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1 MADAME CHAIR-: Good morning. I t ' s 9 o'clock 

2 on Thursday, A p r i l 19th. This i s the meeting of the O i l 

3 Conservation Commission i n Porter H a l l i n Santa Fe, 

4 New Mexico. I am Jami Bai l e y , Chair of the Commission. 

5 To my r i g h t i s Scott Dawson, designee of the Commission 

6 and Public Lands. To my l e f t i s Dr. Robert Balch, 

7 designee of the Secretary of Energy Minerals Natural 

8 Resources Department. To h i s l e f t i s B i l l Brancard, who 

9 i s our counsel today. Then Lisa i s our court r e p o r t e r 

10 and F l o r i n e Davidson i s our Commission c l e r k . A quorum 

11 i s present because a l l three Commissioners are present 

12 today. 

13 Have each of the Commissioners had a chance t o 
14 read the minutes of the previous hearing? 

15 MR. DAWSON: I have. 

16 MR. BALCH: And I have. 

17 MADAME CHAIR: I s there a motion t o adopt 

18 the minutes of the previous hearing? 

19 MR. BALCH: I ' l l make t h a t motion. 

2 0 MR. DAWSON: I ' l l second. 

21 MADAME CHAIR: A l l those i n favor? 

22 MR. DAWSON: Aye. 

23 MR. BALCH: Aye. 

24 MADAME CHAIR: Aye. Then I w i l l sign on 

25 behalf of the Commission. 
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1 Have the Commissioners had a chance t o read the 

2 d r a f t and order of case 14805, which was the a p p l i c a t i o n 

3 of the New Mexico O i l Conservation D i v i s i o n f o r 

4 amendment of Rule 19.15.14.8 NMAC? 

5 MR. DAWSON: I have. 

6 MR. BALCH: And I have also. 

7 MADAME CHAIR: I s there a motion t o adopt 

8 t h i s order of the Commission which i s an amendment of a 

9 rule? 

10 MR. BALCH: I ' l l make t h a t motion. 

11 MR. DAWSON: I ' l l second. 

12 MADAME CHAIR: A l l those i n favor? 

13 MR. DAWSON: Aye. 

14 MR. BALCH: Aye. 

15 MADAME CHAIR: Aye. Then we w i l l each sign, 

16 and we can submit these documents t o the Commission. 

17 The next order of business i s t o hear arguments 

18 i n the motion f o r leave t o f i l e a p p l i c a t i o n f o r hearing 

19 de novo f i l e d by Nearburg Producing Company, LLC, t o i t s 

20 counsel on March 26th, 2012. 

21 Are there appearances? 

22 MR. HALL: Madame Chairman and 

23 Commissioners, Scott H a l l from Montgomery & Andrews law 

24 f i r m of Santa Fe appearing on behalf of Nearburg 

25 Producing Company. 
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1 MR. KELLAHIN: Madame Chair, my name i s Tom 

2 K e l l a h i n of the Santa Fe law f i r m of K e l l a h i n & 

3 K e l l a h i n . I'm appearing today i n a s s o c i a t i o n w i t h 

4 Mr. John Cooney of the Modrall law f i r m i n Albuquerque. 

5 He and I c o l l e c t i v e l y represent Cimarex Energy Company. 

6 We are i n o p p o s i t i o n t o the motion. 

7 MADAME CHAIR: Mr. H a l l , do you have 

8 witnesses? 

9 MR. HALL: No witnesses. Just a motion 

10 hearing. 

11 MADAME CHAIR: A l l r i g h t . 

12 MR. HALL: I f I may begin, Madame Chair, 

13 w i t h our arguments. 

14 MADAME CHAIR: Please do. 

15 MR. HALL: I come here t o you today on 

16 behalf of Nearburg Production. Nearburg wishes t o have 

17 from you the o p p o r t u n i t y t o present a case based on 

18 t e c h n i c a l evidence t o p r o t e c t i t s p r o p e r t y r i g h t s . 

19 Cimarex n e c e s s a r i l y opposes t h i s e f f o r t , but Cimarex 

2 0 does acknowledge and does not dispute t h a t under the 

21 terms of an order t h a t was entered i n t h i s case, order 

22 number R-134 94, and the D i v i s i o n ' s r u l e s t h a t Nearburg 

23 could reapply t o the D i v i s i o n at any time. 

24 Those remedies are always a v a i l a b l e t o an 

25 operator, the owner of an i n t e r e s t t h a t may be a f f e c t e d 
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1 by the agency's a c t i o n . I t i s j u s t a posture at t h i s 

2 time, and we have already had an examiner hearing. The 

3 next l o g i c a l step would be a hearing de novo i n f r o n t of 

4 the Commission. 

5 Cimarex, by the way, does not dispute t h a t i n 

6 t h i s case t h a t the order was not received by me from the 

7 D i v i s i o n a f t e r i t s issuance i n December. But what 

8 Cimarex i s here t o argue today i s t h a t e q u i t y , e q u i t a b l e 

9 considerations prevent the Commission from proceeding 

10 f u r t h e r i n t h i s case. And I would submit t o you t h a t i s 

11 wrong. We do not do e q u i t y a t the O i l Conservation 

12 Commission. We do the O i l and Gas Act. We administer 

13 the s t a t u t o r y d u t i e s t h a t the l e g i s l a t u r e has set f o r t h 

14 i n the O i l and Gas Act. 

15 And i f I may approach the Commission, Madame 

16 Chair? 

17 MADAME CHAIR: Yes. 

18 MR. HALL: What I've handed you i s a copy of 

19 the s t a t u t o r y d u t i e s which I t h i n k apply i n t h i s case 

20 where a p a r t y i s seeking t o p r o t e c t i t s e l f from 

21 i n j e c t i o n operations. And i n t h i s case those d u t i e s 

22 f a l l under s e c t i o n 70-2-12. I've h i g h l i g h t e d them f o r 

23 you. Under subsection B7 and under subsection B15, the 

24 Commission, the D i v i s i o n , i s charged w i t h seeing t h a t 

25 the d i s p o s i t i o n of water i s re g u l a t e d p r o p e r l y , and t h a t 
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1 neighboring p r o p e r t i e s are not i n j u r e d and are prote c t e d 

2 by any o i l and gas operations, i n c l u d i n g underground 

3 d i s p o s a l . So those are the d u t i e s t h a t we do i n l i e u of 

4 e q u i t y . 

5 Because the Commission has c l e a r l y d e l i n e a t e d 

6 s t a t u t o r y d u t i e s , t h a t ' s why i n the past i n analogous 

7 s i t u a t i o n s the Commission has defer r e d t o having a 

8 hearing. I t has tended not t o allow matters t o be 

9 decided on procedural issues but r a t h e r on the m e r i t s , 

10 and t h a t i s con s i s t e n t w i t h the caselaw t h a t we have 

11 c i t e d t o you. I t i s also c o n s i s t e n t w i t h some of the 

12 Commission's p r i o r a c t i o n s i n analogous cases t h a t we 

13 have c i t e d t o you as w e l l . 

14 I n f a c t , t h i s i s a s i m i l a r s i t u a t i o n t h a t Cimarex 

15 i t s e l f found i t s e l f i n , i n case number 14418 i n January 

16 2011 when i t was faced w i t h the loss of a r i g h t t o a 

17 hearing de novo because the e a r l i e r Commission had been 

18 d i s s i p a t e d and t h i s Commission had not yet been 

19 c o n s t i t u t e d , so i t would have been deprived of hearing 

20 i t . At the time the a c t i n g d i r e c t o r , who would have 

21 been the a c t i n g Commission Chairman, entered an order t o 

22 preserve Cimarex's de novo appeal r i g h t s , and t h a t was 

23 i n the Lynx Petroleum case having t o do w i t h proper 

24 alignment of spacing u n i t s f o r a h o r i z o n t a l d r i l l i n g 

25 p r o j e c t . 
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1 What are the p r o p e r t y i n t e r e s t s t h a t Nearburg 

2 seeks t o p r o t e c t here? Well, i t has an o i l and gas 

3 lease e x a c t l y where Cimarex's disposal w e l l i s located. 

4 I t c e r t a i n l y covers the Mora formation which i t believes 

5 t o be expensive. And t o my knowledge i t may cover the 

6 Cisco Canyon formation where Cimarex has commenced 

7 i n j e c t i o n operations. 

8 I n a d d i t i o n t o t h a t , some a d d i t i o n a l p r o p e r t y 

9 r i g h t Cimarex knows, as an operator as someone d r i l l i n g 

10 through the canyon formation, i t has the common law 

11 r i g h t of support. I t has a r i g h t under i t s o i l and gas 

12 lease t o use the a d j o i n i n g i n t e r e s t , i n t e r e s t t o which 

13 i t w i l l d r i l l f o r a c t u a l p h y s i c a l support t o assure t h a t 

14 the d r i l l i n g o p e ration i s successful and i t ' s not 

15 subject t o sloughing of holes or water flows, loss of 

16 c i r c u l a t i o n or p e n e t r a t i o n of excess water, water flows 

17 i n t o the d r i l l i n g o p e r a t i o n which would cause mud 

18 problems. 

19 Cimarex w i l l , of course, dispute the v i a b i l i t y of 

20 the Mora formation. I t contends t h a t where Nearburg's 

21 i n t e r e s t s are and where i t s i n j e c t i o n w e l l i s now 

22 locat e d , the Mora i s not v i a b l e , i t ' s nonexistent. But 

23 I t h i n k everyone on t h i s Commission knows from past 

24 experience about the Morrow. I t i s h i g h l y channelized, 

25 h i g h l y l o c a l i z e d . And the f a c t t h a t you may have a dry 

PAUL BACA PROFESSIONAL COURT REPORTERS 
65059405-16a9-41 ef-a609-d918600b245c 



Page 9 

1 hole w i t h i n the same 160 does not condemn t h a t e n t i r e 

2 160 or the e n t i r e t y of the 320-acre spacing u n i t t h a t 

3 would be dedicated t o a Morrow w e l l . 

4 That 1s what we have hearings about. We would 

5 b r i n g g e o l o g i s t s and the engineers before you t o address 

6 t h a t issue f u r t h e r , not i n the context of a motion. And 

7 i t should be noted, and i n f a c t i n i t s own pleadings 

8 here so f a r Cimarex has acknowledged t h a t there i s 

9 Morrow pr o d u c t i o n w i t h i n at l e a s t a mile of the acres 

10 t h a t we are t a l k i n g about. We'd l i k e t o explore t h a t 

11 w i t h you f u r t h e r at a f u l l Commission hearing. 

12 There i s a dispute between the p a r t i e s over the 

13 e f f e c t s of the disposal o p e r a t i o n . Cimarex has given us 

14 a preview of the case i t w i l l present before a 

15 Commission. I t characterizes the canyon formation as 

16 h i g h l y porous, widespread, able t o take s i g n i f i c a n t 

17 volumes of water on a vacuum. And i t says there are 

18 already i n j e c t o r s w i t h i n two and a h a l f miles of 

19 Cimarex's acreage i t may d r i l l . But the problem i s 

2 0 there are p r e s e n t l y none, except f o r the new Secrous 

21 w e l l , there are none as close as 1320 f e e t , as close as 

22 t h i s 160-acre t r a c t where Cimarex has r e c e n t l y begun 

23 i n j e c t i n g and where Nearburg wishes t o d r i l l . 

24 The problem w i t h t h a t i s the c l o s e r i n p r o x i m i t y 

25 i n j e c t i o n operations are t o a d r i l l i n g p r o j e c t the more 
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1 l i k e l y i t i s t h a t the d r i l l e r , the operator w i l l 

2 encounter problems. So i t ' s one t h i n g t o p o i n t t o 

3 i n j e c t o r s t h a t are two and a h a l f miles away. I n t h i s 

4 case we're t a l k i n g about an i n j e c t i o n w e l l t h a t ' s at 

5 l e a s t 1,000 f e e t away from a Morrow d r i l l i n g l o c a t i o n . 

6 These are the t h i n g s t h a t Nearburg wishes t o be 

7 able t o present t o the Commission at a hearing on the 

8 meri t s where t e c h n i c a l land geologic and engineering 

9 evidence can form the basis of a Commission order. That 

10 i s c o n s i s t e n t , we t h i n k , w i t h the Commission's 

11 enumerated d u t i e s under the O i l and Gas Act, and t h a t ' s 

12 what we were asking the Commission t o do, defer t o a 

13 hearing on the m e r i t s . Do not l e t t h i s matter be 

14 decided on procedural issues. 

15 MADAME CHAIR: Do you have any questions? 

16 MR. DAWSON: Do you know how close the 

17 nearest canyon producing w e l l i s from the s a l t water 

18 disposal w e l l proposed, SWE? 

19 MR. HALL: I do not. 

20 MR. DAWSON: No f u r t h e r questions. 

21 MADAME CHAIR: Commissioner Balch, do you 

22 have any questions? 

23 MR. BALCH: I have no questions at t h i s 

24 time. 

25 MADAME CHAIR: I don't e i t h e r . 

PAUL BACA PROFESSIONAL COURT REPORTERS 
65059405-16a9-41 ef-a609-d918600b245c 



Page 11 

1 Mr. Kellahin? 

2 MR. KELLAHIN: Mr. Cooney i s going t o do the 

3 arguments. 

4 MR. COONEY: Madame Chair, Members of the 

5 Commission, I'm John Cooney of the Modrall S p e r l i n g Firm 

6 i n Albuquerque, and I would l i k e t o present argument t o 

7 our o p p o s i t i o n of the motion t o b a s i c a l l y ignore 

8 Rule 19.15.4-23, which s t a t e s i n no u n c e r t a i n terms t h a t 

9 a request f o r a hearing de novo before the Commission 

10 must be made w i t h i n 3 0 days from the date the D i v i s i o n 

11 issues the order by a w r i t t e n a p p l i c a t i o n f o r a hearing 

12 de novo. That was not f i l e d . 

13 We're here today because Nearburg f a i l e d t o f i l e 

14 t h a t a p p l i c a t i o n . We're t o l d i n the motion t h a t the 

15 Nearburg o f f i c e , Mr. H a l l ' s o f f i c e , d i d not receive a 

16 n o t i c e of the order having been issued, but there's no 

17 proof of t h a t . A l l we have i s the statement and motion. 

18 There's no d e t a i l s i m i l a r t o what you would see i n the 

19 motion f o r excusable neglect t o f i l e a n o t i c e of appeal 

20 t o a d i s t r i c t court proceeding as t o how the mail was 

21 received, who's responsible f o r i t , why i t wasn't 

22 received, anything of t h a t nature. 

23 We be l i e v e t h a t the evidence i s t h a t the order 

24 was posted on the D i v i s i o n website. The only evidence 

25 before the Commission today i s evidence o f f e r e d by 
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1 Mr. H a l l concerning what was l i s t e d on the website i n 

2 2012 not i n 2011. Beyond t h a t , a simple phone c a l l , i t 

3 had been several weeks. The order was issued s i x weeks 

4 a f t e r the hearing i n October. The w e l l f i l e s of the 

5 Commission would show the a p p l i c a t i o n by Cimarex 

6 pursuant t o the order granted by the D i v i s i o n t o d r i l l , 

7 t o work t h i s w e l l i n t o the s a l t water disposal w e l l . 

8 There are numerous ways Nearburg could have, and we say 

9 should have, found out about the issuance of the order 

10 by the D i v i s i o n . 

11 But we t h i n k t h a t a l l may be somewhat beside the 

12 p o i n t because of the expressed language of the r u l e 

13 which says t h a t the a p p l i c a t i o n must be f i l e d w i t h i n 

14 30 days. This s t a r t e d back i n August of l a s t year when 

15 Cimarex f i l e d an a d m i n i s t r a t i v e a p p l i c a t i o n t o d i v e r t 

16 t h i s w e l l , the SWE w e l l . COG and Nearburg protested. 

17 COG withdrew i t s p r o t e s t . The hearing was held 

18 October 27th, 2011. Nearburg put on no witnesses. At 

19 the conclusion of the hearing the Examiner asked 

2 0 Mr. H a l l what Nearburg was complaining about, what was 

21 the basis of the p r o t e s t . 

22 Mr. H a l l said, and I'm quoting from page 33 of 

23 the t r a n s c r i p t of the October 27th D i v i s i o n hearing, " I 

24 t h i n k Nearburg wants you t o be s a t i s f i e d t h a t the canyon 

25 i n t e r v a l has no f u t u r e p o t e n t i a l f o r production. They 
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1 d i d n ' t want t o e n t i r e l y d i s r e g a r d t h a t p o s s i b i l i t y but 

2 they want you t o be s a t i s f i e d t h a t there i s no chance 

3 t h a t p r o d u c i b l e reserves w i l l be l o s t . " 

4 So here we have Cimarex p u t t i n g on evidence, 

5 t e c h n i c a l evidence, before the D i v i s i o n i n October, 

6 Nearburg showing up o f f e r i n g no evidence, and s t a t i n g 

7 i t s concern was possi b l e productive capacity i n the 

8 canyon. A l l of t h i s was evaluated by the D i v i s i o n and 

9 the order was entered December 21st g r a n t i n g Cimarex's 

10 a p p l i c a t i o n . 

11 Now we're t o l d , w e l l , i t ' s d i f f e r e n t . Now we're 

12 w o r r i e d about we may want t o d r i l l a w e l l someday i n the 

13 Morrow. We haven't decided whether we w i l l or we won't. 

14 We're not sure where i t may be d r i l l e d . We haven't 

15 a p p l i e d f o r permission t o d r i l l i t . We t h i n k maybe i t 

16 has pro d u c t i v e p o t e n t i a l , and we t h i n k maybe there w i l l 

17 be some i n t e r f e r e n c e w i t h the d r i l l i n g i f and when we 

18 should decide t o d r i l l a Morrow w e l l . And there's no 

19 proof o f f e r e d t h a t there would be such i n t e r f e r e n c e of 

20 the d r i l l i n g other than Mr. H a l l ' s testimony here t h i s 

21 morning, h i s statements about a l l the c r e a t i v e h o r r i b l e s 

22 t h a t could occur i f a w e l l i s d r i l l e d through, which 

23 happens, I be l i e v e the Commission also knows very 

24 f r e q u e n t l y , i f a deeper w e l l i s d r i l l e d through a 

25 formation i n t o which s a l t water i s being i n j e c t e d . 
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1 So we have no t e c h n i c a l evidence, no evidence at 

2 a l l presented i n October, no moni t o r i n g of the 

3 D i v i s i o n ' s records website, w e l l f i l e s , contact w i t h the 

4 D i v i s i o n -- i n q u i r y w i t h the D i v i s i o n , I'm sorry, 

5 i n q u i r y t o the D i v i s i o n . And then somehow on March 

6 20th, several months a f t e r the D i v i s i o n order was 

7 entered, a f t e r Cimarex spent $1.5 m i l l i o n t o convert 

8 t h i s w e l l i n t o an SWD w e l l and a f t e r Cimarex has begun 

9 producing SOLs i n the v i c i n i t y which i t d r i l l e d , r e l i e s 

10 on being able t o dispose of the s a l t water i n t h i s 

11 disposal w e l l , and Cimarex i s now disposing the w e l l 

12 i n t o a vacuum i n the canyon. They're not applying 

13 pressure. I t ' s going i n t o the vacuum. And now we're 

14 t o l d about t h i s , oh, gee, maybe we want t o d r i l l a 

15 Morrow w e l l someday, somewhere, and we're worried t h a t 

16 t h i s might i n t e r f e r e w i t h i t although we don't have much 

17 proof of t h a t . 

18 We don't t h i n k t h a t the r u l e permits the 

19 Commission t o f i n d excusable neglect on the basis of 

2 0 t h i s record t h a t ' s before you t h i s morning. 

21 Furthermore, we don't b e l i e v e t h a t the r u l e even 

22 provides f o r extension of time t o f i l e an appeal de novo 

23 based on excusable neglect. This i s d i f f e r e n t from an 

24 appeal from a judgment and a d i s t r i c t c o u r t . The 

25 New Mexico Rules of C i v i l Procedure s p e c i f i c a l l y provide 
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1 t h a t although a n o t i c e of appeal has t o be f i l e d w i t h i n 

2 3 0 days a f t e r the e n t r y of a judgement the Court may 

3 extend the time f o r f i l i n g the n o t i c e of appeal i f i t 

4 f i n d s t h a t there was excusable neglect i n not f i l i n g i t 

5 on time. That's the basis of the cases c i t e d by 

6 Mr. H a l l , which we don't t h i n k are a p p l i c a b l e t o begin 

7 w i t h because there's no s i m i l a r p r o v i s i o n i n the r u l e 

8 p e r m i t t i n g appeals de novo. 

9 And secondly, the circumstances i n those cases 

10 were w i l d l y d i f f e r e n t l y . An appeal f i l e d a couple of 

11 days l a t e , an appeal f i l e d because the USPS d i d n ' t 

12 d e l i v e r the n o t i c e on time, a pro se l i t i g a n t f i l i n g 

13 58 minutes l a t e . And the Court i n each of those 

14 circumstances f i n d i n g t h a t there was excusable neglect 

15 under the p r o v i s i o n s of the a p p l i c a b l e r u l e of c i v i l 

16 procedure, which i s not a p p l i c a b l e t o the f i l i n g of 

17 appeals de novo before the Commission. 

18 Now, one of the New Mexico cases c i t e d by 

19 Nearburg, the Chavez vs. U-Haul case, a c t u a l l y supports 

20 our p o s i t i o n . That's the one where the pro se p a r t y 

21 d i d n ' t have a lawyer, d i d n ' t understand the r u l e s , f i l e d 

22 h i s appeal 58 minutes l a t e . And the Court said, w e l l , 

23 t h a t ' s excusable. Another p a r t y by t h a t case was 

24 represented by a lawyer and f i l e d the appeal 3 0 days 

25 l a t e . And the Court s a i d , w e l l , we don't f i n d t h a t 
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1 there was excusable neglect there. The person had a 

2 lawyer, the lawyer should have known what was going on 

3 and should have kept himself apprised. And, t h e r e f o r e , 

4 t h a t appeal was dismissed, the one by the c l i e n t who was 

5 represented by the a t t o r n e y . 

6 We have c i t e d a couple of f e d e r a l cases t o the 

7 Commission d e a l i n g e x a c t l y w i t h the s i t u a t i o n of the 

8 argument, w e l l , gee, I d i d n ' t get a n o t i c e . And the 

9 Courts i n both of those cases saying, w e l l , your 

10 o b l i g a t i o n i s t o keep t r a c k of what's going on i n your 

11 case and i f you don't and the time goes by t h a t ' s not 

12 excusable neglect. And t h a t ' s what we have here today. 

13 Now, Mr. H a l l also s t a t e d t h a t under the 

14 p r o v i s i o n s of the D i v i s i o n ' s order issued December 21st 

15 t h a t Nearburg can now come i n and say, w e l l , wait a 

16 minute, I am an adjacent owner, o f f s e t t i n g owner, or 

17 whatever, and I want t o have a f u l l hearing before the 

18 Commission. The order doesn't say t h a t . I n f a c t , the 

19 order contains many rig o r o u s requirements imposed upon 

20 Cimarex t o s a f e l y operate and u t i l i z e the s a l t water 

21 proposal w e l l . 

22 The r i g h t of someone t o come i n and ask t h a t the 

23 permit, SWD permit, the order be revoked i s l i m i t e d t o a 

24 s i t u a t i o n where t h a t person, l i k e Nearburg, can come i n 

25 and prove t h a t some c o n d i t i o n of the order has been 
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1 v i o l a t e d . There's no suggestion by Nearburg t h a t any 

2 such t h i n g has taken place here. 

3 There's also the s i t u a t i o n of our having r e l i e d , 

4 Cimarex having r e l i e d upon the D i v i s i o n ' s order. We're 

5 e n t i r e l y blameless i n t h i s s i t u a t i o n . We put on our 

6 case. Nearburg d i d . The only problem i n October was 

7 pro d u c t i v e -- supposed productive capacity i n the canyon 

8 of which none e x i s t s i n t h i s area. They don't claim 

9 t h a t here today. 

10 We spent $1.5 m i l l i o n c o n v erting t h i s w e l l . 

11 We're using i t . Now Nearburg wants a do over. Now 

12 Nearburg wants t o come before the Commission t o say, 

13 gee, we wish we had pa i d more a t t e n t i o n . We wish we had 

14 put on d i f f e r e n t t e c h n i c a l evidence at the October 27th 

15 hearing, and please give us a chance t o do so even 

16 though your r u l e says we don't have i t . 

17 For t h a t reason we b e l i e v e t h a t the Commission 

18 should charge Nearburg w i t h the duty of f o l l o w i n g the 

19 progress of the case and a d v i s i n g i t s e l f when the 

20 D i v i s i o n entered the order w i t h p r o t e s t . We believe the 

21 Commission should charge Nearburg w i t h the duty of 

22 coming before the Commission and demonstrating w i t h 

23 proof what they d i d t o determine whether or not the 

24 D i v i s i o n order had been entered and what they d i d n ' t do. 

25 And we b e l i e v e t h a t the since Cimarex has, i n good 
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1 f a i t h , r e l i e d upon the issuance of the D i v i s i o n order 

2 and expended s u b s t a n t i a l sums t h a t the motion f o r leave 

3 t o ignore the Commission's r u l e about a 30-day l i m i t on 

4 de novo a p p l i c a t i o n s should be denied. 

5 Thank you. 

6 MADAME CHAIR: Do you have any questions? 

7 MR. DAWSON: I don't have any questions. 

8 MR. BALCH: No, no questions. 

9 MADAME CHAIR: Counsel? 

10 MR. BRANCARD: Mr. Cooney, l e t ' s assume f o r 

11 a second t h a t the a l l e g a t i o n s from Nearburg are c o r r e c t , 

12 and they were a p a r t y below, they were e n t i t l e d t o 

13 n o t i c e , and they d i d not receive the n o t i c e or the 

14 order. Okay? What i s your response t o the case of 

15 T r u j i l l o vs. Serrano, which seems t o deal w i t h t h i s 

16 s i t u a t i o n f a i r l y d i r e c t l y ? 

17 I n t h a t case you have p a r t i e s before a magistrate 

18 co u r t , okay. The judge takes the case under advisement 

19 but t e l l s the p a r t i e s he was going t o b r i n g the p a r t i e s 

20 back t o issue an order. Instead, the order j u s t gets 

21 issued. By the time the p a r t y , I bel i e v e i t ' s Serrano, 

22 gets the order i t ' s past the deadline, by the time i t ' s 

23 mailed t o them. 
24 MR. COONEY: My response -- I'm sorry. 

25 MR. BRANCARD: And so from t h a t there seems 
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1 t o be t h i s standard t h a t was i n f a c t continued t o be 

2 quoted i n the cases since then when there are unusual 

3 circumstances beyond the c o n t r o l of the p a r t i e s the 

4 Court w i l l allow. And p a r t i c u l a r l y unusual 

5 circumstances, they focus on when the body t h a t was 

6 supposed t o provide n o t i c e d i d n ' t do so i s one case of 

7 unusual circumstances. How does t h i s case d i f f e r from 

8 t h a t standard and t h a t case? 

9 MR. COONEY: Well, s i r , I don't read the 

10 T r u j i l l o case t h a t broadly. And the circumstances which 

11 occurred i n the T r u j i l l o case d i d not occur here. What 

12 happened there was the magistrate advised the p a r t i e s 

13 t h a t no order would be issued u n t i l he had c a l l e d the 

14 p a r t i e s back f o r a f u r t h e r hearing. 

15 The D i v i s i o n d i d n ' t do anything l i k e t h a t . I t 

16 d i d n ' t say on October 27th, w e l l , l i s t e n up, Cimarex and 

17 Nearburg, we're not going t o do anything u n t i l we have 

18 another hearing and t e l l you what we're going t o do. 

19 Those were the circumstances i n the T r u j i l l o case which 

2 0 the Court found c o n s t i t u t e d excusable neglect. They're 

21 considerably d i f f e r e n t from what occurred here. 

22 We r e l i e d on t h i s order. The D i v i s i o n , we 

23 b e l i e v e , put i t on i t s website. We have no proof of why 

24 the order was not received or whether i t was received. 

25 We don't know how they learned about i t on March 20. I f 
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1 they learned about i t on March 20, why could they have 

2 not learned about i t before the 3 0 days had run from 

3 December 31st. We don't know why they d i d n ' t check the 

4 D i v i s i o n ' s w e l l f i l e s . We don't know why they d i d n ' t 

5 c a l l up the D i v i s i o n and say, we had a hearing 

6 October 27th, what happened. And we don't t h i n k the 

7 T r u j i l l o case i s a p p l i c a b l e . 

8 I f the T r u j i l l o case were a p p l i c a b l e , as you 

9 suggest i t would be, then there would never be -- or 

10 every l i t i g a n t would be able t o plead excusable neglect 

11 f o r f a i l u r e t o f i l e the n o t i c e of appeal on time because 

12 the s t a t e d i s t r i c t court or f e d e r a l d i s t r i c t court r u l e s 

13 provide f o r issuance of n o t i c e when an order i s entered. 

14 And the cases have held t h a t i t i s the l i t i g a n t ' s duty 

15 t o keep t r a c k of t h a t . And f o r some reason they don't 

16 get i t , i t ' s not excusable neglect unless they exercise 

17 due d i l i g e n c e i n t r y i n g t o f o l l o w what was going on i n 

18 t h e i r case. 

19 MADAME CHAIR: Any other questions? 

2 0 MR. BRANCARD: No. 

21 MADAME CHAIR: Do we simply go i n t o 

22 executive session at t h i s p o i n t then? 

23 MR. BRANCARD: Yes. 

24 MADAME CHAIR: I n accordance w i t h New Mexico 

25 S ta tu te 10-15-1 and the OCC Reso lu t ion on open meetings, 
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I would l i k e t o hear i f the Commissioners would l i k e t o 

2 go i n t o executive session t o d e l i b e r a t e the motion t h a t 

3 i s before us? 

4 MR. DAWSON: I w i l l make t h a t motion. 

5 MR. BALCH: And I w i l l second. 

6 MADAME CHAIR: A l l those i n favor? 

7 MR. BRANCARD: You need t o , j u s t f o r the 

8 record, do a r o l l c a l l . 

9 MADAME CHAIR: Commissioner Dawson, do you 

10 vote t o go i n t o executive session? 

11 MR. DAWSON: I vote t o go i n t o executive 

12 session. 

13 MADAME CHAIR: Commissioner Balch? 

14 MR. BALCH: I vote t o go i n t o executive 

15 session. 

16 MADAME CHAIR: And I also do too. 

17 [Executive session was held between 9:31 AM t o 9:42 AM.] 

18 MADAME CHAIR: Do I hear a motion from a 

19 Commissioner t o come back i n t o session and back on the 

20 record? 

21 MR. DAWSON: I w i l l motion. 

22 MR. BALCH: And I w i l l second. 

23 MADAME CHAIR: And a l l those i n favor? 

24 MR. DAWSON: Aye. 

25 MR. BALCH: Aye. 
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1 MADAME CHAIR: Aye. We have come back i n t o 

2 session a f t e r d e l i b e r a t i n g only on the motion f o r leave 

3 t o f i l e a p p l i c a t i o n f o r hearing de novo i n case number 

4 14752. The de c i s i o n of the Commission i s t o deny the 

5 motion f o r leave t o f i l e a p p l i c a t i o n f o r hearing 

6 de novo, t h a t t h a t order w i l l be d r a f t e d up by our 

7 counsel and signed at the next Commission meeting which 

8 i s i n May. 

9 MR. COONEY: Thank you. 

10 MR. HALL: Thank you f o r your time. 

11 MADAME CHAIR: I s there any other business 

12 before the Commission today? 

13 MR. BRANCARD: You're a l l aware of when the 

14 next hearing is? 

15 MR. BALCH: 14th of May through the 18th. 

16 MR. BRANCARD: And I'm j u s t a l i t t l e 

17 concerned about the room. You may have an overflow 

18 crowd. 

19 MADAME CHAIR: Well, we had standing room 

2 0 only f o r the previous times t h i s came up. 

21 MR. BRANCARD: Has the Commission ever had 

22 the hearings i n another l o c a t i o n ? 
23 MADAME CHAIR: There was one session t h a t 

24 was held at the land o f f i c e i n Porter H a l l because of 

25 issues connected w i t h Porter H a l l , and i t was f o r only 
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one meeting day and the r e s t of the 17 days were 

2 conducted here i n Porter H a l l . 

3 MR. BALCH: There i s t h a t large auditorium 

4 i n - -

5 MR. BRANCARD: The Reynold's b u i l d i n g ? 

6 MR. BALCH: -- the Reynold's b u i l d i n g . 

7 Maybe we don't n e c e s s a r i l y want t o have a bigger 

8 audience. 

9 MR. BRANCARD: Well, since you've n o t i c e d i t 

10 f o r t h i s l o c a t i o n you should probably s t a r t i t here. I f 

11 you t h i n k at some p o i n t i n the hearing i t would be 

12 b e t t e r o f f t o move i t you can always reconvene one of 

13 the f o l l o w i n g days i n some other l o c a t i o n . 

14 MADAME CHAIR: We'll make t h a t determination 

15 at the hearing. Okay. I f there's no other business, do 

16 I hear a motion t o adjourn t h i s meeting of the 

17 Commission? 

18 MR. BALCH: I w i l l make t h a t motion. | 

19 MR. DAWSON: And I w i l l second i t . 

20 MADAME CHAIR: A l l those i n favor? 

21 MR. DAWSON: Aye. 

22 MR. BALCH: Aye. 

23 MADAME CHAIR: Aye. Thank you very much. j 
i; 

24 [Exhibits 1 and 2 attached.] \ 

25 [The hearing adjourned at 9:45 AM.] 

t 
i 
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