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1 (Note: I n session at 9:00.) 

2 CHAIRWOMAN BAILEY: Good morning. This i s 

3 the meeting of the O i l Conservation Commission on 

4 Tuesday, May 15, 2 012 at Porter H a l l i n Santa Fe, 

5 New Mexico. I am Jami Bai l e y , chairman of the 

6 Commission. To my r i g h t i s Commissioner Greg Bloom 

7 who represents the Commissioner of Public Lands. To 

8 my l e f t i s Commissioner Robert Balch who i s the 

9 appointee of the Secretary of Energy, Minerals and 

10 Na t u r a l Resources Department. We are co n t i n u i n g 

11 testimony i n Case No. 14784. Myke Lane has been 

12 sworn. You are s t i l l under oath. We were about t o 

13 begin cross-examination f o r Mr. Lane from h i s 

14 testimony from yesterday. 

15 MICHAEL LANE 

16 a f t e r having been p r e v i o u s l y sworn under oath, 

17 was questioned and t e s t i f i e d as f o l l o w s : 

18 MS. FOSTER: I have no questions f o r the 

19 witness. 

20 MR. JANTZ: Thank you, Madam Chair. 

21 CROSS-EXAMINATION 

22 BY MR. JANTZ 

23 Q. Good morning, Mr. Lane. 

24 A. Good morning. 

25 Q. I ' m E r i c Jantz w i t h the New Mexico 
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1 Environmental Law Center. During your testimony 

2 yesterday, you t a l k e d a l o t about s t i m u l a t i o n 

3 f l u i d s . Just so I'm s t r a i g h t , t h a t ' s f r a c f l u i d s . 

4 That's f o r f r a c jobs, r i g h t ? 

5 A. Predominantly, yes. 

6 Q. So these m u l t i - w e l l management p i t s , i f I 

7 understand i t c o r r e c t l y , are predominantly f o r f r a c 

8 jobs, r i g h t ? 

9 A. That would be the i n t e n t , yes. 

10 Q. Okay. You t a l k e d about -- i f I could have 

11 S l i d e 7-2. You t a l k e d about the f o o t p r i n t s of 

12 these. You t a l k e d about applying t o the BLM f o r up 

13 t o 40 w e l l s ; i s t h a t r i g h t ? 

14 A. Correct. 

15 Q. So can you give me a sense of w e l l spacing 

16 f o r an ope r a t i o n l i k e t h i s ? Are these your t y p i c a l 

17 160 spacing, one per 160 acre or one per 40 acre 

18 spacing or i s i t closer? On the schematic they look 

19 a l i t t l e c l o s e r than t h a t . 

2 0 A. On the surface they are about 

21 seven-and-a-half t o ten f e e t apart. I do not know 

22 what the a c t u a l spacing i s . That depends on the 

23 t a r g e t zone t h a t the w e l l would be d r i l l e d f o r . 

24 Q. Right. That's the w e l l on each pad. How 

25 close are the pads t o each other? 
I 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1 d4c305f-cb2e-42d6-a2f5-d63215f47041 



Page 271 

1 A. They could be as f a r apart as a couple 

2 miles. 

3 Q. And they could be as close as? 

4 A. You know, honestly, I don't know. The 

5 i n t e n t would be they wouldn't be very close 

6 together. But again, i t depends on the plan of 

7 development, depends on the t a r g e t zones and i t 

8 depends on the geography. 

9 Q. I n your experience, what's been the 

10 clo s e s t they have spaced the w e l l pads? 

11 A. Again, i t ' s so v a r i a b l e . They can be --

12 w e l l , the i n t e n t here i s t o consolidate these w e l l s 

13 onto a common pad. 

14 Q. Sure. My question i s i n your experience, 

15 what's the clos e s t the w e l l s have been spaced? 

16 A. Forgive me, but I'm not sure how t h a t ' s 

17 r e l e v a n t t o the m u l t i - w e l l f l u i d management p i t s . 

18 Q. Again, I t h i n k i t ' s the Commission's 

19 determination about relevancy, but I wonder i f you 

20 could j u s t answer the question. 

21 A. I n my experience, w e l l s have been on a 

22 common pad anywhere i n a distance of, l i k e I said, 

23 seven t o ten f e e t apart or as f a r apart as about 50 

24 f e e t . That's on a common pad, and pads are 

25 t y p i c a l l y -- i t ' s so v a r i a b l e . Pads can be anywhere 
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1 from a qu a r t e r mile apart t o several miles apart. 

2 Q. So i n your experience, the clo s e s t they 

3 have been i s a quar t e r mile apart? I s t h a t your 

4 testimony? 

5 A. No, I sa i d i t ' s v a r i a b l e . 

6 Q. Sure. My question, again, was what's the 

7 clos e s t i n your experience the pads have been t o 

8 each other? 

9 MR. FELDEWERT: Madam Chair, I t h i n k he 

10 answered t o the best of h i s a b i l i t y . Are we t a l k i n g 

11 about -- I guess at t h i s p o i n t I would object on the 

12 grounds of relevancy. I mean, Mr. Lane's experience 

13 extends f o r a number of years i n a number of 

14 d i f f e r e n t s t a t e s . 

15 CHAIRWOMAN BAILEY: You appear t o be 

16 l a y i n g a foundation. 

17 MR. JANTZ: Yes, Madam Chair, I am. 

18 CHAIRWOMAN BAILEY: Then please answer the 

19 question t o the best of your a b i l i t y . 

20 A. Okay. I have seen w e l l pads across a 

21 common road. The distance between i n d i v i d u a l w e l l s 

22 t y p i c a l l y ranges, u n t i l we have gone t o a closer 

23 spacing, somewhere around 50 f e e t apart. 
24 Q. Thank you. So these f a i r l y densely packed 

25 w e l l s , the f l u i d s from those go t o t h i s s i n g l e 
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1 m u l t i - w e l l p i t , r i g h t ? I s t h a t the way the -- the 

2 i n t e n t of the setup here? 

3 MR. FELDEWERT: Object t o the form of the 

4 question. I don't know what he means by f a i r l y 

5 dense w e l l s . What Mr. Lane described was a 

6 circumstance where the w e l l s could be miles away. 

7 MR. JANTZ: Let me rephrase i t . 

8 Q. The i n t e n t of t h i s setup, the m u l t i - w e l l 

9 f l u i d setup, i s t o have the f l u i d s from a l l these 

10 w e l l s , whatever t h e i r spacing may be, go t o the 

11 c e n t r a l i z e d area; i s t h a t r i g h t ? 

12 A. The i n t e n t i s i f t h a t ' s where the 

13 source -- i f t h a t pad or i f t h a t m u l t i - w e l l f l u i d 

14 management p i t i s t o service those w e l l s , the i n t e n t 

15 i s t o gather the f l u i d s from the other w e l l s and 

16 re c y c l e those produced waters. 

17 Q. So from a l l these d i f f e r e n t w e l l s , what 

18 k i n d of f l u i d volumes are we l o o k i n g at t y p i c a l l y ? 

19 A. As I said yesterday, i t can range from 

20 less than a b a r r e l a day t o upwards of hundreds of 

21 b a r r e l s a day. That's on the cur r e n t formations 

22 t h a t we are producing. 

23 Q. The curr e n t formations you are producing 

24 where? 

25 A. I n the San Juan Bas in . 
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1 Q. I n the San Juan Basin. So t h i s i s t y p i c a l 

2 of the San Juan Basin? 

3 A. That i s where my experience i s based. 

4 Q. Sure. That 1s -- I don't want you t o 

5 t e s t i f y beyond your experience unless, I guess, I 

6 ask f o r i t . 

7 MR. FELDEWERT: Objection. 

8 Q. So i n the San Juan Basin, the f l u i d 

9 volume, you're saying, ranges from a b a r r e l a day t o 

10 100 b a r r e l s a day? How much i s 100 b a r r e l s a day i n 

11 gallons? Can you give me a b a l l p a r k ? 

12 A. Well, about 42 times 100, so 4200. 

13 Q. That's a t y p i c a l f r a c job? 

14 A. No. Oh, t y p i c a l f r a c job? 

15 Q. Yeah--

16 A. Excuse me. Let me l e t you ask the 

17 question. 

18 Q. So my understanding i s t h a t the f l u i d s 

19 t h a t go i n t o t h i s are being reused f o r the f r a c k i n g 

20 operations; i s t h a t r i g h t ? The i n t e n t i s t o reuse 

21 these f o r a f r a c k i n g o peration, correct? 

22 A. Correct. 

23 Q. So i s t h a t f l u i d volume t y p i c a l , 4200 

24 g a l l o n s , t y p i c a l of a f r a c job? 

25 A. No. 
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1 Q. How much water does a t y p i c a l f r a c j o b 

2 use? 

3 A. Depends on the t a r g e t formation. Depends 

4 on the design of the f r a c j o b i t s e l f . 

5 Q. Could you give me a range? 

6 A. I don't design f r a c jobs, but as I showed 

7 i n the one p i c t u r e , t h a t f o o t p r i n t you had -- I 

8 can't remember how many were there, but upwards of 

9 400 tanks, so 400 400-barrel tanks. 

10 Q. So m i l l i o n s of ga l l o n s of water? 

11 A. Yep. 

12 Q. And are these p i t s , these m u l t i - w e l l f l u i d 

13 management p i t s intended t o hold t h a t much water? 

14 A. Twenty acre f e e t , 3 0 acre f e e t , yeah. 

15 Q. Twenty t o 3 0 acre f e e t . Now t h a t I have 

16 s o r t of a b e t t e r idea of what k i n d of process i s 

17 in v o l v e d , I would l i k e t o take a look at the r u l e 

18 i t s e l f . Now, you sa i d yesterday your testimony was 

19 t h a t these m u l t i - w e l l f l u i d management p i t s were 

2 0 meant t o be regulated l i k e temporary p i t s , s o r t of 

21 l i k e temporary p i t s . They were ak i n , analogous t o 

22 temporary p i t s ; i s t h a t r i g h t ? 

23 A. Correct. 

24 Q. And you noted there were some d i f f e r e n c e s 

25 between these m u l t i - w e l l management p i t s and 
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1 temporary p i t s ? Could you r e f r e s h me about what 

2 those were? 

3 A. P r i n c i p a l l y t h a t , one, t h e i r size would be 

4 l a r g e r than t e n acre f e e t or could be l a r g e r than 

5 ten acre f e e t ; t h a t they are intended t o service a 

6 plan of development so, t h e r e f o r e , they may have an 

7 extended l i f e r e l a t i v e t o a temporary p i t being 

8 beyond a year; t h a t when they are closed, they would 

9 be closed e s s e n t i a l l y removing a l l of the m a t e r i a l 

10 or waste t h a t might be l e f t behind, and then 

11 completely reclaimed; t h a t they had a leak d e t e c t i o n 

12 w i t h t h a t double l i n e r system so the i n s p e c t i o n not 

13 only would focus on the v i s u a l i n s p e c t i o n of the 

14 l i n e r system, the n e t t i n g , the fencing or anything 

15 else t h a t ' s there but aiso t h a t the leak d e t e c t i o n 

16 would be included i n t h a t i n s p e c t i o n process. I 

17 t h i n k t h a t ' s the vast m a j o r i t y of i t . 

18 Q. Okay. So the r u l e s -- you said t h a t these 

19 p i t s could be bigger than ten acre f e e t which i s the 

20 l i m i t on temporary p i t s ; i s t h a t r i g h t ? 

21 A. Cu r r e n t l y . 

22 Q. How much bigger? I s there a l i m i t ? Let 

23 me rephrase t h a t . Do the r u l e s place a l i m i t on the 

24 size of these p i t s ? 

25 A. They do not propose a l i m i t on the si z e . 
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1 Q. You sa i d t h a t they had leak d e t e c t i o n 

2 systems. Could you e x p l a i n t o me what those leak 

3 d e t e c t i o n systems, how those are designed j u s t 

4 generally? 

5 A. I n general, there's two l i n e r s . There i s 

6 some type of p i p i n g system t h a t goes underneath i t 

7 and t h a t there i s a media between the two l i n e r s 

8 t h a t allows f l u i d , should i t seep from the primary 

9 l i n e r , t h a t would gather i n the leak d e t e c t i o n 

10 system. But each one i s t y p i c a l l y s i t e - s p e c i f i c or 

11 case by case. 

12 Q. So again, as w i t h any l i n e r operation, the 

13 e f f i c a c y , how good the d e t e c t i o n system i s , depends 

14 on how w e l l the l i n e r i s i n s t a l l e d ; i s t h a t correct? 

15 I f you have a r i p i n e i t h e r of the l i n e r s as they 

16 are i n s t a l l e d , you are not going t o get a good leak 

17 d e t e c t i o n system. I s t h a t f a i r t o say? 

18 A. No, I t h i n k a leak d e t e c t i o n system, i f 

19 there's a r i p i n the primary l i n e r then the leak 

20 d e t e c t i o n system should have no problems. I f 

21 there's a problem w i t h the i n t e g r i t y of the 

22 secondary l i n e r system, u n t i l the primary l i n e r 

23 system f a i l s you don't have t o challenge the leak 

24 d e t e c t i o n system. And --

25 Q. Please f i n i s h . 
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1 A. Part of proper l i n e r i n s t a l l a t i o n i s the 

2 QAQC requirements i d e n t i f i e d i n here as p a r t of j 

3 manufacturer's specs. I t ' s a performance-based 

4 standard. 

5 Q. But i f both l i n e r s happen t o be 

6 compromised, then t h a t would challenge how good the 

7 leak d e t e c t i o n system was; i s t h a t r i g h t ? I s t h a t 

8 f a i r t o say? 

9 A. Conceivable, yes. 

10 Q. Okay. 

11 A. But it doesn't mean the leak detection \ 

12 system would not detect a leak. 

13 Q. These p i t s , the new r u l e s , the proposed 

14 amendments f o r the P i t Rule, i n t e n d f o r these t o be 

15 open longer than temporary p i t s ; i s t h a t r i g h t ? j 

16 Longer than a year? 

17 A. Conceivably, yes. 

18 Q. I s there any l i m i t on how long they can be 

19 open? i 

20 A. Yes. As soon as all of the wells that are \ 

21 i d e n t i f i e d i n the permit are completed, then the p i t j 

22 i s t o be closed i n s i x months from then. I t ' s 

1 
23 s t a t e d i n the closure.- | 

24 Q. And how long do these f a i r l y l arge f r a c j 

25 jobs u s u a l l y l a s t ? J 

1 
___,,_____ ^ . , ,, _ ____ _____ .J, 
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1 A. A s i n g l e f r a c j o b doesn't extend more 

2 than -- w e l l , the l a r g e s t ones I have seen w i t h 

3 m u l t i p l e stages extend no more than about a week t o 

4 two weeks. 

5 Q. I s t h a t per well? 

6 A. Per w e l l . 

7 Q. So a formation might be fracked f o r as 

8 long as 24 months? I s t h a t conceivable? 

9 A. To service m u l t i p l e w e l l s from t h a t and t o 

10 ser v i c e those f r a c jobs i t could conceivably be 24 

11 months. 

12 Q. Longer than that? M u l t i p l e wells? 

13 A. Well, i t depends on such r e s t r i c t i o n s and 

14 resources as d r i l l i n g -- how long i t takes t o d r i l l 

15 the w e l l s before we can s t i m u l a t e them. 

16 Q. Let me j u s t go back t o the p i t volume 

17 again. I s there any l i m i t on how deep these p i t s 

18 go? So when you say 20 acre f e e t , you don't 

19 n e c e s s a r i l y mean t h a t the p i t surface area i s going 

20 t o be 20 acres f i l l e d t o a f o o t , r i g h t ? 

21 A. Correct. I t ' s not going t o be 20 acres. 

22 Q. F i l l e d t o a foot? 

23 A. F i l l e d t o a f o o t . Twenty acre f e e t of 

24 water i n one of these p i t s w i l l conceivably have a 

25 surface f o o t p r i n t of about two acres and a depth 
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of -- w e l l , w i t h freeboard, assuming i t ' s a 

2 p e r f e c t l y r e c t a n g u l a r or c u b i c l e box, you are 

3 t a l k i n g about two acre f e e t by 12 f e e t deep t o 

4 accommodate 20 acre f e e t plus freeboard. 

5 Q. Could i t be deeper than that? 

6 A. Yeah. 

7 Q. I s there a l i m i t on the depth t o these i n 

8 the r e g u l a t i o n s ? 

9 A. Not i n the r e g u l a t i o n s , other than the 

10 s i t i n g c r i t e r i a and how close -- or the p r o x i m i t y t o 

11 depth of groundwater. 

12 Q. Let me go t o the s i t i n g c r i t e r i a . My 

13 understanding of the language i n the r e g u l a t i o n i s 

14 t h a t these m u l t i - w e l l management p i t s have the same 

15 s i t i n g c r i t e r i a as temporary p i t s ; i s t h a t r i g h t ? 

16 A. That was the i n t e n t , yes. 

17 Q. So assuming t h a t t h e i r contents meet the 

18 t a b l e s , you could be as close as 25 f e e t t o 

19 unconfined groundwater; am I remembering the regs 

20 c o r r e c t l y ? 

21 A. I be l i e v e so, yes. 

22 Q. And there's not r e a l l y any s o r t of spacing 

23 i n terms of how close the bottom of one of these 

24 p i t s might be t o confined groundwater; i s t h a t 

25 r i g h t ? 
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1 A. I would have t o go back and look at the 

2 s i t i n g c r i t e r i a on t h a t one. 

3 Q. Why don't we do t h a t . 

4 A. Okay. 

5 MR. FELDEWERT: I s there a question? 

6 MR. JANTZ: I am g i v i n g Mr. Lane a chance 

7 t o look at the r e g u l a t i o n . Have you had t h a t 

8 chance? 

9 A. I have. 

10 Q. I s there any r e s t r i c t i o n s on distance i n 

11 terms of confined groundwater? 

12 A. No. 

13 Q. One l a s t s e r i e s of questions. You said 

14 t h a t , i f I r e c a l l c o r r e c t l y , t h a t p a r t of the 

15 r a t i o n a l e f o r t h i s m u l t i - w e l l management p i t permit 

16 was t o allow -- r a t h e r than asking f o r a variance 

17 f o r one of these type permits f o r operations, was 

18 t h a t the variance process wasn't a sure t h i n g and 

19 t h a t i t took a long time; i s t h a t correct? Am I 

2 0 remembering your testimony c o r r e c t l y ? 

21 A. The exception process. 

22 Q. The exception process. I'm sorry. I s 

23 t h a t r i g h t ? Was t h a t your testimony? 

24 A. My testimony i s i t can be very lengthy. 
25 Q. And there wasn't a guarantee? 
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MR. FELDEWERT: I o b j e c t . Object t o the 

2 form of the question. That wasn't p a r t of h i s 

3 testimony. 

4 MR. JANTZ: Can we read the record back 

5 then? I b e l i e v e i t was at the beginning of the 

6 testimony yesterday. I s t h a t possible? 

7 COURT REPORTER: Yes, i t ' s p o s s i b l e . I 

8 would need t o get i n t o yesterday's f i l e and have you 

9 help me search f o r the s e c t i o n you're r e f e r e n c i n g . 

10 CHAIRWOMAN BAILEY: Would you l i k e t o 

11 rephrase? 

12 MR. JANTZ: Sure. 

13 Q. For the sake of time, p a r t of i t was t h a t 

14 i t took a long time t o do these exceptions; i s t h a t 

15 r i g h t ? 

16 A. Exceptions, our experience at WPX Formerly 

17 Williams Production was t h a t going through the 

18 exception process i s very lengthy and 

19 resource-intensive. 

20 Q. Do you expect the permit process t o take a 

21 s h o r t e r p e r i o d of time? 

22 A. Yes. 

23 Q. That's a l l I have. Thank you. 

24 CHAIRWOMAN BAILEY: Ms. Gerholt? Would 

25 you l i k e t o cross-examine the witness? 
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1 MS. GERHOLT: No questions f o r the 

2 witness. Thank you. 

3 CHAIRWOMAN BAILEY: I s Mr. Bruce i n today? 

4 Mr. Dangler? 

5 CROSS-EXAMINATION 

6 BY MR. DANGLER 

7 Q. My name i s Hugh Dangler and I am w i t h 

8 State Land O f f i c e . I t h i n k you have given us the 

9 30,000 f o o t --we l i k e t o say t h a t -- view of t h i s 

10 process. 

11 A. Okay. 

12 Q. How much do you know about h o r i z o n t a l 

13 wells? 

14 A. I know of them and w i t h my petroleum 

15 background what I have read about them. I have not 

16 designed them. I have not designed the d r i l l i n g 

17 program and monitored i t . 

18 Q. I want t o ask you a few general questions 

19 j u s t t o o r i e n t ourselves. I s n ' t i t f a i r t o say t h a t 

20 h o r i z o n t a l w e l l technology has been developing very 

21 r a p i d l y i n the l a s t h a l f dozen years? 

22 MR. FELDEWERT: Madam Chair, I'm going t o 

23 o b j e c t on the grounds t h a t Mr. Lane was not here t o 

24 t e s t i f y about h o r i z o n t a l w e l l technology or 

25 h o r i z o n t a l d r i l l i n g . He was here t o t e s t i f y about 
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m u l t i - w e l l f l u i d management p i t s i n closed 

2 m o d i f i c a t i o n s , so I t h i n k we are g e t t i n g beyond the 

3 scope of the d i r e c t . 

4 CHAIRWOMAN BAILEY: I f he i s able t o 

5 answer then he can answer based on h i s knowledge but 

6 not on h i s e x p e r t i s e because he was not q u a l i f i e d as 

7 a f r a c k i n g engineer. 

8 MR. DANGLER: Thank you, Madam Chair. 

9 Thank you, Counsel. 

10 A. Could you repeat the question? 

11 Q. From your general experience, without your 

12 e x p e r t i s e , i s i t f a i r t o say t h a t there's been a l o t 

13 of progress and a l o t of t e c h n o l o g i c a l development 

14 i n h o r i z o n t a l d r i l l i n g ? 

15 A. I t h i n k t h a t ' s f a i r t o say. 

16 Q. I s i t f a i r t o say i n Texas they can go as 

17 f a r as f i v e miles now? 

18 A. Honestly, t h a t ' s news t o me. I have 

19 not -- I wasn't aware of i t . 

20 Q. Along w i t h t h i s progress i n h o r i z o n t a l 

21 d r i l l i n g , there are a l o t . o f new o p p o r t u n i t i e s f o r 

22 o i l and gas. I s t h a t f a i r t o say? 

23 A. That's what i s i n the media as w e l l . 

24 Q. Great. And along w i t h t h i s i s t h i s 

25 a b i l i t y t o send a number of d i f f e r e n t h o r i z o n t a l 
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w e l l s o f f a s i n g l e downward s h a f t ; i s t h a t f a i r t o 

2 say? 

3 A. From what I've read, i t i s p o s s i b l e . 

4 Q. And the reason t h i s r e l a t e s i s because you 

5 are t a l k i n g about m u l t i - w e l l f l u i d containment. Do 

6 you see how they r e l a t e ? 

7 A. Forgive me, no. I don't see the 

8 r e l a t i o n s h i p between p i t s t h a t we're t a l k i n g about 

9 and the w e l l s i n your question. 

10 Q. I am j u s t conceiving of a number of uses 

11 f o r a l a r g e body of water t h a t can be recycled and 

12 used f o r f r a c k i n g . 

13 A. That i s the i n t e n t of one o p p o r t u n i t y f o r 

14 these p i t s , yes. 

15 Q. That's r i g h t . So you've described one 

16 o p p o r t u n i t y , which i s where you have a number of 

17 v e r t i c a l w e l l s , and I'm d e s c r i b i n g an o p p o r t u n i t y 

18 w i t h a s i n g l e v e r t i c a l w e l l and a number of 

19 h o r i z o n t a l w e l l s . 

20 A. Those w e l l s -- a l l t h a t ' s represented --

21 i f we're t a l k i n g about the schematic up there, a l l 

22 I'm showing i s the surface f o o t p r i n t . Where those 

23 w e l l s a c t u a l l y go and how they are d r i l l e d , whether 

24 they are v e r t i c a l , d i r e c t i o n a l or h o r i z o n t a l , the 

25 i n t e n t of t h i s i s w i t h i n the plan of development 
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1 each of those w e l l s could be configured d i f f e r e n t l y . 

2 And the i n t e n t i s t o be able t o have s u f f i c i e n t 

3 f l u i d s t o s t i m u l a t e those w e l l s . 

4 Q. Right. And maybe t h i s i s f r i g h t e n i n g but 

5 these are sympathetic questions. I am suggesting 

6 there may be a whole other area f o r t h i s concept 

7 t h a t you have t h a t ' s going t o be req u i r e d . There's 

8 going t o be a whole other area of m u l t i - f r a c k i n g 

9 operations t h a t are going t o r e q u i r e t h i s k i n d of 

10 volume of water. That's a l l I'm suggesting. 

11 A. Okay. I would agree. 

12 Q. Thank you. Now, you d i d n ' t suggest, 

13 although you d i d suggest i n terms of money, do you 

14 have any idea what the cost savings i s i n the 

15 i n d u s t r y of having a b i g volume of water t h a t they 

16 can rec y c l e on the s i t e s ? 

17 A. You know, I have a c t u a l l y not looked at 

18 the cost associated w i t h i t . I guess from a 

19 p r a c t i c a l perspective, l o o k i n g at the e f f i c i e n c i e s 

2 0 gained here, we are not f i l l i n g tanks by t r u c k i n g 

21 water. We could t r u c k water here or we could pipe 

22 i t here, so you have a l l of those costs associated 

23 w i t h m o b i l i z a t i o n , d e m o b i l i z a t i o n of t r u c k s . Here 

24 obviously we have the c o n s t r u c t i o n of conceptually 

25 one vessel versus m u l t i p l e vessels i f we j u s t k i n d 
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1 of conceptually separate those two. So the costs 

2 associated w i t h m a i n t a i n i n g smaller i n d i v i d u a l or a 

3 tank farm versus t h i s should be s u b s t a n t i a l . 

4 Q. And there's a v i r t u e i n t h i s r e c y c l i n g of 

5 water because we w i l l use less water f o r the 

6 operations; i s t h a t f a i r t o say? 

7 A. Yes. 

8 Q. That's the i m p l i c a t i o n of recy c l i n g ? 

9 Sounds l i k e we would use the water more than once 

10 and t h a t would save some water, would i t not? 

11 A. Yes. 

12 Q. I would l i k e t o t u r n t o Page 19 of the 

13 E x h i b i t A, the design of c o n s t r u c t i o n . I d i d hear 

14 you t e s t i f y t h a t these would be double-lined; i s 

15 t h a t correct? 

16 A. That's the i n t e n t , yes. 

17 Q. I had a l i t t l e b i t of t r o u b l e f i n d i n g the 

18 words "double-lined" i n the design and c o n s t r u c t i o n 

19 area. I w i l l p o i n t out t h a t I d i d f i n d a primary 

20 l i n e r reference i n J-9, which would i n d i c a t e a 

21 double l i n e r and there's also a leak d e t e c t i o n 

22 system, which I understand r e q u i r e s double-lined, 

23 but does i t say dou b l e - l i n e d i n there? 

24 A. I w i l l have t o look r e a l quick. I t does 

25 not. I don't see i t e x p l i c i t l y s p e l l e d out as 
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1 d o u b l e - l i n e d . 

2 Q. But i t i s the i n t e n t i o n t h a t they be 

3 d o u b l e - l i n e d and t h i s was w r i t t e n w i t h t h a t i n mind; 

4 i s t h a t f a i r t o say? 

5 A. That i s the i n t e n t , yes. 

6 Q. Now, the f l u i d s t h a t we're t a l k i n g about 

7 t h a t you're going t o be r e c y c l i n g and using f o r more 

8 than one j o b , would they be considered low c h l o r i d e 

9 or would they be considered a b r i n e type? 

10 A. Depends on the source of the water. So i f 

11 they exceed the low c h l o r i d e they would have t o meet 

12 the s i t i n g c r i t e r i a f o r a non-low c h l o r i d e system. 

13 I f they are f r e s h e r than t h a t , i f the source of the 

14 water i s f r e s h e r than 15 or 15,000 p a r t s per 

15 m i l l i o n , then i t would allow us t o s i t e them t o 25. 

16 But i t ' s a l l o p e r a t i o n a l l y . 

17 Q. So --

18 A. So i t depends on the source of water. 

19 Q. So would you know going i n t o the 

2 0 p e r m i t t i n g phase which k i n d of water you would be 

21 d e a l i n g w i t h f o r the s i t i n g ? 

22 A. Hopefully w i t h a plan of development we 

23 would know our source of water, yes. 

24 Q. Because t h a t would matter under the 

25 testimony t h a t we heard yesterday about the two 
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1 d i f f e r e n t kinds of water and the plans f o r the 

2 d i f f e r e n t s i t i n g requirements f o r those d i f f e r e n t 

3 kinds of f l u i d s ; i s t h a t r i g h t ? 

4 A. Knowledge of process, yes. 

5 Q. And wh i l e we're at i t , i f you would go t o 

6 t h a t page, S i t i n g Requirements, Page 9 of E x h i b i t A. 

7 Just conceptually t o f i t these pieces together, you 

8 t e s t i f i e d on d i r e c t t h a t the plan of development 

9 might take as much as f i v e years. 

10 A. That's c o r r e c t . 

11 Q. And we j u s t had some testimony about two 

12 years, and t h a t was also i n the range. Have you 

13 considered plans of development t h a t might go longer 

14 than f i v e years? 

15 A. I have not been a p a r t of anything t h a t 

16 extends f o r f i v e years out. 

17 Q. There i s no l i m i t -- there's no f i v e - y e a r 

18 l i m i t i n the r u l e as proposed; i s t h a t correct? 

19 A. We have not placed the t i m i n g r e s t r i c t i o n 

2 0 on i t other than completion of the plan of 

21 development. 

22 Q. So i f an o i l company were t o develop a 

23 c e r t a i n o i l f i e l d , might they want t o d r i l l and see 

24 i f they h i t before they d r i l l the next well? 
25 A. Conceivably, i f you are doing t h a t , then 
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1 you are more i n an e x p l o r a t o r y phase, and I couldn't 

2 conceive of a company b u i l d i n g a m u l t i - w e l l f l u i d 

3 management p i t j u s t t o d r i l l one w e l l and t e s t i t . 

4 This i s a f t e r you have p r e t t y much proved up t h a t 

5 the p o t e n t i a l i s there and t h a t the l e v e l of success 

6 i s -- of having successful w e l l s , developing t h a t 

7 resource. Now we are l o o k i n g a t how do we come up 

8 w i t h a more e f f i c i e n t and e f f e c t i v e way t o e x t r a c t 

9 or t o develop -- t o b u i l d out t h a t development plan. 

10 But t o put one or two w e l l s i n , we are going t o 

11 s t i c k w i t h the cu r r e n t technology or the current 

12 methodology. 

13 Q. And plans or m u l t i - y e a r plans are the best 

14 we do when we t h i n k about i t at t h a t time; i s t h a t 

15 f a i r t o say? Based on the p r i c e , what we t h i n k the 

16 p r i c e i s going t o be? 

17 A. Right. 

18 Q. I t ' s very s e n s i t i v e . So when there's a 

19 huge f a l l i n the p r i c e of the commodity l i k e there 

20 has been i n n a t u r a l gas r e c e n t l y , t h a t could cause 

21 your plan t o get i n t e r r u p t e d ? I s t h a t f a i r t o say? 

22 A. I t ' s f a i r t o say t h a t a plan of 

23 development could get i n t e r r u p t e d , yes. 

24 Q. So we can conceive of a development plan 

25 t h a t might l a s t longer than f i v e years t o f u l l y p l a y 
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1 i t out? 

2 A. F a i r enough. 

3 Q. So given t h a t problem, we are r e a l l y 

4 t a l k i n g about an animal t h a t 1 s somewhere between a 

5 temporary p i t and a permanent p i t , aren't we? 

6 A. F a i r t o say. 

7 Q. And t h a t ' s why the double l i n e r , which i s 

8 a wonderful idea, and the leak d e t e c t i o n t o make i t 

9 e x t r a safe, i s i n there as w e l l as the volume issue? 

10 A. Correct. 

11 Q. So you have taken a l i t t l e b i t of t h a t 

12 i n t o account. When we go t o the s i t i n g 

13 requirements -- l e t me ask one more pr e d i c a t e . We 

14 are t a l k i n g about b u i l d i n g a b i g h o l d i n g area t h a t ' s 

15 going t o service as much as a two-mile r a d i u s , maybe 

16 less depending on the development plan? 

17 A. C u r r e n t l y t h a t ' s how i t ' s conceptually 

18 intended. 

19 Q. And t h a t ' s how you presented i t , c orrect? 

20 A. Based on what we have planned and my 

21 experience w i t h i t , yes. 

22 Q. Okay. So presumably i n t h a t l a r g e r 

23 r a d i u s , you would have a c e r t a i n amount of freedom 

24 i n where you c i t e d t h i s l a r g e h o l d i n g pond? 

25 A. Correct. 
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1 Q. More freedom than, say, an i n d i v i d u a l w e l l 

2 pad where you want t o put i t r i g h t there and you 

3 want t o put the waste disposal p i t r i g h t next t o i t ; 

4 i s t h a t f a i r t o say? 

5 A. F a i r t o say. 

6 Q. So since you have more freedom and since 

7 t h i s could be considered more permanent, why wasn't 

8 the d e f i n i t i o n placed here w i t h permanent p i t and 

9 have a l l those distances and a l l of the reassurances 

10 t h a t we have w i t h the distances f o r a permanent p i t ? 

11 Why was i t placed up here w i t h the temporary p i t ? 

12 A. Because i n our view, i t ' s more temporary 

13 i n nature. 

14 Q. Would there be some la r g e economic cost t o 

15 place i t down here w i t h the permanent p i t s , those 

16 standards? 

17 A. There are a d d i t i o n a l costs associated w i t h 

18 the s i t i n g and the studies and ev e r y t h i n g t h a t ' s 

19 r e q u i r e d t o permit a permanent p i t . 

20 Q. Do you have any f i g u r e s or can you c i t e 

21 any studies about the costs of a permanent p i t ? 

22 A. I haven't p e r m i t t e d a permanent p i t . 

23 Q. So you wouldn't hazard an opinion about 

24 the cost b e n e f i t here of the r i s k versus the cost? 

25 A. I have not done an a n a l y s i s . 
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Q. Would a m u l t i - w e l l f l u i d management p i t 

2 w i t h a cap a c i t y f o r 2 0 acre f e e t r e q u i r e a permit 

3 from the O f f i c e of the State Engineer, do you know? 

4 A. Depending on i t s design, i t should not. 

5 Q. I have no f u r t h e r questions. Thank you 

6 very much. 

7 CHAIRWOMAN BAILEY: Dr. Neeper. 

8 CROSS-EXAMINATION 

9 BY MR. NEEPER 

10 Q. Thank you and good morning. Would a 

11 person such as y o u r s e l f or a worker f o r another 

12 company w i t h your l e v e l of e x p e r t i s e be the person 

13 who chooses the s i t e , who would assure t h a t the s i t e 

14 of a m u l t i - w e l l p i t meets the c r i t e r i a of the 

15 r e g u l a t i o n ? 

16 A. Myself or someone i n our p e r m i t t i n g group. 

17 Q. So you could be the person who says t h i s 

18 s i t e meets the c r i t e r i a ? 

19 A. Yes. 

20 Q. Could you e x p l a i n why a confined a q u i f e r 

21 then should have no setback from your m u l t i - w e l l 

22 p i t ? Would you maintain t h a t i t ' s impossible t o 

23 contaminate a confined aquifer? 

24 MR. FELDEWERT: Madam Chair, I object t o 

25 t h i s . I t h i n k t h i s i s beyond the scope of h i s 
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1 d i r e c t and we do have expert witnesses who w i l l be 

2 addressing i n more d e t a i l the basis f o r the s i t i n g 

3 requirements. 

4 MR. NEEPER: I would l i k e t o respond. 

5 CHAIRWOMAN BAILEY: Please. 

6 MR. NEEPER: The witness t e s t i f i e d t h a t 

7 those s i t i n g and those decisions are w i t h i n h i s 

8 a u t h o r i t y and h i s p o s i t i o n and w i t h i n the a u t h o r i t y 

9 of other persons of a s i m i l a r p o s i t i o n . He has t o 

10 make the decisions based on h i s estimate i n the 

11 f i e l d of the s i t u a t i o n . 

12 MR. FELDEWERT: I don't disagree w i t h what 

13 Dr. Neeper s a i d . Mr. Lane t e s t i f i e d once we have 

14 e s t a b l i s h e d what the s i t i n g c r i t e r i a are by way of 

15 the r u l e , then he and others w i t h i n h i s company w i l l 

16 make the d e c i s i o n as t o whether they are i n 

17 compliance w i t h t h a t r u l e as w e l l as the members of 

18 the O i l Conservation D i v i s i o n t o the p e r m i t t i n g 

19 process. But t h a t ' s a d i f f e r e n t question from what 

2 0 the s i t i n g requirements should be under the form of 

21 the r u l e . Mr. Lane i s not here t o t e s t i f y t o t h a t . 

22 CHAIRWOMAN BAILEY: I w i l l s u s t a i n t h a t 

23 o b j e c t i o n . Mr. Lane i s not t e s t i f y i n g f o r the 

24 hydrology of t h i s s i t i n g requirement. 

25 MR. NEEPER: Very good. 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1 d4c305f-cb2e-42d6-a2f5-d63215f47041 



Page 295 

1 Q. Mr. Lane, how would you know whether a 

2 s i t e w i l l q u a l i f y as having a confined aquifer? 

3 A. We would have t o go t o data t h a t ' s 

4 a v a i l a b l e or s i m i l a r s t u d i e s . 

5 Q. I s i t c o r r e c t t h a t the r u l e requires no 

6 i n s p e c t i o n of the ground surface when a m u l t i - w e l l 

7 p i t i s closed and the l i n e r i s removed unless the 

8 leak d e t e c t i o n system has i n d i c a t e d a leak? 

9 A. That i s c o r r e c t . 

10 Q. A primary l i n e r i s s p e c i f i e d i n the r u l e 

11 as meeting at l e a s t a p a r t i c u l a r c r i t e r i a f o r i t s 

12 h y d r a u l i c c o n d u c t i v i t y ; i s t h a t co r r e c t ? 

13 A. Yes. 

14 Q. I f a l i n e r had t h a t h y d r a u l i c c o n d u c t i v i t y 

15 or even something, l e t us say, t h a t i s t e n times 

16 b e t t e r , would not the seepage r a t e be so great as t o 

17 give you a co n t i n u i n g input of f l u i d t o your leak 

18 d e t e c t i o n system? 

19 MR. FELDEWERT: Madam Chair, I o b j e c t . 

20 This i s beyond the scope of h i s d i r e c t . He i s not 

21 here t o t a l k about l i n e r s and h y d r a u l i c c o n d u c t i v i t y 

22 of l i n e r s . 

23 CHAIRWOMAN BAILEY: W i l l we have a witness 

24 who can --

25 MR. FELDEWERT: We c e r t a i n l y w i l l have a 
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1 witness who can address those. 

2 MR. NEEPER: May I address the Chair 

3 before the d e c i s i o n i s made on the objection? 

4 CHAIRWOMAN BAILEY: Please. 

5 MR. NEEPER: The witness has s t a t e d 

6 t h a t -- and described the ope r a t i o n of a leak 

7 d e t e c t i o n system. A person i n h i s p o s i t i o n has t o 

8 understand whether he i s g e t t i n g a r e a l s i g n a l or a 

9 f a l s e s i g n a l out of a leak d e t e c t i o n system. I n 

10 p a r t i c u l a r , t h i s knowledge impacts whether or not 

11 the ground i s inspected when the p i t i s removed and 

12 the contents taken away. 

13 MR. FELDEWERT: I have no o b j e c t i o n t o him 

14 questioning about how you determine whether there's 

15 a leak and whether a leak d e t e c t i o n system works and 

16 how i t works. But I t h i n k he was asking a d i f f e r e n t 

17 question when we s t a r t going i n t o hydrology 

18 c o n d u c t i v i t y . 

19 CHAIRWOMAN BAILEY: Would you l i k e t o 

2 0 rephrase your questions so he i s capable of 

21 answering? 

22 Q (By Mr. Neeper) Mr. Lane, do most membranes 

23 have some f i n i t e seepage r a t e , however small i t may 

24 be? 

25 A. I ' m not an exper t a t l i n e r s , but t h a t ' s 
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1 the i n t e n t of the design c r i t e r i a . 

2 Q. How can you t e l l the d i f f e r e n c e between 

3 seepage from a l i n e r t h a t you f e e l i s working 

4 c o r r e c t l y and l i q u i d t h a t has g o t t e n i n t o the 

5 secondary l i n e r from what we would c a l l a leak or a 

6 penetration? 

7 A. I can only speculate t h a t one could t e s t 

8 the f l u i d i f there was f l u i d detected i n the leak 

9 d e t e c t i o n system t o see i f i t ' s comparable t o the 

10 l i q u i d being stored on the l i n e r . 

11 Q. But i n e i t h e r case, the l i q u i d came from 

12 the storage above the primary l i n e r , so i n e i t h e r 

13 case would i t not be the same f l u i d ? 

14 A. Not ne c e s s a r i l y . 

15 Q. I w i l l have t o c l a r i f y my question. I f 

16 f l u i d seeps through a l i n e r i t came from the primary 

17 contained f l u i d , d i d i t not? I f i t seeps through 

18 the primary l i n e r , i t must be the stored f l u i d t h a t 

19 has seeped through the primary l i n e r ? This i s not a 

20 t r i c k question. 

21 A. Well, i t i s i n a sense. But the f l u i d i n 

22 the leak d e t e c t i o n system -- i t i s not a guarantee 

23 t h a t the f l u i d i n the leak d e t e c t i o n system i s from 

24 the f l u i d t h a t ' s s tored above i t or below i t . 

25 Q. I understand. That i s r i g h t . There could 
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1 be some other path. 

2 A. Okay. 

3 Q. But i f the primary f l u i d seeped through --

4 i f the stored f l u i d seeped through the primary l i n e r 

5 or i f the primary l i n e r had a r e a l p e n e t r a t i o n , i n 

6 e i t h e r case the same stored f l u i d would appear i n j 

7 the secondary l i n e r . 

8 A. I f there's a breach i n i n t e g r i t y of the 

9 primary l i n e r then the leak d e t e c t i o n system w i l l | 

10 detect the f l u i d s t h a t were stored on the primary j 

11 l i n e r . j 

12 Q. Yes. And how can you t e l l the d i f f e r e n c e 

13 of t h a t , given the large area of the primary l i n e r , 

14 from what might be o r d i n a r y seepage through the 

15 primary l i n e r ? 

16 A. Seepage through the primary l i n e r i s a j 

17 f a i l u r e of the primer l i n e r ' s i n t e g r i t y . 

18 Q. Are you s t a t i n g t h a t a l l primary l i n e r s 

19 then have p e r f e c t r e t e n t i o n ? They do not seep f l u i d 

20 at a l l j u s t by v i r t u e of t h e i r nature? 

21 MR. FELDEWERT: Madam Chair, I t h i n k we j 

22 are g e t t i n g again beyond the scope of h i s ex p e r t i s e . I 

23 I t h i n k the premise of Mr. Neeper's questions i s j 

24 t h a t there i s a seepage component of these primary J 

25 l i n e r s . Mr. Lane i s not here t o address the j 

a 
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1 circumstances associated w i t h l i n e r s . He i s here t o 

2 address the m u l t i - w e l l f l u i d management systems. I t 

3 seems t o me t h i s i s a question best posed t o the 

4 experts who w i l l be f o l l o w i n g Mr. Lane. 

5 CHAIRWOMAN BAILEY: I w i l l s u s t a i n t h a t 

6 o b j e c t i o n . 

7 MR. NEEPER: Very w e l l . 

8 Q. Do f r a c k i n g f l u i d s , p a r t i c u l a r l y the 

9 r e t u r n f l u i d s , contain heavier hydrocarbons or 

10 t h i n g s other than l i g h t hydrocarbons and chlorides? 

11 MR. FELDEWERT: Madam Chair, I'm going t o 

12 obje c t here on the grounds t h a t Mr. Lane i s n ' t here 

13 t o t a l k what i s contained i n f r a c k i n g f l u i d or what 

14 i s not contained i n f r a c k i n g f l u i d . That wasn't the 

15 scope of h i s d i r e c t . 

16 MR. NEEPER: Madam Chairman, I would l i k e 

17 t o address the o b j e c t i o n . 

18 CHAIRWOMAN BAILEY: Please do. 

19 MR. NEEPER: Madam Chairman, w i t h witness 

20 a f t e r witness we hear t h a t the witness i s not the 

21 e x p e r t i s e i n a p a r t i c u l a r area. Yet, we are t r y i n g 

22 t o get answers t h a t are r e l e v a n t t o the sa f e t y of 

23 these systems i n the f i e l d . The r e s t r i c t i o n s w i t h i n 

24 the proposed r u l e deal w i t h what i s detected. One 

25 needs t o know whether those q u a n t i t i e s , whether 
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1 those chemicals, are what i s t o be expected i n the 

2 p i t or whether something else i s i n the p i t t h a t ' s 

3 beyond the r e g u l a t i o n s . I t seems reasonable t h a t 

4 the expert on the p i t should know what's i n i t . 

5 CHAIRWOMAN BAILEY: I have t o agree w i t h 

6 you. Please t r y t o answer t h a t . 

7 A. Could you repeat the question? 

8 Q. Yes. The r u l e -- I w i l l t r y t o rephrase 

9 the question. The r u l e s t a t es c e r t a i n t h i n g s t h a t 

10 may be detected i n the ground under the p i t when you 

11 remove the l i n e r . The things t h a t appear i n the 

12 r u l e as re g u l a t e d are c h l o r i d e s and l i g h t 

13 hydrocarbons up through d i e s e l range. Are there 

14 heavier hydrocarbons i n a f r a c p i t or are there 

15 other chemicals t h a t might not be l i g h t hydrocarbons 

16 or chlorides? I n other words, we know what we might 

17 expect i n a d r i l l i n g p i t but would the contents of a 

18 f r a c p i t c o n t a i n p o t e n t i a l l y other chemicals? 

19 A. I don't b e l i e v e t h a t the chemicals i n a 

2 0 f r a c p i t would be -- i f we are t a l k i n g the general 

21 chemical makeup i n the water i n a f r a c p i t -- would 

22 be any d i f f e r e n t from the chemical makeup t h a t ' s 

23 c u r r e n t l y i n temporary p i t s , workover and d r i l l i n g 

24 p i t s . 

25 Q. So the re are not d i f f e r e n t chemicals 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1 d4c305f-cb2e-42d6-a2f5-d63215f47041 



Page 301 

1 r e t u r n e d from the ground then i n the f r a c k i n g 

2 process? 

3 A. The o v e r a l l chemical makeup, i f we're 

4 t a l k i n g j u s t the chemistry, should be consi s t e n t 

5 w i t h what we c u r r e n t l y see coming out associated 

6 w i t h workovers and d r i l l i n g . 

7 Q. You showed a p i c t u r e of a -- I b e l i e v e 

8 your word was approximately two-acre m u l t i - w e l l p i t . 

9 A. The surface f o o t p r i n t of t h a t p i t was 

10 about two acres. 

11 Q. And I b e l i e v e you t e s t i f i e d t h a t i t had a 

12 f o u r - f o o t fence and n e t t i n g ; i s t h a t c o r r e c t ? 

13 A. I d i d not t e s t i f y t o the height of the 

14 fence. I t had a fence and a n e t t i n g system on i t . 

15 Q. So i s i t w i t h i n your testimony then t h a t a 

16 s u i t a b l e n e t t i n g can be maintained over a two-acre 

17 p i t ? 

18 A. N e t t i n g systems can be designed. 

19 Q. The question i s : Can they be maintained 

2 0 over a two-acre p i t , not whether they can be 

21 designed. 

22 A. That p a r t i c u l a r one had one, yes. 

23 Q. So then may I i n f e r from t h a t t h a t 

24 operators who say i t i s impossible t o maintain 

25 n e t t i n g over much smaller p i t s must somehow be i n 
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1 e r r o r ? I s t h a t c o r r e c t ? 

2 MR. FELDEWERT: I o b j e c t . Mr. Lane i s not 

3 here t o t e s t i f y on the nature of what other 

4 operators may or may not be saying or on the f a c t u a l 

5 assumptions behind Mr. Neeper's question. 

6 MR. NEEPER: I w i l l rephrase the question. 

7 Q. I n as much as n e t t i n g can be maintained on 

8 the p i t t h a t you have shown, i s there any reason why 

9 the r u l e should not simply r e q u i r e n e t t i n g r a t h e r 

10 than l e a v i n g i t somewhat a r b i t r a r y saying, "Well, i n 

11 e f f e c t , i f i t ' s too d i f f i c u l t you don't have t o do 

12 i t . " That i s the t h r u s t of the r u l e . 

13 MR. FELDEWERT: I ob j e c t t o the 

14 c h a r a c t e r i z a t i o n of the r u l e . Mr. Neeper i s 

15 c h a r a c t e r i z i n g the r u l e improperly. I f we can go t o 

16 the r u l e he can ask the question from the r u l e . 

17 MR. NEEPER: I w i l l be pleased t o rephrase 

18 the question. 

19 CHAIRWOMAN BAILEY: Please do. 

20 Q. Would you please read the r u l e r e q u i r i n g 

21 n e t t i n g on m u l t i - w e l l p i t s . 

22 COMMISSIONER BLOOM: Page 14. 

23 A. "Netting. The operator s h a l l ensure t h a t 

24 a permanent p i t , a m u l t i - w e l l f l u i d management p i t 

25 or an open-top tank i s screened, n e t t e d or otherwise 
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1 rendered non-hazardous t o w i l d l i f e i n c l u d i n g 

2 mig r a t o r y b i r d s . Where n e t t i n g or screening i s not 

3 f e a s i b l e , the operator s h a l l , on a monthly basis, 

4 inspect f o r and w i t h i n 3 0 days of discovery r e p o r t 

5 discovery of dead mig r a t o r y b i r d s or other w i l d l i f e | 

6 t o the appropriate w i l d l i f e agency and t o the 

7 appropriate d i v i s i o n d i s t r i c t , o f f i c e i n order t o j 

8 f a c i l i t a t e assessment and implementation of measures 

9 t o prevent i n c i d e n t s from r e o c c u r r i n g . " 

10 Q. Thank you. So now we see t h a t the r u l e | 

11 would allow an operator not t o have n e t t i n g provided j 

12 the operator inspects every 3 0 days and r e p o r t s the 

13 dead w i l d l i f e . Given the f a c t t h a t you have shown j 

14 t h a t n e t t i n g i s possible and i s done on a two-acre 

15 p i t , i s there any reason why the r u l e should not 

16 simply r e q u i r e n e t t i n g r a t h e r than s t a t i n g w e l l , i f 

17 i t i s not f e a s i b l e , then r e p o r t the dead w i l d l i f e ? 

18 A. Yes. N e t t i n g i s p r o s c r i p t i v e . I t forces 

19 us not t o look at other a l t e r n a t i v e s . 

2 0 Q. So i t would be acceptable t o you then i f 

21 t h a t s i t u a t i o n were dele t e d from the r u l e t h a t says j 

22 i f the operator f i n d s i t i n f e a s i b l e t o do ne t t i n g ? | 

23 You f e e l i t i s always f e a s i b l e ? j 

24 A. Not always. 

25 Q. A l l r i g h t . Can you g ive us a case where 1 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1 d4c305f-cb2e-42d6-a2f5-d63215f47041 



Page 304 

1 n e t t i n g i s i n f e a s i b l e ? 

2 A. Well, f i r s t of a l l , n e t t i n g i s intended t o 

3 screen the p i t t o keep, i n p a r t i c u l a r , migratory 

4 b i r d s and w i l d l i f e o f f the p i t . That also assumes 

5 t h a t the m a t e r i a l , the f l u i d s i n the p i t , are going 

6 t o be hazardous t o t h a t w i l d l i f e and those b i r d s . 

7 I f the m a t e r i a l i n the p i t i s n ' t hazardous, then why 

8 should we r e s t r i c t the b i r d s from having access t o 

9 the water? I mean, i n s p e c t i n g the p i t and having a 

10 b i r d s i t t i n g on i t r e s t i n g and f l y i n g o f f i s -- the 

11 r u l e doesn't p r o h i b i t t h a t . P u t t i n g n e t t i n g on i t 

12 r e s t r i c t s t h a t . So i t ' s back t o l o o k i n g at the s i t e 

13 and determining whether or not n e t t i n g i s c r i t i c a l . 

14 The only purpose f o r the n e t t i n g i s t o p r o t e c t 

15 w i l d l i f e . 

16 Q. I understand the purpose f o r the n e t t i n g . 

17 I understand t h a t i f i t ' s freshwater the n e t t i n g 

18 shouldn't be needed. That i s not an i n f e a s i b i l i t y . 

19 That i s a question of whether i t ' s necessary. But 

2 0 i s i t not t r u e what the r u l e says i s even, l e t us 

21 say, i f the water i s contaminated, i f the operator 

22 f i n d s i t i n f e a s i b l e i n h i s terms, he doesn't have t o 

23 use n e t t i n g ? 

24 A. I t h i n k t h a t ' s a demonstration t h a t we 

25 have t o give as p a r t of the p e r m i t t i n g process and 
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1 the design process. 

2 Q. Point i s made. Thank you. F i n a l l y , I 

3 w i l l ask about the v i s i b l e l a y e r of o i l . At present 

4 I understand from other testimony t h a t i t i s allowed 

5 t o have a l a y e r of o i l t h a t ' s approximately 30 

6 percent of the area of the p i t . I n larg e p i t s such 

7 as the m u l t i - w e l l f l u i d p i t s are l i k e l y t o be, would 

8 i t be acceptable t o s p e c i f y an area of f l o a t i n g o i l 

9 r a t h e r than a f r a c t i o n of the p i t , i n t h a t o n e - t h i r d 

10 of a two-acre p i t i s t w o - t h i r d s of an acre of 

11 f l o a t i n g o i l , and i t would seem t h a t the operator 

12 could confine the o i l s l i c k t o something smaller 

13 than t h a t . Should we not s p e c i f y a given area 

14 r a t h e r than f r a c t i o n of p i t ? 

15 A. I b e l i e v e the way i t ' s set up makes i t 

16 easier f o r an operator or an ins p e c t o r or anyone t o 

17 be able t o evaluate whether or not there's an 

18 exceedance of the standard. 

19 Q. I w i l l agree i t ' s easy t o determine 

20 whether or not you have t w o - t h i r d s of an acre of o i l 

21 f l o a t i n g on the p i t . I'm questioning whether we 

22 should allow t h a t . 

23 A. I would t h i n k so, yes. 

24 Q. We should allow i t ? Thank you. F i n a l l y , 

25 I w i l l address your testimony regarding the 
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1 d i f f i c u l t process you went through i n g e t t i n g an 

2 exception. I f I am c o r r e c t , I understood you t o say 

3 the process took about e i g h t months, and i n the 

4 process you got two d e n i a l s , one from the d i s t r i c t 

5 o f f i c e and one f i n a l l y from the OCD i n Santa Fe. 

6 Did I understand c o r r e c t l y ? 

7 A. Well, i n general, the process was f a i r l y 

8 convoluted, but e s s e n t i a l l y the d e n i a l from the 

9 d i s t r i c t o f f i c e was a statement t h a t i t needed t o go 

10 t o exception. They d i d n ' t per se deny i t . 

11 Q. Very good. 

12 A. They s a i d you have t o go t o exception so 

13 i t took a f a i r l y long p e r i o d of time f o r them t o 

14 even get t o the p o i n t of saying, "Your a p p l i c a t i o n 

15 me r i t s an exception." And then we went through 

16 the -- or then i t r o l l e d t o exception. 

17 Q. I w i l l make a statement and then ask the 

18 question so t h a t you can argue against the statement 

19 i f you so choose. 

20 MR. FELDEWERT: I ob j e c t . That's not the 

21 proper cross-examination. 

22 CHAIRWOMAN BAILEY: We w i l l allow i t . 

23 Q. I f an exception i s granted, i n e f f e c t i t 

24 at l e a s t i n p a r t i s a change i n a r u l e because other 

25 operators should be allowed the same exception; i s 
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1 t h a t not correc t ? Would t h a t not be expected? 

2 A. No. Exceptions are case by case. 

3 Q. They are, but by precedent wouldn't i t be 

4 expected t h a t other operators should have the same 

5 p r i v i l e g e i f an exception i s made? 

6 MR. FELDEWERT: Object t o the form of the 

7 question. I t h i n k i t ' s already answered and k i n d of 

8 borders on a l e g a l determination, Madam Chair. 

9 CHAIRWOMAN BAILEY: He can answer t o the 

10 best of h i s a b i l i t y . 

11 A. Repeat the question, please. 

12 Q. I w i l l t r y t o rephrase the question i n an 

13 attempt t o honor the o b j e c t i o n as w e l l even though 

14 i t has been ove r r u l e d . An exception a t l e a s t f o r 

15 one operator i s a change i n the r u l e . Many, many 

16 months of e f f o r t go i n t o rule-making. For any 

17 reason, should i t be easy t o get an exception when 

18 i t i s , at l e a s t f o r t h a t one operator, a change i n 

19 the rule? 

20 A. Exceptions, as I read them, are a 

21 case-by-case s i t u a t i o n . An operator granted an 

22 exception i n one s i t u a t i o n does not guarantee t h a t 

23 the operator w i l l receive t h a t exception on f u r t h e r 

24 s i t u a t i o n s . 

25 Q. But i t i s , i n e f f e c t , a t l e a s t i n t h a t 
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case, a change i n the r u l e ; i s t h a t not correct? 

2 MR. FELDEWERT: Object t o the form of the 

3 question. Improper p r e d i c a t e and asks f o r a l e g a l 

4 determination as t o whether an exception i s , i n 

5 f a c t , a change i n the r u l e . 

6 CHAIRWOMAN BAILEY: He i s asking f o r h i s 

7 o p i n i o n . 

8 A. I t i s not a change i n the r u l e . An 

9 exception does not change the whole r u l e . I t does 

10 not set a precedent. I t i s s p e c i f i c t o t h a t one 

11 s i t u a t i o n . 

12 Q. Thank you. No f u r t h e r questions. 

13 CHAIRWOMAN BAILEY: Mr. Fort? 

14 MR. FORT: I have no questions. Thank 

15 you. 

16 EXAMINATION BY THE COMMISSION 

17 COMMISSIONER BLOOM: Mr. Lane, thank you 

18 f o r your testimony. I have a number of areas of 

19 questions. F i r s t I want t o t a l k about r u l e s and 

20 then r i s k and then impact. I want t o t a l k -- I 

21 t h i n k I w i l l go t o r u l e s f i r s t . We heard there's no 

22 volume l i m i t . I b e l i e v e i n your testimony we hear 

23 20 acre f e e t and l a t e r on something between 30 and j 

24 40 acre f e e t ; i s t h a t c o r r e c t ? 

25 THE WITNESS: I t depends on the 
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a p p l i c a t i o n and what we're seeking. There i s no 

2 volume l i m i t placed i n the r u l e . 

3 COMMISSIONER BLOOM: And again, I t h i n k we 

4 e s t a b l i s h e d there's no l i f e s p a n l i m i t t o the 

5 m u l t i - w e l l p i t , correct? 

6 THE WITNESS: Other than i t must -- i t i s 

7 t o be closed a t completion of a plan of development. 

8 COMMISSIONER BLOOM: I f the plan of 

9 development were t o go on ten years perhaps as 

10 market forces force i t t o do, i t could go on a 

11 p e r i o d of time? 

12 THE WITNESS: They have not placed a l i m i t 

13 on i t . 

14 COMMISSIONER BLOOM: The r u l e s f o r 

15 temporary and permanent p i t s , do they have 

16 i n s t r u c t i o n s on the slope of the sides of the p i t s ? 

17 THE WITNESS: I be l i e v e they do. 

18 COMMISSIONER BLOOM: Do they g e n e r a l l y --

19 THE WITNESS: I t ' s g e n e r a l l y the angle of 

20 repose? I t ' s whatever i s s t a b l e and t h a t s t a b i l i t y 

21 i s based on s o i l s . 

22 COMMISSIONER BLOOM: I be l i e v e i f we look 

23 at the r u l e we see frequent mention of a two t o one 

24 and three t o one. 

25 THE WITNESS: Correct. 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1 d4c305f-cb2e-42d6-a2f5-d63215f47041 



Page 310 

1 COMMISSIONER BLOOM: Do you know why we 

2 have those suggested slopes? 

3 THE WITNESS: They are convenient and i t ' s 

4 a general design c r i t e r i a . 

5 COMMISSIONER BLOOM: Convenient. Do they 

6 also help the sides of the p i t from collapsing? 

7 THE WITNESS: They can, yes. 

8 COMMISSIONER BLOOM: What would happen i f 

9 the side of a p i t collapsed? How would t h a t a f f e c t 

10 the l i n e r ? 

11 THE WITNESS: I f you are t a l k i n g a 

12 v e r t i c a l w a l l , obviously i t would s t r e s s the l i n e r . 

13 But from the design of e s s e n t i a l l y almost any p i t , 

14 you are going t o have some slope t o those sides. 

15 COMMISSIONER BLOOM: Do you t h i n k i t would 

16 make sense t o add a s t i p u l a t i o n here t h a t we 

17 r e g u l a t e the sides of the slopes of these m u l t i - w e l l 

18 p i t s as we do temporary p i t s and permanent p i t s ? 

19 I'm l o o k i n g at -- I t h i n k i t ' s Page 19, Design. 

2 0 THE WITNESS: The sides of the p i t are 

21 s p e c i f i e d i n J-2. "The operator s h a l l construct a 

22 p i t so t h a t the slope does not place undue stress 

23 upon the l i n e r and i s consistent w i t h the angle of 

24 repose." The angle of repose i s d i c t a t e d by the 

25 s o i l s . 
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1 COMMISSIONER BLOOM: The l i n e r s , we are 

2 l o o k i n g a t a 20 m i l s t r i n g r e i n f o r c e d LLDPE or 

3 equivalent l i n e r m a t e r i a l here? 

4 THE WITNESS: Yes. 

5 COMMISSIONER BLOOM: What do we use f o r 

6 the permanent p i t s ? I s t h a t 30? 

7 THE WITNESS: Honestly, I w i l l have t o go 

8 back. I t ' s 30 or 60 HDPE. 

9 COMMISSIONER BLOOM: Do you know i f other 

10 s t a t e s t h a t are using m u l t i - w e l l p i t s , what t h e i r 

11 l i n e r s are? 

12 THE WITNESS: I honestly have not looked 

13 at t h e i r l i n e r designs. I t h i n k i t ' s comparable t o 

14 what we are using c e r t a i n l y , but I don't know t h a t . 

15 I have not looked a t the s p e c i f i c l i n e r design. 

16 COMMISSIONER BLOOM: Madam Chair, can I 

17 reference an a r t i c l e from May 6th out of a Midland 

18 newspaper? I t t a l k s a l i t t l e b i t about large f r a c 

19 p i t s . I would l i k e t o read a l i t t l e b i t of the 

20 a r t i c l e . 

21 "West Texas i s known f o r i t s wide open 

22 spaces and Permian Basin o i l f i e l d s are becoming 

23 home t o wide open f r a c p i t s . At 400 f e e t wide and 

24 800 f e e t long, these p i t s are more ak i n t o small 

25 lakes but Nick Tomlin, v i c e president f o r Big D 
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Companies, s t i l l p r e f e r s the term f r a c p i t s . 

2 Midland-based Big D b u i l d s the p i t s and then l i n e s 

3 them w i t h 3 0-mil HDPE and two separate l a y e r s of 

4 eight-ounce g e o t e x t i l e , equipping the p i t s w i t h leak 

5 d e t e c t i o n systems and covering them t o both prevent 

6 evaporation and t o p r o t e c t w i l d l i f e , e s p e c i a l l y 

7 migratory b i r d s , a t t r a c t e d t o the larg e body of 

8 water. 

9 . "Tomlin s a i d the l i n i n g s i l l u s t r a t e how 

10 technology has changed i n the o i l f i e l d . 'We're 

11 going t o heavier l i n e r s , 1 he sai d . 'We used t o use 

12 6 or 8-mil, now we're using 30, 40 or even 60-mil 

13 l i n e r s . ' " 

14 I t goes on t o say the u l t i m a t e goal of the 

15 p i t s i s t o allow f o r more e f f i c i e n t use of water i n 

16 f r a c jobs. 

17 Twelve m i l l i o n g a l l o n s of water 

18 corresponds roughly t o about a 4 0 acre f o o t p i t at 

19 325,000 ga l l o n s per acre f o o t , r i g h t ? 

20 THE WITNESS: (Witness nods). 

21 COMMISSIONER BLOOM: So from t h a t we can 

22 see t h a t at l e a s t i n Texas some f o l k s are using a 

23 more robust l i n e r ? 

24 THE WITNESS: I f one i s t o believe t h a t 

25 a r t i c l e , yes. 
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COMMISSIONER BLOOM: I w i l l make t h a t 

2 a v a i l a b l e t o anybody t h a t would l i k e i t . Does r i s k 

3 increase when volume increases? 

4 THE WITNESS: I be l i e v e one of the other 

5 experts w i l l deal w i t h r i s k . 

6 COMMISSIONER BLOOM: I s there more -- can 

7 you say i f there's more forces bearing on a -- I 

8 w i l l leave t h a t question f o r a subsequent witness. 

9 F i n a l l y , I would l i k e t o t a l k about impact. I t h i n k 

10 t h i s i s an i n t e r e s t i n g p o i n t about the m u l t i - w e l l 

11 p i t . The surface disturbance you showed us here i s 

12 about a couple acres, E x h i b i t 7-1. The lake i s a 

13 couple acres? 

14 THE WITNESS: Yeah. That p i t there i s , i f 

15 I r e c a l l , approximately two acres i n surface 

16 disturbance. 

17 COMMISSIONER BLOOM: And then 7-3, t h a t 

18 was 4.5 t o f i v e acres? 

19 THE WITNESS: That's f i v e acres. I t ' s i n 

20 t h a t b a l l p a r k , yes. 

21 COMMISSIONER BLOOM: So i n t h a t size pad 

22 you could have fo u r or f i v e w e l l s on as you showed 

23 i n 7-2? 

24 THE WITNESS: A c t u a l l y , c u r r e n t l y we are 

25 p e r m i t t e d t o have as many as ten w e l l s on a 
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two-and-a-half acre pad i f we don't have t o 

2 accommodate a l l of the s t i m u l a t i o n equipment and 

3 tankage. 

4 COMMISSIONER BLOOM: I s there a l i m i t t o 

5 the number of pads t h a t one of these m u l t i - w e l l p i t s 

6 can have associated w i t h i t ? 

7 THE WITNESS: No. We have not placed a 

8 l i m i t on i t . 

9 COMMISSIONER BLOOM: I s there anything i n 

10 c u r r e n t r e g u l a t i o n you see t h a t would l i m i t the 

11 number of pads? 

12 THE WITNESS: Yeah. How many w e l l s you 

13 are going t o u l t i m a t e l y develop i n the play. 

14 COMMISSIONER BLOOM: The u n i t or 

15 something? 

16 THE WITNESS: The u n i t or whatever, yeah. 

17 COMMISSIONER BLOOM: Could a m u l t i - w e l l 

18 p i t s e r vice m u l t i p l e u n i t s ? 

19 THE WITNESS: P o t e n t i a l l y , i f they are 

20 under common ownership or common -- under a common 

21 operator i s what I'm t r y i n g t o say. 

22 COMMISSIONER BLOOM: I s there any l i m i t t o 

23 distance t h a t you would have between the m u l t i - w e l l 

24 p i t and the pads? 

25 THE WITNESS: I t h i n k the l i m i t i n g 
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1 distance i s more of an engineering issue about your 

2 f r i c t i o n losses and ever y t h i n g else associated w i t h 

3 moving the f l u i d s from there t o s t i m u l a t e the w e l l s . 

4 I can't t e l l you what t h a t distance i s , because i f 

5 we wanted t o move i t over g r e a t e r distances we would 

6 have t o use l a r g e r pipes, more pumps. You know, i t 

7 becomes a balance between horsepower a v a i l a b l e or 

8 resources a v a i l a b l e . 

9 COMMISSIONER BLOOM: We t a l k e d about a 

10 couple miles between m u l t i - w e l l p i t s and the pads? 

11 THE WITNESS: I suspect the l i m i t i s going 

12 t o be somewhere -- from what I am t o l d i n the 

13 Piceance operations up i n Colorado, those distances 

14 don't get more than about two miles i n a radius, i f 

15 t h a t makes sense. 

16 COMMISSIONER BLOOM: Who i s i n charge of 

17 i n s p e c t i n g or making sure t h a t the pipes are i n 

18 o p e r a t i n g c o n d i t i o n and ope r a t i n g s a f e l y i n New 

19 Mexico. 

2 0 THE WITNESS: Well, i t would be the 

21 operations f o l k s , but I don't t h i n k -- the 

22 i n s p e c t i o n t h a t ' s s p e c i f i e d here i s r e l a t e d t o p i t s . 

23 I t has nothing t o do w i t h the i n f r a s t r u c t u r e 

24 associated w i t h the p r o j e c t . 

25 COMMISSIONER BLOOM: So I t h i n k we would 
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1 replace then m u l t i p l e acres of water tanks w i t h t h i s 

2 one m u l t i - w e l l f a c i l i t y as we saw i n 7-1, r i g h t ? 

3 THE WITNESS: That's the i n t e n t , yeah. 

4 COMMISSIONER BLOOM: I t h i n k t h i s i s my 

5 l a s t question. I f we can go t o 7-2, please. You 

6 have t r u c k s t h e r e . Would t r u c k s and/or pipes be 

7 t a k i n g water i n and out of the m u l t i - w e l l p i t and t o 

8 the wells? 

9 THE WITNESS: Could be e i t h e r . Something 

10 t o keep i n mind, what's shown up there i n t h a t plan 

11 of development i s a schematic. I'm not aware of a 

12 m u l t i - w e l l f l u i d management p i t e x i s t i n g i n New 

13 Mexico at t h i s time. We c e r t a i n l y , from WPX, we 

14 have a p r o j e c t t h a t we are seeking p e r m i t t i n g on but 

15 we haven't even been able t o get t o t h a t p o i n t . So 

16 t h i s i s a l l conceptual a t t h i s p o i n t . We are t r y i n g 

17 t o provide t h a t mechanism out there. 

18 COMMISSIONER BLOOM: Could the m u l t i - w e l l 

19 f l u i d management p i t , could t h a t be f i l l e d v i a 

20 p i p e l i n e from a nearby well? 

21 THE WITNESS: Could be, yes. 

22 COMMISSIONER BLOOM: You could have pipes 

23 going out t o the w e l l pads and the r e t u r n flow would 

24 be pipes. 

25 THE WITNESS: Yes. 
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1 COMMISSIONER BLOOM: So you could 

2 p o t e n t i a l l y e l i m i n a t e t r u c k i n g i n and out? 

3 THE WITNESS: That's the i n t e n t . That 

4 would be the most e f f i c i e n t way. Not only would we 

5 be e l i m i n a t i n g t r u c k i n g f o r h a u l i n g water but we're 

6 also e l i m i n a t i n g a l l of t h a t mobe/demobe associated 

7 w i t h those temporary tanks. 

9 you have any i n f o r m a t i o n or can you speak t o the 

10 impact on the environment between having t r u c k s 

11 going i n and out and having pipe instead? I s t h a t 

12 q u a n t i f i a b l e ? I t ' s probably q u a n t i f i a b l e but do you 

13 have t h a t data? 

14 THE WITNESS: I have not q u a n t i f i e d i t , 

15 no. 

16 COMMISSIONER BLOOM: You can see gains f o r 

17 the environment through such a system? 

18 THE WITNESS: Yes, I see gains both from 

19 an a i r q u a l i t y p erspective, from a red u c t i o n -- i f 

20 the scenario i s e l e c t e d t o use pipes instead of 

21 t r u c k s and Williams has b u i l t a -- or WPX has b u i l t 

22 a gathering system f o r produced water up on another 

23 p a r t of our p r o j e c t where we have a u n i t , we have 

24 reduced the t r a f f i c which has impacts t o w i l d l i f e , 

25 you know. A l l of those a c t i v i t i e s . So there's 

8 COMMISSIONER BLOOM: I s there any --do 
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1 m u l t i p l e gains. 

2 COMMISSIONER BLOOM: I have one l a s t 

3 question. This i s my s i n g l e question. Do you t h i n k 

4 i t makes sense t o s i t e a 12, 13 m i l l i o n g a l l o n 

5 m u l t i - w e l l p i t 100 f e e t from a sinkhole? 

6 THE WITNESS: I c e r t a i n l y wouldn't. But 

7 then i t depends on what's the cause of the sinkhole. 

8 CHAIRWOMAN BAILEY: Commissioner Balch? 

9 COMMISSIONER BALCH: Good morning. That 

10 was a thorough cross-examination so I only have a 

11 couple p o i n t s t o address. The f i r s t i s more of 

12 c u r i o s i t y . I understand i t may not be i n your 

13 realm. For the San Juan Basin and f o r your 

14 p r o j e c t s , what i s the primary source of water f o r 

15 d r i l l i n g and completions? 

16 THE WITNESS: We have used a combination 

17 of freshwater where we have gotten water or 

18 purchased the r i g h t t o use water from someone t h a t 

19 has water r i g h t s , and then also we use our produced 

20 water where p o s s i b l e . 

21 COMMISSIONER BALCH: What's the u l t i m a t e 

22 f a t e of water when you are done w i t h i t ? 

23 THE WITNESS: I t ' s i n j e c t e d f o r dispo s a l . 

24 At l e a s t i n our operations i t ' s i n j e c t e d f o r 

25 d i s p o s a l . 
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1 COMMISSIONER BALCH: Water i n New Mexico, 

2 of course, i s a very important issue and there's a 

3 la r g e cost associated w i t h both a c q u i r i n g i t and 

4 disposing of i t . So besides the economic b e n e f i t , 

5 being able t o reuse the water, could you put some 

6 s o r t of a number on the a b i l i t y t o recycle i n a very 

7 l a r g e m u l t i - y e a r , multi-pad, maybe 40 sets of 

8 completions. 

9 THE WITNESS: You know, I haven't looked 

10 at the economics or been a p a r t of t h a t . I don't 

11 t h i n k we have even looked at those economics. 

12 COMMISSIONER BALCH: Do you t h i n k i t would 

13 be s u b s t a n t i a l ? 

14 THE WITNESS: I t would be very 

15 s i g n i f i c a n t . Freshwater alone, j u s t the purchase of 

16 freshwater i s a cost t h a t we would not n e c e s s a r i l y 

17 need t o bear. 

18 COMMISSIONER BALCH: And the d i s p o s a l , of 

19 course, very expensive? 

2 0 THE WITNESS: Right. 

21 COMMISSIONER BALCH: I n the cur r e n t r u l e 

22 and i n the proposed m o d i f i c a t i o n s , there are two 

23 types of p i t s , temporary and permanent. I t h i n k 

24 t h a t w i t h m u l t i - w e l l and the number of questions 

25 t h a t have a r i s e n f o r s i t i n g s i z e and the p r o t e c t i o n s 
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1 a f f o r d e d by them and the environment, do you t h i n k 

2 i t might be appropriate t o add a t h i r d category t h a t 

3 had i t s own separate c r i t e r i a from temporary and 

4 permanent p i t s ? 

5 THE WITNESS: We attempted t o do t h a t w i t h 

6 the m u l t i - w e l l but t r y i n g t o -- again, i n my 

7 t h i n k i n g i t ' s a temporary p i t t h a t has extended l i f e 

8 t o i t , both i n size and i n l i f e . But the i n t e n t i s 

9 t h a t the p i t i s not designed f o r waste disposal as 

10 f a r as permanent disposal of waste. 

11 COMMISSIONER BALCH: To me i t seems i t ' s 

12 not e x a c t l y temporary but not permanent. I t has a 

13 d i f f e r e n t set of uses than many temporary p i t s . You 

14 are going t o have some f i l t e r i n g , maybe s a l i n a t i o n , 

15 maybe chemical a d d i t i v e s going i n t o the flow pipes. 

16 You have d i f f e r e n t operations going on there than 

17 you would at the temporary p i t , yet i t ' s not a 

18 permanent p i t . So perhaps another set of c r i t e r i a 

19 might make the issue a l i t t l e e asier t o resolve. 

20 THE WITNESS: We attempted t o do t h a t w i t h 

21 the way we wrote the r u l e . I t may not have got 

22 there, but t h a t ' s what our i n t e n t was. 

23 COMMISSIONER BALCH: No f u r t h e r questions. 

24 Thank you. 

25 CHAIRWOMAN BAILEY: I would l i k e t o 
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1 explore a gray area. I f we could a l l go t o Page 38. 

2 THE WITNESS: Of the rule? 

3 CHAIRWOMAN BAILEY: Yes. No. 8 deali n g 

4 w i t h the closure of the p i t . Are you there? 

5 THE WITNESS: Yes, ma'am, I am. 

6 CHAIRWOMAN BAILEY: This t a l k s about an 

7 operator c l o s i n g the p i t w i t h i n s i x months from the 

8 date t h a t the operator ceases d r i l l i n g and 

9 s t i m u l a t i o n operations on a l l w e l l s i d e n t i f i e d i n 

10 the permit. Could you elaborate on what you mean by 

11 the permit? 

12 THE WITNESS: The permit f o r the 

13 m u l t i - w e l l f l u i d management p i t , i n the a p p l i c a t i o n 

14 and u l t i m a t e l y i n the permit. So i f we permit --

15 w e l l , not i f . What's proposed i n the r u l e i s t h a t 

16 t h i s p i t would be pe r m i t t e d using a C 144 and t h a t 

17 t h a t i s an a p p l i c a t i o n and u l t i m a t e l y a permit. I n 

18 there, we would i d e n t i f y those w e l l s or those w e l l s 

19 w i t h i n the plan of development t h a t t h i s p a r t i c u l a r 

2 0 p i t would s e r v i c e . So the permit we are re f e r e n c i n g 

21 i s the p i t permit. 

22 CHAIRWOMAN BAILEY: Now, the w e l l s on t h a t 

23 permit, would they have approved APDs? 

24 THE WITNESS: Not nec e s s a r i l y . They 

25 wouldn't have a l l of them. 
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1 CHAIRWOMAN BAILEY: So they are j u s t 

2 f u t u r e planning r e f l e c t i o n s of the company's 

3 d i r e c t i o n ? 

4 THE WITNESS: We haven't done one of these 

5 yet but the i n t e n t would be t h a t we would 

6 i d e n t i f y -- t o design the whole plan of development 

7 we would i d e n t i f y the w e l l s t h a t we in t e n d t o 

8 u t i l i z e t h i s p i t f o r . 

9 CHAIRWOMAN BAILEY: Okay. Now, you are 

10 t a l k i n g p lan of development, which i s a term used i n 

11 u n i t i z a t i o n s . 

12 THE WITNESS: Okay. 

13 CHAIRWOMAN BAILEY: I s t h a t the context 

14 f o r your use of the term plan of development? 

15 THE WITNESS: I be l i e v e i t ' s c o n s i s t e n t 

16 w i t h -- e s s e n t i a l l y we have i d e n t i f i e d a l l of -- we 

17 have i d e n t i f i e d how we would develop t h a t resource 

18 w i t h i n t h a t p lan of development. We have i d e n t i f i e d 

19 a number of w e l l s t h a t we a n t i c i p a t e being r e q u i r e d 

20 t o develop t h a t resource and t h i s would be a 

21 component of t h a t e n t i r e development. 

22 CHAIRWOMAN BAILEY: And we are not t a l k i n g 

23 lease spaces, we are t a l k i n g u n i t i z a t i o n i s what I'm 

24 understanding from you. 

25 THE WITNESS: I n our scenario i t ' s 
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1 u n i t i z e d . Like I said, we haven't done one of these 

2 so I'm not sure whether there are other scenarios 

3 outside of what Williams and WPX plans t h a t might 

4 conceivably be associated w i t h t h i s as w e l l . 

5 CHAIRWOMAN BAILEY: And because i t i s a 

6 gray area we need t o explore p r e c i s i o n i n our terms 

7 here so t h a t we w i l l a l l be on the same page several 

8 years down the road. 

9 THE WITNESS: Yeah. 

10 CHAIRWOMAN BAILEY: Plans of development 

11 f o r u n i t i z a t i o n s can o f t e n cover one formation, one 

12 development of -- l e t ' s j u s t take, f o r example, 

13 shale up i n the northwest. And because shale has 

14 not been developed on a r e a l common basis up there, 

15 u n i t s t h a t may encompass those formations f o r plans 

16 of development could l a s t f o r years and years and 

17 years f o r f u l l development of the u n i t w i t h plans of 

18 development. Hasn't t h a t been your experience? 

19 THE WITNESS: I t has. I use the term plan 

2 0 of development, but w i t h i n a pl a n of development you 

21 may i d e n t i f i e d t h a t w i t h i n i t you're going t o need 

22 -- l e t ' s take the scenario I had up there t h a t you 

23 w i l l have 4 0 w e l l s developed over a p a r t i c u l a r 

24 p e r i o d of time. This p i t may only service a 

25 component of t h a t p lan of development. Say i n the 
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1 scenario I threw up t h a t a c t u a l l y there's 80 we l l s j 

2 and there's a c t u a l l y e i g h t w e l l pads. That 

3 m u l t i - w e l l f l u i d management p i t i n t h a t scenario i s 

4 only s e r v i c i n g f o u r of those e i g h t pads, m u l t i - w e l l 

5 pads, and only those w e l l s associated w i t h those 

6 pads would have been p e r m i t t e d -- conceptually I 

7 here -- would have been p e r m i t t e d f o r t h i s p i t . So | 

8 when t h a t p a r t of t h a t plan of development i s j 

9 completed t h a t t h i s p i t i s i d e n t i f i e d t o service, j 

10 then the p i t would be expected t o be closed. So the 

11 plan of development may not have been completed. j 

12 There may be other scenarios where you 

13 don't n e c e s s a r i l y have a u n i t but t h a t an operator, 

14 instead of having t o do the scenario of moving tanks j 

15 t o d i f f e r e n t areas may want t o be able t o use t h i s j 

16 p i t conceivably t o service a d i f f e r e n t development 

17 where you might have shale development, conventional 

18 gas development, even coal development a l l serviced 

19 from t h i s p i t . As long as they are i d e n t i f i e d i n 

2 0 the p i t permit as those w e l l s t o be -- then you 

21 e s t a b l i s h also -- I t h i n k the question i s when are f 

22 we going t o close the p i t . You can look at t h a t as 

23 w e l l . | 

24 You may not have a l l the APDs secured at 

25 the t ime , and i f we d o n ' t secure the APDs, t h a t 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1d4c305f-cb2e-42d6-a2f5-d63215f47041 



Page 325 

1 shortens the l i f e of t h i s p a r t i c u l a r p i t 

2 conceivably. 

3 CHAIRWOMAN BAILEY: But i f the company 

4 decides not t o d r i l l a l l w e l l s t h a t are on t h a t 

5 permit, a t what p o i n t does the r e g u l a t o r step i n and 

6 say, " I t ' s been more than s i x months since you were 

7 d r i l l i n g the w e l l t h a t used t h i s p i t " ? 

8 THE WITNESS: We d i d not put i n here a 

9 t e m p o r a r i l y abandoned component or an out of service 

10 component time-wise i n here. I n other words, what 

11 you are -- i f I understand the question, you are 

12 saying should the r e g u l a t o r s have the a b i l i t y t o say 

13 w e l l , you have s t a l l e d your plan of development or 

14 at l e a s t f o r the foreseeable f u t u r e you don't have a 

15 need f o r t h i s p i t ; t h e r e f o r e , you need t o close i t . 

16 We have not put t h a t component i n . 

17 CHAIRWOMAN BAILEY: And t h a t ' s the dilemma 

18 of the r e g u l a t o r i s when t o step i n and say t h i s i s 

19 no longer a m u l t i - w e l l p i t , t h i s i s a permanent p i t ? 

20 THE WITNESS: Or i t ' s not an a c t i v e p i t , 

21 and at t h a t p o i n t we are expected t o close i t . So 

22 there may be an i n a c t i v a t i o n component t h a t needs t o 

23 be b u i l t i n t o t h i s . 

24 CHAIRWOMAN BAILEY: Those are a l l the 

25 questions I have. Do you have r e d i r e c t on the 
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questions t h a t were asked? 

2 MR. FELDEWERT: I do. 

3 REDIRECT EXAMINATION 

4 BY MR. FELDEWERT 

5 Q. Mr. Lane, going back t o the concerns 

6 r a i s e d by some of the commissioners, while there i s 

7 no size or time l i m i t i n the cu r r e n t r u l e , the 

8 m u l t i - w e l l f l u i d management p i t at the end of the 

9 day w i l l be l i n k e d t o an approved plan of 

10 development, correct? 

11 A. That's the i n t e n t . 

12 Q. So as p a r t of the p e r m i t t i n g process under 

13 the C 144 and approval of of the development plan, 

14 there's going t o be o p p o r t u n i t i e s f o r both the 

15 operator and the d i v i s i o n t o address such t h i n g s as 

16 the scope of the w e l l development plan, i n other 

17 words how b i g they are going t o allow, correct? 

18 A. Correct. 

19 Q. There's going t o be o p p o r t u n i t i e s t o 

20 address any concerns over s i t i n g ? 

21 A. Should be, yes. 

22 Q. There's going t o be an o p p o r t u n i t y t o 

23 address any concerns over the time p e r i o d f o r t h i s 

24 p i t and the size of the p i t , correct? 

25 A. Correct. 
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1 Q. And i n t h a t circumstance, the way i t ' s 

2 s t r u c t u r e d , those concerns could be addressed on a 

3 p a r t i c u l a r f a c t u a l scenario t h a t i s presented by the 

4 operator i n the permit? 

5 A. Correct. 

6 Q. Rather than conceptually? 

7 A. At t h i s p o i n t i t ' s conceptual. 

8 Q. Okay. There was concerns about -- i f I 

9 look a t Page 19 of Attachment A, there was concerns 

10 about the reference or having s p e c i f i c words i n 

11 there s t a t i n g a double l i n e r . Do you r e c a l l that? 

12 A. I do. 

13 Q. I f I look at J-3, and i n p a r t i c u l a r J-9, 

14 i f an operator i s going t o design a leak d e t e c t i o n 

15 system adequate t o detect any leak from the primary 

16 l i n e r , are you not going t o have t o have a secondary 

17 l i n e r ? 

18 A. Some type of secondary l i n e r system has t o 

19 be i n place, yes. 

20 Q. So whi l e i t ' s not expressed i n here, 

21 c e r t a i n l y you are going t o design one. You are 

22 going t o have t o have an a b i l i t y t o detect any 

23 leak --

24 A. That was the i n t e n t , yes. 

25 Q. Okay. And again , r e f e r e n c i n g Mr. Neeper's 
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concerns about n e t t i n g , once you present your C 144 

2 here, your proposed permit --

3 A. Our a p p l i c a t i o n . 

4 Q. That's another issue t h a t can be addressed 

5 as p a r t of the p e r m i t t i n g process, correct? 

6 A. I t has t o be addressed. We have t o make a 

7 demonstration t h a t we are p r o t e c t i n g p u b l i c h e a l t h 

8 and the environment. 

9 Q. And the same t h i n g -- Commissioner Bloom 

10 r a i s e d a good question about slope. That's an issue 

11 where we have a c e r t a i n f a c t u a l scenario, a c e r t a i n 

12 size proposed, a c e r t a i n depth i n which the slope 

13 can be addressed as p a r t of the permit process, 

14 correct? 

15 A. We have t o demonstrate t h a t we are meeting 

16 the requirement here i n J-2. 

17 Q. And again, any concerns over the l i n e r , i f 

18 needed, could be addressed as p a r t of the permit 

19 process? 

20 A. I n the a p p l i c a t i o n , yes. 

21 Q. Now, there was questions about whether you 

22 can -- t h i s i s an i n between, r i g h t ? I t ' s i n 

23 between the temporary p i t and the permanent p i t ? 

24 A. I t i s , yes. 

25 Q. I n some sense. I s i t l i k e a permanent 
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p i t , Mr. Lane? I mean, does i t serve the same 

2 purpose as a permanent p i t ? What are the 

3 d i f f e r e n c e s ? 

4 A. Probably the biggest fundamental 

5 d i f f e r e n c e between the two i s t h a t the m u l t i - w e l l 

6 f l u i d management p i t i s intended simply t o be a 

7 storage -- i s t o provide storage f o r reuse of 

8 s t i m u l a t i o n f l u i d s . Permanent p i t s have a wide 

9 range of uses but predominantly they are f o r the 

10 d i s p o s a l of f l u i d by evaporation or s i m i l a r means. 

11 Q. And the permanent, i t i s designed f o r 

12 long-term i n d e f i n i t e storage, correct? 

13 A. I n d e f i n i t e . 

14 Q. And i t ' s designed f o r handling various 

15 types of waste, correct? 

16 A. There's -- from what I read here, i t can 

17 handle any type of waste t h a t i t ' s p ermitted t o 

18 handle. 

19 Q. Okay. So i n your o p i n i o n , i f we are 

20 l o o k i n g at the in-betweeners, i s i t more akin t o a 

21 temporary p i t or permanent p i t , a m u l t i - w e l l f l u i d 

22 management p i t ? 

23 A. As we t r i e d t o propose i t i n the r u l e , 

24 i t ' s more a k i n t o a temporary p i t . There again, one 

25 of the b i g fundamental d i f f e r e n c e s i s t h a t at the 
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end of i t s l i f e e s s e n t i a l l y nothing i s t o be l e f t 

2 behind. We t r y t o minimize i t s f o o t p r i n t and no 

3 waste i s t o be l e f t i n place. 

4 Q. And the b e n e f i t s we get from the 

5 m u l t i - w e l l f l u i d management p i t i s the reduced t r u c k 

6 t r a f f i c and the m o b i l i z a t i o n of equipment, correct? 

7 A. Among other t h i n g s , yes. 

8 Q. You have a r e d u c t i o n i n the use of water 

9 because you are able t o recycle water? 

10 A. Yes. 

11 Q. You have the a b i l i t y t o reduce the t o t a l 

12 surface f o o t p r i n t ? 

13 A. Yes. 

14 Q. And as you pointed out, at the end of the 

15 day nothing i s l e f t behind because these are not 

16 disposal p i t s . 

17 A. They are not intended t o handle any waste 

18 d i s p o s a l , u l t i m a t e disposal of waste. 

19 Q. Now, you mentioned your problem w i t h 

20 the -- or your concerns t h a t you had w i t h the 

21 exception process. I j u s t want t o c l a r i f y a couple 

22 t h i n g s . Number one, t h a t was an e f f o r t t o get an 

23 exception i n the way t h a t -- under the terms of the 

24 c u r r e n t r u l e , correct? 

25 A. I t was under the cu r r e n t r u l e and I s t i l l 
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don't t h i n k we needed t o go t o exception. 

2 Q. Okay. But p a r t of the d i f f i c u l t y , i f I 

3 understand i t , Mr. Lane, was t h a t under the current 

4 r u l e the process, and even the a b i l i t y t o o b t a i n an 

5 exception or a variance, i s r e a l l y not set f o r t h i n 

6 any c l e a r fashion. 

7 A. I t d i d n ' t appear c l e a r t o me as we went 

8 through the process. 

9 Q. And the i n t e n t of NMOGA's proposed 

10 m o d i f i c a t i o n s i s t o c l a r i f y the process and c l a r i f y 

11 e s s e n t i a l l y the procedures. 

12 A. That's what we have intended by the 

13 changes i n the r u l e or the proposed changes i n the 

14 r u l e . 

15 MR. FELDEWERT: That's a l l the questions I 

16 have. 

17 CHAIRWOMAN BAILEY: Why don't we take a 

18 ten-minute break? 

19 (Note: The hearing stood i n recess at 

20 10:34 t o 10:35.) 

21 CHAIRWOMAN BAILEY: Mr. Feldewert? You 

22 are through w i t h your witness, Mr. Lane? 

23 MR. FELDEWERT: I am. 

24 CHAIRWOMAN BAILEY: He may be excused. 

25 Would you l i k e t o c a l l your next witness. 
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1 MR. CARR: May i t please the Commission, 

2 I'm going t o present our next witness. Yesterday at 

3 the beginning of the case I f a i l e d t o do something 

4 t h a t I intended t o do. I want t o introduce our 

5 p a r a l e g a l , Deb Tupler, who i s h e l p i n g us present the 

6 case. Deb i s t o us l i k e Florene i s t o you. We've 

7 learned i f we do what they t e l l us t o do, we get 

8 along j u s t f i n e . 

9 We're going t o c a l l our l a s t witness --

10 our l a s t witness of the fou r t h a t i s going t o 

11 e x p l a i n the t e x t of the r u l e . We are going t o c a l l 

12 J e r r y Fanning. J e r r y , as you w i l l f i n d out, i s the 

13 c h a i r of the NMOGA committee t h a t developed these 

14 changes. He i s going t o b a s i c a l l y i d e n t i f y those 

15 matters t h a t have not been addressed by any of our 

16 p r i o r witnesses so we w i l l e x p l a i n a l l of the 

17 proposed changes t o the r u l e . I'm going t o be 

18 working from some s l i d e s and also from Attachment A 

19 t o our e x h i b i t book which i s the r e d - l i n e copy of 

20 the r u l e s so you might want t o have t h a t i n f r o n t of 

21 you as w e l l . 

22 JERRY D. FANNING, JR. 

23 a f t e r having been f i r s t duly sworn under oath, 

24 was questioned and t e s t i f i e d as f o l l o w s : 

25 DIRECT EXAMINATION 
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1 BY MR. CARR 

2 Q. Would you s t a t e your name f o r the record, 

3 please. 

4 A. J e r r y D. Fanning, J r . 

5 Q. Mr. Fanning, where do you reside? 

6 A. A r t e s i a , New Mexico. 

7 Q. By whom are you employed? 

8 A. Yates Petroleum Corporation. 

9 Q. What i s your p o s i t i o n w i t h Yates Petroleum 

10 Corporation? 

11 A. I am the environmental c o o r d i n a t o r i n 

12 charge of environmental issues i n Texas and New 

13 Mexico. 

14 Q. As an environmental coordinator, what are 

15 your duties? 

16 A. I'm t o make sure t h a t Yates complies w i t h 

17 a l l s t a t e and f e d e r a l and environmental r e g u l a t i o n s . 

18 I supervise f o u r environmental t e c h n i c i a n s , f i e l d 

19 t e c h n i c i a n s who are b a s i c a l l y responsible f o r t h e i r 

20 mediation, reclamation of hydrocarbons, c h l o r i d e s 

21 and n a t u r a l releases. 

22 Q. Mr. Fanning, have you p r e v i o u s l y t e s t i f i e d 

23 before the New Mexico O i l Conservation D i v i s i o n ? 

24 A. No, I have not. 

25 Q. Could you review your work experience f o r 
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1 the Commission? 

2 A. From 2001 t o the present I worked f o r 

3 Yates Petroleum as environmental coordinator. P r i o r 

4 t o t h a t from 1990 t o 2001 I worked f o r the New 

5 Mexico Department of Game and Fish as the Pecos 

6 V a l l e y W i l d l i f e Area supervisor. 

7 Q. Have you received any awards f o r your 

8 environmental work? 

9 A. Yes, i n 2002 I was awarded the 

10 Environmental M e r i t Award by the New Mexico 

11 Department of Energy, Minerals and Natural 

12 Resources. 

13 Q. I s a copy of your resume included attached 

14 behind Tab 8? 

15 A. Yes. 

16 Q. Are you a member of the i n d u s t r y committee 

17 t h a t developed the proposed amendments t o the P i t 

18 Rule? 

19 A. Yes, I was. I served as c h a i r of the 

20 NMOGA P i t Rule committee. 

21 Q. When was the committee formed? 

22 A. We s t a r t e d i n 2010 reviewing the 

23 recommended m o d i f i c a t i o n s t o the P i t Rule. 

24 Q. Were you also a member of the second 

25 committee, the J o i n t Committee between NMOGA and IPA 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1 d4c305f-cb2e-42d6-a2f5-d63215f47041 



1 
Page 335 

New Mexico t h a t f u r t h e r proposed r e v i s i o n s t o the 

2 rule? 

3 A. Yes. I n 2011 we made a dec i s i o n t o 

4 combine some of our forces together w i t h IPANM t o 

5 look at f u r t h e r concerns t h a t were outside of the 

6 NMOGA membership w i t h the IPANM membership and 

7 address those also i n the r u l e . 

8 Q. Since t h a t time have you been f u r t h e r 

9 i n v o l v e d w i t h the development of t h i s proposal? 

10 A. Yes, I have. 

11 Q. How were you involved? 

12 A. We worked on f u r t h e r m o d i f i c a t i o n s . We 

13 based our comments and recommendations on the 

14 various operators and proposed t h a t t o OCD i n 

15 January. 

16 Q. As chairman of t h a t committee, are you 

17 here t o i d e n t i f y and review the remaining r e v i s i o n s 

18 t h a t are being proposed t o the P i t Rule? 

19 A. Yes, I would l i k e t o t r y t o do t h a t . 

20 Q. Have you prepared e x h i b i t s f o r prepare 

21 takings i n t h i s hearing? 

22 A. Yes. 

23 Q. Are they contained i n PowerPoint slides? 

24 A. Yes, they are. 

25 Q. 
i 

Are hard copies of the e x h i b i t s contained 
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1 i n NMOGA's e x h i b i t book? 

2 A. Yes, they are. 

3 Q. Before we get i n t o the s l i d e s , were you 

4 present at yesterday's hearing? 

5 A. Yes, I was. 

6 Q. And were you hearing when i t was 

7 discovered t h a t there i s a discrepancy or a hole i n 

8 the proposal when we are t a l k i n g about r e g u l a t i n g 

9 below-grade tanks and sumps? 

10 A. Yes, I was. 

11 Q. Could you r e f e r t o Page 1 of E x h i b i t A? 

12 Would you review f o r us -- go t o the d e f i n i t i o n of 

13 the below-grade tank and e x p l a i n how t h a t term i s 

14 defined? 

15 A. R e f e r r i n g t o Page 1 under D e f i n i t i o n B, 

16 "Below-grade tank means a vessel w i t h g reater than 

17 500 g a l l o n capacity excluding sumps and pressurized 

18 p i p e l i n e d r i p t r a p s , i n s t a l l e d w i t h i n an excavation 

19 or b u r i e d below the surrounding ground surface's 

2 0 e l e v a t i o n . Below-grade tank does not include an 

21 above-ground storage tank t h a t i s located above or 

22 at the surrounding ground surface's e l e v a t i o n as 

23 surrounded by berms." 

24 Q. This provides the d e f i n i t i o n of the 

25 below-grade tank contains more than 500 g a l l o n s ; i s 
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1 t h a t r i g h t ? 

2 A. That i s c o r r e c t . 

3 Q. What does the d e f i n i t i o n of sump provide 

4 i n terms of the capacity? And the d e f i n i t i o n of 

5 sumps i s on Page 3. 

6 A. I f I can I w i l l read the d e f i n i t i o n . I t 

7 says, "Sump means a subgrade impermeable vessel t h a t 

8 i s p a r t i a l l y burden i n the ground, i s i n contact 

9 w i t h the ground surface or i s a c o l l e c t i o n device 

10 i n c o r p o r a t e d w i t h i n a secondary containment system 

11 w i t h a cap a c i t y less than or equal t o 500 gall o n s 

12 which remains predominantly empty, serves as a d r a i n 

13 or receptacle f o r de minimis releases on an 

14 i n t e r m i t t e n t basis and i s not used t o st o r e , t r e a t , 

15 dispose of or evaporate products or wastes. 

16 Buckets, p a i l s , d r i p pans or s i m i l a r vessels t h a t 

17 are not i n contact w i t h the ground surface are not 

18 sumps." 

19 Q. When you compare these r e g u l a t i o n s , i s 

20 there any r e g u l a t i o n under t h i s r u l e t h a t would be 

21 a p p l i c a b l e t o a below-grade tank t h a t contains less 

22 than 500 gallons? 

23 A. No, there's not. 

24 Q. Have you reviewed the problem w i t h NMOGA? 

25 A. Yes, I have. 
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1 Q. Does NMOGA have a recommended m o d i f i c a t i o n 

2 t o address the problem? 

3 A. We be l i e v e so. We would l i k e t o recommend 

4 t h a t the d e f i n i t i o n of below-grade tank i s changed 

5 t o release the cap a c i t y t o f i v e b a r r e l s . 

6 Q. Why d i d you s e l e c t f i v e b a r r e l s ? 

7 A. We be l i e v e f i v e b a r r e l s i s addressed under 

8 the present NMOGA g u i d e l i n e s f o r s p i l l s and 

9 remediation, and f i v e b a r r e l s i s a minor release 

10 under those g u i d e l i n e s . 

11 Q. And i f you have a s p i l l of less than f i v e 

12 b a r r e l s , are you r e q u i r e d t o r e p o r t that? 

13 A. No, you are not. 

14 Q. So by changing t h i s d e f i n i t i o n , would a l l 

15 below-grade tanks be subject t o r e g u l a t i o n and 

16 d i s c l o s u r e of any release i n excess of the l i m i t s 

17 contained i n the r u l e s of the O i l Conservation 

18 D i v i s i o n ? 

19 A. We be l i e v e t h a t any release above f i v e 

2 0 b a r r e l s i s a r e p o r t a b l e release and we bel i e v e t h i s 

21 language would solve the issue of not having those 

22 r e g u l a t e d vessels w i t h ̂ q u a n t i t i e s less than t h a t . 

23 Q. Would the change you are recommending i n 

24 the d e f i n i t i o n r e s u l t i n an overlap or inconsistency 

25 w i t h the d e f i n i t i o n of sump? 
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A. Repeat the question. 

2 Q. Does t h i s d e f i n i t i o n create an overlap or 

3 inconsistency w i t h the d e f i n i t i o n of sump? 

4 A. I t does, but i t d i f f e r s i n the f u n c t i o n of 

5 a sump. 

6 Q. What i s the f u n c t i o n of the sump? 

7 A. I t ' s not intended f o r permanent storage. 

8 Q. Below-grade tank --

9 A. I t predominantly stays empty. 

10 Q. Could a below-grade tank be used as a 

11 sump? 

12 A. Yes, i t could. 

13 Q. Let's go t o r e s t of your testimony. 

14 Previous witnesses have discussed p e r m i t t i n g , 

15 s i t i n g , c losure, below-grade tanks and m u l t i - w e l l 

16 f l u i d management. What are the t o p i c s you plan t o 

17 discuss today? 

18 A. Under which question? I'm sorry? 

19 Q. I asked you i f you could i d e n t i f y f o r the 

20 Commission the m o d i f i c a t i o n s t h a t you are going t o 

21 cover today. 

22 A. I'm sor r y , yes. We are going t o t a l k 

23 about the p e r m i t t i n g and the r e g i s t r a t i o n . We are 

24 going t o t a l k about design c r i t e r i a and I'm also 

25 going t o t a l k a l i t t l e b i t about o p e r a t i o n a l 
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1 requirements, about exceptions and variances and 

2 permit approval. 

3 Q. Let's go t o the f i r s t s l i d e , which i s 

4 S l i d e 9-2. Could you i d e n t i f y t h i s and review i t , 

5 please? 

6 A. Yes. I t has t o deal w i t h p e r m i t t i n g and 

7 r e g i s t r a t i o n of closed-loop systems and sumps. 

8 Q. Are these p r o v i s i o n s from the proposed 

9 m o d i f i c a t i o n t o the rule? 

10 A. Yes, they are. 

11 Q. Would you go t o the f i r s t s l i d e and review 

12 t h a t f o r the commissioners. Explain what t h a t 

13 shows. 

14 A. Yes, i t shows the excluded from p e r m i t t i n g 

15 and r e g i s t r a t i o n requirements f o r closed-loop 

16 systems. I t also t a l k s about the n o t i f i c a t i o n or 

17 c o n s t r u c t i o n or use of closed-loop systems. 

18 Q. Now, excluding closed-loop systems from 

19 p e r m i t t i n g and r e g i s t r a t i o n , are we recommending 

20 t h a t the OCD not reg u l a t e these closed-loop systems? 

21 A. No, we are not. 

22 Q. What do they r e q u i r e an operator t o do i f 

23 he intends t o use a closed-loop system? 

24 A. This allows the operators t o continue t o 

25 use the closed-loop systems w i t h o u t o b t a i n i n g a 
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permit, and we f e e l l i k e t h i s verbiage also 

2 streamlines the process f o r the operators who are 

3 using the closed-loop system. And t h a t p e r m i t t i n g 

4 at times can be an unnecessary p a r t of paperwork and 

5 could also be a stop i n the system of g e t t i n g those 

6 systems up and going. 

7 Q. Before an operator i n s t a l l s a closed-loop 

8 system, are they r e q u i r e d t o n o t i f y the O i l 

9 Conservation D i v i s i o n ? 

10 A. Yes. 

11 Q. How do they do that? 

12 A. I b e l i e v e we have a next s l i d e t a l k i n g 

13 about i t . We have t o do i t on a C 101 or C 102 form 

14 from the D i v i s i o n or from the BLM. 

15 Q. That i s the p r o v i s i o n set f o r t h on the 

16 f i r s t s l i d e ? 

17 A. Yes. 

18 Q. Okay. Could you summarize the r u l e s and 

19 e x p l a i n what the r u l e s as modified would r e q u i r e an 

20 operator t o do who proposes t o use a closed-loop 

21 system? 

22 A. Of course. They have t o n o t i f y the OCD or 
j 

23 BLM. They must use appropriate engineering 

24 p r i n c i p l e s and p r a c t i c e s and f o l l o w the applicab l e 

25 manufacturer's requirements or equivalent t o t h a t . 
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1 They are not r e q u i r e d t o s t o c k p i l e t o p s o i l because 

2 no t o p s o i l i s being used i n a closed-loop system and 

3 i t ' s also not subject -- wouldn't be subject t o 

4 s i g n i n g requirements. 

5 Q. When we come t o closure and s i t e 

6 reclamation, the requirements f o r temporary p i t s , do 

7 these also apply t o d r i l l i n g pads and tanks t h a t are 

8 used w i t h the closed-loop system? 

9 A. As f a r as closure? 

10 Q. Closure and s i t e reclamation? 

11 A. S i t e reclamation? I t would not i n the 

12 case of using a closed-loop system i n i t s e l f . 

13 Q. But when we t a l k about a temporary p i t ? 

14 A. You would. 

15 Q. Do those temporary p i t s standards also 

16 apply when we are enclosing d r y i n g pads? 

17 A. They do. 

18 Q. And these have p r e v i o u s l y been reviewed by 

19 Bruce Gantner; i s t h a t correct? 

20 A. That i s c o r r e c t . 

21 Q. I would l i k e you t o go t o the d e f i n i t i o n 

22 of temporary p i t on E x h i b i t A, Page 3. Would you 

23 read the l a s t sentence f o r us, please. 

24 A. On Page 3 under Temporary P i t , i t says, 

25 "Temporary p i t s may be used f o r one or more w e l l s 
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1 and loc a t e d e i t h e r o n - s i t e or o f f - s i t e of a w e l l 

2 d r i l l i n g l o c a t i o n . Any freshwater containment 

3 s t r u c t u r e such as a pond, p i t or other impoundment 

4 i s not a temporary p i t . " 

5 Q. When we look at the l a s t sentence, there 

6 were questions concerning what a c t u a l l y would f a l l 

7 w i t h i n the purview of t h a t sentence, whether i t was 

8 t r e a t e d waters. I s NMOGA prepared t o recommend an 

9 amendment t o t h a t language t o h o p e f u l l y c l a r i f y t h a t 

10 s i t u a t i o n ? 

11 A. Yes. I t h i n k we noted yesterday t h a t 

12 Commissioner B a i l e y had concerns about what kinds of 

13 water would be going i n t o those p i t s , and we f e l t 

14 l i k e i t was p a r t of our r e s p o n s i b i l i t y t o address 

15 t h a t and so we t r i e d t o do t h a t . How we are doing 

16 t h a t i s we would l i k e t o add language r e p l a c i n g some 

17 of t h a t t h a t says so long as i t does not include 

18 produced water. 

19 Q. So at the end of the l a s t sentence you 

20 would add the words "so long as i t does not include 

21 or co n t a i n produced water"? 

22 A. That's c o r r e c t . 

23 Q. That, you be l i e v e , would c l a r i f y ? 

24 A. We b e l i e v e i t would c l a r i f y . 

25 Q. And produced water i s a defined term i n 
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1 the rules? 

2 A. I t i s . 

3 Q. Let s go now t o temporary p i t s . I would 

4 ask you t o t u r n t o S l i d e 9-3. This s l i d e addresses 

5 the determination of groundwater when s i t i n g a 

6 temporary p i t . What i s the change? 

8 instances -- i t says when f i l i n g a p p l i c a t i o n s f o r 

9 temporary p i t s we have a determination, a 

10 r e s p o n s i b i l i t y t o determine what the depth the 

11 groundwater i s based on the data t h a t ' s generated i n 

12 several d i f f e r e n t ways: Through models, cathodic 

13 w e l l l i t h o l o g y , published i n f o r m a t i o n or other t o o l s 

14 as approved by the appropriate d i v i s i o n d i s t r i c t 

15 o f f i c e . What t h i s i s doing i s we are t r y i n g t o 

16 address s i t u a t i o n s where i n f o r m a t i o n may not be 

17 a v a i l a b l e , r e a d i l y a v a i l a b l e through a l l of these 

18 other examples t h a t we f i r s t given. So t h a t ' s what 

19 we are t r y i n g t o do ther e , t o make sure t h a t we have 

2 0 done e v e r y t h i n g p o s s i b l e t o determine what t h a t 

21 depth the groundwater i s , because we r e a l i z e the 

22 importance of the s i t i n g i n r e l a t i o n s h i p t o depth of 

23 groundwater. 

24 Q. When you are t r y i n g t o determine the depth 

25 of groundwater, you may have s i t e - s p e c i f i c data; i s 

7 A . What i t does change here i s i n 
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1 t h a t c o r r e c t ? 

2 A. Yes. 

3 Q. And i f you do not, then you would be able 

4 t o use any of these other methods i f approved by the 

5 d i v i s i o n ? 

6 A. Yes. And emphasis on those -- t h a t 

7 i n f o r m a t i o n must be approved by the d i v i s i o n 

8 d i s t r i c t o f f i c e . 

9 Q. Let's go t o the next s l i d e , 9-4. What 

10 does t h i s change, t h i s recommended change i n the 

11 r u l e accomplish? 

12 A. Well, the amendment also authorizes the 

13 use of standardized plans f o r p i t c o n s t r u c t i o n , p i t 

14 closure, and these plans remain approved u n t i l a 

15 subsequent plan i s r e q u i r e d or requested by the OCD 

16 o f f i c e . 

17 Q. So t h a t once you have an approved plan, i f 

18 you are s i t i n g another temporary p i t you would be 

19 able t o r e f e r t o the plan t h a t ' s on f i l e i n s t ead of 

20 developing an i n d i v i d u a l p lan f o r each i n d i v i d u a l 

21 l o c a t i o n ? 

22 A. That w i l l remain i n e f f e c t at the d i s t r i c t 

23 l e v e l as an approved plan. 

24 Q. I f we go t o Page 7 of E x h i b i t A, there are 

25 changes t h a t r e l a t e t o the p r o v i s i o n s on how we f i l e 
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1 closure plans. Could you review the proposed 

2 m o d i f i c a t i o n s t h a t are set out on t h a t page? 

3 A. Sure. The plans submitted w i t h an 

4 a p p l i c a t i o n or r e g i s t r a t i o n are t o be f i l e d w i t h 

5 appropriate d i v i s i o n d i s t r i c t o f f i c e . Not i n Santa 

6 Fe. This deletes the requirements f o r f i l i n g 

7 closure plans under the t r a n s i t i o n a l p r o v i s i o n s of 

8 the 2008 r u l e , which has now expired. I t also 

9 e l i m i n a t e s requirement f o r f i l i n g of other methods 

10 f o r closure on the chance the plan f i l e d does not 

11 s a t i s f y the r u l e s ' closure standards. 

12 The idea we have done f o r t h i s i s t h a t a 

13 plan remains i n e f f e c t u n t i l such time t h a t t h a t 

14 d i s t r i c t d i v i s i o n o f f i c e makes a determination t h a t 

15 the plan i s no longer an approved closure method, 

16 okay? So what we are t r y i n g t o do then i s then we 

17 would give the operator the o p p o r t u n i t y t o submit an 

18 a l t e r n a t e appropriate plan t o the d i s t r i c t d i v i s i o n 

19 o f f i c e f o r approval f o r t h a t s p e c i f i c s i t e . Before 

20 what we had t o do i s submit a plan along w i t h backup 

21 plans, and we f e l t l i k e t h i s i s j u s t unnecessary, 

22 which could be not appropriate f o r the s i t u a t i o n at 

23 the time the p i t i s constructed. So we f e l t l i k e 

24 t h i s was a b e t t e r way t o e l i m i n a t e excess paperwork 

25 u n t i l the s i t u a t i o n a r i s e s t h a t r e q u i r e s t h a t type 
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1 of an a c t i o n . 

2 Q. And the changes here r e a l l y are j u s t a 

3 change i n the f i l i n g of the closure plan from the 

4 Santa Fe o f f i c e t o the d i s t r i c t o f f i c e ? 

5 A. And also not --

6 Q. An a l t e r n a t i v e p lan --

7 A. Right. Not s u b m i t t i n g an a l t e r n a t i v e plan 

8 or plans w i t h the a p p l i c a n t . 

9 Q. Let's look at the design c r i t e r i a and the 

10 changes t h a t have not yet been discussed i n t h i s 

11 s e c t i o n of the proposed r u l e . I would ask you t o 

12 r e f e r t o what i s marked E x h i b i t 9-5. These are two 

13 changes and I t h i n k you p r e v i o u s l y mentioned them, 

14 but t h i s i s a c t u a l l y the s e c t i o n of the r u l e t h a t 

15 sets them out. Just s t a t e what they are. 

16 A. Closed-loop system and sumps are not 

17 r e q u i r e d t o s t o c k p i l e s o i l because there's not a 

18 need. Most of the time the reason f o r the 

19 s t o c k p i l e d s o i l i s i n the instance of a temporary 

20 p i t . When the p i t i s removed i t ' s not there 

21 permanently, i t ' s removed, then the s t o c k p i l e d s o i l 

22 i s used i n the remediation p r o j e c t of the d i s t u r b e d 

23 area. 

24 Also the c losed- loop systems and sumps are 

25 not sub jec t t o s i g n i n g requirements f o r a couple 
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1 reasons. For the main reason, closed-loop systems 

2 are above-ground systems t h a t would be very 

3 d i f f i c u l t f o r anyone t o -- or anything t o t r y t o get 

4 i n t o t h a t could read a sign, and those are g e n e r a l l y 

5 manned 24 hours a day duri n g the d r i l l i n g o p e r a t i o n . 

6 The sumps, of course, would be considered because 

7 they do not ho l d f l u i d . They are not designed t o 

8 hold f l u i d , and they are also very small i n 

9 q u a n t i t y . 

10 Q. Let's go t o Page 13 of E x h i b i t A and there 

11 are a couple of changes t h a t were not p r e v i o u s l y 

12 discussed i n the design s p e c i f i c a t i o n s . The f i r s t 

13 i s i n Section D on Page 13 as r e l a t e s t o fencing. 

14 Can you e x p l a i n that? 

15 A. Yes, s i r . I t changes the wording on 

16 below-grade tanks. Fencing s h a l l deter i n l i e u of 

17 the wording t h a t says prevent unauthorized access, 

18 and i t also s t a t e s t h a t i t r e q u i r e s t h a t fencing 

19 requirement apply only t o homes, schools and et 

20 cetera t h a t are occupied. We f e e l l i k e t h i s i s 

21 b a s i c a l l y a common sense type verbiage change 

22 t h a t -- i t ' s r e a l l y hard t o challenge, I should say, 

23 t o co n s t r u c t a fence t h a t would prevent anything 

24 from g e t t i n g through i t or under i t or over i t , so 

25 we f e l t l i k e the verbiage of deter was more 
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1 appropriate f o r the s i t u a t i o n . And also r e q u i r i n g 

2 fencing i n an area such as homes and schools t h a t 

3 are described i n the r u l e , there would not be a need 

4 f o r those types of extensive f e n c i n g i n areas where 

5 there were p o s s i b l y vacated homes or schools or 

6 people would not be present t h a t would present a 

7 r i s k f a c t o r t here. 

8 Q. Now l e t ' s move t o Page 14. Page 14 we 

9 have Temporary P i t s , Design and Construction 

10 Requirements. Paragraph 2, there's a d e l e t i o n of 

11 the language concerning the slope of the sides of 

12 the p i t s and we have deleted the p r o v i s i o n t h a t says 

13 two h o r i z o n t a l f e e t t o one v e r t i c a l f o o t and 

14 replaced i t w i t h a d d i t i o n a l language. Would you 

15 e x p l a i n that? 

16 A. Yes. I t ' s a t r u e standard. This i s an 

17 e f f o r t t o achieve i n the c o n s t r u c t i o n of the p i t , 

18 which Mr. Lane r e f e r r e d t o a l i t t l e b i t e a r l i e r i n 

19 h i s testimony. I j u s t heard t h a t the main idea here 

2 0 i s t o constr u c t a p i t i n a manner and also the 

21 slopes, t o not place any undue s t r e s s upon the 

22 l i n e r . That's the main focus i s we want t o do t h a t . 

23 So t h i s i s an attempt t o reach t h a t standard, and we 

24 f e e l l i k e there's a b e t t e r way t o address t h i s . 

25 Q. The standard i s avoiding undue stress? 
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1 A. Undue s t r e s s . The main idea of the r u l e 

2 i s t o avoid undue s t r e s s upon the l i n e r . 

3 Q. Two h o r i z o n t a l f e e t t o one v e r t i c a l f o o t 

4 i s simply an attempt t o respect that? 

5 A. That i s t r u e . 

6 Q. What we are using i s the t r u e standard 

7 i n s t e a d of one method t o get t o t h a t standard? 

8 A. That's c o r r e c t . 

9 Q. Let's go t o Page 15. I d i r e c t you t o 

10 Subparagraph 7 at the top of the page t a l k i n g about 

11 anchoring the edges of l i n e r s and i t provides "The 

12 l i n e r t r e n c h s h a l l be at l e a s t 18 inches deep" and 

13 we are proposing t h a t the language be provided t h a t 

14 provides "unless bedrock provides equivalent 

15 anchoring." Can you e x p l a i n t h a t please? 

16 A. I t h i n k i n a s i t u a t i o n where you would not 

17 be able t o go 18 inches per se below the grade t o 

18 anchor your l i n e r and you d i d happen t o encounter 

19 bedrock, the o p t i o n would be t h a t you could use 

20 various methods of anchoring t o the bedrock t h a t 

21 would provide an equivalent or up t o the standard 

22 r e q u i r e d f o r anchoring t h a t l i n e r a c t u a l l y t o the 

23 bedrock i t s e l f . 
24 Q. When you do t h a t , you could achieve the 

25 o b j e c t i v e t h a t ' s p r o p e r l y anchoring the l i n e r by 
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1 anchoring i n t o the rock i t s e l f ? 

2 A. Exactly. 

3 Q. Let's go t o Page 17. Mr. Fanning, on Page 

4 17, Section H there are changes t o the t i t l e and 

5 some d e l e t i o n s . Could you e x p l a i n those? 

6 A. The t i t l e emphasizes the d r y i n g pads and 

7 we deleted what we d i d t o t r y t o remove some of the 

8 redundant language. 

9 Q. This i s a wording change? 

10 A. Just a wording change, no substantive. 

11 Q. Let's go t o o p e r a t i o n a l requirements, and 

12 I would ask you t o r e f e r t o S l i d e 9-6. 

13 A. This s l i d e speaks t o o p e r a t i o n a l 

14 requirements, n o t i f i c a t i o n of p e n e t r a t i o n or 

15 compromise of the l i n e r i n t e g r i t y p e r t a i n i n g t o the 

16 n o t i c e of leaks or p e n e t r a t i o n of the p i t l i n e r s , 

17 and t h a t ' s how t h a t ' s r e q u i r e d pursuant t o the 

18 release t o n o t i f y the d i v i s i o n o f f i c e . 

19 Q. Changes r e q u i r e t h a t an operator not j u s t 

20 n o t i f y the d i v i s i o n but also i n i t i a t e a repair? 

21 A. That's c o r r e c t . I t req u i r e s us t o 

22 i n i t i a t e t h a t r e p a i r and l i n e r replacement i f 

23 necessary w i t h i n 48 hours of the time we n o t i f y the 

24 d i s t r i c t . I t also amends the n o t i c e requirements i n 

25 t h i s r u l e . 
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1 Q. The amendment t o the n o t i c e requirement 

2 r e f e r s t o and makes t h i s r u l e subject t o the general 

3 requirements of OCD n o t i f i c a t i o n r u l e s ; i s t h a t 

4 correc t ? 

5 A. That i s e x a c t l y why we d i d t h a t , yes. 

6 Q. Would you r e f e r t o Sl i d e 9-7 and e x p l a i n 

7 what those n o t i f i c a t i o n r u l e s a c t u a l l y are. 

8 A. They r e q u i r e immediate v e r b a l n o t i c e and 

9 t i m e l y w r i t t e n n o t i c e of a major release and a 

10 t i m e l y w r i t t e n n o t i c e of a minor release i n a 

11 s i t u a t i o n where there's f i v e t o 25 b a r r e l s or 

12 gr e a t e r than 50 MCF but less than 500 MCF, and these 

13 are i n accordance also w i t h the present OCD 

14 g u i d e l i n e s p e r t a i n i n g t o s p i l l s , releases. 

15 Q. So b a s i c a l l y we are making these r u l e s 

16 subject t o the general release n o t i f i c a t i o n rules? 

17 A. Right. That's our i n t e n t i o n , t o conform 

18 t o a l l of the n o t i c e requirements throughout the 

19 r u l e . We have t r i e d t o do t h a t i n compliance w i t h 

20 general OCD r u l e s t o b r i n g t h a t consistency 

21 together. Also the n o t i c e w i l l be provided i n 

22 accordance w i t h what SOPA also sets f o r t h i n t h a t 

23 r u l e . 

24 Q. Now, i f we go t o Page 22. There i s a 

25 p r o v i s i o n t h a t de le tes the requirement i n the 
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1 e x i s t i n g r u l e t o maintain an oil - a b s o r b e n t boom on 

2 the s i t e . That's the delet e d Subparagraph 8 towards 

3 the bottom of the page. Why i s t h a t change 

4 recommended? 

5 A. The way the r u l e i s w r i t t e n , i f i n t h i s 

6 s i t u a t i o n there happens t o be a q u a n t i t y of o i l 

7 which would occur on the surface of a temporary p i t 

8 or a multi-use p i t , i t ' s r e q u i r e d t h a t we 

9 immediately remove those q u a n t i t i e s and also a boom 

10 provides challenges from time t o time, as f a r as 

11 being the c o r r e c t device t o use t o remove those 

12 q u a n t i t i e s and there's b e t t e r ways t o do t h a t , such 

13 as w i t h a t r u c k , a vacuum t r u c k t o suck t h a t 

14 q u a n t i t y o f f and th i n g s l i k e t h a t . Immediately a 

15 device t h a t could remove those q u a n t i t i e s of o i l 

16 from the surface and take them p r o p e r l y t o dispose 

17 of or d i s p o s i t i o n of those q u a n t i t i e s of o i l instead 

18 of having a boom t h a t has t o be handled by other 

19 f o l k s t h a t could p o s s i b l y pose some type of a hazard 

20 or a r i s k t o those f o l k s having t o do t h a t . I t ' s 

21 j u s t there are b e t t e r ways i n the o i l f i e l d t h a t we 

22 remove o i l from the surface of water and 

23 impoundments. We do i t i n other s i t u a t i o n s where we 

24 have releases t h a t we do those kinds of t h i n g s . 

25 Q. I s an oil-absorbent boom, i n your opinion, 
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1 unnecessary? 

2 A. I t ' s unnecessary. I f there's noted 

3 v i s i b l e hydrocarbons on there, the boom would not do 

4 anything but j u s t , i n my opi n i o n , hamper the process 

5 of removing the o i l p r o p e r l y and t a k i n g i t t o a 

6 proper disposal or d i s p o s i t i o n s i t e . 

7 Q. Let's look at Sl i d e 9-8. This sets out 

8 o p e r a t i o n a l requirements f o r temporary p i t s . There 

9 was a question yesterday about whether or not only 

10 f l u i d s would go i n t o one of these p i t s . I s t h a t 

11 addressed by the f i r s t sentence here? 

12 A. "Disposal of Solids and Completion F l u i d 

13 i n D r i l l i n g P i t s . D e l e t i o n of Requirement f o r Steel 

14 Tank f o r Hydrocarbon-based D r i l l i n g F l u i d s . " That's 

15 what the s e c t i o n p e r t a i n s t o . 

16 Q. So the r u l e has been -- the proposed 

17 amendment recognizes there w i l l be s o l i d s and 

18 completion f l u i d s t h a t get i n t o these p i t s ? 

19 A. I n t o t e m p o r a r i l y d r i l l i n g p i t s , yes. 

20 Q. And then e x p l a i n the reason f o r d e l e t i n g 

21 the requirement f o r r e q u i r i n g the completion f l u i d s 

22 be i n s t e e l tanks, oil-based. 

23 A. We b e l i e v e t h a t the occurrence of a 

24 completion f l u i d s i n the p i t s do not pose a r i s k . A 

25 p i t , a temporary p i t i s a short-term residency i n 
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1 the p i t , and i f i t doesn't meet the closure 

2 standards once those contents are sampled of the p i t 

3 before closure, then the closure requirements t h a t 

4 p e r t a i n t o temporary p i t s , i f there's anything there 

5 such as high l e v e l s of hydrocarbons, then those 

6 m a t e r i a l s would have t o be removed and disposed of 

7 at an a l t e r n a t i v e s i t e . That's the reason we 

8 changed i t . 

9 Q. These f l u i d s , o i l - b a s e d f l u i d s would have 

10 a short-term residency i n the p i t ? 

11 A. Yes, they would. 

12 Q. And they are going t o be removed i f the 

13 standards are not met i n a short p e r i o d of time? 

14 A. I f the standards are not met f o r the 

15 s i t i n g c r i t e r i a i n the contents of the p i t s , those 

16 contents would have t o be removed and disposed of at 

17 an a l t e r n a t i v e s i t e . 

18 Q. I f the closure requirements are met do you 

19 see any r i s k t o human h e a l t h , the environment or --

20 A. No, I do not. 

21 Q. I f we look at Page 23 of the proposed 

22 r e v i s i o n s , NMOGA has maybe recommended under 

23 Subparagraph 2 at the top of the page the 

24 phrase "under normal o p e r a t i n g circumstances." The 

25 proposal would read, "Under normal operating 
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1 circumstances, the operator s h a l l maintain at le a s t j 

ji 

2 two f e e t of freeboard f o r a temporary p i t . " Maybe I 

3 the question should be what i s an abnormal operating I 

4 circumstance t o which t h i s would apply? j 

5 A. From time t o time i n a d r i l l i n g process, j 

6 as much technology i s a p p l i e d and as hard as we t r y j 

7 t o see and pl a n f o r unexpected events, there 

8 p o s s i b l y could be what we r e f e r t o i n the o i l f i e l d 

9 as a k i c k , which means t h a t we would encounter an 

10 unknown s e c t i o n of higher pressures than we ' 

11 a n t i c i p a t e d or f l u i d flows. And t h a t i s one of the 

12 reasons t h a t a temporary p i t i s h i g h l y important t o 

13 an oper a t i o n i n the o i l f i e l d i n d r i l l i n g a w e l l i s 

14 t h i s would allow a place w i t h a two-foot of 

15 freeboard f o r the f l u i d s t o r e t u r n t o . I n the 

16 s i t u a t i o n of a k i c k , i t would r e f e r t o something 

17 t h a t would be an abnormal s i t u a t i o n , a s i t u a t i o n 

18 t h a t we had not planned f o r or expected. 

19 Q. Let's go t o the next subparagraph, 

20 Subparagraph 3. Now, there are two changes t h a t are 

21 being proposed. F i r s t i s t h a t the i n s p e c t i o n of j 

22 temporary p i t s s h a l l no longer be re q u i r e d weekly 

23 but monthly. Why i s that? 1 

24 A. What we are t r y i n g t o do here i s t o make ! 

25 sure t h a t we are being reasonable i n the 
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1 expectations and the operations of what we are doing 

2 i n the f i e l d . There are areas i n the northwest due 

3 t o weather s i t u a t i o n s t h a t we may not be able t o get 

4 t o i n t h a t time. And also we have heard from 

5 previous testimony t h a t when we ask f o r a variance 

6 or an exception, sometimes t h a t can take an extended 

7 p e r i o d of time. So w i t h the idea t h a t we recommend 

8 monthly i n s p e c t i o n s , i t means t h a t the i n d u s t r y i s 

9 t r y i n g t o be more r e a l i s t i c i n what we do on a 

10 day-to-day basis out there, but at the same time 

11 provide a time frame t h a t we f e e l l i k e s t i l l 

12 provides p r o t e c t i o n . 

13 Q. W i l l other witnesses t e s t i f y t o the impact 

14 on r i s k t h a t t h i s change might have? 

15 A. Yes. 

16 Q. This p r o v i s i o n also provides -- or t h i s 

17 change i n t h i s paragraph, Paragraph 3 on Page 23 --

18 also provides t h a t the operator -- i t deletes the 

19 requirements t h a t the operator f i l e a copy of the 

20 l o g w i t h the appropriate d i s t r i c t o f f i c e when they 

21 close the temporary p i t . This i s the l o g t h a t 

22 evidences i n s p e c t i o n . Why i s t h a t change? 

23 A. Just another chain of unnecessary 

24 paperwork t h a t we f e e l l i k e i f i t ' s r e q u i r e d by the 

25 d i v i s i o n t h a t i t ' s upon the operator's 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1 d4c305f-cb2e-42d6-a2f 5-d63215f47041 



1 
Page 358 

r e s p o n s i b i l i t y t o produce t h a t documentation so i t 

2 doesn't keep the operator from having the 

3 r e s p o n s i b i l i t y of l o o k i n g a f t e r the p i t or also 

4 documenting what they f i n d at the p i t . I t j u s t 

5 deletes the one step of having t o produce another 

6 piece of paper at the OCD. I f there was something 

7 t h a t comes up, then they can request t h a t because i t 

8 i s r e q u i r e d we keep t h a t on f i l e . 

9 Q. So you maintain i t s t i l l ? 

10 A. We maintain i t s t i l l . 

11 Q. You keep i t s t i l l ? 

12 A. I t streamlines the process. 

13 Q. I f the OCD wants i t , i t ' s a v a i l a b l e f o r 

14 inspection? 

15 A. That's c o r r e c t . 

16 Q. Let's go t o S l i d e 9-9. This s l i d e sets 

17 f o r t h another change i n the o p e r a t i o n a l requirements 

18 and i t expands the time f o r f r e e l i q u i d s t o remain 

19 i n the p i t from 3 0 days t o 6 0 days. What's the 

20 reason behind t h i s change? 

21 A. The 60-day requirement? 

22 Q. Yes. 

23 A. As I said before, there are areas i n the 

24 northwest t h a t from time t o time due t o weather, i t 

25 makes i t d i f f i c u l t f o r them t o be able t o get i n t o 
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1 w i t h i n t h a t short p e r i o d of time, the 3 0-day window. 

2 We also have issues as f a r as equipment 

3 a v a i l a b i l i t y , such as i n the southeast i t ' s very 

4 busy. From time t o time i t ' s hard f o r us t o get 

5 f o l k s out there t o take those f l u i d s o f f . 

6 Also the time about asking f o r a variance 

7 or exception t o t h i s . Most of the producers and 

8 operators t h a t we discussed t h i s rule-making w i t h 

9 f e l t comfortable w i t h t h a t time frame and being able 

10 t o accomplish the goals of removing those f l u i d s 

11 w i t h i n t h a t time but f e l t l i k e i t was too t i g h t of a 

12 window at 3 0 days t o do t h a t . I t doesn't say t h a t 

13 you can't remove those f l u i d s before 60 days; i t 

14 j u s t says i t gives you an o p p o r t u n i t y t o work up 

15 u n t i l 60 days t o do t h a t . 

16 Q. Mr. Fanning, yesterday there was concern 

17 d u r i n g the p r e s e n t a t i o n of confusion about the 

18 t i m i n g on how long you had t o close a temporary p i t . 

19 Would you look at the d e f i n i t i o n of temporary p i t on 

2 0 Page 3, E x h i b i t A or Attachment A. That d e f i n i t i o n 

21 deletes the phrase, pursuant t o NMOGA's 

22 recommendation, t h a t the p i t w i l l hold l i q u i d s and 

23 deletes the p r o v i s i o n " f o r less than s i x months." 

24 Do you see that? 

25 A. Yes, I do. 
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1 Q. Under the d e f i n i t i o n of temporary p i t 

2 then, the time f o r removing f l u i d s from a p i t i s no 

3 longer set f o r t h i n the verbiage, c o r r e c t ? 

4 A. Correct. 

5 Q. Let's go t o Page 37 of the d r a f t . I 

6 d i r e c t your a t t e n t i o n t o Subparagraph 5 towards the 

7 bottom of the page. Do you see that? 

8 A. Yes, I do. 

9 Q. What does t h a t provide i n terms of the 

10 time f o r the c l o s i n g of the temporary p i t ? What 

11 does i t require? 

12 A. I t says, "An operator s h a l l close any 

13 other p e r m i t t e d temporary p i t w i t h i n s i x months from 

14 the date the operator releases the d r i l l i n g or 

15 workover r i g . The operator s h a l l note the date of 

16 the d r i l l i n g or workover r i g ' s release on Form C 105 

17 or 103 f i l e d w i t h the d i v i s i o n upon the w e l l ' s or 

18 workover's completion. The appropriate d i v i s i o n 

19 d i s t r i c t o f f i c e may grant an extension not t o exceed 

20 three months." 

21 Q. So although t h i s proposal deletes the 

22 six-month p r o v i s i o n i n the d e f i n i t i o n , you f i n d i t 

23 again i n t h i s s e c t i o n , do you not? 

24 A. Yes. 

25 Q. I f we look down, we get i n the next 
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paragraph, we t a l k about a d r y i n g pad used f o r a 

2 closed-loop system. Again, t h i s sets a time frame 

3 of s i x months f o r closure f o l l o w i n g the release of 

4 the r i g ; i s t h a t r i g h t ? 

5 A. That's c o r r e c t . 

6 Q. I f we go t o the next page we f i n d i n the 

7 m u l t i - w e l l f l u i d management p i t there's a p r o v i s i o n 

8 f o r removing f l u i d s s i x months. This one i s 

9 discussed e a r l i e r t i e d t o the use of the w e l l s 

10 i d e n t i f i e d i n the p i t ; i s t h a t r i g h t ? 

11 A. That's c o r r e c t . 

12 Q. Each of these three sections we have j u s t 

13 looked at also provides t h a t the d i s t r i c t o f f i c e can 

14 grant an extension not t o exceed e i t h e r three months 

15 i n the terms of temporary p i t s or s i x months i n 

16 regard t o the other. Do you see those? Does t h i s 

17 pose a problem f o r operators? 

18 A. I t does. 

19 Q. What i s the problem posed by the l i m i t on 

20 the extension? 

21 A. Well, there's a couple problems. The 

22 f i r s t problem i s when does the time s t a r t ? The 

23 second t h i n g i s i t may be too short even w i t h an 

24 extension. 

25 Q. What could cause tha t ? Why might i t be 
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1 too short? 

2 A. There's several f a c t o r s t h a t could pose, 

3 as f a r as the t i m i n g , such as s t i p u l a t i o n s t h a t we 

4 have already upon us as an i n d u s t r y as operations i n 

5 c e r t a i n areas i n compliance w i t h t i m i n g s t i p s f o r 

6 w i l d l i f e , e t cetera, where we are not able t o go 

7 i n t o an area and do any operations d u r i n g those 

8 periods of time. So what would happen i s i f 

9 something stopped about the same time c o n c u r r e n t l y 

10 w i t h when those s t i p u l a t i o n s came i n , i t might make 

11 i t v i r t u a l l y impossible f o r us t o go i n and do t h a t . 

12 The other t h i n g i s , as I mentioned before, 

13 not as much i n the southeast as i n the northwest, 

14 but weather c o n d i t i o n s could j u s t be p r o h i b i t i v e t o 

15 allow an operator t o get i n and do those kinds of 

16 t h i n g s . 

17 Q. Instead of t r y i n g i n a r u l e t o a n t i c i p a t e 

18 every p o s s i b i l i t y , t h i s r u l e contains a variance 

19 p r o v i s i o n , does i t not? 

2 0 A. That was the purpose f o r the variance. 

21 Q. How would you recommend t h a t each of these 

22 three paragraphs be re v i s e d so t h a t they can deal 

23 w i t h i n d i v i d u a l s i t e - s p e c i f i c s i t u a t i o n s t h a t r e l a t e 

24 t o the closure date? 

25 A. Our recommendation would be t o delete the 
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language t h a t p e r t a i n s t o anything such as a 

2 l i m i t a t i o n of s i x months or three months w i t h i n the 

3 r u l e and p o s s i b l y replace t h a t w i t h a variance 

4 pursuant t o 19.15.17.15 as we describe under the 

5 variance system. 

6 Q. So how would the l a s t sentence read i n 

7 each of the rules? 

8 A. I t would read w i t h the a d d i t i o n of a 

9 variance pursuant t o t h a t s e c t i o n , 19.15.17.15. 

10 Q. So what i t would say i s the appropriate 

11 d i v i s i o n d i s t r i c t o f f i c e may grant the variance 

12 pursuant t o 19.15.17.15? 

13 A. That's c o r r e c t . 

14 Q. Would t h a t avoid a l l of these s i t u a t i o n s 

15 and enable the O i l Conservation D i v i s i o n , i f there 

16 i s weather or closure or something of t h a t nature, 

17 t o a d j u s t the variance and the time f o r closure t o 

18 meet the f a c t s of the s i t u a t i o n under the variance 

19 p r o v i s i o n ? 

20 A. I t would give the operator the o p p o r t u n i t y 

21 t o work w i t h the d i v i s i o n , t o come up w i t h an 

22 agreeable s o l u t i o n t o extending the time of removing 

23 the f l u i d s . 

24 Q. Does NMOGA recommend t h a t the r u l e be 

25 modified i n t h i s fashion as t o Subparagraphs 5, 6 
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1 and 8 on Pages 3 7 and 3 8 of the d r a f t ? 

2 A. Yes, we do. 

3 Q. Let's go t o the next s l i d e , 9-11. Easy 

4 s l i d e . What does i t provide? 

5 A. I don't t h i n k t h a t ' s 9-11. / 

6 Q. I'm so r r y , 9-10? 

7 A. No changes i n emergency a c t i o n . 

8 Q. Let's go t o the next s l i d e . Let's look at 

9 Slides 9-11 and 9-12 together, and I would ask you 

10 t o review f o r the Commission the proposed exception 

11 and variance p r o v i s i o n s . 

12 A. I t a c t u a l l y says, "Exceptions obtained 

13 from the Environmental Bureau i n Santa Fe. Notice 

14 i s provided t o surface owner and persons who have 

15 f i l e d a w r i t t e n request w i t h the d i v i s i o n t o be 

16 n o t i f i e d of the f i l i n g of such a p p l i c a t i o n s . 

17 Variances are obtained from the appropriate d i v i s i o n 

18 d i s t r i c t o f f i c e and n o t i c e i s provided t o the 

19 surface owner." 

20 Q. So you have two routes. One i s coming t o 

21 the Santa Fe o f f i c e f o r an exception and p r o v i d i n g 

22 n o t i c e t o both surface owners and i n d i v i d u a l s who 

23 request t o be n o t i f i e d . The variances are at the 

24 d i s t r i c t l e v e l . 

25 A. That i s c o r r e c t . 
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1 Q. And again, n o t i c e t o the surface owner? 

2 A. That's c o r r e c t . 

3 Q. How do you go about o b t a i n i n g one of 

4 these? Let's go t o the next s l i d e . 

5 A. Okay. As i t says i n the s l i d e , "the 

6 operator may request an exception or variance. I f 

7 the operator demonstrates t h a t the request provides 

8 b e t t e r or equal p r o t e c t i o n t o the freshwater, p u b l i c 

9 h e a l t h and s a f e t y , l i v e s t o c k and the environment, 

10 the Agency s h a l l approve the a p p l i c a t i o n w i t h i n 60 

11 days. I f there i s agency d e n i a l or no a c t i o n i n 60 

12 days, the operator may request a hearing. The 

13 a p p l i c a t i o n must meet requirements set out i n the 

14 m o d i f i c a t i o n s concerning n o t i c e and contain a 

15 w r i t t e n e xplanation of the needed and j u s t i f i c a t i o n 

16 f o r the requested variance or m o d i f i c a t i o n . I f 

17 there's an o b j e c t i o n t o a request f o r an exception 

18 or variance and the d i r e c t o r determines the 
19 o b j e c t i o n has m e r i t , the a p p l i c a t i o n may be set f o r 

20 hearing." 

21 Q. Has the O i l Conservation D i v i s i o n proposed 

22 also a s i m i l a r s e c t i o n f o r m o d i f i c a t i o n or variance 

23 and exception t o the rul e ? 

24 A. They are the same. 

25 Q. They are e x a c t l y the same? 
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1 A. Yes. 

2 Q. Has the Independent Petroleum Association 

3 proposed a s i m i l a r p r o v i s i o n concerning exceptions 

4 and variances? 

5 A. Yes. 

6 Q. And are they e x a c t l y the same? 

7 A. Yes, b a s i c a l l y they are the same. 

8 Q. Well, do the Independent Petroleum 

9 A s s o c i a t i o n proposed m o d i f i c a t i o n s address p u b l i c 

10 s a f e t y and l i v e s t o c k ? 

11 A. Well, NMOGA added p r o v i s i o n s t h a t r e q u i r e 

12 the r e v i s e d s e c t i o n t o also provide t h a t the 

13 requested exception i s p r o t e c t i v e of p u b l i c s a f e t y 

14 and l i v e s t o c k , and we d i d t h i s a t the request of the 

15 c a t t l e growers because t h a t was a concern of t h e i r s . 

16 We also provide t h a t when an operator f i l e s a 

17 request f o r hearing t h a t the n o t i c e be provided t o 

18 the surface owner of the l o c a t i o n of the requested 

19 variance. 

20 Q. Do you be l i e v e t h a t i f t h i s p r o v i s i o n 

21 governing exception t o variance i s adopted i t would 

22 avoid some problems l i k e Williams or WPX have 

23 experienced i n t r y i n g t o seek an exception? 

24 A. Yes, t h a t ' s our i n t e n t . 

25 Q. Let's go t o Page 47 of Attachment A. 
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There i s no s l i d e f o r t h i s . On t h i s page we have 

2 language r e l a t i n g t o permit approvals, c o n d i t i o n s , 

3 d e n i a l s , revocations, suspensions, m o d i f i c a t i o n s of 

4 a permit. Would you r e f e r t o -- I t h i n k we ought t o 

5 s t a r t , Mr. Fanning, w i t h Subpart B. We w i l l go t o A 

6 afterwards but e x p l a i n what the proposed changes are 

7 intended t o do. 

8 A. Subpart B, what we are t r y i n g t o say i s 

9 w i t h i n t en business days of r e c e i p t of the 

10 a p p l i c a t i o n , the appropriate d i v i s i o n o f f i c e w i l l 

11 r u l e the a p p l i c a t i o n a d m i n i s t r a t i v e l y complete or 

12 provide w r i t t e n n o t i c e of d e f i c i e n c i e s t o the 

13 a p p l i c a n t ' s s i g n a t o r . 

14 Q. What happens i f there i s no n o t i c e of the 

15 d i v i s i o n w i t h i n t en business days? 

16 A. Then the a p p l i c a t i o n w i l l be considered 

17 complete. 

18 Q. Now, l e t ' s go t o Part A and see what the 

19 second p a r t of t h i s i s . Could you review that? 

20 A. "The d i v i s i o n must act on an 

21 a d m i n i s t r a t i v e l y complete a p p l i c a t i o n w i t h i n 3 0 days 

22 or a p p l i c a t i o n i s deemed approved." 

23 Q. Now, what i s the purpose of t h i s ? 

24 A. The purpose? The purpose i s t h a t we get 

25 an answer. 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1d4c305f-cb2e-42d6-a2f5-d63215f47041 



1 Q. 
Page 368 

T r y i n g t o avoid delays? 

2 A. Avoid delay. 

3 Q. What are you t r y i n g t o avoid w i t h a l l of 

4 t h i s ? 

5 A. What we are t r y i n g t o do i s avoid 

6 instances such as Mr. Lane spoke about where we were 

7 hanging i n space f o r a long time without an answer 

8 on what we need t o do. 

9 Q. How does t h i s proposal from NMOGA d i f f e r 

10 from the m o d i f i c a t i o n s and proposals f i l e d by the 

11 O i l Conservation D i v i s i o n ? 

12 A. We b e l i e v e t h a t t h i s one gives us a time 

13 frame i n which we would get a d e f i n i t i v e answer t o 

14 the s i t u a t i o n . 

15 Q. Did the OCD expand the time frame from ten 

16 days t o 3 0 days on the r u l e of completeness? 

17 A. Yes. 

18 Q. Instead of deeming an a p p l i c a t i o n 

19 approved, i f we don't hear from the OCD they b e l i e v e 

20 i t should be denied? 

21 A. That's c o r r e c t . 

22 Q. What's the problem i t raises? 

23 A. The problem i s t h a t when we get t o hearing 

24 there's a p o s s i b i l i t y t h a t we have no idea why the 

25 a p p l i c a t i o n has been denied. 
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1 Q. And you be l i e v e i f there's a d e n i a l you 

2 should know why? 

3 A. We would l i k e t o know why we are being 

4 denied so we could p o s s i b l y c o r r e c t the s i t u a t i o n . 

6 t o k i n d of p i c k up the loose ends f o r everybody 

7 here. But i f the m o d i f i c a t i o n s , the r e v i s i o n s t h a t 

8 you have been discussing here today are adopted, do 

9 you be l i e v e i t w i l l make the P i t Rule easier f o r 

10 operators t o comply with? 

11 A. I s i n c e r e l y b e l i e v e t h a t , t h a t t h a t was 

12 the u n d e r l y i n g reason why we took on t h i s great task 

13 i s t o make i t easier f o r not only the operator and 

14 the OCD i t s e l f but also t o provide an economical 

15 b e n e f i t t o the i n d u s t r y . 

16 Q. Would amendment of the r u l e as proposed 

17 r e s u l t i n a more e f f i c i e n t process managing these 

18 p i t s ? 

19 A. That's our i n t e n t and t h a t ' s what we hope 

2 0 would happen. 

21 Q. You're not q u a l i f i e d as an expert? 

22 A. No, I'm not. 

23 Q. There w i l l be expert witnesses c a l l e d who 

24 can discuss the r i s k associated w i t h any of the 

25 changes? 

5 Q. Mr. Fanning, you have the task o f t r y i n g 
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1 A. That's c o r r e c t . 

2 Q. Your purpose here was t o i d e n t i f y the 

3 changes? 

4 A. That's c o r r e c t . 

5 Q. And speak f o r NMOGA on the proposed 

6 m o d i f i c a t i o n s and attempting t o address concerns? 

7 A. That i s c o r r e c t . 

8 Q. Were NMOGA E x h i b i t s 8 and 9 prepared by 

9 you or at your d i r e c t i o n ? 

10 A. Yes, they were. 

11 MR. CARR: I f the please the Commission, 

12 at t h i s time we move the admission i n t o evidence of 

13 NMOGA E x h i b i t s 8 and 9. 

14 MR. JANTZ: No o b j e c t i o n . 

15 MS. GERHOLT: No o b j e c t i o n . 

16 MS. FOSTER: No o b j e c t i o n . 

17 MR. DANGLER: No o b j e c t i o n . 

18 CHAIRPERSON BAILEY: So admitted. 

19 MR. CARR: That concludes my d i r e c t 

2 0 examination. 

21 (Note: E x h i b i t s 8 and 9 admitted. 

22 CHAIRWOMAN BAILEY: I t h i n k we should 

23 delay cross-examination u n t i l a f t e r lunch. At t h i s 

24 time we w i l l take a break t o address any ki n d of 

25 p u b l i c comments from people who have signed on the 
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s i g n - i n sheet i n back so t h a t we are able t o have 

2 any p u b l i c comments. No one has signed up f o r 

3 p u b l i c comments t h i s morning so we w i l l t r y again 

4 t h i s afternoon before we break f o r the day. We 

5 might as w e l l go ahead and have an e a r l y lunch and 

6 r e t u r n here by a quarter t o 1:00. 

7 (Note: The hearing stood i n recess at 

8 12:40 t o 1:45.) 

9 CHAIRWOMAN BAILEY: We w i l l go back on the 

10 record. Mr. Fanning had j u s t completed h i s d i r e c t 

11 testimony and i t was time f o r cross-examination. 

12 Ms. Foster, do you have any questions of t h i s 

13 witness? 

14 MS. FOSTER: I do, Madam Chairwoman. 

15 Thank you. 

16 CROS S-EXAMINATION 

17 BY MS. FOSTER 

18 Q. Good afternoon, Mr. Fanning. 

19 A. Good afternoon. 

20 Q. Just a few quick questions. I would l i k e 

21 t o d i r e c t you t o NMOGA Attachment A Page 3, the 

22 d e f i n i t i o n of temporary p i t . 

23 A. You d i d say Page 3? 

24 Q. Yes, of Attachment A. 

25 A. Okay. 
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1 Q. Looking at t h a t d e f i n i t i o n , i t now has 

2 delete d the less than s i x months and st a t e s t h a t i t 

3 w i l l be closed i n less than one year. Do you see 

4 t h a t i n the d e f i n i t i o n s e c t i o n there? 

5 A. Yes, I do. 

6 Q. Could you please give me what would be 

7 considered the born-on date f o r a temporary p i t , I 

8 guess, f o r the born-on date? When would your year 

9 s t a r t e f f e c t i v e l y ? 

10 A. That's a good question. We have s t r u g g l e d 

11 w i t h t h a t issue on numerous occasions of whether 

12 t h a t would be the a c t u a l stud date or when the 

13 f l u i d s would go i n the p i t . I'm not sure we have an 

14 answer t o t h a t . 

15 Q. So g i v i n g you a h y p o t h e t i c a l , i f you get 

16 your permit, say, January 1, you go out and b u i l d 

17 the p i t l o c a t i o n on or about January 1, there i s a 

18 requirement t h a t you have t o get t h a t you b a s i c a l l y 

19 need t o get s t a r t e d before J u l y 1 because you have 

20 t o close the p i t w i t h i n a year; i s t h a t correct? 

21 A. Correct. 

22 Q. And you a l so have a s ix-month p r o v i s i o n 

23 t h a t ' s l a t e r on i n the r u l e t h a t Mr. Carr po in t ed 

24 t o ; i s t h a t co r rec t? 

25 A. Tha t ' s c o r r e c t . 
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1 Q. What was the six-month p r o v i s i o n for? 

2 A. The six-month p r o v i s i o n was f o r the 

3 closure p e r i o d . 

4 Q. Right. 

5 A. Yes. Then we also added language t h a t 

6 would allow us t o ask f o r a variance t o t h a t number. 

7 Q. Right. And we w i l l t a l k about the 

8 variance i n a second. But the way t h a t the r u l e now 

9 stands, i f you s t a r t your w e l l , spud your w e l l a f t e r 

10 June 1, you e f f e c t i v e l y could put y o u r s e l f out of 

11 t h a t one-year time p e r i o d , c o r r e c t ? 

12 A. That's c o r r e c t . 

13 Q. And what you are saying i s you would have 

14 t o go t o the OCD f o r variance i f you are outside of 

15 the one-year period? 

16 A. The way I understand i t . 

17 Q. Now, would NMOGA be opposed t o adding the 

18 language "from the spud date," f o r example, a f t e r 

19 the one year, so i t would s t a t e the p i t w i l l be 

2 0 closed i n less than one year from the spud date? I f 

21 you were add t h a t t o the d e f i n i t i o n f o r c l a r i t y ? 

22 A. I do not see a problem w i t h t h a t . 

23 Q. Thank you. Now, the variance s e c t i o n , 

24 which i s Section 17.15 s t a r t i n g on Page 43, I would 

25 l i k e t o t a l k t o you about t h a t . Now, the language, 
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1 the d e f i n i t i o n of exception as variance i s new 

2 proposed by NMOGA; i s t h a t correct? 

3 A. That's c o r r e c t . 

4 Q. And a variance means a u t h o r i z a t i o n from 

5 the appropriate d i v i s i o n d i s t r i c t o f f i c e t o depart 

6 from the requirements of b a s i c a l l y the e n t i r e P i t 

7 Rule, c o r r e c t ? 

8 A. That's c o r r e c t . 

9 Q. Now, i t also s t a t e s t h a t -- who has the 

10 burden t o demonstrate whether a variance i s 

11 appropriate? 

12 A. The operator can apply t o the d i v i s i o n 

13 requesting a variance, okay? I t i s appropriate t h a t 

14 they w i l l approve or disapprove the variance from 

15 the d i s t r i c t l e v e l . 

16 Q. So the operator i s the one t h a t i s 

17 applying f o r the variance? 

18 A. That i s c o r r e c t . 

19 Q. And, t h e r e f o r e , i n Subsection B-2 the 

20 operator must demonstrate a l i s t of items there? 

21 A. They must show, yes, the reason f o r 

22 requesting the variance. They must demonstrate i s 

23 t h a t i n t h e i r request. 
24 Q. Now, i t s t a t e s t h a t the operator has the 

25 burden of demonstrating the requested variance 
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1 provides equal or b e t t e r p r o t e c t i o n t o freshwater, 

2 p u b l i c h e a l t h and sa f e t y , l i v e s t o c k and the 

3 environment, correct? 

4 A. Correct. 

5 Q. Now, where d i d you get t h i s language, the 

6 p r o t e c t i o n of freshwater, p u b l i c h e a l t h and sa f e t y , 

7 l i v e s t o c k and the environment? 

8 A. This i s standard language t h a t was used i n 

9 the p r i o r r u l e w i t h the exception of l i v e s t o c k . We 

10 a c t u a l l y added t h a t upon the request i n cooperation 

11 w i t h the c a t t l e growers. 

12 Q. Now, you do the r e g u l a t o r y work f o r Yates 

13 Corporation, you said? 

14 A. Yes. 

15 Q. And are you aware of the O i l and Gas Act? 

16 A. Yes. 

17 Q. And are you aware of the s t a t u t o r y 

18 requirements t h a t the OCD has under the O i l and Gas 

19 Act? 

20 A. Yes. 

21 Q. And what i s the basic primary s t a t u t o r y 

22 r e s p o n s i b i l i t y of the OCD? 

23 A. Well, I'm not an expert i n t h a t but I 

24 b e l i e v e the basis of t h a t i s the prevention of 

25 waste. 
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Q. And p r o t e c t i o n of c o r r e l a t i v e r i g h t s ? 

2 A. And p r o t e c t i o n of c o r r e l a t i v e r i g h t s . 

3 Q. There's also an enumerated se c t i o n t h a t 

4 has, I b e l i e v e , 22 d i f f e r e n t a u t h o r i t i e s of the OCD, 

5 correct? 

6 A. I'm sorr y , but I can't remember a l l of 

7 them. 

8 Q. Would reasonable p r o t e c t i o n of freshwater, 

9 would t h a t be one of the r e s p o n s i b i l i t i e s of the 

10 OCD? 

11 A. I can't remember t h a t i n the Act. 

12 Q. How about p r o t e c t i o n of p u b l i c h e a l t h and 

13 the environment? I s t h a t one of the requirements? 

14 A. I don't remember t h a t i n the Act. 

15 Q. And are you aware i f there's any 

16 p r o t e c t i o n requirements f o r l i v e s t o c k i n the O i l and 

17 Gas Act? 

18 A. I don't remember t h a t . 

19 Q. Now, you sa i d t h a t you were w i t h Game and 

20 Fish? 

21 A. Yes. 

22 Q. I f there i s a l i v e s t o c k t h a t ' s hurt out on 

23 l o c a t i o n , does t h a t come under the j u r i s d i c t i o n of 

24 the Game and Fish or the OCD? 

25 A. Repeat the question. 
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1 Q. I f there's a complaint about an animal f 

2 h u r t out on the range, does t h a t come out under OCD 

3 j u r i s d i c t i o n ? 

4 A. No. 

5 Q. No? Okay. So the word l i v e s t o c k here 

6 t h a t you added i n B-2 was at the request of the 

7 c a t t l e growers, but you don't know i f i t ' s an 

8 a u t h o r i t y given under the O i l and Gas Act? 

9 A. That's t r u e . 

10 Q. What about p u b l i c safety? 

11 A. I'm not aware of t h a t being i n the Act. 

12 Q. Demonstration of p u b l i c s a f e t y , what would 

13 an operator need t o show f o r a demonstration of 

14 p u b l i c safety? 

15 A. I n my d e f i n i t i o n ? 

16 Q. As you i n t e r p r e t i t . 

17 A. As I i n t e r p r e t i t , I t h i n k we would take 

18 measures t o ensure t h a t the p u b l i c was given a 

19 degree of p r o t e c t i o n i n various ways, depending on 

2 0 the s i t u a t i o n and the circumstances. 

21 Q. Now, wouldn't t h a t be --

22 A. I t ' s d i s c r e t i o n a r y . 

23 Q. Wouldn't t h a t be s i m i l a r t o what would be 

24 r e q u i r e d by OSHA regs? 

25 A. I t could be. 
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Q. Now, under s e c t i o n B-3A, the other t h i n g 

2 t h a t the operator must do i s provide proof of 

3 n o t i f i c a t i o n t o the surface owner of the l o c a t i o n , 

4 correct? 

5 A. That's what i t says. 

6 Q. Do you know how many times the word 

7 "variance" comes up i n the proposed NMOGA proposal? 

8 A. No, I do not. 

9 Q. And are you aware of how many times there 

10 i s the o p p o r t u n i t y f o r the d i v i s i o n t o approve an 

11 a l t e r n a t i v e plan? 

12 A. No. 

13 Q. Which would e f f e c t i v e l y be a variance, 

14 correct? 

15 A. I do not. 

16 Q. When you say n o t i f i c a t i o n t o the surface 

17 owner, how do you en v i s i o n n o t i f y i n g the surface 

18 owner? 

19 A. How do I envision? 

20 Q. Yes, under t h i s p r o v i s i o n . 

21 A. I e n v i s i o n a c e r t i f i e d m a i l p o s s i b l y . 

22 Q. C e r t i f i e d l e t t e r ? 

23 A. C e r t i f i e d l e t t e r . 

24 Q. So the surface owner? 

25 A. Return r e c e i p t p o s s i b l y . Personal contact j 
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1 w i t h documentation. 

2 Q. Okay. And what i s your time frame i n 

3 terms of response or n o t i f i c a t i o n t o t h a t surface 

4 owner? 

5 A. We don't have t h a t b u i l t i n t o t h a t . 

6 Q. And which surface owner would you be 

7 n o t i f y i n g ? Say, f o r example, you are on BLM land? 

8 A. BLM land, we would be n o t i f y i n g the BLM. 

9 Q. What about i f you were on p r i v a t e land 

10 w i t h m u l t i p l e owners? 

11 A. That would be a question t h a t I would have 

12 t o r e f e r t o the Land Department w i t h i n our own 

13 company t o answer because we do t h a t on several 

14 s i t u a t i o n s . We have t o n o t i f y those and I'm not 

15 f a m i l i a r w i t h how we do t h a t process. 

16 Q. What about on State Land O f f i c e land? 

17 A. I would n o t i f y the State Land 

18 Commissioner's O f f i c e . 

19 Q. What i f there's a grazing i n the area you 

20 are a c t u a l l y o p e r a t i n g on t h a t surface. Would you 

21 have t o n o t i f y t h a t person as well? 

22 A. I b e l i e v e t h i s verbiage says the surface 

23 owner of l o c a t i o n l i s t e d only. I t doesn't say 

24 anything about the lessee. 

25 Q. Now, you spent obviously a l o t of time 
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r e w r i t i n g the r u l e and working w i t h both IPANM and 

2 NMOGA. 

3 A. A s u b s t a n t i a l amount. 

4 Q. And wouldn't i t be accurate t o say t h a t 

5 t h i s OCD r u l e i s t o e s t a b l i s h conduct by an operator 

6 as p e r t a i n s t o the OCD i n r e g u l a t i n g sumps and 

7 closed-loop systems? 

8 A. Yes. 

9 Q. So the r e l a t i o n s h i p t h a t an operator has 

10 under t h i s r u l e i s w i t h the OCD; i s t h a t correct? 

11 A. For the most p a r t , yes. 

12 Q. But under t h i s p r o v i s i o n , are you not 

13 b r i n g i n g i n a surface owner i n t o possible r e g u l a t o r y 

14 d e c i s i o n f o r a variance? 

15 A. I don't t h i n k i t requires approval of the 

16 surface owner. I t h i n k i t only requires 

17 n o t i f i c a t i o n of the surface owner. 

18 Q. Well, what about i f the surface owner i s 

19 n o t i f i e d and they are upset or they want t o have 

20 some k i n d of say on what you're asking f o r i n the 

21 variance? 

22 A. Depends on the s i t u a t i o n . 

23 Q. So i t ' s a s u b j e c t i v e issue? 

24 A. Yes. 

25 Q. Would t h a t not cause delay t o an operator 
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1 i f the surface owner i s upset or wants t o get 

2 involved? 

3 A. I t has the p o t e n t i a l . 

4 Q. Now, you are f a m i l i a r w i t h the Surface 

5 Owner's P r o t e c t i o n Act? 

6 A. Yes. 

7 Q. Under the Surface Owner's P r o t e c t i o n Act 

8 i s there not a p r o v i s i o n t h a t s t a t e s t h a t an 

9 operator must t r y t o get a surface use agreement 

10 w i t h a surface owner? 

11 A. That's c o r r e c t . 

12 Q. What happens i f they cannot achieve a 

13 surface agreement w i t h the surface owner? 

14 A. I don't know the d e t a i l s of t h a t . 

15 Q. I s there not a bonding provision? 

16 A. Three a bonding p r o v i s i o n . 

17 Q. And the bonding p r o v i s i o n i s i n the 

18 instance i f an agreement cannot be reached between 

19 the operator and the surface owner, correct? 

2 0 A. That's what I understand. That's not my 

21 e x p e r t i s e . I have l i m i t e d knowledge of the process 

22 but t h a t ' s what I understand. 

23 Q. But g e t t i n g back t o involvement of the 

24 surface owner, g i v i n g you a h y p o t h e t i c a l where you 

25 have an operator who has t r i e d t o get a surface use 
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1 agreement w i t h a surface observer, has not been able 

2 t o do so and had t o bond over and has t o go ask f o r 

3 a variance, a change i n the s i t i n g requirement or 

4 something under t h i s proposal, do you t h i n k t h a t the 

5 surface owner would cause any problems f o r the 

6 operator? 

7 A. I t h i n k i t goes back t o the same t h i n g I 

8 s a i d e a r l i e r , t h a t t h i s r u l e o n l y asks t h a t we 

9 n o t i f y the surface owner. I t doesn't n e c e s s a r i l y 

10 say we have t o have approval, agreement or 

11 disagreement w i t h the surface owner. 

12 Q. Now, i n terms of approval of the variance 

13 by your d i s t r i c t employee, d i s t r i c t o f f i c e employee, 

14 i s there a time frame f o r a response? 

15 A. I t says they s h a l l approve a variance i n 

16 60 days under 2. 

17 Q. I f they don't approve i n 60 days what 

18 happens t o the operator? 

19 A. Then the operator may f i l e an a p p l i c a t i o n 

20 f o r hearing w i t h the d i v i s i o n . 

21 Q. How long does i t take t o get a hearing i n 

22 f r o n t of the d i v i s i o n ? 

23 A. There's not a set time. 

24 Q. Not a set time, so there's no end date? 

25 A. That's c o r r e c t . 
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Q. And i f you are a small operator, do you 

2 have m u l t i p l e i n v e s t o r s g e n e r a l l y i n your proj e c t s ? 

3 A. We would l i k e t o . 

4 Q. And wouldn't i t be advisable t o t r y t o 

5 have those m u l t i p l e i n v e s t o r s know when they are 

6 going t o get the best r e t u r n on t h e i r money? 

7 A. We l i k e t o do t h a t . 

8 Q. Looking at Subsection 17.12, which i s 

9 under the general s p e c i f i c a t i o n s , I would l i k e t o 

10 t a l k t o you about A 4, which i s the l i n e r i n t e g r i t y 

11 question. Page 22 of NMOGA Attachment A. NMOGA 

12 a c t u a l l y changed the language. Previously i t s t a t e d 

13 t h a t the operator s h a l l n o t i f y the appropriate 

14 d i v i s i o n d i s t r i c t o f f i c e w i t h i n 48 hours of 

15 discovery, cor r e c t ? 

16 A. That's c o r r e c t . 

17 Q. And you added the words " s h a l l i n i t i a t e 

18 r e p a i r of the damage e f f e c t i v e l y w i t h i n 48 hours." 

19 A. That's c o r r e c t . 

20 Q. And then you added a p r o v i s i o n there t o 

21 seek a variance. 

22 A. Yes. 

23 Q. When i s i t t h a t an operator would be 

24 asking f o r a variance i n t h i s p r o v i s i o n t h a t you 

25 changed? 
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1 A. I'm not sure. 

2 Q. So how i s i t t h a t an operator would 

3 i n i t i a t e r e p a i r ? I s t h a t a phone c a l l t h a t you 

4 would make t o the OCD i n n o t i f i c a t i o n ? 

5 A. Generally speaking, j u s t from my 

6 experience d e a l i n g w i t h s p i l l s or releases i s t h a t 

7 i t can be done i n a couple of ways: Immediate 

8 n o t i f i c a t i o n by phone. Also a follow-up w i t h an 

9 E-mail or d i r e c t conversation w i t h an OCD d i v i s i o n 

10 r e p r e s e n t a t i v e . 

11 Q. So how i s t h a t d i f f e r e n t from j u s t 

12 n o t i f i c a t i o n the way the r u l e was previously? j 

13 A. I n saying t h a t t o n o t i f y the d i v i s i o n 

14 o f f i c e w i t h i n 48 hours of discovery. 

15 Q. Versus --

16 A. I t h i n k the things t h a t were changed, I 

17 t h i n k i t was j u s t b a s i c a l l y a language change where 

18 i t s a i d t h a t we included the i n i t i a t e the r e p a i r of 

19 the damage or the replacement of the l i n e r . A l l of j 

20 t h a t i n my copy i s i t a l i c i z e d i n blue, w i t h i n 48 

21 hours or seek a variance, and the words "seek a 

22 variance" was added t o t h a t . ! 

23 Q. Right. I'm asking you why, i f i n i t i a t e 

24 r e p a i r i s b a s i c a l l y communicating w i t h the OCD, 1 

25 n o t i f y i n g them under the s p i l l r u l e i f you meet the 
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requirements, why i s i t t h a t you would need t o ask 

2 f o r a variance i f you are j u s t i n i t i a t i n g r e pair? 

3 A. I'm not sure. 

4 Q. Would NMOGA be opposed t o t a k i n g out "or 

5 seek a variance i n the appropriate d i v i s i o n o f f i c e " ? 

6 Let me throw i t out and I guess you can t h i n k about 

7 i t . 

8 A. I'm not prepared t o answer t h a t . 

9 Q. Okay. I w i l l t a l k t o counsel afterwards. 

10 I have no f u r t h e r questions. 

11 CHAIRWOMAN BAILEY: Thank you. Mr. Jantz. 

12 CROSS-EXAMINATION 

13 BY MR. JANTZ 

14 Q. Could I have S l i d e 9-2? Good afternoon, 

15 Mr. Fanning. 

16 A. How are you? 

17 Q. Well, thank you. So when you are t a l k i n g 

18 about closed-loop systems here, the n o t i f i c a t i o n , i t 

19 says, "Closed-loop systems s h a l l use appropriate 

20 engineering p r i n c i p l e s and p r a c t i c e s . " Could you 

21 t e l l me what appropriate means? I t ' s not i n the 

22 d e f i n i t i o n s e c t i o n , i s i t ? 

23 A. I'm so r r y , l e t me ask -- sometimes I have 

24 a hard time hearing and I apologize. What was your 

25 question about appropriate engineering? 
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1 Q. I n the use of appropriate engineering 

2 p r i n c i p l e s and p r a c t i c e s , i s appropriate defined i n 

3 the d e f i n i t i o n section? 

4 A. I do not r e c a l l i t being defined i n there. 

5 Q. Could you t e l l me what appropriate means 

6 then? 

7 A. The i n t e n t of t h a t i s t h a t appropriate t o 

8 the l i n e r manufacturer's s p e c i f i c a t i o n s . 

9 Q. What about f o r the closed-loop system 

10 generally? 

11 A. For the closed-loop system? 

12 Q. Yes. 

13 A. The manufacturer of the closed-loop system 

14 would a c t u a l l y have op e r a t i n g standards how t o 

15 operate t h a t equipment. 

16 Q. B a s i c a l l y you go by the user manual 

17 e s s e n t i a l l y ? 

18 A. That's c o r r e c t . The way I understand i t . 

19 Q. Okay. 

20 A. I'm not a d r i l l i n g engineer and I'm not --

21 t h a t ' s not my e x p e r t i s e but t h a t ' s the way I 

22 understand from j u s t knowing what goes on on the 

23 d r i l l i n g r i g . 

24 Q. L e t ' s go t o the next s l i d e or a c t u a l l y - -

25 yeah, the next s l i d e . So t h i s has t o do w i t h the 
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i n f o r m a t i o n t h a t ' s put i n t o the permit a p p l i c a t i o n 

2 f o r p i t s . And i n l i e u of a c t u a l s i t e - s p e c i f i c 

3 i n f o r m a t i o n , t h i s r u l e would allow f o r p r e - e x i s t i n g 

4 i n f o r m a t i o n t o be used; i s t h a t understanding 

5 c o r r e c t ? 

6 A. Yes. 

7 Q. So i t could be based on data generated by 

8 the models from the operator? 

9 A. Yes. I t could be from the operator or i t 

10 could be from a c o n t r a c t o r of the operator. 

11 Q. Okay. 

12 A. But i t ' s provided by the operator, yes. 

13 Q. And published i n f o r m a t i o n are t h i n g s l i k e 

14 monographs, g e o l o g i c a l monographs? I s t h a t f a i r ? 

15 A. Could be various sources. 

16 Q. A l l you're l o o k i n g f o r there i s depth of 

17 groundwater; i s t h a t r i g h t ? 

18 A. That's c o r r e c t . 

19 Q. Doesn't include pre-mining groundwater 

20 q u a l i t y ? 

21 A. No. 

22 Q. Doesn't include pre-mining s i t e - s p e c i f i c 

23 s o i l q u a l i t y ? 

24 A. I t ' s p o s s i b l e . 

25 Q. I f i t ' s already published? 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1 d4c305f-cb2e-42d6-a2f5-d63215f47041 



Page 388 

1 A. I f i t ' s already published. 

2 Q. For t h a t s p e c i f i c s i t e ? 

3 A. Correct. 

4 Q. And f o r t h a t s p e c i f i c s i t e i t doesn't 

5 include n e c e s s a r i l y i n f o r m a t i o n about c o n f i n i n g 

6 l a y e r s or the s p e c i f i c geology of the ground 

7 underneath the p i t ; i s t h a t r i g h t ? 

8 A. That would not be s p e c i f i c a l l y -- but i t 

9 may be p a r t of the i n f o r m a t i o n t o make t h a t 

10 determination. 

11 Q. Okay. 

12 A. I t could be. 

13 Q. A l l r i g h t . Next s l i d e , please, 9-4. This 

14 has t o do w i t h the standardized plan. I s i t my 

15 understanding t h a t i f an operator submits a 

16 standardized plan f o r temporary p i t s -- f o r 

17 permanent p i t s , t h a t t h a t p lan governs how the 

18 operator w i l l b u i l d p i t s throughout t h a t d i s t r i c t , 

19 .assuming he or she s t i c k s t o the standardized plan; 

20 i s t h a t r i g h t ? 

21 A. I do not b e l i e v e t h a t i t applies through 

22 the whole d i s t r i c t . I t would depend on s i t i n g 

23 q u a l i f i c a t i o n s of t h a t p a r t i c u l a r s i t u a t i o n . I t 

24 p o s s i b l y could mean t h a t , but i t doesn't necessarily 

25 mean i t would apply through the whole d i s t r i c t . 
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There may be d i f f e r e n t circumstances i n d i f f e r e n t 

2 s i t u a t i o n s where a d i f f e r e n t type of plan would be 

3 r e q u i r e d f o r the c o n s t r u c t i o n of t h a t p i t , j u s t f o r 

4 general l o c a t i o n of where i t was. 

5 Q. Okay. 

6 A. But, you know, f o r instance i f you have 

7 hard rock, i f you have, you know, j u s t d i f f e r e n t 

8 s i t u a t i o n s on how you might have t o construct the 

9 p i t d i f f e r e n t l y than what your p l a n t says f o r t h a t 

10 s p e c i f i c s i t e . 

11 Q. I s i t f a i r t o say t h a t the standardized 

12 plan i s l i k e the d e f a u l t ? 

13 A. The standardized plan would be the plan 

14 you would use normally i n s i t u a t i o n s unless you had 

15 an a b s t r a c t s i t u a t i o n t h a t would r e q u i r e a d i f f e r e n t 

16 plan. 

17 Q. So the operator submits a standardized 

18 plan t o the d i s t r i c t . That's the d e f a u l t s . 

19 A n t i c i p a t i n g a p i t v a r y i n g from the standardized 

20 plan, then you go t o the d i s t r i c t again? 

21 A. Go t o the d i s t r i c t . 

22 Q. What e x a c t l y -- how d e t a i l e d are these 

23 plans? What goes i n t o the plan, a standardized 

24 plan? Could you give me an example of what a 

25 standardized plan might look l i k e ? 

~ ..~ - - -
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A. I have never done a standardized plan 

2 myself so I couldn't answer t h a t question. 

3 Q. So going t o the next s l i d e , 9-5, the B 

4 subsection e l i m i n a t e s the requirement t h a t 

5 closed-loop systems are r e q u i r e d t o s t o c k p i l e 

6 t o p s o i l ; i s t h a t r i g h t ? 

7 A. That's c o r r e c t . 

8 Q. What happens i f you have t o l e v e l ground 

9 t o put a closed-loop l e v e l on a s i t e ? Would you 

10 s t o c k p i l e t o p s o i l i n t h a t case f o r reclamation or 

11 not? 

12 A. Each i n d i v i d u a l s i t u a t i o n would have i t s 

13 own i n d i v i d u a l set of circumstances and we would 

14 j u s t have t o weigh those i n the c o n s t r u c t i o n of t h a t 

15 s i t e . 

16 Q. So i t would be up t o the operator about 

17 whether --

18 A. I t would be up t o the operator whether or 

19 not you would u t i l i z e the t o p s o i l t o do t h a t or not. 

20 I n reclamation, you would j u s t have t o look at a l l 

21 of the d i f f e r e n t circumstances surrounding t h a t 

22 s i t e . 

23 Q. Can we go t o Sl i d e 9-8, Temporary P i t s . 

24 Now, I t h i n k t h i s i s a c t u a l l y i n the r u l e s 

25 themselves. It talks about undue stress on a liner. \ 
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1 The l i n e r s are supposed t o be i n s t a l l e d without 

2 p u t t i n g undue st r e s s on the l i n e r ? 

3 A. Yes. 

4 Q. What does undue st r e s s mean? That's not 

5 defined i n the d e f i n i t i o n s e c t i o n , i s i t ? 

6 A. Undue st r e s s would be i n a s i t u a t i o n where 

7 you might see p r o t r u s i o n s coming from improper 

8 i n s t a l l a t i o n of having l i k e rocks or other t h i n g s 

9 behind the l i n e r . Also i f the l i n e r was not 

10 i n s t a l l e d c o r r e c t l y i t could a c t u a l l y cause a stress 

11 on the -- j u s t l i k e you would take a p l a s t i c bag or 

12 something l i k e t h a t and p u l l i t and see t h a t s t r e s s 

13 p o i n t on i t . That's what you want t o prevent. 

14 Q. So t h a t ' s s o r t of a performance standard? 

15 A. That's a performance standard, sure. 

16 Q. And a l o t of these seem t o be performance 

17 standards l i k e i n the fencing s e c t i o n , whatever 

18 deters entrance i n t o the pad s i t e , t h a t ' s a 

19 performance standard as well? 

20 A. Yes. 

21 Q. I n terms of anchoring the p i t l i n e r s , you 

22 t a l k about i f you h i t bedrock above 18 inches, the 

23 l i n e r i s supposed t o be anchored t o the bedrock. 

24 A. I b e l i e v e I s t a t e d t h a t i t could be. 

25 Q. Could be. A l l r i g h t . So l e t ' s assume 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1d4c305f-cb2e-42d6-a2f5-d63215f47041 



Page 392 

1 t h a t i t i s anchored t o the bedrock. How are those 

2 u s u a l l y anchored? 

3 A. Personally, we have never done t h a t . I 

4 have never experienced t h a t . I only know from 

5 t a l k i n g t o the l i n e r people how there are 

6 p o s s i b i l i t i e s t h a t you could do t h a t . 

7 Q. Could you describe what those might be? 

8 A. Possibly you could have some type of a 

9 rock-type anchor where you would a c t u a l l y bore a 

10 hole i n t o the rock and put a device i n there t h a t 

11 you could a c t u a l l y a t t a c h t o the l i n e r or put 

12 through the l i n e r i n some way t h a t would hold t h a t 

13 i n place. I n f a c t , i n operations t h a t would have t o 

14 go through the l i n e r manufacturer i t s e l f and t o the 

15 standard uses of the l i n e r and how you would i n s t a l l 

16 i t . 

17 Q. So going back t o the bedrock s i t u a t i o n , 

18 assume t h a t you encounter bedrock. Could you even 

19 d r i l l a p i t i n t h a t s i t u a t i o n or make a p i t ? 

20 A. I t would probably be questionable. 

21 Q. That makes sense. 

22 A. But I have seen occasions when we d i d have 

23 t o do t h a t . 

24 Q. How d i d t h a t work? 

25 A. Now, t h a t was under the p r i o r - - t h a t was 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1 d4c305f-cb2e-42d6-a2f5-d63215f47041 



Page 393 

1 before P i t Rule 17. 

2 Q. That was under o l d Rule 50? 

3 A. Yes, t h a t would before closed-loop systems 

4 were thought about i n New Mexico. 

5 Q. You mentioned i n your testimony about the 

6 temporary p i t closure t h a t the completion f l u i d s i n 

7 a temporary p i t don't pose a r i s k . How d i d you 

8 a r r i v e a t t h a t conclusion? Because you weren't 

9 q u a l i f i e d as an expert. 

10 A. That's t r u e . The statement made t h a t 

11 completion f l u i d s do not pose a r i s k ? The reason I 

12 said t h a t was because f o r the most p a r t , a l l the 

13 f l u i d s w i l l be removed from t h a t p i t before closure 

14 so they don't pose a r i s k . 

15 Q. Assuming t h a t e v e r y t h i n g goes as planned? 

16 There's no leaks i n the l i n e r , the leaks are 

17 detected, s i t u a t i o n s l i k e that? 

18 A. That could be a c o r r e c t assumption. 

19 Q. Sure. So l e t ' s go t o Page 23 of 

20 Attachment A i n NMOGA E x h i b i t 1. Subsection 3, you 

21 deleted "The operator s h a l l f i l e a copy of the l o g 

22 w i t h the appropriate d i v i s i o n d i s t r i c t o f f i c e . " You 

23 t e s t i f i e d t h a t you s t i l l have t o keep the l o g ; i s 

24 t h a t r i g h t ? 

25 A. That i s c o r r e c t . 
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Q. You also t e s t i f i e d t h a t the purpose of 

2 e l i m i n a t i n g t h a t p r o v i s i o n would be t o minimize 

3 paperwork? Did I hear t h a t r i g h t ? 

4 A. On the d i v i s i o n . 

5 Q. On the d i v i s i o n . So r e a l l y wouldn't i t be 

6 a d i v i s i o n t h i n g t o t e s t i f y to? 

7 A. They could. 

8 Q. Okay. I f an operator keeps t h a t 

9 i n f o r m a t i o n , could somebody from the p u b l i c get t h a t 

10 information? 

11 A. No. 

12 Q. So I couldn't come t o the Yates o f f i c e and 

13 say, "Hey, J e r r y , I would love t o see your 

14 i n s p e c t i o n l o g f o r your temporary p i t such and such 

15 well"? 

16 A. My suggestion would be f o r them t o go t o 

17 the d i s t r i c t . 

18 Q. So the p u b l i c would have t o go t o the 

19 d i s t r i c t t o get t o you or an operator? 

20 A. I'm not an expert but t h a t ' s the way I see 

21 the process working. 

22 Q. Okay. So I t h i n k t h a t the next l i n e of 

23 questioning i s going t o go t o the exceptions and 

24 variances. So there's a n o t i c e requirement and j 

25 Ms. Foster talked about this some, a notice \ 
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1 requirement t o surface owners when an exception i s 

2 requested; i s t h a t r i g h t ? 

3 A. The variance requested -- I b e l i e v e t h a t ' s 

4 what Ms. Foster asked was i n the case of a variance. 

5 Q. I s t h a t r i g h t t h a t there's n o t i c e s 

6 provided t o the surface owner both i n terms of 

7 exceptions and variances, r i g h t ? 

8 A. Why he. 

9 Q. I t ' s my understanding there's not a n o t i c e 

10 p r o v i s i o n f o r p i t closures; i s t h a t r i g h t ? For 

11 closure of a p i t ? 

12 A. To who? 

13 Q. To a surface owner, I'm sor r y . 

14 A. Not t o the surface owner. 

15 Q. So why have the n o t i c e t o the surface 

16 owner i n the variance and exceptions s e c t i o n but not 

17 the closure section? What's the d i s t i n c t i o n ? 

18 A. The d i s t i n c t i o n i s i t would be something 

19 t h a t would not be a usual p r a c t i c e as described 

20 w i t h i n the r u l e or p o s s i b l y w i t h i n the -- there 

21 would be a p o t e n t i a l f o r i t t o go outside of maybe 

22 what the o r i g i n a l surface owner agreement was, which 

23 might be between the company and the surface owner. 

24 There could be. There could be. There are surface 

25 agreements between surface owners and companies and 
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1 f o r unforeseen circumstances t h a t may happen beyond 

2 t h a t . Then i t would be behooving t o the company t o 

3 l e t the surface owner know of t h a t change. 

4 Q. Let's go next t o S l i d e 9-12. You say or 

5 NMOGA says, " I f the operator demonstrates t h a t the 

6 request provides equal or b e t t e r p r o t e c t i o n f o r 

7 freshwater, p u b l i c s a f e t y , l i v e s t o c k and 

8 environment, the Agency s h a l l approve the variance 

9 a p p l i c a t i o n w i t h i n 60 days." What's the standard 

10 f o r that? You have t o show by what, a preponderance 

11 of the evidence, beyond a reasonable doubt? I j u s t 

12 want t o get a sense of what you e n v i s i o n the 

13 standard f o r p r o v i d i n g equal or b e t t e r p r o t e c t i o n 

14 might be. 

15 A. I t h i n k i t says what i t says. 

16 Q. How many variances has Yates a p p l i e d f o r 

17 since the P i t Rule? 

18 A. There has not been an o p p o r t u n i t y t o apply 

19 under the present r u l e . 

2 0 Q. Yates has never done that? 

21 A. The present r u l e doesn't provide f o r 

22 variances. I t only provides f o r exceptions. 

23 Q. How many exceptions have you applied for? 

24 A. We have not a p p l i e d f o r any. 

25 Q. You have not a p p l i e d f o r any? 
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A. No, we have not. 

2 Q. Okay. Let's go t o the permit approval 

3 i n f o r m a t i o n . The O i l Conservation D i v i s i o n proposed 

4 changes t o the NMOGA amendment; i s t h a t r i g h t , w i t h 

5 respect t o Section 16, the permit approval section? 

6 A. Yes. 

7 Q. And you disagree w i t h those changes; i s 

8 t h a t r i g h t ? I s t h a t a f a i r statement or f a i r 

9 c h a r a c t e r i z a t i o n of your testimony? 

10 A. May I look a t the section? 

11 Q. Please. 

12 A. What Page are you on? 

13 Q. Page 47 of Attachment A, and I be l i e v e the 

14 OCD's --

15 MS. GERHOLT: On Page 4 7 of OCD 

16 m o d i f i c a t i o n s t o NMOGA's m o d i f i c a t i o n s . 

17 A. Do you mind repeating your question? 

18 Q. Yes. I wondered i f i t was a f a i r 

19 c h a r a c t e r i z a t i o n of your testimony on d i r e c t t h a t 

20 you disagreed w i t h the OCD's proposed changes, 

21 s p e c i f i c a l l y the change t h a t r e q u i r e d an automatic 

22 d e n i a l i f the OCD d i d n ' t act on the permit 

23 a p p l i c a t i o n w i t h i n 30 days? 

24 A. That's c o r r e c t . 

25 Q. The r a t i o n a l e i s you wouldn't know why the j 
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1 d e n i a l was given? 

2 A. That's c o r r e c t . 

3 Q. Couldn't you j u s t ask the OCD t o provide a 

4 w r i t t e n determination? 

5 A. I guess t h a t would be po s s i b l e . 

6 Q. Okay. And i f none was given, couldn't you 

7 appeal t h a t d e c i s i o n t o the O i l Conservation 

8 Commission? 

9 A. I'm not aware t h a t we could. 

10 Q. That i s s o r t of a l e g a l conclusion. 

11 A. I t i s . 

12 Q. Regulations w i l l speak f o r themselves. 

13 A. That's not my e x p e r t i s e . 

14 Q. Thank you. Appreciate i t . 

15 CHAIRWOMAN BAILEY: Ms. Gerholt? 

16 MS. GERHOLT: May I please s i t by 

17 Ms. Davidson f o r t h i s questioning? I have t o spread 

18 out a l i t t l e b i t . 

19 CHAIRWOMAN BAILEY: Yes. 

20 CROSS-EXAMINATION 

21 BY MS. GERHOLT 

22 Q. Good afternoon, Mr. Fanning. 

23 A. Good afternoon. 

24 Q. How are you doing? 

25 A. Fine, thank you. 

_ _ . _ _ 
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2 witness notebook t h a t I handed you a l i t t l e b i t 

3 e a r l i e r and draw your a t t e n t i o n t o OCD E x h i b i t No. 2 

4 and s p e c i f i c a l l y Page 22. 

5 A. Okay. I have t h a t page. 

6 Q. A l l r i g h t . Drawing your a t t e n t i o n t o 

7 19.15.17.12, Operational Requirements, NMOGA has 

8 proposed t o i n i t i a t e r e p a i r or replacement of a 

9 l i n e r ; i s t h a t correct? 

10 A. That i s c o r r e c t . 

11 Q. And according t o the e x h i b i t before you, 

12 OCD's proposed language r e q u i r e s an operator t o 

13 r e p a i r or replace the l i n e r w i t h i n 4 8 hours, does i t 

14 not? 

15 A. I'm sorr y , which s e c t i o n are you loo k i n g 

16 at there i n your e x h i b i t ? 

17 Q. I n my e x h i b i t i t w i l l be the bubble t o the 

18 r i g h t . 

19 A. Okay. That's what I read. 

20 Q. Very good, Mr. Fanning. What does NMOGA 

21 mean by i n i t i a t e ? 

22 A. To begin. 

23 Q. Would they begin w i t h a phone c a l l or 

24 a c t u a l l y be out on the ground r e p a i r i n g ? 

25 A. The way I v i s u a l i z e i t , i t could p o s s i b l y 
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1 be both. 

2 Q. Would you agree t h a t OCD's language of 

3 r e q u i r i n g r e p a i r or replacement or seeking a 

4 variance i f you can't r e p a i r or replace w i t h i n the 

5 time frame i s cleare r ? 

6 A. Maybe I'm missing something, but I don't 

7 see t h a t b i g a d i f f e r e n c e . 

8 Q. Okay. 

9 A. I j u s t don't. 

10 Q. I f you don't 

11 A. That's j u s t my own observation. 

12 Q. Okay. I f I could then draw your a t t e n t i o n 

13 t o Page 42 of the O i l Conservation D i v i s i o n 

14 e x h i b i t s . Page 42 of NMOGA's Attachment A. 

15 A. Under Emergency Action? 

16 Q. Yes, s i r . And s p e c i f i c a l l y Paragraph B. 

17 NMOGA has deleted "during an emergency" and has 

18 i n s e r t e d "an emergency p i t , " i s t h a t correct? 

19 A. That's c o r r e c t . 

20 Q. And I understand t h a t you are not an 

21 a t t o r n e y and I'm not t r y i n g t o t r i c k you, but i f I 

22 could now draw your a t t e n t i o n t o Paragraph E of the 

23 same s e c t i o n . 

24 A. Yes. 

25 Q. Emergency P i t s . And the f i r s t sentence 
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1 s t a t e s t h a t 19.15.17.14 does not authorize 

2 c o n s t r u c t i o n or use of an emergency p i t as defined, 

3 and i t should be Subsection G; i s t h a t correct? I s 

4 t h a t what the sentence states? 

5 A. I'm not f a m i l i a r w i t h Subsection G of 

6 Section 14. 

7 Q. Of Section 17.7? 

8 A. I mean 17.14. I don't have a G on my 

9 sheet. 

10 Q. That's c o r r e c t , because i t goes on t o say 

11 Subsection G, 19.15.17.7. Part of what the New 

12 Mexico r e g i s t e r r e q u i r e s of us i s t o w r i t e t h i n g s 

13 not t e r r i b l y c l e a r when we are r e f e r e n c i n g the r u l e . 

14 Nevertheless, I would submit t o you t h a t emergency 

15 p i t i s defined i n 17.7 G and t h a t d e f i n i t i o n i s "An 

16 emergency p i t i s a p i t t h a t i s constructed as a 

17 precautionary measure t o contai n the s p i l l i n the 

18 event of a release." 

19 A. Okay. 

20 Q. This i s one of those odd d r a f t i n g issues. 

21 So w i t h i n 17.14, Paragraph B NMOGA has i n s e r t e d the 

22 allowance of c o n s t r u c t i n g an emergency p i t , but 

23 Paragraph E says you can't construct an emergency 

24 p i t . I f I could now have you t u r n your a t t e n t i o n t o 

25 OCD's e x h i b i t , Page 42, our Paragraph B --
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1 A. B as i n boy? 

2 Q. Yes, s i r . You w i l l see t h a t the O i l 

3 Conservation D i v i s i o n has r e i n s e r t e d a p i t during an 

4 emergency. Do you see that? 

5 A. I do. 

6 Q. Would you agree t h a t by the O i l 

7 Conservation D i v i s i o n r e i n s e r t i n g t h a t language t h a t 

8 i t does allow an operator i n c e r t a i n circumstances 

9 t o a c t u a l l y c o n s t r u c t a p i t duri n g a course of an 

10 emergency, which I would b e l i e v e i s what NMOGA i s 

11 seeking t o do; i s t h a t correct? 

12 A. That's the way I see t h a t . 

13 Q. So j u s t a t e c h n i c a l language d i f f e r e n t i a l ? 

14 A. I'm not an at t o r n e y . I t h i n k t h a t would 

15 be between Legal t o discuss t h a t language. 

16 Q. Very good. Thank you. I f I could now 

17 draw your a t t e n t i o n t o Page 43 and i t w i l l be Page 

18 43 of Attachment A as w e l l as Page had 43 of the 

19 OCD's e x h i b i t . They are the same. 

2 0 A. Okay. 

21 Q. S p e c i f i c a l l y drawing your a t t e n t i o n t o 

22 Paragraph B-2, so B as i n boy, Paragraph 2. This 

23 paragraph re q u i r e s an operator t o make c e r t a i n 

24 demonstrations t o the d i s t r i c t ; i s t h a t correct? 

25 A. Yes. 
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1 Q. And one of these demonstrations i s t h a t 

2 the p u b l i c i s safe; i s t h a t c o r r e c t ? 

3 A. That i s c o r r e c t . 

4 Q. And you have been a member of NMOGA f o r 

5 several years. You have also worked f o r Yates f o r 

6 several years; i s t h a t c o r r e c t ? 

7 A. That's c o r r e c t . 

8 Q. Based on your experience, do you know of 

9 any operator who does not want the p u b l i c t o be 

10 safe? 

11 A. No, I do not. 

12 Q. Do you b e l i e v e the i n c l u s i o n of p u b l i c 

13 s a f e t y i s a reasonable requirement f o r the operator 

14 t o demonstrate? 

15 A. The requirement of the operator t o provide 

16 or t o demonstrate? 

17 Q. Well, how the language i s w r i t t e n i s i t 

18 s t a t e s t h a t an operator demonstrates t o the 

19 appropriate d i v i s i o n d i s t r i c t o f f i c e . So they would 

2 0 demonstrate t h a t t h e i r proposed variance i s 

21 p r o t e c t i v e of a l l of these t h i n g s , i n c l u d i n g p u b l i c 

22 s a f e t y ; t h a t you are not going t o be d r i l l i n g i n a 

23 schoolyard, f o r instance. 

24 A. You're asking f o r a personal opinion or 

25 i n d u s t r y opinion? 
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Q. Your personal o p i n i o n . 

2 A. My personal o p i n i o n i s you are never wrong 

3 doing the r i g h t t h i n g . 

4 Q. And the burden i s upon the operator i n 

5 requesting the variance, c o r r e c t ? 

6 A. Yes. 

7 Q. I f the operator can't prove the variance 

8 i s p r o t e c t i v e , the d i s t r i c t o f f i c e won't grant i t , 

9 yes? 

10 A. I would hope the operator had enough sense 

11 t h a t i f he couldn't do t h a t , he wouldn't even ask. 

12 Q. I agree w i t h you. 

13 A. Okay. 

14 Q. But i f the d i s t r i c t o f f i c e denies the 

15 variance, the operator has the r i g h t t o go t o 

16 hearing, c o r r e c t ? 

17 A. That's c o r r e c t . 

18 Q. That's l a i d out i n Paragraph B-3? 

19 A. That's c o r r e c t . 

20 Q. Now i f I could draw your a t t e n t i o n -- j u s t 

21 f o r c l a r i f i c a t i o n p o i n t , Paragraph B-3, t h a t ' s the 

22 operator's r i g h t t o hearing f o r a variance, correct? 

23 A. That's c o r r e c t . 

24 Q. And i f the operator submits an a p p l i c a t i o n 

25 f o r a hearing, they have t o f o l l o w c e r t a i n --
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according t o the language of t h i s r u l e , the l a s t 

2 sentence, " I n a d d i t i o n t o the i n f o r m a t i o n r e q u i r e d 

3 by Subsection A of 19.15.4.8, the a p p l i c a t i o n s h a l l 

4 also include proof of n o t i f i c a t i o n t o the surface 

5 owner, the l o c a t i o n of the requested variance," i s 

6 t h a t c o r r e c t ? 

7 A. That's c o r r e c t . 

8 Q. I f I could now draw your a t t e n t i o n t o Page 

9 47. S p e c i f i c a l l y l o o k i n g at Paragraphs A and B, and 

10 i f you have Page 47 i n both NMOGA and OCD i n f r o n t 

11 of you. 

12 A. I do. 

13 Q. I appreciate your patience. I f I 

14 understood you c o r r e c t l y on d i r e c t , you s t a t e d 

15 NMOGA's purpose i n s e t t i n g f o r t h the time frames was 

16 t o avoid delays and get answers; i s t h a t correct? 

17 A. That i s c o r r e c t . 

18 Q. C u r r e n t l y Southeast New Mexico i s 

19 experiencing a boom, i s i t not? 

20 A. Yes, i t i s . 

21 Q. And OCD has two d i s t r i c t s i n the 

22 southeast. We have one i n Hobbs and one i n Artesia? 

23 A. That's c o r r e c t . 

24 Q. Have you had a chance t o work w i t h these 

25 d i s t r i c t s ? j 
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1 A. Yes, I have. 

2 Q. And i n working w i t h these d i s t r i c t s and i n 

3 working w i t h the d i v i s i o n g e n e r a l l y , have you had 

4 the o p p o r t u n i t y t o submit a C 144? 

5 A. No, I do not do t h a t . That's not i n my 

6 d u t i e s . 

7 Q. I t ' s not p a r t of your duties? 

8 A. Not p a r t of my du t i e s w i t h Yates. 

9 Q. Does the cu r r e n t P i t Rule have a p r o v i s i o n 

10 f o r m u l t i - w e l l f l u i d management p i t s ? 

11 A. No, i t does not. 

12 Q. And were you present when Mr. Lane 

13 t e s t i f i e d there are c u r r e n t l y no m u l t i - w e l l f l u i d 

14 management p i t s w i t h i n the s t a t e of New Mexico? 

15 A. I was present when he t e s t i f i e d . I don't 

16 remember him s p e c i f i c a l l y saying t h a t but I was here 

17 when he t e s t i f i e d . 

18 Q. Do you know of any m u l t i - w e l l f l u i d 

19 management p i t s w i t h i n the state? 

2 0 A. No, I do not. 

21 Q. And would you say t h a t NMOGA has done i t s 

22 best t o set f o r t h your requirements f o r m u l t i - w e l l 

23 p i t s w i t h i n i t s proposed rule? Do you believe t h a t 

24 NMOGA has done i t s best job s e t t i n g out the 

25 requirements? 
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1 A. Yes, I b e l i e v e so. 

2 Q. But there c u r r e n t l y are no m u l t i - w e l l p i t s 

3 i n New Mexico so there 1s no model f o r the D i v i s i o n 

4 t o look at c u r r e n t l y because there's nothing i n the 

5 c u r r e n t r u l e e i t h e r , correct? 

6 A. Model w i t h i n the State of New Mexico? 

7 MR. CARR: I'm going t o o b j e c t . I t h i n k 

8 we are g e t t i n g beyond the scope of d i r e c t . 

9 MS. GERHOLT: I have one follow-up 

10 question. I t was l a y i n g foundation. I w i l l get 

11 completely back t o the permit r u l e now. 

12 Q. Would i t be reasonable t h a t some of these 

13 permits might be more complex, t h a t the D i v i s i o n 

14 needs a d d i t i o n a l time t o review the permits? 

15 A. I do not know. 

16 Q. You do not know --

17 A. I do not know. 

18 Q. - - i f t h a t ' s reasonable or not? 

19 A. I don't know i f t h a t ' s reasonable or not. 

20 Q. I n a d d i t i o n t o the time frames, NMOGA's 

21 other change i s t h a t they want a f t e r a 40-day time 

22 p e r i o d f o r the a p p l i c a t i o n t o be approved; i s t h a t 

23 correc t ? I f there's been no response from the 

24 D i v i s i o n ? 

25 A. Yes. 
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And when Ms. Foster was asking you 

2 questions, she spoke of a l l the d u t i e s t h a t the 

3 D i v i s i o n has, correct? 

4 A. Yes. 

5 Q- And one of those i s t o p r o t e c t the 

6 environment, correct? 

7 A. I don't remember t h a t p a r t of i t . She 

8 sa i d -- as f a r as the d i v i s i o n , as f a r as the 

9 p r o t e c t c o r r e l a t i v e r i g h t s ? 

10 Q- Right. 

11 A. And prevent waste. 

12 Q. And then we have other s t a t u t o r y 

13 a u t h o r i t i e s , correct? 

14 A. I t h i n k she had 22 of them. I don't 

15 remember them. 

16 Q. No --

17 A. I t h i n k t h a t ' s what she r e f e r r e d t o . I 

18 remember her r e f e r r i n g t o 22. 

19 Q. That's c o r r e c t . 

20 A. I do remember t h a t . I'm o l d but I can 

21 remember t h a t . 

22 Q. So given t h a t the D i v i s i o n has c e r t a i n 

23 requirements, and i f the D i v i s i o n f a i l e d t o meet the 

24 time frames, i t would then be the D i v i s i o n who would 

25 have t o ex p l a i n t o the examiners why they d i d n ' t do 
: 
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1 something as set out i n the r u l e , correct? 

2 A. I'm not aware of your process. I f you 

3 would t e l l me t h a t was the case, I would assume t h a t 

4 would be the case. 

5 Q. But given t h a t there's the p o t e n t i a l of 

6 complexity of permits, t h a t a d d i t i o n a l time may be 

7 necessary? 

8 A. That I don't know. 

9 Q. And as Mr. Jantz p o i n t e d out, there could 

10 always be some communication between the d i s t r i c t s 

11 and the operators? 

12 A. There could be. 

13 Q. I have no f u r t h e r questions. 

14 CHAIRWOMAN BAILEY: Mr. Dangler? 

15 CROSS-EXAMINATION 

16 BY MR. DANGLER 

17 Q. Good afternoon again. 

18 A. How are you? 

19 Q. Let me j u s t touch the horse t h a t ' s been 

20 beaten a l i t t l e b i t and then get o f f of i t . On Page 

21 47, the concept of the 3 0-day turn-around. 

22 A. Yes, s i r . 

23 Q. Just t o take note o f some j u s t general 

24 f a c t s , you may be aware we have l o s t something l i k e 

25 60,000 State employees and p u b l i c employees i n the 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1 d4c305f-cb2e-42d6-a2f5-d63215f47041 



1 
Page 410 

l a s t recession, some f i g u r e l i k e t h a t . Are you 

2 aware of that? 

3 A. No, s i r , I'm not. 

4 Q. And the o i l f i e l d hasn't been l o s i n g 

5 people because the o i l f i e l d i s booming but, i n 

6 f a c t , s t a t e government i n New Mexico has shrunk. 

7 Are you aware of that? 

8 A. Yes. I do not know t o what extent but 

9 from what I have read, there are less s t a t e 

10 employees than there were p r e v i o u s l y . 

11 MR. CARR: I don't see how t h i s r e l a t e s t o 

12 the d i r e c t testimony. Maybe he can connect i t f o r 

13 us. 

14 MR. DANGLER: May I respond? 

15 CHAIRWOMAN BAILEY: Yes. 

16 MR. DANGLER: Thank you. I 'think when a 

17 suggestion i s made t h a t A d m i n i s t r a t i o n can t u r n 

18 around a document i n 3 0 days, i t does open the 

19 question of adequate s t a f f i n g and t h a t ' s r e a l l y what 

20 I'm r a i s i n g . 

21 CHAIRWOMAN BAILEY: Objection i s 

22 o v e r r u l e d . 

23 MR. DANGLER: Thank you. 

24 Q. So given t h a t there are less s t a f f , i s 

25 there a suggestion from NMOGA of a d d i t i o n a l s t a f f i n g 
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1 f o r OCD t o t r y t o meet t h i s k i n d of quick 

2 turn-around? 

3 A. We are not making t h a t suggestion. 

4 Q. Now, i f I can go t o Page 22, and r e a l l y 

5 t h i s i s j u s t one small p o i n t , but I was i n t r i g u e d 

6 t h a t NMOGA i s suggesting c u t t i n g out Point 8, "The 

7 operator s h a l l i n s t a l l or maintain o n - s i t e an 

8 oi l - a b s o r b e n t boom or other device t o contai n and 

9 remove o i l from the p i t ' s surface."Do you remember 

10 t e s t i f y i n g t h a t on d i r e c t ? 

11 A. Yes, s i r ; I remember t h a t . 

12 Q. As I understood your d i r e c t testimony, and 

13 l e t me j u s t make sure I understood i t , you were 

14 saying no, we don't need a boom i n a l o t of 

15 s i t u a t i o n s . We have other methods of t a k i n g care of 

16 t h a t problem. I s t h a t f a i r ? 

17 A. That i s . 

18 Q. And I t h i n k you mentioned l i k e a t r u c k 

19 t h a t might suck the m a t e r i a l out. And I have 

20 several questions about i t j u s t seems l i k e a small 

21 t h i n g t o e l i m i n a t e . Do you have any idea what the 

22 cost of a boom is? 

23 A. No, I do not. 

24 Q. Do you know i f they can be moved from s i t e 

25 t o s i t e ? 

J 
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Yes, they can. 

2 Q. Do you have any idea what the t r a n s p o r t 

3 cost i s moving t h a t boom from s i t e t o s i t e ? 

4 A. No, I do not. 

5 Q. So you were aware there was k i n d of a boom 

6 shortage i n the Gulf accident? 

7 A. No, I was not aware of t h a t . 

8 Q. Wouldn't s u r p r i s e you t h a t --

9 A. I t would not s u r p r i s e me considering the 

10 magnitude of the release there. 

11 Q. I n f a c t , they were working overtime i n the 

12 companies t r y i n g t o make booms t o supply i t ? 

13 A. I wasn't aware of t h a t . 

14 Q. So i t might be precautionary -- can you 

15 see a precautionary value i n having a boom? 

16 A. Not r e a l l y . D i f f e r e n t volume. 

17 Q. Yes, very d e f i n i t e l y d i f f e r e n t volumes. 

18 Are booms at a l l u s e f u l at the s i t e as i t is? Are 

19 they ever used? 

20 A. I do not have permanent knowledge of t h a t . 

21 Q- Okay. So i t might be t h a t a boom i s 

22 u s e f u l under c e r t a i n circumstances? 

23 A. I t was i n the s i t u a t i o n of the Gulf s p i l l . 

24 Q. Besides the question of cost, which I 

25 wonder i n a cost method an a l y s i s how much i t cost, I 
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1 thought the p o i n t t h a t you were making i s you could 

2 do other t h i n g s besides use a boom t o clean t h i s up. 

3 A. Yes. 

4 Q. And I'm drawing your a t t e n t i o n t o t h i s 

5 language not as a lawyer but j u s t as a r e g u l a r human 

6 being. Doesn't i t appear t h a t i t says "or other 

7 device besides boom" i n the language as i t ' s 

8 w r i t t e n ? 

9 A. Yes, i t does. 

10 Q. Okay. So wouldn't t h a t allow you t o have 

11 an explanation of another device t h a t you use 

12 o n - s i t e l i k e a truck? 

13 A. I t h i n k the key phrase i s t h a t i t says "a 

14 boom or other device t h a t the operator s h a l l 

15 i n s t a l l . " 

16 Q. As I understand i t -- again, I'm not 

17 messing w i t h you too much -- i t says " s h a l l i n s t a l l 

18 or maintain o n - s i t e , " doesn't i t ? So i s n ' t --

19 A. The deleted language says, "The operator 

20 s h a l l i n s t a l l or maintain o n - s i t e an oil-absorbent 

21 boom or other device t o co n t a i n and remove o i l from 

22 the p i t ' s surface," which t o me impli e s t h a t 

23 whatever you do, you have t o have t h a t o n - s i t e at 

24 a l l times. 

25 Q. Yes, i t does imp ly there has t o be 
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1 something o n - s i t e : A mop, a bucket, some device t o 

2 co n t a i n or maintain t h a t would meet t h a t i n at 

3 i n s p e c t i o n , r i g h t ? 

4 A. I'm not sure a mop or bucket would be 

5 appr o p r i a t e . 

6 Q. Might not be t o c o n t a i n that? 

7 A. Might not be. 

8 Q. But there i s a f l e x i b i l i t y i n t h i s )| 

I 
9 p a r t i c u l a r wording, i s there not, f o r you t o have j 

1 
10 a l t e r n a t i v e methods of c o n t a i n i n g i t ? | 

I 
11 A. On-site. I 

1 
12 Q. On-site. So i s the problem t h a t you don't j 

13 want t o have something on-site? | 

14 A. I t h i n k the s i t u a t i o n of having something i 

15 o n - s i t e such as t h a t r e q u i r e s other -- there's other ; 

16 aspects t o t h a t such as maintenance of t h a t device, ; 

17 whatever i t might be. Or j u s t the sheer f a c t 

18 t h a t -- don't take t h i s i n any way wrong because I ; 

19 don't want any of my roughneck f r i e n d s t o throw me 

20 i n the r i v e r , but at the same time i t ' s a very 

21 complex operation out there, and t o keep t r a c k of a j 

22 device l i k e t h a t , t o make sure t h a t i t ' s maintained 

23 at a l l times could have a stron g p o t e n t i a l of --

24 because i t ' s not something t h a t ' s used i n the 

25 everyday operation -- of maybe being misplaced, not ; PAUL BACA PROFESSIONAL COURT REPORTERS 
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being p r o p e r l y maintained and th i n g s such as t h a t . 

2 There's a p o t e n t i a l f o r t h a t . 

3 Q. A l l of t h a t makes p e r f e c t sense t o me, and 

4 t h a t ' s why I have a concern t h a t there's a p o t e n t i a l 

5 t h a t when t h a t ' s being maintained o f f - s i t e t h a t you 

6 lose a l o t of time g e t t i n g i t there and you may 

7 s u f f e r a d d i t i o n a l damage i n t h a t p e r i o d of time. 

8 The r i s k of i t . For the same reasons you st a t e d , 

9 t h a t there's a r i s k of having i t o n - s i t e ; i s t h a t 

10 c o r r e c t ? 

11 A. That's a p o t e n t i a l . 

12 Q. You are not here w i t h a r i s k assessment on 

13 t h i s p a r t i c u l a r issue or any other t h a t you 

14 t e s t i f i e d to? 

15 A. No, s i r , I'm not. 

16 MR. DANGLER: No f u r t h e r questions. Thank 

17 you. 

18 CHAIRWOMAN BAILEY: Dr. Neeper? 

19 CROSS-EXAMINATION 

20 BY MR. NEEPER 

21 Q. Good afternoon. 

22 A. Good afternoon. 

23 Q. You had your s l i d e -- I be l i e v e i t was 

24 S l i d e 8. This i s a very quick question on t h a t . I t 

25 shows 17.12 B - l , and I know another witness answered 
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1 t h i s but I t h i n k we want t o make the p o i n t again. 

2 Right at the beginning of the paragraph i t says, 

3 "Only f l u i d s or s o l i d s used or generated." I s i t 

4 acceptable t o you as you represent the r u l e i f t h a t 

5 sai d "only f l u i d s or mineral s o l i d s " ? What t h i s i s 

6 doing i s t o t a l l y e l i m i n a t i n g buckets, t o o l s and 

7 t h i n g s t h a t I have seen i n p i t s . 

8 A. I t h i n k t h a t would be acceptable. j 

9 Q. That's acceptable t o you? Thank you. You 

10 have also t e s t i f i e d on variances and exceptions and j 

11 a question arose through Ms. Foster's questions. 

12 Would an exception or variance, as the wording 

13 s t a t e s from the requirements of 19.15.17, does t h a t 

14 imply t h a t a variance would apply t o the e n t i r e r u l e 

15 or does i t imply t h a t a variance applies only t o the 

16 s p e c i f i c c o n d i t i o n s the operator requests? j 

17 A. Can you repeat the question? 

18 Q. Sure. Does the r u l e as w r i t t e n f o r | 

19 exception or variance imply t h a t the operator may 

20 depart from a l l of the requirements of the r u l e or 

21 only from those s p e c i f i c requirements t h a t the j 

22 operator s p e c i f i e s ? What I'm g e t t i n g at i s the r u l e 

23 doesn't say e i t h e r way. i 

24 A. I t h i n k the operator has the o p p o r t u n i t y 

25 t o request the variance f o r any p a r t of the r u l e . 
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1 Q. But he s p e c i f i c a l l y has t o s t a t e which 

2 part? 

3 A. He has t o s t a t e which p a r t and he has the 

4 burden of proof i n requesting t h a t variance, t h a t i t 

5 i s equal t o or provides more p r o t e c t i o n than the 

6 r u l e as w r i t t e n . 

7 Q. So i f the language s a i d t h a t the operator 

8 may depart from selected requirements of the r u l e , 

9 t h a t w i l l be acceptable language? 

10 A. I'm not sure about t h a t . 

11 Q. Could depart then from s p e c i f i e d 

12 requirements or requirements he sp e c i f i e d ? 

13 A. I'm not sure about t h a t e i t h e r . I t h i n k 

14 t h a t ' s a l e g a l d e f i n i t i o n . 

15 Q. That's a l e g a l question? 

16 A. Yes. 

17 Q. The p o i n t has been made and you don't 

18 ob j e c t t o the philosophy? 

19 A. I don't ob j e c t t o asking the question. 

20 Q. You i n d i c a t e d an item had been discussed 

21 between the i n d u s t r y but no s e t t l e d answer had been 

22 a r r i v e d a t , and t h a t was a spud date of d a t i n g the 

23 beginning of a w e l l or p i t or the date when an 

24 operator puts f l u i d i n , not when i t r a i n s i n but 

25 when the operator f i r s t puts f l u i d in? 
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That was an unanswered question. 

2 Q. Yes. So i t i s s t i l l unanswered even i f we 

3 made i t the date when the operator puts f l u i d i n i t ? 

4 A. That's s t i l l unanswered question. 

5 Q. Thank you. F i n a l l y , throughout the r u l e 

6 the term "used s p r i n g " i s a p p l i e d i n setbacks. That 

7 suggests t h a t unused s p r i n g has no setback. I s i t 

8 i n any way necessary f o r the i n d u s t r y t h a t a sp r i n g 

9 be used before i t m e r i t s a setback? 

10 A. I don't b e l i e v e t h a t was w i t h i n the 

11 context of my testimony. 

12 Q. You t e s t i f i e d on s i t i n g , and t h i s i s 

13 w i t h i n the s i t i n g r u l e . 

14 A. Yes, but I don't t h i n k t h a t was w i t h i n the 

15 p a r t of the s i t i n g t h a t I t e s t i f i e d t o . I t h i n k my 

16 testimony was more s p e c i f i c . 

17 Q. That question remains unanswered then? 

18 A. Yes. 

19 Q. I s there a witness who w i l l answer that? 

20 A. Not t o my d i r e c t knowledge there i s not, 

21 but I•m not saying t h a t there i s n ' t . 

22 Q. No f u r t h e r questions. 

23 CHAIRWOMAN BAILEY: Mr. Fort? 

24 MR. FORT: I have no questions, Madam 

25 Chair. 
| 

i 
1 
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1 EXAMINATION BY THE COMMISSION 

2 CHAIRWOMAN BAILEY: Commissioner Balch? 

3 COMMISSIONER BALCH: I have a couple 

4 questions. Good afternoon. 

5 THE WITNESS: Good afternoon. 

6 COMMISSIONER BALCH: R e f e r r i n g back t o 

7 15.17.12 A-4. I guess t h i s i s touched on 

8 t a n g e n t i a l l y on A-4 as w e l l . The removal of 

9 n o t i f i c a t i o n i n A-4 f o r small breaches --

10 THE WITNESS: I'm sorry? I f you can r e f e r 

11 t o t h a t , i t would help me a l o t t o be able t o answer 

12 your question. 

13 COMMISSIONER BALCH: This i s 17.12 A-4. 

14 " I f a p i t l i n e r ' s i n t e g r i t y i s compromised, or i f 

15 any p e n e t r a t i o n of the l i n e r occurs above the 

16 l i q u i d ' s surface, then the operator s h a l l i n i t i a t e 

17 r e p a i r or replacement w i t h i n 48 hours." I t omits 

18 the r e p o r t i n g requirement t o the d i v i s i o n or 

19 d i s t r i c t o f f i c e i n t h i s v e r s i o n of i t . Then i n D- 4 

20 

21 THE WITNESS: B-4? 

22 COMMISSIONER BALCH: I t h i n k i t ' s D 4. 

23 No, I'm r e f e r r i n g t o something else. Let's s t i c k 
24 w i t h A-4. I s n ' t one of the reasons f o r n o t i f i c a t i o n 

25 so t h a t i f there's a p a t t e r n of problems w i t h a 
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1 p a r t i c u l a r p i t , t h a t they would be able t o observe 

2 t h a t pattern? I f you're r e p a i r i n g the same p i t 

3 m u l t i p l e times i n one month and you don't have t o 

4 r e p o r t i t , could t h a t pose a question about the 

5 o v e r a l l i n t e g r i t y of the p i t l i n e r ? 

6 THE WITNESS: I guess I am having a hard 

7 time understanding your question. But I t h i n k t h a t 

8 the reason t h a t -- I guess I am having a hard time 

9 understanding the p o i n t of your question. Are you 

10 l o o k i n g f o r a p a t t e r n w i t h a problem there? I s t h a t 

11 what you are asking? 

12 COMMISSIONER BALCH: I t h i n k the d i v i s i o n 

13 would be i n t e r e s t e d i n observing i f there was a 

14 p a t t e r n of problems w i t h a p a r t i c u l a r p i t . I f you 

15 are not n o t i f y i n g a d i v i s i o n , then how would they 

16 know i f there's a p a t t e r n of problems developing? 

17 THE WITNESS: Well, f i r s t of a l l , i f the 

18 leak occurs above the water l i n e , which I believe 

19 t h a t ' s what i t s t a t e s here, I guess I f a i l t o see an 

20 issue w i t h a release o c c u r r i n g because of t h a t . And 

21 i f a release doesn't occur, then i s there a t h r e a t 

22 from t h a t f a i l u r e ? 

23 COMMISSIONER BALCH: Your o p i n i o n i s the 

24 d e l e t i o n of the n o t i f i c a t i o n i s because there's 

25 r e a l l y no point? 
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1 THE WITNESS: Because there's no t h r e a t . 

2 I hope t h a t answered your question. 

3 COMMISSIONER BALCH: I t h i n k i t d i d . When 

4 we were t a l k i n g about 17.12 B-2. Under normal 

5 op e r a t i n g circumstances you gave the example of a 

6 k i c k which would p o t e n t i a l l y put the p i t out of 

7 compliance as f a r as the freeboard of the p i t . I 

8 never worked on a r i g and I imagine I know what a 

9 k i c k i s , but how much of a time span do you 

10 a n t i c i p a t e you might have a deviation? 

11 THE WITNESS: Anybody's guess. 

12 COMMISSIONER BALCH: Could be hours, 

13 weeks, months? 

14 THE WITNESS: I wouldn't say months. I n 

15 the s i t u a t i o n of a blowout, each s i t u a t i o n would be 

16 of i t s own m e r i t . I t i s an unknown time frame. 

17 COMMISSIONER BALCH: I would l i k e t o go 

18 back t o the question Mr. Jantz r a i s e d on 17.11B, 

19 s t o c k p i l i n g of t o p s o i l . This i s h o p e f u l l y something 

2 0 t h a t you can educate me on. For lesser impacts such 

21 as l e v e l i n g the ground t o move i n your closed-loop 

22 system or even b u i l d i n g a road or a pad, i s there 

23 any other p r o t e c t i o n or any other r e g u l a t i o n s t h a t 

24 already address r e t u r n i n g the surface t o a n a t u r a l 

25 s t a t e and maybe the Surface Owner's P r o t e c t i o n Act 

I 
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1 or another r e g u l a t i o n ? 

2 A. With the BLM there i s . 

3 Q. How about w i t h the State? 

4 A. With the State Land O f f i c e , I'm not -- l e t 

5 me q u a l i f y t h a t answer. Their standards have been 

6 changed and what they have been requesting t o be 

7 done o n - s i t e has been changing as f a r as reclamation 

8 of those s i t e s . So i t ' s an e v o l v i n g process r i g h t 

9 now. 

10 Q. For p r i v a t e land i t would be --

11 A. P r i v a t e land has t o do w i t h the agreement 

12 w i t h the surface owner. We also i n New Mexico, as 

13 you are w e l l aware of, we have a s p l i t of s t a t e 

14 issues where we may have f e d e r a l minerals and 

15 p r i v a t e surface and those become cha l l e n g i n g from 

16 time t o time i n reclamation because you may have an 

17 agreement w i t h the surface owner and BLM may ask you 

18 t o do something else, so t h a t r e q u i r e s everybody t o 

19 k i n d of come t o the t a b l e and come t o an agreement 

2 0 on t h a t . 

21 COMMISSIONER BALCH: Thank you. I t h i n k I 

22 would l i k e t o r e t u r n , i f you don't mind t o my f i r s t 

23 question. 

24 THE WITNESS: That's okay. 

25 COMMISSIONER BALCH: That was having t o do 
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w i t h breaks i n the l i n e r above the water l i n e . 

2 THE WITNESS: Above the water l i n e . Okay. 

3 COMMISSIONER BALCH: I s t h a t above the 

4 freeboard l i n e or above any water l i n e t h a t could be 

5 i n the p i t ? For example, i f the p i t was h a l f f u l l , 

6 the water l i n e could be seven f e e t from the top of 

7 the l i n e ? 

8 THE WITNESS: Yes, t h a t ' s c o r r e c t . 

9 COMMISSIONER BALCH: I f i t was f u l l i t 

10 could be two feet? 

11 THE WITNESS: That's c o r r e c t . 

12 COMMISSIONER BALCH: So a break i n the 

13 l i n e r a t fou r f e e t i n a h a l f - f u l l p i t could i n the 

14 f u t u r e or l i k e l y would be i n the f u t u r e underwater? 

15 THE WITNESS: There's p o t e n t i a l f o r t h a t 

16 t o happen. Yes, there i s . That's why the 

17 requirement t h a t we b u i l t i n t o the r u l e t o 

18 immediately address and r e p a i r , t o prevent an 

19 unwanted release t o happen. 

20 COMMISSIONER BALCH: Would you be 

21 comfortable n o t i f y i n g the d i v i s i o n i n cases where a 

22 p e n e t r a t i o n of the l i n e r occurred below the 

23 freeboard? Above the water l i n e ? Say above the 

24 freeboard. 

25 THE WITNESS: I'm not prepared t o answer 
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1 t h a t question r i g h t now. 

2 COMMISSIONER BALCH: Thank you. 

3 CHAIRWOMAN BAILEY: Commissioner Bloom? 

4 COMMISSIONER BLOOM: I j u s t want t o go 

5 back and c l a r i f y something. On Page 1, Below-grade 

6 Tanks, the suggestion there i s t o change the 500 

7 g a l l o n c a p a c i t y t o f i v e b a r r e l s ? 

8 THE WITNESS: That's c o r r e c t . 

9 COMMISSIONER BLOOM: Page 14 of Attachment 

10 A, i f you would look at the proposed changes here. 

11 "The operator s h a l l design and construct a temporary 

12 p i t w i t h slopes no steeper than two h o r i z o n t a l f e e t 

13 t o one v e r t i c a l f e e t . " We'll change t h a t t o read, 

14 "do not place undue s t r e s s upon the l i n e r and are 

15 cons i s t e n t w i t h the angle of repose." Can you 

16 e x p l a i n t o me -- j u s t s t a r t from the beginning - - o n 

17 why you want t o change t h i s ? 

18 THE WITNESS: The main reason f o r changing 

19 i t i s I t h i n k t o make sure t h a t we have -- i f you 

2 0 don't mind me r e f e r r i n g back t o my notes, but l e t me 

21 look at t h a t r e a l quick. 

22 COMMISSIONER BLOOM: Sure. 

23 THE WITNESS: That we maintain the 

24 i n t e g r i t y of the l i n e r . And t h a t we have t h a t 

25 consistency t h e r e . How the l i n e r i s anchored. 
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1 Really what's our goal here? Our goal i s t o make j 

2 sure t h a t the l i n e r stays i n t a c t . So i f there are 

3 other ways t h a t we can do t h a t and s t i l l accomplish 

4 the goal of ensuring the i n t e g r i t y of the l i n e r , 

5 then t h a t should be acceptable p r a c t i c e . 

6 COMMISSIONER BLOOM: I s i t more expensive 

7 t o have a less steep side? I s i t cheaper t o have a 

8 sheer bank? 

9 THE WITNESS: (Witness shakes head.) 

10 COMMISSIONER BLOOM: No? 

11 THE WITNESS: That I can't -- t h a t I do 

12 not know, l e t me s t a t e t h a t . 

13 COMMISSIONER BLOOM: Do you t h i n k t h a t 

14 mai n t a i n i n g the two t o one r a t i o might make i t 

15 easier i f there's ever a disagreement as t o whether 

16 the l i n e r i s p r o p e r l y i n s t a l l e d ? Somebody can go 

17 out and see t h a t there's c l e a r l y a two t o one r a t i o 

18 and i t ' s not subjective? 

19 THE WITNESS: I understand your l i n e of 

20 questioning. I t h i n k the other p a r t of t h a t i s t h a t 

21 there could also be a d i s c r e t i o n of whether or not 

22 i s t h a t r e a l l y two t o one or i s i t one and 

23 three-quarters or i s i t one and a h a l f , and i t 

24 becomes a d i s c r e t i o n when r e a l l y what we are t r y i n g 

25 t o do i s accomplish a goal of maintaining the 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1 d4c305f-cb2e-42d6-a2f5-d63215f47041 



Page 426 

1 i n t e g r i t y of the l i n e r where i t does not leak. So 

2 i n d i f f e r e n t s i t u a t i o n s , as we have mentioned here, 

3 the p o s s i b i l i t y of a l t e r n a t i v e ways of doing t h a t , 

4 of anchoring t h a t l i n e r , i s a v a i l a b l e t o us t o do 

5 t h a t as long as we know t h a t we are not p l a c i n g 

6 undue s t r e s s upon the l i n e r . 

7 And I might expound on t h a t s l i g h t l y . As 

8 an operator, we most c e r t a i n l y have a vested 

9 i n t e r e s t i n making sure t h a t our l i n e r s are 

10 i n s t a l l e d p r o p e r l y f o r various reasons, and we don't 

11 want t o expose ourselves t h a t way, so I , as an 

12 operator, would not want t o go out and i n s t a l l a 

13 l i n e r improperly knowing t h a t I would have problems 

14 down the road. This gives us the f l e x i b i l i t y t o do 

15 other t h i n g s outside of a two t o one t h a t would also 

16 show equal or greater p r o t e c t i o n as f a r as the 

17 i n t e g r i t y of the l i n e r . 

18 COMMISSIONER BLOOM: You don't t h i n k i t 

19 would be easier t o f i g u r e out the geometry and 

20 f i g u r e out the two t o one slope versus having a 

21 disagreement w i t h somebody on whether there's a 

22 p e n e t r a t i o n or there's a rock s t i c k i n g out too f a r 

23 or r o o t s coming in? 
24 THE WITNESS: Like I said, the proper 

25 i n s t a l l a t i o n i s the goal and t o not place stress on 
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1 the l i n e r . 

2 COMMISSIONER BLOOM: Okay. 

3 THE WITNESS: There may be other ways t o 

4 do t h a t . That was our goal i n p u t t i n g t h i s language 

5 i n . 

6 COMMISSIONER BLOOM: Okay. Page 15, No. 7 

7 up above. I t t a l k s about anchoring, and the 

8 a d d i t i o n there would be, "Unless encountered bedrock 

9 provides equivalent anchoring." When I read t h a t 

10 c l o s e l y , I'm not sure t h a t a c t u a l l y says you have t o 

11 anchor i t i n t o the bedrock. I t could j u s t be l e f t 

12 there. Do you read i t t h a t way? 

13 THE WITNESS: The way I read i t says 

14 unless bedrock provides equivalent anchoring. I 

15 t h i n k what t h a t means i s i f t h a t l i n e r can be 

16 anchored w i t h t h a t bedrock or i n a s s o c i a t i o n w i t h 

17 the bedrock, i t would provide appropriate anchoring 

18 t h a t would not put undue st r e s s upon the l i n e r . 

19 COMMISSIONER BLOOM: Do you t h i n k we could 

2 0 make i t c l e a r e r by saying the anchor trench s h a l l be 

21 at l e a s t 18 inches deep or anchored i n t o bedrock 

22 t h a t provides equivalent anchoring? 

23 THE WITNESS: I t h i n k the language t h a t we 

24 have addresses i t p r o p e r l y . 
25 COMMISSIONER BLOOM: I also have some 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1 d4c305f-cb2e-42d6-a2f5-d63215f47041 



1 
Page 428 

questions r e l a t e d t o Page 22 about the absorbent 

2 boom. The booms I remember seeing from the 

3 Deepwater Horizon s p i l l , c e r t a i n l y I have never seen 

4 those. Can you describe what the booms look l i k e 

5 t h a t you used? 

6 THE WITNESS: I have seen several 

7 d i f f e r e n t kinds of t h i n g s . They are made of 

8 d i f f e r e n t m a t e r i a l , d i f f e r e n t sized diameter, 

9 d i f f e r e n t m a t e r i a l s a l l the way from something t h a t 

10 might look l i k e peat moss t o c o t t o n . There's a l l 

11 d i f f e r e n t t h i n g s . 

12 COMMISSIONER BLOOM: Right. I t h i n k I 

13 have seen ones t h a t are roundish. 

14 THE WITNESS: A l l the ones I have seen are 

15 round. 

16 COMMISSIONER BLOOM: How are they 

17 deployed? 

18 THE WITNESS: I have never deployed one. 

19 I only know from watching T.V. probably l i k e you d i d 

20 t h a t they r o l l them out and f l o a t e d them around on 

21 the surface of the water and p u l l e d them w i t h 

22 tugboats. I d i d see t h a t . 

23 COMMISSIONER BLOOM: You mentioned t h a t 

24 you could have a t r u c k come out and do cleanup as 

25 w e l l , but t h a t would be cleanup. I s n ' t the p o i n t of 

3 
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1 the boom t o a c t u a l l y absorb a flo w as i t 1 s moving 

2 and stop i t from moving? 

3 THE WITNESS: I t h i n k i t can be used i n 

4 both ways. I t can be used as an absorbent t o take 

5 up what f l u i d s are there. I t can also be used on 

6 the surface of a f l o w i n g stream or something else t o 

7 keep i t from moving f u r t h e r down the stream, and I 

8 t h i n k probably i n those s i t u a t i o n s t h a t might be an 

9 appropriate a p p l i c a t i o n f o r a boom i n a r i v e r or 

10 somewhere l i k e t h a t or i n a large body of water. 

11 COMMISSIONER BLOOM: What k i n d of 

12 maintenance does a boom require? I t looked p r e t t y 

13 s t a t i c t o me. 

14 THE WITNESS: They are p r e t t y s t a t i c . 

15 What I perceive happening i s t h a t moving from 

16 l o c a t i o n t o l o c a t i o n , every 30 days they are going 

17 t o become t o r n , they are going t o become d i r t y , 

18 l o s t , misplaced. That's my perception. 

19 COMMISSIONER BLOOM: On Page 23, i t ' s 

20 continued over. I t ' s No. 1 continued over from Page 

21 22, you l i n e out "The operator s h a l l use a tank made 

22 of s t e e l or other m a t e r i a l " -- hold on. I'm not 

23 sure where i t was, but I be l i e v e there was a 

24 proposal t o allow hydrocarbon-based f l u i d s i n the 

25 p i t , c o r r e c t ? 
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THE WITNESS: That's c o r r e c t . 

2 COMMISSIONER BLOOM: Do you know i f 

3 hydrocarbon-based d r i l l i n g f l u i d s create any r i s k or 

4 do they a a t t a c k the l i n e r a t a l l , do you know? 

5 THE WITNESS: Not t h a t I'm aware o f . 

6 COMMISSIONER BLOOM: Because at the same 

7 time t h a t we are going t o put new thi n g s i n the p i t , 

8 you are also asking us t o extend the l i f e of the p i t 

9 as w e l l , c o r r e c t ? 

10 THE WITNESS: Yes. 

11 COMMISSIONER BLOOM: So Page 23 w i t h the 

12 logs, you mentioned t h a t the logs would be kept at 

13 company headquarters or company o f f i c e ? 

14 THE WITNESS: Correct. 

15 COMMISSIONER BLOOM: Have we seen a l o t of 

16 a c q u i s i t i o n s r e c e n t l y i n o i l and gas? 

17 THE WITNESS: Yes. 

18 COMMISSIONER BLOOM: Occasional bankruptcy 

19 as well? 

20 THE WITNESS: Not pe r s o n a l l y I haven't 

21 seen t h a t . 

22 COMMISSIONER BLOOM: We get a few at t h i s 

23 end. That's why I was asking. But i s there a 

24 chance t h a t d u r i n g a c q u i s i t i o n s or perhaps 

25 bankruptcies t h a t these logs could be l o s t or j u s t 
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1 f i l e d away somewhere? Would they always be 

2 accessible i n the case of a c q u i s i t i o n or bankruptcy? 

3 THE WITNESS: I t h i n k there's always the 

4 p o t e n t i a l f o r paper t o be l o s t . 

5 COMMISSIONER BLOOM: I want t o wind i t up 

6 here. I have a l i t t l e b i t about exception and 

7 variances. You mentioned a couple of times t h a t the 

8 exception process i s slow, but l a t e r on i n 

9 cross-examination you sa i d t h a t Yates had never 

10 a p p l i e d f o r an exception. 

11 THE WITNESS: That's c o r r e c t . 

12 COMMISSIONER BLOOM: I t h i n k we both heard 

13 Mr. Lane say t h a t he d e a l t w i t h an exception t h a t 

14 took e i g h t months. 

15 THE WITNESS: That's c o r r e c t . 

16 COMMISSIONER BLOOM: I s there any 

17 testimony you can t h i n k of from the past day and a 

18 h a l f , yesterday and today t h a t e s t a b l i s h e s a p a t t e r n 

19 of slow exceptions? 

2 0 THE WITNESS: Only i n those references 

21 t h a t were made. 

22 COMMISSIONER BLOOM: Do you know i f -- you 

23 have been working w i t h NMOGA. Do you know i f NMOGA 

24 has any data on the time t h a t exceptions take? 

25 THE WITNESS: I do not have any f i r s t h a n d 
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1 knowledge of NMOGA having t h a t i n f o r m a t i o n . 

2 COMMISSIONER BLOOM: Do you t h i n k such 

3 i n f o r m a t i o n could be u s e f u l t o us? 

4 THE WITNESS: I do. 

5 COMMISSIONER BLOOM: Do you t h i n k there's 

6 a chance we could be provided t h a t information? 

7 THE WITNESS: I t h i n k there could be a 

8 strong chance of p r o v i d i n g you w i t h t h a t 

9 i n f o r m a t i o n . 

10 COMMISSIONER BLOOM: Thank you. F i n a l l y , 

11 on Page 47 w i t h the permit approvals, I won't repeat 

12 Mr. Dangler's l i n e of questioning about s h r i n k i n g 

13 workforce or go i n t o some recent newspaper a r t i c l e s 

14 t h a t t a l k e d about the l i m i t e d number of inspectors 

15 or OCD s t a f f out i n the f i e l d , but e s s e n t i a l l y i f 

16 permits aren't approved -- was i t w i t h i n 3 0 days? 

17 Then they w i l l be granted a u t o m a t i c a l l y ? I s t h a t 

18 what you are proposing? 

19 THE WITNESS: I be l i e v e Ms. Gerholt said 

20 40 days, and I t h i n k t h a t ' s the a d d i t i o n of the 

21 numbers p o s s i b l y could be 4 0 days, but I would have 

22 t o look at the s e c t i o n . I t ' s 30 or 40 days. 

23 COMMISSIONER BLOOM: Page 47, yeah. The 

24 sentence s t a r t s , " I f the d i v i s i o n does not take 

25 a c t i o n w i t h i n 30 days of the r e c e i p t of the 
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1 a d m i n i s t r a t i v e l y - a p p r o v e d a p p l i c a t i o n , the 

2 a p p l i c a t i o n s h a l l be deemed approved." 

3 THE WITNESS: That's c o r r e c t i n t h a t 

4 s i t u a t i o n , yes. 

5 COMMISSIONER BLOOM: Do you have concerns 

6 t h a t could ever be abused? 

7 THE WITNESS: I n what terms? 

8 COMMISSIONER BLOOM: Could the company 

9 maybe even u n i n t e n t i o n a l l y at one p o i n t i n the year 

10 j u s t submit a number of ap p l i c a t i o n s ? 

11 THE WITNESS: To be q u i t e frank w i t h you, 

12 I have not thought of t h a t . 

13 COMMISSIONER BLOOM: Could a f l o o d of 

14 a p p l i c a t i o n s put an agency f a r behind i n t h e i r 

15 workload? 

16 THE WITNESS: There's always the 

17 p o s s i b i l i t y of t h a t . 

18 COMMISSIONER BLOOM: I t h i n k the l a s t 

19 t h i n g --

2 0 THE WITNESS: We experienced t h a t w i t h i n 

21 our l a s t company so t h a t ' s how I can r e l a t e t o t h a t . 

22 COMMISSIONER BLOOM: L a s t l y , on Page 44, 

23 No. 2 at the top, second sentence says, "The 

24 d i v i s i o n s h a l l send E-mail n o t i c e of the f i l i n g of 

25 the a p p l i c a t i o n f o r exception t o the persons who 
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have f i l e d a w r i t t e n request t o be n o t i f i e d . " I s 

2 t h a t i n l i e u of the t y p i c a l c e r t i f i e d l e t t e r sent 

3 out w i t h r e t u r n r e c e i p t s ? 

4 THE WITNESS: I'm so r r y , Commissioner, 

5 where are you r e f e r r i n g to? 

6 COMMISSIONER BLOOM: Page 44, No. 2, 

7 second sentence. I'm not sure I t y p i c a l l y see 

8 E-mail as a standard f o r n o t i f i c a t i o n under the New 

9 Mexico Code. I maybe mistaken. I s t h i s a departure 

10 from r e t u r n r e c e i p t c e r t i f i e d mail? I can j u s t 

11 continue. Did you ever have something f i l t e r e d out 

12 by your spam f i l t e r t h a t you should have gotten? 

13 THE WITNESS: Yes. 

14 COMMISSIONER BLOOM: Do you t h i n k t h a t 

15 could be a concern i n t h i s s i t u a t i o n ? 

16 THE WITNESS: I t ' s p o s s i b l e . 

17 COMMISSIONER BLOOM: Thank you. No 

18 f u r t h e r questions. 

19 CHAIRWOMAN BAILEY: Most of my questions 

20 were taken but I s t i l l do have one. You proposed t o 

21 change t o the d e f i n i t i o n of below-grade tanks t o 

22 lower t h a t l e v e l t o the number of b a r r e l s i n stead of 

23 500 b a r r e l s down t o g a l l o n s . Should there be an 

24 equivalent change i n the d e f i n i t i o n of sump so t h a t 

25 i t i s w i t h the capacity less than or equal t o f i v e 
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1 b a r r e l s ? 

2 THE WITNESS: I be l i e v e t h a t we had sta t e d 

3 t h a t sump has the cap a c i t y of less than or equal t o 

4 500 gall o n s which remains predominantly empty. I 

5 b e l i e v e t h a t was what we suggested. 

6 CHAIRWOMAN BAILEY: The suggestion was t o 

7 maintain the 500 g a l l o n s f o r a sump but --

8 THE WITNESS: You are c o r r e c t . 

9 CHAIRWOMAN BAILEY: --' f i v e b a r r e l s f o r 

10 below-grade tank. 

11 THE WITNESS: You are c o r r e c t . Because we 

12 had no gall o n s on t h a t because those vessels 

13 remained -- and I'm sorr y , I d i d n ' t c l a r i f y the 

14 question before I answered. But the reason we put 

15 t h a t i n there, your request was why would we not put 

16 an amount on a sump where we would on a below-grade 

17 tank? Because a below-grade tank i s p r i m a r i l y used 

18 f o r storage where the sump remains predominantly 

19 empty. That was the reason f o r t h a t , and I 

20 apologize f o r not l i s t e n i n g c l o s e r t o the question. 

21 CHAIRWOMAN BAILEY: Those are a l l the 

22 questions I have. Do you have r e d i r e c t ? 

23 MR. CARR: Yes, I do. 

24 REDIRECT EXAMINATION 

25 BY MR. CARR 
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Q. Mr. Fanning, i n cross-examination from 

2 Ms. Foster there were some questions about the 

3 Surface Owner P r o t e c t i o n Act and needing t o bond 

4 onto a p r o p e r t y and the suggestion t h a t i t might be 

5 impacted by the variance and exception p r o v i s i o n s of 

6 what NMOGA i s proposing. Do you r e c a l l that? 

7 A. I r e c a l l something t o t h a t e f f e c t , yes. 

8 Q. And you are f a m i l i a r w i t h -- g e n e r a l l y 

9 f a m i l i a r w i t h SOPA, are you not? 

10 A. Yes. 

11 Q. That i s the s t a t u t e t h a t governs 

12 r e l a t i o n s h i p s between operators and landowners? 

13 A. That's my understanding. 

14 Q. That s t a t u t e allows f o r you t o enter i n t o 

15 agreements w i t h landowners t h a t govern a f a i r l y wide 

16 v a r i e t y of th i n g s as a condition? 

17 A. I n my l i m i t e d knowledge, yes. 

18 Q. Ms. Foster asked you about them perhaps 

19 being able t o bond on a property? 

20 A. She d i d ask t h a t question. 

21 Q. I f you f i l e an a p p l i c a t i o n as an operator 

22 seeking a variance, does t h a t i n any way impact your 

23 r i g h t s under SOPA? Do you know? 

24 A. I do not know. 

25 Q. I f you f i l e d an a p p l i c a t i o n f o r a variance 
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1 under SOPA and someone objected because they f e l t i t 

2 d i d not provide reasonable p r o t e c t i o n f o r 

3 groundwater, would you a n t i c i p a t e t h a t matter would 

4 be addressed here under the P i t Rule? 

5 A. I would be q u i t e sure t h a t would happen. 

6 Q. Independent of SOPA? 

7 A. Yes. 

8 Q. Mr. Jantz asked you questions about 

9 language concerning n o t i f i c a t i o n when you are using 

10 a below-grade tank, and then he pointe d t o language 

11 t h a t s a i d they are under our proposal and under the 

12 r u l e r e q u i r e d t o be constructed w i t h appropriate 

13 engineering standards. Does t h a t language come from 

14 the cu r r e n t r u l e ? 

15 A. I be l i e v e i t does. 

16 Q. When Mr. Jantz asked you about being able 

17 t o f i l e standard plans and have them approved by the 

18 d i v i s i o n , and when he t a l k e d about using a l t e r n a t i v e 

19 methods t o determine depth t o groundwater, each of 

20 those t h i n g s must be approved by the d i v i s i o n or 

21 they cannot be used? 

22 A. That's e x a c t l y c o r r e c t . 

23 Q. Both Ms. Gerholt and Mr. Jantz sai d t h a t 

24 i f you f i l e d an a p p l i c a t i o n and you hadn't heard 

25 from the OCD, why don't you c a l l them and ask. Do 
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1 you know of any b e t t e r way t o ask the OCD f o r an 

2 op i n i o n on what you are proposing by f i l i n g a 

3 w r i t t e n a p p l i c a t i o n ? 

4 A. I t h i n k i t provides c l a r i f i c a t i o n f o r both 

5 p a r t i e s i n t h a t case t o do i t t h a t way. 

6 Q. Now, i n questioning from Ms. Gerholt there 

7 were questions about m u l t i - w e l l f l u i d management 

8 p i t s and what standards might be r e q u i r e d . You were 

9 here f o r Mr. Lane's testimony, were you not? 

10 A. Yes. 

11 Q. Are you aware of any m u l t i - w e l l f l u i d 

12 management p i t s t h a t have been approved i n New 

13 Mexico? 

14 A. No, I am not. 

15 Q. Do you understand t h a t we are probably 

16 going t o be l o o k i n g at a p p l i c a t i o n s t o consider 

17 m u l t i - w e l l f l u i d management p i t s before the OCD? 

18 A. I do b e l i e v e t h a t . 

19 Q. Wouldn't you t h i n k i t appropriate t o have 

2 0 some standards or process i n place so t h a t we could 

21 have a procedure t o f o l l o w when going t o the body t o 

22 seek approval? 

23 A. I t h i n k i t would be h i g h l y appropriate. 

24 Q. Wouldn't you t h i n k t h i s would be the 

25 appropriate place t o make t h a t decision? 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1d4c305f-cb2e-42d6-a2f5-d63215f47041 



Page 439 

1 A. Yes, I do. 

2 Q. You had some questions concerning 

3 s t o c k p i l i n g top s o i l w i t h the closed-loop system. 

4 When you use the closed-loop system, i s n ' t i t 

5 u s u a l l y on the w e l l pad? 

6 A. Yes, i t i s . 

7 Q. When you complete d r i l l i n g the w e l l don't 

8 you remediate or clai m the w e l l pad? 

9 A. We only r e c l a i m the w e l l pad a f t e r the 

10 l i f e of the w e l l . 

11 Q. Wouldn't you a n t i c i p a t e t h a t when you --

12 when are you re q u i r e d t o re c l a i m a w e l l s i t e on 

13 s t a t e land? 

14 A. A f t e r the w e l l has been plugged. 

15 Q. What about on f e d e r a l land? 

16 A. The same way. Now, we do have i n t e r i m 

17 reclamation which occurs f o r the unused p o r t i o n of 

18 the pad t h a t may have been u t i l i z e d d u r i n g the 

19 d r i l l i n g process on BLM. 

20 Q. On BLM? 

21 A. Yes, s i r . 

22 Q. Do you not do t h a t on s t a t e land? 

23 A. We do from time t o time but i t ' s not a 

24 r e q u i r e d p r a c t i c e . 

25 Q. When we t a l k about using booms on 
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1 l o c a t i o n s , i n your o p i n i o n would i t be b e t t e r t o 

2 keep these at a c e n t r a l s i t e than t o c a r r y them 

3 around from l o c a t i o n t o lo c a t i o n ? 

4 A. Central s i t e being a r e l e v a n t term i n the 

5 o i l patch, t h a t could be q u i t e a distance from the 

6 l o c a t i o n where they might a c t u a l l y be u t i l i z e d . 

7 Q. As you move them around don't they get 

8 damaged and break? 

9 A. There i s a high p o t e n t i a l , as I t h i n k I 

10 mentioned i n testimony, f o r t h a t t o happen. That's 

11 one of the reasons we addressed i t l i k e we d i d i n 

12 the r u l e , t o t r y t o prevent t h a t from happening and 

13 give us a b e t t e r method of a c t u a l l y accomplishing 

14 our goal, which would be t o remove the o i l from the 

15 surface of the p i t . 

16 Q. That's a l l I have. 

17 CHAIRWOMAN BAILEY: You may be excused. 

18 Let's take a ten-minute break. 

19 (Note: The hearing stood i n recess at 

20 2:22 t o 2:38.) 

21 CHAIRWOMAN BAILEY: We are t r y i n g t o work 

22 out continuance i n t o next week. The Commission i s 

23 a v a i l a b l e Wednesday, Thursday and Friday i f we can 

24 f i g u r e out what t o do w i t h the examiner hearings on 

25 Thursday. Are any of the attorneys here p a r t of the 
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examiner hearings t h a t are docketed f o r Thursday? 

2 MR. FELDEWERT: I would be happy t o speak 

3 w i t h my c l i e n t s t o see what the circumstances are 

4 w i t h respect t o Thursday. I haven't looked at the 

5 docket. I t h i n k there are a few cases on Thursday's 

6 docket. 

7 CHAIRWOMAN BAILEY: Quite a few. 

8 MR. FELDEWERT: Chances are a number of 

9 them w i l l get continued anyway, but w i t h some 

10 prodding by the Commission perhaps a number of them 

11 can be continued. 

12 CHAIRWOMAN BAILEY: And there w i l l not be 

13 p e n a l t i e s against the continuance r u l e . Mr. Jantz, 

14 would be a v a i l a b l e Wednesday, Thursday and Friday of 

15 next week? 

16 MR. JANTZ: Yes, Madam Chair, I can be 

17 here. 

18 CHAIRWOMAN BAILEY: Dr. Neeper? 

19 MR. NEEPER: Only Monday of next week and 

20 then I am absent f o r two weeks t h e r e a f t e r . 

21 CHAIRWOMAN BAILEY: We w i l l j u s t have t o 

22 continue our c o g i t a t i o n s here then. We w i l l have t o 

23 get back t o you. 

24 MS. FOSTER: I n terms of Dr. Neeper's 

25 schedule, i t i s only Tuesday. I would be w i l l i n g t o 
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1 delay my opening and p u t t i n g on my case so 

2 Dr. Neeper could get h i s case on and f i n i s h e d and 

3 cross-examined i f t h a t would help i n terms of 

4 scheduling, because I'm a v a i l a b l e a l l next week. 

5 CHAIRWOMAN BAILEY: The problem i s you 

6 would not be able t o cross-examine. 

7 MR. NEEPER: That can happen. I would 

8 l i k e a t l e a s t the o p p o r t u n i t y t o t e s t i f y , and Monday 

9 would be acceptable. 

10 CHAIRWOMAN BAILEY: Wednesday, Thursday 

11 and Friday are the days next week t h a t we are a l l 

12 a v a i l a b l e . Not Monday. 

13 COMMISSIONER BALCH: I t h i n k you would be 

14 able t o give your case t h i s week? 

15 MR. NEEPER: I could t e s t i f y on Friday of 

16 t h i s week i f t h a t f i t s w i t h the schedule. 

17 CHAIRWOMAN BAILEY: Let's see i f we can't 

18 work t h i s out. Let's proceed. 

19 MR. HISER: Thank you, Madam Chair. 

20 Members of the commission, I am E r i c Hiser. I'm 

21 another of the attorneys f o r the O i l and Gas 

22 As s o c i a t i o n and I w i l l be leadi n g the d i r e c t 

23 examination of Dr. Ben Thomas. 

24 BENJAMIN THOMAS 

25 a f t e r having been f i r s t d uly sworn under oath, 
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was questioned and t e s t i f i e d as f o l l o w s : 

2 DIRECT EXAMINATION 

3 BY MR. HISER 

4 Q. Would you s t a t e your name f o r the record, 

5 please? 

6 A. Yes, I'm Forest Benjamin Thomas, I I I . 

7 Q. Where do you reside? 

8 A. Houston, Texas. 

9 Q. And could you t e l l us a l i t t l e b i t about 

10 your academic t r a i n i n g ? 

11 A. Yes. I have a bachelor's degree i n 

12 b i o l o g y w i t h a chemistry minor from Tulane 

13 U n i v e r s i t y . I got my master's degree and my Ph.D. 

14 degree from the U n i v e r s i t y of Texas Graduate School 

15 of Biomedical sciences i n the f i e l d of pathology, 

16 which i s a fancy way of saying the study of disease 

17 processes. 

18 Q. And can you t e l l us a l i t t l e b i t about 

19 your p r o f e s s i o n a l background and t r a i n i n g ? 

20 A. Yes. A f t e r I completed my doctorate I was 

21 named a Rosalie B. H i t e f e l l o w a t the M.D. Anderson 

22 H o s p i t a l and Tumor I n s t i t u t e i n Houston where I was 

23 doing research on mechanisms of t o x i c i t y and 

24 c a r c i n o g e n i c i t y . A f t e r completing p o s t - d o c t o r a l 

25 work, my w i f e suggested I get a r e a l j o b . I was 
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1 h i r e d by S h e l l O i l Company and I worked f o r 12 and a 

2 h a l f years at S h e l l where I was responsible f o r 

3 p r o v i d i n g i n t e r n a l c o n s u l t i n g w i t h regard t o the 

4 h e a l t h e f f e c t s of chemicals and products t h a t S h e l l 

5 uses or produces. 

6 A f t e r twelve and a h a l f years there I was 

7 approached by an environmental c o n s u l t i n g company t o 

8 become a r e g i o n a l p r o j e c t manager f o r t o x i c o l o g y and 

9 r i s k management, and I have been a consultant ever 

10 since 1990. Right now I am independent, an 

11 independent consultant i n Houston and I am k i n d of 

12 t o n i n g back the amount of work t h a t I do because of 

13 my progressive p a r a l y s i s here, but i n general I am 

14 having a good time. 

15 Q. Have you had experience working w i t h 

16 petroleum waste c h a r a c t e r i z a t i o n assessment? 

17 A. I have. Once I became a consultant, I 

18 found t h a t a v a r i e t y of d i f f e r e n t groups s t a r t e d t o 

19 access my e x p e r t i s e , both governmental groups and 

20 i n d u s t r y groups and others. I was named, f o r 

21 example, when Congress created what's c a l l e d The 

22 Clean A i r Act Amendments of 1990 they created a 

23 t h i n g c a l l e d the Nat i o n a l Urban A i r Toxic Research 

24 Center and I was asked t o become a member of t h e i r 

25 science advisory panel. 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1 d4c305f-cb2e-42d6-a2f5-d63215f47041 



Page 445 

1 The State of Louisiana, the Secretary of 

2 Nat u r a l Resources r e t a i n e d me t o provide them r i s k 

3 assessment guidance w i t h regard t o t h e i r E & P waste 

4 disposal program and so I was the consultant w i t h 

5 regard t o dis p o s a l of waste or treatment of waste 

6 f o r Louisiana's D & R. Did I answer the question? 

7 Q. Do you have s i m i l a r p r o f e s s i o n a l 

8 experiences i n the area of t o x i c o l o g y and r i s k 

9 management? 

10 A. I do. I n a d d i t i o n t o my c o n s u l t i n g I'm an 

11 adjunct professor at the U n i v e r s i t y of Texas Health 

12 Science Center where I teach i n pathology, 

13 t o x i c o l o g y and r i s k management. 

14 Q. I f you look at the NMOGA e x h i b i t book 

15 behind Tab 10 there i s a document which appears t o 

16 be a resume. Are you f a m i l i a r w i t h t h i s document? 

17 A. Yes, I am. 

18 Q. And d i d you prepare the i n f o r m a t i o n on 

19 t h i s ? 

20 A. Yes, I d i d . 

21 Q. I s i t correct? 

22 A. I t i s c o r r e c t . 

23 MR. HISER: I would move the admission 

24 then of NMOGA E x h i b i t No. 10, the resume of Dr. Ben 

25 Thomas. 
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MR. JANTZ: No o b j e c t i o n . 

2 MS. GERHOLT: No o b j e c t i o n . 

3 MR. FORT: No o b j e c t i o n . 

4 DR. NEEPER: No o b j e c t i o n . 

5 CHAIRWOMAN BAILEY: I t ' s admitted. 

6 (Note: E x h i b i t 10 admitted.) 

7 MR. HISER: Thank you. We would tender 

8 Dr. Thomas as an expert i n the areas of petroleum 

9 waste c h a r a c t e r i z a t i o n , t o x i c o l o g y and r i s k 

10 assessment. 

11 MR. JANTZ: No o b j e c t i o n . 

12 MS. GERHOLT: No o b j e c t i o n . 

13 MR. NEEPER: No o b j e c t i o n . 

14 CHAIRWOMAN BAILEY: He i s admitted. 

15 Q. Dr. Thomas, behind Tab 11 of the NMOGA 

16 e x h i b i t book, i s there a p r e s e n t a t i o n t h a t you 

17 prepared t o a s s i s t the Commission i n understanding 

18 some of the issues r a i s e d i n t h i s rule? 

19 A. I d i d . 

20 Q. And are you prepared t o discuss t h i s 

21 s p e c i f i c a l l y ? 

22 A. Yes, I am. i 

23 MR. HISER: I f i t please the Commission, 

24 what we thought t o do i s p a r t of the e x h i b i t i s a 

25 discussion of what Dr. Thomas looked at i n terms of j 

i 
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1 the m a t e r i a l s found i n the p i t s . Rather than me 

2 asking a l o t of questions t h a t takes a l o t of time, 

3 i f i t ' s okay w i t h the Commission I w i l l j u s t have 

4 him s o r t of go through and t a l k about the d i f f e r e n t 

5 pieces of i n f o r m a t i o n he looked at t o ch a r a c t e r i z e 

6 the petroleum waste issues here, i f t h a t pleases the 

7 Commission. 

8 CHAIRWOMAN BAILEY: I appreciate the 

9 i n t e r e s t i n speed. 

10 MR. HISER: Thank you very much. 

11 Q. Dr. Thomas, i f we s t a r t w i t h your f i r s t 

12 s l i d e , which i s NMOGA E x h i b i t 11-2. What was the 

13 o b j e c t i v e t h a t you had as you were e v a l u a t i n g the 

14 r e v i s i o n s t o the P i t Rule c u r r e n t l y being proposed 

15 by NMOGA? 

16 A. Well, as you mentioned, I'm an expert i n 

17 r i s k assessment/risk management and NMOGA i s 

18 e s s e n t i a l l y paying me t o give some co n s i d e r a t i o n t o 

19 the r i s k issues associated w i t h the proposed 

20 p r o v i s i o n s of the P i t Rule; i n p a r t i c u l a r , t o make 

21 sure t h a t they are r e v i s i o n s are reasonable and 

22 provide an adequate margin of s a f e t y f o r the p u b l i c 

23 h e a l t h , the environment and n a t u r a l resources as 

24 s t a t e d i n the s t a t e law. 

25 Q. And one of the steps t h a t you took or t h a t 
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1 you evaluate i s you look at r i s k and appropriate 

2 r e g u l a t o r y response t o r i s k ? 

3 A. There are a couple terms commonly misused 

4 and thrown about p r e t t y l o o s e l y . One i s c a l l e d r i s k 

5 and the other i s hazard. Hazard i s defined 

6 t e c h n i c a l l y as the a b i l i t y t o cause an adverse 

7 e f f e c t . Risk i s defined t e c h n i c a l l y as the 

8 p r o b a b i l i t y of an adverse e f f e c t o c c u r r i n g . An 

9 example I use when I am g i v i n g classes i s t h a t you 

10 can step out i n f r o n t of an oncoming bus. That 

11 c l e a r l y presents the hazard of being i n j u r e d or 

12 k i l l e d , but i f the bus i s f i v e blocks away when you 

13 step out i n f r o n t of i t , the r i s k i s small. 

14 S i m i l a r l y w i t h chemicals. You have got t o 

15 have an exposure i n order t o have r i s k . You can 

16 have the world's most t o x i c chemical, but i f there 

17 i s no exposure there i s no r i s k . I t becomes 

18 important i n the r e g u l a t o r y s e t t i n g because i t i s 

19 the r i s k t h a t determines whether or not r e g u l a t i o n 

20 i s warranted. I t i s not hazard, i t ' s r i s k . Because 

21 the terms get thrown about so lo o s e l y , I t h i n k i t ' s 

22 important t o make sure we a l l have a standard 

23 vocabulary. 

24 Q. So as you s t a r t e d your assessment of 

25 hazard and r i s k , d i d you look at what was p o s s i b l y 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1 d4c305f-cb2e-42d6-a2f5-d63215f47041 



Page 449 
1 found i n the o i l and gas p i t s covered by the 

2 proposed r e v i s i o n s of Rule 17, S l i d e 11-4? 

3 A. I d i d . E s s e n t i a l l y what we have here i s a 

4 s i t u a t i o n where we have got p o t e n t i a l l y hundreds i f 

5 not thousands of chemicals present i n o i l and the 

6 various a d d i t i v e s and f l u i d s used and so on. So the 

7 question immediately came up, which of these 

8 chemicals should we spend time l o o k i n g at? Which 

9 ones could r e a l l y have an impact i n terms of p u b l i c 

10 h e a l t h or environment or n a t u r a l resources? 

11 So my recommendation t o the i n d u s t r y group 

12 was we ought t o do some chemical a n a l y s i s . Let's 

13 use standard EPA procedures and look a t the broad 

14 categories of chemicals t h a t are p o t e n t i a l l y found 

15 i n these kinds of p i t s and s t a r t t o determine j u s t 

16 how much of each chemical i s there and which of 

17 these chemicals are r e a l l y present at high enough 

18 c o n c e n t r a t i o n t o perhaps warrant r e g u l a t o r y 

19 a t t e n t i o n . 

20 So there are two a n a l y t i c a l programs t h a t 

21 were created, one by the i n d u s t r y and one by the 

22 OCD. There are s i g n i f i c a n t d i f f e r e n c e s between the 

23 two. I'm j u s t b r i e f l y going t o go through them. 

25 e s s e n t i a l l y s a i d t h a t we want t o c o l l e c t samples i n 

24 The programs t h a t the i n d u s t r y designed 
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1 the p i t s . We want t o c o l l e c t -- what we are most 

2 concerned w i t h are the p i t s being closed so l e t ' s 

3 take the p i t s t h a t have dewatered and take samples 

4 of the s o l i d i n the p i t s . We want t o sample at the 

5 surface, but because c e r t a i n t h i n g s v o l a t i l i z e o f f , 

6 the surface may not give you an accurate reading of 

7 what's i n the p i t . So l e t ' s also sample at depth. 

8 So there were samples t h a t were c o l l e c t e d beneath 

9 the surface and so on. 

10 I n the OCD program, what they d i d i s they 

11 c o l l e c t e d surface samples. They c o l l e c t e d at the 

12 f o u r corners of the p i t . My r e c o l l e c t i o n i s they 

13 then combined those samples together and then. 

14 analyzed t h a t composite sample there f o r the 

15 chemical a n a l y s i s . What happened e s s e n t i a l l y i s 

16 they now have an average of a l l the samples. And 

17 t h i s one may have been high, t h i s may have been low, 

18 t h i s one i n between, but by compositing a l l the 

19 samples together, they have e s s e n t i a l l y gotten an 

20 average. 

21 I n the i n d u s t r y program, our 

22 recommendation was l e t ' s not deal w i t h average. 

23 L e t ' s deal w i t h i n d i v i d u a l samples. I f I see any 

24 ana ly te f rom any o f the t e s t i n g t h a t ' s above a 

25 c r i t e r i o n , I want t o take a look more c l o s e l y at 
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1 t h a t p a r t i c u l a r chemical. I f i t doesn't exceed 

2 r e g u l a t o r y c r i t e r i a , you know, even simple c r i t e r i a , 

3 then I don't need t o spend -- I don't t h i n k anybody 

4 needs t o spend time on t h a t p a r t i c u l a r chemical. 

5 So what we are t r y i n g t o do i s now get 

6 some reasonable set of chemicals t h a t gives us a 

7 good handle of what's i n the p i t so i f there's any 

8 k i n d of t h i n g , these are the chemicals t h a t we w i l l 

9 s t a r t t o focus our a t t e n t i o n on. Make sense? 

10 Q. Dr. Thomas, I look a t the s l i d e s , j u s t the 

11 i n d u s t r y sampling program was done i n 2006 and the 

12 OCD sampling program approximately a year l a t e r . 

13 There's been some concern discussed i n the hearing 

14 about e v o l u t i o n s i n d r i l l i n g p r a c t i c e s . Has there 

15 been a s u b s t a n t i a l change i n the chemical 

16 composition of the f l u i d s t h a t you would expect i n 

17 the p i t s between these studies and today? 

18 A. No. 

19 Q. Are the i n f o r m a t i o n gathered i n the 

20 studies i n the i n d u s t r y sampling program and what's 

21 done i n the OCD the type of i n f o r m a t i o n t h a t would 

22 commonly be r e l i e d upon by an expert i n the area of 

23 waste assessment or t o x i c o l o g y or r i s k assessment as 

24 you're l o o k i n g at what should be done? 
25 A. Yes. 
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1 Q. Why don't you proceed i n d e t a i l f o r us a 

2 l i t t l e b i t about what you found when you looked at 

3 the st u d i e s . 

4 A. A l l r i g h t . As I mentioned, the i n d u s t r y 

5 program was designed t o s t a r t t o i d e n t i f y e i t h e r 

6 chemicals or classes of chemicals t h a t gave us a way 

7 t o i d e n t i f y the areas of concern. That's p o o r l y 

8 s t a t e d , but nonetheless. 

9 One of the f i r s t t h i n g s t h a t we found was 

10 t o t a l petroleum hydrocarbon. There are a number of 

11 ways t o def i n e TPH and the p r e f e r r e d way t h a t I have 

12 i s t o combine what's c a l l e d gasoline-range organics 

13 and diesel-range organics. The reason f o r t h a t i s 

14 j u s t a general terminology, but gasoline-range 

15 organics are e s s e n t i a l l y hydrocarbons t h a t d i s t i l l 

16 i n the range of about 120 degrees t o 350 degrees. 

17 That's gasoline. Diesel-range organics are 

18 g e n e r a l l y between 350 and 550 degrees up t o 750 

19 degrees Fahrenheit depending on whether they are 

20 kerosene d i e s e l or automotive type d i e s e l . So, 

21 t h e r e f o r e , diesel-range organics, 350 t o 750. 

22 A l l r i g h t . The reason why those are 

23 important -- t e l l you what. Let me t e l l you t h a t . 

24 We have two areas t h a t we were l o o k i n g a t . We had 

25 p i t s i n the northwest i n the San Juan Basin. Those 
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1 p i t s are p r i m a r i l y f o r n a t u r a l gas. I'm sorry, 

2 those w e l l s out there i n the San Juan are p r i m a r i l y 

3 n a t u r a l gas w e l l s . They g e n e r a l l y are d r i l l e d t o 

4 depths of about 1,000 f e e t . We also had three p i t s 

5 i n the southeast of New Mexico, and i n those cases 

6 those are d r i l l e d f o r o i l purposes, o f t e n at depths 

7 of l i k e 7500 f e e t beneath the surface. So they 

8 d i f f e r i n the types of f l u i d s t h a t are used and they 

9 d i f f e r i n the types of composition t h a t you might 

10 f i n d as a r e s u l t of the n a t u r a l gas versus o i l 

11 product i o n . 

12 Q. So p a r t of the goal of l o o k i n g at both the 

13 northwest and the southeast was t o make sure t h a t 

14 you had a broad overview of a l l of the f l u i d s l i k e l y 

15 t o be found? 

16 A. That's c o r r e c t . Not only t h a t , but you 

17 s t a r t t o r e a l i z e t h a t t h i n g s l i k e diesel-range 

18 organics are p a r t of the f o r m u l a t i o n of an oil-based 

19 d r i l l i n g mud; t h e r e f o r e , i t ' s going t o be present. 

20 Whereas i t also could be created from the petroleum 

21 t h a t you are e x t r a c t i n g from the formation. So, 

22 t h e r e f o r e , i t may be coming i n not as p a r t of the 

23 f o r m u l a t i o n but because you are a c t u a l l y producing 

24 o i l i n the d r i l l i n g process. 

25 I n any case, we had the o i l range --we 
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1 had t o t a l petroleum hydrocarbons t h a t were present, 

2 and what you w i l l see i s the OCD had a c r i t e r i o n of 

3 2500 m i l l i g r a m s per kilogram, so I used t h a t as the 

4 f i r s t screen. Do we have any at a l l t h a t exceeded 

5 that? Sure enough, we found some t h a t exceeded 

6 above 2500 m i l l i g r a m s per kilogram. What does t h a t 

7 mean? I w i l l t a l k about t h a t i n j u s t a minute. 

8 E s s e n t i a l l y f o r screening purposes, the 

9 TPH now f e l t l i k e as one of the issues or one of the 

10 chemicals t h a t I would s t a r t t o take a look a t . 

11 Q. When we t a l k about t o t a l petroleum 

12 hydrocarbons you d i s t i n g u i s h e d between 

13 gasoline-range organics and diesel-range organics. 

14 I s t h a t the sum t o t a l of t o t a l petroleum 

15 hydrocarbons or are there other hydrocarbons as 

16 well? 

17 A. There are two other f r a c t i o n s t h a t create 

18 the t o t a l . There's the o i l range organics, which 

19 are more l i k e the l u b r i c a t i n g o i l f o r automotive 

2 0 type t h i n g s , and there's the asphaltenes, which you 

21 see i n asphalt roads and so on. Those tend t o be 

22 very, very l a r g e molecules t h a t don't do anything or 

23 go anywhere. So as a r e s u l t , from what I was seeing 

24 here w i t h regard t o the i n d u s t r y purposes and OCD's 
25 purposes, they r e a l l y weren't r e l e v a n t t o the 

I 
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1 concern. 

2 Q. So i n your p r o f e s s i o n a l o p i n i o n they don't 

3 present a human h e a l t h concern or freshwater 

4 concern? 

5 A. Not i n any scenarios t h a t I could see i n 

6 regards t o o i l type waste. 

7 Q. Were there other c o n s t i t u e n t s of concern? 

8 A. Yes. We had c h l o r i d e anion. Once again, 

9 we d i d n ' t r e a l l y have a l o t of c r i t e r i a but c h l o r i d e 

10 anion i s an important analyte and I w i l l get t o t h a t 

11 i n more d e t a i l . As we saw i n the southeast, there's 

12 a s u b s t a n t i a l amount of c h l o r i d e anion seen i n the 

13 southeast i n the p i t s . 

14 Arsenic. Arsenic i s not p a r t of an 

15 o i l - b a s e d f o r m u l a t i o n or d r i l l i n g E & P f o r m u l a t i o n 

16 but i t occurs n a t u r a l l y i n the geologic formations 

17 being d r i l l e d . So arsenic i s not uncommon t o see. 

18 We d i d n ' t see high l e v e l s , but we d i d see 

19 some t h a t were l a r g e r than what was c a l l e d the T i e r 

20 1 r e s i d e n t i a l SSL or s o i l screening l e v e l , so 

21 arsenic now became something t h a t I wanted t o 

22 i d e n t i f y . 

23 Q. You note here t h a t you d i d n ' t believe t h a t 

24 i t was TCLP hazardous. What does t h a t mean and why j 

25 i s t h a t important f o r us t o understand? 1 
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1 A. EPA -- arsenic i s determined i n our 

2 a n a l y t i c a l program as t o t a l arsenic. What t h a t 

3 means i s t h a t they take a sample and they d i s s o l v e 

4 i t i n a very, very strong a c i d so we get the t o t a l 

5 arsenic c o n c e n t r a t i o n . But arsenic i s a s o l i d i n 

6 most cases, and the question i s could i t p o s s i b l y be 

7 e i t h e r environmentally mobile or i s i t p o s s i b l y t h a t 

8 i t ' s t o x i c . I n order f o r i t t o be t o x i c i t ' s got t o 

9 be absorbable i n t o the body. 

10 So one of the ways t h a t EPA came up w i t h 

11 t o evaluate those two issues, environmental m o b i l i t y 

12 and b i o a v a i l a b i l i t y , was t o def i n e an a n a l y t i c a l 

13 procedure c a l l e d the t o x i c i t y c h a r a c t e r i s t i c 
i 

14 leaching procedure where they took a weak a c i d t h a t 

15 you might f i n d i n the environment, keep the m a t e r i a l 

16 s o l i d overnight i n t h a t t h i n g and then analyze t o 

17 see how much of i t was a c t u a l l y d i s s o l v e d i n the 

18 a c i d . That's c a l l e d the TCLP. | 

19 When we d i d the a n a l y s i s on arsenic i t was 

2 0 not leachable i n the TCLP t e s t . That means i t 

21 doesn't d i s s o l v e i n water, even a c i d i c water, and, 

22 t h e r e f o r e , i t doesn't m o b i l i z e i n the environment. 

23 Likewise, i t ' s not absorbable i n t o the body. So 

24 even though arsenic i s t o x i c , i t ' s only t o x i c i f you 

25 absorb i t i n t o the body. 
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1 Q. So t h i s i s a case where what you were 

2 f i n d i n g i n the p i t s i s t h i s p a r t i c u l a r arsenic we 

3 are seeing here i s not b i o a v a i l a b l e and i s not 

4 biomobile? 

5 A. That's c o r r e c t . Barium. Barium i s p a r t 

6 of the fo r m u l a t i o n s of d r i l l i n g waste. I t ' s a 

7 weighting agent and o f t e n i t ' s barium sulphate 

8 t h a t ' s used. Barium sulphate, as you may know, i s 

9 what they use i n the barium enema, and again, we see 

10 the TCLP here. I t was not soluble i n the TCLP t e s t . 

11 Barium sulphate i s used f o r barium enema because 

12 i t ' s a great x-ray c o n t r a s t agent but not absorbed 

13 i n the body. I f you have a soluble form of barium 

14 i t can be very t o x i c and f a t a l , but barium sulphate 

15 i t s e l f i s not. What we have here showed up as an 

16 anolyte t h a t exceeded c r i t e r i a , but when we take a 

17 look at i t under the TCLP t e s t , not environmentally 

18 mobile, not i n the form t h a t ' s environmentally 

19 mobile and i t ' s not i n the form t h a t ' s p o t e n t i a l l y 

20 t o x i c . 

21 Benzene. Benzene i s a hydrocarbon t h a t i s 

22 found i n the gas organics. I t i s of r e g u l a t o r y 

23 concern almost always because i t i s one of the known 

24 human carcinogens. As a r e s u l t , i t w i l l normally 
25 f a l l out as t h a t . I n the case of Benzene, we had 
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1 one sample t h a t showed high l e v e l s of Benzene, and 

2 the problem i s t h a t one p a r t i c u l a r sample was 

3 d i l u t e d 1,000 f o l d , which i s much higher d i l u t i o n 

4 than normal i n a l l the other samples. I t was t h i s 

5 one sample t h a t gave us some concern t o the p o i n t 

6 t h a t we also -- I s t a r t e d t o t h i n k w e l l , what I am 

7 r e a l l y l o o k i n g at here i s an a r t i f a c t of the 

8 a n a l y t i c a l procedure, and the problems t h a t they had 

9 w i t h t h i s p a r t i c u l a r sample, r a t h e r than r e a l 

10 Benzene. However, nonetheless, i t exceeded my 

11 c r i t e r i o n and, t h e r e f o r e , as a r e s u l t Benzene i s 

12 here. I t ' s p a r t of the l i s t of compounds. 

13 Q. And when you looked at the OCD data, what 

14 was d i f f e r e n t about the m a t e r i a l s t h a t were sampled 

15 by OCD and d i d i t cause you t o reach any opinions? 

16 A. The OCD data are con s i s t w i t h what the 

17 i n d u s t r y found. I d i d n ' t see any s i g n i f i c a n t 

18 d i f f e r e n c e s or new chemicals or anything l i k e t h a t 

19 l o o k i n g at the OCD data. As I mentioned, the OCD 

20 data represented an average of the samples t h a t were 

21 c o l l e c t e d , and I p r e f e r r e d t o use the i n d u s t r y data 

22 set t o make any k i n d of f i r m d e c i s i o n r a t h e r than 

23 OCD. But e s s e n t i a l l y they were comparable. 

24 Q. Now, d i d the OCD data set also include the 

25 samples from p i t l i q u i d s whereas the i n d u s t r y 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1 d4c305f-cb2e-42d6-a2f5-d63215f47041 



Page 459 

1 samples were mostly d e r i v e d or d i r e c t e d at p i t 

2 s o l i d s ? I s t h a t c o r r e c t ? 

3 A. Yes, t h a t ' s c o r r e c t . I t appears t h a t not 

4 a l l the p i t s t h a t the OCD sampled reached the p o i n t 

5 of dewatering. They s t i l l had some l i q u i d s i n i t , 

6 so OCD went out and c o l l e c t e d some of the l i q u i d s . 

7 Q. So your e v a l u a t i o n has, i n f a c t , looked at 

8 both l i q u i d and s o l i d f r a c t i o n s , i n e f f e c t ? 

9 A. They d i d , yes. 

10 Q. What d i d you determine were the 

11 c o n s t i t u e n t s of concern based upon your review of 

12 the data c o l l e c t e d both i n the i n d u s t r y study and 

13 the OCD study? This would be NMOGA Slide 11-11. 

14 A. I t h i n k t h a t the i n d u s t r y program gave us 

15 a p r e t t y good handle on what types of chemicals were 

16 present t h a t now exceeded c r i t e r i a and, you know, of 

17 the several hundred or thousands of chemicals 

18 present, there were r e l a t i v e l y few high enough 

19 c o n c e n t r a t i o n even t o exceed basic, very 

20 conservative screening c r i t e r i a . 

21 So of those, the TPH or the t o t a l 

22 petroleum hydrocarbon which as I defined i t i s a 

23 combination of gasoline-range organics plus 

24 diesel-range organics, the c h l o r i d e anion and then 

25 Benzene were the three t h a t I i d e n t i f i e d as being 
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1 the ones of concern. I might mention t h a t i n the 

2 s t a t e of Louisiana, i t turned out t o be Benzene and 

3 organic compounds l i k e TRO/DRO t h a t turned out t o be 

4 the same, so we are g e t t i n g consistency between the 

5 New Mexico data and the Louisiana data. 

6 Q. I n a d d i t i o n j u s t t o the i n f o r m a t i o n t h a t 

7 was presented i n the i n d u s t r y study and the OCD 

8 study, d i d you consult w i t h the i n f o r m a t i o n t h a t you 

9 had gone through as p a r t of the Louisiana study and 

10 cur r e n t i n f o r m a t i o n t h a t ' s a v a i l a b l e t o experts of 

11 your nature about p o s s i b l y t o x i c compounds i n p i t s 

12 and d r i l l i n g f l u i d s ? 

13 A. I have done t h a t , yes. 

14 Q. So I be l i e v e t h a t your i n i t i a l testimony 

15 was t h a t there are hundreds, i f not perhaps 

16 thousands of chemicals t h a t are i n a p i t 

17 p o t e n t i a l l y ; i s t h a t correct? 

18 A. That's c o r r e c t . 

19 Q. So i t ' s your o p i n i o n then t h a t out of a l l 

2 0 those chemicals, t h a t these are the three chemicals 

21 t h a t are of greatest concern being c h l o r i d e anion, 

22 Benzene and t o t a l petroleum hydrocarbons defined as 

23 gasoline-range organics and diesel-range organics? 

24 A. From the a n a l y t i c a l data we developed, 
i 

25 these a r e . t h e t h r e e . 
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1 Q. T e l l us a l i t t l e b i t more about the 

2 s p e c i f i c concerns w i t h each of the three and why 

3 they should be of concern t o the Commission. 

4 A. With regard t o t o t a l petroleum 

5 hydrocarbon, I t o l d you a l i t t l e b i t about the 

6 gasoline-range organics. The gasoline f r a c t i o n 

7 contains the hydrocarbons t h a t are most water 

8 s o l u b l e . Of those Benzene, Toluene, Ethylbenzene 

9 and Xylene are the l i g h t aromatics and they tend t o 

10 be more water soluble than some of the other 

11 compounds. Because they are water s o l u b l e , i f there 

12 were ever a release from the p i t , then these would 

13 be the ones t h a t could get i n t o the water and 

14 migrate and, t h e r e f o r e , they become a concern. 

15 The DRO f r a c t i o n i s less water soluble as 

16 you can imagine. These are l a r g e r molecular weight 

17 compounds but they do have some l i g h t aromatics. 

18 Naphthalene and Methylnaphthalene are diesel-range 

19 aromatics t h a t have high water s o l u b i l i t y , and 

2 0 because of t h a t , they also are environmentally 

21 mobile. 

22 The gasol ine- range and d iese l - range 

23 organics are not so much a concern f rom the t o x i c i t y 
24 p o i n t o f view but they are a concern because they 

25 a f f e c t the odor and t a s t e o f water . So I i d e n t i f y 
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1 the hazard. I t s the odor and t a s t e type of property 

2 t h a t ' s a concern. 

3 Q. What about f o r c h l o r i d e ? 

4 A. Chloride anion s u r p r i s e s people when I 

5 t e l l them t h a t i t ' s not t o x i c . I t i s not considered 

6 t o be t o x i c e i t h e r i n animals or i n people. 

7 Chloride anion, however, i s extremely water soluble, 

8 and from the petroleum i n d u s t r y environmental 

9 perspective i t i s a great marker f o r when you've got 

10 a release. And not only t h a t , but by lo o k i n g at 

11 c h l o r i d e you can also determine t h a t t h i s i s the 

12 boundary of p o t e n t i a l impact. I don't know i f t h a t 

13 makes sense, but e s s e n t i a l l y t h i s i s very e a r l y 

14 marker of a release and the p o t e n t i a l area t h a t 

15 might have been impacted. 

16 Q. So e s s e n t i a l l y you can use c h l o r i d e as a 

17 way of saying i f there has been a release of p i t 

18 f l u i d s or w e l l f l u i d s , t h a t the c h l o r i d e i s a 

19 d i s t i n c t i v e signature of t h a t i n many cases? 

20 A. That i s c o r r e c t . That i s c o r r e c t . Now, I 

21 see i n the l i t e r a t u r e t h a t c h l o r i d e i s o f t e n t a l k e d 

22 about having t o x i c i t y t o p l a n t s , a f f e c t i n g or 

23 i n h i b i t i n g the growth of p l a n t s . But when I take a 

24 look at the data i t s e l f , i t ' s not the c h l o r i d e per 

25 se but i t ' s the s a l t the c h l o r i d e form i s i n . 
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1 Sodium c h l o r i d e i s d i f f e r e n t from magnesium c h l o r i d e 

2 i s d i f f e r e n t from a l l the other types of s a l t . And 

3 as a r e s u l t , i t ' s not the c h l o r i d e , t o me at l e a s t . 

4 I t appears t o be more of the s a l t form t h a t r e a l l y 

5 i s the t h i n g t h a t a f f e c t s the t o x i c i t y . 

6 Q. I n other words the c a t i o n more than the 

7 anion? 

8 A. That's c o r r e c t . 

9 Q. I b e l i e v e t h a t b r i n g s you t o Benzene. 

10 A. Benzene. As I mentioned Benzene i s a 

11 component of the l i g h t aromatics. I t ' s the most 

12 soluble i n water, and as a r e s u l t i t ' s p o t e n t i a l l y 

13 environmentally mobile. I mentioned before t h a t 

14 Benzene i s a human carcinogen and as a r e s u l t 

15 there's always a concern, and as a r e s u l t of t h a t we 

16 wanted t o make sure t h a t Benzene was included among 

17 the anolytes t h a t i s monitored on a r o u t i n e basis, 

18 and e s p e c i a l l y i f there's a release. 

19 Q. So given t h a t these are the m a t e r i a l s t h a t 

20 are i n the p i t s , do you b e l i e v e t h a t i t ' s necessary 

21 t o comprehensively t r y t o sample f o r a l l of the 

22 thousands of c o n s t i t u e n t s i n the p i t or can you 

23 choose a couple of i n d i c a t o r s of the p i t as an 

24 appropriate way of t r y i n g t o address the r i s k t h a t 

25 they provide? 
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1 A. Well, from the a n a l y t i c a l data we 

2 developed, i t appears t h a t the only chemicals we 

3 need t o monitor on a r o u t i n e basis would be the 

4 three t h a t we t a l k e d about here. 

5 Q. How does the r u l e go about t r y i n g t o 

6 address the r i s k s t h a t are presented by these 

7 c o n s t i t u e n t s d i r e c t l y and I t h i n k i n d i r e c t l y by 

8 f l u i d s generally? What steps does i t take? How? 

9 A. I'm not sure I understand the question. 

10 Q. Let me rephrase i t . How does the P i t Rule 

11 and the proposed r e v i s i o n s t o the P i t Rule t r y t o 

12 address or manage the r i s k s t h a t are being presented 

13 by the c h l o r i d e anion, the po s s i b l e presence of 

14 Benzene and the t o t a l petroleum hydrocarbons? 

15 A. You may not l i k e the answer, but I tend t o 

16 t h i n k t h a t both from the i n d u s t r y p o i n t of view and 

17 OCD's p o i n t of view, we are a l l doing a very poor 

18 j o b of addressing the r i s k s . And t h a t ' s not t o say 

19 t h a t the r i s k s are s u b s t a n t i a l . 

2 0 One of the recommendations t h a t I had i n 

21 my p r i o r testimony before the Commission was t h a t 

22 nobody i s t a l k i n g w i t h a c l e a r understanding of what 

23 the issues are. Do we know who we are t r y i n g t o 

24 p r o t e c t ? From what k i n d of mechanism, what k i n d of 

25 pathway of exposure and so on. As a r e s u l t --
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1 because we do not. And I wasn't able t o get a c l e a r 

2 answer. What we are l e f t w i t h are a l o t of 

3 conjectures and, you know, fear-mongering type of 

4 th i n g s and i t doesn't allow f o r r e a l l y concrete 

5 discussion. 

6 The proposed r u l e s from our proposal from 

7 NMOGA has a couple of ta b l e s t h a t have c r i t e r i a i n 

8 there t h a t the i n d u s t r y s a i d we can l i v e w i t h . And 

9 I sa i d t h a t ' s great, but i f you r e a l l y t h i n k about 

10 i t , I was very c a r e f u l t o s t a t e t h a t the r i s k i s 

11 determined by the p o t e n t i a l f o r exposure. You have 

12 got t o have a receptor; you have t o have a complete 

13 pathway f o r exposure. And the question i s , does 

14 t h a t exposure r e s u l t i n a l e v e l of exposure t o a 

15 t o x i c i t y then high enough t o produce an adverse 

16 e f f e c t ? That's the key question from the r e g u l a t o r y 

17 p o i n t of view. I s the exposure high enough t o 

18 produce an adverse e f f e c t ? 

19 When I s t a r t e d t o look at the E & P type 

20 of t h i n g s and the various pieces of the P i t Rule, I 

21 came t o the conclusion t h a t i n a c t u a l f a c t we don't 

22 have complete pathways of exposure. We have -- i n 

23 most cases. And when I asked f o r what i s the l e v e l 

24 of concern, what i s the receptor and the pathway of 

25 concern, I wasn't able t o get good answers e i t h e r 
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1 from OCD or from the i n d u s t r y . 

2 Q. And so i f you were t o look at t h i s as a 

3 r i s k manager now l o o k i n g at the pathways of exposure 

4 which create the r i s k , what are the types of 

5 pathways t h a t you would be l o o k i n g at evaluating? 

7 As I s t a r t e d t o t h i n k about a p i t , the primary 

8 c o n s t i t u e n t s of the p i t i s b e n t o n i t e c l a y . And 

9 bento n i t e i s a very f i n e p a r t i c l e . I t ' s so f i n e 

10 t h a t i t ' s easy t o suspend i t i n water and create 

11 what's c a l l e d a d r i l l i n g mud. And durin g the use of 

12 the d r i l l i n g mud you form -- you get l i t t l e rocks 

13 t h a t are formed or created by the d r i l l i n g 

14 operation. You get b i g rocks, as f a r as t h a t goes. 

15 And the d r i l l i n g mud w i l l b r i n g t h a t up and put i t 

16 i n t o the p i t and so on. 

17 So suppose t h a t a l l the d r i l l i n g i s now 

18 completed and they are ready t o close the p i t . Now 

19 you have no more c i r c u l a t i o n of a l l t h i s mud and a l l 

20 the other t h i n g s . So g r a v i t y s t a r t s t o now take 

21 e f f e c t . You have got p i t s t h a t are l i n e d w i t h 

22 geomembranes, a l l the leak d e t e c t i o n systems and so 

23 on. You allow g r a v i t y t o s t a r t t o s e t t l e t h i n g s , 

24 and these rocks, the b i g rocks s e t t l e f i r s t followed 

25 by smaller p a r t i c l e s of sand and g r i t and so on, and 

6 A. Let me answer a l i t t l e b i t d i f f e r e n t way. 
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1 e v e n t u a l l y the b e n t o n i t e c l a y p a r t i c l e s s t a r t t o 

2 s e t t l e out. From the environmental p o i n t of view, 

3 i f you have got a hazardous waste p i t , what you do 

4 i s you create i t as b u i l d i t i n c l a y , because clay 

5 doesn't allow anything through. Very low 

6 p e r m e a b i l i t y , both water p e r m e a b i l i t y and chemical 

7 p e r m e a b i l i t y . So here we have a p i t t h a t ' s now 

8 s t a r t i n g t o f i l l w i t h deposits of c l a y . 

9 So as I look at i t , the easiest way t o see 

10 what's happening i s imagine you have a container of 

11 ping-pong b a l l s , and over t h a t you now pour the 

12 b e n t o n i t e c l a y which I assume are l i k e l i t t l e BBs. 

13 They go around and they completely seal the space 

14 between the ping-pong b a l l s and you now e s s e n t i a l l y 

15 have c l a y everywhere. Low p e r m e a b i l i t y c l a y . I n 

16 t h a t c l a y these are the samples t h a t we c o l l e c t e d i n 

17 our i n d u s t r y program. These are the chemicals t h a t 

18 were present i n t h a t c l a y . When I looked at i t , 

19 these are chemicals t h a t are not going anywhere. 

20 They are entombed i n the c l a y l i n i n g . 

21 Now the question i s what do we do w i t h i t ? 

22 Gee-whiz, we put f o u r f e e t of clean d i r t on top of 

23 i t and then p l a n t i t w i t h p l a n t s . As a r e s u l t , the 

24 s t u f f i s not even g e t t i n g d i r e c t contact. So when I 

25 take a look at the exposure scenarios, somebody has 
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1 got t o go f o u r f e e t down before they even contact 

2 the cl a y , and the c l a y i s not going t o have a l o t of 

3 chemicals i n i t . So as a r e s u l t , I don't f i n d 

4 r e a l l y compelling argument t o say we have got 

5 exposure scenarios t h a t are r e a l l y of concern. 

6 Q. So when you say d i r e c t exposure r i s k , does 

7 t h a t mean a person would a c t u a l l y contact the c l a y 

8 or the c u t t i n g s or s t u f f l i k e t h a t w i t h t h e i r hands 

9 and have the p o s s i b i l i t y of i n g e s t i n g i t or p u t t i n g 

10 i t through t h e i r skin? 

11 A. That i s one exposure scenario, and t h a t ' s 

12 the one t h a t EPA uses i n t h e i r most conservative, 

13 p r o t e c t i v e scenario; t h a t you a c t u a l l y have somebody 

14 l i v i n g and c o n t a c t i n g the surface and e a t i n g the 

15 c l a y every day, every day f o r t h e i r l i f e t i m e , 70 

16 years. 

17 Q. Now, there might be some f o l k s t h a t are 

18 concerned t h a t water i s going t o pass through t h i s 

19 c l a y and the c u t t i n g s and go down t o the groundwater 

20 and contaminate the d r i n k i n g water w e l l . I s t h a t a 

21 s i g n i f i c a n t concern i n t h i s case? 

22 A. I don't b e l i e v e so. 

23 Q.. Why not? 

24 A. Because the c lays are not t h a t permeable. 

25 The h y d r a u l i c c o n d u c t i v i t y o f c l a y i s so low they 
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1 won't go through. Water w i l l tend t o form and go 

2 down around the c l a y . 

3 Q. I n a d d i t i o n , when you looked at the TCLP 

4 t e s t , which I understand i s a leaching t e s t , and you 

5 combined the e f f e c t of the leaching t e s t w i t h the 

6 c l a y w i t h the distance, what does t h a t t e l l you 

7 about what you see i n the p o i n t of reasonably 

8 foreseeable use of the water? I s i t going t o be a 

9 very high c o n c e n t r a t i o n of these c o n s t i t u e n t s i n 

10 there or w i l l i t have been reduced from what i t 

11 would have been when I f i r s t disposed of i t ? 

12 A. May I get you t o repeat the question? 

13 Q. You t e s t i f i e d t h a t the c o n s t i t u e n t s have 

14 s e t t l e d i n the p i t so now we have a mixture of 

15 d r i l l i n g muds and c u t t i n g s . And we also have i n 

16 t h i s case the l i n e r and the p i t , because the 

17 temporary p i t s have t o have l i n e r s . You t e s t i f i e d 

18 there's a very low p e r m e a b i l i t y . I believe you 

19 p r e v i o u s l y t e s t i f i e d t h a t f o r a number of 

2 0 c o n s t i t u e n t s l i k e arsenic and barium they d i d not 

21 appear t o leach when subjected t o the TCLP t e s t . 

22 A. That's r i g h t . 

23 Q. So my question was: Would the 

24 con c e n t r a t i o n of any of these chemicals when you 

25 look at them i n a reasonably foreseeable place of 
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1 use, draw from a w e l l because there's groundwater, 

2 would t h a t be lower than i t was when I had disposed 

3 of i t i n the p i t i t s e l f ? I n other words, i s the 

4 co n c e n t r a t i o n of the p i t higher or lower than the 

5 co n c e n t r a t i o n would be i n the water? 

6 A. I t ' s going t o be higher. 

7 Q. And does t h a t provide a d d i t i o n a l 

8 p r o t e c t i o n f o r people who might use t h a t water? 

9 A. Yes. 

10 Q. And what are the steps t h a t the r u l e has 

11 taken as you look at the r u l e as i t stands now and 

12 the proposed r e v i s i o n s , t o reduce d i r e c t exposure 

13 r i s k ? Probably the most important one you said was 

14 the coverage w i t h the f o u r f o o t of s o i l . Are there 

15 other steps the r u l e has taken t o deter or prevent 

16 d i r e c t contact? 

17 A. As I r e c a l l , there's also i n c e r t a i n cases 

18 a geomembrane put over before the cover. But o f f 

19 the top of my head, I don't t h i n k so. 

2 0 Q. So i n summary, as you look at t h i s as a 

21 t o x i c o l o g i s t and as a r i s k assessor, do you bel i e v e 

22 t h a t the proposed r e v i s i o n s of the P i t Rule as 

23 proposed by i n d u s t r y are p r o t e c t i v e ? 

24 A . I do. 

25 Q- And are they p r o t e c t i v e o f p u b l i c heal th? 
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1 A. I do. 

2 Q. What about of the environment? 

3 A. Also p r o t e c t i v e of the environment. 

4 Q. There 1s been some concern i n 

5 cross-examination about drippage and leakage from 

6 the equipment going i n t o p i t s or p o t e n t i a l l y i n t o 

7 below-grade tanks. Do you b e l i e v e t h a t would 

8 introduce any r i s k over and above or d i f f e r e n t from 

9 the r i s k you considered i n your analysis? 

10 A. No. 

11 Q. Would some of the drippage and leakage 

12 been included i n the studies conducted? 

13 A. I f i t occurred, yes. 

14 Q. Even i f i t had not, would a volume of t h a t 

15 i n r e l a t i o n t o the amounts t h a t we are loo k i n g at be 

16 of a l e v e l t h a t would cause you concern? 

17 A. No. I might mention t h a t the same 

18 issue came up i n the discussions i n Louisiana, and 

19 i t d i d n ' t . I t wasn't an issue t h e r e . 

20 Q. I f you t u r n t o Page 23 of NMOGA's E x h i b i t 

21 1, which i s the t e x t of the proposed r e v i s i o n s , 

22 there's been some discussion about a proposed change 

23 and a l l o w i n g of hydrocarbon-based d r i l l i n g f l u i d s t o 

24 go i n t o a temporary p i t i n s t e a d of the current r u l e 

25 which i s t h a t they have t o go i n t o a s t e e l - - a tank 
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made of s t e e l or other m a t e r i a l . Does t h a t change 

2 cause you any concern? 

3 A. No. 

4 Q. Why not? 

5 A. A couple reasons. One i s t h a t -- w e l l , 

6 l e t me have you repeat the question q u i c k l y . 

7 Q. Okay. Does the allowance of 

8 hydrocarbon-based d r i l l i n g f l u i d s t o go i n t o a 

9 temporary p i t i n s t e a d of keeping them i n a tank 

10 cause you a d d i t i o n a l concern? 

11 A. No. 

12 Q. Why not? Why does i t not cause you 

13 concern? 

14 A. Again, as long as the tank i s not le a k i n g 

15 there i s no -- r e a l l y no concern. I mean, there's 

16 no exposure. 

17 Q. Now, you s a i d tank. We were t a l k i n g about 

18 p i t s . 

19 A. P i t . Whatever. As I'm t r y i n g t o t h i n k of 

20 an exposure scenario t h a t ' s r e l e v a n t here, I'm not 

21 seeing one t h a t gives me concern. 

22 Q. And then j u s t t o back up t o your i n i t i a l 

23 assessment i s you looked i n i t i a l l y at the p i t 

24 contents b a s i c a l l y i n an as-disposed mode before 

25 we've t a k i n g any closure a c t i v i t i e s r a t h e r than 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1 d4c305f-cb2e-42d6-a2f5-d63215f47041 



Page 473 

1 d r y i n g . Were the concentrations of the c o n s t i t u e n t s 

2 i n the p i t of such a great height t h a t i t gave you 

3 s i g n i f i c a n t concern or a l i t t l e concern about the 

4 exposure t o i t ? 

5 A. They a c t u a l l y give me very l i t t l e concern. 

6 Q. So i f we implement these a d d i t i o n a l 

7 measures t h a t are l a i d out i n the r u l e s , t h i n g s such 

8 as fencing, s i t i n g r e s t r i c t i o n s , the closure w i t h 

9 f o u r f e e t of s o i l across the top, does t h a t reduce 

10 your concerns about the exposure p o t e n t i a l s ? 

11 A. I t h i n k so. I t h i n k the proposals here 

12 are a good balance of f u n c t i o n w i t h regard t o 

13 needing t o d r i l l f o r o i l and also p r o t e c t i n g the 

14 h e a l t h and s a f e t y and environment. I t h i n k the 

15 requirements as suggested by NMOGA are reasonable. 

16 Q. I guess one f i n a l substantive question. 

17 I f we focus on the c h l o r i d e , the Benzene, the t o t a l 

18 petroleum hydrocarbons, do we have a high l e v e l of 

19 confidence t h a t a l l the c o n s t i t u e n t s of concern 

20 l i k e l y would be addressed i f those are addressed? 

21 A. Those are the primary ones. I can foresee 

22 there could be exposure scenarios where other 

23 chemicals could become an issue, but i n general, 

24 these are the three t h a t we want t o make sure we get 

25 addressed. 
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1 Q. So i f you were a d v i s i n g a r e g u l a t o r y body, 

2 would you advise them t o look f o r any a d d i t i o n a l 

3 c o n s t i t u e n t s or would these be the three or four 

4 t h a t you would recommend? 

5 A. These are the three t h a t I would 

6 recommend. 

7 Q. Dr. Thomas, attached t o your e x h i b i t book, 

8 and I be l i e v e t h i s i s behind Tab 12, there i s a 

9 r e p o r t . Did you prepare t h i s report? 

10 A. I d i d . 

11 Q. Does t h i s summarize the testimony t h a t you 

12 have given f o r the Commission? 

13 A. I t does. 

14 MR. HISER: Madam Chairman, I move t o 

15 admit E x h i b i t s 11 and 12. 

16 CHAIRWOMAN BAILEY: Do you have an 

17 objection? 

18 MR. JANTZ: I do not. 

19 MR. FORT: No. 

20 MS. GERHOLT: No o b j e c t i o n . 

21 MS. FOSTER: No o b j e c t i o n . 

22 MR. NEEPER: No o b j e c t i o n . 

23 CHAIRWOMAN BAILEY: I t w i l l be admitted. 

24 (Note: E x h i b i t s 11 and 12 admitted.) 

25 MR. HISER: That completes my 
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cross-examination of Mr. Thomas. 

2 CHAIRWOMAN BAILEY: Ms. Foster, any 

3 questions? 

4 MS. FOSTER: I do not. Thank you. 

5 CHAIRWOMAN BAILEY: Mr. Jantz? 

6 CROSS-EXAMINATION 

7 BY MR. JANTZ 

8 Q. Good afternoon, Dr. Thomas. Good t o see 

9 you again. 

10 A. Good afternoon. 

11 Q. Let's go back t o 2007. You t e s t i f i e d i n 

12 the hearing adopting the P i t Rule; i s t h a t correct? 

13 A. 2007? 

14 Q. 2007/2008. 

15 A. Okay. 

16 Q. You d i d , d i d you not? 

17 A. I t e s t i f i e d before on t h i s , yes. 

18 Q. And you were q u a l i f i e d i n t h a t hearing as 

19 an expert i n t o x i c o l o g y and r i s k assessment as well? 

20 A. Yes. 

21 Ci You went through a s i m i l a r process i n your 

22 tes timony there i n e v a l u a t i n g the P i t Rule as you 

23 d i d i n e v a l u a t i n g these amendments; i s t h a t true? 

24 Comparing r i s k assessment t o value judgments? 

25 A. The data t h a t I presented here i s the same 
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data t h a t was presented at t h a t time. 

2 Q. So you looked at the same data here as you 

3 d i d i n the P i t Rule; i s t h a t co r r e c t ? 

4 A. That's c o r r e c t . 

5 Q. And d i d your a n a l y s i s change at a l l 

6 between now and then? 

7 A. No. 

8 Q. Did your conclusion change at a l l ? 

9 A. No. 

10 Q. Back i n the P i t Rule proceeding back i n 

11 2007/2008, you e s s e n t i a l l y t e s t i f i e d t h a t a l l of the 

12 c o n s t i t u e n t s of concern t h a t you i d e n t i f i e d today 

13 were c o n s t i t u e n t s of concern then; i s t h a t r i g h t ? 

14 A. That's c o r r e c t . 

15 Q. TPH, benzene and c h l o r i d e ; i s t h a t 

16 c o r r e c t ? 

17 A. That's c o r r e c t . 

18 Q. And your reasons f o r those being of 

19 concern are the same as they were i n 2007/2008? 

20 A. They are. 

21 Q. So I guess i t ' s no coincidence then t h a t 

22 the Table 1 and Table 2 i n the in d u s t r y ' s proposed 

23 amendments, t h a t ' s Page 41 of NMOGA's Attachment A, 

24 r e f l e c t your recommendations? 

25 A. A c t u a l l y , no. 
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1 Q. I'm sor r y , could you c l a r i f y ? 

2 A. The Table 1 and 2 are by the industry \ 

3 group. I was asked t o evaluate and determine 

4 whether they were reasonable numbers and the answer j 

5 i s yes, they are reasonable. 

6 Q. I'm sor r y , d i d you have anything else t o I 

7 say? 1 

8 A. No. | 

9 Q. I'm so r r y , I thought I i n t e r r u p t e d you. 

10 Back i n 2007/2008 d i d you not recommend t h a t TPH 

11 should be a screening c o n s t i t u e n t f o r the r u l e s : 

12 r a t h e r than the 3103 standards? 

13 A. Repeat t h a t . 

14 Q. Sure. Back i n 2007/2008 i n the P i t Rule | 

15 hearing, was i t your recommendation t h a t TPH be a 1 

16 screening c o n s t i t u e n t r a t h e r than the 3103 standards 

17 as proposed by the O i l Conservation D i v i s i o n at t h a t I 

18 time? 

19 A. The answer i s yes. 

20 Q. And same w i t h beetex? 

21 A. I n a c t u a l f a c t I d i d n ' t recommend beetex. j 

22 I recommended Benzene. j 
23 Q. I'm so r r y , Benzene. And chloride? 

I 
24 A. Correct. j 

25 Q. Now, l o o k i n g a t your E x h i b i t 12, you 1 
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prepared an overview and summary of your testimony 

2 i n 2007/2008 as w e l l , d i d you not? 

3 A. That's c o r r e c t . 

4 Q. I s t h i s E x h i b i t 12 s u b s t a n t i a l l y the same 

5 as t h a t summary of your testimony? 

6 A. I t should be very s i m i l a r , yes. 

7 Q. I s i t f a i r t o summarize the -- l e t me 

8 withdraw t h a t . Let's t a l k a l i t t l e b i t about some 

9 of these other r i s k assessments t h a t you have done. 

10 You s a i d t h a t the s o l u b i l i t y of TPH wasn't an issue 

11 of concern because i t wasn't soluble? I s t h a t 

12 r i g h t ? Let me rephrase. TPH -- people can't get 

13 exposed t o TPH because i t ' s not so l u b l e . Did I 

14 understand t h a t r i g h t ? 

15 A. No. 

16 Q. Please e x p l a i n again. 

17 A. TPH has c e r t a i n c o n s t i t u e n t s t h a t are 

18 water s o l u b l e . The most water soluble are the l i g h t 

19 aromatics, benzene, toluene, ethylbenzene and 

20 xylene. 

21 Q. And so i f there's a leak i n a l i n e r , 

22 people may be exposed t o those i f they come i n 

23 contact w i t h groundwater t h a t ' s been contaminated by 

24 the leak, i s t h a t r i g h t ? 

25 A. I n c e r t a i n terms, yes. 
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2 aromatics, can the s o l u b i l i t y be a f f e c t e d by the 

3 presence of s u r f a c t a n t s i n flowback f l u i d s ? 

4 A. By what? 

5 Q. Surfactants i n flowback f l u i d s ? 

6 A. The answer i s maybe. 

7 Q. Maybe? 

8 A. But probably not a s i g n i f i c a n t amount. 

9 Q. So i t i s possible? 

10 A. Oh, yeah. But even i f you don't have 

11 s u r f a c t a n t s you're going t o have beetex t h a t 

12 dissolves i n water. 

13 Q. I t h i n k t h a t ' s a l l I have. Thank you, 

14 Dr. Thomas. 

15 CHAIRWOMAN BAILEY: Ms. Gerholt? 

16 MS. GERHOLT: No questions f o r the 

17 witness. 

18 CHAIRWOMAN BAILEY: Mr. Dangler? 

19 CROSS-EXAMINATION 

20 BY MR. DANGLER 

21 Q. Good afternoon. 

22 A. Good afternoon. 

23 Q. I want t o r e a l l y understand your 

24 testimony. I t appears t h a t c l a y i s k i n d of a 

25 magical lockup substance t h a t you are t e s t i f y i n g 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1 d4c305f-cb2e-42d6-a2f5-d63215f47041 



Page 480 

1 about. Have I missed something about i t ? 

2 A. Well, I guess i t could be s a i d t h a t way. 

3 Q. I n t h a t case i s there any l i m i t t o what 

4 you would be concerned about being i n one of these 

5 p i t s ? T h e o r e t i c a l l y under your theory? 

6 A. I f you've got -- i n theory, i t ' s possible 

7 t o have a contaminant t h a t i s so concentrated t h a t 

8 you s t a r t t o d i s r u p t the packing of the c l a y and you 

9 change the p e r m e a b i l i t y of the c l a y . That would 

10 r e q u i r e a huge amount of chemical, but i f you give 

11 me a h y p o t h e t i c a l l i k e t h a t , I have t o t e l l you t h a t 

12 i t ' s p o s s i b l e you could have so much o i l t h a t you 

13 are not g e t t i n g good s e t t l i n g . 

14 Q. Okay. So there i s a l i m i t t o what t h i s 

15 c l a y can handle, what these clays can handle? 

16 A. Yeah, but remember, these are you know, 

17 when you are l o o k i n g at o i l , you are l o o k i n g at o i l 

18 i n a transmissive zones bounded by clays and shale, 

19 impermeable l a y e r s . A l l I am saying i s i t creates 

20 an impermeable l a y e r f o r the most p a r t t h a t o i l and 

21 other chemicals are not going t o go through. 

22 Q. And you s a i d t h a t Benzene i s a concern 

23 because i t ' s a carcinogen? 

24 A. Benzene i s a human carcinogen, c o r r e c t . 
25 Q. So l e t ' s j u s t take the numbers w i t h 
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2 A. I'm sorry? 

3 Q. Let's j u s t take the numbers w i t h 

4 Benzene - -

5 A. Okay. 

6 Q. -- under the proposed NMOGA change. 

7 A. What i s that? 

8 Q. The number i s ten, I be l i e v e , i f I am 

9 remembering i t c o r r e c t l y , t h a t ' s recommended? 

10 A. As I r e c a l l , t h a t ' s r i g h t . 

11 Q. Yeah. Would you be comfortable w i t h 100? 

12 A. For a p i t ? 

13 Q. Yes. 

14 A. The answer i s yes. 

15 Q. Would you be comfortable w i t h 1,000? 

16 A. Yes. 

17 Q. So some very high l e v e l carcinogen l e v e l s 

18 you would be comfortable with? 

19 A. That's c o r r e c t . 

20 Q. Let me take you back a l i t t l e b i t i n terms 

21 of the i n i t i a l s tudies t h a t you d i d t o determine 

22 what were the chemicals t h a t you were concerned 

23 w i t h . How many p i t s d i d you guys sample i n your 

24 study i n the NMOGA study? 

25 A. As I r e c a l l , there were three i n the ! 

— — . —- — ^3 
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2 Q. So you d i d l i k e a t o t a l of six? 

3 A. I f I r e c a l l . 

4 Q. As a s c i e n t i s t , does the sample size 

5 concern you at a l l w i t h being j u s t six? 

6 A. I t o f t e n does. I n t h i s p a r t i c u l a r case we 

7 took a f a i r number of samples i n each p i t and i t was 

8 a p r e t t y s u b s t a n t i a l program. The number of p i t s i s 

9 small, but again, the data t h a t we saw were 

10 comparable t o what we saw i n Louisiana. 

11 Q. So there was a comparable study i n 

12 Louisiana? 

13 A. Yes. 

14 Q. But s t a y i n g here w i t h the s t a t e of New 

15 Mexico, how many p i t s do you t h i n k we have? 

16 A. I have no idea. 

17 Q. Would i t be f a i r t o say we might have 

18 thousands? 

19 A. Wouldn't s u r p r i s e me. 

20 Q. But you are comfortable w i t h s i x p i t s 

21 being the sample size? 

22 A. For the data t h a t we have r i g h t now, 

23 c o r r e c t . 

24 Q. Are you f a m i l i a r w i t h land disposal l i m i t s 

25 set by the EPA under the RCRA hazardous waste 
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r e g u l a t i o n s --

2 A. Yes. 

3 Q. -- f o r shallow land disposal? 

4 A. Yes. 

5 Q. Do you know what the EPA req u i r e s f o r the 

6 amount of Benzene allowed i n a p e r m i t t e d waste dump, 

7 serious hazardous waste dump? 

8 A. I n the dump i t s e l f ? 

9 Q. Yeah. What's the co n c e n t r a t i o n allowed by 

10 EPA, do you know? 

11 A. I don't r e c a l l an upper l i m i t . 

12 Q. Do you t h i n k i t might be the same ten 

13 number t h a t we are using here? 

14 A. I n the dump? 

15 Q. Yeah. 

16 A. No. 

17 Q. Do you t h i n k i t ' s a higher number? 

18 A. I would assume t h a t i t i s . I t h i n k what 

19 you are asking i s the screening l e v e l , and t h a t i s , 

20 as I mentioned before, a very health-conservative 

21 number t h a t EPA has created as k i n d of a baseline. 

22 They apply the screening l e v e l i n both RCRA and i n | 

23 these s i t u a t i o n s . 

24 Q. Let me ask you about the c h l o r i d e s . And I 

25 t h i n k you s a i d the c h l o r i d e i s a good marker? 

j 
i 
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1 A. Yes. 

2 Q. I t ' s not as b i g a concern f o r you i n terms 

3 of i t ' s not -- I t h i n k you said i t ' s not t o x i c ? 

4 A. Correct. 

5 Q. But i t ' s a good marker? 

6 A. That's c o r r e c t . 

7 Q. So do other chemicals then, could you 

8 presume other chemicals might be moving w i t h the 

9 chlorides? 

10 A. Other chemicals can move but probably not 

11 as q u i c k l y as c h l o r i d e . 

12 Q. But the reason i t ' s important as a marker 

13 i s because other chemicals might move w i t h i t ? I s 

14 t h a t f a i r t o say? 

15 A. No. 

16 Q. I t ' s not f a i r t o say? 

17 A. No. Chloride gives you an idea how f a r a 

18 water leak has migrated. 

19 Q. So i t gives you the idea of the distance 

20 but doesn't n e c e s s a r i l y mean anybody t r a v e l e d w i t h 

21 the c h l o r i d e ? 

22 A. That's c o r r e c t . 

23 Q. How would you know where other chemicals 

24 have t r a v e l e d , where Benzene had traveled? 

25 A. You would measure i t . 
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Q. But the c h l o r i d e would give you an 

2 i n d i c a t i o n of the zone you might have t o measure; i s 

3 t h a t c o r r e c t ? 

4 A. That's c o r r e c t . 

5 Q. So i f there were c h l o r i d e plumes t h a t were 

6 f a i r l y l a r g e i n scope, would t h a t give you any 

7 concern about other chemicals moving around? 

8 A. I t h i n k so. 

9 Q. I n the course of preparing f o r the 

10 testimony, have you been made aware of at l e a s t one 

11 c h l o r i d e plume t h a t ' s west of Hobbs? Has anyone 

12 t a l k e d t o you about th a t ? 

13 A. No. 

14 Q. I f there were a larg e c h l o r i d e plume, 

15 would i t give you some concern? Because t h a t ' s p a r t 

16 of our c l a y area, 13 miles west of Hobbs. I s n ' t 

17 t h a t one of the clays t h a t you are saying are 

18 impermeable? 

19 A. Would you ask the question again? 

20 Q. What k i n d of evidence would give you 

21 concern about p i t s ? 

22 A. About? 

23 Q. About p i t s . What k i n d of evidence would 

24 give you concern? 

25 MR. HISER: Objection. Related t o j 
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1 e s t h e t i c s or the chemical c o n s t i t u e n t s which i s what 

2 he t e s t i f i e d to? 

3 CHAIRWOMAN BAILEY: Maybe you could be 

4 more s p e c i f i c i n your question. 

5 Q (By Mr. Dangler) I t h i n k you sa i d t h a t 

6 you're not too concerned w i t h the l e v e l s but at some 

7 p o i n t the l e v e l could i n t e r f e r e -- the l e v e l of the 

8 chemical mix could i n t e r f e r e w i t h the clay's a b i l i t y 

9 t o s e a l . 

10 A. What I s a i d i s t h a t i n general I'm not 

11 concerned because of the impermeability of the c l a y . 

12 However, i n an answer t o your question, I could see 

13 t h a t there may be some massive amount of the 

14 m a t e r i a l t h a t could a f f e c t the a b i l i t y of the c l a y 

15 t o form a seal. But l i k e I s a i d , I t h i n k t h a t ' s a 

16 p r e t t y unusual i f not almost n e g l i g i b l e l i k e l i h o o d . 

17 Q. Would the c l a y , i n your opinion, seal i n 

18 an u n l i n e d p i t i f there was no l i n e r ? 

19 A. I t ' s commonly used t h a t way. 

20 Q. I d i d hear you saying i n answer t o a 

21 question on d i r e c t , and u n f o r t u n a t e l y I t h i n k t h i s 

22 i s where the confusion of tank came i n , "as long as 

23 the tank i s not l e a k i n g " and t h a t was corrected. So 

24 was your testimony as long as the p i t i s not l e a k i n g 

25 there was no concern about the hydrocarbons, the 
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1 a d d i t i o n a l hydrocarbons going i n t o the waste p i t s ? 

2 A. That's r i g h t . 

3 Q. Why would you say as long as the p i t i s 

4 not l e a k i n g i f the clays don't leak? 

5 A. Why would I say that? Maybe you can 

6 repeat t h a t question f o r me. 

7 Q. Sounds t o me as i f your testimony has been 

8 t h a t given the q u a l i t y of the clays, i t doesn't need 

9 a l i n e r and i t doesn't leak. So then why would you 

10 say as long as the p i t i s not leaking? 

11 A. I make a d i s t i n c t i o n between an operating 

12 p i t and a p i t t h a t ' s being closed, okay? The l i n e r , 

13 I t h i n k , i s when you have got l i q u i d s c i r c u l a t i n g 

14 and l i q u i d s t h a t are f r e e . The closed p i t , you are 

15 now t a k i n g l i q u i d s out and you now have the s o l i d s 

16 l e f t i n the p i t . Those are the d i s t i n c t i o n s . As 

17 long as you have l i q u i d t h ere, you need the membrane 

18 or a l i n e r of some s o r t . 

19 Q. So you do need a l i n e r ? 

20 A. Yeah. 

21 Q. I f there's l i q u i d s present? 

22 A. Right. 

23 Q. And your t h e o r i e s then would r e q u i r e t h a t 

24 l i n e r not t o be l e a k i n g i n order f o r the r i s k t o be, 

25 as you st a t e d , no pathway of r i s k ? 
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1 A. I would assume you would need t o have an 

2 appropriate engineered b a r r i e r of some s o r t . 

3 Q. So there i s a r i s k i f the l i n e r leaks; i s 

4 t h a t f a i r t o say? 

5 A. There i s a r i s k i f the l i n e r leaks and 

6 there's a p o t e n t i a l f o r exposure. 

7 Q. That's what I am saying. That creates 

8 t h a t pathway t o exposure t h a t you sa i d doesn't 

9 r e a l l y e x i s t . 

10 A. I t has a p o t e n t i a l pathway f o r exposure, 

11 c o r r e c t . 

12 Q. So the l i n e r s are at issue and t h a t ' s 

13 important i n what we are doing? 

14 A. Yes, of course. 

15 Q. No f u r t h e r questions. Thank you. 

16 CHAIRWOMAN BAILEY: Dr. Neeper? 

17 CROSS-EXAMINATION 

18 BY MR. NEEPER 

19 Q. As the others, I wish you good afternoon. 

20 I t ' s pleasant t o see you here again. You have 

21 s t a t e d the d i f f e r e n c e -- c l a r i f i e d the d i f f e r e n c e 

22 between hazard and r i s k . I f I understand you 

23 c o r r e c t l y , r i s k i s a combination of hazard plus 

24 exposure. 
25 A. Correct. 
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1 Q. The e v i l substance l i k e the bus, has t o 

2 get t o the person. 

3 A. That's c o r r e c t . 

4 Q. You made the statement i f I copied i t 

5 c o r r e c t l y t h a t the concentrations are so low they 

6 present no r i s k . That statement t o me i d e n t i f i e s 

7 the r i s k w i t h the concentration. I s i t t h a t the 

8 conce n t r a t i o n i t s e l f cannot provide a hazard? 

10 statements i n t o x i c o l o g y i s t h a t i t i s the dose t h a t 

11 determines the poison, and what you're h i g h l i g h t i n g 

12 i s t h a t p a r t i c u l a r statement. You can have exposure 

13 t o a m a t e r i a l t h a t i s t o x i c but i f the amount of 

14 , exposure i s low, you g e n e r a l l y do not exceed the 

15 t o x i c t h r e s h o l d , and as a r e s u l t , you see no adverse 

16 e f f e c t . So i t i s , i n f a c t , the dose t h a t determines 

17 whether or not the m a t e r i a l w i l l have an adverse 

18 e f f e c t . 

19 Q. But i n t h i s case s p e c i f i c t o o i l f i e l d 

2 0 substances, your statement t h a t the concentrations 

21 are so low they present no r i s k , I take i t you mean 

22 the concentrations i n the p i t s are so low t h a t t h a t 

23 co n c e n t r a t i o n by i t s e l f would e l i m i n a t e the r i s k ? 

24 The dose would be low? I s t h a t what you intended? 

25 A. E s s e n t i a l l y t h a t ' s what I'm saying, yes. 

9 A. The c o n c e n t r a t i o n - - one o f the c l a s s i c 
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Q. So i n t h a t case we wouldn't need t o bury 

2 the p i t s or do anything else w i t h them because the 

3 concentrations as i s would not present a r i s k even 

4 i f you were exposed? Did I understand you r i g h t ? 

5 A. The p i t s t h a t we are t a l k i n g about, t h a t ' s 

6 r i g h t . 

7 Q. Aren't the concentrations even of the 

8 xylenes much higher than the d r i n k i n g water 

9 standard? 

10 A. Say t h a t again because we are t a l k i n g 

11 about s o l i d here. 

12 Q. I understand t h a t you are maintaining t h a t 

13 what i s i n the p i t s cannot get i n t o the water i n any 

14 way. 

15 A. As I look at the way the p i t ' s s t r u c t u r e 

16 i s and the bento n i t e c l a y , the l i k e l i h o o d of g e t t i n g 

17 i n t o the water i s low. 

18 Q. L i k e l i h o o d i s low. Does t h a t mean i t can 

19 never happen or i f you w a i t long enough i t w i l l 

20 happen but i t takes a long time? 

21 A. I f i t gets i n there, i t ' s going t o be an 

22 extremely low co n c e n t r a t i o n t h a t ' s l e a k i n g out 

23 slowly, so f o r p r a c t i c a l purposes i t ' s not leaking. 

24 Q. I n response t o a question you said you 

25 f e l t so comfortable about t h a t , t h a t you could even 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1 d4c305f-cb2e-42d6-a2f 5-d63215f47041 



1 
Page 491 

be comfortable w i t h 1,000 m i l l i g r a m s per kilogram 

2 Benzene i n t h i s m a terial? 

3 A. That's c o r r e c t . 

4 Q. Do you have e x p e r t i s e i n beta zone 

5 t r a n s p o r t ? 

6 A. Some. 

7 Q. Despite the presence of the clays, are you 

8 s t a t i n g t h a t Benzene at t h a t c o n c e n t r a t i o n or even 

9 at the con c e n t r a t i o n i n the p i t s could not d i f f u s e 

10 t o an a q u i f e r at 25 f e e t below a b u r i e d p i t or 

11 another b u r i a l u n i t ? 

12 A. What i s the source of the Benzene? 

13 Q. I t ' s whatever i s i n the p i t or i t ' s your 

14 1,000 m i l l i g r a m s per kilogram t h a t you f e l t 

15 comfortable w i t h . 

16 A. From the p i t ? 

17 Q. Yes, i n the b u r i e d material? 

18 A. I n t h a t case, no, i t ' s not going t o 

19 d i f f u s e out. 

20 Q. Cannot d i f f u s e out? 

21 A. That's c o r r e c t . 

22 Q. Are you aware of barometric pumping? 

23 A. I am. | 

24 Q. Would i t occur at a 25-foot depth? 

25 A. Not the concentrations we are t a l k i n g j 
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about. 

2 Q. Have you read any of my papers on 

3 barometric pumping? 

4 A. No, s i r . 

5 Q. Thank you. You have acknowledged t h a t we 

6 c i t e the c h l o r i d e i n r e g u l a t i o n s because i t i s the 

7 t r a c e r so i t runs ahead of other t h i n g s . 

8 A. Yes. 

9 Q. But you have also s a i d t h a t c h l o r i d e 

10 i t s e l f i s n ' t the t h i n g t h a t could be most t o x i c i f 

11 i t got somewhere? 

12 A. That's c o r r e c t . 

13 Q. P a r t i c u l a r l y , I t h i n k you meant i n 

14 r e l a t i o n t o p l a n t s . 

15 A. I'm sorry, i s there a question? 

16 Q. Yes, there's a question. I'm t r y i n g t o 

17 put many thi n g s together f o r the question. Are you 

18 m a i n t a i n i n g then t h a t the c h l o r i d e w i l l not, by some 

19 mechanism, come out of the b u r i e d wastes and 

20 t h e r e f o r e also sodium w i l l not come out of the 

21 b u r i e d wastes? 

22 A. What I'm suggesting i s t h a t the hy d r a u l i c 

23 c o n d u c t i v i t y of the c l a y i s so low t h a t you're not 

24 going t o have s i g n i f i c a n t passage of water through 

25 the c l a y l a y e r , and as a r e s u l t of t h a t you are not 
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going t o have s u b s t a n t i a l m i g r a t i o n of the c h l o r i d e 

2 out of the c l a y . 

3 Q. I s t h a t t r u e f o r the unsaturated h y d r a u l i c 

4 c o n d u c t i v i t y ? 

5 A. I s t h a t t r u e f o r the --

6 Q. I s n ' t t h a t what we are t a l k i n g about here? 

7 The e n t i r e r a t e of unsaturated? 

8 A. Yes. 

9 Q. So what counts as the unsaturated 

10 h y d r a u l i c c o n d u c t i v i t y ? 

11 A. I t should be t r u e . Should be t r u e . I 

12 mean, we've got --

13 Q. Should be true? 

14 A. I'm sorry? 

15 Q. Should be t r u e . I s true? 

16 A. I t h i n k i t probably i s t r u e . 

17 Q. I w i l l be able t o c l a r i f y then a l l of my 

18 f u r t h e r questions because I am s i t t i n g here i n 

19 absolute shock. You are ma i n t a i n i n g t h a t r e a l l y no 

20 matter how long we w a i t , and I l i k e t o t h i n k i n 

21 terms of ce n t u r i e s because I don't t h i n k we should 

22 destroy the landscape now --

23 MR. HISER: I s there a question? 

24 MR. NEEPER: Yes, there's a question. 

25 Q. That the t r a n s p o r t r a t e out of a p i t or 
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1 out of p i t m a t e r i a l t h a t ' s been dug w i t h a backhoe 

2 and redumped i n t o a tr e n c h w i l l be so low t h a t we 

3 never need t o worry about the ground surface or 

4 about an a q u i f e r t h a t could be 25 f e e t beneath i t or 

5 about a confined a q u i f e r t h a t could be a r b i t r a r i l y 

6 close t o the b u r i e d material? 

7 A. I'm so r r y , t h a t i s the question? 

8 Q. Do you b e l i e v e t h a t the r a t e of t r a n s p o r t , 

9 whether of vapor contaminants or soluble 

10 contaminants out of the p i t m a t e r i a l , whether t h a t 

11 m a t e r i a l i s as i t s e t t l e d i n the p i t and was 

12 subsequently covered or whether t h a t m a t e r i a l was 

13 dug out and subsequently r e b u r i e d i n the trench, do 

14 you be l i e v e t h a t the r a t e of t r a n s p o r t i s so low 

15 t h a t even i f we waited a century we would not have 

16 any problem w i t h the tr a n s p o r t e d m a t e r i a l s e i t h e r i n 

17 an a q u i f e r 25 f e e t under the b u r i a l u n i t , i n a 

18 confined a q u i f e r a t an a r b i t r a r i l y close distance t o 

19 the b u r i a l u n i t or at the ground surface four f e e t 

20 above the b u r i a l u n i t ? 

21 MR. HISER: Madam Chair, I'm going t o 

22 o b j e c t t o the compound, compound, compound. Maybe 

23 Dr. Neeper could ask the a q u i f e r and the next one 

24 and the next one. I t h i n k t h a t would be easier f o r 

25 the witness t o handle. 
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1 CHAIRWOMAN BAILEY: I w i l l o v e r r u l e your 

2 o b j e c t i o n because he i s p u l l i n g together several 

3 d i f f e r e n t concepts t h a t I t h i n k the doctor i s 

4 capable of being able t o answer. 

5 MR. HISER: Thank you. 

6 A. A l l r i g h t . Let's deal w i t h a couple of 

7 t h i n g s . F i r s t of a l l , as I mentioned, r i s k i s 

8 determined by the magnitude of exposure. We are 

9 t a l k i n g about the -- your questions seem t o have 

10 more of an area of impact than i t p o s s i b l y has an 

11 escape and, t h e r e f o r e , e v e n t u a l l y reach groundwater 

12 or something of t h a t nature. What I'm saying i s 

13 t h a t , f i r s t of a l l , the l i k e l i h o o d of a massive 

14 escape so you could s i g n i f i c a n t l y impact groundwater 

15 so t h a t you would have an adverse e f f e c t i n h e a l t h 

16 or f o r n a t u r a l resources and th i n g s l i k e t h a t I 

17 t h i n k i s very low. You can have slow, slow leakage, 

18 but again, net e f f e c t I t h i n k i s minimal. Does t h a t 

19 answer your question? I mean, you could have an 

20 impact but, I mean, i t ' s such a small amount of 

21 impact a f t e r a m i l l i o n years t h a t I don't t h i n k 

22 there would be any k i n d of adverse r e a c t i o n . 

23 Q. So a f t e r a m i l l i o n years you could not 

24 accumulate enough e i t h e r i n the groundwater or i n 

25 the ground surface t o cause a negative impact? 
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A. I n general you don't accumulate. You 

2 r e c y c l e and you r e d i s t r i b u t e t h i n g s but you don't 

3 accumulate per se. 

4 Q. Would the surface of a s a l t pan be 

5 considered as accumulating chlorides? 

6 A. The surface of a s a l t pan? 

7 Q. The t h i n g we c a l l e d a playa or a s a l t 

8 plan? 

9 A. Yeah. 

10 Q. So i n some cases i t ' s p o s s i b l e t o 

11 accumulate? 

12 A. That's r i g h t . That's r i g h t . Likewise, I 

13 mean, the Romans s a l t e d Carthage. I f you go t o 

14 Carthage today you w i l l f i n d there's growing p l a n t s 

15 a l l over the place because the s a l t has been washed 

16 out of the s o i l and i s r e d i s t r i b u t e d i n the s o i l . 

17 Now, a playa i s a l i t t l e b i t d i f f e r e n t i n terms of 

18 the s a l t c o n c e n t r a t i o n and the a b i l i t y t o 

19 r e d i s t r i b u t e . 

20 Q. No f u r t h e r questions. 

21 CHAIRWOMAN BAILEY: Commissioner Balch? 

22 COMMISSIONER BALCH: I have a couple 

23 questions. U n f o r t u n a t e l y , I won't be able t o argue 

24 t r a n s p o r t chemistry w i t h you since t h a t ' s not my 

25 area of e x p e r t i s e . However, I am aware of i s o l a t i o n 
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1 of l a n d f i l l s and other hazardous waste using clay. 

2 T y p i c a l l y they w i l l create a c l a y b a r r i e r i n between j 

3 the source of the hazardous m a t e r i a l and the 

4 m a t e r i a l and area t h a t they want t o p r o t e c t . 

5 THE WITNESS: Yes. j 

6 COMMISSIONER BALCH: From several inches j 

7 t o several f e e t t h i c k e i t h e r on top or on bottom or 

8 on the side as a b a r r i e r w a l l . I n regards t o 

9 i s o l a t i n g m a t e r i a l l e f t over from d r i l l i n g or 

10 completions, would i t be b e n e f i c i a l t o add 

11 a d d i t i o n a l b e n t o n i t e c l a y t o i s o l a t e t h a t m a t e r i a l 

12 or even adding on t o t h a t i n the absence of c l a y so 

13 you are not using a bento n i t e c l a y f o r your d r i l l i n g 

14 f l u i d , do you f e e l t h a t the r i s k i s s u b s t a n t i a l l y 

15 increased? j 

16 THE WITNESS: I don't see any advantage of 

17 adding the bento n i t e c l a y . I t h i n k you have enough 

18 clay there to do that. There are other physical \ 
1 

I 

19 phenomena t h a t are oc c u r r i n g . What's c a l l e d 

20 absorption where you have these r e l a t i v e l y i n s o l u b l e 

21 chemicals t h a t b i n d t o surfaces of various types. j 

22 And, you know, p a r t of the s t r u g g l e t h a t I'm having 1 
23 over here i s t h a t some of these t h i n g s I haven't 1 

i 
24 r e a l l y done a ve ry good j o b o f d e s c r i b i n g , you know. I 
25 But they i n h i b i t f u r t h e r m i g r a t i o n o f the chemical 1 
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1 i n the environment. I t h i n k t h a t you've got enough 

2 b i n d i n g surfaces i n the c l a y already there t h a t 

3 adding a d d i t i o n a l c l a y i s not going t o r e a l l y give 

4 you gr e a t e r p r o t e c t i o n . 

5 COMMISSIONER BALCH: I n regards t o the two 

6 studies t h a t you c i t e d , the i n d u s t r y study t h a t you 

7 went i n t o some d e t a i l , had samples from s i x p i t s , 

8 numerous samples, you said, and then there's an OCD 

9 study t h a t had 23 p i t s plus two closure s i t e s t h a t 

10 they took f o u r samples i n each of those s i t e s . 

11 THE WITNESS: Correct. 

12 COMMISSIONER BALCH: How many samples were 

13 taken a t the i n d u s t r y s i t e s ? 

14 THE WITNESS: I t h i n k e i g h t or -- i t ' s my 

15 r e c o l l e c t i o n i t was e i g h t per -- e i g h t . 

16 COMMISSIONER BALCH: You have somewhere 

17 between 70 and 100 f u l l samples. 

18 THE WITNESS: Correct. 

19 COMMISSIONER BALCH: How were the sample 

20 s i t e s selected? Not n e c e s s a r i l y w i t h i n the p i t 

21 although I would l i k e t h a t as w e l l , but i n general 

22 were they g e o g r a p h i c a l l y d i s t r i b u t e d ? Were they 

23 volunteered by companies or were they j u s t the next 

24 p i t t o be closed? 

25 THE WITNESS: My understanding i s they 
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1 were volunteered by the companies. 

2 COMMISSIONER BALCH: How about the OCD 

3 standard? 

4 THE WITNESS: I don't know. 

5 COMMISSIONER BALCH: Do you t h i n k t h a t --

6 we have 23 composite samples from the OCD study and 

7 you have e i g h t t o ten samples f o r each of s i x other 

8 s i t e s . Were you in v o l v e d w i t h the c o l l e c t i o n of the 

9 data a t the s i x i n d u s t r y s i t e s ? 

10 THE WITNESS: I d i d not c o l l e c t samples, 

11 no. 

12 COMMISSIONER BALCH: Were you inv o l v e d 

13 w i t h the design of the study of how they were 

14 sampled? 

15 THE WITNESS: Yes. 

16 COMMISSIONER BALCH: Can you t a l k about 

17 how the p i t s were sampled? 

18 THE WITNESS: They were sampled were a 

19 bo r i n g t o o l at s p e c i f i c depths. The s o i l s were 

20 c o l l e c t e d and then put i n t o -- i s t h a t the type of 

21 d e t a i l you are l o o k i n g for? 

22 COMMISSIONER BALCH: Yes. 

23 THE WITNESS: Put i n sample j a r s and sent 

24 t o a c e r t i f i e d l a b o r a t o r y f o r a n a l y s i s . We 

25 s p e c i f i e d --we had f u l l chain of custody. We 
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1 s p e c i f i e d EPA standard a n a l y t i c a l methods f o r VOCs, 

2 SVOCs, metals, and there were several other 

3 parameters t h a t were looked a t as w e l l . I sent i n a 

4 q u a l i t y c o n t r o l q u a l i t y assurance a u d i t o r t o make 

5 sure t h a t the l a b o r a t o r y f o l l o w e d a l l the procedures 

6 and t h a t a l l the data were an accurate r e f l e c t i o n of 

7 the a n a l y t i c a l data and the summaries were i n f a c t 

8 accurate as w e l l . 

9 We d i d s t a t i s t i c a l a n a l y s i s t o look a t the 

10 averages and the ranges. We d i d comparisons w i t h . 

11 standard r e g u l a t o r y screening c r i t e r i a and from t h a t 

12 we generated a r e p o r t . 

13 COMMISSIONER BALCH: To the l e v e l of your 

14 understanding of the OCD study, d i d they f o l l o w 

15 s i m i l a r processes? 

16 THE WITNESS: I t appears t o me. I don't 

17 t h i n k they had the q u a l i t y assurance au d i t or 

18 anything of t h a t nature, but i n general, I'm sure 

19 t h a t they have t h e i r l a b o r a t o r y . 

20 COMMISSIONER BALCH: So the OCD study you 

21 have composite samples f o r 23 s i t e s and f o r your 

22 study you have i n d i v i d u a l samples, ei g h t t o ten per 

23 p i t a t s i x s i t e s ? 

24 THE WITNESS: That's c o r r e c t . 

25 COMMISSIONER BALCH: Three i n the 
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1 northwest and three i n the southeast and those 

2 studies had s i m i l a r r e s u l t s i r r e g a r d l e s s of the f a c t 

3 t h a t they were separate studies? 

4 THE WITNESS: They d i d . I t h i n k they were 

5 comparable r e s u l t s . As I mentioned before, they 

6 were comparable also t o the Louisiana r e s u l t s . 

7 COMMISSIONER BALCH: Those are my 

8 questions. Thank you very much. 

9 CHAIRWOMAN BAILEY: Commissioner Bloom? 

10 COMMISSIONER BLOOM: Dr. Thomas, my 

11 remembrance of my high school science was shaken 

12 when you sa i d t h a t arsenic wasn't poison, and I 

13 remember my s i s t e r having been i n a play, Arsenic 

14 and Old Lace, and the s p i n s t e r s were o f f i n g people 

15 w i t h arsenic i n t h e i r tea. 

16 THE WITNESS: Absol u t e l y . 

17 COMMISSIONER BLOOM: Just t o make sure I 

18 remembered th i n g s c o r r e c t l y I p u l l e d out my phone 

19 and Googled arsenic poisoning, and 137 m i l l i o n 

2 0 people around the world face arsenic poisoning. I t 

21 looks p r e t t y g h a s t l y a t times. You t o l d us arsenic 

22 i s not a poison t o be concerned w i t h . Can you 

23 elaborate on that? 

24 THE WITNESS: The form of arsenic t h a t was 

25 used f o r the tea, i t was, i n f a c t , a soluble form of 
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arsenic and i t i s poisonous. I t i s extremely 

2 poisonous. 

3 COMMISSIONER BLOOM: I t ' s a d i f f e r e n t form 

4 of arsenic? 

5 THE WITNESS: I t i s . I f the arsenic i s 

6 not a soluble form, i t i s not poisonous. I t goes i n 

7 one end and out the other. 

8 COMMISSIONER BLOOM: I won't take you up 

9 on t h a t dare. So what do we c a l l the poisonous form 

10 and what do we c a l l the form t h a t we are f i n d i n g i n 

11 the OCD sampling and the i n d u s t r y sampling? 

12 THE WITNESS: We d i d n ' t r e a l l y 

13 c h a r a c t e r i z e the form. For my purposes i t was 

14 simply adequate t o show t h a t i t wasn't soluble or 

15 leachable i n the TCLP procedure. So e x a c t l y the 

16 t y p i c a l form, I don't know. 

17 COMMISSIONER BLOOM: So i t wasn't 

18 leachable. A l l r i g h t . Now, i s bento n i t e c l a y used 

19 i n a l l d r i l l i n g mud? 

20 THE WITNESS: That's my understanding. 

21 COMMISSIONER BLOOM: I s the r a t i o of water 

22 and other c o n s t i t u e n t s i n the bento n i t e c l a y always 

23 the same or can i t vary? 

24 THE WITNESS: Vary. 

25 COMMISSIONER BLOOM: How t h i c k i s the 
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1 l a y e r t h a t ' s deposited on top of the p i t ? 

2 THE WITNESS: How t h i c k i s the layer? 

3 COMMISSIONER BLOOM: Of ben t o n i t e clay 

4 t h a t ends up being on top of the p i t t h a t creates 

5 t h a t seal? 

6 THE WITNESS: I f you were t o look back at 

7 the photographs t h a t were taken both i n the sampling 

8 program i n d u s t r y and also the OCD program, what you 

9 f i n d out i s the e n t i r e p i t i s e s s e n t i a l l y mud. The 

10 OCD s t a f f would be seen walking out onto the mud i n 

11 order t o c o l l e c t t h e i r samples. I d i d n ' t see the 

12 i n d u s t r y group doing the same t h i n g , but I would 

13 assume they d i d the same. So, I mean, t h i s i s a 

14 f a i r l y s u b s t a n t i a l amount of s o l i d . 

15 COMMISSIONER BLOOM: How much of t h a t 

16 deposit i s c l a y and how much i s the other s o l i d t h a t 

17 you mentioned, the c u t t i n g s t h a t come up? 

18 THE WITNESS: I don't know what the 

19 r e l a t i v e percentages are. As I mentioned, one way 

20 t o view what's happening i s t o take a container of 

21 ping-pong b a l l s and pour BBs on top of i t . What you 

22 discover i s the BBs now go around the ping-pong 

23 b a l l s and satu r a t e and f i l l the e n t i r e container. I 

24 t h i n k the c l a y i s probably doing the same s o r t of 

25 t h i n g because the c l a y p a r t i c l e s are so small. 
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1 COMMISSIONER BLOOM: I d i d n ' t have the 

2 time t o read through -- I w i l l look a t i t l a t e r --

3 the sources you c i t e i n your study. Did you c i t e 

4 any studies t h a t speak t o t h i s capping e f f e c t , i f 

5 you w i l l , of the clay? 

6 THE WITNESS: You used the term capping 

7 and I don't t h i n k I used t h a t term. What do you 

8 mean capping? 

9 COMMISSIONER BLOOM: E s s e n t i a l l y you are 

10 saying t h a t we have t h i s p i t and i t ' s l i n e d and 

11 l i q u i d s are taken out and evaporate and b i g pieces 

12 f a l l t o the bottom, ping-pong b a l l s f a l l t o the 

13 bottom and the BBs f i l l i n , which i s the bento n i t e 

14 cla y , and i t surrounds everything. I guess I 

15 imagine i t as a cap, but you say i t permeates the 

16 e n t i r e t h i n g , the clay? 

17 THE WITNESS: Well, what's happening i s 

18 the s o l i d s are being dewatered and they are j u s t 

19 s e t t l i n g down. What I described as the i n i t i a l 

2 0 t h i n g s t h a t s e t t l e out by g r a v i t y are the large 

21 chunks, the rocks and thi n g s l i k e t h a t . So I am 

22 simply t r y i n g t o give you an idea t h a t g r a v i t y i s 

23 having an e f f e c t . C e r t a i n t h i n g s are f a l l i n g t o the 

24 bottom of the p i t . Other things are going t o take a 

25 longer time, p a r t i c u l a r l y the very f i n e p a r t i c l e s of 
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1 b e n t o n i t e c l a y w i l l take a whi l e t o s e t t l e out. But 

2 as they s e t t l e out they w i l l form e s s e n t i a l l y a 

3 impermeable l a y e r of c l a y i n the bottom of the p i t . 

4 Just how t h i c k the c l a y i s , I don't know. From the 

5 photographs i t appears t h a t the e n t i r e p i t i s f i l l e d 

6 w i t h s o l i d , most of which i s bento n i t e c l a y . 

7 COMMISSIONER BLOOM: Your e x p e r t i s e i s 

8 t o x i c o l o g y . Am I g e t t i n g i n t o geology here? 

9 THE WITNESS: A l i t t l e b i t of both. And I 

10 guess I should e x p l a i n t h a t . My t r a i n i n g i s i n 

11 pathology, which means I d i d autopsies and a l l t h a t 

12 s o r t of t h i n g on people. When I s t a r t e d t o work i n 

13 the c o n s u l t i n g i n d u s t r y , I became the h e a l t h and 

14 r i s k management expert f o r the company. As p a r t of 

15 t h a t , I i n t e r a c t e d w i t h t e c h n i c a l d i s c i p l i n e s of a l l 

16 d i f f e r e n t types, and what I'm t e l l i n g you now i s 

17 a f t e r the years of experience t a l k i n g w i t h 

18 g e o l o g i s t s and t r y i n g t o f i g u r e out what i n the 

19 world i s happening, t a l k i n g t o chemists and t r y i n g 

20 t o f i g u r e t h a t out, t a l k i n g t o people and t a l k i n g 

21 about the g r a v i t a t i o n a l sedimentation of p a r t i c l e s . 

22 A l l these d i f f e r e n t t h i n g s t h a t have been important 

23 i n d i f f e r e n t p a r t s of the j o b t h a t I had t o do. 

24 COMMISSIONER BLOOM: I don't have any 

25 f u r t h e r questions. Thank you. 
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1 CHAIRWOMAN BAILEY: I have a few. To 

2 f o l l o w up on Commissioner Bloom's question, what 

3 s o l u b i l i z e s arsenic? 

4 A. What s o l u b i l i z e s arsenic? 

5 Q. Yes. 

6 A. You can s o l u b i l i z e i t i n a number of ways. 

7 One i s you can combine arsenic w i t h an anion of 

8 d i f f e r e n t types: Sulphate, c h l o r i d e , a l l kinds of 

9 t h i n g s . But i n order t o do t h a t you have t o have an 

10 anionic form of arsenic. But you can form s a l t s 

11 t h a t are soluble i n water. C u r r e n t l y the arsenic 

12 form t h a t ' s taken out of the w e l l as p a r t of the 

13 d r i l l i n g process, l i k e I said, i t ' s not p a r t of the 

14 f o r m u l a t i o n . This i s p a r t of the n a t u r a l rock 

15 formation being d r i l l e d through. I t i s not soluble 

16 and not leachable. 

17 CHAIRWOMAN BAILEY: So you are saying 

18 dur i n g the w e l l d r i l l i n g we have p h y s i c a l breakdown 

19 of the arsenic rock but we don't have chemical 

2 0 breakdown of the arsenic compounds? 

21 THE WITNESS: That's c o r r e c t . 

22 CHAIRWOMAN BAILEY: I'm not a d r i l l i n g 

23 engineer. 

24 THE WITNESS: Nor am I . 
25 CHAIRWOMAN BAILEY: T r a d i t i o n a l l o r e says 
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1 t h a t you add potassium c h l o r i d e t o d r i l l i n g muds i n 

2 order t o prevent s w e l l i n g of the clays down-hole. 

3 THE WITNESS: Yes. 

4 CHAIRWOMAN BAILEY: So w i t h the a d d i t i o n 

5 of the potassium c h l o r i d e t o prevent the s w e l l i n g of 

6 clay s , what impact i s t h a t going t o have on your 

7 theory of the clays forming any k i n d of b a r r i e r a t 

8 a l l when the c h l o r i d e s are not a l l o w i n g those c l a y 

9 p a r t i c l e s t o swell? 

10 THE WITNESS: A l o t of potassium c h l o r i d e 

11 i s going t o be removed w i t h the water. I t ' s h i g h l y 

12 water s o l u b l e . As you s t a r t t o remove the water you 

13 are also removing sodium c h l o r i d e , potassium 

14 c h l o r i d e . E s s e n t i a l l y what you are -- the answer t o 

15 your question i s I don't t h i n k i t ' s going t o have a 

16 s u b s t a n t i a l change i n the o v e r a l l s e t t l i n g of the 

17 c l a y . 

18 CHAIRWOMAN BAILEY: So you t h i n k t h a t the 

19 preven t i o n of f l o c c u l a t i o n of the c l a y p a r t i c l e s 

2 0 goes away? 

21 THE WITNESS: Yes. 

22 CHAIRWOMAN BAILEY: I n the bottom of the 

23 . p i t ? 

24 THE WITNESS: I t h i n k what w i l l happen i s 
25 the g r a v i t y w i l l cause i t t o e s s e n t i a l l y form t h a t 
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s e a l i n g b a r r i e r and the sodium c h l o r i d e and 

2 potassium c h l o r i d e are l a r g e l y going t o be removed 

3 w i t h the dewatering process. 

4 CHAIRWOMAN BAILEY: I l i k e t o see thi n g s 

5 i n r e l a t i v e exposures. Benzene i s one of the 

6 aromatic hydrocarbons, i s n ' t i t ? 

7 THE WITNESS: Yes. 

8 CHAIRWOMAN BAILEY: Highly v o l a t i l e ? 

9 THE WITNESS: Yes. 

10 CHAIRWOMAN BAILEY: Hasn't i t also been 

11 used i n Glade and A i r w i c k and some of the a i r 

12 fresheners t h a t are ad v e r t i s e d so h e a v i l y and t h a t 

13 people are supposed t o be using t o keep t h e i r houses 

14 fresh-smelling? 

15 THE WITNESS: I don't t h i n k so. 

16 CHAIRWOMAN BAILEY: Not anymore? 

17 THE WITNESS: Well, at some p o i n t i n the 

18 past i t may have been a c o n s t i t u e n t of a solvent 

19 t h a t may have been used, but they d i d n ' t add Benzene 

20 d i r e c t l y t o i t . 

21 CHAIRWOMAN BAILEY: Do we encounter 

22 Benzene i n any of our everyday household chemicals? 

23 THE WITNESS: They estimate t h a t Benzene 

24 may be present i n a strawberry at one p a r t per 

25 m i l l i o n , j u s t n a t u r a l l y . 
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1 CHAIRWOMAN BAILEY: But how about our 

2 household chemicals? Not necessarily? Our exposure 

3 i n normal everyday urban l i v i n g i s --

4 THE WITNESS: Gasoline w i l l have 1 percent 

5 Benzene i n the United States, f o r example. So any 

6 k i n d of solvent t h a t i s a gasoline-range solvent may 

7 have an aromatic content. 

8 CHAIRWOMAN BAILEY: Have you any number 

9 t h a t you can put on the usual exposure t h a t a person 

10 f i l l i n g t h e i r gas tank of the car would have f o r 

11 both the time and the dosage t h a t they may encounter 

12 there at the gas s t a t i o n ? 

13 THE WITNESS: There i s l i t e r a t u r e on t h a t . 

14 I t was estimated t h a t a person f i l l i n g the 

15 automobile gas tank before the advent of some of the 

16 c u f f s t h a t go on t o the gas dispenser these days, 

17 before t h a t there was estimates t h a t they could see 

18 l e v e l s as hi g h as 20 p a r t per m i l l i o n coming out of 

19 the gas tank, the Benzene content. 

2 0 CHAIRWOMAN BAILEY: You also e a r l y on 

21 discussed the l i n e r cover t h a t you beli e v e d would be 

22 remaining on b u r i a l of the p i t s , the waste p i t s . 

23 THE WITNESS: Yes. 

24 CHAIRWOMAN BAILEY: So you advocate 

25 keeping t h a t cover between the f o u r f e e t of s o i l and 
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2 THE WITNESS: That's more of an 

3 engineering design question. What I was saying i s 

4 t h a t having a cover gives one more a d d i t i o n a l 

5 b a r r i e r f o r d i r e c t exposure, and as a r e s u l t from 

6 the r i s k p o i n t of view any ki n d of b a r r i e r i s good. 

7 CHAIRWOMAN BAILEY: Those are a l l the 

8 questions I have. Thank you very much. Any 

9 r e d i r e c t ? 

10 MR. HISER: No, Madam Chair. I do not. 

11 CHAIRWOMAN BAILEY: Then you may be 

12 excused. I t i s 4:20. Your next witness? 

13 MR. HISER: We have about two hours of 

14 d i r e c t , and since he i s our h y d r o l o g i s t I imagine a 

15 f a i r amount of cross. 

16 CHAIRWOMAN BAILEY: I s there a l o g i c a l 

17 breaking p o i n t , a h a l f hour i n t o t h i s presentation? 

18 MR. HISER: We can c e r t a i n l y make one. 

19 CHAIRWOMAN BAILEY: A l l r i g h t . F i r s t 

2 0 Theresa, would you check t o see i f we have any 

21 people who have signed up f o r p u b l i c comments? We 

22 have none, so i f you could c a l l your next witness 

23 and we w i l l t r y t o break about 5:00 o'clock. I s 

24 t h a t possible? Let's take a five-minute break. 

25 (Note: The hearing stood i n recess at 
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4:21 t o 4:26.) 

2 CHAIRWOMAN BAILEY: C a l l your next 

3 witness, please. 

4 MR. HISER: I would l i k e t o c a l l Dan 

5 A r t h u r . 

6 JAMES DANIEL ARTHUR 

7 a f t e r having been f i r s t d uly sworn under oath, 

8 was questioned and t e s t i f i e d as f o l l o w s : 

9 DIRECT EXAMINATION 

10 BY MR. HISER 

11 Q. Mr. Art h u r , could you please s t a t e your 

12 f u l l name f o r the record? 

13 A. James Daniel A r t h u r . 

14 Q. Where do you reside? 

15 A. Tulsa, Oklahoma. 

16 Q. T e l l us your academic background please. 

17 A. I earned a bachelor of science degree i n 

18 petroleum engineering from the U n i v e r s i t y of 

19 M i s s o u r i - R o l l a , and f o l l o w i n g t h a t I have taken 

20 e i t h e r w h i l e a t EPA or at other times throughout my 

21 career a number of d i f f e r e n t classes and t r a i n i n g 

22 classes on a v a r i e t y of subjects. 

23 Q. Can you t e l l us about your p r o f e s s i o n a l 

24 experience? 

25 A. I s t a r t e d my career w i t h an o i l f i e l d 
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1 s e r v ice company i n Oklahoma, worked a f t e r t h a t w i t h 

2 a small independent o i l and gas producer watching 

3 the d r i l l i n g and so f o r t h of r i g s , and then due t o a 

4 downturn i n the o i l and gas i n d u s t r y I went on t o 

5 complete a degree i n petroleum engineering. I had 

6 another downturn i n 1986 w i t h a $6 p r i c e of o i l and 

7 I int e r v i e w e d f o r a j o b i s the U.S. Environmental 

8 P r o t e c t i o n Agency and took a j o b there as an 

9 environmental engineer and enforcement o f f i c e r i n 

10 the Underground I n j e c t i o n Control Program. 

11 While I was there, f o r about 

12 three-and-a-half years I served as a r e g i o n a l expert 

13 i n the UIC program. Before I l e f t I was c e r t i f i e d 

14 as a n a t i o n a l expert. I also d i d some assignments 

15 i n the RCRA program, the CRCLA program and the water 

16 program, and then from there went t o work i n Tampa, 

17 F l o r i d a f o r a larg e engineering f i r m , CH2M H i l l , 

18 where I worked on water and environmental issues so 

19 I had the o p p o r t u n i t y t o work on, f o r example, the 

2 0 l a r g e s t -- and managed the l a r g e s t water reuse 

21 system on the p l a n e t , one managed by the C i t y of 

22 St. Petersburg, F l o r i d a , the l a r g e s t waste disposal 

23 system on the p l a n e t , Miami Dade, and do a v a r i e t y 

24 of d i f f e r e n t water and wastewater environmental 

25 p r o j e c t s a l l over the country from l a n d f i l l s t o 
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1 RCRA, CRCLA, Clean Water Act, Safety D r i n k i n g Water 

2 Act, d i s p o s a l , s i t e c h a r a c t e r i z a t i o n , a v a r i e t y of 

3 d i f f e r e n t t h i n g s throughout the country. 

4 I n 1999 I l e f t CH2M H i l l and formed A & L 

5 Consulting. Through t h a t I have focused on r e a l l y 

6 water and environmental-related t h i n g s r e a l l y around 

7 the o i l and gas i n d u s t r y doing a l o t of research 

8 work f o r f e d e r a l agencies such as the Department of 

9 Energy, the Bureau of Land Management i n several 

10 s t a t e s . I have been i n v o l v e d i n a l o t of data 

11 management a c t i v i t i e s , too. I was a c t u a l l y the lead 

12 person developing w i t h GWPC, the risk-based data 

13 management system. I s t a r t e d t h a t i n about 1990 

14 working w i t h Dick Stamos way back i n the day. 

15 Through t h a t time p e r i o d , r e l a t i v e t o k i n d 

16 of the subject matter here, I have been involved i n 

17 throughout my career e i t h e r d i r e c t l y or supervis i n g 

18 the design, c o n s t r u c t i o n , c o n s t r u c t i o n o v e r s i g h t , 

19 assessment, closure and so f o r t h of probably -- I 

20 was t r y i n g t o estimate a number e a r l i e r , but I would 

21 say 6 or 7,000 p i t s across the United States. 

22 I have been i n v o l v e d i n -- and I say p i t s , 

23 but t h a t would include t o me p i t s , i n f i l t r a t i o n 

24 impoundments, water storage impoundments, temporary 

25 p i t s , permanent p i t s , m u l t i - w e l l f l u i d management 
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p i t s and r e a l l y k i n d of managing water i n the l i f e 

2 cycle from both freshwater r e c y c l i n g and so f o r t h . 

3 And along those l i n e s r e a l l y managing and d i r e c t l y 
• 

4 being i n v o l v e d i n the environmental issues t h a t o i l 

5 and gas companies have t o address, i n c l u d i n g 

6 cleaning up o l d s i t e s . I have done q u i t e a b i t of 

7 FIDO remediation, bioremediation and so f o r t h using 

8 p l a n t s and j u s t an assortment of t h i n g s . 

9 Q. So i s i t f a i r t o say t h a t your experience 

10 has encompassed a f a i r amount of t r a i n i n g and 

11 p r o f e s s i o n a l experience i n hydrogeology? 

12 A. Yes. 

13 Q. And i n contaminant t r a n s p o r t ? 

14 A. Yes. 

15 Q. I f you look at the NMOGA e x h i b i t book 

16 behind Tab 13 you have something t h a t appears t o be 

17 a resume. I s t h i s your resume? 

18 A. Yes, s i r . 

19 Q. Did you prepare t h i s ? 

20 A. Yes, I d i d . 

21 Q. Does i t a c c u r a t e l y r e f l e c t your 

22 experiences and p r o j e c t work? 

23 A. As close as I could get. 

24 MR. HISER: Madam Chairman, we would move 

25 the admission of NMOGA E x h i b i t 13. 
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1 MR. JANTZ: No o b j e c t i o n . 

2 MS. GERHOLT: No o b j e c t i o n . 

3 MR. NEEPER: No o b j e c t i o n . 

4 CHAIRWOMAN BAILEY: I t i s admitted. 

5 (Note: E x h i b i t 13 admitted.) 

6 MR. HISER: Madam Chairman, we would 

7 tender Mr. A r t h u r as an expert i n petroleum and 

8 environmental engineering, hydrogeology and 

9 t r a n s p o r t . 

10 CHAIRWOMAN BAILEY: Any objection? 

11 MR. JANTZ: No o b j e c t i o n . 

12 MS. GERHOLT: No o b j e c t i o n . 

13 CHAIRWOMAN BAILEY: He i s so admitted. 

14 MR. HISER: Thank you, Madam Chairman. 

15 Q. Mr. Art h u r , behind Tab 14 i s there a 

16 presentation? 

17 A. Yes, s i r . 

18 Q. Did you prepare t h i s presentation? 

19 A. I d i d . 

20 Q. Would i t be h e l p f u l f o r the Commission i n 

21 understanding a number of the issues before them? 

22 A. I hope so. That was my i n t e n t . 

23 Q. Why don't we s t a r t then w i t h as you were 

24 l o o k i n g at the proposed r e v i s i o n s t h a t the New 

25 Mexico O i l and Gas Assoc i a t i o n was loo k i n g at doing 
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1 t o the P i t Rule, what were the issues t h a t t o you 

2 were important i n t r y i n g t o determine the r i s k t h a t 

3 needed t o be addressed and whether the changes t h a t 

4 the i n d u s t r y was seeking are p r o t e c t i v e of p u b l i c 

5 h e a l t h , freshwater and the environment? 

6 A. Well, when I was asked t o look at t h i s , 

7 the o b j e c t i v e t h a t I r e a l l y had were r e a l l y t r y i n g 

8 t o look at i n c i d e n t s i n p i t f a i l u r e s h i s t o r i c a l l y . 

9 I wanted t o look at the cu r r e n t and proposed 

10 r e v i s i o n s t o Rule 17 i n an attempt t o evaluate 

11 whether the cur r e n t and proposed r u l e s address the 

12 cause of f a i l u r e s and the p o t e n t i a l f a i l u r e s and 

13 r i s k s t h a t may be faced. And then t o provide an 

14 o p i n i o n on the proposed r u l e s r e l a t i v e t o t h e i r 

15 p r o t e c t i v e n e s s of p u b l i c h e a l t h and the environment. 

16 Q. And Mr. Arthur, why was i t important t o 

17 you t o s t a r t by l o o k i n g at the h i s t o r i c experience 

18 w i t h p i t s when we are look at possi b l e r e v i s i o n s t o 

19 the P i t Rule 17 t h a t we have i n place now? 

20 A. I n l o o k i n g at p i t s e s p e c i a l l y , and t h i s 

21 maybe goes a l i t t l e b i t i n t o e verything, but what 

22 happens -- and I have seen t h i s happen time and time 

23 again over the l a s t 3 0 years -- i s we tend t o look 

24 at academic s o l u t i o n s t o r e a l world problems, and I 

25 tend t o be more of a r e a l i s t and experience and 
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1 seeing t h i n g s f i r s t h a n d means a l o t t o me. 

2 I have done a l o t of modeling. I use 

3 modeling, I condone modeling, but j u s t because a 

4 modeling says t h a t something i s going t o give you a 

5 p a r t i c u l a r r e s u l t , i t doesn't always t u r n out t h a t 

6 way so then you are going pack t o f i n d out why. 

7 Furthermore, we tend t o ask questions 

8 sometimes t h a t are academic i n nature t h a t aren't 

9 r e a l l y a p p l i c a b l e . So l o o k i n g a t h i s t o r y and 

10 h i s t o r i c events and what happened i n the past and 

11 how th i n g s evolved, how we evolved i n the management 

12 of p i t s , the design of p i t s , how we use p i t s , a l l of 

13 those s o r t s of t h i n g s are important. Because 

14 oftentimes i f you don't understand the h i s t o r y --

15 t h i s was a b i g General Patton t h i n g . Read the books 

16 so you can understand what happened and f i g u r e out 

17 how t o beat them. 

18 By l o o k i n g a t our h i s t o r y and how things 

19 evolved, and also knowing when we are going out 

20 doing sampling and t h a t , what was the p r a c t i c e t h a t 

21 the sampling i s a p p l i c a b l e t o , f o r instance, but 

22 t r y i n g t o recognize t h a t i s an important h i s t o r i c a l 

23 basis t h a t you s t a r t drawing conclusions from. So 

24 t h a t was r e a l important t o me. 
25 Q. So there are r e a l l y two th i n g s you are 
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1 l o o k i n g a t , the p o s i t i v e and negative aspect. On 

2 the p o s i t i v e side of t h a t you are l o o k i n g f o r where 

3 have p i t f a i l u r e s occurred and how do we make sure 

4 we prevent those from o c c u r r i n g i n the f u t u r e . 

5 A. Exactly. 

6 Q. On the negative side where have p i t 

7 f a i l u r e s not occurred, so t h e r e f o r e t h a t may be less 

8 of a concern because we haven't seen i t over 150 

9 years or however long we have had p i t s . 

10 A. I t h i n k t h a t ' s a p o s i t i v e but y e t . 

11 Q. I s a i d the negatives are --

12 A. You at t o r n e y s . 

13 Q. And where we haven't seen p i t f a i l u r e s . 

14 So i f we look at the h i s t o r i c s t a t e s t a t i s t i c s here 

15 i n New Mexico, what do we see? 

16 A. Well, you know, there was a reference t o 

17 t h i s e a r l i e r and there's a l o t of t h i n g s about New 

18 Mexico h i s t o r y t h a t I t h i n k a l o t of people don't 

19 know and j u s t how larg e of o i l producing w e l l s New 

20 Mexico had i n the Permian Basin, f o r instance. I t 

21 was amazing the type of w e l l s . They were offshore 

22 s i m i l a r i n production. 

23 But i f you look at the s t a t e , the 

24 estimates t h a t I have seen put the t o t a l number of 

25 p i t s t h a t have been i n the s t a t e at something l i k e 
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1 80- t o 100,000 p i t s constructed i n the s t a t e of New 

2 Mexico. A l o t . And i f we look a t , you know, what I 

3 could f i n d i n l o o k i n g at the p r i o r proceedings and 

4 so f o r t h , i t looked l i k e the OCD looked at something 

5 l i k e 4- t o 500 p i t s t h a t had caused impacts t o 

6 groundwater i n the s t a t e of those p i t s . 

7 So i f we look at t h a t on a r e a l s i m p l i s t i c 

8 basis, so i f we, you know, since we are de a l i n g w i t h 

9 80 t o 100 and 4- t o 500, i f we j u s t assume 500 i n 

10 t h i s case, 500 p i t s or 0.5 percent of a l l of the 

11 p i t s t h a t have been suspected of groundwater impact, 

12 t h i s means, you know, i f you look at i t on a 

13 p o s i t i v e side, 99 1/2 percent of a l l the p i t s i n New 

14 Mexico hasn't caused or been suspected of causing a 

15 groundwater problem. That, t o me as a former EPA 

16 guy, I have w r i t t e n environmental r u l e s while I was 

17 there, and several of my c l i e n t s are states and I 

18 have done a l o t of s t a t e rule-making, too, but 

19 t h a t ' s a good success r a t e , I t h i n k . 

2 0 The other t h i n g t h a t i f I look at t h a t 

21 from my perspective as a t e c h n i c a l person t h a t , you 

22 know, t h a t r e a l l y has a l o t of experience i n t h i s , I 

23 could look from the h i s t o r y . There's been o i l and 

24 gas i n New Mexico f o r a long time. And many of 

25 these 80 t o 100,000 p i t s were constructed w i t h a l o t 

PAUL BACA PROFESSIONAL COURT REPORTERS 
1 d4c305f-cb2e-42d6-a2f5-d63215f47041 



Page 520 

1 less s t r i n g e n t standards than the c u r r e n t Rule 17 or 

2 the proposed Rule 17. So the f a c t t h a t we are 

3 l o o k i n g at t h i s k i n d of success r a t e without even 

4 the new Rule 17 i s p r e t t y amazing t o me. 

5 Furthermore, i f we looked at t h a t i n going 

6 through those 4- t o 500 p i t s , what we could f i n d i s 

7 ten of those p i t s being temporary p i t s . So of the 

8 500, out of the 80 t o 100,000, ten of them were 

9 temporary. So i f I looked at the r i s k , you know, 

10 and j u s t the s t a t i s t i c a l p r o b a b i l i t y or whatever, 

11 you know, t h a t represents 0.0125 percent of a l l the 

12 p i t s constructed i n New Mexico or i t means 99.98 

13 percent of temporary p i t s are not suspected of 

14 causing groundwater contamination which f o r 

15 environmental programs i s p r e t t y darn good. 

16 The other t h i n g I w i l l note i s as I looked 

17 at these i n d i v i d u a l l y , none of the ten p i t s t h a t 

18 were suspected of causing t h i s were done under the 

19 c u r r e n t standards, so they would have e i t h e r had, 

20 you know, no l i n e r s or sewn l i n e r s . So we are 

21 l o o k i n g at less s t r i n g e n t standards. So when I 

22 s t a r t e d j u s t doing some basic math, and I d i d a l o t 

23 of t h a t at EPA and we would look at a l o t of t h a t 

24 now j u s t i n success r a t e s , i f we look at what we 

25 have h i s t o r i c a l l y before Rule 17 or before the 
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1 proposed Rule 17 g e t t i n g t o where we are now, the 

2 o v e r a l l r i s k issue i s very minute. 

3 Q. Now, you sa i d t h a t you had looked at the 

4 ten p i t s i n d i v i d u a l l y . Did you a c t u a l l y go i n and 

5 look at the OCD records? 

6 A. Yes. 

7 Q. Now, back i n , I t h i n k i t was, around 2005, 

8 the OCD, a c t u a l l y the O i l Conservation Commission, 

9 adopted the order of Rule 50 t h a t s t a r t e d t o 

10 r e g u l a t e p i t s and created basic requirements f o r how 

11 they would be handled. What was the impact on p i t s 

12 and releases from p i t s , from p i t s t h a t were 

13 constructed i n the time frame of roughly 2005 t o 

14 2007? 

15 A. Well, what I could get i n l o o k i n g at the 

16 State's data from the 2005 t o 2007 time frame, you 

17 know, from what I could f i n d , I found 5763 w e l l s 

18 were spud d u r i n g t h a t time p e r i o d . And, you know, 

19 i t c e r t a i n l y could be, you know, a l i t t l e b i t 

2 0 d i f f e r e n t than t h a t . But nonetheless, what I also 

21 estimated i s based on j u s t my understanding from a 

22 number of the operators and p r a c t i c e s i s t h a t about 

23 95 percent of those w e l l s would have used temporary 

24 p i t s as opposed t o closed-loop d r i l l i n g systems. 

25 So i f I look at t h a t , as of November 2008 
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1 the OCD l i s t e d o n l y s i x of the p i t s associated w i t h 

2 what would have been the d r i l l i n g of these w e l l s as 

3 being suspected of impacting groundwater. So what 

4 t h a t leaves me w i t h i s i n a p r e t t y rough e v a l u a t i o n , 

5 but s t i l l I t h i n k a very meaningful and e f f e c t i v e 

6 one, i s t h a t of the temporary p i t s t h a t would have 

7 been i n place d u r i n g t h a t time p e r i o d , and t h i s i s 

8 before Rule 17, i s we had a success r a t e of 99.89 

9 percent of a l l those p i t s not causing groundwater 

10 contamination. 

11 " Q. Now, Mr. Arthur, of course, one o b j e c t i o n 

12 t o t h a t s t a t i s t i c s might be t h a t we have not had a 

13 very long p e r i o d since 2005 since we are only i n 

14 2012. But i f you look at the previous h i s t o r i c data 

15 from p r i o r t o Rule 50, were most of the i n c i d e n t s 

16 from the closure phase or d i d they seem t o come more 

17 from the ope r a t i n g phase? 

18 A. 100 percent of the ones t h a t were noted as 

19 problems, so t h i s i s the s i x , but also the p r i o r 

2 0 ones t h a t we looked a t a l l were d u r i n g the operating 

21 phase. And t h i s i s r e a l l y , k i n d of based on my 

22 experience, i s g e n e r a l l y , you know, you see two 

23 t h i n g s t h a t happen over and over. When problems 

24 occur, i t ' s d u r i n g the operating phase, and i n 

25 general, when there's an issue, a contamination 
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1 issue or a leak or something happens, i t ' s g e n e r a l l y 

2 due t o a te a r , you know. You know, A roughneck 

3 loses h i s job and throws a d r i l l b i t and i n the p i t 

4 or whatever. 

5 Q. I t ' s when there's a c t u a l l i q u i d i n the p i t 

6 and a l i n e r and the l i n e r i s compromised? 

7 A. And you had head t o push i t down or 

8 whatever, yes. 

9 Q. So f o r you, what does the h i s t o r i c data 

10 demonstrate? 

11 A. So even i f we look at -- through the 

12 h i s t o r i c data, even unregulated, u n l i n e d p i t s have 

13 h i s t o r i c a l l y caused r e a l l y few cases of all e g e d 

14 groundwater contamination. 99.5 percent not 

15 suspected of t h i s over a long p e r i o d of time. The 

16 year came t o a close w i t h Rule 50 i n 2005, 99.89 

17 percent of the temporary p i t s not suspected. So 

18 Rule 17 -- and I t h i n k what you w i l l f i n d w i t h the 

19 e x i s t i n g r u l e i s , I mean, i t ' s over the top and 

20 conservative, i n my op i n i o n . So I t h i n k what you 

21 w i l l see i s an even b e t t e r performance as a r e s u l t 

22 of t h a t and equaled by what we have here. 

23 And I also note t h a t when you look at --

24 and t h i s i s , you know, based on my experience i n a 

25 l o t of d i f f e r e n t places -- the one t h i n g I found 
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1 i n t e r e s t i n g i s t h a t as you look at -- you know, we 

2 have got r e a l l y a l o t of p r e t t y exact standards 

3 here. I mean, New Mexico i s r e a l l y , I t h i n k , a 

4 leader when i t comes t o d e a l i n g w i t h p i t s . And i n 

5 my experience I have seen people t h a t have done l i k e 

6 i n c l o s i n g p i t s and b u i l d i n g p i t s and deal i n g w i t h 

7 them do an amazing j o b . And I have seen other 

8 people t h a t have done an okay j o b . What I have seen 

9 through both of those i s t h a t , you know, you have j 

10 got such p r o t e c t i o n s and i n place, and I t h i n k 

11 t h a t ' s a l i t t l e b i t where Ben was drawing h i s | 

12 conclusions from i n the p r i o r testimony, i s t h a t i n 

13 e i t h e r case you s t i l l don't see problems, which i s , 

14 I t h i n k , a good outcome. 

15 Q. Now, as you look at the h i s t o r i c a l data, j 

16 i n your mind do you begin t o s p l i t issues i n t o s o r t 

17 of an o p e r a t i o n a l phase and then a post-closure 

18 phase? j 

19 A. How I l i k e t o look at i t , and e s p e c i a l l y j 

20 since the regs are set up t h a t way, i s t h a t , you ! 

21 know, t o me I look at t h i n g s i n k i n d of an 

22 o p e r a t i o n a l closure phase, and i n those things you 

23 are l o o k i n g at s p i l l s and overland releases. You j 

24 are l o o k i n g at d i r e c t contact w i t h p i t contents, j 

25 punctures and so f o r t h w i t h the l i n e r . Post-closure 
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1 phase you are l o o k i n g at erosion, exposure at the 

2 surface, leaching of l i q u i d s from the closed p i t . 

3 So there are d i f f e r e n t t h i n g s you would look at 

4 depending on k i n d of the o p e r a t i o n a l phase and 

5 t r y i n g t o assess i f there are going t o be problems 

6 or what k i n d of problems you might have. 

7 Q. And i n terms of the r e l e v a n t r i s k s 

8 presented by those two phases, which one i n your 

9 mind presents the gre a t e r r i s k ? 

10 A. Well, r e a l l y , o p e r a t i o n a l . That's 

11 g e n e r a l l y where you see the vast m a j o r i t y of 

12 a c t i v i t y . And even i f you look at some of the very 

13 o l d , o l d p i t s , you know, a l o t of times the problems 

14 t h a t you see are because they were -- I mean, we 

15 used t o ship o i l i n trenches. We had a l o t of 

16 d i f f e r e n t p r a c t i c e s . And you had i n New Mexico and 

17 Oklahoma and Texas you had p i t s or impoundments t h a t 

18 were r e a l l y i n j e c t i o n w e l l s t h a t were j u s t done v i a 

19 p i t . 

2 0 But i f you look a t , you know, through the 

21 time p e r i o d and even now when you have problems i t 

22 i s g e n e r a l l y d u r i n g t h a t o p e r a t i o n a l phase and t o a 

23 le s s e r extent the closure phase when you have people 

24 around and you have water on i t and you have a head 

25 and t h i n g s are happening. That's g e n e r a l l y when you 
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are l o o k i n g at the greatest r i s k , i n my opinion. 

2 MR. HISER: Madam Chairman, I know I am 

3 about t e n minutes before the hour but t h i s i s where 

4 we are going t o switch from the general overview, 

5 the h i s t o r y , what are the areas of r i s k and 

6 mechanisms and dive deep i n t o the t e x t of the r u l e s . 

7 This might be a good place t o q u i t . 

8 CHAIRWOMAN BAILEY: Thank you very much. 

9 We w i l l continue t h i s case u n t i l tomorrow morning at 

10 9:00 o'clock. 

11 (Note: The hearing was adjourned f o r the 

12 day at 4:50). 
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