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1 (Note: I n session at 9:00.) 

2 CHAIRPERSON BAILEY: Good morning. This 

3 i s the meeting of the O i l Conservation Commission on 

4 Friday, June 22nd, i n Porter H a l l i n Santa Fe, New I 

5 ' Mexico. A l l three commissioners are present. There 

6 i s a quorum of the commission. We w i l l provide time j 

7 f o r p u b l i c comment before we break f o r lunch and at | 

8 the end of the day. We w i l l be hearing a 

9 continuation of Consolidated Cases 14784 and 14785. \ 

10 When we broke yesterday, I b e l i e v e i t was time f o r | 

11 the OCD t o begin i t s case. 
j 

12 MS. GERHOLT: Thank you, Madam Chair. j 

13 Madam Chair, Commissioners, i f we may begin w i t h a 

14 b i t of housekeeping on behalf of the O i l 

15 Conservation D i v i s i o n . I f I could draw your 

16 a t t e n t i o n t o the O i l Conservation D i v i s i o n E x h i b i t j 

17 No. 1, A f f i d a v i t of Notice. The d i v i s i o n o f f e r s 

18 t h i s A f f i d a v i t of Notice as proof t h a t the d i v i s i o n j 

19 f o l l o w e d the r u l e s p e r t a i n i n g t o rule-making and \ 

2 0 t h a t proper n o t i c e was given. We would seek t o move j 

21 t h a t i n t o evidence. j 

22 CHAIRPERSON BAILEY: Any objection? j 

23 MS. FOSTER: No o b j e c t i o n . ' j 

24 MR. CARR: No o b j e c t i o n . [ 

25 DR. NEEPER: No o b j e c t i o n . 
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1 MR. FORT: No o b j e c t i o n . 

2 CHAIRPERSON BAILEY: E x h i b i t 1 i s 

3 admitted. 

4 (Note: OCD E x h i b i t 1 admitted.) 

5 MS. GERHOLT: Thank you. I n a d d i t i o n , so 

6 t h a t everyone knows what page we are on, the 

7 E x h i b i t s 3 and 4 w i l l not be used by the D i v i s i o n . 

8 We w i l l be focusing on E x h i b i t 2, the m o d i f i c a t i o n 

9 f i l e d pursuant t o the deadlines f o r the rule-making. 

10 So there w i l l not be a s l i d e show today. With t h a t 

11 b i t of housekeeping I would l i k e t o give my opening 

12 t o the commission. 

13 CHAIRPERSON BAILEY: Please go. 

14 MS. GERHOLT: The l e g i s l a t u r e has 

15 entr u s t e d the O i l Conservation D i v i s i o n w i t h the 

16 a u t h o r i t y t o regulate the o i l and gas i n d u s t r y i n 

17 the s t a t e . One of the requirements t h a t the 

18 l e g i s l a t u r e mandated i n g r a n t i n g t h i s a u t h o r i t y i s 

19 the d i v i s i o n must have r u l e s which i t can 

20 e f f e c t i v e l y enforce. The d i v i s i o n requests t h a t the 

21 commission adopt a r u l e which can be e f f e c t i v e l y 

22 enforced. The d i v i s i o n ' s m o d i f i c a t i o n s are the 

23 responses t o the a p p l i c a t i o n s submitted by NMOGA and 

24 IPANM. I f the commission chooses t o adopt the 

25 proposed amendments, the d i v i s i o n r e s p e c t f u l l y 
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1 requests i t s modifications'be included. 

2 This request i s based on, f i r s t of a l l , a 

3 need f o r c l a r i t y . The need needs t o be w r i t t e n i n a 

4 manner which allows r e g u l a t o r s and regulatees t o 

5 e a s i l y decipher the requirements. And, two, 

6 consistency. There needs t o be consistency between 

7 OCD r u l e s . Where a word has p r e v i o u s l y been defined 

8 by another r u l e , the d i v i s i o n requests t h a t 

9 d e f i n i t i o n remain unchanged. And where a r u l e 

10 addresses how t o remedy a s i t u a t i o n , such as the 

11 S p i l l Rule, we would seek t h a t r u l e be the r u l e t h a t 

12 i s i n f o r c e . And t h a t would be i n agreement w i t h 

13 some of the language t h a t IPANM has o f f e r e d , t h a t i f 

14 there i s a minor or major release t h a t you f o l l o w 

15 the S p i l l Rule. We w i l l present testimony i n 

16 regards t o t h a t today. 

17 The OCD does not want t o create c o n f l i c t 

18 between r u l e s or c o n f l i c t w i t h i n a s i n g l e r u l e and 

19 we ask the commission t o keep t h a t i n mind as you 

2 0 promulgate a r u l e . 

21 The d i v i s i o n w i l l not be presenting 

22 t e c h n i c a l evidence. Technical evidence has been 

23 o f f e r e d by other p a r t i e s t o t h i s hearing. As a 

24 r e g u l a t o r y body, the O i l Conservation D i v i s i o n w i l l 

25 enforce the r u l e the commission adopts t h a t p r o t e c t s 
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1 human h e a l t h and the environment, prevents waste and 

2 p r o t e c t s c o r r e l a t i v e r i g h t s . . As members of the 

3 commission, you w i l l weigh the t e c h n i c a l evidence 

4 presented when you promulgate a r u l e . The d i v i s i o n 

5 w i l l enforce the adopted r u l e . 

6 Because the d i v i s i o n has enforcement 

7 a u t h o r i t y , the d i v i s i o n has made c e r t a i n 

8 m o d i f i c a t i o n s . S p e c i f i c a l l y , we ask t h a t i f the 

9 commission chooses t o adopt new closure standards 

10 t h a t the language be c l e a r and unambiguous. That i s 

11 the purpose of the d i v i s i o n ' s r e w r i t e 19.15.17.13 

12 closure statement. I t i s not a comment on the 

13 t e c h n i c a l standards. I t i s not anything more than 

14 f o r c l a r i t y ' s sake. 

15 I n the d i v i s i o n ' s response t o the 

16 a p p l i c a t i o n s we have also o f f e r e d means by which t o 

17 streamline the p e r m i t t i n g process, r e g i s t e r i n g 

18 below-grade tanks and n o t i f i c a t i o n requirements f o r 

19 closed-loop systems. The O i l Conservation D i v i s i o n 

20 was ent r u s t e d t o p r o t e c t water, not j u s t unconfined 

21 groundwater or continuously f l o w i n g water, but 

22 confined groundwater and s i g n i f i c a n t watercourses. 

23 The d i v i s i o n ' s m o d i f i c a t i o n s are r e f l e c t i v e of t h i s 

24 a u t h o r i t y . 
25 The d i v i s i o n i s also asking t h a t c e r t a i n 
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1 c o n t r o l s be i n place such as automatic s h u t o f f 

2 c o n t r o l s f o r below-grade tanks s and t h a t a l i n e r be 

3 r e p a i r e d or replaced w i t h i n 4 8 hours. By i n c l u d i n g 

4 i n these requirements, the d i v i s i o n can be confident 

5 the c o r r e c t measures are i n place and can be 

6 enforced e f f e c t i v e l y . 

7 The d i v i s i o n i s also supportive of 

8 testimony t h a t was presented by NMOGA's witness -- I 

9 bel i e v e i t was Mr. Hasely -- t o allow f o r a c a l l 

10 alarm t o i n d i v i d u a l s w i t h i n the company. So we are 

11 s t r i v i n g t o make sure t h a t the r e g u l a t i o n i s c l e a r 

12 and t h a t there i s allowance f o r strong measures t o 

13 be i n place so t h i n g s can be taken care of q u i c k l y . 

14 The d i v i s i o n has also requested closure 

15 i d e n t i f i c a t i o n be included w i t h i n the r u l e because 

16 the d i v i s i o n needs t o know where s i t e s are i n case 

17 there i s ever a f u t u r e problem. By r e q u i r i n g an 

18 operator t o di s c l o s e the i n f o r m a t i o n on the C 102, 

19 the d i v i s i o n w i t h e a s i l y r e t r i e v e i n f o r m a t i o n and 

20 e f f e c t i v e l y enforce the r u l e . Reporting on the C 

21 102 i s u s e f u l f o r the d i v i s i o n , but i t may be less 

22 u s e f u l t o the c i t i z e n r y of New Mexico. As a s t a t e 

23 agency, the d i v i s i o n encourages the dissemination of 

24 i n f o r m a t i o n t o the p u b l i c . Not a l l members of the 
25 p u b l i c are f a m i l i a r w i t h d i v i s i o n forms, but a 
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1 landowner knows t o review a t i t l e t o a piece of 

2 property. By r e q u i r i n g an operator t o also f i l e a 

3 deed n o t i c e , the c i t i z e n s w i l l have the i n f o r m a t i o n 

4 necessary t o make an informed d e c i s i o n . 

5 The most s i g n i f i c a n t m o d i f i c a t i o n o f f e r e d 

6 by the d i v i s i o n i s i n regard t o exceptions and 

7 variances. The proposed m o d i f i c a t i o n allows f o r the 

8 O i l Conservation D i v i s i o n t o grant or deny an 

9 exception or variance e f f e c t i v e l y . The m o d i f i c a t i o n 

10 provides c l e a r standards t o the regulated community, 

11 an important aspect when seeking t o enforce a r u l e . 

12 I f the reg u l a t e d body does not understand 

13 the requirement, i t becomes more d i f f i c u l t f o r the 

14 r e g u l a t o r t o enforce the requirements. The 

15 m o d i f i c a t i o n provides n o t i c e t o those who may be 

16 a f f e c t e d by the requested exception or variance. 

17 F i n a l l y , the m o d i f i c a t i o n provides f o r 

18 gr e a t e r involvement by the d i s t r i c t . The d i s t r i c t s 

19 are best s u i t e d t o grant a variance because they 

20 know the area, the geology. They are the ones who 

21 v i s i t the s i t e s r o u t i n e l y . The d i v i s i o n also 

22 requests the commission adopt i t s permit approval 

23 m o d i f i c a t i o n s because they set f o r t h c l e a r standards 

24 f o r the d i v i s i o n and regulatees, thereby a l l o w i n g 

25 f o r e f f e c t i v e enforcement. 
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U l t i m a t e l y , the O i l Conservation D i v i s i o n 

2 i s c o n f i d e n t t h a t the commission w i l l adopt a r u l e 

3 which p r o t e c t s human h e a l t h and the environment. 

4 The r u l e also needs t o f u l f i l l the a d d i t i o n a l 

5 l e g i s l a t i v e mandate of e f f e c t i v e enforcement. The 

6 d i v i s i o n ' s m o d i f i c a t i o n s do j u s t t h a t . 

7 The d i v i s i o n w i l l be presenting two 

8 witnesses, Brandon Powell and Ed Ma r t i n . I would 

9 l i k e t o c a l l Brandon Powell a t t h i s time. 

10 BRANDON POWELL 

11 a f t e r having been f i r s t d uly sworn under oath, 

12 was questioned and t e s t i f i e d as f o l l o w s : 

13 DIRECT EXAMINATION 

14 BY MS. GERHOLT 

15 Q. Good morning. Would you please s t a t e your 

16 name f o r the record? 

17 A. Brandon Powell. 

18 Q. Where do you work, Mr. Powell? 

19 A. I n the OCD Aztec D i s t r i c t O f f i c e . 

20 Q. Which d i s t r i c t i s that? 

21 A. D i s t r i c t 3. 

22 Q. How long have you been employed by the 

23 OCD? 

24 A. A l i t t l e over s i x years. 

25 Q. What p o s i t i o n do you c u r r e n t l y hold? 
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A. I'm the i n s p e c t i o n and enforcement 

2 supervisor. 

3 Q. What are your c u r r e n t j o b 

4 r e s p o n s i b i l i t i e s ? 

5 A. I oversee, i n s p e c t i o n and f i e l d a c t i v i t i e s 

6 and the environmental program. I also review and 

7 approve sundry noises and environmental r e p o r t s . 

8 Q. How long have you held t h a t p o s i t i o n ? 

9 A. I have been i n t h i s p o s i t i o n f o r 

10 approximately a l i t t l e over a year. 

11 Q. What p o s i t i o n d i d you ho l d previously? 

12 A. I was the environmental s p e c i a l i s t . 

13 Q. How long were you the environmental 

14 s p e c i a l i s t ? 

15 A. Approximately f i v e years. 

16 Q. During the course of your tenure i n your 

17 c u r r e n t p o s i t i o n , have you been presented w i t h 

18 s i t u a t i o n s which r e q u i r e d you t o enforce a rule? 

19 A. Yes. 

20 Q. And durin g your e n t i r e tenure w i t h the 

21 OCD, have you become f a m i l i a r w i t h the OCD rules? 

22 A. Yes, I have. 

23 Q. And do you have t o enforce a l l of the 

24 rules? 

25 A. Yes, I do. 
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2 o f f e r Mr. Powell as an expert as i t r e l a t e s t o 

3 enforcement of OCD r u l e s . 

4 CHAIRPERSON BAILEY: Objections? 

5 MR. CARR: No. 

6 MS. FOSTER: No o b j e c t i o n s . 

7 MR. JANTZ: None. 

8 CHAIRPERSON BAILEY: He i s so accepted. 

9 Q (By Ms. Gerholt) Mr. Powell, d i d the OCD 

10 form a review group a f t e r r e c e i v i n g NMOGA and 

11 IPANM's a p p l i c a t i o n s ? 

12 A. Yes, they d i d . 

13 Q. Were you a member of t h i s group? 

14 A. Yes, I was. 

15 Q. Do you r e c a l l who the other members were 

16 A. The other d i s t r i c t s were represented by 

17 the d i s t r i c t supervisors and t h e i r environmental 

18 r e p r e s e n t a t i v e s . The d i s t r i c t supervisors included 

19 Charlie P e r r i n , Randy Dade, E.L. Gonzales and Ed 

20 Martin. The environmental r e p r e s e n t a t i v e s were 

21 Geoffrey Leking and Myke Bratcher and i t was also 

22 represented by the OCD Environmental Bureau which 

23 included Jim Griswald and the Legal Bureau, which 

24 included David Brooks and G a b r i e l l e Gerholt. 

25 Q. During your review, what was the group's 
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focus? 

2 A. The a d m i n i s t r a t i v e f e a s i b i l i t y and 

3 e n f o r c e a b i l i t y of the r u l e . 

4 Q. I f I could draw your a t t e n t i o n t o the 

5 witness notebook, and s p e c i f i c a l l y E x h i b i t 2, Page 

6 1. 19.13.17, D e f i n i t i o n s . Are you there, s i r ? 

7 A. Yes. 

8 Q. F i r s t of a l l , below-grade tank. Have 

9 below-grade tanks been p r e v i o u s l y defined by an OCD 

10 rule? 

11 A. Yes, they have. 

12 Q. Which r u l e has p r e v i o u s l y defined them? 

13 A. Rule 2. 

14 Q. And why i s the d i v i s i o n requesting the 

15 d e f i n i t i o n s i n Rule 17 remain the same as Rule 2? 

16 A. For consistency. 

17 Q. I f I could now draw your a t t e n t i o n t o Page 

18 2, Paragraph N, b i o l a k e . I s the d i v i s i o n also 

19 requesting t h a t b i o l a k e remain as i t ' s defined i n 

20 Rule 2? 

21 A. Yes, they are. 

22 Q. And f o r consistency again? 

23 A. Yes. 

24 Q. I f I can now draw your a t t e n t i o n t o Page 

25 3. And the d e f i n i t i o n f o r r e s t o r e . Why i s the j 
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1 d i v i s i o n requesting t h a t a d e f i n i t i o n f o r r e s t o r e 

2 remain i n Rule 17? 

3 A. To c l a r i f y t p the operators what the 

4 d i v i s i o n expects when they use "rest o r e a s i t e " i n 

5 the r u l e s . 

6 Q. And would t h a t help you i n enforcement of 

7 a rule? 

8 A. Yes. 

9 Q. How would i t help you? 

10 A. I t would make i t c l e a r and concise and 

11 cons i s t e n t w i t h i n the r u l e s . 

12 Q. The next d e f i n i t i o n i s f o r s i g n i f i c a n t 

13 watercourse. What i s the d e f i n i t i o n the d i v i s i o n i s 

14 o f f e r i n g t o the commission? 

15 A. A watercourse w i t h a defi n e d bed or bank 

16 e i t h e r named or i d e n t i f i e d by a dashed blue l i n e on 

17 a USGS 7.5 minute quadrangle map or the next lower 

18 order t r i b u t a r y w i t h a defined bed and bank of such 

19 watercourse. 

20 Q. I s there any adjustment t h a t needs t o be 

21 made t o t h a t language? 

22 A. I f we i d e n t i f y w i t h the dashed blue l i n e , 

23 I be l i e v e we do not need the next lower order 

24 t r i b u t a r y w i t h the defined bed or bank of such 

25 watercourse. 
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1 Q. I s t h a t r e p e t i t i v e ? 

2 A. I t would be unnecessary. 

3 Q. I t would be unnecessary. And do you have 

4 an o p p o r t u n i t y t o work w i t h USGS 7.5 minute 

5 quadrangle maps? 

6 A. Yes, I work w i t h them q u i t e e x t e n s i v e l y i n 

7 the northwest. 

8 Q. Are they standard i n the mapping 

9 community? ! 

10 A. Yes. 

11 Q. And i s t h i s something t h a t any i n d i v i d u a l 

12 could take a look at and i d e n t i f y a dashed blue 

13 l i n e ? I 

14 A. Yes, i t i s . | 

15 Q. So why i s the d i v i s i o n o f f e r i n g t h i s ? 

16 A. One, f o r c l a r i t y . I t ' s c o n s i s t e n t . I t ' s 

17 not l e f t open t o i n t e r p r e t a t i o n . Also i n the 

18 northwest there are times when watercourses may be 

19 named w i t h several feeders going i n t o i t w i t h j 

20 defined bed and banks and we have f l a s h f l o o d events 

21 t h a t would create a larg e amount of water i n those 

22 channels t h a t i f you j u s t took the next word above a 

23 named watercourse would be unprotected. And having j 

24 those unprotected i n a p i t i n or next t o those 

25 watercourses could jeopardize the water i n the 
i 

_ ^jij 
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r i v e r s i n the area i n the northwest and farmers' 

f i e l d s and d i f f e r e n t s i t u a t i o n s . 

3 Q. Now drawing your a t t e n t i o n t o the 

4 d e f i n i t i o n f o r sump. The d i v i s i o n has o f f e r e d a 

5 d e f i n i t i o n f o r sump t h a t - i s d i f f e r e n t than other 

6 proposals. F i r s t of a l l , what i s the d i v i s i o n ' s 

7 proposed d e f i n i t i o n ? 

8 A. A c o l l e c t i o n device w i t h a capacity less 

9 than or equal t o 500 gallons which remains 

10 predominantly empty and serves as a d r a i n receptacle 

11 f o r diminimus releases on an i n t e r m i t t e n t basis and 

12 i s not used t o s t o r e , t r e a t , dispose of or evaporate 

13 products or waste. Buckets, p a i l s , d r i p pans or 

14 s i m i l a r vessels t h a t are not i n contact w i t h the 

15 ground surface are not sumps. 

16 Q. Why should the commission adopt t h i s 

17 d e f i n i t i o n ? 

18 A. I t ' s very c l e a r what we expect. Also 

19 having the p a r t i a l l y b u r i e d i n the o r i g i n a l 

2 0 a p p l i c a t i o n would be hard t o enforce because i t 

21 doesn't give a standard whether i t ' s an inch up on 

22 the tank or i f i t ' s completely b u r i e d . Having t h a t 

23 wording taken out, we could ensure t h a t any sumps 

24 t h a t are out there t h a t act as sumps are protected. 

25 Q. And f i n a l l y , i n regards t o d e f i n i t i o n s , 
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1 the O i l Conservation D i v i s i o n has proposed t o modify 

2 the d e f i n i t i o n f o r v i s i b l e . . What i s the OCD's 

3 proposed d e f i n i t i o n f o r v i s i b l e ? 

4 A. Any sheen lo c a t e d on the p i t or any sheen 

5 on the p i t l i q u i d surface area. 

6 Q. Why i s the d i v i s i o n o f f e r i n g t h i s 

7 m o d i f i c a t i o n ? 

8 A. For a co n s i s t e n t approach. Having the 3 0 

9 percent c r i t e r i a would be hard t o enforce because 

10 there's no standardized t e s t i n g t h a t I'm aware of. 

11 I t would also be at the d i s c r e t i o n of the inspector 

12 i n the f i e l d as t o what they f e e l i s 30 percent, so 

13 i t would be l e f t t d ah inspector i n s t e a d of being 

14 l e f t t o a standard. Also wind i n the area could 

15 push any o i l t o one side of the p i t or the other and 

16 stack i t upon i t s e l f , which would reduce the 30 

17 percent area. So f o r consistency we took t h a t 

18 p o r t i o n out. 

19 Q. Very good. Thank you. I n your opinion, 

20 do the d i v i s i o n ' s m o d i f i c a t i o n s of the d e f i n i t i o n s 

21 provide f o r e f f e c t i v e enforcement? 

22 A. Yes. 

23 Q. And as a r e g u l a t o r , are these 

24 m o d i f i c a t i o n s demonstra t ive a d m i n i s t r a t i v e l y 

25 f e a s i b l e ? 
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1 A. Yes. 

2 Q. I f I could now draw your a t t e n t i o n t o Page 

3 5. I t w i l l be Pages 6 and 7. The d i v i s i o n has 

4 proposed t o allow f o r standardized plans f o r 

5 temporary p i t s , m u l t i - w e l l f l u i d management p i t s and 

6 below-grade tanks. Why? 

7 A. For consistency and lessening the burden 

8 on the operators and the OCD. Having a standardized 

9 plan goes through a s t r i n g e n t review process t o make 

10 sure a l l r u l e s are complied w i t h . And then also 

11 having the standardized plan, i t doesn't have t o be 

12 i n each a p p l i c a t i o n . The f i e l d people, once they 

13 have a standardized plan t h a t they work w i t h , i t ' s 

14 easier f o r them t o deal w i t h because i t ' s f a m i l i a r 

15 t o them. And having t h a t helps w i t h the enforcement 

16 and also w i t h the operators complying w i t h the r u l e s 

17 because there's less of a chance f o r t h i n g s t o 

18 change i n an i n d i v i d u a l plan. 

19 Q. Now, i f something does need t o change, i s 

20 an operator welcome t o come t o the OCD and ask f o r 
21 that? 

22 A. Yes. 

23 Q. And would the d i v i s i o n work w i t h the 

24 operator? 

25 A. Yes. 
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1 Q. Why does t h a t the d i v i s i o n want 

2 below-grade tanks t o be registered? 

3 A. For a couple reasons. One i s there's 

4 times when there's m u l t i p l e operators on a w e l l 

5 s i t e . I f there's a s i t u a t i o n going on where we have 

6 t o i d e n t i f y who i s the owner of the tank, having 

7 r e g i s t r a t i o n o n - s i t e would allow us t o be able t o 

8 f i n d out whose tank i t was and address i t 

9 accordingly. I t would also allow us t h a t a f t e r the 

10 below-grade tank was closed, we could go back out i f 

11 i t was rediscovered or there was a s i t u a t i o n t o f i n d 

12 out i f i t was a below-grade tank closure and i f i t 

13 was closed p r o p e r l y at the time of closure or i f 

14 i t ' s another release or a c t i v i t y t h a t went on on the 

15 s i t e and how t o deal w i t h i t proceeding. 

16 Q. Now drawing your a t t e n t i o n t o 19.15.17.10 

17 S i t i n g Requirements, s p e c i f i c a l l y Pages 9 and 10 of 

18 OCD's m o d i f i c a t i o n s . Throughout the s i t i n g 

19 requirements OCD has s t r i c k e n "unconfined" i n 

20 several places. Why i s that? 

21 A. The d i v i s i o n i s charged w i t h p r o t e c t i n g 

22 a l l groundwater. Also the use of confined and 

23 unconfined would be very d i f f i c u l t f o r the d i v i s i o n 

24 t o enforce as we do not have the equipment t o go out 

25 and v e r i f y whether water i s confined or unconfined. 
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1 Also a c o n f i n i n g l a y e r t h a t ' s h o l d i n g back 

2 freshwater may not allow the p r o t e c t i o n from 

3 chemicals t h a t could be i n a p i t such as acids t o go 

4 through t h a t c o n f i n i n g l a y e r . 

5 Q. Mr. Powell, i f I can stop you f o r a 

6 moment. I f I can s p e c i f i c a l l y draw your a t t e n t i o n 

7 t o Paragraph AIA, the l a s t l i n e of t h a t paragraph. 

8 The d i v i s i o n has s t r i c k e n "unconfined" there. Do 

9 you see that? 

10 A. Yes. 

11 Q. And t h a t r e l a t e s t o p r o t e c t i o n of 

12 groundwater, correct? 

13 A. Correct. 

14 Q. And t o p r o t e c t a l l groundwater? 

15 A. Correct. 

16 Q. And the same i s t r u e f o r Paragraph A1B, t o 

17 p r o t e c t a l l groundwater. 

18 A. Correct. 

19 Q. And again then f o r Paragraph 2B, A2B on 

2 0 Page 10. 

21 A. Correct. 

22 Q. Thank you. I f the commission were t o 

23 adopt OCD's proposal, would the d i v i s i o n be able t o 

24 e f f e c t i v e l y enforce t h i s ? 

25 A. Yes. 
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Q. Drawing your a t t e n t i o n t o Paragraphs A1B 

2 on Page 9 and also Paragraph 3A on Page 10, the 

3 d i v i s i o n r e i n s e r t e d "continuously f l o w i n g 

4 watercourse" f o r "other s i g n i f i c a n t watercourse or 

5 lakebed, sinkhole or playa lake (measured from the 

6 o r d i n a r y high-water mark)." Why? 

7 A. For the p r o t e c t i o n of surface water. 

8 Q. And do you b e l i e v e w i t h the d e f i n i t i o n f o r 

9 continuously f l o w i n g watercourse and s i g n i f i c a n t 

10 watercourse t h a t there would be p r o t e c t i o n ? 

11 A. Yes. 

12 Q. On Page 10, why i s the d i v i s i o n 

13 r e i n s e r t i n g s i t i n g requirements f o r below-grade 

14 tanks? 

15 A. To make i t c l e a r what the d i v i s i o n expects 

16 when s i t i n g a below-grade tank and f o r the 

17 p r o t e c t i o n of human h e a l t h and the environment and 

18 p u b l i c s a f e t y . 

19 Q. I f adopted, would the d i v i s i o n be able t o 

20 e f f e c t i v e l y enforce i t ? 

21 A. Yes. 

22 Q. Drawing your a t t e n t i o n t o Page 

23 19.15.17.12, Operational Requirements. Why does the 

24 d i v i s i o n want the l i n e r t o be r e p a i r e d or replaced 

25 w i t h i n 48 hours of discovery? 
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1 A. I f r e p a i r e d w i t h i n the 48 hours there's a 

2 less e r chance of t h a t t e a r i n c r e a s i n g due t o wind or 

3 pressures exerted by the p i t . I t ' s not saying i t 

4 has t o be r e p a i r e d w i t h i n the 48 hours. I t ' s saying 

5 i f i t ' s not r e p a i r e d they need t o n o t i f y the 

6 d i s t r i c t or seek a variance. I f a l l the f l u i d has 

7 been removed and they are g e t t i n g t o close i t , they 

8 can n o t i f y the d i s t r i c t t o seek a variance t o leave 

9 i t u n t i l closure, but t h i s allows the p r o t e c t i o n of 

10 the environment and the area by the companies 

11 responding q u i c k l y t o f i x i t . 

12 Q. So i f an operator i s able t o r e p a i r or 

13 replace w i t h i n 4 8 hours, they don't need t o n o t i f y 

14 the d i v i s i o n ? 

15 A. Correct. 

16 Q. I t ' s only i f they are unable t o do t h a t 

17 w i t h i n 48 hours do they need t o n o t i f y the d i v i s i o n ? 

18 A. That's c o r r e c t . 

19 Q. And ask f o r more time; i s t h a t correct? 

2 0 A. Yes. 

21 Q. The d i v i s i o n has also o f f e r e d a 

22 m o d i f i c a t i o n t h a t would r e q u i r e the operator t o 

23 inspect a below-grade tank f o r leakage and damage. 

24 And t h a t ' s on Page 24. Why has the d i v i s i o n 

25 submitted t h i s m o d i f i c a t i o n ? 
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A. Because i f there's signs of damage i t can 

2 also i n d i c a t e t h a t a release may occur i n the near 

3 f u t u r e or a release t h a t ' s unseen could be 

4 o c c u r r i n g . 

5 MS. GERHOLT: Madam Chair, may I approach 

6 the witness? 

7 CHAIRPERSON BAILEY: Yes. 

8 Q. Mr. Powell, I'm handing you IPANM's May 

9 15th proposed amendments. Could I have you t u r n t o 

10 the purple tab? What page i s t h a t on? 

11 A. Page 24. 

12 Q. Page 24 of IPANM's May 15th f i l i n g . Could 

13 you please read aloud the h i g h l i g h t e d p o r t i o n ? 

14 A. "The f i r s t one, " I f upon v i s u a l i n s p e c t i o n 

15 i n the area beneath the tank there are any areas 

16 t h a t are wet, d i s c o l o r e d or showing other evidence 

17 of a possible release, the operator s h a l l t e s t the 

18 sample of the s o i l and s h a l l r e p o r t as req u i r e d on a 

19 Form C 141 pursuant t o 19.15.29." 

20 Q. Are you i n agreement w i t h t h a t proposal? 

21 A. Yes, I am. 

22 Q. Why i s that? 

23 A. Because i f there are wet or di s c o l o r e d 

24 s o i l s there are obvious signs of a release and i t 

25 needs t o be handled under the S p i l l Rule f o r j 
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1 consistency. 

2 Q. That's Rule 29? 

3 A. Yes. 

4 Q. I n your o p i n i o n , i s t h a t c l e a r language of 

5 what the d i v i s i o n o f f e r e d t o the commission? 

6 A. I t ' s the same as what we have o f f e r e d . 

7 Q. I s the i n t e n t the same? 

8 A. The i n t e n t i s the same. 

9 Q. A l l r i g h t . And i f t h a t were adopted by 

10 the commission, would the d i v i s i o n be able t o 

11 enforce i t ? 

12 A. Yes. 

13 Q. Now i f I could draw your a t t e n t i o n back t o 

14 OCD's E x h i b i t No. 2, s p e c i f i c a l l y Page 36. Closure 

15 I d e n t i f i c a t i o n . The d i v i s i o n has r e i n s e r t e d t h a t 

16 requirement, correct? 

17 A. Correct. 

18 Q. To begin, what i s the d i v i s i o n ' s proposed 

19 closure i d e n t i f i c a t i o n ? 

20 A. "The operator s h a l l cause a licensed 

21 surveyor t o survey the area of the closure and 

22 c e r t i f y s a i d l o c a t i o n i n a Form C 102. A person 

23 s h a l l not b u i l d a permanent s t r u c t u r e over an 

24 i n - p l a c e d i s p o s a l . The operator s h a l l f i l e a deed 

25 n o t i c e i d e n t i f y i n g the exact l o c a t i o n of the 
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i n - p l a c e disposal w i t h the County Clerk i n the 

2 county where the in-place disposal occurs." 

3 Q. F i r s t of a l l , what's a C 102? 

4 A. A C 102 i s a p l a t t h a t ' s surveyed by a 

5 surveyor i d e n t i f y i n g where a l o c a t i o n i s . 

6 Q. Why i s the d i v i s i o n , f i r s t of a l l , 

7 requesting t h a t i t be i d e n t i f i e d on the C 102? 

8 A. That way i t ' s a c c u r a t e l y i d e n t i f i e d and 

9 f i l e d w i t h the d i v i s i o n the exact placement, so i f 

10 we ever need t o go out and r e f i n d i t , t h a t i s 

11 a v a i l a b l e . 

12 Q. And i t ' s important t o have t h a t done by a 

13 surveyor? 

14 A. Yes, i t i s . That way i t ' s as accurate as 

15 p o s s i b l e . 

16 Q. Now, w i t h regards t o the second proposal 

17 not t o have permanent s t r u c t u r e b u i l t over in-place 

18 d i s p o s a l , why i s the d i v i s i o n requesting that? 

19 A. That way i f there's contaminants t h a t 

20 p o t e n t i a l l y could be found l a t e r l e f t i n place, i t 

21 doesn't endanger whatever permanent s t r u c t u r e i s 

22 over the top of i t . 

23 Q. And f i n a l l y , why f i l e a deed notice? 

24 A. To n o t i f y the cur r e n t landowner and any 

25 f u t u r e landowners of the in-place d i s p o s a l . 
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Why i s n ' t a C 102 enough? 

2 A. Because once the w e l l i s plugged, the 

3 f u t u r e landowners may not know how t o access our 

4 f i l e s t o f i n d t h a t . 

5 Q. Also on Page 36 there's t i m e l y 

6 requirements f o r closure, and drawing your a t t e n t i o n 

7 t o Page 37, why has the d i v i s i o n included language 

8 "or by an e a r l i e r date t h a t the appropriate d i v i s i o n 

9 d i s t r i c t o f f i c e r e q u i r e s because of imminent danger 

10 t o freshwater, p u b l i c h e a l t h or the environment"? 

11 A. That allows the d i v i s i o n the d i s c r e t i o n t o 

12 r e q u i r e an e a r l i e r closure date i f a s i t u a t i o n 

13 occurs t h a t could i n j u r e p u b l i c h e a l t h or the 

14 environment. 

15 Q. I n your o p i n i o n , i f these m o d i f i c a t i o n s 

16 are adopted would the d i v i s i o n be able t o enforce 

17 them? 

18 A. Yes. 

19 Q. Would they be able t o administer such a 

20 rule? 

21 A. Yes. 

22 MS. GERHOLT: Madam Chair, i f I may have a 

23 moment? 

24 CHAIRPERSON BAILEY: Yes. 

25 MS. GERHOLT: Madam Chair, I have no 
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1 f u r t h e r questions f o r the witness. 

2 CHAIRPERSON BAILEY: Mr. Carr, do you have 

3 questions? 

4 CROSS-EXAMINATION 

5 BY MR. CARR 

6 Q. Mr. Powell, i n your r o l e as an 

7 environmental s p e c i a l i s t have you had 

8 r e s p o n s i b i l i t i e s f o r the enforcement of the cur r e n t 

9 P i t Rule? 

10 A. Yes, I have. 

11 Q. What does t h a t e n t a i l ? 

12 A. That e n t a i l s the approval, review and 

13 approval of the C 144s. I f there's v i o l a t i o n s t o 

14 the r u l e , the c o r r e c t i v e a c t i o n taken t o remedy 

15 those v i o l a t i o n s . 

16 Q. And durin g the l a s t f o u r years working 

17 w i t h the r u l e , have you been able t o stay ahead of 

18 the a p p l i c a t i o n s t h a t have come before you f o r 

19 review? 

20 A. For a p p l i c a t i o n s regarding work t o be 

21 done, yes. 

22 Q. Have you had problems ad m i n i s t e r i n g the 

23 cur r e n t rule? 

24 A. No. 

25 Q. Do you approve a p p l i c a t i o n s f o r 
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1 b e l o w - g r a d e t anks? 

2 A . Yes, I d o . 

3 Q. And have you been able t o stay c u r r e n t on 

4 any a p p l i c a t i o n f o r a below-grade tank? 

5 A. For new a p p l i c a t i o n s coming i n , we have 

6 stayed c u r r e n t . 

7 Q. Do you have a backlog i n the agency of 

8 below-grade tank a p p l i c a t i o n s ? 

9 A. Yes, backlog f o r below-grade tanks t h a t 

10 e x i s t e d p r i o r t o the r u l e t h a t were f i l e d . 

11 Q. Are you aware of how many a p p l i c a t i o n s 

12 might be pending f o r those below-grade tanks? 

13 A. I t ' s i n the thousands. 

14 Q. And those have been f i l e d but you j u s t 

15 simply don't have the s t a f f t o process them? 

16 A. Correct. 

17 Q. When you worked on the A d m i n i s t r a t i v e 

18 F e a s i b i l i t y Committee t h a t the OCD est a b l i s h e d t o 

19 review i t s proposal, I assume t h a t you looked at the 

20 cu r r e n t r u l e and the problems w i t h a d m i n i s t e r i n g i t ? 

21 A. We were reviewing the a p p l i c a t i o n . 

22 Q. And w i t h when you d i d t h a t , you recognized 

23 t h a t a number of fu n c t i o n s were being s h i f t e d from 

24 the Santa Fe o f f i c e t o the d i s t r i c t o f f i c e ? 

25 A. Yes. 
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Q. My question i s , d i d you consider whether 

2 or not you would have the s t a f f and the a b i l i t y t o 

3 process those a p p l i c a t i o n s a t a d i s t r i c t l e v e l ? 

4 A. We d i d n ' t look at i t s p e c i f i c a l l y i n t h a t 

5 regard. 

6 Q. When you look at t h i s r u l e , the proposal, 

7 i n the context of what your j o b and your 

8 r e s p o n s i b i l i t i e s are, i f the r u l e i s adopted as 

9 proposed do you a n t i c i p a t e being able t o administer 

10 the r u l e i n a t i m e l y fashion? 

11 A. Yes. 

12 Q. This would include matters such as 

13 variances, t h i n g s of t h a t nature? 

14 A. Yes. 

15 Q. Do you have anyone t o a s s i s t you i n t h i s 

16 e f f o r t ? 

17 A. We work as a d i s t r i c t . There's a 

18 compliance o f f i c e r t h a t does a s s i s t me. 

19 Q. When you look a t t h i s r u l e , you are 

20 proposing c e r t a i n amendments t o the d e f i n i t i o n s t h a t 

21 were proposed by NMOGA and IPANM; i s t h a t correct? 

22 A. Correct. 

23 Q. And you want t o r e i n s e r t the d e f i n i t i o n 

24 f o r the term "restore"? 

25 A. Correct. 

,„»,J,.̂ .,.;...„,̂ .. ;,.„'.• "a:r.T; - , ••,»•••• , „ ,. . ., v . H 

PAUL BACA PROFESSIONAL COURT REPORTERS 
869a1620-93e8-45foa014-9e443fe28c47 



Page 1843 
1 Q. What was the reason f o r that? 

2 A. To c l a r i f y t o the operators what the 

3 d i v i s i o n expects when they r e f e r t o r e s t o r i n g an 

4 area i n the r u l e . 

5 Q. Do you know how many times the word 

6 " r e s t o r e " a c t u a l l y appears i n the rule? 

7 A. No, s i r . 

8 Q. Would i t s u r p r i s e you when you do a word 

9 search t h a t i t o n l y appears at one p o i n t i n the 

10 rule? 

11 A. I t wouldn't s u r p r i s e me. 

12 Q. And t h a t i s i n Section 17.13F. And the 

13 proposed d e f i n i t i o n f o r t h i s t h a t you are i n s e r t i n g 

14 f o r t h i s term simply provides t h a t you r e t u r n the 

15 s i t e t o i t s c o n d i t i o n i n accordance w i t h 

16 19.15.17.13. Does t h a t seem t o be redundant t o 

17 define a term by r e f e r r i n g t o the only s e c t i o n i n 

18 which the term appears? 

19 A. Can you rephrase the question? 

20 Q. Does i t seem redundant or unnecessary i n 

21 the r u l e t o def i n e the term by saying you rest o r e i n 

22 accordance w i t h t h i s s e c t i o n , and yet t h a t section 

23 i s the only place the term appears? Or do you have 

24 an o p i n i o n . 

25 A. I would have t o look at the d e f i n i t i o n . 
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I t ' s on Page 38. 

2 A. The reference p o r t i o n of the d e f i n i t i o n 

3 " r e s t o r e " may be redundant, yes. 

4 Q. Do you see any reason t o have a s p e c i a l 

5 d e f i n i t i o n f o r a term t h a t only appears one place? 

6 A. As long as i t ' s c l e a r t o the operators 

7 de a l i n g w i t h i t . 

8 Q. I would l i k e t o t a l k w i t h you f o r a minute 

9 about the p r o v i s i o n of the d e f i n i t i o n of the term 

10 " v i s i b l e . " When I look at t h i s term, you are 

11 d e l e t i n g the 3 0 percent standard t h a t was proposed 

12 by NMOGA? 

13 A. Correct. 

14 Q. And the r u l e as you would propose i t 

15 provides t h a t i f there i s any sheen i t would have t o 

16 be --

17 A. Correct. 

18 Q. Have you done any research t o determine 

19 how much of a hydrocarbon might be r e q u i r e d t o 

20 produce a sheen on water? 

21 A. I have not. 

22 Q. Would i t s u r p r i s e you t o l e a r n t h a t a 

23 s i l v e r appearance, a sheen w i t h a s i l v e r appearance i 

24 has only a thickness of 1/10,000th of a m i l l i m e t e r ? 

25 A. I t wouldn't s u r p r i s e me. j 
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1 Q. And t h a t a 3 0 percent sheen would r e q u i r e 

2 only 3/1,000 of a gallon? 

3 A. I t wouldn't s u r p r i s e me, no. 

4 Q. And would you have an opinion on whether 

5 3/1,000 of a g a l l o n on a two-acre p i t would pose a 

6 t h r e a t or do you have an opinion? 

7 A. I don't know i f i t would pose a t h r e a t . 

8 Q. Do you be l i e v e t h a t a sheen t h a t poses no 

9 t h r e a t should r e q u i r e a c t i o n by an operator or --

10 and i f not taken, leave t h a t operator i n the 

11 p o s i t i o n where they have v i o l a t e d your rule? 

12 A. I don't know t h a t i f i t would cause a 

13 t h r e a t or not so I don't know t h a t I can s t a t e 

14 whether t h a t would. 

15 Q. Do you t h i n k an a c t i o n t h a t causes no 

16 t h r e a t should be something t h a t an agency should 

17 r e q u i r e operators t o respond to? 

18 A. No. 

19 Q. I r e a l l y don't have very many questions. 

20 You t a l k e d about the closure i d e n t i f i c a t i o n f o r 

21 p i t s , and you have requested t h a t a licensed 

22 surveyor be re q u i r e d t o go out and survey the 

23 l o c a t i o n of t h a t p i t . 

24 A. Correct. 

25 Q. Do you r e a l i z e t h a t r equ i r e s employing 
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someone t o go out t o each s i t e and conduct t h a t 

2 survey? 

3 A. Correct. 

4 Q. Did you consider whether or not any 

5 consumer grade GPS l o c a t i o n might provide you w i t h a 

6 s u f f i c i e n t l o c a t i o n f o r tha t ? 

7 A. The concern was the accuracy of a 

8 hand-held GPS. 

9 Q. And you be l i e v e t h a t i t would be 

10 p r e f e r a b l e t o r e q u i r e t h a t a surveyor be r e t a i n e d 

11 other than use the GPS? 

12 A. Yes. 

13 Q. On the C 102, do you c u r r e n t l y provide the 

14 l o c a t i o n of the p i t ? 

15 A. For what C 102? 

16 Q. When you f i l e a C 102, do the f i l i n g s of 

17 the OCD c u r r e n t l y c o n t a i n i n f o r m a t i o n as t o the 

18 l o c a t i o n of the d r i l l i n g p i t ? 

19 A. They are u s u a l l y f i l e d f o r APDs f o r 

20 l o c a t i o n of the w e l l . 

21 Q. And those forms are a v a i l a b l e online? 

22 A. Correct. 

23 Q. I n a d d i t i o n t o t h a t k i n d of i n f o r m a t i o n 

24 c u r r e n t l y a v a i l a b l e , OCD wants a deed n o t i c e f i l e d ; 

25 i s t h a t r i g h t ? 
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1 A. Yes. 

2 Q. Did you determine whether or not i t was 

3 appropriate f o r you t o do t h a t on f e d e r a l lands? 

4 A. On f e d e r a l lands, I b e l i e v e t h a t you 

5 cannot f i l e a deed on f e d e r a l lands. 

6 Q. The i n d i v i d u a l who would be f i l i n g the 

7 deed would be the operator of the w e l l ; i s t h a t 

8 r i g h t ? 

9 A. That's c o r r e c t . 

10 Q. Do you understand t h a t the operator of the 

11 w e l l doesn't hold t i t l e t o the property? 

12 A. Correct. 

13 Q. Are you aware of the Surface Owner 

14 P r o t e c t i o n Act? 

15 A. I have not read i t . I am aware of i t . 

16 Q. I n t h a t act, i f you can j u s t accept t h a t , 

17 the operator of the w e l l and the surface owner can 

18 reach an agreement on a number of t h i n g s . Probably 

19 you don't know. Are you aware of whether or not --

20 s t r i k e t h a t . That c a l l s f o r a l e g a l conclusion. 

21 Has any contact been made w i t h any county 

22 c l e r k t o determine whether or not they w i l l accept 

23 these notices? 

24 A. They are accepting them c u r r e n t l y on 

25 p r i v a t e land. j 
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Q. Now, I was r e c e i v i n g notes from people i n 

2 the back. My question i s , f i r s t of a l l , d i d you 

3 discuss the language concerning exceptions t o the 

4 rule? I s t h a t something Mr. M a r t i n w i l l cover? 

5 A. I bel i e v e t h a t ' s something w i l l M a r t i n 

6 w i l l cover. 

7 Q. And d i d you discuss the p r o v i s i o n s 

8 concerning the time frames on approval of 

9 a p p l i c a t i o n s ? 

10 A. No, I d i d not. 

11 Q. Again, I get t o save t h a t f o r Mr. Martin? 

12 A. Yes. 

13 MR. CARR: That's a l l I have. 

14 CHAIRPERSON BAILEY: Ms. Foster? 

15 CROS S-EXAMINATION 

16 BY MS. FOSTER 

17 Q. Good morning. 

18 A. Good morning. 

19 Q. Just a quick question. You mentioned i n 

20 your d i r e c t testimony t h a t you would p r e f e r t o have 

21 standardized plans f i l e d and a standardized w i l l 

22 most l i k e l y be f i l e d by a company t h a t has a 

23 m u l t i p l e - w e l l d r i l l i n g program, correct? 

24 A. Yes. 

25 Q. So i f the larg e companies are working w i t h ) 
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1 you t o get templates, which i s what the standardized 

2 plans would be, how i s i t t h a t a small operator who 

3 might be d r i l l i n g one or two w e l l s a year are going 

4 t o know what standards you are c u r r e n t l y imposing on 

5 the l a r g e r companies i n t h e i r templates? 

6 A. They can come i n the o f f i c e and discuss i t 

7 w i t h us. They can review t h e i r f i l e s because p a r t 

8 of i t would be o n l i n e . I t would be a v a i l a b l e . 

9 Q. Thank you. Now, you mentioned i n your 

10 d i r e c t testimony t h a t groundwater p r o t e c t i o n i s one 

11 of your r e s p o n s i b i l i t i e s w i t h the d i v i s i o n ? 

12 A. Correct. 

13 Q. Are you aware of how many times the word 

14 "groundwater" a c t u a l l y appears i n the s t a t u t o r y O i l 

15 and Gas Act? 

16 A. No. 

17 Q. And t o r e p a i r a l i n e r , you s t a t e d t h a t you 

18 would p r e f e r t o have companies r e p a i r i t w i t h i n 4 8 

19 hours, and i f they can't then they have t o n o t i f y 

20 the d i v i s i o n and ask you f o r a variance? 

21 A. Correct. 

22 Q. Now, the variance procedure i n the 

23 proposal i s a very standardized process; am I 

24 correct? 

25 A. Yes. 
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Q. And i n order t o o b t a i n a variance we have 

2 t o prove t h a t t h i s i s more p r o t e c t i v e t o l i v e s t o c k , 

3 human h e a l t h and the environment according t o the 

4 NMOGA proposal. 

5 A. I would have t o look at the wording. 

6 Q. Okay. I'm d i r e c t i n g you t o 19.15.17.15B2, 

7 which i s on Page 43 of your a p p l i c a t i o n . Do you see 

8 t h a t language? 

9 A. Yes. 

10 Q. So i t s t a t e s j u s t t o be able t o ask f o r a 

11 variance we have t o demonstrate t o the requested 

12 variance provides equal or b e t t e r p r o t e c t i o n t o t h a t 

13 l i s t of items, i n c l u d i n g human h e a l t h and the 

14 environment, l i v e s t o c k s a f e t y , e t cetera. 

15 A. Correct. 

16 Q. Right? Now, you have been w i t h the OCD 

17 f i v e years? 

18 A. Yes. Six years. 

19 Q. Five years as --

20 A. Yes. 

21 Q. And one year i n the managerial p o s i t i o n ? 

22 A. Correct. 

23 Q. Are you equipped t o determine whether an 

24 a p p l i c a t i o n would a c t u a l l y be p r o t e c t i v e of p u b l i c 

25 safety? j 

• • - • • ........... 
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1 A. I f i t ' s an ongoing process, I would assume 

2 t h a t a f t e r the r e p a i r of t h a t process i t would be 

3 equal. 

4 Q. How about p r o t e c t i o n of l i v e s t o c k ? Have 

5 you ever, i n your enforcement capacity, ever had t o 

6 do a p r o t e c t i o n of l i v e s t o c k i n your --

7 A. Depending on the a p p l i c a t i o n of c e r t a i n ' 

8 r u l e s . The fencing of the p i t s would be i n 

9 p r o t e c t i o n of the l i v e s t o c k . 

10 Q. Fencing. Thank you. Looking at the OCD 

11 m o d i f i c a t i o n , there was an a d d i t i o n a l m o d i f i c a t i o n , 

12 and I apologize i f you already discussed t h i s but I 

13 missed i t when I was t a k i n g notes. I n your 

14 d e f i n i t i o n of temporary p i t , which i s OCD 

15 M o d i f i c a t i o n Page 3, the OCD does add some language 

16 th e r e . "Temporary p i t s may be used f o r one or more 

17 w e l l s . " Do you see t h a t language? 

18 A. Yes. 

19 Q. Was t h i s language approved by your working 

2 0 group and as a recommendation of the OCD? 

21 A. I t was reviewed. I don't know i f we 

22 proposed i t . I t ' s not on the comments. 

23 Q. Having read t h a t , i s t h a t something t h a t 

24 you, as an OCD witness, would agree i s a necessary 

25 r e v i s i o n t o the rule? 
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2 Q. Thank you. I have no f u r t h e r questions. 

3 CHAIRPERSON BAILEY: Mr. Jantz? 

4 MR. JANTZ: Thank you. 

5 CROSS-EXAMINATION 

6 BY MR. JANTZ 

7 Q. Good morning. 

8 A. Good morning. 

9 Q. I want t o get a b e t t e r sense about your 

10 r e s p o n s i b i l i t i e s at the d i v i s i o n . Ms. Gerholt 

11 t a l k e d some about what your r e s p o n s i b i l i t i e s are. i 

12 wonder i f you could elaborate i n some more d e t a i l . 

13 A. Which aspects? 

14 Q. From soup t o nuts. You are a supervisor / 

15 i s t h a t r i g h t ? 

16 A. Yes, I am. 

17 Q. What does t h a t e n t a i l ? 

18 A. That e n t a i l s I d i r e c t the i n s p e c t i o n 

19 s t a f f , do the scheduling f o r t e s t s t h a t are going on 

20 i n the f i e l d . 

21 Q. Sorry t o i n t e r r u p t , Mr. Powell. For 

22 c l a r i f i c a t i o n , d i r e c t i n s p e c t i o n s t a f f , t h a t means 

23 sending them out t o s i t e s t o inspect w e l l s , p i t s , 

24 whatever? 

25 A. Correct. 
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1 Q. Every aspect of the operation? 

2 A. Of the f i e l d o p e r a t i o n . 

3 Q. Please go ahead. . 

4 A. I also review and approve sundry n o t i c e s 

5 f o r w e l l work, which includes P & As, the d r i l l i n g , 

6 the a c t i v e f i e l d d r i l l i n g . There's m u l t i p l e 

7 aspects. 

8 Q. That's the supervisory s t u f f . 

9 A. Right. 

10 Q. What about the environmental aspect of 

11 your job? What does t h a t e n t a i l ? 

12 A. I t e n t a i l s reviewing any circumstances 

13 t h a t may be abnormal t h a t the inspectors f i n d i n the 

14 f i e l d . I t would e n t a i l reviewing a p p l i c a t i o n s t h a t 

15 come through f o r environmental p r o j e c t s . I t i s 

16 overseeing the 144 permit process. I t ' s overseeing 

17 the 141 release n o t i f i c a t i o n process. 

18 Q. Could you e x p l a i n t o me what the 144 

19 process i s ? 

20 A. The 144 process, the process i n our o f f i c e 

21 i s the 144 comes i n our o f f i c e . 

22 Q. I s t h a t a form? 

23 A. Yes, i t i s . I t ' s logged i n t o our o f f i c e 

24 f o r t r a c k i n g purposes. From there i t goes f o r 

25 review. I t ' s reviewed t o make sure i t ' s complete 

j 
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1 and c o r r e c t . I f i t ' s found t o be complete and 

2 c o r r e c t and meets the standards then i t ' s approved. 

3 From there i t goes back i n t o scanning. 

4 Q. What k i n d of i n f o r m a t i o n i s on t h i s 144? 

5 A. I t ' s very extensive, but o v e r a l l i t 

6 includes an operation design plan, a s i t i n g s e c t i o n 

7 t h a t s t a t e s whether i t meets s i t i n g requirements, 

8 hydrogeologic r e p o r t , a closure plan, a topo map, a 

9 water plane or a FEMA f l o o d plane map and an a e r i a l 

10 map. 

11 Q. Does reviewing t h a t form b r i n g t o bear any 

12 judgment c a l l s on the p a r t of the people reviewing 

13 i t under the cur r e n t r u l e ? 

14 A. No. 

15 Q. So as long as they have -- i t ' s l i k e 

16 checking o f f boxes? 

17 A. Correct. 

18 Q. And what's a 141? 

19 A. A 141 i s the form t h a t ' s f i l e d t o n o t i f y 

20 of a release. 

21 Q. Okay. And so do your environmental d u t i e s 

22 encompass anything else? 

23 A. I f there are s p e c i a l p r o j e c t s going on, 

24 large p r o j e c t s , we review those plans and determine 

25 where t o go w i t h them. I f there's ongoing releases, 
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i t 1 s responding t o them and de a l i n g w i t h them 

2 a p p r o p r i a t e l y . 

3 Q. Okay. So you also deal w i t h when there 

4 are some k i n d of s p i l l or p i t leak or whatever? 

5 A. Correct. 

6 Q. Just out of c u r i o s i t y , have there been p i t 

7 leaks i n your d i s t r i c t ? 

8 A. Yes. 

9 Q. Have they impacted groundwater? 

10 A. General c l a s s i f i c a t i o n s of p i t s , yes. 

11 Q. You t a l k e d about t h i s OCD working group. 

12 A. Yes. 

13 Q. What was the mandate of the working group? 

14 A. We reviewed the a d m i n i s t r a t i v e f e a s i b i l i t y 

15 and e n f o r c e a b i l i t y of the r u l e . 

16 Q. Did you t a l k about environmental impacts 

17 i n t h i s working group? 

18 MS. GERHOLT: Objection. The question was 

19 asked and he answered i t . 

20 MR. JANTZ: This i s a d i f f e r e n t question 

21 w i t h a d i f f e r e n t answer. 

22 A. The scope d i d not include the 

23 environmental impacts of the r u l e . 

24 Q. So you d i d n ' t t a l k about any environmental 

25 impacts? 
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No. 

2 Q. Did you t a l k about -- I assume t h a t the 

3 answer i s going t o be the same, no, but j u s t t o make 

4 sure, d i d you t a l k about any t e c h n i c a l aspects of 

5 that? 

6 A. No. 

7 Q. Of the proposed rules? You t e s t i f i e d i n 

8 2007, d i d n ' t you? I remember your face. 

9 A. Yes, I d i d . 

10 Q. OCD was the proponent of Rule 17 at t h a t 

11 p o i n t . I t was OCD's p e t i t i o n , wasn't i t ? 

12 MS. GERHOLT: Objection, relevancy. 

13 MR. JANTZ: I f you w i l l l e t me f i n i s h my 

14 l i n e of questioning, I w i l l be happy t o --

15 CHAIRPERSON BAILEY: You are l a y i n g a 

16 foundation? 

17 MR. JANTZ: Yes. 

18 CHAIRPERSON BAILEY: Then go ahead. 

19 A. Yes, they were. 

20 Q. Why d i d n ' t t h i s working group address the 

21 technical/environmental aspects t h i s time around? 

22 A. That was not the scope t h a t we were 

23 d i r e c t e d t o . 

24 Q. You don't know? 

25 A. I don't know. 
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1 Q. Do you know who may know? 

2 A. I work w i t h our l e g a l counsel. 

3 Q. You t a l k e d a l i t t l e b i t about standardized 

4 plans. Can you e x p l a i n t o me how you see t h a t 

5 working from an a d m i n i s t r a t i v e and enforcement 

6 perspective, both f o r m u l t i - w e l l f l u i d management 

7 p i t s and temporary p i t s ? 

8 A. For the standardized plan, c u r r e n t l y what 

9 we use i n the d i s t r i c t i s templated plans which 

10 could then be converted t o a standardized plan. I t 

11 allows f o r the f i e l d people t o understand b e t t e r 

12 what 1s going on and what c o n d i t i o n s they have t o 

13 meet. Using the standardized plans and keeping them 

14 on f i l e would reduce any variance t h a t could happen 

15 on one permit without having a d i r e c t a p p l i c a t i o n 

16 f o r such. 

17 Q. I'm k i n d of unclear on how a standardized 

18 plan might be used. So an o i l company comes i n w i t h 

19 a p i t a p p l i c a t i o n , p i t permit a p p l i c a t i o n or 

20 m u l t i - w e l l f l u i d management p i t a p p l i c a t i o n . And i t 

21 says, "Here we have standardized plan. This i s p a r t 

22 of our a p p l i c a t i o n . " OCD says, "Okay. This looks 

23 good." Does t h a t company get t o use t h a t 

24 standardized plan f o r every f u t u r e permit 

25 a p p l i c a t i o n i r r e s p e c t i v e of where i t ' s located or i s 
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1 i t o n l y good f o r t h a t one permit? 

2 A. For t h a t s i t u a t i o n . 

3 Q. So f o r t h a t permit a p p l i c a t i o n ? 

4 A. Yes. 

5 Q. So i f there's a standardized plan, i t only 

6 i s good f o r one permit a p p l i c a t i o n ; i t doesn't 

7 n e c e s s a r i l y mean you approve the same standardized 

8 permit f o r another l o c a t i o n , another permit 

9 l o c a t i o n ? 

10 A. Not n e c e s s a r i l y f o r t h a t one a p p l i c a t i o n , 

11 t h a t one C 144, but f o r t h a t type of operation t h a t 

12 meets c e r t a i n s i t i n g c r i t e r i a . 

13 Q. So another p r o j e c t i n another l o c a t i o n , as 

14 long as i t meets the s i t i n g c r i t e r i a , they can s t i l l 

15 use t h a t standardized plan? 

16 A. I f i t meets the same s i t i n g c r i t e r i a , yes. 

17 Q. Does a d m i n i s t e r i n g these t h i n g s include 

18 going out and i n s p e c t i n g the s i t e d u r i n g 

19 construction? 

20 A. I t could, yes. 

21 Q. I t cou ld but does i t necessa r i ly? 

22 A. We have inspec ted c o n s t r u c t i o n i n the 

23 pas t . We d o n ' t inspec t a l l c o n s t r u c t i o n . 

24 Q. And i s t h a t because o f s t a f f i n g issues or 

25 i s i t j u s t a low p r i o r i t y i n the range o f th ings? 
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1 A. I t depends on day-to-day operations what 

2 our inspectors inspect. I f we have other p r i o r i t i e s 

3 t o inspect t h a t day they may not go out and inspect 

4 i t . 

5 Q. While we're t a l k i n g about inspectors, how 

6 many inspectors do you have i n your bureau? 

7 A. I n our d i s t r i c t ? 

8 Q. D i s t r i c t , I'm sorry? 

9 A. We have fo u r . 

10 Q. I s t h a t more or less than 2007? 

11 A. I would have t o go back and look how many 

12 inspectors we had i n 2007. I'm not sure. 

13 Q. Are you aware of any s t a f f l a y o f f s , 

14 inspector l a y o f f s since then? 

15 A. No. 

16 Q. Let's t a l k about the m u l t i - w e l l f l u i d 

17 management p i t s a l i t t l e b i t . I'm lo o k i n g at the 

18 o p e r a t i o n a l requirements so i t ' s Section 11 J. I f 

19 you take a look at Subsection 2. Let me f i r s t ask 

20 you, what do you understand the purpose of 

21 m u l t i - w e l l f l u i d management p i t s t o be? 

22 A. They are an area t o hol d the l i q u i d t o use 

23 f o r f r a c k i n g operation. 

24 Q. Do you have a sense of how b i g these p i t s 

25 are? 
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2 r e g u l a t i o n says less than t e n acre f e e t . 

3 Q. That's f o r temporary p i t , i s n ' t i t ? 

4 A. I don't know. 

5 Q. Let's take a look. 

6 MS. GERHOLT: Madam Chair, I would ob j e c t 

7 t o t h i s l i n e of question. I t i s g e t t i n g t o be 

8 beyond the scope of d i r e c t , and so f a r there hasn t 

9 been a question t h a t ' s r e l a t e d t o enforcement or 

10 a d m i n i s t r a t i v e . 

11 MR. JANTZ: This i s foundation f o r such a 

12 question. 

13 CHAIRPERSON BAILEY: Let's hear such 

14 question soon. 

15 MR. JANTZ: You c e r t a i n l y w i l l , Madam 

16 Chair. 

17 Q. Do you see a l i m i t on size i n the 

18 o p e r a t i o n a l requirements? 

19 A. I do not. 

20 Q. Can we take a look at the design and 

21 c o n s t r u c t i o n or the permit requirements? That would 

22 be Section 9E.4 f o r m u l t i - w e l l f l u i d management 

23 p i t s . 

24 MS. GERHOLT: Page 7 of the OCD 

25 m o d i f i c a t i o n s . 
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Okay. 

2 Q. Do you see a volume l i m i t a t i o n there? 

3 A. No, I don't. 

4 Q. So at l e a s t f o r the p a r t of the r e g u l a t i o n 

5 we have j u s t looked, at there's no volume 

6 l i m i t a t i o n ? 

7 A. None t h a t I can see. 

8 Q. I s there a time l i m i t a t i o n , how long these 

9 th i n g s can be open? Did you read a time l i m i t a t i o n 

10 i n e i t h e r of the sections we j u s t looked at? 

11 A. I b e l i e v e i t was f o r as long as the 

12 p i t s -- the l o c a t i o n s i t ' s proposed f o r . At the end 

13 of the l a s t o n e . i t has t o be closed. 

14 Q. I n your experience, how long can i t be? 

15 A. I t depends on the operations. 

16 Q. Can you give me a range? 

17 A. I r e a l l y couldn't. I t depends on the 

18 operator 's w e l l program. 

19 Q. Let's take a look at J2 back i n the 

20 o p e r a t i o n a l design requirements. 

21 A. You s a i d J2? 

22 Q. Yes. 

23 MS. FOSTER: Page 19. 

24 Q. I f you take a look at the second sentence, i 

25 i t says, "The operator s h a l l conduct the p i t so t h a t 
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1 the slope does not place undue s t r e s s upon the l i n e r 

2 and i s con s i s t e n t w i t h the angle of repos." Does 

3 t h i s seem t o you t o be something t h a t would be 

4 e a s i l y enforceable? 

5 A. I f while o n - s i t e i t appears t h a t i t ' s 

6 s t r e t c h i n g a l i n e r or endangering a l i n e r , I would 

7 say yes. 

8 Q. But doesn't t h a t leave some room f o r 

9 i n t e r p r e t a t i o n between, say, inspectors or, say, 

10 between inspectors and an operator? 

11 A. I f there's obvious signs of s t r e t c h i n g or 

12 s t r e s s , I would say i t wouldn't be much 

13 i n t e r p r e t a t i o n . 

14 Q. What about c o n s i s t e n t w i t h the angle of 

15 repose? What does t h a t mean? 

16 A. I had t o have t h a t explained t o me and I 

17 don't remember the d e f i n i t i o n f o r angle of repose. 

18 Q. Let's take a look at the next subsection, 

19 Subsection J3. That subsection t a l k s about a 

20 geomembrane l i n e r w i t h a leak d e t e c t i o n system. I 

21 haven't seen any s p e c i f i c a t i o n s f o r a leak d e t e c t i o n 

22 system. What does t h i s mean, leak d e t e c t i o n system? 

23 MS. GERHOLT: Objection. This i s beyond 

24 the scope of t h i s witness' d i r e c t testimony, and I 

25 would ob j e c t based upon t h a t . 
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1 MR. JANTZ: The witness t e s t i f i e d t o 

2 i n t e r p r e t i n g the r e g u l a t i o n s and he i s an expert on 

3 r e g u l a t i o n enforcement so i t i s w e l l w i t h i n the 

4 bounds of h i s area of e x p e r t i s e and h i s d i r e c t 

5 testimony. 

6 CHAIRPERSON BAILEY: These questions are 

7 b e t t e r d i r e c t e d t o the a p p l i c a n t s who have discussed 

8 t h i s type of i n f o r m a t i o n . I'm w a i t i n g f o r your 

9 d i r e c t question f o r the foundation t h a t you have 

10 been l a y i n g . 

11 MR. JANTZ: I wanted t o know from an 

12 enforcement perspective what a leak d e t e c t i o n system 

13 i s . What i s OCD going t o consider an appropriate 

14 leak d e t e c t i o n system? 

15 CHAIRPERSON BAiLEY: That i s an acceptable 

16 question. 

17 MR. JANTZ: Thank you, Madam Chair. 

18 A. The leak d e t e c t i o n system would be an area 

19 underneath the primary l i n e r t h a t could be monitored 

20 t o see i f there are any f l u i d s . 

21 Q. So a secondary l i n e r ? 

22 A. Yes. 

23 Q. Would i t be app rop r i a t e t o put some 

24 s p e c i f i c a t i o n i n the r e g u l a t i o n t h a t s p e c i f i e s such 

25 a leak d e t e c t i o n system? 
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1 A. Possibly by saying i t has t o have 

2 secondary leak d e t e c t i o n . I t has t o be designed t o 

3 be a leak d e t e c t i o n system, I would assume. 

4 Q. Because i f you go down t o J9, i t says, "An 

5 operator s h a l l design a leak d e t e c t i o n system t o 

6 adequately detect any leak from the primary l i n e r . " 

7 And couldn't be t h a t a range of things? 

8 A. Yes. 

9 Q. I n the working group, d i d you t a l k about 

10 the s i t i n g requirements? Let's see what s e c t i o n 

11 t h a t i s . That's Section 10. 

12 A. I be l i e v e we discussed proposed changes t o 

13 the s i t i n g requirements. 

14 Q. And d i d you t a l k about a l l of them or only 

15 unconfined versus confined groundwater? 

16 A. I be l i e v e we discussed most of the 

17 proposed changes but I would say probably not a l l of 

18 them. 

19 Q. And you found a l l those t o be enforceable? 

20 You would be able t o enforce those? 

21 A. Yes. 

22 Q. Let me j u s t ask you one l a s t ques t ion . 

23 Have you not been able t o admin i s t e r and enforce the 

24 cu r r en t P i t Rule? 
25 A. We have admin is te red and enforced the 
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1 c u r r e n t P i t Rule. 

2 Q. You have? 

3 A. Yes. 

4 Q. I t h i n k t h a t ' s a l l I have. Thank you, 

5 Mr. Powell. 

6 CHAIRPERSON BAILEY: Mr. Dangler? 

7 CROSS-EXAMINATION 

8 BY MR. DANGLER 

9 Q. F i r s t , I d i d hear you answer a question 

10 about release and there had been some releases, but 

11 I thought your answer was there has been a general 

12 c l a s s i f i c a t i o n of p i t s t h a t have a f f e c t e d 

13 groundwater. Could you say which kinds of p i t s have 

14 a f f e c t e d groundwater? 

15 A. Without going through the records, I 

16 couldn't say s p e c i f i c a l l y . I know production p i t s 

17 were the predominant p i t s t h a t caused groundwater 

18 contamination. 

19 Q. That's what I guessed you meant but I 

20 wanted t o know. Mr. Carr asked you a question about 

21 sheen, and I t h i n k he d i d some math but I'm a f r a i d 

22 t o f o l l o w i n the footsteps of t h a t , but i t ' s 

23 suggested t h a t the sheen might only contain a small 

24 amount of contaminant. I s there another reason why 

25 the sheen on a p i t might be important t o a 
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1 r e g u l a t o r ? 

2 A. The sheen, i f you l e t the sheen compile 

3 and the tank overruns, t h a t would be a concern. 

4 Q. Why would t h a t be a concern? 

5 A. Because i t would c a r r y more hydrocarbons 

6 t h a t would overflow the tank which could cause more 

7 contamination. 

8 Q. So i t may be an i n d i c a t i o n of something 

9 else r a t h e r than j u s t i n i t s e l f a poisonous thing? 

10 A. Correct. 

11 Q. Were you here f o r other testimony or have 

12 you j u s t come i n f o r t h i s testimony today? 

13 A. I was here l a t e Wednesday afternoon. 

14 That's a l l I have been here. 

15 Q. Okay. So you haven't heard a l l of the 

16 testimony from Mr. M u l l i n s and the modeling? 

17 A. No, s i r . 

18 Q. I had a question about t h a t . I won't ask 

19 the p a r t t h a t has t o do w i t h remembering what he 

2 0 s a i d. Can you say why i t ' s important t o r e p a i r 

21 breach of a l i n e r , i n your opinion? 

22 A. I f i t ' s l e f t open and there's f l u i d i n the 

23 p i t or contaminants i n the p i t , i f i t ' s l e f t open 

24 f o r extended periods of time wind can cause the t e a r 

25 t o increase. I f there's pressure put on the l i n e r 
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1 i t can cause i t t o increase and go i n t o those 

2 contaminants or t h a t f l u i d . 

3 Q. And are you f a m i l i a r w i t h OCD studies of 

4 releases from temporary p i t s ? 

5 A. I haven't been i n v o l v e d w i t h the studies 

6 f o r releases f o r temporary p i t s . 

7 Q. But you are f a m i l i a r there were studies 

8 done? 

9 A. I t h i n k there were, yes. 

10 MR. DANGLER: No f u r t h e r questions. Thank 

11 you. 

12 CHAIRPERSON BAILEY: Dr. Neeper? 

13 CROSS-EXAMINATION 

14 BY MR. NEEPER 

15 Q. I have at most, I t h i n k , three questions. 

16 Good morning. 

17 A. Good morning. 

18 Q. You have t e s t i f i e d t h a t i f wording 

19 "unconfined a q u i f e r " remained i n the r u l e , t h a t 

2 0 would be d i f f i c u l t t o enforce. Did I understand you 

21 c o r r e c t l y ? 

22 A. That's c o r r e c t . 

23 Q. Are you aware of a c l a s s i f i c a t i o n of 

24 a q u i f e r s t h a t i s c a l l e d p a r t i a l l y confined? 

25 A. No, s i r . 
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Q. I f such a c l a s s i f i c a t i o n were brought t o 

2 your a t t e n t i o n , would t h a t make such a r u l e even 

3 more d i f f i c u l t t o enforce? 

4 A. Possibly, yes. 

5 Q. Thank you. The terms t h a t have been 

6 proposed i n the r u l e of used s p r i n g as opposed t o 

7 j u s t a sp r i n g , meaning where water comes out of the 

8 ground, would t h a t o f f e r you any d i f f i c u l t y i n 

9 i n t e r p r e t a t i o n and enforcement? 

10 A. Yes. 

11 Q. And would the term "occupied house" as 

12 contrasted w i t h j u s t "house," would t h a t cause you 

13 any d i f f i c u l t y i n i n t e r p r e t a t i o n or enforcement? 

14 A. P o t e n t i a l l y , yes. 

15 MR. NEEPER: Thank you. 

16 CHAIRPERSON BAILEY: Dr. B a r t l e t t ? 

17 DR. NEEPER: He may be out. He has t o 

18 keep standing up f o r h i s c o n d i t i o n . 

19 CHAIRPERSON BAILEY: Mr. Fort? 

20 CROSS-EXAMINATION 

21 BY MR. FORT 

22 Q. Mr. Powell, you mentioned the USGS maps. 

23 A. Yes. 

24 Q. And there's a t i t l e t o those t h a t you used 

25 t o look f o r watercourses? 
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A. I b e l i e v e the d o t t e d blue l i n e . 

2 Q. Okay. And what are the standard -- what 

3 i s the type of USGS map t h a t you r e f e r r e d to? 

4 Because i t ' s a c e r t a i n s i z e or c e r t a i n scale? 

5 A. I be l i e v e i t ' s a 7.5 quadrangle map. 

6 Q. What are the standards f o r the USGS t o put 

7 t h a t blue l i n e on a watercourse? 

8 A. I don't know the standards. I j u s t worked 

9 w i t h the mapping systems. 

10 Q. Do you know how o f t e n those maps are 

11 updated? 

12 A. I don't. 

13 Q. Do you know i f they take -- do you have 

14 any idea whether or not they take i n t o account 

15 p r e c i p i t a t i o n i n a given year or i f they do some 

16 type of a p e r i o d of time t o look a t annual r a i n f a l l 

17 t o make a determination? 

18 A. I n an e f f o r t f o r us t o address t h a t t h a t ' s 

19 why i t also had the bed and bank, because I don't 

20 know. 

21 Q. Do you know how o f t e n -- you d i d answer --

22 you don't know how o f t e n the maps are updated? 

23 A. No, I don't. 

24 Q. Thank you. 

25 CHAIRPERSON BAILEY: Commissioner Bloom? 
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2 morning. 

3 THE WITNESS: Good morning. 

4 COMMISSIONER BLOOM: A couple questions 

5 about confined versus unconfined water. Do you 

6 a n t i c i p a t e any d i f f i c u l t i e s i n being able t o 

7 d i s t i n g u i s h i n enforcement l e v e l what i s confined or 

8 unconfined? 

9 THE WITNESS: Yes. 

10 COMMISSIONER BLOOM: I n your work group 

11 d i d you discuss w i t h the other members supporting or 

12 not supporting t h i s d i s t i n c t i o n between confined and 

13 unconfined? 

14 THE WITNESS: We do not support the 

15 d i s t i n c t i o n between the two because of how hard i t 

16 would be t o i d e n t i f y and enforce. 

17 COMMISSIONER BLOOM: Yet OCD's proposal 

18 s t i l l has confined and unconfined. 

19 THE WITNESS: I thought we had s t r i c k e n 

20 a l l the unconfined. I m so r r y . 

21 COMMISSIONER BLOOM: Could we move t o the 

22 d e f i n i t i o n s ? 

23 THE WITNESS: Sure. 

24 COMMISSIONER BLOOM: Page 1, i s t h a t not a 

25 d e f i n i t i o n of confined groundwater there? 
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1 THE WITNESS: Yes, i t i s . 

2 COMMISSIONER BLOOM: And then I guess 

3 loo k i n g a t Page 3R, t h a t ' s the d e f i n i t i o n of 

4 unconfined groundwater. 

5 THE WITNESS: Yes, i t i s . 

6 COMMISSIONER BLOOM: And then we go t o 

7 Page 9, please. A couple places where unconfined 

8 groundwater was str u c k . Top of Page 9. I'm lo o k i n g 

9 at CIA. I t says, "Where unconfined groundwater i s 

10 less than 25 f e e t below the bottom of the f i t . " 

11 Unconfined i s s t i l l i n there, c o r r e c t ? 

12 THE WITNESS: Correct. 

13 COMMISSIONER BALCH: 2A also. 

14 COMMISSIONER BLOOM: Yes, thank you. 

15 Wouldn't t h a t then leave you having t o v e r i f y what's 

16 confined or unconfined? 

17 THE WITNESS: Yes, i t would. 

18 COMMISSIONER BLOOM: I f I t o l d you t h a t 

19 angle of repose i s the p o i n t at which a bank were 

20 pushed any steeper the m a t e r i a l would s t a r t t o r o l l 

21 o f f of i t , would t h a t sound about r i g h t ? 

22 THE WITNESS: I be l i e v e t h a t ' s what was 

23 described t o me. 

24 COMMISSIONER BLOOM: I f you are out i n the 

25 f i e l d and you are lo o k i n g at the bank of a p i t , 
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1 would i t be easy t o t e l l i f something i s at the 

2 angle of repose? Could i t vary? 

3 THE WITNESS: Based on t h a t d e f i n i t i o n , I 

4 would say i t would be f a i r l y easy t o see i f there 

5 was s l u f f i n g down t o the bottom. 

6 COMMISSIONER BLOOM: Could there be 

7 s i t u a t i o n s where the angle of repose would change 

8 based on, say, r a i n f a l l or other a c t i v i t y ? 

9 THE WITNESS: Yes. 

10 COMMISSIONER BLOOM: I s a two t o one r a t i o 

11 i n the c u r r e n t r u l e easy t o d i s t i n g u i s h ? 

12 THE WITNESS: Yes, i t i s . 

13 COMMISSIONER BLOOM: I don't know i f you 

14 are the person t o ask about t h i s , but I ' l l b r i n g i t 

15 up. We are moving t o a system where closed-loop 

16 systems would be -- you would simply be n o t i f i e d of 

17 the use of a closed-loop system, correct? 

18 THE WITNESS: Correct. 

19 COMMISSIONER BLOOM: From the e x i s t i n g , 

20 which there's a c t u a l l y a permit t h a t ' s given? 

21 THE WITNESS: Yes, a C 144 CLEC. 

22 COMMISSIONER BLOOM: So the OCD f e e l s t h a t 

23 there's enough u n i f o r m i t y i n closed-loop systems 

24 t h a t whatever you are being t o l d i n d u s t r y i s p u t t i n g 

25 out there, you are comfortable w i t h that? 
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1 THE WITNESS: Yes. 

2 MS. GERHOLT: Commissioner, not t o 

3 i n t e r r u p t you, but Mr. Martin w i l l be 

4 t e s t i f y i n g about t h a t and he may be b e t t e r t o d i r e c t 

5 your questions t o . 

6 COMMISSIONER BLOOM: We are seeing --my 

7 l a s t l i n e of questions here, Mr. Powell. We are 

8 seeing t r a n s f e r of decision-making p o t e n t i a l l y from 

9 Santa Fe t o the d i s t r i c t o f f i c e s and you discussed 

10 t h i s i n your working group? 

11 THE WITNESS: Yes. 

12 COMMISSIONER BLOOM: And you f e e l t h a t you 

13 have s u f f i c i e n t s t a f f i n g t o be able t o make these 

14 decisions a t the d i s t r i c t l e v e l ? 

15 THE WITNESS: Yes. 

16 COMMISSIONER BLOOM: That's a l l . Thank 

17 you. 

18 THE WITNESS: Thank you. 

19 CHAIRPERSON BAILEY: Commissioner Balch? 

20 COMMISSIONER BALCH: I a couple questions. 

21 Page 9, the d e f i n i t i o n of continuously f l o w i n g 

22 watercourse or other s i g n i f i c a n t watercourse or 

23 lakebed, sinkhole or playa lake measured from the 

24 o r d i n a r y high-water mark. I t h i n k the comment i s 

25 the change i n t h i s p a r t i c u l a r one --
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1 THE WITNESS: Correct. 

2 COMMISSIONER BALCH: - - t o the language? 

3 THE WITNESS: We added back i n the 

4 s i g n i f i c a n t watercourse, lakebed, sinkhole and playa 

5 lake. 

6 COMMISSIONER BALCH: S i g n i f i c a n t 

7 watercourse, t h a t would be an ephemeral stream, 

8 where the water flows only p a r t of the year? 

9 THE WITNESS: Correct. 

10 COMMISSIONER BALCH: And good morning, 

11 Mr. Powell. Sorry. I f o r g o t t o s o c i a l i z e . Almost 

12 a l l the r e s t of my questions are based on other 

13 cross-examination so I'm asking f o r c l a r i f i c a t i o n 

14 p o t e n t i a l l y . I t h i n k Mr. Carr asked you t o i d e n t i f y 

15 backlog of below-grade tanks, and you mentioned 

16 there were several thousand of them --

17 THE WITNESS: Correct. 

18 COMMISSIONER BALCH: -- p o t e n t i a l l y i n the 

19 State. Would m o d i f i c a t i o n s t h a t are proposed t o 

20 Rule 17 address t h a t and i n what way? 

21 THE WITNESS: The proposed m o d i f i c a t i o n 

22 would create a r e g i s t r a t i o n process f o r below-grade 

23 tanks, which instead of them being a permit process 

24 i t would be a r e g i s t r a t i o n or n o t i f i c a t i o n process 

25 t h a t they are out there and what they are doing w i t h 
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1 t h a t . 

2 COMMISSIONER BALCH: So an operator t h a t 

3 had 100 tanks r i g h t now, would the new r u l e j u s t 

4 give you a l i s t of them, the r e g i s t r a t i o n form? 

5 THE WITNESS: Right. I t would give a l i s t 

6 of r e g i s t r a t i o n , how they were constructed, I 

7 b e l i e v e . 

8 COMMISSIONER BALCH: What's causing the 

9 backlog r i g h t now i n t h a t process? 

10 THE WITNESS: When the o r i g i n a l Rule 17 

11 was put i n t o place i t r e q u i r e d a l l e x i s t i n g 

12 below-grade tanks t o be r e g i s t e r e d t h a t were ever 

13 put i n t o place, and i n our d i s t r i c t I be l i e v e there 

14 was something on the magnitude of 16- t o 17,000 

15 below-grade tanks already i n use. 

16 COMMISSIONER BALCH: So you have t o review 

17 the form. Does the review also have t o take place 

18 when you are lo o k i n g at --

19 THE WITNESS: Not as p a r t of the review 

20 process of the permit. 

21 COMMISSIONER BALCH: I t ' s j u s t a huge 

22 stack of paper? 

23 THE WITNESS: Correct. 

24 COMMISSIONER BALCH: Following up on some 

25 questions from Mr. Jantz, he was asking you about 
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1 judgment by reviewers on the C 144. My question i s 

2 how long i t would take t o process the C 144 from the 

3 time i t h i t s your desk t o the time i t ' s reviewed or 

4 denied? Can you walk me through the process? 

5 THE WITNESS: I can only speak t o our 

6 d i s t r i c t but f o r a temporary p i t i t comes i n , gets 

7 logged i n u s u a l l y the day i t ' s received. I f not, 

8 the very next day. I t goes back t o be reviewed. As 

9 long as there's no complications w i t h i t , i f i t ' s 

10 complete and c o r r e c t when i t comes i n and nothing 

11 has t o be p r o p e r l y defined, u s u a l l y we have the 144 

12 out e i t h e r t h a t week or the very next week. I f 

13 there's complications, we work w i t h the operator t o 

14 t r y t o i d e n t i f y those and work w i t h those. 

15 COMMISSIONER BALCH: And t h a t process has 

16 improved over time, I imagine? 

17 THE WITNESS: Yes, i t has. 

18 COMMISSIONER BALCH: You mentioned f o r 

19 your d i s t r i c t , Aztec and the D i s t r i c t 3, you have 

2 0 form inspectors and then y o u r s e l f . I assume you do 

21 some i n s p e c t i o n well? 

22 THE WITNESS: Yes. 

23 COMMISSIONER BALCH: That would give you 

24 somewhere between 800 and 1000 inspector hours 

25 a v a i l a b l e p o t e n t i a l l y i n a year. Obviously, you 
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1 have other d u t i e s , t h i n g s you must do. You have 

2 your e x i s t i n g f a c i l i t i e s . I presume there's some 

3 ongoing i n s p e c t i o n and involvement w i t h those, and 

4 then you have a number of APDs or new we l l s at l e a s t 

5 d r i l l e d i n a p a r t i c u l a r year. What's the k i n d of 

6 average number? I know i t ' s probably not very high 

7 r i g h t now f o r new w e l l s , but k i n d of i n an average 

8 wells? 
9 THE WITNESS: For new APDs? 

10 COMMISSIONER BALCH: Yes. 

11 THE WITNESS: I don't deal w i t h the APD 

12 process. For the most p a r t as f a r as p e r m i t t i n g , I 

13 do get the c a l l s f o r n o t i f y i n g of spuds. I would 

14 say roughly a few a week t h a t are spud. 

15 COMMISSIONER BALCH: And f o r you and your 

16 inspectors, about how many of the hours a year do 

17 you have f o r i n s p e c t i o n of new d r i l l s ? 

18 THE WITNESS: Of new d r i l l s , i f they are 

19 on s t a t e or p r i v a t e ground, we t r y t o inspect a l l of 

20 those and be o n - s i t e when they are running t h e i r 

21 casing and cementing. 

22 COMMISSIONER BALCH: That's a few hours 

23 per t r i p t o go out there, d r i v e out there. 

24 THE WITNESS: Correct. 

25 COMMISSIONER BALCH: And then you have 
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also -- addressed by Rule 17 you have tanks and 

2 sumps and t h i n g s l i k e t h a t you also inspect? 

3 THE WITNESS: Correct be. 

4 COMMISSIONER BALCH: For purposes of any 

5 Rule 17 e x i s t i n g m o d i f i c a t i o n s do you have adequate 

6 s t a f f f o r d e a l i n g w i t h new d r i l l s ? 

7 THE WITNESS: For the c u r r e n t rule? I'm 

8 sorry? 

9 COMMISSIONER BALCH: Not counting the 

10 backlog you can keep up w i t h the e x i s t i n g workload? 

11 THE WITNESS: Yes. 

12 COMMISSIONER BALCH: I s t h a t easy t o keep 

13 up w i t h or i s i t a s t r a i n ? 

14 THE WITNESS: I t takes q u i t a b i t of time 

15 per week. Well, f o r new d r i l l s not as much because 

16 we are not as a c t i v e i n the northwest. A few hours 

17 a week. 

18 COMMISSIONER BALCH: Do new m o d i f i c a t i o n s 

19 t h a t are composed impact i n any way your a b i l i t y t o 

20 pursue your i n s p e c t i o n of ev e r y t h i n g else you have 

21 t o look at? A l l the thousands of tanks and things 

22 l i k e t hat? 

23 THE WITNESS: The proposed m o d i f i c a t i o n 

24 more than l i k e l y would take less time i n the o f f i c e , 

25 

1 — a a a 

which would allow f o r more time i n the f i e l d f o r 
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1 i n s p e c t i o n s . 

2 COMMISSIONER BALCH: For other type of 

3 things? 

4 THE WITNESS: Yes. 

5 COMMISSIONER BALCH: Such as production 

6 p i t s ? 

7 THE WITNESS: Production p i t s and tanks 

8 and s i t e s . 

9 COMMISSIONER BALCH: Thank you very much. 

10 CHAIRPERSON BAILEY: I have no questions. 

11 Do you have any r e d i r e c t ? 

12 REDIRECT EXAMINATION 

13 BY MS. GERHOLT 

14 Q. Mr. Powell, do you know i s the O i l 

15 Conservation D i v i s i o n a c o n s t i t u e n t agency of the 

16 Water Q u a l i t y Commission? 

17 A. I be l i e v e we p a r t i c i p a t e w i t h the WQCC. 

18 Q. And i s p a r t of being a c o n s t i t u e n t agency 

19 t h a t we p r o t e c t groundwater? 

20 A. Yes. 

21 Q. I have no f u r t h e r questions. 

22 CHAIRPERSON BAILEY: You may be excused. 

23 C a l l your next witness. 

24 MS. GERHOLT: I would c a l l Ed Martin. 

25 UNIDENTIFIED SPEAKER: Can we take a 
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1 break? 

2 (Note: The hearing stood i n recess at 

3 10:25 t o 10:38.) 

4 CHAIRPERSON BAILEY: The OCD was about t o 

5 put on t h e i r second witness? 

6 MS. GERHOLT: At t h i s time we would c a l l 

7 Ed M a r t i n t o the stand. 

8 ED MARTIN 

9 a f t e r having been f i r s t d u l y sworn under oath, 

10 (being duly sworn, t e s t i f i e d as f o l l o w s : ) 

11 DIRECT EXAMINATION 

12 BY MS. GERHOLT 

13 Q. Would you please s t a t e your name? 

14 A. Ed Mar t i n . 

15 Q. Where do you work? 

16 A. I work w i t h the OCD i n Santa Fe. 

17 Q. How long have you been employed by the 

18 OCD? 

19 A. Nineteen years. 

20 Q. What p o s i t i o n do you c u r r e n t l y hold? 

21 A. D i s t r i c t 4 supervisor. 

22 Q. How long have you been D i s t r i c t 4 

23 supervisor? 

24 A. Six years. j 

25 Q. What t e r r i t o r y does D i s t r i c t 4 cover? 
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1 A. A l l the counties t h a t are not huge 

2 producers. From the northeast corner of the s t a t e 

3 t o almost the southwest corner. 

4 Q. And you have been i n t h a t p o s i t i o n s i x 

5 years? 

6 A. Yes, ma'am. 

7 Q. P r i o r t o t h a t what was your p o s i t i o n ? 

8 A. I was w i t h the Environmental Bureau. 

9 Q. P r i o r t o that? 

10 A. I was the on-guard implementation manage 

11 Q. During your tenure w i t h the O i l 

12 Conservation D i v i s i o n have you had the o p p o r t u n i t y 

13 t o enforce OCD rules? 

14 A. Yes. 

15 MS. GERHOLT: Madam Chair, I would o f f e r 

16 Mr. M a r t i n as an expert as i t r e l a t e s t o the 
• .tf 

17 enforcement of O i l Conservation D i v i s i o n r u l e s . 

18 MR. CARR: No o b j e c t i o n . ^ 

19 MR .--JANTzTa:-llo^ obj e c t i o n . 

20 MS. FOSTER: No o b j e c t i o n . 

21 
-> 
DR. NEEPER: No o b j e c t i o n . 

22 CHAIRPERSON BAILEY: So admitted. 

23 Q. I f I could d i r e c t your a t t e n t i o n t o OCD 

24 E x h i b i t 2, Page 4, s p e c i f i c a l l y t o n o t i f i c a t i o n 

25 re q u i r e d and the comment box on the r i g h t of the 
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1 page. 

2 A. Okay. 

3 Q. Why i s the d i v i s i o n requesting t o be 

4 n o t i f i e d of closed-loop system? 

5 A. The d i v i s i o n b e l i e ves t h a t i t i s incumbent 

6 upon us t o know what equipment i s on l o c a t i o n of a 

7 p a r t i c u l a r w e l l and we need t o be n o t i f i e d of a l l C 

8 101 or C 103 as t o the existence of a l l closed-loop 

9 systems and tanks r e q u i r e d t o run closed-loop 

10 systems. 

11 Q. C u r r e n t l y closed-loop systems are 

12 p e r m i t t e d , correct? 

13 A. Correct. 

14 Q. Why change the n o t i f i c a t i o n ? 

15 A. To make i t easier f o r the operator and 

16 encourage them t o use such a system. 

17 Q. You mentioned n o t i f y i n g on a C 101 or a C 

18 103; i s t h a t correct? 

19 A. Yes. 

20 Q. For those of us who don't t a l k i n form 

21 numbers, what i s a C 101? 

22 A. A p p l i c a t i o n t o d r i l l a w e l l and C 103 i s 

23 the sundry n o t i c e which i s used t o r e p o r t a v a r i e t y 

24 of d i f f e r e n t t h i n g s about a w e l l . ) 

25 Q. How would the d i v i s i o n propose t o be 
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1 n o t i f i e d on those forms? 

2 A. I t h i n k we en v i s i o n j u s t a check box on 

3 the C 101. I f an operator i s going t o d r i l l a w e l l 

4 g e n e r a l l y he knows what.kind of s o l i d s system he i s 

5 going t o use before d r i l l i n g the w e l l so he w i l l 

6 know t o check the box on the C 101 t o show us t h a t 

7 he i s using a closed-loop system. 

8 Q. Were you present yesterday f o r Mr. Scott's 

9 testimony? 

10 A. Yes. 

11 Q. And do you r e c a l l Ms. Foster asking i f 

12 Mr. Scott would f i n d a box t h a t s a i d "no ma t e r i a l s 

13 l e f t on l o c a t i o n " t o be appropriate? 

14 A. I r e c a l l t h a t question. 

15 Q. What do you t h i n k of t h a t suggestion 

16 instead of closed-loop system box? 

17 A. Closed-loop system i s a l i t t l e more 

18 d e s c r i p t i v e of the equipment r e q u i r e d t o handle the 

19 waste. 

20 Q. And as an inspector, i f the box i s marked, 

21 would you know what t o look f o r i f you are on-site? 

22 A. I would. 

23 Q. Drawing your a t t e n t i o n now t o Paragraph B 

24 i n the n o t i f i c a t i o n requirement , would you please 

25 read t h a t f o r the commission? 
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1 A. What page? 

2 Q. S t i l l on Page 4, Paragraph B. 

3 A. "The d i v i s i o n may issue a s i n g l e permit 

4 f o r a l l p i t s . " 

5 Q. No, s t i l l i n the comment box t o the r i g h t . 

6 I'm t e s t i n g your eyesight: So f a r not so good. 

7 Would you read t h a t paragraph? 

8 A. "A closed-loop system s h a l l use 

9 appropriate engineering p r i n c i p l e s and p r a c t i c e s and 

10 f o l l o w a p p l i c a b l e manufactured requirements or the 

11 equivalent t h e r e t o . " 

12 Q. Why i s the OCD requesting t h a t i n i t s 

13 m o d i f i c a t i o n ? 

14 A. I t ' s j u s t some language t h a t assures us 

15 t h a t the equipment used o n - s i t e i s p r o p e r l y 

16 engineered. Generally speaking, the equipment 

17 coming from a subcontractor and other p a r t i e s i s 

18 t h a t way. I t ' s j u s t an assurance t h a t t h a t ' s the 

19 case. 

20 Q. Now, based on your understanding, are most 

21 closed-loop systems already b u i l t t o t h i s standard? 

22 A. Yes. 

23 Q. Do they come t h a t way? 

24 A. Yes. 

25 Q. And i s t h i s the d i v i s i o n ' s attempt t o 
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1 c o d i f y that? 

2 A. Yes. 

3 Q. I f the commission were t o adopt t h i s 

4 n o t i f i c a t i o n m o d i f i c a t i o n , would we be able t o 

5 enforce i t ? 

6 A. Yes. 

7 Q. And now i f I could draw your a t t e n t i o n t o 

8 Page 18. And t h i s r e l a t e s t o design and 

9 c o n s t r u c t i o n s p e c i f i c a t i o n s . Drawing your a t t e n t i o n 

10 t o the upper ri g h t - h a n d corner, why i s the d i v i s i o n 

11 requesting a high l e v e l s h u t o f f c o n t r o l device and 

12 manual c o n t r o l device be i n s t a l l e d on below-grade 

13 tanks? 

14 A. That recommendation came i n o p p o s i t i o n t o 

15 or as opposed t o a simple alarm, which we took t o 

16 mean an alarm t h a t would sound at the l o c a t i o n . I f 

17 nobody i s there t o hear t h a t alarm we were concerned 

18 t h a t the leak would continue and the overflow would 

19 continue and we would l i k e t o have some k i n d of 

20 automatic s h u t o f f c o n t r o l at the l o c a t i o n . 

21 Q. Were you here a few weeks ago when 

22 Mr. Hasely f o r NMOGA t e s t i f i e d ? 

23 A. Yes. 

24 Q. Do you r e c a l l him t e s t i f y i n g about a 

25 c a l l - b a c k system? 
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1 A. Yes. 

2 Q. Does the d i v i s i o n -- do you have an 

3 o p i n i o n as t o that? 

4 A. I would not be opposed t o such a type of 

5 alarm. A c a l l - b a c k system or remotely monitored 

6 alarm system, I t h i n k , i s what we would support. 

7 Q. A remotely --

8 A. Monitored. 

9 Q. Alarm system? 

10 A. One t h a t could be monitored from a c e n t r a l 

11 l o c a t i o n . 

12 Q. And i s the d i v i s i o n ' s purpose here t h a t 

13 there's response t o a below-grade tank issue i n a 

14 t i m e l y fashion? 

15 A. I'm sorry? Say t h a t again. 

16 Q. I s the goal of the d i v i s i o n by o f f e r i n g 

17 t h i s m o d i f i c a t i o n and these opinions you have 

18 provided t o the commission today i n order t o q u i c k l y 

19 address a below-grade tank s i t u a t i o n ? 

20 A. Yes. Yes, t h a t i s our purpose. 

21 Q. Now i f I can draw your a t t e n t i o n t o Page 

22 42 . 

23 A. Okay. I 

24 Q. 19.15.17.14, Emergency Actions. j 

25 A. Yes. 
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Q. The m o d i f i c a t i o n made i n Paragraph B, do 

2 you see t h a t m o d i f i c a t i o n ? 

3 A. Yes. 

4 Q. What i s t h a t m o d i f i c a t i o n ? 

5 A. The m o d i f i c a t i o n t h a t we show i n the 

6 pink --

7 Q. Yes. 

8 A. -- box? We wish t o add a G r i g h t there. 

9 Q. Paragraph B as i n boy, a p i t during an 

10 emergency? 

11 A. Yes. 

12 Q. Why i s i t t h a t the d i v i s i o n , NMOGA and 

13 IPANM, sa i d an emergency p i t ? The d i v i s i o n i s 

14 saying a p i t during an emergency. 

15 A. To d i s t i n g u i s h or t o prevent the d r i l l i n g 

16 of a -- the c o n s t r u c t i o n of a p i t f o r no known 

17 reason. Just t o have one out there on a contingency 

18 basis f o r a possible emergency i s not something we 

19 would p r e f e r . We don't want t o preclude the 

20 c o n s t r u c t i o n of a p i t should an emergency occur. 

21 Q. So t h i s wouldn't hamper an operator t o be 

22 able t o b u i l d a p i t i f an emergency happened a l l the 

23 sudden? 

24 A. Correct. j 

25 Q. Now drawing your a t t e n t i o n t o Page 43, i 
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Exceptions and Variances. Let's begin w i t h what i s 

2 an exception? 

3 A. The exception as we defined i t i n our 

4 proposal i s any variance, any -- l e t ' s use another 

5 word -- any d e v i a t i o n from the r u l e s as p e r t a i n s t o 

6 permanent p i t s . A variance -- was t h a t the 

7 question? 

8 Q. Yes. 

9 A. A variance i s any d e v i a t i o n from the r u l e s 

10 f o r any other p i t . 

11 Q. Let's s t a r t w i t h the variances, and 

12 drawing your a t t e n t i o n now t o Paragraph B as i n boy, 

13 Variances. 

14 A. Okay. 

15 Q. Paragraph 2. The d i v i s i o n i s requesting 

16 language t h a t i n order f o r an operator t o get a 

17 variance they must provide equal or b e t t e r 

18 p r o t e c t i o n . Let's s t a r t w i t h t h a t , equal or b e t t e r 

19 p r o t e c t i o n . 

20 A. Yes. 

21 Q. Why t h a t language? 

22 A. To assure t h a t the operator does s t i l l 

23 p r o t e c t , adequately p r o t e c t p u b l i c h e a l t h and the 

24 environment even a f t e r the g r a n t i n g of the variance. 

25 Q. Now, moving along i n t h a t sentence, we j 
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2 A. Yes. 

3 Q. Public h e a l t h and s a f e t y , l i v e s t o c k and 

4 the environment. 

5 A. Yes. 

6 Q. Why were those included? 

7 A. We consider the s a f e t y -- l e t ' s t a l k about 

8 sa f e t y f o r a minute. We consider the s a f e t y of 

9 humans t o be p a r t of t h e i r h e a l t h , d i r e c t l y 

10 associated w i t h t h e i r h e a l t h , and we consider 

11 l i v e s t o c k p a r t of the environment. 

12 Q. I s t h i s an attempt t o be c l e a r f o r the 

13 d i v i s i o n and f o r the regu l a t e d community? 

14 A. Yes. 

15 Q. Now, moving t o Paragraph 3. F i r s t of a l l , 

16 why has the d i v i s i o n requested a 60-day review 

17 period? That would a c t u a l l y be i n Paragraph 2 as 

18 w e l l . 

19 A. We f e l t t h a t 60 days was more than 

20 adequate f o r us t o review the s p e c i f i c a t i o n s 

21 provided. 

22 Q. There's been the i n c l u s i o n t h a t i f the 

23 d i s t r i c t o f f i c e denies the requested variance or 

24 f a i l s t o act i n 60 days an operator may f i l e f o r 

25 hearing, correct? 
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1 A. Correct. 

2 Q. What do you t h i n k the l i k e l i h o o d i s t h a t 

3 the d i v i s i o n w i l l not respond i n 6 0 days? 

4 A. Highly u n l i k e l y . 

5 Q. Why i s that? 

6 A. Well, f o r one t h i n g , the f i r s t t h i n g t h a t 

7 leaps t o mind i s I doubt t h a t a d i s t r i c t supervisor 

8 would want t o be c a l l e d i n here before the 

9 commission and questioned as t o why he d i d not 

10 approve something w i t h i n 6 0 days. 

11 Q. Why not deem the variance approved i f i t ' s 

12 not acted on i n 60 days? 

13 A. Because I t h i n k we b e l i e v e t h a t abrogates 

14 our r e s p o n s i b i l i t y t o the p u b l i c . There's a chance 

15 t h a t something t h a t i s not p r o t e c t i v e of human 

16 h e a l t h and environment may be approved erroneously. 

17 Q. As the d i s t r i c t supervisor do you hear 

18 from your operators --

19 A. Yes. 

20 Q. -- on a frequent basis? 

21 A. Yes. 

22 Q. Do you t r y t o work w i t h your operators? 

23 A. I do. 

24 Q. I s there a l o t of back and f o r t h ? 

25 A. Yes. 
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Q. Do you t h i n k t h a t would continue i n a 

2 variance process? 

3 A. I b e l i e v e so, yes. 

4 Q. I f an operator i s denied a variance or the 

5 d i v i s i o n were t o f a i l t o respond, what would the 

6 hearing a p p l i c a t i o n include? 

7 A. The hearing a p p l i c a t i o n , I presume, would 

8 include the nature of the variance and a 

9 s p e c i f i c a t i o n as t o what the variance was and how i t 

10 deviated from the r u l e s . 

11 Q. I s there any requirement t o n o t i c e the 

12 surface owner? 

13 A. Yes. Yes, there i s . 

14 Q. Why i s that? 

15 A. We want t o make sure t h a t the surface 

16 owner i s aware of any questionable variances. I f we 

17 deny one f o r whatever reason, we want t o make sure 

18 t h a t the surface owner i s aware of i t and inv o l v e d 

19 i n the process of the hearing, should i t come t o 

20 pass. 

21 Q. Now, drawing your a t t e n t i o n t o exceptions 

22 under Paragraph C. 

23 A. Okay. 

24 Q. You have already s t a t e d t h a t an exception 

25 would be f o r a permanent p i t ; i s t h a t correct? j 
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1 A. Correct. 

2 Q. And who permits, under the proposed 

3 amendments, who would permit a permanent p i t ? 

4 A. The Environmental Bureau i n Santa Fe. The 

5 OCD Environmental Bureau. 

6 Q. Here i n Santa Fe? 

7 A. Yes. 

8 Q. So i s i t f e a s i b l e , then, t o have 

9 exceptions come from the same bureau t h a t would be 

10 p e r m i t t i n g them? 

11 A. I t i s . 

12 Q. What would an operator have t o show i n 

13 order t o get an exception? 

14 A. That the exception, the s p e c i f i c a t i o n s of 

15 the exception are e q u a l l y p r o t e c t i v e of p u b l i c 

16 h e a l t h and environment. I'm not reading d i r e c t l y . 

17 But i f you w i l l d i r e c t me t o i t , I w i l l . 

18 Q. Page 44, Paragraph 3. 

19 A. " I f the operator demonstrates through the 

20 Environmental Bureau and the d i v i s i o n of Santa Fe 

21 o f f i c e t h a t the requested exception provides equal 

22 or b e t t e r p r o t e c t i o n t o freshwater, p u b l i c h e a l t h 

23 and s a f e t y , l i v e s t o c k and the environment, the 

24 Environmental Bureau and the d i v i s i o n of Santa Fe 

25 o f f i c e s h a l l approve the exception w i t h i n 60 days." 
j 
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1 Q. So the same language as provided f o r i n | 

2 the variance would have t o be shown, correct? 

3 A. Yes. 

4 Q. Let's t a l k a l i t t l e b i t about the time 

5 frames f o r exceptions. F i r s t of a l l , i f an operator 

6 wants an exception, OCD's m o d i f i c a t i o n would r e q u i r e j 

7 them t o n o t i c e the surface owner; i s t h a t c o r r e c t ? j 

8 A. Correct. j 

9 Q. Why? | 

10 A. Again, they want the surface owner t o be j 

11 i n v o l v e d and have the knowledge of what's going on 

12 on the surface of t h e i r land and wants them t o be 

13 in v o l v e d i n the process of the hearing should i t 

14 take place. | 

15 Q. And exceptions break the t i m e l i n e i n two 

16 30-day periods, c o r r e c t ? 

17 A. Yes. 

18 Q. There's the 3 0-day p e r i o d where a person 

19 w i t h standing t o contest could f i l e a common or 

20 request f o r a hearing w i t h the d i v i s i o n ; i s t h a t | 

21 correct? 

22 A. Correct. j 

23 Q. Now, j u s t because someone would f i l e a 

24 comment or request f o r hearing, does t h a t j 

25 a u t o m a t i c a l l y mean t h a t a hearing would be 
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1 scheduled? 

2 A. No, i t does not. 

3 Q. Would there be a review of t h a t request? 

4 A. I be l i e v e so, yes. 

5 Q. And i n Paragraph 4, what would need t o be 

6 determined? 

7 A. I f the d i r e c t o r determines a common or 

8 request f o r hearing presents issues t h a t have 

9 t e c h n i c a l m e r i t or there i s s i g n i f i c a n t i n t e r e s t 

10 from the a f f e c t e d p u b l i c , then the d i r e c t o r may 

11 cause the matter t o be set f o r hearing. 

12 Q. I n t o t a l , the Environmental Bureau i n 

13 Santa Fe would have 60 days t o review an exception 

14 request? 

15 A. Correct. 

16 Q. What i f they f a i l t o respond? I s there a 

17 r i g h t t o hearing by the operator? 

18 A. Yes, there i s . 

19 Q. And are the hearing a p p l i c a t i o n 

20 requirements s i m i l a r t o t h a t f o r a variance hearing 

21 a p p l i c a t i o n ? 

22 A. Yes. 

23 Q. Let's pl a y d e v i l ' s advocate f o r a moment. 

24 Say I am an operator and I have f i l e d a request f o r 

25 e i t h e r a variance or an exception and I have not 
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g o t t e n a response from the O i l Conservation 

2 D i v i s i o n . Why shouldn't I have my a p p l i c a t i o n be 

3 a u t o m a t i c a l l y approved? 

4 A. Again, I t h i n k t h a t does the p u b l i c a 

5 d i s s e r v i c e i n a l l o w i n g a poss i b l e environmentally 

6 unsound p r a c t i c e t o take place. 

7 Q. I f the commission were a adopt the 

8 d i v i s i o n ' s proposed variance and exception 

9 m o d i f i c a t i o n , would the d i v i s i o n be able t o 

10 administer i t e f f e c t i v e l y ? 

11 A. I bel i e v e so, yes. 

12 Q. Would you be able t o enforce t h a t rule? 

13 A. Yes. 

14 Q. Now drawing your a t t e n t i o n t o Page 47, 

15 Permit Approvals, Conditions, Denials, Revocations, 

16 Suspensions, M o d i f i c a t i o n s or Transfers. Do you see 

17 the comment box t o the r i g h t ? 

18 A. I do. 

19 Q. The d i v i s i o n has proposed an 

20 a d m i n i s t r a t i v e completeness time p e r i o d of 3 0 days, 

21 correct? 

22 A. Yes. 

23 Q. F i r s t of a l l , what i s a d m i n i s t r a t i v e 

24 completeness? What would you be lo o k i n g for? 

25 A. I t ' s more of a q u a n t i t a t i v e review of an 
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1 a p p l i c a t i o n than i t i s a q u a l i t a t i v e ; i n other 

2 words, a l l of the pieces of i n f o r m a t i o n t h a t are 

3 r e q u i r e d t o make a q u a l i t a t i v e review are present. 

4 Q. And how long does the d i v i s i o n have t o 

5 make such a determination? 

6 A. T h i r t y days. 

7 Q. A f t e r 3 0 days, what's the next step? 

8 A. Then the 3 0-day e v a l u a t i o n p e r i o d s t a r t s , 

9 so t h a t ' s the q u a l i t a t i v e p a r t of i t . I t gives the 

10 d i v i s i o n an o p p o r t u n i t y t o make decisions about the 

11 q u a l i t y of the i n f o r m a t i o n presented and the 

12 a p p l i c a b i l i t y t o the r u l e . 

13 Q. Now, does the d i v i s i o n have t o wait an 

14 e n t i r e 3 0 days t o determine i f something i s 

15 a d m i n i s t r a t i v e l y complete? 

16 A. No. 

17 Q. Would the d i v i s i o n have t o wait an 

18 a d d i t i o n a l 3 0 days t o make the e v a l u a t i o n t h a t the 

19 permit i s complete? 

2 0 A. No. 

21 Q. So the time frame could be less than 60 

22 days? 

23 A. Yes. 

24 Q. Why, then, has the d i v i s i o n requested 60 

25 days t o t a l ? 
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1 A. I t ' s k i n d of a comfort f a c t o r f o r us since 

2 i t seemed t o be a time p e r i o d t h a t was more than 

3 s u f f i c i e n t f o r us t o accomplish t h a t task. 

4 Q. Now, t h i s 19.15.17,16, Permit Approval, 

5 t h a t deals w i t h permits f o r Rule 17 only, correct? 

6 A. Correct. 

7 Q. C u r r e n t l y does the d i v i s i o n permit 

8 m u l t i - w e l l f l u i d management p i t s ? 

9 A. No. 

10 Q. Could t h a t , the i n i t i a l a p p l i c a t i o n s , be 

11 complex t o review? 

12 A. I t could be. 

13 Q. Does t h i s 60 days b u i l d i n a b u f f e r time? 

14 A. That's why -- yes, t h a t ' s why we are more 

15 comfortable w i t h the 60 days. We can't foresee the 

16 complexity of the m u l t i - w e l l f l u i d management system 

17 so we want t o make sure we have enough time t o 

18 adequately review t h a t . 

19 Q. And does t h i s s e c t i o n provide an operator 

20 a remedy i f the d i v i s i o n does not respond or denies 

21 the request? 

22 A. Yes. 

23 Q. And what i s t h a t remedy? 

24 A. To request a hea r ing . 

25 Q. And how long does the opera tor have t o 
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1 request t h a t hearing f o r e i t h e r d e n i a l or f a i l u r e t o 

2 respond? 

3 A. The time l i m i t ? I don't know. 

4 Q. I f I draw your a t t e n t i o n t o the box on the 

5 r i g h t , Paragraph C, the l a s t sentence. 

6 A. Can you ask me the question again, please? 

7 Q. Sure. How long does the operator have t o 

8 f i l e an a p p l i c a t i o n i n t h i s hearing process? 

9 A. We are l i m i t e d t o 20 days a f t e r the 

10 r e c e i p t of the a p p l i c a t i o n f o r hearing. I'm not 

11 sure I understand the question. 

12 Q. Okay. 

13 A. His time l i m i t , I'm not sure when. 

14 Q. So i f the a p p l i c a n t so requests w i t h i n 20 

15 days a f t e r r e c e i p t of such n o t i f i c a t i o n , i s n ' t i t 

16 t h a t the operator has 2 0 days? 

17 A. We w i l l set the matter f o r hearing w i t h i n 

18 20 days. I s t h a t what you mean? 

19 Q. No. 

20 A. Oh, I'm sor r y . I misread. I f the 

21 a p p l i c a n t so requests i n 20 days of r e c e i p t of such 

22 n o t i f i c a t i o n . Yes, I'm s o r r y . 

23 Q. So the operator would have 20 days a f t e r 

24 they receive n o t i f i c a t i o n t o request a hearing, 

25 corre c t ? 
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Correct. 

2 Q. Why 2 0 days? I s t h a t ample time f o r an 

3 operator, do we believe? 

4 A. I would t h i n k so. 

5 Q. Now, i f I'm an operator and I have 

6 submitted a permit and there's t h i s a d m i n i s t r a t i v e 

7 completeness time frame and then there's t h i s 

8 ev a l u a t i o n time frame and i t p o t e n t i a l l y could take 

9 me out t o 60 days, correct? 

10 A. Correct. 

11 Q. And then l e t ' s say f o r whatever reason 

12 there needs t o be a hearing afterwards. That could 

13 be three months t o t a l , f o u r months t o t a l ? 

14 A. I t ' s p o s s i b l e . 

15 Q. Could t h a t cause a burden t o an operator? 

16 A. I t could. 

17 Q. Given t h a t , why does the d i v i s i o n s t i l l 

18 f e e l t h i s i s an appropriate time frame? 

19 A. The i n i t i a l 60 days? 

20 Q. Correct. 

21 A. Again, because of the unknown complexities 

22 of the type of hearing t h a t might come up, the type 

23 of a p p l i c a t i o n t h a t might come up. j 

24 Q. And i f the commission chooses t o adopt the 

25 d i v i s i o n ' s language as i t r e l a t e s t o permit 
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1 approvals and 19.15.17.16, would the d i v i s i o n be 

2 able t o p r a c t i c a l l y enforce t h i s ? 

3 A. Yes. 

4 Q. And would i t be something t h a t could 

5 administer? 

6 A. Yes. 

7 Q. May I have a moment? I f I could draw your 

8 a t t e n t i o n , and I b e l i e v e Mr. Powell l e f t i t up 

9 there, t o IPANM's f i l i n g of May 15th and t h e i r 

10 requested language of variance. I be l i e v e i t w i l l 

11 be around Page 43. I would r e l y on Ms. Foster t o 

12 d i r e c t us t o the s p e c i f i c page. 

13 MS. FOSTER: The variance s e c t i o n s t a r t s 

14 on Page 43. That's c o r r e c t . 

15 Q. IPANM has o f f e r e d i nstead of equal or 

16 b e t t e r p r o t e c t i o n , reasonable. Do you see that? 

17 A. Yes. 

18 Q. For you as a r e g u l a t o r , does t h a t provide 

19 enough c l a r i t y ? 

20 A. No. There's no d e f i n i t i o n f o r -- I would 

21 be hard pressed t o come up w i t h the d e f i n i t i o n of 

22 reasonable. 

23 Q. But as a r e g u l a t o r , do you understand what 

24 equal or b e t t e r is? 

25 A. Yes. 
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2 A. I f the s p e c i f i c a t i o n s o u t l i n e d i n the 

3 variance request or the exception request does 

4 provide the same p r o t e c t i o n or b e t t e r than the r u l e 

5 s t i p u l a t e s . 

6 Q. Are you f a m i l i a r w i t h c u r r e n t Rule 17? 

7 A. Yes. 

8 Q. Does the curr e n t Rule 17 have a variance 

9 p r o v i s i o n i n i t ? 

10 A. No. 

11 Q. Does i t have an exception p r o v i s i o n i n i t ? 

12 A. I t does. 

13 Q. As an inspector, what i s your o p i n i o n 

14 about t h i s new proposed exceptions and variances ? 

15 Do you t h i n k i t ' s a good a l t e r n a t i v e ? 

16 A. I be l i e v e i t i s . 

17 Q. Why? 

18 A. Because more of the s i t e - s p e c i f i c 

19 i n f o r m a t i o n resides w i t h the l o c a l o f f i c e s than i n 

20 Santa Fe on d r i l l i n g p i t s , which are much more 

21 numerous than permanent p i t . 

22 Q. Are the d i s t r i c t o f f i c e s f a m i l i a r w i t h the 

23 area's geology? 

24 A. Yes. 

25 Q. And do they have the o p p o r t u n i t y t o go out | 

i 
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t o l o c a t i o n s ? 

2 A. I t ' s much more convenient f o r them, yes, 

3 than the Santa Fe people. 

4 Q. I s i t c o r r e c t t h a t you are a d i s t r i c t of 

5 one? 

6 A. I am. 

7 Q. Do you be l i e v e t h a t the commission were t o 

8 adopt t h i s exception and variances p r o v i s i o n you 

9 would be able t o administer i t ? 

10 A. I do. 

11 Q. As a solo? 

12 A. Yes, I do. 

13 Q. So you f e e l you are adequately s t a f f e d ? 

14 A. I am adequately s t a f f e d . 

15 MS. GERHOLT: I have no f u r t h e r questions 

16 f o r the witness. I pass the witness. 

17 CHAIRPERSON BAILEY: Mr. Carr? 

18 CROSS-EXAMINATION 

19 BY MR . CARR 

20 Q. Good morning, Mr. Ma r t i n . 

21 A. Good morning. 

22 Q. Mr. Martin, I would l i k e t o ask you some 

23 questions about your a b i l i t y t o administer the 

24 proposed r u l e , i f adopted, and what the time frames 

25 are i n terms of the approvals and how you i n t e r p r e t j 
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t h i s would work. That's j u s t g i v i n g you a heads up 

2 and now I w i l l go t o the question. 

3 Did you work or p a r t i c i p a t e i n a work 

4 group t h a t looked at the proposal and evaluated i t 

5 i n terms of a d m i n i s t r a t i v e f e a s i b i l i t y ? 

6 A. I d i d . 

7 Q. And as p a r t of t h a t , d i d you look at the 

8 c u r r e n t r u l e ? 

9 A. We d i d , yes. 

10 Q. And t h a t r u l e was adopted on a 

11 recommendation of the OCD? 

12 A. Correct. 

13 Q. I t re q u i r e s permits f o r closed-loop 

14 systems, below-grade tanks or p i t s ? 

15 A. Correct. 

16 Q. Mr. Powell i n d i c a t e d take there were 

17 probably thousands of permits pending f o r 

18 below-grade tanks, p r e - e x i s t i n g below-grade tanks. 

19 A. Yes. 

20 Q. Do you have an o p i n i o n on whether or not, 

21 as the OCD i s now s t r u c t u r e d under the current r u l e , 

22 whether or not you w i l l be able t o , w i t h the 

23 manpower you have, ever r e a l l y process those 

24 a p p l i c a t i o n s ? 

25 MS. GERHOLT: I would o b j e c t . I t ' s beyond 
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1 the scope of t h i s witness' testimony. 

2 CHAIRPERSON BAILEY: I f he i s unsure as t o 

3 the answer he can say he i s unsure. 

4 A. I can give you my opi n i o n . 

5 Q. Yes, s i r . 

6 A. I can't foresee how f u l l y s t a f f e d or 

7 sparsely s t a f f e d we w i l l be i n the f u t u r e . But I 

8 would say t h a t we, as a group, do need t o know where 

9 the below-grade tanks are and we c e r t a i n l y have --

10 we should have the o p p o r t u n i t y t o develop some k i n d 

11 of t r a c k i n g system f o r them. 

12 Q. As I r e c a l l your testimony, you t a l k e d 

13 about having n o t i f i c a t i o n of closed-loop systems? 

14 A. Yes. 

15 Q. I s what i s contained i n the proposed r u l e 

16 adequate t o enable the OCD t o monitor the 

17 closed-loop systems? 

18 A. Yes. 

19 Q. I s going t o a r e g i s t r a t i o n f o r below-grade 

20 tanks something t h a t would provide you w i t h 

21 s u f f i c i e n t i n f o r m a t i o n t o do the job? 

22 A. As opposed t o a permit? 

23 Q. Yes, s i r . 1 

24 A. I be l i e v e so. 

25 Q. You t e s t i f i e d you were able t o do your 
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1 j o b . 

2 A. Yes, s i r . 

3 Q. When you looked at the proposed changes t o 

4 the r u l e t h a t t r a n s f e r f u n c t i o n s t o you from the 

5 s t a t e o f f i c e , d i d you make a determination on 

6 whether or not you would be able t o handle t h a t job? 

7 I be l i e v e you t e s t i f i e d you would? 

8 A. I d i d and I can. 

9 Q. When you looked at t h a t , we looked at 

10 p r o v i s i o n s concerning exceptions and variances. 

11 A. Correct. 

12 Q. And would you agree t h a t changes i n the 

13 cur r e n t r u l e on how exceptions and variances are 

14 obtained, c e r t a i n changes are made, r e v i s i o n s are 

15 needed? 

16 A. I be l i e v e so. 

17 Q. Can you j u s t t e l l me the d i f f e r e n c e 

18 between a variance and an exception? 

19 A. A variance -- I mean, i n r e a l i t y there's 

20 not much d i f f e r e n c e . A variance i s a name t h a t we 

21 have attached t o d e v i a t i o n from the r u l e as app l i e d 

22 t o every t h i n g , every k i n d of p i t except f o r 

23 permanent p i t s . Exceptions are d e v i a t i o n s from the 

24 r u l e as they p e r t a i n t o permanent p i t s . 

25 Q. When I look at the exceptions and 
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1 variances s e c t i o n , Section 15.17.15. 

2 A. I n NMOGA's proposal? 

3 Q. I am t r y i n g t o look a t yours, which i s on 

4 Page 43. 

5 A. Yes. 

6 Q. We have the exceptions and variances as 

7 Part 15 of t h i s r u l e and l a t e r on we have another 

8 s e c t i o n , Section 16, which governs permit approvals. 

9 A. Yes, I see t h a t . 

10 Q. My question i s , the exception and variance 

11 p r o v i s i o n s are separate and independent from the 

12 permit approvals. You can read j u s t the p r o v i s i o n 

13 on exceptions and variances and know what t o do 

14 there. Other permits under Rule 16 would be 

15 governed by the l a t e r s e c t i o n . 

16 A. That's c o r r e c t . 

17 Q. These p r o v i s i o n s set time frames f o r 

18 approval of a variance or an exception. I s there an 

19 o p p o r t u n i t y f o r an operator, i f they are going t o 

20 propose something t h a t they t h i n k i s u l t i m a t e l y 

21 going t o f i n d i t s way t o the commission, t o simply 

22 f i l e an a p p l i c a t i o n f o r hearing or are they r e q u i r e d 

23 t o go through t h i s process? 

24 A. I would not t h i n k they would be required 

25 t o go through the process i f they wanted t o c a l l i t 
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1 t o hearing. 

2 Q. When we look a t the p r o v i s i o n s on 

3 exceptions, the d i v i s i o n added language concerning 

4 n o t i c e t o the surface owner and they also s t a t e d 

5 "and t o such other persons as the d i v i s i o n s h a l l 

6 r e q u i r e . " Are you f a m i l i a r w i t h that? 

7 A. Yes. 

8 Q. Why was t h a t included? 

9 A. We wanted t o reserve the r i g h t t o n o t i f y 

10 people such as adjacent owners i f we thought t h a t 

11 was r e q u i r e d . 

12 Q. Under the cur r e n t r u l e s there are 

13 p r o v i s i o n s governing t o whom n o t i c e i s re q u i r e d f o r 

14 c e r t a i n kinds of cases. 

15 A. That i s c o r r e c t . 

16 Q. And there's a c a s h - a l l p r o v i s i o n t h a t i s 

17 s i m i l a r t o t h i s t h a t says who may re q u i r e a d d i t i o n a l 

18 n o t i c e . 

19 A. I be l i e v e there i s . 

20 Q. I s there any requirement i n the r u l e t h a t 

21 would t e l l us as an operator when we might hear from 

22 the d i v i s i o n i f you r e q u i r e d a d d i t i o n a l notice? 

23 A. Not t o my knowledge. 1 

24 Q. I f I t o l d you t h a t there were a number of 

25 cases where we get t o the end of the hearing and at 
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2 ex t r a h a l f mile out, there's nothing i n these r u l e s 

3 or i n any r u l e t h a t you're aware of t h a t would 

4 address th a t ? 

5 A. No. 

6 Q. Let's go t o Subpart 16, the permit 

7 approval s e c t i o n i n the r u l e . 

8 A. Okay. 

9 Q. As I read the O i l Conservation D i v i s i o n ' s 

10 proposal, the f i r s t step i s a determination on 

11 whether or not the a p p l i c a t i o n i s complete. 

12 A. Yes, s i r . 

13 Q. The a p p l i c a t i o n i s f i l e d and the r u l e 

14 provides t h a t the OCD w i l l make a determination 

15 w i t h i n 30 days? 

16 A. Yes. 

17 Q. Do you bel i e v e you can meet t h a t 3 0-day 

18 time frame? 

19 A. I b e l i e v e so. 

20 Q. I f you do not meet t h a t , t h i s r u l e 

21 provides t h a t the a p p l i c a t i o n w i l l be determined 

22 complete. 

23 A. I bel i e v e t h a t ' s c o r r e c t . Hold on. Yes 

24 t h a t ' s c o r r e c t . 

25 Q. So I'm an operator and I have f i l e d an 
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a p p l i c a t i o n on the 1st of June and i t ' s now the 5th 

2 of J u l y . I can assume t h a t t h a t a p p l i c a t i o n i s 

3 complete ? 

4 A. Yes. 

5 Q. Then a f t e r t h a t f i r s t 30-day p e r i o d 

6 there's a second 3 0-day p e r i o d w i t h i n which the OCD 

7 may act on the a p p l i c a t i o n ? 

8 A. Correct. 

9 Q. I f I understood your testimony, you 

10 b e l i e v e you w i l l be able t o do that? 

11 A. I b e l i e v e so. 

12 Q. I n t h a t second 30-day period, i f you 

13 conclude t h a t the a p p l i c a t i o n i s n ' t complete, t h a t 

14 we f o r g o t something, you are not going t o be bound 

15 by the e a r l i e r determination, are you? 

16 A. I would t h i n k we would be. We have 3 0 

17 days t o deem i t a d m i n i s t r a t i v e l y complete. I f you 

18 don't hear back from us -- i f the operator does not 

19 hear back from us, we both assume, the operator and 

20 the d i v i s i o n both assume i t ' s a d m i n i s t r a t i v e l y 

21 complete at t h a t time, I would say. 

22 Q. I f we go through 60 days and we haven't 

23 heard from you, t h i s i s when we come t o the p o i n t of 

24 whether i t ' s deemed granted or deemed denied. 

25 A. Right. 

PAUL BACA PROFESSIONAL COURT REPORTERS 
869a1620-93e8-45fc-a014-9e443fe28c47 



1 Q. 
Page 1910 

I f I look at the r u l e as you are proposing 

2 i t , i f the OCD determines t h a t the a p p l i c a t i o n i s 

3 denied and w r i t e s me and t e l l s me so as an operator, 

4 I have 20 days a f t e r r e c e i p t of t h a t n o t i f i c a t i o n t o 

5 f i l e f o r a hearing. 

6 A. Correct. 

7 Q. I f I don't f i l e , am I barred from going t o 

8 hearing i f I miss the 20-day l i m i t ? 

9 A. 11m not sure. 

10 Q. I f I don't hear from you, I have 60 days? 

11 A. Yes. 

12 Q. And then I have the o p t i o n at t h a t p o i n t 

13 i n time of f i l i n g f o r a hearing? 

14 A. Yes. 

15 Q. I n t h a t circumstance, how do I f i n d out 

16 what i t i s you don't l i k e about my a p p l i c a t i o n ? 

17 A. Well, I can only speak from my experience, 

18 and t h a t i s t h a t the operator would c a l l me w i t h i n 

19 some time way before 6 0 days i s up and ask the 

20 status of the a p p l i c a t i o n request. 

21 Q. But i f I am j u s t w a i t i n g f o r an approval 

22 and i t 1 s the 60th day, t o f i n d out I need t o c a l l ? 

23 A. That would seem l o g i c a l , yes. 

24 Q. At t h a t time what would you do? 

25 

1 — B S 

A. A f t e r the 60 days i s up? I t h i n k -- I j 
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1 b e l i e v e t h a t even before a hearing i s scheduled, i n 

2 the i n t e r i m p e r i o d i f there i s one, any d i f f e r e n c e s 

3 between myself and the operator could be hashed out 

4 and a hearing would not be re q u i r e d . 

5 Q. Do you understand t h a t oftentimes an 

6 operator i s on a r e l a t i v e l y t i g h t time frame when 

7 they come i n t o seek approval? 

8 A. I do. 

9 Q. Under the r u l e , i f we set out j u s t the 

10 p r o v i s i o n s set out i n the r u l e , i t takes 30 days t o 

11 know i f we are complete. Could. I'm not saying i t 

12 would, but there's circumstances where you may get 

13 delayed. But 3 0 days t o know i t ' s complete. Then 

14 there could be 30 days u n t i l we can assume i t ' s 

15 denied, and then there's some time i n there where we 

16 f i g u r e t h a t out, and then we f i l e f o r a hearing and 

17 we have at l e a s t 3 0 days before we get t o a hearing. 

18 A. Correct. 

19 Q. And there are circumstances where i t could 

20 take a very long time t o r e a l l y get a determination 

21 on t h i s matter. 

22 A. I t ' s p o s s i b l e . 

23 Q. I s there anything t h a t you are aware of i n 

24 the r u l e t h a t would prevent an operator simply f o r 

25 f i l i n g f o r a hearing at the i n i t i a l -- instead of 
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1 going through t h i s process seeking a hearing t o t r y 

2 t o get a t i m e l y r e s o l u t i o n of something t h a t he 

3 a n t i c i p a t e s ? 

4 A. Anything t h a t w i l l preclude that? 

5 Q. Yes. 

6 A. No. 

7 Q. That's a l l I have. Thank you. 

8 CHAIRPERSON BAILEY: Ms. Foster? 

9 COMMISSIONER BLOOM: What was the answer? 

10 THE WITNESS: There's nothing t o preclude 

11 the operator from requesting a hearing p r i o r t o t h a t 

12 time. 

13 CROSS-EXAMINATION 

14 BY MS. FOSTER 

15 Q. Mr. Mar t i n , you began your testimony 

16 concerning a discussion of the closed-loop system. 

17 And could you describe what you t h i n k a closed-loop 

18 system a c t u a l l y is? What equipment does t h a t 

19 e n t a i l ? 

2 0 A. Tanks, some plumbing o n - s i t e t o handle the 

21 s o l i d s and l i q u i d s produced from the d r i l l i n g 

22 process. 

23 Q. How many tanks would t h a t be? 

24 A. Depends on the depth o f the w e l l and the 

25 o p e r a t i o n , the s p e c i f i c o p e r a t i o n . 
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Q. So the number of tanks i s subjective? 

2 A. Subjective, yes. Well, i t ' s governed by 

3 the s i t u a t i o n , the mechanical requirements of the 

4 w e l l i n question, yes, but i t ' s s u b j e c t i v e I would 

5 say. 

6 Q. A l l r i g h t . Then who determines the 

7 mechanical requirements of the w e l l as t o how many 

8 tanks are on lo c a t i o n ? 

9 A. The operator. 

10 Q. And how about the number of s h e l l shakers? 

11 A. The operator's d e c i s i o n . 

12 Q. How about the number of c e n t r i f u g e s on 

13 l o c a t i o n ? 

14 A. Again, the operator. 

15 Q. So there's language i n here t h a t you 

16 s t a t e d t h a t the closed-loop system needs t o be 

17 p r o p e r l y engineered t o manufacture's s p e c i f i c a t i o n s ? 

18 A. Yes. 

19 Q. I f on each instance i t i s up t o the 

20 determination of the operator, the engineer on 

21 l o c a t i o n , t h a t the closed-loop system i s going t o be 

22 d i f f e r e n t , how i s i t t h a t we can meet t h a t standard? 

23 A. I'm sor r y , say t h a t again. 

24 Q. Let me p o i n t you t o the a c t u a l s e c t i o n of 

25 the r u l e . 
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1 MS. GERHOLT: Page 4 of the OCD's 

2 m o d i f i c a t i o n s . 

3 Q. The OCD -- and t h i s i s i n the change. We 

4 are t a l k i n g about. Subsection B, "The Closed-loop 

5 system s h a l l use a p p r o p r i a t e l y engineered p r i n c i p l e s 

6 and p r a c t i c e s . " 

7 A. Yes. 

8 Q. Now, you have been w i t h the OCD 19 years, 

9 you said? 

10 A. Yes. 

11 Q. And you are an engineer? 

12 A. No, I'm not. 

13 Q. And so how i s i t t h a t you would determine 

14 as a r e g u l a t o r whether something i s t o p r o p e r l y 

15 engineered s p e c i f i c a t i o n s ? 

16 A. The operator would, by v i r t u e of the 

17 a p p l i c a t i o n , would a f f i r m t h a t i t was p r o p e r l y 

18 engineered. 

19 Q. But wouldn't i t be possi b l e t h a t you might 

2 0 decide t h a t l o c a t i o n might need two c e n t r i f u g e s 

21 i n s t e a d of one? 

22 A. I suppose t h a t ' s conceivable. 

23 Q. And would i t be possi b l e t h a t maybe a new, 

24 younger r e g u l a t o r inspector who might not have as 

25 much experience as you might have a d i f f e r e n t 
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determination as t o what a p r o p e r l y engineered 

2 closed-loop system is? 

3 A. I t ' s p o s s i b l e . 

4 Q. I n f a c t , closed-loop systems are more than 

5 s o l i d s c o n t r o l equipment; i s t h a t correct? 

6 A. That's c o r r e c t . 

7 Q. I s n ' t r e a l l y the concern of the OCD not 

8 r e a l l y w i t h what the equipment i s on l o c a t i o n but 

9 r e a l l y whether there's going t o be c u t t i n g s t h a t are 

10 generated t h a t w i l l be l e f t on-site? 

11 A. I would agree w i t h t h a t . 

12 Q. Now, what about use of closed-loop system 

13 i n workover operations? 

14 A. Yes. 

15 Q. Have you had operators t h a t have had t o 

16 f i l e the C 104 f o r use i n workover operation? 

17 A. C 144? 

18 Q. C 144 f o r using a closed-loop system i n a 

19 workover operation? 

20 A. Yes. 

21 Q. Can you describe what a workover operation 

22 is? I t ' s not d r i l l i n g ? 

23 A. I t ' s not d r i l l i n g . I t could be construed 

24 i n a wide v a r i e t y of t h i n g s . To me a workover 

25 o p e r a t i o n r e q u i r e s a workover r i g . I t ' s a siz a b l e 
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1 o peration. Changing a pump out i s not -- I wouldn't 

2 consider i t a workover e x a c t l y . 

3 Q. Wouldn't i t be possi b l e f o r operators j u s t 

4 t o n o t i f y you on a sundry n o t i c e t h a t they are doing 

5 a workover operation? 

6 A. They could. 

7 Q. So why would you have the a d d i t i o n a l 

8 requirement of having t o r e p o r t a tank on l o c a t i o n 

9 as a closed-loop system on a C 144 f o r a workover 

10 operation? 

11 A. We wouldn't. 

12 Q. Okay. Well, d i r e c t i n g your a t t e n t i o n t o 

13 the OCD d e f i n i t i o n of closed-loop system, which i s 

14 on Page 1 of your a p p l i c a t i o n , the closed-loop 

15 system d e f i n i t i o n there includes a management system 

16 f o r workovers? 

17 A. Yes. 

18 Q. Would you agree t h a t maybe workovers 

19 doesn't belong i n t h a t d e f i n i t i o n f o r t h i s P i t Rule? 

20 A. I'm not sure I understand the question, 

21 but I don't t h i n k the i n c l u s i o n of workover i n the 

22 closed-loop system d e f i n i t i o n r e q u i r e s the operator 

23 t o f i l e a C 144 f o r a workover operation. 

24 Q. But operators are c u r r e n t l y , under the 

25 current Rule 17, having t o f i l e a C 144 under the 
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1 c u r r e n t P i t Rule? 

2 A. Yes. 

3 Q. And we are here r e v i s i n g the P i t Rule. 

4 A. Yes, I f o l l o w . 

5 Q. And t h i s P i t Rule r e a l l y doesn't p e r t a i n 

6 t o workovers. 

7 A. Correct. 

8 Q. So I'm j u s t making the suggestion t h a t f o r 

9 c l a r i t y ' s seek when you have a workover, t h a t t h a t 

10 should probably be not under t h i s r u l e . 

11 A. I f a closed-loop system i s used i n a 

12 workover o p e r a t i o n , I see no harm i n the operator 

13 n o t i f y i n g us v i a check box on the C 103 or some 

14 other mechanism on the C 103 t h a t t h a t equipment 

15 e x i s t s on the l o c a t i o n . 

16 Q. But not a C 144? 

17 A. No. 

18 Q. Closed-loop system used f o r d r i l l i n g ? 

19 A. Correct. 

20 Q. So as i t p e r t a i n s t o t h i s P i t Rule, would 

21 you have a problem w i t h t a k i n g out the word 

22 "workover" i n the d e f i n i t i o n of closed-loop system 

23 f o r t h i s r u l e ? 

24 A. I hate t o hedge my answer, but i f i t 

25 means -- i f I answer yes, and i f t h a t means an 
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1 operator does not have t o n o t i f y us or t e l l us t h a t 

2 they are using a closed-loop system, then no, I 

3 don't agree w i t h t h a t . Just l o o k i n g at t h i s by 

4 i t s e l f , I wouldn't have a problem. 

5 Q. But you agree w i t h me t h a t the scope of 

6 t h i s r u l e p e r t a i n s t o d r i l l i n g operations and p i t s 

7 used i n d r i l l i n g operations, not p i t s used f o r 

8 workover operations and closed-loop systems used f o r 

9 workover operations? 

10 A. I wouldn't f u l l y agree w i t h t h a t . A p i t 

11 i s a s o l i d s and l i q u i d management system j u s t l i k e a 

12 closed-loop system i s . 

13 Q. An earthen p i t ? 

14 A. Any k i n d of reserve p i t . 

15 Q. Let's c l a r i f y , because I know -- and my 

16 witness had the same problem. A p i t i s used 

17 interchangeably. When you are t a l k i n g about a p i t , 

18 are we t a l k i n g about a s t e e l tank as p a r t of a 

19 closed-loop system or are we t a l k i n g about an 

2 0 earthen depression? 

21 A. I have seen work p i t interchangeably. 

22 There are s t e e l p i t s and there are earthen p i t s . 

23 Q. I n a workover operation, disposing i n t o a 

24 s t e e l p i t , f o r the purposes of c l a r i t y , and passing 

25 your c u t t i n g s through a shale shaker, you would 
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1 consider t h a t t o be a closed-loop system? 

2 A. Yes. 

3 Q. Whether i t ' s used f o r a workover or a 

4 d r i l l i n g operation? 

5 A. Yes. 

6 Q. Moving on, lo o k i n g at the variance 

7 se c t i o n , you s t a t e d t h a t equal or b e t t e r p r o t e c t i o n 

8 i s a standard t h a t you f e e l comfortable w i t h as a 

9 regula t o r ? 

10 A. Yes. 

11 Q. Now, could i t be possi b l e t h a t another 

12 r e g u l a t o r , say Mr. Brandon Powell who j u s t f i n i s h e d 

13 t e s t i f y i n g , might consider equal or b e t t e r a 

14 d i f f e r e n t standard? 

15 A. I suppose i t ' s p o s s i b l e , but t o me i t ' s 

16 u n l i k e l y . 

17 Q. Why would i t be u n l i k e l y ? I s n ' t t h a t a 

18 s u b j e c t i v e standard? 

19 A. The words equal or b e t t e r , equal t o or 

20 b e t t e r than, seem p r e t t y c l e a r t o me. I can't speak 

21 f o r anybody else but i t seems l i k e c l e a r language t o 

22 me. 

23 Q. As opposed t o reasonable? 

24 A. As opposed t o reasonable. 

25 Q. Are you aware t h a t i n the O i l and Gas Act 
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the standard f o r p r o t e c t i o n of freshwater i s 

2 reasonable? 

3 A. I'm not --

4 Q. I n the O i l and Gas Act? Okay. Now, you 

5 s t a t e d t h a t you t h i n k t h a t s a f e t y of humans i s 

6 a c t u a l l y p a r t of t h e i r h e a l t h , and l i v e s t o c k i s p a r t 

7 of the environment and, t h e r e f o r e , t h a t ' s your 

8 r a t i o n a l i z a t i o n f o r i n c l u d i n g t h a t a d d i t i o n a l 

9 language and r e s p o n s i b i l i t i e s f o r operators when 

10 asking f o r the variance? 

11 A. I d i d say t h a t . 

12 Q. So l e t ' s t a l k about t h a t . As the o i l and 

13 gas d i v i s i o n , your s t a t u t o r y r e s p o n s i b i l i t y i s 

14 p r o t e c t i o n of c o r r e l a t i v e r i g h t s and prevention of 

15 waste, r i g h t ? 

16 A. Correct. 

17 Q. I s i t p r o t e c t i o n of the a i r ? 

18 A. No. 

19 Q. I s i t p r o t e c t i o n r e l a t e d t o v e h i c l e 

20 standards on locat i o n s ? 

21 A. No. 

22 Q. And would you agree t h a t v e h i c l e standards 

23 might have something t o do w i t h p u b l i c safety? 

24 A. I would agree w i t h t h a t . 

25 Q. So are you saying then we should include 
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standards i n t h a t l i s t as w e l l as a new 

2 r e s p o n s i b i l i t y t h a t operators need t o report? 

3 A. I'm saying you could include them or not 

4 include them. 

5 Q. But are v e h i c l e standards p a r t of the OCD 

6 s t a t u t o r y r e s p o n s i b i l i t y . ? 

7 A. No. 

8 Q. And a i r ? I s t h a t p a r t of the s t a t u t o r y 

9 r e s p o n s i b i l i t y ? 

10 A. No, i t ' s not. 

11 Q. But t h a t would be probably p a r t of p u b l i c 

12 s a f e t y or h e a l t h , correct? 

13 A. I agree. 

14 Q. Now, Mr. Ma r t i n , do you ever go on 

15 vacation? 

16 A. Not a l o t of time. 

17 Q. Does the OCD a c t u a l l y grant vacations t o 

18 t h e i r inspectors? 

19 A. They do. 

20 Q. And do you ever get new s t a f f i n t o your 

21 o f f i c e s , the d i s t r i c t o f f i c e s ? 

22 A. Yes. 

23 Q. And --

24 A. Not mine, but yes. 

25 Q. This 3 0-day time p e r i o d f o r a d m i n i s t r a t i v e 
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approval, wouldn't i t be po s s i b l e i f somebody were 

2 t o go on vac a t i o n or you had new s t a f f t h a t wasn't 

3 up t o speed t h a t maybe a permit a p p l i c a t i o n could 

4 end up s i t t i n g on somebody's desk f o r longer than 

5 the 3 0-day period? 

6 A. I t ' s conceivable. 

7 Q. How about f o r the 60-day period? 

8 A. I t ' s p o s s i b l e . 

9 Q. B a s i c a l l y what you are saying then i s i f 

10 an a p p l i c a t i o n i s s i t t i n g on somebody's desk and 

11 hasn't been taken care o f , then you f e e l the OCD 

12 should have the r i g h t t o automatic d e n i a l of the 

13 a p p l i c a t i o n ? 

14 A. I am saying t h a t . 

15 Q. Okay. And do you t h i n k t h a t t h a t -- and 

16 you also s t a t e d t h a t you f e e l t h a t the OCD's 

17 r e s p o n s i b i l i t y i s t o the p u b l i c ; t h a t --

18 A. I t h i n k we are c e r t a i n l y responsible t o 

19 the p u b l i c , yes. 

20 Q. Are you responsible t o the o i l and gas 

21 i n d u s t r y ? 

22 A. I t h i n k we are responsible t o the o i l and 

23 gas i n d u s t r y . 

24 Q. I n f a c t , your s t a t u t o r y r e s p o n s i b i l i t y i s 

25 p r e v e n t i o n of waste i s c o r r e l a t i v e r i g h t s , r i g h t ? 
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1 A. Yes. 

2 Q. So IPANM's proposal i s g r a n t i n g an 

3 automatic approval should the OCD not n o t i f y an 

4 operator w i t h i n a 60-day p e r i o d . 

5 A. Yes. 

6 Q. I f I heard you c o r r e c t l y i n your d i r e c t 

7 testimony, you s t a t e d t h a t there are o f t e n 

8 communications and conversations, phone c a l l s 

9 between you and operators? 

10 A. That's my experience. 

11 Q. Generally an operator w i l l c a l l you i n the 

12 60-day p e r i o d and say, "Hey, what's going on w i t h my 

13 a p p l i c a t i o n ? " Right? 

14 A. Yes. 

15 Q. Would i t be po s s i b l e f o r a r e g u l a t o r who 

16 i s having a r e a l l y bad day t o t e l l the operator i f 

17 he i s c a l l i n g on day 53 and t h a t r e g u l a t o r i s i n a 

18 bad mood t o say, "C a l l me i n e i g h t days?" 

19 A. I suppose t h a t ' s p o s s i b l e . 

20 Q. A f t e r the 60-day period? 

21 A. That's p o s s i b l e . 

22 Q. Where there would be an automatic d e n i a l 

23 without a conversation? 

24 A. I t ' s p o s s i b l e , yes. 

25 Q. Now, you also stated that you believe that 
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1 communications w i l l continue between operators and 

2 g e n e r a l l y we have a good working r e l a t i o n s h i p ; i s 

3 t h a t r i g h t ? 

4 A. I do. 

5 Q. Now, i s n ' t i t t r u e , though, t h a t w i t h t h i s 

6 process t h a t ' s o u t l i n e d i n t h i s proposal, t h a t now 

7 there's a c t u a l l y a set process i n an a p p l i c a t i o n 

8 form or a piece of paper t h a t you need t o have 

9 concerning a variance i n order t o discuss --

10 A. Yes. 

11 Q. - - a variance? 

12 A. Yes. 

13 Q. Right? And as f a r as I can see, there are 

14 three d i f f e r e n t time periods from which an operator 

15 would have t o p o s s i b l y request a variance. One 

16 would be at the time of a p p l i c a t i o n ? 

17 A. Correct. 

18 Q. One would be at the time of operations 

19 when something goes array, and the other time would 

20 be at closure? 

21 A. Yes. 

22 Q. So say, h y p o t h e t i c a l l y , you have an 

23 operator who f i l e s h i s APD, gets the APD approved 

24 but needs t o come t o you -- w e l l , doesn't get the 

25 APD approved but du r i n g the process he needs t o ask 
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1 you f o r a variance from the standards, okay? 

2 A. Okay. 

3 Q. You don't l i k e t h a t , he has t o go t o 

4 hearing, okay? 

5 A. Okay. 

6 Q. Then the same t h i n g could happen duri n g 

7 the o p e r a t i o n a l phase and the same t h i n g could 

8 happen d u r i n g the closure phase. 

9 A. I suppose t h a t ' s p o s s i b l e . 

10 Q. So an operator could end up having t o go 

11 t o a hearing three or f o u r times during the l i f e of 

12 a w e l l . 

13 A. Again, p o s s i b l e . 

14 Q. As opposed t o j u s t making a phone c a l l and 

15 saying, "Hey, Ed, l i s t e n , I'm having a problem. I 

16 have a t e a r i n my l i n e r . I can't f i x i t i n 48 

17 hours. My di g g i n g c o n t r a c t o r won't respond t o me. 

18 He i s on vacati o n . I'm working on i t . " Right? 

19 A. Right. 

20 Q. This process seems t o imply t h a t we need 

21 t o f o r m a l l y ask you f o r a variance. 

22 A. That's the i m p l i c a t i o n , yes. 

23 Q. And we need t o f o r m a l l y s t a t e t o you t h a t 

24 our variance i s p r o t e c t i v e of l i v e s t o c k . 

25 A. Correct. 
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1 Q. What happens i f we have a rancher out 

2 there who says, "You know what? I see a t e a r there. 

3 I want t o have an e x t r a fence out there . " 

4 A. I don't get in v o l v e d i n surface owner or 

5 landowner agreements w i t h the o i l and gas i n d u s t r y . 

6 I f they get i n disputes among themselves, unless 

7 they both decide t o come and t a l k t o me about i t , I 

8 don't get in v o l v e d . 

9 Q. But i n e f f e c t , the ranchers are now 

10 brought i n because now we have t o prove t h a t our 

11 variance request i s more p r o t e c t i v e t o l i v e s t o c k , 

12 r i g h t ? So now the rancher i s a p a r t y i n the room? 

13 A. Correct. 

14 Q. Now, I understand, and Mr. Powell 

15 corrected me on t h i s , t h a t p r o t e c t i o n of w i l d l i f e 

16 and l i v e s t o c k i s something we g e n e r a l l y do w i t h 

17 fencing'requirements? 

18 A. Correct. 

19 Q. I t ' s not something we g e n e r a l l y do i n 

2 0 terms of torn._.linejcs«*or the size of the repose, the 

21 angle of repose or the type of l i n e r we are going t o 

22 put i n there or even s i t i n g requirements, correct? 

23 Under cur r e n t Rule 17? 

24 A. Under c u r r e n t r u l e s , I b e l i e v e t h a t ' s 

25 t r u e . 
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Q. So w i t h t h i s variance p r o v i s i o n here now 

2 we are b r i n g i n g other p a r t i e s i n t o the room w i t h 

3 these a d d i t i o n a l requirements t h a t we have t o prove 

4 equal or b e t t e r . 

5 A. Okay. 

6 Q. Correct? Now, would you agree w i t h me 

7 t h a t n o t i f i c a t i o n t o a rancher doesn't j u s t mean 

8 n o t i f i c a t i o n , i t means an i n v i t a t i o n t o h i s 

9 involvement ? 

10 A. I suppose i t could be construed t h a t way 

11 but i t does not give him r i g h t of approval or 

12 disapproval. 

13 Q. What i f a rancher c a l l s you up and he i s 

14 mad as heck t h a t he got n o t i f i e d on a variance? 

15 Doesn't t h a t put you i n a p o s i t i o n t h a t i t ' s easier 

16 f o r you t o say no and push e v e r y t h i n g t o a hearing? 

17 A. I t ' s easier but I wouldn't do t h a t . 

18 Q. You wouldn't but maybe a new young 

19 inspector might? 

20 A. Again, p o s s i b l e . 

21 Q. Looking at the hearing process f o r 

22 variance, can an operator come i n wi t h o u t an 

23 a t t o r n e y f o r the hearing process? 

24 A. I don't t h i n k so. 

25 Q. So he would have t o -- i f he gets pushed 
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t o a hearing f o r a variance he would have t o h i r e an 

2 a t t o r n e y and come t o Santa Fe? 

3 A. I be l i e v e t h a t ' s t r u e . 

4 Q. How o f t e n are hearings granted? 

5 A. When they are requested? 

6 Q. Right. I n other words, the hearing 

7 o f f i c e r s are working how many days a week up here i n 

8 Santa Fe having hearings on requests? 

9 A. They have g e n e r a l l y hearings once a week 

10 during which are heard numerous cases. 

11 Q. So there w i l l be a delay f o r an operator 

12 t o a c t u a l l y get on the hearing docket and have a 

13 hearing i n f r o n t of a hearing o f f i c e r on something 

14 as simple as I couldn't get t o r e p a i r i n g a t o r n 

15 l i n e r w i t h i n 48 hours. 

16 A. Again, p o s s i b l e . 

17 Q. Just a quick question. The OCD 

18 recommendation i s f o r a lic e n s e d surveyor when 

19 c l o s i n g a p i t ? 

20 MS. GERHOLT: Objection. I t ' s beyond the 

21 scope of the witness' testimony. 

22 MS. FOSTER: Okay. 

23 CHAIRPERSON BAILEY: Sustained. 

24 MS. FOSTER: I withdraw the question. 

25 Thank you. ! 
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2 a p p l i c a t i o n as w e l l as the IPANM's a p p l i c a t i o n . 

3 Now, there are -- t h i s i s a s i t u a t i o n where the 

4 appropriate d i v i s i o n -- l e t me d i r e c t your a t t e n t i o n 

5 so the record i s c l e a r . This i s Section 13 Sub F, 

6 Timing Requirements f o r Closure, Section 6, 7 and 8, 

7 

8 

I t h i n k i t i s . 5, 6 and 7, sor r y . 

A. As they apply t o permanent p i t s ? 

9 Q. No, t h i s i s i n regard t o t i m i n g 

10 requirements f o r closure. 

11 A. Okay. 

12 Q. There's language i n here t h a t i f an 

13 operator b a s i c a l l y can't close a temporary p i t 

14 w i t h i n the r e q u i r e d time frames, there's language i n 

15 there t h a t the d i s t r i c t o f f i c e may grant an 

16 extension not t o exceed three months. 

17 A. Correct. 

18 Q. Do you agree w i t h t h i s p r o v i s i o n i n the 

19 rule? I n other words, we wouldn't need t o ask f o r 

20 the variance t o get the a d d i t i o n a l three months? 

21 A. I agree. 

22 Q. How about Section 6, the automatic 

23 extension of s i x months t o close the d r y i n g pad w i t h 

24 the closed-loop system? Subsection 6? 

25 A. And an operator requested s i x months 
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1 a d d i t i o n a l ? j 

2 Q. Yes. I 

3 A. That would be not a variance. I s t h a t j 

4 what you 1 re saying? j 

5 Q. Right. So i t ' s here i n black and white. | 

6 I t ' s an automatic extension t h a t an operator can 

7 count on, based on making a phone c a l l and n o t i f y i n g 

8 you t h a t we need t o have the e x t r a time. 

9 A. Correct. 

10 Q. And then the same would hold t r u e f o r the j 

11 m u l t i - w e l l f l u i d management p i t s , Section 8; i s t h a t 

12 correct? 

13 A. Yes. 

14 Q. I f you could give me one moment. I want j 

15 t o make sure I have a l l my questions asked. As an 

16 expert on OCD r u l e s , under cu r r e n t Rule 17 f o r j 

17 s i t i n g , an operator needs t o demonstrate t h a t he has 

18 a c e r t a i n distance from a s i g n i f i c a n t and ! 

19 continuously f l o w i n g watercourse; i s t h a t correct? \ 

2 0 MS. GERHOLT: I o b j e c t . Mr. Ma r t i n hasn't 

21 been here t o t e s t i f y about s i g n i f i c a n t or 

22 watercourses. Mr. Powell was here. He d i d t e s t i f y 

23 t o t h a t , so i t would be beyond Mr. Martin's scope. 

24 MS. FOSTER: Mr. Ma r t i n i s an expert on 

25 OCD r e g u l a t i o n s . I t h i n k he t e s t i f i e d he was 
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e n f o r c i n g under Rule 17 which i s the standard I am 

2 asking about. 

3 CHAIRPERSON BAILEY: I f the question goes 

4 t o enforcement r a t h e r than d e f i n i t i o n . 

5 MS. FOSTER: Yes, enforcement of the 

6 c u r r e n t p r o v i s i o n of Rule 17, which i s a continuous 

7 and f l o w i n g watercourse. 

8 CHAIRPERSON BAILEY: Then I w i l l allow the 

9 question. 

10 Q. (By Ms. Foster) Yes. Are you c u r r e n t l y 

11 e n f o r c i n g f o r s i t i n g ? 

12 A. I am. 

13 Q. And you as a r e g u l a t o r , there's no 

14 confusion on determining whether an operator i s i n a 

15 s i g n i f i c a n t or continuous watercourse? 

16 A. Not i n my d i s t r i c t . 

17 Q. And d i d you hear the testimony of 

18 Mr. Powell? 

19 A. I d i d . 

20 Q. Concerning the use of the blue l i n e on the 

21 7.5 quadrangle map? 

22 A. I heard t h a t . 

23 Q. Do you use the same method i n your 

24 d i s t r i c t o f f i c e f o r determining i f an operator i s i n 

25 a continuously f l o w i n g watercourse area? 
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A. I use the 7.5 degree quadrangle map and 

2 the on-ground observation. 

3 Q. And as i t ' s c u r r e n t l y i n force, because 

4 r e a l l y the OCD i s not changing t h a t p a r t of the Rule 

5 17, r i g h t ? IPANM and NMOGA made some 

6 recommendations on t h a t , but OCD wants t o go back t o 

7 what you c u r r e n t l y have? 

8 A. Correct. 

9 Q. Being i n a continuous and f l o w i n g 

10 watercourse, i s n ' t there the p o s s i b i l i t y t h a t an 

11 operator would end up being i n a dry arroyo and you 

12 would prevent him from s i t i n g there? 

13 A. Not l i k e l y i n my d i s t r i c t but I can see 

14 t h a t happening somewhere else, yes. I t ' s p o s s i b l e . 

15 Q. So then i n order t o a s s i s t i n c l a r i t y w i t h 

16 the s i t i n g requirements, wouldn't there need t o be a 

17 separation of the continuous versus f l o w i n g s i t i n g 

18 requirements? 

19 MS. GERHOLT: Again, I o b j e c t . These 

20 questions were b e t t e r d i r e c t e d t o Mr. Powell who 

21 a c t u a l l y t e s t i f i e d t o t h i s . 

22 CHAIRPERSON BAILEY: I agree w i t h t h a t , 

23 because t h a t does go t o the d e f i n i t i o n . 

24 MS. FOSTER: Then I w i l l withdraw the 

25 question and I have no f u r t h e r questions f o r the 
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1 witness. Thank you. 

2 CHAIRPERSON BAILEY: Mr. Jantz? Well, i t 

3 i s now 20 u n t i l 12:00. Do you have lengthy 

4 questions? 

5 MR. JANTZ: I w i l l probably take 15 or 20 

6 minutes. 

7 CHAIRPERSON BAILEY: Why don't we stop and 

8 look f o r any k i n d of p u b l i c comment. We f i r s t none. 

9 I f you would l i k e t o begin and then we w i l l break at 

10 noon or we can break now. 

11 MR. JANTZ: Why don't we get t h i s done. I 

12 t h i n k we can do i t before lunch. 

13 CROSS-EXAMINATION 

14 BY MR. JANTZ 

15 Q. Good morning, Mr. M a r t i n . 

16 A. Good morning. 

17 Q. I wanted t o make sure I heard you r i g h t . 

18 You are the only person i n your o f f i c e i n your 

19 d i s t r i c t ? 

20 A. Correct. 

21 Q. So you are responsible f o r everything, 

22 i n c l u d i n g the in s p e c t i o n s ; i s t h a t r i g h t ? 

23 A. Yes. 

24 Q. How many p i t s are i n your d i s t r i c t ? 

25 A. The d r i l l i n g programs i n my d i s t r i c t s are 
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g e n e r a l l y 25 t o 30 a year, so d r i l l i n g p i t s 

2 associated w i t h the reserve p i t s and the d r i l l i n g 

3 operations at any given p o i n t i n time are 

4 approximately 3 0 a year give or take. 

5 Q. So t h a t ' s t o t a l average per year? 

6 A. Yes. 

7 Q. What about permanent p i t s ? 

8 A. None. 

9 Q. How o f t e n do you get t o go out and inspect 

10 those? 

11 A. As o f t e n as I can. 

12 Q. Can you give me a b a l l p a r k f i g u r e ? 

13 A. I t r y t o get out at l e a s t -- not once a 

14 week but two or three times a month f o r two or three 

15 days at a time. 

16 Q. You h i t a l l of them at t h a t point? 

17 A. I t r y . I can't h i t them a l l but I t r y t o 

18 get as many as I can over t h a t p e r i o d of time. 

19 Q. Let's t a l k about the -- oh, j u s t s o r t of 

20 the follow-up question. Have you had any problems 

21 doing your enforcement d u t i e s under the current 

22 rule? 

23 A. I have not. 

24 Q. You t a l k e d some about the variance 

25 p r o v i s i o n and there's t h i s d i s t i n c t i o n between a 
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1 variance and exception. 

2 A. Correct. 

3 Q. Exceptions apply -- e s s e n t i a l l y they are 

4 the same t h i n g except f o r expenses apply t o 

5 permanent p i t s ? 

6 A. Correct. 

7 Q. You were on the working group; i s t h a t 

8 correct? 

9 A. I was. 

10 Q. Why d i d the working group decide t h a t 

11 m u l t i - w e l l f l u i d management p i t s should be a 

12 d i s t r i c t r e s p o n s i b i l i t y r a t h e r than a Santa Fe 

13 r e s p o n s i b i l i t y ? 

14 A. They are not permanent p i t s . They are 

15 long-term but they are not permanent p i t s by 

16 d e f i n i t i o n , and the same s i t e - s p e c i f i c requirements 

17 t h a t have t o be looked at f o r the d r i l l i n g p i t would 

18 apply t o a m u l t i - w e l l f l u i d management p i t s . 

19 Q. When you were t a l k i n g about t i m e l i n e s , d i d 

20 I hear you say t h a t 60 days -- I guess i t was 60 

21 days -- was needed t o look at m u l t i - w e l l f l u i d 

22 management p i t s because of the complexity of those? 

23 A. I t was viewed d u r i n g the working group 

24 t h a t we don't know what the complexities are f o r 

25 those systems, so t o short us on the number of days 
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1 f o r review d i d n ' t seem t o make a l o t of sense. I t ' s 

2 a longer time p e r i o d t o cover those p o s s i b l e 

3 complexities t h a t we are not aware of y e t . 

4 Q. Is it fair to say multi-well fluid \ 
\ 

5 management p i t s are more complex? The issues j 
I 
1 

6 surrounding them are more complex? 1 
7 A. The leak d e t e c t i o n system makes i t more 

8 complex, yes. 

9 Q. Going t o the exceptions s e c t i o n , Page 44, 

10 Subsection C4, why d i d the working group l i m i t the 

11 a b i l i t y t o contest an exception t o somebody 

12 withstanding? 

13 MS. GERHOLT: Objection. This c a l l s f o r a 

14 l e g a l --

15 A. I'm not sure I can answer the question. 

16 I'm not aware of the s p e c i f i c d e f i n i t i o n of standing 

17 t o begin w i t h . 

18 Q. Okay. Do you have a sense o f , going down 

19 t o the second t o the l a s t l i n e , what t e c h n i c a l merit 

20 means? 

21 A. Second t o the l a s t l i n e ? 

22 Q. That same subsection? 

23 A. Of 4? 

24 Q. Yeah. 

25 A. Okay. 
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Q. Do you have a sense of what the term 

2 t e c h n i c a l m e r i t means? 

3 CHAIRPERSON BAILEY: I'm not sure which 

4 s e c t i o n we are t a l k i n g about here. 

5 MR. JANTZ: Page 44 of OCD's r e v i s i o n s , 

6 Exceptions, C4. 

7 Q. Let me ask you t h i s : Was t h a t discussed 

8 i n the working group? 

9 A. Technical merit? No, i t ' s a c r i t e r i a t h a t 

10 the d i r e c t o r uses t o set a matter t o hearing or not 

11 set a matter t o hearing. 

12 Q. So t h a t wasn't discussed w i t h i n the 

13 working group? 

14 A. No. 

15 Q. Ms. Foster asked you a question regarding 

16 the term equal or b e t t e r --

17 A. Yes. 

18 Q. --as being s u b j e c t i v e . I s n ' t reasonable 

19 also s u b j e c t i v e standard? 

20 A. I would say so. 

21 Q. And a c t u a l l y the l a s t question I have 

22 i s -- two more questions. Ms. Foster t a l k e d a l o t 

23 about l i v e s t o c k owners being involved w i t h the 

24 variance process. I t h i n k she posed one question, 

25 as I r e c a l l , asking about a d d i t i o n a l fencing. I f a 
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1 l i v e s t o c k owner says, "OCD, I need a d d i t i o n a l 

2 fencing t h a t w i l l be reasonably p r o t e c t i v e of my 

3 l i v e s t o c k , " i s n ' t the l i v e s t o c k owner the best 

4 person i n the p o s i t i o n t o make t h a t c a l l and make 

5 t h a t recommendation t o OCD? 

6 A. I would say i t ' s w e l l w i t h i n h i s r i g h t s t o 

7 r e q u i r e something else t o p r o t e c t h i s l i v e s t o c k and 

8 he would have the knowledge t o propose such an 

9 arrangement. 

10 Q. Right. So he may be best s t a t e d -- he or 

11 she may be best s i t u a t e d t o make the recommendation 

.12 t o the OCD. Whether OCD wants t o take the 

13 recommendation or not i s up t o the OCD, r i g h t ? 

14 A. Correct. 

15 Q. I n your working group there's been a l o t 

16 of t a l k today about the variance and hearing process 

17 and the p o t e n t i a l delays t h a t i t might impose upon 

18 operators. 

19 A. Correct. 

20 Q. The reverse side of t h i s seems t o me t o be 

21 t h a t the other o p t i o n i s automatic approval i f OCD 

22 doesn't make -- at l e a s t t h a t ' s the recommendation 

23 from the independent producers -- t h a t a variance be 

24 a u t o m a t i c a l l y granted i f OCD i s unable or u n w i l l i n g 

25 t o act. Was there a discussion i n the working group 
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1 as t o the r e g u l a t o r y enforcement l i a b i l i t y of each 

2 of those options? 

3 A. E n f o r c e a b i l i t y ? 

4 Q. Yes. 

5 A. No, I'm not sure I would say t h a t . I t was 

6 more a discussion based on the r i g h t n e s s or 

7 wrongness of one p a r t i c u l a r approach t o another. 

8 Q. So i t was s o r t of a p o l i c y c a l l ? 

9 A. I guess. A philosophy c a l l maybe. 

10 Q. And j u s t so I understand, i t was the 

11 group's determination t h a t i t would be b e t t e r t o 

12 p o t e n t i a l l y , however u n l i k e l y , impose delays on an 

13 operator than approve a permit t h a t may jeopardize 

14 p u b l i c h e a l t h and the environment? 

15 A. I wouldn't use the word b e t t e r probably, 

16 but I would say t h a t t o grant automatic approval 

17 does a d i s s e r v i c e t o the p u b l i c . 

18 Q. Thank you. That's a l l I have. 

19 CHAIRPERSON BAILEY: Mr. Dangler, do you 

2 0 have any questions? 

21 MR. DANGLER: I have two questions. 

22 CROSS-EXAMINATION 

23 BY MR. DANGLER 

24 Q. Mr. M a r t i n , the re were some h y p o t h e t i c a l s , 

25 and I t h i n k one o f them was somebody got t o go on 
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vacation, c a l l me back and leave then t o have i t 

2 e x p i r e . I n your experience, what would be the 

3 consequence f o r t h a t bureaucrat of doing t h a t 

4 action? 

5 A. He would more than l i k e l y be c a l l e d on the 

6 carpet and asked t o e x p l a i n himself. 

7 Q. And would t h a t happen w i t h i n 60 days? 

8 A. I would hope so. 

9 Q. Thank you. No f u r t h e r questions, Madam 

10 Chair. 

11 CHAIRPERSON BAILEY: Dr. Neeper, do you 

12 have questions? 

13 MR. NEEPER: Yes, I have j u s t two 

14 questions. 

15 CROSS-EXAMINATION 

16 BY MR. NEEPER 

17 Q. Good morning, Mr. Ma r t i n . 

18 A. Good morning. 

19 Q. You have received some questions t h i s 

20 morning regarding the r e s p o n s i b i l i t i e s p a r t i c u l a r l y 

21 as they include c o r r e l a t i v e r i g h t s . Did I 

22 understand t h a t c o r r e c t l y ? 

23 A. Correct. 

24 Q. Do your r e s p o n s i b i l i t i e s also include 

25 p r o t e c t i o n of the environment? 
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A. The way the question was phrased t o me, 

2 s t a t u t o r i l y are we mandated t o p r o t e c t c o r r e l a t i v e 

3 r i g h t s and prevent waste, I t h i n k the answer t o t h a t 

4 i s yes. I'm not sure the answer t o your question 

5 e x a c t l y based on the given circumstances. I n other 

6 words, are there s t a t u t e s t h a t r e q u i r e us t o p r o t e c t 

7 the environment? I'm not q u i t e so sure i t ' s so 

8 c l e a r - c u t . But I t h i n k i t ' s incumbent upon us t o do 

9 t h a t , t o p r o t e c t the environment. 

10 Q. A l l r i g h t . You would agree t h a t i t ' s 

11 p o s s i b l e t h a t the O i l and Gas Act includes t h a t 

12 word? 

13 A. I'm not sure. 

14 Q. You are not re q u i r e d t o be an expert on 

15 t h a t . I f you were r e q u i r e d t o p r o t e c t the 

16 environment, would t h a t environment include the 

17 earth's surface and water? 

18 A. I n my mind, yes. 

19 Q. One of the questions t h i s morning d e a l t 

20 w i t h the a i r . Would a i r , as most of us regard i t , 

21 be p a r t of the environment? 

22 A. Yes, i t would, but a i r q u a l i t y i s governed 

23 by another -- i t ' s a j u r i s d i c t i o n of another s t a t e 

24 agency. 

25 Q. Correct. So you do not have t o look at i t 
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1 because t h a t has been very s p e c i f i c a l l y assigned t o 

2 another agency. 

3 A. Correct. 

4 Q. Thank you very much. No f u r t h e r 

5 questions? ! 

6 CHAIRPERSON BAILEY: Mr. Fort? Do you \ 

7 have questions? | 

8 MR. FORT: I have a couple. 

9 CROSS-EXAMINATION j 

10 BY MR. FORT ] 

11 Q. Mr. Ma r t i n , I b e l i e v e t h a t you i n d i c a t e d 

12 t h a t you are f a m i l i a r w i t h current P i t Rule 17? | 

13 A. Yes. 

14 Q. And I b e l i e v e you i n d i c a t e d at some p o i n t 

15 t h a t there's an exception p r o v i s i o n under the 

16 c u r r e n t P i t Rule 17 but there's not a variance? [ 

17 A. That's c o r r e c t . | 

18 Q. Okay. How many a p p l i c a t i o n s have been | 

19 f i l e d f o r exceptions t o the P i t Rule 17? 

20 A. Current P i t Rule, I don't know. Those a l l 

21 go t o the Environmental Bureau here i n Santa Fe. j 

22 Q. You don't know? 

23 A. I don't know. j 

24 Q. Do you know i f any permi t f o r an except ion J 

25 t o the cu r r en t P i t Rule has ever been issued? 
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1 A. I do not. 

2 Q. Thank you. 

3 CHAIRPERSON BAILEY: Commissioner Bloom, 

4 do you have questions? 

5 COMMISSIONER BLOOM: Just a few. Thank 

6 you. Good morning, Mr. Ma r t i n . 

7 THE WITNESS: Good morning. 

8 COMMISSIONER BLOOM: I j u s t wanted t o 

9 c l a r i f y , on below-grade tanks c u r r e n t l y an automatic 

10 s h u t o f f i s r e q u i r e d , correct? 

11 THE WITNESS: Under the proposed r u l e . 

12 COMMISSIONER BLOOM: Were you saying t h a t 

13 remote monitoring would be acceptable t o OCD i n 

14 place of that? 

15 THE WITNESS: Yes, i n place of t h a t I am. 

16 COMMISSIONER BLOOM: With regard t o --

17 l o o k i n g at the d e f i n i t i o n of closed-loop systems and 

18 you see the i n c l u s i o n there of workover f l u i d s . 

19 Ms. Foster had a l i n e of questioning on t h a t . Are 

20 workover operations or workover f l u i d s covered under 

21 any other r u l e s t h a t you are aware of? 

22 THE WITNESS: The management of those 

23 f l u i d s , not t o my knowledge. 

24 COMMISSIONER BLOOM: Okay. 

25 THE WITNESS: Only i n the general sense. 
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1 We r e q u i r e -- i t ' s performance-based. We r e q u i r e 

2 s p i l l s be reported from workover tanks used on a 

3 workover operation j u s t as on any s p i l l . 

4 COMMISSIONER BLOOM: So i f workover f l u i d s 

5 are not regul a t e d here, t o your knowledge they are 

6 not reg u l a t e d anywhere else? 

7 THE WITNESS: Not s p e c i f i c a l l y . 

8 COMMISSIONER BLOOM: One l a s t question. I 

9 don't know why I d i d n ' t t h i n k of i t e a r l i e r and I 

10 w i l l ask you because you are t a l k i n g about ease of 

11 enforcement based on what you see i n r e g u l a t i o n s . 

12 Could we t u r n t o Page 3 f o r the d e f i n i t i o n of 

13 temporary p i t ? This might have come up e a r l i e r . 

14 You see i t says, "Temporary p i t s may be used f o r one 

15 or more w e l l s and loc a t e d e i t h e r o n - s i t e or o f f - s i t e 

16 of a w e l l d r i l l i n g l o c a t i o n . " 

17 THE WITNESS: Yes. 

18 COMMISSIONER BLOOM: Cu r r e n t l y can a 

19 temporary p i t be used f o r more than one well? 

20 THE WITNESS: A d r i l l i n g p i t i s l i m i t e d t o 

21 one w e l l c u r r e n t l y . 

22 COMMISSIONER BLOOM: Would t h i s create any 

23 confusion f o r you as t o when the clock s t a r t s 

24 t i c k i n g on the time p e r i o d i f the temporary p i t i s 

25 allowed for? 
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1 THE WITNESS: S t a r t s t i c k i n g ? No, t o me 

2 i t ' s when the l i q u i d s are f i r s t placed i n the p i t . 

3 COMMISSIONER BLOOM: Perhaps when the 

4 f i r s t w e l l i s spudded? 

5 THE WITNESS: I would p r e f e r when the 

6 f i r s t l i q u i d s are placed i n the p i t myself because 

7 t h a t ' s when -- t h a t ' s d u r i n g c o n s t r u c t i o n of the p i t 

8 u s u a l l y . That's when the use of the p i t s t a r t s 

9 b a s i c a l l y . 

10 COMMISSIONER BLOOM: And then the 

11 temporary p i t would have t o be closed one year a f t e r 

12 i t began under the current rule? I s t h a t your read 

13 on that? 

14 THE WITNESS: I would agree w i t h t h a t . 

15 COMMISSIONER BLOOM: You don't have any 

16 concern t h a t t h i s could be another route t o what 

17 w i l l be almost a m u l t i - w e l l p i t ? I guess i t i s a 

18 m u l t i - w e l l p i t at t h i s p o i n t . 

19 THE WITNESS: I t h i n k t h a t ' s why the 

20 language i s placed i n there i s t o cover the concept 

21 of m u l t i - w e l l f l u i d management systems. 

22 COMMISSIONER BLOOM: No f u r t h e r questions. 

23 Thank you. 

24 COMMISSIONER BALCH: I have a few 

25 ques t ions . Going t o Page 10, Paragraph 3, Sec t ion 
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1 A, there's a change of d e f i n i t i o n of continuously 

2 f l o w i n g watercourse t o add f l o w i n g s i g n i f i c a n t 

3 watercourse. What about non-flowing s i g n i f i c a n t 

4 watercourses? I guess I'm t r y i n g t o f i g u r e out what 

5 the d i s t i n c t i o n i s and what would be confused there? 

6 THE WITNESS: Where are you? 

7 COMMISSIONER BALCH: Page 10. I meant t o 

8 ask t h i s of Mr. Powell and I f o r g o t . Fortunately, I 

9 can do t h a t , but you can say you don't know the 

10 answer. To me the language i s confusing. 

11 Continuously f l o w i n g watercourse or f l o w i n g 

12 s i g n i f i c a n t watercourse. I f you s p e c i f i c a l l y say 

13 f l o w i n g s i g n i f i c a n t watercourse you can exclude 

14 non-flowing s i g n i f i c a n t watercourses. 

15 THE WITNESS: I would agree w i t h t h a t 

16 a n a l y s i s , yes. I would agree t h a t i t could 

17 conceivably preclude unflowing. 

18 COMMISSIONER BALCH: I f I d r i v e by the Rio 

19 Salado i n Jul y , i t ' s very l i k e l y t o have water i n i t 

20 and i n September i t ' s very l i k e l y not t o have water 

21 but i t ' s s t i l l a s i g n i f i c a n t watercourse. 

22 THE WITNESS: Right. 

23 COMMISSIONER BALCH: On proof of no t i c e t o 
24 surface owners on Page 43, Section 3A, you might 

25 r e c a l l yesterday Mr. Scott from a producer's p o i n t 
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1 of view mentioned t h i s could cause confusion and 

2 burden another e n t i t y such as the BLM. Do you have 

3 any experience t h a t could provide i n s i g h t on whether 

4 t h a t would be a l i k e l y occurrence? 

5 THE WITNESS: I have not had t h a t 

6 experience myself. I'm not sure. 

7 COMMISSIONER BALCH: When the BLM gets a 

8 n o t i c e of something, what i s the t y p i c a l response? 

9 THE WITNESS: I mean t o speak g e n e r a l l y , 

10 but r e a l l y I only have experience w i t h the BLM i n my 

11 area. They and I g e n e r a l l y agree t o work together 

12 on the p a r t i c u l a r t h i n g . We g e n e r a l l y agree on the 

13 concepts t h a t are a p p l i e d t o d r i l l i n g operations. 

14 COMMISSIONER BALCH: On Section C4 on Page 

15 44 now, i f any person i n good standing contests, 

16 t h i s i s j u s t something I don't understand, what a 

17 person w i t h standing would be. Who would t h a t 

18 c o n s t i t u t e ? 

19 THE WITNESS: I'm not sure myself. 

2 0 COMMISSIONER BALCH: I can ask you? 

21 MR. SMITH: Yes, but not on the record. 

22 COMMISSIONER BALCH: I w i l l pass t h a t . 

23 Okay. So i r r e g a r d l e s s of who a person of standing 

24 i s , how would they o b t a i n t h a t n o t i c e i n general or 

25 how would they become aware of the variance or 
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1 exception process? 

2 THE WITNESS: The surface owner i s 

3 r e q u i r e d t o be n o t i f i e d , so they would know t h a t the 

4 subject i s coming t o hearing. I f the d i s t r i c t , the 

5 OCD, decides there are any other i n t e r e s t e d p a r t i e s 

6 or p a r t i e s t h a t might be i n t e r e s t e d l i k e adjacent 

7 landowners, we would n o t i f y them also. 

8 COMMISSIONER BALCH: I'm going t o make a 

9 guess t h a t Mr. Jantz would be i n t e r e s t e d i n some of 

10 the variances. 

11 THE WITNESS: There's a l i s t t h a t I'm not 

12 i n t i m a t e l y f a m i l i a r w i t h t h a t Florene Davidson keeps 

13 of persons t h a t are always n o t i f i e d of such a t h i n g . 

14 And I'm not sure Mr. Jantz i s on the l i s t . 

15 COMMISSIONER BALCH: But there's a 

16 mechanism t o get on the l i s t ? 

17 THE WITNESS: Yes. 

18 COMMISSIONER BALCH: T h i r t y and 60 days, a 

19 l o t of people asked what happens i f you get t o the 

20 end of the 60 days. What's a t y p i c a l turn-around 

21 f o r you? 

22 THE WITNESS: Two or th ree days. 

23 COMMISSIONER BALCH: And you obv ious ly 

24 t a l k t o o the r superv isors i n o the r d i s t r i c t s . Do 

25 you have a f e e l f o r t h e i r t u rn -a round time? 
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1 THE WITNESS: I know t h a t I'm a t y p i c a l , my 

2 d i s t r i c t i s . The southeast i s going strong now and 

3 the volume i s much, much more than mine. S t i l l , the 

4 l a t e s t communication I saw from D i s t r i c t 1 was t h a t 

5 the turn-around i s ten or 12 days. 

6 COMMISSIONER BALCH: On Page 47, you and I 

7 both have confusion about A40, Section C, about the 

8 20 days and what t h a t meant. I thought there might 

9 be a couple comments t h a t s p e c i f i e d t h a t i t was 20 

10 days from the approval or d e n i a l of the 60 days. 

11 THE WITNESS: Correct. 

12 COMMISSIONER BALCH: When you could 

13 contest the approval. 

14 THE WITNESS: Twenty days from our 

15 n o t i f i c a t i o n t o the operator. 

16 COMMISSIONER BALCH: I put i n , "Of the 

17 cause f o r d e n i a l or a d d i t i o n a l c o n d i t i o n s and s h a l l 

18 set the matter f o r hearing, i f the app l i c a n t so 

19 requests, w i t h i n 20 days." Would t h a t c l a r i f y t h a t 

2 0 f o r you? 

21 THE WITNESS: Yes. That's b e t t e r t o me. 

22 COMMISSIONER BALCH: I read t h a t e x a c t l y 

23 the same way you read i t . T y p i c a l l y how long from a 

24 hearing request does i t take t o get a hearing? 

25 THE WITNESS: I don't know f o r sure. I 
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1 don't know what the docket load i s . About a month. 

2 COMMISSIONER BALCH: I t ' s short? 

3 THE WITNESS: I t ' s not short I don't 

4 t h i n k . I'm not sure. 

5 COMMISSIONER BALCH: I am also w r e s t l i n g 

6 w i t h the concept of equal or b e t t e r . I t h i n k 

7 everybody asked about t h a t . Equal i n i t s pure sense 

8 would be e x a c t l y the same, which would be easy and 

9 not r e q u i r e a variance, although presumably you 

10 could have a s u b j e c t i v e measurement and an equal 

11 p r o t e c t i o n using a d i f f e r e n t method. And b e t t e r 

12 would also be a s u b j e c t i v e d e c i s i o n . 

13 THE WITNESS: Be t t e r i s s u b j e c t i v e . 

14 Equal, I t h i n k , i s more r e a d i l y defined than the 

15 l a t t e r of the two using other s p e c i f i c a t i o n s , but 

16 s t i l l as p r o t e c t i v e . 

17 COMMISSIONER BALCH: You t h i n k equal or 

18 b e t t e r i s b e t t e r than reasonable? 

19 THE WITNESS: Yes. 

20 COMMISSIONER BALCH: Do you t h i n k there 

21 might be a b e t t e r d e f i n i t i o n than equal or b e t t e r 

22 out there? 

23 THE WITNESS: Could be. 

24 COMMISSIONER BALCH: My l a s t question was 1 

1 
25 asked by Mr. Dangler so I ' m done. 1 
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1 CHAIRPERSON BAILEY: I have a few 

2 questions and I'm sure t h a t your a t t o r n e y has 

3 r e d i r e c t , so you are s t i l l on the hot seat a f t e r you 

4 come back from lunch at 1:15. 

5 (Note: The hearing stood i n recess at 

6 12:05 t o 1:15.) 

7 CHAIRPERSON BAILEY: We w i l l go back on 

8 the record. Mr. Ma r t i n , I was going t o ask you some 

9 cross-examination questions. The discussion 

10 concerning completeness review f o r permits, which 

11 was p a r t of 19.15.17.16, Permit Approval Conditions, 

12 and the t i m e l i n e s t h a t were discussed f o r completion 

13 of the permit and review of the permit, what would 

14 need t o happen, p o i n t out the lack of t i m e l i n e s f o r 

15 completion f o r a p p l i c a t i o n s f o r exceptions and 

16 variances. Because these are a p p l i c a t i o n s , would i t 

17 make sense f o r the d i v i s i o n t o have the clock s t a r t 

18 t i c k i n g i f an a p p l i c a t i o n f o r a variance was 

19 incomplete? 

20 THE WITNESS: An a p p l i c a t i o n f o r a 

21 variance included w i t h an o r i g i n a l APD? I s t h a t --

22 CHAIRPERSON BAILEY: Yes. I f an 

23 a p p l i c a t i o n i s incomplete, do you want the clock t o 

24 s t a r t t i c k i n g ? Or should the clock s t a r t t i c k i n g 

25 a f t e r an a p p l i c a t i o n f o r a variance or exception i s 
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1 complete? 

2 THE WITNESS: My guess would be a f t e r . 

3 I'm so r r y , say t h a t again. 

4 CHAIRPERSON BAILEY: Do you want the clock 

5 t o s t a r t t i c k i n g f o r --

6 THE WITNESS: The 60-day clock? Or the 

7 30-day clock? 

8 CHAIRPERSON BAILEY: E i t h e r one. For any 

9 k i n d of clock t i c k i n g t h a t puts the d i v i s i o n under a 

10 t i m e l i n e . I f an a p p l i c a t i o n i s incomplete f o r a 

11 variance or an exception, should the clock s t a r t 

12 t i c k i n g a t t h a t p o i n t or should i t wait u n t i l a f t e r 

13 t h a t a p p l i c a t i o n f o r an exception or variance i s 

14 complete? 

15 THE WITNESS: My understanding i s the 

16 clock s t a r t s t i c k i n g upon r e c e i p t of the 

17 a p p l i c a t i o n . 

18 CHAIRPERSON BAILEY: Whether or not the 

19 a p p l i c a t i o n has a l l the i n f o r m a t i o n t h a t ' s necessary 

20 t o make a determination, whether or not the variance 

21 or the exception should be granted? 

22 THE WITNESS: Correct. I bel i e v e t h a t ' s 

23 t r u e . Which would I pre f e r ? 

24 CHAIRPERSON BAILEY: Yes. 

25 THE WITNESS: I don't have a problem w i t h 
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the way i t ' s w r i t t e n now, I don't t h i n k . The clock 

2 s t a r t s t i c k i n g upon.receipt, whether i t ' s complete 

3 or not. 

4 CHAIRPERSON BAILEY: I f i t i s not complete 

5 and the i n f o r m a t i o n i s needed i n order t o make a 

6 d e c i s i o n f o r a variance, the d i v i s i o n can ask the 

7 operator t o --

8 THE WITNESS: For a d d i t i o n a l i n f o r m a t i o n . 

9 CHAIRPERSON BAILEY: For a d d i t i o n a l 

10 i n f o r m a t i o n . I f the operator w a i t s u n t i l the 59th 

11 day t o give the d i v i s i o n the necessary 

12 i n f o r m a t i o n --

13 THE WITNESS: That would be a problem, 

14 yes. 

15 CHAIRPERSON BAILEY: That would be a 

16 problem, wouldn't i t ? 

17 THE WITNESS: Correct. 

18 CHAIRPERSON BAILEY: So would i t make 

19 sense t o you i f on Page 43 of the IPANM May 15th 

20 a p p l i c a t i o n f o r B2 i f i t read, " I f an operator 

21 demonstrates t o the appropriate d i v i s i o n d i s t r i c t 

22 o f f i c e t h a t the complete a p p l i c a t i o n requesting 

23 variance provides equal or reasonable" -- whatever 

24 i s decided there, "to freshwater, p r o t e c t i o n of 

25 human h e a l t h and p o s s i b l y s a f e t y of l i v e s t o c k and 
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1 the environment, the appropriate d i v i s i o n s h a l l 

2 approve the variance w i t h i n 60 days." 

3 THE WITNESS: I n the scenario you j u s t 

4 said, yes, t h a t makes sense. 

5 CHAIRPERSON BAILEY: And the f o l l o w i n g 

6 change would happen i n Paragraph 3 t h a t the 

7 requested complete a p p l i c a t i o n f o r variance i n 

8 w r i t i n g w i t h i n 60 days. 

9 THE WITNESS: Yes. 

10 CHAIRPERSON BAILEY: And wherever we f i n d 

11 t h a t language necessity i n t h a t p o r t i o n of the r u l e 

12 such as i n the f o l l o w i n g page under C, Exceptions, 

13 3. " I f the operator demonstrates t o the 

14 Environmental Bureau and the D i v i s i o n Santa Fe 

15 o f f i c e t h a t the complete a p p l i c a t i o n f o r a request 

16 of extension," the d i v i s i o n would accept t h a t and 

17 support t h a t change? 

18 THE WITNESS: That makes sense, yes. 

19 CHAIRPERSON BAILEY: The question was 

2 0 brought up i f an operator was working w i t h an OCD 

21 s t a f f employee t h a t was having a bad day and 

22 manipulated the 60-day issue. I s i t i n your 

23 experience t h a t supervisors can always be contacted 

24 i f there's a problem w i t h a s t a f f member? 

25 THE WITNESS: Yes, of course. 
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1 CHAIRPERSON BAILEY: Don't we each and 

2 every one have a supervisor or manager a l l the way 

3 t o the top? 

4 THE WITNESS: Yes, we do. 

5 CHAIRPERSON BAILEY: Thank you. So much 

6 has been made about proof of n o t i f i c a t i o n t o the 

7 surface owner, but t h a t only happens i f the 

8 a p p l i c a t i o n goes t o hearing. 

9 THE WITNESS: I s denied, yes. S t i l l 

10 t a l k i n g about variances? 

11 CHAIRPERSON BAILEY: Yes. 

12 THE WITNESS: Yes, t h a t ' s correct.. 

13 CHAIRPERSON BAILEY: And t h a t only i f i t 

14 goes t o hearing i s the n o t i f i c a t i o n the n o t i c e 

15 requirement? 

16 THE WITNESS: Right. Yes, i f i t ' s denied 

17 and i t goes t o hearing. 

18 CHAIRPERSON BAILEY: Another question 

19 about the automatic -- i t ' s been termed automatic 

2 0 extensions f o r closure of p i t s , Page 37. The 

21 questions were brought up on Page 37, No. 5, and 

22 t h a t i s referenced t o the appropriate d i v i s i o n 

23 d i s t r i c t o f f i c e may grant an extension not t o exceed 

24 three months. 

25 THE WITNESS: Correct. 
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1 CHAIRPERSON BAILEY: That's been termed an 

2 automatic extension. I s there a request or a reason 

3 t o r e q u i r e j u s t cause f o r an extension or i s t h a t 

4 simply a loophole t h a t ' s been invoked f o r not only 

5 having the closure w i t h i n the s p e c i f i e d time of the 

6 r u l e but also an a d d i t i o n a l time without regard f o r 

7 what the r u l e a c t u a l l y requires? 

8 THE WITNESS: I t h i n k there needs t o be 

9 some j u s t i f i c a t i o n f o r the extension f o r an 

10 a d d i t i o n a l three months. I f they need an a d d i t i o n a l 

11 time a f t e r t h a t , then t h a t r e q u i r e s a variance of 

12 some s o r t . 

13 CHAIRPERSON BAILEY: A l l r i g h t . But i t i s 

14 your experience t h a t the extensions are not 

15 automatic? 

16 THE WITNESS: They are not automatic. 

17 CHAIRPERSON BAILEY: They are requested 

18 f o r cause? 

19 THE WITNESS: Correct. 

20 CHAIRPERSON BAILEY: That's a l l I have. 

21 Redirect? 

22 REDIRECT EXAMINATION 

23 BY MS. GERHOLT 

24 Q. F i r s t o f a l l , Mr. M a r t i n , l e t ' s go back t o 

25 c losed- loop systems f o r a movement on Page 4 o f OCD 
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1 E x h i b i t 2. I f the commission chooses t o adopt 

2 n o t i f i c a t i o n f o r a closed-loop system, would a C 144 

3 be f i l e d ? 

4 A. No, i t would not. 

5 Q. So i f we have n o t i f i c a t i o n of closed-loop 

6 systems, there's no C 144? 

7 A. Correct. 

8 Q. The d i v i s i o n requested a check box? 

9 A. A check box on the 101 and 103. 

10 Q. I f i t i s j u s t a check box and you are 

11 doing a workover, would t h a t s i m p l i f y the paperwork 

12 f o r t h a t workover? 

13 A. I would t h i n k so, yeah. No C 144 would be 

14 r e q u i r e d i n t h a t instance e i t h e r . The check box on 

15 the C 103 would be r e q u i r e d . 

16 Q. So i t would j u s t r e q u i r e a check box, not 

17 a d d i t i o n a l paperwork? 

18 A. Right. 

19 Q. Because when you are doing a workover do 

20 you already f i l e a C 103? 

21 A. Yes. 

22 Q. Thank you . Commissioner Balch which asked 

23 you a ques t ion on Page 10 rega rd ing con t inuous ly 

24 f l o w i n g watercourse o r f l o w i n g s i g n i f i c a n t 

25 watercourse . Do you r e c a l l tha t? 
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I do. 

2 Q. I f I could keep your thumb on Page 10 and 

3 then i f you w i l l t u r n t o Page 2. At the top of the 

4 page i s there a d e f i n i t i o n f o r continuously f l o w i n g 

5 watercourse. 

6 A. There i s . 

7 Q. And i f you would now look at Page 3, i s 

8 there a d e f i n i t i o n f o r s i g n i f i c a n t watercourse? 

9 A. There i s . 

10 Q. Are these two d e f i n i t i o n s d i f f e r e n t ? 

11 A. They are. 

12 Q. And i s t h a t why the d i v i s i o n has requested 

13 both a continuously f l o w i n g watercourse f o r a 

14 f l o w i n g s i g n i f i c a n t watercourse t o be inserted? 

15 A. Yes. 

16 Q. The question was put t o you e a r l i e r as t o 

17 does an operator need an a t t o r n e y t o come t o 

18 hearing. Do you r e c a l l that? 

19 A. I do. 

20 Q. I s there anything i n any r u l e t h a t the OCD 

21 has t h a t r e quires an operator t o have an attorney? 

22 A. Not t o my knowledge. 

23 Q. I s t h a t a business d e c i s i o n by the 

24 operator ? 

25 A. I would assume so, yes. 
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1 Q. Mr. Mar t i n , you know t h a t p a r t of what the 

2 d i v i s i o n and the commission does i s t o prevent waste 

3 and p r o t e c t c o r r e l a t i v e r i g h t s , correct? 

4 A. Yes. 

5 Q. Has i t also been poin t e d out t o you t h a t 

6 there are s t a t u t o r y requirements f o r the d i v i s i o n t o 

7 p r o t e c t p u b l i c h e a l t h and the environment? 

8 A. Yes. 

9 Q. Would you consider a deer p a r t of the 

10 environment? 

11 A. Yes. 

12 Q. A deer ambles along, smells grass, d r i n k s 

13 water? 

14 A. Yes. 

15 Q. Does a cow do the same thing? 

16 A. A cow does those t h i n g s , yes. 

17 Q. Mr. Mar t i n , i f you are h i t by a t r a i n , are 

18 you safe? 

19 A. I have not been safe up t o t h a t p o i n t , no. 

20 Q. Are you healthy? 

21 A. No. 

22 Q. Let's t a l k a l i t t l e b i t about variances. 

23 Drawing your a t t e n t i o n t o Page 43, Commissioner 

24 B a i l e y asked you about your thoughts i n regards t o a 

25 complete a p p l i c a t i o n , the i n s e r t i o n of t h a t 
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1 language. P r i o r t o t h a t i n s e r t i o n , i s there 

2 anything as presented by the d i v i s i o n which would 

3 r e q u i r e formal a p p l i c a t i o n t o the d i s t r i c t o f f i c e 

4 requesting a variance? 

5 A. I n w r i t i n g you mean? 

6 Q. I n w r i t i n g . 

7 A. No. 

8 Q. Could i t be as simple as a p i c k up the 

9 phone, " I was going t o use a 2 0 m i l but now I want 

10 t o use a 25 m i l l i n e r " ? 

11 A. I could e n v i s i o n t h a t , yes. 

12 Q. And what i s the d i v i s i o n ' s purpose i n 

13 o f f e r i n g t h i s exceptions and variance m o d i f i c a t i o n 

14 t o the commission? 

15 A. I be l i e v e t h a t we d i s t i n g u i s h e d those 

16 t h i n g s because the s i t e - s p e c i f i c i n f o r m a t i o n f o r the 

17 w e l l l o c a t i o n s , the knowledge of those l o c a t i o n s 

18 e x i s t s more r e a d i l y i n the d i s t r i c t o f f i c e s than at 

19 the l o c a l l e v e l so t h a t -- i f I may answer the 

2 0 question. So the variances proposed f o r a d r i l l i n g 

21 p i t would be more e a s i l y analyzed by the d i s t r i c t 

22 o f f i c e personnel. 

23 Q. So i t ' s only t o s p e l l out t h a t hey, i f you 

24 need a d i f f e r e n c e from a temporary p i t requirement, 

25 go t o your d i s t r i c t o f f i c e ? 
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1 A. Yes. 

2 Q. You don't need t o come t o Santa Fe; i s 

3 t h a t correct? 

4 A. Yes. 

5 MS. GERHOLT: Madam Chair, at t h i s time I 

6 would o f f i c i a l l y move OCD E x h i b i t 2 i n t o evidence. 

7 CHAIRPERSON BAILEY: Any objection? 

8 MR. JANTZ: No o b j e c t i o n . 

9 MR. CARR: No. 

10 MS. FOSTER: No. 

11 MR. FORT: No. 

12 CHAIRPERSON BAILEY: Admitted. 

13 (Note: OCD E x h i b i t 2 admitted.) 

14 MS. GERHOLT: No f u r t h e r questions. 

15 CHAIRPERSON BAILEY: You may be excused. 

16 MS. GERHOLT: That concludes the 

17 d i v i s i o n ' s p r e s e n t a t i o n . 

18 CHAIRPERSON BAILEY: As I r e c a l l , the only 

19 d i r e c t testimony t h a t ' s s t i l l t o be heard by the 

2 0 commission i s the a d d i t i o n a l i n f o r m a t i o n t h a t 

21 Mr. M u l l i n s w i l l be presenting next week or whenever 

22 the next continued hearing date w i l l be. So i t i s 

23 now time t o discuss r e b u t t a l witnesses and p o t e n t i a l 

24 continued dates f o r t h i s commission. 

25 I t ' s my understanding t h a t we w i l l have 

PAUL BACA PROFESSIONAL COURT REPORTERS 
869a1620-93e8-45fc-a014-9e443fe28c47 



Page 1962 

1 Dr. Buchanan as a r e b u t t a l witness, Dr. Dr. Neeper 

2 as a r e b u t t a l witness and Mr. Jantz? 

3 MR. JANTZ: Ms. Kathy M a r t i n . 

4 CHAIRPERSON BAILEY: At t h i s time are 

5 those the only three t h a t we a n t i c i p a t e t o be 

6 r e b u t t a l witnesses? Mr. Jantz, you i n d i c a t e d t h a t 

7 there was a date issue f o r your r e b u t t a l witness t o 

8 go before the commission? 

9 MR. JANTZ: Yes, Madam Chair. She i s 

10 unavailable June 26th through J u l y 8th. 

11 CHAIRPERSON BAILEY: June 26th through 

12 J u l y 8th, t h a t ' s a l l of next week except f o r Monday 

13 and a l l of the f o l l o w i n g week. We have a problem 

14 w i t h the commission meeting here next Monday because 

15 t h i s room i s being taken up by the examiner hearings 

16 and Mr. Smith i s not a v a i l a b l e on Monday. Then the 

17 only time t h a t we would even hear Ms. Ma r t i n would 

18 be probably t h i s afternoon i f we don't have --

19 unless we can schedule the date sometime a f t e r the 

20 29th, because Ms. Foster, you are unavailable the 

21 l a t t e r h a l f of July? 

22 MS. FOSTER: That's c o r r e c t . J u l y 15th 

23 through August 6th. A c t u a l l y , i t ' s through the end 

24 of the week. I t ' s August 9th. 

25 CHAIRPERSON BAILEY: Dr. Buchanan, are you 
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1 a v a i l a b l e next week i f we should f i n d a date 

2 a v a i l a b l e f o r the commission? 

3 DR. BUCHANAN: I have t o give up a l i t t l e 

4 f l y f i s h i n g but I'm a v a i l a b l e . 

5 CHAIRPERSON BAILEY: Dr. Neeper, are you 

6 a v a i l a b l e next week should we be able t o f i n d a 

7 date? 

8 MR. NEEPER: Yes. I w i l l give up my f l y 

9 f i s h i n g . 

10 CHAIRPERSON BAILEY: Okay. Then why don't 

11 we t r y t o f i n d a date next week and allow Ms. Ma r t i n 

12 t o have r e b u t t a l ? 

13 MR. JANTZ: I see two problems, Madam 

14 Chair. One i s p a r t of the r e b u t t a l testimony i s 

15 going t o i n v o l v e Mr. M u l l i n s ' p r e s e n t a t i o n . I f he 

16 i s s t i l l going t o supply i n f o r m a t i o n f o r d i r e c t 

17 testimony we ought t o be able t o see t h a t before we 

18 do r e b u t t a l . Second, I a n t i c i p a t e , and maybe t h i s 

19 i s less of an issue, a f a i r l y lengthy examination of 

20 Ms. Mar t i n . 

21 CHAIRPERSON BAILEY: Okay. Then t h a t 

22 would throw us i n t o August f o r the next time f o r 

23 her. 

24 MR. JANTZ: I ' m s o r r y . I s i t poss ib le t o 

25 do i t between J u l y 8 th and the 15th? 

PAUL BACA PROFESSIONAL COURT REPORTERS 
869a1620-93e8-45fc-a014-9e443fe28c47 



1 CHAIRPERSON BAILEY: No. 
Page 1964 

2 MR. JANTZ: The week of the 20th i n August 

3 Ms. M a r t i n i s u n a v a i l a b l e . I have nothing scheduled 

4 u n t i l the 26th. 

5 CHAIRPERSON BAILEY: So you would be 

6 a v a i l a b l e i n e a r l y August? 

7 MR. JANTZ: Yes, Madam Chair. 

8 CHAIRPERSON BAILEY: Mr. Carr? 

9 MR. CARR: One, I am unavailable next 

10 Friday but beyond t h a t i n my retire m e n t I guess I am 

11 a v a i l a b l e . Now, I don't know i f i t ' s appropriate 

12 but I have a couple of comments I would l i k e t o make 

13 about the concerns f o r r e b u t t a l testimony. 

14 CHAIRPERSON BAILEY: Yes. 

15 MR. CARR: This afternoon I a n t i c i p a t e d 

16 t h a t OGAP might be c a l l i n g a r e b u t t a l witness and I 

17 a n t i c i p a t e t h a t t h a t w i l l probably take more than 

18 h a l f a day, more than three hours when you f a c t o r i n 

19 the cross. And I don't t h i n k t h a t works very w e l l • 

20 I was going t o obje c t but I have t o t e l l you, I 

21 don't know i f I have an o b j e c t i o n or how t o object 

22 because I don't know what OGAP intends t o present 

23 and I t h i n k I have two possi b l e o b j e c t i o n s , but 

24 since we are not governed by court r u l e s i n s t a t e 

25 a d m i n i s t r a t i v e procedure p r o v i s i o n s I'm s o r t of i n a 
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1 gray area. 

2 But I w i l l t e l l you t h a t I was -- one of 

3 my great f a i l u r e s was serv i n g on the committee t o 

4 d r a f t r u l e s f o r rulemaking. When I look at those 

5 r u l e s , the r u l e s on r e b u t t a l are a l i t t l e gray. But 

6 I don't t h i n k the i n t e n t of the r u l e i s gray at a l l 

7 because the r u l e s provided i f you are going t o 

8 present expert testimony, assuming i n your d i r e c t 

9 case, t h a t you provide n o t i c e i n advance of the 

10 hearing. You i d e n t i f y your witness. You provide 

11 t h e i r c r e d e n t i a l s . You i d e n t i f y i n the prehearing 

12 statement the th i n g s they are going t o t e s t i f y t o 

13 and you provide copies of your e x h i b i t s . A f t e r 

14 Dr. Neeper's testimony, Dr. Buchanan and I f e l t we 

15 had some issues t h a t were not a n t i c i p a t e d and we 

16 needed t o present b r i e f r e b u t t a l testimony. So we 

17 provided n o t i c e , e x h i b i t s , and what he was going t o 

18 cover t o everyone i n the case. 

19 The bottom l i n e on a l l of t h i s i s I 

20 b e l i e v e the i n t e n t of the r u l e s i s t o provide f o r 

21 e f f e c t i v e hearings where p a r t i e s are f u l l y informed I 

22 on the issues and can respond i n an o r d e r l y fashion j 

23 and t o prevent hearing by ambush, and I'm not 

24 suggesting ambush, because I don't know what they 

25 are going t o t e s t i f y t o . 
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1 But t h a t takes us t o the question of what 

2 i s r e b u t t a l ? And when you look, you can get about 

3 as many d e f i n i t i o n s as places you look. But one 

4 d e f i n i t i o n -- t h i s i s a F i f t h C i r c u i t Court of 

5 Appeals which c e r t a i n l y doesn't b i n d us anyway, but 

6 i t says, "Rebuttal i s known as a term of a r t 

7 denoting evidence introduced by a p l a i n t i f f , " which 

8 would be the a p p l i c a n t , I submit, "to meet new f a c t s 

9 brought out i n h i s opponent's case." That's the 

10 d e f i n i t i o n of r e b u t t a l . 

11 We are not under the general government 

12 a d m i n i s t r a t i o n t i t l e of the New Mexico 

13 A d m i n i s t r a t i v e Code. The OCD i s not. But i t does 

14 define r e b u t t a l evidence and I t h i n k i t ' s important 

15 f o r t r y i n g t o f i n d out what i t should be t h a t we 

16 look there. I t says, " I t i s not evidence which i s 

17 merely cumulative or could have been more p r o p e r l y 

18 o f f e r e d i n the case i n c h i e f . " I f i t i s those 

19 t h i n g s , i t i s improper r e b u t t a l . 

2 0 So what I'm saying i s i t ' s c e r t a i n l y not 

21 NMOGA's i n t e n t i o n t o suggest t h a t anyone who has 

22 something t o present should not be allowed t o do so, 

23 but there are r u l e s and procedures t h a t govern what 

24 we do, and you are authorized i n the r u l e t o make 

25 exceptions f o r t e c h n i c a l testimony, r e b u t t a l i n 
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1 character, i f i t ' s t r u l y r e b u t t a l . I f i t couldn't 

2 be i n the d i r e c t case. I t has t o be issues r a i s e d 

3 i n response. I f we go today, no new e x h i b i t would 

4 be appr o p r i a t e . I t hasn't been disclosed. We would 

5 obj e c t t o t h a t . I f i t r a i s e s a new subject, I guess 

6 we have t o obje c t t o i t . 

7 So I'm simply l a y i n g those out as I t h i n k 

8 those are th i n g s t h a t I have been w r e s t l i n g w i t h and 

9 I can't get them t o the p o i n t of f o r m u l a t i n g an 

10 o b j e c t i o n because I s t i l l remain i n the dark. 

11 Mr. Jantz n o t i f i e d me a week ago t h a t he was going 

12 t o c a l l a r e b u t t a l witness and l i s t e d almost a l l h i s 

13 witnesses. Mr. Hasely was exempted. And other than 

14 t h a t , i f I need t o look a t something and get 

15 prepared, I haven't seen i t . 

16 So those are my concerns. We can go 

17 forward and we can ob j e c t and i t w i l l be a mess and 

18 then we can get half-way through and spend two 

19 months k i c k i n g up a l l kinds of things t o make i t 

2 0 worse when we get back. But my two recommendations 

21 or requests are we not s p l i t a witness half-way 

22 through the case; and two -- because r e a l l y , two or 

23 three months t o work on r e b u t t a l i s going create 

24 more problems than i t w i l l s i m p l i f y . E i t h e r f o r me 

25 t o look at Ms. M a r t i n or E r i c t o take a look at Dr. 
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1 Buchanan so I don't t h i n k we should s p l i t a witness. 

2 Two, i f there i s going t o be r e b u t t a l , I 

3 t h i n k the i n t e n t of the r u l e should be fol l o w e d and 

4 the witnesses need t o be i d e n t i f i e d . I f they are 

5 going t o present e x h i b i t s they need t o be shared and 

6 the areas which they i n t e n d t o t e s t i f y need t o be 

7 i d e n t i f i e d . 

8 CHAIRPERSON BAILEY: Mr. Smith, would you 

9 l i k e t o weigh i n on t h i s and give some guidance? 

10 MR. SMITH: Not p a r t i c u l a r l y . Well, i n 

11 terms of n o t i c e , i t does seem t o me t o be p r e t t y 

12 c l e a r t h a t the r e b u t t a l witness i s not intended t o 

13 be i d e n t i f i e d i n the n o t i c e of i n t e n t t o give 

14 t e c h n i c a l testimony, and I say t h a t because under 

15 19.15.3.11B3, the r u l e says, "The commission may 

16 exclude any expert witnesses or t e c h n i c a l e x h i b i t s 

17 not i d e n t i f i e d i n or attached t o the prehearing 

18 statement unless the testimony or e x h i b i t i s o f f e r e d 

19 s o l e l y f o r r e b u t t a l . " I t h i n k " s o l e l y " i s important 

20 there, and t h a t may have something t o do w i t h Mr. 

21 Carr's i n t e r e s t i n d e f i n i n g r e b u t t a l . 

22 I t would seem t o me t h a t there i s not an 

23 i n t e n t here t o allow someone t o be used as a 

24 r e b u t t a l witness t h a t could have as e a s i l y been 

25 i d e n t i f i e d as a witness from whom d i r e c t testimony 
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1 was going t o be sought and who could have been 

2 l i s t e d on the statement of i n t e n t . But I don't 

3 t h i n k i t ' s r e q u i r e d under the r u l e s t o f i l e a 

4 statement w i t h respect t o r e b u t t a l . I understand 

5 the f r u s t r a t i o n of t h a t , but I don't see t h a t as 

6 r e q u i r e d i n the r u l e . 

7 I t seems t o me t h a t the r e a l issue i s 

8 determining what r e b u t t a l w i l l be f o r a r e b u t t a l 

9 witness. And I would t h i n k t h a t responding t o 

10 testimony of the other side would be broad but I 

11 t h i n k s u f f i c i e n t as a r e b u t t a l t o the n o t i o n of what 

12 r e b u t t a l i s . 

13 Now, i n terms of s p l i t t i n g witnesses, I 

14 t h i n k t h a t ' s e x a c t l y r i g h t . I n terms of scheduling, 

15 we have an issue because we have the r e b u t t a l 

16 witness here. Mr. M u l l i n s i s not going t o t e s t i f y 

17 u n t i l l a t e r and t h a t j u s t leaves Dr. Buchanan. 

18 MR. CARR: I am the a p p l i c a n t and I 

19 request t o go l a s t . I have a chance t o respond, not 

2 0 j u s t have the l a s t t h i n g presented t o you someone 

21 a t t a c k i n g me. That's the nature of r e b u t t a l t h a t 

22 r e q u i r e s t h a t . 

23 MR. SMITH: Well, then, t h a t being the 

24 case, I guess we can a l l go eat i c e cream. I don't 

25 know what t o do t h i s afternoon. 
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1 COMMISSIONER BALCH: I n r e b u t t a l 

2 testimony -- I'm not a lawyer, no l e g a l background 

3 whatsoever. I got a t r a f f i c t i c k e t once. That's my 

4 experience i n co u r t s . I f we run i n t o a s i t u a t i o n 

5 where we, as a commission, have t o determine t h a t a 

6 r e b u t t a l witness' testimony i s d i r e c t l y r e l a t e d t o 

7 previous d i r e c t testimony, I e n v i s i o n a s i t u a t i o n 

8 where we have enough lawyers i n t h i s room where we 

9 can be de a l i n g w i t h o b j e c t i o n s probably on almost 

10 every question. 

11 MR. SMITH: I f they misbehave I t h i n k 

12 t h a t ' s probably t r u e . I t seems t o me t h a t i f we 

13 have an idea of what r e b u t t a l testimony i s , people 

14 know what was said on d i r e c t , what was not said on 

15 d i r e c t , t h a t I would imagine whoever i s o f f e r i n g the 

16 r e b u t t a l testimony would l i m i t the questions t o 

17 questions t h a t are responsive t o p r i o r d i r e c t 

18 testimony and I would a n t i c i p a t e t h a t o b j e c t i o n s 

19 would be l i m i t e d t o s i t u a t i o n s where there's a good 

2 0 f a i t h b e l i e f t h a t they have gone beyond the scope of 

21 p r i o r d i r e c t . And t h a t i s something I t h i n k t h a t 

22 lawyers can be expected t o do, not t o c h i l l any k i n d 

23 of question, not t o c h i l l any k i n d of o b j e c t i o n , but 

24 I don't t h i n k we need t o expect t h a t testimony 

25 beyond the scope of p r i o r d i r e c t w i l l be asked f o r 
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1 i n a r e b u t t a l witness, and I don't t h i n k we need t o 

2 expect t h a t there w i l l be ob j e c t i o n s f r i v o l o u s l y 

3 lodged. 

4 COMMISSIONER BALCH: Can I ask you a 

5 question? 

6 CHAIRPERSON BAILEY: What's that? 

7 COMMISSIONER BALCH: I f we were t o take, 

8 instead of Mr. M u l l i n s ' testimony i n t h i s case the 

9 e x h i b i t s from 2005 and 2007 regarding i n f i l t r a t i o n 

10 r a t e s , would we be able t o l i s t e n t o the r e b u t t a l 

11 witness f o r OGAP and schedule the other r e b u t t a l 

12 witnesses sometime i n July? 

13 CHAIRPERSON BAILEY: I f we take 

14 a d m i n i s t r a t i v e n o t i c e of t h a t p o r t i o n of the 2007 

15 and the 2010 cases? Do we have t o have 400 pages of 

16 testimony copied and d i s t r i b u t e d everywhere or --

17 t h a t opens the door t o the e n t i r e 8,000 pages, 

18 doesn't i t ? 

19 MR. SMITH: No, I don't know t h a t i t opens 

20 the door t o the e n t i r e 8,000 pages. I t opens the 

21 door t o the 4 00 pages depending on whether someone 

22 wants t o i n s i s t t h a t the e n t i r e document be placed 

23 i n . I thought I heard Mr. M u l l i n s t e s t i f y t h a t t h a t 

24 would not be u s e f u l , t h a t the parameters are too 

25 d i f f e r e n t . There was a problem, I t h i n k , t h a t 
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1 Mr. M u l l i n s t e s t i f i e d t o . The suggestion when we 

2 were l o o k i n g a t doing t h a t was t h a t Mr. M u l l i n s 

3 would copy whatever pages from the e x h i b i t he would 

4 need i n order t o give you the i n f o r m a t i o n t h a t you 

5 wanted and then there would be the o p p o r t u n i t y f o r 

6 anyone i n cross t o copy whatever other pages they 

7 needed f o r cross-examination and enter those. 

8 COMMISSIONER BALCH: Maybe I could ask a 

9 d i f f e r e n t question. I f we were t o put Mr. M u l l i n s 

10 back on the stand f o r d i r e c t and l e t him t e s t i f y on 

11 h i s understanding of those records, would those 

12 records then have t o be admitted t h a t way? Could we 

13 j u s t ask him, "What's the i n f i l t r a t i o n r a t e , t o the 

14 best of your knowledge?" 

15 MR. SMITH: You can do t h a t . I would 

16 advise against i t simply because -- I mean, i f you 

17 want the answer, I t h i n k t h a t the best answer i s 

18 provided i n the documents. 

19 CHAIRPERSON BAILEY: And I would l i k e t o 

20 see Mr. M u l l i n s do the modeling under the same 

21 parameters t h a t he d i d f o r the l i n e items t h a t he 

22 gave us r a t h e r than r e l y and t r y t o i n t e r p r e t 

23 previous i n f o r m a t i o n . And I t h i n k these two pages 

24 are a b s o l u t e l y c r i t i c a l t o t h i s commission t o make a 

25 determination. 
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1 MR. SMITH: Given t h a t c h a r a c t e r i z a t i o n , I 

2 t h i n k you c e r t a i n l y don't want t o ask f o r the best 

3 of h i s r e c o l l e c t i o n . May I ask a question of Mr. 

4 Carr? 

5 CHAIRPERSON BAILEY: Sure. 

6 MR. SMITH: You're p u t t i n g Dr. Buchanan on 

7 f o r r e b u t t a l , r i g h t ? 

8 MR. CARR: Yes, I am. 

9 MR. SMITH: We have p r e v i o u s l y t a l k e d 

10 about what i s , I t h i n k , mischaracterized as r e b u t t a l 

11 ad i n f i n i t u m , which I don't t h i n k we have t o worry 

12 about because we won't have r e p e t i t i o u s testimony 

13 and so f o r t h . 

14 MS. FOSTER:. Well --

15 MR. SMITH: Let me j u s t ask a question and 

16 then you can t a l k . I f you put Dr. Buchanan on today 

17 and f e l t you needed more from him a f t e r you hear 

18 r e b u t t a l , can you c a l l him back? Does t h a t give you 

19 heartburn? 

20 MR. CARR: Yes, i t does, because one, I 

21 don't know i f you r e c a l l but Dr. Buchanan i s not 

22 p a r t i c u l a r l y an abbreviated speaker. And I'm being 

23 serious. When I n o t i f i e d everyone t h a t we were 

24 going t o c a l l him I spent a very l i m i t e d amount of 

25 time p r a c t i c i n g w i t h him and we get longer every 
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1 time he t a l k s about i t . 

2 I t i s testimony t h a t I t h i n k i s important, 

3 and I t h i n k a f t e r Dr. Neeper rebuts again or 

4 provides h i s r e b u t t a l testimony, which he i s 

5 e n t i t l e d t o do t h a t , i t i s important as the 

6 a p p l i c a n t t o be able t o address the two issues we 

7 want t o address. Revegetation/remediation i s one 

8 and the other r e l a t e s t o the s a l t bulge. That's a l l 

9 we are going t o do and they are d i r e c t l y t i e d , but 

10 we t h i n k i t should be l e s s . 

11 There's one other t h i n g t h a t I would l i k e 

12 t o p o i n t out. That i s , t h a t there are only two 

13 people here t h a t would look at what Mr. M u l l i n s 

14 prepared. I mean, the commission c e r t a i n l y i s 

15 i n t e r e s t e d i n t h a t and has requested i t . But i f 

16 something comes up I'm denied i t because I don't 

17 know where you are going i n terms of the record. 

18 I'm going t o be d r a f t i n g proposed f i n d i n g s and how 

19 do I do t h a t i f i t ' s p a r t taken s o r t of by 

20 a d m i n i s t r a t i v e note t h a t may be c r i t i c a l i n f o r m a t i o n 

21 t o the order t h a t you are going t o enter? I don't 

22 t h i n k t h a t works. I'm not t r y i n g t o -- I want i t t o 

23 be done r i g h t now, have given a great c l o s i n g and 

24 disappear i n the sunset, but I don't t h i n k t o get t o 

25 t h a t o b j e c t i v e -- I t h i n k i t ' s improper t o t r y t o 
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1 f i n d a sh o r t c u t t o the end at the end of t h i s long 

2 process t h a t doesn't assure t h a t the i n f o r m a t i o n the 

3 commission needs i s there and t h a t people are 

4 concerned about have a chance t o be examined. 

5 CHAIRPERSON BAILEY: Ms. Foster? 

6 MS. FOSTER: Yes, I have a contention as 

7 t o the c h a r a c t e r i z a t i o n of what i s r e b u t t a l 

8 evidence. Because as you know, on behalf of my 

9 c l i e n t , Chesapeake Energy, I came i n w i t h a l e t t e r 

10 t h a t was d i r e c t l y i n response t o a question by 

11 Commissioner Bloom and d i r e c t l y i n response t o 

12 testimony t h a t was p u b l i c record. I t ' s on the 

13 record. And the r u l i n g you made was t h a t i t was not 

14 i n on a t i m e l y basis. 

15 Now, how i s t h a t evidence d i f f e r e n t from 

16 what OGAP i s t r y i n g t o put i n here today? I don't 

17 know what they are going t o t e s t i f y t o . The only 

18 reason I even got Ms. Martin's CV was because 

19 Mr. Jantz and I had an a l t e r c a t i o n . So they are 

20 h i d i n g t h i n g s , i s my contention. I r e a l l y do f e e l 

21 l i k e I am being ambushed here. 

22 I would l i k e t o know, and I t h i n k i t ' s 

23 f a i r t o know what i t i s t h a t they are going t o be 

24 responding t o . I d i d not get an E-mail l a s t week. 

25 The f i r s t I heard of possible r e b u t t a l testimony was 
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1 yesterday afternoon and t h a t was only because again, 

2 Mr. Jantz and I had a c o n f r o n t a t i o n . 

3 So I would say l i k e t o know, and I t h i n k 

4 i t ' s only f a i r , because I put on -- the week before 

5 we s t a r t e d here I put on -- gave a l l p a r t i e s my 

6 r e b u t t a l evidence. Mr. Jantz and OGAP has known 

7 what t h i s p e t i t i o n i s going t o look l i k e since l a s t 

8 October, and i f Ms. M a r t i n had wanted t o t e s t i f y , 

9 she could have t e s t i f i e d as a d i r e c t witness. 

10 I understand from speaking t o Mr. Jantz at 

11 lunchtime t h a t her testimony i s going t o be 

12 concerning modeling. They made the s t r a t e g i c 

13 d e c i s i o n on t h e i r d i r e c t case t o only t a l k about 

14 economics, and now, a f t e r the f a c t , I'm assuming 

15 based on Ms. Martin's CV, which i s the only 

16 i n f o r m a t i o n I have, t h a t they w i l l be t a l k i n g about 

17 modeling. I don't know which witnesses they w i l l be 

18 responding t o . I don't know anything. I am 

19 completely i n the dark, and I t h i n k from a fa i r n e s s 

20 perspective I t h i n k i t ' s completely u n f a i r t o put us 

21 i n a s i t u a t i o n where I haven't seen any pieces of 

22 paper. She i s an engineer. I expect she w i l l come 

23 i n w i t h some e x h i b i t s or something i n response t o 

24 whichever witness i t i s t h a t she i s t a l k i n g t o . 

25 So there's two th i n g s i n my complaint. 
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1 One i s what e x a c t l y i s r e b u t t a l evidence, and I 

2 t h i n k the Chesapeake l e t t e r i s d i r e c t r e b u t t a l and 

3 t h a t was denied as untimely and now we have a 

4 s i t u a t i o n where we are hearing t h i s i s a r e b u t t a l 

5 witness but they are completely out of the realm of 

6 anything t h a t ' s t i m e l y whatsoever. 

7 MR. SMITH: May I respond? 

8 CHAIRPERSON BAILEY: Please do. 

9 MR. SMITH: There's nothing i n the r u l e 

10 t h a t r e q u i r e s a r e v e l a t i o n of what r e b u t t a l 

11 testimony i s going t o be. You may not l i k e i t . I 

12 may not l i k e i t . I t i s n ' t r e q u i r e d i n the r u l e . 

13 Second, w i t h respect t o the Chesapeake l e t t e r , t h a t 

14 was w r i t t e n p u b l i c comment, and w r i t t e n p u b l i c 

15 comment was due f i v e days before the hearing and 

16 t h a t ' s why i t was included. I t i s not r e b u t t a l 

17 testimony. Do you contend i t was r e b u t t a l 

18 testimony? 

19 MS. FOSTER: Yes. I am contending i t was 

20 d i r e c t l y i n response t o testimony given by a p u b l i c 

21 c i t i z e n and s p e c i f i c a l l y t o a question t h a t was 

22 posed by Commissioner Bloom w i t h me as the 

23 r e p r e s e n t a t i v e t o Chesapeake Energy. 

24 MR. SMITH: I understand t h a t , but you had 

25 time before the hearing t o submit t h a t . You di d n ' t 
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1 have t o wait u n t i l the hearing was s t a r t e d . You had 

2 from the time the request was made u n t i l f i v e days 

3 before t h i s hearing reconvened on the 20th. You 

4 d i d n ' t get i t i n . 

5 MS. FOSTER: No, I was t o l d by 

6 Commissioner Bloom --

7 MR. SMITH: Excuse me. We had a host of 

8 people t h a t made w r i t t e n p u b l i c comment t h a t made i t 

9 too l a t e t h a t was not accepted and was not posted on 

10 the website. I don't i n t e n d t o t r e a t w r i t t e n 

11 comment from Chesapeake any d i f f e r e n t l y . 

12 MS. FOSTER: What you are saying then, the 

13 r u l i n g you are making i s whenever a commissioner i s 

14 asking f o r a d d i t i o n a l i n f o r m a t i o n , i t has t o come i n 

15 e i t h e r as evidence, w i t h an a c t u a l witness coming 

16 i n , and i t has t o come i n i n a t i m e l y basis? 

17 CHAIRPERSON BAILEY: I'm saying i f i t ' s a 

18 w r i t t e n p u b l i c comment i t has t o come i n by the time 

19 the Chair gave you a date. That's e x a c t l y r i g h t . 

20 MS. FOSTER: I t was not p u b l i c comment. 

21 I t was i n response t o a commissioner's request. 

22 MR. SMITH: Which was a follow-up on a 

23 p u b l i c comment, correct? 

24 MS. FOSTER: I t was follow-up on comment 

25 on the record, t h a t i s c o r r e c t . 
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1 MR. SMITH: A p u b l i c comment. 

2 MS. FOSTER: A comment on the record. 

3 MR. SMITH: I t was follow-up t o a p u b l i c 

4 comment, was i t not? 

5 MS. FOSTER: I t was a follow-up t o 

6 Commissioner Bloom's question. 

7 MR. SMITH: The question was a follow-up 

8 t o p u b l i c comment, was i t not? 

9 MS. FOSTER: I won't agree w i t h t h a t 

10 c h a r a c t e r i z a t i o n . 

11 COMMISSIONER BLOOM: I w i l l simply add 

12 t h a t I don't have a great r e c o l l e c t i o n of i t but, 

13 Ms. Foster, I be l i e v e you asked me durin g a break i f 

14 you could provide me w i t h an answer t o a question I 

15 had. I d i d not ask you f o r i t . I d i d not ask you 

16 t o contact Chesapeake and b r i n g me a l e t t e r or 

17 anything l i k e t h a t . 

18 MS. FOSTER: I t does s t a t e on the record 

19 t h a t I s a i d I represented Chesapeake Energy and I 

2 0 can get you the i n f o r m a t i o n when we were here on the 

21 record and you responded, "Thank you, thank you." 

22 A f t e r , when we had a break, I asked you, "How i s i t 

23 t h a t you would l i k e t o have t h i s i n f o r m a t i o n " and 

24 you said, "Just a l e t t e r would be f i n e . " But now 

25 t h a t ' s being c h a r a c t e r i z e d as p u b l i c comment. 
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1 Apparently I missed something somewhere. But again, 

2 you know, you are p u t t i n g time r e s t r a i n t s on the 

3 p u b l i c t h a t wants t o come i n and make comments. Yet 

4 OGAP does not have any time r e s t r a i n t s whatsoever on 

5 the evidence they are p u t t i n g i n through Ms. Ma r t i n , 

6 who we don't know who she i s and what she i s going 

7 t o t a l k about. 

8 MR. SMITH: I understand your f r u s t r a t i o n 

9 w i t h r e b u t t a l evidence. The f a c t nonetheless 

10 remains t h a t r e b u t t a l evidence, e x h i b i t s and 

11 testimony i s contemplated by the r u l e s and there i s 

12 no requirement of n o t i c e on i t . Maybe there should 

13 be. I t was p e r f e c t l y gentlemanly and l a d y - l i k e of 

14 you a l l t o do t h a t . Mr. Jantz d i d not. I t ' s not 

15 w i t h i n the commission's purview, I t h i n k , t o r e q u i r e 

16 t h a t he behave gentlemanly. 

17 MR. JANTZ: Although j u s t f o r the record, 

18 Mr. Smith, once we have the remainder of 

19 Mr. M u l l i n s ' d i r e c t testimony I c e r t a i n l y w i l l 

2 0 provide t h a t i n f o r m a t i o n t o Ms. Foster and Mr. Carr. 

21 MS. FOSTER: And the other p a r t i e s . There 

22 are other p a r t i e s besides us. 

23 MR. JANTZ: I appreciate you loo k i n g a f t e r 

24 them, Ms. Foster, and I w i l l provide the i n f o r m a t i o n 

25 t o them as w e l l . 
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1 CHAIRPERSON BAILEY: Mr. Fort? You would 

2 l i k e t o make a comment? 

3 MR. FORT: Yes, I would. Again, we don't 

4 know what OGAP -- other than what I have heard t h a t 

5 she i s going t o t e s t i f y regarding Mr. M u l l i n s ' 

6 modeling. There's a case i n New Mexico, and I 

7 r e a l i z e t h a t we are not subject t o the r u l e s of 

8 evidence or c i v i l procedure i n t h i s proceeding. 

9 However, i t does use the term, not j u s t r e b u t t a l , i t 

10 says only r e b u t t a l . Here i s how the courts handled 

11 t h a t . 

12 This i s State v. Wilson 130 N.M. 319. 

13 This i s an i n t e r e s t i n g case because they c i t e 

14 another case from Maryland where there was a 

15 j a i l h o u s e confession made by the defendant t o a 

16 cellmate. What the State d i d was they entered t h a t 

17 as r e b u t t a l , not as p a r t of t h e i r d i r e c t testimony 

18 i n t h e i r case t o prosecute the defendant. What the 

19 Court held there was, and i t ' s c i t e d i n New Mexico 

20 because they used t h a t as a basis t o go on and say 

21 why t h i s was one d i f f e r e n t , and I w i l l e x p l a i n t h a t 

22 as w e l l . 

23 But they s a i d because i t cou ld have been 

24 presented i n the p r o s e c u t i o n ' s c a s e - i n - c h i e f and i t 

25 bore on the issue o f the de fendan t ' s g u i l t , the 
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1 issue at question. I f you have r e b u t t a l -- f o r j 

2 instance, l e t me give you an example of how I see 

3 where you w i l l hear o b j e c t i o n s from me on modeling. 

4 I t ' s one t h i n g t o -- and I w i l l use as example j 

5 Mr. M u l l i n s , because the r e a l issue was what was the I 

6 depth of the cover, how t h a t was d i f f e r e n t from 

7 '07/'09 t o '12. 

8 And t h a t was h i s primary t h i n g and he i 

9 said, "Here i s my output." I b e l i e v e t h a t based on 

10 t h i s case, because the issue of output bears | 

11 d i r e c t l y t o the issues i n t h i s case, i . e . these f 

12 changes i n the r u l e s , t h a t t h i s expert -- and I 

13 don't know where she i s going t o be q u a l i f i e d 

14 because there have been a l o t of experts who 

15 t e s t i f i e d here and they cover a broad range -- can 1 

16 only t a l k about where she would contend would be | 

17 input i n t o the model. j 

18 She cannot t e l l you, "Here i s what my 

19 model would show," because t h a t i s d i r e c t evidence j 

20 of the issue t h a t ' s present before t h i s body. I t ' s I 

21 a very l i m i t e d -- she has got t o say, " I disagree | 

22 w i t h Mr. M u l l i n s because I t h i n k i t should be 46 j 
23 inches and here i s why," but she can't t e l l you what J 

1 
24 the outcome i s . That should have been i n her I 

I 
25 case-in-chief. 1 
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1 Now, here i s what New Mexico d i d w i t h t h i s 

2 case. They t a l k e d about whether or not the evidence 

3 i n t h i s case -- the defense had put up two t h e o r i e s 

4 i n New Mexico about how the defendant or the v i c t i m , 

5 excuse me, the v i c t i m , not the defendant, how the 

6 v i c t i m s u f f e r e d h i s i n j u r i e s . And they put i t on 

7 and said, "Oh, t h a t ' s not a problem because t h a t 

8 doesn't bear d i r e c t l y on the issue of whether or not 

9 the defendant was g u i l t y or not." So i t has -- i f 

10 i t could have been i n t h e i r case-in-chief and those 

11 i n j u r i e s would have not been i n the case-in-chief 

12 f o r the prosecutor's standpoint, then i t can be 

13 brought up on r e b u t t a l . 

14 Rebuttal i s very l i m i t e d . We are not 

15 t a l k i n g about spending a whole day on r e b u t t a l . 

16 Because i f i t i s , i f t h a t ' s t h e i r c o n tention about 

17 where we are going t o be, I can t e l l you i t should 

18 have been brought up on t h e i r case-in-chief. They 

19 made a t a c t i c a l d e c i s i o n but they don't get t o 

20 present another model. They don't get t o present 

21 the outcomes of what t h e i r model might show. They 

22 may contest what h i s in p u t i s , but t h a t ' s i t . 

23 MR. SMITH: I would l i k e t o make a 

24 suggestion. 
25 CHAIRPERSON BAILEY: Yes. 
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1 MR. SMITH: We have already heard t h a t 

2 Mr. Jantz w i l l i n form you of what the a n t i c i p a t e d 

3 testimony i s a f t e r he has heard Mr. M u l l i n s ' 

4 completed testimony. Right now everyone i s j 

5 spe c u l a t i n g as t o what the r e b u t t a l i s going t o be, 

6 and obviously none of us know t h a t . A l l we know i s 
! 

7 Mr. Jantz wants t o put on r e b u t t a l testimony and ! 

8 Mr. Jantz has the r i g h t t o do t h a t . So why don't we 

9 hear argument on whether the p a r t i c u l a r testimony ! 

10 t h a t Mr. Jantz wants t o put on, whether t h a t i s j 

11 r e b u t t a l testimony a f t e r he has t o l d everyone what ' 
I 

12 t h a t ' s going t o be, which w i l l be a f t e r Mr. M u l l i n s ' 

13 testimony. I know t h a t makes i t cumbersome, but j 

14 based on what we have heard here today I don't know 

15 how i t can be done any more f a i r l y . Of course, what 

16 I t h i n k doesn't make a l o t of d i f f e r e n c e because you 

17 guys have t o decide. 

18 COMMISSIONER BALCH: Their r e b u t t a l 

19 witness doesn't have t o be here f o r Mr. M u l l i n s ' 

20 d i r e c t testimony? 

21 MR. SMITH: No, i f they i n t e n d t o rebut --

22 we know t h a t much --

23 COMMISSIONER BALCH: Their witness hasn't 

24 had t o have been here the whole time. 

25 MR. SMITH: Could have been. That would : 
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1 have been t h e i r choice. But i f they want t h e i r 

2 witness t o be here d u r i n g Mr. M u l l i n s ' testimony, I 

3 t h i n k they have the r i g h t t o do t h a t . 

4 CHAIRPERSON BAILEY: So w i t h your 

5 suggestion, we would have Mr. M u l l i n s present h i s 

6 d i r e c t testimony. Then we would r e q u i r e Mr. Jantz 

7 t o submit a document, a b r i e f on what the 

8 r e b u t t a l -- who the r e b u t t a l witness i s , t h e i r 

9 q u a l i f i c a t i o n s ? 

10 MR. SMITH: Well, I don't know t h a t we 

11 want t o r e q u i r e Mr. Jantz t o do t h a t . He has said 

12 t h a t he would and i t makes more sense t o me. The 

13 reason I am suggesting i t i s because i t w i l l avoid 

14 tes t i m o n y / o b j e c t i o n , t e s t i m o n y / o b j e c t i o n . We can 

15 argue g e n e r a l l y about what p o r t i o n s Mr. Jantz wants 

16 t o put on t h a t are allowable and t h a t are not 

17 allowable as r e b u t t a l testimony. The 

18 q u a l i f i c a t i o n s , I don't know t h a t we are i n a 

19 p o s i t i o n t o r e q u i r e , although I t h i n k i t would be a 

20 good idea f o r him t o give the q u a l i f i c a t i o n s of h i s 

21 witness. 

22 CHAIRPERSON BAILEY: So we can request 

23 Mr. Jantz t o give us a b r i e f on what the r e b u t t a l 

24 testimony should cover? 
25 MR. SMITH: Something l i k e a statement of 

PAUL BACA PROFESSIONAL COURT REPORTERS 
869a 1620-93e8-45fc-a014-9e443fe28c47 



Page 1986 

1 i n t e n t . : 

2 CHAIRPERSON BAILEY: Statement of i n t e n t . 

3 At a c e r t a i n date a f t e r Mr. M u l l i n s ' d i r e c t 

4 testimony and p r i o r t o the date f o r our next meeting I 

5 i n August? 
6 MR. SMITH: I t h i n k t h a t ' s r i g h t . 

j 

7 Although l e t me j u s t ask Mr. Jantz a question. The j 

8 testimony t h a t Mr. M u l l i n s i s going t o be g i v i n g i s 

9 r e l a t i v e l y s p e c i f i c and l i m i t e d . You know what t h a t 1 

10 is? 
i 

11 MR. JANTZ: Right. j 

12 MR. SMITH: At l e a s t the t o p i c of i t ? ' 

13 MR. JANTZ: Right. \ 

14 MR. SMITH: Would it be fair to say that \ 

15 i t would not take you very long t o be able t o 

16 produce a statement of i n t e n t once you've heard 

17 that? 

18 MR. JANTZ: I t h i n k t h a t ' s c o r r e c t . 

19 A c t u a l l y , as long as we get -- i t ' s my understanding 

20 Mr. M u l l i n s i s going t o produce model runs based on 

21 t h i s a d d i t i o n a l data; i s t h a t r i g h t ? I s t h a t 

22 understanding c o r r e c t ? 

23 MS. FOSTER: Yes. He i s b a s i c a l l y going 

24 t o produce a one-page document t h a t says "This i s 

25 what the number i s three f e e t away from when the 
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1 contaminant h i t s the groundwater source," which was 

2 what was requested, as t o the d i f f e r e n t l e v e l s . 

3 I t ' s a one-page t h i n g and he w i l l provide you copies ; 

4 of the runs as w e l l . We can get t h a t t o p a r t i e s I 
i 

5 e a r l y next week. I can get t h a t by Monday j 
6 afternoon. 

t 

7 Again, h i s testimony i s going t o be j 

8 extremely narrow. I don't see why i t i s t h a t j 

9 Mr. Jantz can't t e l l us and give us h i s i n f o r m a t i o n ! 

10 as t o the r e s t of the testimony at t h i s time so we 

11 can at l e a s t prepare and maybe go next week. 1 

i 

12 Because Mr. M u l l i n s ' testimony again i s i n response j 
i 

13 to a request by a commissioner. It's a very narrow \ 
I 

14 request and he i s going t o provide t h a t i n f o r m a t i o n j 

15 i n a t i m e l y manner on Monday. I 

i 

16 MR. SMITH: I understand t h a t . I'm not 

17 prepared t o recommend t o the commission, though, ; 

18 t h a t they r e q u i r e a t r u e r e v e l a t i o n of r e b u t t a l 

19 testimony u n t i l a l l the testimony t h a t i s going t o 

20 be re b u t t e d has been heard. 

21 MR. JANTZ: Madam Chair, members of the 

22 commission, I t h i n k t o make th i n g s easier f o r 

23 everybody, I t h i n k i f we have Mr. M u l l i n s ' data t h a t 

24 he intends t o produce f o r the remainder of h i s 

25 d i r e c t , we can get a general n o t i c e of our r e b u t t a l 
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1 testimonying t o the p a r t i e s w i t h i n a week of t h a t 

2 time e a s i l y along w i t h the c r e d e n t i a l s of our expert 

3 and we can make our determinations about whether i t 

4 c o n s t i t u t e s r e b u t t a l a t t h a t p o i n t . 

5 MS. FOSTER: That's an a d d i t i o n a l delay. 

6 MR. SMITH: I would l i k e t o say, though, 

7 t h a t w i t h respect t o the general d e s c r i p t i o n , I 

8 t h i n k i t needs t o be s p e c i f i c enough t h a t people can 

9 look at i t and make a good f a i t h determination and 

10 argument about whether i t t r u l y i s r e b u t t a l . I f 

11 i t ' s too general, i t won't move t h i n g s along. So I 

12 t h i n k you need t o make i t s p e c i f i c enough t h a t 

13 people can t e l l whether they r e a l l y t h i n k i t ' s 

14 r e b u t t a l or not. 

15 MS. FOSTER: I would say as a proponent t o 

16 t h i s case, I would l i k e t o have the l a s t word. I f 

17 t h i s witness i s i n t e n d i n g t o t a l k about Mr. M u l l i n s ' 

18 testimony, I have the r i g h t t o put him back on t o 

19 rebut whatever she comes up w i t h . 

20 MR. SMITH: That's f i n e . 

21 MS. FOSTER: Again, i n terms of t i m i n g , I 

22 b e l i e v e t h a t Ms. Ma r t i n was ready t o go on the stand 

23 t h i s afternoon. Why i s i t again t h a t we need 

24 another week delay? 

25 MR. SMITH: I was suggesting t h a t so we 
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1 could avoid t e s t i m o n y / o b j e c t i o n , 

2 te s t i m o n y / o b j e c t i o n . My other question t o you i s 

3 d i d you j u s t want the l a s t word on testimony? 

4 MS. FOSTER: Mr. M u l l i n s ' testimony. 

5 MR. SMITH: That was i t ? 

6 MS. FOSTER: I'm assuming t h a t you w i l l 

7 apply the same r u l e s t o me on r e b u t t a l , r i g h t ? That 

8 I am r e b u t t i n g whatever Ms. Ma r t i n i s saying. 

9 MR. SMITH: That's r i g h t . 

10 MS. FOSTER: As the proponent of the case 

11 I get the l a s t word. 

12 MR. SMITH: Just w i t h respect t o 

13 Ms. Martin's testimony. 

14 MS. FOSTER: Correct. I don't want t o 

15 f i g h t w i t h you. 

16 COMMISSIONER BLOOM: Mr. Smith, Madam 

17 Chair, I t h i n k maybe at one p o i n t t h i s week I heard 

18 Dr. Neeper ask of us whether there could be a 

19 r e b u t t a l of a r e b u t t a l . Did we reach a de c i s i o n on 

2 0 t h a t or do we expect r e b u t t a l s on r e b u t t a l s ? 

21 MR. SMITH: I t h i n k we said yes, but given 

22 t h i s , you might want t o reconsider, Madam Chair. 

23 One r e b u t t a l has been p r e t t y p a i n f u l . 

24 CHAIRPERSON BAILEY: And we haven't even 

25 g o t t e n there y e t . A l l r i g h t . Where do we stand 
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1 here? As f a r as Ms. Martin's r e b u t t a l , she cannot 

2 do t h a t u n t i l she has heard Mr. M u l l i n s or u n t i l she 

3 has received Mr. M u l l i n s ' b r i e f , the document t h a t 

4 he i s going t o produce? He w i l l be able t o produce 

5 t h a t next week. 

6 MS. FOSTER: Monday. 

7 CHAIRPERSON BAILEY: The problem w i t h 

8 meeting next week was because of Ms. Martin, but i f 

9 we get t h a t i n f o r m a t i o n from Mr. M u l l i n s on Monday, 

10 we could proceed w i t h Dr. Buchanan. We could have 

11 Dr. Neeper and t h a t w i l l be a l l t h a t we would be 

12 able t o hear next week would be Dr. Neeper's 

13 r e b u t t a l ; i s t h a t correct? 

14 MS. FOSTER: As w e l l as c l o s i n g out 

15 Mr. M u l l i n s ' testimony. A c t u a l l y , she needs t o be 

16 here f o r t h a t . Mr. M u l l i n s i s a v a i l a b l e next week. 

17 MR. NEEPER: Madam Chair, I may be missing 

18 something as t o why Dr. Buchanan couldn't give h i s 

19 r e b u t t a l a t any time since my testimony i s f i n i s h e d , 

20 and i f I had questions I could ask them i n cross. 

21 I f i t were necessary, I could then appeal f o r a 

22 r e b u t t a l of a r e b u t t a l . That might not be necessary 

23 at a l l . I s there anything stopping t h a t process? 

24 What seems t o be stopping i t i s Mr. M u l l i n s ' 

25 testimony, but I t h i n k the discussion between Dr. 
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1 Buchanan and myself does not depend on Mr. M u l l i n s ' 

2 testimony. 

3 CHAIRPERSON BAILEY: Mr. Carr invoked the 

4 r i g h t --

5 MR. CARR: I'm not sure we could f i n i s h 

6 t h i s afternoon. 

7 CHAIRPERSON BAILEY: No, I know we would 

8 not be able t o t h i s afternoon. 

9 MR. CARR: We p r e f e r t o do i t at one time 

10 and we p r e f e r t o do i t l a s t . We defined the areas 

11 we are going t o address and we t h i n k t h a t i f we 

12 don't do t h i s and say we are going l a s t and do i t 

13 once, we w i l l do i t twice because there w i l l be a 

14 r e b u t t a l on a r e b u t t a l and a r e b u t t a l t o the 

15 r e b u t t a l t o the r e b u t t a l t o the d i r e c t and t h a t 

16 doesn't serve anything. 

17 CHAIRPERSON BAILEY: You are requesting t o 

18 go l a s t , which means a f t e r Dr. Neeper. Dr. 

19 Buchanan's not having t o do w i t h modeling or 

2 0 anything else. 

21 MR. SMITH: He also does not want t o s p l i t 

22 h i s witness' testimony, which i s f a i r . People s p l i t 

23 t h e i r witness' testimony a l l the time, and you know 

24 i t . 

25 (Note: The commission t a l k s i n a u d i b l y . ) 
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1 COMMISSIONER BALCH: We might be able t o 

2 f i n i s h -- w i t h the cooperation of Mr. Jantz, we 

3 might be able t o f i n i s h a t l e a s t d i r e c t testimony 

4 next week. 

5 MR. SMITH: You mean the d i r e c t r e b u t t a l ? 

6 COMMISSIONER BALCH: No, the d i r e c t 

7 testimony. There's one remaining piece from 

8 Mr. M u l l i n s . 

9 MR. SMITH: Yeah, you could do t h a t 

10 because Mr. Jantz has already s a i d t h a t he can 

11 c h a r a c t e r i z e -- maybe we should ask. Mr. Jantz, you 

12 sai d t h a t you can ch a r a c t e r i z e adequately the nature 

13 of Ms. Martin's testimony based s o l e l y on a document 

14 produced by Mr. M u l l i n s on Monday. Does t h a t mean 

15 t h a t Ms. M a r t i n does not have t o be here during 

16 Mr. M u l l i n s ' testimony? 

17 MR. JANTZ: I t h i n k t h a t based on my 

18 previous understanding of what s o r t of n o t i c e you 

19 were t r y i n g t o get at i n terms of what Ms. Martin 

20 would be t e s t i f y i n g t o , we could provide at le a s t 

21 some n o t i c e of r e b u t t a l based s o l e l y on t h a t 

22 document. I f you want t o get i n t o very s p e c i f i c 

23 n o t i c e , obviously Ms. M a r t i n would need t o hear 

24 Mr. M u l l i n s ' testimony. She doesn't n e c e s s a r i l y 

25 need t o be here i f we could have a way t h a t she 
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1 could l i s t e n t o Mr. M u l l i n s ' testimony on the phone. 

2 I t h i n k t h a t would be s u f f i c i e n t . 

3 MR. SMITH: I t h i n k the c o n t r o l l i n g 

4 fe a t u r e t o whatever you produce f o r people t o review 

5 i s t h a t i t s character has t o be such t h a t people can 

6 review i t and determine t h a t t h i s t o p i c they t h i n k 

7 i s not r e b u t t a l and t h i s t o p i c they t h i n k i s , so 

8 t h a t can be disposed of p r i o r t o her t a k i n g the 

9 stand and you can have smooth testimony without 

10 constant o b j e c t i o n . 

11 MR. JANTZ: I t h i n k we can do t h a t based 

12 on the document t h a t Mr. M u l l i n s produces. 

13 MR. SMITH: The question i s now t h a t we 

14 know t h a t , the question i s does your witness have t o 

15 be here i n order t o hear Mr. M u l l i n s ' testimony? 

16 MR. JANTZ: P h y s i c a l l y here? Or j u s t be 

17 able t o l i s t e n t o the testimony? 

18 MR. SMITH: E i t h e r one. 

19 CHAIRPERSON BAILEY: She can l i s t e n by 

2 0 telephone. 

21 MR. SMITH: Do you have an o b j e c t i o n t o 

22 her a t t e n d i n g by telephone? 

23 CHAIRPERSON BAILEY: No o b j e c t i o n . 

24 MR. JANTZ: I f she can l i s t e n t o 

25 Mr. M u l l i n s ' testimony v i a telephone, j u s t as long 
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1 as she gets the i n f o r m a t i o n , I t h i n k t h a t ' s okay. 

2 MR. SMITH: I s t h a t a l l r i g h t w i t h 

3 everybody else? 

4 CHAIRPERSON BAILEY: So next week we w i l l 

5 be able t o hear Mr. M u l l i n s . Dr. Neeper, your 

6 r e b u t t a l testimony has t o do w i t h r e b u t t a l of 

7 Mr. M u l l i n s or r e b u t t a l of Dr. Buchanan? 

8 MR. NEEPER: Rebuttal of Mr. M u l l i n s . I 

9 am t r y i n g very much t o handle any discussion between 

10 Dr. Buchanan and myself as p a r t of cross-examination 

11 without going i n t o yet another r e b u t t a l f o r the 

12 convenience of the commission and the commission of 

13 my colleagues. 

14 CHAIRPERSON BAILEY: Following 

15 Mr. M u l l i n s ' d i r e c t testimony would you then be able 

16 t o provide your r e b u t t a l testimony? 

17 MR. NEEPER: I would be pleased t o provide 

18 i t a t any time because I do not t h i n k i t would be 

19 a f f e c t e d by what I am expecting him t o present next. 

2 0 CHAIRPERSON BAILEY: So we can meet at 

21 l e a s t one day next week t o have t h a t p o r t i o n taken 

22 care o f . Then f o l l o w i n g your r e b u t t a l we can have 

23 Dr. Buchanan? 
24 MR. CARR: We could do t h a t i f Mr. Jantz 

25 doesn't want t o address those issues, but i f they 
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are going t o be addressed by Ms. Martin we want t o 

2 go l a s t . 

3 CHAIRPERSON BAILEY: Let's f i n d a day next 

4 week t h a t we w i l l be able t o take care of t h i s . 

5 Monday, you are not a v a i l a b l e ? 

6 MR. SMITH: No, I'm sorr y , I am not. 

7 CHAIRPERSON BAILEY: Tuesday. 

8 MR. SMITH: I am not a v a i l a b l e . 

9 CHAIRPERSON BAILEY: Wednesday people are 

10 not a v a i l a b l e ? Porter H a l l i s not a v a i l a b l e 

11 Wednesday or Thursday. 

12 MR. JANTZ: I am not a v a i l a b l e Monday, 

13 Tuesday or Thursday. 

14 CHAIRPERSON BAILEY: Friday? 

15 MR. JANTZ: I am a v a i l a b l e . 

16 MR. CARR: That's the day I'm out. I'm 

17 s o r r y . 

18 COMMISSIONER BALCH: I s there an a l t e r n a t e 

19 l o c a t i o n f o r Wednesday? 

20 COMMISSIONER BLOOM: Morgan Hall? I can 

21 c a l l and check. 

22 CHAIRPERSON BAILEY: Let's take a short 

23 break and you can c a l l t o see i f Morgan H a l l i s 

24 a v a i l a b l e . 

25 MR. SMITH: Let's make sure a l l other 
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1 p a r t i e s are a v a i l a b l e on the 27th. 

2 CHAIRPERSON BAILEY: Who i s not a v a i l a b l e 

3 on Wednesday the 27th? 

4 COMMISSIONER BLOOM: 9:00 t o 5:00 at 

5 Morgan Hall? 

6 CHAIRPERSON BAILEY: Let's take a 

7 ten-minute break while Commissioner Bloom checks t o 

8 see the a v a i l a b i l i t y of Morgan H a l l at the State 

9 Land O f f i c e b u i l d i n g . 

10 (Note: The hearing stood i n recess at 

11 2:21 t o 2:31.) 

12 CHAIRPERSON BAILEY: Back on the record. 

13 We have found a b u i l d i n g , an auditorium t o meet next 

14 Wednesday at the State Land O f f i c e b u i l d i n g down i n 

15 the basement f o r Morgan H a l l . Parking i s very 

16 l i m i t e d a t t h a t b u i l d i n g . I suggest t h a t you plan 

17 on parking i n the PERA parking l o t which i s up the 

18 s t r e e t on Old Santa Fe T r a i l across from the 

19 Roundhouse. That i s the clo s e s t p u b l i c parking 

20 place. 

21 MR. FORT: Madam Chair, the l a s t time I 

22 had t o go t o the State C a p i t o l , they have a l l of 

23 those spaces where before you had some t h a t were not 

24 reserved f o r d i f f e r e n t o f f i c e s , they are a l l 

25 reserved now. 
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1 MS. FOSTER: There i s a p u b l i c parking 

2 garage on the other side. 

3 MR. DANGLER: Madam Chair, i f I might 

4 speak t o the parking issue, we have supplemental 

5 parking now f o r the summer and i t 1 s a c t u a l l y across 

6 the s t r e e t from us t h e r e 1 s a h o t e l complex and 

7 there's p a r k i n g behind t h a t . You go through t h a t 

8 parking l o t and behind i t . There's another parking 

9 l o t . I t ' s not a huge space but we have parking 

10 there. I t ' s the Desert Inn. 

11 COMMISSIONER BLOOM: I don't know t h a t we 

12 can o f f e r the Desert Inn parking y e t . You can get a 

13 few cars but --

14 UNIDENTIFIED SPEAKER: We w i l l have t o 

15 park i n PERA. 

16 COMMISSIONER BLOOM: Or behind the C a p i t o l 

17 i n the new parking garage. I f someone has a 

18 m o b i l i t y issue we can get you i n . 

19 CHAIRPERSON BAILEY: So we w i l l continue 

20 Wednesday, 9:00 o'clock, State Land O f f i c e b u i l d i n g , 

21 Morgan H a l l , t o Mr. M u l l i n s d i r e c t testimony. 

22 Ms. Mar t i n . There may be issues w i t h having the 

23 telephone l i n e there so c e l l phones may have t o be 

24 the means. 
25 UNIDENTIFIED SPEAKER: We w i l l t r y t o 
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1 Skype. 

2 MS. FOSTER: Concerning Mr. M u l l i n s ' 

3 e x h i b i t , I w i l l j u s t have him hol d i t u n t i l he comes 

4 and t e s t i f i e s on Wednesday. 

5 UNIDENTIFIED SPEAKER: I w i l l be s i t t i n g 

6 i n the Starbucks i n I n d i a n a p o l i s so I won't have 

7 access t o a fax machine but i t could be E-mailed t o 

8 me. 

9 MR. SMITH: The t h i n g about producing the 

10 document e x h i b i t on Monday i s i t gives --

11 MS. FOSTER: Gives them enough time t o 

12 prepare. 

13 MR. SMITH: You are a l a s t word freak. 

14 No, i t gives them the time t h a t they w i l l need t o 

15 generate the document t h a t you are loo k i n g f o r t h a t 

16 i d e n t i f i e s her testimony. That was what I was going 

17 t o say. 

18 MS. FOSTER: I w i l l b r i n g i t i n on 

19 Wednesday along w i t h Mr. M u l l i n s ' testimony. 

20 MR. SMITH: I w i l l leave i t up t o Madam 

21 Chair. 

22 COMMISSIONER BALCH: I would l i k e t o see 

23 i t . 

24 MS. FOSTER: I would be more than happy 

25 t o . 
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1 CHAIRPERSON BAILEY: E-mail Mr. M u l l i n s ' 

2 r e s u l t s and the document on Monday. The commission 

3 w i l l have the chance t o be able t o look at t h a t as 

4 w e l l as a l l counsel so t h a t we w i l l be prepared i n 

5 our questions t o Mr. M u l l i n s . 

6 MS. FOSTER: I w i l l do t h a t . 

7 CHAIRPERSON BAILEY: Thank you. So at 

8 t h i s p o i n t I b e l i e v e we can adjourn. 

9 MR. CARR: I am not t r y i n g t o do anything 

10 but ask i f i t i s a l l r i g h t f o r Dr. Buchanan t o go 

11 f i s h i n g next Wednesday. I s there any reason he 

12 would need t o be here? 

13 CHAIRPERSON BAILEY: A f t e r we are f i n i s h e d 

14 w i t h Mr. M u l l i n s on Wednesday, i t would be very nice 

15 t o have Dr. Neeper give h i s r e b u t t a l because you 

16 w i l l be able and prepared by t h a t time, w i l l you 

17 not? 

18 MR. NEEPER: I am prepared now. You mean 

19 f o r the short r e b u t t a l of Mr. Mullins? 

2 0 CHAIRPERSON BAILEY: And/or f o r any 

21 r e b u t t a l you have f o r other witnesses. 

22 MR. CARR: Yes. 

23 DR. NEEPER: The o n l y o the r ques t ion would 

24 be w i t h Dr. Buchanan's - - whatever he may wish t o 

25 say about mine. I d o n ' t have o the r r e b u t t a l at t h i s 

PAUL BACA PROFESSIONAL COURT REPORTERS 
869a1620-93e8-45fc-a014-9e443fe28c47 



1 p o i n t . 
Page 2000 

2 CHAIRPERSON BAILEY: So Mr. M u l l i n s ' 

3 testimony and examination w i l l be a very short 

4 pe r i o d of time. Dr. Neeper's w i l l be a very short 

5 p e r i o d of time but you don't want Dr. Buchanan t o go 

6 u n t i l a t what point? 

7 MR. CARR: I t h i n k he needs t o go l a s t . 

8 CHAIRPERSON BAILEY: Last of a l l r e b u t t a l 

9 witnesses? 

10 MR. CARR: That's c o r r e c t . 

11 CHAIRPERSON BAILEY: Not j u s t r e b u t t i n g 

12 the s p e c i f i c --

13 MR. CARR: No. Because we are the 

14 a p p l i c a n t . I f anything i s sai d by OGAP I want t o be 

15 able t o rebut i t . 

16 CHAIRPERSON BAILEY: I wanted t h a t 

17 c l a r i f i c a t i o n . 

18 COMMISSIONER BLOOM: Just t o make sure I 

19 have t h i s r i g h t . We w i l l have Mr. M u l l i n s f i n i s h 

20 h i s d i r e c t and then we w i l l have Dr. Neeper's 

21 r e b u t t a l of Mr. M u l l i n s on Wednesday and then at a 

22 f u t u r e date we w i l l have OGAP's r e b u t t a l of 

23 Mr. M u l l i n s and we w i l l end w i t h Dr. Buchanan's 

24 r e b u t t a l of Dr. Neeper? 

25 CHAIRPERSON BAILEY: Sometime i n August. 
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1 COMMISSIONER BLOOM: Can we hash out an 

2 August date before we adjourn? 

3 CHAIRPERSON BAILEY: That's a good idea. 

4 (Note: Discussion regarding room 

5 a v a i l a b i l i t y , et cetera.) 

6 CHAIRPERSON BAILEY: August 16th i s the 

7 next r e g u l a r l y scheduled commission hearing i n 

8 August so we can go ahead and take August 16th. A l l 

9 witnesses w i l l be a v a i l a b l e at t h a t time, a l l 

10 attorneys? Mr. Fort? Please t e l l me yes. 

11 MR. FORT: I w i l l be a v a i l a b l e the 16th. 

12 I also suggest i f we have t o have a d d i t i o n a l time 

13 l e t ' s be here the 17th and get t h i s t h i n g over w i t h . 

14 CHAIRPERSON BAILEY: So we can schedule 

15 August 16th and 17th. 

16 MR. NEEPER: I d i d n ' t have my hand up 

17 there. Without g e t t i n g t o where I can get out a 

18 calendar I cannot guarantee the 16th and 17th. I 

19 know somewhere I have the l a s t three weeks of August 

20 committed t o being elsewhere. Whether t h a t ' s going 

21 t o i n t e r c e p t the 16th i s very close. I cannot t e l l 

22 you r i g h t now without going home and p u l l i n g the 

23 calendar o f f the w a l l whether I'm gone on the 16th. 

24 CHAIRPERSON BAILEY: Let's schedule i t and 

25 make sure we get your testimony. 
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1 MR. SMITH: I t h i n k he wants t o be here. 

2 CHAIRPERSON BAILEY: At t h i s p o i n t because 

3 of u n c e r t a i n calendars the week of August 13th 

4 through the 17th, i f we could a l l reserve t h a t date, 

5 t h a t week. And then i f Dr. Neeper i s unable t o make 

6 August 16th, s u r e l y we can wait t o see i f we can 

7 move i t t o the 13th, 14th or 15th. 

8 MR. NEEPER: I can have an answer w i t h i n 

9 an hour a f t e r I get home. 

10 CHAIRPERSON BAILEY: Let's reserve i t , and 

11 i f you w i l l please communicate w i t h Ms. Davidson as 

12 t o your a v a i l a b i l i t y so we can set t h a t date. 

13 MS. FOSTER: Madam Chairwoman, one more 

14 t h i n g . I n l i g h t of the f a c t t h a t Mr. M u l l i n s i s 

15 producing h i s e x h i b i t s i n enough time f o r OGAP and 

16 other p a r t i e s t o prepare f o r the hearing next week, 

17 I would ask t h a t i f OGAP has e x h i b i t s on t h e i r 

18 prehearing statement when they t e l l us e f f e c t i v e l y 

19 what the r e b u t t a l i s going t o be, i f she has any 

20 pieces of paper or any e x h i b i t s a t t h a t time she 

21 produce them so we can adequately prepare f o r her 

22 testimony as w e l l . 

23 MR. JANTZ: Abso l u t e l y . No problem. 

24 CHAIRPERSON BAILEY: Thank you. 

25 MR. SMITH: I would l i k e -- I want t o 
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1 s t a t e one t h i n g f o r c l a r i f i c a t i o n . The p o i n t of the 

2 pro d u c t i o n on Monday of Mr. M u l l i n s ' e x h i b i t i s not j 

3 t o give OGAP the o p p o r t u n i t y t o prepare. I t i s i n 

4 order t o allow OGAP t o prepare the statement of 

5 i n t e n t t h a t you want on h i s r e b u t t a l testimony, 

6 okay? I j u s t want t o make the purpose of t h a t 

7 c l e a r . 

8 CHAIRPERSON BAILEY: Mr. Smith, would you 

9 please repeat what the commission w i l l be asking of 

10 a l l attorneys at the conclusion of the hearing so 

11 t h a t they can begin t h e i r p r e p a r a t i o n f o r d r a f t i n g 

12 the f i n d i n g s and conclusions? 

I 

13 MR. SMITH: Yes. I f t h i s i s d i f f e r e n t 

14 from what I t o l d you the l a s t time, t e l l me, but I 

15 don't t h i n k i t w i l l be. What we are looking f o r i s j 

16 f i n d i n g s and conclusions w i t h t h a t c i t a t i o n s t o the 

17 record, t r a n s c r i p t s , e x h i b i t s . Also l e g a l argument I 

18 t h a t you be l i e v e supports e i t h e r -- i n c l u d i n g an j 

19 amendment t h a t you are i n favor of or excluding an 

20 amendment t h a t you are not i n favor of and a c l o s i n g | 

21 argument. How you guys arrange t h a t i s e n t i r e l y up | 

22 t o you, but, of course, I t h i n k you want t o do i t i n 

23 the way t h a t makes the access t o not only your 

I 
24 p o s i t i o n but your c i t a t i o n s t o the record the J 
25 ea s i e s t . I d o n ' t t h i n k i t ' s necessary f o r you t o go j 
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1 change by change and say, you know, you need t o make 

2 t h i s change because of X, Y Z. You might be able t o 

3 group them, X, Y Z supports t h i s change. 

4 MR. CARR: Did I hear you say t h a t we w i l l 

5 be p r o v i d i n g w r i t t e n c l o s i n g statements? 

6 MR. SMITH: I t h i n k t h a t ' s best. 

7 DR. BARTLETT: Madam Chair, do I 

8 understand r i g h t there w i l l be no more testimony or 

9 r e b u t t a l testimony d e a l i n g w i t h economics? A l l 

10 t h a t ' s coming now i s about modeling; i s t h a t 

11 correct? Yes, there w i l l be f i n a l arguments about 

12 economics, I understand t h a t , but there's no more 

13 testimony or r e b u t t a l of testimony or 

14 cross-examination about economics? 

15 CHAIRPERSON BAILEY: We have had d i r e c t 

16 testimony concerning economics. Rebuttal of 

17 testimony on economics i s allowed. 

18 DR. BARTLETT: But t h a t ' s already 

19 happened. 

2 0 CHAIRPERSON BAILEY: The d i r e c t testimony 

21 has happened. The cross-examination has happened. 

22 But we have not had r e b u t t a l . 

23 DR. BARTLETT: We had something c a l l e d 

24 r e b u t t a l . 

25 MR. SMITH: Does anyone here i n t e n d t o put 
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on any s o r t of economic testimony i n the form of 

2 r e b u t t a l ? 

3 MR. JANTZ: OGAP doesn't a n t i c i p a t e any 

4 r e b u t t a l testimony on economics. 

5 MS. GERHOLT: No. 

6 DR. BARTLETT: What d i d you say, Eric? 

7 MR. JANTZ: We don't a n t i c i p a t e g i v i n g 

8 r e b u t t a l testimony on economics. 

9 DR. BARTLETT: So my statement i s true? 

10 CHAIRPERSON BAILEY: Yes. 

11 DR. BARTLETT: Thank you. 

12 COMMISSIONER BLOOM: Madam Chair, a 

13 question, a comment. The c l o s i n g statements be 

14 w r i t t e n but w i l l we hear them at some p o i n t or 

15 simply read them? And might we want t o t h i n k about 

16 a week f o r d e l i b e r a t i o n ? 

17 CHAIRPERSON BAILEY: We have t o provide at 

18 l e a s t two weeks f o r the t r a n s c r i p t s f o l l o w i n g 

19 r e b u t t a l . Rebuttal could be ending August 17th at 

20 the very l a t e s t . 

21 MR. SMITH: This i s not going t o be an 

22 easy f i n d i n g s and conclusions or c l o s i n g t o w r i t e . 

23 The lawyers --

24 COMMISSIONER BALCH: A c t u a l l y , i t ' s four 

25 weeks past the end of what we a n t i c i p a t e t o be the 
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1 end of r e b u t t a l . 

2 MR. SMITH: You have two weeks t h a t we ) 

3 have t o wait then f o r the t r a n s c r i p t and then the 

4 lawyers have t o have time t o get t h e i r s t u f f 

5 w r i t t e n . I mean, you might want t o seek t h e i r 

6 counsel on t h a t . 

7 CHAIRPERSON BAILEY: When would be a 

8 reasonable time p e r i o d f o r you t o present your --

9 MR. CARR: Four weeks. I mean, I don't 

10 know how --

11 MS. FOSTER: We have a l o t of the 

12 t r a n s c r i p t already. 

13 MR. CARR: I'm gla d you d i d n ' t change i t 

14 very much. I'm t r y i n g t o stay c u r r e n t as we go 

15 through the hearing, so i t w i l l not take long once 

16 the l a s t t r a n s c r i p t i s i n . 

17 CHAIRPERSON BAILEY: Mr. Jantz, are you of j 

18 the same? 

19 MR. JANTZ: We can do i t i n 15 days. j 

20 CHAIRPERSON BAILEY: So the commission | 

21 could a c t u a l l y begin d e l i b e r a t i o n s on September 1 

22 
\ 

13th. | 

23 MR. SMITH: As long as you have the time 

24 t o -- you need t o be able t o read t h e i r s t u f f before 

25 you s t a r t . You don't want t o s t a r t d e l i b e r a t i o n and 
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be reading i n the middle. 

2 COMMISSIONER BALCH: I w i l l want probably 

3 a week or more, maybe a day or two more, t o prepare 

4 myself. The week of the 17th or the week of the 

5 24th? 

6 CHAIRPERSON BAILEY: September 17th? 

7 MR. JANTZ: May I ask a question? W i l l 

8 the commission have the t r a n s c r i p t s at t h a t p o i n t 

9 w i t h i n the two weeks? 

10 CHAIRPERSON BAILEY: We get them no 

11 e a r l i e r than you do. 

12 MR. JANTZ: Where I was going i s would 

13 they be p u b l i c l y a v a i l a b l e a t t h a t time? 

14 CHAIRPERSON BAILEY: I t w i l l be posted on 

15 the website as soon as p o s s i b l e . So the commission 

16 w i l l d e l i b e r a t e on the week of the 24th. 

17 MR. SMITH: People are r e l y i n g on the 

18 p o s t i n g . I f you get c l o s i n g statements on the 1st 

19 i t doesn't n e c e s s a r i l y mean you w i l l be able t o have 

20 them posted on the 1st, does i t ? 

21 CHAIRPERSON BAILEY: Okay. On the 17th of 

22 September. We w i l l continue t h i s on Wednesday. 

23 (Note: The hearing was adjourned f o r the 

24 day at 2:48.) 

25 
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