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IN THE UNITED STATES DISTRICT COURT 1 D

FOR THE DISTRICT OF NEW MEXICO i wm\L
TCT ""“ ',L‘"UH'?T

(JLEL]I\ALDU l' T

WILBUR C. OSBORN and
GERALDINE B. OSBORN,

e
o -_@;4__— 1033 (es kal

PLAINTIFFS,

VS.

TEXAS-NEW MEXICO PIPELINE
COMPANY, INC.: TEXACO PIPELINL
INC.; SHELL.PIPE LINE COMPANY, L.P..
SHELL PIPE LINIE GP LLC; SHELL
PIPELINE CORPORATION/SHELL

PIPE LINL LI.C (DE),

WO U A A AT ST A AP DY U SR s YD LD ATy

DEFENDANTS.

PLAINTIFFS’ ORIGINAL CIVIL COMPLAINT FOR DAMAGES

COME NOW, WILLBUR C. OSBORN and GERALDINI: OSBORN, (hercinafter sometimes
referred to as Plaintiffs). by and through their counscl of record, THE LF‘WIS LAW FIRM (Cr’ug
Lewis and John J. Klevenhagen 111} and THE LAW OFFICE OF BRIAN K. BRANCH (Brian l{\. ‘
Branch). and. file this their original complaint against T EXAS-NEW MEXICO PlI’ELiN_E
COMPAN Y INC. and TEXACO PIPELINE, INC. (hereinattcr sometimes referred to as the “TNMP
Defendants™ and SHELL PIPE LINE COMPANY, L.P.; SHELL PIPE LINE GP LLC; and SHELL
PIPELINE: CORPORATION/SHELL PIPE LINE LLC (DE) (hcreinél‘ter sometimes referred to as
the “*Shell Defendants™), and state to the Court and Jury as follows: |

GENERAL ALLEGATIONS AND JURISDICTIONAL STATEMENT
1. This is a civil action for the recovery of damagces.

2. The subject of this lawsuit is an actual controversy between the parties concerning the acts
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and omissions of the Defendants, TEXAS-NEW MEXICO"I"’IEEUNE COMPANY, INC.. TliXACO
PIPELINE, INC.; SHELL PIPE LINE COMPANY, L.P.; SHELL PIPE LINE GP LLC; aﬁd SHELL
PIPELINE CORPORATlON/SHELL PIPE LINE LLC (DE); which has polluted and contaminated
certain portions of the Plaintiffs’ Property located in Lea County, New Mexico. |

3. Jurisdiction is conferred on this Court by 28 U.S..C. § 1332 in that complete diversity of
citizenship exists between the Plaintiffs and the Dcfcndants: and thc amount in controversy exceeds
the jurisdictional minimum, $75.000.00, exclusive of costs and intercst as set forth in 28 U.S.C.
§ 1332, as amended. ',. .
4. Venue is proper in this district pursuant to 28 U.S.C. § 1452(a).

5. Plaintiffs are resident citizens of Leca County, New Mexico.

6. Defendant TEXAS-NEW MEXICO PIPELII\;E COMPANY, INC. is a D'c'laware
Corporation, duly organized and existing pursuant to law., .;vilh its principal place of business in
‘Texas. It has owned and operated pipelines in the State of 'New Mexico. including but not limited
to pipelines that arc locatcd on the Plaintiffs’ Property in :l,ea County, New Mexico. It may be
served with process herein by serving its registered agent. The Corporation Process Company at 220
W. Broadway. Suitc 200; FHobbs, New Mexico 88241, -

7. Defendant TEXACO PIPELINE INC. is a Delaware corporation, duly organized and cxisting
pursuant to law, with its principal place of business in‘ Tcxas [t has operated pipelines in the State -
of New Mexico, including pipelines that arc.l‘oc'alcd on the I;l'aintiffs’ Property in Lea County, New
Mexico, pursuant to contracts with other pipeline companics, including but not limited to contracts

with Texas-New-Mexico Pipeline Company, Inc. It may be served with process herein by- serving
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its registered agent. D.G. Yetter at 1111 Bagby Street; Housl?n. Texas 77002.

8. Defendant SHELL PIPE LINE COMPANY, L.P.is a Dciawarc limited purlner%hip, duly
organized and cxisting pursuant to law, with its principal place of business in Texas. Tt has owned
and operated pipclines in the State of New Mexico, including but not limited to pipelincs that are
located on the Plaintitts” Property in Lea County, New Mexico. [t may be served with process hy
serving its registered agent, The Corporation Process Company at 220 West Broadway, .S.uitc 200,
Hobbs, New Mexico 88é4l.

9. Detendant SHELL PIPE LINE GP ‘LLC is a Dclawarc.‘ limited liability company. duly
organized and existing pursuant to law, with its prinéipal place ot business in Texas. !t Kas owned
and/or operated pipclincs in the State of New Mexico, including but not limited to pipelines that are
located on the Plaintifls’ property in Lca Coimty. New Mcxicc;: It may be scrved with process by
serving its registered zlgcni, The Corporation Procé’ss Company af 220 Broadway, Suite 206,‘1 lobbs,
New Mexico 88241. | o

10.  Defendant SHELL PIPELINE CORPORA-'I'ION/SHELL PIPE LINE LLC (DE) is a-Maryland
corporation duly organized and existing pursuant to law, with its principal place of business in
Texas. SHELL PIPELlNé CORPORATION may .have merged into SHELL PIPE LINE 1.1 C(DE).
It has owned and/or operatcd pipclines in the étatc of New Mexico, including but not l.imitcd to
pipelines that arc located on the Plaintiffs’ property in Lea County, New Mexico. It ma); be served
with process by serving its rggislered agent, CT .Corp. System at 811 Dallas Avenue; Houston, Texas

77002.




BACKGROUND INFORMATION COMMON TO ALL COUNTS

11.  Plaintifls are thc surface interest owners and .lcssccs of ccrtain property located in ch
County. New Mexicn:o,. known as the “Rocky Top Ranch,” her.einafter referred to as either the
“Ranch” or the “Property.” -

12, Texas-New Mexico Pipeline Company, Inc. (“'I;NMP”) .ownecl and operated one or more
pipelines on the Ranch at all times material to this suit. In May 1'9.99, TNMP sold all of its pi.[').clines
that are the subject of this lawsuit to another company. All of the spills, leaks, acts.. and om_i'ssions
for which this Iawsui.t is brought against thc TNMP Defendants occurred prior to May 1, 1999, when
the TNMP Defendants owned and opcrated the pipclinc.('.s.) in qﬁcslion.

13.  Texaco Pipeline, Inc. operated TNMP pipelines in the State of New Mexico at various times
in the past pursuant (o written contracts and/or written o;;erating agreements. Uponi nfommti.on and
belief the Plaintiffs allege that one or more contracts an_d/qr opcrz'lling agrcements between TNMP
and Texaco Pipeline, Inc. pertained in whole or in part to one or more of the pipelines located on the
Ranch in question prior to May 1, 1999.

14.  The Shell Defendants owned and operated one or more pipelines on the Ranch at all material
lin-mcs to this lawsuit.

15.  During the time that the TNMP Defenda-nts and,ihc Shell Defendants ownied and operated
pipelines on the Plaintiff"s Ranch, the pipelines e'xperier'lc'i.:d nurﬁcrqus Icaks, some of them m_'z.:ssive
in volume. To date, the Plaintiffs have identified elever_; (1) leai{ sites with respect to the TNMP
Defendants’ operations and two (2) leak sites in connect{on with 'the Shell Defendan'ts’ opc;tions.

All of the lcak sitcs involved situations where the leak_.é and/or spills from the pipelines were not N
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properly clcaned up and remediated and where the pollutants from'these leaks and/or spills migratéd
beneath the Plaintiffs® Ranch, both horizontally and vertically. lhreaten'ir;g and/or contaminating the
groundwater and aquifers underneath the Ranch.
16. Duril;g the pendency of this action, should the Plaintiffs discover further leak sites whércin
the TNMP and SHELL Defendants’ pipeline operations on the Ranch have caused further surfacé,
sub-surface, groundwatcr, and aquifer damage, they respectfully reserve the right to further amend '
this C(‘)mplaint to include such additional areas of contamination which they discover. |
17. Prior to the occurrence of any of the 13 leak sites for which this lawsuit is brought, cac_h, of
the Dcfcndarﬁs knew of the potable groundwater and aquifers underneath their pipcline operalion;'s'
in the Ja) area and undcr the Plaintifis” Ranch. Each c;f the Defcndants also knew that if the oil and |
other products from a pipcline lcak in this particular area was not'promptly and adequately cleaned
up, that the oil containing hazardous substances. including hazardous substanccs that can céu§é' ’
cancer and other serious medical problems in humans, would soak ir'110 the soil and travel the short h
distance belx;'eep the ground surface and the gr(;undwater and un-de.rlying aquifers.
18.  Prior.to any of the 13 leaks in quehfion, each of the Defendants knew the vertical dislanéc
between their pipelines in the Jal arca and on' the Plaintiffs’ Ranch. and further knew of the need 10
thoroughty and adequately remove and clcan up the oil producis from the pipcline spills and/or'l.e.a}l'sg )
in order to prevent those oil products from reaching the potable, fresh groundwater and unc.ieri)./i'pg" i
aquifers. : | -
19.  Each of the Defendants further knew that the geology and lithology of the various formations’

underlying their pipeline operations and the Plaintiffs™ Property allow for the migration of fluids and




® . o

oil byproducts through the various stratigraphic formations. ‘Each of the Defendants further lgnciv
that contaminants from oil and gas operations and pipeline leaks and spills that were not promptly
and adcquately cleaned up would migrate downward and contaminate the potable, fresh groundwater
and underlying aquifers. |

20.  Notwithstanding all of this knowledge concerning how spills and leaks fro.m' thzai;' .pi[;_eliné
operations could potentially contaminate the so.il, ;;roundwater, and aquifers underlying the
Plainti{Ts’ Property, the TNMP and the SHELL Defendants failed 1o take reasonable measures to
prevent spills and leaks from their pipelines. and failed to timely respond to and/or adequat'ély clean
up and remediate the spills and leaks from their pipeline operations so as to prevent cx.tcnsivc-sub-
surface contamination of the soil. groundwater and aquifers underlying the Plaintiffs’ Property. -
21, Becuuse each of the Defendants failed to timely respond to spills and Icaks. and becausc cach
ol the Defendants failed to adequately clean up and remediate the spills and leaks from their pipeline
opcrations, the pipelinc contaminants sunk deeper into the soils and ultimately in most, if hc;i all, of
the 13 sites have contaminated the groundwater and the underlying aquifers — and comi}'l;le to do
so. In addition to not timely responding to the pipeline spills and leaks. and in addition 1o lli'il.ing.. lo
conduct adequate and proper clean-up and remediation with respect (o these spills a.nd lcaks cach
of the Defendants further either failed to report these leaks.to the appropriate regulator)':zigéhéies :
and/or provided mislcading and inaccurate information to the regulatory agencies and lhe Pldlnum .
leading the regulatory agencies and the Plaintifls to believe that the spills and lcaks had becn
properly cleancd up and remediated -- when in fact, the spills and leaks had not been adequz;i_ely

cleancd up and remcdiated.
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22.  Each of the Defendants has a legal duty to act in a rcasonable and prudent manner in the
conduct of its pipelinc operations on the Plaintiffs’ Property. Further, each of the Defendants is
mandatorily requircd to conduct its pipeline operations in such a manner to not potentially pollute
and/or actually pollute natural resources such as the soil, groundwater and aquifers in the areas
adjacent to and under their pipeline operations. This duty is non-delegable, as that term is defined
and applied under the Iav.vs and statutes of the State of New Mexico.

23.  Itis undisputed and cach Defendant has admitted that it can conduct its day-to-day pipeline
opcrations without polluting the cnvironment. It is undisputed and each Defendant has admitted that
it can conduct adequate clean up and remediation of spills and lcaks from its pipcline opcrations so
as not to endanger and further contaminaic the uncontaminated soil, potable. fresh groundwater. and
underlying aquifers.

24,  Itis undisputed and cach Defendant has admitted that when spills and leaks occur from its
pipeline opcrations. it is pclvssible for each Defendant to promptly respond and properly clean up the
pollution before it spreads and while it is cconomically fcasiblc-to clean up the contaminants and
restore the Property to its‘unc(inlami‘naled condition. .

25.  The spills and leaks from each of the _Dcfendam’s pipcl.inc operations arc abatable and can
be cleaned up in an “economically fcasible” manner, taking into consideration the natural resources
that have alrcady been pollutéd and the natural resources that will be polluted if the abatement and
clean up and remediation are not limely performed by each Defendant.

26.  Each Defendant owes the Plaintiff the duty to conduct its operations and maintain its pipeline

and equipment in such a manncr that oit contaminants, pollutants, salt water, hazardous substances,




toxic substances. and/or other liquids. gases and solids-will not be allowed to contaminate and
pollute the soil, groundwater and aquifers underlying the Plaintiffs’ Property. As will be set forth,

each Defendant breached these duties owed to the Plai'ntiﬂ's, and such breach has proximately caused

e

damages to the Plaiﬁli[jfs’ Property. -
27.  With respect to the leaks and spills made the basi; ot this suit, onc or more rcprcscniati.vcs
of the TNMP Defendants and one or more representativcs‘ of the SHELL Defcndants specifically
made rcprcscntation§ and assurances to the Plaintiffs iyi;h respect to their alleged clcan-up-'z;nd
remediation cfforts .which the Plaintiffs belicved and rcliecjl upon. Only recently, have the Plaintifis
lcarned that the Defendants misrepresented material facts to the Plaintiffs with resp;:ct to the sﬁ;lls
and leaks and the so-called clean-up and remedialion..

28.  Intruth and in fact, the TNMP Defendants had z;.gé}'ies of policies and developed a course
of conduct with respect to spills and leaks from its pipeligc obc-rations that would promote the s;;read
of contaminants -- as opposed to limiting the spread of contaminants or cleaning up the conlan]ii@ﬁls
50 as to minimize its pollution in the environment. Specifically, the 'I'vail’ Defendants d'id;'nol
report all of its spills and leaks 1o the regulatory agencics dnd to the Plaintiffs. Moreover, the TNMP
Detendants encouraged 4 policy and procedure of “cover-up.” instcad of clean-up — whercby-
massive amounts of pipeline contaminants would be co;e_.ré.d up, not removed from the silé, and
would be intentionaliy permitted to further migrate thx‘opgh the soil and ultimately pollutc the
underlying groundwater and aquifers. Furthcrmore, the TN{MP Defendants encouraged a “cheap fix™
to many pipeline lcak's whereby a temporary clamp would bL l;:ﬂ in placc at the point of the pibt;lhiné

Icak, and the pipeline thereafter covered up and never re-exposed for the more costly. permancent
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pipeline repair to take place. Notwithstanding the 'l'NMP. Dcfcnde_mts' admitted writltfn policies
against such a clamping procedure, numerous s-ites have'.l'aeen unearthed along cach of the TNMP
Defendants’ pipe_line systems in New Mexico and Texas‘. exposing temporary clamps at leak and
spill sites whcrv.'; the TNMP Dcfendants represented to 'regulatory" agencies and landoy;f'ners that
permancnt rcpairs had been made. .

29,  Bcfore, during, anci afler the 11 TNMP leak sites hmdc the basts of this lawsuit, thé TNMP
Detendants also cncouraged a practice whcrcb}.’ the oil-saturated soil was not removed from the leak
site but rather was cither left in place at the leak site .of was inappropriately mixed v.vith other
soil -- with cither alternative permitting high concentrations of ca.nccr-causing contaminants (o
further migrate spatially and vertically, ultimately coptaminating substantially more soil and
ultimately pollu.ting the underlying fresh, potable groundwater and gquifers.

30.  The TNMP Defendants’ cost-cutting measures l(; promote pollution. save money. and not -~
clean up the environmental mcss they were creating throué,houl their pipcline systems \vc;e not just -
confined to the pipcline underlying the Plaintiffs’ Prt)pcrt};. 'Raiher. these cost-cutting and deceptive
policics and procedures became the custom .and praclic'é alén'g the TNMP"s pipeline system in New '
Mexico and portions of ‘T'exas, and are thercforq. rclcvanf:;c:) the iSSl.!.t:‘S in this casc.

31.  The TNMP Defendants’ and the SHELL Defcndz}_lr'\ts’ acts and omissions sct forth in this
Original Complaint constitutc a “*continuing tort” as'that?tc.r'm is defined, understood, and appli;:d '
under the laws and statutes of the State of New Mexico. The TNMP Defendants and the SHELI. |

Defendants have caused the pollution and contaniination-ir:l the first place; and in their subsequent -

failures to adequately respond to, clean up, and remediate th contamination, their acts and omissions




have caused further pollution and contamination to spread arid proliferate. Their failures in promptly
responding to thc|i.r spills and leaks and in failing to adequately clcan up and remedii.ate their spills
and leaks have caused the ultimate environmental investigation, asscssment, clean-up, and
remediation cosls' and expenses to increase subslar-u'ially o.\.;ér the actual costs that would have been
incurred if the TNMP Defendants and the SHELL Defendants had reasonably and prudently
responded to the spills and leaks in the first place. Accordi.n'1gly. each of the Defendants has waived
and/or is cstopped to complain about the reasonable and necessary costs associated 'wilh the
cnvironmental invcstigatic.ms, asscssments, clean;gp, anci éemedia'lion which may now, orin the
future, be necessary in orc!er to properly and complptcly cléan u;i the contamination which edch of
the Defendants has caused and restore the Plaintifts’ Prqpérty and the groundwatcr to which the
Plaintiffs havc watcr rights to the prc-conlaminat'cd condit.ic')n.

32.  The acts and omissions of the TNMP Deféndan!s and the SHELL Defendants. set forth in
this Original Complaint w;:re committed intentionally, and g_he TNMP Dcfendants® and the SHELL
Defendants’ conduct was willful, wanton, reckléss and/or malicious as those terms are legally
defined and applied under the laws and statutes of jihe Stat¢ of New Mexico.

33, Further, the acts and omissions of cach of the TNMP Defendants and the SHELL Defendants.
and the intentional. wiltful, wanton, reckless and/or malicious condu'ct of the TNMP Defendants and
the SHELL Dcfendants, as set forth in this Original Complaint, were committed by superi'jsors,
managers. vice-principals; authorized by supervisors, manaéers, and vice-principals and/or ratified
by supcrvisors, managers, vice-principals, as those terms are defined and applied under the laws and

statutes of the State of New Mexico. Accordingly, the TNMP Defendants and the SHELL
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Defendants are liable for the intentional, willful, wanton, reckless and/or malicious conduct of the
officers. supervisors. management, vice-principals and agenits, servants and employees, acting within
the course and scope of their respective cmploymcni for thc TNMP Dcfendants and the SHELL

Defendants.

34.  The TNMP Defendants and the SHELL Dcfcndal;ts have cons‘:ciously and recklessly failed
to clean up the oil contamination at the 13 [eak sites in question and have consciously and recklessly
failed to contain the pollution and contamination from those 13 pipelinc leaks. As such, the TNMP
Dcfcndam's' and the SHELL Defendant® conduct constitutes an intentional, conscious and reckiess
disregard to the legal rights of the Plaintiffs. This conduct rises to the level of gross ncgligence. as
that term is defined and applied by the laws and statutes of the State of New Mexico.

35.  PlaintifTs plead the discovery rule, as that term is defincd and applied under the laws and
statutcs of the State of New Mexico with respect to each Count and each cause of action set forth
in this Original .Complaint, including but not limited to, negligence and gross negligence, trespass
and statutory trespass, nuisance, fraud, fraudulent concealment, and breach of contract.

COUNT ONE
NEGLIGENCE AND GROSS NEGLIGENCE

36.  Plaintiffs incorporate under Count Onc, paragraphs 1-35, as herein above alleged.

37.  The TNMP Defendants and the SHELL Defendants owed the Plaintiffs the duty 1o exercisc
ordinary care in the conduct of their pipeline operations. The "I' NMP Defendants and the SHELL
Defendants have becn negligent and such negligence is a proxir;late cause of the Plaintifls’ damages.

In addition, the acts and omissions of the TNMP Defendants and the SHELL Defendants constitute

- gross negligence, as that term is defined and applied under the laws and statutes of the State of New
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38. The TNMP Dclendams and the SHI 1. l Del'endants acts and omlssmns constnuum,.

se.
- -

negligence and gross ncgligcncc include failing to prcv'ent the pipclinc leuks in qucstion; l'ai_linu 1o
adequately i mvcstlgdtc and adequa[elv asscss tlu. full L\lLlll and nalure of the plpelme lcal\< Iaillm,
to report some of thL plpc.hne leaks and in the case ot thosc plpe,lme leaks that were erurlgd in

lalhng to provide adcquate information and in f‘nhng, to prov1dc accurate mformauon to both the

rq,uldlory agcncws and to the Plaintifls: in (allmg 10, report the tuII extent of the plpelme leaks:; in

covering up. not clcanm;, up. the contaminants from thc plpelme lc.aks in utlhzm;, madequate and

ir"'

e

insuflicient muasuus in 'lddrcssm[, the oil (.onl'unmdlwn from lhe plpclmc leaks: in dllowm lhc 011

from the plpchm, lcal\s v'remain in the sods so that th\. 011 contammanon would evemuallv spread

both spatlallv and verln.ally into uncontaminated’ sod and mto thc undcrlylng 5roundwaler and

- -

,ly-.

aqtnqu in permmlng an Inltld] volume of’ ml lrom lhg. lc.aks dﬂd spllls 10 LllllmdlLlV :.onlammdte

_;.-_' -

a massive dnmunl ot qml g,roundwater and. undurlymg aqunﬂ.rs and in talllng: to. pertom1 an
adequate cludn-up and rcnwdlauon 10 reslore the, 9011 groundwater and underlvmg aquller o ns pru-

conlaminated co'ndltion ) . -

39. The TNMP Dx,ﬁ.ndants and the SHET [ Delendanls Lnew or by the exercise of ofdinary care.

should have known that their operations would pollulc poruons of the underlymg groundwalu and-

‘on

aquifers if their OpCI'd.thﬂb were not conducted m a reasonable and prudcnt manncr. Each of the"" '

<1 Y ......

Decfendants is charged wuh both the knowlcdgc and fcspp_nsibility ol'conducling their operation_s in

such a way S0 as not to contaminate the surface and sub-surmcc soils on the Ranch. and m su;h a

way so as to tlmuly and properly clean up any Ieaks and spdls lrom their opuanons 50 that the
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underlying groundwatcr and aquifers do not become contaminated.

40.  The TNMP Deff':ndants’ and the SHELL Defendants” actions reflect not only a failure to
conduct careful and.blrudent operations, but-in gdéil'ion. conduct that was willful. wanton, reckless.
and/or malicious, as those terms arc legaily definc'd... ,Accordingly, in addition to the actual damages
which are sct fo_rth heréin, punitive damages should be assessed against thc TNMP Defendants and
the SHELL befcndants in an amount to be sct within the sole discretion of the Jury.

41.  Further, the TNMP Defendants” and the SHELL Defendants® acts and omissions, as set forth
herein, were committed with malice. as that ;cn;ll is defined and understood under the laws and
statutes of the State of New Mexico. The TNMP Defendants’ and the SHELL Defendants acts and
omissions were carried out and committed with an intent 1o cause substantial damage to the
Plaintifts’ Propc.rly and/or with a flagrant disregard for the rights, health, and safcty of the Plaintitfs,
and with actual awarcness that the result, in reasonable probability, would be the Property damage
as described herein. The negligence and gross negligence of the TNMP Defendants and the SHELL
Defendants was a proximate cause of the Plainti ﬂs damages.

COUNT TWO'
TRESPASS AND STATUTORY TRESPASS

42. PlaintifTs iﬁcorporatc under Count Two, paragraphs 1 through 41, as herein above
alleged. N

43.  Insofar as thc TNMP Defendants’ and the St IELL Defendants“ leaks. spills and releases
have polluted and-contaminated portions of ihc_soils, groundwater and aquil’cl.rs on and
underlying the Plaintiffs’ Property, then such condlljcl constitutcs a trcépass as to the Plaintiffs’

property rights as that term is defined and understood under the laws and statutes of the State of

13
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New Mexico and until properly cleaned up, abated and/or remediated. constitutes a continuing
threat and damage to the Plaintiffs’ property riél{ls and 1o the Plaintiffs’ health and safety.
44.  Pursuant to law, cach ol the Defendants has. the duty to conduct its operations in such a
manncr so a:c. n_ot. to t;'csﬁass on the Plaintiffs’ property rights and to conduct its operations in such
a manner so as not to pollute and contaminate portions of the soil, groundwater and aquilers
underlying the Plaintiffs’ Property. In reality. the TNMP Def;zndams and the SHELL Defendants
have conducted their operations in such a manner that lhe3./ have tailed to conduct adequate clean-up
and adcquate remediation so as (0 remove the potential of these contaminants and pollutants from
damaging portions .of the surtace, sub-surface soils, groundwater, and aquifers underlying the
Plaintifis’ Property. These acts and omissions of the TNMP Defendants and the SHELL Defendants
constitute a trespass, as that term is defined and understood under the laws and statutes of the State
of New Mcxico. Therefore, the Plaintiffs scek rcasonabl_e and necessary costs associated with the
investigation, assessment, clean-up, and remediation with respect (o that contamination which is
temporary,-and if any contamination is permanent, the reasonable and :nc'cessary cost associated with
that contamination with respect to that contamination w};ich is temporary, and if any contamination
is permanent, the reasonable and necessary costs assi)cialed with replacing the contaminated
groundwater underlying the Plaintiffs’ Property to which the Plaintiffs have legally recognized water
rights with respect to the diversion of that water.
45, The TNMP Deféndants’ and the SHELL Defgn(?éxits’ actions constituting ircspass reflect not
only a failure to conduct careful and prudent opcratiéns. but also rcflect conduct that is willful,

i
. §
wanton, reckless, and/or malicious as those terms are legally defined. Accordingly, each of the
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TNMP Defendants and SHELL Defendants should be held accountable under the laws and statutes
! .

of the Statc of New Mcxico for punitive damages by feaﬁdﬁ of their tortuous conduct constituting
Pe LT

trespass. The TNMP Defendams® and the SHELL Dcfcndams’ tr_esi)ass was a legal or contributing

and/or contributing cause of the Plaintiffs’ damagcs. ;
i
1

46.  Further. the acts, omissions, and conduct of the INMP Defendants and of the SHELL
Dcfendants constitute a statutory trespass as more {'ully sct forth in NMSA 1978 §30-14-1.1

(Rep. 2001), thus entitling the Plaintiffs to compcnsatoP' damag,us in an amount equal to doublc the

valuc of the Plaintiffs’ Property that has been mjurcd._z!md‘_/or'_ degtroycd by reason of the conduct of
the TNMP and the SHELL Defendants. The TNMP and the SHELL Defendants’ violation of the
2 -.,&_., "-..

LI .
statutory trespass statute is a legal and/or contribmmgicaiwe ol‘ lhe Plaintiffs” damages.

COUNT. THREF
Nuns,wu.

47.  Plaintiffs incorporate undcr Count Three, paraz,raphﬂ l throug.h 46, as herein above alleged.
48.  The TNMP Defendants and the SHELL Dcfcndmus owed the Plaintiffs the duty to conduct

their operations and maintain their pipeline and cquipmem in.such a manner so as not to create
and/or maintain a nuisance, as that term is defined and understood under the laws and statutes of the

1T el

State of New Mexico. The acts, omissions. and conduct of each of the Defendants, as herein alleged,

unrcasonably interfere with, and will continue to unrcasonably interfere with, the normal and

.

expected use and enjoyment of the Plaintiffs’ Property Such nuisance was also a legal or

contributing causc of the Plaintiffs’ damages as hcrcm_ al}cgcd.
SR
49.  The TNMP Defendants’ and the SHELL Dct'cn(:iant_s’ acis..or'nissions, and conduct reflect not
- 1 R - . M .

only a failure to conduct careful and prudent operations, but i'n’aﬂdition, such conduct was willful,

.
.y
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wanton, reckless and/or malicious as those terms are lc':gally defined. -Accordingly, the ,TNMP and
the SHELL Defendants should be held accountable un%icr the laws and statutes of the Stat? of New
Mexico for punitive damages for creating, maintainingiahd/or tailing to abate the nuisance ihal they
created in the first place. The TNMP Defepdanls andithe SHELL Defendants creating a nuisance
is a legal or contributing causc ol the Plaintifts’ damaé;cs. .

COUNT FOUR
BREACH OF CONTRACT

50.  Plaintiffs incorporate under Count Four, paragriaphs 1 through 49, as herein above alleged.
51.  Upon information and belicf, Plaintiffs belicve tlhat the TNMP and SIIELL l)clbndaﬁts were
|
conducting their operations pursuant to onc or morc cainscmems.
§2.  Plaintiffs do not presently have copies of the eaiscmcnls that werc in cffcct at the time of the
lcaks and spills at the 13 leak sites made the basis of E;his suit. However. if any term or terms of
thosc casements were breached and not adhered to by ione or more of the Defendants with respect
to the 13 lcak sites made the basis of this Complaint, and the contamination made the Basis of this
suit, then PlaintifYs arc entitled to recover their actualE damages. as herein set forth, by' reason of
1

Defendants” breach of that contract. for which suit is also brought. The TNMP Defendants® and the
b -

SHELL Defendants™ breach of contract is a legal or contributing causc of the Plaintifts’ damagcs.

{
i
i
!
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COUNT FIVE
FRAUD AND FRAUDULENT-CONCEALMENT

53,  Plaintiffs incorporatc undcr Count Five, paragraphs 1 through 52, as hercin above alleged.
54.  Onc or more agents and/or representatives of the TNMP Defendants and the SHELL
Detfendants represented (o the Plaintifls that the comam;inau'on which they had caused at the 13 sites

in question would be propeﬂy cleaned up and/or had alfcady’ been properly cleaned up in accordance

with the laws, statutes and regulations of the Statc of New Mexico. These representations were

]

C |
material representations, as that term is defined and applied under the laws and statutes of the State
|

of New Mexico. The Plaintifis relied upon those represémal.ions with respect to what the Defendants

intendcd to do with respect to the contamination and/or what the Defendants claimed to have already

done with respect 1o the contamination at the 13 sites. The "Plaintiffs now know that those
representations with respect to what the Defendants planned to do and/or representations with respect
to what the Defendants claimed to have alrcady done »}fith respect to the contamination, were false

when made, and that the agents and representatives of the Defendants knew of the falsity when the
' i
1

representations were made. In truth and in fact, the representations were misrepresentations, as those

terms are defined and applied under the laws and sl:alules of the State of New Mexico. The

Plaintiffs" damages werc lcgally caused and/or proximately caused as a result of thosc
misrcpresentations for which this lawsuit is brought.
55.  Further, the TNMP Defendants and the SHELL Defendants concealed their failure to

adequatcly and timely clean up the 13 sites in question in such a manner and under such

circumstances that the concealment constitutes a fraudulent concealment, as that term is defined and
1

applicd under the laws and statutes of the State of New Mexico. Accordingly, the Plaintiffs plead

17
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“fraudulent conccalment” to any plcading, averment,!and/or affirmative defensc that the TNMP
: e :

-
1

Detendants and/or the SHELL Defendants may aver a;nd/or scck t“o prove in this case-\\}ﬁh respect
to the 13 sites. .

56. The misrepresentations and “‘cover-ups™ with rcispcct'to what the TNMP Del'endanlS and the
SHFLL Defendants failed to do at the 13 sites in quesjtion have only recently been brou.gl'ﬂ 1o the
attention of the Plaintiffs, and the Plaintiffs’ enviror:'\mental investigations and asscssments are
continuing as they attempt to determine the fully nalu'rie and extent of the contamination which the
Delendants failed to adequately clean up and whichghas spread further into ihc soil, sub-soils,
groundwater and aquifers underlying their Property. ]

DAMAG EIS

57.  Plaintiffs incorporate under Damages, paragra]i:hs 1 through 56, as hercin above alleged.
58.  Plaintiffs bring suit for the following damages! in an amount far in excess of $75 000, that

have been caused and/or proximately caused by the acts and omissions of thc TNMP Dcfundams and

the SIIELL Defcndants:

a. The rcasonable and necessary cosls. including mitigation costs, of
investigating and assessing the nature and extent of the contamination and
pollution of the surface, subsurface soils, groundwater, and aquifers with
respect to the Plaintiffs’ Ranch. ;

; : ..

b. The reasonable and nccessary cost c}f abatement and/or clean-up "and
rcmediation, including but not limited to efforts to ¢urtail, prevent. limit, and
stop further contamination of the surface and sub-surface of the Plamtlﬂ’s .
Ranch. ‘

| ) .

c. The rcasonable and necessary costs of replacing the groundwater supply from’
the aquifers underlying the Plaintiffs® Property that have been contaminated
by the I'NMP and the SHELL Defendants to which the Plaintiffs had a right
to appropriate under the laws and statules of the State of New MC\ICO
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d. Out-of-pocket expenses which the Planl'mffs have incurred, or in reasonable
probability will incur in the future, lhat have been caused by and/or related
to the TNMP and SHELL Defendants’ acls and omissions.
l
e. The reasonablc and nccessary attorncys’ fecs and litigation costs and
expenses, including but not limited 1o, lhe Plaintif(s’ retained consultants and
costs associated with the investigation; tand assessment of the cause of and
spatial cxtent of the contamination caubcd by the TNMP and the SHELL
Defendants® acts and omissions by vmue of either a breach of contract or by
virtue of the acts and omissions found; :by the Jury to be intentional and of
such a nature to permit the Plaintifls lo recover pumtlvc damages from on¢
or morc of thc Defendants. - :
f. With respect to any permancnt damage io the Plaintiffs’ Ranch causcd by the
TNMP and SHELL Defendants’ acts, omissions, and conduct, the diminished
market value of the Plaimiffs’ Ranch, taking .into considcration the
contamination of the soil, z,roundwatur and aquifers on and underlying the
Plaintiffs’ Ranch, and/or the reasonablc and necessary costs of abatement
and/or clean-up which in rcasonablc: probablhty would restore the Plaintiffs’
Ranch to its pre-contaminated condition. including but not limited to
applying principles of negative market valuc ~a market concept recognized
and applied by the oil and gas mduslry and pipcline industry in properties
such as the Plaintiffs which have been polluted and contaminated by pipcline
operations.

—— o
N

g. In the event the jury detenmnes lhat a slalutory trespass occurred pursuant to
the laws and statutes of the State of New Mexico, the Plaintiffs are also
entitled to recover two times. the amount of the value of the Plaintiffs’
Property that was destroyed and/or mju!'eu_:l.

. ’ P }

h. Punitive damages in an amount sufficient 1o punish the TNMP Defendants
and/or the SHELL Deﬂ.ndants,.and to deter others from similar acts,
omissions and conduct. -

i 1
i Such other and further damagcs that are supported by the cvidence and
P {

permitted in law and/or equity.
"

§9.  Should one or more of the Defendants auembt ,lf(:)h limit, cap, or seek to imposc some type of’
- F

ceiling on the actual damages suffered by the Plainti ﬁ_‘s té) their Ranch by reason of thc TNMP and/or

the SHELL Defendants’ contamination at the 13 sites} such cap or limitation on the recovery of

oy
19 |
-
:
}




.
O"'

actual damages should not be permitted and should be denicd. as a matter of fact and as a matter of
law. for the following reasons:

1.

R

[
H

Such an artificial cap and limitation on gctual damages would be a
violation of the Constitution ¢f the State of New Mexico and the
Constitution of the United States of America. Such a cap violates the
due process clauses of the Constitutions in question and constitutes

a ‘taking’ as thosc terms are defined under the laws and statutes of the
State of New Mexico and pursuant to federal law.

Such an artificial cap on the’ reasonable costs of clean-up and
remediation should bc denied if the Defendants attcmpt to limit or cap

such damages 1o the:value of the Ranch. for the reason that each of°

the spill and/or leak sites could hau been cleaned up and remediated
for a sum lcss than the value of the Ranch if the spills and/or lcaks
had been promptly and prop(.rly cleaned up at the time that they
occurrcd. The reason why the rcasonable costs of clean-up and
remediation total what they presently total is only because the leaks
and spills were not timely and properly cleancd up at the time they
occurred; rather, the contamination has been permiticd to continue to
seep verlically and horizontally, encompassing a larger volume of soil
to be cxcavated and/or remediated. The Delendants have therefore
waived and/or are estopped to claim such cap or limitation on the
rccovery of the rcasonable costs of clcan-up becausc their original
inaction and their dilatory rcspons; to the leaks and spills are the only
reasons that the present costs of clcan-up and remediation may exceed
the market value of the property.

To permit the Defendants to cap the cost of clean-up at the market
value of thc property encourages pollution and encourages
irresponsiblc action by the pollutcr who either negligently and/or
intentionally contaminates the precious natural resources of the State
of New Mexico. Ifa polluter is permitted to‘profit from inaction and
failure to perform a timely and adequate clean-up, the ultimate
victims will be the innocent property owner and the precious natural
resources of this State. To not permit the full recovery of the total
costs of clean-up and remediation permits a polluter, such as the
TNMP and the SHELL Dcfendants in this case, to become unjustly
enriched by not paying the costs to clean up the contamination mess
which they originally caused and permitted to spread through their
inaction and failure to pay for a prompt and adequate clean-up. If the
Defendants had promptly and pro pcrly paid for an adequate clcan-up.
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the contamination would have béen cleaned up and would not have
spread. By doing nothing and/or inadequate measurcs to date, the
Defendants have saved the money that they would have otherwisc had
to spend and have profited zmdsunjustly enriched themselves by the
sums they failed to pay. i
: .
4. The Defendants should not mcfnelarily bencfit on account of their
" intcntional and/or negligent: mactlon in their failure to timely and
. _property respond to the con&munatlon they caused from their pipeline
operations. f =
I
S.-  Further, to the extent that the Delendanls caused this Court to even
consider such inappropriatc cappmg and/or artificial limiting with
respect to the recoverable ac.tual damages, the 13 sites must be
considered separatcly, as opposed to an aggregate, in seeking to
compare the cost of clean-up and, remediation with any alleged cap
""" value such as market value, +:

i
6. - Any cap or disincentive 10 a polluter which encourages the polluter
", to not timely and clcan up plpclmc leaks and spills will ulumatcl)
. lead to inexcusable spreading of the contamination into the precious
"and scarce groundwater of the State of New Mexico which owns all
of the groundwater and has an- mleresl in preservmg and protecting
that groundwater for its cmzcnry

]
PRAYER FOR RELIEF -

. R
WHEREFORE, PREMISES CONSIDERED, Blaintiffs pray that each of the Defendants be

3 . . pdn . . - .
cited to appear and answer hercin and. that upon final trial that Plaintiffs have judgment against the
Defendants, jointly and severally, for their damages aséet forth in.this original complaint, i.ncluding

but not limited to, their actual damages, punitive dam.é;gc's,'attomey’s fees, pre-judgment and post-

judgment interest at the legal rate, costs of Court and f‘br,'suc_h other and further relief 10 which the
4 -

Plaintiffs may bc cntitled under the facts and circumstances.
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