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1 CHAIRPERSON BAILEY: This i s the 

2 c o n t i n u a t i o n of the O i l Conservation Commission 

3 meeting. Today i s Friday, January 11th, 2013. We 

4 are i n Porter H a l l , i n Santa Fe, New Mexico. 

5 Commissioner Greg Bloom, who i s the 

6 designee of the Commissioner f o r p u b l i c lands, i s 

7 present. 

8 Commissioner Robert Balch, who's the 

9 designee of the Secretary of Energy, Minerals, and 

10 Natural Resources Department, i s present. 

11 And I'mJami Bailey, d i r e c t o r of the O i l 

12 Conservation Commission. 

13 So there is- a quorum of a l l the 

14 commissioners, and we w i l l take up where we l e f t o f f 

15 yesterday evening d e l i b e r a t i n g amendments t o OCD 

16 Rule 17. 

17 COMMISSIONER BLOOM: Madam Chair? 

18 CHAIRPERSON BAILEY: Yes. 

19 COMMISSIONER BLOOM: I spent a l i t t l e b i t 

20 of time l a s t n i g h t l o o k i n g f o r references t o 

21 cathodic w e l l l i t h o l o g y i n the t r a n s c r i p t s of the 

22 hearing and d e l i b e r a t i o n , and found where i t came up 

23 s i g n i f i c a n t l y about three times, and probably I 

24 t h i n k most i m p o r t a n t l y f o r us here today, Volume 12. 

25 We d e l i b e r a t e d and t a l k e d about t h i s . I had some 
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1 questions f o r you and Dr. Balch. 

2 I t ' s pages 2588 and 2597. And reading 

3 t h a t over, I f e e l comfortable t h a t the new methods 

4 f o r l o o k i n g f o r groundwater depth t o groundwater 

5 would be -- i t would seem t o me t o be a good change 

6 t o make. 

7 CHAIRPERSON BAILEY: Oh, okay. 

8 COMMISSIONER BALCH: So I'm reading, a 

9 p o r t i o n of t h a t t r a n s c r i p t b r i e f l y so we are on the 

10 same page. 

11 CHAIRPERSON BAILEY: Yes. We come across 

12 t h a t reference f o r the f i r s t time on page... 

13 COMMISSIONER BALCH: A l l r i g h t . We are 

14 t a l k i n g about maps. 

15 COMMISSIONER BLOOM: And generally, our 

16 discussion was t h a t there are a l o t of blank spaces 

17 on the depth t o groundwater map. And the a b i l i t y t o 

18 use some modeling, cathodic w e l l l i t h o l o g y , and the 

19 other measures mentioned there i t would seem t o help 

20 f i l l i n the gaps a l i t t l e b i t and give us a l i t t l e 

21 b i t more t o work on. Of course i t i s a l l subject t o 

22 OCD review anyhow. So... 

23 CHAIRPERSON BAILEY: Theresa, d i d you f i x 

24 the footnote f o r today? 

25 MS. DURAN-SAENZ: Yes, ma'am, I d i d . 
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1 CHAIRPERSON BAILEY: Okay. 

2 COMMISSIONER BALCH: I d i d n ' t see 

3 anything. I mean, I t h i n k we were mostly i n 

4 agreement yesterday anyway; you j u s t wanted t o 

5 review your notes. So the o p t i o n of data i s good. 

6 While we are reviewing homework, maybe I 

7 can b r i e f l y summarize what I have dug up on the 

8 o n - s i t e discussion. 

9 CHAIRPERSON BAILEY: Sure. 

10 COMMISSIONER BALCH: We've t a l k e d about i t 

11 v i r t u a l l y every day du r i n g testimony because i t 

12 comes up i n a l o t of places. And most of those 

13 instances we would tend t o put t h a t o f f u n t i l we got 

14 t o the closure discussion because we were -- when we 

15 f i r s t s t a r t e d t a l k i n g about i t i n the d e f i n i t i o n s , 

16 there was a c t u a l l y a p r e t t y good d e f i n i t i o n , I 

17 thought, t h a t you, Chairman, brought up from one of 

18 the p u b l i c comments. And t h a t ' s on 2486 of the 

19 Volume 12 t r a n s c r i p t . And i t i s from R360. I t ' s a 

20 p u b l i c comment. 

21 CHAIRPERSON BAILEY: I remember t h a t now. 

22 COMMISSIONER BALCH: Yes. And under 

23 p u b l i c comment on May 2, page 7 on the t r a n s c r i p t , 

24 R3 6 0 suggests -- these are your words -- "keeping 

25 the word 'on-site' throughout 19.15.17.11, and 
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2 boundaries of the lease and/or development plan 

3 wherein e x p l o r a t i o n or production waste continues t o 

4 be under c o n t r o l and management of the operator of 

5 the s i t e . " 

6 CHAIRPERSON BAILEY: I t s t i l l makes sense 

7 t o me. 

8 COMMISSIONER BALCH: I t s t i l l does make 

9 sense t o me. However, we went f o r another 4 5 

10 minutes or an hour or so discussing i t , and then not 

11 making a d e f i n i t i o n , passing i t up u n t i l l a t e r , as 

12 i t were. 

13 And i n a l o t of places we -- we ended up 

14 p u t t i n g i n a s p e c i f i c language, p a r t i c u l a r l y i n 

15 deciding c r i t e r i a t o make sure i t was addressed, 

16 i r r e g a r d l e s s . 

17 The -- a l o t of the debate t h a t we had was 

18 r e a l l y about the p h y s i c a l a b i l i t y t o end the 

19 r e l a t i o n s h i p of p i t s t o pads i n w e l l s i t e s , and 

20 what's defined i n a w e l l s i t e and where the p i t 

21 would probably be. 

22 The discussion we had had a -- u s u a l l y 

23 j u s t o f f the pad. And i n most cases -- and i n f a c t 

24 i n d i r e c t testimony of -- maybe under the 

25 cross-examination of Mike Hasely, i t would be 
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1 i m p r a c t i c a l , r e a l l y , t o have more than a couple o f 

2 w e l l s o f f of one p i t no matter what. 

3 CHAIRPERSON BAILEY: I n a r e l a t e d way we 

4 discussed where t h i s same issue on page 23 of our 

5 d r a f t under "Closure and Reclamation Requirements." 

6 Page 23, 13 C, the i n t r o d u c t o r y 

7 sentence -- or i n t r o d u c t o r y paragraph, where i t 

8 says: "A nearby temporary p i t or b u r i a l trench t h a t 

9 receives waste from another temporary p i t must be 

10 w i t h i n the boundaries of the lease and/or 

11 development plan wherein e x p l o r a t i o n or development 

12 waste continues t o be under the c o n t r o l and 

13 management." 

14 COMMISSIONER BALCH: Now, t h i s i s one of 

15 the examples of -- t h i s i s the r e s u l t of long 

16 d e l i b e r a t i o n by us --

17 CHAIRPERSON BAILEY: Yes. 

18 COMMISSIONER BALCH: -- and p u t t i n g i t 

19 s p e c i f i c a l l y here -- and we put i t s p e c i f i c a l l y i n a 

20 couple of other places as w e l l -- as opposed t o 

21 having a p a r t i c u l a r d e f i n i t i o n . And the t r e n d 

22 r e a l l y was t o put o f f the f i n a l discussion of a 

23 d e f i n i t i o n u n t i l we t a l k e d about closure, which 

24 would be the l a s t place i t came up. 

25 So t h a t ' s -- t h a t ' s b a s i c a l l y where we 
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1 ended up. I t h i n k t h a t the R360 d e f i n i t i o n t h a t we 

2 decided on i s a good place t o s t a r t . 

3 CHAIRPERSON BAILEY: Would you read the 

4 R360 d e f i n i t i o n f o r o n - s i t e , again? 

•5 COMMISSIONER BALCH: Sure. R360, i n the 

6 p u b l i c comment dated May 2, 2012, suggests "keeping 

7 the word 'on-site' throughout 19.15.17.11 NMAC and 

8 d e f i n i n g i t i n 19.15.17.7 NMAC t o mean w i t h i n the 

9 boundaries and the lease and/or development plan 

10 wherein e x p l o r a t i o n and production waste continues 

11 t o be under the c o n t r o l and management of the 

12 operator/producer." 

13 CHAIRPERSON BAILEY: So t h a t does not 

14 r e q u i r e a w e l l s i t e , i t j u s t requires a lease. 

15 COMMISSIONER BALCH: I t j u s t requires i t 

16 be under the c o n t r o l of the person or the company 

17 t h a t o r i g i n a t e s the lease. 

18 COMMISSIONER BLOOM: Well, I could 

19 c e r t a i n l y narrow i t , t h a t some of these leases could 

20 be p r e t t y s u b s t a n t i a l . Some of the other ones... 

21 COMMISSIONER BALCH: You brought t h a t up 

22 before, yeah. They can be very large. 

23 CHAIRPERSON BAILEY: So I s t i l l t h i n k we 

24 should tuck t h a t i n the back of our mind u n t i l we --

25 COMMISSIONER BALCH: We may as w e l l t a c k l e 

PAUL BACA PROFESSIONAL COURT REPORTERS 
d899b045-1 ccd-4310-b933-18452b28c779 



Page 8 

1 i t a f t e r we have done everything else and decide i f 

2 we r e a l l y need a d e f i n i t i o n . Because we have a 

3 v a r i e t y of places d i r e c t l y where i t addresses the 

4 issue. 

5 The only place we r e a l l y have kind of 

6 delayed i t i s w i t h the temporary p i t s , and t h a t ' s 

7 n e c e s s a r i l y not implying closure. 

8 CHAIRPERSON BAILEY: Okay. I was looking 

9 back through the work t h a t we d i d yesterday, or the 

10 document t h a t came out of yesterday's work, and 

11 found a few more e r r o r s t h a t we needed t o discuss 

12 before we got i n t o the meat of other t h i n g s . 

13 On page 13, which would be 17.11 G (5), 

14 the paragraph begins: "The operator s h a l l minimize 

15 l i n e r seams." 

16 As you brought up yesterday, Mr. Bloom, we 

17 had t a l k e d about the language f o r o r i e n t i n g seams 

18 p a r a l l e l t o the l i n e and across the slope t o o r i e n t 

19 the l i n e r seams, and o r i e n t e d them up and down and 

20 not across the slope. And t h a t language does appear 

21 i n many d i f f e r e n t places. 

22 But at the bottom of t h i s paragraph (5) we 

23 had not yet gotten t o changing t h i s language t o 

24 r e f l e c t t h a t standard language. 

25 So f o r the sentence t h a t begins: " P r i o r 
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1 t o f i e l d seaming, the operator s h a l l overlap l i n e r s 

2 four t o s i x inches and o r i e n t seams," and I suggest 

3 we scratch the next few words a l l the way t o -- a l l 

4 the way through " o r i e n t e d along," and have the same 

5 language "up and down, not across the slope," about 

6 the t h i r d l i n e from the bottom. 

7 MS. DURAN-SAENZ: I f I could have you 

8 repeat t h a t one more time. 

9 CHAIRPERSON BAILEY: Okay. One more l i n e 

10 up from your cursor. And i t says ".seams" -- the 

11 next l i n e down from your cursor. "Seams p a r a l l e l t o 

12 the l i n e of maximum slope," t h a t i s f i n e . 

13 Then we scratch -- no, I'm sorry. You 

14 were r i g h t . Scratch " p a r a l l e l t o the l i n e of 

15 maximum slope, i . e . , o r i e n t e d along." Delete t h a t 

16 and i n s e r t "up and down, not across the slope," 

17 which r e f l e c t s the same language as i n the f i r s t 

18 sentence of t h a t paragraph and i n other l o c a t i o n s 

19 also. 

20 COMMISSIONER BALCH: I r e c a l l having some 

21 discussion about t h i s s e c t i o n before. I'm wondering 

22 i f we changed i t i n the m u l t i - w e l l case or -- or i f 

23 we merged them together, because I can't remember. 

24 This i s f o r --

25 CHAIRPERSON BAILEY: Permanent p i t s . 

PAUL BACA PROFESSIONAL COURT REPORTERS 
d899b045-1 ccd-4310-b933-18452b28c779 



Page 10 

1 COMMISSIONER BALCH: -- permanent p i t s . 

2 But f o r almost every other instance we had 

3 m u l t i - w e l l p i t s f o l l o w i n g permanent p i t s , r i g h t ? 

4 CHAIRPERSON BAILEY: Yes, we do. 

5 COMMISSIONER BALCH: I remember t a l k i n g --

6 I remember having a concern about how s p e c i f i c the 

7 c o n s t r u c t i o n and d e f i n i t i o n s were. And we may have 

8 got t o a p o i n t where Mr. Smith sai d we couldn't 

9 r e a l l y change i t because we d i d n ' t t a l k about i t . 

10 CHAIRPERSON BAILEY: That's r i g h t . That 

11 we can't f i x problems t h a t we see unless there has 

12 been discussion. 

13 COMMISSIONER BALCH: Right. Did we do the 

14 same language f o r m u l t i - w e l l ? 

15 CHAIRPERSON BAILEY: That i s on page 16, 

16 (7) -- no, J. 

17 COMMISSIONER BALCH: I t ' s ( 6 ) , i t looks 

18 l i k e , on page 17. 

19 CHAIRPERSON BAILEY: Yes. J (6), on 

20 page 17. And we use t h a t same standard language 

21 there. 

22 COMMISSIONER BALCH: W e l l , except t h a t we 

23 d i d n ' t go i n t o a l l the s p e c i f i c d e t a i l , r i g h t ? 

24 CHAIRPERSON BAILEY: Because we cou ld , 

25 because m u l t i - w e l l permanent p i t s were discussed. 
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1 COMMISSIONER BALCH: Were discussed. 

2 CHAIRPERSON BAILEY: While we are i n t h i s 

3 area on page 16, Number (6) , up at the very top. 

'4 MR. SMITH: Well, l e t me remind you, given 

5 the discussion y o u - a l l j u s t had, not t o be -- w e l l , 

6 i t i s n ' t simply a matter whether they have been 

7 discussed, i t ' s a matter of whether you bel i e v e 

8 there i s s u b s t a n t i a l evidence i n the record t o 

9 j u s t i f y a change and s u b s t a n t i a l -- l e t me see. I'm 

10 k i n d of shooting from the h i p . 

11 S u b s t a n t i a l , as I r e c a l l , i s t h a t i n view 

12 of eve r y t h i n g i n the record a reasonable person 

13 would b e l i e v e t h a t there i s -- I believe i t ' s 

14 something l i k e more evidence than not t o support 

15 your change. 

16 COMMISSIONER BALCH: Well, at the r i s k 

17 of -- I mean, I know we've probably had t h i s 

18 discussion already before. But we found t h a t f o r 

19 m u l t i - w e l l f l u i d p i t s t h a t a truncated d e s c r i p t i o n 

2 0 which would allow best p r a c t i c e s was b e t t e r than the 

21 language t h a t e x i s t e d f o r permanent p i t s . And there 

22 was an awful l o t of discussion about a l l o w i n g best 

23 p r a c t i c e s . That was our j u s t i f i c a t i o n f o r making 

24 t h a t change there. 

25 MR. SMITH: Well -- and I'm sorr y , I've 
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1 f o r g o t t e n t h i s . A l o t of discussion and 

2 d e l i b e r a t i o n or a l o t of discussion? 

3 CHAIRPERSON BAILEY: D e l i b e r a t i o n . 

4 COMMISSIONER BALCH: We d e l i b e r a t e d p r e t t y 

5 e x t e n s i v e l y throughout t h i s s e c t i o n , I t h i n k , when 

6 we were making d e f i n i t i o n s . Because we d i d take a 

7 3-inch paragraph from ( 5 ) , copied i t over t o the 1 

8 m u l t i - w e l l s e c t i o n , and then turned i t i n t o 

9 something t h a t was s u b s t a n t i a l l y shorter. And we 

10 f e l t t h a t i t maintained the p r o t e c t i o n while 

11 a l l o w i n g best p r a c t i c e s . 

12 MR. SMITH: There was discussion about 

13 best p r a c t i c e s , was there not, i n the evidence? 

14 COMMISSIONER BALCH: I would have t o go 

15 back and look at the t r a n s c r i p t . But there 

16 c e r t a i n l y should have been, because t h a t would be 

17 the j u s t i f i c a t i o n argument I would make today. 

18 We can go look a t the t r a n s c r i p t there i f 

19 I could f i n d i t . I t might take a few minutes. 

20 CHAIRPERSON BAILEY: Why not when we take 

21 a break? 

22 COMMISSIONER BALCH: Okay. 

23 CHAIRPERSON BAILEY: We were on page 16, 

24 the top paragraph ( 6 ) . The sentence -- w e l l , i t ' s 

25 a l l the second sentence: " I f the e x i s t i n g 
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1 below-grade tank does not demonstrate i n t e g r i t y , the I 

2 operator s h a l l promptly d r a i n the below-grade tank, j 

3 remove i t from service, and comply w i t h the closure j 

4 requirements of. 19.15.17.13. " j 

5 I t seemed t o me t h a t we were t r y i n g t o get I 

6 t o the p o i n t t h a t i f the e x i s t i n g below-grade tank j 
I 

7 does not demonstrate i n t e g r i t y p r i o r t o June 16, 1 

8 2013, the operator s h a l l promptly d r a i n the J 

9 below-grade tank, because we have a deadline i n the ! 

10 sentence above of June 16th. 

11 But what we mean t o say i n t h a t second 

12 sentence i s t h a t i f there i s a problem w i t h t h a t 

13 tank p r i o r t o the deadline we should take i t out of 

14 service. j 

15 COMMISSIONER BLOOM: I t h i n k i t might be 

16 separate. A c t u a l l y , i t was aimed at d i f f e r e n t 

17 goals. Perhaps the f i r s t sentence i s th a t -- the 

18 grandfather clause. I w i l l take a look at i t , 

19 though. 

20 COMMISSIONER BALCH: For c l a r i t y , I t h i n k 

21 we are s t i l l t a l k i n g i n t h a t l a s t sentence about 

22 s i n g l e - w a l l e d below-grade tanks, and we might want 

23 t o be s p e c i f i c about t h a t . And we have other places j 

24 where we t a l k about -- j 

25 COMMISSIONER BLOOM: I'm sorry. I read 
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1 t h i s as language t h a t r e l a t e s t o making sure t h a t i f 

2 there are si n g l e - w a l l e d -- legacy s i n g l e - w a l l e d 

3 below-grade tanks where a p o r t i o n of the tank 

4 s i d e w a l l i s below the surface and not v i s i b l e , t h a t 

5 has t o come out by June 16th, 2013. 

6 And the second p a r t , I bel i e v e i t t o mean 

7 t h a t i f at any p o i n t up u n t i l t h a t time the tank 

8 f a i l s i t s i n t e g r i t y t e s t , then the operator should 

9 d r a i n i t and remove i t from se r v i c e . 

10 COMMISSIONER BALCH: I guess what I'm 

11 wondering i s i f t h a t i s redundant. Because i f the 

12 tank f a i l s an i n t e g r i t y t e s t i t already has t o be 

13 removed. 

14 COMMISSIONER BLOOM: Okay. That's a good 

15 question. 

16 CHAIRPERSON BAILEY: I n the paragraph • 

17 below we have the same language, t h a t i f i t doesn't 

18 demonstrate i n t e g r i t y i t has t o be removed. 

19 So we have c o n s i s t e n t l y used t h a t l a s t 

20 sentence t o re q u i r e removal i f there i s no 

21 i n t e g r i t y . 

22 I n paragraph (6) we have a deadline of 

23 June 16th, 2013, but we are not i n s t r u c t i n g the 

24 operators t o remove tanks p r i o r t o t h a t date i f they 

25 don't demonstrate i n t e g r i t y . 
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1 COMMISSIONER BLOOM: I'm sorr y . Which one 

2 are you t a l k i n g about again? 

3 CHAIRPERSON BAILEY: Paragraph (6). 

4 COMMISSIONER BLOOM: Paragraph ( 6 ) . 

5 MR. SMITH: Now, t h a t i s not red 

6 u n d e r l i n e . I s t h a t o l d language? 

7 COMMISSIONER BLOOM: So --

8 CHAIRPERSON BAILEY: Yes, t h a t i s o l d 

9 language. 

10 COMMISSIONER BLOOM: So i f we go -- I 

11 t h i n k what we are lo o k i n g a t , i f we look at (5 ) , 

12 ( 6 ) , and (7) together, (5) i s the case where there 

i3 i s a s i n g l e - w a l l e d below-grade tank where the 

14 sidewalls are open f o r i n s p e c t i o n . 

15 CHAIRPERSON BAILEY: Uh-huh. 

16 COMMISSIONER BLOOM: (6) i s where a 

17 s i n g l e - w a l l e d below-grade tank -- where they are not 

18 v i s i b l e f o r i n s p e c t i o n . And (7) i s a double-walled 

19 below-grade tank which doesn't meet a l l of the 

20 requirements of (1) through ( 4 ) . 

21 COMMISSIONER BALCH: These are a l l f o r 

22 grandfathered tanks. They were a l l before the r u l e . 

23 COMMISSIONER BLOOM: Yes. 

24 I thought --

25 COMMISSIONER BALCH: We d i d n ' t change the 
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1 language i n (6 ) . We modified language i n (5) and 

2 added language i n ( 7 ) . 

•3 MR. SMITH: Well, I don't know. I'm 

4 concerned about the use of the e f f e c t i v e date of 

5 t h i s amendment. For one t h i n g , I t h i n k what you are 

6 going t o wind up having i s a repeal and replace. 

7 And the e f f e c t i v e date of t h i s amendment r e f e r s t o 

8 which amendment? 

9 And I'm a f r a i d t h a t t h a t i s going t o be 

10 confusing, and I'm wondering i f you want t o pi c k a 

11 hard date t h a t ' s f a r enough out t h a t you w i l l be 

12 r e l a t i v e l y -- oh, Lord, t h a t ' s a mess c e r t a i n 

13 t h a t the amendment or the replace -- repeal and 

14 replace would be e f f e c t i v e by then. 

15 But I don't know t h a t you can r e a l l y do 

16 t h a t unless you r e a l l y go w e l l out. 

17 COMMISSIONER BALCH: Would i t be 

18 reasonable t o put i n a s p e c i f i c date, and then we 

19 can modify t h a t date r i g h t up u n t i l the time we are 

20 done w i t h t h a t r u l e and su b m i t t i n g i t f o r t h a t 

21 process, and maybe add a couple months past t h a t 

22 p o i n t , past the date t h a t we are done? 

23 MR. SMITH: By "we," I can only hope you 

24 mean i n c l u d i n g the order having been d r a f t e d . 

25 COMMISSIONER BALCH: Drafted order, gone 
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through a l l of the process t h a t gets i t i n t o the 

2 books. 

3 The other p o s s i b i l i t y may be j u s t t o put 

4 everything t o t h a t June 16th, 2013, date and hope 

5 i t ' s a l l done by then. 

6 MR. SMITH: By when? 

7 

8 

COMMISSIONER BALCH: June 16th. 

MR. SMITH: I would as soon you did n ' t do 

9 t h a t . Remember we have the session here 

10 i n t e r v e n i n g . 

11 COMMISSIONER BALCH: Okay. 

12 MR. SMITH: Maybe the t h i n g t o do i s t o 

13 bracket t h a t i n boldface and j u s t put i n i n a l l caps 

14 "hard date" so t h a t t h a t can be changed towards the 

15 very end of the process. 

16 COMMISSIONER BALCH: So when we are done, 

17 maybe put a two-month timer on i t f o r the r e s t of 

18 the process. 

19 I t would also have t o be changed t o (7), 

20 or h i g h l i g h t e d i n (7) , also the other places. 

21 COMMISSIONER BLOOM: So pre v i o u s l y , t h a t 

22 used t o read, i n the e x i s t i n g p i t r u l e : "The 

23 operator of a below-grade tank constructed and 

24 i n s t a l l e d p r i o r t o June 16th, 2008"? 

25 CHAIRPERSON BAILEY: And then they were 
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1 given f i v e years a f t e r t h a t date t o close t h e i r 

2 tanks, which i s how we come up w i t h June 16th of 

3 2013. 

4 COMMISSIONER BLOOM: This doesn't seem t o 

5 t r i g g e r any a c t i o n , r i g h t , i n (5)? 

6 COMMISSIONER BALCH: That's because those 

7 tanks were then grandfathered and allowed t o 

8 continue. 

9 COMMISSIONER BLOOM: Why don't we j u s t 

10 leave t h a t o l d date i n there? Almost -- I mean, why 

11 wouldn't we leave t h a t date i n there? Anything t h a t 

12 was constructed a f t e r t h a t date should be b u i l t t o 

13 cur r e n t codes, r i g h t , t h a t we set f o r t h up above? 

14 COMMISSIONER BALCH: Right. 

15 COMMISSIONER BLOOM: Between June 16th, 

16 2008, and today, or whatever the e f f e c t i v e date i s , 

17 no new below-grade tanks t h a t don't meet... 

18 COMMISSIONER BALCH: Having been put i n t o 

19 service . So I guess I wonder why we don't have the 

20 o r i g i n a l -- why we couldn't have the o r i g i n a l date. 

21 CHAIRPERSON BAILEY: Well, because i t says 

22 " s h a l l close w i t h i n f i v e years a f t e r June 16th, 

23 2008," which happens t o be June 16th, 2013. 

24 COMMISSIONER BALCH: We are t a l k i n g about 

25 (5). This i s f o r the ones t h a t do have a l l sides 
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1 v i s u a l , open f o r v i s u a l i n s p e c t i o n . 

2 CHAIRPERSON BAILEY: Okay. That's 

3 s i n g l e - w a l l e d below-grade tanks. 

4 COMMISSIONER BALCH: And I t h i n k the 

5 previous v e r s i o n of the r u l e would s t i l l have t h a t , 

6 i f I remember. 

7 CHAIRPERSON BAILEY: "Shall comply w i t h 

8 Subsection I or close i t w i t h i n f i v e years a f t e r 

9 June 16th, 2008." So we could go ahead and put 

10 June 16th, 2013, r i g h t there, too. 

11 COMMISSIONER BALCH: Because, as Mr. Bloom 

12 mentioned, there hasn't been any of these put i n t o 

13 service since t h a t date, or shouldn't have been. 

14 CHAIRPERSON BAILEY: Shouldn't have been. 

15 COMMISSIONER BLOOM: So i n NMOGA's 

16 o r i g i n a l p e t i t i o n they would not -- they would not 

17 remove t h i s from service unless i t doesn't meet --

18 I'm sor r y -- i t doesn't meet -- unless i t doesn't 

19 show i n t e g r i t y . 

20 I t h i n k what we do here i s j u s t replace 

21 the e f f e c t i v e date of t h i s amendment w i t h the 

22 o r i g i n a l language, which i s June 16th, 2008, and we 

23 are good. Because here we are saying even though 

24 i t ' s s i n g l e - w a l l e d , i f you can inspect i t and see 

25 t h a t i t ' s not le a k i n g you can leave t h a t 
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1 s i n g l e - w a l l e d tank i n . s e r v i c e unless i t doesn't 

2 demonstrate i n t e g r i t y , and then i t has t o be 

3 removed. 

4 CHAIRPERSON BAILEY: But t h i s -- the 

5 o r i g i n a l language of the current r u l e says you have 

6 t o close i t w i t h i n f i v e years. So you have u n t i l 

7 2013 t o close the s i n g l e - w a l l e d below-grade tanks. 

8 COMMISSIONER BALCH: That was c l o s i n g a l l 

9 of them. I t h i n k t h a t what we are now saying i s i f 

10 they have i n t e g r i t y and you can see a l l sides, t h a t 

11 they are grandfathered, you can -- can continue t o 

12 e x i s t . 

13 CHAIRPERSON BAILEY: The o r i g i n a l r u l e 

14 gave a deadline of t h i s June t o comply w i t h the 

15 requirements or t o close the tank. 

16 > COMMISSIONER BALCH: Okay. Well, I t h i n k 

17 the o r i g i n a l date would s t i l l apply. 

18 CHAIRPERSON BAILEY: The o r i g i n a l date i s 

19 f i v e years a f t e r June 16th, 2008, which brings i t t o 

20 2013. 

21 COMMISSIONER BALCH: R i g h t . L i k e i n ( 6 ) . 

22 CHAIRPERSON BAILEY: R i g h t . 

23 COMMISSIONER BLOOM: L e t me show you t h e 

24 v e r s i o n t h a t I ' m l o o k i n g a t . That d i d n o t t a k e 

25 b e l o w - g r a d e - - i t d i d n o t t a k e any b e l o w - g r a d e t a n k s 
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1 out of ser v i c e . 

2 CHAIRPERSON BAILEY: You're looking at the 

3 proposal? 

4 COMMISSIONER BLOOM: Yeah. 

5 CHAIRPERSON BAILEY: What page i s that? 

6 COMMISSIONER BLOOM: Page 18. 

7 CHAIRPERSON BAILEY: Their proposal says 

8 they don't have t o be removed from service. 

9 COMMISSIONER BLOOM: Right. 

10 CHAIRPERSON BAILEY: And we're saying t h a t 

11 they do. The o l d r u l e says t h a t they do. 

12 COMMISSIONER BALCH: The new r u l e --

13 COMMISSIONER BLOOM: I don't read the o l d 

14 . r u l e t h a t way. 

15 COMMISSIONER BALCH: Well, t h a t ' s the way 

16 I t h i n k everybody else read i t . 

17 COMMISSIONER BLOOM: Because the o l d --

18 l e t ' s see. The o l d paragraph (6) gave people u n t i l 

19 June 16, 2008, i f i t was s i n g l e - w a l l e d or any 

2 0 p o r t i o n of the tank w a l l s below the ground surface 

21 were not v i s i b l e , then i t had t o be removed. 

22 CHAIRPERSON BAILEY: W i t h i n f i v e years. 

23 COMMISSIONER BLOOM: Wit h i n f i v e years, 

24 yes. 

25 But i f i t was s i n g l e - w a l l e d - - because the 
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1 o l d paragraph (5) read: "Operator below-grade tank . 1 

2 constructed and i n s t a l l e d p r i o r t o June 16th, 2008, j 

3 which does not meet a l l of the requirements of | 

4 paragraph (1) through (4) i s not -- i s not included j 

5 in paragraph (6), is not required to equip or \ 

6 r e t r o f i t the below-grade tank so long as i t I 

7 demonstrates i n t e g r i t y . I f i t does not demonstrate ] 

8 integrity, then the operator shall promptly remove \ 

9 t h a t tank from service and i n s t a l l " -- i t used t o j 

10 say "and i n s t a l l below-grade tank." How can we make j 

11 them i n s t a l l one i f they don't want t o i n s t a l l one? | 

12 COMMISSIONER BALCH: I t h i n k -- I don't 

13 know i f I could make j u s t a general comment. Some 

14 of these things t h a t we are approaching now we j 

15 d e l i b e r a t e d e x t e n s i v e l y e a r l i e r on, and I hate t o 

16 second-guess. I mean i t ' s a good idea t o go back 

17 and look at what we d i d and make sure i t does what I 

18 we thought i t d i d . But completely r e s t a r t i n g a 

19 d e l i b e r a t i o n on i t may not be the most e f f e c t i v e use 

2 0 of our time. 

21 CHAIRPERSON BAILEY: Unless we've had j u s t 

22 a r e a l complete change of heart and need t o t r y I 

23 t o . . . 

24 COMMISSIONER BALCH: Yes. I t h i n k t h a t 

25 the - - what the - - what the proponents were asking j 
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1 f o r , e s s e n t i a l l y , was t o be able t o grandfather some 

2 of these tanks t h a t would have had t o have been 

3 removed or r e g i s t e r e d -- or not r e g i s t e r e d -- or 

4 per m i t t e d i n the previous v e r s i o n of the Rule 17. 

5 And i n t h a t regard, i n ( 5 ) , (6) , and (7) , 

6 we broke out three cases of those tanks. Well, 

7 there's a c t u a l l y f o u r cases. 

8 You have below-wall tanks t h a t are v i s i b l e 

9 on a l l sides. You have double-walled tanks below 

10 grade t h a t you don't have v i s i b l e on a l l sides. And 

11 then you have s i n g l e - w a l l e d tanks i n both of those 

12 categories. 

13 The concern was -- the greatest concern 

14 was -- from a s a f e t y p o i n t of view -- i s 

15 s i n g l e - w a l l e d tanks t h a t you can't see a l l sides. 

16 COMMISSIONER BLOOM: Yeah. 

17 COMMISSIONER BALCH: Because you cannot 

18 demonstrate i n t e g r i t y . 

19 COMMISSIONER BLOOM: Right. 

20 COMMISSIONER BALCH: Double-walled tanks 

21 t h a t you can't see a l l sides there are other ways 

22 you can t e s t the i n t e g r i t y of the tank. Any tank 

23 t h a t you can see a l l sides you can do a v i s u a l 

24 i n s p e c t i o n of i n t e g r i t y . 

25 So again, I don't want t o second-guess our 
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1 e a r l i e r d e l i b e r a t i o n . And i f you .want t o make 

2 s u b s t a n t i a l changes t o more than j u s t a date, then 

3 we probably ought t o go back and look a t what we --

4 what we discussed before. 

5 COMMISSIONER BLOOM: Right. I'm not q u i t e 

6 sure. I t h i n k we're s t i l l on the same page. I j u s t 

7 t h i n k there i s a b i t of confusion. 

8 So i n ( 5 ) , the question here i s j u s t the 

9 p o r t i o n i n yellow? 

10 COMMISSIONER BALCH: I t h i n k i t ' s the 

11 date. And I want t o say th a t because a l l operators 

12 have known f o r f o u r and a h a l f years t h a t t h i s 

13 deadline was coming t h a t maintaining t h a t o r i g i n a l 

14 date would not be a burden at a l l . 

15 However, i n (5) , i f they can demonstrate 

16 the i n t e g r i t y they don't have t o remove i t . That's 

17 the a d d i t i o n . 

18 That's probably changing our m o d i f i c a t i o n s 

19 i n (1) through (4) of t h i s s e c t i o n , which I would 

20 have t o go back and review. 

21 Now, those are the new s p e c i f i c a t i o n s . 

22 Okay. My understanding of (5) i s i f you 

23 have a s i n g l e - w a l l e d tank t h a t does not otherwise 

24 meet the new standard but demonstrates i n t e g r i t y you 

25 can leave i t i n place; otherwise, you must remove i t 
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by X date. 

2 COMMISSIONER BLOOM: On (5)? 

3 COMMISSIONER BALCH: That's my 

4 i n t e r p r e t a t i o n of (5 ) . 

5 COMMISSIONER BLOOM: Your i n t e r p r e t a t i o n 

6 i s t h a t . i f i t ' s a below-grade tank --

7 COMMISSIONER BALCH: A l l sides are v i s i b l e 

8 f o r i n s p e c t i o n . 

9 COMMISSIONER BLOOM: -- they must be 

10 removed? 

11 COMMISSIONER BALCH: And i f a l l sides are 

12 open f o r i n s p e c t i o n . 

13 COMMISSIONER BLOOM: That's your 

14 i n t e r p r e t a t i o n of i t as i t reads there? 

15 COMMISSIONER BALCH: That's what I am 

16 reading r i g h t there. 

17 COMMISSIONER BLOOM: I don't read i t t h a t 

18 way. 

19 COMMISSIONER BALCH: I don't t h i n k i t has 

20 t o be removed i f i t demonstrates i n t e g r i t y . 

21 COMMISSIONER BLOOM: Correct. I t does not 

22 have t o be removed i f i t demonstrates i n t e g r i t y . 

23 COMMISSIONER BALCH: Right. And I t h i n k 

24 t h a t ' s the i n t e n t . 

25 COMMISSIONER BLOOM: Right. 
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1 COMMISSIONER BALCH: I n (6) we do the same 

2 t h i n g -- or, the same t h i n g -- t h i s i s f o r 

3 s i n g l e - w a l l e d tanks where a p o r t i o n of the tank w a l l 

4 i s not v i s i b l e . And these we l e f t as having t o be 

5 removed because you cannot demonstrate i n t e g r i t y . 

6 COMMISSIONER BLOOM: Correct. 

7 COMMISSIONER BALCH: And f o r (7) you 

8 e s s e n t i a l l y have the same case as (5) except you 

9 have a double-walled tank. 

10 COMMISSIONER BLOOM: Yes. 

11 CHAIRPERSON BAILEY: So the only issue 

12 before us i s t o s u b s t i t u t e the language that's- there 

13 t h a t says the e f f e c t i v e date of t h i s amendment --

14 COMMISSIONER BALCH: Right. 

15 CHAIRPERSON BAILEY: And t o choose a date. 

16 COMMISSIONER BALCH: Right. And I t h i n k 

17 f o r (5) , at l e a s t , t h a t date should be --

18 COMMISSIONER BLOOM: I t h i n k t h a t date 

19 should -- I don't know why i t s t i l l wouldn't read 

20 June 2008, because nobody has put i n a single - w a l l e d 

21 below-grade tank without the sidewalls being open 

22 f o r i n s p e c t i o n since then. 

23 COMMISSIONER BALCH: O r i g i n a l l y they gave 

24 them f i v e years. You want t o make sure t h a t --

25 w e l l , I t h i n k i t ' s k i n d of a moot p o i n t . Because i n 
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t h a t f i v e years nobody has been able t o i n s t a l l a 

2 s i n g l e - w a l l e d tank t h a t d i d n ' t have -- I don't t h i n k 

3 anybody has been able t o i n s t a l l a s i n g l e - w a l l e d 

4 tank at a l l . 

5 CHAIRPERSON BAILEY: We have had a l o t of 

6 closures though. 

7 COMMISSIONER BALCH: Yes. So I mean,-you 

8 could put i n the hard date or you could put f i v e 

9 years from -- from 2008, i f you want t o be 

10 a b s o l u t e l y precise. But none have been i n s t a l l e d 

11 since t h a t date anyway. 

12 I t h i n k e i t h e r way i t works. 

13 CHAIRPERSON BAILEY: Commissioner Bloom, 

14 are you concerned t h a t there could be an operator 

15 t h a t would i n s t a l l a below -- s i n g l e - w a l l e d 

16 below-grade tank where the sides are not v i s i b l e at 

17 some p o i n t between now and June 16th? 

18 COMMISSIONER BLOOM: No, they couldn't do 

19 t h a t given the cu r r e n t r u l i n g . 

20 COMMISSIONER BALCH: Well, no, there would 

21 be --

22 COMMISSIONER BLOOM: We could say 

23 e f f e c t i v e t h i s e f f e c t i v e date. 

24 COMMISSIONER BALCH: But I t h i n k there 

25 would be a window where, i f t h i s r u l e were put i n 
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place i n May, and then i n June you can't put any 

2 more of these tanks, then somebody could put i n a 

3 tank and i t would be grandfathered, i n t h a t 

4 one-month p e r i o d . And t h a t ' s a l i t t l e slack, and 

5 t h a t ' s probably why we put the e f f e c t i v e date of 

6 t h i s amendment. 

7 COMMISSIONER BLOOM: So we are not 

8 changing any of the requirements f o r the tanks, so 

9 t h a t -- I don't t h i n k any -- I don't t h i n k tanks 

10 i n s t a l l e d d u r i n g the current r u l e , the tanks w i t h 

11 the new r u l e would be any d i f f e r e n t , w i t h the 

12 requirements. 

13 CHAIRPERSON BAILEY: The d i f f e r e n c e i s 

14 t h a t c u r r e n t l y tanks are per m i t t e d where, w i t h the 

15 approval of what we are working on, they would be 

16 r e g i s t e r e d . 

17 COMMISSIONER BLOOM: Would be r e g i s t e r e d , 

18 yeah. 

19 COMMISSIONER BALCH: Permitted, f u l l - s i d e d 

20 c r i t e r i a , a l l of t h a t s t u f f . 

21 COMMISSIONER BLOOM: No, I'm f i n e , i f we 

22 want t o j u s t throw a date up there. I t h i n k i t . . . 

23 COMMISSIONER BALCH: Well, I t h i n k you can 

24 e i t h e r put the date of whatever we are going t o c a l l 

25 t h i s repeal on -- repeal and replace, not an 
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1 amendment, r i g h t ? j 

1 
2 MR. SMITH: No, i t ' s not. I don't believe I 

3 i t would be t e c h n i c a l l y c a l l e d an amendment. I 

4 t h i n k i f you can come up w i t h a hard date you are 

5 b e t t e r o f f . 

6 COMMISSIONER BALCH: Okay. I f you want t o 

7 remove the gray area, then go back t o the language 

8 t h a t says t h a t was i n s t a l l e d p r i o r t o 2011. 

9 CHAIRPERSON BAILEY: Let's j u s t put 

10 June 16, 2013. That way we're consistent w i t h 

11 paragraph (5) and paragraph (6) and paragraph ( 7 ) . 

12 Because t h a t also has t h a t language, " e f f e c t i v e date 

13 of t h i s amendment." 

14 COMMISSIONER BLOOM: Okay. I'm okay w i t h 

15 t h a t . I t h i n k i t comes out the same i n the end. 

16 So. . . 

17 COMMISSIONER BALCH: At t h i s r a t e we may 

18 be past June 16 by the time we are done, anyway. I t 

19 takes a month -- two months t o go through the 

20 v e t t i n g process and a l l of t h a t f o r i t t o become an 

21 o f f i c i a l r u l e . 

22 MR. SMITH: Do you know that? I don't, 

23 Theresa. 

24 MS. DURAN-SAENZ: I t u s u a l l y i s about 60 

25 days because we have t o p rov ide the i n f o r m a t i o n , 

PAUL BACA PROFESSIONAL COURT REPORTERS 
d899t>045-1 ccd-4310-b933-18452b28c779 



Page 30 

1 f i l e i t w i t h records and archives, and then they 

2 post at the end of each month. 

3 COMMISSIONER BALCH: And even when we are 

4 done w i t h d e l i b e r a t i o n we w i l l probably -- there 

5 w i l l be a time p e r i o d where the r u l e i s being 

6 f i n a l i z e d . And then we w i l l come back and look at 

7 i t again. And then -- then we w i l l have t o 

8 a c t u a l l y --

9 CHAIRPERSON BAILEY: Sign the order. 

10 COMMISSIONER BALCH: That's when we w i l l 

11 s i g n the order. So there's many months before 

12 probably t h a t a l l happens. 

13 CHAIRPERSON BAILEY: So Mr. Smith's 

14 suggestion was simply put i n brackets and bold "hard 

15 date." 

16 MR. SMITH: Even then i t w i l l be, of 

17 course, an estimate. And you w i l l want t o put a 

18 hard date i n t h a t ' s p r e t t y w e l l out there. I mean, 

19 you want t o have your hard date a f t e r the e f f e c t i v e 

2 0 date of your repeal and replace. You don't want t o 

21 take a r i s k of i t being before. 

22 COMMISSIONER BALCH: Well, leaving 

23 June 16th, 2013, keeps the r u l e i n l i n e w i t h the 

24 o r i g i n a l -- not the o r i g i n a l -- the previous v e r s i o n 

25 of the r u l e , where the operators have f i v e years 
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1 from June 16th, 2008, t o comply. So t h i s shouldn't j 

? 
2 s u r p r i s e anybody, t h a t they s t i l l have t o make t h e i r | 

3 tanks comply or remove them before t h a t date. I t 

4 maintains the o r i g i n a l date. 

5 MR. SMITH: I guess what I j u s t -- I'm 

6 confused about, as long as you brought me i n t o t h i s , 

7 i s , the date there has to. do w i t h the i n s t a l l a t i o n 

8 of i t not the compliance date. And i f 

9 COMMISSIONER BALCH: Oh. And we have t h i s 

10 wrong, now. This i s not r i g h t . 

11 MR. SMITH: I mean, t h i s i s o r i g i n a l . And 

12 i t was p r i o r t o -- I'm assuming what you meant by 

13 the e f f e c t i v e date of t h i s amendment was the 

14 e f f e c t i v e date of the amendment t h a t i n s e r t e d t h a t 

15 language. So i t would look t o me l i k e i t should 

16 be -- i t looked t o me l i k e i t should be June 16th, 

17 2008. And then i f you want them t o have f i v e years 

18 t o comply... 

19 COMMISSIONER BLOOM: No, t h i s i s n ' t making 

2 0 anybody comply. The o r i g i n a l language was 

21 June 16th, 2008. I t h i n k t h a t ' s probably okay t o 

22 j u s t leave i t l i k e t h a t . 

23 MR. SMITH: Oh. I would t h i n k . . . 

24 COMMISSIONER BALCH: I t h i n k t h a t f i x e s 

25 i t , a c t u a l l y . You don't have t o do anything else. 
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1 B a s i c a l l y , there's two things t h a t happen. As long 

2 as i t maintains i n t e g r i t y i t can stay. And i f i t 

3 stops demonstrating i n t e g r i t y i t has t o be removed. 

4 CHAIRPERSON BAILEY: So we can delete the 

5 suggested language by i n d u s t r y of i n s e r t i n g the 

6 e f f e c t i v e date of t h i s amendment? 

7 COMMISSIONER BALCH: Yes. 

8 CHAIRPERSON BAILEY: And r e t a i n the 

9 June 16, 2008, date. 

10 COMMISSIONER BALCH: A l l r i g h t . Let's 

11 look q u i c k l y at (6) and (7 ) . I t h i n k i t ' s the same 

12 change f o r ( 6 ) . 

13 CHAIRPERSON BAILEY: I t i s , which holds t o 

14 the cu r r e n t dates c i t e d i n the cu r r e n t r u l e . 

15 COMMISSIONER BALCH: I bel i e v e t h i s w i l l 

16 apply t o (7) as w e l l . 

17 MR. SMITH: Now, t h i s i s another matter. 

18 COMMISSIONER BALCH: Oh, yeah. There 

19 d e f i n i t e l y could have been double-walled tanks 

20 i n s t a l l e d i n the l a s t f i v e years. So t h i s may be 

21 where we have t o put our own date. 

22 There would not have been any 

23 double-walled tanks i n s t a l l e d t h a t d i d not meet the 

24 requirements. 

25 CHAIRPERSON BAILEY: Because as of 2009, 
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1 at the l a t e s t , a l l other below-grade tanks i n which 

2 the sidewalls aire not open f o r v i s i b l e i n s p e c t i o n 

3 s h a l l be double-walled w i t h leak d e t e c t i o n 

4 c a p a b i l i t y . 

5 COMMISSIONER BALCH: B a s i c a l l y , they --

6 yeah, I t h i n k we can use the June 16, 2008, date 

7 because everything else since then would have used 

8 these requirements. 

9 B a s i c a l l y , these three paragraphs are the 

10 grandfather clause. 

11 MR. SMITH: Well, but t h i s i s e n t i r e l y new 

12 language. 

13 COMMISSIONER BLOOM: No, t h i s i s being 

14 modified from e x i s t i n g language. 

15 COMMISSIONER BALCH: E s s e n t i a l l y ( 5 ) , ( 6 ) , 

16 and (7) address the same t h i n g f o r three d i f f e r e n t 

17 kinds of tanks. 

18 COMMISSIONER BLOOM: Oh, I'm sorry. ( 7 ) . 

19 Yeah, t h a t i s the language t h a t we put i n . 

20 MR. SMITH: So i f t h a t ' s new language t h a t 

21 you have put i n , the -- the other paragraphs t h a t 

22 reference June 16th, 2008, are grandfathering i n 

23 tanks i n s t a l l e d p r i o r t o the date t h a t t h i s 

24 r e g u l a t i o n took e f f e c t . 

25 I f (7) i s e n t i r e l y new language i t would 
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1 seem t o me t h a t you would need t o grandfather i n 

2 tanks t h a t were i n s t a l l e d p r i o r t o the date t h a t 

3 t h i s new language becomes law. 

4 COMMISSIONER BALCH: No, I t h i n k there 

5 might be a l i t t l e b i t of confusion there. 

6 MR. SMITH: No doubt. 

7 COMMISSIONER BALCH: This paragraph (7) 

8 addresses -- we are addressing the o l d double-walled 

9 tanks, pre-2008 double-walled tanks. 

10 MR. SMITH: Why pre-2008? 

11 COMMISSIONER BALCH: Because since 2008 

12 they're -- any new tank t h a t has been i n s t a l l e d has 

13 already met the requirements. 

14 CHAIRPERSON BAILEY: They a l l have t o be 

15 double-walled. 

16 MR. SMITH: A l l r i g h t . So t h i s i s based 

17 on the assumption of compliance w i t h the p r i o r law. 

18 COMMISSIONER BALCH: Yes. This i s -- t h i s 

19 was --

20 MR. SMITH: Okay. 

21 COMMISSIONER BALCH: No, not t h a t . This 

22 case was l e f t out. 

23 MR. SMITH: Okay. A l l r i g h t . Yeah. I 

24 don't -- then I t h i n k -- and I t h i n k t h a t you can 

25 f a i r l y assume t h a t . I j u s t wanted t o make sure t h a t 
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1 there weren't operators t h a t were i n compliance 

2 since 2008 t h a t are now caught sh o r t . But you are 

3 avoiding t h a t . 

4 COMMISSIONER BALCH: They are a l l i n 

5 compliance. 

6 MR. SMITH: Then I t h i n k t h a t ' s f i n e . 

7 COMMISSIONER BALCH: Okay. 

8 CHAIRPERSON BAILEY: Are we ready t o move 

9 on? 

10 MR. SMITH: I'm glad I could make t h a t 

11 more d i f f i c u l t f o r you, Jami. 

12 CHAIRPERSON BAILEY: I appreciate t h a t . 

13 COMMISSIONER BALCH: I f you want t o go t o 

14 the previous s e c t i o n , I have found our discussion of 

15 the w e l l --

16 CHAIRPERSON BAILEY: Oh, okay. 

17 COMMISSIONER BALCH: And i t s t a r t s on 

18 page 28 of the d e l i b e r a t i o n which i s -- I t h i n k i t ' s 

19 i n Volume 12. Volume 13, I'm sorr y . 

20 And indeed, we do go through t h i s 

21 discussion about the unnecessary d e t a i l and the 

22 language s p e c i f i c a t i o n . 

23 I d i d , indeed, b r i n g up the best p r a c t i c e s 

24 discussion t h a t was from testimony. And I haven't 

25 s c r o l l e d down t o see why we d i d n ' t change i t i n (5) , 
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or maybe we j u s t d i d n ' t even look at i t i n (5) at 

2 t h a t time. 

3 That's a l l the discussion we had. I t h i n k 

4 maybe we need t o look at (5 ) . We borrowed the 

5 language from (5), modified i t the way we saw f i t , 

6 and then d i d n ' t do anything w i t h ( 5 ) . 

7 CHAIRPERSON BAILEY: Because i t was 

8 current language t h a t was not proposed f o r 

9 amendment. 

10 COMMISSIONER BALCH: Yes. Now having s a i d 

11 t h a t , would i t be reasonable t o go back and change 

12 t h a t language t o match our new ver s i o n of the 

13 language t h a t we are using f o r m u l t i - w e l l f l u i d 

14 management p i t s ? 

15 MR. SMITH: I t h i n k you can change f o r 

16 consistency sake. 

17 CHAIRPERSON BAILEY: A l l r i g h t . 

18 MR. SMITH: I hope I sa i d t h a t before. 

19 COMMISSIONER BALCH: I t h i n k we d i d n ' t | 

• 20 t a l k about i t before. I n t h i s p a r t i c u l a r case I 

21 don't t h i n k we t a l k e d about i t before, t h i s 

22 p a r t i c u l a r issue. 

23 We didn't have that discussion about \ 

24 r e p l a c i n g the e x i s t i n g language i n (5), unless i t 

25 was in a different part of the deliberation. \ 

\ 

— — . •- -^^^^ - — J 
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1 MR. SMITH: Yes. I t h i n k as long as you 

2 have the evidence t h a t you need f o r - - f o r the 

3 o r i g i n a l change, and you want t o change others f o r 

4 consistency, assuming t h a t the other ones t h a t you 

5 change are s i m i l a r , then I would t h i n k t h a t you 

6 would want t o make t h a t change. 

7 COMMISSIONER BALCH: So we modeled the 

. 8 m u l t i - w e l l f l u i d management p i t s and the design 

9 a f t e r permanent p i t s . 

10 MR.. SMITH: Right. 

11 COMMISSIONER BALCH: We came up w i t h what 

12 we f e l t was a b e t t e r d e s c r i p t i o n of how t o work w i t h 

13 the seams f o r m u l t i - w e l l f l u i d management p i t s , and 

14 then we d i d n ' t r e t r o a c t i v e l y apply t h a t t o 

15 permanent. Perhaps we ought t o . 

16 CHAIRPERSON BAILEY: Well, what we can do 

17 i s go t o page 16, see what we've re q u i r e d f o r 

18 m u l t i - w e l l management p i t s , and then compare t h a t 

19 w i t h the requirements on page 12 f o r permanent p i t s . 

20 And i f we f e e l l i k e the m u l t i - w e l l 

21 management p i t s e c t i o n covers what needs t o be 

22 covered, we can i n s e r t the words t o include 

23 permanent p i t i n t h a t s e c t i o n , and then delete the 

24 s e c t i o n on permanent p i t s . That would be the 

25 easiest way, i f we are being co n s i s t e n t , t o j u s t 
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1 have both of them i n the one sec t i o n r a t h e r than two 

2 separate sections. 

3 MR. SMITH: As long as, i n doing t h a t , 

4 whatever e f f e c t i v e changes are being made t o the 

5 permanent p i t s , are they being made based on 

6 evidence or based on consistency? 

7 CHAIRPERSON BAILEY: We would make the 

8 c o n s t r u c t i o n requirements f o r permanent p i t s 

9 a b s o l u t e l y consistent w i t h the m u l t i - w e l l permanent 

10 p i t s , t h a t -- we d i d have q u i t e a b i t of testimony 

11 and discussion. 

12 COMMISSIONER BLOOM: So one d i f f e r e n c e 

13 t h a t s t i c k s out i n the permanent p i t s -- w e l l , f o r 

14 m u l t i - w e l l f l u i d management p i t s -- when we are 

15 t a l k i n g about the slope requirements 2 - t o - l on the 

16 i n s i d e , 3 - t o - l on the outside, we added " f o r 

17 m u l t i - w e l l f l u i d management p i t s , the appropriate 

18 d i v i s i o n d i s t r i c t o f f i c e may approve an 

19 a l t e r n a t i v e , " and we don't have t h a t under permanent 

20 p i t s . 

21 CHAIRPERSON BAILEY: And we have a volume 

22 l i m a t i o n on permanent p i t s t h a t we d o n ' t have on the 

23 m u l t i - w e l l . 

24 COMMISSIONER BALCH: But there was no 

25 d i s cus s ion , and t h a t ' s a language t h a t we cannot 
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1 change. 

2 CHAIRPERSON BAILEY: We cannot change 

3 t h a t . So my suggestion does not work out, then. We 

4 w i l l have t o do i t section-by-section, then. 

5 COMMISSIONER BALCH: Well, we are there 

6 now, I guess. 

7 CHAIRPERSON BAILEY: Page? 

8 COMMISSIONER BALCH: Oh, I see i t . 

9 I s there a reason why we cannot replace G 

10 (5) i n permanent p i t s w i t h J (2) f o r m u l t i - w e l l ? 

11 CHAIRPERSON BAILEY: Well, G (1) also 

12 t a l k s about foundations. 

13 COMMISSIONER BALCH: We merged - - i t looks 

14 l i k e we merged some of t h a t language together i n t o 

15 one paragraph. 

16 CHAIRPERSON BAILEY: A c t u a l l y , G (5) was 

17 replaced -- or i t could be replaced w i t h J (6), 

18 because both of those have t o do w i t h minimizing 

19 l i n e r seams and the d e s c r i p t i o n on... 

2 0 COMMISSIONER BLOOM: (5) -- Paragraph (5) 

21 f o r permanent p i t s ? 

22 CHAIRPERSON BAILEY: G (5) , yes. 

23 COMMISSIONER BLOOM: G (5), yes. 

24 That's a t e s t i n g requirement, as w e l l , we 

25 don't have i n ( 6 ) . 
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1 COMMISSIONER BALCH: This comes back to \ 

1 
2 the discussion of best p r a c t i c e s , I guess. I 

3 CHAIRPERSON BAILEY: And both of them have I 
1 

I 
4 the d e t a i l of no h o r i z o n t a l seams w i t h i n 5 f e e t of j 
5 the toe's slope - - o r the slope's toe. jj 

I 
6 COMMISSIONER BLOOM: I j u s t haven't heard | 
7 any testimony r e l a t e d t o t e s t i n g which would allow J 

j 
8 us t o take t h a t out. j 

9 COMMISSIONER BALCH: Well, I t h i n k i t was j 
1 

10 i n our d e l i b e r a t i o n . We we d i d n ' t t a l k about the | 

11 case of permanent p i t s . However, i n a l l other J 
l 

12 instances, we modeled the c o n s t r u c t i o n of a j 
s 
ii 

13 m u l t i - w e l l f l u i d management p i t as a permanent p i t . 

14 So we got t o a p o i n t where we were okay . | 

15 w i t h l e a v i n g the t e s t i n g out and le a v i n g i t t o the 

16 best p r a c t i c e s , because l i n e r m a t e r i a l s were evolved 

17 and they should be i n s t a l l e d by f a c t o r y personnel 

18 who understand the best way t o i n s t a l l a l i n e r w i t h 

19 i n t e g r i t y . 

20 So I'm guessing we d i d n ' t f e e l l i k e we 

21 needed a t e s t there. The o r i g i n a l r u l e , then, i n j 

22 regards t o permanent p i t s , they d i d have t h a t 

23 t e s t i n g there. [ 

24 The concern t h a t I had, and I t h i n k t h a t ! 

25 Commissioner Bail e y shared when we were discussing j 
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1 i t i n the d e l i b e r a t i o n s , was t h a t there was very 

2 s p e c i f i c -- and because i t was so s p e c i f i c i t would 

3 be hard t o determine i f -- i t would be very hard t o 

4 v e r i f y , f i r s t of a l l , i f that.was done between 35 

5 and 3 7 p s i , f o r example. And i f a b e t t e r l i n e r came 

6 out t h a t had a d i f f e r e n t c e i l i n g c h a r a c t e r i s t i c , 

7 then the operator i s stuck using the o l d design 

8 because they have t o have a bubble between the two 

9 rows of pressure, 35 t o 37 p s i . 

10 COMMISSIONER BLOOM: Well, I'm f o l l o w i n g 

11 you there. I j u s t don't know t h a t -- i f we can 

12 subtract t h a t from permanent p i t s . Because --

13 COMMISSIONER BALCH: I'm p r e t t y sure i n 

14 m u l t i - w e l l we say seamed and te s t e d , and we allow 

15 the t e s t i n g t o be best p r a c t i c e s i n t h a t case, 

16 because you are not s p e c i f y i n g a p a r t i c u l a r t e s t . 

17 I'm not having a problem w i t h the t e s t i n g 

18 of the seams. I t h i n k they ought t o be tes t e d . My 

19 concern i s i t ' s so s p e c i f i c t h a t i t d i s a l l o w s an 

20 e v o l u t i o n of m a t e r i a l . 

21 MR. SMITH: Now there was testimony i n 

22 t h a t regard, was there not? 

23 CHAIRPERSON BAILEY: Not i n permanent 

24 p i t s . 

25 COMMISSIONER BLOOM: No. 
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1 COMMISSIONER BALCH: No, i n regard t o 

2 m u l t i - w e l l . So we are backtracking. 

3 COMMISSIONER BLOOM: Yeah. Permanent 

4 p i t s ' proponents d i d n ' t seek any changes. So... 

5 MR. SMITH: One of the things you need t o 

6 be c a r e f u l . o f , and maybe t h i s i s so obvious I 

7 needn't s t a t e i t . But I t h i n k t h a t you want t o be 

8 c a r e f u l of using permanent p i t s as your model f o r 

9 m u l t i - w e l l s , then making changes i n m u l t i - w e l l s , and 

10 i n order t o make i t consi s t e n t going back and making 

11 changes i n the permanent. 

12 COMMISSIONER BLOOM: That's what we are 

13 t a l k i n g about doing r i g h t now. And --

14 MR. SMITH: And t h a t -- I t h i n k t h a t i s a 

15 matter of some concern. 

16 COMMISSIONER BLOOM: I'm --

17 CHAIRPERSON BAILEY: Well, we can j u s t 

18 leave i t as i t i s . There i s r e a l l y no... . 

19 COMMISSIONER BALCH: Okay. I t h i n k t h a t ' s 

20 f i n e . And i f a b e t t e r design comes out l a t e r on 

21 somebody w i l l have t o reopen the... 

22 CHAIRPERSON BAILEY: Or ask f o r a 

23 variance, because m u l t i - w e l l p i t s are per m i t t e d at 

24 the d i s t r i c t l e v e l . 

25 COMMISSIONER BALCH: Well, m u l t i - w e l l p i t s 
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1 are not the problem. The problem would be i f 

2 someone were t o want t o use a d i f f e r e n t design f o r a 

3 permanent p i t . 

4 CHAIRPERSON BAILEY: And i n Santa Fe they 

5 would get an exception. 

6 COMMISSIONER BALCH: They would have t o 

7 get an exception. Okay. Well, there's not -- i t ' s 

8 not l i k e there's so many permanent p i t s out there 

9 t h a t i t ' s going t o come up every day. 

10 CHAIRPERSON BAILEY: True. And as long as 

11 we have the a b i l i t y f o r an operator t o apply f o r 

12 e i t h e r a variance or an exception on t h i s r u l e , then 

13 I t h i n k we are a l l o w i n g f o r the e v o l u t i o n of best 

14 p r a c t i c e s . 

15 COMMISSIONER BALCH: I n a cumbersome way, 

16 yes. 

17 CHAIRPERSON BAILEY: Yes. 

18 Well, l e t ' s go t o page 18.. And I r e a l i z e 

19 t h a t t h a t ' s a l l a yellow area t h a t we w i l l get t o . 

2 0 But paragraph ( 5 ) , the very l a s t sentence i s 

21 redundant f o r the sentence before. And we have 

22 e l i m i n a t e d t h a t t o allow q u a l i f i e d personnel and not 

23 n e c e s s a r i l y the operators welding the l i n e r seams. 

24 So I would suggest t h a t before we even look at t h i s 

25 s e c t i o n we j u s t delete t h a t l a s t sentence. 
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1 COMMISSIONER BALCH: That's redundant. 

2 CHAIRPERSON BAILEY: Yes. 

3 Then I have other issues -- oh. Well, we 

4 could go t o page 23, "Closure and S i t e 

5 Requirements." 

6 And there are j u s t a couple of typos t h a t 

7 I found on page 23 C (4) , f i f t h l i n e from the top of 

8 t h a t paragraph which begins, " s h a l l s t a b i l i z e or 

9 s o l i d i f y the waste." We need an E r i g h t there. 

10 And then two l i n e s down from t h a t p o i n t , 

11 r a t h e r than saying the word "missing" r a t i o we need 

12 "mixing" r a t i o . 

13 We can't t a l k about the d i f f e r e n t t a b l e s , 

14 so we w i l l s k i p page 24. 

15 But I was lo o k i n g on page 25, which i s 

16 C (2) , comparing paragraph (2) w i t h paragraph (4). 

17 Page 25, paragraph ( 4 ) , t a l k s about 

18 n o t i f i c a t i o n t o the d i s t r i c t o f f i c e v e r b a l l y and i n 

19 w r i t i n g at l e a s t 72 hours. I f we j u s t included 

20 "operator of a m u l t i - w e l l f l u i d management p i t " i n 

21 paragraph (2) above, then we could delete t h a t 

22 paragraph. 

23 I f you w i l l s c r o l l up t o paragraph (2), we 

24 have the same requirements of n o t i f i c a t i o n . We 

25 could say "the operator of a temporary p i t , 
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m u l t i - w e l l f l u i d management p i t , " would take care- of 

2 the same language and requirement as we have "in 

3 paragraph (4) below. 

4 COMMISSIONER BLOOM: Yes. 

5 COMMISSIONER BALCH:. Yes. 

6 CHAIRPERSON BAILEY: So l e t ' s delete 

7 paragraph ( 4 ) . And t h a t changes (5) i n t o ( 4 ) . 

8 We have a p o t e n t i a l ambiguity s e t t i n g up. 

9 COMMISSIONER BALCH: I n (2 ) , d i d you 

10 change -- d i d you add the m u l t i - w e l l f l u i d 

11 management p i t up i n (2)? 

12 CHAIRPERSON BAILEY: Yes, she put t h a t i n 

13 there. 

14 COMMISSIONER BALCH: Okay. 

15 CHAIRPERSON BAILEY: I f you w i l l look on 

16 page 22, the l a s t paragraph before 19.50.17.13... 

17 COMMISSIONER BLOOM: "The operator s h a l l 

18 remove a l l f l u i d s , " t h a t one? 

19 CHAIRPERSON BAILEY: Yes. "The operator 

20 s h a l l remove a l l f l u i d s " -- and here we're t a l k i n g ; 

21 about a m u l t i - w e l l f l u i d management p i t -- " w i t h i n 

22 60 days from the date t h a t the operator ceases a l l 

23 s t i m u l a t i o n operations." 

24 I f you w i l l look over on page 26, E (1), 

25 we have an operator c l o s i n g the m u l t i - w e l l f l u i d 
i 

PAUL BACA PROFESSIONAL COURT REPORTERS 
d899b045-1 ccd-4310-b933-18452b28c779 



Page 46 

1 management p i t w i t h i n 60 days of cessation of 

2 operation. 

3 I j u s t want t o be sure t h a t i n t h i s 

4 paragraph and i n . t h e subsequent paragraph we don't 

5 have c o n f l i c t s w i t h our date requirements. 

6 COMMISSIONER BLOOM: Yes, there i s a 

7 c o n f l i c t w i t h (5) below, as w e l l , E ( 5 ) . 

8 COMMISSIONER BALCH: Uh-huh. 

9 COMMISSIONER BLOOM: "An operator s h a l l 

10 close a m u l t i - w e l l f l u i d management p i t w i t h i n 6 

11 months." 

12 COMMISSIONER BALCH: I t h i n k probably the 

13 way t o resolve t h a t would be t o take m u l t i - w e l l 

14 f l u i d management p i t out of E ( 1 ) . 

15 CHAIRPERSON BAILEY: Out of what? 

16 COMMISSIONER BALCH: The removal of 

17 " m u l t i - w e l l f l u i d management p i t " from E (1 ) . 

18 Then the s p e c i f i c a t i o n s on page 22 and 

19 Section (5) on page 26 w i l l cover i t . 

2 0 I t h i n k we d i d not i n t e n d on having the 

21 same time l i n e . So -- w e l l , I'm not sure what the 

22 i n t e n t i o n i s . But t h a t w i l l f i x the problem. 

23 They -- they are d i f f e r e n t t h i n g s , even 

24 though we have them designed s i m i l a r l y . Permanent 

25 p i t i s designed f o r hol d i n g produced water, 
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1 p r i m a r i l y . A m u l t i - w e l l f l u i d management p i t i s 

2 temporary i n nature and holds other chemicals. 

3 CHAIRPERSON BAILEY: Well, paragraph (5) 

4 on page 22 says they have t o remove a l l f l u i d s 

5 w i t h i n 60 days. 

6 And page 26 says they have t o close w i t h i n 

7 6 months. 

8 COMMISSIONER BALCH: Yes. 

9 CHAIRPERSON BAILEY: Yes. That i s what we 

10 wanted t o do. 

11 COMMISSIONER BALCH: I t h i n k i f we j u s t 

12 take t h a t language t h a t ' s h i g h l i g h t e d now put of (1) 

13 the problem goes away. 

14 CHAIRPERSON BAILEY: I t does, doesn't i t . 

15 COMMISSIONER BLOOM: That w i l l work. 

16 CHAIRPERSON BAILEY: Okay. We have the 

17 same on page 26, paragraph ( 2 ) , t h a t t a l k s about 

18 c l o s i n g a pe r m i t t e d temporary p i t w i t h i n 6 months. 

19 I f we look a t the d e f i n i t i o n of "Temporary 

2 0 P i t , " back over on page 3, I want t o be sure t h a t we 

21 don't have a p o t e n t i a l c o n f l i c t of dates there. 

22 The d e f i n i t i o n says t h a t the p i t must be 

23 closed i n less than one year from the spud date of 

24 the f i r s t w e l l . 

25 And page 26 says t h a t there has t o be 

PAUL BACA PROFESSIONAL COURT REPORTERS 
d899b045-1 ccd-4310-b933-18452b28c779 



! 
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2 re l e a s i n g the d r i l l d r i l l i n g r i g . 

i 
i 

\ 

3 COMMISSIONER BALCH: Maybe the problem i s i 

4 r e a l l y w i t h the d e f i n i t i o n and not the closure 

5 

6 

process. Because we spent time t a l k i n g about the 

closure and what was a good allowable time and 

7 things t h a t would t r i g g e r i t . 

8 So i f we were t o make a change I would 

9 suggest changing the d e f i n i t i o n a l i t t l e b i t , i f 

10 necessary. 

11 CHAIRPERSON BAILEY: So the d e f i n i t i o n 

12 would read: "The temporary p i t s must be closed i n 

13 w i t h i n 6 months from the date the operator releases 

14 the d r i l l i n g or workover r i g . " 

15 COMMISSIONER BALCH: Since the p i t would 

16 not have f l u i d s i n i t u n t i l t h a t r i g i s on s i t e , 

17 t h a t e f f e c t i v e l y l i m i t s -- i t would -- i t would be 

18 probably more so w i t h i n a year. I'm assuming 

19 COMMISSIONER BLOOM: I have some concerns 

20 about how long a temporary p i t i s going t o be open I 
21 somewhere. 

22 CHAIRPERSON BAILEY: Because we have had 

23 m u l t i p l e w e l l s using temporary p i t s . 

24 COMMISSIONER BALCH: Yes, i t ' s possible. 

25 COMMISSIONER BLOOM: Because the o r i g i n a l 
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1 temporary p i t was 6 months. The cu r r e n t temporary 

2 p i t i s , what? 6 months? 

3 Yes. So i t would hold l i q u i d s f o r less 

4 than 6 months and be closed w i t h i n one year. 

5 CHAIRPERSON BAILEY: An operator s h a l l 

6 close the e x i s t i n g -- oh. 

7 COMMISSIONER BALCH: This -- the 

8 d e f i n i t i o n t h a t we came up w i t h l a t e r f o r closure i s 

9 probably going t o , i n almost i n every case, be more 

10 s t r i n g e n t than a year. I t ' s going t o be shorter. 

11 The -- you're not going t o have --

12 b a s i c a l l y , the p i t w i l l go i n t o service when the 

13 w e l l i s spudded. Your d r i l l i n g r i g i s there f o r any 

14 time from, a week t o probably a month and a h a l f f o r 

15 a r e a l l y deeper o i i w e l l . 

16 And then w i t h i n 6 months of re l e a s i n g the 

17 r i g they are going t o shut i t down. 

18 The operator i s not going t o keep a r i g on 

19 s i t e j u s t t o hold a p i t f o r a longer p e r i o d of time. 

2 0 COMMISSIONER BLOOM: I t h i n k i t -- what i f 

21 there were m u l t i p l e temporary p i t s , and t h a t one 

22 temporary p i t which used t o hold l i q u i d f o r j u s t 

23 6 months i s now holdi n g l i q u i d s f o r 18 or 24 months? 

24 CHAIRPERSON BAILEY: This way we can have 

25 m u l t i p l e w e l l s being d r i l l e d using t h a t same 
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1 temporary p i t . 

2 COMMISSIONER BLOOM: Yeah. 

3 COMMISSIONER BALCH: But when you -- you 

4 have language i n there t h a t we can maintain, which 

5 i s the spud date of the f i r s t w e l l using the p i t . 

6 And t h a t would n e c e s s a r i l y minimize t h a t concern. 

7 CHAIRPERSON BAILEY: So you're saying t h a t 

8 there's no c o n f l i c t between the d e f i n i t i o n 

9 requirements and the t i m i n g requirement f o r closure? 

10 COMMISSIONER BLOOM: I t h i n k -- di d n ' t the 

11 proponents want 6 months t o close the p i t a f t e r a l l 

12 of i t has been removed because of weather issues i n 

13 the northwest and so on? 

14 CHAIRPERSON BAILEY: Uh-huh. 

15 COMMISSIONER BALCH: I t h i n k i n most cases 

16 they are not going t o s i t around. There w i l l be 

17 cases where there could be, or c e r t a i n l y rainwater 

18 and s t u f f l i k e t h a t . 

19 But I t h i n k i f -- i f you add the language 

2 0 "close w i t h i n 6 months from the date of the 

21 operator -- the date the operator releases the 

22 d r i l l i n g or. workover r i g , " which i s consistent w i t h 

23 our -- our d e f i n i t i o n i n the closure p o r t i o n of the 

24 document, and then keep t h a t t i e d t o the spud date 

25 of the f i r s t w e l l using the p i t , and then the 
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1 m u l t i - --

2 COMMISSIONER BLOOM: So we are going t o 

3 keep the spud date i n there? 

4 CHAIRPERSON BAILEY: The spud date i s i n 

5 the d e f i n i t i o n . 

6 COMMISSIONER BLOOM: Right. So we are 

7 going t o do t h a t plus the 6 months? 

8 COMMISSIONER BALCH: The only t h i n g we 

9 would take out i s " i n less than one year from 

10 the" --no. " I n less than one year." Just remove 

11 " i n less than one year." 

12 A l l r i g h t . So even i f they have 23 w e l l s 

13 associated w i t h the p i t they have 6 months from when 

14 they spud the f i r s t w e l l . That's the one t h a t goes 

15 i n t o s e r v i c e . 

16 CHAIRPERSON BAILEY: So you're saying 

17 change the language from "the date the operator 

18 releases the d r i l l i n g or workover r i g " t o "the 

19 date -- the spud date of the f i r s t w e l l using the 

20 p i t " ? 

21 COMMISSIONER BALCH: Yeah, there i s 

22 confusion now. Maybe i t would say "associated w i t h 

23 the f i r s t w e l l using the p i t , " not the spud date. 

24. MR. SMITH: Right. 

25 COMMISSIONER BALCH: So replace "spud 
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1 date" w i t h " f i r s t w e l l using the p i t . " 

2 COMMISSIONER BLOOM: That doesn't read 

3 r i g h t , though. 

4 CHAIRPERSON BAILEY: That removes any ki n d 

5 of c o n f l i c t . 

6 MR. SMITH: I s i t not possible , i f the 

7 operator w i l l d r i l l the w e l l s i n series and use the 

8 same workover r i g i n the f i r s t w e l l , then the next 

9 w e l l , then the next w e l l -- or d r i l l i n g r i g , but not 

10 release i t ? 

11 COMMISSIONER BALCH: What t h i s does --

12 from the f i r s t w e l l . I f you have three w e l l s 

13 associated w i t h a -- w i t h a p i t --

14 MR. SMITH: Right. 

15 COMMISSIONER BALCH: -- which would be, 

16 probably, an extreme scenario, most l i k e l y . We have 

17 not seen t h a t because -- except f o r maybe i n the. 

18 case of d r i l l i n g . 

19 They d r i l l the f i r s t w e l l . When t h a t w e l l 

20 i s done they release the r i g from t h a t w e l l . I t 

21 goes t o the next w e l l . 

22 MR. SMITH: I t w i l l be released, i t j u s t 

23 won't simply move t o the next well? 

24 COMMISSIONER BALCH: I t ' s a d i f f e r e n t 

25 w e l l . 
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1 CHAIRPERSON BAILEY: I t ' s a d i f f e r e n t 

2 w e l l . So there's a release process from the f i r s t 

3 w e l l t o go to- the second w e l l . 

4 MR. SMITH: Okay. A l l r i g h t . 

5 COMMISSIONER BALCH: So t h i s i s 

6 a c t u a l l y -- I t h i n k t h i s i s b e t t e r than having a 

7 hard year. This t i e s i n t o closure requirements. 

8 And also, t h i s i s going t o make i t less than a year, 

9 I t h i n k v i r t u a l l y i n every case. 

10 COMMISSIONER BLOOM: Okay. I can l i v e 

11 w i t h t h a t . 

12 CHAIRPERSON BAILEY: Okay. And th a t 

13 removes t h a t c o n f l i c t , too. A l l r i g h t . 

14 And t h a t ' s as f a r as I got. 

15 COMMISSIONER BLOOM: Do we want t o go back 

16 and -- should we go back and accept the language 

17 f o r -- go back and accept the language f o r 

18 a l t e r n a t i v e s t o d e f i n i n g depth t o groundwater? 

19 CHAIRPERSON BAILEY: Oh, okay. That was 

2 0 on page --

21 COMMISSIONER BLOOM: On page 5. 

22 Yeah, there i t i s , i n red. 

23 COMMISSIONER BALCH: So the one gray area 

24 • i n here t h a t I t h i n k s t i l l m e r i t s some discussion --

25 co r r e c t me i f I'm wrong -- i s -- okay. 
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So you're an operator, you want t o put a 

2 w e l l , you want t o put a p i t i n place where there's 

3 not a l o t of groundwater there. You have some 

4 i n d i c a t i o n t h a t i t ' s deep, so you are not too 

5 concerned about i t . You apply f o r your permit. 

6 At the same time as you're applying f o r 

7 your permit you have t o have a closure permit. Say 

8 you want t o close on the s i t e . 

9 Should there be - - I don't know about a 

10 requirement, but should they, perhaps, have t o 

11 r e v i s e t h e i r --

12 CHAIRPERSON BAILEY: Update a closure plan 

13 i n accordance w i t h what they discover f o r depth t o 

14 groundwa t e r ? 

15 COMMISSIONER BALCH: Yes. Do you want t o 

16 make them -- I mean, because they would have access 

17 t o t h a t data. Do you want t o make them update t h e i r 

18 data before they can close or i s i t covered by 

19 the you have t o have an a l t e r n a t e closure plan, 

20 tod, r i g h t ? Usually t h a t ' s hauled away, I t h i n k . 

21 CHAIRPERSON BAILEY: We are d e l e t i n g t h a t 

22 a l t e r n a t e closure plan. 

23 COMMISSIONER BALCH: Okay. 

24 CHAIRPERSON BAILEY: But what we can have 

25 i s what we have, l i k e , f o r surface waste management 
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1 p i t s , i s the closure plan i s not approved u n t i l 

2 or closure has t o be i n accordance w i t h requirements 

3 at the time of closure.' 

4 COMMISSIONER BALCH: Okay. 

5 CHAIRPERSON BAILEY: So i n 3 0 -- or 

6 6 months. I f there has been a change i n closure 

7 requirements f o r a temporary p i t they would have t o 

8 f o l l o w the new closure requirements. 

9 COMMISSIONER BALCH: Okay. So i f you are 

10 an operator and you have now d r i l l e d your w e l l , 

11 you're not a u t o m a t i c a l l y going t o go and do a 

12 cathodic w e l l analysis? 

13 CHAIRPERSON BAILEY: You might have a dry 

14 hole. Why do. i t ? 

15 COMMISSIONER BALCH: I t h i n k i t ' s probably 

16 not r e a l l y an issue, because we have --we have 

17 d i v i s i o n o f f i c e s t h a t are going t o be approving 

18 these t h i n g s . 

19 So I j u s t wanted -- I mean, there i s a 

2 0 gray area. 

21 CHAIRPERSON BAILEY: But I t h i n k we need 

22 t o allow d i f f e r e n t methods or d i f f e r e n t ways f o r an 

23 operator t o --

24 COMMISSIONER BALCH: Absolutely. 

25 CHAIRPERSON BAILEY: -- get the data 

PAUL BACA PROFESSIONAL COURT REPORTERS 
d899b045-1 ccd-4310-D933-18452b28c779 



Page 56 

1 t h a t ' s necessary. And t h a t would include modeling, 

2 cathodic w e l l p r o t e c t i o n , whatever they can f i n d 

3 t h a t would give a reasonable depth t o groundwater. 

4 COMMISSIONER BALCH: And i f the o f f i c e 

5 says, Well, we would l i k e you t o have some b e t t e r 

6 groundwater data before closure, t h a t ' s up t o them? 

7 CHAIRPERSON BAILEY: Yes. And they w i l l 

8 do t h a t . 

9 COMMISSIONER BALCH: Okay. I'm good w i t h 

10 i t . 

11 CHAIRPERSON BAILEY: Okay. Then we can 

12 agree t o allow t h a t language which appears i n 17.9 

13 B (2) . 

14 I t also appears i n 17.9 B (4) -- oh, (3) 

15 and (4 ) . 

.16 Those are the only places I'm f i n d i n g i t 

17 r i g h t o f f the bat. 

18 And yesterday we d i d agree t o allow the 

19 standardized plans f o r p i t c o n s t r u c t i o n . Am I 

2 0 co r r e c t on that? 

21 . COMMISSIONER BALCH: I t h i n k t h a t was back 

22 i n September. 

23 CHAIRPERSON BAILEY: Okay. So a l l of t h a t 

24 yellow f o r temporary p i t s --

25 COMMISSIONER BALCH: I t h i n k i t ' s already 
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j 
2 CHAIRPERSON BAILEY: -- has been removed. 

i 
3 Okay. We are good. 

4 COMMISSIONER BLOOM: So then i f we could 

5 s c r o l l down t o below-grade tanks, are we okay w i t h 

6 r e g i s t r a t i o n of below-grade tanks? 

7 

8 

CHAIRPERSON BAILEY: Rather than 

p e r m i t t i n g or r e q u i r i n g r e g i s t r a t i o n at a l l ? 

9 COMMISSIONER BALCH: I t h i n k t h i s i s 

10 another discussion we had i n September. And at t h a t 

11 p o i n t we were good w i t h i t . 

12 CHAIRPERSON BAILEY: And t h a t allows the 

13 standardized plans. 

14 COMMISSIONER BALCH: We had a l o t of 

15 d e l i b e r a t i o n about standardized plans and how long 

. 16 data should be kept and a l l of t h a t m a t e r i a l . 

17 CHAIRPERSON BAILEY: Uh-huh. 

18 COMMISSIONER BLOOM: I mean, I t h i n k the 

19 standardized plan i s f i n e , because otherwise 

20 companies are j u s t s u b m i t t i n g a standardized p i t 

21 design --

22 COMMISSIONER BALCH: Well, you would 

23 hope --

24 COMMISSIONER BLOOM: -- t h a t ' s i n the 

25 f i l e . 

s 
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COMMISSIONER BALCH: -- t h a t they would 

2 come up w i t h a design based on best p r a c t i c e s t h a t ' s 

3 going t o be compliant. And then once they have come 

4 up w i t h t h a t , you would hope they would copy i t --

5 CHAIRPERSON BAILEY: They do. 

6 COMMISSIONER BALCH: -- and use i t f o r a l l 

7 of t h e i r other w e l l s t h a t they could, or a l l t h e i r 

8 other tanks. 

9 COMMISSIONER BLOOM: So are we -- Madam 

10 Chair, are we -- are we going t o -- are below-grade 

11 tanks going towards r e g i s t r a t i o n from permits? 

12 CHAIRPERSON BAILEY: Yes. 

13 COMMISSIONER BLOOM: So t h a t language, we 

14 accept r e g i s t r a t i o n ? 

15 CHAIRPERSON BAILEY: I be l i e v e , yes. 

16 COMMISSIONER BALCH: We modified the 

17 paragraph. 

18 COMMISSIONER BLOOM: We can accept the 

19 f o l l o w i n g language of r e g i s t r a t i o n of below-grade j 

20 tank? We can accept "demonstrates compliance w i t h 

21 the s i t i n g c r i t e r i a " ? 

22 CHAIRPERSON BAILEY: Yes. 

23 COMMISSIONER. BALCH: There's a number of 

24 places i n the document where we can k i n d of clean 

25 up, and I t h i n k there's a couple of other t h i n g s 
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1 t h a t we s t i l l can address today t h a t we can do, 

2 maybe, before we go through and s t a r t , the general 

3 cleanup. 

4 The f i r s t one would be the deleted 

5 m a t e r i a l i n the modified NMOGA E x h i b i t 3, which i s 

6 now E x h i b i t 2 0. 

7 I t h i n k we can address t h a t , even though 

8 some of t h a t m a t e r i a l i s r e l a t e d t o Tables I and I I , 

9 because the d e l e t i o n s were considered not important 

10 by you. 

11 CHAIRPERSON BAILEY: However, there are 

12 many areas of the proposed deleted sections t h a t 

13 apply t o standards t h a t have now been consolidated 

14 i n I and I I and we cannot touch those. 

15 COMMISSIONER BALCH: So we w i l l wait on 

16 t h a t . 

17 CHAIRPERSON BAILEY: Yes. 

18 COMMISSIONER BALCH: Okay. Then the other 

19 t h i n g i s closure. 

2 0 CHAIRPERSON BAILEY: Right. 

21 COMMISSIONER BALCH: And I t h i n k we can 

22 t a l k about closure without t a l k i n g about the now 

23 ta b u l a t e d l i m i t s . 

24 CHAIRPERSON BAILEY: Yes, I t h i n k we can. 

25 Don't you? 
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COMMISSIONER BLOOM: I agree we can 

2 c e r t a i n l y take a look at t h a t . I'm j u s t -- now back 

3 t o t h i s , maybe we can accept a l l of the proposed 

4 changes f o r the below-grade tank d e f i n i t i o n . 

5 COMMISSIONER BALCH: The other t h i n g we 

6 can p o s s i b l y do today i s go through and j u s t k i n d of 

7 clean up on the m a t e r i a l t h a t we have already 

8 covered. 

9 CHAIRPERSON BAILEY: The next area i n 

10 y e l l o w i s on page 7, where we t a l k about s i t i n g 

11 requirements f o r temporary p i t s f o r non low c h l o r i d e 

12 f l u i d s . 

13 And we s t i l l have the setback f o r wetland 

14 i n yellow. 

15 COMMISSIONER BLOOM: Correct. 

16 COMMISSIONER BALCH: We d i d t h a t 

17 yesterday, d i d n ' t we? 

18 CHAIRPERSON BAILEY: I thought we had, but 

19 i t ' s s t i l l yellow on page 7. So... 

20 COMMISSIONER BLOOM: That distance used t o 

21 be 500 f e e t . 

22 CHAIRPERSON BAILEY: We are t a l k i n g 

23 temporary p i t s . Yes, i t was 500 f e e t . 

24 COMMISSIONER BALCH: This was a proposed 

25 change by the proponents. 
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1 CHAIRPERSON BAILEY:- Theresa, we are at 

2 (3) ( f ) on page 7. Yes, there. 

3 I t ' s 100 f e e t f o r low c h l o r i d e , 300 fe e t 

4 f o r non low c h l o r i d e . 

5 MR. SMITH: Do I misunderstand here? 

6 Might these f i g u r e s not change depending on what you 

7 determine t o be low and non low chloride? 

8 CHAIRPERSON BAILEY: What? 

9 MR. SMITH: The reference t h a t you j u s t 

10 made i s X f e e t f o r c h l o r i d e -- f o r low c h l o r i d e , and 

11 X f e e t f o r non low chloride? 

12 CHAIRPERSON BAILEY: Yes. And the 

13 setbacks are d i f f e r e n t f o r w e l l s . 

14 MR. SMITH: Right. 

15 COMMISSIONER BALCH: But the number f o r 

16 the low c h l o r i d e i s not what we are t a l k i n g about 

17 here. We are t a l k i n g about everything else. 

18 MR. SMITH: So i t wouldn't make any 

19 d i f f e r e n c e . Of course. A l l r i g h t . I see. 

2 0 CHAIRPERSON BAILEY: Okay. Had we agreed 

21 on the 300 f e e t f o r wetland? 

22 COMMISSIONER BALCH: I t h i n k we had before 

23 yesterday. And then, I t h i n k Mr. Bloom maybe wanted 

24 t o go and r e f r e s h h i s memory, and t h a t ' s why we 

25 h i g h l i g h t e d i t . 
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1 COMMISSIONER BLOOM: I'm reading my notes 

2 on some of t h i s . 

3 COMMISSIONER BALCH: Well, we c e r t a i n l y 

4 had adequate testimony about -- on t h i s subject. 

5 CHAIRPERSON BAILEY: Yes. We covered t h i s 

6 one q u i t e w e l l . 

7 COMMISSIONER BLOOM: What i s your 

8 r e c o l l e c t i o n of that? 

9 COMMISSIONER BALCH: Well, the 

10 j u s t i f i c a t i o n f o r the change was based on testimony 

11 of Dr. Buchanan, i n p a r t i c u l a r . 

12 COMMISSIONER BLOOM: Dr. Buchanan was 

13 speaking more about s o i l s , r i g h t ? 

14 COMMISSIONER BALCH: Well, maybe I'm 

15 t h i n k i n g about Dr. Thomas. 

16 I f we want t o -- i f we want t o reopen the 

17 data question, w e ' l l have t o go back and look at our 

18 d e l i b e r a t i o n s , simply because the t o p i c i s not f r e s h 

19 i n my mind. 

2 0 CHAIRPERSON BAILEY: You might want t o put 

21 t h a t as a note. 

22 Why don't we take a break, by the way, and 

23 come back at a quarter t i l l . 

24 (A recess was taken from 10:36 a.m. t o 

25 10:46 a.m.) 
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1 CHAIRPERSON BAILEY: We w i l l go back on 

2 the record. 

3 We were s t i l l on the question of 300 feet 

4 setback f o r a wetland i n the non low c h l o r i d e f l u i d 

5 areas. 

6 You were going t o look f o r --

7 COMMISSIONER BALCH: I was, and I d i d n ' t . 

8 CHAIRPERSON BAILEY: -- discussion on 

9 t h a t . 

10 Well, then, we can wait u n t i l a f t e r lunch 

11 on t h a t . 

12 COMMISSIONER BALCH: Okay. I t h i n k I 

13 stumbled upon something. Well, i t ' s i n Mr. Harper's 

14 testimony. 

15 CHAIRPERSON BAILEY: I t seems l i k e 

16 Dr. Buchanan also t a l k e d about i t . 

17 COMMISSIONER BALCH: Well, he was asked 

18 about i t on cross. I t wasn't --

19 CHAIRPERSON BAILEY: Okay. 

2 0 COMMISSIONER BALCH: Well, Mr. Harper 

21 apparently spoke about i t e x t e n s i v e l y here. Let me 

22 j u s t go back and f i n d i t . 

23 I t was during a general discussion of 

24 setbacks, and then we s p e c i f i c a l l y spoke about 

25 wetlands. 
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1 Some of i t was a c t u a l l y also f o r v e r t i c a l 

2 distances t o groundwater. 

3 Let's see. I have a large number of 

4 c i t a t i o n s . Mr. Bloom, on page 3101, i n t h a t area. 

5 I f we want t o continue t h i s discussion at 

6 some l a t e r time i t might be worth 

7 COMMISSIONER BLOOM: Yeah. 

8 COMMISSIONER BALCH: -- everyone --

9 COMMISSIONER BLOOM: Page 3 01? 

10 COMMISSIONER BALCH: 3101. 

11 COMMISSIONER BLOOM: 3101. 

12 COMMISSIONER BALCH: And I can s o r t of 

13 summarize i t i f you want. And a c t u a l l y I d i d , i n 

14 the record here on page 3101. 

15 "To summarize what I thought the i n d u s t r y 

16 argument was, you're reducing the reason t h a t 

17 they were using low c h l o r i d e f l u i d s i s because the 

18 r i s k was low and i t reduced the chance t h a t the 

19 response would be able t o adequately deal w i t h i t ; 

20 and, t h e r e f o r e , the setbacks would be closer, both 

21 v e r t i c a l l y and h o r i z o n t a l l y . And t h a t , 

22 o p e r a t i o n a l l y , i t f i t i n -- i t was i n l i n e w i t h what 

23 other states had done." 

24 Then we s t a r t t a l k i n g about KCL, which i s 

25 probably going t o be the l a r g e s t component of low 
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1 c h l o r i d e f o r t h i s . 

2 Let's see. Wetlands -- the wetlands 

3 reference was a l i t t l e b i t lower, maybe about 3105 

4 or so. I can get back t o i t . 

5 Volume 15, when we were t a l k i n g about 

6 s i t i n g c r i t e r i a . And i t looks l i k e i t was a very 

7 extensive discussion. So t o recap t h a t we'd 

8 probably have t o review i t . I t covers the e n t i r e 

9 document. 

10 COMMISSIONER BLOOM: Okay. I w i l l review 

11 t h a t . I'm tempted t o say I'm not supportive of 

12 changing t h a t b u f f e r from 500 fe e t t o 300 f e e t , j u s t 

13 given the f a c t t h a t we are doing a couple of other 

14 t h i n g s w i t h the p i t s . We are increasing the amount 

15 of time t h a t there are t o be l i q u i d s i n the p i t , we 

16 have more w e l l s using one p i t . 

17 COMMISSIONER BALCH: On page 3211 of 

18 Volume 15 i s where we s p e c i f i c a l l y have a discussion 

19 about 500 versus 300 f e e t setback. 

2 0 We may have already had w e l l , not 

21 completely reading the record i n d e t a i l , we may have 

22 already reached a p o i n t where we had accepted the 

23 setbacks and maybe voted l i n e items through them. 

24 You may have already voiced your disagreement. 

25 COMMISSIONER BLOOM: Yeah. I t might be i n 
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1 the minutes, a c t u a l l y . 

2 COMMISSIONER BALCH: B a s i c a l l y , i t looks 

3 l i k e Commissioner B a i l e y and myself had concluded 

4 t h a t i t was consis t e n t w i t h the 300-foot o f f s e t t o a 

5 watercourse. 

6 And then I r e f e r back t o the c i t a t i o n s I 

7 gave, i n 3101, I t h i n k . So you might want t o look 

8 at the d i r e c t testimony as w e l l . 

9 And i t does look l i k e we were at the p o i n t 

10 where t h a t may have been a s p l i t d ecision. 

11 Do you have the minutes? 

12 COMMISSIONER BLOOM: I don't, not handy. 

13 COMMISSIONER BALCH: On September 27 i s 

14 where we t a l k about i t . 

15 CHAIRPERSON BAILEY: S h a l l we move along, 

16 then, t o page 9, which i s the next area t h a t I have 

17 a n o t a t i o n i n yellow, where i t t a l k s about o n - s i t e 

18 closure methods, C, and setbacks. 

19 COMMISSIONER BLOOM: Yes. 

2 0 CHAIRPERSON BAILEY: Okay. On-site 

21 closure method, the f i r s t one was where groundwater 

22 i s less than 25 f e e t . The second p a r t , Section (2) 

23 there, was f o r waste t h a t exceed the concentration 

24 l i m i t s . 

25 Okay. These are the r u l e s f o r where we do 

PAUL BACA PROFESSIONAL COURT REPORTERS 
d899b045-1 ccd-4310-b933-18452b28c779 



Page 67 

1 not allow implementation of o n - s i t e closure methods. 

2 And then (3) i s i n yellow. And t h a t was 

3 setback from continuously f l o w i n g watercourses and 

4 whether or not there were setbacks f o r other 

5 s i g n i f i c a n t watercourses. 

6 COMMISSIONER BLOOM: So which p a r t of t h i s 

7 would you l i k e t o discuss? 

8 CHAIRPERSON BAILEY: We had cross-outs f o r 

9 C ( 3 ) . But i n Section 17.10 A we do allow a 

10 200-foot setback. 

11 Okay. We do not allow temporary p i t s w i t h 

12 low c h l o r i d e f l u i d s w i t h i n 200 f e e t of lakebed. 

13 There's some discrepancy here between s i t i n g 

14 requirements of 17.10 A (1) (b) and 17.10 C (3 ) . 

15 COMMISSIONER BALCH: I t seems l i k e C (3) 

16 should -- I mean at the very l e a s t , i n C -- I mean, 

17 we are s o r t of t a l k i n g about a l i t t l e b i t of 

18 d i f f e r e n t t h i n g s . One i s s i t i n g and one i s closure. 

19 But we are not addressing the case of s i g n i f i c a n t 

20 watercourses, lakebed, sinkhole, or playa lakes, f o r 

21 sure i n C (3) or anywhere i n C t h a t I can see, t h a t 

22 I could f i n d . 

23 CHAIRPERSON BAILEY: Well, A --

24 COMMISSIONER BALCH: Here we go. 

2 5 CHAIRPERSON BAILEY: A (1) (b) says you 
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1 won't have a temporary p i t c o n t a i n i n g low c h l o r i d e 

2 f l u i d s w i t h i n 100 fe e t of a continuously f l o w i n g 

3 watercourse -- t h a t ' s the same -- or any other 

4 s i g n i f i c a n t watercourse. And t h a t language i s 

5 deleted. 

6 So why would we allow b u r i a l f o r o n - s i t e 

7 closures w i t h i n 200 f e e t of s i g n i f i c a n t watercourse 

8 i f we're not a l l o w i n g a temporary p i t w i t h i n 

9 200 f e e t -- w i t h i n 100 feet? 

10 COMMISSIONER BLOOM: I would agree w i t h 

11 t h a t . 

12 COMMISSIONER BALCH: Yes, t h a t should 

13 d e f i n i t e l y be made con s i s t e n t . 

14 CHAIRPERSON BAILEY: Uh-huh. 

15 COMMISSIONER BALCH: I have reviewed a 

16 l i t t l e b i t of our d e l i b e r a t i o n and some of -- some 

17 of t h i s may be a l i t t l e b i t of a moot p o i n t . Of 

18 course you can always f i n d an exception f o r 

19 anything. But Dr. Buchanan d i d n ' t t h i n k there would 

20 be any p i t s t h a t close anyway, because the 

21 groundwater -- you would be v i o l a t i n g other s i t e 

22 c r i t e r i a . 

23 However, t h a t said, you can always f i n d a 

24 place where i t ' s not going t o work. 

25 Yeah, t h a t doesn't make sense. How could 
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1 you have closure c l o s e r than the p i t ? 

2 CHAIRPERSON BAILEY: Right. 

3 COMMISSIONER BLOOM: On s i t e . 

4 CHAIRPERSON BAILEY: So we could change 

5 the language i n C (3) t o r e f l e c t the language of A 

6 (1) ( b ) , so t h a t (3) would say " w i t h i n 100 f e e t of 

7 any continuously water -- f l o w i n g watercourse or 

8 other s i g n i f i c a n t watercourse." 

9 COMMISSIONER BLOOM: S c r o l l down a l i t t l e 

10 b i t . 

11 COMMISSIONER BALCH: Some of t h a t 

12 s t r i k e - t h r o u g h i n ( 3 ) , maybe t h a t was a s l i p of the 

13 mouse or something. 

14 CHAIRPERSON BAILEY: Uh-huh. 

15 COMMISSIONER BLOOM: I t h i n k the p a r t 

16 "unless the d i v i s i o n approves an a l t e r n a t i v e 

17 distance based upon the operator's demonstration 

18 t h a t surface and groundwater w i l l be protected," I 

19 don't r e a l l y t h i n k t h a t a p p l i e s , because --

2 0 COMMISSIONER BALCH: These are hard 

21 l i m i t s . 

22 COMMISSIONER BLOOM: - - they are a c t u a l l y 

23 doing i t on the s i t e o f the p i t . S o . . . 

24 CHAIRPERSON BAILEY: So r i g h t o f f the bat 

25 we can de le te f rom those words "unless the d i v i s i o n 
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1 approves" a l l the way t o the end of. the sentence. 

2 And then --

3 MR. SMITH: May I ask you, what does the 

4 word "ordinary" add there? What i s an "ordinary 

5 high-water mark"? 

6 COMMISSIONER BALCH: I t h i n k t h a t was i n 

7 the e x i s t i n g language. 

8 MR. SMITH: Pardon? 

9 COMMISSIONER BALCH: I t h i n k t h a t ' s 

10 e x i s t i n g language. 

11 You know, I could not t e l l you. 

12 CHAIRPERSON BAILEY: That i s already 

13 language i n permanent p i t s , where I found i t j u s t 

14 r i g h t o f f the bat. 

15 COMMISSIONER BALCH: I f you are j u s t 

16 curious, I can give you a guess. 

17 MR. SMITH: Well, I hate t o take your time 

18 t o s a t i s f y my c u r i o s i t y , but I'm happy t o l e t you do 

19 i t . 

2.0 COMMISSIONER BALCH: "Ordinary" would be 

21 probably a median or mode average depth. So what --

22 i f you went out there on a hundred d i f f e r e n t days 

23 what would you expect t o see on i t . 
24 MR. SMITH: I t i s n ' t a high-water mark, 

25 then. 
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1 COMMISSIONER BALCH: No. I t ' s not t h e 

2 u l t i m a t e high-water mark, no. Your u l t i m a t e 

3 high-water mark, then you are t a l k i n g about 

4 f l o o d p l a i n s and thi n g s l i k e t h a t , or r i v e r s . And 

5 t h a t could be q u i t e extensive. A l l of downtown 

6 Carlsbad, f o r example. 

7 MR. SMITH: Okay. 

8 CHAIRPERSON BAILEY: So we have accepted 

9 everything i n yellow there, because we've accepted 

10 17.10 A (1) ( b ) . 

11 Then i n ( 4 ) , s h a l l we accept the word 

12 "occupied"? 

13 COMMISSIONER BLOOM: I t h i n k t h a t would 

14 make sense. We have been doing t h a t throughout. 

15 CHAIRPERSON BAILEY: Yes. And on (5 ) , 

16 l e t ' s compare those setbacks w i t h what we have 

17 accepted i n 17.10 A, w i t h i n 300 fe e t of a p r i v a t e 

18 domestic water w e l l or spr i n g . 

19 Well, a c t u a l l y , i n (a) we have 200 f e e t . 

2 0 So t h a t change t o 3 00 would make sense, wouldn't i t ? 

21 I mean i t ' s e i t h e r f a r t h e r away than... 

22 COMMISSIONER BALCH: Right. And you're 

23 t a l k i n g about --

24 CHAIRPERSON BAILEY: -- where the p i t 

25 would be. 
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1 COMMISSIONER BALCH: -- other than non 

2 c h l o r i d e f l u i d s . And 300 f e e t , t h a t was t e s t i f i e d 

3 t o . 

4 COMMISSIONER BLOOM: So you're comparing 

5 t h a t t o --

6 , CHAIRPERSON BAILEY: A (1) ( d ) . 

7 COMMISSIONER BLOOM: Which i s 200 f e e t t o 

8 a domestic f r e s h water w e l l , 300 f e e t f o r any other. 

9 COMMISSIONER BALCH: I t h i n k t h a t sounds 

10 c o n s i s t e n t . 

11 CHAIRPERSON BAILEY: Commissioner Bloom, 

12 are you... 

13 COMMISSIONER BLOOM: That gets a -- gets a 

14 l i t t l e t r i c k y f o r me because I d i d n ' t support the 

15 c r e a t i o n of the low c h l o r i d e f l u i d category of 

16 temporary p i t s . So --

17 CHAIRPERSON BAILEY: Oh, okay. 

18 COMMISSIONER BLOOM: -- yeah. So I w i l l 

19 j u s t -- y o u - a l l can proceed w i t h t h a t . 

20 COMMISSIONER BALCH: We may r e a l l y have t o 

21 go back t o the minutes and see where we had up and 

22 down votes on some of these t h i n g s . 

23 CHAIRPERSON BAILEY: Right. 

24 COMMISSIONER BALCH: Because i f we are 

25 j u s t going t o reopen the debate t h a t we already had, 
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1 I t h i n k we are not l i k e l y t o change the p o s i t i o n . 

2 COMMISSIONER BLOOM: Right. 

3 CHAIRPERSON BAILEY: At t h i s p o i n t we can 

4 say -- do you vote t o accept the change as i n d i c a t e d • 

5 t o 300 f e e t , or a setback from a non low c h l o r i d e 

6 f l u i d p i t proposed --

7 COMMISSIONER BALCH: I t h i n k we may have 

8 already done t h i s . 

9 CHAIRPERSON BAILEY: Maybe so. But 

10 i t ' s -- there's s t i l l the s t r i k e o u t there. 

11 COMMISSIONER BALCH: Madam Chair? 

12 CHAIRPERSON BAILEY: Yes. 

13 COMMISSIONER BALCH: I f we are at the 

14 p o i n t where the remainder of the d e l i b e r a t i o n s today 

15 w i l l be r e f i n i n g the document t o the p o i n t t h a t we 

16 have t a l k e d about already, we might as w e l l go 

17 through and f i x a l l the s t r i k e o u t s at once. 

18 CHAIRPERSON BAILEY: I agree w i t h you. 

19 You are c o r r e c t . 

20 So s h a l l we j u s t look at the yellow 

21 h i g h l i g h t e d areas f i r s t and reach some s o r t of --

22 discuss them where we can? 

23 COMMISSIONER BLOOM: Sure. 

24 CHAIRPERSON BAILEY: The next yellow 

25 h i g h l i g h t e d area I have i s on page 17. I t t a l k s 

i 
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1 about b u r i a l closures -- b u r i a l trenches f o r 

2 closures. 

3 But the problem w i t h t h a t i s t h a t i t 

4 references Subsection B of 13. 

5 COMMISSIONER BALCH: Which is? 

6 CHAIRPERSON BAILEY: I t has t o do w i t h 

7 closure and s i t e reclamation requirements. 

8 COMMISSIONER BALCH: Well, we have already 

9 worked through t h a t . 

1G CHAIRPERSON BAILEY: We have, except 13 C 

11 i s the area t h a t we have not reached. 

12 COMMISSIONER BLOOM: I f you move a l i t t l e 

13 f u r t h e r down, on page 18 you can borrow t h a t 

14 language. We could accept t h a t , knowing more about 

15 what happens above. 

16 For example, Number ( 2 ) , I'm sure we have 

17 agreement t h a t a trench s h a l l have a p r o p e r l y 

18 constructed foundation and sid e w a l l s , et cetera, 

19 et cetera. 

20 COMMISSIONER BALCH: I'm t r y i n g t o 

21 remember why we h i g h l i g h t e d t h i s e n t i r e s e c t i o n . 

22 CHAIRPERSON BAILEY: I t h i n k because we 

23 j u s t completely skipped over closure and b u r i a l at 

24 the time. 

25 COMMISSIONER BALCH: Well, we have 
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1 c e r t a i n l y put o f f the closure discussion u n t i l the 

2 end. 

3 CHAIRPERSON BAILEY: Right. 

4 COMMISSIONER BALCH: So we may be at t h a t 

5 p o i n t . 

6 CHAIRPERSON BAILEY: But there are 

7 p o r t i o n s w i t h i n t h i s yellow h i g h l i g h t e d area, as 

8 Commissioner Bloom said, t h a t we can agree on. 

9 COMMISSIONER BALCH: Okay. We can r e f i n e 

10 t h a t . 

11 COMMISSIONER BLOOM: I don't have any 

12 I would be f i n e accepting the proposed language (2) 

13 through ( 8 ) . 

14 COMMISSIONER BALCH: Okay. (2) through 

15 (8) . 

16 I s the language i n (5) consistent w i t h 

17 what we --

18 COMMISSIONER BLOOM: You need t o f i x t h a t . 

19 Maybe you can remove the l a s t sentence i n (5). 

2 0 CHAIRPERSON BAILEY: "The operator 

21 s h a l l " -- oh, the l a s t sentence i n (5) was what we 

22 had t h a t ' s c o n s i s t e n t w i t h --

23 COMMISSIONER BALCH: We are done w i t h 

24 t h a t . 
25 COMMISSIONER BLOOM: We d i d delete 
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1 something. Okay. Yeah. 

2 COMMISSIONER BALCH: Okay. I'm okay w i t h 

3 accepting (2) through (8) as w e l l . 

4 CHAIRPERSON BAILEY: I am also. So we can 

5 remove yellow h i g h l i g h t from those sections. 

6 COMMISSIONER BALCH: The next t h i n g would 

7 be (9) and (10), t o see i f we can a l l agree on those 

8 d e l e t i o n s . 

9 CHAIRPERSON BAILEY: Dr. Buchanan was 

10 i n s i s t e n t t h a t there was no need f o r a geomembrane 

11 cover/ t h a t t h a t created more problems than i t 

12 solved f o r b u r i a l of waste i n trenches. 

13 COMMISSIONER BALCH: Now, t h i s i s a -

14 t h i s i s a separate l i n e r on top of whatever foldover 

15 you already have. 

16 CHAIRPERSON BAILEY: We already have the 
17 taco, and t h i s would create the b u r r i t o . 

18 COMMISSIONER BALCH: I'm a l l r i g h t w i t h 

19 those d e l e t i o n s . 

2 0 COMMISSIONER BLOOM: I focused i n on some 

21 of Dr. Neeper's f i e l d w o r k . And he t a l k e d about 

22 f i n d i n g s a l t at the top of a bu r i e d l i n e r . Salt had 

23 migrated upward, which he saw i n some of h i s 

24 modeling. We have found i t i n the r e a l world, too. 

25 His testimony i s at pages 1167 and 1168. 
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1 And again, he t a l k e d about s a l t i n the root zone, 

2 s a l t at 12 inches going down t o 24 inches, on 

3 page 818. 

4 And he said he would use a cover t o stop 

5 unsaturated flow upward. 

6 So I'm i n support of l e a v i n g t h i s 

7 unchanged and keeping the cover language as i t i s . 

8 COMMISSIONER BALCH: One t h i n g t o remember 

9 from Dr. Neeper's testimony i s t h a t he was de a l i n g 

10 w i t h legacy p i t s . And i n a case where he saw s a l t 

11 under a l i n e r , what he's r e f e r r i n g t o there i s 

12 r e a l l y the foldover, not a separate geomembrane 

13 above t h a t , which i s what (9) and (10) r e f e r t o . 

14 So i t may be, you know, i f not apples and 

15 oranges, i t might be Rayburns and red d e l i c i o u s . I 

16 don't know. 

17 There was a -- a l o t of discussion on 

18 d i r e c t a'nd even more discussion i n cross-examination 

19 about the usefulness of a top l i n e r . And I can't 

20 remember i f we discussed t h a t already when we 

21 h i g h l i g h t e d t h i s s e c t i o n . 

22 CHAIRPERSON BAILEY: No, I don't t h i n k we 

2 3 have. 

24 COMMISSIONER BALCH: That's something I 

25 would want t o go back and look at my notes. 
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1 CHAIRPERSON BAILEY: I would l i k e t o look 

2 at my notes. I would l i k e t o read Dr. Neeper's 

3 t r a n s c r i p t also. Those were pages 1167, -68, and 

4 page 818? 

5 COMMISSIONER BLOOM: 818, yes. And then I 

6 had another c i t a t i o n f o r page 1291. 

7 COMMISSIONER BALCH: Could you read those 

8 o f f please? 1167 --

9 COMMISSIONER BLOOM: Yeah. 1167, l i n e 8, 

10 through 1168, l i n e 5. 

11 Also i n h i s -- i t says Neeper 1s c l o s i n g , 

12 page 5. His c l o s i n g i s . . . 

13 COMMISSIONER BALCH: I t appears t h a t 

14 Mr.- -- on page 577, l i n e s 2 through 20, and on 

15 page 578, l i n e s 6 t o 15, Mr. Arth u r gave testimony 

16 about the lack of a top cover and also on a bathtub 

17 e f f e c t . 

18 COMMISSIONER BLOOM: I'm sorry. Can you 

19 s t a r t over? What was t h a t one again? 

20 COMMISSIONER BALCH: 577 and 578. 

21 So t h a t might be worth going back over and 

22 reviewing as w e l l . 

23 COMMISSIONER BLOOM: I'm sorry. What was 

24 t h a t about? 

25 COMMISSIONER BALCH: His testimony 
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1 regarding the lack of top cover. 

2 COMMISSIONER BLOOM: This i s whose 

3 testimony? I'm sor r y . 

4 . COMMISSIONER BALCH: Mr. Arthur. 

5 COMMISSIONER BLOOM: Okay. 

6 COMMISSIONER BALCH: Also lack of -- I 

7 have i n quotes here "a bathtub e f f e c t . " 

8 COMMISSIONER BLOOM: There would not be a 

9 bathtub e f f e c t ? 

10 COMMISSIONER BALCH: No, there would be. 

11 Maybe he was asked t h i s on cross. I would have t o 

12 go back and look at the c i t a t i o n . I was p u l l i n g out 

13 c i t a t i o n s t h a t I t h i n k may be relevant f o r us t o 

14 look a t . I don't know what he said about i t w ithout 

15 l o o k i n g back. 

16 I don't have anything l i s t e d f o r Buchanan, 

17 but i t may have been t h a t I wasn't looking f o r i t 

18 e i t h e r . 

19 L e t ' s see. I t looks l i k e Mr. A r t h u r ' s 

20 tes t imony was the concern t h a t i f you put too much 

21 seal over the top i t wasn ' t so much of a concern 

22 about water g e t t i n g i n t o the m a t e r i a l , i t was t h a t 

23 i t was g e t t i n g o u t . Tha t ' s one of the - - t h a t ' s 

24 p a r t o f the c i t a t i o n t h a t I gave you. 

25 Then you are a l so s ea l i ng whatever l i q u i d s 
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1 are i n there. 

2 Let's see. He doesn't seem t o t h i n k t h a t 

3 the concern has t o do w i t h the p r e c i p i t a t i o n g e t t i n g 

4 down, e i t h e r . That's why he t a l k e d about the 

5 bathtub e f f e c t , t h a t i t wasn't a b i g deal. So maybe 

6 the place t o look i s Dr. Neeper's testimony. 

7 CHAIRPERSON BAILEY: Right. And I'm 
< 

8 lo o k i n g at the f i n d i n g s of the C i t i z e n s f o r Clean 

9 A i r and Water. And i t does t a l k about f i n d i n g t h a t 

10 s a l t below the p l a s t i c cap which prevents m i g r a t i o n 

11 of s a l t upward. 

12 But I would l i k e t o look at the t r a n s c r i p t 

13 f o r these other c i t a t i o n s before we make any 

14 de c i s i o n on d e l e t i o n of p o r t i o n s (9) and (10) of 

15 Section l i . 

16 COMMISSIONER BLOOM: Okay. 

17 COMMISSIONER BALCH: You know, I di d n ' t 

18 have i t i n my notes, maybe because I di d n ' t t h i n k of 

19 t h a t issue when I was reading the t r a n s c r i p t s the 

20 f i r s t time through. But I r e a l l y do r e c a l l 

21 Dr. Buchanan having a vigorous disagreement w i t h 

22 caps. 

23 CHAIRPERSON BAILEY: He was vigorous i n 

24 h i s a s s e r t i o n s . Because he said t h a t i t was 

25 necessary t o prevent the bathtub e f f e c t and 
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1 something t o do w i t h the r o o t i n g systems. But I 

2 would l i k e t o look at Dr. Neeper's before I make any 

3 statement on the. record. 

4 So we can go t o the next s e c t i o n of 

5 yellow, which i s on page 20. And i t has t o do w i t h 

I 6 hydrocarbon-based d r i l l i n g f l u i d s and whether or not 

7 a sealed tank or other m a t e r i a l i s the appropriate 

8 way t o contain hydrocarbon-based d r i l l i n g f l u i d s . 

9 Mr. Bloom, do you have an opinion on t h i s 

10 one? 

I I COMMISSIONER BLOOM: I'm --

12 COMMISSIONER BALCH: You are looking at 

13 the s t r i k e o u t -- the h i g h l i g h t e d s t r i k e o u t ? 

14 CHAIRPERSON BAILEY: Yes. 

15 COMMISSIONER BLOOM: I -- I believe the 

16 evidence testimony was t h a t the i n d u s t r y would use a 

17 tank t h a t would be appropriate f o r c o n t a i n i n g 

18 hydrocarbon-based d r i l l i n g f l u i d s . So you give them 

19 the o p t i o n of deciding whether they want t o use 

20 s t e e l or something else. 

21 CHAIRPERSON BAILEY: Or i s i t t h a t they 

22 wanted t o be able t o use a l i n e d temporary p i t 

23 without having t o use s t e e l tanks whenever 

24 hydrocarbon-based d r i l l i n g f l u i d s --
25 COMMISSIONER BALCH: That's r e a l l y what 
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1 t h i s comes down t o , i s whether you are going t o 

2 allow hydrocarbon-based d r i l l i n g f l u i d s i n t o a 

3 temporary p i t . 

4 CHAIRPERSON BAILEY: Uh-huh. 

5 COMMISSIONER BALCH: I t b a s i c a l l y 

6 d i s a l l o w s i t . 

7 Now the c o n f l i c t i n my mind about having j 

8 t h a t l i m i t a t i o n i s , when you h i t an o i l zone i n your 

9 d r i l l i n g you are going t o put hydrocarbons i n t o your j 

10 temporary p i t . So I t h i n k the hydrocarbon d r i l l i n g 

11 f l u i d s are based o f f of heavy components of o i l and 

12 d i e s e l , t h i n g s l i k e t h a t , r i g h t ? Those aren't 

13 v o l a t i l e s . 

14 I'm p r e t t y sure t h a t we had t h i s 

15 discussion before. 

16 CHAIRPERSON BAILEY: But there are many 

17 a d d i t i v e s t h a t don't use hydrocarbon base f o r the 

18 older purposes of using d i e s e l ; t h a t there are many 

19 newer d r i l l i n g f l u i d s t h a t serve the same purpose 

20 but are not hydrocarbon based, such as referenced 

21 here. And those manufactured f l u i d s are even b e t t e r 

22 f o r the environment than f o r the operator. 

23 COMMISSIONER BLOOM: R360's comments, 

24 which they provided us on May 2nd, page 9, Number 5, 

25 they are -- the subsection i s t i t l e d : "Steel tanks 
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1 should continue t o be re q u i r e d f o r hydrocarbon-based 

2 d r i l l i n g f l u i d s . NMOGA's mo d i f i c a t i o n s s t i l l remove 

3 the e x i s t i n g requirement t h a t operators use s t e e l 

4 tanks or other NMOCD-approved methods t o contain 

5 hydrocarbon-based d r i l l i n g f l u i d s . 

6 "Hydrocarbon-based d r i l l i n g f l u i d s are 

7 more t o x i c than water- and synthetic-based d r i l l i n g 

8 f l u i d s . The increased r i s k s hydrocarbon-based 

9 d r i l l i n g f l u i d s pose warrant a d d i t i o n a l p r o t e c t i o n s 

10 beyond those the p i t r u l e provides f o r temporary 

11 p i t s . Steel tanks provide t h i s a d d i t i o n a l 

12 p r o t e c t i o n . Removing the requirement t h a t operators 

13 c o n t a i n hydrocarbon-based d r i l l i n g f l u i d s i n s t e e l 

14 tanks increases the r i s k of contamination t o 

15 groundwater and s o i l s . " 

16 I t goes on from there t o OCD's -- what 

17 i t ' s supposed t o re g u l a t e , sampling conducted by OCD 

18 i n 2007. 

19 "Hydrocarbon-based d r i l l i n g f l u i d s contain 

2 0 many of the types of t o x i c chemicals t h a t the p i t 

21 r u l e i s designed t o p r o t e c t against. 

22 "Most operators have already invested i n 

23 s t e e l tanks t o store t h e i r hydrocarbon-based 

24 d r i l l i n g f l u i d s . " 
25 COMMISSIONER BALCH: I guess I'm a l i t t l e 
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1 b i t confused about t h i s paragraph. 

2 Do they -- does t h i s mean t h a t when you're 

3 not d r i l l i n g you're s t o r i n g your hydrocarbon-based 

4 d r i l l i n g f l u i d s i n a tank, or t h a t they always have 

5 t o be contained i n the tank? 

6 To me there's a d i s t i n c t i o n , Mr. Bloom. 

7 r_- I f you're d r i l l i n g , i n the a c t i v e process 

8 of d r i l l i n g , and you are using a hydrocarbon-based 

9 d r i l l i n g f l u i d , you can't s t o r e i t i n a tank unless 

10 you are using a closed-loop system. You would have 

11 t o be c i r c u l a t i n g i t i n your mud p i t . 

12 However, at times dur i n g your operation 

13 where you are not d r i l l i n g , i s t h a t what they are 

14 t a l k i n g about here? 

15 I can understand not wanting t o leave the 

16 hydrocarbon-based d r i l l i n g f l u i d w i t h i n the p i t f o r 

17 the 6 months t h a t i t might be s i t t i n g there. But 

18 I'm not sure i f you -- I t h i n k you l i m i t best 

19 p r a c t i c e s i f you don't l e t them c i r c u l a t e the 

20 d r i l l i n g f l u i d s i n a temporary p i t . I t ' s the 

21 purpose of the temporary p i t . 

22 Do I have t h a t wrong, Mr. Bloom? 

23 CHAIRPERSON BAILEY: My i n t e r p r e t a t i o n i s 

24 t h a t you may not use hydrocarbon-based d r i l l i n g 

25 f l u i d s unless you're using a tank f o r --
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1 COMMISSIONER BALCH: That's the way t h i s 

2 reads. 

3 CHAIRPERSON BAILEY: Yes. 

4 COMMISSIONER BALCH: And why I t h i n k -- I 

5 t h i n k t h a t ' s the reason f o r the s t r i k e o u t . 

6 Now, I t h i n k i t i s a v a l i d concern t h a t 

7 you don't want t o leave those f l u i d s s i t t i n g i n 

8 there. But the sheen and the v i s i b l e -- I would 

9 t h i n k a v i s i b l e and measurable sheen would take care 

10 of th a t as w e l l , i n the requirement t o remove f l u i d s 

11 when they weren't d r i l l i n g , r i g h t ? 

12 Let me ask another question, i f you don't 

13 mind, Commissioner Bailey. 

14 Where are these f l u i d s being used r i g h t 

15 now, t o your knowledge? 

16 CHAIRPERSON BAILEY: To my knowledge, they 

17 are only i n the southeast and only going through 

18 c e r t a i n formations. So i t ' s not --

19 COMMISSIONER BALCH: So i t i s a safety 

20 issue, not an op- -- so i t ' s not something t h a t you 

21 would p i c k t o do, you do i t because you have t o f o r 

22 c e r t a i n zones? 

23 CHAIRPERSON BAILEY: For c e r t a i n zones. 

24 COMMISSIONER BALCH: So i t ' s not a common 

25 occurrence. Do you know what the formations are? 
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1 CHAIRPERSON BAILEY: No. I r e a l l y don't, 

2 no. I'm not t h a t conversant w i t h t h a t . 

3 COMMISSIONER BALCH: Keep i n mind, also, 

4 t h a t the temporary p i t i s -- i t ' s temporary. F l u i d s 

5 w i l l be removed. And i f they are doing o n - s i t e 

6 closure t h a t m a t e r i a l , once mixed, has t o pass a 

7 v a r i e t y of c r i t e r i a t h a t we haven't discussed y e t . 

8 So i f the hydrocarbon d r i l l i n g f l u i d would cause i t 

9 t o go above a l i m i t t h a t we w i l l discuss l a t e r , i t 

10 wouldn't be bu r i e d o n - s i t e e i t h e r . 

11 CHAIRPERSON BAILEY: I would have less 

12 concern about hydrocarbon-based d r i l l i n g f l u i d s i f 

13 there was some r e s t r i c t i o n i n place f o r the use of 

14 those f l u i d s through freshwater p r o t e c t i o n zones. 

15 But there's nothing on the books t h a t says you 

16 cannot use d r i l l i n g f l u i d s w hile you have uncased 

17 sections. So your d r i n k i n g water a q u i f e r s . 

18 COMMISSIONER BALCH: However, t h i s -- t h i s 

19 doesn't address t h a t . And t h a t ' s a concern. 

20 CHAIRPERSON BAILEY: Yes. 

21 COMMISSIONER BALCH: I agree. However, 

22 t h i s doesn't address t h a t concern. Because t h i s one 

23 j u s t forces you t o use a closed-loop system, but i t 

24 doesn't have anything t o do w i t h the casing. I t 

25 j u s t has t o do w i t h what's going on on the surface. 
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1 CHAIRPERSON BAILEY: That's t r u e . 

2 COMMISSIONER BALCH: This doesn't address 

3 the c i r c u l a t i n g f l u i d . 

.4 CHAIRPERSON BAILEY: That's t r u e . This 

5 r e a l l y does have t o do w i t h s p i l l s and leaks and 

6 surface issues and the requirement f o r the 

7 closed-loop systems. 

8 COMMISSIONER BLOOM: I see a few words or 

9 paragraphs, g e t t i n g over t o -- p e r t a i n i n g t o the 

10 s t e e l tank or other storage m a t e r i a l t h a t OCD can 

11 approve. 

12 I don't see a l o t on what the costs or the 

13 inconveniences are of using a s t e e l tank or other 

14 device t h a t keeps the hydrocarbon-based f l u i d s out. 

15 COMMISSIONER BALCH: I f you are using a 

16 s t e e l tank i n t h i s scenario you are using a 

17 closed-loop system, and there was a l o t of testimony 

18 about closed-loop systems. 

19 B a s i c a l l y , t h i s forces a closed-loop 

2 0 system f o r the case of hydrocarbon-based d r i l l i n g 

21 f l u i d s . You have t o have t h a t d r i l l i n g f l u i d 

22 completely contained at a l l times. 

23 COMMISSIONER BLOOM: I'm f a m i l i a r w i t h 

24 d i e s e l being one of the hydrocarbon-based d r i l l i n g 

25 f l u i d s , e s s e n t i a l l y . A p i t f u l l of d i e s e l i s a 
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1 p r e t t y d i f f e r e n t beast from a p i t w i t h water-based 

2 f l u i d s . 

3 COMMISSIONER BALCH: I t h i n k i t ' s 

4 d i f f i c u l t , r e a l l y , t o -- I t h i n k i t i s d i f f e r e n t . 

5 But t h a t water-based d r i l l i n g f l u i d could have other 

6 a d d i t i v e s which are -- which are also -- also make 

7 i t e s s e n t i a l l y non-water. 

8 Also, when you say hydrocarbon based, I 

9 suppose an argument could be made t h a t anything 

10 t h a t ' s engineered from hydrocarbons -- even the 

11 d i e s e l would be excluded as w e l l . Lots of thi n g s 

12 are made w i t h hydrocarbons, l o t s of a d d i t i v e s . 

13 And what makes i t hydrocarbon based, I 

14 don't know i f t h a t ' s a percentage or what. 

15 CHAIRPERSON BAILEY: I t ' s the primary 

16 component, i s what I t h i n k i t reasonably means. 

17 COMMISSIONER BALCH: So instead of water 

18 i t uses diesel? 

19 CHAIRPERSON BAILEY: Right. But there are 

20 the s y n t h e t i c s t h a t have replaced the hydrocarbon, 

21 the d i e s e l . 

22 COMMISSIONER BALCH: But those are 

23 probably also t e c h n i c a l l y hydrocarbon based. 

24 CHAIRPERSON BAILEY: And i f we do have 

25 s p i l l s , we have closure requirements and s p i l l 
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2 COMMISSIONER BLOOM: One other t h i n g you 

3 consider -- w e l l , you could use -- somebody could 

4 have hydrocarbon-based d r i l l i n g f l u i d s and a low i 

5 ch l o r i d e p i t , and you'd have d i e s e l 100 feet away, 

6 3 0 yards away from a wetland. 

7 

8 

COMMISSIONER BALCH: Well, I t h i n k the 

working d e f i n i t i o n of low c h l o r i d e d r i l l i n g f l u i d 

9 does say water based. 

10 CHAIRPERSON BAILEY: I t includes water 

11 based. 

12 COMMISSIONER BALCH: I t says water based. 

13 CHAIRPERSON BAILEY: I t ' s r e s t r i c t e d t o 

14 water based. 

15 COMMISSIONER BALCH: So t h a t wouldn't be 

16 an issue. You could c e r t a i n l y have a low c h l o r i d e 

17 hydrocarbon-based d r i l l i n g f l u i d , but i t wouldn't 

18 f i t t h a t d e f i n i t i o n . So whether -- i t r e a l l y f a l l s 

19 i n the category of "other." 

20 CHAIRPERSON BAILEY: My i n i t i a l r e a c t i o n 

21 t o t h i s was negative because of the p o t e n t i a l impact 

22 t o groundwater. 

23 COMMISSIONER BALCH: During the d r i l l i n g ? 

24 CHAIRPERSON BAILEY: During the d r i l l i n g , 

25 yes. But i f we are assured t h a t i t ' s not used 
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1 d uring the d r i l l i n g of the surface casing area which 

2 does penetrate a q u i f e r s , then the only downhole 

3 issue i s taken away from you, and then i t becomes a 

4 surface issue. 

5 And i f we have a closure requirement t h a t 

6 i n v e s t i g a t e s s p i l l s and we have a s p i l l removal t h a t 

7 i n v e s t i g a t e s spots or leaks t h a t would prevent 

8 hydrocarbon-based f l u i d s from contaminating surface 

9 waters or groundwaters -- by t a l k i n g t h i s through 

10 I'm seeing where my concerns could allow the 

11 d e l e t i o n of t h i s language. 

12 COMMISSIONER BALCH: Let me ask a 

13 question. 

14 The sheens --we t a l k e d about the sheens, 

15 measurable and v i s i b l e . 

16 CHAIRPERSON BAILEY: Uh-huh. 

17 COMMISSIONER BALCH: These are 

18 hydrocarbon-based d r i l l i n g f l u i d s . Are you going t o 

19 have a sheen --

20 CHAIRPERSON BAILEY: Obviously. 

21 COMMISSIONER BALCH: -- layer? 

22 COMMISSIONER BLOOM: I can't imagine how 

23 you wouldn't. 

24 COMMISSIONER BALCH: So t h a t r equ i r e s you 

25 t o c lean t h a t up more or less r i g h t away. 
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1 The concern t h a t I have i s not so much 

2 during the o p e r a t i o n a l phase, p a r t i c u l a r l y since you 

3 described i t as something t h a t i s s i t u a t i o n a l l y used 

4 f o r s a f e t y reasons and only i n p a r t i c u l a r areas i n 

5 p a r t i c u l a r formations. 

6 On the other hand, I don't t h i n k I want 

7 the hydrocarbon-based d r i l l i n g f l u i d s s i t t i n g there 

8 i n the p i t f o r 6 months e i t h e r . 

9 CHAIRPERSON BAILEY: No. 

10 COMMISSIONER BALCH: So t o delete t h i s 

11 s e c t i o n , I would l i k e t o have language somewhere 

12 t h a t t r i g g e r s a f a s t e r removal of the wetlands a f t e r 

13 the d r i l l i n g process i s complete f o r 

14 hydrocarbon-based d r i l l i n g f l u i d s . 

15 CHAIRPERSON BAILEY: I'm lo o k i n g at 

16 o p e r a t i o n a l requirements, t o see i f there i s an area 

17 there. 

18 COMMISSIONER BLOOM: What's the time l i m i t 

19 f o r g e t t i n g the l i q u i d s out of the temporary p i t 

20 r i g h t now? 

21 COMMISSIONER BALCH: I t ' s 60 days a f t e r 

22 cessation of d r i l l i n g . With an extension, also. 

23 Obviously there's s t i l l going t o be 

24 o p e r a t i o n a l c o n s t r a i n t s . But i f you could change 

25 t h a t t o 30 and 30, t h a t might be a l i t t l e more 
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1 comfortable f o r or hydrocarbon-based d r i l l i n g 

2 f l u i d s . 

3 And you said they.are s i t u a t i o n a l l y used 

4 p r i m a r i l y i n the southeast. You are going t o have 

5 less i n the weather concerns. 3 0 days should give 

6 you enough time t o get a t r u c k out there. 

7 CHAIRPERSON BAILEY: I'm not f i n d i n g , i n 

8 the o p e r a t i o n a l requirement se c t i o n under temporary 

9 p i t s , any requirement, as we do f o r permanent p i t s , 

10 f o r removal of f l o a t i n g or o i l -- f l o a t i n g 

11 hydrocarbons or o i l present i n the p i t . 

12 Maybe I'm j u s t not f i n d i n g i t , but i t ' s 

13 not jumping out at me. 

14 COMMISSIONER BLOOM: Under temporary p i t s ? 

15 CHAIRPERSON BAILEY: Yes. On page 19 i t 

16 begins "Operational Requirements." 

17 COMMISSIONER BLOOM: Yeah. 

18 CHAIRPERSON BAILEY: "Temporary p i t s . " 

19 I t ' s not u n t i l you get down i n t o 17.12 

20 C (2) where you f i n d a ban on the presence of o i l or 

21 f l o a t i n g hydrocarbon f o r permanent p i t s . 

22 COMMISSIONER BALCH: Well, maybe the l a s t 

23 sentence there i n (1) would f i x the problem. 

24 Because immediately a f t e r cessation of. d r i l l i n g or 

2.5 workover operation, the operator s h a l l remove any 
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1 v i s i b l e or -- a n y . v i s i b l e l a y e r of o i l from the 

2 surface of the d r i l l i n g p i t or workover p i t . 

3 I f you have a hydrocarbon-based d r i l l i n g 

4 f l u i d and you remove the sheen, i t ' s j u s t going t o 

5 keep c r e a t i n g a sheen. 

6 CHAIRPERSON BAILEY: Uh-huh. 

7 COMMISSIONER BALCH: So I t h i n k t h a t t h a t 

8 l a s t sentence r e a l l y makes them immediately d r a i n 

9 the p i t . 

10 CHAIRPERSON BAILEY: Yes, i t does. 

11 COMMISSIONER BALCH: So I don't t h i n k i t ' s 

12 p a r t i c u l a r l y an issue, and you don't have t o have a 

13 s p e c i f i c time l i n e f o r i t . 

14 B a s i c a l l y , once the d r i l l i n g f l u i d i s i n 

15 the p i t and i t ' s not c i r c u l a t i n g anymore, i t ' s going 

16 t o s t a r t t o separate i n t o i t s components. The 

17 hydrocarbon components are going t o go t o the top 

18 and you have t o remove them. 

19 CHAIRPERSON BAILEY: Immediately a f t e r . 

2 0 So t h a t would take care of having them k i n d of --

21 d i e s e l . 

22 COMMISSIONER BLOOM: For t h a t period of 

23 the operating p e r i o d of 3, 4, 5, 6 months you've got 

24 diesel? 

25 COMMISSIONER BALCH: No, no. The d r i l l i n g 
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1 p a r t i s r e a l l y only the -- b a s i c a l l y , they spud the 

2 w e l l . 

3 COMMISSIONER BLOOM: Oh, i t ' s cessation of 

4 d r i l l i n g . 

5 COMMISSIONER BALCH: Right. 

6 COMMISSIONER BLOOM: Okay. 

7 COMMISSIONER BALCH: So they d i g the p i t . 

8 When they spud the w e l l they f i l l i t w i t h the mud. 

9 And then when they are done they have t o make sure 

10 there's no v i s i b l e o i l . I f there's 

11 hydrocarbon-based d r i l l i n g f l u i d they are going t o 

12 have t o b a s i c a l l y remove a l l the hydrocarbon 

13 component immediately a f t e r cessation of d r i l l i n g 

14 t h e i r w e l l . 

15 CHAIRPERSON BAILEY: Then I can agree t o 

16 delete t h i s sentence. 

17 COMMISSIONER BALCH: I can as w e l l . 

18 COMMISSIONER BLOOM: I would r a t h e r 

19 maintain i t . So I would l i k e t o vote on i t , i f we 

20 can do t h a t . 

21 CHAIRPERSON BAILEY: Okay. A l l those i n 

22 favor of d e l e t i n g the sentence from 17.12 B (1) th a t 

23 reads: "The operator s h a l l use a tank made of s t e e l 

24 or other m a t e r i a l which the appropriate d i v i s i o n 

25 d i s t r i c t o f f i c e approves t o contain 
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1 hydrocarbon-based d r i l l i n g f l u i d s , " please i n d i c a t e 

2 by saying Aye. 

3 COMMISSIONER BALCH: Aye'. 

4 CHAIRPERSON BAILEY: Aye. 

5 A l l those opposed? 

6 COMMISSIONER BLOOM: Nay. j 

7 

8 

CHAIRPERSON BAILEY: Then i t ' s the | 

m a j o r i t y of the commission t h a t approves the I 

9 d e l e t i o n of t h a t language. 

10 (Motion passes 2 t o 1.) | 

11 CHAIRPERSON BAILEY: And then i n t h a t same 

12 paragraph we have the question of d e l e t i n g "or j 

13 measurable." 

14 COMMISSIONER BALCH: I t h i n k i t ' s a l i t t l e 

15 redundant. You can see -- b a s i c a l l y , you can see i t | 

16 i f you can measure i t . I t ' s not ne c e s s a r i l y t r u e 

17 t h a t you can measure i t i f you can see i t . Seeing j 

18 i t i s a more s t r i n g e n t requirement. 1 

19 CHAIRPERSON BAILEY: I be l i e v e i t ' s more 

20 r e s t r i c t i v e . So we can delete --

21 COMMISSIONER BALCH: I t could be a | 

22 molecule. j 

23 CHAIRPERSON BAILEY: -- "or measured"? 

24 COMMISSIONER BLOOM: Yes. 

25 CHAIRPERSON BAILEY: Are we ready f o r 
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1 lunch now or do we want t o look at paragraph (4) 

2 down below? 

3 We've t a l k e d about t h a t t h i s morning when 

4 we were t a l k i n g about the p o t e n t i a l discrepancies. 

5 COMMISSIONER BLOOM: That was p r e v i o u s l y 

6 30 days, i s t h a t r i g h t ? I f e l t l i k e we might have 

7 already t a l k e d about t h i s . 

8 COMMISSIONER BALCH: This has been 

9 resolved, I t h i n k . 

10 CHAIRPERSON BAILEY: Yes, I t h i n k i t has, 

11 p a r t i c u l a r l y i n l i g h t of the f a c t t h a t we have 

12 the -- w i t h the d e f i n i t i o n of temporary p i t . 

13 COMMISSIONER BALCH: Okay. So the place 

14 where we may have t o change i t i s at the very end 

15 where i t says "not t o exceed temporary p i t l i f e s p a n 

16 of one year," i f we change t h a t d e f i n i t i o n . 

17 "Not t o exceed temporary p i t l i f e s p a n , " I 

18 t h i n k would be f i n e . 

19 COMMISSIONER BLOOM: Right. We --

2 0 COMMISSIONER BALCH: That's j u s t t o make 

21 i t consistent w i t h our change of the d e f i n i t i o n of 

22 temporary p i t t h a t we made t h i s morning. 

23 COMMISSIONER BLOOM: What se c t i o n are we 

24 i n here, "Operational Requirements"? 

25 CHAIRPERSON BAILEY: We are i n 
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1 "Operational Requirements," Section 12. 

2 COMMISSIONER BLOOM: I'm looking at the --

3 CHAIRPERSON BAILEY: So the current 

4 language 12 B (4 ) . 

5 

6 

COMMISSIONER BLOOM: We -- we d i d vote on 

t h i s , because i t used t o read up t o 3 months, the 

7 

8 

extension. We gave them an ex t r a 3 0 days up f r o n t 

and they can apply f o r 60 days. 

9 COMMISSIONER BALCH: Instead of 3 0 days 

10 and the 90-day extension, w i t h 60 and 60. 

11 COMMISSIONER BLOOM: Yeah. 

12 COMMISSIONER BALCH: So I t h i n k the only 

13 t h i n g we have t o f i x i s the one year, j u s t have i t 

14 t i e d t o the temporary p i t , which i s defined under 

15 17 .7. 

16 COMMISSIONER BLOOM: I could agree w i t h 

17 t h a t . 

18 COMMISSIONER BALCH: You would probably 

19 have t o change the numbering at some p o i n t . 

20 CHAIRPERSON BAILEY: Not t o exceed the 

21 temporary p i t l i f e s p a n ? 

22 COMMISSIONER BALCH: Take out the "of one 

23 year." 

24 CHAIRPERSON BAILEY: Yes. Okay. 

25 We are a l l agreed on t h a t , then? 
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COMMISSIONER BALCH: Yes. 

2 COMMISSIONER BLOOM: Yes. 

3 CHAIRPERSON BAILEY: Yes, we are. 

4 Then we can remove the yellow h i g h l i g h t i n g 

5 on t h a t . 

6 MR. SMITH: I s the c i t a t i o n t o Q s t i l l 

7 

8 

correct? 

COMMISSIONER BALCH: Probably not. 

9 MR. SMITH: You might want t o j u s t --

10 CHAIRPERSON BAILEY: Temporary p i t i s --

11 MR. SMITH: You might want t o j u s t 

12 h i g h l i g h t t h a t t o make sure t h a t when they are 

13 f i n i s h e d 

14 CHAIRPERSON BAILEY: I t ' s s t i l l on, 

15 because we may i n s e r t the d e f i n i t i o n f o r o n - s i t e . 

16 MR. SMITH: A c t u a l l y , t h a t ' s probably t r u e 

17 f o r j u s t about any cross-reference t h a t you f i n d i n 

18 there. 

19 COMMISSIONER BLOOM: I t might j u s t be 

20 easier t o go back and check them a l l at some p o i n t . | 

21 COMMISSIONER BALCH: I f you h i g h l i g h t i t 

22 we're going t o go back and discuss f o r hours. j 

23 MS. DURAN-SAENZ: I could use a d i f f e r e n t 

24 c o l o r . 

25 MR. SMITH: You could boldface and bracket 
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1 them. 

2 COMMISSIONER BLOOM: We can, I guess, 

3 accept a l l of those changes i n there t o Theresa and 

4 get r i d of the under l i n e , r i g h t ? 

5 MS. DURAN-SAENZ: Yes. 

6 MR. SMITH: Just t o make i t more obvious, 

7 Theresa, when you boldface and bracket the i n t e r n a l 

8 c i t a t i o n s you don't j u s t have t o do the t h i n g t h a t 

9 i s i n question. Do the whole t h i n g , and t h a t r e a l l y 

10 w i l l b r i n g i t out. 

11 CHAIRPERSON BAILEY: The next area t h a t I 

12 f i n d i n yellow has t o do w i t h the t a b l e s . 

13 COMMISSIONER BALCH: We are on page 23? 

14 I t h i n k there might be paragraph (5) at 

15 the bottom of page 23. 

16 CHAIRPERSON BAILEY: Which references the 

17 t a b l e . 

18 COMMISSIONER BALCH: Okay. 

19 CHAIRPERSON BAILEY: And since we s t i l l 

20 have t o -- so e s s e n t i a l l y , we have gone through the 

21 r u l e t o look at the yellow areas. We have simply 

22 delayed decisions on the d e f i n i t i o n of low c h l o r i d e 

23 f l u i d s and on the d e f i n i t i o n of o n - s i t e . 

24 During lunch I would l i k e t o go back 

25 through and look f o r Dr. Neeper's testimony 

PAUL BACA PROFESSIONAL COURT REPORTERS 
d899b045-1 ccd-4310-b933-18452b28c779 



Page 100 

1 concerning the cover f o r b u r i a l of the p i t s . And I 

2 w i l l also look at the setback f o r wetlands t h a t was 

3 c i t e d . 

4 So t h a t w i l l take a l i t t l e b i t of time. 

5 Would we l i k e t o reconvene at 1:15? 

6 COMMISSIONER BLOOM: That would be f i n e , 

7 yes. 

8 COMMISSIONER BALCH: Do we have any other 

9 major sections t o go through? 

10 CHAIRPERSON BAILEY: Not r e a l l y . 

11 COMMISSIONER BALCH: So a f t e r t h a t 

12 discussion a f t e r lunch we could probably go through 

13 the whole document and clean up as much as we can i n 

14 p r e p a r a t i o n f o r next Thursday's d e l i b e r a t i o n . 

15 CHAIRPERSON BAILEY: I t sounds l i k e a good 

16 afternoon's work. 

17 (A recess was taken from 11:49 a.m. t o 

18 1:23 p.m. )• 

19 CHAIRPERSON BAILEY: I t ' s almost 1:25. We 

20 w i l l go back on the record. We are debating and 

21 d e l i b e r a t i n g on Cases 14784 and 14785. 

22 When we broke f o r lunch we had gone 

23 through and completed discussing many, or most of 

24 the yellow h i g h l i g h t e d areas. But there were some 

25 t h a t I was going t o p a r t i c u l a r l y check on durin g the 
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1 lunch hour. And t h a t p a r t i c u l a r l y had t o do w i t h 

2 page 18, Numbers (9) and (10), whether or not a 

3 geomembrane cover should be req u i r e d over a l i n e d 

4 trenc h f o r b u r i a l of waste m a t e r i a l s . 

5 There was the question where we had 

6 opposing opinions by Dr. Buchanan, who suggested 

7 t h a t we not have a top l i n e r , and Dr. Neeper, who 

8 suggested t h a t we do have a top l i n e r . 

9 MR. SMITH: And the current requirement i s 

10 t h a t you have one? 

11 CHAIRPERSON BAILEY: Yes. 

12 MR. SMITH: Okay. 

13 CHAIRPERSON BAILEY: A f t e r reading the 

14 t r a n s c r i p t s , I f i n d t h a t I personal l y agree w i t h 

15 Dr. Neeper. He describes the s a l t l a y e r t h a t formed 

16 underneath one of the p i t s t h a t he was 

17 i n v e s t i g a t i n g . And h i s recommendation was t o have 

18 a -- an upper cover f o r t h a t b u r i a l trench. 

19 I n my op i n i o n , and nothing else, i t keeps 

2 0 the s a l t from going upwards t o impact any ki n d of 

21 r o o t zone. 

22 COMMISSIONER BALCH: I d i d a 2 0-minute 

23 search of a l l of the d i r e c t testimony. 

24 CHAIRPERSON BAILEY: Yes. 

25 COMMISSIONER BALCH: And t h a t search 
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1 covered top cover, cover, geomembrane. And I found i 

2 nothing i n d i r e c t from Dr. Buchanan. I t h i n k the j 

3 issue may have come up i n cross-examination. ) 

4 CHAIRPERSON BAILEY: Yes. J 

5 COMMISSIONER BALCH: And I t h i n k , i n the j 

6 i n t e r e s t of being p r o t e c t i v e -- I'm not sure there 1 

7 was r e a l l y a strong o p i n i o n from Dr. Buchanan at 

8 this point. I would have to do much deeper research \ 

9 t o be sure of t h a t . 

10 There was evidence more evidence j 

11 d i r e c t l y presented about maintaining a top cover. i 

12 And a top cover, i f nothing else, w i l l ensure t h a t I 

13 there i s a -- some s o r t of covering. And -- j 

14 CHAIRPERSON BAILEY: You're not t a l k i n g | 

15 about s o i l cover; you're t a l k i n g about a geomembrane | 

16 cover? 

17 COMMISSIONER BALCH: A geomembrane cover. 

18 CHAIRPERSON BAILEY: Okay. ! 

19 COMMISSIONER BALCH: I'm not sure i f he 

20 was -- I t h i n k he -- I'm not even going t o say he 

21 was, because maybe i t was j u s t my impression t h a t he j 

22 was. [ 

23 However, there was not an.obvious place i n 

24 testimony where he discussed that. \ 

25 CHAIRPERSON BAILEY: So do you, Dr. Balch, 
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1 support keeping paragraphs (9) and (.10)? 

2 COMMISSIONER BALCH: And these are f o r --

3 here, they are t a l k i n g about trenches. I s th a t 

4 separate from d i r e c t l y c l o s i n g a p i t ? I s t h i s where 

5 you remove the waste from the p i t i n t o a separate 

6 b u r i a l trench? 

7 COMMISSIONER BLOOM: That's i t . That's my 

8 r e c o l l e c t i o n , yes. 

9 COMMISSIONER BALCH: I t says b u r i a l 

10 trenches f o r closure. 

11 MR. SMITH: As you review t h i s , please 

12 bear i n mind t h a t what you are lo o k i n g f o r i s 

13 s u b s t a n t i a l evidence t h a t would support a change. 

14 Your d e f a u l t , of course, i s lea v i n g i t the same way. 

15 COMMISSIONER BALCH: I t h i n k the only 

16 s u b s t a n t i a l evidence t h a t was presented i n d i r e c t 

17 was by Dr. Neeper, i n favor of keeping them. 

18 MR. SMITH: Okay. 

19 COMMISSIONER BALCH: There may have been 

20 comments on cross-examination of other witnesses 

21 t h a t address the issue. But the only r e a l d i r e c t 

22 testimony was from Dr. Neeper. 

2 3 I t h i n k t h a t there are probably good 

24 reasons f o r and against. The f o r would probably be 

25 a l i t t l e b i t stronger i n my mind, so I would keep 
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1 those two paragraphs. 

2 CHAIRPERSON BAILEY: And you, Commissioner 

3 Bloom? 

4 COMMISSIONER BLOOM: Yes. Due t o 

5 Dr. Neeper's testimony, which you j u s t c i t e d about 

6 s a l t r i s i n g upward being stopped by a cover, a 

7 geomembrane cover, and Dr. Neeper seeing s a l t i n the 

8 root zone at 12 inches, going down t o 24 inches, I 

9 would support l e a v i n g the cu r r e n t language. 

10 COMMISSIONER BALCH: I w i l l say the 

11 only -- there was d i r e c t argument against the top 

12 l i n e r from Dr. Arthur's testimony. His concern was 

13 not i n p r o t e c t i n g the p i t contents, but i n a l l o w i n g 

14 v o l a t i l e components t o go up. 

15 I t h i n k t h a t by the time the p i t i s buried 

16 there's not going t o be a l o t of v o l a t i l e s l e f t and 

17 maybe not as strong a concern. 

18 CHAIRPERSON BAILEY: Then i t i s unanimous 

19 f o r the commission t o r e t a i n paragraphs (9) and (10) 

20 and not delete those paragraphs. 

21 So t h a t does leave us w i t h the cleanup, as 

22 f a r as I can t e l l . 

23 Are there other t o p i c s t h a t we need t o 

24 debate today, since we do not have the closings from 

25 yesterday? 
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1 COMMISSIONER BALCH: Well, I would say, 

2 j u s t as you said, we work through from the 

3 beginning. And s t u f f we can't t a l k about we hold 

4 o f f on. 

5 COMMISSIONER BLOOM: Yeah, t h a t would be 

6 the way t o proceed. 

7 COMMISSIONER BALCH: Kind of the two b i g 

8 th i n g s we haven't concluded yet are the low c h l o r i d e 

9 f l u i d s and the o n - s i t e discussion. 

10 CHAIRPERSON BAILEY: Which we r e a l l y can't 

11 do u n t i l a f t e r we have i n f o r m a t i o n from the past two 

12 days. 

13 So l e t ' s s t a r t at the beginning. 

14 COMMISSIONER BLOOM: I don't know i f we 

15 can change t h i s . I don't know t h a t any -- but maybe 

16 f o r the sake of consistency, 19.15.17.6, 

17 "Objective," t h a t we have " p r o t e c t i o n of p u b l i c 

18 h e a l t h , welfare, and the environment." 

19 COMMISSIONER BALCH: Did we, at any 

2 0 places, change -- maybe change t h a t language 

21 s l i g h t l y ? 

22 COMMISSIONER BLOOM: I t h i n k t o human 

23 h e a l t h . 

24 CHAIRPERSON BAILEY: A c t u a l l y , the Act 

25 says p u b l i c h e a l t h , doesn ' t i t ? 
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1 MR. SMITH: I t h i n k i t does. 

2 CHAIRPERSON BAILEY: I have i t somewhere. 

3 COMMISSIONER BALCH: Going t o 17.5, maybe 

4 we can accept t h a t change. 

5 CHAIRPERSON BAILEY: I t h i n k i t would be 

6 advisable t o , since we are doing a repeal. 

7 COMMISSIONER BLOOM: I would agree w i t h 

8 t h a t . "Within 30 days a f t e r p u b l i c a t i o n of the 

9 f i n a l r u l e i n the New Mexico Register unless a l a t e r 

10 date i s c i t e d at the end of a sect i o n . " 

11 MR. SMITH: For records, I'm t o l d by 

12 Theresa t h a t you have t o put an exact date, a hard 

13 date. 

14 CHAIRPERSON BAILEY: Can we do -- t r e a t i t 

15 the same then as we d i d p r e v i o u s l y , and simply 

16 bracket i t and leave i t blank, e s s e n t i a l l y u n t i l we 

17 have a b e t t e r handle? 

18 MR. SMITH: So you j u s t want t o put 

19 bracket, "hard date," a l l caps, boldface, so we 

2 0 don't miss i t . 

21 But I t h i n k you can take out the "unless 

22 l a t e r date i s c i t e d , " because you wouldn't do t h a t . 

23 COMMISSIONER BALCH: Well, there are the 

24 three sections on the grandfather tanks where we 

25 have a date of June 16th. 
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1 MR. SMITH: But those -- t h a t ' s not your 

2 e f f e c t i v e date f o r your r u l e , r i g h t ? 

3 COMMISSIONER BALCH:- That's t r u e . 

4 COMMISSIONER BLOOM: Well, the current 

5 language includes t h a t , "unless a l a t e r date i s 

6 c i t e d at the end of a s e c t i o n . " 

7 MR. SMITH: Oh, at the end.of a sec t i o n . 

8 I n case you would want t o make -- sure, t h a t ' s 

9 r i g h t . I n case you would want t o make one of the 

10 p a r t i c u l a r sections e f f e c t i v e at a l a t e r time. 

11 COMMISSIONER BALCH: Such as the 

12 grandfather tanks. 

13 MR. SMITH: Well, you are not r e a l l y 

14 changing the e f f e c t i v e date on t h a t . What you -- I 

15 mean, I t h i n k what t h i s i s -- what t h i s i s 

16 contemplating i s you have t o do X, and then you say 

17 t h i s s e c t i o n i s e f f e c t i v e on Y date. 

18 CHAIRPERSON BAILEY: The phrase i s "to 

19 p r o t e c t p u b l i c h e a l t h . " 

20 COMMISSIONER BLOOM: You're r i g h t . For 

21 variances, we do "f r e s h water, p u b l i c h e a l t h , and 

22 the environment." Okay. That w i l l work. 

23 CHAIRPERSON BAILEY: Yes. 

24 COMMISSIONER BLOOM: D e f i n i t i o n s . 

25 MR. SMITH: "Public h e a l t h , welfare." I s 
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1 "welfare" r i g h t ? 

2 CHAIRPERSON BAILEY: Yes, p u b l i c h e a l t h . 

3 MR. SMITH: "Fresh water." I s n ' t t h a t 

4 what you said? 

5 COMMISSIONER BALCH: That's what we have 

6 i n the variance as an exceptions language l a t e r on. 

7 This i s j u s t i n the o b j e c t i v e . 

8 MR. SMITH: Of the rules? 

. 9 CHAIRPERSON BAILEY: Welfare doesn't 

10 belong there, does i t ? 

11 MR. SMITH: No, I don't t h i n k so. Not 

12 based on what you j u s t s a i d. 

13 CHAIRPERSON BAILEY: "To p r o t e c t p u b l i c 

14 h e a l t h and the environment." So "welfare" doesn't 

15 belong i n there. 

16 MR. SMITH: No. 

17 COMMISSIONER BALCH: I'm not q u i t e sure 

18 what i t means, anyway. 

19 COMMISSIONER BLOOM: The language t h a t you 

20 are l o o k i n g a t , Commissioner Bailey, i s t h a t the O i l 

21 and Gas Act? 

22 CHAIRPERSON BAILEY: I s the O i l and Gas 

23 Act 70-2-3 -- no, pardon me. 

24 7-2-12, "Enumeration of Powers," B 22. 

25 Where i t would say: "Apart from any a u t h o r i t y ! 
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1 expressed or im p l i e d elsewhere given t o or e x i s t i n g 

2 i n the O i l Conservation D i v i s i o n by v i r t u e of the 

3 O i l and Gas Act or the s t a t u t e s of t h i s s t a t e , the 

4 d i v i s i o n i s authorized t o make r u l e s , r e g u l a t i o n s , 

5 and orders f o r the purposes and w i t h respect t o the 

6 subject matter s t a t e d i n t h i s subsection." 

7 And 22 says: "To regulate the d i s p o s i t i o n 

8 of nondomestic waste r e s u l t i n g from the o i l f i e l d 

9 service i n d u s t r y , the t r a n s p o r t a t i o n of crude o i l or 

10 n a t u r a l gas, the treatment of n a t u r a l gas or the 

11 refinement of crude o i l , t o p r o t e c t p u b l i c h e a l t h 

12 and the environment, i n c l u d i n g a d m i n i s t e r i n g the 

13 Water Q u a l i t y Act." 

14 Well, maybe t h a t ' s not the c o r r e c t 

15 c i t a t i o n . 

16 MR. SMITH: I can p u l l t h a t up on Westlaw 

17 here, i f you guys want t o move t o something more 

18 s u b s t a n t i a l . Let me see what I can f i n d , 

19 Commissioner Bailey. 

2 0 CHAIRPERSON BAILEY: Okay. 

21 COMMISSIONER BALCH: Here's a question 

22 t h a t I have of the commission. 

23 Many of these t h i n g s we voted on e a r l i e r 

24 or were unanimously agreed on. 

25 I guess I don't know i f they were 
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1 i n d i v i d u a l l y voted on. Do we need t o r e a f f i r m every 

2 paragraph? 

3 CHAIRPERSON BAILEY: We might want t o 

4 a f t e r we f i n i s h up f o r the f i n a l . , the f i n a l - f i n a l . 

5 Because what happens, w i t h the i n f o r m a t i o n we get --

6 t h a t we got yesterday and w i l l get w i t h the c l o s i n g 

7 and f i n d i n g s of f a c t , may inf l u e n c e our decisions on 

8 some of these i n d i v i d u a l paragraphs. 

9 COMMISSIONER BALCH: Okay. So f o r our 

10 exercise t h i s afternoon, k i n d of going through t h i s , 

11 do you t h i n k i t would be important t o s p e c i f i c a l l y 

12 say we a l l agree on t h i s , we a l l agree on t h i s ? 

13 CHAIRPERSON BAILEY: We can reach a 

14 general consensus. But as f a r as v o t i n g , we're not 

15 o b l i g a t e d . 

16 COMMISSIONER BLOOM: We w i l l vote a l i t t l e 

17 b i t l a t e r . 

18 MR. SMITH: I t h i n k the important things 

19 f o r you t o vote on now are when you want t o make 

2 0 changes and you don't have a consensus. But i f you 

21 have a consensus on everything, I t h i n k you can go 

22 through at the end. 

23 CHAIRPERSON BAILEY: Right. 

24 COMMISSIONER BALCH: I'm a l l r i g h t w i t h 

25 t h i s d e f i n i t i o n . 

PAUL BACA PROFESSIONAL COURT REPORTERS 
d899b045-1 ccd-4310-b933-18452b28c779 



Page 111 

1 CHAIRPERSON BAILEY: For below-grade tank? 

2 COMMISSIONER BALCH: Yes. 

3 CHAIRPERSON BAILEY: I'm okay w i t h i t . 

4 COMMISSIONER BLOOM: Sure. I t h i n k I am 

5 too. Do we want t o hyphenate "above-ground storage 

6 tank"? 

7 I t would be above, hyphen, ground, j u s t 

8 l i k e - below-grade. 

9 CHAIRPERSON BAILEY: I n D, do we have any 

10 concerns about t h a t one? 

11 COMMISSIONER BALCH: We spent a long time 

12 t a l k i n g about continuously -- the d e f i n i t i o n s of 

13 continuously f l o w i n g versus s i g n i f i c a n t . So I t h i n k 

14 t h a t unless there's an obvious problem w i t h the 

15 d e f i n i t i o n , going back t o t h a t debate would probably 

16 be a waste of time. 

17 COMMISSIONER BLOOM: Right. I t h i n k - I can 

18 agree w i t h D as i t stands now. 

19 CHAIRPERSON BAILEY: I can too. 

2 0 COMMISSIONER BLOOM: I j u s t want t o note 

21 t h a t I want t o put C i n red, because we a c t u a l l y 

22 modified closed-loop system, at l e a s t t o include 

23 workover f l u i d s as w e l l . 

24 CHAIRPERSON BAILEY: So you're saying back 

2 5 up t o C, "closed-loop system"? 
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1 
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COMMISSIONER BLOOM: Oh. I j u s t thought 

we should put t h a t i n red, since i t was -- i t was a 

d e f i n i t i o n t h a t we modified. Because i t used t o 

read a closed-loop system means a system t h a t uses 

above-ground s t e e l tanks f o r the management of 

workover f l u i d s without using below-grade tanks or 

p i t s . 

CHAIRPERSON BAILEY: S c r o l l on down t o G, 

"Exception." 

COMMISSIONER BALCH: 

CHAIRPERSON BAILEY: 

w i t h t h a t . 

That looks r i g h t . 

I t h i n k we a l l agree 

COMMISSIONER BLOOM: Yes. 

CHAIRPERSON BAILEY: I t h i n k we a l l agreed 

w i t h H, di d n ' t we? 

COMMISSIONER BLOOM: Yes. 

COMMISSIONER BALCH: Yeah. 

Green. Was t h a t from -- l e t me look at 

i t . You're r i g h t . Groundwater i s the d e f i n i t i o n 

submitted by IPANM but not by NMOGA. 

COMMISSIONER BLOOM: Does anyone r e c a l l 

testimony? 

COMMISSIONER BALCH: I'm not even sure i f 

we even address groundwater anywhere i n the r u l e . 

COMMISSIONER BLOOM: Distance t o 
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1 groundwater. 

2 CHAIRPERSON BAILEY: Let's look at the 

3 • curr e n t d e f i n i t i o n . I t h i n k we already have a 

4 current d e f i n i t i o n f o r groundwater. 

5 COMMISSIONER BLOOM: I a c t u a l l y don't 

6 b e l i e v e we have one. 

7 COMMISSIONER BALCH: I don't t h i n k there 

8 i s one. There's not one i n NMOGA, which i s the most 

9 recent v e r s i o n , plus t h e i r m o d i f i c a t i o n . 

10 CHAIRPERSON BAILEY: Of Rule 17. But i n 

11 Rule 2, we already have the d e f i n i t i o n f o r 

12 groundwater. And t h a t says: "Groundwater means 

13 i n t e r s t i t i a l water t h a t occurs i n saturated e a r t h 

14 m a t e r i a l and i s capable of e n t e r i n g a w e l l i n 

15 s u f f i c i e n t amounts t o be used as a water supply." 

16 That i s a current d e f i n i t i o n of 

17 groundwater. 

18 COMMISSIONER BALCH: Okay. So maybe we 

19 ought t o j u s t change t h i s t o t h a t . 

20 CHAIRPERSON BAILEY: Why don't we j u s t 

21 delete t h i s , because we don't need t o have i t . 

22 COMMISSIONER BALCH: I t says the same 

23 t h i n g . I t does say e x a c t l y the same t h i n g except 

24 f o r a few d i f f e r e n t connecting words. That's about 

25 i t . 
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1 CHAIRPERSON BAILEY: Well, i f we change i t 

2 here we are c r e a t i n g a discrepancy, r e a l l y . 

3 COMMISSIONER BALCH: That's why I say i f 

4 we need t o leave i t , I would change i t t o t h a t . 

5 CHAIRPERSON BAILEY: But l e t ' s go ahead 

6 and delete i t , because we don't need t o create any 

7 k i n d of p o t e n t i a l discrepancy. 

8 COMMISSIONER BLOOM: We should put t h a t i n 

9 red. 

10 COMMISSIONER BALCH: What are we p u t t i n g 

11 i n red? Things we have changed or thi n g s t h a t was 

12 proposed t o be changed? 

13 MS, DURAN-SAENZ: Proposed t o be changed. 

14 COMMISSIONER BALCH: That was proposed t o 

15 be added by NMOGA? 

16 MS. DURAN-SAENZ: Uh-huh. 

17 CHAIRPERSON BAILEY: No, by IPANM, not by 

18 NMOGA. 

19 COMMISSIONER BALCH: Well, i t ' s i n blue 

2 0 here. 

21 CHAIRPERSON BAILEY: Well, yes. NMOGA 

22 does have i t a l i t t l e b i t out of order. So, yes. 

23 ' COMMISSIONER BLOOM: Okay. 

24 COMMISSIONER BALCH: Okay. 

25 COMMISSIONER BLOOM: "Measurable" i s a new 
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1 d e f i n i t i o n , correct? We accept t h a t . 

2 COMMISSIONER BALCH: Yes, i t i s . 

3 MR. SMITH: You're leaving low c h l o r i d e 

4 f l u i d s discussion u n t i l a f t e r you get... 

5 CHAIRPERSON BAILEY: Yes. 

6 COMMISSIONER BALCH: I'm okay w i t h t h a t 

7 definition. . 

8 CHAIRPERSON BAILEY: For m u l t i - w e l l ? 

9 COMMISSIONER BALCH: No, f o r measurable. 

10 CHAIRPERSON BAILEY: Yes, I am too. 

11 COMMISSIONER BLOOM: I am f i n e w i t h t h a t . 

12 MR. SMITH: Do you, on K, want t o put 

13 measurable what? 

14 CHAIRPERSON BAILEY: Measurable o i l ? 

15 Because the d e f i n i t i o n says "means a layer of o i l 

16 gr e a t e r than..." 

17 MR. SMITH: But as -- i s the word 

18 "measurable," are you sure, used only i n the context 

19 of where t h i s would be appropriate? 

20 CHAIRPERSON BAILEY: Uh-huh. 

21 MR. SMITH: Sheen? I t ' s i s not used 

22 anyplace else? 

23 COMMISSIONER BALCH: Well, i t ' s used i n 

24 the d e f i n i t i o n of " v i s i b l e sheen," but t h a t ' s what 

25 t h i s i s r e f e r r i n g t o , gr e a t e r than t h a t . 
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1 And we put i n the word " d i s c e r n i b l e " 

2 yesterday, because we had measurable t i m i n g i n the 

3 d e f i n i t i o n of measurable. 

4 CHAIRPERSON BAILEY: Are we okay w i t h the 

5 d e f i n i t i o n f o r m u l t i - w e l l f l u i d management p i t ? 

6 COMMISSIONER BLOOM: That l a s t sentence i s 

7 something t h a t i n d u s t r y wanted because they f e l t 

8 t h a t the inspector could come out and say t h a t a 

9 pond f i l l e d w i t h water could be seen as a temporary 

10 p i t or something l i k e t h a t , or f r e s h water -- oh, i t 

11 was f r e s h water ponds or something l i k e t h a t , t h a t 

12 could be out on a lease f o r the water f o r the job. 

13 COMMISSIONER BALCH: Or maybe f o r c a t t l e 

14 or something else. 

15 CHAIRPERSON BAILEY: Stock ponds or 

16 something. 

17 COMMISSIONER BALCH: Yeah. I t h i n k t h a t ' s 

18 an important d i s t i n c t i o n . 

19 So I'm a l l r i g h t w i t h t h a t d e f i n i t i o n i n j 

20 L. 

21 COMMISSIONER BLOOM: Yes, I'm f i n e w i t h 

22 t h a t . 

23 CHAIRPERSON BAILEY: What are you loo k i n g 

24 at? 

25 MR. SMITH: Well, I'm loo k i n g at I 
j 

i 
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1 measurable again. There i s , I t h i n k , a grammatical 

2 issue here. And t h a t i s whether the clause " t h a t i s 

3 d i s c e r n i b l e by" modifies "layer of o i l " or modifies 

4 "sheen." And you might want t o c l a r i f y i t . 

5 COMMISSIONER BALCH: We could j u s t take 

6 out the "greater than a sheen," because we have a 

7 d e f i n i t i o n of v i s i b l e sheen l a t e r on. 

8 COMMISSIONER BLOOM: We use v i s i b l e t o 

9 say... 

10 COMMISSIONER BALCH: Well 

11 CHAIRPERSON BAILEY: " V i s i b l e " means a 

12 sheen on the p i t . So you know, we could --

13 COMMISSIONER BALCH: "Greater than a 

14 sheen" i s ki n d of an a r b i t r a r y statement. You won't 

15 know i t ' s greater than a sheen unless you measure 

16 i t . 

17 Would t h a t resolve your issue? 

18 MR. SMITH: Well, t h a t was always my 

19 issue, t h a t as a t e c h n i c a l matter you're happy w i t h 

20 i t . 

21 Then the other issue that. I would have i s 

22 t h a t I don't know t h a t i t i s the lay e r of o i l t h a t 

23 i s d i s c e r n i b l e . You might want t o put "means a 

24 la y e r of o i l , the amount of which i s d i s c e r n i b l e by 

25 c o l o r c u t t i n g or other acceptable methods." 
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1 COMMISSIONER BALCH: What about "a 

2 d i s c e r n i b l e l a y e r of o i l " ? 

3 MR. SMITH: "The thickness of which or the 

4 amount which i s d i s c e r n i b l e by." I mean i t ' s a 

5 layer, so you are r e a l l y t a l k i n g about e i t h e r the 

6 c o l o r c u t t i n g or other acceptable method i s 

7 measuring what, the layer? 

8 Okay. So t h a t would be a matter of 

9 thickness, would i t not? 

10 COMMISSIONER BALCH: I t measures the 

11 thickness of the lay e r , yes. 

12 MR. SMITH: Okay. "Means a layer of o i l , 

13 the thickness of which i s d i s c e r n i b l e by co l o r 

14 c u t t i n g or other acceptable method." 

15 Now does t h a t assume, then, t h a t a 

16 sheen -- the thickness of a sheen may not be 

17 measured? 

18 COMMISSIONER BALCH: Yes. 

19 MR. SMITH: Okay. 

2 0 COMMISSIONER BALCH: Well, anything i s 

21 t e c h n i c a l l y measurable. 

22 MR. SMITH: Well, t h a t ' s what I was 

23 t h i n k i n g . 

24 COMMISSIONER BALCH: But i t could be a 

25 molecule t h i c k and you would not be able t o t e s t i t 
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2 MR. SMITH: Okay. 

3 COMMISSIONER BLOOM: I be l i e v e t h a t works. 

4 MR. SMITH: I f t h a t works, then you want 

5 to put a comma, I t h i n k , a f t e r the word " o i l , " 

6 Theresa. 

7 CHAIRPERSON BAILEY: And we agreed t o 

8 accept the d e f i n i t i o n there f o r m u l t i - w e l l f l u i d 

9 management p i t ? 

10 COMMISSIONER BALCH: Yes. 

11 Do e i t h e r of you t h i n k t h a t t h e r e 1 s a 

12 l i k e l i h o o d t h a t we w i l l have a d e f i n i t i o n of 

13 on-site? I know we're not going t o come up w i t h i t 

14 today. But... 

15 COMMISSIONER BLOOM: I'm not -- I'm not 

16 sure y e t . 

17 CHAIRPERSON BAILEY: Why don't we j u s t 

18 hold the place. 

19 COMMISSIONER BALCH: Well, I was t h i n k i n g 

20 we should give i t a l e t t e r M, "On-site." 

21 CHAIRPERSON BAILEY: Then the next 

22 question goes t o N. 

23 COMMISSIONER BALCH: "Permanent p i t " was 

24 modified. They have i n a d d i t i o n t o t h a t t h a t we d i d 

25 not accept. 
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1 Does t h a t mean we have t o h i g h l i g h t i t ? 

2 MS. DURAN-SAENZ: No. 

3 COMMISSIONER BLOOM: We -- they asked t h a t 

4 "Restore" be deleted, but we kept i t . 

5 CHAIRPERSON BAILEY: Yes. 

6 COMMISSIONER BLOOM: We are good w i t h 

7 t h a t . 

8 CHAIRPERSON BAILEY: And they asked t h a t 

9 "playa lake" be i n s e r t e d , but we already had a 

10 d e f i n i t i o n t h a t we d i d n ' t want t o create any 

11 problems w i t h . 

12 COMMISSIONER BALCH: Well, " S i g n i f i c a n t 

13 Watercourse" we d i d modify, so t h a t should be i n 

14 red. 

15 CHAIRPERSON BAILEY: And we accepted t h e i r 

16 d e f i n i t i o n t h a t included " w i t h a defined bed and 

17 bank." 

• 18 I t h i n k we are good w i t h the d e f i n i t i o n 

19 f o r " S i g n i f i c a n t Watercourse," aren't we? 

20 COMMISSIONER BLOOM: Yes. 

21 COMMISSIONER BALCH: Yes. 

22 CHAIRPERSON BAILEY: I am. 

23 COMMISSIONER BALCH: I'm also a l l r i g h t 

24 w i t h the d e f i n i t i o n of "Sump." 

25 CHAIRPERSON BAILEY: I am too. 
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1 COMMISSIONER BLOOM: Yes, I'm f i n e w i t h 

2 t h a t . 

3 COMMISSIONER BALCH: And we j u s t t a l k e d 

4 about temporary p i t s before lunch. 

5 CHAIRPERSON BAILEY: And we made a small 

6 change. 

7 COMMISSIONER BALCH: I beli e v e t h a t ' s 

8 r i g h t . 

9 CHAIRPERSON BAILEY: Releases the d r i l l i n g 

10 of the workover r i g from the f i r s t w e l l using the 

11 p i t . 

12 COMMISSIONER BLOOM: E s s e n t i a l l y , the 

13 temporary p i t w i l l be open f o r s i x months from the 

14 time i t takes t o t o d r i l l the f i r s t w e l l , or t o 

15 complete the workover. 

16 COMMISSIONER BALCH: From s t a r t i n g the 

17 f i r s t w e l l the 6-month time s t a r t s . 

18 COMMISSIONER BLOOM: Yes. 

19 CHAIRPERSON BAILEY: Okay. We are a l l 

20 good w i t h t h a t , then. 

21 There was one more underlined word, 

22 "workover." 

23 CHAIRPERSON BAILEY: I'm okay w i t h 

24 d e f i n i t i o n S f o r "Variance." 

25 COMMISSIONER BLOOM: Yes. 
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1 COMMISSIONER BALCH: Yes. But I t h i n k 

2 t h a t there was no d e f i n i t i o n of variance before, so 

3 the whole t h i n g i s red. 

4 COMMISSIONER.BLOOM: I bel i e v e we agreed 

5 on " V i s i b l e , " correct? 

6 CHAIRPERSON BAILEY: Yes. 

7 COMMISSIONER BALCH: Do we want t o say 

8 "sheen" on the l i q u i d surface t h a t could not be 

9 measured, or i s t h a t important t o you? 

10 MR. SMITH: I'm sor r y . I was loo k i n g up 

11 the law here. What d i d you ask? 

12 COMMISSIONER BALCH: I'm t a l k i n g about 

13 your sheen, the measurable sheen. 

14 Of course, measurable --

15 MR. SMITH: Where else does the word 

16 " v i s i b l e " appear? 

17 COMMISSIONER BALCH: I t h i n k i t does occur 

18 l a t e r on i n --

19 CHAIRPERSON BAILEY: The operations 

20 s e c t i o n . 

21 COMMISSIONER BALCH: -- operations. 

22 The main t h i n g t h a t I t h i n k i s important 

23 i s t h a t we have measurable i s something t h a t can be 

24 measured; and v i s i b l e i s something t h a t you can see 

25 but you can't measure. 
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1 MR. SMITH: Well, do you want t o say "any 

2 sheen on the p i t l i q u i d surface t h a t i s not 

3 measurable"? 

4 COMMISSIONER BALCH: I t h i n k t h a t would be 

5 appropriate. 

6 COMMISSIONER BLOOM: What should t h a t 

7 a d d i t i o n be again? I'm sorry. 

8 MR. SMITH: You would q u a l i f y t h a t by 

9 saying any sheen on the p i t l i q u i d surface t h a t i s 

10 not measurable. 

11 COMMISSIONER BALCH: I don't know. Maybe 

12 we ought t o look and see. Because you can see a 

13 measurable sheen. You can see a measurable la y e r of 

14 o i l . You can see when i t ' s not measurable. You 

15 wouldn't know i t ' s only a v i s i b l e sheen unless you 

16 t r y and measure i t . 

17 CHAIRPERSON BAILEY: V i s i b l e i s the l a r g e r 

18 category. Measurable i s a subset of v i s i b l e . 

19 MR. SMITH: Well, then, you could put --

20 COMMISSIONER BALCH: I t h i n k i t ' s a l l 

21 r i g h t the way i t i s , a c t u a l l y . 

22 CHAIRPERSON BAILEY: Yes, I agree. 

23 MR. SMITH: Well, but are you -- you have 

24 d i s t i n g u i s h e d , have you not, at l e a s t i n your minds, 

25 the d i s t i n c t i o n between a sheen and o i l t h a t i s ! 
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measurable? 

2 COMMISSIONER BALCH: Yeah. But measurable 

3 i s a subset of v i s i b l e . I mean, we already took 

4 care of t h a t i n the d e f i n i t i o n of measurable. 

5 MR. SMITH: Are there sheens t h a t are ^ 

6 measurable? 

7 

8 

COMMISSIONER BALCH: Yes. Every sheen 

i s - - w e l l , a l l sheens 

9 CHAIRPERSON BAILEY: Sheens are not 

10 normally measurable. 

11 MR. SMITH: Okay. Then i f t h a t ' s the case 

12 you have l i m i t e d your d e f i n i t i o n of v i s i b l e t o 

13 amounts t h a t are not normally measurable. And i f 

14 you want v i s i b l e t o include both categories... 

15 COMMISSIONER BALCH: No, I t h i n k we want 

16 t o use... 

17 COMMISSIONER BLOOM: A measurable sheen i s 

18 always v i s i b l e . 

19 MR. SMITH: Well, but -- no. Commissioner 

20 B a i l e y j u s t s a i d t h a t a sheen i s not normally 

21 measurable. 

22 COMMISSIONER BALCH: We don't have 

23 sheen --

24 COMMISSIONER BLOOM: That's why i t ' s 

25 v i s i b l e . 

PAUL BACA PROFESSIONAL COURT REPORTERS 
d899b045-1 ccd-4310-b933-18452b28c779 



1 
Page 125 

COMMISSIONER BALCH: We don't have 

2 sheen -- we have measurable l a y e r of o i l under the 

3 d e f i n i t i o n of measurable. So where we are using 

4 v i s i b l e , i f I r e c a l l c o r r e c t l y , i s i t t r i g g e r s a 

5 response. That response i s t o go measure i t , r i g h t ? 

6 MR. SMITH: I mean, i f you want t o include 

7 both you could say "any sheen or measurable amount 

8 of o i l , " and then you have both of them included i n 

9 v i s i b l e . 

10 COMMISSIONER BALCH: Well, you already 

11 have o i l on the surface of the p i t i n t h i s 

12 d e f i n i t i o n . 

13 MR. SMITH: Do you want Theresa t o search 

14 f o r the word " v i s i b l e " and see how you are using i t ? 

15 CHAIRPERSON BAILEY: Sure, because we make 

16 a very c l e a r d i s t i n c t i o n . 

17 COMMISSIONER BALCH: I t ' s not going t o be 

18 i n t h i s s e c t i o n . 

19 There you go. "Remove any v i s i b l e l a y e r . " 

20 CHAIRPERSON BAILEY: Even i f i t ' s not 

21 measurable by c o l o r c u t t i n g we want i t removed. 

22 COMMISSIONER BLOOM: Yes. 

23 COMMISSIONER BALCH: I t looks t o be the 

24 case. i 

25 MR. SMITH: Well, then, I would t h i n k t h a t 
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1 you would want t o put v i s i b l e means an amount of 

2 o i l , whether measurable or a sheen. 

3 COMMISSIONER BALCH: I s t i l l t h i n k the 

4 d e f i n i t i o n i s a l l r i g h t . 

5 MR. SMITH: Well, i f a sheen i s not 

6 normally measurable, then you are excluding a 

7 measurable amount here from v i s i b l e . 

8 COMMISSIONER BALCH: Right. But you are 

9 t a l k i n g about o i l on the surface of the p i t , which 

10 i s what we are concerned about. 

11 MR. SMITH: But you have l i m i t e d the o i l 

12 on the surface of a p i t t o a sheen. Under t h i s 

13 d e f i n i t i o n the only t h i n g t h a t i s v i s i b l e i s a 

14 sheen. 

15 COMMISSIONER BALCH: Any sheen or 

16 measurable o i l on p i t l i q u i d surface? 

17 CHAIRPERSON BAILEY: Means any o i l 

18 measurable or a sheen on the p i t l i q u i d surface. 

19 COMMISSIONER BLOOM: Say t h a t one more 

20 time, how would i t read. 

21 CHAIRPERSON BAILEY: V i s i b l e , when used 

22 w i t h respect t o o i l on the surface of the p i t , means 

23 any amount of o i l , whether measurable or a sheen, on 

24 the p i t l i q u i d surface. 

25 COMMISSIONER BALCH: That w i l l work. 

PAUL BACA PROFESSIONAL COURT REPORTERS 
d899b045-1 ccd-4310-b933-18452b28c779 



Page 127 

1 COMMISSIONER BLOOM: "Or a sheen"? That 

2 would c e r t a i n l y work. 

3 CHAIRPERSON BAILEY: Okay. 

4 COMMISSIONER BALCH: A l l r i g h t . 

5 CHAIRPERSON BAILEY: So l e t ' s go ahead and 

6 accept "or r e g i s t r a t i o n " i n t h a t t i t l e f o r 17.8. 

7 Okay. I believe we agreed t o the d e l e t i o n 

8 of the o r i g i n a l paragraph B, so t h a t closed-loop 

9 systems were no longer through a permit or 

10 r e g i s t r a t i o n system; but, r a t h e r , a n o t i f i c a t i o n on 

11 one of our forms. 

12 COMMISSIONER BALCH: Yes. I mean, a 

13 closed-loop system doesn't r e q u i r e a permit or 

14 n o t i f i c a t i o n , j u s t n o t i f i c a t i o n . 

15 CHAIRPERSON BAILEY: Yes. That's what I 

16 remembered we agreed t o . So we can go ahead and 

17 delete t h a t --

18 COMMISSIONER BALCH: Str i k e o u t ? 

19 CHAIRPERSON BAILEY: S t r i k e o u t , yes. 

2 0 COMMISSIONER BALCH: So t h i s would become 

21 B. 

22 And the reason we are s t r i k i n g 

23 "below-grade tanks , c losed- loop system," i s because 

24 below-grade tanks are now r e g i s t e r e d and c losed- loop 

25 systems are now n o t i c e d . So I b e l i e v e B i s f i n e . 
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Theresa, go ahead and 

2 delete "below-grade tanks and closed-loop systems." 

3 Okay. And the comma a f t e r " p i t s " could be deleted 

4 also. 

5 I t h i n k C i s f i n e . 

6 COMMISSIONER BLOOM: Yes, C i s f i n e . 

7 COMMISSIONER BALCH: Do we have a time 

8 l i n e associated w i t h r e g i s t r a t i o n anywhere? 

9 CHAIRPERSON BAILEY: I n the o r i g i n a l one 

10 we probably do. 

11 COMMISSIONER BLOOM: You mean they had t o 

12 a l l be pe r m i t t e d by a c e r t a i n date? 

13 CHAIRPERSON BAILEY: Uh-huh. But we don't 

14 have a r e g i s t r a t i o n date, do we? 

15 COMMISSIONER BLOOM: No. 

16 COMMISSIONER BALCH: We may have addressed 

17 i t i n t h i s s e c t i o n on... 

18 COMMISSIONER BLOOM: Should i t read 

19 something along the l i n e s t h a t "the operator s h a l l 

20 f i l e a s i n g l e r e g i s t r a t i o n f o r a l l e x i s t i n g and new 

21 below-grade tanks"? 

22 CHAIRPERSON BAILEY: No, because t h a t 

23 opens the door t o every s i n g l e one t h a t ' s already 

24 been permitted, saying i t has to be r e g i s t e r e d . We 

25 don't want t o do t h a t . 
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1 COMMISSIONER BLOOM: No. 

2 COMMISSIONER BALCH: I t h i n k the reason we 

3 don't need t o have a date i s because the other cases 

4 t h a t I'm t h i n k i n g about are grandfathered and they 

5 don't need t o . 

6 CHAIRPERSON BAILEY: They a l l had t o be 

7 permitted. 

8 COMMISSIONER BALCH: Right. 

9 COMMISSIONER BLOOM: So a l o t of them 

10 never were per m i t t e d , correct? 

11 COMMISSIONER BALCH: Well, there i s a 

12 backlog of several thousand. 

13 CHAIRPERSON BAILEY: 10,000. 

14 COMMISSIONER BALCH: Okay. I was 

15 underestimating. Even a grandfather tank, though, 

16 would have t o be r e g i s t e r e d . I t h i n k t h a t ' s r i g h t . 

17 COMMISSIONER BLOOM: So i f one wasn't 

18 p e r m i t t e d i t would have t o be r e g i s t e r e d . I t h i n k 

19 we've got an e x t r a l i n e --

20 COMMISSIONER BALCH: Even i f i t ' s not 

21 p e r m i t t e d you have t o go t o r e g i s t r a t i o n . 

22 CHAIRPERSON BAILEY: So you are asking us 

23 t o r e g i s t e r a l l below-grade tanks t h a t have already 

24 been permitted? i 

25 COMMISSIONER BALCH: I have no idea. 
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1 CHAIRPERSON BAILEY: No, you don't want t o 

2 do t h a t . 

3 COMMISSIONER BALCH: I don't know what I'm 

4 asking. I want t o make sure. 

5 CHAIRPERSON BAILEY: Okay. 

6 COMMISSIONER BALCH: Because r i g h t here we 

7 are saying a l l below-grade tanks must be 

8 r e g i s t e r e d --

9 CHAIRPERSON BAILEY: Okay. 

10 COMMISSIONER BALCH: -- w i t h the 

11 appropriate d i v i s i o n d i s t r i c t o f f i c e . 

12 CHAIRPERSON BAILEY: A l l below-grade tanks 

13 i n s t a l l e d a f t e r the e f f e c t i v e date of t h i s r u l e must 

14 be r e g i s t e r e d w i t h the appropriate d i s t r i c t o f f i c e . 

15 COMMISSIONER BLOOM: What about ones t h a t 

16 were i n s t a l l e d already but were never permitted? 

17 CHAIRPERSON BAILEY: They won't be there 

18 unless they've been per m i t t e d , because t h a t 

19 p e r m i t t i n g requirement has been there since 2008. 

2 0 COMMISSIONER BALCH: Okay. So the --

21 CHAIRPERSON BAILEY: And we had other 

22 p e r m i t t i n g even before t h i s . 

23 COMMISSIONER BALCH: So the tanks t h a t 

24 were p e r m i t t e d between 2008 and t h i s r u l e w i l l 

25 remain permitted? 
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1 CHAIRPERSON BAILEY: Yes. 

2 COMMISSIONER BALCH: Okay. 

3 COMMISSIONER BLOOM: But I thought there 

4 was a backlog o f . . . 

5 COMMISSIONER BALCH: Well, those are 

6 permit a p p l i c a t i o n s . 

7 COMMISSIONER BLOOM: Okay. So they 

8 haven't been permitted. They are j u s t . . . 

9 COMMISSIONER BALCH: Some are, some --

10 most aren't. 

11 COMMISSIONER BLOOM: Right. 

12 CHAIRPERSON BAILEY: They were sent i n f o r 

13 p e r m i t t i n g . 

14 COMMISSIONER BLOOM: But they haven't been 

15 per m i t t e d because of the backlog. So... 

16 COMMISSIONER BALCH: Now the r e g i s t r a t i o n 

17 i s not n e c e s s a r i l y as g i g a n t i c of a burden as the 

18 p e r m i t t i n g . I mean, I would assume there's a l i s t 

19 t h a t has been --

2 0 CHAIRPERSON BAILEY: We are t a l k i n g tens 

21 of thousands of below-grade tanks. 

22 COMMISSIONER BALCH: But they're s t i l l on 

23 a l i s t t h a t they are sending t o the d i s t r i c t o f f i c e . 

24 CHAIRPERSON BAILEY: And they have t o each 
25 be f i l e d i n every w e l l f i l e or every f a c i l i t y f i l e 
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have t o be processed. 

2 COMMISSIONER BALCH: This i s d i f f e r e n t 

3 than the l i s t , i s the r e g i s t r a t i o n ? 

4 CHAIRPERSON BAILEY: Yes. 

5 COMMISSIONER BALCH: Okay. So the 

6 question i s do you want t o make i t r e t r o a c t i v e t o 

7 2008 or have i t e f f e c t i v e from t h i s rule? 

8 CHAIRPERSON BAILEY: From t h i s r u l e 

9 forward. 

10 COMMISSIONER BALCH: I t h i n k t h a t ' s 

11 probably ap p r o p r i a t e . 

12 COMMISSIONER BLOOM: Okay. 

13 COMMISSIONER BALCH: E f f e c t i v e l y , i t 

14 grandfathers t h a t backlog and the backlog goes away. 

15 CHAIRPERSON BAILEY: Great f o r performance 

16 measures. 

17 COMMISSIONER BALCH: Okay. 

18 CHAIRPERSON BAILEY: So we s h a l l i n s e r t 

19 the words " a l l below-grade tanks i n s t a l l e d a f t e r the 

20 e f f e c t i v e date of t h i s r u l e must be r e g i s t e r e d . " 

21 COMMISSIONER BLOOM: I n t h i s instance we 

22 are okay t o have " a f t e r the e f f e c t i v e date"? 

23 COMMISSIONER BALCH: I t h i n k so. 

24 COMMISSIONER BLOOM: Mr. Smith? 

25 COMMISSIONER BALCH: We can say " a f t e r the 
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date of t h i s rule"? 

2 MR. SMITH: Sure. 

3 COMMISSIONER BALCH: Okay. Since t h i s i s 

4 going t o be up on appeal i t would be, obviously, 

5 t h i s r u l e , not something from 1982. 

6 MR. SMITH: You know, I don't know, now 

7 th a t you say t h a t , i f we repeal and replace whether 

8 you have a new e f f e c t i v e date f o r the r u l e or not. 

9 Do you want t o do the hard date t h i n g here 

10 again? 

11 CHAIRPERSON BAILEY: Okay. 

12 MR. SMITH: I t h i n k t h a t ' s the safest 

13 t h i n g t o do a l l the way around. 

14 COMMISSIONER BALCH: So " i n s t a l l e d a f t e r , " 

. 15 bracket, "hard date." We could leave " i n s t a l l e d 

16 a f t e r " i n t h i s bracket, a f t e r t h a t , "hard date." 

17 A l l r i g h t . I t h i n k t h a t ' s good now. 

18 CHAIRPERSON BAILEY: We.are good w i t h 

19 paragraph D, aren't we? 

20 COMMISSIONER BALCH: Yes. 

21 CHAIRPERSON BAILEY: We are good w i t h "and 

22 r e g i s t r a t i o n " ? 

23 COMMISSIONER BALCH: "And r e g i s t r a t i o n . " 

24 A l l r i g h t . So i n t h i s r e g i s t r a t i o n 

25 process - - I'm sure we discussed i t before. Here, I 
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we are saying t h a t they are going t o use the form 

2 C-144 t o r e g i s t e r . 

3 CHAIRPERSON BAILEY: Uh-huh. 

4 COMMISSIONER BALCH: I t ' s not an 

5 i n t e r a c t i v e process? We j u s t send i n a C-144? 

6 CHAIRPERSON BAILEY: Which has t o be 

7 approved. 

8 COMMISSIONER BALCH: Okay. 

9 CHAIRPERSON BAILEY: No. The permit has 

10 t o be approved. The r e g i s t r a t i o n wouldn't have t o 

11 be. 

12 COMMISSIONER BALCH: Okay. Right. So --

13 CHAIRPERSON BAILEY: That's what t h i s 

14 paragraph i s a l l o w i n g . 

15 COMMISSIONER BALCH: Now when we say "the 

16 appropriate form C-144," does t h a t apply t o the 

17 C-144 f o r tank r e g i s t r a t i o n ? 

18 CHAIRPERSON BAILEY: A s p e c i f i c form. 

19 COMMISSIONER BALCH: Okay. That's what I 

20 thought, but I wanted t o be sure. Okay. 

21 CHAIRPERSON BAILEY: So I'm good w i t h j 

22 paragraph A. 

23 COMMISSIONER BLOOM: I t works f o r me. 

24 COMMISSIONER BALCH: I t h i n k t h a t ' s f i n e . | 

25 CHAIRPERSON BAILEY: We are -- s c r o l l on 
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1 down t o "Temporary P i t s . " 

2 Okay. We accepted t h a t t h i s morning. 

3 COMMISSIONER BALCH: Yes. 

4 CHAIRPERSON BAILEY: So s c r o l l on down. 

5 COMMISSIONER BALCH: That i s t r u e . A l l of 

6 t h i s has been accepted. 

7 COMMISSIONER BLOOM: Go down t o (4). 

8 CHAIRPERSON BAILEY: And we agreed t o 

9 t h a t . 

10 Okay. A l l the changes i n paragraph (2) 

11 there I'm i n favor o f . 

12 COMMISSIONER BALCH: Yes. 

13 COMMISSIONER BLOOM: That works f o r me. 

14 CHAIRPERSON BAILEY: Because we s t i l l have 

15 t h i s question about low c h l o r i d e f l u i d , I suggest 

16 t h a t we j u s t s k i p t h i s s e c t i o n having t o do w i t h 

17 setbacks. 

18 COMMISSIONER BALCH: Yes. 

19 COMMISSIONER BLOOM: That's okay. 

20 CHAIRPERSON BAILEY: So we would s c r o l l on 

21 down t o --

22 COMMISSIONER BALCH: I do believe we have 

23 a c t u a l l y voted on most of those already. 

24 CHAIRPERSON BAILEY: But i t ' s s t i l l open 

25 f o r . . . 
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Of course. A l l 

2 r i g h t . 

3 COMMISSIONER BLOOM: I f we go down t o I 

4 "Design and Construction," there's the a d d i t i o n on j 

5 page 11. 

6 COMMISSIONER BALCH: And a d e l e t i o n . 

7 COMMISSIONER BLOOM: We changed -- i t used j 

8 t o be "prevents or p r o h i b i t s , " r i g h t ? 

9 COMMISSIONER BALCH: I t h i n k t h a t ' s a { 

10 reasonable change. 

11 COMMISSIONER BLOOM: We can accept 

12 "deters" and a make t h a t red. 

13 COMMISSIONER BALCH: We can't prevent - -

14 COMMISSIONER BLOOM: No. | 

15 COMMISSIONER BALCH: A l l r i g h t . | 

16 COMMISSIONER BLOOM: E. 

17 COMMISSIONER BALCH: That i s f i n e . 

18 CHAIRPERSON BAILEY: We agreed w i t h t h a t . j 

19 COMMISSIONER BLOOM: Yes. | 

20 CHAIRPERSON BAILEY: Paragraph ( 7 ) , we 

21 agreed t h a t t h a t made sense t o accept t h a t change. 

22 COMMISSIONER BLOOM: Yes. 

23 COMMISSIONER BALCH: Yes. j 

24 COMMISSIONER BLOOM: Where i s the next 

25 one? On page 14? 
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CHAIRPERSON BAILEY: I t h i n k so. 

2 COMMISSIONER BALCH: "Drying Pads." 

3 CHAIRPERSON BAILEY: We accepted t h a t . 

4 The next one i s on page 15. 

5 COMMISSIONER BALCH: We t a l k e d about (5), 

6 (6) , and (7) t h i s morning. 

7 CHAIRPERSON BAILEY: Uh-huh. 

8 COMMISSIONER BALCH: And I t h i n k we ironed 

9 out the issues w i t h those three paragraphs at t h a t 

10 time -

11 CHAIRPERSON BAILEY: Yes, we d i d . 

12 COMMISSIONER BALCH: So I t h i n k ( 5 ) , ( 6), 

13 and (7) are a l l r i g h t . 

14 COMMISSIONER BLOOM: I t h i n k i t ' s 

15 important t o note there t h a t t h a t was where we saw 

16 some a d d i t i o n a l language from the '09 amendments. 

17 I t h i n k i t i s important t o note t h a t we 

18 saw some --we had some issues there when we found 

19 t h a t we hadn't considered the 2009 m o d i f i c a t i o n s t o 

20 the. 

21 COMMISSIONER BALCH: What was the 2009? 

22 Do you remember what the m o d i f i c a t i o n was f o r t h i s ? | 

23 COMMISSIONER BLOOM: I t was -- they were 

24 j u s t small changes throughout, and I ran them a l l 

25 down And they -- j 

j 
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COMMISSIONER BALCH: Well, we could 

2 probably deal w i t h t h a t p a r t i c u l a r change r i g h t now 

3 and make sure t h a t i t ' s not going t o s i g n i f i c a n t l y 

4 a l t e r anything. 

5 COMMISSIONER BLOOM: I ran them a l l down 

6 and there was a p o t e n t i a l impact. 

7 

8 

9 

COMMISSIONER BALCH: I n E x h i b i t 20 from 

NMOGA, I guess I'm not c l e a r . What was the added 

2009 language? Did they s p e c i f y t h a t a c e r t a i n way? 

10 CHAIRPERSON BAILEY: Page 18 i n d i c a t e s the 

11 s t r i k e o u t . 

12 COMMISSIONER BALCH: Okay. 

13 CHAIRPERSON BAILEY: And I t h i n k i f we 

14 look at t h a t we can see what the changes were. 

15 COMMISSIONER BALCH: Okay. 

16 CHAIRPERSON BAILEY: Because E x h i b i t 2 0 i s 

17 the l a t e s t - i s based on the l a t e s t . 

18 COMMISSIONER BALCH: Based on the '09 

19 m o d i f i c a t i o n ? 

20 CHAIRPERSON BAILEY: Right. 

21 COMMISSIONER BALCH: So paragraph (6) --

22 ( 4 ) , ( 5 ) , (6 ) , and (7) , the reason they had not been 

23 included i n paragraph (6) i s because they had struck 

24 out paragraph ( 6 ) . 

25 Now, we maintained paragraph (6) w i t h 
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1 maybe some tenets. So the. reason I -- th a t 

2 s t r i k e o u t , I t h i n k , i s appropriate. Well... 

3 COMMISSIONER BLOOM: So NMOGA wanted t h a t 

4 deleted. But l e t me make sure. 1 1 

m sorry. 

5 CHAIRPERSON BAILEY: They struck out 

6 paragraph (6) on page 18. That i s equivalent t o our 

7 paragraph (6) having t o do w i t h the si n g l e - w a l l e d 

8 below-grade tank, where any p o r t i o n i s below ground 

9 and not v i s i b l e . So we have the equivalent 

10 paragraph. 

11 COMMISSIONER BALCH: I t h i n k i t ' s not -- I 

12 don't t h i n k i t ' s an important issue. B a s i c a l l y , 

13 NMOGA asked us t o s t r i k e t h i s paragraph (6). We 

14 decided t o leave i t i n . 

15 COMMISSIONER BLOOM: Correct. 

16 CHAIRPERSON BAILEY: What we d i d delete 

17 was the l a s t sentence of the struck-out paragraph 

18 (6) t h a t reads: "The operator s h a l l comply w i t h the 

19 o p e r a t i o n a l requirements of 19.15.17.12," i n t h a t . 

2 0. And I t h i n k t h a t was done because i f we put i t there 

21 i n Section 12 they are going t o be required t o 

22 comply w i t h i t --

23 COMMISSIONER BALCH: The same reason we 

24 took i t out of (5) -- or di d n ' t put i t i n (5) and 

25 l e f t i t out of (7 ) . So I t h i n k i t ' s a nonissue, the 
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1 d i f f e r e n c e . 

2 So I t h i n k I'm okay w i t h ( 5 ) , ( 6 ) , and 

3 (7) , and i f there's no issue w i t h the m o d i f i c a t i o n s 

4 f o r 2009. 

5 CHAIRPERSON BAILEY: Okay. We can accept 

6 a l l of those changes, then. 

7 Do y o u - a l l want a break before we go i n t o 

8 the next part? 

9 (Discussion o f f the record.) 

10 CHAIRPERSON BAILEY: Let's look at 

11 m u l t i - w e l l f l u i d management p i t s . 

12 COMMISSIONER BLOOM: J i s fi n e ? 

13 COMMISSIONER BALCH: I t h i n k so. 

14 I t h i n k (1) i s f i n e . 

15 CHAIRPERSON BAILEY: Before we go, 

16 remember I made t h a t e r r o r on the d i f f e r e n c e between 

17 g e o t e x t i l e and geomembrane? 

18 COMMISSIONER BALCH: Right. 

19 CHAIRPERSON BAILEY: So l e t ' s make sure 

20 t h a t t h a t e r r o r i s not c a r r i e d forward here. 

21 COMMISSIONER BALCH: We have g e o t e x t i l e . 

22 CHAIRPERSON BAILEY: Yes, I t h i n k I am 

23 good w i t h paragraph J (1) and ( 2 ) . 

24 COMMISSIONER BALCH: That's f i n e . 

25 COMMISSIONER BLOOM: I'm f i n e w i t h (1) and 
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1 (2) as w e l l . 

2 CHAIRPERSON BAILEY: And there's our 

3 phrase, " p r o t e c t i o n t o f r e s h water, p u b l i c h e a l t h , 

4 and the environment." And t h a t ' s the phrase t h a t 

5 should be r e f l e c t e d i n 

6 COMMISSIONER BALCH: I n the --

7 CHAIRPERSON BAILEY: On the very f i r s t 

8 page of the o b j e c t i v e , which was Number 6. 

9 COMMISSIONER BALCH: This i s what we used 

10 throughout the document from here on. 

11 CHAIRPERSON BAILEY: Yes. "Fresh water, 

12 p u b l i c h e a l t h , and the environment." 

13 COMMISSIONER BALCH: So now you j u s t want 

14 t o grab " f r e s h water, p u b l i c h e a l t h , and the 

15 environment." 

16 CHAIRPERSON BAILEY: And copy i t . 

17 COMMISSIONER BALCH: To t h a t page. 

18 CHAIRPERSON BAILEY: The f i r s t page, page 

19 1. 

2 0 COMMISSIONER BLOOM: Replace t h a t . 

21 COMMISSIONER BALCH: Now we're consistent. 

22 MR. SMITH: Which i s a good t h i n g . And I 

23 t h i n k p u b l i c h e a l t h and the environment, where you 

24 c i t e d i t , I t h i n k t h a t t h a t ' s r i g h t . 

25 COMMISSIONER BALCH: We had an extensive 
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1 debate about how t h i s phrase should be worded. 

2 CHAIRPERSON BAILEY: Right. 

3 COMMISSIONER BALCH: So we went back t o 

4 the re l e v a n t r u l e s . We had you spend a whole lunch 

5 hour l o o k i n g up -- l o o k i n g at the -- I t h i n k i t was 

6 the O i l and Gas Act. 

7 CHAIRPERSON BAILEY: Uh-huh. 

8 COMMISSIONER BALCH: So i f you don't 

9 remember t h a t , we remember sending you t o do t h a t . 

10 MR. SMITH: Oh, no. I -- i t was a 

11 t e r r i b l e inconvenience f o r me. 

12 COMMISSIONER BALCH: Okay. So we're on 

13 page 18? 

14 CHAIRPERSON BAILEY: 16. 

15 COMMISSIONER BLOOM: S c r o l l down and see 

16 what else there i s . 

17 COMMISSIONER BALCH: Really, t h i s i s j u s t 

18 borrowed language from the permanent p i t s e c t i o n . 

19 We have no reason t o change any of t h i s . 

2 0 CHAIRPERSON BAILEY: So we can continue on 

21 down. 

22 COMMISSIONER BALCH: I j u s t saw t h a t word 

23 up the r e . We have geomembranes -- geomembranes, 

24 g e o t e x t i l e s , and now there's something --

25 geosynthetic. I t h i n k i t might be i n (6) or ( 5 ) . 
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1 That's borrowed language, I guess. Just 

2 leave i t . 

3 COMMISSIONER BLOOM: That's a c t u a l l y the 

4 geomembrane they are r e f e r r i n g t o . 

5 COMMISSIONER BALCH: No, I t h i n k they are 

6 r e f e r r i n g t o e i t h e r the g e o t e x t i l e s or the 

7 geomembranes. Well, no, because g e o t e x t i l e might 

8 not be commonly seen. 

9 So t h i s i s language t h a t ' s probably 

10 borrowed d i r e c t l y from the permanent p i t s . 

11 Can you show me the beginning of t h i s 

12 paragraph? This i s r e f e r r i n g t o geomembranes. 

13 COMMISSIONER BLOOM: ,So now there's 

14 g e o t e x t i l e . That's j u s t overlap, I t h i n k . 

15 COMMISSIONER BALCH: Well, okay. 

16 G e o t e x t i l e , the way I understand i t , i s t o provide a 

17 smoother surface f o r the membrane t o l i e upon. I t ' s 

18 some s o r t of, I be l i e v e , t e x t i l e or m a t e r i a l which 

19 has s t r e n g t h and can also smooth out hard bumps and 

20 surfaces. 

21 CHAIRPERSON BAILEY: The term geosynthetic 

22 m a t e r i a l i s i n the o r i g i n a l one. 

23 COMMISSIONER BALCH: Okay. I don't t h i n k 

24 i t ' s something t h a t causes a great deal of 

25 confusion. 
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1 CHAIRPERSON BAILEY: And can apply t o both 

2 the membrane and the t e x t i l e . 

3 COMMISSIONER BALCH: Would you seam a 

4 g e o t e x t i l e , or would you j u s t r o l l i t out? 

5 CHAIRPERSON BAILEY: I t says the purpose 

6 i s simply t o smooth over the bumps and the roots and 

7 whatever. I t would not n e c e s s a r i l y be seamed. 

8 COMMISSIONER BALCH: Well, t h a t i s why I'm 

9 wondering i f t h i s should r e a l l y say, instead of 

10 geosynthetic m a t e r i a l , say geomembrane, which should 

11 be seamed. Whereas -- I mean, I am f a m i l i a r w i t h 

12 the g e o t e x t i l e , from l a y i n g i t out on my yard and 

13 p u t t i n g rocks on top of i t . 

14 I s i t po s s i b l e f o r us t o change t h i s t o 

15 what i t means? 

16 CHAIRPERSON BAILEY: But why not leave i t , 

17 i n case there i s a s i t e - s p e c i f i c instance where i t 

18 • i s necessary because they've got 4-foot r o l l s 

19 instead of 14-foot r o l l s ? 

20 COMMISSIONER BLOOM: Okay. That would be 

21 f i n e . 

22 CHAIRPERSON BAILEY: I mean, i t covers 

23 both. 

24 COMMISSIONER BLOOM: Yeah. 

25 CHAIRPERSON BAILEY: I t i s an i n c l u s i v e 
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1 term. 

2 COMMISSIONER BALCH: You could end up w i t h 

3 a g e o t e x t i l e t h a t you r o l l out and there's no seam 

4 p r o t o c o l f o r i t . 

5 CHAIRPERSON BAILEY: And t h a t ' s not 

6 necessary. I t says s h a l l ensure f i e l d seams i n t o --

7 are t h e r m a l l y seamed. 

8 COMMISSIONER BALCH: I guess I read t h a t 

9 as saying a g e o t e x t i l e would have t o be the r m a l l y 

10 seamed as w e l l . 

11 COMMISSIONER BLOOM: I t h i n k we should 

12 j u s t leave i t as i s . We d i d n ' t hear any testimony 

13 t h a t i t would give us any t r o u b l e . 

14 COMMISSIONER BALCH: That's f i n e . 

15 MR. SMITH: I do t h i n k t h a t , f o r c l a r i t y , 

16 you might want t o put a comma a f t e r the word 

17 "across" i n the f i r s t sentence. 

18 COMMISSIONER BALCH: That probably would 

19 have t o go back t o the permanent p i t d e f i n i t i o n or 

2 0 two pages e a r l i e r . 

21 CHAIRPERSON BAILEY: Because we have t h a t 

22 phrase i n m u l t i p l e places. 

23 MR. SMITH: Oh, you do? 

24 CHAIRPERSON BAILEY: Yes, we do. 

25 MR. SMITH: I t h i n k t h a t -- I mean, the 
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1 i n t e n t there i s t o ensure t h a t the seams go up and j 

2 down a slope, r i g h t ? So I t h i n k i n order t o make S 

3 sure t h a t the up and down doesn't apply t o i 

4 ever y t h i n g you need t o add t h a t comma a f t e r the J 

5 "across." j 

i 
6 COMMISSIONER BLOOM: I see t h a t . j 

I 
7 COMMISSIONER BALCH: Maybe do a quick j 

j 

8 search on "up and down." I don't t h i n k t h a t shows j 

9 up anywhere else. 1 

10 I n t h a t t h i r d instance up, r i g h t there, I 
i 

11 can you say "a slope" instead of "the slope"? This 1 
12 i s a s l i g h t l y d i f f e r e n t context. j 

1 
13 MR. SMITH: I n t h i s context you are | 14 t a l k i n g about a p a r t i c u l a r slope? 

15 COMMISSIONER BALCH: Right. So I t h i n k 

16 the other ones are a l l r i g h t . 

17 CHAIRPERSON BAILEY: Are we on page 16? 

18 COMMISSIONER BLOOM: Yes. I beli e v e we 

19 accepted those i n s e r t i o n s f o r (8) and ( 9 ) . 

2 0 COMMISSIONER BALCH: K i s a l l r i g h t . 

21 CHAIRPERSON BAILEY: I don't see a 

22 d i s t i n c t i o n of when p i t b u r i a l i s allowed and when 

23 tre n c h b u r i a l i s re q u i r e d . 

24 COMMISSIONER BALCH: I t h i n k i t ' s not a 

25 matter of requirement. I t h i n k t h a t you would bury 
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1 the p i t i n i t s e x i s t i n g spot unless there i s a 

2 reason t o move i t o f f the pad or o f f of t h a t 

3 p a r t i c u l a r s i t e . I don't know about b u r i a l . 

4 COMMISSIONER BLOOM: So the r u l e , as i t 

5 e x i s t s now, allows f o r burying the p i t on l o c a t i o n , 

6 e s s e n t i a l l y using the p i t t o a c t u a l l y bury 

7 everything t h a t was i n i t , and then you can or 

8 you can go elsewhere and d i g a trench and put 

9 everything i n i t . 

10 COMMISSIONER BALCH: Right. 

11 CHAIRPERSON BAILEY: There are d i f f e r e n c e s 

12 i n the cur r e n t r u l e f o r s i t i n g c r i t e r i a ; f o r 

13 instance, b u r i a l and o n - s i t e trench b u r i a l . 

14 COMMISSIONER BALCH: So trenches and 

15 o n - s i t e b u r i a l --

16 CHAIRPERSON BAILEY: There's r e a l l y no 

17 i n c e n t i v e f o r an operator, under the way the cur r e n t 

18 r u l e i s s t r u c t u r e d , t o have a trench b u r i a l as 

19 opposed t o . . . 

2 0 COMMISSIONER BALCH: The only case I could 

21 see, and t h i s may come back t o our l a t e r discussion 

22 of o n - s i t e , i s where they wanted t o remove m a t e r i a l 

23 from one w e l l s i t e and bury i t w i t h adjacent 

24 m a t e r i a l or something l i k e t h a t , or t o put a l l the 

25 m a t e r i a l from three w e l l s i n t o one l o c a t i o n . I 
I 
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1 So there's a -- there might be an j 

2 op e r a t i o n a l reason t o have a trench instead of j u s t j 

3 c l o s i n g the p i t . 
1 
) 

4 COMMISSIONER BLOOM: And they would --as j 
5 proposed, they would go through Table I I . J 

6 COMMISSIONER BALCH: Well, e i t h e r one 

7 would f a l l on Table I I , whatever Table I I ends up 

8 being. 

9 COMMISSIONER BLOOM: Right. 

10 CHAIRPERSON BAILEY: This may be a 

11 discussion b e t t e r s u i t e d f o r Thursday. 

12 COMMISSIONER BLOOM: I t probably i s . And 

13 maybe we could spend some time t h i n k i n g about i t 

14 over the weekend, too --

15 CHAIRPERSON BAILEY: I t h i n k we should. 

16 COMMISSIONER BLOOM: -- and a l l the pieces 

17 r e l a t e d . 

18 CHAIRPERSON BAILEY: I t h i n k we should, 

19 because the s i t i n g c r i t e r i a m a t e r i a l f o r 

20 i n - t r e n c h -- f o r a trench b u r i a l i s where 

21 groundwater i s more than 100 f e e t below the bottom 

22 of the bu r i e d waste. So t h a t ' s a f a c t o r i n our 

23 considerations Thursday. 

24 COMMISSIONER BALCH: Okay. We w i l l s kip 

25 t h i s . 
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1 COMMISSIONER BLOOM: And again, trench 

2 b u r i a l would have t o be where groundwater i s 100 

3 f e e t 

4 CHAIRPERSON BAILEY: Greater than 100 

5 f e e t . 

6 COMMISSIONER BLOOM: Okay. 

7 CHAIRPERSON BAILEY: Okay. So back t o 

8 page 17. 

9 COMMISSIONER BALCH: I t h i n k the r e s t of 

10 t h a t i s going t o f a l l i n t o the same category. We 

11 w i l l have t o wai t . 

12 CHAIRPERSON BAILEY: Well, we agreed on 

13 paragraphs (2) through (10) . 

14 COMMISSIONER BLOOM: Yes. 

15 CHAIRPERSON BAILEY: Then we go i n t o 

16 "Operational Requirements." 

17 Let's take a 10-minute break. 

18 (A recess was taken from 2:45 p.m. t o 2:56 

19 p.m.) 

20 COMMISSIONER BALCH: Okay. "Operational 

21 Requirements." We had a change at ( 4 ) . 

22 COMMISSIONER BLOOM: Could I j u s t read 

23 t h a t : " I f p i t l i n e r ' s i n t e g r i t y . . . " 

24 CHAIRPERSON BAILEY: I t h i n k A works. 

25 COMMISSIONER BALCH: We had p r e t t y 
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1 extensive d e l i b e r a t i o n about 

2 COMMISSIONER BLOOM: Yes. 

3 COMMISSIONER BALCH: o p e r a t i o n a l 

4 values. 

5 CHAIRPERSON BAILEY: Yes. We could a l l 

6 except paragraph (4). 

7 COMMISSIONER BLOOM: Number ( 5 ) , "or" i s 

8 underlined. I don't t h i n k i t needs t o be. 

9 COMMISSIONER BALCH: I don't b e l i e v e so. 

10 CHAIRPERSON BAILEY: We had extensive 

11 discussion on t h a t . And I be l i e v e i t was the 

12 m a j o r i t y of us t h a t decided t o maintain the o i l 

13 absorbent boom? 

14 COMMISSIONER BALCH: I t h i n k t h a t we may 

15 have a c t u a l l y added the "or other device," then we 

16 were a l l i n agreement at t h a t p o i n t . 

17 CHAIRPERSON BAILEY: Oh, t h a t ' s r i g h t . 

18 Okay. We can accept paragraph (8)? 

19 COMMISSIONER BALCH: I t h i n k the "or other 

20 device" may mean other language also. 

21 COMMISSIONER BLOOM: That was i n there 

22 p r e v i o u s l y . I t used t o read: "The operator s h a l l 

23 i n s t a l l and maintain o n - s i t e an o i l absorbent boom 

24 or other device t o contain and remove a l l o i l from 

25 the p i t surface." 
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1 COMMISSIONER BALCH: Okay. Well, e i t h e r 

2 way, I'm happy w i t h t h a t language. 

3 COMMISSIONER BLOOM: Okay. 

4 COMMISSIONER BALCH: I t h i n k i t covers the 

5 i n t e n t , which i s t o have some way t o c o n t r o l an 

6 u n a n t i c i p a t e d release. 

7 COMMISSIONER BLOOM: Yes. 

8 CHAIRPERSON BAILEY: Moving on down t o B 

9 (1) . 

10 I agree w i t h a l l of those. 

11 COMMISSIONER BALCH: There was - - i n 

12 paragraph ( 1 ) , we have t h a t d e l e t i o n . A l l r i g h t . 

13 That's f i n e . 

14 COMMISSIONER BLOOM: I'm okay w i t h ( 2 ) . 

15 We gave t h a t considerable a t t e n t i o n about the 

16 extenuating circumstances f o r freeboarding less than 

17 2 f e e t . 

18 CHAIRPERSON BAILEY: Yes. 

19 COMMISSIONER BALCH: I t h i n k t h a t ' s f i n e . 

2 0 CHAIRPERSON BAILEY: We agreed on ( 4 ) . 

21 COMMISSIONER BALCH: ( 5 ) . 

22 CHAIRPERSON BAILEY: S c r o l l i n g on down. 

23 COMMISSIONER BALCH: ( 5 ) . There was a 

24 very small change i n B ( 5 ) . 

25 CHAIRPERSON BAILEY: And we c r a f t e d t h i s 
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2 COMMISSIONER BALCH: We d i d . I t h i n k we 

3 d i d a good job. 

4 CHAIRPERSON BAILEY: I do too. 

5 And i n D (3) , I t h i n k we worked on t h a t , 

6 and I can accept t h a t . 

7 That change i n (5) I'm good w i t h . 

8 COMMISSIONER BLOOM: Yes, th a t ' s f i n e . 

9 COMMISSIONER BALCH: Yes. I t h i n k before 

10 they were forced t o d i s c l o s e the tank i f they were 

11 having problems. 

12 CHAIRPERSON BAILEY: Okay. We have t o 

.13 hold o f f on paragraph ( 6 ) . 

14 COMMISSIONER BALCH: So h i g h l i g h t i n 

15 yellow paragraph ( 6 ) , I guess -

16 CHAIRPERSON BAILEY: There was a minor 

17 t h i n g under "Sumps." 

18 COMMISSIONER BALCH: F i s f i n e . 

19 COMMISSIONER BLOOM: That's f i n e . 

20 CHAIRPERSON BAILEY: A l l of F i s f i n e w i t h 

21 me. 

22 COMMISSIONER BALCH: I am f i n e w i t h the 

23 r e s t of t h a t s e c t i o n as w e l l . 

24 COMMISSIONER BLOOM: Yes. 

25 CHAIRPERSON BAILEY: We can accept t h a t 
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1 "And S i t e Reclamation." 

2 And I can accept A, the change there f o r 

3 " a p p l i c a t i o n or r e g i s t r a t i o n . " 

4 COMMISSIONER BLOOM: Yes. 

5 COMMISSIONER BALCH: Yes. 

6 COMMISSIONER BLOOM: (1) looks good. 

7 COMMISSIONER BALCH: (1) i s f i n e . 

8 CHAIRPERSON BAILEY: Yes. 

9 B and B (1) are f i n e w i t h me. 

10 COMMISSIONER BLOOM: I would agree w i t h 

11 t h a t . 

12 COMMISSIONER BALCH: I t h i n k I'm okay w i t h 

13 (3) except f o r (a). A c t u a l l y , ( 3 ) ( a ) , (b), and (c) 

14 we w i l l have t o wait on. 

15 CHAIRPERSON BAILEY: Okay. So B (2) i s 

16 a l l r i g h t . 

17 COMMISSIONER BALCH: But (3) has t o do 
i 

18 w i t h the t a b l e s . 

19 CHAIRPERSON BAILEY: Right. We have t o 

2 0 wait on ( 3 ) . 

21 COMMISSIONER BALCH: So a l l of (3 ) . So 

22 yellow h i g h l i g h t i t . 

23 CHAIRPERSON BAILEY: We r e a l l y should wait 

24 on a l l of C, also, because they are a l l going t o be 

25 c l o s e l y t i e d w i t h those standards. 
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COMMISSIONER BLOOM: Yes. 

2 COMMISSIONER BALCH: We're saving the best 

3 f o r l a s t . 

4 CHAIRPERSON BAILEY: Uh-huh. The most 

5 intense, anyway. 

6 COMMISSIONER BALCH: I t h i n k we may be 

7 able t o deal w i t h "Closure Notice," which i s C, 

8 though. 

9 CHAIRPERSON BAILEY: Let's go on down t o 

10 C, on page 24, then. 

11 Oh. C (2) , we have already t a l k e d about 

12 t h a t , i n s e r t i n g m u l t i - w e l l f l u i d management p i t and 

13 removing paragraph (4). So we are f i n e w i t h t h a t 

14 p o r t i o n . 

15 COMMISSIONER BLOOM: Yes. 

16 COMMISSIONER BALCH: I'm f i n e w i t h t h a t , 

17 too, and ( 4 ) . 

18 We had extensive discussion about (5), 

19 which i s now --

20 CHAIRPERSON BAILEY: Which i s now (4), 

21 because we deleted the o l d paragraph. 

22 COMMISSIONER BALCH: Oh, r i g h t , r i g h t . 

23 Okay. 

24 CHAIRPERSON BAILEY: So I'm f i n e w i t h 

25 what's now ( 4 ) . 
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1 COMMISSIONER BALCH: We t a l k e d q u i t e a b i t 

2 about how t h i s i n t e r a c t e d w i t h the Surface Owners' 

3 P r o t e c t i o n Act and the permit. 

4 CHAIRPERSON BAILEY: So "Closure Report 

5 and B u r i a l I d e n t i f i c a t i o n , " I t h i n k we can accept 

6 "and b u r i a l i d e n t i f i c a t i o n . " 

7 COMMISSIONER BALCH: Yes, 

8 We also had p r e t t y extensive discussion 

9 about t h i s . I am comfortable w i t h the language i n 

10 (2) . 

11 CHAIRPERSON BAILEY: Right. Because we 

12 needed t o have a p l a t t o i n d i c a t e e x a c t l y where t h a t 

13 was located. And t h a t would be -- so we are good 

14 w i t h the language i n (2) . 

15 I f we could s c r o l l down. 

16 COMMISSIONER BLOOM: Under "Timing"? 

17 CHAIRPERSON BAILEY: Uh-huh. 

18 COMMISSIONER BALCH: I t h i n k E i s f i n e . 

19 COMMISSIONER BLOOM: Yes. 

2 0 CHAIRPERSON BAILEY: And we resolved the 

21 c o n f l i c t s t h a t were p o t e n t i a l l y there f o r E (2) . 

22 COMMISSIONER BALCH: Right. We looked at 

23 ( 2 ) . And instead of changing (2) we changed the 

24 d e f i n i t i o n of "temporary." 

25 CHAIRPERSON BAILEY: Uh-huh. 
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COMMISSIONER BALCH: So t h i s i s f i n e f o r 

2 (2) . 

3 So t h i s puts a f i r m deadline on i t of less 

4 than a year. 

5 I'm f i n e w i t h (4)(a) and (b ) . 

6 CHAIRPERSON BAILEY: I am too. 

7 

8 

Are you, Commissioner Bloom? 

COMMISSIONER BLOOM: Yes, I'm f i n e w i t h 

9 t h a t . 

10 COMMISSIONER BALCH: There i s very low 

11 r i s k . 

12 COMMISSIONER BLOOM: We have "one-site 

13 equipment," which should be "on-site equipment." 

14 COMMISSIONER BALCH: Where? 

15 COMMISSIONER BLOOM: (b) , o n - s i t e . 

16 COMMISSIONER BALCH: Just as a -- I w i l l 

17 be the mule here, I guess. We have "on-site" 

18 proposed as a d e f i n i t i o n , so we need t o be c a r e f u l 

19 about saying "on-site equipment." We need t o change 

20 t h a t t o something else. 

21 COMMISSIONER BLOOM: There's a --

22 COMMISSIONER BALCH: I would j u s t say any 

23 equipment associated w i t h a below-grade tank. I 

24 CHAIRPERSON BAILEY: And j u s t delete 

25 "on-site"? 
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2 That looks t o be good. 

3 (5) ? 

4 COMMISSIONER BLOOM: Yes. 

5 CHAIRPERSON BAILEY: Yes, we are good w i t h 

6 (5) . 

7 

8 

COMMISSIONER BLOOM: 

Contouring"? 

We can accept "Site 

9 CHAIRPERSON BAILEY: Yes. And i t ' s j u s t a 

10 matter of checking the references i n F (1) (a). 

11 COMMISSIONER BLOOM: We w i l l accept the 

12 (a), then? 

13 CHAIRPERSON BAILEY: Yes. 

14 COMMISSIONER BALCH: Yes. 

15 CHAIRPERSON BAILEY: I'm okay w i t h the 

16 language i n ( b ) . 

17 COMMISSIONER BALCH: I am as w e l l . 

18 COMMISSIONER BLOOM: Yes. 

19 COMMISSIONER BALCH: And (c) as w e l l . 

20 CHAIRPERSON BAILEY: Yes. 

21 COMMISSIONER BALCH: I t h i n k I'm very 

22 happy w i t h a l l of ( 5 ) . 

23 CHAIRPERSON BAILEY: We had extensive 

24 discussion on t h i s , d i d n ' t we? 

25 COMMISSIONER BLOOM: Yes. 
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1 CHAIRPERSON BAILEY: And so I'm also very 

2 happy w i t h ( 5 ) . 

3 COMMISSIONER BALCH: I t h i n k t h a t -- yes? 

4 COMMISSIONER BLOOM: Yes. 

5 COMMISSIONER BALCH: There was a great 

6 deal of testimony, p a r t i c u l a r l y by Dr. Buchanan, on 

7 the best p r a c t i c e s and a l l o w i n g best p r a c t i c e . And 

8 I t h i n k we captured t h a t . 

9 And (4) -- there's a (4) at the end of 

10 Section (5) there t h a t should a c t u a l l y be renumbered 

11 t o ( 6 ) . 

12 CHAIRPERSON BAILEY: Or (d)? Should i t be 

13 c a l l e d (d)? 

14 COMMISSIONER BALCH: I t h i n k you're r i g h t . 

15 I t h i n k i t should be c a l l e d ( d ) . 

16 And t h a t (5) w i l l be (e)? 

17 CHAIRPERSON BAILEY: A l i t t l e (d)-

18 COMMISSIONER BALCH: And then a l i t t l e 

19 ( e ) . 

20 COMMISSIONER BLOOM: Yeah. 

21 CHAIRPERSON BAILEY: We'll skip t h a t and 

22 go t o Section 14. 

23 We have a red unde r l i n e there, "an 

24 emergency p i t . " 

25 CHAIRPERSON BAILEY: I am okay w i t h the 
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1 language i n 14 B. 

2 COMMISSIONER BALCH: I am as w e l l . 

3 COMMISSIONER BLOOM: I am too. We had 

4 discussion on t h a t . 

5 COMMISSIONER BALCH: The f i r s t t h i n g we 

6 d i d was we moved the d e f i n i t i o n s up t o the other 

7 d e f i n i t i o n s , so t h a t can be removed. 

8 There was a l o t of discussion about time 

9 periods and th i n g s l i k e t h a t , t h a t I t h i n k we 

10 ' resolved. That there were mechanisms already i n 

11 place t o give r e l i e f i f something was not done 

12 w i t h i n 60 days --

13 CHAIRPERSON BAILEY: Uh-huh. 

14 COMMISSIONER BALCH: -- you can f i l e f o r a 

15 hearing. 

16 CHAIRPERSON BAILEY: We had a l o t of 

17 discussion f o r a l l of B, and I'm f i n e w i t h a l l of 

18 t h a t language. 

19 This i s a c t u a l l y A, "Variances." 

2 0 COMMISSIONER BLOOM: Yes, I t h i n k t h a t 

21 w i l l t o work n i c e l y . 

22 COMMISSIONER BALCH: Yes. 

23 CHAIRPERSON BAILEY: Okay. So a l l the 

24 language under "Variances" i s accepted. 

25 COMMISSIONER BALCH: Yes. 
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1 COMMISSIONER BLOOM: Would t h a t become A 2 

2 there? 

3 CHAIRPERSON BAILEY: What? 

4 COMMISSIONER BLOOM: Would tha t become 

5 19.15.17.15 A 2? 

6 And then 4: " I f a variance goes t o 

7 hearing pursuant t o 19.15.17.15," I believe t h a t 

8 would be A now. 

9 CHAIRPERSON BAILEY: You're r i g h t . 

10 COMMISSIONER BLOOM: I believe t h a t 

11 becomes 19.15.17.15 A 3. 

12 CHAIRPERSON BAILEY: Well, t h a t becomes B. 

13 COMMISSIONER BALCH: I believe much of the 

14 language i n 2 was adopted from exceptions i n the 

15 previous r u l e . 

16 COMMISSIONER BLOOM: That's c o r r e c t . 

17 COMMISSIONER BALCH: And we had -- when we 

18 discussed variances and exceptions, we f e l t t h a t 

19 exceptions should be rare and only used i n 

2 0 e x t r a o r d i n a r y circumstances. 

21 COMMISSIONER BLOOM: Yes. 

22 COMMISSIONER BALCH: I agree i t should be 

23 a very high bar t o meet. 

24 I have read through a l l of Section B, and 

25 w i t h the exception of renumbering, I t h i n k i t ' s 
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1 f i n e . 

2 COMMISSIONER BLOOM: I believe j u s t to 

3 clean up a l i t t l e t h i n g , on B, C, D, and E, you can 

4 get r i d of a l l of those 2s on l i n e 2 there. 

5 COMMISSIONER BALCH: I t h i n k I remember 

6 t a l k i n g about what i s an a f f e c t e d t r i b a l or pueblo 

7 government and t h a t we could not r e a l l y change t h a t . 

8 CHAIRPERSON BAILEY: So at the end of f we 

9 put the "and," and then removed "and t o " at the 

10 beginning of g. 

11 Put the semicolon before "governments" --

12 I mean a f t e r "governments." 

13 Yes. And then remove the u n d e r l i n i n g f o r 

14 a l l down t o t h a t p o i n t . 

15 We can remove the u n d e r l i n i n g f o r a l l down 

16 t o t h a t p o i n t . 

17 We can remove the u n d e r l i n i n g a l l the way 

18 down through t h a t e n t i r e s e c t i o n , can't we? 

19 COMMISSIONER BALCH: I have read through 

20 a l l of t h a t , and I'm i n agreement w i t h i t as i t i s 

21 w r i t t e n . The only possible t h i n g we might change i s 

22 t o other p o r t i o n s of the r u l e t h a t i t may have 

23 renumbered. 

24 COMMISSIONER BLOOM: I t looks good t o me. 

25 CHAIRPERSON BAILEY: Yes. The only time 
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1 we need t o look at that i s down i n paragraph 9. 

2 So... 

3 We need t o check the references i n 9 t o 

4 make sure they are c o r r e c t . 

5 So t h a t would become A 2. I s t h a t r i g h t ? 

6 No. I t would have t o be B, because B 

7 deals w i t h exceptions. So t h a t i s a l l r i g h t . 

8 Change t h a t t o B 2. 

9 COMMISSIONER BALCH: Maybe t h i s i s a place 

10 f o r the l e g a l advice. 

11 Are we t a l k i n g about the e n t i r e s e c t i o n 

12 t h a t deals w i t h the r u l e s regarding exceptions i n 9? 

13 MR. SMITH: I t h i n k so. I mean, t h a t ' s 

14 what i t looks l i k e . 

15 COMMISSIONER BALCH: I would delete the 2 

16 there. 

17 COMMISSIONER BLOOM: That's f i n e . 

18 COMMISSIONER BALCH: Now, the p o i n t e r i n 

19 "a" goes t o - -

20 MR. SMITH: Can you move up, Theresa, t o 

21 see... Keep going a l i t t l e more. 

22 COMMISSIONER BLOOM: I guess t h a t i s 4: 

23 "An operator s h a l l demonstrate w i t h a complete 

24 a p p l i c a t i o n . . . " 

25 MR. SMITH: Yes. Okay. Thank you. 
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COMMISSIONER BLOOM: A p p l i c a t i o n i s 

2 mentioned i n 4, r i g h t ? 

3 I'm t a l k i n g about 9 a. 

4 COMMISSIONER BALCH: For some reason t h a t 

5 sentence j u s t doesn't read r i g h t t o me. 

6 MR. SMITH: Well, I t h i n k i t ' s because of 

7 the language i n a d d i t i o n t o the hearing process 

8 required, and then you go immediately i n t o the 

9 a p p l i c a t i o n . 

10 COMMISSIONER BALCH: I'm not sure you need 

11 a p o i n t e r there i n a. 

12 MR. SMITH: I t h i n k i f you were going t o 

13 do t h a t you would say " i n a d d i t i o n t o the 

14 requirements at 19.15.4, the a p p l i c a t i o n s h a l l 

15 include." 

16 COMMISSIONER BALCH: Okay. I see what 

17 you're saying. 

18 COMMISSIONER BLOOM: So you would put a 

19 p e r i o d a f t e r NMAC. 

20 MR. SMITH: No. I would say -- leave i t 

21 e x a c t l y as i t i s , but put " i n a d d i t i o n t o the 

22 requirements of 19.15.4 the a p p l i c a t i o n s h a l l 

23 include," colon. 

24 CHAIRPERSON BAILEY: 4 i s not c o r r e c t . 

25 COMMISSIONER BALCH: Where i s the -- t h i s 
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1 i s the general hearing requirements, r i g h t ? 

2 MR. SMITH: Well, I t h i n k we need t o look 

3 at t h a t . 

4 COMMISSIONER BALCH: I have no clue. 

5 MR. SMITH: I'm a l i t t l e s u r p r i s e d t h a t 

6 19.15.4 doesn't r e q u i r e proof of n o t i c e anyway. 

7 CHAIRPERSON BAILEY: 2 requires proof of 

8 n o t i c e . 5 allows f o r hearings. 

9 COMMISSIONER BLOOM: I mean, t h i s i s k i n d 

10 of -- I mean, t h i s doesn't read great because i t 

11 says: " I f an exception goes t o hearing pursuant t o 

12 19.15.17.15 B, i n a d d i t i o n t o the hearing 

13 requirements of 19.15.4, the a p p l i c a t i o n s h a l l 

14 include a copy of the complete a p p l i c a t i o n . " 

15 The a p p l i c a t i o n includes a copy of the 

16 complete a p p l i c a t i o n ? 

17 MR. SMITH: Yeah. 

18 COMMISSIONER BLOOM: So I mean, i t ' s 

19 r e a l l y a -- i t r e a l l y should say "the hearing 

20 a p p l i c a t i o n s h a l l include a copy of the complete 

21 a p p l i c a t i o n . " 

22 COMMISSIONER BALCH: Right. Because we 

23 are having them f i l l out a formal document t o 

24 b a s i c a l l y apply f o r the exception, and t h a t ' s what 

2 5 you want t o have included. 
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1 COMMISSIONER BLOOM: Yeah. 

2 COMMISSIONER BALCH: So a f t e r "NMAC, the" 

3 i n s e r t "a hearing." 

4 And there we have our proof and our -- and 

5 our a p p l i c a t i o n . 

6 MR. SMITH: Well, you might want t o -- oh, 

7 okay. Right. 

8 COMMISSIONER BALCH: I t h i n k i t ' s okay 

9 now, as long as our p o i n t e r s take us t o the r i g h t 

10 spots. 

11 MR. SMITH: Well, as long as an 

12 a p p l i c a t i o n i s r e q u i r e d by 19.15.4. 

13 CHAIRPERSON BAILEY: Which i s our 

14 a d j u d i c a t i o n process. 

15 COMMISSIONER BLOOM: I don't t h i n k t h a t ' s 

16 r i g h t e i t h e r . Because --

17 MR. SMITH: I t i s . 

18 COMMISSIONER BLOOM: Well, I don't t h i n k 

19 i t reads r i g h t , though. Because then "The hearing 

20 a p p l i c a t i o n s h a l l include a copy of the complete 

21 a p p l i c a t i o n submitted f o r " -- i t ' s not an exception 

22 t o 19.15.17.15 B 4, i t ' s an exception t o the p i t 

23 r u l e , r i g h t ? 

24 COMMISSIONER BALCH: Well, okay. I t h i n k 

25 the -- i t , grammatically, has issues. 
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have i s the 

2 a p p l i c a t i o n t h a t ' s submitted t o the d i v i s i o n . 

3 COMMISSIONER BLOOM: Yeah. I t may be j u s t 

4 to get a copy of the complete a p p l i c a t i o n submitted 

5 f o r the exception here, you know, semicolon. 

6 MR. SMITH: Yeah. That makes sense, I 

7 t h i n k . 

8 CHAIRPERSON BAILEY: I t works f o r me. 

9 COMMISSIONER BLOOM: Get r i d of t h a t and 

10 change "and" t o "the." 

11 MR. SMITH: And --

12 COMMISSIONER BLOOM: And put "and" a f t e r 

13 the semicolon? 

14 MR. SMITH: No. I -- t h a t was me 

15 i n t e r j e c t i n g a pause. 

16 COMMISSIONER BLOOM: Well, I was wanting 

17 t o know i f we want t o put an "and" a f t e r the 

18 semicolon. 

19 MR. SMITH: Yes, I t h i n k you w i l l need i t . 

20 COMMISSIONER BLOOM: I t h i n k t h a t ' s okay. 

21 I t ' s good f o r me. 

22 MR. SMITH: Here's the t h i n g . An 

23 a p p l i c a t i o n i s f i l e d i n order to get a hearing. \ 

24 That doesn't n e c e s s a r i l y mean , I don't suppose, t h a t 

25 

— 

i t w i l l go t o hearing. I don ' t know under what | 
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conditions the hearing might not occur. 

2 CHAIRPERSON BAILEY: I f i t ' s f r i v o l o u s . 

3 COMMISSIONER BALCH: Or i f i t ' s 

4 a d m i n i s t r a t i v e l y concluded because there's no p u b l i c 

5 comment or no op p o s i t i o n . There's an allowance f o r 

6 t h a t . 

7 I t h i n k i t ' s okay, because we're t a l k i n g 

8 about an exception t h a t ' s gone t o hearing i n 9. 

9 Now, we are saying: " I n a d d i t i o n t o 

10 normal hearing requirements you also need t o have 

11 the r e p o r t t h a t you wrote asking f o r the exception, 

12 and you need t o prove t h a t you no t i c e d a l l the 

13 people t h a t were l i s t e d i n t h a t r e p o r t of the 

14 hearing." 

15 MR. SMITH: Well, under B, i t probably 

16 should be proof of n o t i f i c a t i o n t h a t the a p p l i c a t i o n 

17 f o r a hearing -- I mean n o t i f i c a t i o n of the hearing. 

18 At the time -- at the time the a p p l i c a t i o n f o r 

19 hearing i s f i l e d there won't be a date of a hearing. 

20 COMMISSIONER BALCH: Proof of n o t i f i c a t i o n 

21 of the hearing a p p l i c a t i o n ? 

22 MR. SMITH: Yes. I t h i n k t h a t ' s b e t t e r . 

23 COMMISSIONER BALCH: So a f t e r "hearing" we 

24 need t o put " a p p l i c a t i o n . " 

25 And B 2 i s where we have our long l i s t of 
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2 MR. SMITH: Yeah. Now, n o t i f i c a t i o n . How 

3 do you want n o t i f i c a t i o n t o be given? 

4 COMMISSIONER BALCH: When -- i n other 

5 cases I have seen a binder f u l l of c e r t i f i e d mail 

6 r e c e i p t s . 

7 CHAIRPERSON BAILEY: And t h a t ' s l i s t e d 

8 under B 2, on how t o give w r i t t e n n o t i c e . 

9 MR. SMITH: I t is? 

10 CHAIRPERSON BAILEY: Yes . 

11 MR. SMITH: Okay. Good. 

12 COMMISSIONER BALCH: Florene, are you okay 

13 w i t h 10? 

14 MS. DAVIDSON: Yes. 

15 COMMISSIONER BALCH: I t h i n k we have j u s t 

16 one more short s e c t i o n t o go. 

17 CHAIRPERSON BAILEY: 16 A, I'm okay w i t h 

18 t h a t . 

19 COMMISSIONER BLOOM: Yes . 

20 COMMISSIONER BALCH: That's f i n e . 

21 CHAIRPERSON BAILEY: 16 B i s going t o be 

22 d i f f i c u l t t o comply w i t h . 

23 COMMISSIONER BALCH: Well, we put i n 

24 "denied" and the proponents were asking f o r 

25 "approved." And I t h i n k t h a t t h a t was i m p r a c t i c a l . 
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So l e t ' s accept B. 

2 COMMISSIONER BALCH: I t h i n k C i s a l l 

3 r i g h t as w e l l . 

4 CHAIRPERSON BAILEY: C, I t h i n k , i s a 

5 r e f l e c t i o n of what I brought up the day before 

6 yesterday concerning Water Q u a l i t y Control 

7 

8 

Commission r e g u l a t i o n s t h a t the OCD i s also r e q u i r e d 

t o a u t h o r i z e . So t h i s i s keeping very c l e a r the 

9 d i s t i n c t i o n between the Water Q u a l i t y Control 

10 Commission and O i l and Gas Act • 

11 COMMISSIONER BLOOM: Okay. 

12 CHAIRPERSON BAILEY: So t h a t ' s f i n e w i t h 

13 me. 

14 COMMISSIONER BALCH: And D, I t h i n k , i s 

15 f i n e . 

16 CHAIRPERSON BAILEY: Yes, D i s f i n e . 

17 E i s f i n e also. 

18 COMMISSIONER BALCH: We j u s t put i n 

19 pursuant t o 19.15.4. 

20 COMMISSIONER BLOOM: That -- on D, i s i t 

21 f o r the p r o t e c t i o n of f r e s h water, p u b l i c h e a l t h , 

22 and the environment or the environment? 

23 COMMISSIONER BALCH:. I t h i n k i t ' s an 

24 "and." 

25 CHAIRPERSON BAILEY: Okay. 
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Are you okay w i t h 

2 th a t one there? 

3 CHAIRPERSON BAILEY: Yes. That's our 

4 ad j u d i c a t i o n . 

5 COMMISSIONER BALCH: There was a bunch of 

6 de l e t i o n s on the next page, " T r a n s i t i o n a l 

7 Provisions." And I t h i n k we -- we t a l k e d about a l l 

8 of those being a p p r o p r i a t e l y removed because we are 

9 w e l l past the date o f . . . 

10 CHAIRPERSON BAILEY: And they deal w i t h 

11 below-grade tanks and closed- loop systems t h a t we 

12 have d e a l t w i t h elsewhere. 

13 COMMISSIONER BALCH: B a s i c a l l y , we have 

14 changed most of what t h i s s t u f f --

15 COMMISSIONER BLOOM: That's r i g h t . You 

16 couldn't apply f o r an unlined p i t now. 

17 COMMISSIONER BALCH: Right. 

18 CHAIRPERSON BAILEY: That's the -- r i g h t . 

19 COMMISSIONER BALCH: So t r a n s i t i o n a l 

20 p r o v i s i o n s , t h a t e n t i r e s e c t i o n can be deleted. 

21 CHAIRPERSON BAILEY: Yes . 

22 COMMISSIONER BALCH: And t h a t brings us t o 

23 the end. 

24 CHAIRPERSON BAILEY: So we await the \ 

25 documents t h a t are due next Wednesday close of 
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business, and then we can continue t h i s case u n t i l 

2 Thursday, January 17, at 9:00 here i n Porter H a l l , 

3 t o debate the p o r t i o n s t h a t we were unable t o work 

4 w i t h over the past several days and t o determine 

5 what the standards are f o r the ta b l e s . 

6 So do I hear a motion f o r us t o close out 

7 today's session and t o continue t o January 17? 

8 COMMISSIONER BALCH: I w i l l make a motion 

9 t o continue t h i s d e l i b e r a t i o n u n t i l Thursday, 

10 January 17. 

11 COMMISSIONER BLOOM: I w i l l second t h a t . 

12 CHAIRPERSON BAILEY: A l l those i n favor? 

13 COMMISSIONER BALCH: Aye. 

14 COMMISSIONER BLOOM: Aye. 

15 CHAIRPERSON BAILEY: Aye. 

16 Off the record. 

17 (Proceedings concluded.) 
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