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1 (Note: I n session at 9:00.) 

2 CHAIRPERSON BAILEY: Good morning. I t ' s 

3 Thursday, January 17th, 2013 and t h i s i s a meeting 

4 of the O i l Conservation Commission i n Porter H a l l i n 

5 Santa Fe, New Mexico. Commissioner Greg Bloom, who 

6 i s designee of the Commissioner of Public Lands i s 

7 present, as i s Dr. Robert Balch who i s designee of 

8 the Secretary of Energy, Minerals and Natural 

9 Resources Department, and I am Jami Bailey, D i r e c t o r 

10 of the O i l Conservation D i v i s i o n . We are here t o 

11 d e l i b e r a t e on Consolidated Cases 14784 and 14785 

12 concerning A p p l i c a t i o n s of the New Mexico O i l and 

13 Gas Assoc i a t i o n and the Independent Petroleum 

14 Association of New Mexico f o r Amendment of Certain 

15 Provisions of. T i t l e 19, Chapter 15 of the New Mexico 

16 A d m i n i s t r a t i v e Code Concerning P i t s , Closed-loop 

17 Systems, Below-grade Tanks, Sumps and Other 

18 A l t e r n a t i v e Methods Related t o the Foregoing and 

19 Amending Other Rules. But we are not amending other 

20 r u l e s because those were severed from these 

21 d e l i b e r a t i o n s so we are focused only on T i t l e 19 

22 Chapter 15 of the A d m i n i s t r a t i v e Code concerning 

23 p i t s , et cetera. 

24 Commissioners, we have decisions t o make 

25 today t h a t w i l l be r e f l e c t e d throughout the r u l e . 
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1 I n p a r t i c u l a r , there are d e l i b e r a t i o n s needed 

2 concerning the d e f i n i t i o n of low c h l o r i d e f l u i d s and 

3 the Tables 1 and 2 of the a p p l i c a t i o n concerning the 

4 of c o n s t i t u e n t s f o r closure c r i t e r i a . I would 

5 suggest t h a t we f i r s t deal w i t h the d e f i n i t i o n of 

6 low c h l o r i d e f l u i d s since t h a t d e f i n i t i o n i s r i p p l e d 

7 throughout as f a r as closure, reclamation, c i t i n g , 

8 etc. Do e i t h e r of you have an op i n i o n on whether or 

9 not we should begin w i t h low c h l o r i d e f l u i d s ? 

10 DR. BALCH: I t h i n k t h a t ' s f i n e . 

11 COMMISSIONER BLOOM: Fine. 

12 DR. BALCH: Also I t h i n k we need a 

13 d e f i n i t i o n of o n - s i t e . 

14 CHAIRPERSON BAILEY: That's t r u e . The 

15 a p p l i c a t i o n , as l i s t e d i n E x h i b i t 20 of NMOGA and 

16 also i n the IPANM e x h i b i t , l i s t s low c h l o r i d e f l u i d s 

17 as being f l u i d s t h a t contain less than 15,000 

18 m i l l i g r a m s per l i t e r of c h l o r i d e determined by 

19 analysis or process knowledge. 

20 DR. BALCH: Do you want me t o s t a r t ? 

21 CHAIRPERSON BAILEY: Go ahead and s t a r t . 

22 DR. BALCH: Let's go back and review 

23 testimony and there were also d e l i b e r a t i o n s on low 

24 c h l o r i d e f l u i d s . I n testimony, I d i d look under, 

25 f i r s t of a l l , t o determine the purpose. They s t a r t 
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1 out p r e t t y e a r l y w i t h t h a t i n the d i r e c t testimony, 

2 Mr. Gantner, Page 55, Line 6 through 20 of -- I 

3 t h i n k i t ' s Volume 1 of the t r a n s c r i p t . B a s i c a l l y 

4 low c h l o r i d e f l u i d s are d i s t i n g u i s h i n g between 

5 brine-type muds and water-based muds. The 

6 d i s t i n c t i o n was made at 15K f o r a couple reasons. 

7 One was o p e r a t i o n a l because 15K accommodates t y p i c a l 

8 mud waste i n the San Juan Basin when you're d r i l l i n g 

9 through shale l a y e r s . A KCL f l u i d at 2 percent, I 

10 t h i n k the testimony was given at about 12 or 13,000 

11 m i l l i g r a m s per l i t e r of c h l o r i d e s . 

12 I t h i n k i t ' s a l i t t l e b i t important t o 

13 note t h a t when they are t a l k i n g about c h l o r i d e i n 

14 these low c h l o r i d e d r i l l i n g f l u i d s you are not 

15 normally t a l k i n g about s a l t , you are t a l k i n g about 

16 s a l t s , calcium carbonate and potassium c h l o r i d e i n 

17 p a r t i c u l a r . 

18 Mr. Gantner also t e s t i f i e d on Page 56 t h a t 

19 i n Texas you can land spread at 3 0 00 and there's no 

20 l i m i t f o r b u r i a l . I n Colorado i f you have less than 

21 15,000 m i l l i g r a m s per kilogram of c h l o r i d e you 

22 d i d n ' t need a permit f o r your p i t . Only i f you were 

23 above t h a t . So there's some precedent i n other 

24 places f o r d i s t i n g u i s h i n g between low and high 

25 c h l o r i d e . The reason why they use KCL or s l i c k 
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1 water i s f o r w e l l c o n t r o l , the same reason you use 

2 any mud. 

3 I d i d go back and review also my knowledge 

4 of the way the muds work, what you are using them 

5 f o r , so t h a t I could determine i f the c h l o r i d e l e v e l 

6 i n such a f l u i d , once you had placed i t i n a p i t , 

7 would be l i k e l y t o s i g n i f i c a n t l y change. Could you 

8 go from 15 t o 200,000 and suddenly you're not i n 

9 o p e r a t i o n a l or measurable frames w i t h t h a t 15,000. 

10 Mr. A r t h u r t e s t i f i e d about low r i s k s w i t h 

11 the low c h l o r i d e f l u i d s i n regards t o setbacks. 

12 That 1s why there i s a separate set of setbacks f o r 

13 low c h l o r i d e f l u i d s . He also mentioned the 15K 

14 l i m i t w i t h i n the context of other s t a t e s ' 

15 r e g u l a t i o n s and h i s experience at EPA as being k i n d 

16 of a t y p i c a l c u t o f f . He p a r t i c u l a r l y s a i d i t was 

17 p r o t e c t i v e of wetlands at 100 f e e t , and Dr. Buchanan 

18 under cross-examination also thought t h a t those 

19 l i m i t s were p r o t e c t i v e . 

20 I t h i n k i t becomes a l i t t l e b i t important 

21 when we are t a l k i n g about c h l o r i d e s t o go back t o 

22 some of the modeling, and I d i d review Mr. M u l l i n s ' 

23 models because they have values i n them t h a t may or 

24 may not be r e l a t e d t o numbers i n the tables t h a t we 

25 w i l l t a l k about l a t e r on. But he d i d have a 
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1 discussion t h a t s t a r t s around Page 1403 i n Volume 6 

2 about the low c h l o r i d e f l u i d s and how they r e l a t e t o 

3 the models and t h a t might be h e l p f u l i f we can trace 

4 t h a t down again. 

5 Just some general notes t h a t I made on 

6 d r i l l i n g f l u i d s . KCL or calcium carbonate i s an 

7 a d d i t i v e . Thick water. You put m a t e r i a l i n i t . 

8 And a normal -- some d r i l l i n g muds you w i l l add a 

9 bentonite c l a y or other clays. And i n other ones 

10 you w i l l use hydrocarbons or other chemicals. 

11 I n what the proponents are c a l l i n g low 

12 c h l o r i d e f l u i d s , t y p i c a l l y t a l k i n g about calcium 

13 c h l o r i n a t e or potassium c h l o r i d e , b a s i c a l l y what you 

14 are t r y i n g t o do w i t h the d r i l l i n g f l u i d i s you're 

15 t r y i n g t o increase the de n s i t y of the m a t e r i a l while 

16 s t i l l keeping i t able t o flow. The weight of the 

17 f l u i d b a s i c a l l y i n the wellbore, i n the open 

18 wellbore you pump f l u i d i n t o i t under pressure and 

19 you push some of the f l u i d from the wellbore out 

20 i n t o the formation. Then a l a y e r c a l l e d the s k i n i s 

21 formed, and t h a t l a y e r p r o t e c t s f l u i d s from the 

22 wellbore from going i n t o the formation, but more 

23 i m p o r t a n t l y , f l u i d s from the formation from coming 

24 i n t o the wellbore as long as you maintain the 

25 pressure c o n t r o l . That helps p r o t e c t the wellbore 
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1 CHAIRPERSON BAILEY: I was t r y i n g t o 

2 ensure t h a t d i d n ' t contain biocides or something 

3 t h a t would have been used t o t r e a t the freshwater as 

4 a f r a c f l u i d or a bioside incorporated i n i t so i t 

5 remains f r e s h . But t h a t ' s an i n t e r e s t i n g p o i n t 

6 about municipal water. 

7 COMMISSIONER BLOOM: I t h i n k i t would be 

8 considered t r e a t e d . 

9 DR. BALCH: I also wonder i f a farmer has 

10 a cow pond, i f they ever do anything t o the water i n 

11 i t . I j u s t have no idea. 

12 CHAIRPERSON BAILEY: I can only say from 

13 my experience w i t h ranchers t h a t no, they don't 

14 t r e a t them. 

15 DR. BALCH: I t h i n k the i n t e n t , and I 

16 c e r t a i n l y agree w i t h the i n t e n t , i s t o make sure 

17 t h a t b a s i c a l l y you don't want anything t h a t holds 

18 water out there t o suddenly become a temporary p i t . 

19 CHAIRPERSON BAILEY: Right. 
i 

20 COMMISSIONER BLOOM: I agree, I t h i n k i t 

21 makes sense t o put i n something l i k e untreated, but 

22 I t h i n k we can f u r t h e r r e f i n e t h a t so i t ' s only 

23 treatment f o r o i l f i e l d purposes. 
24 CHAIRPERSON BAILEY: Using t h a t phrase, 

25 "That holds only freshwater not t r e a t e d f o r o i l 
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2 DR. BALCH: That would work. 

3 COMMISSIONER BLOOM: Yeah, I t h i n k t h a t ' s 

4 i t . 

5 CHAIRPERSON BAILEY: Not t r e a t e d f o r o i l 

6 f i e l d purposes. 

7 DR. BALCH: There are c e r t a i n l y r u l e s t h a t 

8 apply t o a l l those other types of impoundments. 

9 CHAIRPERSON BAILEY: Right. So the 

10 language should be both i n L and i n R. 

11 MR. SMITH: You might want t o put "t h a t 

12 has" before the word "not." 

13 CHAIRPERSON BAILEY: That has not been? 

14 MR. SMITH: Yes. 

15 CHAIRPERSON BAILEY: Wait. That has not 

16 been t r e a t e d . 

17 COMMISSIONER BLOOM: That works. 

18 DR. BALCH: I t h i n k t h a t ' s very c l e a r . 

19 COMMISSIONER BLOOM: Delete "untreated" 

20 and copy a f t e r "water." 

21 CHAIRPERSON BAILEY: Now we are t o the 

22 d e f i n i t i o n f o r o n - s i t e . Are we ready f o r that? 

23 DR. BALCH: I would l i k e t o s t a r t the 

24 discussion w i t h the R 360 suggestion. I thought 

25 t h a t was a good d e f i n i t i o n . 
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1 MR. SMITH: So f o r c l a r i f i c a t i o n , your 

2 d e f i n i t i o n on low c h l o r i d e f l u i d s , has t h a t been 

•3 accepted? 

4 DR. BALCH: We w i l l probably vote on t h a t . 

5 COMMISSIONER BLOOM: We w i l l vote on t h a t 

6 l a t e r . We might come back t o t h a t number, r i g h t ? 

7 CHAIRPERSON BAILEY: Right. 

8 COMMISSIONER BLOOM: Page 7 of R 360, and 

9 I w i l l j u s t give t h i s t o Theresa t o type i n . But i t 

10 says, "Within the boundaries of the lease and/or 

11 development plan where i n e x p l o r a t i o n and production 

12 waste continues t o be under the c o n t r o l and 

13 management of the operator/producer." 

14 CHAIRPERSON BAILEY: I can support t h a t 

15 d e f i n i t i o n . That does not ne c e s s a r i l y mean w i t h i n a 

16 w e l l pad l o c a t i o n . 

17 COMMISSIONER BLOOM: That would work f o r 

18 b u r i a l trenches also. 

19 DR. BALCH: Yes. There's two places where 

20 i t comes up. The only questions I have had t o do 

21 w i t h what happens 50 years from now when the s i t e i s 

22 completely closed. 

23 COMMISSIONER BLOOM: I f i t ' s on p r i v a t e 

24 land, the changes would be recorded at the County 

25 and there's s t i l l going t o be a phy s i c a l marker 
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1 outside as w e l l , because i t ' s County or State so you 

2 have t h a t . 

3 DR. BALCH: I'm wondering i f the 

4 word "continues" would forc e them t o forever 

5 maintain c o n t r o l of the lease. 

6 COMMISSIONER BLOOM: Maybe " i s under the 

7 co n t r o l " ? 

8 DR. BALCH: That would probably make i t a 

9 l i t t l e b e t t e r . Then whatever t r a n s f e r p r o t o c o l 

10 would take care of f u t u r e c o n t r o l . 

11 CHAIRPERSON BAILEY: Chain of custody? 

12 DR. BALCH: Chain of custody, yeah. I 

13 t h i n k we want t o change "continues t o be" t o " i s . " 

14 COMMISSIONER BLOOM: Perhaps say " i s under 

15 the c o n t r o l and management of the operator/producer 

16 at the time of waste b u r i a l . " 

17 DR. BALCH: Yeah, maybe. 

18 CHAIRPERSON BAILEY: Which means t h a t some 

19 of the l a r g e r e x p l o r a t o r y u n i t s may f a l l under t h i s 

20 d e f i n i t i o n . I s t h a t --

21 COMMISSIONER BLOOM: That could be 

22 s u b s t a n t i a l . 

23 CHAIRPERSON BAILEY: Could be. 

24 COMMISSIONER BLOOM: Very s u b s t a n t i a l . 

25 CHAIRPERSON BAILEY: Could be. Because i t 
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1 says development plan, and t h a t i s an e x p l o r a t o r y 

2 u n i t . 

3 COMMISSIONER BLOOM: We could remove 

4 e x p l o r a t i o n and i t would j u s t be production waste. 

5 CHAIRPERSON BAILEY: No, because d r i l l i n g 

6 f l u i d i s an e x p l o r a t i o n waste. D r i l l i n g mud comes 

7 from e x p l o r a t i o n , not from production. 

8 DR. BALCH: What i s the d i s t i n c t i o n 

9 between a lease and a development plan? Development 

10 plan i s a conglomeration of leases. 

11 CHAIRPERSON BAILEY: I t can be an 

12 e x p l o r a t o r y u n i t which can cover thousands of acres. 

13 DR. BALCH: I t h i n k the i n t e n t i n my mind 

14 i s we want t o allow best p r a c t i c e s t o dominate the 

15 b u r i a l of waste. We want i t t o be done at the best 

16 place they can f i n d . I f they have three or four 

17 w e l l s on the same lease, i t would be nice i f they 

18 could put i t i n one place. You have less waste 

19 s i t e s t o worry about i n the f u t u r e or f o r p o t e n t i a l 

20 l e a k i n g . 

21 I f you get t o the p o i n t of e x p l o r a t i o n , 

22 which might be h a l f a county, and you could 

23 e s s e n t i a l l y allow a large waste disposal f a c i l i t y t o 

24 develop, t h a t would take e v e r y t h i n g from the e n t i r e 

25 area. I n operation i t probably wouldn't occur 
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1 because one of the reasons the operators want t o be 

2 able t o bury o n - s i t e i s they don't have t o t r u c k the 

3 waste around. 

4 CHAIRPERSON BAILEY: Or they don't want t o 

5 go through the p e r m i t t i n g process f o r a surface 

6 waste management f a c i l i t y under our current OCD 

7 r u l e , which has very s t r i n g e n t p e r m i t t i n g 

8 requirements f o r a surface waste management. 

9 DR. BALCH: I f you l i m i t i t t o a lease, 

10 t h a t might be a l i t t l e more c o n t r o l l e d . 

11 CHAIRPERSON BAILEY: But a e x p l o r a t o r y 

12 u n i t changes requirements of a lease. 

13 COMMISSIONER BLOOM: Changes t o 

14 e x p l o r a t o r y u n i t ? 

15 CHAIRPERSON BAILEY: An e x p l o r a t o r y u n i t 

16 changes the requirements of the o i l and gas leases 

17 t h a t are p a r t of t h a t u n i t . But i f i t ' s the 

18 boundaries of the lease, t h a t may l i m i t i t and not 

19 f a l l i n t o t h a t category of changes t o the lease t h a t 

20 we're t a l k i n g about. So i f we delete the 

21 words "and/or development plan" t h a t c e r t a i n l y 

22 confines i t t o a smaller area t h a t would go through 

23 the change of operator requirements or subsequent 

24 lessee assignments. 
25 COMMISSIONER BLOOM: Makes sense. I f you 
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1 have -- a l o t of the releases don't go beyond 640 

2 acres so you might have 

3 DR. BALCH: Three or four or e i g h t or 

4 something but i t wouldn't be 93 w e l l s . 

5 COMMISSIONER BLOOM: I imagine i f there 

6 was on one edge of i t a wetland or something l i k e 

7 t h a t , t h i s would allow the producer t o go t o the 

8 other side of the 64 0 and bury there. 

9 One t h i n g I'm t r y i n g t o get my head around 

10 i s does the current r u l e and the proposed r u l e have 

11 any l i m i t on how many p i t s can be disposed of i n a 

12 b u r i a l trench? 

13 CHAIRPERSON BAILEY: I know we discussed a 

14 l i m i t of two, but I don't know t h a t i t ' s made i t 

15 i n t o any of the language. 

16 DR. BALCH: I t h i n k the p r a c t i c a l -- there 

17 were p r a c t i c a l l i m i t s as t o how many w e l l s you can 

18 run from one p i t . We had t h a t discussion f o r sure. 

19 I don't know i f there was ever any discussion 

20 about --

21 CHAIRPERSON BAILEY: A l i m i t a t i o n ? 

22 DR. BALCH: -- a l i m i t a t i o n . I know i n 

23 our d e l i b e r a t i o n s both l a s t week and also p r e v i o u s l y 

24 I , at l e a s t , thought i t was a good idea t o l e t them 

25 • 
consolidate waste t o a l i m i t . Maybe o p e r a t i o n a l 

: 
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1 l i m i t s would c o n t r o l t h a t the best. 

2 CHAIRPERSON BAILEY: When we get t o 

3 closure, I t h i n k we would have an opp o r t u n i t y t o 

4 l i m i t the number of p i t wastes t h a t would be moved 

5 i n t o a consolidated i n t o b u r i a l . 

6 DR. BALCH: Single trench b u r i a l . I t h i n k 

7 take out the "and/or development plan." 

-8 COMMISSIONER BLOOM: We agree on t h a t . 

9 DR. BALCH: E s s e n t i a l l y would t h a t be 

10 wherein or as where, wherein as i n one word? Or 

11 where? 

12 CHAIRPERSON BAILEY: I don't know your 

13 grammatical correctness of where versus wherein. 

14 DR. BALCH: I t h i n k you could take i t out 

15 and be f i n e . 

16 MR. SMITH: I t h i n k t h a t ' s r i g h t . 

17 DR. BALCH: Delete the I-N. 

18 MR. SMITH: Unless i t was supposed t o 

19 modify e x p l o r a t i o n and i t should be hyphenated. But 

2 0 I haven't seen t h a t used before. 

21 CHAIRPERSON BAILEY: Something happened 

22 w i t h the l a s t change there. On-site means --

23 COMMISSIONER BLOOM: I t h i n k you can take 

24 out the " i n " on wherein. 

25 CHAIRPERSON BAILEY: Let's put apostrophe 
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1 marks around "o n - s i t e " and take i t down t o lower 

2 case. Okay. That same language i s also r e f l e c t e d 

3 on Page 23. 

4 MR. SMITH: Could you wait j u s t a minute? 

5 Your i n t e n t here -- i s your i n t e n t here t o t i e the 

6 lease t o , l e t ' s say, a w e l l on t h a t lease t h a t i s 

7 producing waste? I f you had two leases t h a t had a 

8 common boundary --

9 DR. BALCH: I don't t h i n k t h i s would allow 

10 commingling the waste, which i s probably a l l r i g h t . 

11 There has t o be some k i n d of l i m i t . 

12 MR. SMITH: Why wouldn't i t allow i t ? 

13 CHAIRPERSON BAILEY: Because i t ' s not the 

14 boundaries of the lease. 

15 DR. BALCH: You could end up w i t h a 

16 sequence or a s t r i n g of leases t h a t are connected 

17 and have one c e n t r a l waste f a c i l i t y where you had 29 

18 p i t s close i n t o t h a t one f a c i l i t y . That's not the 

19 i n t e n t . The i n t e n t i s t o allow o p e r a t i o n a l or best 

20 p r a c t i c e s . c o n t r o l of more or less l o c a l i z e d waste 

21 and we are using the lease t o be t h a t l i m i t . 

22 MR. SMITH: That's what I thought. I 

23 don't see you doing t h a t . Not i f you have leases 

24 w i t h common boundaries. I mean, i f you want t o r e l y 

25 on the word "the" t o accomplish t h a t , I'm not sure 
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1 t h a t a r t i c l e would c a r r y t h a t k i n d of weight. 

2 CHAIRPERSON BAILEY: I f we had boundary as 

3 a s i n g u l a r term? 

4 MR. SMITH: No. I mean, wait a minute. 

5 Let me make sure t h a t I t h i n k I'm r i g h t about t h i s , 

6 but i t seems t o me t h a t i f you had two leases w i t h a 

7 common boundary and you have a w e l l on Lease A and 

8 the operator wants t o move waste from Lease A t o 

9 Lease B, you would have the waste under the c o n t r o l 

10 and management of the operator/producer at the time 

11 of b u r i a l , and i t doesn't r e a l l y d i s t i n g u i s h between 

12 Lease A and Lease B. 

13 DR. BALCH: I don't know -- t o me t h i s 

14 reads p r e t t y c l e a r l y . I f you had a Lease A you 

15 could not close t h a t waste on Lease B, and I t h i n k 

16 t h a t ' s what we want. 

17 COMMISSIONER BLOOM: I t s a i d leases. 

18 MR. SMITH: I don't see t h a t . 
19 COMMISSIONER BLOOM: I f i t said leases I 

\ 

20 would be wor r i e d t h a t you could go from Lease A t o 

21 Lease B i f i t ' s under the c o n t r o l of the same 

22 operator/producer, but because lease here i s 

23 s i n g u l a r , I don't t h i n k i t allows you t o get t o 

24 another lease. 

25 CHAIRPERSON BAILEY: I don't e i t h e r . 
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1 MR. SMITH: Why don't you put "where 

2 ex p l o r a t i o n ' and production waste i s " -- I don't 

3 know. You w i l l need a b e t t e r word than t h i s -- " i s 

4 created and i s under the c o n t r o l . " 

5 DR. BALCH:' Could you say "from t h a t 

6 lease"? 

7 CHAIRPERSON BAILEY: Maybe "generated" i s 

8 a b e t t e r word? 

9 MR. SMITH: "Generated" i s a b e t t e r word. 

10 COMMISSIONER BLOOM: What happens i f we 

11 j u s t define t h i s as "on-site means w i t h i n the 

12 boundaries of the lease"? 

13 CHAIRPERSON BAILEY: Within the boundaries 

14 of a s i n g l e lease. We can always put i t t h a t way. 

15 "On-site means w i t h i n the boundaries of a s i n g l e 

16 lease where e x p l o r a t i o n / p r o d u c t i o n waste --" 

17 COMMISSIONER BLOOM: We could leave 

18 o f f "under the c o n t r o l and the management"? 

19 DR. BALCH: I t would be i n h e r e n t l y under 

2 0 the c o n t r o l and management. I t h i n k t h a t p a r t i s 

21 l e f t over from when you had development plans 

22 included. Delete ev e r y t h i n g a f t e r "generated." I s 

23 t h a t c l e a r enough? 

24 MR. SMITH: I t h i n k t h a t gets you where 

25 you want t o be. 
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1 DR. BALCH: I t h i n k i n the case of an A 

2 versus B, maybe under closure there could be a place 

3 where a variance might be requested f o r something 

4 l i k e t h a t i f you had adjacent leases. 

5 CHAIRPERSON BAILEY: Are we happy w i t h 

6 t h i s ? 

7 COMMISSIONER BLOOM: Works f o r me. 

8 CHAIRPERSON BAILEY: Works f o r me. Then 

9 l e t ' s copy t h a t d e f i n i t i o n , because we also use t h a t 

10 same language on Page 23, which we s t i l l 

11 COMMISSIONER BLOOM: Theresa, put i t i n 

12 red maybe. 

13 CHAIRPERSON BAILEY: I s t h a t Page 23 at 

14 the top? Okay. Well, t h a t ' s not the way mine i s 

15 p r i n t e d out. 

16 COMMISSIONER BLOOM: Mine e i t h e r . 

17 CHAIRPERSON BAILEY: This i s a very large 

18 area of yellow. Okay. We are i n t o the yellow. The 

19 top -- r i g h t t h ere. The l a s t p o r t i o n of the 

20 i n t r o d u c t o r y paragraph, "A nearby temporary p i t or 

21 b u r i a l t r e n c h t h a t receives waste from another 

22 temporary p i t , " and t h i s i s the language common 

23 w i t h i n the language c r a f t e d , " w i t h i n the boundaries 

24 of the lease." So we need t o have t h i s same 

25 language r e f l e c t e d . 
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1 DR. BALCH: A c t u a l l y , I t h i n k t h a t skews 

2 the d e f i n i t i o n here. I would say must be o n - s i t e . 

3 Nearby temporary p i t or b u r i a l t r e n c h t h a t receives 

4 waste from another temporary p i t must be o n - s i t e . 

5 Must be o n - s i t e . 

6 CHAIRPERSON BAILEY: Yes. Then we have 

7 the d e f i n i t i o n f o r o n - s i t e . 

8 MR. SMITH: On-site of which p i t ? 

9 DR. BALCH: On-site -- j u s t o n - s i t e , 

10 because o n - s i t e means w i t h i n the boundaries of the 

11 lease where the waste i s generated. Within the 

12 boundaries of t h a t lease. That was our d e f i n i t i o n . 

13 Now we have a chance t o use our d e f i n i t i o n . 

14 MR. SMITH: What i f you have a temporary 

15 p i t on one lease and another temporary p i t on 

16 another lease? 

17 DR. BALCH: Well, we can address t h a t i n a 

18 moment, but I t h i n k using our d e f i n i t i o n i s the 

19 appropriate t h i n g t o do here. 

20 CHAIRPERSON BAILEY: And you don't 

21 t r a n s f e r between leases, according t o our 

22 d e f i n i t i o n . 

23 DR. BALCH: Now, i f you want t o allow a 

24 variance f o r t h a t you can have a sentence here at 

25 the end. j 
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1 MR. SMITH: You're t a l k i n g about two 

2 temporary p i t s , r i g h t ? 

3 CHAIRPERSON BAILEY: Yes. 

4 MR. SMITH: Are both temporary p i t s 

5 supposed t o be --

6 DR. BALCH: On the same lease. Oh, I see 

7 what you're saying. 

8 MR. SMITH: That doesn't get you there. 

9 DR. BALCH: Let us work through i t . We 

10 w i l l get there. 

11 MR. SMITH: A l l r i g h t . 

12 DR. BALCH: I s t i l l t h i n k we want t o use 

13 the d e f i n i t i o n of o n - s i t e . Do we have a hyphen on 

14 t h a t on-site? 

15 CHAIRPERSON BAILEY: Yes, we do. 

16 COMMISSIONER BLOOM: Hyphenate o n - s i t e , 

17 Theresa. 

18 CHAIRPERSON BAILEY: Then delete the r e s t 

19 of t h a t sentence. 

2 0 DR. BALCH: You have the d e f i n i t i o n f o r 

21 reference. Okay. So Mr. Smith's concern was a 

22 nearby temporary p i t could indeed be on a d i f f e r e n t 

23 lease so we want t o make sure we're c l e a r t h a t a l l 

24 p i t s and b u r i a l trenches are on the same s i t e . 

25 CHAIRPERSON BAILEY: But by d e f i n i t i o n , 
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1 o n - s i t e means w i t h i n a s i n g l e lease. 

2 COMMISSIONER BLOOM: Could you go up a 

3 l i t t l e b i t ? S c r o l l up t o the top of C. Perhaps you 

4 could c l a r i f y i t . E a r l i e r on you could say "closure 

5 where wastes are destined f o r b u r i a l i n place or 

6 o n - s i t e b u r i a l " ? 

7 MR. SMITH: Theresa, you want t o 

8 c a p i t a l i z e " o n - s i t e . " 

9 DR. BALCH: You can say "disposed of at an 

10 o n - s i t e temporary p i t or b u r i a l trench." 

11 MR. SMITH: I t h i n k you s t i l l have - - i f 

12 you have two leases w i t h common boundaries, you 

13 s t i l l have b a s i c a l l y two o n - s i t e s . I f you have one 

14 p i t on one lease and one p i t on another, i t seems t o 

15 me what you need t o db i s i d e n t i f y which o n - s i t e 

16 you're t a l k i n g about f o r which p i t . Are you a l l 

17 using the convention of c a p i t a l i z i n g d e f i n i t i o n s as 

18 they are used throughout? 

19 CHAIRPERSON BAILEY: No. 

2 0 MR. SMITH: Okay. Take t h a t back t o lower 

21 case then. 

22 CHAIRPERSON BAILEY: So you want t o have 

23 "On-site means w i t h i n the boundaries of a si n g l e 

24 lease where e x p l o r a t i o n and production waste i s 

25 generated from t h a t lease"? 
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1 DR. BALCH: I t h i n k our d e f i n i t i o n i s 

2 okay. 

3 CHAIRPERSON BAILEY: I do, too. 

4 DR. BALCH: We have t o clean i t up t o make 

5 sure i t ' s c l e a r . 

6 MR. SMITH: What you could say i s "must be 

7 o n - s i t e w i t h i n the same lease." 

8 DR. BALCH: "Must be on - s i t e and w i t h i n 

9 the same lease unless a variance i s sought"? There 

10 are c e r t a i n l y cases where you have A and B t h a t are 

11 r i g h t next t o each other and you could reasonably 

12 t r a n s f e r waste from B t o A or A t o B. I don't t h i n k 

13 we want t o g e n e r a l l y allow t h a t because you open up 

14 the door t o having perhaps more waste concentrated 

15 i n one s i t e than you would l i k e . Do you t h i n k a 

16 variance i s the appropriate way t o deal w i t h t h a t 

17 k i n d of case? 

18 COMMISSIONER BLOOM: I t h i n k so. 

19 CHAIRPERSON BAILEY: I agree. 

20 DR. BALCH: Okay. Generally speaking, the 

21 variance can be sought f o r anything which i s not 

22 s p e c i f i c a l l y s t a t e d t o have an exception. So I 

23 don't know i f you need the language here or not 

24 about having t o seek a variance f o r -- w e l l , I t h i n k 

25 you w i l l probably have t o put a s p e c i f i c a t i o n here 
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1 at the end. 

2 CHAIRPERSON BAILEY: We can come back t o 

3 t h i s because i t ' s a l l i n yellow. I was j u s t t r y i n g 

4 t o ensure t h a t we c a r r i e d through t h a t same language 

5 and same concept from the d e f i n i t i o n i n t o t h a t , and 

6 we w i l l come back t o t h i s . 

7 COMMISSIONER BLOOM: We could c l a r i f y the 

8 other sentence at the end saying, "Waste from one 

9 s i t e s h a l l not be disposed of o f f a lease without a 

10 variance" or something l i k e t h a t . 

11 DR. BALCH: You might be more s p e c i f i c and 

12 say, "Waste from adjacent leases may be disposed" --

13 CHAIRPERSON BAILEY: No, because some of 

14 the leases cover thousands of acres. 

15 DR. BALCH: I Was going t o say w i t h a 

16 variance. 

17 CHAIRPERSON BAILEY: Oh, okay. I t h i n k a 

18 variance i s appropriate. 

19 DR. BALCH: That leaves i t up t o common 

2 0 sense. Common sense i s anything but, r i g h t ? 

21 CHAIRPERSON BAILEY: Okay. S t a r t i n g back 

22 at the beginning of the document, our next yellow 

23 area --

24 DR. BALCH: I want t o make a note . Looks 

25 l i k e we s h i f t e d a couple pages somewhere. 
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1 CHAIRPERSON BAILEY: Somehow, yes. I 

2 don't know how. 

3 DR. BALCH: I have two versions. I have 

4 the January 10th adoption and t h a t one seems t o 

5 be - - I have January 10th and January 11th and both 

6 of them -- f o r example, i f you go t o Table 1 on Page 

7 29 -- we l o s t Theresa. Seems l i k e we l o s t a page or 

8 two somewhere. 

9 CHAIRPERSON BAILEY: As i n --

10 DR. BALCH: Between the screen and our 

11 hard copy. 

12 MR. SMITH: Theresa says i t has t o do w i t h 

13 the spacing on the hard copy. She j u s t changed some 

14 of t h a t so you d i d n ' t r e a l l y lose the t e x t . 

15 DR. BALCH: I Want t o make sure we did n ' t 

16 r e a l l y lose any t e x t . 

17 COMMISSIONER BLOOM: I d i d see t h a t we 

18 l o s t some t e x t on Page 10 here, the top of our Page 

19 10. This w i l l probably be -- go down t o Section 11, 

20 Design and Construction S p e c i f i c a t i o n s . I t ' s j u s t 

21 up from t h a t a b i t . Do up t o No. 9. There we go. 

22 I t says, "Within an unstable, unless the operator 

23 demonstrates." I t h i n k we l o s t some language there. 

24 I t goes a l l the way back t o NMOGA's Attachment A. I 

25 t h i n k i t ' s j u s t w i t h i n an unstable area. I s there 
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1 anything else missing? 

2 CHAIRPERSON BAILEY: You already had the 

3 word "unstable." 

4 COMMISSIONER BLOOM: Just type i n "area." 

5 CHAIRPERSON BAILEY: Page 7 has, under 

6 s i t i n g requirements, has a yellow area where we were 

7 s t i l l d i s cussing the setback f o r a temporary p i t 

8 t h a t i s not low c h l o r i d e f l u i d . The current r u l e 

9 has 500 f e e t of a wetland. The proposed language i s 

10 300 f e e t of a wetland. 

11 DR. BALCH: I t h i n k the argument t h a t was 

12 made i s t h a t t h i s i s now con s i s t e n t w i t h the 300 

13 fo o t o f f s e t t o continuously f l o w i n g watercourses, et 

14 cetera. 

15 CHAIRPERSON BAILEY: A permanent p i t or 

16 m u l t i - w e l l f l u i d management p i t has a 500 fo o t 

17 setback from a wetland. The below-grade tank has a 

18 100 f o o t setback. This may be one of those s p l i t 

19 votes. 

2 0 COMMISSIONER BLOOM: I t h i n k so. I would 

21 tend t o leave t h a t where i t i s , and i f we are going 

22 t o have temporary p i t s t h a t are out i n the f i e l d a 

23 l i t t l e b i t longer they could be r e c e i v i n g waste from 

24 more than one w e l l now. We have seen some changes 

25 there. Some s e n s i t i v i t i e s w i t h wetlands i n t h a t 
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1 water doesn't course through them q u i t e l i k e i t does 

2 a r i v e r . I t h i n k the d i r e c t i o n a l d r i l l i n g people 

3 could be back an e x t r a couple hundred f e e t and s t i l l 

4 get where they needed t o go. 

5 DR. BALCH: This deals w i t h s i t i n g of the 

6 p i t , not b u r i a l of the p i t . That might be a more 

7 appropriate place t o look at setbacks. The r i s k f o r 

8 s i t i n g t o the p i t i s a l l i n the o p e r a t i o n a l phase. 

9 When there's f l u i d i n the p i t . So i t would be j u s t 

10 one p i t , one w e l l . Well., I suppose you could have 

11 two w e l l s meaning from one p i t , but t h i s i s not the 

12 place where you can address the waste. This i s a 

13 separate s e c t i o n . 

14 From the concept of the o p e r a t i o n a l phase 

15 there was a l o t of testimony where people sa i d 300 

16 f e e t was p r o t e c t i v e . B a s i c a l l y the r i s k was low and 

17 you can, w i t h i n the l i m i t s of the e x i s t i n g S p i l l 

18 Rule you could get over land flow of 3 00 f e e t . 

19 CHAIRPERSON BAILEY: So a l l those i n favor 

20 of having 19.15.17.10A3F show t h a t there should be a 

21 setback f o r temporary p i t s c o n t a i n i n g f l u i d s t h a t 

22 are not low c h l o r i d e f l u i d s s h a l l not be located 

23 w i t h i n 300 f e e t of a wetland, s i g n i f y by Aye. 

24 DR. BALCH: Aye. 

25 CHAIRPERSON BAILEY: Aye. Commissioners 
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1 opposed t o having 300 f o o t as a setback s i g n i f y by 

2 saying nay. 

3 COMMISSIONER BLOOM: Nay. 

4 CHAIRPERSON BAILEY: So we can remove the 

5 yellow from t h a t place. The next area of yellow has 

6 t o do w i t h o n - s i t e closure, but I t h i n k we need t o 

7 deal w i t h the question of the tables before we t a l k 

8 about closure. 

9 COMMISSIONER BLOOM: Makes, sense. 

10 DR. BALCH: I have some pr e f a c i n g remarks 

11 again, i f you don't mind. 

12 CHAIRPERSON BAILEY: Go ahead. 

13 DR. BALCH: You may as w e l l . You can go 

14 f i r s t i f you l i k e . 

15 COMMISSIONER BLOOM: Perhaps a f t e r a short 

16 break? 

17 CHAIRPERSON BAILEY: Let's take ten. 

18 (Note: The hearing stood i n recess at 

19 10 : 08 t o 10:20.) 

20 CHAIRPERSON BAILEY: E a r l i e r i n our 

21 d e l i b e r a t i o n s we had t a l k e d about c o n s o l i d a t i n g the 

22 tables i n t o one t a b l e r a t h e r than having two tab l e s . 

23 With the reopening of the hearing l a s t week and w i t h 

24 the f i n d i n g s and conclusions t h a t were submitted, I 

25 thought we might look at t h a t d e c i s i o n again t o see 
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1 and also the mud has other uses, of course, i n terms 

2 of c a r r y i n g c u t t i n g s t o the surface and l u b r i c a t i n g 

3 your d r i l l b i t . -

4 So e s s e n t i a l l y you using the weight of the 

5 f l u i d t o minimize i n f i l t r a t i o n of water and you are 

6 t r y i n g t o do t h a t on purpose. So by design you are 

7 not going t o be having a l o t of f l u i d s coming i n 

8 from the formation u n t i l i t ' s severely overpressured 

9 and might blow, out or some other s i t u a t i o n t h a t you 

10 wouldn't want t o have. 

11 Calcium carbonate i n p a r t i c u l a r f i l m s a 

12 very t h i n -- they c a l l i t a f i l t e r cake, the s k i n , 

13 and i t ' s very e f f i c i e n t at c o n t r o l l i n g water i n the 

14 wellbore. That about sums up my review of the 

15 subj ect. 

16 CHAIRPERSON BAILEY: So do you support 

17 15,000 m i l l i g r a m s per l i t e r as p a r t of the 

18 d e f i n i t i o n f o r low chloride? 

19 DR. BALCH: I t h i n k i t ' s as good a 

20 d i s t i n c t i o n as any, p a r t i c u l a r l y since Mr. Arthur 

21 t e s t i f i e d t h a t t h a t was consis t e n t w i t h other s t a t e 

22 r e g u l a t i o n s and EPA. And then i n Colorado, as was 

23 mentioned by Mr. Gantner, below 15,000 you don't 

24 even have t o have a permit f o r the p i t . So I t h i n k 

25 t h a t there's some precedent i f you want t o use 
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1 precedent f o r using 15,000 m i l l i g r a m d i s t i n c t i o n . 

2 Now, one t h i n g Dr. Neeper pointed out was 

3 at 15,00 0 by the time you go through a l l the --

4 d r a i n i t , mix a l l your s t u f f , , you end up w i t h about 

5 5,000 m i l l i g r a m s per kilogram of c h l o r i d e , which i s 

6 e x a c t l y equal t o what the proponents l i m i t i t t o i n 

7 one of the values i n Table 1. 

8 I t h i n k he was p o i n t i n g out t h a t was 

9 o p e r a t i o n a l l y inconvenient. I t h i n k i t ' s up t o us 

10 t o determine i f the l e v e l i s p r o t e c t i v e and i n t h a t 

11 case o p e r a t i o n a l l y inconvenient i s f i n e w i t h me. 

12 I t h i n k i n general I support the idea of a 

13 d i s t i n c t i o n between low c h l o r i d e and non-low 

14 c h l o r i d e f l u i d s . The amount of c h l o r i d e s i n the p i t 

15 are going t o be lower using the KCL or calcium 

16 carbonate-based d r i l l i n g muds than bentonite c l a y i n 

17 the southeast where you're using heavier b r i n e s . 

18 CHAIRPERSON BAILEY: Commissioner Bloom, 

19 do you have thoughts on the d e f i n i t i o n ? 

20 COMMISSIONER BLOOM: Yes. I had some 

21 issues w i t h the proposed c r e a t i o n of low c h l o r i d e 

22 f l u i d s t o the degree given the testimony we heard 

23 and some of the cross-examination, I f e e l t h a t l e v e l 

24 was set p r i m a r i l y t o accommodate the l e v e l of 

25 c h l o r i d e s we would see i n d r i l l i n g mud t y p i c a l l y i n 
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1 the northwest. So i t might not have- been set f o r 

2 environmental p r o t e c t i o n , I t h i n k f i r s t and 

3 foremost. 

4 Changes i n setbacks r e l a t e d t o where low 

5 c h l o r i d e f l u i d s could be used are q u i t e d r a s t i c . We 

6 see a cut from depth t o groundwater c u r r e n t l y at 50 

7 f e e t , the l i m i t at which someone has t o use a 

8 closed-loop system. That was t r a d i t i o n a l l y 50 

9 percent t o 25 f e e t so t h a t was concerning t o me. 

10 And then c u r r e n t l y the closed-loop system 

11 needs t o be used when distance t o surface water, 

12 watercourse i s 3 00 f e e t , and t h a t would be reduced 

13 by t w o - t h i r d s t o 100 f e e t . The same f o r wetlands as 

14 w e l l , and we see an e s s e n t i a l change or request f o r 

15 change of the setbacks from w e l l s also. 

16 DR. BALCH: When we t a l k about setbacks we 

17 had q u i t e a discussion about what was p r o t e c t i v e and 

18 what was a v a i l a b l e t o us i n testimony as g i v i n g us 

19 any confidence about t h a t l e v e l of p r o t e c t i o n . At 

20 t h a t time I f e l t t h a t those l e v e l s were p r o t e c t i v e 

21 and I t h i n k I remember we d i d a l i n e item vote down 

22 the l i s t and the m a j o r i t y of the Commission agreed, 

23 although there were c e r t a i n l y cases where there were 

24 exceptions t o t h a t . I don't know i f i t ' s r e a l l y 

25 worth chasing down through t h a t again. 
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1 CHAIRPERSON BAILEY: I t i s , because I also 

2 have some observations, and Mr. M u l l i n s modeling was 

3 based on 1,000 m i l l i g r a m s per l i t e r t o show an 

4 e s s e n t i a l l y n e g l i g i b l e impact on groundwater at 25 

5 f e e t . 

6 DR. BALCH: Right. 

7 CHAIRPERSON BAILEY: But I d i d not see a 

8 comparison w i t h 15,000 m i l l i g r a m s per l i t e r . 

9 DR. BALCH: Well, t h i s i s where there's 

10 a -- t h i s i s where we get back t o the problem we ran 

11 i n t o when we asked f o r new testimony. Because 

12 there's a d i f f e r e n c e between m i l l i g r a m s per l i t e r 

13 and m i l l i g r a m s per kilogram. 

14 CHAIRPERSON BAILEY: Uh-huh. 

15 DR. BALCH: M i l l i g r a m s per l i t e r of f l u i d 

16 i s i n the p i t d u r i n g the o p e r a t i o n a l phase and then 

17 i t ' s drained out and your r i s k t o groundwater or 

18 surface water i s r e a l l y d u r i n g the o p e r a t i o n a l 

19 phase, not durin g closure, because you've taken t h a t 

20 l i q u i d o f f and then d r i e d what was l e f t i n there and 

21 mixed the three t o one. That's where you then 

22 measure t o see i f you get some concentration going 

23 out the bottom of t h a t . 

24 So i t ' s an o p e r a t i o n a l number, not a 

25 long-term r i s k , and I t h i n k t h a t ' s why we had the 
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1 d i s t i n c t i o n between Table 1 and Table 2. 

2 CHAIRPERSON BAILEY: Yes. But f o r Table 2 

3 purposes a 1,000 m i l l i g r a m s per l i t e r leachate could 

4 be equivalent t o roughly 20,000 m i l l i g r a m s per 

5 kilogram w i t h i n the d r i l l i n g mud t h a t has been 

6 s t a b i l i z e d w i t h a l l the f l u i d s removed and then 

7 s t a b i l i z e d . 

8 DR. BALCH: Right. 

9 CHAIRPERSON BAILEY: So w i t h the 20,000 

10 m i l l i g r a m s per kilogram t h a t may be present t h a t 

11 r e s u l t s i n t h a t 1,000 m i l l i g r a m s per kilogram -- per 

12 l i t e r I see t h a t the d e f i n i t i o n of low c h l o r i d e 

13 d r i l l i n g f l u i d s f o r 15,000 m i l l i g r a m s per l i t e r i s 

14 s a f e l y covered i n t h a t m i l l i g r a m s per kilogram 

15 conversion of the d r i l l i n g mud. 

16 DR. BALCH: We are mixing roughly 8 0 t o 

17 one. We can't be exact but --

18 CHAIRPERSON BAILEY: I t ' s j u s t r u l e of 

19 thumb t h a t we're using. 

20 DR. BALCH: Right, i t ' s a large 

21 d i f f e r e n c e . 

22 CHAIRPERSON BAILEY: So i n my personal 

23 d e l i b e r a t i o n s I have been t r y i n g t o ensure t h a t the 

24 modeling t h a t Mr. M u l l i n s d i d and t h a t convinced me 

25 t h a t the b u r i a l of d r i l l i n g mud t h a t would then 
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1 r e s u l t i n 1,000 mi l l i g r a m s per l i t e r of leachate 

2 worked out i n t o t h i s d e f i n i t i o n of the low c h l o r i d e 

3 f l u i d s so we don't have t o be t h a t concerned about 

4 the s i t i n g requirements. I want t o be sure th a t the 

5 s i t i n g requirements m i r r o r t h a t n e g l i g i b l e impact 

6 t h a t was demonstrated i n the 25 f e e t t o groundwater 

7 by Mr. M u l l i n s . 

8 DR. BALCH: I d e f i n i t e l y t h i n k i t ' s worth 

9 reviewing the l i m i t s i n the t a b l e as they r e l a t e t o 

10 the testimony and the modeling t h a t was done. 

11 CHAIRPERSON BAILEY: Yes. Good. A t t h i s 

12 p o i n t I can see t h a t the d e f i n i t i o n f o r low c h l o r i d e 

13 f l u i d s i s s a f e l y w i t h i n t h a t l i m i t a t i o n f o r 

14 m i l l i g r a m s per l i t e r or m i l l i g r a m s per kilogram t h a t 

15 w i l l be r e f l e c t e d i n t h a t modeling t h a t was 

16 presented t o us. 

17 DR. BALCH: For any s o r t of closure, be i t 

18 a Table 1 and Table 2 type of closure. 

19 CHAIRPERSON BAILEY: Right. 

20 DR. BALCH: Where you have the m a t e r i a l 

21 d r i e d and i t ' s not o p e r a t i o n a l anymore. 

22 CHAIRPERSON BAILEY: Right. So given t h a t 

23 t r a i n of thought, I'm seeing t h a t the d e f i n i t i o n 

24 w i t h the 15,000 m i l l i g r a m s per l i t e r i s a safe 

25 number compared t o the modeling t h a t Mr. M u l l i n s 
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1 d i d , and i t does r e f l e c t the range of the three p i t s 

2 t h a t were sampled by i n d u s t r y and presented i n 

3 Dr. Neeper's E x h i b i t 5 Page 9 t h a t showed the 

4 c h l o r i d e range i n the Northwest was 280 t o 15,000. 

5 So i n t h a t case, I can accept the 15,000 

6 m i l l i g r a m s per l i t e r as p a r t of the d e f i n i t i o n , but 

7 I do have questions about the l a s t p a r t of t h a t 

8 d e f i n i t i o n , which says t h a t the determination of 

9 ch l o r i d e s would be by analysis or process knowledge. 

10 Mr. Gantner on Page 146 agreed t h a t a 

11 f i e l d t e s t f o r c h l o r i d e s i s the very simple easy 

12 t e s t . Those are Lines my question began on Line 

13 18 and h i s response was on 20 t h a t yes, the t e s t f o r 

14 c h l o r i d e s i n the f i e l d i s a very simple, easy t e s t . 

15 DR. BALCH: So you p r e f e r t o have the hard 

16 measurement than the process knowledge? 

17 CHAIRPERSON BAILEY: Yes, I do. I would 

18 l i k e t o see the process knowledge p o r t i o n s t r i c k e n 

19 from t h i s d e f i n i t i o n . 

20 DR. BALCH: I would be comfortable w i t h 

21 t h a t . 

22 COMMISSIONER BLOOM: I would be 

23 comfor tab le w i t h t h a t . Would i t make sense t o 

24 c l a r i f y t h i s and say c h l o r i d e s determined by f i e l d 

25 t e s t or t e s t i n g ? Or - -
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1 CHAIRPERSON BAILEY: F i e l d t e s t or 

2 l a b o r a t o r y a n a l y s i s , but a f i e l d t e s t i s an 

3 an a l y s i s . 

4 COMMISSIONER BLOOM: Sure. 

5 CHAIRPERSON BAILEY: And we would be 

6 w i l l i n g t o accept a f i e l d a n alysis i n l i e u of a 

7 l a b o r a t o r y a n a l y s i s . 

8 COMMISSIONER BLOOM: I t could be by f i e l d 

9 or l a b o r a t o r y a n a l y s i s f o r c l a r i t y ? 

10 DR. BALCH: That would be good. 

11 CHAIRPERSON BAILEY: Sure. Commissioner 

12 Bloom, do you accept t h a t d e f i n i t i o n ? 

13 COMMISSIONER BLOOM: I s t i l l disagree w i t h 

14 c r e a t i n g t h i s category at 15,000 m i l l i g r a m s per 

15 l i t e r , but some other reasons being we heard 

16 testimony t h a t some of the t h r e a t s t o the 

17 environment come from water moving across the 

18 surface, p a r t i c u l a r l y d u r i n g t h i s phase. And low 

19 c h l o r i d e f l u i d s being at 15,000 m i l l i g r a m s per 

20 l i t e r , I t h i n k we heard testimony t h a t seawater was 

21 about 19,000. I t h i n k we are i n the t e r r i t o r y where 

22 surface flow could be harmful t o p l a n t s and the 

23 environment, so I s t i l l have t h a t issue. 

24 ' And g e n e r a l l y we are c r e a t i n g t h i s t o 

25 create lesser setbacks, so I disagree w i t h the 

PAUL BACA PROFESSIONAL COURT REPORTERS 
6556b830-4508-4ec7-8aed-b58019e5f 39e 



Page 4430 

1 c r e a t i o n of t h i s category but. I would agree t h a t i f 

2 we h a v e . i t , i t makes sense t o determine those l e v e l s 

3 by f i e l d or lab a n a l y s i s . 

4 DR. BALCH: I t h i n k t h a t i n the context of 

5 Table 1 and 2, t o me i n my mind i t ' s important t o 

6 remember t h a t t h i s i s post o p e r a t i o n a l l i m i t s . 

7 Obviously, the l i m i t a t i o n of 15,000 i s f o r 

8 operations, so t h a t ' s a short.window of r i s k and 

9 t h a t ' s p r i m a r i l y d e a l t w i t h by the S p i l l Rule so 

10 there would be mediation i f someone had a leak or 

11 s p i l l t h a t occurred d u r i n g operation, regardless of 

12 whether i t ' s 15,000 or 200,000 mi l l i g r a m s per l i t e r 

13 of c h l o r i d e s . 

14 So as long as good p r a c t i c e s are used, I 

15 t h i n k I'm f i n e w i t h the lower setback f o r a lower 

16 c h l o r i d e f l u i d because there's i n h e r e n t l y less r i s k 

17 than i f you have higher concentrations. 

18 CHAIRPERSON BAILEY: When we get t o the 

19 t a b l e f o r remediation or anal y s i s of s o i l s we w i l l 

20 have more comments concerning t h a t , I'm sure. 

21 DR. BALCH: Right. 

22 CHAIRPERSON BAILEY: And then I was 

23 l o o k i n g -- I be l i e v e i t ' s Mr. Arth u r t h a t t a l k e d 

24 about the l e v e l f o r seawater, and i t seemed t o me i t 

25 was cl o s e r t o 200,000. 
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1 DR. BALCH: I remember 19,000. That's 

2 consis t e n t w i t h my understanding of the l e v e l . 

3 COMMISSIONER BLOOM: That was Dr. Neeper 

4 who gave testimony on t h a t . 

5 CHAIRPERSON BAILEY: While we're on t h i s 

6 page of the document, i f we go t o D e f i n i t i o n L f o r 

7 m u l t i - w e l l f l u i d management p i t , i n testimony by Mr. 

8 Gantner on Page 144, he agreed t h a t we could i n s e r t 

9 the word "untreated" before freshwater i n t h a t l a s t 

10 sentence. And i n response t o my question of, "So 

11 would you object t o the i n s e r t i o n of the words 

12 'untreated freshwater containment system,'" and Mr. 

13 Gantner responded on Page 144, "No, I don't see a 

14 problem." 

15 DR. BALCH: Seems l i k e we need t o make 

16 sure t h a t the d e f i n i t i o n i s very c l e a r t h a t t h i s i s 

17 non-production r e l a t e d water. 

18 CHAIRPERSON BAILEY: Yes. So i f we could 

19 i n s e r t the word "untreated" before "freshwater" both 

2 0 i n L and R where we have the l a s t sentence of the 

21 paragraph i n d i c a t i n g t h a t the containment s t r u c t u r e 

22 holds only untreated freshwater. 

23 COMMISSIONER BLOOM: One question or 

24 concern w i t h t h a t . Would t h a t then preclude using 

25 municipal water t h a t was i n a pond? 
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1 CHAIRPERSON BAILEY: I was t r y i n g t o 

2 ensure t h a t d i d n ' t contain biocides or something 

3 t h a t would have been used t o t r e a t the freshwater as 

4 a f r a c f l u i d or a bioside incorporated i n i t so i t 

5 remains "fresh. But t h a t ' s an i n t e r e s t i n g p o i n t 

6 about municipal water. 

7 COMMISSIONER BLOOM: I t h i n k i t would be 

8 considered t r e a t e d . 

9 DR. BALCH: I also wonder i f a farmer has 

10 a cow pond, i f they ever do anything t o the water i n 

11 i t . I j u s t have no idea. 

12 CHAIRPERSON BAILEY: I can only say from 

13 my experience w i t h ranchers t h a t no, they don't 

14 t r e a t them. 

15 DR. BALCH: I t h i n k the i n t e n t , and I 

16 c e r t a i n l y agree w i t h the i n t e n t , i s t o make sure 

17 t h a t b a s i c a l l y you don't want anything t h a t holds 

18 water out there t o suddenly become a temporary p i t . 

19 CHAIRPERSON BAILEY: Right. 

2 0 COMMISSIONER BLOOM: I agree, I t h i n k i t 

21 makes sense t o put i n something l i k e untreated, but 

22 I t h i n k we can f u r t h e r r e f i n e t h a t so i t ' s only 

23 treatment f o r o i l f i e l d purposes. 

24 CHAIRPERSON BAILEY: Using t h a t phrase, 

25 "That holds only freshwater not t r e a t e d f o r o i l 
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1 f i e l d purposes"? 

2 DR. BALCH: That would work. 

3 COMMISSIONER BLOOM: Yeah, I t h i n k t h a t ' s 

4 i t . 

5 CHAIRPERSON BAILEY: Not t r e a t e d f o r o i l 

6 f i e l d purposes. 

7 DR. BALCH: There are c e r t a i n l y r u l e s t h a t 

8 apply t o a l l those other types of impoundments. 

9 CHAIRPERSON BAILEY: Right. So the 

10 language should be both i n L and i n R. 

11 MR. SMITH: You might want t o put "th a t 

12 has" before the word "not." 

13 CHAIRPERSON BAILEY: That has not been? 

14 MR. SMITH: Yes. 

15 CHAIRPERSON BAILEY: Wait. That has not 

16 been t r e a t e d . 

17 COMMISSIONER BLOOM: That works. 

18 DR. BALCH: I t h i n k t h a t ' s very c l e a r . 

19 COMMISSIONER BLOOM: Delete "untreated" 

20 and copy a f t e r "water." 

21 CHAIRPERSON BAILEY: Now we are t o the 

22 d e f i n i t i o n f o r o n - s i t e . Are we ready f o r that? 

23 DR. BALCH: I would l i k e t o s t a r t the 

24 discussion w i t h the R 360 suggestion. I thought 

25 t h a t was a good d e f i n i t i o n . 
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1 MR. SMITH: So f o r c l a r i f i c a t i o n , your 

2 d e f i n i t i o n on low c h l o r i d e f l u i d s , has th a t been 

"3 accepted? 

4 DR. BALCH: We w i l l probably vote on t h a t . 

5 COMMISSIONER BLOOM: We w i l l vote on t h a t 

6 l a t e r . We might come back t o t h a t number, r i g h t ? 

7 CHAIRPERSON BAILEY: Right. 

8 COMMISSIONER BLOOM: Page 7 of R 360, and 

9 I w i l l j u s t give t h i s t o Theresa t o type i n . But i t 

10 says, "Within the boundaries of the lease and/or 

11 development plan where i n e x p l o r a t i o n and production 

12 waste continues t o be under the c o n t r o l and 

13 management of the operator/producer." 

14 CHAIRPERSON BAILEY: I can support t h a t 

15 d e f i n i t i o n . That does not ne c e s s a r i l y mean w i t h i n a 

16 w e l l pad l o c a t i o n . 

17 COMMISSIONER BLOOM: That would work f o r 

18 b u r i a l trenches also. 

19 DR. BALCH: Yes. There's two places where 

2 0 i t comes up. The only questions I have had t o do 

21 w i t h what happens 50 years from now when the s i t e i s 

22 completely closed. 

23 COMMISSIONER BLOOM: I f i t ' s on p r i v a t e 

24 land, the changes would be recorded at the County 

25 and there's s t i l l going t o be a ph y s i c a l marker 
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1 outside as w e l l , because i t ' s County or State so you 

2 have t h a t . 

3 DR. BALCH: I'm wondering i f the 

4 word "continues" would f o r c e them to forever 

5 maintain c o n t r o l of the lease. 

6 COMMISSIONER BLOOM: Maybe " i s under the 

7 co n t r o l " ? 

8 DR. BALCH: That would probably make i t a 

9 l i t t l e b e t t e r . Then whatever t r a n s f e r protocol. 

10 would take care of f u t u r e c o n t r o l . 

11 CHAIRPERSON BAILEY: Chain of custody? 

12 DR. BALCH: Chain of custody, yeah. I 

13 t h i n k we want to change "continues t o be" t o " i s . " 

14 COMMISSIONER BLOOM: Perhaps say " i s under 

15 the c o n t r o l and management of the operator/producer 

16 at the time of waste b u r i a l . " 

17 DR. BALCH: Yeah, maybe. 

18 CHAIRPERSON BAILEY: Which means t h a t some 

19 of the l a r g e r e x p l o r a t o r y u n i t s may f a l l under t h i s 

20 d e f i n i t i o n . I s t h a t --

21 COMMISSIONER BLOOM: That could be 

22 s u b s t a n t i a l . 

2 3 CHAIRPERSON BAILEY: Could be. 

24 COMMISSIONER BLOOM: Very s u b s t a n t i a l . 

25 CHAIRPERSON BAILEY: Could be. Because i t 
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1 says development plan, and t h a t i s an exp l o r a t o r y 

2 u n i t . 

3 COMMISSIONER BLOOM: We could remove 

4 e x p l o r a t i o n and i t would j u s t be production waste. 

5 CHAIRPERSON BAILEY: No, because d r i l l i n g 

6 f l u i d i s an e x p l o r a t i o n waste. D r i l l i n g mud comes 

7 from e x p l o r a t i o n , not from production. 

8 DR. BALCH: What i s the d i s t i n c t i o n 

9 between a lease and a development plan? Development 

10 plan i s a conglomeration of leases. 

11 CHAIRPERSON BAILEY: I t can be an 

12 e x p l o r a t o r y u n i t which can cover thousands of acres. 

13 DR. BALCH: I t h i n k the i n t e n t i n my mind 

14 i s we want t o allow best p r a c t i c e s t o dominate the 

15 b u r i a l of waste. We want i t t o be done at the best 

16 place they can f i n d . I f they have three or four 

17 w e l l s on the same lease, i t would be nice i f they 

18 could put i t i n one place. You have less waste 

19 s i t e s t o worry about i n the f u t u r e or f o r p o t e n t i a l 

20 l e a k i n g . 
21 I f you get t o the p o i n t of e x p l o r a t i o n , | 

22 which might be h a l f a county, and you could 

23 e s s e n t i a l l y allow a large waste disposal f a c i l i t y t o 

24 develop, t h a t would take e v e r y t h i n g from the e n t i r e 

25 area. I n oper a t i o n i t probably wouldn't occur 

I 
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1 because one of the reasons the operators want t o be 

2 able t o bury o n - s i t e i s they don't have t o tr u c k the 

3 waste around. 

4 CHAIRPERSON BAILEY: Or they don't want t o 

5 go through the p e r m i t t i n g process f o r a surface 

6 waste management f a c i l i t y under our current OCD 

7 r u l e , which has very s t r i n g e n t p e r m i t t i n g 

8 requirements f o r a surface waste management. 

9 DR. BALCH: I f you l i m i t i t t o a lease, 

10 t h a t might be a l i t t l e more c o n t r o l l e d . 

11 CHAIRPERSON BAILEY: But a ex p l o r a t o r y 

12 u n i t changes requirements of a lease. 

13 COMMISSIONER BLOOM: Changes t o 

14 e x p l o r a t o r y u n i t ? 

15 CHAIRPERSON BAILEY: An e x p l o r a t o r y u n i t 

16 changes the requirements of the o i l and gas leases 

17 t h a t are p a r t of t h a t u n i t . But i f i t ' s the 

18 boundaries of the lease, t h a t may l i m i t i t and not 

19 f a l l i n t o t h a t category of changes t o the lease t h a t 

20 we're t a l k i n g about. So i f we delete the 

21 words "and/or development plan" t h a t c e r t a i n l y 

22 confines i t t o a smaller area t h a t would go through 

23 the change of operator requirements or subsequent 

24 lessee assignments. 

25 COMMISSIONER BLOOM: Makes sense. I f you 
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1 have -- a l o t of the releases don't go beyond 640 

2 acres so you might have --

3 DR. BALCH: Three or four or ei g h t or 

4 something but i t wouldn't be 93 w e l l s . 

5 COMMISSIONER BLOOM: I imagine i f there 

6 was on one edge of i t a wetland or something l i k e 

7 t h a t , t h i s would allow the producer t o go t o the 

8 other side of the 640 and bury there. 

9 One t h i n g I'm t r y i n g t o get my head around 

10 i s does the cur r e n t r u l e and the proposed r u l e have 

11 any l i m i t on how many p i t s can be disposed of i n a 

12 b u r i a l trench? 

13 CHAIRPERSON BAILEY: I know we discussed a 

14 l i m i t of two, but I don't know t h a t i t ' s made i t 

15 i n t o any of the language. 

16 DR. BALCH: I t h i n k the p r a c t i c a l -- there 

17 were p r a c t i c a l l i m i t s as t o how many w e l l s you can 

18 run from one p i t . We had t h a t discussion f o r sure. 

19 I don't know i f there was ever any discussion 

2 0 about --

21 CHAIRPERSON BAILEY: A l i m i t a t i o n ? 

22 DR. BALCH: - - a l i m i t a t i o n . I know i n 

23 our d e l i b e r a t i o n s both l a s t week and also p r e v i o u s l y 

24 I , at l e a s t , thought i t was a good idea t o l e t them 

25 consolidate waste t o a l i m i t . Maybe o p e r a t i o n a l 
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1 l i m i t s would c o n t r o l t h a t the best. j 

2 
j 

CHAIRPERSON BAILEY: When we get t o 
i 

3 closure, I t h i n k we would have an opportunity t o j 

4 1 
l i m i t the number of p i t wastes t h a t would be moved 

5 
' \ 

i n t o a consolidated i n t o b u r i a l . 
j 

6 
i 

DR. BALCH: Single t r e n c h b u r i a l . I t h i n k 
; 

7 
j 

take out the "and/or development plan." 

8 COMMISSIONER BLOOM: We agree on t h a t . 

9 DR. BALCH: E s s e n t i a l l y would th a t be 

10 
i 

wherein or as where, wherein as i n one word? Or 

11 where? 

• 12 CHAIRPERSON BAILEY: I don't know your 

13 grammatical correctness of where versus wherein. 

14 DR. BALCH: I t h i n k you could take i t out 

15 and be f i n e . 

16 MR. SMITH: I t h i n k t h a t ' s r i g h t . 

17 DR. BALCH: Delete the I-N. 

18 MR. SMITH: Unless i t was supposed t o 

19 modify e x p l o r a t i o n and i t should be hyphenated. But 

20 I haven't seen t h a t used before. i 

21 CHAIRPERSON BAILEY: Something happened 

22 w i t h the l a s t change there. On-site means -- j 

23 COMMISSIONER BLOOM: I t h i n k you can take j 

24 out the " i n " on wherein. 

25 CHAIRPERSON BAILEY: Let's put apostrophe 
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1 marks around " o n - s i t e " and take i t down t o lower 

2 case. Okay. That same language i s also r e f l e c t e d 

3 on Page 23. 

4 MR. SMITH: Could you wait j u s t a minute? 

5 Your i n t e n t here -- i s your i n t e n t here t o t i e the 

6 lease t o , l e t ' s say, a w e l l on t h a t lease t h a t i s 

7 producing waste? I f you had two leases t h a t had a 

8 common boundary --

9 DR. BALCH: I don't t h i n k t h i s would allow 

10 commingling the waste, which i s probably a l l r i g h t . 

11 There has t o be some k i n d of l i m i t . 

12 MR. SMITH: Why wouldn't i t allow i t ? 

13 CHAIRPERSON BAILEY: Because i t ' s not the 

14 boundaries of the lease. 

15 DR. BALCH: You could end up w i t h a 

16 sequence or a s t r i n g of leases t h a t are connected 

17 and have one c e n t r a l waste f a c i l i t y where you had 2 9 

18 p i t s close i n t o t h a t one f a c i l i t y . That's not the 

19 i n t e n t . The i n t e n t i s t o allow o p e r a t i o n a l or best 

20 p r a c t i c e s c o n t r o l of more or less l o c a l i z e d waste 

21 and we are using the lease t o be t h a t l i m i t . 

22 MR. SMITH: That's what I thought. I 

23 don't see you doing t h a t . Not i f you have leases 

24 w i t h common boundaries. I mean, i f you want t o r e l y 

25 on the word "the" t o accomplish t h a t , I'm not sure 
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1 t h a t a r t i c l e would c a r r y t h a t k i n d of weight. 

2 CHAIRPERSON BAILEY: I f we had boundary as 

3 a s i n g u l a r term? 

4 MR. SMITH: No. I mean, wait a minute. 

5 Let me make sure t h a t I t h i n k I'm r i g h t about t h i s , 

6 but i t seems t o me t h a t i f you had two leases w i t h a 

7 common boundary and you have a w e l l on Lease A and 

8 the operator wants t o move waste from Lease A t o 

9 Lease B, you would have the waste under the c o n t r o l 

10 and management of the operator/producer at the time 

11 of b u r i a l , and i t doesn't r e a l l y d i s t i n g u i s h between 

12 Lease A and Lease B. 

13 DR. BALCH: I don't know -- t o me t h i s 

14 reads p r e t t y c l e a r l y . I f you had a Lease A you 

15 could not close t h a t waste on Lease B, and I t h i n k 

16 t h a t ' s what we want. 

17 COMMISSIONER BLOOM: I t said leases. 

18 MR. SMITH: I don't see t h a t . 

19 COMMISSIONER BLOOM: I f i t said leases I 

20 would be wo r r i e d t h a t you could go from Lease A t o 

21 Lease B i f i t ' s under the c o n t r o l of the same 

22 operator/producer, but because lease here i s 

23 s i n g u l a r , I don't t h i n k i t allows you t o get t o 

24 another lease. 

25 CHAIRPERSON BAILEY: I don't e i t h e r . 
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1 MR. SMITH: Why don't you put "where 

2 e x p l o r a t i o n and pro d u c t i o n waste i s " -- I don't 

3 know. You w i l l need a b e t t e r word than t h i s -- " i s 

4 created and i s under the c o n t r o l . " 

5 DR. BALCH: Could you say "from t h a t 

6 lease"? 

7 CHAIRPERSON BAILEY: Maybe "generated" i s 

8 a b e t t e r word? 

9 MR. SMITH: "Generated" i s a b e t t e r word. 

10 COMMISSIONER BLOOM: What happens i f we 

11 j u s t define t h i s as "on-site means w i t h i n the 

12 boundaries of the lease"? 

13 CHAIRPERSON BAILEY: Within the boundaries 

14 of a s i n g l e lease. We can always put i t t h a t way. 

15 "On-site means w i t h i n the boundaries of a s i n g l e 

16 lease where e x p l o r a t i o n / p r o d u c t i o n waste --" 

17 COMMISSIONER BLOOM: We could leave 

18 o f f "under the c o n t r o l and the management"? 

19 DR. BALCH: I t would be i n h e r e n t l y under 

2 0 the c o n t r o l and management. I t h i n k t h a t p a r t i s 

21 l e f t over from when you had development plans 

22 included. Delete e v e r y t h i n g a f t e r "generated." I s 

2 3 t h a t c l e a r enough? 

24 MR. SMITH: I t h i n k t h a t gets you where 

25 you want t o be. 
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1 DR. BALCH: I t h i n k i n the case of an A 

2 versus B, maybe under closure there could be a place 

3 where a variance might be requested f o r something 

4 l i k e t h a t i f you had adjacent leases. 

5 CHAIRPERSON BAILEY: Are we happy w i t h 

6 t h i s ? 

7 COMMISSIONER BLOOM: Works f o r me. 

8 CHAIRPERSON BAILEY: Works f o r me. Then 

9 l e t ' s copy t h a t d e f i n i t i o n , because we also use t h a t 

10 same language on Page 23, which we s t i l l 

11 COMMISSIONER BLOOM: Theresa, put i t i n 

12 red maybe. 

13 CHAIRPERSON BAILEY: I s t h a t Page 23 at 

14 the top? Okay. Well, t h a t ' s not the way mine i s 

15 p r i n t e d out. 

16 COMMISSIONER BLOOM: Mine e i t h e r . 

17 CHAIRPERSON BAILEY: This i s a very large 

18 area of yellow. Okay. We are i n t o the yellow. The 

19 top r i g h t t h ere. The l a s t p o r t i o n of the 

2 0 i n t r o d u c t o r y paragraph, "A nearby temporary p i t or 

21 b u r i a l t r e n c h t h a t receives waste from another 

22 temporary p i t , " and t h i s i s the language common 

23 w i t h i n the language c r a f t e d , " w i t h i n the boundaries 

24 of the lease." So we need t o have t h i s same 

25 language r e f l e c t e d . 
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1 DR. BALCH: A c t u a l l y , I t h i n k t h a t skews 

2 the d e f i n i t i o n here. I would say must be o n - s i t e . 

3 Nearby temporary p i t or b u r i a l t r e n c h that receives 

4 waste from another temporary p i t must be o n - s i t e . 

5 • Must be o n - s i t e . 

6 CHAIRPERSON BAILEY: Yes. Then we have 

7 the d e f i n i t i o n f o r o n - s i t e . 

8 MR. SMITH: On-site of which p i t ? 

9 DR. BALCH: On-site -- j u s t o n - s i t e , 

10 because o n - s i t e means w i t h i n the boundaries of the 

11 lease where the waste i s generated. Within the 

12 boundaries of t h a t lease. That was our d e f i n i t i o n . 

13 Now we have a chance t o use our d e f i n i t i o n . 

14 MR. SMITH: What i f you have a temporary 

15 p i t on one lease and another temporary p i t on 

16 another lease? 

17 DR. BALCH: Well, we can address t h a t i n a 

18 moment, but I t h i n k using our d e f i n i t i o n i s the 

19 appropriate t h i n g t o do here. 

20 CHAIRPERSON BAILEY: And you don't 

21 t r a n s f e r between leases, according t o our 

22 d e f i n i t i o n . 

23 DR. BALCH: Now, i f you want t o allow a 

24 variance f o r t h a t you can have a sentence here at 

25 the end. 
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1 MR. SMITH: You're t a l k i n g about two 

2 temporary p i t s , r i g h t ? 

3 CHAIRPERSON BAILEY: Yes. 

4 MR. SMITH: Are both temporary p i t s 

5 supposed t o be 

6 DR. BALCH: On the same lease. Oh, I see 

7 what you're saying. 

8 MR. SMITH: That doesn't get you there. 

9 DR. BALCH: Let us work through i t . We 

10 w i l l get there. 

11 MR. SMITH: A l l r i g h t . 

12 DR. BALCH: I s t i l l t h i n k we want t o use 

13 the d e f i n i t i o n of o n - s i t e . Do we have a hyphen on 

14 t h a t on-site? 

15 CHAIRPERSON BAILEY: Yes, we do. 

16 COMMISSIONER BLOOM: Hyphenate o n - s i t e , 

17 Theresa. 

18 CHAIRPERSON BAILEY: Then delete the r e s t 

19 of t h a t sentence. 

20 DR. BALCH: You have the d e f i n i t i o n f o r 

21 reference. Okay. So Mr. Smith's concern was a 

22 nearby temporary p i t could indeed be on a d i f f e r e n t 

23 lease so we want t o make sure we're c l e a r t h a t a l l 

24 p i t s and b u r i a l trenches are on the same s i t e . 

25 CHAIRPERSON BAILEY: But by d e f i n i t i o n , 
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1 o n - s i t e means w i t h i n a sin g l e lease. 

2 COMMISSIONER BLOOM: Could you go up a 

3 l i t t l e b i t ? S c r o l l up t o the top of C. Perhaps you 

4 could c l a r i f y i t . E a r l i e r on you could say "closure 

5 where wastes are destined f o r b u r i a l i n place or 

6 o n - s i t e b u r i a l " ? 

7 MR. SMITH: Theresa, you want t o 

8 c a p i t a l i z e " o n - s i t e . " 

9 DR. BALCH: You can say "disposed of at an 

10 o n - s i t e temporary p i t or b u r i a l trench." 

11 MR. SMITH: I t h i n k you s t i l l have - - i f 

12 you have two leases w i t h common boundaries, you 

13 s t i l l have b a s i c a l l y two on - s i t e s . I f you have one 

14 p i t on one lease and one p i t on another, i t seems t o 

15 me what you need t o do i s i d e n t i f y which o n - s i t e 

16 you're t a l k i n g about f o r which p i t . Are you a l l 

17 using the convention of c a p i t a l i z i n g d e f i n i t i o n s as 

18 they are used throughout? 

19 CHAIRPERSON BAILEY: No. 

20 MR. SMITH: Okay. Take t h a t back t o lower 

21 case then. 

22 CHAIRPERSON BAILEY: So you want t o have 

23 "On-site means w i t h i n the boundaries of a s i n g l e 

24 lease where e x p l o r a t i o n and pro d u c t i o n waste i s 

25 generated from t h a t lease"? 
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1 DR. BALCH: I t h i n k our d e f i n i t i o n i s 

2 okay. 

3 CHAIRPERSON BAILEY: I do, too. 

4 DR. BALCH: We have t o clean i t up t o make 

5 sure i t ' s c l e a r . 

6 MR. SMITH: What you could say i s "must be 

7 o n - s i t e w i t h i n the same lease." 

8 DR. BALCH: "Must be on-si t e and w i t h i n 

9 the same lease unless a variance i s sought"? There 

10 are c e r t a i n l y cases where you have A and B t h a t are 

11 r i g h t next t o each other and you could reasonably 

12 t r a n s f e r waste from B t o A or A t o B. I don't t h i n k 

13 we want t o g e n e r a l l y allow t h a t because you open up 

14 the door t o having perhaps more waste concentrated 

15 i n one s i t e than you would l i k e . Do you t h i n k a 

16 variance i s the appropriate way t o deal w i t h t h a t 

17 k i n d of case? 

18 COMMISSIONER BLOOM: I t h i n k so. 

19 CHAIRPERSON BAILEY: I agree. 

2 0 DR. BALCH: Okay. Generally speaking, the 

21 variance can be sought f o r anything which i s not 

22 s p e c i f i c a l l y s t a t e d t o have an exception. So I 

23 don't know i f you need the language here or not 

24 about having t o seek a variance f o r -- w e l l , I t h i n k 

25 you w i l l probably have t o put a s p e c i f i c a t i o n here 

PAUL BACA PROFESSIONAL COURT REPORTERS 
6556b830-4508-4ec7-8aed-b58019e5f 39e 



Page 4448 

1 at the end. 

2 CHAIRPERSON BAILEY: We can come back t o 

3 t h i s because i t ' s a l l i n yellow. I was j u s t t r y i n g 

4 t o ensure t h a t we c a r r i e d through t h a t same language 

5 and same concept from the d e f i n i t i o n i n t o t h a t , and 

6 we w i l l come back t o t h i s . 

7 COMMISSIONER BLOOM: We could c l a r i f y the 

8 other sentence at the end saying, "Waste from one 

9 s i t e s h a l l not be disposed of o f f a lease without a 

10 variance" or something l i k e t h a t . 

11 DR. BALCH: You might be more s p e c i f i c and 

12 say, "Waste from adjacent leases may be disposed" --

13 CHAIRPERSON BAILEY: No, because some of 

14 the leases cover thousands of acres. 

15 DR. BALCH: I was going t o say w i t h a 

16 variance. 

17 CHAIRPERSON BAILEY: Oh, okay. I t h i n k a 

18 variance i s appropriate. 

19 DR. BALCH: That leaves i t up t o common 

2 0 sense. Common sense i s anything but, r i g h t ? 

21 CHAIRPERSON BAILEY: Okay. S t a r t i n g back 

22 at the beginning of the document, our next yellow 

23 area --

24 DR. BALCH: I want t o make a no te . Looks 

25 l i k e we s h i f t e d a couple pages somewhere. 
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1 CHAIRPERSON BAILEY: Somehow, yes. I 

2 don't know how. 

3 DR. BALCH: I have two versions. I have 

4 the January 10th adoption and t h a t one seems to 

5 be - - I have January 10th and January 11th and both 

6 of them -- f o r example, i f you go t o Table 1 on Page 

7 29 -- we l o s t Theresa. Seems l i k e we l o s t a page or 

8 two somewhere. 

9 CHAIRPERSON BAILEY: As i n --

10 DR. BALCH: Between the screen and our 

11 hard copy. 

12 MR. SMITH: Theresa says i t has to do w i t h 

13 the spacing on the hard copy. She j u s t changed some 

14 of t h a t so you d i d n ' t r e a l l y lose the t e x t . 

15 DR. BALCH: I want t o make sure we didn't 

16 r e a l l y lose any t e x t . 

17 COMMISSIONER BLOOM: I d i d see that we 

18 l o s t some t e x t on Page 10 here, the top of our Page 

19 10. This w i l l probably be -- go down t o Section 11, 

20 Design and Construction S p e c i f i c a t i o n s . I t ' s j u s t 

21 up from t h a t a b i t . Do up t o No. 9. There we go. 

22 I t says, "Within an unstable, unless the operator 

23 demonstrates." I t h i n k we l o s t some language there. 

24 I t goes a l l the way back t o NMOGA's Attachment A. I 

25 t h i n k i t ' s j u s t w i t h i n an unstable area. I s there 
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1 anything else missing? 

2 CHAIRPERSON BAILEY: You already had the 

3 word "unstable." 

4 COMMISSIONER BLOOM: Just type i n "area." 

5 CHAIRPERSON BAILEY: Page 7 has, under 

6 s i t i n g requirements, has a yellow area where we were 

7 s t i l l d iscussing the setback f o r a temporary p i t 

8 th a t i s not low c h l o r i d e f l u i d . The current r u l e 

9 has 500 f e e t of a wetland. The proposed language i s 

10 300 f e e t of a wetland. 

11 DR. BALCH: I t h i n k the argument t h a t was 

12 made i s t h a t t h i s i s now consistent w i t h the 300 

13 f o o t o f f s e t t o continuously f l o w i n g watercourses, et 

14 cetera. 

15 CHAIRPERSON BAILEY: A permanent p i t or 

16 m u l t i - w e l l f l u i d management p i t has a 500 f o o t 

17 setback from a wetland. The below-grade tank has a 

18 100 f o o t setback. This may be one of those s p l i t 

19 votes. 

20 COMMISSIONER BLOOM: I t h i n k so. I would 

21 tend t o leave t h a t where i t i s , and i f we are going 

22 t o have temporary p i t s t h a t are out i n the f i e l d a 

23 l i t t l e b i t longer they could be r e c e i v i n g waste from 

24 more than one w e l l now. We have seen some changes 

25 

— 

there. Some s e n s i t i v i t i e s w i t h wetlands i n t h a t 

PAUL BACA PROFESSIONAL COURT REPORTERS 
6556b830-4508-4ec7-8aed-b58019e5f39e 



Page 4451 

1 water doesn't course through them q u i t e l i k e i t does 

2 a r i v e r . I t h i n k the d i r e c t i o n a l d r i l l i n g people 

3 could be back an e x t r a couple hundred feet and s t i l l 

4 get where they needed t o go. 

5 DR. BALCH: This deals w i t h s i t i n g of the 

6 p i t , not b u r i a l of the p i t . That might be a more 

7 appropriate place t o look at setbacks. The r i s k f o r 

8 s i t i n g t o the p i t i s a l l i n the o p e r a t i o n a l phase. 

9 When there's f l u i d i n the p i t . So i t would be j u s t 

10 one p i t , one w e l l . Well, I suppose you could have 

11 two w e l l s meaning from one p i t , but t h i s i s not the 

12 place where you can address the waste. This i s a 

13 separate s e c t i o n . 

14 From the concept of the o p e r a t i o n a l phase 

15 there was a l o t of testimony where people sa i d 300 

16 f e e t was p r o t e c t i v e . B a s i c a l l y the r i s k was low and 

17 you can, w i t h i n the l i m i t s of the e x i s t i n g S p i l l 

18 Rule you could get over land flow of 300 f e e t . 

19 CHAIRPERSON BAILEY: So a l l those i n favor 

20 of having 19.15.17.10A3F show t h a t there should be a 

21 setback f o r temporary p i t s c o n t a i n i n g f l u i d s t h a t 

22 are not low c h l o r i d e f l u i d s s h a l l not be located 

23 w i t h i n 300 f e e t of a wetland, s i g n i f y by Aye. 

24 DR. BALCH: Aye. 

25 CHAIRPERSON BAILEY: Aye. Commissioners 
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1 opposed t o having 300 fo o t as a setback s i g n i f y by 

2 saying nay. 

3 COMMISSIONER BLOOM: Nay. 

4 CHAIRPERSON BAILEY: So we can remove the 

5 yellow from t h a t place. The next area of yellow has 

6 t o do w i t h o n - s i t e closure, but I t h i n k we need t o 

7 deal w i t h the 'question of the tables before we t a l k 

8 about closure. 

9 COMMISSIONER BLOOM: Makes sense. 

10 DR. BALCH: I have some pref a c i n g remarks 

11 again, i f you don't mind. 

12 CHAIRPERSON BAILEY: Go ahead. 

13 DR. BALCH: You may as w e l l . You can go 

14 f i r s t i f you l i k e . 

15 COMMISSIONER BLOOM: Perhaps a f t e r a short 

16 break? 

17 CHAIRPERSON BAILEY: Let's take ten. 

18 (Note: The hearing stood i n recess at 

19 10:08 t o 10:20.) 

20 CHAIRPERSON BAILEY: E a r l i e r i n our 

21 d e l i b e r a t i o n s we had t a l k e d about c o n s o l i d a t i n g the 

22 tables i n t o one t a b l e r a t h e r than having two ta b l e s . 

23 With the reopening of the hearing l a s t week and w i t h 

24 the f i n d i n g s and conclusions t h a t were submitted, I 

25 thought we might look at t h a t d e c i s i o n again t o see 
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1 i f we wanted t o stay w i t h one t a b l e or two separate 

2 tab l e s , one f o r closure f o r s o i l s beneath p i t s and 

3 below-grade tanks and the other one f o r closure 

4 c r i t e r i a f o r waste l e f t i n place i n temporary p i t s 

5 and b u r i a l trenches. 

6 Commissioners, do you agree we should go 

7 back t o two tab l e s as was submitted as pa r t of the 

8 a p p l i c a t i o n and p a r t of the E x h i b i t 2 0 or do you 

9 s t i l l f e e l s t r o n g l y t h a t we should have one 

10 consolidated table? 

11 DR. BALCH: I beli e v e I recommended the 

12 one consolidated table,because a l o t of the data was 

13 repeated i n the two t a b l e s . We f e l t , I t h i n k , at 

14 the time and i n d e l i b e r a t i o n s t h a t they pught t o be 

15 p r e t t y f a i r l y s i m i l a r . I t h i n k an argument was made 

16 t h a t you're r e a l l y t a l k i n g about two d i f f e r e n t 

17 things and one i s more leak' or s p i l l r e l a t e d and the 

18 other i s b u r i a l of m a t e r i a l . 

19 The only way you can go t o one t a b l e , i f 

20 we decide t h a t ' s s t i l l a ppropriate, i s t o go t o a 

21 s i n g l e u n i t d e f i n i t i o n f o r c h l o r i d e s , milligrams per 

22 l i t e r and m i l l i g r a m s per kilogram. 

23 CHAIRPERSON BAILEY: I pe r s o n a l l y would 

24 p r e f e r t o see two tab l e s but do have one sin g l e u n i t 

25 of measurement of mi l l i g r a m s per kilogram r e f l e c t e d 
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1 i n both t a b l e s . 

2 DR. BALCH: I favor t h a t as w e l l . I f we 

3 can get t o t h a t p o i n t I t h i n k t h a t would be very 

4 appropriate. 

5 CHAIRPERSON BAILEY: Commissioner Bloom, 

6 do you have an opinion? 

7 COMMISSIONER BLOOM: Yes, I agree t h a t the 

8 two t a b l e s -- t h a t ' s where we want t o go and I have 

9 an idea how we can get t o a s i n g l e u n i t of 

10 measurement. 

11 CHAIRPERSON BAILEY: Then Theresa, would 

12 you i n s e r t the two tables as r e f l e c t e d i n NMOGA's 

13 E x h i b i t 20, as modified by the testimony t h a t they 

14 presented at the reopened hearing l a s t week. 

15 COMMISSIONER BLOOM: We can maybe leave 

16 the o l d t a b l e there f o r now so we can compare and 

17 c o n t r a s t . 

18 DR. BALCH: One immediate change i s t h a t 

19 we remove the d e f i n i t i o n of confined and unconfined 

20 groundwater. 

21 CHAIRPERSON BAILEY: Yes, we d i d . 

22 DR. BALCH: So i n our previous 

23 m o d i f i c a t i o n s we have taken out "unconfined" from 

24 both t a b l e s . 

25 COMMISSIONER BLOOM: The 1 i s supposed t o 
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1 be an L f o r l i t e r s , TDS. There we go. Now i f you 

2 go down, I t h i n k there's the same t h i n g . 

3 DR. BALCH: We already had q u i t e extensive 

4 discussion of TPH, BTEX and Benzene f o r a l l these 

5 t a b l e s . Since we are l i m i t i n g our discussion t o 

. 6 c h l o r i d e s , I don't t h i n k we have t o go through the 

7 discussion again. I t h i n k the r e s u l t of t h a t was up 

8 and down votes where those values were accepted. 

9 CHAIRPERSON BAILEY: No, the values have 

10 not been accepted. We have not discussed the 

11 concentration l i m i t s . 

12 DR. BALCH: For the TPH, BTEX and Benzene? 

13 CHAIRPERSON BAILEY: Yes, f o r those. Not 

14 c h l o r i d e s . 

15 DR. BALCH: We discussed those f o r hours. 

16 I n Volume 16, which i s on October 1st, we spent 

17 looks l i k e a couple hours t a l k i n g about those three. 

18 CHAIRPERSON BAILEY: No, I made the 

19 mistake. I'm l o o k i n g at c h l o r i d e s myself. 

20 MR. SMITH: And i t r e s u l t e d i n the vote? 

21 DR. BALCH: Yes. So I t h i n k we are 

22 l o o k i n g at c h l o r i d e concentration, and t h a t ' s what 

23 was t e s t i f i e d t o i n the supplemental hearing. 

24 CHAIRPERSON BAILEY: Plants are not going 

25 t o grow at 5,000 m i l l i g r a m s per kilogram. 
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1 Below-grade tanks are not nec e s s a r i l y b u r i e d four 

2 f e e t below the surface. 

3 DR. BALCH: I t h i n k i t ' s a one-foot cover 

4 or something l i k e t h a t . 

5 CHAIRPERSON BAILEY: That's r i g h t . My 

6 op i n i o n i s t h a t t h a t concentration f o r c h l o r i d e s on 

7 the surface i s 600 m i l l i g r a m s per kilogram, which 

8 would allow v e g e t a t i o n t o grow. 

9 DR. BALCH: Okay. And now f o r t h i s --

10 t h i s i s p i t s and below-grade tanks. I f we do your 

11 f i v e - s p o t t e s t , you measure 650, t h a t t r i g g e r s the 

12 remediation response where you go i n and you d i g 

13 out. You may never a c t u a l l y get below 650 or 600. 

14 There could be some background l e v e l of s a l t s i n the 

15 s o i l , c h l o r i d e s , but t h a t would b a s i c a l l y go i n t o 

16 remediation where you d i g i t down t o fou r f e e t and 

17 then you do a normal remediation response from 

18 there. 

19 CHAIRPERSON BAILEY: That's the way I 

20 a n t i c i p a t e i t . 

21 MR. SMITH: And your 600 i s based on 

22 Dr. Neeper's testimony? 

23 CHAIRPERSON BAILEY: Dr. Neeper's 

24 testimony f o r re v e g e t a t i o n . 

25 DR. BALCH: Okay. So here i s the 
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1 d i f f e r e n c e , though. This i s i n c l u d i n g both p i t s and 

2 below-grade tanks. A below-grade tank i s something 

3 where you could conceivably have a much shallower 

4 la y e r of d i r t put on top of i t , but a p i t i s going 

5 t o have several l a y e r s of f i l l , several f e e t of f i l l 

6 by necessity. I t wouldn't be a p i t i f i t d i d n ' t 

7 have some depth t o i t . 

8 I s i t your i n t e n t t o look at below-grade 

9 tanks separately from p i t s whether they are closed 

10 on or o f f - s i t e ? A below-grade tank w i l l never be 

11 closed o n - s i t e . There won't be anything buried 

12 there unless they remove the tank, do a measurement 

13 and the c h l o r i d e s are w i t h i n the l i m i t , b a c k f i l l 

14 w i t h one f o o t and they're good t o go. 

15 CHAIRPERSON BAILEY: Right. 

16 DR. BALCH: I f you have a p i t at the same 

17 l o c a t i o n , even though you are not disposing o n - s i t e , 

18 you are going t o be s i g n i f i c a n t l y deeper. You're 

19 not going t o have one f o o t of b a c k f i l l . 

20 CHAIRPERSON BAILEY: But i t ' s going t o 

21 i n d i c a t e t h a t there was a leak of some k i n d i n the 

22 l i n e r , which should be i n v e s t i g a t e d . Because we 

23 cannot t e l l from a wet spot on the ground how deep 

24 t h a t leak may have penetrated below the surface of 

25 the temporary p i t . 
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DR. BALCH: What was i n the previous 

2 v e r s i o n of the r u l e , do you remember? 

3 CHAIRPERSON BAILEY: The previous v e r s i o n 

4 of the r u l e has f o r in-place b u r i a l and trench 

5 b u r i a l oh, okay. The previous r u l e has 5 00 

6 m i l l i g r a m s per kilogram f o r l o c a t i o n s between 50 and 

7 100 f e e t depth t o water. Greater than 100 depth t o 

8 water c h l o r i d e s were 1,000 m i l l i g r a m s per kilogram. 

9 COMMISSIONER BLOOM: So t h i s l i m i t here 

10 i n d i c a t e s when f u r t h e r t e s t i n g would take place 

11 or - -

12 DR. BALCH: No, t h i s would t r i g g e r some 

13 removal and recovery. 

14 COMMISSIONER BLOOM: What does the ground 

15 have t o be re s t o r e d to? 

16 CHAIRPERSON BAILEY: I f t h i s t r i g g e r s an 

17 i n v e s t i g a t i o n t o determine how deep t h a t leak went 

18 t o ensure t h a t i t does not n e g a t i v e l y impact 

19 groundwater, then t h a t 600 l e v e l at less than 50 

20 f e e t . 

21 DR. BALCH: You say f o r the one foot 

22 cover? 

23 CHAIRPERSON BAILEY: Right. 

24 DR. BALCH: Not being a s o i l s c i e n t i s t , 

25 are there s i t u a t i o n s where you could have a 
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1 background' l e v e l t h a t ' s higher than 600? 

2 CHAIRPERSON BAILEY: We can always say "or 

3 background, whichever i s higher." 

4 DR. BALCH: Right. Because I'm t h i n k i n g 

5 i f you scrape o f f a f o o t of t o p s o i l you may end up 

6 i n a c a l i c h e . 

7 CHAIRPERSON BAILEY: Which i s not going t o 

8 have c h l o r i d e s . 

9 DR. BALCH: That may t r a p or concentrate 

10 c h l o r i d e s t h a t have p r e v i o u s l y i n f i l t r a t e d . 

11 CHAIRPERSON BAILEY: Determining 

12 background would be outside of the p i t l o c a t i o n . 

13 DR. BALCH: Right. Regardless, even i f 

14 there was a background of higher, you would t r i g g e r 

15 the remediation response, which i s t o put four f e e t 

16 of cover. 

17 CHAIRPERSON BAILEY: But t o i n v e s t i g a t e 

18 how deep t h a t leak went. 

19 DR. BALCH: Right. So i f you d i g down two 

20 more f e e t , and i t ' s 650, and you keep digging and 

21 i t ' s s t i l l 650 and i t ' s background, t h a t has t o be 

22 est a b l i s h e d . 

23 CHAIRPERSON BAILEY: Background i s 

24 determined outside of the p i t . I t ' s not w i t h i n the 

25 p i t . 
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1 DR. BALCH: So p r e v i o u s l y -- I'm wondering 

2 i f we ought t o have three tables i n s t e a d : A t a b l e 

3 f o r below-grade tanks, a t a b l e f o r p i t s where b u r i a l 

4 i s not going t o be on - s i t e and a t a b l e where b u r i a l 

5 i s o n - s i t e . 

6 CHAIRPERSON BAILEY: C u r r e n t l y f o r 

7 in-place b u r i a l of a temporary p i t or a d r y i n g pad 

8 we have 500 m i l l i g r a m s per kilogram f o r depths 

9 between 50 and 100 f e e t . No b u r i a l of waste was 

10 allowed above 50 f e e t . 

11 DR. BALCH: Right. 

12 CHAIRPERSON BAILEY: But I t h i n k t h a t 

13 would be unnecessarily complicating i t t o have three 

14 separate t a b l e s . 

15 DR. BALCH: I Was j u s t throwing i t out 

16 because I t h i n k there's a d i f f e r e n c e i n the amount 

17 t h a t would be r e q u i r e d i n the case of c l o s i n g a p i t 

18 w i t h removal versus removing a below-grade tank. 

19 Now, a below-grade tank could be s i g n i f i c a n t l y below 

20 grade. I t could be more than a f o o t . But the r u l e 

21 s p e c i f i c a l l y says a minimum of one f o o t of cover. 

22 Perhaps t h a t ' s a place t o -- maybe t h a t ' s a place t o 

23 address i n the t e x t r a t h e r than the t a b l e . 

24 CHAIRPERSON BAILEY: So r e q u i r e digging 

25 out t o fou r f e e t f o r a below-grade tank? 
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1 DR. BALCH: No, t o d i f f e r e n t i a t e between 

2 the remediation response f o r p i t s and tanks. 

3 CHAIRPERSON BAILEY: But 600 m i l l i g r a m s 

4 per kilogram i s going t o i n d i c a t e t h a t there was a 

5 leak beneath the p i t t h a t should be i n v e s t i g a t e d . 

6 Not knowing the depth of t h a t leak t h a t could impact 

7 water less than 25 f e e t or less than 50 f e e t . 

8 DR. BALCH: I see what you're saying. We 

9 have testimony f o r 600. 

10 CHAIRPERSON BAILEY: Yes, we do. 

11 Dr. Neeper. 

12 DR. BALCH: I would be comfortable w i t h 

13 t h a t l e v e l . 

14 MR. SMITH: I have a question on the 

15 background. I s there anyplace i n the p i t r u l e at 

16 t h i s p o i n t t h a t provides f o r sampling, analysis l i k e 

17 t h a t , i n order t o determine background? Or i s t h a t 

18 something you're going t o have t o bu i l d ? 

19 DR. BALCH: Well, a place t o do i t might 

20 be t o have 600 m i l l i g r a m s per kilogram i n Line 1 

21 there w i t h an a s t e r i s k or double a s t e r i s k . 

22 CHAIRPERSON BAILEY: There's already - - i f 

23 you look at the footnote under the t a b l e --

24 DR. BALCH: There you go. You could add 

25 the double a s t e r i s k t o t h a t value. 
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1 CHAIRPERSON BAILEY: I t ' s already up 

2 there. 

3 DR. BALCH: I see. 

4 CHAIRPERSON BAILEY: I t applies t o a l l 

5 those l i m i t s . 

6 DR. BALCH: That removes my concern. 

7 MR. SMITH: I s t i l l have the same question 

8 though. That i s , i s there any place i n the r u l e 

9 t h a t discusses sampling p r o t o c o l s , anything l i k e 

10 that? 

11 DR. BALCH: We r e q u i r e f i v e - s p o t . 

12 COMMISSIONER BLOOM: Five-point sample and 

13 grabbing from any area t h a t looks t o be --

14 DR. BALCH: Right, we have t h a t covered. 

15 CHAIRPERSON BAILEY: So do we a l l agree 

16 changing the 5,000 m i l l i g r a m s per kilogram t o 600 

17 f o r c h l o r i d e s at less than 50 feet? 

18 DR. BALCH: I n Table 1, yes. 

19 COMMISSIONER BLOOM: Could we put t h a t i n 

20 and deal w i t h t h a t a f t e r lunch? 

21 CHAIRPERSON BAILEY: Yes. 

22 DR. BALCH: When you close a p i t , 

23 regardless of whether you're going t o close o n - s i t e 

24 or haul i t a l l away, you s t i l l look at Table 1 f o r 

25 m a t e r i a l beneath the p i t . 
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1 CHAIRPERSON BAILEY: Yes. 

2 DR. BALCH: I guess the next step i s 

3 CHAIRPERSON BAILEY: I t h i n k Commissioner 

4 Bloom i s s t i l l l o o k i n g at t h a t . 

5 COMMISSIONER BLOOM: I was j u s t asking 

6 t h a t I might have time over lunch t o review some of 

7 the c h l o r i d e l e v e l s before we vote on i t . I was 

8 j u s t working my way down. 

9 CHAIRPERSON BAILEY: We also need t o -- on 

10 the c h l o r i d e l i n e discuss changing t h a t method from 

11 300.1 t o 300.0, and I t h i n k we received s u f f i c i e n t 

12 testimony t o i n d i c a t e t h a t t h a t has been appropriate 

13 an a l y s i s , 300.0. 

14 COMMISSIONER BLOOM: I agree w i t h t h a t . 

15 DR. BALCH: Yes; 

16 CHAIRPERSON BAILEY: Then between 50 and 

17 100 f e e t , I looked t o see the philosophy on how they 

18 reached the c h l o r i d e l e v e l s , and Mr. Art h u r was the 

19 one on Page 591, 592 of the t r a n s c r i p t t h a t 

2 0 i n d i c a t e d how they had a r r i v e d at t h e i r c h l o r i d e 

21 l e v e l s i n Table 1. For the se c t i o n , " I f less than 

22 50 f e e t , " we have set a l i m i t of 5,000 m i l l i g r a m s 

23 per kilogram, according t o Mr. Arthur, and then at 

24 50 t o 100 f e e t , so we are f u r t h e r away from the 

25 a q u i f e r , we doubled t h a t l i m i t and doubled i t again 
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1 i f we are more' than 100 f e e t . 

2 Now, our purpose i s not t o go around 

3 doubling numbers. Our purpose i s t o i n d i c a t e 

4 whether or not the concentrations t h a t we adopt are 

5 p r o t e c t i v e of freshwater, p u b l i c h e a l t h and the 

6 environment. I don't see t h a t doubling numbers 

7 n e c e s s a r i l y reaches t h a t l e v e l of r e s p o n s i b i l i t y . 

8 DR. BALCH: I t h i n k there's some r a t i o n a l e 

9 f o r doubling numbers when you are doubling depth 

10 because you have the same amount of ch l o r i d e s 

11 regardless of the case but they are going t o be 

12 impacting something t h a t 1s at the bottom of twice 

13 the volume of s o i l . 

14 CHAIRPERSON BAILEY: But we had 

15 s i g n i f i c a n t discussion on the bulge, the c h l o r i d e 

16 bulge. 

17 DR. BALCH: Which I t h i n k r e a l l y f o r me, 

18 at l e a s t , anything t h a t ' s f a i r l y deep, say below 50 

19 f e e t i s going t o enter the s a l t bulge and t h a t ' s 

20 going t o be i t unless you have extreme i n f i l t r a t i o n 

21 of t h a t and even an extreme i n f i l t r a t i o n of t h a t 

22 would j u s t push the bulge down. 

23 CHAIRPERSON BAILEY: Which means we may 

24 not be c l e a r of the c h l o r i d e s . 

25 DR. BALCH: A l l the bulges we saw were i n 
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1 the range between 25 f e e t 

2 CHAIRPERSON BAILEY: Between 25 and 3 0 

3 f e e t . 

4 DR. BALCH: Yeah. So i n my mind below 50 

5 f e e t I was not r e a l l y t h a t concerned w i t h c h l o r i d e s . 

6 And i n f a c t , i n the Table 1 th a t we were working on, 

7 below 100 f e e t they are not ap p l i c a b l e f o r c h l o r i d e 

8 concentration. 

9 MR. SMITH: May I ask something here? And 

10 I apologize i f t h i s i s an e x h i b i t i o n of ignorance. 

11 But the v a r i a b l e t h a t you have i n t h i s chart i s 

12 depth t o groundwater. Your r a t i o n a l e f o r changing 

13 i t t o 600 m i l l i g r a m s per kilogram was because i t 

14 would not support ve g e t a t i o n . That's going t o be 

15 the same regardless of depth t o groundwater, because 

16 the s o i l t h a t you're t e s t i n g i s beneath the p i t or 

17 below the below-grade tanks. So i f you are 

18 p r o t e c t i n g f o r v e g e t a t i o n as opposed t o groundwater, 

19 the groundwater v a r i a b l e doesn't make any 

20 d i f f e r e n c e . 

21 DR. BALCH: Perhaps 600 mi l l i g r a m s i n the 

22 r e v e g e t a t i o n standard. 

23 MR. SMITH: But t h a t ' s going t o c o n f l i c t 

24 w i t h your Table 1. 

25 CHAIRPERSON BAILEY: Right. Mr. Smith 
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1 makes an e x c e l l e n t p o i n t , t h a t i n Table 1 we're 

2 concerned about b i o l o g i c impact, not groundwater 

3 impact. 

4 DR. BALCH: I don't t h i n k t h a t ' s the way 

5 i t was proposed. I t h i n k i t was proposed t o be 

6 p r o t e c t i v e of groundwater, and t h a t ' s where the 

7 models were. There was c e r t a i n l y testimony about 

8 p l a n t s . I'm not going t o quote Dr. Buchanan but t o 

9 paraphrase him, he thought anything w i t h four f e e t 

10 of cover would be very p r o t e c t i v e , no matter what 

11 the conc e n t r a t i o n was. So the standard f o r 

12 p r o t e c t i n g s o i l , I t h i n k , does belong i n the 

13 remediation area of the document, r a t h e r than 

14 perhaps i n t h i s t a b l e . 

15 Because i f you want t o apply the 600 

16 m i l l i g r a m l i m i t f o r depths of less than 50 f e e t , 

17 you, by necessity, have t o apply t h a t same 600 

18 m i l l i g r a m s t o every other depth. I t ' s i r r e l e v a n t 

19 what the depth i s because you are looking up instead 

2 0 of down. 

21 CHAIRPERSON BAILEY: That's r i g h t . 

22 DR. BALCH: But t h i s t a b l e applies t o 

23 l o o k i n g down at groundwater, not surface vegetation. 

24 COMMISSIONER BLOOM: I t h i n k w i t h the 

25 Benzene we're wor r i e d about i t going down, so 
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1 perhaps t h a t f i g u r e would be the same. But we have 

2 seen some instances t h a t Dr. Neeper showed where 

3 there was upward m i g r a t i o n of c h l o r i d e s . 

4 CHAIRPERSON BAILEY: Which i s why he 

5 suggested we have a closure over any ki n d of b u r i a l . 

6 COMMISSIONER BLOOM: Yes. 

7 CHAIRPERSON BAILEY: As w e l l as someone 

8 else, Dr. Thomas also recommended a closure on top 

9 of any k i n d of b u r i a l . But t h i s t a b l e deals w i t h 

10 the s o i l s t h a t t r i g g e r r e v e g e t a t i o n at the surface. 

11 COMMISSIONER BLOOM: This i s t e l l i n g us 

12 when the companies go i n , d i g down deeper and f i n d 

13 the plume. 

14 DR. BALCH: I r e a l l y t h i n k Table 1 i s 

15 de a l i n g w i t h l i m i t s at which you f e e l safe t h a t the 

16 i n f i l t r a t i o n of water w i l l push c h l o r i d e s down 

17 towards the a q u i f e r . The s o i l l i m i t , I r e a l l y 

18 t h i n k , f a l l s i n the rev e g e t a t i o n standard. That 

19 number 600 may be b e t t e r r e f l e c t e d i n t h a t l o c a t i o n . 

20 I mean, i t ' s a l i t t l e b i t tangled up but t h i s t a b l e 

21 c l e a r l y has t o do w i t h groundwater p r o t e c t i o n . 

22 MR. SMITH: How do you not have a c o n f l i c t 

23 there? 

24 DR. BALCH: We have t o reso lve the 

25 c o n f l i c t , but I ' m not sure i f p u t t i n g 600 f o r 
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1 c h l o r i d e s i n t h i s t a b l e f i x e s the c o n f l i c t . 

2 A c t u a l l y , a l l i t does i s create another c o n f l i c t 

3 because every other proposed value t h a t we changed 

4 f o r c h l o r i d e s i s now going t o become 600 no matter 

5 what the depth of b u r i a l . When we discussed t h i s 

6 t a b l e before and a l l the other c o n s t i t u e n t s on the 

7 t a b l e , we were t a l k i n g about the models and then 

8 these t a b l e s were b u i l t i n reference t o Mr. M u l l i n s ' 

9 models and t h a t a l l had t o do w i t h downward 

10 movement. 

11 I t h i n k the p r o t e c t i o n of p l a n t s at the 

12 surface i s not r e a l l y addressed by e i t h e r of these 

13 t a b l e s . I t has t o be addressed somewhere else. We 

14 can f i x t h a t perhaps by saying i n the revegetation 

15 standard i f you do a f i v e - p o i n t sample and you see 

16 the 600 then you have a f u l l remediation w i t h four 

17 f e e t of cover and a l l t h a t , which we do have 

18 testimony saying the p r o t e c t i o n of surface p l a n t s 

19 from Dr. Buchanan. 

20 I t h i n k i f you want t o change t h a t value 

21 t o 600, the argument you made, Commissioner Bailey, 

22 t h a t we have t o change i t i n a l l other circumstances 

23 f o r c h l o r i d e s and I and I t h i n k we have t o go back 

24 and address a l l the other c o n s t i t u e n t s and perhaps 

25 change t h i s t o j u s t a one-line t a b l e where i t ' s any 
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1 case. 

2 MR. SMITH: Sounds l i k e what you have here 

3 are two areas you wish t o protect,, one w i t h respect 

4 t o vegeta t i o n , the other w i t h respect t o 

5 groundwater. This t a b l e addresses only one. 

6 DR. BALCH: The reve g e t a t i o n standard 

7 elsewhere i n the document may have t o be changed t o 

8 address upward m i g r a t i o n of c h l o r i d e s . We do have a 

9 s o l u t i o n t o t h a t , and t h a t ' s Dr. Buchanan's fo u r 

10 f e e t of cover. 

11 CHAIRPERSON BAILEY: Or i f we look at 

12 Table 2 f o r closure c r i t e r i a f o r waste l e f t i n place 

13 f o r temporary p i t s and b u r i a l trenches, i f we also 

14 consider t h a t between 50 and 100 f e e t c h l o r i d e at 

15 whatever l e v e l above background i s considered a 

16 waste, not knowing the depth of th a t waste, we may 

17 have t o have s i m i l a r l e v e l s between Tables 1 and 2 

18 f o r depth greater than 50 f e e t . 

19 DR. BALCH: Which i s why I argued f o r 

20 making one t a b l e i n the f i r s t place. Well, one of 

21 the reasons why. But I do t h i n k , at the r i s k of 

22 repeating myself again, t h i s i s f o r groundwater 

23 p r o t e c t i o n . We have t o deal w i t h surface p l a n t 

24 p r o t e c t i o n elsewhere, and i f there's c o n f l i c t s then 

2 5 we can resolve them at t h a t p o i n t . I t h i n k the 
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1 u l t i m a t e c o n f l i c t s o l u t i o n i s i f you are greater 

2 than 600 when you go t o close f o r surface 

3 r e v e g e t a t i o n , you can no longer do the one fo o t of 

4 cover. You have t o excavate i t t o four f e e t so you 

5 can do the f u l l r e v e g e t a t i o n as was o u t l i n e d i n the 

6 document. 

7 CHAIRPERSON BAILEY: So are you i n favor 

8 of 5,000 m i l l i g r a m s per kilogram? 

9 DR. BALCH: I f i t has four f e e t of cover? 

10 Sure. 

11 CHAIRPERSON BAILEY: I f i t i s a s p i l l 

12 below the p i t ? 

13 DR. BALCH: I f i t ' s a s p i l l you have t o 

14 i n v e s t i g a t e the depth of t h a t s p i l l . But regardless 

15 of what the depth i s and how f a r you excavate, 

16 you're s t i l l going t o end up w i t h a closure. 

17 T h e y ' l l have four f e e t . That w i l l p r o t e c t the 

18 p l a n t s at the surface. 

19 CHAIRPERSON BAILEY: But you're saying 

20 5,000 m i l l i g r a m s per kilogram at four f e e t w i t h i n 50 

21 f e e t of groundwater? 

22 DR. BALCH: This i s without a p i t l i n e r or 

23 anything, so i t i s a d i f f e r e n t case. 

24 CHAIRPERSON BAILEY: Right. Yes. 

25 DR. BALCH: I guess I'm not sure. I would 
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1 have t o t h i n k about t h a t a l i t t l e b i t . 5,000 would 

2 seem t o be at the l i m i t , but I t h i n k i f you apply 

3 600 a l l the way through on the basis of p r o t e c t i n g 

4 the surface v e g e t a t i o n then i t defeats the purpose 

5 of the t a b l e , which i s t o p r o t e c t groundwater. I 

6 mean, 600 w i t h a water t a b l e at 100 f e e t , 600 

7 mi l l i g r a m s i s c e r t a i n l y p r o t e c t i v e . 

8 CHAIRPERSON BAILEY: These are t r i g g e r s 

9 f o r f u r t h e r i n v e s t i g a t i o n t o f i n d whether or not 

10 there's a t h r e a t t o the groundwater. 

11 DR. BALCH: Okay. 

12 CHAIRPERSON BAILEY: Because we don't know 

13 the depth t o groundwater behind a leak or under a 

14 leak. 

15 DR. BALCH: Let me rephrase t h i s a l i t t l e 

16 d i f f e r e n t l y . I want t o go back t o Mr. M u l l i n s ' 

17 models which were f o r 1,000 m i l l i g r a m s per l i t e r out 

18 of a p i t . So i t ' s not e x a c t l y the same t h i n g , but 

19 i f you have a s i t u a t i o n where you can get 1,000 

20 mi l l i g r a m s per l i t e r of leachate from under the 

21 plume or whatever occurred, s p i l l , you could k i n d of 

22 work backwards t o some number t h a t ' s much higher 

23 leak of 5,000 m i l l i g r a m s per kilogram. 

24 CHAIRPERSON BAILEY: But Mr. M u l l i n s ' 

25 modeling was a system t h a t included f o u r f e e t of 
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1 s o i l , e tc. I mean, there were many components t h a t 

2 had t o be met i n order t o have t h a t e f f e c t on the 

3 groundwater. 

4 DR. BALCH: You are saying i f we put 60 0 

5 f o r c h l o r i d e s i n Table 1 we don't n e c e s s a r i l y have 

6 t o put 600 f o r c h l o r i d e s i n Table 2? As long as 

7 there's a guaranteed f o u r f e e t of cover? 

8 CHAIRPERSON BAILEY: That's what I'm 

9 saying. We can view Table 2 separately from the 

10 r e v e g e t a t i o n requirements. 

11 DR. BALCH: Just Table 1. So maybe my 

12 discomfort r e a l l y i s t h a t there's a d i f f e r e n c e 

13 between the l i k e l i h o o d -- the cover t h a t would go 

14 over a temporary p i t and a b u r i a l and -- can you 

15 s c r o l l back up t o Table 1? The d i f f e r e n c e of cover 

16 t h a t would occur f o r a p i t and a below-grade tank. 

17 I t h i n k t h a t your argument i s very sound 

18 f o r the case of below-grade tanks and perhaps a p i t 

19 should have the same reclamation standard regardless 

20 of whether there's o n - s i t e b u r i a l or not f o r four 

21 f e e t of cover. I t ' s l i k e l y t o be able t o be simply 

22 achieved anyway since your p i t i s going t o be 

23 several f e e t deep. I s t h a t something t h a t could be 

24 addressed by removing p i t s i n the header f o r Table 1 

25 and modifying the t e x t t h a t r e f e r s t o the tables 
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1 such t h a t any p i t would have the f u l l reclamation? 

2 CHAIRPERSON BAILEY: The problem w i t h 

3 f i n d i n g evidence of a s p i l l beneath the p i t i s t h a t 

4 you don't know how f a r t h a t s p i l l has penetrated. 

5 You don't know i f 

6 DR. BALCH: So you s t i l l want a t r i g g e r 

7 f o r i n v e s t i g a t i o n . 

8 CHAIRPERSON BAILEY: Yes. 

9 DR. BALCH: Which i s why I'm saying one 

10 f o r tanks, one f o r tanks and one f o r p i t closure. 

11 COMMISSIONER BLOOM: Suppose the l e v e l was 

12 depth t o groundwater less than 5 0 f e e t and you had 

13 4,999 m i l l i g r a m s per kilogram of c h l o r i d e s . There's 

14 not going t o be -- t h a t ' s j u s t going t o be f i l l e d i n 

15 w i t h minimum fo u r f e e t of top cover, r i g h t ? 

16 DR. BALCH: Well, you might want t o , f o r a 

17 p i t or f o r any closure, I suppose you could put a 

18 top l i n e r . Doesn't matter i f there's a p i t content 

19 below i t . 

2 0 CHAIRPERSON BAILEY: Which was recommended 

21 by both Dr. Thomas and Dr. Neeper. 

22 DR. BALCH: Right. So I guess I'm s t i l l 

23 saying I t h i n k t h a t these tables are ge n e r a l l y okay, 

24 but we maybe have t o go back and look at the 

25 reclamation standard and what p o i n t s t o these tables 
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1 a l i t t l e more c l o s e l y or maybe have three t a b l e s . I 

2 mean, i f you have a ' p i t and you're going t o close 

3 i t , you p u l l out a l l the f l u i d s , l e t i t dry, you 

4 p u l l out the s o l i d s , r o l l out the l i n e r , et cetera, 

5 go out and do your f i v e - s p o t t e s t . I f you are over 

6 some l i m i t you would have t o do a remediation. 

7 CHAIRPERSON BAILEY: And i n v e s t i g a t i o n . 

8 DR. BALCH: And i n v e s t i g a t i o n , and then a 

9 remediation. I f you are below some l i m i t you would 

10 not ne c e s s a r i l y have t o do an i n v e s t i g a t i o n but you 

11 would s t i l l have t o do the remediation. 

12 CHAIRPERSON BAILEY: Right. 

13 DR. BALCH: I t h i n k t h a t ' s okay i f we can 

14 get i t phrased t h a t way. 

15 COMMISSIONER BLOOM: Would you put what, 

16 s t o c k p i l e back in? 

17 DR. BALCH: You push a l l the d i r t 

18 somewhere anyway, but the remediation f o r a p i t -- I 

19 t h i n k we already agreed you can leave a top l i n e r 

2 0 f o r p i t s , r i g h t ? So maybe there's some range -- I'm 

21 not going t o give you a number ex a c t l y , but the 

22 numbers t h a t were proposed f o r less than 50 fe e t was 

23 5,000 m i l l i g r a m s per kilogram below a p i t . I s t i l l 

24 t h i n k tanks and p i t s probably ought t o be t r e a t e d 

25 d i f f e r e n t l y because they are d i f f e r e n t depths. I f 
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1 you put a top l i n e r , perhaps you could be between 

2 600 and 5,000. Maybe the 5,00 0 i s n ' t the number 

3 t h a t w i l l come t o you but above t h a t number you 

4 would t r i g g e r the f u l l i n v e s t i g a t i o n and f i n d out 

5 e x a c t l y what happened. 

6 CHAIRPERSON BAILEY: So as I understand 

7 your suggestion j u s t now was t o -- i f we had a p i t , 

8 everything was removed, we f i n d evidence of a s p i l l 

9 or a leak from t h a t p i t . 

10 DR. BALCH: I f i t ' s below a c e r t a i n l e v e l 

11 you top-cover, b a c k f i l l f o u r f e e t t o a regular 

12 remediation. I f i t ' s above -- okay, i f i t ' s between 

13 the -- I t h i n k I said i t more c l e a r l y before. 

14 E s s e n t i a l l y Dr. Buchanan said i f we are t a l k i n g 

15 about -- there's two cases, as Mr'.. Smith noted t h a t 

16 had we are t r y i n g t o p r o t e c t . Surface vegetation 

17 and upper m i g r a t i o n of s a l t s and we're t r y i n g t o 

18 p r o t e c t groundwater. We are lo o k i n g i n these tables 

19 t o e s t a b l i s h t r i g g e r s f o r when you do some other 

20 a c t i o n . 

21 I n any case, f o r a p i t w i t h closure you're 

22 going t o have mediation e f f o r t , f o u r f e e t of 

23 cover -- a l i n e r , f o u r f e e t of cover, surface t o 

24 approximate the o r i g i n a l or whatever. So I t h i n k 

25 t h a t these t a b l e s are designed r e a l l y f o r 
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1 groundwater, and i f you want t o make sure t h a t we 

2 are p r o t e c t i n g the surface and you are concerned 

3 about having only one f o o t of cover and no l i n e r 

4 above 600 mi l l i g r a m s per kilogram, you would 

5 probably have t o address t h a t i n another way. 

6 One way i s t o have a range of values at 

7 which the t r i g g e r e d response would be a l i n e r and 

8 f u l l remediation of the surface. Above t h a t lower 

9 l i m i t , you would then do an i n v e s t i g a t i o n . And 

10 below t h a t , you could use backdrop. 

11 COMMISSIONER BLOOM: Let me throw 

12 something else out there. So t h i n k i n g about Table 2 

13 and closure f o r l e a v i n g waste i n place or burying 

14 t h a t waste elsewhere, you could have -- t h i s i s a 

15 case of b u r i a l i n place and the l i m i t was at 

16 5,000 -- I guess you could say 5,000. Say i t was 

17 4,999 m i l l i g r a m s per kilogram. That wouldn't 

18 t r i g g e r any search f o r a plume, and then the 

19 operator could dump the p i t contents i n there, cover 

20 i t and give i t four f e e t of t o p s o i l . That would 

21 s t i l l have a high l e v e l of c h l o r i d e s a t , say, l i k e 

22 2 6 f e e t t o groundwater. 

23 DR. BALCH: Which i s what we have models 

24 data t h a t demonstrated t h a t would not be a t h r e a t t o 

25 groundwater. 
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COMMISSIONER BLOOM: Mr. M u l l i n s -- what 

2 was his? 

3 DR. BALCH: 1,000 m i l l i g r a m s per l i t e r f o r 

4 the 25 f o o t case, which roughly goes up t o --

5 COMMISSIONER BLOOM: Translates t o 20,000. 

6 DR. BALCH: About 20,0 00 i n the mixed 

7 waste and about 80,000 i n the concentrated waste. 

8 CHAIRPERSON BAILEY: Why don't we change 

9 the t i t l e of Table 1. Because your idea of 

10 addressing the issue of below-grade tanks w i t h i n the 

11 t e x t f o r closure of below-grade tanks may be a 

12 b e t t e r way t o handle t h a t s i t u a t i o n , and i f we 

13 change the t i t l e of Table 1 t o say Closure C r i t e r i a 

14 For S o i l s E x h i b i t i n g P o t e n t i a l Contamination, then 

15 i t would apply t o below-grade tanks or p i t s or 

16 s p i l l s or p i p e l i n e s p i l l s or anything else. 

17 DR. BALCH: And j u s t say Closure C r i t e r i a 

18 f o r Soils? 

19 CHAIRPERSON BAILEY: That could be. And 

20 j u s t change t h a t t i t l e and then deal w i t h 

21 below-grade tanks under Closure Requirements. 

22 DR. BALCH: We could say Closure C r i t e r i a 

23 f o r S o i l s Where Waste i s Removed, or I t h i n k j u s t 

24 f o r s o i l s works. 

25 CHAIRPERSON BAILEY: Just f o r s o i l s . 
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1 COMMISSIONER BLOOM: Any time there's a 

2 p i t they are going t o p u l l up the l i n e r and check 

3 under there.. 

4 CHAIRPERSON BAILEY: Uh-huh. 

5 COMMISSIONER BLOOM: Closure C r i t e r i a For 

6 S o i l s . 

7 CHAIRPERSON BAILEY: So are we c l o s i n g the 

8 s o i l s ? That doesn't make sense. 

9 COMMISSIONER BLOOM: No. 

10 DR. BALCH: Closure C r i t e r i a f o r Sites 

11 w i t h Waste Removal? I'm t h i n k i n g you are 

12 d i f f e r e n t i a t i n g between Table 2, which i s Closure 

13 C r i t e r i a f o r Waste L e f t i n Place. 

14 CHAIRPERSON BAILEY: Table 1 applies t o 

15 not n e c e s s a r i l y waste i n place. 

16 DR. BALCH: Well, I t h i n k i t applies t o 

17 waste not i n place. 

18 CHAIRPERSON BAILEY: But i t ' s s o i l s t h a t 

19 have been p o t e n t i a l l y contaminated. 

20 COMMISSIONER BLOOM: Really what the t a b l e 

21 i s i s contamination l i m i t s f o r s o i l s . 

22 DR. BALCH: But you have t o remember, i t ' s 

23 w i t h i n the context of p r o t e c t i n g groundwater. I 

24 t h i n k we have t o deal w i t h p r o t e c t i n g surface p l a n t s 

25 elsewhere. 
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1 CHAIRPERSON BAILEY: Our charge i s t o 

2 p r o t e c t freshwater, p u b l i c h e a l t h and the 

3 environment. Plants are p a r t of the environment. 

4 DR. BALCH: Right. I'm not saying we're 

5 not going t o deal w i t h i t . I'm saying I t h i n k we 

6 need t o deal w i t h i t elsewhere by making sure t h a t 

7 the remediation i s strong enough i n the case where 

8 you get above 600 m i l l i g r a m s per kilogram t h a t you 

9 have what has been t e s t i f i e d as p r o t e c t i v e l i n e r , 

10 four f e e t of m a t e r i a l , et cetera. 

11 CHAIRPERSON BAILEY: But we're looking at 

12 t h i s very narrowly, t h i n k i n g t h a t there i s always 

13 going t o be t h a t four f e e t of cover. There i s not. 

14 DR. BALCH: You have t o make sure t h a t 

15 there i s i n a case where there would be greater than 

16 600 m i l l i g r a m s per kilogram. 

17 CHAIRPERSON BAILEY: Which may not 

18 n e c e s s a r i l y happen. 

19 DR. BALCH: I t h i n k t h a t there's 

2 0 CHAIRPERSON BAILEY: I f there i s a s p i l l 

21 from a f a c i l i t y or a tank b a t t e r y or a p i p e l i n e or 

22 anything along those l i n e s . I don't t h i n k we can 

23 only deal w i t h t h a t i n the s e c t i o n concerning 

24 below-grade tanks. 

25 DR. BALCH: Okay. Well, then I t h i n k can 

PAUL BACA PROFESSIONAL COURT REPORTERS 
6556b830-4508-4ec7-8aed-b58019e5f39e 



Page 4480 
1 we say Closure C r i t e r i a For S o i l s Where Waste i s Not 

2 L e f t i n Place? And then you have two categories. 

3 COMMISSIONER BLOOM: No, because you s t i l l 

4 need t o -- i f you leave waste there, you s t i l l have 

5 t o --

6 DR. BALCH: No. I f you are going t o close 

7 o n - s i t e , the way t h i s works i s you are not 

8 ne c e s s a r i l y --

9 COMMISSIONER BLOOM: You don't nece s s a r i l y 

10 have the l i n e r . 

11 DR. BALCH: You're not going t o remove the 

12 contents, measure i t and put i t a l l back. I t ' s 

13 r e a l l y two d i f f e r e n t cases. The assumption i s t h a t 

14 the l i n e r system, the way we s p e c i f i e d i t i n the 

15 r u l e , i s going t o have been p r o t e c t i v e enough. I f 

16 there was a s p i l l i t would have been noted and dea l t 

17 w i t h by the S p i l l Rule, which would p o t e n t i a l l y 

18 t r i g g e r d i g g i n g the whole t h i n g up and looking f o r 

19 the plume dimensions, e t cetera. 

2 0 CHAIRPERSON BAILEY: When they dug i t up 

21 they found a l e v e l i n the s o i l high enough t o 

22 t r i g g e r t h a t a c t i v i t y . 

23 DR. BALCH: Right. But i f you are burying 

24 i n place you are not n e c e s s a r i l y going t o know 

25 what's underneath the l i n e r . 
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1 CHAIRPERSON BAILEY: Right. 

2 DR. BALCH: You w i l l know what's i n i t , 

3 and the assumption i s t h a t the l i n e r d i d i t s j ob. 

4 Now, i f you are monitoring your temporary p i t the 

5 way we have s p e c i f i e d i n the r u l e , you w i l l n o t i c e a 

6 s p i l l and the S p i l l Rule would have been t r i g g e r e d 

7 and cause the response. Other than t h a t , i f the p i t 

8 operated normally and you were j u s t going t o close 

9 i t , you would d r a i n the l i q u i d s , l e t the m a t e r i a l 

10 dry, mix i t up w i t h three t o one and then you would 

11 do a p a i n t f i l t e r t e s t on t h a t m a t e r i a l . 

12 CHAIRPERSON BAILEY: But you can't always 

13 know when your l i n e r has leaked, p a r t i c u l a r l y i f 

14 there's a t e a r below the surface l e v e l t h a t you 

15 can't see or a hole i n the bottom of the p i t . 

16 DR. BALCH: But t h a t would preclude ever 

17 c l o s i n g o n - s i t e unless you always d i d a trench 

18 b u r i a l , moved i t away from i t s e x i s t i n g p i t . 

19 CHAIRPERSON BAILEY: Unless you have 

20 reasonable standards f o r closure i n place. 

21 DR. BALCH: That's what I'm arguing, t h a t 

22 the p i t and the operation of the p i t i n the 

23 o p e r a t i o n a l phase i s where you have .the r i s k of 

24 c h l o r i d e s g e t t i n g i n the s o i l beneath the p i t l i n e r 

25 and there's already mechanisms t h a t would t r i g g e r a 
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1 response t h a t would give you some confidence t h a t 

2 you don't have a plume beneath the temporary p i t . 

3 CHAIRPERSON BAILEY: I f we had adequate 

4 testimony i n " t h e record t o i n d i c a t e i t would be 

5 s t i l l p r o t e c t i v e of freshwater. But i f we don't 

6 have testimony t h a t i n d i c a t e s t h a t a change from the 

7 curr e n t standards i s adequate t o p r o t e c t freshwater, 

8 p u b l i c h e a l t h and the environment, then we can't 

9 change those standards. 

10 DR. BALCH: I'm not sure which standards 

11 you are t a l k i n g about now. 

12 CHAIRPERSON BAILEY: We're t a l k i n g about 

13 standards t h a t may be applying i n Table 2 

14 p a r t i c u l a r l y , and Table 1 p o t e n t i a l l y . 

15 DR. BALCH: Well, I mean, the testimony --

16 there was a l o t of people saying these are 

17 p r o t e c t i v e , these are p r o t e c t i v e . Mr. M u l l i n s ' 

18 model said these were p r o t e c t i v e . 

19 CHAIRPERSON BAILEY: For 1,000 mi l l i g r a m s 

20 per l i t e r but I d i d n ' t see t e c h n i c a l , s c i e n t i f i c 

21 testimony other than j u s t opinions based on 

22 experience. 

23 DR. BALCH: And t h a t has the weight t h a t 

24 you w i l l give i t . 

25 CHAIRPERSON BAILEY: Exactly. And a l o t 
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1 of t h a t was c o n f l i c t i n g . 

2 DR. BALCH: There was c o n f l i c t i n g 

3 testimony. To me, I gave the most weight t o -- the 

4 modeling i n f o r m a t i o n , I wouldn't be comfortable 

5 using g r e a t e r than whatever the equivalent of 1,000 

6 m i l l i g r a m s per l i t e r i s . 

7 CHAIRPERSON BAILEY: I agree w i t h you 

8 there. 

9 DR. BALCH: But I guess one t h i n g we 

10 r e a l l y have t o decide i s are our standards f o r 

11 o p e r a t i o n a l phase going t o allow you t o not have t o 

12 d i g the whole t h i n g up and t e s t ? I t h i n k t h a t they 

13 are strong enough and t h a t there's other mechanisms 

14 i n place t o t r i g g e r the appropriate response i n 

15 those s i t u a t i o n s where you would have a p o t e n t i a l 

16 leak. 

17 CHAIRPERSON BAILEY: And I agree w i t h you. 

18 I n Table 2 we can discuss what those standards are 

19 f o r b u r i a l i n place. 

2 0 DR. BALCH: So the other t h i n g , i f we can 

21 agree or come t o an understanding t h a t Table 2 i s 

22 always going t o have a l i n e r , f our f e e t of m a t e r i a l 

23 and recontouring, et cetera, and t h a t would be 

24 p r o t e c t i v e of the s o i l , then we would be able t o 

25 resolve Table 2 as being t a r g e t e d at groundwater but 
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1 also p r o t e c t i v e of the environment. 

2 CHAIRPERSON BAILEY: I f we can reach 

3 agreement on those l e v e l s , yes. 

4 COMMISSIONER BLOOM: Table 2, I don't know 

5 how the l i n e r i s going t o survive s o r t of the mixing 

6 of the d i r t . 

7 DR. BALCH: At t h a t p o i n t you are already 

8 t a l k i n g about a dry m a t e r i a l , and I t h i n k 

9 r e a l i s t i c a l l y i f you have a l i n e r there i t ' s not 

10 going t o be there fo r e v e r . I t w i l l degrade over 

11 time, regardless of whatever s t a t e i t i s at the end. 

12 You are t a l k i n g about a dry m a t e r i a l and we have 

13 modeling w i t h regard t o what happens t o i n f i l t r a t e d 

14 water on top of t h a t . 

15 COMMISSIONER BLOOM: You are probably 

16 r i g h t . I t h i n k we heard Mr. M u l l i n s who said 

17 p u t t i n g a l i n e r doesn't make a huge d i f f e r e n c e t o 

18 the modeling, and Dr. Neeper s a i d he di d n ' t take 

19 t h a t i n t o account. 

20 DR. BALCH: I t h i n k Dr. Neeper was more 

21 concerned w i t h the top l i n e r t o prevent upper 

22 m i g r a t i o n of s a l t s . So I t h i n k we had a couple of 

23 days of testimony from Dr. Buchanan on the subject 

24 of remediation and how you could do t h a t i n a manner 
25 t h a t would be p r o t e c t i v e of surface p l a n t s , which I 
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1 t h i n k we are i n t e r p r e t i n g as being the environment 

2 i n our l i s t of r e s p o n s i b i l i t i e s t h a t we have t o 

3 p r o t e c t . 

4 CHAIRPERSON BAILEY: So w i t h t h a t i n mind 

5 s h a l l we look at Table 2 since we haven't r e a l l y 

6 resolved Table 1? And we obviously need t o t h i n k 

7 about t h a t a l i t t l e w hile longer. 

8 COMMISSIONER BLOOM: Maybe we could 

9 discuss the testimony? 

10 CHAIRPERSON BAILEY: Yes. 

11 DR. BALCH: We need t o go back and look at 

12 the closure requirements. 

. 13 CHAIRPERSON BAILEY: I agree w i t h you 

14 there. 

15 DR. BALCH: Because you are ab s o l u t e l y 

16 r i g h t . The one f o o t of d i r t on top of anything 

17 greater than 600 m i l l i g r a m s i s going t o be a hazard 

18 t o p l a n t s . So I don't t h i n k the fl a w i s i n the 

19 t a b l e s . I t h i n k i t ' s i n the closure requirements. 

20 CHAIRPERSON BAILEY: Or the t i t l e . 

21 DR. BALCH: Or the t i t l e . 

22 CHAIRPERSON BAILEY: So i f we look at 

23 Table 2 and l e t ' s t a l k about the method. We had 

24 q u i t e a b i t of testimony on the SPLP analysis and 

25 EPA Method 3 00.0. I t h i n k we have agreed t h a t we 
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1 need t o have these l i m i t s expressed i n m i l l i g r a m s j 

I 
2 per kilogram which would remove the EPA SW-846 | 
3 Method 1312 from the Method column and only allow 

4 the EPA Method 300.0. I s t h a t correct? 

5 DR.. BALCH: I t h i n k so. For the 25 f o o t 

6 case we have a model l i m i t from Mr. M u l l i n s of 1,000 

7 m i l l i g r a m s per l i t e r , which would t r a n s l a t e i n t o --

8 CHAIRPERSON BAILEY: 20,000 m i l l i g r a m s per 

9 kilogram. 

10 DR. BALCH: 20,000 m i l l i g r a m s per kilogram 

11 i n the pure p i t waste. 

12 COMMISSIONER BLOOM: 80,000? 

13 DR. BALCH: I n the mixed waste i t would be 

14 20,000. And t h a t would be the number you would want 

15 t o be the l i m i t --

16 CHAIRPERSON BAILEY: But i t doesn't 

17 r e q u i r e the mixing. 

18 DR. BALCH: No, but i f they don't mix i t 

19 they are less l i k e l y t o be i n compliance f o r o n - s i t e 

20 closure, so t h a t ' s t h e i r choice. 

21 CHAIRPERSON BAILEY: To make i t very c l e a r 

22 we can have 20,000 as the l i m i t . Then i f they have 

23 a concentrated --

24 DR. BALCH: I f i t ' s higher they can mix. 

25 CHAIRPERSON BAILEY: They mix. I f i t ' s 
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1 20,000 they are not req u i r e d t o mix, as long as they 

2 meet the 20,000 m i l l i g r a m s per kilogram, so t h a t ' s 

3 where the l i m i t should be, not on what the o r i g i n a l 

4 concentration i s . 

5 DR. BALCH: Right. I would be comfortable 

6 w i t h EPA 300.0 and the 20,000 m i l l i g r a m s per 

7 kilogram l i m i t . 

8 CHAIRPERSON BAILEY: So Theresa, would you 

9 delete EPA instead of 846 Method 1312 SPLP. 

10 MR. SMITH: And you do have testimony t h a t 

11 you can use t h i s t a b l e using EPA 300.0? 

12 DR. BALCH: There was no l i m i t a t i o n . 

13 Dr. Smith t e s t i f i e d t h a t the mixed m a t e r i a l would 

14 normally f a l l i n the other t e s t , but under 

15 cross-examination and also i n my examination of 

16 Dr. Neeper the r e s u l t was i f you had a mixed 

17 m a t e r i a l and i t was dry and you sent i t t o the lab 

18 you could t e l l them t o use 300.0 and they would. 

19 The t r a d e - o f f there i s i f you do the leach t e s t w i t h 

20 1312 which has the a c i d leaching, you a c t u a l l y 

21 probably severely underestimate or overestimate the 

22 a v a i l a b l e c h l o r i d e s because a l o t of the c h l o r i d e s 

23 t h a t you w i l l get from 300.0, you are not going t o 

24 be measuring s t u f f t h a t ' s bound i n c l a y l i n e r s or 

25 otherwise chemically reacted w i t h n a t i v e s o i l s and 

PAUL BACA PROFESSIONAL COURT REPORTERS 
6556b830-4508-4ec7-8aed-b58019e5f39e 



Page 4488 

1 t h ings l i k e t h a t . 

2 MR. SMITH: You would j u s t have the f r e e 

3 chlorides? 

4 DR. BALCH: We are t a l k i n g about free 

5 c h l o r i d e s and t h a t ' s r e a l l y where the r i s k i s and I 

6 t h i n k everybody agreed t h a t f r e e c h l o r i d e s i s r e a l l y 

7 what we are concerned about and 3 00.0 would measure 

8 the fre e c h l o r i d e s . 

9 MR. SMITH: Okay. 

10 CHAIRPERSON BAILEY: Okay. I would l i k e 

11 t o stress t h a t t h i s 20,000 m i l l i g r a m s per kilogram 

12 i s based on the system t h a t Mr. M u l l i n s i n d i c a t e d 

13 would be p r o t e c t i v e of freshwater at 25 f e e t . 

14 DR. BALCH: Right. 

15 CHAIRPERSON BAILEY: And t h a t system 

16 includes the fo u r f e e t of s o i l , t o p s o i l and other 

17 requirements t h a t are d e a l t w i t h . 

18 DR. BALCH: I t h i n k we deal w i t h t h a t i n 

19 the closure s e c t i o n or the remediation s e c t i o n . 

20 You're not going t o have a temporary p i t or b u r i a l 

21 trench t h a t won't have t h a t system i n place. We 

22 need t o make sure of t h a t when we go back and look 

23 at i t . I t h i n k the 2500 i s f o r 20,000 mil l i g r a m s 

24 per kilogram. 

25 CHAIRPERSON BAILEY: Commissioner Bloom, 
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1 do you have an op i n i o n on t h i s ? 

2 COMMISSIONER BLOOM: I would agree tha t 

3 the method would be EPA 300.0. I can't see going 

4 t h a t high on the l i m i t s . I ' l l take a l i t t l e b i t of 

5 time over lunch and f l i p through my notes on t h a t . 

6 CHAIRPERSON BAILEY: Theresa, t h a t needs 

7 t o say under the Method column EPA Method. Thank 

8 you. 

9 DR. BALCH: And 20,000 m i l l i g r a m s per 

10 kilogram. Would you r e f r e s h my memory? Were a l l of 

11 Mr. M u l l i n s ' models done at 1,000? 

12 CHAIRPERSON BAILEY: He only d i d the 

13 25-foot case and 1,000. 

14 DR. BALCH: I don't t h i n k we have anything 

15 t o go on f o r i n c r e a s i n g t h a t l i m i t at greater than 

16 50 fe e t except s a l t bulge, and o r i g i n a l l y when we 

17 looked at t h i s c r i t e r i a f o r greater than 50 fe e t we 

18 put i n or gre a t e r than 100 f e e t we put i n not 

19 a p p l i c a b l e f o r c h l o r i d e s because the s a l t bulge 

20 would f i x i t . 

21 CHAIRPERSON BAILEY: Dr. Neeper's s a l t 

22 bulge models, graphs, showed t h a t i t tapered back t o 

23 the n a t u r a l s t a t e f o r c h l o r i d e concentrations below 

24 50 t o 100 f e e t . 

25 DR. BALCH: Every piece o f data f rom both 
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sides showed the s a l t bulge and never down t o 5 0 

2 f e e t . 

3 CHAIRPERSON BAILEY: So s h a l l we use --

4 are you i n favor of using Mr. Arthur's technique as 

5 simply doubling the l i m i t s and doubling i t again? 

6 Which i s what he said was the basis f o r t h e i r 

7 a r r i v a l at t h e i r c r i t e r i a ? 

8 DR. BALCH: You are applying the waste at 

9 twice the volume of m a t e r i a l . 

10 CHAIRPERSON BAILEY: Uh-huh. So i f we 

11 look at t h a t s e c t i o n greater than 50 f e e t , I t h i n k 

12 we are missing the word "50 f e e t " i n t h a t f i r s t 

13 column. 

14 MR. SMITH: Let me remind you t h a t you 

15 already have a base, which i s whatever i s i n the 

16 c u r r e n t r u l e . 

17 CHAIRPERSON BAILEY: Yes. 

18 MR. SMITH: And you need t o be s a t i s f i e d 

19 w i t h whatever reasoning there was i n e s t a b l i s h i n g 

20 these l i m i t s before you change them. 

21 DR. BALCH: Well, I t h i n k we can go back 

22 t o our d e l i b e r a t i o n s from October 1st t h a t I argued 

23 f o r c h l o r i d e l i m i t s not being a p p l i c a b l e below a 

24 c e r t a i n depth because of the s a l t bulge and there 

25 was a l o t of testimony, and as we already mentioned 
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1 a l l of the raw data showed a s a l t bulge. 

2 MR. SMITH:. Does t h a t support doubling or 

3 does t h a t support 

4 DR. BALCH: I t h i n k i t supports u n l i m i t e d , 

5 I t h i n k . I know I asked Dr. Buchanan t h a t question 

6 d i r e c t l y . He sa i d the e f f e c t of gre a t e r 

7 concentrations of c h l o r i d e s on the s a l t bulge would 

8 not be t o s i g n i f i c a n t l y extend i t downwards, i t 

9 would be t o make the concentration i n t h a t bulge 

10 higher i r r e g a r d l e s s of concentration of m a t e r i a l 

11 t h a t was feeding i t . 

12 COMMISSIONER BLOOM: Say i t one more time. 

13 DR. BALCH: I f you have 50,000 m i l l i g r a m s 

14 of c h l o r i d e and you i n f i l t r a t e water and i t goes 

15 down, i t ' s going t o h i t t h a t s a l t bulge. The e f f e c t 

16 on the s a l t bulge w i l l be t o increase the 

17 concentration w i t h i n the s a l t bulge, not t o increase 

18 the v e r t i c a l extent of the s a l t bulge. I f you have 

19 100,000 or 200,000 m i l l i g r a m s per kilogram i n the 

20 extreme case, you are s t i l l going t o have the same 

21 s i t u a t i o n . I t ' s not going t o change the v e r t i c a l 

22 dimensions of the s a l t bulge. I t ' s going t o 

23 increase the concentration. With t h a t , you are 

24 preventing e s s e n t i a l l y the c h l o r i d e s from m i g r a t i n g 

25 t o the groundwater. 
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1 MR. SMITH: So you have evidence -- i s 

2 t h i s correct? You have evidence that, supports 

3 u n l i m i t e d below 50 f e e t . 

4 DR. BALCH: We have evidence t h a t supports 

5 20,000 f o r 25 f e e t . 

6 MR. SMITH: Right. 

7 DR. BALCH: And then a l l of the p h y s i c a l 

8 data t h a t we have shows the s a l t bulge, which i s i n 

9 the range of 12 t o 3 0 or so f e e t , and t h a t ' s where 

10 the s a l t i s going t o stop, given the n a t u r a l 

11 i n f i l t r a t i o n . 

12 MR. SMITH: Right. So below 50 f e e t your 

13 evidence supports u n l i m i t e d chloride? 

14 DR. BALCH: I t h i n k i t does. The c h l o r i d e 

15 concentration doesn't impact the depth of the s a l t 

16 bulge. 

17 MR. SMITH: So you have evidence t h a t 

18 supports u n l i m i t e d c h l o r i d e and then you have 

19 whatever the current r u l e i s f o r whatever reason i t 

20 was. 

21 DR. BALCH: Right. 

22 MR. SMITH: And i f you are going t o pi c k 

23 something i n the middle, you need t o a r t i c u l a t e on 

24 the record why you're doing t h a t . 

25 DR. BALCH: I guess I would say j u s t 

PAUL BACA PROFESSIONAL COURT REPORTERS 
6556b830-4508-4ec7-8aed-b58019e5f 39e 



Page 4493 

1 doubling because of volume might be a j u s t i f i c a t i o n . 

2 C e r t a i n l y t h a t was what was presented by Mr. 

3 Gantner. I n my mind, I'm not sure i f you are 

4 s p l i t t i n g h a i r s i f you are t r y i n g t o j u s t double. 

5 There i s testimony of people saying those l e v e l s are 

6 p r o t e c t i v e using t h a t model. 

7 COMMISSIONER BLOOM: I j u s t have a concern 

8 t h a t came t o me. We are.now using the EPA Method 

9 3 00. I'm j u s t t r y i n g t o remember. Does t h a t have 

10 the -- would we no longer be using the 20 t o one 

11 d i l u t i o n ? 

12 DR. BALCH: That's what we d i d w i t h the 

13 m u l t i p l i e r . We're not d e l e t i n g i t . B a s i c a l l y the 

14 leach t e s t of 1312, you want t o have enough l i q u i d 

15 i n there so you are completely saturated. That's 

16 why they have the standard 2 0 t o one. Then 

17 e s s e n t i a l l y w i t h a weak ac i d you are leaching every 

18 b i t of the m a t e r i a l t h a t can p o s s i b l y be gotten out 

19 of i t under any mechanism, and then you are 

20 measuring i t . That gives you your m i l l i g r a m s per 

21 l i t e r i n 1312. 

22 The Method 300 app l i e d t o . t h e same 

23 m a t e r i a l i s only going t o give you a measure of fre e 

24 c h l o r i d e s . Those are the c h l o r i d e s t h a t can move 

25 under pressure of water. Keep i n mind w i t h 300 they 
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1 are also applying some pressure, so they are doing 

2 some unnatural t h i n g s t o i t which may also tend t o 

3 make t h a t somewhat conservative, but your r e a l 

4 concern i s the fr e e c h l o r i d e s . And even Dr. Neeper 

5 agreed w i t h t h a t , a l b e i t r e l u c t a n t l y . Free 

6 c h l o r i d e s were the concern. With t h a t , I agree. We 

7 had testimony from Dr. Clay Smith. 

8 COMMISSIONER BLOOM: Robinson. 

9 DR. BALCH: Sorry, we had a Clay Smith who 

10 was a ge o l o g i s t at New Mexico Tech. He t e s t i f i e d 

11 t h a t clays t h a t are i n these f l u i d s , your n a t u r a l 

12 s o i l s t h a t you are mixing i n t o the waste are a l l 

13 going t o bind up some of the c h l o r i d e and make the 

14 300 t e s t show you less c h l o r i d e than i s p o t e n t i a l l y 

15 a v a i l a b l e , but i t does show you what's a v a i l a b l e 

16 under i t does show you fre e c h l o r i d e . The other 

17 c h l o r i d e i s less of a concern. I t stays there. 

18 Dr. Neeper agreed w i t h t h a t , and t h a t i s 

19 completely i n l i n e w i t h the testimony of Dr. 

2 0 Buchanan where he t e s t i f i e d t h a t the clays were 

21 r e a l l y a great p r o t e c t i o n w i t h i n the waste m a t e r i a l . 

2 2 You have clays i n your d r i l l i n g mud and they 

23 i n h e r e n t l y cause a r a t e of p r o t e c t i o n up and down. 

24 CHAIRPERSON BAILEY: Dr. Neeper's E x h i b i t 

25 5 t h a t was submitted January 23rd of 2012, on Page 
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1 3 9 he shows graphs of the moisture p o t e n t i a l and 

2 s o i l c h l o r i d e versus depth, and i n each one of h i s 

3 graphs f o r dry s o i l c h l o r i d e i t shows t h a t the s a l t 

4 bulge seemed t o go t o normal t o background at 3 0 t o 

5 35 fe e t in-depth from the surface. 

6 DR. BALCH: Already back i n t o the 

7 background at 3 0 do 3 5 feet? 

8 CHAIRPERSON BAILEY: Yes. 

9 DR. BALCH: That's consi s t e n t w i t h Dr. 

10 Buchanan's observations from l o o k i n g at the p i t s and 

11 s o i l s i n New Mexico and h i s a c t u a l p h y s i c a l data as 

12 w e l l from the t e s t s i t e s t h a t he presented. So I 

13 t h i n k the two easy things t o do are t o keep the 

14 o r i g i n a l one. Then i f we d i d n ' t t h i n k there was 

15 enough evidence, change i t t o not n e c e s s a r i l y being 

16 important at a l l or t r y t o f i g u r e out a way we could 

17 j u s t i f y a number i n between the two. 

18 CHAIRPERSON BAILEY: The a p p l i c a t i o n i n 

19 E x h i b i t 20 Table 2 f o r depths gr e a t e r than 50 fee t 

20 below the bottom of the p i t suggests 5,000 

21 m i l l i g r a m s per l i t e r , which would t r a n s l a t e t o 

j 

22 100,000 m i l l i g r a m s per kilogram. No, more than ; 

23 t h a t . Sorry. M u l t i p l y i n g the 5,000 times 20 gives 

24 us 100,000. 

25 COMMISSIONER BLOOM: Times --

j 
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1 CHAIRPERSON BAILEY: So the i n i t i a l 

2 concentration could be as much as 400,000, which i s 

3 the top of the range f o r p i t s t h a t were sampled i n 

4 the Southeast by the In d u s t r y as i n d i c a t e d i n 

5 Dr. Neeper 1s E x h i b i t 5 Page 9 t h a t was submitted on 

6> January 23rd, 2012. 

7 DR. BALCH: Well, the range i s good and i t 

8 may be important t o note t h a t the 5,000 mi l l i g r a m s 

9 per l i t e r i s simply the doubling of t h e i r 2500 

10 m i l l i g r a m s per l i t e r l i m i t from 25 t o 50 f o o t case. 

11 So i t would have t o be dependent upon whether you 

12 be l i e v e i t ' s j u s t i f i a b l e t o j u s t double. Now, we've 

13 already sai d t h a t number of 25 t o 50 f e e t should be 

14 based on the modeling work tha t was done by 

15 Mr. M u l l i n s which had the number of 1,000. This i s 

16 not t o say t h a t Mr. M u l l i n s couldn't go i n there 

17 w i t h a 2500 m i l l i g r a m s per l i t e r number and s t i l l 

18 demonstrate t h a t i t would be p r o t e c t i v e even of the 

19 models but he d i d n ' t . 

20 CHAIRPERSON BAILEY: He d i d n ' t give t h a t 

21 t o us. 

22 DR. BALCH: Right. So at around 2 5 f e e t 

23 we are lo o k i n g at a model safety f a c t o r at 1,000. 

24 CHAIRPERSON BAILEY: M i l l i g r a m s per l i t e r . 

25 DR. BALCH: Mil l i g r a m s per l i t e r . 

PAUL BACA PROFESSIONAL COURT REPORTERS 
6556b830-4508-4ec7-8aed-b58019e5f39e 



Page 4497 

1 CHAIRPERSON BAILEY: Which may t r a n s l a t e 

2 t o 20,000 m i l l i g r a m s per kilogram. 

3 DR. BALCH: I t h i n k the only numbers we 

4 can j u s t i f y are the o r i g i n a l l i m i t , 40,000 or not 

5 a p p l i c a b l e . 

6 MR. SMITH: When you say the o r i g i n a l 

7 l i m i t , j u s t f o r the record, you mean the current 

8 l i m i t i n the rule? 

9 DR. BALCH: The current l i m i t . I t h i n k 

10 keeping the cur r e n t l i m i t would probably be 

11 i n c o n s i s t e n t w i t h what we have already done f o r the 

12 case of 25 t o 50 f e e t . Do you know what the current 

13 l i m i t is? 

14 CHAIRPERSON BAILEY: The current l i m i t f o r 

15 in-place b u r i a l at 50 t o i00 f e e t i s 500 m i l l i g r a m s 

16 per kilogram. 

17 DR. BALCH: Half of what we already 

18 accepted f o r t h a t shallower case. So I t h i n k 

19 s t a y i n g w i t h t h a t number would not be appropriate. 

2 0 CHAIRPERSON BAILEY: No, 50 0 m i l l i g r a m s 

21 per kilograms, not m i l l i g r a m s per l i t e r . 

22 DR. BALCH: Right. E i t h e r case I don't 

23 t h i n k i t would be appropriate. We have modeling 

24 data t h a t says at 25 f e e t we have 1,000 mi l l i g r a m s 

25 per l i t e r , approximately 20,000 m i l l i g r a m s per 
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1 kilogram i s p r o t e c t i v e . So t h a t leaves a simple 

2 doubling of the number or saying t h a t the s a l t bulge 

3 i s going t o take care of i t and i t doesn't matter 

4 what the concentration i s . 

5 CHAIRPERSON BAILEY: There was a l o t of 

6 testimony from Dr. Neeper concerning s a l t bulge. 

7 His graphs i n d i c a t e r e t u r n t o background l e v e l by 3 0 

8 t o 35 f e e t . 

9 DR. BALCH: Dr. Buchanan said b a s i c a l l y 

10 the same t h i n g . 

11 CHAIRPERSON BAILEY: Yes, but I can't 

12 reference Dr. Buchanan's c h a r t s . I have 

13 Dr. Neeper's charts r i g h t here. I f we doubled the 

14 1,000 m i l l i g r a m s per l i t e r f o r depths greater than 

15 50 f e e t below the trench, t h a t gives us 2,000 

16 m i l l i g r a m s per l i t e r which t r a n s l a t e s t o --

17 DR. BALCH: Approximately 40,000. 

18 CHAIRPERSON BAILEY: -- approximately 

19 4 0,000 m i l l i g r a m s per kilogram. 

20 MR. SMITH: Who was i t t h a t t e s t i f i e d t o 

21 the doubling of t h a t f i g u r e ? 

22 CHAIRPERSON BAILEY: Mr. Arthur. 

23 MR. SMITH: Perhaps i f you review h i s 

24 testimony around there he would have given you some 

25 reason f o r having doubled i t . 
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1 CHAIRPERSON BAILEY: Mr. Art h u r on Page 

2 591 leading i n t o 592, and I ' l l quote you t h a t 

3 paragraph. " I f we focus on the other two, c h l o r i d e 

4 and TPH, what we have r e a l l y done i s l o o k i n g at 

5 c h l o r i d e being something t h a t i s r e a l l y k i n d of our 

6 i d e n t i f i e r , i t can be mobile. What we have said i s 

7 under i f less than 50 f e e t we've set a l i m i t of 

8 5,000 m i l l i g r a m s per kilogram. And then at 50 t o 

9 100 f e e t , so we are f u r t h e r away from the a q u i f e r , 

10 we doubled t h a t l i m i t and then doubled i t again i f 

11 we are more than 100 f e e t . So we are recognizing on 

12 r e a l l y an environmental r i s k basis what those can 

13 be." That was h i s reasoning behind doubling. 

14 DR. BALCH: This i s the bus f i v e blocks 

15 away and you step out i n f r o n t of i t ? 

16 CHAIRPERSON BAILEY: No, t h a t was 

17 Dr. Thomas t h a t t a l k e d about r i s k . 

18 DR. BALCH: Oh, Dr. Thomas. I t h i n k 
/ 

19 there's less j u s t i f i c a t i o n f o r somewhat a r b i t r a r i l y 

20 doubling the number than there i s f o r j u s t saying i t 

21 doesn't matter. I can make a strong argument f o r i t 

22 doesn't matter. I'm not sure i f I can make a strong 

23 argument f o r simply doubling i t , besides the f a c t 

24 t h a t we had expert testimony saying the r e s u l t s were 

25 p r o t e c t i v e . 
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1 CHAIRPERSON BAILEY: I'm not w i l l i n g t o 

2 say u n l i m i t e d at 50 f e e t . I do not accept t h a t . 

3 DR. BALCH: When we changed Table 1 before 

4 we d i d u n l i m i t e d at 100 fe e t and we had, I t h i n k , 

5 doubling i t 51 t o 100 f e e t . We had a t h i r d case i n 

6 what would be Table 2. F i f t y t o 100 and greater 

7 than 10 0. But I'm not sure i f t h a t w i l l work 

8 because we were deal i n g w i t h people at 

9 cross-purposes. 

10 CHAIRPERSON BAILEY: Right. 

11 MR. SMITH: Chairperson Bailey, i s your 

12 discomfort w i t h saying i t doesn't matter at 50 fe e t 

13 your desire t o exercise an abundance of caution 

14 given the r i s k s , the consequences of c h l o r i d e s 

15 reaching the groundwater? 

16 CHAIRPERSON BAILEY: I t h i n k t h a t you have 

17 summarized my concerns. 

18 MR. SMITH: There was testimony on r i s k , 

19 wasn't there, t h a t when you're going t o take i n t o 

2 0 account r i s k you not only have t o take i n t o account 

21 the l i k e l i h o o d of something happening but the 

22 s e v e r i t y of consequences of t h a t happening? So 

23 something may not be p a r t i c u l a r l y l i k e l y , but i f the 

24 consequences are p a r t i c u l a r l y severe you may analyze 

25 t h a t d i f f e r e n t l y ? I f t h a t ' s the case, t h a t may be 
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1 your j u s t i f i c a t i o n f o r your discomfort at saying 

2 u n l i m i t e d at 50. I f you p o s i t t h a t and then say, 

3 "Well, we have evidence saying t h a t u n l i m i t e d i s a l l 

4 r i g h t , " but because of the s e v e r i t y of the 

5 consequences you are not comfortable w i t h saying 

6 u n l i m i t e d . And so i n an abundance of caution you 

7 want t o do something else. And then you have your 

8 bus argument from Dr. Thomas and you may say,"Well, 

9 c e r t a i n l y doubling reduces the r i s k or the 

10 consequences of the r i s k . " And i n an abundance of 

11 c a u t i o n you may be able t o j u s t i f y your doubling i n 

12 t h a t way. 

13 DR. BALCH: There may be another way t o 

14 j u s t i f y doubling as w e l l . A t y p i c a l engineering 

15 s a f e t y f a c t o r i s 200 percent. 

16 CHAIRPERSON BAILEY: But I would l i k e t o 

17 thank Mr. Smith f o r a r t i c u l a t i n g what I was f e e l i n g 

18 and what I was unable t o put i n words myself. Yes, 

19 I agree f u l l y w i t h e v e r y t h i n g you j u s t s a i d 

2 0 concerning my reluctance t o accept u n l i m i t e d 

21 numbers. 

22 DR. BALCH: At 50 fe e t or ever? 

23 CHAIRPERSON BAILEY: At 50 f e e t . 

24 DR. BALCH: What about 10 0 feet? We could 

25 add another row --we have a 50 t o 100 f e e t case and 
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1 then a gre a t e r than 100 f e e t case and keep every 

2 number the same except the c h l o r i d e . 

3 CHAIRPERSON BAILEY: IPANM's t a b l e does 

4 have a se c t i o n f o r no r e s t r i c t i o n at greater than 

5 100 f e e t . 

6 DR. BALCH: I don't t h i n k t h a t ' s a good 

7 idea f o r the TPH and Benzene. I t h i n k w i t h 

8 c h l o r i d e s there's ample j u s t i f i c a t i o n . 

9 CHAIRPERSON BAILEY: I can accept the 

10 doubling as an acceptable method but not u n l i m i t e d . 

11 DR. BALCH: So you would go 20, 40, 80? 

12 CHAIRPERSON BAILEY: Yes. 

13 DR. BALCH: I t h i n k t h a t w i l l probably be 

14 a good compromise. I t h i n k i t ' s u n l i k e l y you would 

15 run i n t o a case where you had 80,000 anyway. 

16 CHAIRPERSON BAILEY: So are you suggesting 

17 changing t h i s t a b l e f o r between 50 and 100 and then 

18 greater than 100? 

19 DR. BALCH: And f o r a l l other values, BTEX 

2 0 and Benzene keep the same l i m i t s and f o r c h l o r i d e 

21 have 80 f o r greater than 100 and 40 f o r 50 t o 100. 

22 CHAIRPERSON BAILEY: So 25 t o 50 fe e t 

23 below tren c h p i t and the second se c t i o n would be 
24 greater than 50 f e e t or 51 t o 100 feet? 

25 DR. BALCH: Right. 
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1 CHAIRPERSON BAILEY: Then the t h i r d 

2 s e c t i o n would be gre a t e r than 100 f e e t but 

3 maint a i n i n g TPH --

4 DR. BALCH: The only value t h a t changed, 

5 TPH changed between 25 and 50 and greater than 50, 

6 but I t h i n k t h a t i t ' s okay t o leave t h a t value. 

7 CHAIRPERSON BAILEY: Of 1,000. 

8 DR. BALCH: I would j u s t r e a l l y worry 

9 about the c h l o r i d e s . I t h i n k t h a t ' s the biggest 

10 concern. 

11 COMMISSIONER BLOOM: At the end of the day 

12 you s t i l l end up w i t h e a r t h t h a t i s 20,000 

13 m i l l i g r a m s per kilogram or even 80,000 m i l l i g r a m s 

14 per kilogram four f e e t under the surface and under a 

15 l i n e r . 

16 DR. BALCH: With a l i n e r w i t h four f e e t of 

17 top cover and the rev e g e t a t i o n , which would not. take 

18 i f c h l o r i d e s are making i t through. 

19 CHAIRPERSON BAILEY: And t h a t ' s based on 

20 Mr. M u l l i n s ' modeling i n d i c a t i n g the 20,000 

21 m i l l i g r a m s per kilogram had e s s e n t i a l l y n e g l i g i b l e 

22 impact. 

23 DR. BALCH: At 25. 
24 CHAIRPERSON BAILEY: At 25 f e e t . That's 

25 my reasoning and my acceptance of Mr. M u l l i n s ' 
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1 modeling. 

2 COMMISSIONER BLOOM: You're t a l k i n g about 

3 moving down towards groundwater. 

4 CHAIRPERSON BAILEY: Yes. But i t ' s the 

5 e n t i r e system t h a t was p a r t of h i s modeling, not 

6 j u s t t h a t --

7 COMMISSIONER BLOOM: I was t a l k i n g about 

8 having these concentrations w i t h i n f o u r f e e t of the 

9 s o i l . 

10 DR. BALCH: I t h i n k i t doesn't r e a l l y 

11 matter i f i t ' s 20,000 or 80,000. The pl a n t s are 

12 going t o die anyway. I f there was exposure. You 

13 would minimize the r i s k of t h a t exposure by 

14 a p p r o p r i a t e l y remediating the s i t e , according t o the 

15 s p e c i f i c a t i o n s by Dr. Buchanan. 

16 CHAIRPERSON BAILEY: Which t a b l e are we 

17 on? 

18 DR. BALCH: We are s t i l l on Table 2. So I 

19 t h i n k , Theresa, t h i s would be EPA Method 300.0 and 

20 5,000 m i l l i g r a m s per l i t e r would become 40,000 

21 m i l l i g r a m s per kilogram, and I t h i n k Commissioner 

22 B a i l e y and I were i n agreement of c r e a t i n g a t h i r d 

23 category and copying the g r e a t e r than 50 fe e t p a r t 

24 of the t a b l e s . 

25 CHAIRPERSON BAILEY: I f you go down t o the 
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1 bottom c e l l and h i t "enter" there -- t h a t ' s not good 

2 enough. 

3 DR. BALCH: You want t o enter -- I t h i n k 

4 you can copy t h a t whole block and i n s e r t i t below. 

5 CHAIRPERSON BAILEY: Let's take a lunch 

6 break. 

7 MR. SMITH: Before you break f o r lunch, 

8 you may, Theresa, want t o make the changes t h a t were 

9 made i n t h a t second t i e r there i n red. And I t h i n k 

10 given what you a l l are contemplating doing, you want 

11 t o change the l e f t - m o s t p o r t i o n of the second t i e r 

12 t o 51 t o 100 f e e t ; i s t h a t correct? 

13 DR. BALCH: Right. 

14 COMMISSIONER BLOOM: I t h i n k almost a l l of 

15 t h i s w i l l be i n there f o r the values. 

16 MR. SMITH: I t h i n k you probably want t o 

17 match the 51-100 the way i t i s i n the above. There 

18 you go. 

19 COMMISSIONER BLOOM: What we have above i s 

20 greater than 50 f e e t . 

21 DR. BALCH: We can make those consistent 

22 w i t h the r e s u l t s i n Table 1. 

23 COMMISSIONER BLOOM: Yeah. 

24 DR. BALCH: This seems l i k e a good place 

25 t o stop f o r now. 
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1 CHAIRPERSON BAILEY: Let's take a break 

2 f o r lunch and come back by ten a f t e r 1:00. 

3 (Note: The hearing stood i n recess at 

4 11:48 t o 1:10) 

5 CHAIRPERSON BAILEY: Before we broke f o r 

6 lunch there were some questions concerning the 

7 concentrations of c h l o r i d e s and t h e i r impact on the 

8 depth or the size of the s a l t bulge. So I went back 

9 i n t o the t r a n s c r i p t and found where Dr. Neeper 

10 responded t o questions concerning the concentration 

11 of c h l o r i d e s being so much higher i n the p i t s . The 

12 bulges s t i l l seem t o be focusing on the 10 t o 20 

13 f o o t depths on h i s e x h i b i t s , and h i s responses would 

14 be, " I t wouldn't be f o r the contents of the p i t . " 

15 The question i s on Page 1298 of the 

16 t r a n s c r i p t , "But I'm l o o k i n g f o r the s t o r y on the 

17 conc e n t r a t i o n of c h l o r i d e s . I t doesn't seem t o be 

18 much of a f a c t o r i n the depth of the bulge." 

19 And Dr. Neeper responded, " I t wouldn't be 

20 f o r the contents of the p i t because t h a t ' s going t o 

21 depend on what was i n the p i t and how much got moved 

22 o f f . The bottom of the leading edge i s going t o 

23 depend more on the t r a n s p o r t process than the 

24 concentration. I t w i l l b u i l d up higher behind i t , 

25 but i t doesn't go f a s t e r i n the d i f f u s i o n f r o n t j u s t 
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1 because you have a higher concentration. The speed 

2 of progress i s n ' t f a s t e r . The f l u x i s p r o p o r t i o n a l 

3 t o the gradient of the concentration." 

4 I skipped a few sentences along the way 

5 there, but i t showed the con c e n t r a t i o n was not as 

6 large of a f a c t o r . 

7 DR. BALCH: The same as Dr. Buchanan's 

8 testimony. 

9 COMMISSIONER BLOOM: The l a r g e r 

10 concentration doesn't move f a s t e r . 

11 DR. BALCH: Doesn't move fa s t e r ? 

12 COMMISSIONER BLOOM: Commissioner, I was 

13 l o o k i n g over some things at lunch and found a r a t h e r 

14 large d i f f e r e n c e between the '07 and the '09 

15 versions. I f we look at NMOGA's E x h i b i t 20, Page 

16 34 . 

17 CHAIRPERSON BAILEY: Okay. 

18 COMMISSIONER BLOOM: At C, i t uses i n the 

19 context of o n - s i t e t r e n c h b u r i a l , the sampling the 

20 contents, i t looks l i k e the l i m i t there was changed 

21 t o 3,000 m i l l i g r a m s per l i t e r . 

22 CHAIRPERSON BAILEY: Right, f o r the trench 

23 b u r i a l . 

24 COMMISSIONER BLOOM: For trench b u r i a l . 

25 CHAIRPERSON BAILEY: And t h a t was at a 
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1 depth of - -

2 COMMISSIONER BLOOM: 2 5 t o --

3 CHAIRPERSON BAILEY: Greater than 50 feet? 

4 COMMISSIONER BLOOM: Greater than 50 f e e t . 

5 That would be i n the s i t e . I t ' s not i n t h i s section 

6 but probably i n the s i t i n g , r e l a t e d t o s i t i n g of 

7 b u r i a l trenches. 

8 CHAIRPERSON BAILEY: And t h a t was 

9 m i l l i g r a m s per l i t e r , which would t r a n s l a t e --

10 m u l t i p l y t h a t by 20 and you get 60,000. 

11 DR. BALCH: At 50 f e e t . 

12 COMMISSIONER BLOOM: At 50 f e e t . 

13 CHAIRPERSON BAILEY: So our t a b l e at 

14 40,000 i s even more s t r i n g e n t than what the current 

15 allowance i s . 

16 DR. BALCH: Well, I t h i n k t h a t the 

17 d i f f e r e n c e may be the method. 

18 CHAIRPERSON BAILEY: And the f a c t t h a t 

19 i t ' s a trench b u r i a l as opposed t o an in-place 

20 b u r i a l . 

21 DR. BALCH: Yeah. They are t a l k i n g about 

22 the Method 300.1. They are using 1312, which I 

23 t h i n k has been es t a b l i s h e d as g i v i n g you a very high 

24 concentration of c h l o r i d e s . 

25 CHAIRPERSON BAILEY: The in-place b u r i a l 
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1 of waste from a temporary p i t or a d r y i n g pad 

2 between 50 and 100 f e e t was 500 m i l l i g r a m s per 

3 kilogram so the trench b u r i a l allowed f o r much 

4 higher concentrations of c h l o r i d e s . The current 

5 r u l e , what we are working on doesn't make a 

6 d i s t i n c t i o n between in-place b u r i a l and trench 

7 b u r i a l , and what would be the i n c e n t i v e f o r anyone 

8 t o use the trench b u r i a l , which would be more 

9 p r o t e c t i v e w i t h i t s l i n e r s - t h a n the, in-place b u r i a l 

10 where the l i n e r s may get chewed up i n the mixing 

11 process. So we don't have any i n c e n t i v e b u i l t i n t o 

12 t h i s r u l e as we're d e l i b e r a t i n g . 

13 DR. BALCH: Well, I t h i n k trench b u r i a l 

14 would be more based upon where you would want t o 

15 lo c a t e the waste o n - s i t e . You might e l e c t t o move 

16 the p i t contents or commingle two p i t contents i n t o 

17 one trench. Your i n c e n t i v e i s going t o be 

18 o p e r a t i o n a l . I t ' s going t o be best p r a c t i c e . I t ' s 

19 not -- I guess I have a hard time d i f f e r e n t i a t i n g 

20 between a trench b u r i a l and a b u r i a l i n place. Yes, 

21 w i t h a b u r i a l i n place you may do some damage t o the 

22 bottom l i n e r of the p i t , but i n the long-term, the 

23 p r o t e c t i o n i s not provided by the bottom l i n e r 

24 anyway, i t ' s provided by the s a l t bulge and the slow 

25 i n f i l t r a t i o n r a t e s . 
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1 CHAIRPERSON BAILEY: With the top l i n e r of 

2 fou r f e e t of the s o i l and the vegetation. 

3 DR. BALCH: The top l i n e r p r o t e c t s the 

4 surface, yes, but the top l i n e r , the f o u r ' f e e t of 

5 cover and then the v e g e t a t i o n i s also p a r t of t h a t 

6 p r o v i s i o n . 

7 CHAIRPERSON BAILEY: Right. 

8 DR. BALCH: I guess I don't t h i n k i t ' s 

9 important t o d i f f e r e n t i a t e the temporary p i t and the 

10 trenches. What's r e q u i r e d i s the bulge i n my mind. 

11 COMMISSIONER BLOOM: The other t h i n g I saw 

12 there was the reference t o concentrations of 

13 inorganic water contaminants s p e c i f i e d i n Subsection 

14 A of 20.6.2.3103 NMAC and the same f o r organic water 

15 contents there. We t a l k e d a l i t t l e b i t about t h i s , 

16 and I was concerned o r i g i n a l l y t h a t t h a t hadn't been 

17 n o t i c e d but i t a c t u a l l y was no t i c e d and 

18 DR. BALCH: This p a r t i c u l a r s e c t i o n wasn't 

19 omitted. 

20 COMMISSIONER BLOOM: But as I looked at i t 

21 more I got worried about -- I don't f e e l I heard 

22 evidence t o remove a l l those. 

23 DR. BALCH: There's 5,000 some p o t e n t i a l 

24 components you could look f o r . I t h i n k there was 

25 testimony, i n p a r t i c u l a r Dr. Thomas. I t r e a l l y goes 
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1 back t o the vector argument. I f you are going t o 

2 have a r i s k you can use a few thi n g s t h a t w i l l t e l l 

3 you t h a t a dangerous occurrence has happened, and i n 

4 t h a t case i t ' s not necessary t o t e s t f o r every one 

5 of those 5,000 components. You can j u s t t e s t f o r 

6 the ones t h a t t e l l you i t ' s l i k e l y y o u ' l l have the 

7 other components there. 

8 I t h i n k there's an argument f o r going from 

9 5,000 odd components on t h a t l i s t t o four on the 

10 t a b l e . These are the r e p r e s e n t a t i v e elements. They 

11 are also f a i r l y easy t o t e s t f o r , whereas some of 

12 the others may not be. C e r t a i n l y i f you're t e s t i n g 

13 f o r 5,000 components, t h a t ' s q u i t e expensive. 

14 CHAIRPERSON BAILEY: The SPLP would be 

15 necessary f o r analysis of many of those c o n s t i t u e n t s 

16 of the 3103 r e g u l a t i o n . And since we have agreed 

17 not t o use the SPLP an a l y s i s , then we wouldn't even 

18 be able t o re q u i r e the an a l y s i s f o r a l l of the 

19 components i n Sections A and B of 3103. 

20 DR. BALCH: I t h i n k we had e s s e n t i a l l y the 

21 same discussion when we t a l k e d about t h i s before. 

22 CHAIRPERSON BAILEY: I t h i n k i t was 

23 Dr. Thomas who said t h a t many of those c o n s t i t u e n t s 

24 aren't even found i n the o i l f i e l d waste. So we had 

2 5 reached the p o i n t i n Table 2 where we were 
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1 discussing below 100 f e e t . 

2 DR. BALCH: The previous r u l e said at 50 

3 f e e t you can have e s s e n t i a l l y 60,000. 

4 CHAIRPERSON BAILEY: Yes. 

5 DR. BALCH: So I t h i n k doubling t h a t 100 

6 f e e t t o 80,000 would provide the reasonable 

7 p r o t e c t i o n s t h a t Mr. Smith had gathered from your 

8 discussion of the r i s k versus the p o t e n t i a l hazard. 

9 CHAIRPERSON BAILEY: So you are suggesting 

10 t h a t we keep t h a t at 60,000 m i l l i g r a m s per kilogram? 

11 DR. BALCH: I said 80. 

12 CHAIRPERSON BAILEY: Well,no, i f we go t o 

13 three --

14 DR. BALCH: Well, 3,000 m i l l i g r a m s per 

15 l i t e r i n the e x i s t i n g r u l e would apply t o 50 f e e t . 

16 CHAIRPERSON BAILEY: Okay. 

17 DR. BALCH: That would roughly t r a n s l a t e 

18 t o 60,000 under the e x i s t i n g r u l e . 

19 CHAIRPERSON BAILEY: So you are suggesting 

20 t h a t we have 80,000 m i l l i g r a m s per kilogram? 

21 DR. BALCH: Yes. 

22 CHAIRPERSON BAILEY: And t h a t ' s based on 

23 Mr. A r t h u r ' s doub l ing and doubl ing? 

24 DR. BALCH: R i g h t . These ranges, w h i l e I 

25 t h i n k t h a t they do p rov ide some added s e c u r i t y , the 
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1 one t h i n g you do have t o be a l i t t l e b i t concerned 

2 about, and I'm sure we are going t o t a l k about t h i s 

3 in-depth t h i s afternoon, i s what could go up. So i f 

4 you have at l e a s t some l i m i t on what could go down 

5 t h a t gives you the s t a r t i n g p o i n t f o r t h a t 

6 discussion. I t h i n k you are probably c o r r e c t i n 

7 saying you don't want t o have an u n l i m i t e d amount 

8 f o r fo u r f e e t of surface. 

9 CHAIRPERSON BAILEY: Do we need f u r t h e r 

10 discussion on Table 2? 

11 DR. BALCH: I'm okay w i t h i t excepting the 

12 a s t e r i s k and EPA Method 300.0 i n 25 t o 50 f e e t . 

13 CHAIRPERSON BAILEY: Well, the a s t e r i s k 

14 means "or other t e s t methods approved by the 

15 D i v i s i o n . " 

16 DR. BALCH: Right. That wasn't there and 

17 i t wasn't i n the other s e c t i o n . 

18 CHAIRPERSON BAILEY: Mr. Bloom, do you 

19 want t o discuss t h i s one? 

20 COMMISSIONER BLOOM: No, I don't have any 

21 more discussion. 

22 DR. BALCH: I f I could suggest, I t h i n k 

23 t h a t Table 2 now gives us a l i t t l e b i t of guidance 

24 f o r Table 1. But while Table 2 i s f r e s h i n our 

25 minds i t may not be a bad idea t o look at closure 
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1 and reclamation t o make sure t h a t we switch our 

2 thought process or make sure our thought process 

3 includes p r o t e c t i o n of p l a n t s at surface. 

4 CHAIRPERSON BAILEY: Why don't we go back 

5 t o closure requirements so we can --

6 MR. SMITH: Before you do t h a t , may I 

7 p o i n t something out? 

8 CHAIRPERSON BAILEY: Yes. 

9 MR. SMITH: Theresa j u s t pointed out t o me 

10 i n the TPH s e c t i o n of t h i s t a b l e on below 100, you 

11 have 1,000 m i l l i g r a m s per kilogram and you had 

12 changed t h a t t o 2500 m i l l i g r a m s per kilogram on your 

13 p r i o r -- when you j u s t had one t a b l e . 

14 DR. BALCH: That was the recommendation 

15 of -- the proponents were recommending t h a t change 

16 f o r -- w e l l , I t h i n k we are going back t o where we 

17 had merged those t a b l e s . 

18 MR. SMITH: Right. 

19 DR. BALCH: We d i d t h a t exercise and we 

20 r e a l i z e d there was confusion between m i l l i g r a m s per 

21 l i t e r and m i l l i g r a m s per kilogram so we can 

22 c e r t a i n l y discuss changing t h a t l i m i t f o r TPH again, 

23 but I don't know -- I can't remember i f we ended 

24 changing t h a t t o 2500. 

25 MR. SMITH: And 25 t o 50 you had changed 
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1 TPH t o , i t looks l i k e , 100 mi l l i g r a m s per kilogram. 

2 Oh, you have got t h a t . 50 and 10. Okay. I guess 

3 the only d i f f e r e n c e i s i n the over 100 feet you had 

4 2500 m i l l i g r a m s per kilogram on the TPH. 

5 DR. BALCH: Right. The proponents --

6 t h a t ' s because we t r i e d t o merge two ta b l e s . 

7 MR. SMITH: Right. 

8 DR. BALCH: I t h i n k whatever discussion we 

9 had t h a t came up w i t h t h a t number may not be 

10 rele v a n t given our b e t t e r understanding of the 

11 values t h a t are i n the t a b l e s . 

12 MR. SMITH: Okay. 

13 DR. BALCH: I s t h a t something t h a t you 

14 want t o share w i t h me? We had o r i g i n a l l y changed --

15 when we added the greater than 100 category we 

16 allowed the TPH of 2500. That's i n our Table 1. 

17 CHAIRPERSON BAILEY: Right. I t h i n k we 

18 should stay w i t h 1,000. 

19 DR. BALCH: C e r t a i n l y what the proponents 

20 were asking f o r was greater than 50 on 1,000. So i f 

21 we want t o change the f i g u r e I t h i n k we have t o f i n d 

22 something i n the record t h a t j u s t i f i e s the change. 

23 So I would leave i t the same i n both of the two 

24 lower cases. 

25 CHAIRPERSON BAILEY: The current r u l e f o r 
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1 o n - s i t e closure in-place b u r i a l f o r groundwater j 

2 between 50 and 100 fe e t f o r TPH i s 2500 milligrams j 

3 per kilogram. For groundwater more than 100 fe e t j 

i 
4 TPH as determined by EPA Method 418.1. Now, there's jj 5 a d i f f e r e n c e there i n methods, which may have an 

6 impact on what t h a t standard i s . 

7 DR. BALCH: I don't know i f we had 

8 testimony -- w e l l , we d i d n ' t have testimony about 

9 TPH. 

10 CHAIRPERSON BAILEY: Because the 

11 a p p l i c a t i o n i n t h i s EPA Method 8015M and the current 

12 r u l e , the EPA Method 418.1, I don't t h i n k we can be 

13 changing anything without knowing the d i f f e r e n c e i n 

14 the a n a l y s i s . 

15 DR. BALCH: There's two paths t o take. I 

16 t h i n k you can take 8015M at 1000 t h a t the proponents 

17 are asking f o r i n t h i s a p p l i c a t i o n or you r e v e r t 

18 back t o the o r i g i n a l r u l e , which had 2500 mil l i g r a m s 

19 w i t h a d i f f e r e n t standard. 

2 0 CHAIRPERSON BAILEY: With A d i f f e r e n t 

21 a n a l y s i s . 

22 DR. BALCH: Right. 

23 MR. SMITH: Did you have testimony on the 

24 change of the method f o r TPH, changing i t t o 8015M? 

25 CHAIRPERSON BAILEY: Not t h a t I r e c a l l . 

! 

PAUL BACA PROFESSIONAL COURT REPORTERS 
6556b830-4508-4ec7-8aed-b58019e5f39e 



Page 4517 

1 COMMISSIONER BLOOM: I don't r e c a l l . 

2 DR. BALCH: Not d i r e c t . I mean, I t h i n k 

3 i t was -- I don't t h i n k they s p e c i f i c a l l y s t a t e d why 

4 the method changed. What method do you have i n the 

5 e x i s t i n g rule? 

6 CHAIRPERSON BAILEY: I n the e x i s t i n g r u l e 

7 we had TPH as determined by EPA SW-846 Method 418.1 

8 or other EPA method approved by the D i v i s i o n t h a t 

9 the D i v i s i o n approved, does not exceed 2500 

10 m i l l i g r a m s per kilogram. So- i t ' s EPA SW-846 Method 

11 418.1. 

12 DR. BALCH: I have no idea what t h a t t e s t 

13 i s . 

14 MR. SMITH: Well, what about the r e s t of 

15 the methods up here? Are they d i f f e r e n t ? 

16 CHAIRPERSON BAILEY: I w i l l read t o you 

17 what the cur r e n t r u l e i s f o r groundwater greater 

18 than 100 f e e t . Benzene as determined by EPA SW-846 

19 Method 8021B or 8260B does not exceed 0.2 mi l l i g r a m s 

20 per kilogram. 

21 DR. BALCH: So we had the IB. 

22 CHAIRPERSON BAILEY: I s t h a t up there f o r 

23 Benzene? 

24 MR. SMITH: Look at --

25 CHAIRPERSON BAILEY: T o t a l BTEX, one of 
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1 our c o n s t i t u e n t s , as determined by EPA SW-846 Method 

2 8021B or 8260B does not exceed 50 m i l l i g r a m s per 

3 kilogram. So do we have f o r BTEX SW-84 6 method 

4 8021B? 

5 DR. BALCH: Yes. 

6 CHAIRPERSON BAILEY: Should we include 

7 t h a t whole s t r i n g of analysis of d e s c r i p t i o n i n EPA 

8 SW-846 Method 8021B or 817860? 

9 DR. BALCH: One way might be t o add t h a t , 

10 the 8021 and apply the a s t e r i s k , and t h a t would 

11 allow whatever the D i v i s i o n determines t o be the 

12 best p r a c t i c e t o be allowable. 

13 CHAIRPERSON BAILEY: But r a t h e r than j u s t 

14 have 8021B we can say EPA SW-864 Method -- dash 846 

15 Method 8021B. 

16 DR. BALCH: Then I would j u s t put an 

17 a s t e r i s k and erase the r e s t of the l i n e . I f 8015M 

18 i s appropriate, I guess the D i v i s i o n would allow i t . 

19 CHAIRPERSON BAILEY: Well, they do allow 

2 0 i t f o r GRO and DRO combined f r a c t i o n . There's a 

21 discrepancy there because i n the t a b l e we are 

22 lo o k i n g at i t has TPH and i n parenthesis GRO plus 

23 DRO. But i n the current r u l e they make a 

24 d i s t i n c t i o n f o r standards f o r TPH and then GRO and 

25 DRO combined. 
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1 DR. BALCH: The proponents were arguing 

2 t h a t TPH --

3 CHAIRPERSON BAILEY: I have copies of the 

4 current r u l e i f the commissioners would l i k e t o have 

5 t h e i r own t o look a t . 

6 DR. BALCH: Gas range organics and d i e s e l 

7 range organics. Yeah, he d i d not characterize those 

8 as hazardous m a t e r i a l s . 

9 CHAIRPERSON BAILEY: BTEX, we t a l k e d about 

10 BTEX already. 

11 DR. BALCH: Yes. 

12 CHAIRPERSON BAILEY: And then we have --

13 DR. BALCH: BTEX and Benzene would have 

14 the same EPA method. 

15 CHAIRPERSON BAILEY: That's r i g h t . 

16 DR. BALCH: Now f o r TPH. 

17 CHAIRPERSON BAILEY: TPH and GRO plus DRO 

18 do not have the same. 

19 DR. BALCH: So what you could do -- I 

2 0 don't t h i n k there was testimony about the method. 

21 You could put i n the e x i s t i n g method, the e x i s t i n g 

22 l i m i t and then have the a s t e r i s k . 

23 CHAIRPERSON BAILEY: What's referenced up 

24 there i s 8015 and t h a t standard i s 500 mi l l i g r a m s 

25 per kilogram. 

PAUL BACA PROFESSIONAL COURT REPORTERS 
6556b830-4508-4ec7-8aed-b58019e5f39e 



Page 4520 

1 DR. BALCH: I thought you said i t was 

2 3,000 or i s t h a t per l i t e r ? 

3 CHAIRPERSON BAILEY: I'm t a l k i n g about GRO 

4 plus DRO and TPH i s 2500 m i l l i g r a m s per kilogram. 

5 This i s in - p l a c e . This i s not trench. Trench has 

6 mi l l i g r a m s per l i t e r . How complicated could i t 

7 p o s s i b l y have gotten? 

8 DR. BALCH: Well, okay. So we' can t r y and 

9 go back t o previous testimony which r e a l l y d i d not 

10 d i s t i n g u i s h TPH i n a d i f f e r e n t way, so I don't know 

11 i f the l i m i t s would r e a l l y be ap p l i c a b l e i f you're 

12 looking at j u s t GRO plus DRO. 

13 CHAIRPERSON BAILEY: But i f we are loo k i n g 

14 at TPH we need EPA Method 418 or other, because t h a t 

15 method i s l i s t e d f o r GRO and DRO i n the current 

16 r u l e . 

17 DR. BALCH: I would go w i t h the proposed 

18 l i m i t s put i n the o l d method language w i t h an 

19 a s t e r i s k . 

2 0 CHAIRPERSON BAILEY: So TPH as determined 

21 by EPA Method 418.1 or other EPA method does not 

22 exceed 2500 m i l l i g r a m s per kilogram i s what the 

23 current r u l e says. 

24 DR. BALCH: I would probably go w i t h t h a t . 

25 And then w i t h the a s t e r i s k because the OCD 
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1 determines another method would be appropriate. 

2 This would be the ki n d of t h i n g the operator could 

3 ask f o r a variance on f o r a d i f f e r e n t method. 

4 CHAIRPERSON BAILEY: Okay. So f o r TPH i t 

5 would be 418.1 and hot 8015M because 8015M applies 

6 t o GRO plus DRO. There's inherent confusion j u s t i n 

7 the t a b l e t h a t was p a r t of the a p p l i c a t i o n . 

8 DR. BALCH: You have 250 0 m i l l i g r a m s per 

9 kilogram? 

10 CHAIRPERSON BAILEY: Yes. 

11 DR. BALCH: That would c a r r y through t o 5 0 

12 t o 100 f e e t . 

13 CHAIRPERSON BAILEY: That was more than 

14 100 f e e t . At 50 t o 100 f e e t c u r r e n t r u l e has TPH 

15 determined by EPA SW-846 Method 418 or otherwise, 

16 does not exceed 2500 m i l l i g r a m s per kilogram. 

17 DR. BALCH: So the same l i m i t . 

18 CHAIRPERSON BAILEY: Yes. 

19 DR. BALCH: I guess t h a t same t e s t would 

20 apply. You said EPA Method what? 

21 CHAIRPERSON BAILEY: SW-846 Method 418.1 

22 f o r TPH. SW-846 Method 418.1. 

23 DR. BALCH: I f we are going t o have an 

24 a s t e r i s k on every s i n g l e t h i n g i n the column we 

25 should j u s t put i t up at the top. I t h i n k t h a t 
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1 would allow best p r a c t i c e s and good a d m i n i s t r a t i o n 

2 of the r u l e by the OCD. 

3 CHAIRPERSON BAILEY: Wait a minute. I 

4 t h i n k what I have j u s t given you was f o r in-place 

5 b u r i a l . Yes. 

6 DR. BALCH: That would be 2500 m i l l i g r a m s 

7 per kilogram. 

8 MR. SMITH: So i t ' s c l e a r on the record, 

9 t e l l me i f t h i s i s c o r r e c t . You have discovered 

10 . t h a t there have been i n t h i s proposal changes t o the 

11 methods t h a t are used t o t e s t f o r these c o n s t i t u e n t s 

12 and but f o r c h l o r i d e s there was no testimony about 

"i3 these changes i n methods and so you are changing the 

14 t a b l e back t o r e f l e c t the methods t h a t were i n the 

15 o r i g i n a l r u l e because of an absence i n the record of 

16 testimony on the change, correct? 

17 CHAIRPERSON BAILEY: I n the o r i g i n a l r u l e 

18 there are d i f f e r e n t methods and d i f f e r e n t standards 

19 f o r TPH and f o r GRO plus DRO. I n the tables as p a r t 

20 of the a p p l i c a t i o n those c o n s t i t u e n t s are combined 

21 i n t o one l i n e . 

22 MR. SMITH: Did you not have testimony as 

23 t o t h a t combination? 

24 DR. BALCH: To the extent t h a t GRO and DRO 

25 were considered t o be not p a r t i c u l a r l y hazardous and 
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1 at these l i m i t s more safe. Nobody sa i d which method 

2 t o use t o get at i t . 

3 MR. SMITH: Okay. So you are i n the 

4 Method column i n the t a b l e changing the proposals --

5 what was proposed back t o the methods t h a t are 

6 described i n the current r u l e , correct? 

7 DR. BALCH: With an a s t e r i s k saying i f 

8 another method i s approved by the D i v i s i o n , t h a t ' s 

9 f i n e . And t h a t may end up by d e f a u l t being what the 

10 OCD requires f o r the operators i s the new method, 

11 but they w i l l have a chance t o research t h a t and 

12 make sure i t measured the co r r e c t t h i n g . 

13 MR. SMITH: . Okay. So t h a t explains the 

14 changes t h a t you are making i n the Method column. 

15 Now, you have also made changes i n the c h l o r i d e 

16 l i m i t s , and we understand why i t i s you have done 

17 t h a t , I be l i e v e . But.you have also made a change i n 

18 TPH f o r 51 t o 100 and f o r greater than 100 you have 

19 changed t h a t from 1,000 mil l i g r a m s per kilogram, 

20 which was proposed, t o the 25 which was i n the 

21 o r i g i n a l rule? 

22 DR. BALCH: Yes. 

23 MR. SMITH: Okay. I s t h a t because there 

24 was no tes t imony regard ing tha t? 

25 DR. BALCH: I t ' s because we d o n ' t know 
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1 what d i f f e r e n c e s might occur between the p r e v i o u s l y 

2 used method and the new method. I t h i n k i t ' s b e t t e r 

3 i f we can s t i c k t o t h a t value. 

4 MR. SMITH: So because you are r e t a i n i n g 

5 the o r i g i n a l method i n t h i s t a b l e you f e e l compelled 

6 t o r e t a i n the o r i g i n a l l i m i t and not lower i t as was 

7 requested, correct? 

8 DR. BALCH: Now, we could lower i t i n the 

9 abundance of caution t o the value recommended by the 

10 proponents. I don't t h i n k anybody would argue 

11 against t h a t , except maybe the proponents. 

12 MR. SMITH: You could t o t h a t . But as I 

13 appreciate where you are headed r i g h t now, because 

14 you have r e t a i n e d the o l d method on THP --

15 CHAIRPERSON BAILEY: TPH. 

16 MR. SMITH: TPH, you are also going t o or 

17 are t h i n k i n g about r i g h t now r e t a i n i n g the o l d l i m i t 

18 because you're not sure what d i f f e r e n c e the change 

19 i n t e s t i n g method makes, r i g h t ? 

2 0 DR. BALCH: Right. This doesn't apply t o 

21 BTEX and Benzene because one of the l i s t e d methods 

22 i s also i n the p r e v i o u s l y l i s t e d methods. So we are 

23 able t o make changes based upon the testimony. 

24 MR. SMITH: But on TPH, the changes --

25 w e l l , the r e t e n t i o n of the o l d l i m i t s u l t i m a t e l y i s 
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1 because of a lack of evidence i n the record about 

2 the changed method; i s t h a t c o r r e c t ? 

3 DR. BALCH: That's r i g h t . 

4 MR. SMITH: Okay. I j u s t want t o make i t 

5 cle a r on the record t h a t t h a t ' s what you're doing 

6 and why. 

7 DR. BALCH: At l e a s t t h a t ' s my 

8 understanding of how we got there. 

9 CHAIRPERSON BAILEY: Because we don't know 

10 what t h i s method does. I t could be s i m i l a r t o the 

11 d i f f e r e n c e of the SPLP and the 300.0. 

12 DR. BALCH: Or 300 and 300.1. We had 

13 testimony f o r t h a t but we d i d n ' t have the testimony 

14 f o r the SW-846 versus 

15 MR. SMITH: I understand. 

16 DR. BALCH: So w i t h BTEX and Benzene at 51 

17 t o 100, you want t o change t h a t t o be the same as i n 

18 one greater than 100 i n the Methods column. So i t 

19 would be --

2 0 CHAIRPERSON BAILEY: That would say EPA 

21 SW-846, Method 8021B or --

22 DR. BALCH: We can only say 802IB. That 

23 was from the previous r u l e . And then the a s t e r i s k . 

24 CHAIRPERSON BAILEY: Or 8260B i s i n the 

25 previous r u l e . 
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1 DR. BALCH: That as w e l l . 

2 CHAIRPERSON BAILEY: But then w i t h the 

3 a s t e r i s k t h a t covers whatever method. 

4 DR. BALCH: I f some other method i s 

5 b e t t e r , t h a t could be argued t o the D i v i s i o n . 

6 CHAIRPERSON BAILEY: And f o r BTEX between 

7 50 and 100 f e e t was 50 m i l l i g r a m s per kilogram. 

8 DR. BALCH: That's unchanged. 

9 CHAIRPERSON BAILEY: Right. And at more 

10 than 100 f e e t BTEX determined by EPA SW-846 Method 

11 8021B or 8260B does not exceed 50, so we also have 

12 50 at greater than 100 f e e t . So e s s e n t i a l l y the 

13 BTEX standard has not been changed from the previous 

14 r u l e and n e i t h e r has the TPH standard from the 

15 previous r u l e . 

16 COMMISSIONER BLOOM: But the GRO and DRO 

17 has increased. 

18 DR. BALCH: No, the 2500 m i l l i g r a m s per 

19 kilogram i s i n the e x i s t i n g r u l e . The proponents 

20 asked f o r 1,000. 

21 COMMISSIONER BLOOM: I f you look at i t , i t 

22 says TPH i s determined by EPA SW-846, does not 

23 exceed 2500 m i l l i g r a m s per kilogram. The GRO and 

24 DRO combined f r a c t i o n determined by EPA SW-846 does 

25 not exceed are 500 mi l l i g r a m s per kilogram. 
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1 DR. BALCH: So they are t a l k i n g about the 

2 GRO and DRO component of t h i s , not the t o t a l . 

3 COMMISSIONER BLOOM: They had both. They 

4 broke out GRO and DRO separately and had TPH 

5 separately as w e l l , TPH at 2 50 0 and GRO and DRO at 

6 500. 

7 CHAIRPERSON BAILEY: And i n t h e i r 

8 a p p l i c a t i o n they combined those, which creates 

9 confusion as t o what t h a t standard and methodology 

10 should be. 

11 DR. BALCH: I t h i n k we are l e f t w i t h the 

12 o r i g i n a l values. 

13 CHAIRPERSON BAILEY: Let me remind you, i f 

14 as an a l t e r n a t i v e t o being l e f t w i t h the o r i g i n a l 

15 values, i f you t h i n k there's something here t h a t you 

16 want t o know -- and I don't want anybody throwing 

17 stones at me -- but you can reopen the hearing and 

18 ask f o r more evidence on t h a t . 

19 DR. BALCH: I don't t h i n k i t ' s s i g n i f i c a n t 

2 0 because r e a l l y they were asking f o r a lower l i m i t 

21 f o r TPH as a whole and where they are changing the 

22 d e f i n i t i o n of a low grade i t doesn't change 

23 anywhere. We have testimony on Benzene. 

24 MR. SMITH: So you t h i n k the TPH -- a l l I 
25 want t o make c l e a r i s you don't t h i n k because the 
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1 TPH you need t o take other evidence, you would 

2 r a t h e r d e f a u l t t o 

3 CHAIRPERSON BAILEY: I t h i n k we should 

4 d e f a u l t , but I t h i n k another approach i s t o 

5 e l i m i n a t e from .the l i n e GRO plus DRO, because we are 

6 c r e a t i n g confusion over which standard i s being 

7 te s t e d , which c o n s t i t u e n t i s being t e s t e d when we 

8 have them as separate l i n e items i n the cur r e n t 

9 r u l e . So we can e l i m i n a t e GRO and DRO or create a 

10 separate l i n e f o r GRO and DRO. 

11 DR. BALCH: We can go back and look at the 

12 record but i t may have been asking the proponents 

13 were asking f o r TPH t o mean DRO plus GRO. 

14 CHAIRPERSON BAILEY: That's what they were 

15 asking f o r , but we have two d i f f e r e n t standards, two 

16 d i f f e r e n t methods, two t e s t s t h a t are created i n our 

17 cur r e n t r u l e . We are c r e a t i n g confusion by 

18 combining them and using j u s t one of the standards 

19 from the cur r e n t r u l e . 

2 0 MR. SMITH: Do you r e c a l l any testimony on 

21 the combination? 

22 CHAIRPERSON BAILEY: Dr. Thomas? 

23 DR. BALCH: Yes, Dr. Thomas. 

24 MR. SMITH: I mean on why they were 

25 combined? 
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1 DR. BALCH: Well, I would have t o go back 

2 and look at the e x h i b i t s , but he had an e x h i b i t 

3 where there was a paper t h a t t a l k e d about the TPH, 

4 and i n those e x h i b i t s there were some tables t h a t 

5 had a v a r i e t y of components i n the TPH, most of 

6 which were p r e t t y v o l a t i l e i f you get above 

7 gasoline-range organics. They would not be a hazard 

8 i n the mind of Dr. Thomas i n h i s testimony. 

9 So he was r e a l l y more worried about GRO 

10 and DRO and even then he said mainly i t would be an 

11 impact on the t a s t e of the water r a t h e r than the 

12 u s a b i l i t y of the water. I'm dredging my memory back 

13 several months at t h a t p o i n t . 

14 MR. SMITH: I t would seem t o me t h a t you 

15 have a couple options. Three maybe. I f you have 

16 evidence on the wisdom of e l i m i n a t i n g GRO and DRO 

17 you could do t h a t . I f you have evidence on 

18 combining them as appears here, you could do t h a t . 

19 I f you have evidence of n e i t h e r of those, then i t 

2 0 would seem t o me t h a t you would have t o r e t a i n GRO 

21 and DRO and put them i n a separate category and 

22 r e t a i n whatever l i m i t s are i n the o l d r u l e . Are 

23 there other options t h a t you can t h i n k of? 

24 DR. BALCH: The testimony was given t h a t 

25 TPH i s defined as GRO plus DRO, was safe at 1,000 
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1 m i l l i g r a m s . The only d i f f e r e n c e would be i n the 

2 t e s t i n g method t h a t ' s a p p l i e d . 

3 COMMISSIONER BLOOM: The GRO and DRO used 

4 t o be done w i t h a d i f f e r e n t t e s t and now --

5 d i f f e r e n t from the TPH and now t h a t ' s s o r t of 

6 c o n f l a t i n g t h i n g s , making TPH equal t o GRO plus DRO, 

7 le a v i n g the t e s t the same as the t e s t f o r TPH which 

8 was the 408.1 and DRO and GRO i s t o be t e s t e d w i t h 

9 8015M. 

10 DR. BALCH: There may not be much of a 

11 c o n f l i c t r e a l l y because the TPH t e s t w i l l give you 

12 the DRO and GRO, I t h i n k , as p a r t of what i t l i s t s . 

13 CHAIRPERSON BAILEY: But there's inherent 

14 enforcement confusion i f the company comes i n and 

15 wants t o use the GRO and DRO an a l y s i s . They don't 

16 have a l i m i t t h a t i s l i s t e d here. 

17 DR. BALCH: I t would seem t o me the safest 

18 t h i n g t o do i s t o keep the o r i g i n a l language. 

19 CHAIRPERSON BAILEY: Because of the 

20 confusion t h a t has been presented, we should d e f a u l t 

21 back t o the o r i g i n a l r u l e . 

22 COMMISSIONER BLOOM: I agree w i t h t h a t . 

23 MR. SMITH: Did you have testimony t h a t 

24 the 1,000 mi l l i g r a m s per kilogram would be safe 

25 s p e c i f i c a l l y determined by the methods t h a t were 
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1 proposed? Or were methods not discussed at a l l ? 

2 DR. BALCH: They j u s t s a i d r e f e r t o the 

3 t a b l e and t h a t ' s where i t was l i s t e d . 

4 MR. SMITH: But there was no testimony 

5 w i t h respect t o t h a t change i n method at a l l ? 

6 DR. BALCH: I don't r e c a l l . 

7 CHAIRPERSON BAILEY: Not t h a t I r e c a l l . 

8 MR. SMITH: Or t o a t t a c h i n g the changed 

9 method t o the 1,000 mi l l i g r a m s per kilogram. 

10 CHAIRPERSON.BAILEY: Not t h a t I r e c a l l . 

11 MR. SMITH: I mean, because i f you had 

12 testimony of 1,000 whatever i t was, mi l l i g r a m s per 

13 kilogram, as determined by whatever t h e i r proposed 

14 method was, you would have evidence, maybe not 

15 s p e c i f i c a l l y d i r e c t e d t o t h a t proposed method but I 

16 t h i n k t h a t t h a t would support your change fin the 

17 method. But i f the method was not t i e d t o the 1,000 

18 m i l l i g r a m s per kilogram, then I'm not sure t h a t you 

I 

19 can go t h a t route. 

20 CHAIRPERSON BAILEY: I don't t h i n k we can. 

21 I t h i n k we have t o d e f a u l t . 

22 MR. SMITH: Okay. 

23 DR. BALCH: I was going t o see i f I had 

24 any references i n the record t o see what was t a l k e d 

25 about. 
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1 CHAIRPERSON BAILEY: Do you want t o take 

2 ten f o r that? 

3 DR. BALCH: I t h i n k I can do i t while we 

4 are pursuing other t h i n g s . 

5 CHAIRPERSON BAILEY: While we are looking 

6 at t h a t , the suggestion was made th a t we go back t o 

7 the closure requirements while t h i s i s f r e s h i n our 

8 minds. 

9 DR. BALCH: Right away I see Dr. Thomas. 

10 I t might be r e l a t e d t o t h a t . 

11 CHAIRPERSON BAILEY: He doesn't l i s t an 

12 analysis? 

13 DR. BALCH: I would have t o go look at 

14 t h a t reference. I'm lo o k i n g at my notes on my 

15 c i t a t i o n s . Now, t h i s i s i n t e r e s t i n g . The question 

16 was posed t o Dr. Thomas, "Are the i n f o r m a t i o n 

17 gathered i n the studies i n the i n d u s t r y sampling 

18 program and what's done i n the OCD the type of 

19 i n f o r m a t i o n t h a t would commonly be r e l i e d upon by an 

2 0 expert i n the area of waste assessment or t o x i c o l o g y 

21 or r i s k assessment as you are loo k i n g a t what should 

22 be done?" And the answer i s yes. 

23 I t h i n k t h a t ' s a broad statement saying 

24 the t e s t methods proposed are okay. This i s t o t a l l y 

2 5 out of context though. This i s where we're t a l k i n g 
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1 about sampling. This i s where he i s t a l k i n g about 

2 Table 1. Ta l k i n g about TPH and GRO plus GRO. 

3 S t a r t s on Page 591, Line 10 t o Line 3. Doesn't look 

4 i n t h i s case we had a s p e c i f i c discussion of t e s t i n g 

5 methods. 

6 CHAIRPERSON BAILEY: So i n the absence of 

7 a discussion on the d i f f e r e n c e i n t e s t i n g methods as 

8 presented i n the a p p l i c a t i o n --

9 DR. BALCH: Wait a second. Okay. "The 

10 b i g change you are going t o see are d i f f e r e n c e s t h a t 

11 we are now using a d i f f e r e n t method by which t o 

12 assess c h l o r i d e . " Oh, i t ' s c h l o r i d e . Nevermind. I 

13 thought he was t a l k i n g about Benzene and BTEX. I 

14 don't see anything. 

15 CHAIRPERSON BAILEY: So the commissioners 

16 need t o e i t h e r , one, remove GRO plus DRO from the 

17 TPH l i n e because t h a t ' s c r e a t i n g confusion over 

18 which method i s being used f o r which c o n s t i t u e n t and 

19 what standard i s being applied, and create two 

2 0 separate l i n e s and then r e v e r t back t o the current 

21 r u l e f o r both the methods and the standard l i m i t s . 

22 MR. SMITH: You're t a l k i n g now about TPH 

23 and GRO and DRO. Your statement now, obviously, 

24 does not r e f e r t o c h l o r i d e s and i t doesn't r e f e r t o 

25 BTEX or Benzene e i t h e r , correct? 

PAUL BACA PROFESSIONAL COURT REPORTERS 
' 6556b830-4508-4ec7-8aed-b58019e5f 39e 



Page 4534 
1 CHAIRPERSON BAILEY: Only c h l o r i d e s and 

2 GRO and DRO. 

3 COMMISSIONER BLOOM: Does t h a t make sense 

4 t o s p l i t them apart and have the l i m i t s where they 

5 were before and the same t e s t i n g methods? 

6 DR. BALCH: There was testimony about GRO 

7 plus DRO being 1000 m i l l i g r a m s per kilogram. I 

8 don't know what the o r i g i n a l one was. 

9 CHAIRPERSON BAILEY: For DRO and GRO? 

10 DR. BALCH: Yes. 

11 CHAIRPERSON BAILEY: At 50 t o 100 f e e t DRO 

12 and GRO combined f r a c t i o n s as determined by EPA 

13 SW-846 Method 8015 does not exceed 500 mil l i g r a m s 

14 per kilogram. 

15 DR. BALCH: So the testimony given by 

16 proponents was the GRO plus DRO was safe at 1,000 

17 and I don't b e l i e v e they gave -- I t h i n k they define 

18 TPH as r e a l l y j u s t the DRO or GRO components. I 

19 t h i n k they have t o measure. Am I i n c o r r e c t i n that? 

2 0 CHAIRPERSON BAILEY: The curr e n t r u l e has 

21 TPH as a d i f f e r e n t c o n s t i t u e n t f o r measurement. 

22 DR. BALCH: Right. Part of TPH i s the GRO 

23 and DRO. That's a component of the t o t a l --

24 CHAIRPERSON BAILEY: Right. 

2 5 DR. BALCH: I don't t h i n k we have anything 
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1 t o change the o v e r a l l TPH number from 25 00, but 

2 there i s testimony t o change the GRO and DRO 

3 components of 1,000. 

4 MR. SMITH: What about the t e s t i n g method? 

5 Was the t e s t i n g method the same? 

6 CHAIRPERSON BAILEY: I n the current r u l e 

7 GRO and DRO combined was tes t e d , determined by EPA 

8 SW-846 Method 8015. 

9 MR. SMITH: And what was the proposed 

10 method? 

11 COMMISSIONER BLOOM: 8 015. 

12 MR. SMITH: So f o r DRO and GRO you do have 

13 the same t e s t i n g method? 

14 DR. BALCH: Yes. 

15 MR. SMITH: Okay. 

16 DR. BALCH: That one you could put the 

17 1,000 based on the testimony but leaving the o v e r a l l 

18 value of TPH at 2500 which was i n the e x i s t i n g r u l e 

19 and not p a r t i c u l a r l y addressed. 

2 0 CHAIRPERSON BAILEY: Which supports the 

21 idea of breaking those out in t o " two separate line s ? 

22 DR. BALCH: I t h i n k so. So erase t h a t 

23 r i g h t t here. 

24 CHAIRPERSON BAILEY: TPH would be 846 

25 Method 418.1. GRO plus DRO would be 846 Method 
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1 8015. 

2 DR. BALCH: I would r e i t e r a t e i t might be 

3 worth j u s t going up t o the top of the t a b l e where 

4 the headers are and under Method put an a s t e r i s k , 

5 because I t h i n k we are going t o end up w i t h an 

6 a s t e r i s k on everything i n those methods. 

7 MR. SMITH: Theresa, i f they do t h a t , then 

8 you can remove a l l the s i n g l e a s t e r i s k s under the 

9 column of Method. 

10 DR. BALCH: I would p r e f e r t o allow best 

11 p r a c t i c e s both i n i n d u s t r y and r e g u l a t o r y side, and 

12 I t h i n k t h a t covers t h a t p o s s i b i l i t y . Someone could 

13 come up w i t h a b e t t e r t e s t or the EPA may change 

14 t h e i r methods. 

15 CHAIRPERSON BAILEY: And greater than 100. 

16 Divide i t up also i n t o two separate t h i n g s . 

17 DR. BALCH: I t would have the same value. 

18 I t should be 8015M i n the Method? 

19 CHAIRPERSON BAILEY: Yes, i t ' s 8 015M. 

2 0 DR. BALCH: Other than t h a t , I t h i n k we 

21 can go back t o closure. 

22 MR. SMITH: What about the 50 t o 100? 

2 3 DR. BALCH: Those numbers d i d n ' t change. 

24 MR. SMITH: The numbers d i d n ' t change but 

2 5 do you TPH and GRO and DRO combined up there? 
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1 CHAIRPERSON BAILEY: No, they are 

2 separate. 

3 MR. SMITH: No, they are combined up 

4 there. 

5 DR. BALCH: Oh, i n the 25 t o 50. 

6 CHAIRPERSON BAILEY: I n the current r u l e , 

7 there i s no b u r i a l above 50 feet? 

8 DR. BALCH: Our only guidance i s the 

9 suggested values by proponents, so maybe at t h a t 

10 l e v e l of 100 m i l l i g r a m s per kilogram a l l you have i s 

11 TPH and you don't agreed DRO plus GRO. 

12 . MR. SMITH: Are they combined i n the 

13 cu r r e n t r u l e , Commissioner Bailey? 

14 CHAIRPERSON BAILEY: I n the current r u l e 

15 there i s no b u r i a l : 

16 MR. SMITH: Oh, r i g h t . Okay. 

17 DR. BALCH: I'm j u s t wondering at the 

18 wisdom of f r a c t i o n a t i n g something t h a t ' s only going 

19 t o add up t o 100 m i l l i g r a m s per kilogram. 

20 MR. SMITH: Well, you have no d e f a u l t on 

21 25 t o 50. 

2 2 DR. BALCH: Right. A l l you can do i s you 

23 can put GRO plus DRO at 10 0 i f you wanted t o have 

24 the t a b l e work. That's the only i n f o r m a t i o n we 

25 have. A c t u a l l y , i t was by d e f a u l t less than t h a t 
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1 because TPH i s also going t o have other c o n s t i t u e n t s 

2 perhaps. I was saying you could leave i t at j u s t 

3 TPH f o r the 25 t o 50 f o o t case. 

4 CHAIRPERSON BAILEY: And not even req u i r e 

5 analysis of GRO plus DRO? I s t h a t what you're 

6 saying? 

7 DR. BALCH: By d e f a u l t i t cannot go over 

8 100 m i l l i g r a m s per kilogram and we don't have any 

9 guidance on what the f r a c t i o n a t e d number would be. 

10 I mean, r e a l i s t i c a l l y what the proponents are asking 

11 f o r here i s the GRO plus DRO i s 100 mil l i g r a m s per 

12 kilogram w i t h no l i m i t on TPH. So I t h i n k i n the 

13 i n t e r e s t of being a l i t t l e b i t cautious you go 

14 w i t h the l i m i t s t h a t they t e s t i f y t o even though i t 

15 could end up less than they were requesting f o r GRO 

16 and DRO. 

17 We don't know what TPH would be. Does 

18 t h a t make sense? B a s i c a l l y they s a i d GRO and DRO at 

19 100 m i l l i g r a m s i s f i n e . We d i d n ' t say anything 

20 about TPH. I f you put GRO plus DRO at 100 only and 

21 TPH could be anything --

2 2 CHAIRPERSON BAILEY: Or i f we put TPH at 

23 100. 

24 DR. BALCH: Then GRO and DRO would be up 

25 t o 100 depending on what the o the r c o n s t i t u e n t s are . 

PAUL BACA PROFESSIONAL COURT REPORTERS 
6556b830-4508-4ec7-8aed-b58019e5f39e 



Page 4539 

1 So I t h i n k t h a t ' s the safest way to' do i t . 

2 CHAIRPERSON BAILEY: That works. And the 

3 TPH t e s t i n g method i s SW-846, Method 418.1 and yes, 

4 delete t h a t . But there's a hyphen between SW-846 

5 a l l the way down. You missed one up above. Okay. 

6 MR. SMITH: The SW-846 i s described 

7 d i f f e r e n t l y at d i f f e r e n t spots i n your t a b l e . At 

8 some spots you precede i t w i t h EPA and at other 

9 p o i n t s you don't. The same i s t r u e w i t h 8021B. You 

10 preceded i t i n one spot w i t h EPA Method and f o r 

11 Benzene, f o r instance, you don't repeat t h a t . I 

12 don't know i f you f e e l l i k e you only need t o say i t 

13 once --

14 CHAIRPERSON BAILEY: No, I t h i n k we need 

15 t o say i t every time. 

16 DR. BALCH: The t a b l e i s r e p l a c i n g a l o t 

17 of t e x t where i t doesn't s p e c i f i c a l l y s t a t e i t . 

18 CHAIRPERSON BAILEY: We should always say 

19 EPA SW-84 6 Method. 

2 0 DR. BALCH: I t h i n k you can already leave 

21 out the word "method" everywhere i n the d e s c r i p t i o n 

22 i f we're worried about the t a b l e being longer than a 

23 page. 

24 CHAIRPERSON BAILEY: I t doesn ' t take up 

25 t h a t much room. Not f o r c h l o r i d e . The next l i n e 
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1 down. 

2 COMMISSIONER BLOOM: Just delete where i t 

3 repeats SW-846. Delete t h a t . 

4 CHAIRPERSON BAILEY: Under TPH i t should 

5 not say EPA Method SW-846. I t ' s EPA SW-846. 

6 COMMISSIONER BLOOM: Delete the f i r s t 

7 occurrence of method. 

8 CHAIRPERSON BAILEY: Yes. Are we 

9 s a t i s f i e d ? Maybe not w i t h the c o n s t i t u e n t l e v e l s 

10 but the format of the table? 

11 COMMISSIONER BLOOM: Yes, we're g e t t i n g 

12 there. 

13 DR. BALCH: I t h i n k so. I'm sure we w i l l 

14 look at i t again and f i n d something else t o f i x . 

15 CHAIRPERSON BAILEY: I f we go back w i t h 

16 a l l of the t a b l e discussion i n our minds t o Page 9, 

17 we had some yellow p r i n t f o r o n - s i t e closure 

18 methods. 

19 DR. BALCH: I t might be a c t u a l l y bottom of 

2 0 Page 8 on yours, Theresa. 

21 CHAIRPERSON BAILEY: I t ' s under S i t i n g 

22 Requirements. 

23 DR. BALCH: Under C. 

24 CHAIRPERSON BAILEY: Continue going up. 

25 There. Yes, t h a t ' s i t . So we need t o look at 
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Section C t o see i f we need any changes at t h a t 

2 p o i n t because t h a t was an area i n yellow. C-1, 

3 where groundwater i s less than 25 feet below the 

4 bottom of bu r i e d waste, we note t h a t i n Table 2 i t 

5 allows t h a t . For waste t h a t exceeds the 

6 c o n c e n t r a t i o n l i m i t s , no, t h a t ' s a t r u e statement. 

7 DR. BALCH: E s s e n t i a l l y , 2, 3 and 4 were 

8 replaced. 

9 CHAIRPERSON BAILEY: So are we i n favor of 

10 d e l e t i n g those grayed-out areas from the previous 

11 r u l e t h a t are shown up there as Paragraphs 2, 3 and 

12 4 . 

13 COMMISSIONER BLOOM: I can support the 

14 change t o 25 f e e t , but i f we are going t o make t h a t 

15 change i t needs t o be uniform. 

16 DR. BALCH: Where do we p o i n t t o Table 2? 

17 CHAIRPERSON BAILEY: Right there i n the 

18 new paragraph 2 under C. 

19 DR. BALCH: Okay. So yes, 2, 3 and 4. 

20 COMMISSIONER BLOOM: I n 2, should t h a t 

21 p o i n t t o Table 2? 

22 CHAIRPERSON BAILEY: We could always 
i 

23 say "set f o r t h i n Table 2 of 19.15." 

24 DR. BALCH: One t h i n g t h a t you do see i s 

25 the mixing r a t i o . Do we have t h a t l i m i t a t i o n 
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1 somewhere else? I t h i n k we might want t o say 

2 something f o r wastes. I'm concerned we don't have 

3 the c l e a r l i m i t s on the r a t i o somewhere. 

4 CHAIRPERSON BAILEY: We do have t h a t 

5 discussion i n the yellowed-out areas of the 

6 reclamation requirements, so we w i l l address t h a t 

7 under t h a t s e c t i o n . 

8 DR. BALCH: That's f i n e . You can delete 

9 the three paragraphs then. 

10 CHAIRPERSON BAILEY: Yes, we reference i t 

11 i n another s e c t i o n so l e t ' s d e l e t e 2, 3 and 4. 

12 DR.. BALCH: We have gone through most of 

13 the l i m i t s . 

14 CHAIRPERSON BAILEY: These s i t i n g 

15 l i m i t a t i o n s , are r e f l e c t e d --

16 DR. BALCH: This i s where we can f i n d 

17 closure allowed. We have already been through t h a t 

18 number. 

19 CHAIRPERSON BAILEY: Then the next 

20 yellowed area i s i n --

21 COMMISSIONER BLOOM: I'm wondering i f we 

22 should include 2 there. I t might cause some 

23 confusion. I n one area we would be saying waste 

24 can't exceed the concentration set f o r t h i n Table 2 

25 and l a t e r on we come back t o t h a t but i t ' s 
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1 referenced w i t h respect t o t h a t , but also adding i n 

2 can't be mixed at a r a t i o --

3 DR. BALCH: That Paragraph 2 should be 

4 addressed i n a c t u a l closure, not i n the places where 

5 closure can be oc c u r r i n g or can occur. Unless you 

6 want t o move the 1. 

7 CHAIRPERSON BAILEY:. I don't understand. 

8 DR. BALCH: Seems l i k e C i s t e l l i n g you 

9 where you can have o n - s i t e closure. Whether or not 

10 you a c t u a l l y proceed w i t h an o n - s i t e closure also 

11 depends on Table 2, but t h a t ' s expressed i n o n - s i t e 

12 closure. So you have t o look f o r Table 2 here. 

13 E a r l i e r we were t a l k i n g about s i t i n g requirements. 

14 COMMISSIONER BLOOM: And i f we go up, the 

15 other s o r t s of p i t s , we have the temporary p i t s or 

16 low c h l o r i d e f l u i d s , we don't s p e c i f y the 

17 contaminant l e v e l s there. 

18 CHAIRPERSON BAILEY: This i s only a s i t i n g 

19 s e c t i o n so you're saying t h a t we could delete 

2 0 Paragraph 2 r i g h t there and ensure t h a t i t ' s c l e a r 

21 i n the closure requirements? 

22 COMMISSIONER BLOOM: Yes. 

23 MR. SMITH: Have you accepted the 25 under 

24 number one? 

25 DR. BALCH: Yes, t h a t i s i n Table 2. 
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1 Previously there was not t h a t category. 

2 MR. SMITH: Okay. 

3 CHAIRPERSON BAILEY: So we can take the 

4 yellow o f f ? 

5 DR. BALCH: I t h i n k so. 

6 CHAIRPERSON BAILEY: The next yellow area 

7 i s on Page 17 where i t discusses b u r i a l trenches f o r 

8 closure. Did I skip one? We are on d i f f e r e n t page 

9 numbers so I t h i n k we need t o go up. 

10 DR. BALCH: We had discussion e a r l i e r 

11 about the d i f f e r e n c e between o n - s i t e closure of the 

12 p i t and the b u r i a l trench. We want t o be c a r e f u l 

13 about the language there. One does not n e c e s s a r i l y 

14 exclude the other unless i t ' s supposed t o . 

15 CHAIRPERSON BAILEY: But there's no 

16 requirement i n t h i s r u l e f o r a trench. 

17 DR. BALCH: No. 

18 CHAIRPERSON BAILEY: But i f a waste 

19 exceeds the l i m i t s -- w e l l , no, because i t ' s greater 

20 than 100 f e e t . So there's no requirement. 

21 COMMISSIONER BLOOM: We are i n design and 

22 c o n s t r u c t i o n s p e c i f i c a t i o n s r i g h t now. 

23 DR. BALCH: Which i s what now? 

24 COMMISSIONER BLOOM: This i s design and 

25 c o n s t r u c t i o n s p e c i f i c a t i o n s f o r the trenches. 
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1 DR. BALCH: So t h i s i s i f they are 

2 b u i l d i n g a trench. 

3 CHAIRPERSON BAILEY: So i f an operator 

4 chooses t o b u i l d a trench. 

5 DR. BALCH: Then these would apply. Okay. 

6 COMMISSIONER BLOOM: I want t o repeat 

7 t h a t . Maybe some of the language i n Section 13 

8 should come forward where they a c t u a l l y t a l k about 

9 how t o design and construct a b u r i a l trench. 

10 DR. BALCH: Well, i t ' s e s s e n t i a l l y the 

11 same design components. You j u s t r e f e r t o t h a t 

12 s e c t i o n f o r tren c h c o n s t r u c t i o n . I mean, 

13 e s s e n t i a l l y they are making a new p i t so I don't 

14 know i f you r e a l l y need t o have a d i s t i n c t i o n 

15 between the two. They don't have d i f f e r e n t design 

16 s p e c i f i c a t i o n s . Where do we define the temporary 

17 p i t i n s t r u c t i o n ? 

18 CHAIRPERSON BAILEY: Page 11. 

19 DR. BALCH: F-l through -- could you 

20 j u s t -- I know t h i s might be a l i t t l e too easy but 

21 i f you j u s t e l i m i n a t e K and instead use the 

22 temporary p i t s and b u r i a l trenches. 

23 CHAIRPERSON BAILEY: Let's see i f there 

24 are major changes. 

25 DR. BALCH: Temporary p i t i s r e a l l y 
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1 designed f o r l i q u i d s and- the b u r i a l trench i s 

2 designed f o r s o l i d s , so I t h i n k there's a 

3 d i f f e r e n c e . 

4 CHAIRPERSON BAILEY: And the s i t i n g 

5 requirements are d i f f e r e n t . 

6 DR. BALCH: I t h i n k the s i t i n g 

7 requirements are probably going t o be the same. I f 

8' you keep a l l of K, i t more or less m i r r o r s the 

9 d e s c r i p t i o n on 11F. 

10 CHAIRPERSON BAILEY: Temporary p i t has a 

11 volume l i m i t a t i o n of ten acre f e e t . 

12 DR. BALCH: One i s f o r l i q u i d s and one i s 

13 f o r s o l i d s , so I t h i n k we have t o probably keep i t a 

14 separate s e c t i o n . But there's a l o t of language i n 

15 F t h a t should be movable t o K. Maybe we d i d t h a t 

16 already. 

17 COMMISSIONER BLOOM: So, f o r example, 

18 where we have permanent p i t s or temporary p i t s , we 

19 don't s t a r t out by saying t h a t they s h a l l be s i t e d 

20 as per the s i t i n g . That's under s i t i n g . 

21 DR. BALCH: We l a r g e l y d i d not address the 

22 c o n s t r u c t i o n requirements. Nobody asked f o r a 

23 change i n t h a t . I t h i n k the only t h i n g we changed 

24 was you can anchor t o bedrock as an a l t e r n a t i v e . 

25 But I'm not sure i f -- without p u t t i n g them side by 
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1 side, K and F appear t o be very s i m i l a r . We might 

2 be able t o go through, leave K but e d i t i t t o make 

3 sure i t ' s d e a l i n g w i t h s o l i d s and not l i q u i d s . 

4 CHAIRPERSON BAILEY: Well, the f i r s t 

5 paragraph under K references a l o t of numbers of 

6 sections t h a t aren't referenced when we're t a l k i n g 

7 about design requirements f o r temporary p i t s or 

8 permanent p i t s . 

9 DR. BALCH: Right. 

10 CHAIRPERSON BAILEY: So why do we need t o 

11 have them here? 

12 COMMISSIONER BLOOM: I agree. I don't 

13 t h i n k you do. 

14 DR. BALCH: You can say something l i k e 

15 b u r i a l trenches f o r closure, the o p e r a t i o n a l design 

16 and construct b u r i a l trench f o r closure i n 

17 accordance w i t h the f o l l o w i n g requirements. 

18 CHAIRPERSON BAILEY: The same as we began 

19 i n Section F f o r temporary p i t s . 

2 0 DR. BALCH: That's what I j u s t read. 

21 CHAIRPERSON BAILEY: Why don't we delete 

22 everything i n yellow and s u b s t i t u t e --

23 COMMISSIONER BLOOM: You can leave K. 

24 CHAIRPERSON BAILEY: Leave K, b u r i a l 

25 trenches f o r closure, but delete everything a f t e r 
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1 t h a t , a f t e r b u r i a l trenches f o r closure. 

2 DR. BALCH: Might be easier j u s t t o reread 

3 i t back i n . I t ' s F. You might take one below as 

4 w e l l . So instead of temporary p i t i t should read 

5 b u r i a l trench, I guess. 

6 COMMISSIONER BLOOM: Does 1 make sense 

7 there? 

8 DR. BALCH: I don't know. You w i l l change 

9 i t t o r e f l e c t s o l i d s instead of l i q u i d s . So i n K 

10 where i t says, "The operator s h a l l design and 

11 construct a temporary p i t , " t h a t should read, "The 

12 operator s h a l l design and construc t a b u r i a l 

13 trench." 

14 CHAIRPERSON BAILEY: I t ' s j u s t repeating 

15 the same language as the sentence you j u s t f i x e d 

16 except f o r the s o l i d s . 

17 DR. BALCH: I don't know i f i t ' s necessary 

18 or not. I t ' s i n e x i s t i n g language f o r temporary 

19 p i t s . 

20 COMMISSIONER BLOOM: I t h i n k t h a t ' s j u s t 

21 because i t ' s there over the l i f e t i m e holding these 

22 l i q u i d s . 

23 DR. BALCH: That's f i n e . I t h i n k i t ' s a l l 

24 r i g h t the way i t i s . 

25 CHAIRPERSON BAILEY: K I , at l e a s t should 
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1 have temporary p i t s and replace w i t h b u r i a l trench. 

2 COMMISSIONER BLOOM: To ensure the 

3 confinement of --

4 DR. BALCH: Solids. 

5 CHAIRPERSON BAILEY: L i q u i d s , too, because 

6 i f we're t a l k i n g about t h a t uppermost layer of 

7 geomembrane and you have i n f i l t r a t i o n below the --

8 DR. BALCH: Right, the design. 

9 CHAIRPERSON BAILEY: We do need t o keep 

10 the l i q u i d s . 

11 DR. BALCH: I f you want the design t o be 

12 s i m i l a r t o the design of the temporary p i t I t h i n k 

13 you read i t t h a t way. 

14 CHAIRPERSON BAILEY: Uh-huh. Because we 

15 don't want i f i t ' s l e a k i n g out of the --

16 COMMISSIONER BLOOM: What i f i t read, "The 

17 operator s h a l l design and construct a b u r i a l trench 

18 t o prevent releases." I don't know i f you can have 

19 an authorized release. 

20 DR. BALCH: To prevent releases? Would 

21 you ever authorize someone t o release l i q u i d s from a 

22 b u r i a l trench? 

23 CHAIRPERSON BAILEY: No. 

24 DR. BALCH: Does t h a t make a d i f f e r e n c e i n 

25 the l e g a l terms? I f we change i t here we probably 
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1 have t o go back and change i t there. 

2 MR. SMITH: I t h i n k t h a t ' s r i g h t . 

3 DR. BALCH: We don't need the unauthorized 

4 releases, we can j u s t put releases? There w i l l 

5 never be an authorized release. 

6 MR. SMITH: Then I t h i n k you should take 

7 i t out, because the inference there i s there might 

8 be an authorized release. 

9 CHAIRPERSON BAILEY: So remove the 

10 word "unauthorized." 

11 DR. BALCH: You have t o go back t o F l and 

12 take i t out there as w e l l f o r consistency. 

13 COMMISSIONER BLOOM: Go up t o J l and 

14 delete the word "unauthorized." 

15 DR. BALCH: That may be something we want 

16 t o search the whole document f o r at some p o i n t . So 

17 the place where the trench deviates from the p i t i s 

18 the slope of two t o one on the sides and things l i k e 

19 t h a t , t h a t are r e a l l y not r e l e v a n t . They construct 

20 i t , f i l l i t and close i t . I t would be f o r a short 

21 p e r i o d of time. 

22 CHAIRPERSON BAILEY: We need t o add the 

23 statement concerning the cover. 

24 DR. BALCH: Which i s -- i t would have t o 

25 be from reclamation? Or i s t h a t covered i n 
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1 reclamation? 

2 CHAIRPERSON BAILEY: No, i t needs t o be 

3 f o r t h i s design operation. 

4 COMMISSIONER BLOOM:- I f you go down, 

5 there's the word " b u r i a l " t h a t we agreed t o already, 

6 so i t does -- s c r o l l down a l i t t l e b i t f u r t h e r t o 

7 10. I t h i n k there's something we want t o come back 

8 t o l a t e r . 

9 CHAIRPERSON BAILEY: Here i t i s . We are 

10 discussing the cover f o r the trench. Then we go t o 

11 K. Then the statement needs t o be, "The operator 

12 s h a l l i n s t a l l a geomembrane cover over the excavated 

13 m a t e r i a l of the l i n e d trench." 

14 DR. BALCH: That would be a new K? 

15 CHAIRPERSON BAILEY: Yes. Here you go, 

16 the geomembrane cover s h a l l e x i s t of -- there you 

17 go. 

18 COMMISSIONER BLOOM: I'm wondering why 

19 t h a t l a s t l i n e i s i n there. 

20 DR. BALCH: Does t h a t appear anywhere 

21 else? 

22 COMMISSIONER BLOOM: I t h i n k i t might have 

23 been i n by mistake. 

24 MR. SMITH: Are you lo o k i n g at the 

25 c i t a t i o n at the bottom? I s t h a t what you mean? 
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1 COMMISSIONER BLOOM: Yes, w i t h the dates. 

2 What would those be? 

3 CHAIRPERSON BAILEY: I don't f i n d them i n 

4 the current r u l e . 

5 DR. BALCH: Might have been j u s t a g l i t c h ? 

6 MR. SMITH: Well, t h a t ' s i n the current 

7 version. 

8 COMMISSIONER BLOOM: Yes. 

9 DR. BALCH: For trench covers, but we're 

10 k i n d of discussing trenches i n the same vei n as 

11 temporary p i t s t h a t are closed o n - s i t e . We would 

12 l i k e t o have those sections be as consistent as 

13 possible. But I'm not sure where t h a t i s . 

14 MR. SMITH: That appears t o be a c i t a t i o n 

15 f o r -- would t h a t be o r i g i n a l passage i n the 

16 f i r s t -- how many times has t h i s been amended, twice 

17 or once? Just once? 

18 COMMISSIONER BLOOM: Once a f t e r the 

19 o r i g i n a l . 

20 MR. SMITH: Why don't you l e t me look i n t o 

21 the c i t a t i o n ? 

22 COMMISSIONER BLOOM: H i g h l i g h t t h a t i n 

23 yellow so we can come back t o i t . 

24 DR. BALCH: Well, I t h i n k i f you go back 

25 t o F you don't have anything f o r Paragraph 9 and 10 
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1 there. I t h i n k instead we have the l i n e r as p a r t of 

2 the reclamation standard. 

3 COMMISSIONER BLOOM: 19.15.2.50? I s t h a t 

4 rule-making? 

5 CHAIRPERSON BAILEY: That was the o l d Rule . 

6 50 t h a t was i n e f f e c t before the p i t r u l e . 

7 MR. SMITH: That appears t o be a h i s t o r y , 

8 but why i t ' s i n t h a t spot I don't know. I ' l l f i n d 

9 out. Maybe you can j u s t take i t out. 

10 DR. BALCH: Well, we don't have, l i k e I 

11 said, anything l i k e 9 or 10 under temporary p i t s . 

12 Temporary p i t s can be closed on the s i t e . But I'm 

13 p r e t t y sure i n the reclamation area of the document 

14 we do address the top cover when we1 re t a l k i n g about 

15 what happens when you close the p i t . But I don't 

16 know i f we a c t u a l l y need 9 or 10 here or not. 

17 CHAIRPERSON BAILEY: You're saying i t * " 

18 could go you said 13, under Closure and S i t e 

19 Reclamation Requirements where we deal w i t h closure 

20 f o r m u l t i - w e l l f l u i d management p i t s , temporary 

21 p i t s . 

22 DR. BALCH: We would have t o add b u r i a l 

23 t renches . But I t h i n k t h a t ' s p robably a b e t t e r way 

24 t o do i t , a more concise way. We d o n ' t - -

25 CHAIRPERSON BAILEY: Rather than l i s t i n g 
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1 i t ? 

2 DR. BALCH: Yes. Other than t h a t , I t h i n k 

3 everything we should probably go through q u i c k l y . 

4 I t looks a l l r i g h t . 

5 CHAIRPERSON BAILEY: So i t would be a 

6 matter of c u t t i n g 9 and 10 and pa s t i n g them. 

7 DR. BALCH: We don't have anything there 

8 now? 

9 CHAIRPERSON BAILEY: I'm not f i n d i n g i t . 

10 DR. BALCH: So I would yellow t h a t , 

11 h i g h l i g h t i t and move the whole block t o --

12 CHAIRPERSON BAILEY: To the end of 13C. 

13 THERESA: Cut or copied? 

14 CHAIRPERSON BAILEY: Cut and paste. I t ' s 

15 a great b i g block of yellow so at the end of the 

16 great b i g block of yellow. We can work w i t h i t when 

17 we get t o t h a t p o i n t . S hall we take a ten-minute 

18 break? 
f 

19 (Note: The hearing stood i n recess at ' 

20 2:45 t o 3:00.) 

21 CHAIRPERSON BAILEY: Are we happy now w i t h 

22 Section K of Section 11 concerning --

23 DR. BALCH: The only t h i n g I n o t i c e d was 

24 i n Paragraph 5. We had changed language l i k e i n 

25 other sections. I t ' s already f i x e d i n t h i s version. 
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CHAIRPERSON BAILEY: Up and down, not 

2 across slope? 

3 DR. BALCH: Yeah. I must be looking at an 

4 older v e r s i o n . So I t h i n k we already f i x e d the 

5 other. Now, Paragraph 8 --

6 CHAIRPERSON BAILEY: Before you go t o 8 i n 

7 7 we had b u r i a l h i g h l i g h t e d i n red. Does t h a t make 

8 sense t o us? 

9 DR. BALCH: No. What you are doing, at 

10 t h i s p o i n t you prepared the trench and now you are 

11 burying. 

12 CHAIRPERSON BAILEY: I n a n t i c i p a t i o n of 

13 b u r i a l of the excavated waste material? 

14 DR. BALCH: Secured f o r the de p o s i t i o n of 

15 the excavated m a t e r i a l s . 

16 COMMISSIONER BLOOM: Are secured i n 

17 a n t i c i p a t i o n . 

18 DR. BALCH: Yeah, you don't want the edge 

19 of the l i n e r t o f a l l i n . 

20 CHAIRPERSON BAILEY: So i t ' s i n 

21 a n t i c i p a t i o n of disposing of excavated waste 

22 m a t e r i a l . 

23 DR. BALCH: I t h i n k i f you say "secured 

24 f o r the deposit o f " instead of " b u r i a l o f , " you w i l l 

25 be okay. 
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1 COMMISSIONER BLOOM: Yeah, t h a t w i l l work. 

2 CHAIRPERSON BAILEY: Okay. 

3 DR. BALCH: Now we go down t o 9. 

4 CHAIRPERSON BAILEY: As p a r t of the 

5 closure plan, not as p a r t of the --

6 COMMISSIONER BLOOM: I see t h a t as 

7 d i f f e r e n t . I see t h a t as saying -- I t h i n k we want 

8 t o leave "deposit" i n red. Now, 8 i s f o r -- so i f 

9 you dump everything i n , I t h i n k they say f o l d the 

10 sides over and l a t e r the sides aren't going t o 

11 e n t i r e l y cover the top so l a t e r they come back w i t h 

12 t h a t material- and cover the top. So I t h i n k 8 i s 

13 probably f i n e . 

14 CHAIRPERSON BAILEY: But t h a t belongs i n 

15 the closure plan r a t h e r than i n the design and 

16 c o n s t r u c t i o n specs. Because t h a t ' s p a r t of the 

17 operations f o r how you close i t up. 

18 DR. BALCH: I see Section K as how you 

19 construct and operate i t . Not operate i t , j u s t 

20 construct i t . So 8 here i s r e a l l y on closure. 

21 Probably goes before 9 and 10. 

22 COMMISSIONER BLOOM: That w i l l probably be 

23 good t o take down below t o closure because i t could 

24 apply t o temporary p i t s , too. 

25 DR. BALCH: Right. E i t h e r case would be 
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1 the same s i t u a t i o n . 

2 CHAIRPERSON BAILEY: So t h a t would be cut 

3 i t here and paste i t . 

4 COMMISSIONER BLOOM: Section 13. 

5 CHAIRPERSON BAILEY: Section 13, our Page 

6 24 . 

7 DR. BALCH: Pagination went out the 

8 window. 

9 CHAIRPERSON BAILEY: Go t o the end of a l l 

10 the yellow p a r t . Before No. 9 there. Put i t i n 

11 yellow. And f o r the record, changes l i k e you are 

12 making now, moving t h i n g s around, and f o r t h a t 

13 matter as you have done a l l the way through the 

14 d e l i b e r a t i o n s , many of these changes and moves are 

15 being made, are they not, because of testimony t h a t 

16 the cu r r e n t r u l e was confusing and d i f f i c u l t t o work 

17 with? 

18 CHAIRPERSON BAILEY: Yes. So we are 

19 t r y i n g t o make i t a more concise, e f f i c i e n t way of 

2 0 d e s c r i b i n g what's r e q u i r e d . 

21 MR. SMITH: Okay, good. 

22 DR. BALCH: Removing redundancy, t a k i n g 

23 the same language out of fou r sections and p u t t i n g 
24 i t i n t o one. 

25 MR. SMITH: Good. Okay. 
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1 COMMISSIONER BLOOM: Are we going t o 

2 Section 13 now? 

3 CHAIRPERSON BAILEY: Well, j u s t before 13 

4 there's a yellow area t h a t deals w i t h operator of 

5 below-grade tanks, equip or r e t r o f i t below-grade 

6 tanks. There i t i s . That would be i n Section 12. 

7 DR. BALCH: This comes back t o Table 1. 

8 CHAIRPERSON BAILEY: Yes. So even though 

9 we don't have standards yet f o r Table 1. So does 

10 t h a t mean t h a t we can accept the language i n t h i s 

11 paragraph based on the f a c t t h a t we w i l l e v e n t u a l l y 

12 deal w i t h Table 1 and w i t h what the standards are? 

13 DR. BALCH: I t h i n k i t might be b e t t e r t o 

14 leave t h i s s e c t i o n h i g h l i g h t e d f o r now. There may 

15 be an area between the b u r i a l standard and the 

16 minimum standard f o r p l a n t s a f e t y at 600 t h a t might 

17 be addressed i n t e x t and t h i s could be the place. 

18 CHAIRPERSON BAILEY: We can always come 

19 back. 

2 0 DR. BALCH: I t h i n k I'm okay w i t h the 

21 language the way i t i s now but I'm not q u i t e sure 

22 yet how t h a t ' s going t o play out on p r o t e c t i n g the 

23 environment versus p r o t e c t i n g the water, how we are 

24 going t o address t h a t i n the r e g u l a t i o n and make 

25 sure both are adequately protected. 
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1 CHAIRPERSON BAILEY: Well, Commissioner 

2 Bloom, do you agree t h a t we can go forward i n t o 

3 Section 13, Closure and S i t e Reclamation 

4 Requirements? 

5 COMMISSIONER BLOOM: Yes, I agree. 

6 CHAIRPERSON BAILEY: I t h i n k we already 

7 accepted a l o t of t h i s language. We're down t o No. 

8 3 i n yellow, which deals w i t h t e s t i n g s o i l s beneath 

9 the p i t and how t h a t should be done, what the 

10 p r o t o c o l i s f o r sampling. I found an issue w i t h 3C 

11 compared w i t h Page 26, the t i t l e f o r Section F. I f 

12 you w i l l look on your pages, 3C we say t h a t 

13 below-grade tanks are i n c l u d e d . i n Table 1, and i n 

14 the t i t l e f o r F on Page 26 we don't use the 

15 below-grade tanks term, although we do down below i n 

16 F1A. So my question i s , since we have below-grade 

17 tanks i n 3C, shouldn't we have below-grade tanks 

18 l i s t e d under F l , under F i n the t i t l e ? 

19 DR. BALCH: This may come down t o a l i t t l e 

20 b i t more discussion about Table 1. 

21 CHAIRPERSON BAILEY: Table 1. 

22 DR. BALCH: And t h a t concern t h a t was 

23 voiced e a r l i e r , I t h i n k a p p r o p r i a t e l y , was i f you 

24 are j u s t going t o b a c k f i l l you need t o have 

25 adequately p r o t e c t i o n from c h l o r i d e s . The only way 
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1 t o do i t w i t h j u s t b a c k f i l l i s t o have a low l e v e l . 

2 COMMISSIONER BLOOM: A what? 

3 DR. BALCH: A low l e v e l of c h l o r i d e s . I f 

4 you are j u s t going t o cover i t w i t h d i r t i t has t o 

5 be a low l e v e l of c h l o r i d e s f o r i t t o be p r o t e c t i v e . 

6 I f you apply other reclamation standards, then you 

7 can have a higher l e v e l of c h l o r i d e s at the same 

8 l o c a t i o n , but you need t o have a top l i n e r or a 

9 l i n e r , f o u r f e e t of s o i l and then reclamation of the 

10 surface. 

11 CHAIRPERSON BAILEY: Recontouring and 

12 revegetation. The reve g e t a t i o n is- a v i t a l p a r t . 

13 DR. BALCH: Which i s a l i t t l e b i t c o s t l y , 

14 I presume. But t o be p r o t e c t i v e there's got t o be 

15 some t r i g g e r , I t h i n k , f o r -- I t h i n k there has t o 

16 be a t r i g g e r f o r when you go t o a f u l l -- three 

17 t h i n g s can happen. You remove a tank. There's 

18 d i s c o l o r a t i o n and you take a sample. You can be 

19 below 600, i n which case I t h i n k i t ' s appropriate t o 

20 b a c k f i l l w i t h one f o o t , i t ' s a l l r i g h t , and then 

21 whatever else you have t o do at t h a t p o i n t . I 

22 presume seed or something. 

23 CHAIRPERSON BAILEY: I t ' s revegetation. 

24 I t ' s p a r t of the system. 

25 DR. BALCH: I f you are above 6 00 but 
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1 below -- t h i s i s where I don't know. But below some 

2 other l e v e l where you are concerned about a plume at 

3 25 fe e t or less, r i g h t ? 

4 CHAIRPERSON BAILEY: Uh-huh. 

5 DR. BALCH: I n t h a t range you could 

6 reasonably excavate t o the p o i n t where you could put 

7 a l i n e r , four f e e t of cover and then reclamation. 

8 I f you exceed the l i m i t f o r b u r i a l i n Table 2, I 

9 t h i n k at t h a t p o i n t you are going t o be diggi n g f o r 

10 a while u n t i l you d e l i n e a t e the plume. 

11 CHAIRPERSON BAILEY: The current p r a c t i c e 

12 i s t o excavate u n t i l you reach a c e r t a i n l e v e l , a 

13 c e r t a i n concentration, t o ensure t h a t there's no 

14 f u r t h e r m i g r a t i o n or t h a t t h a t release has not 

15 reached groundwater. 

16 DR. BALCH: And I t h i n k t h a t ' s appropriate 

17 f o r a very high c o n c e n t r a t i o n i n your f i v e - s p o t 

18 sample t e s t . But f o r something t h a t doesn't meet 

19 the l e v e l of Table 2 you ought t o be able t o j u s t 

20 excavate down t o the p o i n t where you can proceed 

21 w i t h a Table 2 type closure, l i n e r , f o u r f e e t of 

22 cover and rev e g e t a t i o n . 

23 The reason I'm concerned w i t h j u s t digging 

24 i s what happens i f you get down t o 15 f e e t and you 

25 f i n d the s a l t bulge? You j u s t excavated n a t u r a l 
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1 p r o t e c t i o n . 

2 CHAIRPERSON BAILEY: Unless you r e f i l l i t 

3 and recover up t o grade. 

4 DR. BALCH: Then you might be having 

5 people excavate 30, 4 0 f e e t and they may have 

6 already -- once they h i t the top of the bulge where 

7 the concentration increases they may already be past 

8 where t h e i r impact was and dea l i n g w i t h the n a t u r a l 

9 occurrence of s a l t i n the s o i l t h a t ' s r e l a t e d t o the 

10 s a l t bulge. That's why I ki n d of 

11 d i f f e r e n t i a t e between -- t h a t ' s why I s o r t of have 

12 three l e v e l s t h a t I want t o look a t : S t u f f t h a t you 

13 can j u s t b a c k f i l l , s t u f f you have t o rec l a i m and 

14 s t u f f you have t o i n v e s t i g a t e completely. Because 

15 i f you i n v e s t i g a t e , I t h i n k -- I don't know. The 

16 i m p l i c a t i o n i s I t h i n k you s t a r t d i g g i n g you're 

17 going t o f i n d the s a l t bulge at some p o i n t . Below 

18 t h a t i t should go back down. 

19 CHAIRPERSON BAILEY: And according t o 

2 0 Dr. Neeper's graphs, t h a t bulge appears t o go back 

21 t o background between 3 0 and 3 5 f e e t . 

22 DR. BALCH: Now, the d i f f e r e n c e here i s we 

23 are t a l k i n g about a l i q u i d release. 

24 CHAIRPERSON BAILEY: Yes. 

25 DR. BALCH: Where you could have had some 
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1 unknown amount of c h l o r i d e s leaking f o r a long 

2 p e r i o d of time. But we went i n the r u l e and made 

3 sure t h i n g s had t o be inspected r e g u l a r l y f o r 

4 i n t e g r i t y , t h a t there i s ample monitoring of p i t s t o 

5 make sure t h a t they are not leaking, at l e a s t t o a 

6 reasonable degree dur i n g t h e i r o p e r a t i o n a l phase. 

7 I'm wondering i f you would have a large enough 

8 release t o overcome the s a l t bulge. 

9 CHAIRPERSON BAILEY: Otherwise we wouldn't 

10 have c h l o r i d e contamination, and we have many cases 

11 of c h l o r i d e contamination, not from temporary p i t s 

12 but from other --

13 DR. BALCH: Weli, b a s i c a l l y , i f you have 

14 an unnatural pulse of f l u i d , a much greater amount 

15 than you could p r e d i c t from n a t u r a l events, t h a t ' s 

16 when you would push the c h l o r i d e s through t h a t s a l t 

17 bulge, I t h i n k . 

18 CHAIRPERSON BAILEY: And we have p i p e l i n e 

19 ruptur e s , we have many sources f o r releases of 

20 c h l o r i d e s . 

21 DR. BALCH: Okay. So l e t me s t a t e t h i s 

22 one other way. I'm j u s t t r y i n g t o get t h i s s t r a i g h t 

23 i n my head. 

24 CHAIRPERSON BAILEY: W e l l , we need t o work 

25 t h i s th rough . 
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1 DR. BALCH: I f you have greater than 600 

2 m i l l i g r a m s per kilogram of c h l o r i d e s , one fo o t from 

3 the surface, Dr. Neeper t e s t i f i e d t h a t t h a t would be 

4 hazardous t o the p l a n t s on the surface. 

7 which needs t o be del i n e a t e d completely, which i s 

8 addressing the concern of groundwater, de f a c t o i f 

9 you are not doing a f u l l remediation you are i n a 

10 s i t u a t i o n where those upper l i m i t s have t o be 600 

11 everywhere f o r any depth of groundwater. So you 

12 could e i t h e r have every s i t e t h a t has contamination 

13 above 600 completely remediated -- I t h i n k you 

14 almost have t o do t h a t . You have t o i n v e s t i g a t e or 

15 remediate anything above 600. Then you get down t o 

16 the l e v e l where you -- I don't know. 

17 CHAIRPERSON BAILEY: Because w i t h the 

18 release you are not going t o know how f a r . 

19 DR. BALCH: Or how much. 

2 0 CHAIRPERSON BAILEY: Or how deep i t went. 

21 How close i s i t t o the groundwater? You're not 

22 going t o know t h a t u n t i l you excavate t o f i n d out. 

23 DR. BALCH: When you go t o excavate, i s 

24 t h i s covered by the S p i l l Rule? 

25 CHAIRPERSON BAILEY: No, the S p i l l Rule 

5 CHAIRPERSON BAILEY: Right. 

6 DR. BALCH: However, i f we have Table 1, 
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1 deals w i t h volumes of releases, but you can't look 

2 at d i s c o l o r e d d i r t and know what the volume was. 

3 DR. BALCH: You have t o --

4 CHAIRPERSON BAILEY:. U n t i l you reach some 

5 s o r t of l e v e l t o t e l l you t h a t there's no longer the 

6 p o t e n t i a l f o r groundwater contamination. 

7 DR. BALCH: The proponents were asking i n 

8 Table 1 f o r t h a t value t o be 5,000 mi l l i g r a m s per 

9 kilogram from the f i v e - s p o t sample from underneath 

10 the tank. 

11 CHAIRPERSON BAILEY: Right. 

12 DR. BALCH: But the problem w i t h any l i m i t 

13 there i s you don't know the extent of the l i q u i d 

14 t h a t was released. 

15 CHAIRPERSON BAILEY: You could best go by 

16 a value t h a t you f e e l at t h a t depth would not 

17 c o n t r i b u t e t o contamination of freshwater at 

18 whatever l e v e l i t i s . 

19 DR. BALCH: Which I t h i n k i n Table 2, when 

2 0 you're d e a l i n g w i t h a plume from a release, 

21 presumably when you discover i t i n t h i s case i t 

22 would be a f t e r the f a c t . I t ' s already s t a b i l i z e d t o 

23 some degree w i t h i n the s o i l . I f you --

24 CHAIRPERSON BAILEY: Unless there's 

2 5 ongoing pressure f o r t h a t plume t o advance. 
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1 DR. BALCH: Well, t h a t would be a 

2 continuous i n f l u x of water or f l u i d . 

3 CHAIRPERSON BAILEY: Or p r e c i p i t a t i o n of 

4 some sort' or whatever. 

5 DR. BALCH: Right. 

6 CHAIRPERSON BAILEY: Or j u s t groundwater 

7 movement. 

8 DR. BALCH: Or j u s t groundwater movement. 

9 I'm j u s t t r y i n g t o t h i n k of what the impact i s i f 

10 you run i n t o some degree of c h l o r i d e s t h a t are 

11 greater than 600 or background, whichever i s 

12 greater. You go okay, I need t o d i g and then 

13 r e t e s t , so you d i g down a couple f e e t and i t ' s s t i l l 

14 the same. You d i g down a couple more f e e t and i t ' s 

15 s t i l l the same. At t h a t p o i n t you have four f e e t . 

16 You could put a l i n e r , four f e e t of cover and you 

17 would then be c o n t r o l l i n g the i n f i l t r a t i o n . You 

18 would be stopping the spread of the plume. 

19 CHAIRPERSON BAILEY: From t h a t one 

20 v e r t i c a l s i l o , but you also have --

21 DR. BALCH: You don't know where i t went 

22 h o r i z o n t a l l y . 

23 CHAIRPERSON BAILEY: Right. Those 

24 distances can't be measured at t h a t p o i n t . Do you 

25 have any i n s i g h t s here? 
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1 COMMISSIONER BLOOM: We go back t o how do 

2 we deal w i t h the case of the below-grade tank t h a t 

3 only has -- only been dug i n , say, a f o o t or a 

4 couple f e e t i n the ground. Perhaps the way t o deal 

5 w i t h i t as Mr. Balch which suggested i s look at a 

6 t h i r d t a b l e of some s o r t or have a closure s e c t i o n 

7 f o r below-grade tanks which says a lower standard, 

8 and j u s t take below-grade tanks o f f of some of 

9 these, and then f i n d the way t o deal w i t h i t . 

10 DR. BALCH: The t h i n g i s , i f you have a 

11 temporary tank w i t h ten acre f e e t , you can c e r t a i n l y 

12 p r e d i c t the maximum size of the plume would be the 

13 time t h a t i t was there, how much f l u i d was i n i t . I 

14 t h i n k i f you were c o n s t a n t l y r e p l e n i s h i n g f l u i d i n 

15 your p i t besides what you would be expecting you 

16 might know there was a leak. 

17 CHAIRPERSON BAILEY: But we also have 

18 m u l t i - w e l l f l u i d management p i t s . We also have 

19 permanent p i t s . We are not j u s t t a l k i n g about 

20 temporary p i t s . 

21 DR. BALCH: Maybe we are loo k i n g at two 

22 categories of t h i n g s . One i s a category as i n Table 

23 2 where you're burying wastes at a l o c a t i o n w i t h 

24 some p r o t e c t i o n . I'm going t o put t h i s out here and 

25 I t h i n k I mentioned i t t h i s morning. I f you had a 
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1 leaky p i t at t h a t p o i n t , you wouldn't know. You 

2 would j u s t be p r o t e c t i n g the ground.from anything 

3 f u r t h e r . 

4 CHAIRPERSON BAILEY: I f you have excavated 

5 a l l m a t e r i a l . 

6 DR. BALCH: No, I'm t a l k i n g about i f you 

7 had a temporary p i t , you are going t o close i t i n 

8 place. Y o u ' l l make a b u r r i t o or a taco or- whatever 

9 i t i s . Then you put. the l i n e r over i t . You are 

10 never going t o t e s t underneath the bottom l i n e r 

11 unless you d i g a trench and remove i t a l l . 

12 CHAIRPERSON BAILEY: That's''the way the . 

13 scenario i s set up. And you would have the b u r r i t o 

14 w i t h the f o u r f e e t cover and the revegetation. 

15 DR. BALCH: Right. So i n t h a t case you 

16 are d e a l i n g w i t h , at the very l e a s t , you are s e t t i n g 

17 up the s i t u a t i o n where you are stopping f u r t h e r 

18 i n f i l t r a t i o n from t h a t l o c a t i o n . 

19 CHAIRPERSON BAILEY: For a temporary p i t . 

20 DR. BALCH: For a temporary p i t . The 

21 other case -- I t h i n k there's a couple other cases. 

22 The second one i s you do a permanent/multi-well p i t 

23 and t r e a t them the same i n almost every way. I 

24 t h i n k we ought t o t r e a t them the same w i t h regard t o 

25 t h i s . I n t h a t case i t ' s f u l l removal. You're 
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1 t a k i n g out the l i n e r , doing t e s t s here and there, 

2 you're excavating where appropriate and so on. I 

3 t h i n k t h a t ' s: already i n place. 

4 CHAIRPERSON BAILEY: And i f di s c o l o r e d 

5 s o i l i s discovered beneath t h a t , i t would require 

6 excavation t o some p o i n t where an a l y s i s shows we are 

7 no longer w o r r i e d about c h l o r i d e s i n the vadose zone 

8 contaminating groundwater. 

9 DR. BALCH: Okay. 

10 CHAIRPERSON BAILEY: But reaching t h a t --

11 what i s t h a t some point? 

12 DR. BALCH: You already can't have one of 

13 . these m u l t i - w e l l permanent p i t s w i t h the groundwater 

14 shallower than 50 f e e t , I t h i n k , so you are loo k i n g 

15 at p o t e n t i a l l y having t o excavate below the s a l t 

16 bulge t o see i f c h l o r i d e s are b e i ow t h a t . You could 

17 be di g g i n g a p r e t t y b i g hole. 

18 CHAIRPERSON BAILEY: T h i r t y f e e t . 

19 DR.. BALCH: A l l the way down t o the water 

20 t a b l e . 

21 CHAIRPERSON BAILEY: I n theory. But i n 

22 p r a c t i c e , I don't b e l i e v e we go more than 30 fe e t 

23 simply because the backhoes have issues going past 

24 30 f e e t . 

25 DR. BALCH: I know of a p i p e l i n e release 
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1 t h a t has cost upward of $450,000 t o do a l l t h a t 

2 digging. 

3 CHAIRPERSON BAILEY: That's a conservative 

4 number. 

5 DR. BALCH: I f i t ' s a b i g s p i l l , you are 

6 hau l i n g and removing a l o t of m a t e r i a l . 

7 CHAIRPERSON BAILEY: Yes, you are. 

8 DR. BALCH: I t h i n k i f you want t o be 

9 p r o t e c t i v e of p l a n t s at the surface and the 

10 environment, then you have t o , a t a minimum, i f you 

11 have greater than 600 m i l l i g r a m s per kilogram of 

12 c h l o r i d e you have t o at a minimum excavate the four 

13 f e e t f o r f u l l reclamation. 

14 CHAIRPERSON BAILEY: So you are saying f o r 

15 closure of a below-grade tank, which may or may not 

16 be below-grade by four f e e t , t h a t we should r e q u i r e 

17 excavation of a minimum of fou r feet? 

18 DR. BALCH: I f --

19 CHAIRPERSON BAILEY: I f t h e r e i s 

20 discovered --

21 DR. BALCH: Chlorides above 6 00 m i l l i g r a m s 

22 per. kilogram. 

23 CHAIRPERSON BAILEY: And then a t f o u r f e e t 

24 i s there a magic number i n your mind f o r not having 

25 t o excavate any f a r t h e r ? 

PAUL BACA PROFESSIONAL COURT REPORTERS 
6556b830-4508-4ec7-8aed-b58019e5f39e 



Page 4571 

1 DR. BALCH: To me the magic number would 

2 be the number t h a t we set f o r o n - s i t e b u r i a l . 

3 CHAIRPERSON BAILEY: And t h a t ' s 20,0 00 

4 m i l l i g r a m s per kilogram. 

5 DR. BALCH: I'm not sure i t makes sense. 

6 I'm j u s t saying t h a t would be -- you would bury p i t 

7 waste w i t h t h a t concentration i s what I'm saying at 

8 t h a t depth w i t h t h a t k i n d of cover. 

9 CHAIRPERSON BAILEY: With the bottom l i n e r 

10 at l e a s t p a r t i a l l y r e t a r d i n g the i n f i l t r a t i o n below 

11 the p i t . But there i s no bottom l i n e r i n t h i s 

12 excavation of fou r f e e t below the below-grade tank? 

13 DR. BALCH: Right. To get t h a t 20,000 

14 number we used Mr. M u l l i n s ' models of the 1,000 

15 m i l l i g r a m s per l i t e r i n f i l t r a t i o n and he d i d no t i c e 

16 t h a t the existence of the bottom l i n e r d i d n ' t have a 

17 s i g n i f i c a n t impact on the s i m u l a t i o n . That was not 

18 s e n s i t i v e v a r i a b l e . So I'm proposing t h a t we might 

19 want t o consider an intermediate step. I'm not 

20 saying t h a t we ne c e s s a r i l y have t o do i t . The only 

21 other step, as you said, i s completely excavate 

22 below the l e v e l and proceed w i t h the reclamation. 

23 CHAIRPERSON BAILEY: Determination of the 

24 s e v e r i t y of the leak from the below-grade tank can 

25 be determined by excavation t o some magic l e v e l of 
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2 DR. BALCH: What about -- I mean, 

3 excavation i s expensive. What about coring? 

4 COMMISSIONER BLOOM: What about what? 

5 DR. BALCH: Coring. You go out w i t h a 

6 r o t a r y d r i l l . I don't know what you c a l l i t . 

7 

8 

9 

CHAIRPERSON BAILEY: I t ' s not going t o 

ever go d i r e c t l y v e r t i c a l . I t ' s going t o f i n g e r 

out. 

10 DR. BALCH: You wouldn't do i t i n one 

11 spot. You would do i t -- the v e r t i c a l extent of the 

12 plume I'm j u s t t r y i n g t o make t h i s complicated. 

13 COMMISSIONER BLOOM: What i f we had 

14 something along the l i n e s of can we p u l l below-grade 

15 tanks out of common closure requirements f o r p i t s 

16 and have something along the l i n e s of i f the 

17 below-grade tank i s set at a depth of fou r f e e t or 

18 less below grade, c h l o r i d e s s h a l l not exceed X 

19 amount? 

20 CHAIRPERSON BAILEY: Six hundred. 

21 DR. BALCH: Well, i f i t ' s less than t h a t 

22 you can b a c k f i l l . Other than t h a t you have t o 

23 r e c l a i m --

24 CHAIRPERSON BAILEY: I n v e s t i g a t e and 

25 remediate i f necessary. 
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1 DR. BALCH: Then Table 1 would only apply 

2 t o below m u l t i - w e l l , permanent and temporary p i t s 

3 t h a t are being removed, although I'm not sure 

4 there's r e a l l y a d i s t i n c t i o n . 

5 CHAIRPERSON BAILEY: I f we had a leaking 

6 temporary p i t where they have excavated the m a t e r i a l 

7 and the l i n e r , they discovered the stained s o i l , 

8 they have done t h e i r f i v e - p o i n t a n a l y s i s , we keep 

9 j u s t coming t o t h i s --

10 DR. BALCH: That's going t o already 

11 n e c e s s a r i l y be closed w i t h the f o u r f e e t of cover 

12 and a l l of t h a t . So I t h i n k the d i f f e r e n t i a t i o n 

13 t h a t Mr. Bloom i s making.was t h a t the tanks are the 

14 things t h a t w i l l be shallow. On the other hand, and 

15 I'm going t o muddy the water even more, I would be 

16 more concerned about a leaky tank p r o v i d i n g 

17 sustained i n f l u x of s a l t water t o the s o i l than I 

18 would be a temporary p i t f o r sure, because a 

19 temporary p i t has a short existence. There's a 

20 f i n i t e amount of l i q u i d t h a t could be leaked f o r 

21 t h a t before i t ' s n o t i c e d . 

22 CHAIRPERSON BAILEY: I n one year maximum, 

23 where a below-grade tank could be there --

24 DR. BALCH: Well, s i x months maximum, 

25 because we d r a i n i t f o r a month or so, whereas the 
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1- tank could be there f o r 20 years s l o w l y leaking, and 

2 t h a t ' s where you r e a l l y don't know what's going on. 

3 COMMISSIONER BLOOM: Perhaps i t wouldn't 

4 be t h a t . I f the sides -- the bottoms aren't open 

5 f o r v i s i b l e i n s p e c t i o n then i t has t o be removed 

6 from the surface at some p o i n t , what, i n 2013? 

7 CHAIRPERSON BAILEY: You are required t o 

8 show i n t e g r i t y . 

9 DR. BALCH: Right. But i f there are --

10 t h a t ' s t r u e . I guess the way they do i t i s excavate 

11 and t e s t . Scrape o f f and t e s t , scrape o f f and t e s t 

12 again. I f somebody were t o h i r e me t o go out and 

13 the l i n e a r plume I would use bore holes. 

14 CHAIRPERSON BAILEY: They have monitor 

15 w e l l s f o r abatement plans. There are monitor w e l l s . 

16 DR. BALCH: This i s l i k e i f you're going 

17 t o go out f o r minerals or something, g r a v e l bed. 

18 You d r i l l i t , p u l l i t up and sample the m a t e r i a l 

19 from t h a t depth and see what the c h l o r i d e s are. You 

2 0 do t h a t i n a g r i d , then you know where your plume i s 

21 h o r i z o n t a l l y , and then v e r t i c a l l y i f you take the 

22 samples at d i f f e r e n t i n t e r v a l s . 

23 CHAIRPERSON BAILEY: I t may be more 

24 economic t o simply d i g out --

25 DR. BALCH: I don't know. $400,000 i s a 
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1 l o t of money. 

2 CHAIRPERSON BAILEY: Well, because of the 

3 size of the plume. 

4 DR. BALCH: I n t h a t case they would end up 

5 excavating anyway. So you might be r i g h t . I t may 

6 be easier t o excavate. Maybe i t comes down t o i f 

7 you have g r e a t e r than 600, you have t o i n v e s t i g a t e 

8 or excavate u n t i l you are less than t h a t before you 

9 can b a c k f i l l . 

10 CHAIRPERSON BAILEY: I t h i n k we have 

11 t a l k e d i t around t o the p o i n t where 600 i s something 

12 t h a t I can l i v e w i t h . 

13 DR. BALCH: The only t h i n g t h a t bothers me 

14 a l i t t l e b i t about i t i s i f you do the f u l l 

15 remediation you have pr o t e c t e d i t from, we t h i n k , up 

16 t o 80,000 i n surface, s o i l , from up t o 80,000 w i t h 

17 Table 2 f o r deep groundwater by applying the s o i l 

18 cover and the top l i n e r , r e v e g e t a t i o n , etc. And Dr. 

19 Buchanan t e s t i f i e d t o t h a t extent. He said given 

20 four f e e t he could r e c l a i m anything. 

21 CHAIRPERSON BAILEY: But we don't know 

22 where t o put t h a t l i n e r . 

23 DR. BALCH: At l e a s t f o u r f e e t . I j u s t 

24 don't know i f there's a gray area i n the middle 

25 where you are less concerned w i t h the 600 f o r 
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1 groundwater. The problem i s we j u s t don't know. 

2 With the case i n Table 2 where you're burying 

3 o n - s i t e , you know t h a t temporary p i t has been there 

4 w i t h l i q u i d f o r a r e l a t i v e l y short p e r i o d of time. 

5 I t h i n k you can have a l i t t l e more confidence i n 

6 j u s t covering i t without t e s t i n g below the p i t . But 

7 f o r the other cases, I t h i n k you have t o be a l i t t l e 

8 more concerned. 

9 CHAIRPERSON BAILEY: Yes, I agree w i t h 

10 t h a t . Because you simply don't know how long and 

11 what volume and the size of the plume or anything 

12 else because i t ' s an u n c o n t r o l l e d release t h a t we 

13 have no dimensions u n t i l i t ' s excavated. 

14 DR. BALCH: Moral of the s t o r y i s don't 

15 l e t your tanks leak. 

16 CHAIRPERSON BAILEY: A l l r i g h t . Would you 

17 read your comments again about below-grade tanks? 

18 COMMISSIONER BLOOM: I thought we have a 

19 s e c t i o n t h a t s p e c i f i c a l l y deals w i t h closure of 

2 0 below-grade tanks and we could do something along 

21 the l i n e s of "A below-grade tank i s set at a depth 

22 of fou r f e e t or les s . Chlorides s h a l l not exceed 

23 blank m i l l i g r a m s per kilogram." 

24 CHAIRPERSON BAILEY: Which i s our 600 

25 standard f o r revegetation? 

^̂^̂^̂^̂^̂^̂^̂^̂  
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1 COMMISSIONER BLOOM: I might argue t h a t 

2 600 would be a l i t t l e high, excluding something we 

3 might want t o see grow there, but t h a t ' s a separate 

4 step. 

5 DR. BALCH: We had testimony from 

6 Dr. Neeper t h a t 600 was safe f o r a wide v a r i e t y of 

7 p l a n t s . There was testimony by Dr. Buchanan t h a t 

8 t h a t might a c t u a l l y be a l i t t l e low f o r desert 

9 climate p l a n t s . We could probably go higher. But 

10 most of Dr. Buchanan's testimony was i n the 

11 reference frame of having your fo u r f e e t of cover. 

12 So Table 1 would be the t r i g g e r f o r i n v e s t i g a t i o n ? 

13 CHAIRPERSON BAILEY: I f we look at the 

14 current r u l e -- we have been wrangling around what 

15 k i n d of number. I f we look at the current r u l e f o r 

16 50 t o 100 f e e t , the l i m i t on c h l o r i d e s was 500 

17 m i l l i g r a m s per kilogram. At 100 f e e t the c h l o r i d e 

18 l i m i t was 1,000 m i l l i g r a m s per kilogram. 

19 DR. BALCH: That's d e a l i n g w i t h 

20 groundwater p r o t e c t i o n , not surface p r o t e c t i o n . 

21 CHAIRPERSON BAILEY: But those could also 

22 be used as t r i g g e r s f o r i n v e s t i g a t i o n . 

23 COMMISSIONER BLOOM: That's when you have 

24 t o begin i n v e s t i g a t i n g . 

25 DR. BALCH: We had t h a t testimony t h a t the 
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1 other l e v e l s t h a t were proposed were considered 

2 safe. I t h i n k t h a t the v a r i a b l e t h a t ' s l e f t out 

3 there i s what's the plume size and d u r a t i o n . 

4 CHAIRPERSON BAILEY: So instead 

5 DR. BALCH: I f you read B, you may have 

6 noticed I don't l i k e i t i f we are simply black and 

7 white. I l i k e t o have the a b i l i t y t o use best 

8 p r a c t i c e s both on the a d m i n i s t r a t i v e side and also 

9 on the operator side. B might r e a l l y cover t h a t 

10 concern. B a s i c a l l y what happens i s you go out and 

11 do the t e s t and then you go and consult w i t h the 

12 D i v i s i o n . 

13 CHAIRPERSON BAILEY: That's what we're 

14 doing i s t r y i n g t o set the parameters of. Table 1. 

15 DR. BALCH: Right. But even i f they 

16 exceed maybe they have 800 m i l l i g r a m s per 

17 kilogram of c h l o r i d e . They would take t h a t r e s u l t 

18 and go t o the D i v i s i o n . The D i v i s i o n might then 

19 r e q u i r e a d d i t i o n a l d e l i n e a t i o n , which I guess would 

20 be excavation. 

21 CHAIRPERSON BAILEY: U n t i l i t reaches t h a t 

22 600 f i g u r e again. 

23 DR. BALCH: Well, they may be able t o 

24 j u s t i f y some other l i m i t , e i t h e r through background 

25 or hey, I t h i n k we are g e t t i n g i n t o the s a l t bulge 
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1 or something l i k e t h a t . Just some f l e x i b i l i t y . 

2 CHAIRPERSON BAILEY: F l e x i b i l i t y which can 

3 allow f o r i n t e r p r e t a t i o n i n one d i s t r i c t t o be 

4 d i f f e r e n t from the i n t e r p r e t a t i o n i n another 

5 d i s t r i c t . There's no consistency of requirement, 

6 which i s sometimes a problem f o r an operator. 

7 DR. BALCH: I t h i n k t h a t can be a problem. 

8 I t would be more of a problem, say, between Hobbs 

9 and Roswell than from Roswell t o San Juan because 

10 there you may r e a l l y have d i f f e r e n t circumstances 

11 and may look at an issue d i f f e r e n t l y . 

12 CHAIRPERSON BAILEY: C l e a r l y there are 

13 d i f f e r e n c e s between the northwest and the southeast. 

14 DR. BALCH: Right. 

15 CHAIRPERSON BAILEY: But we have two 

16 d i s t r i c t s i n the southeast, and I would l i k e t o see 

17 consistent a p p l i c a t i o n of requirements f o r operators 

18 i n the southeast. 

19 DR. BALCH: So you don't l i k e the 

20 paragraph the way i t reads? 

21 CHAIRPERSON BAILEY: No, I t h i n k t h a t ' s 

22 f i n e . We're j u s t t r y i n g t o wrangle what the 

23 parameters are i n Table 1. 

24 DR. BALCH: That's f i n e . I t h i n k B 

25 provides an o u t l e t f o r circumstances t h a t are not 
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envisioned by Table 1 ex a c t l y . Or we can go and 

2 say, "This tank has been out f o r three months and I 

3 o n l y had water i n i t f o r two months. I don't t h i n k 

4 the leak could have been t h a t b i g . " We can j u s t 

5 excavate, l i n e and b a c k f i l l and recontour and a l l 

6 t h a t . 

7 CHAIRPERSON BAILEY: Can we agree on 3A, B 

8 and C as they are w r i t t e n and remove the yellow 

9 h i g h l i g h t f o r those paragraphs t h a t are on the 

10 screen? 

11 DR. BALCH: I t h i n k so. 

12 CHAIRPERSON BAILEY: We agree on the 

13 paragraphs t h a t we see on the screen, 3A, B and C? 

14 DR. BALCH: Regardless of the contents of 

15 Table 1. 

16 CHAIRPERSON BAILEY: Right. I t includes 

17 below-grade tanks, d r y i n g pads, closed p i t s , any 

18 k i n d of p i t . 

19 COMMISSIONER BLOOM: I t h i n k t h a t works, 

20 because i f i t was beyond 600 m i l l i g r a m s per kilogram 

21 i t would go t o the D i v i s i o n t o review. 

22 DR. BALCH: Right. They w i l l take the 

23 r e s u l t s t o the D i v i s i o n and make a de c i s i o n on how 

24 t o proceed f o r closure. 

25 CHAIRPERSON BAILEY: So we can agree on 3, 
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A, B and C. I f you would l i k e t o remove the yellow 

2 h i g h l i g h t . 

3 DR. BALCH: I t h i n k she has been removing 

4 the underlines also and making i t red t e x t . There 

5 

6 

might be changes but i t looks l i k e we can move t h i s . 

MR. SMITH: And I t h i n k t h i s language i s 

7 m i r r o r e d under B9. 

8 CHAIRPERSON BAILEY: That we moved over 

9 there? 

10 MR. SMITH: I t h i n k so. This i s A3, 

11 r i g h t ? 

12 CHAIRPERSON BAILEY: No, t h i s i s B3. 

13 MR. SMITH: Oh, t h i s i s B3. I'm sorry. 

14 DR. BALCH: I t h i n k we can plow through 

15 t h i s and see how i t t u r n s out. 

16 CHAIRPERSON BAILEY: Let's look at the 

17 f o l l o w i n g paragraphs. 

18 DR. BALCH: I t h i n k we looked at t h i s 

19 e a r l i e r today. I t h i n k I l i k e t h i s except f o r I 

20 would add one sentence which probably would say, 

21 "Disposal of waste from a p i t on an adjacent lease 

22 would r e q u i r e . " 

23 CHAIRPERSON BAILEY: So put t h a t before 

24 the sentence o n - s i t e , which would be deleted anyway 

25 since t h a t ' s the d e f i n i t i o n . 
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1 DR. BALCH: Right. I would j u s t have i t 

2 at the end. That would s t i l l leave the door open 

3 f o r adjacent leases operated by some company. 

4 CHAIRPERSON BAILEY: So i f you would 

5 repeat t h a t f o r Theresa so she can --

6 DR. BALCH: Oh, Theresa i s back. I would 

7 say, "Disposal of waste from an adjacent lease under 

8 the c o n t r o l of the same operator would require a 

9 variance." At l e a s t t h a t leaves the door open f o r 

10 i t . Now, I don't know i f we r e a l l y a c t u a l l y have t o 

11 say t h i s because the way we defined variance i s 

12 anything t h a t ' s not an exception and having the 

13 variance a p p l i e d f o r . 

14 CHAIRPERSON BAILEY: Up above we say i t ' s 

15 l i m i t e d t o a s i n g l e lease. So t h a t r e a l l y does 

16 create confusion and doubt. Why not j u s t say 

17 variances may be granted -- or a variance may be 

18 granted? We've already s a i d variances may be 

19 granted everywhere. 

20 DR. BALCH: Could you take the l a b o r a t o r y 

21 analysis sentence before t h a t and say, "A nearby 

22 temporary p i t or b u r i a l trench t h a t receives waste 

23 from another temporary p i t must be o n - s i t e i f they 

24 are w i t h i n the same lease"? I t h i n k i f you stop 

25 there t h a t ' s a l l r i g h t . 
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CHAIRPERSON BAILEY: So delete everything 

2 a f t e r that? That paragraph -- t h a t sentence t h a t 

3 you j u s t read and the next one? 

4 DR. BALCH: B a s i c a l l y , I'm t h i n k i n g of a 

5 s p e c i a l case which they could already apply f o r a 

6 variance. Everything t h a t ' s not yellow at the end 

7 of C. This might pose an issue. Surface owners and 
\ 

8 t h i n g s l i k e t h a t . Probably not a place we want t o 

9 go. 

10 CHAIRPERSON BAILEY: So can we accept the. 

11 language i n the opening paragraph or j u s t C? 

12 DR. BALCH: Could you undo t h a t 

13 d e f i n i t i o n ? I t h i n k we can j u s t stop at o n - s i t e , 

14 because the d e f i n i t i o n of on - s i t e only includes a 

15 s i n g l e lease. You don't have t o have i t w i t h i n the 

16 same lease. 

17 MR. SMITH: Except t h a t you have two p i t s 

18 so you don't know which o n - s i t e you're t a l k i n g 

19 about. 

20 DR. BALCH: Okay. I see. Okay. 

21 COMMISSIONER BLOOM: That's r i g h t . 

22 CHAIRPERSON BAILEY: Commissioner Bloom? 

23 COMMISSIONER BLOOM: I t h i n k t h a t w i l l 

24 work. 

25 CHAIRPERSON BAILEY: Then l e t ' s accept C. 
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2 permanent p i t s i n c l o s u r e ? 

3 DR. BALCH: They are not c l o s e d o n - s i t e . 

4 E v e r y t h i n g i s t a k e n away. 

5 COMMISSIONER BLOOM: Where i s t h a t 

6 language now? 

7 DR. BALCH: I t h i n k i t would be under A. 

8 COMMISSIONER BLOOM: I f you go up t o A, we 

9 j u s t have m u l t i - w e l l f l u i d management p i t s b u t 

10 n o t h i n g s a i d about --

11 DR. BALCH: I t might be i n t h e d e f i n i t i o n . 

12 CHAIRPERSON BAILEY: I'm l o o k i n g under 

13 Design, and i t doesn't d i s c u s s c l o s u r e . 

14 COMMISSIONER BLOOM: Maybe Page 4. 

15 DR. BALCH: Table 2 doesn't have 

16 m u l t i - w e l l f l u i d management p i t s i f t h a t h e l p s . 

17 COMMISSIONER BLOOM: Look under S e c t i o n 9, 

18 Permit A p p l i c a t i o n and R e g i s t r a t i o n . B l , l o o k i n g on 

19 Page 4 o f t h e January 1 1 t h a d o p t i o n . Permanent p i t s 

20 i s B l , and C i s c l o s u r e p l a n . So m u l t i - w e l l f l u i d 

21 management p i t s has been f o l l o w i n g permanent p i t s t o 

22 a l a r g e degree. We worked t h r o u g h t h i s . I'm not 

23 sure we r e q u i r e f i l i n g a f t e r c l o s u r e p l a n . We do. 

24 That's i n t h e r e . Okay. Under 4. B4. 

25 CHAIRPERSON BAILEY: The opening paragraph 
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2 DR. BALCH: I t ' s i n B on Page 22 of the 

3 

4 

January 11th. 

CHAIRPERSON BAILEY: I n the opening 

5 paragraph? 

6 DR. BALCH: Closure f o r waste destined f o r 

7 

8 

disposal of Division-approved -- t h a t ' s o f f - s i t e . 

This applies t o permanent p i t s , temporary p i t s , 

9 m u l t i - w e l l fluid'management p i t s , et cetera. So 

10 you're r i g h t , we have t h a t one case but --

11 COMMISSIONER BLOOM: I t h i n k maybe A l i s 

12 unnecessary. 

13 CHAIRPERSON BAILEY: Al says t h a t 

14 e v e r y t h i n g has t o be cleared out and t h a t i t can't 

15 be l e f t o n - s i t e . 

16 DR. BALCH: I t ' s r i g h t there i n the top of 

17 C. "Closure where wastes are destined f o r b u r i a l i n 

18 place or i n t o nearby division-approved p i t s or 

19 trenches. This s e c t i o n applies t o waste from 

20 temporary p i t s and closed-loop systems, when such 

21 waste may be disposed of i n place i n the e x i s t i n g 

22 temporary p i t or disposed of at. a nearby temporary 

23 p i t . " This covers -- t h i s does not include 

24 m u l t i - w e l l or permanent. So everything i n C doesn ' t 

25 apply there. So 1 i s f i n e . I s t h a t the r i g h t 
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1 s i t i n g c r i t e r i a ? 

2 CHAIRPERSON BAILEY: Section 10 C deals 

3 w i t h operator s h a l l not implement an on- s i t e closure 

4 method. 

5 DR. BALCH: S i t i n g requirements, t h a t ' s 

6 r i g h t . Okay. I t h i n k 3 i s f i n e . 

7 CHAIRPERSON BAILEY: E a r l i e r there was the 

8 question about the three t o one mixing, and i t ' s 

9 here i n Paragraph 4. 

10 DR. BALCH: I s t h a t the r i g h t --

11 CHAIRPERSON BAILEY: I would have t o f i n d 

12 i t i n the cu r r e n t r u l e i n order t o comment whether 

13 or not t h a t i s accurate or not because I don't 

14 r e c a l l testimony on t h a t . 

15 DR. BALCH: Do we want t o change the l a s t 

16 p a r t of the sentence t o "or division-approved 

17 method"? 

18 CHAIRPERSON BAILEY: I t h i n k t h a t would be 

19 consis t e n t and i t also allows f o r any updates or 

2 0 b e t t e r methods analyses t h a t may be i n the f u t u r e . 

21 DR. BALCH: I t h i n k the exact word i s "or 

22 other t e s t methods approved by the D i v i s i o n . " 

23 CHAIRPERSON BAILEY: Yes. So l e t ' s 

24 change "or subsequent r e l e v a n t p u b l i c a t i o n " t o "or 

25 other t e s t methods approved by the D i v i s i o n . " 
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1 COMMISSIONER BLOOM: My only concern, we 

2 are adding i n a l o t of these and i t depends who i s 

3 at the D i v i s i o n . 

4 DR. BALCH: This i s they can use the pa i n t 

5 f i l t e r t e s t or something else. Not t h a t they can 

6 replace the p a i n t f i l t e r t e s t n e c e s s a r i l y . I t h i n k 

7 there's some p r o t e c t i o n there. 

8 COMMISSIONER BLOOM: But j u s t as a matter 

9 of., general rule-making, how much do we want t o allow 

10 t o go t o the Di v i s i o n ? 

11 CHAIRPERSON BAILEY: I t h i n k you have t o 

12 look t o the f u t u r e and say EPA updates, new analyses 

13 are created t o allow t h a t o p t i o n so t h a t we don't 

14 have t o come back t o rule-making i f a t e s t method i s 

15 changed. I don't t h i n k t h a t ' s changing the 

16 substance of the message here. 

17 DR. BALCH: Somewhere there's a form, a C 

18 144 or something l i k e t h a t , and i t w i l l t e l l you 

19 what t o do. I f the D i v i s i o n changes i t , they would 

2 0 j u s t change i t on the form. They don't have t o 

21 change the whole r u l e . That's what we're saying. 

22 CHAIRPERSON BAILEY: I f we s p e c i f y a 

23 method here and give no o p t i o n f o r other methods as 
24 the D i v i s i o n approves, then the r u l e change has t o 

25 occur before we allow any other analyses t o be used. 
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2 d i f f e r e n t analyses t h a t may a r i s e i n the f u t u r e . 

3 DR. BALCH: There's already language 

4 there, but i t s p e c i f i c a l l y s a i d "other EPA changes II 

5 So I t h i n k t h a t might be a l i t t l e too narrow. I f 

6 you were concerned about t a k i n g i t away from the EPA 

7 t e s t i n g method, I bel i e v e i n most r e g u l a t o r y 

8 s i t u a t i o n s the most s t r i c t requirements i s what i s 

9 used, be i t s t a t e or f e d e r a l . I'm okay w i t h t h a t . 

10 COMMISSIONER BLOOM: Okay. We can move 

11 on. 

12 CHAIRPERSON BAILEY: Well, we can go ahead 

13 and accept 1 through 4 then and look at 5, 6 and 7 

14 DR. BALCH: I t h i n k t h a t ' s a l l r i g h t . 

15 CHAIRPERSON BAILEY: And 7 does describe 

16 the s o i l cover but i t doesn't describe the 

17 geomembrane cover t h a t we brought i n at a l a t e r 

18 paragraph. So I can accept --

19 DR. BALCH: So 6 r e f e r s t o Table 2, I 

20 be l i e v e . 

21 CHAIRPERSON BAILEY: That's r i g h t , because 

22 we're t a l k i n g b u r i a l here. 

23 DR. BALCH: I t h i n k we were j u s t there. 

24 That would be f o r temporary p i t s and trenches. 

25 CHAIRPERSON BAILEY: So we can accept 

< 
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1 Paragraph 6? 

2 DR. BALCH: I t h i n k so. 

3 COMMISSIONER BLOOM: I'm sorry, what's 

4 that? 

5 DR. BALCH: 5.2 also? 

6 CHAIRPERSON BAILEY: No, 5.2 --

7 DR. BALCH: This i s s t a b i l i z e d waste. 

8 This i s going t o be buried. 

9 CHAIRPERSON BAILEY: Okay. 

10 DR. BALCH: Now i n 7 there's a p o t e n t i a l 

11 problem f o r c l a r i f i c a t i o n . Okay. Yeah, i t ' s i n 7. 

12 The f i r s t sentence reads, "Upon achieving a l l 

13 a p p l i c a b l e waste s t a b i l i z a t i o n and t r a n s f e r of the 

14 waste i n t o a temporary p i t or b u r i a l trench." We 

15 are not going t o t r a n s f e r r i n g anything i n t o 

16 the temporary p i t . Well, I guess you could be from 

17 the adjacent p i t . Okay. 

18 CHAIRPERSON BAILEY: But before we put on 

19 the s o i l cover we need t o have the geomembrane cover 

20 t h a t ' s referenced i n -- t h a t we added t o t h i s 

21 s e c t i o n e a r l i e r today. I t h i n k i f you s c r o l l down 

22 you w i l l f i n d i t . There. I t ' s i n 8, 9 and 10, the 

23 geomembrane cover. 

24 DR. BALCH: You might want t o move 7 

25 above. Go back up. You might want t o put 8 above 
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1 7. Eight i s the f a c t where you don't pass the t e s t 

2 and you have t o haul away. Seven would be the case 

3 where you can bury o n - s i t e , and th a t would lead 

4 n a t u r a l l y t o then you do t h i s , put the cover, then 

5 you put the s o i l and the revegetation e f f o r t . 

6 CHAIRPERSON BAILEY: Can you s c r o l l down a 

7 b i t ? Okay. I agree w i t h you t h a t we need t o 

8 reverse those paragraphs. 

9 DR. BALCH: That's Table 2. That deals 

10 w i t h removal and disposal of waste. 

11 COMMISSIONER BLOOM: No, a c t u a l l y t h a t ' s 

12 the closure plan. I t h i n k i t ' s Subsection D w i t h 

13 the o f f - s i t e f a c i l i t y . 

14 CHAIRPERSON BAILEY: So Paragraph 7, the 

15 l a s t l i n e , i t should be Subsection B. 

16 DR. BALCH: I t h i n k 7 i s a l l r i g h t . 

17 COMMISSIONER BLOOM: Yes. 

18 DR. BALCH: So 8 i s where i t does pass 

19 the -- okay, so before 8 i s where you want t o put i n 

20 the cover or j u s t include i t ? 

21 CHAIRPERSON BAILEY: Let's put i t before 

22 8. 

23 DR. BALCH: I n s e r t i t r i g h t a f t e r the 

24 second l i n e . The geomembrane l i n e r . 

25 CHAIRPERSON BAILEY: Down below. There. 
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2 CHAIRPERSON BAILEY: So copy 8, 9 and 10 

3 and j u s t move them up above. 

4 COMMISSIONER BLOOM: That should go 

5 under --

6 DR. BALCH: Go up a l i t t l e b i t maybe. 

7 

8 red. 

COMMISSIONER BLOOM: Go under the 8 i n 

9 CHAIRPERSON BAILEY: The previous 

10 paragraph? 

11 DR. BALCH: We may have t o truncate the 

12 e x i s t i n g 8 and t h a t would be a l l r i g h t . I t s t i l l 

13 needs t o go above, 8, 9 and 10. 

14 CHAIRPERSON BAILEY: S c r o l l up t o the 

15 previous paragraph. Yes, t h a t r e d - l i n e d 8. I t h i n k 

16 we are s t i l l t r y i n g t o work out what we want t o do 

17 DR. BALCH: I t h i n k a l l the language i s 

18 here. I t 's j u s t mixed up. 

19 COMMISSIONER BLOOM: A c t u a l l y what you 

20 would do i s you would p u l l i t over f i r s t and then 

21 b r i n g i n the mix and cover i t . 

22 DR. BALCH: I t h i n k you want t o take 

23 the --

24 CHAIRPERSON BAILEY: The opening phrase of 

25 the r e d - l i n e d 8 needs t o go before the language of 
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1 the b l a c k - l i n e d 8, t h a t waste s t a b i l i z a t i o n . 

2 DR. BALCH: Right there where she has i t 

3 h i g h l i g h t e d , "The operator s h a l l , " colon or 

4 semicolon and then have everything else be A, B and 

5 C. 

6 CHAIRPERSON BAILEY: I n c l u d i n g t h a t 

7 language before t h a t . 

8 DR. BALCH: I n c l u d i n g t h a t language, yeah. 

9 COMMISSIONER BLOOM: So maybe a f t e r "The 

10 operator s h a l l " we w i l l put a colon? 

11 DR. BALCH: I t h i n k so. Take the r e s t of 

12 the sentence down t o the reference and put t h a t 

13 below 10. 

14 CHAIRPERSON BAILEY: Eight? 

15 DR. BALCH: Because you wanted t o do the 

16 membrane and then you cover i t w i t h waste. Move 

17 t h a t below 10, and the word we want t o make 8, 9 and 

18 10 what would be 11, make i t A, B, C and D instead. 

19 Now we're t a l k i n g about the s p e c i f i c process of 

20 c l o s i n g the p i t • 

21 CHAIRPERSON BAILEY: So black 8 becomes A. 

22 Black 9 becomes B, and 10 becomes --

23 DR. BALCH: C i f we need i t . Then the 

24 p a r t i a l sentence below C would become D. I don't 

25 know i f t h a t ' s i t or not. 8, 9 and 10. 

PAUL BACA PROFESSIONAL COURT REPORTERS 
6556b830-4508-4ec7-8aed-b58019e5f 39e 



Page 4593 j 
1 COMMISSIONER BLOOM: Go up t o A and B and j 

i 

2 take out "The operator s h a l l . " Maybe C becomes pa r t j 

3 of D. j 

4 CHAIRPERSON BAILEY: Yes, because i t ' s not | 

5 p a r t of "The operator s h a l l " l i s t . j 

6 COMMISSIONER BLOOM: D becomes C. | 

7 DR. BALCH: You said we could get r i d of I 

1 
I 

8 the long chain of references at the bottom? J 

9 MR. SMITH: Yeah. Then i t w i l l be 

10 replaced by another long chain of references but 

11 s t a f f w i l l take care of t h a t . 

12 DR. BALCH: Paragraph 2, i s t h a t our j 

13 reclamation? Subsection F. Reclamation of p i t j 

14 l o c a t i o n of on - s i t e b u r i a l so t h a t would be the j 

15 r i g h t reference. | 

16 CHAIRPERSON BAILEY: So can we accept 8 as j 

17 i t ' s w r i t t e n ? I 

18 DR. BALCH: I t h i n k so. I 

19 COMMISSIONER BLOOM: Yes. j 

20 CHAIRPERSON BAILEY: And s c r o l l down t o 

21 the next s e c t i o n . j 

22 DR. BALCH: This w i l l become -- t h i s w i l l 

23 probably have t o be renumbered. j 

24 CHAIRPERSON BAILEY: No, i t remains. j 

25 DR. BALCH: Maybe t i s should f a l l under 7 j 
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1 i n the A, B, C. This i s the case where we are 

2 hauli n g away, I t h i n k . 

3 MR. SMITH: This i s the language t h a t i s 

4 s i m i l a r t o B 3, r i g h t ? 

5 COMMISSIONER BLOOM: Yes. 

6 DR. BALCH: Right. But we are doing t h i s 

7 pursuant t o t h i s subsection, and I t h i n k i t ' s 

8 r e f e r r i n g t o 7. 

9 COMMISSIONER BLOOM: This i s f o r trench 

10 b u r i a l instead of using the p i t again. 

11 DR. BALCH: Oh, I see. 

12 COMMISSIONER BLOOM: I f o n - s i t e trench 

13 b u r i a l i s t a k i n g place then you would do t h i s . I f 

14 you are burying i t i n the e x i s t i n g p i t obviously you 

15 are not going t o remove the waste and the l i n e r . We 

16 could maybe be e x p l i c i t w i t h t h a t . We could say 9, 

17 i f the operator removes the waste. 

18 DR. BALCH: To a b u r i a l trench. 

19 COMMISSIONER BLOOM: And the l i n e r t o 

20 dispose of i t i n a b u r i a l trench. 

21 DR. BALCH: I t h i n k you need t o have "and 

22 the l i n e r " before t h a t t o the b u r i a l trench. 

23 CHAIRPERSON BAILEY: You put t h a t i n the 

24 wrong place. I t needs t o go a f t e r the l i n e r . 

25 DR. BALCH: Now, t h i s i s the same language 
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1 as B3, you said? 

2 MR. SMITH: Yeah, I t h i n k so. I'm 

3 assuming you want i t t o be the same. You want t o 

4 check. You may have made some changes i n one of 

5 these and not the other. 

6 DR. BALCH: The red l e t t e r versus the 

7 h i g h l i g h t e d v e r s i o n . 

8 COMMISSIONER BLOOM: Could we go up t o 3 

9 above? Keep going up. Keep going. Right there. 

10 DR. BALCH: I f you take the language from 

11 A, B and C, t h i s would be cons i s t e n t . This might 

12 replace my A, B and C. 

13 MR. SMITH: Do you want t o paste t h a t i n 

14 underneath and compare the two t o make sure t h a t you 

15 have the one you prefer? 

16 DR. BALCH: Yeah. 

17 COMMISSIONER BLOOM: One of the 

18 d i f f e r e n c e s , the cu r r e n t 9A has i n compliance w i t h 

19 Subsection C, "The operator w i l l provide n o t i c e 

2 0 p r i o r t o sampling." 

21 DR. BALCH: Oh, I see t h a t . But i f 

22 Subsection C already has t h a t requirement, I don't 

23 know t h a t we have t o s t a t e i t there or not. That 

24 would be p a r t of the procedure. 

25 MR. SMITH: This i s one of those 
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1 s i t u a t i o n s , Theresa, where we have come across a 

2 cross-reference and you need t o bracket i t and 

3 bold-face i t so we can go back and check. We need 

4 t o go t h a t on a l l cross-reference sections. 

5 DR. BALCH: We d i d n ' t use t h a t language i n 

6 the A t h a t we approved i n Section B 3, d i d we? 

7 CHAIRPERSON BAILEY: I t doesn't discuss 

8 n o t i c e i n t h a t paragraph, does i t ? 

9 DR. BALCH: I s n o t i c e something t h a t i s 

10 needed? Presumably t h i s i s so someone can go out 

11 and witness i t i f they wanted t o . 

12 CHAIRPERSON BAILEY: Yes, because the 

13 d i s t r i c t was going t o witness i t . 

14 DR. BALCH: Let me see what C i s . There's 

15 nothing i n -- there's nothing about n o t i c e i n t h a t 

16 s e c t i o n . I t ' s s i l e n t . Oh, I t h i n k i t ' s below. C, 

17 closure n o t i c e i s below a l l of t h i s paragraph. So 

18 there's already n o t i f i c a t i o n b u i l t i n t o the r u l e . I 

19 don't know t h a t we need t o e x p l i c i t l y s t a t e i t here. 

20 This i s n o t i c e t o surface owner, d i v i s i o n d i s t r i c t 

21 o f f i c e or Santa Fe o f f i c e . Surface owner f o r sure 

22 and then those two. 

23 CHAIRPERSON BAILEY: So we don't need t o 

24 reference i t here. 

25 DR. BALCH: That may make t h a t language 
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1 the same as A. 

2 COMMISSIONER BLOOM: Yes. 

3 CHAIRPERSON BAILEY: So we can delete the 

4 yellow A. 

5 DR. BALCH: We are going t o copy t h a t A up 

6 instead, i n case there's a comma or something 

7 d i f f e r e n t . 

8 CHAIRPERSON BAILEY: Let's compare 

9 Paragraphs B. 

10 DR. . BALCH: We can go w i t h a new B as 

11 w e l l . 

12 CHAIRPERSON BAILEY: The bottom B. 

13 DR. BALCH: There's a couple words 

14 d i f f e r e n t . Before proceeding w i t h closure and 

15 before proceeding w i t h complete closure. I'm not 

16 sure. What does complete closure mean? 

17 CHAIRPERSON BAILEY: We have i n t e r i m 

18 reclamation and f i n a l reclamation. 

19 DR. BALCH: I would probably go w i t h the 

2 0 u n h i g h l i g h t e d B. We had t h a t language p r e v i o u s l y . 

21 MR. SMITH: I t h i n k you are c o r r e c t . 

22 However, the word complete doesn't add anything 

23 there. 

24 CHAIRPERSON BAILEY: Well, i f you are 

25 t h i n k i n g about i n t e r i m reclamation as a closure f o r 
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1 a p o r t i o n of the w e l l s i t e --

2 DR. BALCH: You might be able t o close 

3 other p a r t s of i t . 

4 CHAIRPERSON BAILEY: You can reclaim p a r t s 

5 of a w e l l s i t e other than the e n t i r e w e l l s i t e . 

6 MR. SMITH: Okay. 

7 DR. BALCH: I s t i l l t h i n k t h a t "before 

8 proceeding w i t h closure" would s t i l l cover t h a t . Or 

9 t h a t d e l i n e a t i o n might be t o close t h i s p a r t and not 

10 the other. 

11 CHAIRPERSON BAILEY: Okay. We can delete 

12 completely. 

13 DR. BALCH: Which means we have t o delete 

14 i t up i n B as w e l l . 

15 MR. SMITH: Complete closure has t o be a 

16 subset of closure so you haven't l o s t anything. I f 

17 anything, you have added non-complete closure. 

18 CHAIRPERSON BAILEY: I n t e r i m closure. 

19 DR. BALCH: So you want t o take i t out or 

20 leave i t in? 

21 MR. SMITH: Well, given the debate you 

22 have had as t o what i t means I t h i n k you should take 

23 i t out because i t seems t o cause confusion. 

24 DR. BALCH: So we have t o change t h a t i n B 

25 3 as w e l l . 
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1 MR. SMITH: Unless t h a t ' s going t o place 

2 upon the operator an o b l i g a t i o n t h a t you don't wish 

3 the operator t o have i n i n t e r i m closure. 

4 CHAIRPERSON BAILEY: We don't want t o have 

5 i n t e r i m reclamation. 

6 MR. SMITH: No, I understand. But I'm 

7 t a l k i n g about the o b l i g a t i o n t o get d i v i s i o n 

8 approval. I s n ' t t h a t what i t says? Before he moves 

9 forward w i t h -- there i t i s . "May re q u i r e 

10 a d d i t i o n a l d e l i n e a t i o n , and the operator must 

11 receive approval before proceeding w i t h closure." 

12 Now you are i n c l u d i n g i n t e r i m closure there as w e l l . 

13 I s t h a t what you want t o do? 

14 DR. BALCH: I t h i n k i f there's a problem 

15 w i t h the s i t e we want t o have a consult w i t h the 

16 d i v i s i o n and de l i n e a t e what you have t o do. 

17 MR. SMITH: As long as t h a t ' s what you 

18 want i t ' s okay w i t h me. 

19 CHAIRPERSON BAILEY: So now we look at C. 

2 0 DR. BALCH: I t h i n k we have C below there 

21 t h a t ' s a l i t t l e more complete. 

22 CHAIRPERSON BAILEY: Do we need t o have 

23 the l a s t sentence t o p o i n t people t o where 

24 recontouring and rev e g e t a t i o n i s addressed? Seems 

25 l i k e i t ' s unnecessary. 
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1 COMMISSIONER BLOOM: I agree w i t h t h a t . 

2 CHAIRPERSON BAILEY: So the yellow 

3 h i g h l i g h t e d C paragraph i s the one t h a t would be 

4 used and we can delete the red u n h i g h l i g h t e d 

5 paragraph. Yes. And accept t h i s C. 

6 COMMISSIONER BLOOM: Excavation associated 

7 w i t h the below-grade tank? I s t h a t h e l p f u l ? 

8 CHAIRPERSON BAILEY: Would t h i s " a p p l y 

9 t o --

10 DR. BALCH: Well, you could have, I 

11 suppose --

12 COMMISSIONER BLOOM: The section applies 

13 t o more than below-grade tanks. 

14 DR. BALCH: You have t o go up t o B3C and 

15 change t h a t as w e l l . 

16 CHAIRPERSON BAILEY: We are i n c l u d i n g 

17 below-grade tanks. 

18 COMMISSIONER BLOOM: You might want t o 

19 s c r o l l up t o B3 again. 

20 DR. BALCH: Delete the l a s t sentence. 

21 COMMISSIONER BLOOM: You want t h a t w i t h 

22 the below-grade tank and "associated w i t h . " 

23 CHAIRPERSON BAILEY: This appears t o be a 

24 good stopping p o i n t as f a r as yellow h i g h l i g h t e d 

25 areas are concerned. 
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1 DR. BALCH: And ? should have been 

2 accepted. 

3 CHAIRPERSON BAILEY: Yes. Mr. Bloom, you 

4 are not a v a i l a b l e you mean 12:00 o'clock tomorrow? 

5 COMMISSIONER BLOOM: Let me doublecheck my 

6 calendar. I have a meeting from 9:00 t o 11:00 t h a t 

7 I can't get out o f . I can wolf down lunch on the 

8 way over and s t a r t at noon. 

9 DR. BALCH: What do we have l e f t ? I t h i n k 

10 a l l we have l e f t i s Table 1 of any substance. You 

11 can t r u s t me when I say t h a t I would love t o get o f f 

12 r i g h t now. I don't want t o end up i n a s i t u a t i o n 

13 where we are here at 5:30 tomorrow doing the l a s t 

14 t h i n g . 

15 COMMISSIONER BLOOM: You are asking what 

16 do we have l e f t t o look at? 

17 DR. BALCH: I know Mr. Smith i s dying t o 

18 get h i s hands on t h i s . 

19 MR. SMITH: You have no idea. 

20 CHAIRPERSON BAILEY: I t h i n k i t ' s j u s t a 

21 matter of cleanup and Table 1 tomorrow. 

22 DR. BALCH: We should be able t o do t h a t 

23 between 12:00 and 5:00. 

24 CHAIRPERSON BAILEY: I would assume so. 

25 COMMISSIONER BLOOM: Table 1, we need t o 
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1 address the s i t u a t i o n s t a l k i n g about below-grade 

2 tanks. 

3 CHAIRPERSON BAILEY: That standard where 

4 do we apply i t , how do we apply i t ? 

5 MR. SMITH: Once you have done t h a t , and 

6 tomorrow you bel i e v e t h a t you are s u b s t a n t i v e l y 

7 f i n i s h e d , assuming t h a t happens tomorrow, do you 

8 want t o convene another time as d e l i b e r a t o r s and 

9 look at -- I would suggest both a black l i n e against 

10 the cur r e n t r u l e and a clean copy so you can a l l 

11 approve t h a t before we f o r m a l l y move forward t o 

12 DR. BALCH: I would t h i n k t h a t w i l l be 

13 appropriate. I t would r e q u i r e a compilation of 

14 t h a t . 

15 MR. SMITH: Yeah, i t would r e q u i r e t h a t , 

16 but I t h i n k s t a f f can do t h a t . 

17 DR. BALCH: You're going t o want some time 

18 before t h a t meeting t o go through -- you may have 

19 questions f o r us about testimony t h a t we c i t e d and 

20 various t h i n g s as w e l l . 

21 CHAIRPERSON BAILEY: And references. 

22 MR. SMITH: I f you do t h a t , no, I would 

23 suggest t h a t you do t h a t even before I s t a r t t o p i c k 

24 i t apart and d r a f t an order. I f I have questions 

25 t h a t a r i s e then, l e t me t h i n k about how t o deal w i t h 
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1 t h a t . But I t h i n k even before anything happens 

2 f u r t h e r you a l l ought t o get together and look at 

3 t h a t time and say yes, t h i s i s where we t h i n k we 

4 want t o go unless I run i n t o t r o u b l e while I'm 

5 d r a f t i n g i t . 

6 CHAIRPERSON BAILEY: So we can schedule 

7 another meeting a f t e r tomorrow. 

8 DR. BALCH: I t might be i n March. 

9 MR. SMITH: I would suggest doing t h a t . 

10 And a l l you need you can continue -- you don't 

11 have t o do a n o t i c e again. You can continue your 

12 d e l i b e r a t i o n s t o whatever date c e r t a i n you select 

13 and what you need t o do i s j u s t have enough time i n 

14 there t h a t Theresa has time t o do compare w r i t e and 

15 also give you a clean copy. 

16 CHAIRPERSON BAILEY: Let's b r i n g our 

17 calendars tomorrow f o r f u t u r e dates. 

18 DR. BALCH: February i s r e a l l y bad f o r me 

19 r i g h t now, but I t h i n k I can do something i n the 

2 0 l a s t week of January. 

21 CHAIRPERSON BAILEY: That's not going t o 

22 give --

23 DR. BALCH: That w i l l give two weeks from 

24 now. 

25 CHAIRPERSON BAILEY: Let's debate t h a t 
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tomorrow w i t h our calendars. For t o n i g h t would you 

2 be able t o p r i n t o f f the r e s u l t s of today so we can 

3 review them t o n i g h t and tomorrow morning before we 

4 reconvene at 12:00 o'clock? Thank you. 

5 

6 

COMMISSIONER BLOOM: Hang out now and take 

a clean copy home w i t h us? 

7 

8 

CHAIRPERSON BAILEY: Yes. We w i l l have 

the room open by 11:00. So we w i l l continue our 

9 d e l i b e r a t i o n s u n t i l tomorrow at 12:00 o'clock and we 

10 can go o f f the record now. 

11 (Note: The hearing stood i n recess f o r 

12 the day at 4:30). 

13 

14 

15 -

16 

17 

18 

19 

20 
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23 

24 

25 

PAUL BACA PROFESSIONAL COURT REPORTERS 
6556b830-4508-4ec7-8aed-b58019e5f39e 



Page 4605 
1 REPORTER'S CERTIFICATE 

2 I , JAN GIBSON, C e r t i f i e d Court Reporter f o r the 

3 State of New Mexico, do hereby c e r t i f y t h a t I 

4 reported the foregoing proceedings i n stenographic 

5 shorthand and t h a t the foregoing pages are a tr u e 

6 and c o r r e c t t r a n s c r i p t of those proceedings and was 

7 reduced t o p r i n t e d form under my d i r e c t supervision. 

8 I FURTHER CERTIFY t h a t I am n e i t h e r employed by 

9 nor r e l a t e d t o any of the p a r t i e s or attorneys i n 

10 t h i s case and t h a t I have no i n t e r e s t i n the f i n a l 

11 d i s p o s i t i o n of t h i s case. 

12 

13 

14 
JAM' GIBSON, CCR-RPR-CRR 

15 NevKMexico CCR No. 194 
License Expires: 12/31/12 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

PAUL BACA PROFESSIONAL COURT REPORTERS 
6556b830-4508-4ec7-8aed-b58019e5f39e 


