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1 (Time noted 9:00 a.m.) 

2 COMMISSIONER CATANACH: We'll c a l l t h i s 

3 meeting t o order t h i s morning. I t i s 9 o'clock on 

4 Thursday, May 7th. This i s a meeting of the New Mexico 

5 O i l Conservation Commission. 

6 My name i s David Catanach. I'm the d i r e c t o r 

7 of the O i l Conservation D i v i s i o n and the chairman of the 

8 O i l Conservation Commission. 

9 And i f I could get the commissioners t o 

10 i d e n t i f y themselves f o r the record t h i s morning. 

11 COMMISSIONER WARNELL: I am Terry Warnell 

12 f o r the State Land O f f i c e . 

13 COMMISSIONER BALCH: Dr. Robert Balch 

14 designated the Sectary of Energy... 

15 COMMISSIONER CATANACH: And I might make a 

16 note t h a t we have received a l e t t e r from the 

17 Commissioner of Public Lands. I believe i t was t o 

18 Mr. Brancard — I'm sorry. Also present t h i s morning i s 

19 B i l l Brancard, our general counsel. 

20 And we d i d receive a l e t t e r from Aubrey Dunn 

21 designating Mr. Terry Warnell as the Designee 

22 Cornmissioner f o r t h i s hearing. 

23 Commissioners, i f you'11 look i n the book, 

24 you w i l l see the agenda f o r today's meeting. 

25 Do I have a motion t o approve the agenda f o r 
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1 today's meeting? 

2 COMMISSIONER WARNELL: I ' l l make t h a t 

3 motion. 

4 COMMISSIONER BALCH: I w i l l second the 

5 motion. 

6 COMMISSIONER CATANACH: A l l i n favor. 

7 COMMISSIONER WARNELL: Aye. 

8 COMMISSIONER BALCH: Aye. 

9 COMMISSIONER CATANACH: Aye. 

10 Also i n your packet i s the minutes from the 

11 Commission meeting t h a t was held March 12th. 

12 Have you had a chance t o review those 

13 minutes, Commissioners? 

14 COMMISSIONER BALCH: I have. 

15 COMMISSIONER WARNELL: I have. 

16 COMMISSIONER CATANACH: Okay. 

17 Can I hear a motion t o adopt the minutes 

18 from the March 12th meeting. 

19 COMMISSIONER WARNELL: I w i l l make such 

20 motion. 

21 COMMISSIONER BALCH: And I ' l l second. 

22 COMMISSIONER CATANACH: Okay. A l l i n favor. 

23 COMMISSIONER WARNELL: Aye. 

24 COMMISSIONER BALCH: Aye. 

25 COMMISSIONER CATANACH: Aye. 
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1 The minutes from the March 12th, 2015, 

2 hearing w i l l be approved, and I w i l l sign those on 

3 behalf of the Commission. 

4 The next order of business i s case No. 

5 15284, which i s the a p p l i c a t i o n of Linn Operating, Inc., 

6 t o amend Commission Order No. R 11980-A regarding the 

7 East Hobbs San Andres u n i t i n Lea County, New Mexico. 

8 C a l l f o r appearances i n t h i s case. 

9 MR. BRUCE: Mr. Chairman, Jim Bruce of Santa 

10 Fe representing the a p p l i c a n t . I have one witness. 

11 COMMISSIONER CATANACH: Are there any 

12 a d d i t i o n a l appearances? 

13 (No response.) 

14 COMMISSIONER CATANACH: W i l l the witness 

15 please stand t o be sworn i n . 

16 (Whereupon, the witness was administered the 

17 oath.) 

18 MR. BRUCE: Mr. Chairman, j u s t a very b r i e f 

19 i n t r o d u c t o r y statement. I've handed a l l of you a copy 

2 0 of Commission Order R-ll98 0-A, which approved s t a t u t o r y 

21 u n i t i z a t i o n of the East Hobbs San Andres u n i t and also 

22 approval f o r a wa t e r f l o o d p r o j e c t f o r the u n i t . 

23 I f y o u ' l l look at page ten of the order, 

24 there's a s i n g l e l i n e item order i n paragraph nine, 

25 which says t h a t no f r e s h water s h a l l be used as make-up 
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1 water or otherwise i n j e c t e d . 

2 When operatin g the operator of the u n i t i s 

3 here today requesting t h a t t h a t p r o v i s i o n be removed 

4 from the order. But I w i l l l e t our witness, 

5 Mr. Sutherland, t e s t i f y as t o the reason f o r t h a t . 

6 COMMISSIONER CATANACH: Thank you. 

7 ROBERT SUTHERLAND 

8 having been f i r s t duly sworn, was questioned and 

9 t e s t i f i e d as f o l l o w s : 

10 DIRECT EXAMINATION" 

11 BY MR. BRUCE: 

12 Q. Would you please s t a t e your name and c i t y of 

13 residence. 

14 A. Robert Sutherland, Argyle, Texas. 

15 Q. And what i s your profession? 

16 A. I'm a petroleum engineer. 

17 Q. Who i s your employer? 

18 A. My employer i s Tabula Rasa Partners. 

19 Q. And what i s t h e i r r e l a t i o n s h i p t o Linn Operating 

20 i n t h i s matter? 

21 A. We are a j o i n t venture partner w i t h Linn t o 

22 develop the East Hobbs San Andres u n i t f o r .Co2. 

23 Q. Have you p r e v i o u s l y t e s t i f i e d before the 

24 Commission? 

25 A. Not New Mexico, no. 
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1 Q. Would you suiTimarize your educational and 

2 employment background f o r the Coinmissioners. 

3 A. Graduated i n 197 8 from the Colorado School of 

4 Mines i n g e o l o g i c a l engineering. 

5 Graduated and completed a master's degree i n 

6 petroleum engineering i n 1982 from the U n i v e r s i t y of 

7 Southern C a l i f o r n i a . 

8 I have 36 years of experience i n the o i l 

9 business. Twenty years was w i t h Chaplan Union P a c i f i c 

10 Railroad Company. I have been w i t h Tabula Rasa f o r the 

11 l a s t two years. 

12 Q. And i s Tabula Rasa involved i n other Co2 

13 pr o j e c t s ? 

14 A. Tabula Rasa i s the operator and the developer of 

15 the East Seminole San Andres Unit, a Co2 f l o o d which 

16 began about a year and a h a l f ago. And we are c u r r e n t l y 

17 developing another Co2 f l o o d i n another small f i e l d , the 

18 EMA F i e l d near Andrews, Texas. And we are s t a r t i n g work 

19 on a t h i r d f l o o d i n the Slaughter F i e l d Complexes. 

20 Q. And i s Tabula Rasa working along w i t h Linn 

21 Operating t o develop the East Hobbs San Andres u n i t as a 

22 Co2 flood? 

23 A. Yes, we are. 

24 Q. Have you also t e s t i f i e d and been recognized as an 

25 expert i n f r o n t of other s t a t e r e g u l a t o r y bodies? 
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1 A. Yes. Colorado, Wyoming, North Dakota, Montana 

2 and Texas. 

3 Q. And are you f a m i l i a r w i t h engineering matters 

4 r e l a t e d t o the development of the u n i t as a Co2 p r o j e c t ? 

5 A. Yes. 

6 MR. BRUCE: Mr. Chairman, I tender 

7 Mr. Sutherland as an expert petroleum engineer. 

8 COMMISSIONER CATANACH: Mr. Sutherland i s so 

9 the q u a l i f i e d . 

l'O Q. Before we get i n t o the fre s h water issues, 

11 Mr. Sutherland, could you run through your e x h i b i t s , 

12 your f i r s t few e x h i b i t s and discuss the status of the 

13 East Hobbs San Andres u n i t i t s e l f ? 

14 A. I n E x h i b i t 1, I have the wat e r f l o o d performance 

15 of the u n i t . The green curve r e f e r s t o the scale on the 

16 l e f t , which i s l o g a r i t h m i c b a r r e l s of o i l per month. 

17 And the blue curve r e f e r s t o the right-hand scale, which 

18 i s the w e l l count. 

19 As you can see, the e a r l y p a r t of the h i s t o r y we 

20 had a f a i r l y constant w e l l count. And then i n 1996, 

21 1997, the f i e l d had an increase i n w e l l density, and you 

22 can see a corresponding jump i n o i l r a t e , which i s 

23 pointed out w i t h the f i r s t c a l l - o u t , which says, 

24 Increased w e l l count. 

25 The second p o i n t i n the h i s t o r y i s the w a t e r f l o o d 
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1 redevelopment, which was i n 2002, 2003, you can also see 

2 a jump i n w e l l count also, but t h i s second bump i n 

3 production i s a r e s u l t of the wa t e r f l o o d t o date. The 

4 incremental p o r t i o n of j u s t t h a t p a r t i c u l a r increased 

5 production i s 800,000 b a r r e l s . 

6 Q. And was the wa t e r f l o o d redevelopment successful? 

7 A. I t was probably -- w e l l , i t was successful. I t 

8 wasn 1t w i l d l y successful, but i t was successful. 

9 Q. And could you move on to E x h i b i t 2; what does 

10 t h a t show you? 

11 A. E x h i b i t 2 i s a d e p i c t i o n of our cur r e n t thoughts 

12 on a Co2 f l o o d development plan. We have designed a 

13 f l o o d f o r t h i s f i e l d , and we have t r i e d t o u t i l i z e the 

14 maximum number of e x i s t i n g w e l l s and maximize the best 

15 p a r t s of the r e s e r v o i r and develop i t i n two phases, the 

16 f i r s t phase being i n the green area, and the second 

17 phase i n the yellow. 

18 And what I mean by "phase" i s t h a t i s what would 

19 be developed i n a one-year p e r i o d . So i t i s a two- t o 

20 three-year development. The we l l s come i n one-year 

21 packages we use at s t a r t f a c i l i t i e s almost one-year 

22 p r i o r t o t h a t . So the i t takes about three years. 

23 There's a legend on the l e f t t h a t shows what i s 

24 e x i s t i n g and then kind of an o v e r p r i n t of what we are 

25 going t o do w i t h the w e l l s . So r i g h t now around the 
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1 f l a n k you can see the dark blue w e l l dots, s o l i d w e l l 

2 dots, w i t h an arrow i n Well W. Those are the e x i s t i n g 

3 several water i n j e c t i o n s -- wel l s t h a t are there now. 

4 But, u l t i m a t e l y , the red t r i a n g l e s are where the Co2 

5 i n j e c t o r s w i l l be located. 

6 This i s about 37 m i l l i o n b a r r e l s w i t h i n the 

7 patterned area. The f i e l d i t s e l f may have upwards of 90 

8 m i l l i o n . But t h i s f i r s t two phases we're looking at 

9 w i l l develop 37 of t h a t about 90 m i l l i o n b a r r e l s . So at 

10 a d d i t i o n a l twelve-and-a-half percent recovery, we are 

11 l o o k i n g at 4.4 m i l l i o n b a r r e l s of a d d i t i o n a l o i l . 

12 Q. Although t h i s i s a l i t t l e b i t i n the f u t u r e , 

13 because the approval t h a t you are requesting today comes 

14 f i r s t and foremost. But have Linn and Tabula Rasa begun 

15 preparing the C-108, the i n j e c t i o n form f o r a Co2 flood? 

16 A. Yes. We completed q u i t e a b i t of work on t h a t i n 

17 pre p a r a t i o n f o r when we would apply f o r the f l o o d . 

18 Q. What does E x h i b i t 3 show? 

19 A. E x h i b i t 3 i s r e a l l y why we are here today. I t i s 

20 the h i s t o r y of the r e s e r v o i r pressure and r e s e r v o i r 

21 voidage, and i t ' s a l i t t l e b i t messy. But on the l e f t 

22 scale i s the r e s e r v o i r pressure down hole; bottom hole 

23 r e s e r v o i r pressure i n red dots. 

24 And so the red curve r e f e r s t o the l e f t side. 

25 And you can see t h a t the f i e l d was discovered j u s t 
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1 under 1,800 p s i , and pressure dropped r a p i d l y before 

2 1960. 

3 And then there wasn't a l o t of measurements we 

4 could come up w i t h u n t i l the l a t e '80s when they s t a r t e d 

5 doing some more d r i l l i n g . And then when another 

6 pressure p o i n t -- w e l l , the mid '90s. And, then, 

7 f i n a l l y , i n 2011, Linn d r i l l e d some new w e l l s , and we 

8 are able t o get some inferences of pressure from post 

9 p e r f o r a t i o n s . 

10 Then f i n a l l y i n 2014, when we were designing the 

11 f l o o d , we went and surveyed several wells t o see where 

12 the pressure was. And t h i s i s where we determined we 

13 needed more -- a d d i t i o n a l r e s e r v o i r pressure. 

14 Now, the black curvature, r e f e r s t o the right-hand side, 

15 i s voided. I t ' s r e s e r v o i r b a r r e l s out and r e s e r v o i r 

16 b a r r e l s i n . And as you would expect, u n t i l we added 

17 some water back i n the r e s e r v o i r , i t was d e c l i n i n g 

18 or the voidage was in c r e a s i n g over time, where we got as 

19 much as 18 m i l l i o n b a r r e l s behind as f a r as maintaining 

20 the o r i g i n a l voidage. j 

21 And then you can see t h a t the black curve s t a r t s 

22 coming up and the pressures s t a r t coming up a l i t t l e . 

23 And t h i s i s due t o some o i l f i e l d waste water being 

24 i n j ected t o make up some of the volume i n the past. 

25 Now there's a l o t of pressure p o i n t s at the very end 

,")'„„"","","' 1 , , -mi .» i •« - i , ' ''' l i n n I , * f ' ' „,.,..„..,.„.,.•„••••,,-•• i V--1I t i - i • " 
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1 t h a t range, you know, 1,050, 1,170, a l l the way down t o 

2 400. Most of them s i t t o the bottom end of i t . The 

3 average i s around 500, 600 pounds. 

4 The problem f o r a Co2 f l o o d i s we need t o be mixable 

5 w i t h the o i l , where we can get Co2 to mix r e a d i l y w i t h 

6 the o i l . And the minimum pressure f o r t h a t we t h i n k i s 

7 about 1,200, 1,225. 

8 So you can see -- I have a dotted l i n e on the 

9 pressure curve up there at 1,225 pressure, d w e l l i n g 

10 seated, we're below t h a t , and we have t o get the f i e l d 

11 t o t h a t l e v e l . 

12 And we looked at a black o i l model t o evaluate 

13 t h i s , how much water do we need t o put i n . We don't 

14 have t o replace a l l the voidage, but we need t o increase 

15 the pressure i n the area we are f l o o d i n g s p e c i f i c a l l y . 

16 And the minimum we could get away w i t h i s 8,600 b a r r e l s 

17 a day f o r about two years. And t h a t should b r i n g us t o 

18 t h a t -- t o j u s t under t h a t 1,200 pounds, and then we 

19 should be able t o go forward w i t h a Co2 i n j e c t i o n . 

20 Q. Now, where do you propose t o ob t a i n water from t o 

21 r e f i l l the r e s e r v o i r , so t o speak? 

22 A. I spent a l o t of time the year before lookin g f o r 

23 water source, mostly inexpensive water f i e l d waste 

24 water. And we could not f i n d any source t h a t was 

25 p r a c t i c a l f o r t h i s short p e r i o d of time t h a t was 
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1 a v a i l a b l e t o us. 

2 We also looked at some gray water from the C i t y 

3 of Hobbs, which had j u s t been sold t o Occidental f o r 

4 t h e i r south Hobbs u n i t f l o o d . 

5 I n t a l k i n g t o the c i t y , they o f f e r e d t o s e l l us 

6 water at a r a t e , at a water r a t e -- we are j u s t outside 

7 the c i t y l i m i t s , so at the higher r a t e , plus we would 

8 have t o provide 3,300 f e e t of new c i t y vein t o get the 

9 water source t o the edge of the u n i t , which we would 

10 then take i t from there, pipe i t through the u n i t . 

11 But the -- we agreed t o supply them w i t h the new 

12 main l i n e and hybrids and whatnot f o r t h e i r c i t y . 

13 Q. I t i s not t h a t you were s p e c i f i c a l l y wanting t o 

14 use fre s h water -- or were j u s t simply l o o k i n g f o r fre s h 

15 water, was i t ? 

16 A. Yeah, t h i s i s a f a i r l y p r i c e y o p t i o n f o r us. But 

17 since i t ' s two years -- h o p e f u l l y , less than two 

18 years -- so a temporary basis, i t s t i l l looked l i k e the 

19 most economic o p t i o n and the most p r a c t i c a l . 

20 Q. And o i l f i e l d waste water at these volumes f o r 

21 t h i s p e r i o d of time were simply not ava i l a b l e ? 

22 A. No. 

23 Q. And, again, t h i s w i l l be a shor t term dea l ; i t 

24 won ' t be going on decade a f t e r decade, the i n j e c t i o n ? 

25 A. Cor r ec t . We w i l l s t a r t i n j e c t i o n and moni tor the 
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1 pressures t o make sure t h a t we are achieving the f i l l - u p 

2 t h a t we had p r o j e c t e d . 

3 Q. Now, when i t comes t o the order where i t says, No 

4 f r e s h water s h a l l be used, i n your review of the order, 

5 was there any f i n d i n g i n the order t h a t discussed no use 

6 of f r e s h water? 

7 A. No. We couldn't f i n d any discussion concerning 

8 t h a t matter, no. 

9 Q. And d i d you look at the hearing t r a n s c r i p t s t o 

10 see i f there was anything i n the hearing t r a n s c r i p t s 

11 regarding non-use of fr e s h water? 

12 A. I could not f i n d any discussion concerning t h a t 

13 outside of the f i n a l order requesting i t , I guess. 

14 Q. Okay. 

15 MR. BRUCE: Mr. Examiner, i f I may, I hand 

16 you what has been marked as E x h i b i t 5. I apologize I 

17 was l a t e , but I only found i t yesterday i n a p i l e of 

18 paper on the f l o o r of my o f f i c e . 

19 Q. Mr. Sutherland, when we were discussing t h i s a 

20 number of months ago and you said you couldn't f i n d out 

21 why t h i s p r o v i s i o n was i n the order, d i d I inform you 

22 t h a t I remembered at a c e r t a i n p o i n t i n time the State 

23 Land O f f i c e was r e l u c t a n t t o use fr e s h water i n 

24 secondary recovery p r o j e c t s ? 

25 A. Yes. 
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1 Q. And as a r e s u l t , d i d Linn w r i t e t o the 

2 Commissioner of Public Lands regarding t h i s request? 

3 A. Yes, I d i d . 

4 Q. Now, I've handed them the l e t t e r ; i t i s from Linn 

5 Operating, signed by Debra Gordon, they're r e g u l a t o r y 

6 compliance manager. Were you involved i n the d r a f t i n g 

7 of t h i s l e t t e r ? 

8 A. Yes, I was. 

9 Q. And does i t simply s t a t e the reasons f o r Linn 

10 using the fre s h water i n t h i s u n i t f o r a l i m i t e d p e r i o d 

11 of time? 

12 A. Yes, i t does. 

13 Q. Has Linn heard back from -- v e r b a l l y from the 

14 State Land O f f i c e regarding t h i s l e t t e r ? 

15 A. Yes, v e r b a l l y they i n d i c a t e d t h a t they d i d not at 

16 t h a t time see an issue. 

17 Q. And, f i n a l l y , would you r e f e r t o your E x h i b i t 4 

18 and discuss the issues, i f any, of using f r e s h water and 

19 mixing w i t h the formation water i n the --

20 A. Okay. Well, E x h i b i t 4 i s a water c o m p a t i b i l i t y 

21 t e s t i n g summary t h a t we had done. And there are some 

22 c r y p t i c numbers there i n the l e f t - h a n d column t h a t t a l k 

2 3 about mixing of 1185 9 sample w i t h 577 7 3 sample. And I 

2 4 put at the very top t h a t the u n i t water of San Andres 

25 u n i t i s the 11850 water ~ and t h a t should be 859. That 
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1 i s an e r r o r there. And the c i t y water i s the 5773 

2 water. 

3 And, b a s i c a l l y , on the l e f t hand column, the 

4 1185 9 you can see, i f you go to the bottom, t h a t would 

5 be the 100 water. That i s the water as i t i s now w i t h 

6 not adding any c i t y water. And you could see some 

7 c a l c i t e s c a l i n g tendency and some b a r i t e type s c a l i n g 

8 tendencies. 

9 But as we mix c i t y water back i n , of course i t 

10 being low s o l i d s , low ions, i t a c t u a l l y reduces the 

11 scale tendency. So the water i s then compatible f o r 

12 i n j e c t i o n . 

13 Q. Mr. Sutherland, i n your op i n i o n , i s the gra n t i n g 

14 of t h i s a p p l i c a t i o n i n the i n t e r e s t of conservation and 

15 the prevention of waste? 

16 A. Yes. 

17 Q. And were E x h i b i t s 1 through 5 e i t h e r prepared by 

18 you or under your supervision? 

19 A. Yes, they were. 

20 MR. BRUCE: Mr. Chairman, I move the 

21 admission of Linn E x h i b i t s 1 through 5. 

22 COMMISSIONER CATANACH: E x h i b i t s 1 through 5 

23 w i l l be admitted. 

24 (Linn Operating, LLC, E x h i b i t s 1 through 5 

25 were o f f e r e d and admitted i n t o the record.) 
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1 MR. BRUCE: One f i n a l matter. Mr. Chairman, 

2 f o r a change, I a c t u a l l y opened up the r u l e book of the 

3 D i v i s i o n and looked at n o t i f i c a t i o n requirements. And I 

4 couldn't f i g u r e out who, i f anyone, t o n o t i f y f o r t h i s 

5 matter. And so I d i d n ' t n o t i f y anyone. 

6 Like I said, I b e l i e v e t h a t the Commissioner 

7 of Public Lands i s a p a r t y of i n t e r e s t , but they're here 

8 and they were put on n o t i c e of what was going t o happen. 

9 Other than t h a t , at t h i s p o i n t , i t i s a p r e l i m i n a r y 

10 matter, so we d i d n ' t n o t i f y the working i n t e r e s t owners 

11 i n the u n i t , because u n t i l t h i s i s approved, there i s no 

12 need f o r them t o r e a l l y approve anything as f a r as 

13 operations go. So I j u s t wanted you to be aware of 

14 t h a t . 

15 COMMISSIONER CATANACH: Mr. Bruce, I don't 

16 r e c a l l a D i v i s i o n case where we d i d deal s p e c i f i c a l l y 

17 w i t h t h i s issue i n the past. And so there i s no past 

18 h i s t o r y t o f a l l back on. But you might get 

19 Mr. Brancard's opinion on t h a t . 

20 MR. BRANCARD: I can take a look i f there i s 

21 anything i n the r u l e s . 

22 COMMISSIONER CATANACH: Mr. Balch, do you 

23 have questions of the witness? 

24 COMMISSIONER BALCH: I do. And remember 

25 there are p a r t i e s i n New Mexico t h a t have i n d i c a t e d 
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1 i s a 1 percent water f l o o d success? 

2 THE WITNESS: Yes. 

3 COMMISSIONER BALCH: That i s p r e t t y 

4 marginal? 

5 THE WITNESS: As you can see from the f i e l d 

6 i t s e l f and the u n i t o u t l i n e , t h a t they d i d n ' t r e a l l y 

7 p a t t e r n f l o o d the f i e l d . I t was a periphery f l o o d . 

8 The major problem t e c h n i c a l l y w i t h the f l o o d 

9 was they flooded the lower San Andres under the mistake 

10 t h a t they thought i t was primary t o t r a n s i t i o n a l o i l , 

11 when, i n f a c t , i t ' s a l l t r a n s i t i o n a l o i l . 

12 COMMISSIONER BALCH: Okay. 

13 THE WITNESS: And the proof i s kind of i n 

14 the pudding. They lowered a l l the completions down i n 

15 the San Andres. And s t i l l t o t h i s day the m a j o r i t y of 

16 the recovery i s at the very top. Kind of an advantage 

17 f o r us i n the Co2 world because we mobili z e t h a t 

18 r e s i d u a l o i l . So there i s a large t a r g e t f o r us. 

19 COMMISSIONER BALCH: So y o u ' l l r e a l l y be 

2 0 f l o o d i n g the r e s i d u a l o i l zone --

21 THE WITNESS: We'll be i n j e c t i n g i n the 

22 r e s i d u a l or t r a n s i t i o n a l o i l zone. We w i l l produce the 

23 e n t i r e i n t e r v a l , because i t w i l l make i t s way t o the top 

24 e v e n t u a l l y . But t h a t ' s the plan. 

25 COMMISSIONER BALCH: Okay. Surface owners, 
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1 I am presuming, are s t a t e and p r i v a t e ? 

2 THE WITNESS: State and p r i v a t e . 

3 COMMISSIONER BALCH: Are there any f e d e r a l 

4 leases? 

5 THE WITNESS: No f e d e r a l leases. 

6 COMMISSIONER BALCH: There was an 

7 i m p l i c a t i o n t h a t there would be a d d i t i o n a l development 

8 based on Phase I I , and then perhaps the r e s t of the 

9 f i e l d i f everything i s successful? 

10 THE WITNESS: Yes. I t would have t o prove 

11 f a i r l y successful, because, on the map, i f you kind of 

12 study i t , you w i l l see t h a t subsequent pa t t e r n s as we 1ve 

13 spread out, i f you w i l l , would r e q u i r e more and more new 

14 we l l s because there's not a l o t of w e l l s on the 

15 periphery r i g h t now. 

16 COMMISSIONER BALCH: Okay. I'm going t o 

17 guess t h a t some of t h a t production would also be make-up 

18 water and you are going t o be pressuring out the p a r t of 

19 the f i e l d t h a t you are developing i n Phase I and Phase 

20 I I w i t h the make-up water, and then the Co2 w i l l catch 

21 up a f t e r a couple of years, but the other p a r t s of the 

22 f i e l d , Phase I I I or IV, whatever may come afterwards, 

23 may r e q u i r e a d d i t i o n a l make-up water? 

24 THE WITNESS: No. Right now -- t h a t ' s why 

25 we have kind of spread pressures. Those higher 
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1 pressures are out on the edges where they don't take a 

2 l o t of volume out. So the pressure i s a c t u a l l y l a r g e r 

3 or higher around the outside. 

4 But once we s t a r t Co2 i n j e c t i o n , t h a t ' s a 

5 closed system, every volume, i f you w i l l , or r e s e r v o i r 

6 b a r r e l volume of Co2 t h a t goes i n adds t o the system. 

7 COMMISSIONER BALCH: Do you have s t r u c t u r a l 

8 closure on the r e s e r v o i r ? 

9 THE WITNESS: Yes. 

10 So, a c t u a l l y , the Co2, t h a t process we w i l l 

11 be p u t t i n g more Co2 i n than o i l out. Because water and 

12 Co2 a l l go back i n , a l l closed. And so a c t u a l l y the 

13 pressure w i l l go up above t h i s 1,200 a l i t t l e b i t . 

14 COMMISSIONER BALCH: So you're probably 

15 aware of other cases where people have gone d i r e c t l y t o 

16 the secondaries t o f l o o d , when you s t a r t out, of course, 

17 below a d m i s s i b i l i t y pressure, but you can -- you can 

18 pressure up the r e s e r v o i r w i t h Co2. What's the nature 

19 and amount of your Co2 source? 

20 THE WITNESS: The Co2, there are a c t u a l l y 

21 two possible sources, but they a l l -- there i s a c t u a l l y 

22 three sources. Pardon me. 

23 There i s a major Co2 tru n k l i n e t h a t runs 

24 along the Texas, New Mexico border. And t h i s f i e l d , the 

25 right-hand side of t h a t map i s Texas. We are j u s t on 
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1 the east side of Hobbs -- 1 

2 COMMISSIONER BALCH: — of Kinder Morgan j 

3 or --

4 THE WITNESS: I t ' s Kinder Morgan and T r i n i t y 

5 Co2 . 

6 U l t i m a t e l y , a l l Co2 t h a t comes out of Bravo 

7 Dome, t h a t comes out of Sheep Mountain and Oakdale and 

8 i n t o St. Johns comes i n t o Denver C i t y and i s hubbed out. 

9 So I guess the p h y s i c a l Co2 could come from any one of 

10 those. 

11 Tabula Rasa owns a f i e l d i n La Veta, 

12 Colorado, where we have own e q u i t y Co2. So on paper 

13 i t ' s t r a n s p o r t e d there, the ac t u a l molecules 

14 COMMISSIONER BALCH: You swap i t w i t h Kinder 

15 Morgan? 

16 THE WITNESS: We swap i t w i t h Kinder Morgan, 

17 yes. 

18 COMMISSIONER BALCH: My question was — of 

19 a l l the Co2 t h a t goes i n t o the Permian Basin, 97, 98 

20 percent accounted f o r ? 

21 THE WITNESS: That's r i g h t . And our 

22 business model i s we develop the smaller r e s e r v o i r s , so 

23 we g e n e r a l l y can f i n d c o n t r a c t volumes from Kinder 

24 Morgan, because they're small and we get kind of the 

25 l e f t o v e r s on t h e i r system. We're not a b i g -- so we are 
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1 kind of unique i n the i n d u s t r y i n what we do. 

2 COMMISSIONER BALCH: A l l r i g h t . Do you know 

3 the source of the C i t y of Hobbs water? 

4 THE WITNESS: This p a r t i c u l a r water i s the 

5 a q u i f e r t h a t underlays the area which i s l i k e Ogalla, 

6 which i s l i k e 300 f e e t , I b e l i e v e , 300 or 400 f e e t . 

7 COMMISSIONER BALCH: And i f you can't get 

8 the fr e s h water as make-up, what happens then? 

9 THE WITNESS: Well, we r e a l l y don't have a 

10 p r o j ect then. B a s i c a l l y , the j o i n t venture w i l l 

11 d i s s o l v e and the f i e l d w i l l continue t o f o l l o w i t s 

12 cu r r e n t d e p l e t i o n . 

13 COMMISSIONER BALCH: Are you basing your 

14 c a l c u l a t i o n on incremental recovery from the Co2 f l o o d 

15 on other r e s i d u a l o i l s or on other t r a n s i t i o n a l o i l type 

16 of pr o j e c t s ? 

17 THE WITNESS: We have data on those but t h i s 

18 i s t i e d t o a h y b r i d model t h a t resembles a l o t of north 

19 Hobbs and some of the L a n d r i t h Goldsmith, which does 

20 have the r e s i d u a l . 

21 And our Seminole p r o j e c t , East Seminole, 

22 another small f i e l d , i s a copy of the Seminole, Hess 

23 Seminole Flood, which i s a r e s i d u a l o i l which some 

24 people c a l l an ROZ zone f l o o d which has been going on 

25 f o r some time. 
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1 COMMISSIONER BALCH: When you had Oxy i n 

2 here f o r another hearing f o r p e r m i t t i n g south Hobbs and 

3 the r e s t of n o r t h Hobbs, i t was a l i t t l e hard t o get 

4 them t o say they were going a f t e r the ROZ, but there was 

5 a l i t t l e b i t of i m p l i c a t i o n there t h a t they might. But 

6 you are basing t h i s more on the Seminole? 

7 THE WITNESS: The s t y l e i s Seminole but the 

8 recovery, the twelve and a h a l f i s reduced from 

9 Seminole. I t ' s a l i t t l e c loser t o Hobbs. Hobbs i s a 

10 lower recovery than the Seminole f i e l d . 

11 COMMISSIONER BALCH: Those are my questions. 

12 Thank you, Mr. Sutherland. 

13 COMMISSIONER CATANACH: Mr. Warnell. 

14 EXAMINATION 

15 BY COMMISSIONER WARNELL: 

16 COMMISSIONER WARNELL: Good morning, 

17 Mr. Sutherland. 

18 THE WITNESS: Good morning. 

19 COMMISSIONER WARNELL: I have a'few 

20 questions f o r you. You d i d t e s t i f y t h a t you could see 

21 no reason why 12 or 15 years ago you put t h i s paragraph 

22 nine i n the order? 

23 THE WITNESS: No. 

24 COMMISSIONER WARNELL: And could you t e l l me 

25 what your present production i s , b a r r e l s of o i l per day 
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1 and i n water production, produced water? 

2 THE WITNESS: Let's see. Make i t 

3 450 b a r r e l s of o i l per month, which i s about -- what i s 

4 th a t about? I t ' s 120 b a r r e l s a day or so. 

5 And the water i s around 10,000 b a r r e l s of 

6 water per day. A l l r e i n j e c t e d of course. 

7 COMMISSIONER WARNELL: So t h a t produced 

8 water i s r e i n j e c t e d ? 

9 THE WITNESS: Yes. 

10 COMMISSIONER WARNELL: And i n a d d i t i o n t o 

11 t h a t produced water -- how much water a day? 

12 THE WITNESS: 8,600 b a r r e l s a day. 

13 COMMISSIONER WARNELL: 8,600. 

14 COMMISSIONER BALCH: 260,000,000 gallons 

15 over the two years i n case you're curious. 

16 COMMISSIONER WARNELL: Thank you. j 

17 You mentioned produced water, gray water, ] 

18 fre s h water. But yet you are t e s t i f y i n g t h a t produced j 

19 water and gray work would not work, you'd have t o have j 

20 f r e s h water? 

21 THE WITNESS: We do not need fre s h water. 

22 Produced water would be f i n e . Gray water, we might be 

23 able t o deal w i t h . 

24 But, b a s i c a l l y , you understand we take 

25 everything out, water, o i l , and gas. The o i l and gas 
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1 get sold. Everything goes back i n . So i f we don't add 

2 j u s t what we produce i n o i l , which i s t h a t 12 0 b a r r e l s a 

3 day, we have t o -- j u s t t o stay even i n pressure we need 

4 t h a t 120 b a r r e l s a day e x t r a . To r a i s e the pressure, we 

5 need t h i s 86. 

6 So i f we added 86, i t s t i l l cycles. I t goes 

7 around and around. But we need t h a t a d d i t i o n a l volume 

8 t o the r e s e r v o i r . And t h a t i s because h i s t o r i c a l l y t h i s 

9 water, when i t was produced, i t was disposed of i n a 

10 d i f f e r e n t zone. I t wasn't put back i n the San Andres. 

11 COMMISSIONER WARNELL: Have you ever been 

12 involved w i t h p r o j e c t s where something other than water 

13 was used t o increase the pressure? 

14 THE WITNESS: Yes. 

15 COMMISSIONER WARNELL: And what d i d t h a t 

16 involve? 

17 THE WITNESS: When I worked where Danbury 

18 Resources, we had some p r o j e c t s . I f we d i d n ' t have too 

19 much pressure gain t o create, we a c t u a l l y used a l l Co2. 

20 But we had a very inexpensive Co2 source from Jackson, 

21 M i s s i s s i p p i . 

22 COMMISSIONER WARNELL: Do you know who the 

23 working i n t e r e s t owners are i n the u n i t ? 

24 . THE WITNESS: My att o r n e y has a l i s t . 

25 MR. BRUCE: I have handed you what I've 
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1 marked as E x h i b i t 6. I d i d n ' t i n t e n d t o use i t but 

2 since Mr. Warnell asked. 

3 Mr. Sutherland, does t h a t r e f l e c t a l l the 

4 working i n t e r e s t s owners-in the u n i t ? 

5 THE WITNESS: Yes, i t does. 

6 COMMISSIONER WARNELL: Thank you, Mr. Bruce. 

7 EXAMINATION BY MR. WARNELL (cont'd): 

8 COMMISSIONER WARNELL: Mr. Sutherland, you 

9 t e s t i f i e d t h a t someone at the State Land O f f i c e v e r b a l l y 

10 t o l d Linn t h a t they d i d n ' t have a problem w i t h the 

11 l e t t e r , E x h i b i t No. 5? 

12 THE WITNESS: Yes. They said -- yes. 

13 However, I don't know e x a c t l y who t h a t was t h a t t a l k e d 

14 t o Debra Gordon. 

15 MR. BRUCE: We could get t h a t i n f o r m a t i o n 

16 f o r you, Mr. Warnell. 

17 COMMISSIONER WARNELL: Those are a l l the 

18 questions I have. Thank you. 

19 COMMISSIONER CATANACH: Okay. 

20 EXAMINATION BY COMMISSIONER CATANACH 

21 COMMISSIONER CATANACH: Mr. Sutherland, I 

22 was reviewing the p r i o r cases, and I no t i c e t h a t there 

23 were d i f f e r e n t zones i n the San Andres. Did you end up 

24 i n j e c t i n g water i n t o the P-l or the upper San Andres 

25 po r t i o n ? 
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1 THE WITNESS: The m a j o r i t y of t h i s f i e l d 

2 l i f e was a l l what we c a l l P-l. And, i n f a c t , u n t i l the 

3' 1995 -- I bel i e v e i t was 1995 vintage, when they came 

4 back i n t r y i n g t o u n i t i z e , production was out of the P-l 

5 subzone of the San Andres, which i s the best zone. 

6 Then, you know, there was a f a i r l y lengthy 

7 e f f o r t t o get i t u n i t i z e d f o r wa t e r f l o o d . And when they 

8 d i d accomplish t h a t and got the i n j e c t o r s and whatnot 

9 converted, some new we l l s d r i l l e d , they moved most of 

10 the completions t o the P-2 through P-4 zones. 

11 C u r r e n t l y there's about about 20 percent 

12 of the we l l s have the P-l open s t i l l . On the producers, 

13 there may be only one, I can t h i n k one of P-l i n j e c t i o n 

14 w e l l s t i l l . 

15 The s i m u l a t i o n r e s u l t s show t h a t they d i d 

16 communicate -- we thought they communicated f a i r l y w e l l ; 

17 the s i m u l a t i o n i n d i c a t e d t h a t they d i d communicate 

18 f a i r l y w e l l . 

19 COMMISSIONER CATANACH: So you d i d i n j e c t 

20 i n t o the P-l zone or --

21 THE WITNESS: Yes. 

22 COMMISSIONER CATANACH: You d i d . 

23 . And the P-l i s a t a r g e t f o r Co2 as well? 

24 THE WITNESS: Yes. 

25 COMMISSIONER CATANACH: I n o t i c e t h a t — I 
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1 t h i n k you c u r r e n t l y have e i g h t i n j e c t i o n w e l l s w i t h i n 

2 the u n i t , and most of them are sca t t e r e d on the outer 

3 edges of what you c a l l Phase I and Phase I I area. I s 

4 t h a t where most of the i n j e c t i o n i s occ u r r i n g at t h i s 

5 time? 

6 THE WITNESS: That's c o r r e c t . However, 

7 there's a bias t o i n j e c t i o n i n the northwest. There i s 

8 more water going i n the northwest than the southeast. 

9 COMMISSIONER CATANACH: Do you plan on 

10 converting a d d i t i o n a l wells t o water i n j e c t i o n w i t h i n 

11 the c e n t r a l p a r t of the Phase I area? 

12 THE WITNESS: Right now we t h i n k we can add 

13 t h i s a d d i t i o n a l water i n t o the e x i s t i n g w e l l s . However, 

14 we a n t i c i p a t e t h a t l a t e r i n the year, we may need t o 

15 convert w e l l s t o water. That w i l l u l t i m a t e l y be Co2 

16 w e l l s . 

17 COMMISSIONER CATANACH: I n the c e n t r a l p a r t 

18 of the --

19 THE WITNESS: Yes, i n the c e n t r a l area, i n 

20 the green area. 

21 COMMISSIONER CATANACH: So the outer edges 

22 of the p r o j e c t area, t h a t ' s where your current r e s e r v o i r 

23 pressures are higher. So you t h i n k t h a t i n j e c t i n g i n t o 

24 those w e l l s w i l l t r a n s f e r t h a t pressure t o the c e n t r a l 

25 p a r t of the u n i t ? 
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1 THE WITNESS: Yes. And p a r t i c u l a r l y i n the 

2 northwest, where they -- e i t h e r by the way they piped i t 

3 or some bias, they a c t u a l l y put more water up there. 

4 The pressure i s high on the f l a n k t o the 

5 northwest, and i t reduces t o the southeast. And 

6 p a r t i c u l a r l y i n the middle, i n the middle of the green 

7 area. 

8 COMMISSIONER CATANACH: So at t h i s p o i n t , no 

9 a d d i t i o n a l i n j e c t i o n w e l l s f o r water are planned, j u s t 

10 using the e x i s t i n g wells? 

11 THE WITNESS: That's c o r r e c t . 

12 COMMISSIONER CATANACH: And you t h i n k i t i s 

13 about a two-year p e r i o d t o re-pressure the re s e r v o i r ? 

14 THE WITNESS: Yes. 

15 COMMISSIONER CATANACH: And at t h a t p o i n t , 

16 you would d r i l l a d d i t i o n a l Co2 i n j e c t o r s and -- or 

17 a d d i t i o n a l producers; i s t h a t correct? 

18 THE WITNESS: Yes. There's l i k e three new 

19 Co2 i n j ectors and three or four new -- maybe f i v e new 

20 producers. The r e s t of the i n j e c t o r s w i l l be p r i m a r i l y 

21 conversions from o i l production t o Co2 i n j e c t i o n . 

22 COMMISSIONER CATANACH: Do you know why 

23 there were never any i n j e c t i o n w e l l s i n t h a t c e n t r a l 

24 p a r t of the u n i t ? 

25 THE WITNESS: Well, the only one on there i s 
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1 the 409 which i s -- you can see i t i s kind of on the 

2 edge of a p a t t e r n . I t ' s got t h a t i n j e c t o r , but i t w i l l 

3 t u r n back t o a producer. 

4 I r e a l l y don't. I don't understand a l o t of 

5 things they d i d on the f l o o d , and I t h i n k t h a t was 

6 probably why there was a l o t of o b j e c t i o n t o the 

7 wa t e r f l o o d u n i t o r i g i n a l l y , was t h a t there was 

8 disagreement among p a r t i e s of how to do the waterflood. 

9 COMMISSIONER CATANACH: I know there was 

10 some controversy about p a r t i c i p a t i o n formula. 

11 THE WITNESS: That's c o r r e c t . 

12 COMMISSIONER CATANACH: So the r e s u l t of 

13 u n d e r i n j e c t i o n i s why we are here today i s t h a t . . . 

14 THE WITNESS: Well, no, I — the w a t e r f l o o d 

15 could have been e f f i c i e n t , yes; but the Co2 f l o o d i s 

16 going t o be much more e f f i c i e n t , because of the f a c t 

17 t h a t a l o t of o i l i n place i s t r a n s i t i o n a l o i l and i t 

18 can't be recovered v i a w a t e r f l o o d . 

19 COMMISSIONER CATANACH: Mr. Bruce, do you 

20 know i f t h i s i s subject t o JOA? 

21 MR. BRUCE: Yes. There i s a JOA. And I 

22 looked on the OCD's website desperately yesterday, and I 

23 couldn't f i n d i t . But w i t h t h a t many i n t e r e s t owners, 

24 there i s a JOA. 

25 COMMISSIONER CATANACH: Because I am 
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1 wondering -- I do r e c a l l back, as you d i d , t h a t the land 

2 o f f i c e was concerned about the use of fres h water. And 

3 I'm t h i n k i n g t h a t maybe — i s t h a t requirement i n the 

4 JOA by any chance? 

5 MR. BRUCE: I w i l l t e l l you what, I w i l l 

6 g l a d l y , through Mr. Sutherland, get a copy. And i t 

7 could be, but I don't remember i t . I was involved as an 

8 opponent i n these hearings 12 years ago, and I don't 

9 remember anything i n the JOA t h a t r e a l l y addressed water 

10 use through the haze of time. 

11 COMMISSIONER CATANACH: I don't know i f the 

12 land o f f i c e o f f i c i a l l y put t h a t i n t o the JOA as pa r t of 

13 t h e i r approval process. They may have. I j u s t don't 

14 remember. 

15 MR. BRUCE: I don't t h i n k they would have 

16 put i t i n t o the JOA. They g e n e r a l l y don't get involved 

17 i n t h a t . I t would have been i n the u n i t agreement 

18 i t s e l f , But I don't r e c a l l anything i n the u n i t 

19 agreement regarding t h i s . 

20 COMMISSIONER CATANACH: So you have looked 

21 at the u n i t agreement? 

22 MR. BRUCE: I have and I don't have t h a t 

23 w i t h me r i g h t now. 

24 COMMISSIONER CATANACH: I couldn't even f i n d 

2 5 the t r a n s c r i p t f o r the -- they didn * t discuss the 
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1 freshwater issue. I was kind of wondering myself where 

2 t h a t came from. 

3 But t h a t was I t h i n k r i g h t around the time 

4 p e r i o d when the land o f f i c e d i d have some concerns about 

5 i t , so maybe t h a t ' s where t h a t o r i g i n a t e d . 

6 BY COMMISSIONER CATANACH (cont'd): 

7 COMMISSIONER CATANACH: The r a t i o of 

8 produced water t o fr e s h water, I presume i t the highest 

9 at the i n i t i a l p o i n t and then i t w i l l . d r o p down as you 

10 recycle t h a t f r e s h water through the r e s e r v o i r ? 

11 THE WITNESS: That's c o r r e c t . 

12 COMMISSIONER CATANACH: Do you know what the 

13 i n i t i a l r a t i o w i l l be? I t w i l l i t be 10,000 — 

14 THE WITNESS: Yeah, 10,000 — 

15 COMMISSIONER CATANACH: — and 8,600. 

16 THE WITNESS: That's c o r r e c t . 

17 COMMISSIONER CATANACH: I t may be premature 

18 t o t a l k about the Co2 p r o j e c t , but i s t h a t going t o be a 

19 w a t e r - a l t e r n a t i n g type s i t u a t i o n ? 

20 THE WITNESS: Yes. 

21 COMMISSIONER CATANACH: And i s t h a t s i m i l a r 

22 t o what you're doing i n Seminole? 

23 THE WITNESS: Yes. I t begins 100 percent 

24 Co2; and then, a f t e r a c e r t a i n pour volume of Co2, we 

25 switch t o a l t e r n a t i n g w i t h water. 
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1 COMMISSIONER BALCH: A f t e r breakthrough? 

2 THE WITNESS: Excuse me. 

3 COMMISSIONER BALCH: A f t e r breakthrough? 

4 THE WITNESS: No. I t ' s u s u a l l y a set 

5 amount, l i k e a t h i r d of a pour volume. But i f 

6 breakthrough happens quicker, then we may go to water 

7 quicker. 

9 you have any knowledge about the current status of the 

10 Ogalla Aq u i f e r around Hobbs? Are they experiencing 

11 any I'm sure they experiencing declines, but do you 

12 know gen e r a l l y what the status of t h a t freshwater 

13 a q u i f e r ' i s ? 

14 THE WITNESS: No. No, I don't know what i t 

15 would be. 

16 COMMISSIONER CATANACH: Okay. Now you d i d 

17 mention the gray water, and t h a t i s being -- i s t h a t --

18 i s a l l of t h a t being sold t o Oxy at t h i s point? 

19 THE WITNESS: I don't know the exact amount. 

20 I was j u s t informed by the c i t y t h a t t h a t was what they 

21 were doing. 

22 COMMISSIONER CATANACH: So was t h a t water --

23 was some of t h a t water a v a i l a b l e t o Linn? 

24 THE WITNESS: Again, when I — when we 

25 t a l k e d t o the c i t y , they had i n d i c a t e d they had already 

8 COMMISSIONER CATANACH: Mr . S u t h e r l a n d , do 
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1 made a deal w i t h south Hobbs, I guess t h a t expansion 

2 from n o r t h Hobbs t o south Hobbs t h a t happened a couple 

3 of years ago or --

4 COMMISSIONER CATANACH: --

5 THE WITNESS: — a year and a h a l f ago. 

6 COMMISSIONER CATANACH: -- most of t h a t 

7 water you th i n k ? 

8 THE WITNESS: Yes. 

9 COMMISSIONER CATANACH: I t h i n k t h a t ' s a l l I 

10 have. Do you have some more questions. By. 

11 COMMISSIONER BALCH: You i n s p i r e d a l o t of 

12 questions. 

13 FURTHER EXAMINATION BY COMMISSIONER BALCH 

14 COMMISSIONER BALCH: The disposal of the 

15 o r i g i n a l water from the primary production, was t h a t 

16 done i n f i e l d i n t o an i n j e c t i o n w e l l or --

17 THE WITNESS: I know one w e l l t h a t i t was 

18 going i n t o , the G l o r i e t a . The r e s t of the water, you 

19 know, I don't have a l o t of h i s t o r y pre- maybe ten or 

20 15 years back, maybe a few operators, so I've been 

21 through a few operators, and so I don * t have r e a l l y good 

22 records of where t h a t water went or I couldn't f i n d them 

23 through New Mexico's records. 

24 COMMISSIONER BALCH: Are there any 

25 formations i n t h a t f i e l d t h a t could be d r i l l e d t o 
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1 produce prime water? 

2 THE WITNESS: There was nothing we saw up 

3 hole t h a t we thought we could get the rates out of t h a t 

4 we needed outside of the Ogalla; and we do own some land 

5 and some water r i g h t s t h ere. 

6 But, again, f o r t h i s short p e r i o d of time, 

7 i t looked l i k e — or we'd be t a k i n g water from the same 

8 place the c i t y was, so i t d i d n ' t seem l i k e a v i a b l e 

9 o p t i o n . 

10 COMMISSIONER BALCH: So deepening your 

11 d r i l l i n g i n a new water production w e l l would 

12 THE WITNESS: We d i d not know of any zone 

13 t h a t would give us t h i s kind of r a t e from a w e l l , i f you 

14 w i l l . 

15 COMMISSIONER BALCH: That was my l a s t 

16 question. 

17 FURTHER EXAMINATION BY COMMISSIONER CATANACH 

18 COMMISSIONER CATANACH: Just a followup t o 

19 t h a t . I know there was a company and they operated some 

20 deeper production. And I t h i n k i t was i n between Eunice 

21 and J a l , which would be f u r t h e r south than you guys. But 

22 they u t i l i z e d Santa Rosa Formation produced water. 

23 THE WITNESS: Uh-huh. 

24 COMMISSIONER CATANACH: They a c t u a l l y had 

25 some Santa Rosa water supplying w e l l s . And I don't 
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1 r e c a l l what the depth of those w e l l s were. But i s t h a t 

2 something you guys have looked at at a l l ? 

3 THE WITNESS: Yeah. I be l i e v e i t was around 

4 1,000-foot depth. But i t was p r e t t y s p o t t y as t o 

5 p r o d u c i b i l i t y i n t h a t Santa Rosa i s not a very good 

6 zone. 

7 COMMISSIONER CATANACH: So you probably j u s t 

8 couldn't get the volumes t h a t you t h i n k you needed? 

9 THE WITNESS: Correct. 

10 COMMISSIONER CATANACH: Mr. Bruce, d i d you 

11 want t o admit E x h i b i t No. 6? 

12 MR. BRUCE: I move t o admit number 6 j u s t 

13 f o r i n f o r m a t i o n purposes. 

14 COMMISSIONER CATANACH: Okay. E x h i b i t No. 6 

15 w i l l be admitted. 

16 (Whereupon, Linn Operating, Inc.,. 

17 E x h i b i t 6 was o f f e r e d and admitted i n t o 

18 the record.) 

19 COMMISSIONER CATANACH: Are there any other 

2 0 questions of t h i s witness? 

21 Anything f u r t h e r , Mr. Bruce? 

22 MR. BRUCE: No. Mr. Chairman, I ask t h a t — 

23 Mr. Chairman, I j u s t ask t h a t the matter be taken under 

24 advisement. 

25 COMMISSIONER CATANACH: Okay. I t i s the 
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1 Commission 's pleasure t o go i n t o executive closed 

2 session at t h i s time. Do I have a motion on that? 

3 COMMISSIONER WARNELL: I ' l l make t h a t 

4 motion. 

5 COMMISSIONER BALCH: I w i l l second the 

6 motion. 

7 

8 

COMMISSIONER CATANACH: A l l i n favor. 

COMMISSIONER WARNELL: Aye. 

9 COMMISSIONER BALCH: Aye. 

10 COMMISSIONER CATANACH: Aye. 

11 (Closed Executive session from 9:54 a.m. to 

12 10:30 a.m.) 

13 COMMISSIONER CATANACH: A l l r i g h t . 

14 Do I have a motion from the Commission t o go 

15 back i n t o p u b l i c session at t h i s time? 

16 COMMISSIONER WARNELL: I w i l l make the 

17 motion. 

18 COMMISSIONER BALCH: And I second the 

19 motion. 

20 COMMISSIONER CATANACH: A l l i n favor. 

21 COMMISSIONER WARNELL: Aye. 

22 COMMISSIONER BALCH: Aye. 

23 COMMISSIONER CATANACH: Aye. 

24 • I would l i k e t o s t a t e f o r the record t h a t 

25 the only t h i n g t h a t was discussed during our closed 
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1 d e l i b e r a t i o n was i n f a c t t h i s case 15284. 

2 And, Mr. Bruce, we f e e l l i k e the ap p l i c a n t 

3 d i d n ' t q u i t e meet the burden of proof t h a t they needed 

4 t o i n t h i s case. We are t h e r e f o r e going t o ask t h a t we 

5 continue the case and t h a t Linn provide some a d d i t i o n a l 

6 i n f o r m a t i o n , probably continue the case u n t i l probably 

7 the July 16th Commission hearing. 

8 And there are some s p e c i f i c t hings t h a t we 

9 would l i k e t o be addressed at the next hearing. I f you 

10 could f u r t h e r research the u n i t agreement i n the JOA and 

11 see i f you can a c t u a l l y f i n d those documents and see i f 

12 there's anything i n there t h a t would be app l i c a b l e or 

13 might help us out i n t h i s s i t u a t i o n . 

14 We'd l i k e f o r you to give s p e c i f i c n o t i ce of 

15 t h i s case t o the C i t y of Hobbs and t o the State Land 

16 O f f i c e . And, i n f a c t , i f you can ob t a i n any kind of a 

17 statement from those p a r t i e s w i t h regards t o t h e i r 

18 support of the p r o j e c t , t h a t would c e r t a i n l y be h e l p f u l 

19 t o us. 

20 We would also l i k e t o see, from the economic 

21 standpoint, we'd a c t u a l l y l i k e t o see some economics 

22 w i t h respect t o why i t would be uneconomic t o u t i l i z e 

23 produced water from other sources, i f you can i d e n t i f y 

24 l i k e the closest source t h a t you would be able t o use 

25 and the economics of having t o t r u c k the water, some 
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1 economics w i t h regard t o t h a t , and maybe f u r t h e r explore 

2 G l o r i e t a as a source of water i n t h i s area, i f you can 

3 f u r t h e r give us some i n f o r m a t i o n on why t h a t ' s not 

4 f e a s i b l e or why t h a t i s not economic. 

5 Also, w i t h regards t o economics, i f you 

6 could provide some i n f o r m a t i o n on why using Co2 as the 

7 re-pressuring f l u i d i s also uneconomic. 

8 And d i d I miss anything, Commissioners? 

9 COMMISSIONER WARNELL: No. 

10 COMMISSIONER BALCH: You n a i l e d i t . 

11 MR. BRANCARD: Gray water. 

12 COMMISSIONER BALCH: That w i l l probably come 

13 w i t h the C i t y of Hobbs. 

14 COMMISSIONER CATANACH: But i f you can 

15 f u r t h e r address those concerns or issues, I t h i n k t h a t 

16 would c e r t a i n l y be h e l p f u l t o the Commission. 

17 MR. BRUCE: I suppose my only question i s 

18 why not the June 4th meeting? 

19 MR. BRANCARD: I t may have already been 

20 noticed. 

21 COMMISSIONER BALCH: I t has been noticed, so 

22 you're not on the agenda f o r t h a t . Notice on the 4th. 

23 MR. BRUCE: Okay. 

24 COMMISSIONER CATANACH: So anyth ing f u r t h e r , 

25 Mr. Brancard? 
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1 MR. BRANCARD: Not on t h i s matter. 

2 COMMISSIONER CATANACH: Okay. We w i l l leave 

3 the record open i n case 15284 u n t i l the July 16th 

4 Commission hearing, at which time we w i l l take f u r t h e r 

5 evidence and testimony from the a p p l i c a n t . 

6 And I t h i n k t h a t dispenses w i t h t h i s case 

7 f o r today. 

8 Mr. Brancard, on the agenda i s noted a 

9 discussion of l e g i s l a t i v e session. 

10 Do you s t i l l f e e l i t i s necessary? 

11 MR. BRANCARD: Sure. 

12 COMMISSIONER CATANACH: You may proceed. 

13 MR. BRANCARD: Members of the Commission, 

14 t h i s session of the L e g i s l a t u r e considered a number of 

15 b i l l s r e l a t i n g t o o i l and gas and the O i l and Gas Act. 

16 I ' l l f i r s t discuss the b i l l s t h a t passed, and, i f you 

17 want, I can discuss the ones t h a t d i d n ' t pass, too. 

18 But we a c t u a l l y had two pieces of 

19 l e g i s l a t i o n t h a t passed the L e g i s l a t u r e and were signed 

20 by the Governor amending the O i l and Gas Act. There i s 

21 a House b i l l , House B i l l 383, you may have i n f r o n t of 

22 you p a r t of the i n f o r m a t i o n on t h a t . There was a Senate 

23 d u p l i c a t e of t h a t which also passed. 

24 House B i l l 383 focuses on the f i n a n c i a l 

25 assurance s e c t i o n of the O i l and Gas Act. I t was 
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1 i n i t i a l l y attempted t o provide f o r a series of d i f f e r e n t 

2 types of blanket bonds f o r we l l s t h a t are i n temporary 

3 abandonment or i n i n a c t i v e s t a t u s . 

4 The s t a t u t e r i g h t now provides t h a t you 

5 could have a blanket bond f o r your producing w e l l s , but 

6 t h a t when a w e l l goes i n t o the i n a c t i v e or temporary 

7 abandonment status -- ge n e r a l l y i t ' s i n a c t i v e f o r two 

8 years -- you have t o provide an i n d i v i d u a l w e l l bond f o r 

9 t h a t w e l l , t h a t your blanket bond does not cover t h a t 

10 w e l l . 

11 So as i n i t i a l l y introduced, the l e g i s l a t i o n 

12 had a series of increased numbers f o r ranges of wells 

13 i n i n a c t i v e s t a t u s . A f t e r various changes i n 

14 committees, i t simply authorized the Commission t o adopt 

15 r u l e s t o create those categories of w e l l s . 

16 And so t h a t b i l l was adopted, passed through 

17 the House and the Senate and was signed by the Governor. 

18 And we now have a proposal by the D i v i s i o n -- t h a t was 

19 submitted e i t h e r e a r l y t h i s week or l a t e l a s t week -- to 

20 amend our f i n a n c i a l assurance r u l e . And i t w i l l have --

21 i t w i l l have the catagories -- without s o r t of g i v i n g i t 

22 away t o everybody — i t w i l l have the categories t h a t 

23 were i n the o r i g i n a l l e g i s l a t i v e proposal t h a t kind of 

24 got e d i t e d out f o r the simpler language t h a t ' s i n the 

25 act now. So t h a t w i l l be i t . So you w i l l see t h a t at 
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1 the June 4th hearing, de a l i n g w i t h t h a t l e g i s l a t i o n . 

2 The second piece of l e g i s l a t i o n deals w i t h 

3 how rule s of the Commission are appealed. There was 

4 s o r t of a q u i r k t h a t happened about 15 years ago when 

5 the L e g i s l a t u r e introduced t h i s uniform law f o r 

6 appealing a d j u d i c a t o r y matters. The statue i s 39-3-1.1. 

7 The Commission s t a t u t e s -- the OES Act was 

8 amended t o provide t h a t appeals of orders f o l l o w 

9 39-3-1.1. The problem t h a t nobody kind of f i g u r e d out 

10 at t h a t p o i n t was t h a t t h a t s t a t u t e only applies t o 

11 a d j u d i c a t o r y appeals and s p e c i f i c a l l y says i t does not 

12 apply t o r u l e making appeals. 

13 So i n the l a s t 15 years, when somebody 

14 wanted t o appeal a r u l e of the Commission, there was 

15 nothing i n the O i l and Gas Act t h a t gave them any 

16 guidance. So they would have t o go and d i d go to f i l e s 

17 p e t i t i o n f o r what's c a l l e d a w r i t of c e r t i o r a r i w i t h the 

18 d i s t r i c t c o u r t ; the d i s t r i c t court would have t o grant 

19 t h a t w r i t and then hear the appeal of the r u l e . 

20 That's a l i t t l e awkward. But, perhaps, more 

21 i m p o r t a n t l y what was happening and we saw i t w i t h the 

22 P i t r u l e appeals i n 2008 and 2009, i s when the 

23 Commission has a hearing on a r u l e , i t i s o f t e n q u i t e an 

2 4 extensive record. 

25 And when t h a t record gets i n f r o n t of a 
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1 d i s t r i c t court judge who has a long l i s t of t r i a l s t h a t 

2 they 1 re hearing, they tend t o s o r t of not get around t o 

3 i t . So as a r e s u l t d i s t r i c t courts have never r u l e d on 

4 the appeals of the 2008 and 2009 P i t r u l e decisions. 

5 So we d r a f t e d up a new se c t i o n of the O i l 

6 and Gas Act t o deal w i t h appeals of r u l e s . What i t 

7 does i s a couple of things -- and t h i s i s another s o r t 

8 of i n t e r e s t i n g t h i n g . I n the O i l and Gas Act, i t i s 

9 w r i t t e n t h a t the D i v i s i o n and the Commission have 

10 concurrent j u r i s d i c t i o n . So under the O i l and Gas Act 

11 anything i t says the D i v i s i o n can do the Commission 

12 can do anything the D i v i s i o n can do. 

13 So while we have p r a c t i c e f o r many years of 

14 the Commission being the body t h a t enacts the r u l e s , 

15 under the O i l and Gas Act, the D i v i s i o n could be 

16 enacting i t s own ru l e s too, i n the same areas, okay. 

17 So there i s simply a sentence i n t h i s new 

18 s t a t u t e t h a t says there i s no r u l e t h a t i s e f f e c t i v e 

19 under the O i l and Gas Act u n t i l a f t e r a hearing by the 

2 0 Coinmission. So we deal w i t h t h a t . So now i f you want a 

21 r u l e , you got to have a hearing i n f r o n t of the 

22 Commission. 

23 The second t h i n g was t i m i n g , and t h i s i s a 

24 problem t h a t we've also had f o r a pe r i o d of time, i s 

25 t h a t the o l d appeal s t a t u t e t h a t now only applies t o 
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1 a d j u d i c a t o r y proceedings, l i k e the one we j u s t had, also 

2 has i n i t a rehearing p r o v i s i o n . So anytime -- and when 

3 we issue an order i n t h i s case -- anybody w i l l have 

4 twenty days t o come back t o the Commission and ask f o r a 

5 rehearing. 

6 When the rulemaking was s o r t of 

7 i n a d v e r t e n t l y s t r i p p e d out of t h a t s t a t u t e , i t was s o r t 

8 of unclear whether t h a t re-hearing p r o v i s i o n s t i l l 

9 applied t o r u l e s . I n d r a f t i n g t h i s s t a t u t e , we went 

10 . back and f o r t h w i t h the Commission -- sorry — w i t h the 

11 i n d u s t r y f o l k s and other lawyers about, Well, should we 

12 keep i t there or should we make sure t h a t only applies 

13 t o rules? 

14 And there were f o l k s who thought, Well, 

15 there might be a use f o r having a rehearing on a r u l e , 

16 t h a t there might be a mistake i n the Commission's 

17 wording or something t h a t somebody catches r i g h t away 

18 and they q u i c k l y ask f o r a rehearing, and then the 

19 Cornmission can c o r r e c t t h a t mistake i n the r u l e . 

2 0 But what happens -- and i t happens o f t e n 

21 now -- i s t h a t once the Commission issues an order 

22 approving a r u l e , our p r a c t i c e has been t o immediately 

23 take t h a t r u l e t o the s t a t e record center and archives 

24 and f i l e i t . 

25 There were c o u r t d e c i s i o n s a c o u p l e o f yea r s 
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1 ago when the Martinez a d m i n i s t r a t i o n came i n and t r i e d 

2 t o p u l l back some ru l e s t h a t had been sent t o the 

3 records center but not a c t u a l l y published by the records 

4 center. And the State Supreme Court said, Once you hand 

5 o f f t h a t r u l e t o the s t a t e records center, you, agency, 

6 lose c o n t r o l of t h a t r u l e . 

7 So t h i s new s t a t u t e b a s i c a l l y t e l l s the 

8 Commission t o wait twenty days before i t f i l e s the r u l e 

9 w i t h the record center, so t h a t i n case anybody does ask 

10 f o r a rehearing, you s t i l l have j u r i s d i c t i o n t o consider 

11 t h a t rehearing; you haven't l o s t j u r i s d i c t i o n . 

12 So probably the biggest change i n t h i s new 

13 s t a t u t e i s t h a t i t sends appeals of your r u l e s d i r e c t l y 

14 t o the Court of Appeals. I t skips the d i s t r i c t c o u r t ; 

15 goes d i r e c t l y t o the Court of Appeals, which i s r e a l l y 

16 where every other environmental, mining, a l l these 

17 s t a t u t e s provide t h a t r u l e s f o r those cases go d i r e c t l y 

18 t o the Court of Appeals. So there i s nothing unusual. 

19 I n f a c t , i t was s o r t of unusual t h a t our r u l e s were 

2 0 going t o the d i s t r i c t c o u r t . So now they go d i r e c t l y t o 

21 the Court of Appeals. 

22 The Court of Appeals has c l e r k s , they 

23 have -- they are used t o these kinds of lar g e - r e c o r d 

24 review proceedings, so i t i s b e t t e r f o r them t o hear 

25 them. 
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1 I n f a c t , r i g h t now a l l three P i t r u l e 

2 appeals are s i t t i n g i n the Court of Appeals because the 

3 D i s t r i c t Court f i n a l l y j u s t d i d what they c a l l 

4 c e r t i f i c a t i o n , where they, without r u l i n g on them, they 

5 send them up t o the Court of Appeals. 

6 So t h a t ' s the other s t a t u t e , Senate B i l l 389 

7 t h a t you see i n f r o n t o f ; i t got passed unanimously 

8 through both houses and signed by the Governor. So 

9 those are the changes. 

10 We may need t o do some small changes t o our 

11 r u l e on rulemaking t o comply w i t h t h i s new s t a t u t e , but 

12 i t i s s o r t of less urgent t h a t the F i n a n c i a l Assurance 

13 B i l l which got passed w i t h what's c a l l an emergency 

14 clause. And so an emergency clause means as soon as the 

15 Governor signs i t , i t ' s law and i t ' s i n e f f e c t . So t h a t 

16 i s why we are s o r t of rushing t o get t h i s rulemaking i n 

17 f r o n t of you as soon as possi b l e , as soon as possible i s 

18 next month. 

19 The other s t a t u t e on appeals d i d not have an 

20 emergency clause, so i t won't be e f f e c t i v e u n t i l 

21 sometime i n June. I t h i n k June 19th. We have time 

22 t o --

23 COMMISSIONER BALCH: They w i l l have t o be 

24 n o t i c e d s e p a r a t e l y , r i g h t ? 

25 MR. BRANCARD: That w i l l be a s epa ra t e 
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1 rulemaking. There's probably not a l o t of changes t h a t 

2 we need t o make i n there. One t h i n g t h a t we may look at 

3 i s -- and t h i s was something t h a t the i n d u s t r y f o l k s got 

4 changed i n the b i l l , who can appeal a r u l e . Okay. And 

5 we put i n there t h a t they wanted i n there t h a t a 

6 p a r t y of record t o the proceeding has the r i g h t t o 

7 appeal a r u l e . Okay. They put t h a t i n there because 

8 i n i t i a l l y the v e r s i o n t h a t I d r a f t e d said, Anybody who 

9 i s or may be a f f e c t e d by the r u l e can appeal. 

10 COMMISSIONER BALCH: That's everybody. 

11 MR. BRANCARD: Right. 

12 So they narrowed i t down t o p a r t y of record. 

13 The environmentalists who a c t u a l l y supported the b i l l 

14 i t s e l f got upset w i t h t h a t change and so now i t reads, 

15 Parties of record and anyone who i s s u b s t a n t i a l l y 

16 adversely a f f e c t e d by the r u l e . 

17 So there i s no longer a "may be a f f e c t e d " ; 

18 you have t o a c t u a l l y be a f f e c t e d . 

19 COMMISSIONER BALCH: You have t o demonstrate 

20 t h a t . But how do you measure t h a t bar? 

21 MR. BRANCARD: I n t e r e s t i n g l y enough, p a r t of 

22 the maneuvering on t h i s i s another recent de c i s i o n by 

23 the Court of Appeals i n a case where they've had these 

24 s o r t of broad appeal r i g h t s and nobody ever challenged 

25 anybody who appealed b a s i c a l l y . 
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1 And so we had a case where the Water Q u a l i t y 

2 Control Commission, the Water Q u a l i t y Act, has a 

3 s l i g h t l y narrower -- i t ' s not a who may be a f f e c t e d , i t 

4 i s who i s a f f e c t e d , i s the people who can appeal. 

5 And you had a pa r t y , the C a t t l e Growers 

6 Association who appeared i n the rulemaking, put on 

7 testimony, appealed the r u l e . And then the court on i t s 

8 own looked at the record said, you know, we don't t h i n k 

9 they are a f f e c t e d by t h i s r u l e . And they threw them 

10 out, even though they a c t u a l l y p a r t i c i p a t e d i n the 

11 rulemaking. 

12 So the p a r t y of record p r o v i s i o n t h a t ' s now 

13 i n there, make sure t h a t anybody who a c t u a l l y appears 

14 before the Commission has the r i g h t t o appeal i t . Okay. 

15 And then i f you d i d n ' t appeal, you have t h a t 

16 burden of proving t h a t you were a f f e c t e d . And you 

17 probably have t o — at the time you f i l e d an appeal, 

18 you'd probably have t o f i l e , you know, a f f i d a v i t s or 

19 whatever. 

20 COMMISSIONER BALCH: Showing how they are 

21 a f f e c t e d by t h i s ? 

22 MR. BRANCARD: Yes. Which i s kind of the 

23 way i t works i n f e d e r a l c o u r t . People o f t e n have t o 

24 f i l e a whole, b i g t h i n g showing they have standing. 

25 COMMISSIONER BALCH: So the appeal court 
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1 would look a t t h a t and say yes or no r i g h t away. 

2 MR. BRANCARD: Right. 

3 But we may want t o define what i s a p a r t y of 

4 record, help define t h a t so i t i s c l e a r ; you 

5 p a r t i c i p a t e d i n the rulemaking, you showed up, you are a 

6 p a r t y of record, you are now a u t o m a t i c a l l y have the 

7 r i g h t t o appeal i t ' i f you want t o because you 

8 p a r t i c i p a t e d i n t h i s process. 

9 COMMISSIONER BALCH: But you may want t o 

10 draw a l i n e somewhere f o r the person t h a t comes i n and 

11 gives a one-minute statement. 

12 MR. BRANCARD: Yes, you may. And, again, 

13 the court there i s a f l i p side case, which i s the 

14 r e a l l y odd t h i n g about the C a t t l e Growers' decision, was 

15 t h a t p r i o r t o the C a t t l e Growers' dec i s i o n , i n t h a t same 

16 appeal, some of the other p a r t i e s who p a r t i c i p a t e d i n i t 

17 sought t o intervene i n the C a t t l e Growers' appeal. 

18 And the Court of Appeals said, Nah, sorry, 

19 you don't get t o intervene. And i t went up then t o the 

2 0 Supreme Court. And the Supreme Court then turned around 

21 and said b a s i c a l l y , Anybody who shows up at a rulemaking 

22 proceeding, i f one of those p a r t i e s appeals i t , 

23 everybody else gets t o come i n . 

24 So t h a t was the i n c r e d i b l e i r o n y of the 

25 C a t t l e Growers case, f i r s t the Court of Appeals allows 
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1 everybody else t o come i n t o the case -- I mean the 

2 Supreme Court allows everybody else t o come i n t o the 

3 case, and then when i t goes back t o the Court of 

4 Appeals, the Court of Appeals said, the o r i g i n a l p a r t y 

5 who appealed d i d n ' t have the r i g h t t o appeal, and threw 

6 the whole case out. 

7 So there i s -- we have s o r t of these two 

8 standards t h a t we have t o kind of juggle a b i t there i n 

9 these recent cases. 

10 So I t h i n k we can e a s i l y -- we j u s t need t o 

11 add a few words maybe t o our r u l e t o help c l a r i f y t h i n g s 

12 f o r f o l k s , you know, and then courts f i g u r e out who 

13 r e a l l y should be appealing i t , and who r e a l l y can 

14 intervene. 

15 So, i n other words, there's not a huge 

16 emergency t o move ahead w i t h any kind of changes t o t h a t 

17 r u l e . 

18 So, anyway, I don't know i f you're 

19 i n t e r e s t e d i n any of the other b i l l s t h a t were 

20 introduced r e l a t i n g t o o i l and gas. Probably the b i g 

21 issue i s the preemption issue and the l o c a l government 

22 issue. 

23 There were a whole se r i e s o f b i l l s , some 

24 which d i r e c t l y amended the O i l and Gas A c t , some of 

25 which amended a u t h o r i t y o f l o c a l county and 
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1 m u n i c i p a l i t i e s . And the b i g issue was whether they . 

2 could place l i m i t s on the a b i l i t i e s of county and 

3 m u n i c i p a l i t i e s t o pass ordinances t h a t a f f e c t o i l and 

4 gas. 

5 One b i l l d i d , i n f a c t , make i t through the 

6 s t a t e house at a f a i r l y d i v i d e d vote. And then there 

7 was a senate committee t h a t held hearings on other 

8 versions of these b i l l s and b a s i c a l l y r e j e c t e d every 

9 ver s i o n of i t . And they b a s i c a l l y d i d n ' t even hear the 

10 b i l l t h a t came through the house. 

11 So at t h i s p o i n t nothing has moved through 

12 t r y i n g t o place l i m i t s on l o c a l governments i n t h e i r 

13 a b i l i t y t o pass -- other than the court d e c i s i o n i n the 

14 Mora County case t h a t came out a few months ago, 

15 p o i n t i n g out the Mora County ordinance. 

16 And r e a l l y the only s o r t of lesson from the 

17 Mora County ordinance d e c i s i o n i s i t ' s probably 

18 impossible t o ban o i l and gas d r i l l i n g . But beyond 

19 t h a t , where a r e g u l a t i o n of o i l and gas d r i l l i n g i s too 

20 much, i t ' s s t i l l unknown at t h i s p o i n t . 

21 So the L e g i s l a t u r e t r i e d t o deal w i t h the 

22 issue but i t was unable t o do t h a t . Texas i n the l a s t 

23 week has passed l e g i s l a t i o n l i m i t i n g l o c a l government 

24 a u t h o r i t i e s . 

25 COMMISSIONER BALCH: So the quandary arises 
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1 where Mora County can't ban o i l and gas d r i l l i n g , but 

2 they can put a 500 percent tax on i t which e f f e c t i v e l y 

3 bans i t . 

4 MR. BRANCARD: Yeah. Or they can adopt 

5 ordinances l i k e Santa Fe County has and San Miguel 

6 County has which creates a l l these steps t h a t an o i l and 

7 gas operation has t o go through, a l l t h i s planning, 

8 whatever. 

9 COMMISSIONER CATANACH: So i t e f f e c t i v e l y 

10 bans d r i l l i n g . 

11 MR. BRANCARD: And those ordinances have not 

12 been challenged, so we don't r e a l l y know whether they 

13 would stand up or not. But i n the f e d e r a l court case, 

14 the judge s o r t of said, even though he threw out the 

15 Mora County ordinance, he said t h a t he thought there was 

16 room f o r l o c a l government r e g u l a t i o n of o i l and gas 

17 along w i t h s t a t e r e g u l a t i o n of o i l and gas. 

18 COMMISSIONER BALCH: I t seems l i k e t h a t 

19 would be good j u s t as long as i t d i d n ' t e f f e c t i v e l y 

2 0 ban — 

21 MR. BRANCARD: Yeah. 

22 COMMISSIONER CATANACH: Was t h a t Texas 

23 l e g i s l a t i o n signed i n t o law? 

24 MR. BRANCARD: I t h i n k i t ' s before the 

25 Governor now. I t h i n k i t passed both houses. I t s o r t 
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1 of allows l o c a l government t o do s o r t of reasonable 

2 r e g u l a t i o n of, you know, noise, dust, s i d i n g or 

3 something, and I t h i n k setbacks. 

4 COMMISSIONER BALCH: Not p u t t i n g a d r i l l and 

5 p i t i n the middle of a Wendy's parking l o t . 

6 MR. BRANCARD: Yeah. Apparently, there's a 

7 whole series -- Dallas -- there's c i t i e s t h a t have r e a l 

8 serious setbacks f o r o i l and gas. 

9 COMMISSIONER BALCH: Well, of course, you 

10 have the burned out s h e l l s underneath Dallas and Fort 

11 Worth so... 

12 MR. BRANCARD: Uh-huh. But i t was the 

13 Denton vote t o ban i t t h a t s o r t of set o f f t h i s l a t e s t 

14 round. Denton became the f i r s t c i t y i n Texas t o j u s t 

15 ban i t . 

16 COMMISSIONER BALCH: We'll stay tuned. 

17 MR. BRANCARD: Yes. 

18 COMMISSIONER CATANACH: Do we have any other 

19 business at t h i s time? 

20 (No response.) 

21 COMMISSIONER CATANACH: I f not, can I get a 

22 motion t o adjourn t h i s meeting? 

23 COMMISSIONER WARNELL: I w i l l make t h a t 

24 motion. 

25 COMMISSIONER BALCH: And I ' l l second i t . 
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1 COMMISSIONER CATANACH: A l l i n favor. 
i 

2 COMMISSIONER WARNELL: Aye. 

3 COMMISSIONER BALCH: Aye. 

4 COMMISSIONER CATANACH: Aye. 

5 And t h i s meeting i s adjourned. 

6 

7 

Q 

(Time noted 10:51 a.m.) 
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