
STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION COMMISSION

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION FOR THE PURPOSE OF 
CONSIDERING:

APPLICATION OF TMBR/SHARP CASE NO. 12731
DRILLING, INC. FOR AN ORDER
STAYING DAVID H. ARRINGTON
OIL & GAS, INC. FROM COMMENCING
OPERATIONS, LEA COUNTY, NEW MEXICO.

APPLICATION OF TMBR/SHARP CASE NO. 12744
DRILLING, INC. APPEALING THE
HOBBS DISTRICT SUPERVISOR'S
DECISION DENYING APPROVAL OF
TWO APPLICATIONS FOR PERMIT TO DRILL
FILED BY TMBR/SHARP DRILLING, INC.,
LEA COUNTY, NEW MEXICO.

ORDER NO. R-11700-B

ORDER OF THE OIL CONSERVATION COMMISSION 

BY THE COMMISSION:

THIS MATTER came before the Oil Conservation Commission (hereinafter 
referred to as "the Commission") on March 26, 2002, at Santa Fe, New Mexico, on 
application ofTMBR/Sharp Drilling Inc. (hereinafter referred to as "TMBR/Sharp"), de 
novo, and opposed by David H. Arrington Oil and Gas Inc. (hereinafter referred to as 
"Arrington") and Ocean Energy Inc. (hereinafter referred to as "Ocean Energy") and the 
Commission, having carefully considered the evidence, the pleadings and other materials 
submitted by the parties hereto, now, on this 26th day of April, 2002,

FINDS,

1. Notice has been given ofthe application and the hearing on this matter, and 
the Commission hasjurisdiction ofthe parties and the subject matter herein.

2. In Case No. 12731, TMBR/Sharp seeks an order voiding permits to drill 
obtained by Arrington and awarding or confirming permits to drill to TMBR/Sharp 
concerning the same property.

3. In Case No. 12744, TMBR/Sharp appeals the action ofthe Supervisor of 
District I ofthe Oil Conservation Division denying two applications for permit to drill.
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4. Arrington and Ocean Energy oppose1 both applications.

5. The cases were consolidated by the Division for purposes ofhearing and 
remain so before the Commission.

6. Still pending before the Division are two applications for compulsory pooling. 
They are: CaseNo. 12816, Application ofTMBR/Sharp for compulsory pooling, Lea 
County, and Case No. 12841, Application ofOcean Energy Inc. for computsory pooling, 
Lea County.

7. The Commission conducted an evidentiary hearing on March 26, 2002, heard 
testimony from witnesses called by TMBR/Sharp, and accepted exhibits. The 
Commission also accepted pre-hearing statements from TMBR/Sharp and Arrington and 
heard opening statements from TMBR/Sharp, Arrington and Ocean Energy and accepted 
brief closing statements from TMBR/Sharp and Arrington.

8. Following the hearing, TMBR/Sharp filed a Motion to Supplement the Record 
to include the April 10, 2002 letter of Arrington to the Oil Conservation Division’s 
Hobbs District Office and a portion of Arrington’s Supplemental Response to Plaintiffs 
Motion for Reconsideration in Lea County Cause No, CV-2001-315C. Ocean filed a 
response to that motion that argued the items add nothing to the record, and Arrington 
filed a response arguing that the supplemental material is not new or inconsistent. The 
Motion to Supplement the Record should be granted as no party seems to object to 
review of the documents; the objections seem to relate only to the significance ofthe 
documents to this matter.

9. Applications for permit to drill were filed with the Division in Sections 23 and 
25 by Arrington and TMBR/Sharp. The applications filed by TMBR/Sharp and 
Arrington both proposed a well in the NW/4 of in Section 25. In Section 23, the 
application for permit to drill filed by TMBR/Sharp proposed a well in the NE/4, and the 
application of Arrington proposed a well in the SEAL

10. Arrington's application in Section 25 was filed on July 17, 2001 and sought a 
permit to drill its proposed ''Triple-Hackle Dragon "25" Well No. 1." This application 
was approved on July 17. On or about August 7, 2001, TMBR/Sharp filed its application 
for a permit to drill its proposed "Blue Fin "25" Well No. 1" in the same section. That 
application was denied on August 8, 2001.

11. Arrington's application in Section 23 was filed on July 25, 2001 and sought a 
permit to drill its proposed "Blue Drake "23" Well No. 1." This application was

1 On April 10, 2002 Arrington agreed to release its pemiit to drill to TMBR/Sharp. A dispute 

may no longer therefore exist concerning Section 23 although the parties apparently do not agree 
with this assessment.
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approved on July 30, 2001. On or about August 6, 2001, TMBR/Sharp filed its 
application for a permit to drill its proposed "Leavelle "23" Well No. 1" in the same 
section. That application was denied on August 8, 2001.2

12. TMBR/Sharp's applications in Sections 23 and 25 were denied on the grounds 
ofthe permits previously issued to Arrington for the "Triple-Hackle Dragon "25" Well 
No. 1" and the "Blue Drake "23" Well No. 1." The Townsend Mississippian North Gas 
Pool, the pool from which the wells are to produce, is governed by the spacing and well 
density requirements ofRule 104.C(2) [19 NMAC 15.C.104.C(2)]. That rule imposes 
320-acre spacing on wells producing from that pool. TMBR/Sharp's applications were 
denied because, ifgrantcd, more than one well would be present within a 320-acre 
spacing unit, in violation ofRule 104.C(2).

13. Before an oil or natural gas well may be drilled within the State ofNew 
Mexico, a permit to drill must be obtained. See NMAC 19.15.3.102.A, 19 NMAC 
15.M.1101.A. Only an "operator" may obtain a permit to drill, 19 NMAC 15.M.1101.A, 
and an "operator" is a person who is "duly authorized" and "is in charge ofthe 
development of a lease or the operation of a producing property." NMAC 
19.15.1.7.0(8).

14. The central issue in this case is whether Arrington was eligible to become the 
operator ofthe wells in question. If not, Arrington should not have received the permits 
to drill. If Arrington was eligible to become the operator, then the permits were properly 
issued to Arrington.

15. A dispute exists concerning the validity of Arrington and TMBR/Sharp's 
mineral leases in Sections 23 and 25. As will be seen below, resolution ofthis dispute in 
favor of Arrington or TMBR/Sharp determines which party is eligible to be the operator 
and thus, who should receive the permits to drill.

16. TMBR/Sharp is the owner of oil and gas leases comprising the NW/4 of 
Section 25 and the SE/4 of Section 23 (along with other lands) pursuant to leases dated 
August 25, 1997 granted by Madeline Stokes and Erma Stokes Hamilton. TMBR/Sharp 
Exhibit 6. The leases were granted to Ameristate Oil & Gas, Inc. (hereinafter referred to 
as "Ameristate") and were recorded respectively in Book 827 at Page 127 and in Book 
827 at Page 124 in Lea County, New Mexico.

17. TMBR/Sharp and Ameristate entered into a Joint Operating Agreement along 
with other parties on July l, 1998 and TMBR/Sharp was designated as the operator in 
Section 25. See TMBR/Sharp Exhibit 7.

2 Apparently TMBR/Sharp reapplied for the permits to drill that were previously denied, and the 

Division approved those permits on March 20, 2002.
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18. Although the primary terms ofthe TMBR/Sharp leases have apparently 
expired, TMBR/Sharp alleges that the leases were preserved by the drilling ofthe "Blue 
Fin 24 Well No. 1" and subsequent production from that well. The Blue Fin 24 Well No.

1 is located in the offsetting section 24.

19. Subsequent to Stokes and Hamilton's execution oflcascs in favor of 
Ameristate Oil & Gas Inc., they granted leases in the same property to James D. Huff on 
March 27, 2001. See TMBR/Sharp Exhibit 9. The leases to Mr. Huffwere recorded in 
Book 1084 at Page 282 and in Book 1084 at Page 285 in Lea County, New Mexico. The 
parties referred to these leases as "top leases," meaning that according to their terms, they 
would not take effect until the prior or "bottom" leases became ineffective. See 
TMBR/Sharp Exhibit 9, U 15.

20. Arrington alleges Mr. Huffis an agent of Arrington but presented nothing to 
support that contention.

21. In July and August 2001, Ocean acquired a number of farm-out agreements in 
Section 25. See TMBR/Sharp Exhibit 10, Schedule 1. By an assignment dated 
September 10, 2001, Ocean assigned a percentage ofthe farm out agreements to 
Arrington under terms that require Arrington to drill a test well in Section 25 known as 
the Triple Hackle Dragon "25" Well No. 1 in the NW/4 ofthat section.

22. On August 21, 2001, after receiving the denials ofthe applied-for permits to 
drill from the District office, TMBR/Sharp filed suit against Arrington and the lessors of 
its mineral interests in the Fifth Judicial District Court ofLea County, New Mexico. In 
that case, styled "TMBR/Sharp Drilling, Inc. v. David H. Arrington Oil & Gas, Inc., el 
a/.", TMBR/Sharp alleged that its leases were still effective and the Arrington top leases 
were ineffective. The District Court, in its Order Granting Partial Summary Judgment, 
dated December 24, 2001, agreed with TMBR/Sharp's contention. See TMBR/Sharp's 
Exhibit No. 12,

23. During the hearing ofthis matter, TMBR/Sharp argued that because the Fifth 
Judicial District Court found that Arrington's "top leases" had failed, TMBR/Sharp was 
entitled to permits to drill in Sections 23 and 25 and Arrington was not entitled to permits 
to drill and its permits should be rescinded. TMBR/Sharp also argued that Arrington had 
filed applications to prevent TMBR/Sharp from being able to drill and to place its 
obligations under the continuous drilling clauses ofthe oil and gas leases in jeopardy. 
TMBR/Sharp argued that Ocean Energy's letter agreement with Arrington could not 
revive Arrington’s claim oftitle and that Ocean Energy's pending pooling application 
with the Division is essentially irrelevant to the question ofwhcther TMBR/Sharp should 
have been granted a permit to drill.

24. Arrington argued in response that the title issue ruled upon by the District 
Court with respect to section 25 is irrelevant because Arrington acquired an independent
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interest in that section by virtue ofa farm out agreement in September of2001.
Arrington also argued it was willing to assign the disputed acreage in Section 23 to 
TMBR/Sharp in order to resolve the present controversy. Arrington also argued that it 
doesn't intend to actually drill at the present time under either approved permit to drill 
and argued, citing Order No. R-10731-B, that the Commission's practice has not been to 
rely on "first in time, first in right" principles in deciding competing applications on 
compulsory pooling, but instead on geological evidence. Arrington seemed to argue that 
a compulsory pooling proceeding is the place to present such geologic evidence. 
Arrington argues that these proceedings arc unnecessary and that the Commission should 
rely upon the Division’s pending pooling cases to decide who of the various parties 
should properly possess the permit to drill.

25. Ocean Energy argued that since its farm out agreement terminates on July 1, 
2002 time is of the essence and that the matters at issue here should be resolved in the 
pending compulsory pooling proceeding instead ofthis proceeding. Ocean Energy 
argued that the permit to drill is meaningless in this context, that TMBR/Sharp is 
essentially asking the Commission to determine pooling in the context ofthe permit to 
drill, and that the dedication of acreage on the acreage dedication plat should not 
determine what acreage would be pooled to the well. Ifthe Commission were to adopt 
this approach, Ocean Energy argues, the compulsory pooling statutes would be written 
out of existence.

26. The parties seem to agree that in a situation where the bottom lease has not 
failed, a person owning a top lease is not a person duly authorized to be in charge ofthe 
development ofa lease or the operation ofa producing property, and is therefore not 
entitled to a permit to drill. NMAC 19.15.1.7(0)(8). See also 1 Kramer & Martin, The 
Law ofPooling and Unitization. 3rd ed., § 11.04 at 11-10 (2001). Moreover, because 
only an "owner" may seek compulsory pooling, it seems that a person owning a top lease 
where the bottom lease has not failed might not be entitled to compulsory pooling either. 
See NMSA 1978, § 70-2-17(C).

27. When an application for permit to drill is filed, the Division does not 
determine whether an applicant can validly claim a real property interest in the property 
subject to the application, and therefore whether the applicant is "duly authorized" and "is 
in charge ofthe development ofa lease or the operation ofa producing property." The 
Division has no jurisdiction to determine the validity of any title, or the validity or 
continuation in force and effect of any oil and gas lease. Exclusive jurisdiction of such 
matters resides in the courts ofthe State ofNcw Mexico. The Division so concluded in 
its Order in this matter. See Order No. R-l 1700 (December 13, 2001).

28. It is the responsibility ofthe operator filing an application for a permit to drill 
to do so under a good faith claim to title and a good faith belief that it is authorized to 
drill the well applied for. It appears to this body that Arrington had such a good faith 
beliefwhen it filed its application, but subsequently the District Court found otherwise.



CaseNos. 12731/12744
Order No. R-11700-B
Page 6

It is not within the purview ofthis body to question that decision and it should not do so 
in this case.

29. As ofthe date ofthis order, TMBR/Sharp, by Court declaration, is the owner 
of an oil and gas lease in both Section 23 and Section 25, and Arrington, also by Court 
declaration, is not an owner in those sections. Therefore, Arrington, who the Court has 
now decreed has no authority over the property, should not have been granted permits to 
drill in those sections and TMBR/Sharp should have been granted a permit.

30. Both Arrington and Ocean Energy imply that an appeal will be filed ofthe 
District Court’s decision. Until the issue oftitle in Sections 23 and 25 is finally resolved 
by the courts or by agreement ofthe parties, the outcome ofthis proceeding is therefore 
uncertain. As ofthe present time, TMBR/Sharp has prevailed on the title question and 
this Order reflects that (present) reality. However, as an appeal could change that 
conclusion, jurisdiction ofthis matter should therefore be retained until matters are 
finally resolved.

31. The permits to drill issued by the Division in July 2001 to Arrington were 
issued erroneously and should be rescinded ah initio. The applications to drill submitted 
by TMBR/Sharp in August 2001 should have been processed within a few days of 
receipt. Arrington's later acquisition of an interest in section 23 and 25 through a farm 
out agreement doesn't change this analysis; Arrington had no interest by virtue of farm 
out as ofthe date ofTMBR/Sharp's applications.

32. On another issue, Arrington and Ocean Energy have both urged this body to 
stay these proceedings pending the resolution ofthe applications for compulsory pooling, 
arguing that a decision on those matters will effectively resolve the issues surrounding 
the permits to drill.

33. Arrington and Ocean Energy's conclusion does not necessarily follow. An 
application for a permit to drill serves different objectives than an application for 
compulsory pooling and the two proceedings should not be confused. The application for 
a permit to drill is required to verify that requirements for a permit arc satisfied. For 
example, on receipt of an application, the Division will verify whether an operator has 
financial assurance on file, identify which pool is the objective ofthe well so as to 
identify the proper well spacing and other applicable requirements, ensure that the casing 
and cementing program meets Division requirements and check the information provided 
to identify any other relevant issues. The acreage dedication plat that accompanies the 
application (form C-102) permits verification ofthe spacing requirements under the 
applicable pool rules or statewide rules. Compulsory pooling is related to these 
objectives in that compulsory pooling would not be needed in the absence of spacing 
requirements. 1 Kramer & Martin, The Law ofPooling and Unitization. § 10.01 (2001) 
at 10-2. But its primary objectives are to avoid the drilling ofunnecessary wells and to 
protect correlative rights. NMSA 1978, § 70-2-17(C).
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34. It has long been the practice in New Mexico that the operator is free to 
choose whether to drill first, whether to pool first, or whether to pursue both 
contemporaneously. The Oil and Gas Act explicitly permits an operator to apply for 
compulsory pooling after the well is already drilled. See NMSA 1978, § 70-2-17(C) (the 
compulsory pooling powers of the Division may be invoked by an owner or owners "... 
who has the right to drill has drilled or proposes to drill a well [sic] ..."). Issuance of the 
permit to drill does not prejudge the results ofa compulsory pooling proceeding, and any 
suggestion that the acreage dedication plat attached to an application to drill somehow 
"pools" acreage is expressly disavowed, If acreage included on an acreage dedication 
plat is not owned in common, it is the obligation of the operator to seek voluntary pooling 
ofthe acreage pursuant to NMSA 1978, § 70-2-18(A) and, ifunsuccessful, to seek 
compulsory pooling pursuant to NMSA 1978, § 70-2-17(C).

35. Thus, where compulsory pooling is not required because ofvoluntary 
agreement or because of common ownership ofthe dedicated acreage, the practice of 
designating the acreage to be dedicated to the well on the application for a permit to drill 
furthers administrative expedience. Once the application is approved, no further 
proceedings are necessary. An operator may first apply for a permit to drill a well and 
may thereafter pool (on a voluntary or compulsory basis) separately owned tracts to the 
well. Alternatively, the operator may first pool and later seek a permit to drill. The two 
are not mutually exclusive, and there is no preferred methodology.

36. Thus, the process fosters efficiency by permitting a simple approach in cases 
where ownership is common and pooling, voluntary or compulsory, is not necessary.

37. Ocean’s expiring farm-outs present a difficult problem because the delay 
occasioned by this proceeding and any delay that might occur in the pending compulsory 
pooling cases may place Ocean's interests injeopardy. It is worth noting that Ocean's 
interests seem to be free of the title issues plaguing the other parties, but since Ocean 
Energy intended that Arrington drill and become operator, Ocean isn't planning on 
preserving its rights by drilling a well itself and hasn't applied for a permit to drill. 
Unfortunately, this body is without authority to stay expiration ofthe farm-outs; Ocean 
should petition the District Court for reliefifthe expiring farm-outs are a concern.

CONCLUSION OF LAW:

The Oil Conservation Commission has no jurisdiction to determine the validity of 
any title, or the validity or continuation in force and effect of any oil and gas lease. 
Exclusive jurisdiction of such matters resides in the courts ofthe State ofNcw Mexico.

IT IS THEREFORE ORDERED:

1. The portion of TMBR/Sharp's application in Case No. 12731 seeking to void 
permits to drill obtained by Arrington is granted. The permits to drill awarded to
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Arrington shall be and hereby are rescinded ab initio and the applications originally filed 
by TMBR/Sharp in August, 2001 shall be and hereby are remanded to the District Office 
for approval consistent with this Order provided the applications otherwise meet 
applicable Division requirements.

2. TMBR/Sharp's application in Case No. 12744, appealing the decision ofthe 
Supervisor ofDistrict I ofthe Oil Conservation Division, is granted and the decision shall 
be and hereby is overruled.

3. The motions of Arrington and Ocean to continue this proceeding until after 
the decision in Cases No. 12816 and No. 12841 shall be and hereby are denied.

4. The motion ofTMBR/Sharp to Supplement the Record is hereby granted.

5. Jurisdiction ofthis case is retained for the entry of such further orders as may 
be necessary given subsequent proceedings in TMBR/Sharp Drilling, Inc. v. David H. 
Arrington Oil & Gas, Inc., et al.

DONE at Santa Fe, New Mexico, on the day and year hereinabove designated.

STATE OF NEW MEXICO
OIL CONSERVATION COMMISSION

LORI WROTENBERY, CHAIR

JAMI BAILEY, MEMBER

ROBERT LEE, MEMBER

SEAL


