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WHEREUPON, the f o l l o w i n g proceedings were had a t 

9:00 a.m.: 

CHAIRMAN FESMIRE: At t h i s time we're going t o 

c a l l the s p e c i a l meeting of the New Mexico O i l Commission 

t o order. Let the record r e f l e c t t h a t i t i s nine o'clock 

on Monday, November 5th, 2007. 

The only cause before the Commission i s — and 

the reason f o r t h i s s p e c i a l meeting — i s Case Number 

14,015, the A p p l i c a t i o n of the New Mexico O i l Conservation 

D i v i s i o n f o r repeal of e x i s t i n g Rule 50 concerning p i t s and 

below grade tanks and the adoption of a new r u l e governing 

p i t s , below grade tanks, closed loop systems and other 

a l t e r n a t i v e methods t o the foregoing, and amending other 

r u l e s t o make conforming changes; statewide. 

Let the record t h a t present are Commissioner 

Ba i l e y , Commissioner Olson and Commissioner Fesmire. We do 

have a quorum present. 

This hearing was o r i g i n a l l y convened on Monday, 

October 22nd, a t which time we heard opening statements 

from the p a r t i e s t h a t d i d not wish t o waive t h e i r — t o 

reserve t h e i r opening statement u n t i l t h e i r case. 

At t h i s time w e ' l l take the appearances of 

attorneys present. 

Mr. Brooks? 

MR. BROOKS: Mr. Chairman, honorable 
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Commissioners, I'm David Brooks, of the Energy, Minerals 

and N a t u r a l Resources Department of the State of New 

Mexico, f o r the O i l Conservation D i v i s i o n . 

CHAIRMAN FESMIRE: Mr. Carr? 

MR. CARR: May i t please the Commission, I'm 

Wi l l i a m F. Carr w i t h the Santa Fe o f f i c e of Holland and 

Hart, L.L.P. We represent the New Mexico O i l and Gas 

Asso c i a t i o n . Present w i t h us today i s Bob Gallagher, the 

pres i d e n t of the a s s o c i a t i o n , and Stephanie Reed, D i r e c t o r 

of Governmental A f f a i r s . 

We also represent a group c a l l e d the i n d u s t r y 

committee, and so everyone here knows who we are I ' d l i k e 

t o again provide the names of the companies, w i t h your 

permission: 

BP America Production Company; Benson-Montin-

Greer D r i l l i n g Corporation; Boling E n t e r p r i s e s , L t d . ; 

B u r l i n g t o n Resources O i l and Gas Company; Chesapeake Energy 

Corporation; Chevron USA, In c . ; ConocoPhillips Company; 

D.J. Simmons, In c . ; Devon Energy Production Company; Dugan 

Production Corporation; Energen Resources Corporation; 

Marathon O i l Company; Marbob Energy Corporation; Merrion 

O i l & Gas Corporation; Occidental Permian, LTD, i n c l u d i n g 

OXY USA, In c . , and OXY USA WTP Lim i t e d P a r t n e r s h i p ; Samson 

Resources Company; Williams Production Company, LLC; XTO 

Energy, I n c . ; and Yates Petroleum Corporation. 
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We also independently entered appearances f o r 

ConocoPhillips, Dugan Production Corporation and Energen 

Resources Corporation. ConocoPhillips w i l l present i t s own 

testimony a t the appropriate time d u r i n g the course of the 

hearing. 

Thank you, Mr. Chairman. 

CHAIRMAN FESMIRE: Thank you, Mr. Carr. 

Mr. Hiser? 

MR. HISER: Mr. Chairman, members of the 

Commission, E r i c L. Hiser, from Jorden, B i s c h o f f and Hiser. 

We are here t o represent the New Mexico i n d u s t r y committee 

i n a d d i t i o n t o Mr. Carr, and also separately represent 

Yates Petroleum Corporation. 

CHAIRMAN FESMIRE: Okay. Mr. M o f f e t t ? His 

partner? 

MR. HUFFAKER: Mr. Chairman, I'm Greg Huffaker 

here instead of Mr. M o f f e t t . I'm from the f i r m of Huffaker 

and M o f f e t t and I represent C o n t r o l l e d Recovery, Inc. 

Good morning. 

CHAIRMAN FESMIRE: Mr. Jantz? 

MR. JANTZ: Good morning, Mr. Chairman, members 

of the Commission. My name i s E r i c Jantz. I'm a s t a f f 

a t t o r n e y w i t h the New Mexico Environmental Law Center, here 

on behalf of the O i l and Gas A c c o u n t a b i l i t y P r o j e c t . 

CHAIRMAN FESMIRE: Ms. Belin? 
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MS. BELIN: L e t t i e B e l i n of B e l i n and Sugarman, 

here f o r New Mexico C i t i z e n s f o r Clean A i r and Water. 

CHAIRMAN FESMIRE: At our l a s t meeting K a r i n 

Foster also entered an appearance f o r the Independent 

Petroleum of Association of New Mexico. 

MR. MULLINS: Mr. Chairman, my name i s Tom 

M u l l i n s , I'm the northwest New Mexico v i c e p r e s i d e n t of the 

Independent Petroleum of Association of New Mexico. 

Unfo r t u n a t e l y , Ms. Foster i s delayed 

approximately an hour and a h a l f from her attendance here 

today a t the meeting, but I would ask i f you could defer 

your l e g a l arguments regarding her motions u n t i l her 

a r r i v a l . 

CHAIRMAN FESMIRE: Okay. Are t h e r e any other 

attor n e y s present who wish t o make an — enter an 

appearance? 

Okay, as Mr. M u l l i n s noted, t h e r e are two motions 

f i l e d by Ms. Foster t h a t are pending. There's also a t h i r d 

motion pending t h a t involves Ms. Foster, so w e ' l l defer 

a c t i o n on those motions u n t i l Ms. — a t some time when Ms. 

Foster i s present. 

Mr. Brooks, are you ready t o begin your case-in-

c h i e f ? 

MR. BROOKS: Mr. Chairman, members of the 

Commission, we would r e s p e c t f u l l y request, i f i t ' s not 
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o b j e c t i o n a b l e t o anyone, a l i t t l e b i t d i f f e r e n t type of 

pr e s e n t a t i o n order f o r our f i r s t two witnesses. 

We would l i k e t o s t a r t o f f w i t h a s l i d e show 

t h a t ' s approximately e i g h t minutes long, then f o l l o w t h a t 

w i t h the testimony of Chief Price about h i s i n i t i a l 

p r e s e n t a t i o n and overview, and then f o l l o w w i t h t he u n l i n e d 

p i t testimony from Mr. von Gonten, and then a l l o w both Mr. 

Pric e and Mr. von Gonten t o be cross-examined since those 

i n i t i a l presentations w i l l i n v o l v e the same s u b j e c t matter. 

Of course, i f t h a t i s not acceptable t o other counsel and 

the Commission, we w i l l proceed w i t h Mr. Price's testimony 

f i r s t and submit him f o r cross-examination, f o l l o w e d by Mr. 

von Gonten. 

CHAIRMAN FESMIRE: I s there any obj e c t i o n ? 

MR. CARR: Mr. Chairman, I have no o b j e c t i o n t o 

what Mr. Brooks i s proposing. I would suggest t h a t once 

Ms. Foster gets here and we have a l l counsel present, t h a t 

a t some time today i t would be h e l p f u l t o s o r t of take a 

look a t the case and see how many attorney s and how many 

witnesses and estimate time. 

From the i n d u s t r y committee's perspective we have 

thr e e experts who w i l l be a r r i v i n g today a t noon, and not 

t h a t t h i s breaks anyone's heart, I'm sure, but i t costs 

$10,000 a day t o j u s t s i t and l i s t e n , so — i n terms of 

expert fees and a l l . And so i f we could a t some p o i n t 

STEVEN T. BRENNER, CCR 
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today work out a schedule, t h a t would be — but we 

c e r t a i n l y do not object t o Mr. Brooks p r e s e n t i n g the case 

as he desires. 

CHAIRMAN FESMIRE: Okay. Mr. Carr, w e ' l l do our 

best because heaven knows, we want t o make sure t h a t the 

i n d u s t r y saves money i n the p r e s e n t a t i o n . 

(Laughter) 

MR. CARR: And Mr. Chairman, I would hope the 

Commission would be concerned about what the costs of t h i s 

proposal are. 

CHAIRMAN FESMIRE: We always are, Mr. Carr. 

I s there any o b j e c t i o n from the Commission t o 

doing i t t h a t way? 

Mr. Hiser? 

MR. HISER: Mr. Chairman, one other t h i n g t h a t we 

may want t o address i n order t o spare numerous o b j e c t i o n s 

throughout what i s l i k e l y t o be the p r e s e n t a t i o n t h a t Mr. 

Pri c e and Mr. von Gonten w i l l do. That i s an o b j e c t i o n t o 

foundation and t o whether the p i t s t h a t we see, the 

approximate time of the photos, whether they are pro d u c t i o n 

p i t s or whether they are d r i l l i n g or reserve p i t s , a l l t h a t 

needs t o be s p e c i f i e d , because there are d i f f e r e n t types of 

p i t s . 

And f o r the Commission — or f o r the D i v i s i o n 

t o — must see them a l l together, I t h i n k , i s t o do a 
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d i s s e r v i c e t o the Commission as t o what i s the 

environmental impact of each of the d i f f e r e n t types of 

p i t s . 

So i t seemed t o me t h a t perhaps the Commission 

should d i r e c t the D i v i s i o n t h a t they should d i s t i n g u i s h as 

t o what type of p i t and the dates of the photos and the 

dates of the problems t h a t they're going t o speak about as 

p a r t of t h e i r p r e s e n t a t i o n , t o spare us having t o o b j e c t t o 

each one on the basis of foundation. 

CHAIRMAN FESMIRE: I n essence, Mr. Hiser, you're 

i n s t i t u t i n g a running o b j e c t i o n p r i o r t o the i n t r o d u c t i o n 

of the evidence? 

(Laughter) 

MR. HISER: That's c o r r e c t . And t h a t ' s j u s t t o 

save us having t o get up a t every s l i d e and do the same 

t h i n g . 

CHAIRMAN FESMIRE: Okay, the record w i l l r e f l e c t 

Mr. Hiser's request. 

I s t here any other comments before we begin? 

MR. HISER: I take i t the record i s also 

r e f l e c t i n g the Chairman's d e n i a l of my request? 

CHAIRMAN FESMIRE: I t ' s hard t o r u l e on an 

o b j e c t i o n before the evidence i s presented. 

MR. HISER: Fa i r enough, I w i l l prepare t o make 

my o b j e c t i o n when the f i r s t s l i d e appears. 
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MR. BROOKS: Mr. Chairman, since the s l i d e s are 

going t o be r o t a t e d e l e c t r o n i c a l l y and they're going t o 

each be only l i k e — what, a h a l f a minute — 

MR. VON GONTEN: Three t o f i v e seconds. 

MR. PRICE: Three t o f i v e seconds. 

MR. BROOKS: — very short on the screen, we 

c e r t a i n l y would p r e f e r t h a t the Chair make a r u l i n g . These 

are j u s t a cross-section of p i t s , and Mr. Pri c e w i l l 

i d e n t i f y g e n e r a l l y what they are, but there i s no 

i d e n t i f i c a t i o n t o each s p e c i f i c one. 

We understand Mr. Hiser o b j e c t s on t h a t ground. 

We would p r e f e r t h a t the Chair make a r u l i n g and gi v e Mr. 

Hiser h i s running o b j e c t i o n , i f the Chair o v e r r u l e s i t , 

r a t h e r than having t o stop the p r o j e c t o r d u r i n g t he 

pr e s e n t a t i o n . 

CHAIRMAN FESMIRE: Okay. Mr. Hiser, the Chair 

notes your running o b j e c t i o n , the Chair w i l l o v e r r u l e your 

running o b j e c t i o n a t t h i s p o i n t . I f t h e r e are s p e c i f i c 

o b j e c t i o n s t o an i n d i v i d u a l s l i d e , we'd be gla d t o 

e n t e r t a i n i t a t t h a t time. 

Anything else before we begin? 

Okay, we're going t o change our procedure one 

s l i g h t way. Because t h i s i s going t o be a several-day 

hearing, we're going t o swear the witnesses i n one a t a 

time t o make sure t h a t , you know, everybody gets sworn i n 
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p r i o r t o t h e i r testimony. 

So a t t h i s time, Mr. Brooks go ahead and begin 

your p r e s e n t a t i o n . 

MR. BROOKS: Mr. Chairman, i n the l i g h t of the 

manner i n which we're presenting i t , w e ' l l request t h a t Mr. 

Pri c e and Mr. von Gonten both be sworn a t t h i s time. 

CHAIRMAN FESMIRE: Okay, Mr. Pr i c e , Mr. von 

Gonten, would you stand, please? 

(Thereupon, Mr. Price and Mr. von Gonten were 

sworn.) 

MR. BROOKS: C a l l Wayne Pri c e . 

CHAIRMAN FESMIRE: Mr. Price? 

WITNESS PRICE: A c t u a l l y , Mr. von Gonten f o r the 

s l i d e s . 

MR. BROOKS: Oh, Mr. Price has reminded me t h a t 

Mr. von Gonten w i l l provide the foundation f o r the s l i d e 

show, so w e ' l l c a l l Glenn von Gonten. 

CHAIRMAN FESMIRE: Okay, Mr. von Gonten? 

GLENN VON GONTEN. 

the witness h e r e i n , a f t e r having been f i r s t duly sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. BROOKS: 

Q. Mr. von Gonten, before you s t a r t the show, would 

you s t a t e your name, please, f o r the record? 
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A. Glenn von Gonten. 

Q. And where do you reside? 

A. Santa Fe. 

Q. I n f a c t , you reside i n de Vargas Heights, I 

believe? 

A. Yes, I do. 

Q. Just a few blocks from me? 

A. That's c o r r e c t . 

Q. Very honorable and p r e s t i g i o u s place t o reside? 

A. Seems so t o me. 

Q. Mr. von Gonten, would you e x p l a i n t o us what 

we1 re about t o see? 

A. Yes, t h i s i s a s l i d e show of approximately 106 

s l i d e s . These s l i d e s were photographs taken by OCD's 

d i s t r i c t i n spectors. 

These s l i d e s are, as f a r as we can t e l l , more 

recent than January 1, 2006. The inspectors do not 

g e n e r a l l y take p i c t u r e s of p r e t t y p i t s , so what we are 

focusing on here i s problems t h a t have been i d e n t i f i e d by 

OCD s t a f f . 

And again, these are more recent, e i t h e r by the 

date stamp on the s l i d e or on the f i l e i t s e l f , t he 

e l e c t r o n i c f i l e , our understanding i s t h a t these t h i n g s are 

more recent than January 1, 2006. 

Q. And Mr. von Gonten, are these any p a r t i c u l a r type 
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p i t s ? 

A. They are an assortment. I went through the 

inspector's f i l e s t h a t i s on a server, and I i d e n t i f i e d 

anything t h a t looked l i k e a p i t . 

We winnowed i t down t o p i t s t h a t were more recent 

by date, and we also winnowed the p i t s down so t h a t t h e r e 

wouldn't be d u p l i c a t e s . 

Q. And do you have the l o c a t i o n s of these p i t s ? 

A. No, I do not. 

Q. Okay. You may proceed w i t h your demonstration, 

Mr. von Gonten. 

A. This p r e s e n t a t i o n i s intended t o be a s l i d e show. 

I don't plan on i n t e r r u p t i n g i t t o make comments. 

(Thereupon, the s l i d e s were shown.) 

THE WITNESS: And t h a t concludes the s l i d e s . 

MR. BROOKS: Thank you. Could we have the 

l i g h t s , please? 

At t h i s time the D i v i s i o n w i l l c a l l Wayne P r i c e . 

CHAIRMAN FESMIRE: Mr. Price? 

MR. HISER: Mr. Chairman, having now seen the 

s l i d e s , and having seen t h a t the D i v i s i o n i s unable t o meet 

the f o u n d a t i o n a l requirements of being unable t o i d e n t i f y 

where they are, and showing no relevance whatsoever, 

because we don't know what types of p i t s they are, we don't 
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know any of t h a t type of s t u f f , we would re-ask t h a t — the 

motion t h a t the e n t i r e s l i d e p r e s e n t a t i o n be s t r i c k e n from 

the record. 

CHAIRMAN FESMIRE: Mr. von Gonten, were those 

p i c t u r e s taken i n New Mexico? 

THE WITNESS: Yes, s i r . 

CHAIRMAN FESMIRE: And are they of o i l and gas 

p i t s ? 

THE WITNESS: As f a r as I know, they were a l l 

taken by OCD d i s t r i c t inspectors w h i l e conducting o f f i c i a l 

i n s p e c t i o n s a t o i l and gas operation s i t e s . 

CHAIRMAN FESMIRE: As f a r as you know, do you 

be l i e v e t h a t they were taken by o i l and gas in s p e c t o r s i n 

New Mexico? 

THE WITNESS: Yes. 

CHAIRMAN FESMIRE: I'm going t o o v e r r u l e your 

o b j e c t i o n , Mr. Hiser. 

MR. HISER: Not the custodian of the records, he 

can't t e s t i f y t o t h a t , r e s p e c t f u l l y , Mr. Chairman. 

CHAIRMAN FESMIRE: Mr. Hiser, you understand t h a t 

we're not s t r i c t l y bound by the r u l e s of evidence here. 

MR. HISER: I'm j u s t t r y i n g t o e s t a b l i s h what 

your e v i d e n t i a r y grounds are going t o be. Thank you, Mr. 

Chairman. 

CHAIRMAN FESMIRE: Mr. Brooks? 
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MR. BROOKS: C a l l Wayne Pr i c e . 

WAYNE PRICE. 

the witness h e r e i n , a f t e r having been f i r s t d uly sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. BROOKS: 

Q. Good morning, Mr. Price. 

A. Good morning. 

Q. Somebody r a i s e d a question about the adequacy of 

the amount of water you brought w i t h you. Do you f e e l 

comfortable t h a t you have plenty? 

A. I do f e e l comfortable. 

Q. Very good. Would you s t a t e your name, please, 

f o r the record? 

A. Wayne Price. 

Q. And by whom are you employed, Mr. Price? 

A. The New Mexico O i l Conservation D i v i s i o n . 

Q. And what i s your t i t l e ? 

A. I'm the Environmental Bureau Chief. 

Q. And where do you res i d e , Mr. Price? 

A. I l i v e i n Rio Rancho, New Mexico. 

Q. And you work here i n Santa Fe, c o r r e c t ? 

A. I do. 

Q. Mr. Pric e , would you b r i e f l y summarize your 

education and experience as an environmental engineer? 

STEVEN T. BRENNER, CCR 
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A. I have a degree from New Mexico State U n i v e r s i t y , 

e l e c t r i c a l engineering degree. As e a r l y as 19 69 I was 

working on environmental p r o j e c t s f o r the Goodyear T i r e and 

Rubber Company. Subsequently I worked f o r a l a r g e chemical 

company as t h e i r environmental compliance manager. Also 

I've had p r a c t i c a l experience i n the o i l f i e l d . I've 

a c t u a l l y — d u r i n g my college summers I roughnecked d u r i n g 

those times. 

Q. How long have you worked f o r the O i l Conservation 

D i v i s i o n ? 

A. T h i r t e e n years. 

Q. And d i d you work i n the Hobbs D i s t r i c t a t one 

time? 

A. I d i d , approximately f i v e years. 

Q. And what d i d you do there? 

A. I was the environmental engineer. 

Q. And d i d your experience there i n c l u d e conducting 

the inspections? 

A. Yes, i t d i d . 

Q. And how long have you been here i n Santa Fe? 

A. Approximately e i g h t years. 

Q. And how long have you been Bureau Chief? 

A. Approximately two years, or a year and a h a l f , 

two years. 

Q. Time gets by. 
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A. What? 

Q. Time gets by. 

A. I t does. 

MR. BROOKS: Mr. Chairman, I w i l l tender Mr. 

Wayne Price as an expert i n environmental engineering and 

o i l and gas inspections. 

CHAIRMAN FESMIRE: Any objection? 

MR. CARR: No o b j e c t i o n . 

MR. HISER: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Mr. Price's experience i s so 

admitted. 

Q. (By Mr. Brooks) Okay, Mr. P r i c e , you may begin 

w i t h your p r e s e n t a t i o n , your overview of t h i s Rule, and I 

may — I'm not going t o proceed by s t r i c t question and 

answer, i f t h a t ' s acceptable t o counsel. I would expect 

you t o proceed through your p r e s e n t a t i o n , and I w i l l 

i n t e r r u p t you when I have questions t h a t I want t o ask — 

A. Okay. 

Q. — i f t h a t ' s s a t i s f a c t o r y w i t h you? 

A. Okay, thank you. 

Good morning, Commissioners, my name i s Wayne 

Pr i c e , I'm the Environmental Bureau Chief of the OCD. 

I' d l i k e t o take t h i s o p p o r t u n i t y t o e x p l a i n why 

the Environmental Bureau i s here before you today and 

provide you a b r i e f overview of what we're proposing. 
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I n 2003, the OCD took the f i r s t step i n t h i s 

process and formulated a p i t r u l e . The emphasis a t t h a t 

time was t o c o l l e c t a hodge-podge of orders, r u l e s , 

memorandums, g u i d e l i n e s and merge those i n t o one 

comprehensive r u l e . The primary reason f o r t h a t , of 

course, was t o make the r u l e more user f r i e n d l y and — by 

p l a c i n g a l l the past r e g u l a t i o n s i n t o one place. 

The rulemaking back then f o l l o w e d the same 

process t h a t i t has now, and we d i d have a task f o r c e . 

Q. Okay. Now before you go on t o your next s l i d e , 

t h i s p i t t h a t ' s shown on your cover sheet, i s t h i s a p i t i n 

New Mexico? 

A. Yes, i t i s . 

Q. And i s t h i s an o i l and gas p i t ? 

A. Yes, i t i s . 

Q. And i s t h i s unlined? 

A. That's an unlined p i t . 

Q. And t e l l me some of the t h i n g s t h i s p i c t u r e shows 

t h a t you would take exception t o . 

A. Well, i t ' s an un l i n e d p i t . However, I w i l l have 

t o say t h a t i t ' s i n the so-called exempt area. 

Q. So i t ' s l e g a l under present rules? 

A. That i s c o r r e c t . 

Q. And i t looks l i k e the n e t t i n g i s k i n d of f a l l i n g 

a part there? 
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A. That's c o r r e c t . 

Q. And — Okay, w e l l then, l e t ' s move ahead t o your 

next p r e s e n t a t i o n . 

A. Okay. Well, i t ' s been apparent t o the OCD t h a t 

w h i l e t h i s was a f i r s t good step, the e x i s t i n g p i t r u l e , we 

noted t h a t i t has d e f i c i e n c i e s . These issues have been 

po i n t e d out by land owners t o general p u b l i c , OCD's own 

personnel, and even the i n d u s t r y . And i t ' s f o r t h a t reason 

we decided t o — some time ago, t o go ahead and have a r u l e 

r e w r i t e , which was i n order. 

The f o l l o w i n g s l i d e s w i l l provide a b r i e f 

overview of the process and the proposed Rule. 

Of course, I t h i n k the most important question 

t h a t everyone should be asking, i n c l u d i n g ourselves, i s 

revamp the c u r r e n t p i t r u l e , and why? And I have t h r e e 

main reasons. 

The Governor's Environmental J u s t i c e Mandate. 

Under the mandate t o the OCD, r e g u l a t i o n s s h a l l be reviewed 

on a r o u t i n e basis t o ensure p r o t e c t i o n of the p u b l i c . We 

f e e l t h a t by r e w r i t i n g t h i s p a r t i c u l a r r u l e , t h a t we're 

f o l l o w i n g t h a t mandate. 

I t also notes t h a t the State's r u l e s and 

re g u l a t i o n s should f a l l i n l i n e w i t h the f e d e r a l programs 

where appropriate. One of the t h i n g s w e ' l l be t a l k i n g 

about i s cumulative e f f e c t , and t h a t ' s also mentioned i n 
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the Governor's Environmental J u s t i c e Mandate. 

That a l l voices be heard. Q u a l i t y of l i f e issues 

i s p a r t of the Governor's mandate. 

I n a recent Rhino dec i s i o n i t was noted t h a t the 

p u b l i c does not necessarily have t o show permits would 

v i o l a t e s p e c i f i c t e c h n i c a l requirement. I n t h i s p a r t i c u l a r 

case, the p u b l i c has expressed concern as t o why the 

c i t i z e n s of New Mexico should be r e q u i r e d t o be the 

b e n e f i c i a r y of a r i s k when there are other v i a b l e o p tions 

t o handle and dispose of waste. 

Partnership w i t h the p u b l i c . A more balanced 

approach when developing n a t u r a l resources, making sure the 

p u b l i c has a say i n t h i s process. 

Now i t does not mean — does not n e c e s s a r i l y 

mean, not i n my backyard. Now New Mexico depends h e a v i l y 

on the o i l and gas i n d u s t r y , and our o v e r a l l q u a l i t y of 

l i f e would s u f f e r w i t h o u t i t . I t h i n k we a l l recognize 

t h a t . 

Next s l i d e . 

Performance based standards are not working. Let 

me e x p l a i n what a performance based standard i s . I f you 

would go out t o the i n t e r s t a t e and you get on the 

i n t e r s t a t e and the speed l i m i t sign would say, Drive a t a 

safe speed, see g u i d e l i n e s , or — 

(Laughter) 
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A. — or, Don't d r i n k and d r i v e , see g u i d e l i n e s , 

t h a t ' s a performance based standard. 

Sadly, as you j u s t saw, we have hundreds of 

examples where performance based standards j u s t aren't 

working. And also sadly t o say, not one time — and I 

repeat, not one time has i n d u s t r y come f o r t h t o the 

Environmental Bureau and say, You know, t h i s i s n ' t working, 

we need t o change, we need t o do something. 

So t h e r e f o r e performance based standards have not 

worked, and so t h e r e f o r e we f e e l t h a t we have t o go t o a 

p r e s c r i p t i v e method. 

Q. Now Mr. Price, I would l i k e t o ask you about a 

couple of examples on t h i s . F i r s t of a l l , the present p i t 

r u l e was adopted i n — was i t 2003? 

A. 2003 — 

Q. Yeah — 

A. — t h a t ' s c o r r e c t . 

Q. — t h i s i s Rule 50 i n our present rulebook? 

A. Correct. 

Q. And b a s i c a l l y i t c o nsists of performance based 

standards, corr e c t ? 

A. I t does. 

Q. I want t o read you some language from Rule 50 i n 

regards t o closure. I t says, Where p i t contents w i l l 

l i k e l y migrate and cause ground water or surface water t o 
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exceed Water Q u a l i t y Control Commission Standards, the 

p i t ' s contents and the l i n e r s h a l l be removed and disposed 

of i n a manner approved by the D i v i s i o n . 

Now i s t h a t an instance of one of these 

performance based standards? 

A. Yes. 

Q. I s i t also an instance of one t h a t i s not 

working? 

A. Correct. 

Q. Do we know how t o apply t h a t ? Do our i n s p e c t o r s 

know how t o apply t h a t provision? 

A. I t ' s f a i r l y ambiguous. 

Q. Does i n d u s t r y know how t o comply w i t h i t ? 

A. No. 

Q. Okay, l e t me quote another one. 

Rule 50.C.(2).(b), The l i n e r s h a l l be designed, 

constructed and maintained so as t o prevent the 

contamination of f r e s h water, p u b l i c h e a l t h and the 

environment. 

Does t h a t t e l l anybody what k i n d of l i n e r they 

need t o use? 

A. No, i t doesn't. 

Q. Does i t t e l l our inspectors what k i n d of l i n e r 

t h a t they should r e q u i r e people t o use? 

A. No. 
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Q. Okay. Rule 50.C.(2).(a) says, The D i v i s i o n may 

r e q u i r e a d d i t i o n a l p r o t e c t i v e measures f o r p i t s l o c a t e d i n 

groundwater s e n s i t i v e areas or wellhead p r o t e c t i o n areas. 

Does t h a t t e l l you what a d d i t i o n a l p r o t e c t i v e 

measures the D i v i s i o n should require? 

A. Not i n my opinion, i t does not. 

Q. Does i t t e l l you what groundwater s e n s i t i v e areas 

are? 

A. No. 

Q. Are these some of the defects w i t h the present 

Rule t h a t w i l l be cured or s i g n i f i c a n t l y addressed i n the 

proposal? 

A. Yes. 

Q. Okay, you may continue. 

A. The other p o i n t I ' d l i k e t o p o i n t out i s the 

documented vadose zone and groundwater contamination cases. 

OCD w i l l show t h a t the curr e n t r e g u l a t i o n s are not working 

and we continue t o see contamination, both i n the vadose 

zone and groundwater. 

You w i l l hear i n d u s t r y c l a i m we're not using 

sound science and we do not have data. We stand ready 

today t o show you r e a l data and the sound science. 

We had a process t h a t we invoked, and Mr. von 

Gonten, I t h i n k , i s going t o — i n h i s testimony w i l l go 

i n t o a l i t t l e b i t more d e t a i l on t h a t . I w i l l a l s o . 
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The next s l i d e . 

This i s one of the p u b l i c outreach meetings t h a t 

we had, and t h i s p a r t i c u l a r one, I b e l i e v e , was i n Santa 

Fe. We had fou r meetings. We had one i n Santa Fe, one i n 

Hobbs, one i n Farmington, and of course Santa Fe — and 

A r t e s i a . 

Go back. 

And I thought i t would be very b e n e f i c i a l f o r the 

audience and the Commission t o see e x a c t l y what we d i d i n 

the p u b l i c outreach meetings. 

We're having a l i t t l e b i t of problem here, but 

w e ' l l get i t up. 

CHAIRMAN FESMIRE: At t h i s time I ' d ask t h a t 

everybody make sure t h a t they've signed i n , and i f you want 

t o make a comment, check the comment box over on the f a r 

r i g h t column. 

THE WITNESS: Okay, we've seen t h a t s l i d e , so go 

t o the next s l i d e . 

The purpose of the meeting was t o p o i n t out 

po s s i b l e d e f i c i e n c i e s i n OCD's cu r r e n t P i t Rule 50, was t o 

s t i m u l a t e p u b l i c i n p u t . We had an o b j e c t i v e as d e f i n e the 

rulemaking process and receive p u b l i c i n p u t , and we had a 

place where you send w r i t t e n comments t o . We define d what 

the proposed rulemaking process was going t o be. 

Next s l i d e . 
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Absolutely no p i t s — or a b s o l u t e l y permits are 

r e q u i r e d . 

Now we d i d have an o b j e c t i o n from i n d u s t r y . This 

s l i d e was about f i v e years o l d , and they had i n d i c a t e d t h a t 

they don't operate t h i s way anymore. 

D r i l l i n g and workover p i t s , we wanted t o take a 

look a t those. Commercial p i t s , proper waste management, 

proper operation and closure of p i t s , surface r e s t o r a t i o n 

t o prevent erosion and contamination from b u r i e d p i t s . 

Go back. 

This p a r t i c u l a r p i t , as you can see, i s out east 

of A r t e s i a . There was s a l t coming up, we also have erosion 

going i n t o a draw, which would e v e n t u a l l y lead t o the Pecos 

River. 

Next s l i d e . 

O i l f i e l d s ervice companies, we want t o address 

those. 

Closed loop systems and s e n s i t i v e groundwater 

areas. We t h i n k when you're i n an area l i k e t h i s t h a t you 

should be using a closed loop system. 

Migratory b i r d p r o t e c t i o n , f e n c i n g requirements, 

p r o t e c t i o n of the p u b l i c w i t h fencing and so f o r t h , best 

management p r a c t i c e s . 

P i t l i n e r s , types, thickness, seams, proper 

i n s u l a t i o n and c o m p a t i b i l i t y . P i t l i n e r i n t e g r i t y , t o r n 
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p i t l i n e r s . 

F i n a n c i a l assurance t o prevent t h i s type of 

scenario. This p a r t i c u l a r s l i d e has cost the people of New 

Mexico approximately $3 m i l l i o n as of t o date, and we're 

s t i l l not done. 

W i l d l i f e - s e n s i t i v e areas, groundwater/surface 

water p r o t e c t i o n areas, u n l i n e d p i t s . 

We have t o i n t e r f a c e t h i s r u l e w i t h our other 

r u l e s , f o r example, the Otero Mesa r u l e . 

And of course, V a l l e V i d a l , as you know, t h e r e 

has been a moratorium on d r i l l i n g i n the V a l l e V i d a l . 

Below-grade tanks. 

And then g u i d e l i n e s versus the r u l e . Guidelines 

are not enforceable, r e s u l t s i n p o l i c y making t h a t may 

undermine due process. We had a ma t r i x , a s e r i e s of 

t h i n g s , t h a t we went through t o — we b a s i c a l l y p o i n t e d out 

t o the audience t o t r y t o get i n p u t , and we had issues t h a t 

we wanted t o t a l k about. 

Next s l i d e . 

And then same t h i n g here. 

Next s l i d e . 

And then of course we wanted t h e i r i n p u t , and we 

had the w r i t t e n comments here too. 

Go t o permits now. 

Permits — 
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Q. (By Mr. Brooks) Excuse me, Mr. P r i c e , were you 

going t o t a l k about the other matters on your s l i d e 

e n t i t l e d the process? 

A. No, I was going t o l e t Mr. von Gonten do t h a t . 

Q. Okay, very good. You may proceed. 

A. Permits. I n t h i s p a r t i c u l a r Rule, we're — 

proposed Rule, we're of course r e q u i r i n g — proposing 

r e q u i r e d permits f o r the f o l l o w i n g c ategories: 

Permanent p i t s , temporary p i t s , which w e ' l l 

c l a s s i f y as d r i l l i n g workover p i t s , closed loop systems, 

below grade tanks, closure plans, sumps and emergency p i t s 

are exempt. 

You see the a s t e r i s k up on the permanent p i t s . 

We are proposing a statewide ban on u n l i n e d p i t s , no 

exceptions, no s i z e l i m i t f o r permanent p i t s . 

Q. Mr. P r i c e , are we also proposing a statewide ban 

on temporary p i t s , except on s p e c i f i c l o c a t i o n , case-by-

case exception? 

A. That i s c o r r e c t . 

Q. Please continue. 

A. A p p l i c a t i o n s . We want t o use the C-144 form 

instead of what we're doing r i g h t now. A good example of 

t h a t , we have a 101, 103, 144s, and others are coming i n , 

even by l e t t e r s . And so we're having a hard time t r a c k i n g 

a l l of these p i t s from a database standpoint. And so we 
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f e e l — i t ' s very important t o t r a c k these, and so 

t h e r e f o r e we t h i n k the C-144 process w i l l work i n t h i s 

manner. 

Q. Have we encountered a l o t of confusion w i t h 

people not knowing what t o f i l e ? 

A. I t h i n k t h a t ' s probably a question f o r the 

D i s t r i c t Supervisors, but i t ' s my understanding t h a t t h a t 

i s c o r r e c t . 

Q. Okay. I f o r g o t t o ask you a question back here 

on permits, because there i s one change — a l l of these 

t h i n g s r e q u i r e permits now, w i t h the exception of sumps, 

which w i l l not — sumps and emergency p i t s w i l l continue 

not t o r e q u i r e permits — except closed loop systems. 

Closed loop systems c u r r e n t l y do not r e q u i r e p e r m i t s . What 

i s the reason f o r adding t h a t requirement t o the Rule? 

A. Well, as any system, closed loop systems generate 

a waste, and so t h e r e f o r e I t h i n k i t should be r e q u i r e d t o 

be under the permit mechanism. 

Q. Okay, closed loop systems u s u a l l y e i t h e r have 

p i t s associated w i t h them or they have d r y i n g pads; i s t h a t 

not c o r r e c t ? I s t h a t an accurate statement? 

A. The closed loop systems t h a t I have seen i n New 

Mexico g e n e r a l l y have d r y i n g pads. They could have p i t s . 

Q. And these have t o be closed i n a proper manner? 

A. That's c o r r e c t . 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

72 

Q. Okay, continue. 

A. P r e s c r i p t i v e requirements. We t a l k e d q u i t e a b i t 

about t h a t . We f e e l i t ' s imperative now t h a t we have t o 

have p r e s c r i p t i v e requirements. 

Closure plans f i l e d up f r o n t , t h a t ' s i n the Rule. 

Permanent p i t s f i l e d a t the Santa Fe o f f i c e , and then other 

categories f i l e d a t the D i s t r i c t O f f i c e . 

Statewide ban on unl i n e d permanent p i t s , i t 

e l i m i n a t e s u n l i n e d permanent p i t s regardless of l o c a t i o n , 

s i z e and — or groundwater. I n other words, we're going t o 

have a p r e s e n t a t i o n j u s t on un l i n e d p i t s . So why? 

RCRA c l a s s i f i e s these as open dumps, i t ' s not 

sen s i b l e , proper waste management i n today's time t o have 

u n l i n e d p i t s , and the l i a b i l i t y i s t r a n s f e r r e d t o the 

people of New Mexico. 

H i g h l i g h t s of s i t i n g requirements. We have new 

s i t i n g requirements. We're going t o have a d d i t i o n a l 

p r o t e c t i o n f o r municipal and domestic water w e l l s . 

Contrary t o some of the a r t i c l e s you've been 

reading i n the newspapers, there have been a number of 

groundwater contamination cases, p a r t i c u l a r l y t he Lovington 

water w e l l f i e l d has been contaminated. We j u s t found out 

yesterday t h a t we have another w e l l t h a t ' s being 

contaminated. 

Prevent p i t s i n p r o x i m i t y t o p u b l i c areas, f o r 
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p r o t e c t i o n of the p u b l i c . 

New setbacks r e q u i r e d near watercourses and 

wetlands. 

Further d e t a i l s of the s i t i n g requirements. 

No p i t s located i f groundwater i s less than 50 

f e e t . And i t ' s i n red because t h a t was a — i t was a 

nonconsensus item, but I'm hoping t h a t we can a l l agree 

upon t h a t . We w i l l j u s t i f y the 50 f e e t . 

300 f e e t from a r i v e r or stream, 200 f e e t from a 

watercourse or a playa lake. 3 00 or 1000 f e e t from a 

residence or school; the 1000 f e e t would be a permanent 

p i t , the 300 f e e t would be a d r i l l i n g p i t . 500 f e e t from a 

domestic w e l l , 1000 f e e t from a p u b l i c water supply. 

W i t h i n a municipal boundary or w e l l f i e l d . 

Q. And t h a t would be subject t o the consent of the 

m u n i c i p a l i t y , correct? 

A. That i s c o r r e c t . 

Q. They could authorize i t i f they wanted to? 

A. They could. 

Q. Go ahead. 

A. 500 f e e t from a wetland. And then o v e r l y i n g any 

mine or unstable area, and then w i t h i n a 100-year 

f l o o d p l a i n . 

We want t o encourage and propose — and r e q u i r e 

using closed loop systems or any other method where the 
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s i t i n g requirements could not be met. And t h i s p a r t i c u l a r 

s l i d e here i s a closed loop system i n which we gave a 

company the environmental m e r i t award back i n 2003. 

Q. Now Mr. Price, I know we have another witness, 

Mr. Chavez, who's going t o t a l k about closed loop systems 

more, but are there closed loop systems a c t u a l l y being used 

t o d r i l l w e l l s i n New Mexico? 

A. Yes. 

Q. I t ' s not an unheard of thing? 

A. No. 

Q. Continue. 

A. A d d i t i o n a l c o n s t r u c t i o n design and o p e r a t i o n a l 

requirements. 

Proper base f o r a l i n e r i n s u l a t i o n , minimum of 

20-mil thickness l i n e r and seaming requirements. 

Q. Now t h a t i s an increase i n the l i n e r t h ickness 

compared t o our present g u i d e l i n e s , i s i t not? 

A. That i s c o r r e c t . 

Q. And what do our present g u i d e l i n e s c a l l f o r ? 

A. 12 m i l . 

Q. Okay, and as we went i n t o when I read the p o r t i o n 

of the Rule a l i t t l e b i t ago, the a c t u a l c u r r e n t Rule does 

not s p e c i f y , i t j u s t says adequate, c o r r e c t ? 

A. That's c o r r e c t . 

Q. Continue. 
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A. And then of course we're going t o have a d d i t i o n a l 

c o n s t r u c t i o n design requirements f o r signs, f e n c i n g , 

n e t t i n g , water-loss d e t e c t i o n , o i l removal, r e t a i n 

t o p s o i l s , r o u t i n e i n s p e c t i o n , berms, e t cetera. 

So t h i s i s a very p r e s c r i p t i v e r u l e . 

Q. I f o r g o t t o ask one follow-up question on t h a t 

l i n e r thickness. Mr. Chavez w i l l present testimony, w i l l 

he not, on t h a t subject, the reasons f o r t h a t l i n e r 

requirement — 

A. Yes. 

Q. — the thickness requirement? 

A. Yes, he w i l l . 

Q. Thank you. 

A. As you know, we had a task f o r c e . And probably 

one of the hot t o p i c s , or number one t o p i c s t h a t I t h i n k we 

a l l agreed upon was removing l i q u i d s i n a t i m e l y f a s h i o n . 

I t h i n k i t ' s j u s t common sense, i f you get the l i q u i d s o f f , 

i t b a s i c a l l y equates t o no groundwater contamination. And 

once again, i f you — I ' l l say i t again. I f you remove the 

l i q u i d s , the p r o b a b i l i t y of contaminating groundwater 

diminishes d r a s t i c a l l y . 

Q. Now Mr. Price, you said t h a t was a consensus item 

of t he task force? 

A. No. No, on the l a s t day i t was not, i t became a 

nonconsensus item. 
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Q. Okay, and t h a t 3 0 days i s subject t o the — The 

D i s t r i c t O f f i c e can extend t h a t f o r up t o t h r e e months? 

A. That's c o r r e c t . 

Q. Continue. 

A. New closure standards. 

Dig and haul. Disposal method i s p r e f e r r e d , 

t h a t ' s what we're proposing. On-site deep t r e n c h b u r i a l i s 

an o p t i o n . Other methods allowed through exceptions. 

Q. Okay, l e t me stop you here again. The d i g and 

haul method would be required i n the absence of an 

exception unless the f a c i l i t y — unless the p i t i s lo c a t e d 

a c e r t a i n distance — more than a c e r t a i n distance from a 

d i s p o s a l f a c i l i t y ; i s t h a t correct? 

A. That i s c o r r e c t , and I have a s l i d e f o r t h a t . 

Q. And what i s t h a t distance? 

A. One hundred miles. 

Q. Okay, w e l l I ' l l w a i t t i l l you get t o the s l i d e t o 

ask you f u r t h e r about t h a t . 

And the o n - s i t e deep trench — outsi d e t h a t 100-

m i l e r a d i u s , then, the o n - s i t e deep t r e n c h b u r i a l i s one of 

the options t h a t ' s permitted without the nece s s i t y t o apply 

f o r an exception, correct? 

A. That i s c o r r e c t . 

Q. But only outside the 100-mile radius? 

A. That i s c o r r e c t . 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

77 

Q. I n the 100-mile radius you have t o get a s p e c i f i c 

exception t o be allowed t o do trench b u r i a l ? 

A. Correct. 

Q. And i f you want t o allow another — want t o use 

another method, other than d i g and haul or deep t r e n c h 

b u r i a l , t h a t r e q u i r e s an exception? 

A. That i s c o r r e c t . 

Q. Proceed. 

A. Once again, p i t s r e q u i red t o be closed i n a 

t i m e l y f a s hion. I would l i k e t o say on t h a t p a r t i c u l a r 

t o p i c , t h a t when we went t o the f i e l d , when we t a l k e d t o 

i n d u s t r y reps, they a l l agreed t h a t the f a s t e r you can get 

these p i t s closed, the lower the p r o b a b i l i t y of any s o r t of 

contamination. Time i s d e t r i m e n t a l t o p i t s . 

Chemical t e s t i n g r e q u i r e d under a l l p i t s . I f 

you're going t o have a p i t , we want t o know i f i t has 

leaked. 

Q. Now t h a t i s not r e q u i r e d a t the present, r i g h t , 

chemical t e s t i n g under the p i t s ? 

A. I t i s not r e q u i r e d i n the Rule, i t ' s recommended 

i n the g u i d e l i n e s . 

Q. Okay. So i f i t ' s not being done, would t h a t mean 

i t would be hard t o t e l l whether the p i t s t h a t are — 

whether the p i t s are a c t u a l l y causing contamination or not? 

A. I t would be v i r t u a l l y impossible t o t e l l i f 
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contamination i s coming from a p i t unless you t e s t 

underneath i t . 

Q. Okay, continue. 

A. And then of course, p r e s c r i p t i v e treatment 

cl o s u r e standards. We're going t o have closure standards 

t h a t are very p r e s c r i p t i v e . 

And then o n - s i t e b u r i a l r e q u i r e s landowner 

approval. I n the task f o r c e we had land owners t h a t were 

being represented there. We had — i n the previous task 

f o r c e we had landowners, and they had requested t h a t — and 

they d i d n ' t make i t i n t o the previous r u l e . We f e e l t h a t 

landowners should have a say on — i f you're going t o bury 

something on t h e i r property, they should have a say. 

Next s l i d e . 

Okay, d i g and haul. What i s the issue here? Of 

course i t ' s a h i g h l y contested t o p i c about d i g g i n g and 

h a u l i n g i n the p u b l i c outreach and the p u b l i c — or the 

task f o r c e meetings. I t c e r t a i n l y was a nonconsensus item 

f o r people t o d i g and haul. 

The general p u b l i c appeared t o want the o i l and 

gas i n d u s t r y t o dispose of t h e i r waste i n the c e n t r a l i z e d 

l a n d f i l l s , j u s t l i k e we have t o . For example, i f you b u i l d 

a home, you have a dumpster out there. That dumpster — 

a l l t h a t waste has t o go t o the l o c a l l a n d f i l l . A l l of the 

i n d u s t r i e s has t o take t h e i r waste t o l a n d f i l l s . 
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And the environmental groups were t o t a l l y against 

burying any waste on s i t e unless i t was benign, and they 

f e l t t h e r e were j u s t too many t i c k i n g time bombs out t h e r e . 

OCD heard issues from landowners about t a k i n g 

t h e i r land w i t h o u t permission, and so they would l i k e t o 

have the o p t i o n t o say, I don't want i t on my pr o p e r t y , d i g 

and haul i t away. 

And then the other t h i n g i s , OCD sampling program 

d e f i n i t e l y confirmed t h a t there's t o x i c p o l l u t a n t s i n these 

p i t s . Now you're going t o hear i n d u s t r y come and say t h a t 

they used what's c a l l e d a TCLP t e s t t o sample t h e i r p i t s , 

and we used a t o t a l a n a l y s i s . 

Now a TCLP i s a t o x i c i t y c h a r a c t e r i s t i c leaching 

procedure t h a t ' s used — t h a t ' s recommended t o c l a s s i f y 

hazardous waste. I t i s not used t o determine what i s i n 

waste. And as a matter of f a c t , j u s t t o l e t you know, what 

a TCLP a c t u a l l y does, you take a waste and you d i l u t e i t 20 

times before you a c t u a l l y run the t e s t . And so n a t u r a l l y 

you're not going t o see some of the c o n s t i t u e n t s i n t h e r e 

i f i t ' s d i l u t e d . 

And we're saying t h a t i f you want t o know what's 

i n p i t s , run the t o t a l a n a l y s i s . And so the r e w i l l be a 

l o t of discussion about how the agency run t h e i r analyses 

and how i n d u s t r y ran t h e i r a n a l y s i s . 

I n d u s t r y has countered w i t h , Show us the data, no 
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harm has occurred and sound science issues and r i s k 

assessment. Those are t h i n g s t h a t w e ' l l be t a l k i n g about a 

l o t . 

So what was the possible s o l u t i o n t o t h i s ? The 

f i r s t d r a f t Rule had some economic c r i t e r i a t o t r y t o 

resolve t h i s issue. Neither side l i k e d t h a t idea, nor d i d 

the OCD attorn e y s . And the primary reason was — i s t h a t 

b a s i c a l l y OCD would have had t o look a t the i n d u s t r y ' s 

books. We d i d n ' t want t o do t h a t . I n d u s t r y c e r t a i n l y 

doesn't want us diggi n g i n t o t h e i r books and l o o k i n g a t 

t h e i r books. So t h e r e f o r e , t h a t p a r t i c u l a r idea f e l l 

through. 

The f i n a l d r a f t issued what we thought was a 

common-sense approach. We set a 100-mile r a d i u s , so 

b a s i c a l l y i f you're i n a 100-mile ra d i u s of an area t h a t i s 

h i g h l y congested or inundated w i t h o i l and gas p r o p e r t i e s , 

then we f e l t t h a t you should d i g and haul. 

Mr. Carr, I'm going t o shine t h i s l a s e r l i g h t , I 

don't want t o — 

MR. CARR: You b e t t e r not. 

THE WITNESS: — h i t you. I know. 

(Laughter) 

THE WITNESS: Could you t u r n , look a t the screen? 

MR. CARR: I ' l l f l a s h i t back a t you. 

THE WITNESS: So as you can see, the 100-mile 
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r a d i u s p r e t t y w e l l takes care of the Permian Basin and 

p r e t t y w e l l takes care of the San Juan Basin. And i n our 

research we found t h a t i t ' s not uncommon t h a t municipal 

l a n d f i l l s w i l l set t h e i r business model up using the 100-

mi l e r a d i u s . Some do i t le s s , some a c t u a l l y have a higher 

mileage. But we f e l t t h a t 100 miles was a common-sense 

approach, so we picked the 100-mile r a d i u s . 

The concept of t h i s p r a c t i c e i s g e n e r a l l y 

r e q u i r e d f o r a l l other i n d u s t r i e s . Only the o i l and gas 

i n d u s t r y , t h a t I can t h i n k o f , are allowed t o bury t h e i r 

waste on s i t e , where they're a t . A l l other i n d u s t r i e s has 

t o c a r r y t h e i r waste t o a bona f i d e , c e r t i f i e d p e r m i t t e d 

l a n d f i l l . 

The New Mexico Environment Department r e q u i r e s 

waste t o be disposed of i n the large p e r m i t t e d l a n d f i l l s . 

Of course they have exceptions, and we are going t o o . 

The New Mexico Environment Department and the 

OCD w i l l have an agreement — or we do have an agreement, 

and we have s t a t u t o r y language t o allow t h i s . 

Q. (By Mr. Brooks) Let me i n t e r r u p t you, ask 

c e r t a i n questions here t h a t I t h i n k we need — are 

ge n e r a l l y know, but we need t o be sure they're i n the 

record here. On the s l i d e t h a t you have on the screen, 

which i s s l i d e 14 of your p r e s e n t a t i o n — 

A. Yes. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

82 

Q. — there are some red c i r c l e s and some yellow 

c i r c l e s . The yellow c i r c l e s are extremely hard t o see. 

T e l l us f i r s t what the yellow c i r c l e s are. 

A. Well, b a s i c a l l y the yellow c i r c l e s t h a t we have 

on here i s , i n the southeast p a r t of the s t a t e , and the red 

c i r c l e s i s the number of l a n d f i l l s t h a t can be used i n the 

northwest p a r t of the s t a t e . 

Q. Okay. Now these c i r c l e s p l o t the 100-mile r a d i u s 

around e x i s t i n g f a c i l i t i e s t h a t would q u a l i f y f o r d i s p o s a l 

of o i l and gas waste? 

A. Yes, they do. 

Q. And there are no dedicated o i l and gas waste 

f a c i l i t i e s i n the northwest, correct? 

A. There i s no OCD-permitted f a c i l i t y , l a n d f i l l 

f a c i l i t i e s . We do have OCD-permitted landfarms i n the 

northwest. 

Q. Yeah, but there are no disposal — permanent 

d i s p o s a l f a c i l i t i e s , l a n d f i l l s ? 

A. No, t h a t ' s i n c o r r e c t . We have — t h e r e are 

l a n d f i l l s i n the northwest t h a t can accept o i l and gas 

i n d u s t r y waste, they j u s t happen t o be p e r m i t t e d by the New 

Mexico Environment Department. 

Q. These would be s o l i d waste l a n d f i l l s t h a t are 

authorized t o accept o i l and gas waste w i t h our approval? 

A. That i s c o r r e c t . 
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Q. Okay. Now i f f o r any reason any p a r t i c u l a r 

f a c i l i t y were unable t o take waste, then t h a t f a c i l i t y — 

the 100-mile ra d i u s would not count as t o t h a t f a c i l i t y , 

c o r r e c t ? 

A. That i s c o r r e c t . 

Q. And i f t h a t was the only f a c i l i t y t h a t was w i t h i n 

100 miles of a p a r t i c u l a r p i t , then t h a t p i t could be 

closed on s i t e under our r u l e s i f i t otherwise q u a l i f i e d ? 

A. Correct. 

Q. Continue. Oh, I had a couple other questions, 

s o r r y . 

Was the p r i n c i p a l o b j e c t i o n — d u r i n g the task 

f o r c e procedure, was the p r i n c i p a l o b j e c t i o n t o d i g g i n g and 

h a u l i n g a matter of cost? 

A. I would probably have t o r e f e r t h a t question t o 

e i t h e r Glenn von Gonten, Ed Hansen or Brad Jones. 

Q. Okay. Well, I know Brad Jones i s going t o t a l k 

e x t e n s i v e l y about the task f o r c e — 

A. Right. 

Q. — proceedings. But assuming t h a t one of the 

o b j e c t i o n s , a t l e a s t , i s a matter of cost, i s a major 

p o r t i o n of the cost of d i g g i n g and h a u l i n g p i t contents the 

a c t u a l haulage? 

A. I t ' s the hauling. 

Q. And does t h a t make a b i g d i f f e r e n c e how f a r you 
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have t o haul i t ? 

A. That i s c o r r e c t . 

Q. So t h a t w i t h the 100-mile r a d i u s — the p i t s 

o u t s i d e the 100-mile r a d i u s , would t h a t e l i m i n a t e from the 

dig-and-haul requirement those p i t s f o r which d i g g i n g and 

h a u l i n g would be most expensive? 

A. I don't understand the question, repeat the 

question. 

Q. The f a c t t h a t the Rule r e q u i r e s d i g g i n g and 

h a u l i n g w i t h i n 100 miles, does t h a t e l i m i n a t e from the 

requirement t o d i g and haul those instances i n which i t 

could be most expensive because of the distance? 

Perhaps you're not understanding — 

A. I'm not understanding your question. Are you 

saying — 

Q. Would i t be more expensive t o d i g and haul p i t s 

more than 100 miles from a f a c i l i t y , versus those less than 

100 miles? 

A. Yes. 

Q. And I r e a l i z e there's no p a r t i c u l a r magic t o a 

given number, but why d i d you choose 100 miles? 

A. Well, we got some very p r e l i m i n a r y — and I w i l l 

say p r e l i m i n a r y numbers, but we d i d some of the d i s p o s a l 

companies, and we got a range from $30,000 t o $80,000, 

using a 90-mile r a d i u s . 
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Q. And give what we know about the economics of the 

o i l i n d u s t r y — and l i k e you say, we haven't seen t h e i r 

books, but given what we know, we thought t h a t was w i t h i n 

the range of a reasonable cost f o r waste management, 

cor r e c t ? 

A. Yes, i n today's term, p a r t i c u l a r l y w i t h the p r i c e 

of o i l and gas where i t ' s a t , we f e e l t h a t t h i s i s a small 

percentage. 

Q. But i f i t got t o be s u b s t a n t i a l l y more than t h a t , 

we thought, Well, maybe t h a t might cause a hardship f o r 

some operator? 

A. That's c o r r e c t . 

Q. Okay, you may continue. 

A. So why c e n t r a l i z e d f a c i l i t i e s ? B e t t e r QA/QC, 

r e g u l a t o r y o v e r s i g h t f o r a s i n g l e s i t e than thousands of 

s i t e s , closure cost, post-closure m o n i t o r i n g , and bonds and 

f i n a n c i a l assurance. 

For example, one s i t e would p o s s i b l y — would be 

much easier t o r e g u l a t e than thousands of s i t e s . And als o , 

i f there's c e n t r a l i z e d permitted f a c i l i t i e s , then we have 

f i n a n c i a l assurance and bonds on these i n which the company 

has t o put up. And so t h e r e f o r e , i f t h e r e i s a clos u r e 

issue, i t goes t o the companies t h a t have put the waste i n 

t h e r e ; i t does not go t o the people of New Mexico, and 

w e ' l l have f i n a n c i a l assurances f o r post-monitoring and t o 
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take care of t h a t . 

Next s l i d e . 

This i s an example of the inundation of o i l and 

gas a c t i v i t y i n a San Juan County u n i t . I t ' s almost 

impossible — i f I p o i n t up here, i t ' s almost impossible t o 

not h i t an o i l and gas w e l l . 

And so why bury any more waste unless i t • s i n an 

area t h a t can be c o n t r o l l e d and monitored? OCD has a 

l i m i t e d s t a f f . We have a t o t a l of e i g h t environmental 

people f o r the whole s t a t e . There i s a b s o l u t e l y no way we 

can get the thousands and thousands of s i t e s . 

I f we have one or two s i t e s , c e n t r a l i z e d d i s p o s a l 

f a c i l i t i e s , those can be monitored much easier than 

thousands of s i t e s . I t ' s b e t t e r t o have a few s a c r i f i c i a l 

areas of l i m i t e d s i z e and l o c a t i o n , r a t h e r than thousands 

of many l a n d f i l l s . 

Now when I say s a c r i f i c i a l , I'm not t a l k i n g about 

s a c r i f i c i n g the whole county of Lea County or the whole 

county of San Juan County. I n the l a s t task f o r c e meeting, 

the t a sk f o r c e meeting f o r Rule 53, one of the t h i n g s t h a t 

was very u p s e t t i n g t o me i s t h a t I remember one of the 

S i e r r a Club members b a s i c a l l y p o i n t i n g out t h a t Lea County 

i s a s a c r i f i c i a l area, and I take exception t o t h a t . I 

t h i n k the people i n Lea County deserve the same amount of 

p r o t e c t i o n as they deserve i n the Ga l i s t e o Basin or 
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anywhere else. So when I t a l k about s a c r i f i c i a l areas, I'm 

t a l k i n g about very small, dedicated areas such as a 

municipal l a n d f i l l . 

When you have a town, you have a l a n d f i l l , 

g e n e r a l l y . I f you have an o i l f i e l d you should have a 

l a n d f i l l . 

Now 20, 30 years ago, the southeastern p a r t of 

the s t a t e saw a need f o r o i l and gas l a n d f i l l s . And d u r i n g 

t h a t time there was a business model t h a t companies 

a c t u a l l y got i n t o the business, and so the southeast p a r t 

of the s t a t e has f o u r bona f i d e commercial l a n d f i l l s t h a t 

are i n operation. And we f e e l t h a t the northwest could do 

the same, a l l we have t o do i s dangle the c a r r o t out th e r e 

and make i t worthwhile f o r a company t o put i t i n . 

Because our Rules and Regulations i s r e a l l y what 

brought about the f a c i l i t i e s i n the southeast, i s t h a t we 

had — back i n those days they were p u t t i n g BS&W and 

produced water b a s i c a l l y on our roads and spread i t a l l 

over the place. We saw there's a need i n the southeast 

p a r t of the s t a t e t o stop t h a t , and so t h e r e f o r e we 

r e q u i r e d t h a t these type f a c i l i t i e s or t h i s type of waste 

would go t o t r e a t i n g p l a n t s , and those turned i n t o 

commercial l a n d f i l l s . 

And so we t h i n k i t ' s very b e n e f i c i a l what the 

southeast has done, we j u s t t h i n k i t ' s time t h a t the 
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northwest have a commercial l a n d f i l l . 

Now 100,000 w e l l s , approximately, i n the State of 

New Mexico — i f we w a i t 10, 15, 20, 3 0 years t o go back 

and close these s i t e s , we could be l o o k i n g a t a m i l l i o n 

d o l l a r s a s i t e i f there's groundwater contamination. We 

have one s i t e t h a t ' s — we have two or th r e e s i t e s t h a t 

there's groundwater contamination i n which i t ' s cost $10 

m i l l i o n t o remediate, and which a $2500 l i n e r would have 

prevented t h a t . 

And so t h i s type of closure could cost the 

taxpayers $100 b i l l i o n , and so i t ' s j u s t time t o stop t h i s 

madness. We j u s t need t o go ahead and take t h i s waste and 

put i t i n a c e n t r a l i z e d l a n d f i l l where we can have c o n t r o l 

of i t . 

Q. Okay, Mr. Price, we're going t o go on t o t h i s 

l a t e r and w i t h some other witnesses, but I'm j u s t going t o 

ask you a few overview questions here. 

The time from the time t h a t contamination escapes 

from a p i t u n t i l i t reaches the groundwater, i t could be 

f a i r l y lengthy, could i t not? 

A. Yes. 

Q. Over a hundred years? 

A. Possible. 

Q. So would t h a t suggest — Well, how long has t h e r e 

been o i l and gas a c t i v i t y i n New Mexico? 
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A. Since 1929, I be l i e v e . 

Q. Probably a l i t t l e b i t before t h a t , but t h a t ' s 

b a s i c a l l y p r e t t y accurate. You're t a l k i n g about what, 80 

years? 

A. Eighty years. 

Q. And so, given the time frames, the f a c t t h a t we 

— i f i t be t r u e , as some have suggested, t h a t we haven't 

i d e n t i f i e d a l o t of instances of groundwater contamination 

so f a r , does t h a t i n d i c a t e — does t h a t f a c t i n i t s e l f mean 

t h a t we w i l l not have a l o t of such instances i n the 

fut u r e ? 

A. No, we're going t o have. 

Q. Given the time, i s i t not e n t i r e l y p o s s i b l e t h a t 

i t may j u s t not have become apparent yet? 

A. I f you don't look, you're not going t o f i n d them. 

MR. HISER: Mr. Chairman, I do hate t o o b j e c t , 

but t h i s i s now wholly speculative on the p a r t of the 

expert. We haven't l a i d any type of t h i n g about the types 

of p i t s , where they are, how much the r e i s going t o be or 

anything t h a t , t h a t would allow t h i s type of s p e c u l a t i o n t o 

have any bearing on t h i s proceeding. 

CHAIRMAN FESMIRE: He's been q u a l i f i e d as an 

environmental engineer. I s n ' t t h a t w i t h i n the purview of 

h i s expertise? 

MR. HISER: I t may be t h a t he i s q u a l i f i e d as an 
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environmental engineer. The question, though, i s whether 

t h i s i s s p e c u l a t i v e as t o whether t h i s i s going t o happen 

or not. And here we have general discussions about — we 

don't even know depths, we don't know i t ' s designed and a l l 

t h a t , which makes i t extremely hard f o r anybody t o respond 

t o i t . And so what's the probative value t o you as the 

Commission? 

CHAIRMAN FESMIRE: Mr. Brooks? 

MR. BROOKS: Mr. Chairman, honorable 

Commissioners, we w i l l put on t e c h n i c a l testimony through 

another witness about the time frames i n v o l v e d . The 

purpose of t h i s question i s merely t o e s t a b l i s h t h a t — one 

of the reasons why Mr. Price i s making the recommendations 

he's making. 

CHAIRMAN FESMIRE: Okay, f o r those purposes I ' l l 

go ahead and ov e r r u l e the o b j e c t i o n , but I ' d ask you t o 

change the subject now. You've covered t h a t . 

Q. (By Mr. Brooks) Very good. Mr. P r i c e , you may 

continue w i t h your pre s e n t a t i o n . 

A. Okay, I want t o t a l k about cumulative e f f e c t s . 

And t h i s i s one you need t o b r i n g up a l i t t l e b i t . But 

b a s i c a l l y , t h i s i s — i n your handouts, t h i s i s from the 

executive o f f i c e of the President of the United States, and 

i t t a l k s about — t h i s i s some g u i d e l i n e s f o r cumulative 

e f f e c t s . They are g u i d e l i n e s , and I have provided a — my 
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next s l i d e w i l l provide a s l i d e p r e s e n t a t i o n o f . . . 

Okay, go t o the next s l i d e . Excuse me, we're 

having some t e c h n i c a l d i f f i c u l t i e s here. There, next 

s l i d e . That one. 

Okay, cumulative e f f e c t s guidance. 

Now t h i s i s from, l i k e I say, from the Council on 

Environmental Q u a l i t y . Agencies are r e q u i r e d t o analyze 

the environmental e f f e c t s of past a c t i o n s when implementing 

new r e g u l a t i o n s . 

F i r s t — next — req u i r e s a n a l y s i s , concise 

d e s c r i p t i o n , i d e n t i f i a b l e present e f f e c t s . Show me the 

data. The i n d u s t r y i s going t o ask t h a t , and i t ' s a good 

question. 

May conduct an adequate cumulative e f f e c t s 

a n a l y s i s by focusing on the cu r r e n t aggregate e f f e c t s of 

past a c t i o n w i t h o u t d e l v i n g i n t o h i s t o r i c a l d e t a i l s of 

i n d i v i d u a l past a c t i o n . I n other words, recent d r i l l i n g 

p i t l i n e r f a i l u r e s , we t h i n k we can c e r t a i n l y s u b s t a n t i a t e 

t h a t p a r t of the gu i d e l i n e s . 

Second, experience w i t h and i n f o r m a t i o n about 

past d i r e c t and i n d i r e c t e f f e c t s of i n d i v i d u a l past a c t i o n s 

may also be u s e f u l i n i l l u m i n a t i n g or p r e d i c t i n g the d i r e c t 

and i n d i r e c t e f f e c t s of a proposed a c t i o n . We have 400 t o 

500 groundwater contamination cases caused by p i t s . 

And then agencies should c l e a r l y d i s t i n g u i s h the 
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an a l y s i s of d i r e c t and i n d i r e c t e f f e c t s based on 

i n f o r m a t i o n or past a c t i o n . I n other words, they've got t o 

be l i n k e d . I t h i n k we w i l l show t h a t these are l i n k e d . 

Moving on i n t o the Rule, we're going t o r e q u i r e 

r e - v e g e t a t i o n i n the Rule. 

Exceptions: Allows promotion of new technology 

and t i e r e d approaches f o r w i l d c a t e x p l o r a t i o n s , approval 

only by Santa Fe Environmental Bureau. 

Not allowed f o r the f o l l o w i n g : Unlined permanent 

p i t s , permits and m o d i f i c a t i o n s , exceptions and landowner 

approval. 

Now I want t o t a l k about exceptions. You can't 

get an exception t o an exception. There was a loophole i n 

one of our recent cases i n which a company t r i e d t h a t and 

of course we've closed t h a t loophole i n t h i s p a r t i c u l a r 

Rule. 

Public involvement and landowner approval — 

Q. Excuse me a minute on the exceptions. I have a 

couple of other questions — 

A. Okay. 

Q. — here. There are no exceptions t o the 

p e r m i t t i n g requirement? I n other words, you can't come i n 

and say, I want an exception t o allow me t o have a p i t 

w i t h o u t a permit, correct? 

A. Correct. 
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Q. Other than t h a t , and the exceptions t o the 

exceptions, there's b a s i c a l l y only two t h i n g s t h a t you 

can't get — substantive, there are two t h i n g s you can't 

get an exception t o : You can't get an exception f o r an 

u n l i n e d permanent p i t , correct? 

A. Correct. 

Q. And you can't get an exception t o the requirement 

f o r landowner approval f o r o n - s i t e b u r i a l ? 

A. Correct. 

Q. And anything else t h a t ' s s u b s t a n t i v e , you can get 

an exception t o , correct? 

A. That i s c o r r e c t . 

Q. I f you f o l l o w the exception procedure. 

A. Right. 

Q. And the exception procedure r e q u i r e s an 

a p p l i c a t i o n , n o t i c e t o the surface owner, and p u b l i c 

notice? 

A. And p u b l i c n o t i c e . 

Q. So there's a procedure f o r i n v o l v i n g the p u b l i c 

i n t h a t exception procedure? 

A. Correct. 

Q. Continue. 

A. Public involvement and landowner approval, we do 

have a s l i g h t mistake or misnomer on t h i s , and Mr. Brooks 

had pointed t h i s out t o me. Public involvement i s p a r t of 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

94 

t h i s Rule, and landowner approval i s p a r t of t h i s r u l e . 

Any o n - s i t e b u r i a l and major exceptions — i f i t ' s an on-

s i t e b u r i a l outside the 100-mile, i t does not r e q u i r e 

p u b l i c n o t i c e . I j u s t want t o p o i n t t h a t out. 

Q. Does not r e q u i r e p u b l i c n o t i c e , but i t s t i l l 

r e q u i r e s landowner approval? 

A. I t s t i l l r e q u i r e s landowner approval, t h a t ' s 

c o r r e c t . 

Q. Okay. 

A. And of course, hearings may be r e q u i r e d . 

Next s l i d e . 

We have t r a n s i t i o n p r o v i s i o n s i n the Rule. We 

have a p r o v i s i o n t h a t ' s a l l o w i n g f i v e years t o close or 

r e t r o f i t w i t h secondary containment, below-grade tanks. 

Unlined permanent p i t s , we have two years t o close e x i s t i n g 

p e r m i t t e d or r e g i s t e r e d p i t s . We have 60 days t o close 

e x i s t i n g p i t s not permitted or r e g i s t e r e d . 

And then a l l below-grade tanks and p i t s must 

e v e n t u a l l y conform t o p e r m i t t i n g , s i t i n g , design, 

o p e r a t i o n a l and closure requirements. 

And t h a t ' s the end of t h i s overview p r e s e n t a t i o n . 

Q. Okay. Now do you propose t o r e f e r t o Mr. von 

Gonten? 

A. No, what I ' d l i k e t o do i s go i n t o the next 

p r e s e n t a t i o n — 
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Q. The unl i n e d p i t presentation? 

A. The unlined p i t one, where Mr. von Gonten w i l l 

help me. And then a f t e r t h a t , we would be open f o r cross. 

Q. You may continue. 

CHAIRMAN FESMIRE: Yeah, what he s a i d . 

THE WITNESS: Mr. Commissioner, d i d I take t h a t 

as, we should get your — 

CHAIRMAN FESMIRE: Mr. Brooks s a i d we could 

continue, so — 

(Laughter) 

CHAIRMAN FESMIRE: — I guess we won't take 

another break — 

THE WITNESS: I've got a f e e l i n g our a t t o r n e y 

should ask the Commission i f we could — 

MR. BROOKS: I was i n s t r u c t i n g the witness t h a t 

he may continue w i t h h i s p r e s e n t a t i o n . C e r t a i n l y i f the 

Commission wishes t o do something else — 

CHAIRMAN FESMIRE: This i s too e a r l y f o r a break, 

go ahead and... 

THE WITNESS: This i s a f i n a l appeal t o the OCC 

f o r a statewide ban on unl i n e d permanent p i t s . I would 

l i k e t o take — i t ' s going t o take a l i t t l e b i t of time t o 

go through t h i s , but I t h i n k i t ' s w e l l worth i t . I t ' s the 

e v o l u t i o n of New Mexico p i t r e g u l a t i o n s . 

This a l l s t a r t e d back i n 1931 where the State 
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Engineer declares Lea County a water basin. 

1953, the State Engineer declared a l l water less 

than 10,000 m i l l i g r a m s per l i t e r i s p r o t e c t i b l e . 

1956, the OCC through Order R-1224 — State 

Engineer requested from the OCC t o enact r u l e s governing 

b r i n e water disposal i n p a r t s of Lea County. 

I went back and checked the o l d records. We had 

some contamination from produced water p i t s back i n the 

•50s, up i n the Tatum area, and of course the OCC ordered 

operators t o perform due d i l i g e n c e study t o see i f t h i s was 

a c t u a l l y happening. 

1958, the OCC Order R-1224-A, once again the 

State Engineer requested t h a t p o r t i o n s of Lea County, New 

Mexico, underground water basin be p r o t e c t e d from o i l f i e l d 

b r i n e discharges i n t o u n l ined data [ s i c ] . 

I read the testimony and the records. Kind of 

the same process t h a t we're having here. You know, Show us 

the data. OCC ordered such p r o t e c t i o n w i t h small q u a n t i t y 

exemptions, allowed and rescinded p r o t e c t i o n s t u d i e s f o r 

other p a r t s of Lea County, southern p a r t s of Lea County. 

1963, OCC Order R-2526, OCC show-cause hearing t o 

several operators who were discharging b r i n e water i n 

u n l i n e d p i t s i n Lea County underground water basin. OCC 

orders operators t o cease discharging i n u n l i n e d p i t s . 

1964, OCC R-2788, OCC heard a request from a Dr. 
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Sam Dunn t o review a previous d i r e c t i v e by the OCC on a 

moratorium on discharging s a l t water i n t o u n l i n e d p i t s near 

the Pecos River. OCC ordered discharging w i t h i n two miles 

of the Pecos River was p r o h i b i t e d i n those area, but 

allowed l i m i t e d q u a n t i t i e s where operators were f u r t h e r 

than two miles. 

1966 — 

Q. (By Mr. Brooks) Yeah, l e t me i n t e r r u p t you here. 

1965, which was i n the middle of when a l l these t h i n g s were 

going on t h a t you have t e s t i f i e d about, d i d the L e g i s l a t u r e 

amend the O i l and Gas Act t o expressly a u t h o r i z e the O i l 

Conservation Commission t o make r u l e s concerning the 

d i s p o s i t i o n of produced water? 

A. Yes, they d i d . 

Q. Okay, continue. 

A. I n 1966, OCC R-3164, OCC held a show-cause 

hearing f o r operators t h a t had been n o t i f i e d of dis c h a r g i n g 

produced water i n the Vacuum f i e l d l ocated west of Hobbs, 

New Mexico, which was p a r t of the declared water basin 

designated f o r p r o t e c t i o n , State Engineer's O f f i c e . OCC 

ordered a l l operators t o cease by c e r t a i n deadlines. 

1967, OCC Order R-3221, commonly known as the 

exempted order, OCC f i l e s motion t o p r o h i b i t discharge of 

produced waters i n Lea, Eddy, Chaves, Roosevelt County. 

The State Engineer had declared these areas t o be 
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p r o t e c t e d . Order noted issue of high c h l o r i d e s . 

OCC orders p r o t e c t i o n — p r o h i b i t i o n of use of 

u n l i n e d p i t s i n the four counties, w i t h exceptions. These 

exceptions were, 16 b a r r e l s a day were allowed, D i s t r i c t 

Supervisors could allow 3 0-day usage w i t h o u t l i n e r s , and of 

course mud and d r i l l i n g p i t s and burn p i t s were exempted. 

1967, R-3221 f i l e s — OCC f i l e s motion t o s t a r t 

the R-3221 p r o h i b i t i o n a t an e a r l i e r date f o r c e r t a i n areas 

i n Lea County. OCC ordered such. 

1968, OCC Order R-3221-B, -B - l and -C, 

a p p l i c a t i o n t o amend the B t o allow u n l i n e d p i t s i n a l a r g e 

area between Hobbs and Carlsbad known as Nash Draw and 

Clayton Basin. 

R-3221-C, a p p l i c a t i o n t o r e q u i r e permits f o r 

l i n e d p i t s . Now you d i d n ' t have t o have a permit f o r an 

u n l i n e d p i t , but you had t o have a permit f o r a l i n e d p i t . 

OCC amends R-3221 t o allow u n l i n e d p i t s due t o 

sparse groundwater i n close p r o x i m i t y t o potash mining 

areas and s a l t playa lakes. OCC r e q u i r e s permits f o r l i n e d 

p i t s . 

Now i n 1978 the EPA made a r e p o r t on surface 

impoundments and the e f f e c t s on groundwater q u a l i t y i n the 

US. This was a nationwide r e p o r t . The r e p o r t summary was 

t h a t New Mexico had 16,000 p i t s , the highest r e p o r t e d i n 

the United States. The m a j o r i t y , 98 percent, was from o i l 
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and gas operations. 

Now d r i l l i n g and workover p i t s were not included 

i n t h i s study, which would have added s i x t o e i g h t y -

thousand a d d i t i o n a l p i t s . This study confirmed t h a t p i t s 

present a high r i s k t o groundwater. 

Now I t h i n k i t ' s i r o n i c t h a t New Mexico, of a l l 

the s t a t e s , i n c l u d i n g Texas, we have more p i t s , the h i g h e s t 

r e p o r t e d i n the United States, than any s t a t e . 

1985, OCC Order 7940. OCC f i l e s a p p l i c a t i o n t o 

determine a vulnerable area f o r McKinley, Rio A r r i b a , San 

Juan and Sandoval Counties. OCC creates a v u l n e r a b l e area 

i n the northwest San Juan Basin. I t p r i m a r i l y p r o t e c t e d 

j u s t the r i v e r v a l l e y s of San Juan, La P l a t a and the 

Animas, 29 s e c t i o n i n a d d i t i o n where groundwater was less 

than 50 f e e t . 

The OCC defined a vulnerable a q u i f e r as less than 

50 f e e t . I checked the record, there was — This i s based 

p r i m a r i l y on organics, not on TDS or c h l o r i d e 

contamination. There was a 5-barrel-a-day exemption 

allowed w i t h c o n d i t i o n s . I t created a short-term and long-

term study group, r e q u i r e d p i t r e g i s t r a t i o n , approval f o r 

commercial f a c i l i t i e s . 

I n 1968 t o '85 numerous a p p l i c a t i o n s are f i l e d 

f o r the R-3221 exception, which b a s i c a l l y says you could 

have u n l i n e d p i t s i n those areas. 
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1986, the OCC Order 7940-A, r e q u i r e s permits f o r 

commercial and c e n t r a l i z e d f a c i l i t i e s , exempts f a c i l i t i e s 

w i t h less than 16 b a r r e l s per day. 

1988, OCC Order R-3221-D. OCC a p p l i c a t i o n set 

g u i d e l i n e f o r the f o l l o w i n g exceptions. There were a 

number of exempted p i t s issued w i t h o u t groundwater being 

v e r i f i e d , and so t h e r e f o r e the agency saw a need t h a t t h e r e 

be some s o r t of g u i d e l i n e t o p r o t e c t groundwater i n those 

areas. 

Go back. 

OCC approved the gu i d e l i n e s f o r f i l i n g 

exceptions. 

Q. Now Mr. Pri c e , i n 1989 d i d the L e g i s l a t u r e amend 

the O i l and Gas Act again? 

MS. FOSTER: I would ob j e c t t o Mr. Brooks' 

t e s t i f y i n g . I f the witness doesn't know t h a t t he O i l and 

Gas Act was changed during these time periods, Mr. 

Brooks can't ask him a question — 

CHAIRMAN FESMIRE: Ms. Foster, how do we know 

t i l l we get an answer? 

MS. FOSTER: Well, Mr. Brooks i s c l e a r l y 

t e s t i f y i n g now. 

CHAIRMAN FESMIRE: You mean he's leadi n g him? 

MS. FOSTER: Well, yes. 

CHAIRMAN FESMIRE: Overruled. Go ahead, answer 
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please. 

THE WITNESS: Question please? 

Q. (By Mr. Brooks) I n 1989 d i d the L e g i s l a t u r e 

again amend the O i l and Gas Act? 

A. Yes, they d i d . 

Q. And i n t h a t amendment d i d they give the O i l 

Conservation D i v i s i o n the power t o make r u l e s concerning 

d i s p o s i t i o n of o i l and gas waste? 

A. Yes. 

MS. FOSTER: Objection. 

CHAIRMAN FESMIRE: Overruled. 

Q. (By Mr. Brooks) Continue. 

A. Okay, i n — of course i n 1980, OCC Order 

R-3221-D. 

Next s l i d e please. 

1992, OCC Order 7940-B. There's a l o t of 

in f o r m a t i o n here. Mr. von Gonten w i l l go i n t o the issue of 

t h i s p a r t i c u l a r order i n a l i t t l e b i t more d e t a i l than I 

am. 

But bottom l i n e here i s t h a t the order — the 

vul n e r a b l e area was expanded, but yet t h e r e were s t i l l 

many, many areas t h a t were outside of the vu l n e r a b l e area 

t h a t has groundwater. 

Next s l i d e . 

1992, OCC Order 7940-C, OCC proposed an amendment 
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t o 7940 and rescinded the previous order. OCD orders the 

f o l l o w i n g : Rescinded a l l s m a l l - q u a n t i t y exemptions w i t h 

the v ulnerable area. 

There was a study done a t t h a t p a r t i c u l a r time 

t h a t proved t h a t small q u a n t i t y exemptions should have been 

rescinded. There was unrefuted evidence t o show t h a t these 

s m a l l - q u a n t i t y p i t s were causing groundwater contamination. 

That p a r t i c u l a r r u l e reduced the radius f o r domestic 

wellhead p r o t e c t i o n areas, maintained the v u l n e r a b l e area 

expansion, vulnerable area l i n e d p i t s and below-grade tanks 

would r e q u i r e approval, and the nonvulnerable areas 

r e g i s t r a t i o n of u n l i n e d p i t s greater than 5 b a r r e l s a day 

— now t h i s i s something t h a t everyone should r e a l i z e . 

There are l i t e r a l l y thousands of p i t s out t h e r e t h a t d i d 

not have t o be r e g i s t e r e d i f they put i n less than f i v e 

b a r r e l s per day. And we w i l l go i n t o the number of p i t s , 

and we may not know how many p i t s are a c t u a l l y out t h e r e . 

And then p i t closures were required i f they met the 

c o n d i t i o n s above, and of course variances were allowed. 

E v o l u t i o n of the p i t s . 

I n 1997 OCD d i d a p i t survey, and we r e p o r t e d on 

our database t h a t we have 11,614 p i t s were r e p o r t e d t o us. 

55 percent were unlined production p i t s , 90 percent were 

not p e r m i t t e d , and 95 percent were located i n San Juan and 

Rio A r r i b a County. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

103 

Now I need t o note t h a t not a l l companies 

responded t o the p i t survey. 

Now i n 2003, I discussed t h a t p r e v i o u s l y , OCC 

Order R-12,0ll-B, the curr e n t P i t Rule 50 as we know i t . 

I t repealed several orders and r u l e s t o combine i n one 

comprehensive r u l e . I t was so ordered w i t h performance 

based standards and g u i d e l i n e s . I t more or less 

grandfathered u n l i n e d p i t s , i t had — some s i t i n g 

requirements were u n l i m i t e d , i t allowed new u n l i n e d p i t s i n 

areas of known p r o t e c t i b l e groundwater. I t does not 

r e q u i r e t e c h n i c a l sound science or guidance f o r p e r m i t t i n g 

new u n l i n e d p i t s . 

Q. Okay, now l e t me i n t e r r u p t you and t a l k about 

t h i s grandfather t h i n g . The unl i n e d p i t s t h a t were 

grandfathered, was t h a t p i t s t h a t had an order t h a t 

authorized them, t h a t — where was an OCC order a u t h o r i z i n g 

those p i t s t o be unlined? 

A. Correct. 

Q. So there were c e r t a i n cases i n which OCC had 

issued the order saying you could have an u n l i n e d p i t i n 

such and such a location? 

A. That i s c o r r e c t . 

Q. And those — 

CHAIRMAN FESMIRE: Mr. Brooks, a t l e a s t l e t ' s t r y 

not t o get too many leading questions i n t h e r e , okay? 
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MR. BROOKS: Okay. Yes, s i r . 

Q. (By Mr. Brooks) Now I beli e v e you've already 

s a i d t h a t — When you're t a l k i n g about grandfathered 

u n l i n e d p i t s , i s t h a t the category of p i t s you're t a l k i n g 

about? 

A. Yes, I am. 

Q. Okay. Separately and i n a d d i t i o n t o t h a t , does 

Rule 50 permit new unlined p i t s as w e l l as e x i s t i n g ones i n 

c e r t a i n areas? 

A. Yes. 

MS. FOSTER: Objection. 

CHAIRMAN FESMIRE: Overruled. Go ahead. 

Q. (By Mr. Brooks) And what are those areas? 

A. Well, those areas could be i n the exempted area 

or i n the nonvulnerabie area. 

Q. Now i s the exempted area def i n e d s p e c i f i c a l l y by 

township and range i n the Rule? 

A. Yes. 

Q. And the nonvulnerabie area, i s t h a t — you t o l d 

us a minute ago what the vulnerable area was. 

A. Yes, and Mr. von Gonten w i l l describe i t i n 

d e t a i l . 

Q. And i s the nonvulnerabie area the area t h a t i s 

not the vulnerable area? 

A. That's c o r r e c t . 
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(Laughter) 

MR. BROOKS: Thank you. 

CHAIRMAN FESMIRE: That d i d n ' t get an obj e c t i o n ? 

(Laughter) 

THE WITNESS: And of course monitor w e l l s or 

t e s t i n g i s not req u i r e d . 

Closure standard does not include p r o t e c t i o n of 

p u b l i c h e a l t h and the environment f o r u n l i n e d p i t s . Only 

the c u r r e n t r u l i n g p r o t e c t s f o r groundwater. 

And then of course there's no bonding or 

f i n a n c i a l assurances req u i r e d . Of course, we can't — 

under s i n g l e , i n d i v i d u a l p i t s l i k e t h i s , we don't have the 

a b i l i t y t o bond them, so t h a t ' s why t h i s agency would l i k e 

t o see a permi t t e d l a n d f i l l t h a t we do have the a b i l i t y t o 

provide f i n a n c i a l assurances. I f something goes wrong, 

then we have money up f r o n t t h a t we can close i t p r o p e r l y 

or have post-monitoring f o r a number of years. 

Next one. 

So, p i t groundwater contamination cases. 

2005, we had an estimate of 4 00 confirmed p i t 

groundwater contamination cases. We have unknown other p i t 

cases, and I do mean unknown. 

2007 — 

Q. (By Mr. Brooks) Excuse me, what do you mean by 

unknown? Why are there unknown other p i t cases? 
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A. Okay, i f you w i l l t h i n k about the 11,000 i n the 

previous s l i d e , there were a number of those p i t s t h a t were 

closed p r i o r t o Rule 50, and they were not r e q u i r e d t o 

submit a closure r e p o r t . So we do not know how many other 

p i t cases are out there. I f they're u n l i n e d , then they 

obviously cause contamination i n the vadose zone, they 

obviously could cause contamination i n the f u t u r e f o r 

groundwater. 

Q. So these are cases t h a t have not been r e p o r t e d t o 

you? 

A. They have not been reported. 

Q. And you don't know whether they're — 

A. We do not — 

Q. — contamination or not? 

A. We do not. 

Q. But i s i t your p r o f e s s i o n a l o p i n i o n t h a t t h e r e 

could be contamination? 

A. I t ' s my p r o f e s s i o n a l opinion t h a t t h e r e i s 

contamination. I f they're u n l i n e d , then they've 

contaminate the vadose zone. 

Q. Continue. 

A. 2007, we had 150 abatement cases t h a t we 

considered high p r i o r i t y but 154 pending cases, lower 

p r i o r i t y . We have an estimated 200 p i t cases t h a t are 

pending, and those 200 cases are l i t e r a l l y s e t t i n g on my 
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f l o o r , Mr. von Gonten's f l o o r and Mr. Hansen's f l o o r . 

Q. Now Mr. — 

A. We j u s t don't — we haven't had time t o get t o 

them. 

Q. Mr. Pr i c e , how does the — i f my a r i t h m e t i c i s 

c o r r e c t , the 2 007 number t o t a l s 504, corre c t ? 

MS. FOSTER: Objection. 

Q. (By Mr. Brooks) What i s the t o t a l of the 2007 

numbers, Mr. Price? 

A. Do you want me t o add i t up? Well, the a c t u a l 

groundwater contamination cases t h a t we have logged i n , i n 

RBDMS, would be 3 04, and we have a 2 00 estimate more cases 

t h a t we haven't logged i n . 

Q. And what i s the t o t a l of those two numbers? 

A. That would be 504. 

Q. Now how does t h a t 504 number r e l a t e t o the 400 

number you've given f o r the year 2 005? 

A. Well, i t ' s higher. 

Q. Does i t include those same 400 cases, or i s i t i n 

a d d i t i o n t o those 400 cases? 

A. No, i t includes them. 

Q. Okay, so the 400 cases, or the 400 cases f o r — 

( E l e c t r i c a l power f a i l u r e a t 10:20 a.m.) 

(The f o l l o w i n g proceedings had a t 12:30 p.m., i n 

Governor O.A. Larrazolo Auditorium, Harold Runnels 
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B u i l d i n g , 119 0 South St. Francis Drive, Santa Fe, New 

Mexico.) 

CHAIRMAN FESMIRE: Well, good afternoon. Welcome 

back from lunch. We're going t o go back on the record now. 

For the record, t h i s i s a c o n t i n u a t i o n of Cause Number 

14,015. I t ' s 12:30 p.m. We are no longer i n Por t e r H a l l 

due t o a power outage. We are i n the Harold Runnels 

B u i l d i n g , i n the main auditorium. 

As promised p r i o r t o lunch, we're going t o i n 

j u s t a minute give f o l k s who signed up on the s i g n - i n 

sheets a chance t o make comments on the record. Due t o a 

q u i r k i n our Rules, you can do t h a t one of two ways. You 

can stand up and make an unsworn p o s i t i o n statement, or you 

can stand up, get sworn and give testimony. However you 

want t o do i t i s up t o you. As long as people can hear 

you, I don't care whether you do i t from your seat, as long 

as you're standing up, or come t o the f r o n t . I t ' s up t o 

you a l l . I f you come t o the f r o n t i t might be easier f o r 

the c o u r t r e p o r t e r t o hear you. The microphones we have i n 

f r o n t of us are not p a r t a PA system, they're p a r t of h i s 

re c o r d i n g system. So i f you r e a l l y want t o make sure t h a t 

he gets e v e r y t h i n g you say ab s o l u t e l y c o r r e c t , I ' d come 

down f r o n t and use one of the microphones. But t h a t ' s not 

e s s e n t i a l unless we j u s t a b s o l u t e l y can't hear you. 

The way we're going t o do i t today, f o r the r e s t 
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of the day, i s t o go ahead and take p u b l i c comments, then 

continue w i t h the OCD's case. Then towards the end of the 

afternoon we've got some motions t h a t we have t o address 

and some scheduling matters t h a t we have t o address, so 

t h a t we can t r u l y minimize the cost, e s p e c i a l l y t o experts 

and people who have t o f l y i n , so we're going t o have t o 

address t h a t and t r y t o do as much scheduling as we can and 

get as close as we can. 

The meeting tomorrow w i l l not be i n t h i s room. 

Don't know where i t ' s going t o be y e t , but i t won't be i n 

t h i s room. The transformer a t the — a t Porter H a l l , or 

a c t u a l l y the Wendell Chino B u i l d i n g , looks l i k e i t ' s going 

t o be out. They t e l l me they might get i t tomorrow, but 

I'm not b e t t i n g on i t . 

So as of r i g h t now — and w e ' l l have an 

announcement towards the end of the meeting — we w i l l 

probably be meeting i n the — 

COMMISSIONER BAILEY: Morgan H a l l . 

CHAIRMAN FESMIRE: — Morgan H a l l i n the State 

Land O f f i c e . The b i g problem there i s t h a t there's no 

parking. You're going t o be asked t o park i n the PERA 

B u i l d i n g and walk over, and t h a t ' s the way I would 

t e n t a t i v e l y plan i f you're going t o att e n d the hearing 

tomorrow. 

Let the record r e f l e c t t h a t Commissioner B a i l e y , 
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Commissioner Olson and Commissioner Fesmire are present. 

We t h e r e f o r e have a quorum. 

And we're going t o open the f l o o r f o r comments. 

Those of you who signed i n , I've been asked — t h e r e are 

several members of the L e g i s l a t u r e who would l i k e t o speak, 

and they apparently have another meeting t h i s afternoon, so 

w i t h the permission of those signed i n we're going t o giv e 

them the f i r s t chance. I hope t h a t ' s okay w i t h f o l k s . But 

they, l i k e I s a i d , have other t h i n g s t h a t they need t o do 

today, and they've been very p a t i e n t , although a l l they got 

out of i t so f a r i s apparently a long lunch. 

So of the members of the L e g i s l a t u r e , who would 

l i k e t o go f i r s t ? Mr. Bandy — Representative Bandy? For 

the record, would you s t a t e your name and the d i s t r i c t t h a t 

you represent? 

REPRESENTATIVE BANDY: My name i s Paul Bandy, I'm 

rep r e s e n t i n g D i s t r i c t 3 from Aztec and Bl o o m f i e l d and 

Blanco, New Mexico. I'm a c a t t l e rancher, I ranch i n the 

San Juan Basin which has been described by Tony Hill e r m a n 

as the Persian Gulf of America. And i t ' s my understanding, 

a f t e r d i f f e r e n t f i g u r e s , t h a t we produce between 6 and 10 

percent of the n a t u r a l gas i n the United States. 

And can I be sworn i n , please? 

CHAIRMAN FESMIRE: Sure. 

(Thereupon, Representative Bandy was sworn.) 
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REPRESENTATIVE PAUL BANDY, 

the witness h e r e i n , a f t e r having been f i r s t d uly sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY REPRESENTATIVE BANDY: 

REPRESENTATIVE BANDY: And eve r y t h i n g I s a i d 

p r i o r was t r u e also — 

(Laughter) 

REPRESENTATIVE BANDY: — so... 

I'm a c a t t l e rancher, I ranch i n the San Juan 

Basin. We have, oh, i n excess of 300 w e l l s on our ranch. 

We have the combination of BLM and State land leases and 

fee land. 

And I ' d l i k e t o t e l l you a l i t t l e b i t about the 

h i s t o r y of what's been happening w i t h us l a t e l y i n the San 

Juan Basin so you can k i n d of understand where I'm coming 

from. The p i c t u r e s t h a t you had t h i s morning about p i t s 

t h a t are problems, I've seen a l o t of those p i c t u r e s , I've 

taken some of them myself, and I know how t h a t can be a 

problem. We've had cows poisoned by d r i n k i n g from unfenced 

p i t s , and there have been a l o t of problems p r i o r t o 

probably — p r i o r t o about 2000. 

And i n 2000 we s t a r t e d meeting w i t h the BLM as 

the lead agency, the State Land O f f i c e , the o i l companies, 

the Forest Service and OCD re p r e s e n t a t i v e s , t o come up w i t h 
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some k i n d of s o l u t i o n t o the problems t h a t we've been 

having. And p a r t of the problem was t h a t no one knew what 

the r e g u l a t i o n s were, which I bel i e v e was brought out t o 

some extent t h i s morning. 

The BLM, which manages most of t h a t land, had 

d i f f e r e n t r e g u l a t i o n s , depending on when t h a t w e l l was 

completed and the APD, the a p p l i c a t i o n f o r petroleum 

development, was issued. So t o f i n d out what the f i n d out 

what the r e g u l a t i o n s were about how t h a t w e l l was supposed 

t o be managed, i t would take them a t l e a s t a day of s i f t i n g 

through o l d dusty boxes t o f i n d the o r i g i n a l APD t o f i n d 

t h a t out, and t h a t j u s t wasn't working. 

And so we had these meetings between the o i l 

companies and — l i k e I sa i d , and a l l these d i f f e r e n t 

agencies and the ranchers. And a t f i r s t i t was p r e t t y 

tense. There's a l o t of hard f e e l i n g . But I r e a l l y t h i n k 

t h a t t he o i l companies stepped up and changed the way — 

and were committed t o change the way t h a t they operate i n 

the Basin. 

And so over a per i o d of maybe s i x or e i g h t months 

t o a year, we developed a set of uniform g u i d e l i n e s . 

They're v o l u n t a r y and went i n t o e f f e c t about how t h i n g s 

were supposed t o be managed, how p i t s were supposed t o be 

fenced, how they're supposed t o be l i n e d , how the w e l l s are 

supposed t o be developed and re-vegetated. And I t h i n k 
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they're working very w e l l , and i t ' s been a — I t h i n k i t ' s 

been a success s t o r y , what we've been doing out t h e r e . 

And so what I — there's two t h i n g s I would l i k e 

t o comment upon. 

One i s the process and how I t h i n k t h a t process 

maybe has a b e t t e r outcome than — t o r a i s i n g the 

L e g i s l a t i v e whip — I mean the r e g u l a t i v e whip and saying, 

you know, t h i s i s the way you have t o do i t . 

And also I ' d l i k e t o comment about how the a c t u a l 

w e l l i s developed and re-vegetated, and so — and the way 

t h a t we operate now — and t h i s i s k i n d of standard 

procedure throughout the Basin, and t o my knowledge i t ' s 

the way t h i n g s operate. I t ' s not p e r f e c t . I mean, every 

now and then somebody does something t h a t ' s not i n 

compliance w i t h these uniform g u i d e l i n e s , but my experience 

i s t h a t i t ' s r e a l l y working and i t ' s — they're observed. 

And so when they develop the w e l l , the f i r s t 

t h i n g t h a t they do i s , they — Well, the f i r s t t h i n g t h a t 

they do i s , they include the permittee i n the o n - s i t e when 

they go t o decide where the w e l l i s going t o be and how 

i t ' s going t o be operated. So they get the i n p u t i n t o 

t h a t , and sometimes we can t e l l them something l i k e , w e l l , 

the water t a b l e i s too high, or they can move the w e l l up 

the h i l l a l i t t l e b i t , and t h i n g s l i k e t h a t , t h a t can be of 

b e n e f i t t o p r o t e c t i n g the land. 
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Secondly, they take the t o p s o i l and they move i t 

a l l o f f the l o c a t i o n , they move the t o p s o i l o f f the — 

e i g h t , 10 inches or a f o o t , p i l e i t a l l up. They don't 

p i l e i t behind where the f l a r e p i t i s , where they burn the 

gas o f f when the f i r s t complete the w e l l , because t h a t 

would k i l l the l i f e i n the s o i l , so they p i l e i t i n a 

separate place. 

Then they develop — a f t e r they d r i l l the w e l l , 

they go i n and re-conform — w e l l , f i r s t they l e t the 

reserve p i t — okay, I should probably go t o t h a t . 

The reserve p i t s are always l i n e d w i t h some k i n d 

of rubberized l i n e r , and then they — a f t e r the w e l l i s 

completed they l e t t h a t evaporate. Then they cover t h a t , 

t u r n the l i n e r i n on i t s e l f , and then they go back and k i n d 

of re-form most of the l o c a t i o n , over h a l f of i t , t o k i n d 

of conform t o the n a t u r a l contours of the land. And then 

they go take t o p s o i l and put i t back on, and then p l a n t 

grass seed and — or brush seed, whatever i s ap p r o p r i a t e . 

We've done research up th e r e , the BLM has, and 

the o i l companies have financed the New Mexico State's 

s t u d i e s t o see what k i n d of grass and what k i n d of brush 

grows w e l l i n t h i s s i t u a t i o n , and so they use t h a t t o 

determine what k i n d of grass seed t o p l a n t . 

Generally, they — almost always now, they mulch 

i t . I n other words, they put a straw mulch on top of the 
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ground. And t h a t , i n our country, i s r e a l l y h e l p f u l t o 

e s t a b l i s h the grass and vegetation a f t e r the w e l l i s — 

a f t e r i t ' s been re-vegetated. 

They don't — the standard procedure now i s t h a t 

they don't — they do the whole l o c a t i o n , so t h a t the only 

p a r t t h a t hasn't been re-vegetated i s the — and i t i s the 

p a r t t h a t they d r i v e on, you know — they c a l l i t the 

tea r d r o p ; you d r i v e i n from one side then d r i v e out the 

other — and the roads, of course. 

The o i l companies have a v o l u n t a r y program where 

f o r every acre of ground t h a t they take out of p r o d u c t i o n 

they c o n t r i b u t e $1000 t o the — what they c a l l the o f f s i t e 

m i t i g a t i o n fund. This goes t o the — f o r the BLM land. 

And t h i s goes t o the permittee t o use f o r whatever k i n d of 

range improvements t h a t they t h i n k i s best t o create grass 

and t o improve the land on areas where they're not using 

i t . And t o my knowledge, up t o t h i s time, they've spent 

about $800,000 t h a t ' s been c o n t r i b u t e d t o t h a t fund. 

And we've used i t on our own ranch f o r p u t t i n g up 

fences, cross-fences t o improve the r o t a t i o n of the cows 

and f o r p u t t i n g i n stock ponds so we can spread out the 

cows and use more of the country more evenly. 

And so the proposal t h a t you have t h a t would k i n d 

of across-the-board r e q u i r e a l l the d i g g i n g and h a u l i n g 

away, the c u t t i n g s and the products of — and the temporary 
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p i t s — and I t h i n k i t ' s important t o d i s t i n g u i s h between 

the production f l u i d p i t s and the temporary d r i l l i n g p i t s . 

The production f l u i d p i t s now — and t h i s i s k i n d 

of the standard i n our country, i s t o have them put i n 

tanks, you know. Generally they're under the ground and 

they have access t o them by pipe and they pump i t out and 

take i t somewhere. 

But the production p i t s t h a t are a l o t bigger and 

a l o t — there's a l o t more l i q u i d i n v o l v e d , and they're — 

the standard i s t o leave them i n place. And you know, t o 

me i t doesn't seem t o be h u r t i n g what we're doing t h e r e , 

because you can't r e a l l y t e l l where the p r o d u c t i o n — where 

those temporary p i t s have been, because the grass grows on 

them j u s t as w e l l as they do on the r e s t of the l o c a t i o n s . 

So I don't t h i n k t h a t — i t doesn't seem l i k e there's a l o t 

t h a t they're damaging t o the country a t a l l . 

And i f seems l i k e i f they have t o take a l l t h a t 

— d i g i t out and haul i t away somewhere, or use the closed 

loop system where they haul i t a l l away, i t ' s going t o 

increase our t r a f f i c , t r u c k t r a f f i c , tremendously. 

Probably double the t r u c k t r a f f i c w i t h water t r u c k s , and 

going t o t e a r up the county roads and e s p e c i a l l y t e a r up 

the back roads, the d i r t back roads t h a t we access on the 

ranch. We get more cows run over, because t h e r e ' l l be more 

t r a f f i c . 
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And i t seems l i k e , t o me, t h a t t h e r e needs t o be 

c a r e f u l l y considered about — before t h a t , t h a t p a r t of the 

r e g u l a t i o n s are implemented, because i t ' s — I don't see 

t h a t the problems t h a t we're going t o have w i t h t r a f f i c and 

t r u c k t r a f f i c i s going t o be o f f s e t by any improvement f o r 

the environment there. 

So I t h i n k t h a t ' s my testimony. 

CHAIRMAN FESMIRE: Mr. Brooks, do you have any 

questions of t h i s witness? 

MR. BROOKS: No questions, your Honor. 

CHAIRMAN FESMIRE: Mr. Carr? 

MR. CARR: No questions. 

CHAIRMAN FESMIRE: Mr. Hiser? 

MR. HISER: No questions. 

MS. FOSTER: No — 

CHAIRMAN FESMIRE: Anybody else? We can go 

through i t i n d i v i d u a l l y or — L e t t i e , do you have any 

questions? 

Yes, ma'am? 

FROM THE FLOOR: I ' d j u s t request t h a t — Could 

we be miked here, or i s i t hard t o hear? 

CHAIRMAN FESMIRE: We'll have t o speak up. We 

don't have a p u b l i c address system. I apologize f o r t h a t . 

This was k i n d of a last-minute deal. 

FROM THE FLOOR: I understand. 
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REPRESENTATIVE BANDY: I'm s o r r y , I should speak 

up more. I thought t h a t ' s what t h i s was. 

CHAIRMAN FESMIRE: Representative, thank you very 

much f o r your time. 

REPRESENTATIVE BANDY: Thank you very much f o r 

your time. 

CHAIRMAN FESMIRE: Mr. S t r i c k l e r ? 

REPRESENTATIVE STRICKLER: I ' d l i k e t o be sworn. 

(Thereupon, Representative S t r i c k l e r was sworn.) 

REPRESENTATIVE JAMES STRICKLER. 

the witness h e r e i n , a f t e r having been f i r s t d u l y sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY REPRESENTATIVE STRICKLER: 

REPRESENTATIVE STRICKLER: I'm going t o read from 

a t e x t , i f t h a t ' s okay. 

My name i s James S t r i c k l e r , I'm a State 

Representative, D i s t r i c t 2, Farmington and r u r a l San Juan 

County, and I'm here today t o speak t o you from the 

perspe c t i v e of someone who puts food on t h e i r f a m i l y ' s 

t a b l e by working i n the o i l and gas i n d u s t r y . I'm a 3 0-

year veteran of the i n d u s t r y and c u r r e n t l y p r a c t i c e as an 

independent petroleum landman. 

As you know, the o i l and gas i n d u s t r y i s a boom-

or-bust i n d u s t r y . At l e a s t t h a t ' s been my experience. As 
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Representative Bandy said, a l l i n t e r e s t e d p a r t i e s i n our 

area, o i l and gas, land owners, BLM, State Land O f f i c e and 

ot h e r s , have a p o s i t i v e working r e l a t i o n s h i p i n the San 

Juan Basin. These people have a vested i n t e r e s t i n 

p r o t e c t i n g the land around the s t a t e t h a t provides good-

paying jobs w i t h b e n e f i t s and provides the v i t a l t a x and 

r o y a l t y revenues f o r s t a t e government t o operate. 

The Bureau of Land Management i s the l a r g e s t land 

owner i n New Mexico, and i t i s my understanding t h a t 

they've had somewhat l i t t l e i n p u t i n these Rules. I hope 

I'm wrong. 

I n c i d e n t a l l y , the o i l and gas i n d u s t r y provides 

w e l l over $2.8 b i l l i o n t o the State's t r e a s u r y . That 

amounts t o 35 percent of the State's t o t a l budget. 

Education i s a benefactor of these funds, and education 

a l l o c a t e s about 60 percent of the e n t i r e s t a t e budget. 

So who w i l l s u f f e r i f we have a downturn i n the 

in d u s t r y ? You know, I t h i n k the k i d s do. 

We should conduct — I b e l i e v e we should conduct 

an economic impact study of these proposed Rules before 

p u t t i n g them i n t o e f f e c t . 

The San Juan Basin i s the l a r g e s t producing 

n a t u r a l gas f i e l d i n the United States. Our l o c a l o i l and 

gas i n d u s t r y s a f e l y produces v i t a l , clean-burning n a t u r a l 

gas as the f u e l of choice f o r America. The dedicated lease 
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operators go out every day to check the wells on t h e i r 

weekly run. They usually number 50 to 75 wells. Their 

goal i s to be sure that the wells are flowing properly and 

tha t high environmental standards are met. I don't know of 

an industry out there that monitors t h e i r operations as 

closely as the o i l and gas industry. 

Area producers already face d r i l l i n g i n f l a t i o n , 

and these are higher costs for material, labor and services 

tha t have nearly doubled over the past years i n the San 

Juan Basin. I believe i n the southeast part of the state, 

with the deeper wells, some of those costs have t r i p l e d . 

And that's j u s t the natural course of business. As a 

consequence, d r i l l i n g permits are down by one-third i n the 

San Juan Basin. I believe t h i s i s part of the economics, 

j u s t the natural economics going on. 

The added expense of meeting regulatory 

requirements hurts our industry. O i l and gas companies 

lose revenue, they w i l l take t h e i r investments elsewhere, 

moving to f r i e n d l i e r states or overseas. The lack of new 

d r i l l i n g w i l l negatively impact our lo c a l economy. The 

service companies w i l l f e e l the impact f i r s t , but the 

l a y o f f of employees i n a l l sectors i s in e v i t a b l e . Over-

regulation s t i f l e s business and economic development. 

The proposed new p i t rules, along with other 

proposed rules, seriously damages the o i l and gas business 
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i n our s t a t e . These new r u l e s , i f adopted, w i l l add 

anywhere between $150,000 t o $300,000, depending on the 

depth of the w e l l , i n the areas d r i l l e d , northwest t o the 

southeast p a r t of the s t a t e . 

I n a d d i t i o n t o these new d r i l l i n g costs, what 

t h i s w i l l do w i t h a l l the d r i l l i n g i n f l a t i o n i s t h a t i t 

w i l l render 25 t o 50 percent of the i n v e n t o r i e s uneconomic, 

so t h a t means t h a t fewer w e l l s w i l l be able t o d r i l l . 

These excessive p i t r u l e s , i f adopted, w i l l 

devastate our s t a t e ' s economy w i t h l i t t l e or no 

environmental gain. San Juan County i s a high desert 

country where we see less than e i g h t inches of annual r a i n 

f a l l . Over 93 percent of the lands belong t o the 

government. That leaves only seven percent i n p r i v a t e 

hands. 

Because we l i v e i n a desert — I wish we had more 

groundwater — most of our d r i n k i n g water comes from our 

area r i v e r s and r e s e r v o i r s . The Governor has r i g h t l y 

emphasized the need f o r economic development throughout New 

Mexico. The L e g i s l a t u r e has the p r i v i l e g e of r e v i e w i n g 

these many business e n t e r p r i s e s , and we a c t i v e l y promote 

t h e i r formation through easing taxes and p r o v i d i n g loan 

guarantees. These new r u l e s are counterproductive t o those 

o b j e c t i v e s and w i l l damage the economic development of our 

s t a t e . I don't believe the Governor wants t o d r i v e away 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

122 

our core i n d u s t r i e s t o competing states such as Texas and 

Oklahoma. We don't want t o k i i l the goose t h a t l a i d the 

golden egg f o r our s t a t e . 

Small mom and pop companies, those are the f o l k s 

I'm r e a l l y w orried about. They w i l l be the hardest h i t . 

Who are these mom and pop companies? They're the ones t h a t 

provide the surveyors, p i p e f i t t e r s , plumbers, e l e c t r i c i a n s , 

the d r i v e r s , the- water haulers, the roustabout crews and 

heavy equipment operators t h a t serve the o i l companies and 

t h e i r subcontractors. These people are working hard every 

day. And they don't have a voice w i t h the r e g u l a t o r s . 

They r e l y on t h e i r managers and l e g i s l a t o r s t o f i g h t f o r 

them i n Santa Fe. 

Many of us remember the i n d u s t r y l a y o f f s of 1987, 

1996 and 2 000. The i n d u s t r y l a y o f f s t h a t I have mentioned 

were caused because of poor economic c o n d i t i o n s brought 

about by depressed o i l and gas p r i c e s . 

I f these r u l e s are implemented as i s , t h i s w i l l 

be the f i r s t time i n my career t h a t a r e g u l a t o r y agency has 

caused l a y o f f s , r a t h e r than n a t u r a l economic f a c t o r s . 

The e n t i r e fuss i s over the di s p o s a l of d r i l l i n g 

f l u i d s , and we want t o make sure we have clean water, clean 

d r i n k i n g water, and our water t a b l e s p r o t e c t e d . The main 

i n g r e d i e n t s of d r i l l i n g f l u i d s i n our area are f r e s h water, 

c l a y , ground up cedar bark and d r i l l c u t t i n g s , sand and 
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shale which makes up d r i l l c u t t i n g s , a l l of which are 

n a t u r a l or biodegradable. I n f a c t , you could manufacture 

b r i c k s out of t h i s s t u f f . 

OCD has been given l e g i s l a t i v e a u t h o r i t y t o adopt 

reasonable r u l e s , not lice n s e t o put a c r u c i a l i n d u s t r y out 

of business. These proposed p i t r u l e s are tantamount t o 

r e q u i r i n g a b u i l d e r t o put four r o o f s on your house when 

one i s s u f f i c i e n t . A o n e - s i z e - f i t s - a l l approach t o 

r e g u l a t i o n r a r e l y works, and I t h i n k we need some 

exceptions. 

Right now the State i s f a c i n g a budget crunch 

which w i l l continue t o grow i n the f u t u r e years, and i t ' s 

l o o k i n g t o fund w e l l over a b i l l i o n d o l l a r s i n program 

s h o r t f a l l s . We're running short of funds f o r education, 

highways, prisons and the proposed government-run 

healthcare program. 

There seems t o be a disconnect between the OCD 

rulemaking and the goals and o b j e c t i v e s of the Governor and 

the L e g i s l a t u r e . This i s not the time t o place new 

s t i f l i n g r e g u l a t i o n s on the i n d u s t r y t h a t provides such a 

la r g e p o r t i o n of our s t a t e funds. 

My good f r i e n d s t h a t work w i t h me i n the i n d u s t r y 

simply do not understand why the r e g u l a t o r y a u t h o r i t i e s i s 

so h o s t i l e t o our business t h a t a f f e c t s 22,000 workers 

throughout the s t a t e . They're t r y i n g t o put them out of 
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business instead of working w i t h us t o f i n d s o l u t i o n s t o 

these problems. 

As a freshman legislator and a veteran in the oil 

and gas industry, I know such regulation would never 

survive the legislative process. It is poorly thought out, 

ineffective and a huge threat to our state economy. Should 

the NMOCD approve the new pit rules, legislators will be 

pressed to raise income, property and gross receipts tax in 

an effort to replace lost revenue. We don't want to do 

that, and I hope you don't either; 

Thank you. 

CHAIRMAN FESMIRE: Any questions of t h i s witness? 

MR. BROOKS: No questions, your Honor. 

MR. CARR: No questions. 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: No questions. 

COMMISSIONER BAILEY: I have a question. 

EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. The L e g i s l a t u r e passed the Surface Owner 

P r o t e c t i o n Act t h i s past session. 

A. Yes, ma'am. 

Q. The question of t h i s proposed Rule, which would 

give surface owners the a u t h o r i t y t o d i s a l l o w burying of 

the p i t wastes on t h e i r property, does t h a t go beyond the 
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l e g i s l a t i v e i n t e n t of t h a t new law? 

A. Commissioner Bailey, I bel i e v e t h a t i t does. I 

be l i e v e t h a t needs t o be addressed by the L e g i s l a t u r e . I 

was s u r p r i s e d t o see t h a t . I d i d read over the Rule. I t ' s 

r a t h e r lengthy, and t h a t was a s u r p r i s e t o me today. And I 

t h i n k i t would be contrary t o the i n t e n t of the 

L e g i s l a t u r e , and I t h i n k we would have t o address t h a t . 

MR. BROOKS: Mr. Chairman, I h e s i t a t e t o o b j e c t 

t o anything t h a t an honorable member of the L e g i s l a t u r e 

says, but I be l i e v e I must preserve f o r the r e c o r d t h a t the 

statements a f t e r enactment by one member of the L e g i s l a t u r e 

are not admissible f o r the purpose of showing the i n t e n t of 

the s t a t u t e . 

CHAIRMAN FESMIRE: Mr. Brooks, your o b j e c t i o n i s 

noted but overruled. 

Representative, continue. 

THE WITNESS: That's my honest o p i n i o n , but I 

appreciate the counsel's comments. That was a l i t t l e 

broadening of the p i t r u l e s from my e a r l i e r reading, and I 

t h i n k i t ' l l have t o be addressed. 

COMMISSIONER BAILEY: Thank you f o r your comment, 

f o r your personal opinion. 

CHAIRMAN FESMIRE: Any other questions of t h i s 

witness? 

Thank you, Representative. 
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Representative E z z e l l , are you next? 

REPRESENTATIVE EZZELL: Mr. Chairman, I ' d l i k e t o 

be sworn i n , please. 

(Thereupon, Representative E z z e l l was sworn.) 

REPRESENTATIVE CANDY SPENCE EZZELL. 

the witness h e r e i n , a f t e r having been f i r s t d uly sworn upon 

her oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY REPRESENTATIVE EZZELL: 

REPRESENTATIVE EZZELL: Mr. Chairman, members of 

the Commission, thank you f o r a l l o w i n g me t h i s o p p o r t u n i t y . 

I do have a prepared statement. 

I am Candy Spence E z z e l l , I am a State 

Representative, D i s t r i c t 58, which takes i n southern Chaves 

County. I am a rancher and a farmer, I'm an independent 

o i l producer, and I'm a member of the l e g i s l a t u r e , and I 

pay my share of taxes i n the State of New Mexico. 

You have heard previous testimony concerning 

landowners and o i l producers, and we are here asking t h a t 

c e r t a i n r u l e s and r e g u l a t i o n s be reconsidered and t o 

c l o s e l y review the f a c t s , what the long-term impacts w i l l 

be, and the precedent i t sets both l e g a l l y and i n process. 

Every one of the L e g i s l a t u r e knows t h a t our 

recent budget surpluses have come t o us courtesy of the o i l 

and gas i n d u s t r y , but i t seems l i k e only a few of us 
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appreciate t h i s c o n t r i b u t i o n t o our s t a t e ' s w e l f a r e . 

We s t r i v e t o be a b u s i n e s s - f r i e n d l y s t a t e . We 

aren't. 

I f you look a t the reported r i g counts, New 

Mexico i s decreasing while Texas and Colorado's r i g counts 

are i n c r e a s i n g d r a m a t i c a l l y . On the Baker Hughes website, 

New Mexico r i g h t now i s down 23 r i g s from December of '06. 

For the e n t i r e United States they are up 56 compared t o 

November the 2nd, of 2006. 

We are blessed w i t h some of the l a r g e s t o i l and 

gas reserves i n the n a t i o n , but our producers are being 

penalized f o r t r y i n g t o make our country less dependent on 

f o r e i g n energy sources. 

We are here t o discuss the proposed p i t r u l e , but 

t h a t i s only an example of our r e a l problem. New Mexico i s 

t r y i n g t o implement an agenda t h a t seeks t o create change 

or generate revenue through r e g u l a t i o n , not through 

l e g i s l a t i o n . 

Elected o f f i c i a l s , not p o l i t i c a l appointees, 

should d i r e c t our sta t e ' s f u t u r e . Even when r e g u l a t i o n 

should be imposed, there should be l e g i s l a t i v e o v e r s i g h t . 

The unintended consequences of the p i t r u l e w i l l 

r e s u l t i n marginal w e l l s not being produced, reserves being 

l e f t i n the ground, l o s t economics, more i l l e g a l dumping 

and heightened r i s k of d r i v e r s on our roads. This i s 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

128 

another example of an unintended consequence, t h a t by 

making r u l e s without using sound economic s t u d i e s the 

people of New Mexico w i l l s u f f e r , and t h e r e f o r e you are not 

f u l l y informed t o make these decisions. 

The people of our s t a t e should be e n t i t l e d t o 

replace those who impose r e g u l a t i o n s t h a t a f f e c t t h e i r 

l i v e s . Bureaucrats are not elected , so people cannot vote 

them out of o f f i c e . I f the c i t i z e n s of New Mexico are 

allowed t o have a voice, there must be l e g i s l a t i v e 

o v e r s i g h t of agency r e g u l a t i o n s . Please g i v e t h o u g h t f u l 

c o n s i d e r a t i o n t o the in p u t from the i n d u s t r y t h a t was 

excluded i n the development of the mechanisms t h a t a f f e c t 

t h e i r very l i v e s and those of the c i t i z e n s of our s t a t e . 

We are asking you t o allow f l e x i b i l i t y . The 

magnitude of t h i s r u l e makes i t of the utmost importance t o 

c a r e f u l l y consider a l l impacts now and i n t o t he f u t u r e . We 

don't need t o shoot the cash cow. 

That's the end of my testimony, thank you. 

CHAIRMAN FESMIRE: Mr. Brooks? 

MR. BROOKS: No questions, your honor. 

MR. HISER: No questions. 

MR. CARR: No questions. 

MS. FOSTER: No questions. 

CHAIRMAN FESMIRE: Ms. Belin? 

MS. BELIN: (Shakes head) 
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CHAIRMAN FESMIRE: Commissioner Bailey? 

COMMISSIONER BAILEY: I won't ask the question 

again. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: No questions. 

CHAIRMAN FESMIRE: I do have one question, 

Representative. 

EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. You said t h a t t h i s i s s e t t i n g bad precedent, both 

l e g a l l y and i n process. What d i d you mean by t h a t ? 

A. Mr. Chairman, what we are seeing here, we are 

seeing not only t h i s p a r t i c u l a r agency but other agencies 

t h a t are i n our State•s government t h a t are coming up w i t h 

r u l e s and r e g u l a t i o n s . And as the whole Commission knows, 

t h a t any time there's a new r u l e , r e g u l a t i o n or law, i t 

w i l l a f f e c t somebody's l i f e , e i t h e r on the good side or on 

the bad side. That's j u s t the way i t i s . 

The precedent t h a t we are seeing here, i t gives 

the Commission the a u t h o r i t y t o — Let's run w i t h t h i s , and 

we're going t o make up the r u l e s as we go along. So each 

week, guys, we might need t o be s i t t i n g down, t a k i n g a look 

a t the new r u l e s t h a t have been set f o r t h by each agency, 

i f you want t o c a l l i t t h a t . And t h e r e f o r e , i t gives — i t 

does not allow the i n d u s t r y the f l e x i b i l i t y t o make any 
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long-term plans, i n my opinion. And t h a t ' s j u s t my 

opi n i o n . 

CHAIRMAN FESMIRE: Thank you, Representative. 

Any other questions? 

Thank you, ma'am. 

REPRESENTATIVE EZZELL: Thank you. 

CHAIRMAN FESMIRE: Representative Foley? I don't 

have t o worry about who's next now. 

REPRESENTATIVE FOLEY: Could I be sworn in? 

CHAIRMAN FESMIRE: You bet. 

(Thereupon, Representative Foley was sworn.) 

REPRESENTATIVE DAN FOLEY, 

the witness h e r e i n , a f t e r having been f i r s t d u l y sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY REPRESENTATIVE FOLEY: 

REPRESENTATIVE FOLEY: Thank you, Mr. Chairman, 

members of the Commission. I want t o begin by thanking you 

f o r a l l o w i n g me and my colleagues t o address the Commission 

today, and I want t o thank the people i n the audience f o r 

l e t t i n g us get t o the f r o n t of the l i n e . So thank you. 

I also want t o l e t you know t h a t as the 

Republican Whip i n the New Mexico House of Representatives 

t h a t today I'm representing myself and Representative Tom 

Taylor, the Republican leader i n the House. 
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I want t o do something t h a t I t h i n k has been 

l a c k i n g l a t e l y from people i n Santa Fe and s t a t e 

government, and t h a t i s thank the thousands of New Mexico 

c i t i z e n s who get up every day and go t o work i n the o i l and 

gas i n d u s t r y and provide t h i s A d m i n i s t r a t i o n , t h i s 

L e g i s l a t u r e and s t a t e government an enormous p o r t i o n of the 

n e a r l y s i x b i l l i o n d o l l a r s we've spent and w i l l spend again 

i n t h i s upcoming session. 

The OCC i s an appointed group t h a t i s charged 

w i t h implementing the p o l i c i e s of t h i s A d m i n i s t r a t i o n . 

Make no mistake about i t , you serve a t the pleasure of the 

Governor. And by accepting t h a t r o l e , you are d i r e c t l y 

r esponsible f o r implementing t h i s A d m i n i s t r a t i o n ' s 

p o l i c i e s . This r o l e i s serious. I n c a r r y i n g i t out, as i s 

the case w i t h a l l r e g u l a t o r y bureaucracies and agencies, i t 

i s v i t a l t h a t r e g u l a t o r s and employees leave aside any 

a l l e g i a n c e t o s p e c i a l i n t e r e s t groups, p o l i t i c a l a c t i v i s t s 

or idealogues. Those are not the people we serve. We 

serve the people of New Mexico. 

I know a l l New Mexicans want a clean and safe 

s t a t e i n which t o l i v e and r a i s e t h e i r f a m i l i e s . A l l New 

Mexicans, i n c l u d i n g the ones i n t h i s room and working today 

i n the o i l and gas f i e l d s . 

This begs the question as t o why am I here today. 

The answer i s simple. 
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I b e l i e v e you have u n f a i r l y placed the very 

i n d u s t r y t h a t we depend on f o r the economic existence of 

t h i s s t a t e on a path t o d e s t r u c t i o n . Quite a number of 

observers — a growing number, I might add — b e l i e v e the 

very p o l i c i e s t h a t you are t r y i n g t o implement are based on 

pandering t o s p e c i a l i n t e r e s t groups. 

Among the charges I have heard i n c l u d e , one, 

s e t t i n g up committees t h a t are stacked t o get a 

predetermined d e c i s i o n before a s i n g l e p u b l i c comment i s 

made or, two, decisions t h a t are not based on any r e a l , 

proven science. 

I t seems the OCD's very existence depends on the 

o i l and gas i n d u s t r y , i s spending a m a j o r i t y of i t s time 

and resources l a t e l y running the i n d u s t r y out of New 

Mexico. 

There was once a cooperative r e l a t i o n s h i p between 

the i n d u s t r y and OCD. By cooperative, we don't mean t h a t 

the i n d u s t r y ran the OCD, we mean t h a t the i n d u s t r y had a 

seat a t the t a b l e w i t h OCD. Today the i n d u s t r y i s 

perceived as a t h r e a t t o the s t a t e r a t h e r than an asset. 

There i s a d i f f e r e n c e between r e g u l a t i n g and 

des t r o y i n g . Today OCD i s i n a posture t o destroy t h i s 

i n d u s t r y . 

Now these c r i t i c i s m s t h a t I am b r i n g i n g t o l i g h t 

may be perceived as harsh, but c e r t a i n f a c t s i n d i c a t e t o me 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

133 

t h a t these independent assessments may be c o r r e c t . 

Why, f o r example, when the p r i c e of o i l and gas 

has been reaching record highs, i s the r i g count i n New 

Mexico down by e i g h t l a s t week? 

Let me say t h i s . I f you end up s e t t i n g up r u l e s 

t h a t are not based on science but are derived from 

p o l i t i c a l m otivations t o create impressions about New 

Mexico and New Mexico's Environment and about t h i s 

A d m i n i s t r a t i o n s , then those r u l e s are achieved — achieve 

the n o t o r i e t y which i s t h e i r goal but c r i p p l e our economy, 

you w i l l have not l i v e d up t o your f i d u c i a r y 

r e s p o n s i b i l i t y . I f such r u l e s end up advancing the 

p o l i t i c a l agendas but add ab s o l u t e l y nothing t o 

environmental p r o t e c t i o n , are you r e a l l y l i v i n g up t o the 

oath of o f f i c e ? Are you serving the people of New Mexico, 

or are you serving an ideology? 

These are serious questions, open questions. I 

pray the commentary — the s c i e n t i f i c commentary I've been 

p r i v y t o i s f a l s e , t h a t you do not have such designs and 

t h a t you are going t o be able t o show everyone t h a t 

e v e r y t h i n g you do i s based on hard science and not p o l i t i c s 

or ideology. 

Here's the reason. As L e g i s l a t o r s , we are 

charged w i t h funding the ongoing programs and p r i o r i t i e s of 

the e n t i r e State of New Mexico. Where do you expect us as 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

134 

L e g i s l a t o r s t o f i n d the money t o finance the important 

p r o j e c t s throughout the state? Where do you expect us t o 

f i n d the money t o finance the education of our c h i l d r e n , 

the — finance the colleges and u n i v e r s i t i e s ? Where do you 

recommend we f i n d the money t o provide h e a l t h care t o the 

poorest c h i l d r e n of our state? How about funding the 

senior programs i n each and every community t h a t help feed, 

through the Meals on Wheels programs, those very 

i n d i v i d u a l s t h a t cannot prepare the food they need f o r 

t h e i r very existence. 

Let's t a l k about programs t h a t are near and dear 

t o the hearts of some of the s p e c i a l i n t e r e s t groups t h a t 

I've been reading about, t h a t we be l i e v e are also pushing 

us towards some nonscience-based decisions. I f you end up 

t r a v e l i n g down t h i s path, who's going t o fund the research 

f o r f i n d i n g a l t e r n a t i v e energy options f o r the State of New 

Mexico? Who's going t o fund the housing programs t o help 

those who cannot a f f o r d t o pay r e n t or mortgages? And more 

i m p o r t a n t l y , who's going t o pay t o make sure t h a t our s t a t e 

i s safe i n the f u t u r e . 

I'm t r o u b l e d t h a t during the very time t h i s 

A d m i n i s t r a t i o n and t h i s State have seen a surplus i n money 

because of our f r i e n d s , neighbors and f a m i l y members i n the 

o i l and gas business, we've had no problem expanding the 

r o l e of government i n several areas t h a t are going t o be 
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very, very c o s t l y i n annual operating expenses f o r years t o 

come. 

This of course includes, f i r s t of a l l , t he 11-

percent increase i n the State budget l a s t year. But i t 

also includes such cash guzzlers as the R a i l Runner, the 

Spaceport and the desire of t h i s A d m i n i s t r a t i o n t o add a 

f u l l - b l o w n , comprehensive, u n i v e r s a l pre-K program. 

Add t o t h i s the c u r r e n t discussion about 

expanding the r u l e of government-run healthcare programs or 

the d e s i r e t o continue the GRIP programs, w h i l e 

simultaneously t r y i n g t o f i n d a way t o pay f o r much-needed 

maintenance and upkeep of our c u r r e n t roads and bridges. 

At a time when major i n d u s t r i e s from I n t e l t o 

Eclipse are l a y i n g o f f hundreds i f not thousands of New 

Mexicans, as w e l l as the c u r r e n t discussion r e v o l v i n g 

around the expected s h o r t f a l l i n d o l l a r s f o r road p r o j e c t s , 

which now we're hearing i s going t o lead t o thousands of 

unemployed c o n s t r u c t i o n workers around the State, the o i l 

and gas i n d u s t r y i s looking t o h i r e New Mexicans i n h i g h -

paying, long-term jobs w i t h b e n e f i t s . Why do we want t h a t 

t o end? 

Now based on what I've read and heard discussed, 

I would agree 100 percent i f the p o l i c i e s we are dis c u s s i n g 

were based on proven, sound science, and not t a l k i n g p o i n t s 

from s p e c i a l i n t e r e s t groups t h a t have no a l l e g i a n c e or 
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l o y a l t y t o the f u t u r e of the State. I'm very concerned 

t h a t these same groups who appear t o be the authors of much 

of what we're t a l k i n g about today i n New Mexico spend t h e i r 

time c r i s s - c r o s s i n g the United States, t a k i n g c r e d i t f o r 

implementing a n t i - o i l and gas p o l i c i e s t h a t increase our 

dependency on f o r e i g n o i l , which I must add seems c o n t r a r y 

t o the very goal t h a t these groups advocate. 

As reported i n The Hobbs News-Sun on Saturday, 

November 3rd, Mr. Fesmire — Mr. Chairman, y o u r s e l f — made 

reference t o the p i t r u l e changes r e l a t i n g t o groundwater 

contamination because of leaking pipes. This has not h i n g 

t o do w i t h the new p i t r u l e s . The c u r r e n t c l i m a t e w i t h OCD 

and the i n d u s t r y seems t o be one of g u i l t y u n t i l proven 

g u i l t y . F i n i n g these i n d u s t r y people thousands of d o l l a r s 

a day w i t h no due process i s not an American p r i n c i p l e . 

Another question t h a t was brought t o mind was the 

100-mile r u l e . What science i s t h i s r u l e based on? How 

can you s i t there today and t e l l us t h a t t h i s i s going t o 

contaminate groundwater i f i t ' s w i t h i n 100 miles of a 

storage f a c i l i t y , so i t has t o be moved, but i f i t ' s w i t h i n 

102 miles of a storage f a c i l i t y we can bury i t on s i t e , 

because i t ' s not going t o contaminate t h a t groundwater? 

That's another example, I be l i e v e , of how some of these 

r u l e s are a r b i t r a r y and ca p r i c i o u s . 

I am concerned about a l l of these t h i n g s . As 
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those of you who know me, I'm not one f o r p o i n t i n g out 

problems and j u s t walking away. I l i k e t o provide 

s o l u t i o n s as w e l l . 

The s o l u t i o n I have i s simple. Let's stop 

c r e a t i n g an environment of fear and business i n s t a b i l i t y 

t h a t only encourages these New Mexicans t o move t h e i r 

businesses and, more i m p o r t a n t l y , t h e i r investment d o l l a r s 

t o other s t a t e s and leaves the State wondering why i s our 

r i g count down when Texas and everybody around us i s up? 

Let's reach out t o the very i n d u s t r y we go t o 

every year and depend on f o r funding e v e r y t h i n g from 

education t o healthcare and work w i t h them and not against 

them. I know from v i s i t i n g w i t h these very i n d i v i d u a l s 

t h a t i f — and I place the emphasis on " i f " , Mr. Chairman 

— i f you f i n d a so-called bad actor, get them. Current 

r u l e s and laws allow you t o do t h a t . No one i s more 

supportive of f i n d i n g , punishing and g e t t i n g r i d of bad 

act o r s than the o i l and gas community i n New Mexico. They 

u n i v e r s a l l y , t o a man and t o a woman I've spoken w i t h , want 

the bad companies, the bad players, e l i m i n a t e d . They give 

an e n t i r e i n d u s t r y a black eye. 

But w i t h l a w f u l , conscientious companies and 

businessmen and women, we have t o make sure we don't use 

fe a r and i n t i m i d a t i o n t a c t i c s t o implement p o l i c i e s t h a t 

are, one, not based on science, two, have no b e n e f i c i a l 
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environmental impact on New Mexico a t a l l , t h r e e , do not 

p r o t e c t our c i t i z e n s and f a m i l i e s of our land i n any way 

and, f o u r , are d e t r i m e n t a l t o the f i n a n c i a l f u t u r e of our 

s t a t e . 

We must co n s t a n t l y remind ourselves t h a t i f t h e r e 

i s a problem t h a t needs t o be f i x e d , t h a t i t must be done. 

However, when something t h a t has nothing t o do w i t h the new 

proposed p i t r u l e , such as leaky pipes, makes i t s way i n t o 

the d i s c u s s i o n , we wonder why. 

When i t comes t o making and implementing r u l e s , 

we should gather New Mexicans t o help the process. The p i t 

r u l e task f o r c e , by some accounts, Mr. Chairman, includes 

people who l i v e outside of New Mexico. Why are people who 

l i v e outside of t h i s s t a t e making r u l e s f o r i n d u s t r y i n s i d e 

t h i s s t a t e t h a t represents our l i f e b l o o d ? Shouldn't New 

Mexicans have the voice on the rulemaking committee and not 

outsiders? 

I want t o close, Mr. Chairman, by reminding you 

t h a t t h e r e i s a L e g i s l a t i v e branch i n s t a t e government, and 

you should respect the checks and balances we have i n 

place. I would encourage you t o work w i t h the L e g i s l a t u r e 

i f you want t o change s t a t u t e s . 

We should not t r y t o implement changes of laws 

v i a r e g u l a t i o n s . This i s undemocratic and a n t i t h e t i c a l t o 

the American system. I can assure you, t h e r e i s b i p a r t i s a n 
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support, Mr. Chairman, f o r r e i g n i n g i n the out of c o n t r o l 

r e g u l a t o r y environment t h a t we are c r e a t i n g . This i s not 

the f i r s t time, but may be the l a s t . 

We are c u r r e n t l y d r a f t i n g b i p a r t i s a n l e g i s l a t i o n 

t h a t w i l l r e q u i r e r e a l economic impact s t u d i e s , and i f the 

study proves t o a f f e c t a percentage of p r i o r - y e a r revenue 

i t w i l l r e q u i r e approval of the L e g i s l a t u r e before r u l e s 

l i k e t h a t may be adopted. 

I'm here t o work w i t h you i n making New Mexico a 

sa f e r , b e t t e r place, but you have t o stop h o l d i n g t h i s 

i n d u s t r y hostage and stop making New Mexico an a n t i -

business s t a t e by c r e a t i n g t h i s cloud of a n x i e t y . 

Let's show good f a i t h and respect f o r science by 

b r i n g i n g a r t i f i c i a l p i t r u l e s t o a close now and l e t t i n g 

New Mexicans know you're going t o move forward w i t h 

decisions based only on sound, proven science. 

Mr. Chairman, thank you f o r a l l o w i n g me and my 

colleagues t o be here today. 

And again, thank you t o the very people who get 

up every day and take the r i s k of i n v e s t i n g i n New Mexico 

and p r o v i d i n g the thousands of jobs we need, we want, and 

we w i l l a l l take c r e d i t f o r . 

I also want t o thank the thousands of 

i n d i v i d u a l s , Mr. Chairman, who get up every day and work i n 

the f i e l d s and o f f i c e s . I want them t o know t h e r e are 
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those of us i n e l e c t i v e o f f i c e t h a t know the c o n t r i b u t i o n 

they make every day t o the s t a t e , and I want them t o know 

we're — continue t o work w i t h you t o make sure they can 

get up tomorrow and have the very j o b they had today. 

With t h a t , Mr. Chairman, I ' l l stand f o r any 

questions. 

CHAIRMAN FESMIRE: Thank you. 

Mr. Brooks? 

MR. BROOKS: No questions, Mr. Chairman. 

MR. CARR: Mr. Chairman, no questions. 

MR. HISER: No questions. 

CHAIRMAN FESMIRE: I guess we don't need t o go 

through t h i s every time, do we? 

Does anybody have any questions? 

Yes ma'am? 

MS. BARNARD: How many o i l and gas w e l l owners i n 

the e n t i r e s t a t e are a c t u a l l y New Mexico c i t i z e n s ? 

REPRESENTATIVE FOLEY: Mr. Chairman, do you want 

me t o address you and them, or j u s t t u r n t o them? How do 

you want me t o do i t ? 

CHAIRMAN FESMIRE: That's t r a d i t i o n a l , Mr. 

Representative. 

REPRESENTATIVE FOLEY: Okay. Mr. Chairman, 

normally i t depends on your d e f i n i t i o n of o i l and gas w e l l 

owners. I f you're t a l k i n g about d r i l l i n g companies or 
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you're t a l k i n g about the land t h a t ' s owned t h a t t hey're 

d r i l l i n g on — 

MS. BARNARD: D r i l l i n g companies, people who 

d i r e c t l y get t h e i r income from the w e l l . 

REPRESENTATIVE FOLEY: The people who d i r e c t l y 

get t h e i r income from the w e l l , Mr. Chairman, I would t e l l 

you, are almost a l l New Mexicans because they l i v e here, 

they own those r i g h t s t o the land, they own those lease 

r i g h t s . Some of the ac t u a l d r i l l i n g companies may not be 

from New Mexico, but I w i l l t e l l you t h a t overwhelmingly 

the production t h a t I'm f i n d i n g i n New Mexico, e s p e c i a l l y 

now, Mr. Chairman, i s very l o c a l companies. The bigger 

companies have l e f t our s t a t e over the l a s t few years. 

MS. BARNARD: And can I j u s t ask one more? 

CHAIRMAN FESMIRE: Surely. 

MS. BARNARD: So who gets most of t h i s money? I s 

i t New Mexicans themselves, or i s i t out-of-towners? 

MS. FOSTER: Mr. Chairman, i f I could ask t h i s 

woman t o i d e n t i f y h e r s e l f , please, before she asks the 

question, j u s t so we know where the question i s coming 

from, f o r the record? 

CHAIRMAN FESMIRE: Ma'am, do you mind doing t h a t ? 

I'm not going t o make you — 

MS. BARNARD: Not a l l , no. My name i s L e s l i e 

Barnard and I'm a Santa Fe r e s i d e n t . 
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MS. FOSTER: Thank you. 

CHAIRMAN FESMIRE: Representative, d i d you 

understand the question? 

REPRESENTATIVE FOLEY: I t h i n k so. Could she 

repeat i t again, Mr. Chairman? I'm so r r y . 

MS. BARNARD: I'm j u s t wondering — I guess what 

I'm g e t t i n g a t i s where does most of t h i s money go? Where 

i s most of the money — from the o i l t h a t i s d r i l l e d here, 

where does most of t h a t money go? Does anybody know? 

REPRESENTATIVE FOLEY: Mr. Chairman, I would 

be --

MS. BARNARD: Does i t stay i n - s t a t e ? 

REPRESENTATIVE FOLEY: — glad t o — I would be 

glad t o answer t o the best of my knowledge. 

There i s a long l i s t of people i n v o l v e d , whether 

i t ' s the landman t h a t ' s doing the research, whether i t ' s 

the State t h a t ' s g e t t i n g the r o y a l t i e s from the lease, 

whether i t ' s the e l e c t r i c i a n , whether i t ' s the guy t h a t ' s 

out t h e r e l a y i n g the pipe, t o the person checking i t , t o 

the roustabouts, t o the people t h a t are working on — When 

you s t a r t counting i n the taxes t h a t are pa i d , the 

severance taxes t h a t are paid, the lease r o y a l t i e s t o the 

State t h a t are paid, I would t e l l you t h a t — I'm w i l l i n g 

t o bet t h a t — I would venture t o say t h a t a la r g e m a j o r i t y 

of the money d i r e c t l y b e n e f i t s e i t h e r the c i t i z e n s of the 
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State of New Mexico or c i t i z e n s who own companies, own the 

r i g h t s , own the land or are working on those r i g s d i r e c t l y , 

Mr. Chairman. 

MS. BARNARD: You bet, but you don't r e a l l y know? 

REPRESENTATIVE FOLEY: Mr. Chairman, I'm under 

oath. I mean, I don't want t o say 74 percent and get t o l d 

i t ' s 72 percent. But I bet you i t ' s — I would be w i l l i n g 

t o say t h a t I ' d bet i t ' s over 60 percent on every d o l l a r 

t h a t i s being — i s s t a y i n g here i n New Mexico, Mr. 

Chairman. 

I ' l l also add, i f you use — which i s commonly 

used i n the L e g i s l a t u r e , the f a c t o r where they take the 

d o l l a r t h a t stays i n New Mexico and times i t times f i v e , I 

would t e l l you t h a t i t ' s a huge amount of revenue t h a t i s 

st a y i n g and impacting the State of New Mexico. 

MS. BARNARD: Thank you. 

CHAIRMAN FESMIRE: Any other questions? 

Thank you, Representative. 

REPRESENTATIVE FOLEY: Mr. Chairman, thank you 

f o r your time. 

CHAIRMAN FESMIRE: I s there anybody e l s e from 

your group t h a t would l i k e t o speak? 

REPRESENTATIVE FOLEY: No, Mr. Chairman. Thank 

you. 

CHAIRMAN FESMIRE: Thank you. 
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I ' d l i k e t o continue now, a t l e a s t f o r a w h i l e , 

on other f o l k s who would l i k e t o make comments, who — 

you're going t o be o f f e r e d the o p p o r t u n i t y t o make comments 

twic e a day a t — before we break f o r noon and before we 

break f o r the end of the work. 

We would ask t h a t you not be r e p e t i t i v e i n your 

comments. I f you make comments today and don't have a 

d i f f e r e n t comment t o make tomorrow, we would ask t h a t you 

honor t h a t n o n - r e p e t i t i o n . 

But i s there anybody else who would l i k e t o make 

a comment today or who has a schedule c o n f l i c t t h a t might 

prevent them from making a comment i n the f u t u r e ? 

Yes, s i r ? 

MR. McGARRH: I s t h i s a p o s i t i o n where I can go 

up and — 

CHAIRMAN FESMIRE: Surely. 

MR. McGARRH: — say what I have i n mind? I'm 

j u s t a c i t i z e n ? 

CHAIRMAN FESMIRE: You bet. You also have the 

op t i o n of making an unsworn p o s i t i o n statement or being 

sworn i n and asked questions. 

MR. McGARRH: I don't n e c e s s a r i l y t h i n k I need t o 

be sworn i n unless somebody's going t o ask me a question 

t h a t — i f I need — 

CHAIRMAN FESMIRE: I t ' s e n t i r e l y up t o you, s i r . 
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MR. McGARRH: Okay, I don't b e l i e v e I need t o be 

sworn i n . And I'm not a good p u b l i c speaker, so i f I t u r n 

b r i g h t red don't panic. I w i l l breathe e v e n t u a l l y . 

(Laughter) 

MR. McGARRH: I wasn't asked t o be here by 

anybody i n p a r t i c u l a r , by an o i l company or by an 

environmentally concerned group. I came down here on my 

own. I'm from Farmington. I made my speech as I was 

going. 

CHAIRMAN FESMIRE: Hang on j u s t a second. 

MR. BROOKS: Mr. Chairman, could you ask the 

gentleman t o s t a t e h i s name f o r the record, please? 

CHAIRMAN FESMIRE: Sure. 

MR. McGARRH: My name i s Dana McGarrh. I'm from 

Farmington, New Mexico, and I'm a small business owner t h a t 

has been i n business i n Farmington f o r 25 years. I'm one 

of these mom and pop companies. 

And I — This i s my speech, okay? I wrote i t as 

I was l i s t e n i n g . But thank you, Mr. Chairman, f o r l e t t i n g 

me speak. 

As I sai d , I'm one of these small business owners 

from Farmington, wasn't asked t o be here. I came t o voice 

what my company and hundreds of small and medium-size 

companies across the s t a t e t h a t know anything about t h i s 

are a l l t h i n k i n g and would l i k e t o say, which i s job s . 
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Now I understand t h a t you need t o be 

environmentally concerned. And l i k e I s a i d , i n 25 years of 

doing t h i s , i n about the l a s t seven or e i g h t I have seen a 

g i g a n t i c push. As a service company I work f o r small o i l 

companies as w e l l as b i g , and we're a l l pushed every day t o 

be good neighbors, be environmentally f r i e n d l y . You almost 

cannot compete i n t h i s i n d u s t r y as an independent w i t h o u t a 

f u l l t i m e EH&S guy working f o r you. I have one on my s t a f f . 

But these r u l e changes, the way they're being 

proposed — I said t h a t I'm here concerned about jobs. Not 

only mine, but the 18 people t h a t work f o r me, most of 

which have f a m i l i e s . The r u l e changes, the way t h a t these 

are being proposed today, from what I know of them, i s 

going t o cost an awful l o t of them. 

I n these discussions you've got the OCD and the 

environmentally f r i e n d l y people on one side, you've got the 

o i l companies, larg e and small, on the other. I want you 

guys t o know t h a t i n the middle there are hundreds across 

the s t a t e of medium t o small business t h a t are stuck r i g h t 

i n the middle of t h i s t h a t , you know, don't have a say or 

don't know how t o get i t across. I would not have known 

t h a t I would have had t h i s o p p o r t u n i t y had I not been here. 

I've p u l l e d my customers i n around Farmington, 

l a r g e and small — and small I'm saying range from 10 w e l l s 

or so a year, t o large companies t h a t d r i l l over 400, or 
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plan t o d r i l l over 400 i n *08. 

I f these cuts go i n t o e f f e c t , the way they're 

s t a t e d today, I've been t o l d t h a t as l i t t l e as 25 percent 

of these w e l l s w i l l not be d r i l l e d , and as much as 100 

percent of what a p a r t i c u l a r company had planned w i l l not 

be d r i l l e d , which i s none. 

A l l these cuts w i l l have a t r i c k l e down on the 

employees, the taxpayers, the working man, not only of San 

Juan County, Rio A r r i b a County, but other p a r t s of the 

s t a t e . I don't even know about Hobbs and what goes on down 

th e r e . 

But l i k e I said before, I've seen some p o s i t i v e 

changes i n the l a s t f i v e t o seven years. And j u s t about 

everyone has, you know, an EH&S guy. And I heard the f i r s t 

gentleman t h a t spoke mentioned t h a t since 2 000 they've been 

t a l k i n g w i t h land owners and ranchers and s t u f f . That 

coincides w i t h what I j u s t s a i d , t h a t about the l a s t f i v e 

t o seven years I've seen these o i l companies push t o be, 

you know, b e t t e r users of s t a t e land and the resources t h a t 

we have. 

I t seems t o me t h a t these changes, the way 

they're proposed today, are awful d r a s t i c . I t seems l i k e 

t o me t h a t t here could be, you know, a l i t t l e more time and 

e f f o r t put i n t o t h i s t o f i n d out how b i g of an impact these 

companies are a c t u a l l y having on the environment and what 
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impact t h a t ' s having on the c i t i z e n s of the s t a t e . 

A l o t of these w e l l s t h a t are being d r i l l e d i n 

and around Farmington are uneconomical. And when I say 

uneconomical, i f you add another $100,000 t o $150,000 per 

w e l l they j u s t won't d r i l l them. 

I've heard some t a l k , read some t h i n g s on the 

I n t e r n e t t h a t says, w e l l , these people t h a t a ren't working 

on the r i g s , they can go work haul i n g these c u t t i n g s o f f , 

i t ' l l c reate jobs. That won't happen. They're j u s t not 

going t o d r i l l the w e l l s . T h e r e ' l l be no t r u c k i n g , 

t h e r e ' l l be no roughnecking going on. These w e l l s are 

marginal a t best, as i t i s . 

I'm going t o wrap up here p r e t t y quick. You 

know, l i k e I s a i d , I'm one of these mom and pop companies, 

and I do b e l i e v e — when I heard another gentleman say t h a t 

he believes there should be an environmental impact study, 

I do too. 

I t h i n k t h a t everybody i n the s t a t e , i n c l u d i n g 

the workers, should know why these cuts are being made. 

This was contaminated, t h i s water was contaminated and your 

c h i l d r e n could be d r i n k i n g i t 10 or 20 years from now. 

This i s why you l o s t your j o b , not a p o l i - — I t j u s t seems 

l i k e t o me, not being involved i n p o l i t i c s , not being an 

o i l company owner, i t j u s t seems t o me t h i s i s a w f u l l y 

p o l i t i c a l . I haven't, as j u s t a c i t i z e n , been — nobody's 
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convinced me t h a t there i s a c t u a l l y r e a l l y anything t h a t 

bad t h a t has been done. 

I saw the p i c t u r e s of the p i t s , and I've also 

worked i n Farmington f o r 25 years, and I don't — I go out 

t o the f i e l d on a r e g u l a r basis and do not see t h a t , t h a t 

o f t e n , i f o f t e n a t a l l . You know, those are probably the 

worst case t h i n g s t h a t could have been presented. 

But i n any case, l a s t t h i n g I want t o say i s t h a t 

i n 1986, I saw a downturn i n the o i l f i e l d t h a t cost 

probably 80 percent of the jobs i n Farmington. That 

p a r t i c u l a r downturn i n the o i l f i e l d drove my f a t h e r t o 

bankruptcy. He went bankrupt. He had a l o t of debt on a 

l o t of equipment, and none of i t was being used, and he 

went bankrupt. 

I n t a l k i n g t o the customers t h a t I work f o r , and 

the estimates t h a t I'm g e t t i n g of the w e l l s t h a t won't be 

d r i l l e d i n and around San Juan County, I could see t h i s 

having the p o t e n t i a l t o be the worst t h i n g t h a t ' s happened 

i n t h a t p a r t of the s t a t e since 1986. 

Now I have 18 people working f o r me, as I sa i d 

before. I know t h a t i f these are implemented by the 

beginning of 2008, I personally — my one l i t t l e company 

w i l l probably be down t o nine before the end of January, i f 

t h i s a l l happens as f a s t as the OCD i s wanting i t t o . 

Now I t h i n k a happy medium can be reached between 
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the State, what you guys do and what these o i l companies 

do, t o where everyone can be happy and not so many jobs 

have been l o s t . 

And w i t h t h a t , t h a t ' s a l l I have t o say. 

CHAIRMAN FESMIRE: Thank you, s i r . 

MR. McGARRH: You're q u i t e welcome. 

CHAIRMAN FESMIRE: I s there anybody else t h a t 

would l i k e t o make a comment a t t h i s time? Sir? 

And as Mr. Brooks reminded me, would you please 

s t a r t w i t h your name? 

(Thereupon, Mr. E i s e n f i e l d was sworn.) 

MIKE EISENFIELD. 

the witness h e r e i n , a f t e r having been f i r s t d u l y sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY MR. EISENFIELD: 

MR. EISENFIELD: Chairman, Commissioners, my name 

i s Mike E i s e n f i e l d . I too l i v e i n Farmington, New Mexico. 

Thank you f o r the opp o r t u n i t y t o make a statement on the 

p i t r u l e proposed t o repeal Rule 50. 

I represent the San Juan C i t i z e n s A l l i a n c e , an 

or g a n i z a t i o n w i t h over 200 members i n New Mexico, dedicated 

t o improving environmental, economic and s o c i a l c o n d i t i o n s 

i n northwest New Mexico. 

San Juan C i t i z e n members are i n c r e a s i n g l y 
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concerned about the legacy of p i t waste amidst the immense 

r a t e of new n a t u r a l gas d r i l l i n g i n the San Juan Basin. 

There are extensive cumulative impacts i n the San Juan 

Basin from tens of thousands of e x i s t i n g and proposed 

w e l l s , p i p e l i n e s , compressors and roads. Contamination t o 

New Mexico's water, s o i l , w i l d l i f e and residence as a 

r e s u l t of n a t u r a l gas p i t waste i s unacceptable. 

We thank the New Mexico O i l Conservation D i v i s i o n 

f o r t a k i n g a c t i o n now t o prevent f u r t h e r contamination from 

p i t s , as documented i n almost 4 00 i n c i d e n t s of groundwater 

contamination i n New Mexico i n 2005 from p i t s . 

We b e l i e v e t h a t New Mexico O i l Conservation 

D i v i s i o n should p r i o r i t i z e closure requirements, implement 

enforcement actions f o r contamination from p i t s . Testing 

of each p i t would resolve disputes concerning where 

contamination i s oc c u r r i n g and t o what e x t e n t . 

We agree t h a t we need t o make our decisions based 

on science. Thus we are asking f o r c l e a r accounting, 

systematic approach of p i t t e s t i n g on every w e l l , c l o s u r e 

of p i t s and the e l i m i n a t i o n of o n - s i t e d i s p o s a l of wastes 

a t every w e l l . 

Environmental r e g u l a t i o n s r e q u i r e enforceable 

a c t i o n s f o r p i t s r a t h e r than c o n t i n u a l r e l i a n c e on 

v o l u n t a r y compliance w i t h g u i d e l i n e s . The cost of doing i t 

r i g h t should be in c u r r e d by a l l of us concerned w i t h a 
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clean environment and avoidance of t o x i c l e g a c i e s . 

We also acknowledge the boom or bust. Thus i t i s 

even more important t h a t environmental r e g u l a t i o n s are i n 

place t o avoid contamination, legacy cost issues t o 

taxpayers t o clean up contamination. 

We export b i l l i o n s of d o l l a r s from n a t u r a l gas 

from the San Juan Basin and deserve p r o t e c t i o n of our 

n a t u r a l systems, which i n i t s e l f creates long-term economic 

o p p o r t u n i t i e s throughout northwest New Mexico. 

Thank you. 

CHAIRMAN FESMIRE: Thank you, Mr. E i s e n f i e l d . 

Mr. Brooks, do you have any questions of t h i s 

witness? 

MR. BROOKS: No questions, Mr. Chairman. 

CHAIRMAN FESMIRE: Mr. Carr? 

MR. CARR: No questions. 

CHAIRMAN FESMIRE: Are there any questions? 

MS. FOSTER: Yes, I have a few questions f o r t h i s 

gentleman. 

CROSS-EXAMINATION 

BY MS. FOSTER: 

Q. Mr. E i s e n f i e l d , are you f a m i l i a r w i t h the 

conservation t a x i n the State of New Mexico? 

A. To some extent. 

Q. And who puts the money i n t o the conservation 
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fund? Where does the money come from f o r the conservation 

fund? 

A. I bel i e v e t h a t i t comes from the revenue 

generated by o i l and gas. 

Q. And w i t h i n the conservation fund i s t h e r e a 

reclamation fund? 

A. I believe there i s . 

Q. Yes. 

A. Maybe you can t e l l me how much i t i s per year? 

Q. Well, I w i l l t e l l you how much i t i s . Are you 

aware t h a t the OCD asked f o r an increase i n the reclamation 

fund cap l a s t year t o the Legislature? 

A. Yes. 

Q. A l l r i g h t , and do you know how much t h a t i s ? 

A. I'm asking you t h a t . 

MS. FOSTER: I would ask the witness t o answer my 

questions. 

CHAIRMAN FESMIRE: Mr. E i s e n f i e l d , i f you know 

the answer — 

THE WITNESS: I don't know the answer. Thank 

you. 

Q. (By Ms. Foster) Thank you. Okay, the 

reclamation fund has $2.5 m i l l i o n i n i t now. Okay? 

And do you know why the reclamation fund was 

created? 
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A. I'm sure i t was t o rec l a i m n a t u r a l gas s i t e s t h a t 

haven't been revegetated, r e s t o r e d or reclaimed i n — 

throughout the s t a t e . 

MR. BROOKS: Mr. Chairman, I t h i n k counsel 

misspoke, and I'm sure i t was not i n t e n t i o n a l . The 

reclamation fund cap i s $2.5 m i l l i o n . I t ' s not the amount 

c u r r e n t l y i n the fund, but I — 

Q. (By Ms. Foster) Yes, I'm so r r y , I misspoke. The 

reclamation fund cap i s $2.5 m i l l i o n , meaning t h a t t he 

money t h a t comes i n from the o i l and gas i n d u s t r y can s i t 

i n the reclamation fund and accumulate up t o $2.5 m i l l i o n ? 

Are you aware of that? 

A. Yes, I'm aware t h a t i t can accumulate t o $2.5 

m i l l i o n . 

Q. And are you aware t h a t i t i s the OCD, when they 

do reclamation fund — reclamation s i t e s , t h a t the money 

comes out of t h a t fund t h a t comes d i r e c t l y from o i l and 

gas? 

A. Yes. 

Q. So t h a t money does not come from the taxpayers, 

does i t ? 

A. Ev i d e n t l y — e v i d e n t l y there's a $ 2 . 5 - m i l l i o n 

fund t h a t ' s used f o r reclamation. 

Q. So your statement e a r l i e r t h a t the taxpaying 

p u b l i c i s paying f o r reclamation of l o c a t i o n s i s not 
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accurate, i s i t ? 

A. I bel i e v e i t i s accurate. 

Q. Okay, t e l l me why you t h i n k i t ' s accurate, then. 

A. Because there's — 

MR. FREDERICK: Excuse me, I'm Bruce Freder i c k of 

the O i l and Gas A c c o u n t a b i l i t y Act [ s i c ] . These questions 

are way beyond the scope of — 

MR. MULLINS: He has no standing. He cannot j u s t 

i n t e r r u p t l i k e t h a t because he's one of these a t t o r n e y s out 

here — 

MR. FREDERICK: Sorry, I j u s t — 

CHAIRMAN FESMIRE: He has — 

MR. MULLINS: Be q u i e t — 

CHAIRMAN FESMIRE: — he has — 

MR. MULLINS: Be q u i e t — 

CHAIRMAN FESMIRE: Mr. M u l l i n s — 

MR. MULLINS: — take your t u r n . 

CHAIRMAN FESMIRE: Mr. M u l l i n s , he has entered 

h i s appearance. 

Mr. Frederick, you can continue i f you would, 

please. 

MR. FREDERICK: Thank you, Mr. Chairman. 

I j u s t want t o obje c t t h a t t h i s i s beyond the 

scope of h i s testimony, and i t seems t o be becoming 

argumentative. 
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CHAIRMAN FESMIRE: Ms. Foster, I do have a 

tendency t o want t o agree w i t h him. Why don't you go ahead 

and f i n i s h up t h i s l i n e of questioning as q u i c k l y as 

pos s i b l e , okay? 

MS. FOSTER: Okay. 

Q. (By Ms. Foster) You s t a t e t h a t your d e c i s i o n — 

t h a t the decisions of the OCD need t o be made on science. 

You made t h a t statement, correct? 

A. Yes. 

Q. Okay. And your basis of science i s t h a t t h e r e 

needs t o be more t e s t i n g of l o c a t i o n s t o p r o t e c t the people 

of San Juan County, correct? 

A. I bel i e v e t h a t t e s t i n g would then a l l o w a 

determination as t o where contamination i s o c c u r r i n g , i f i t 

i s o c c u r r i n g , and how t o resolve t h a t contamination. 

Q. Okay, and what's your d e f i n i t i o n of 

contamination? 

A. There are numerous chemicals t h a t have been found 

a t n a t u r a l gas s i t e s . 

Q. What chemicals? 

A. Hydrocarbons, other s o r t s of chemicals. I'm 

not — 

Q. I s a hydro- — 

A. — a s c i e n t i s t , so — 

Q. I s hydrocarbon a chemical on the p e r i o d i c table? 
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A. I'm not going t o answer t h a t . 

Q. Well, you know, then I would question the basis 

of your statement. 

CHAIRMAN FESMIRE: Okay, Ms. Foster, f i n i s h up 

here, a l l r i g h t ? 

MS. FOSTER: Thank you, I have no f u r t h e r 

questions, since the witness i s lea v i n g . 

CHAIRMAN FESMIRE: Mr. E i s e n f i e l d , t h e r e are — 

l e t ' s stand f o r any other questions. 

Are there any other questions of t h i s witness? 

Thank you, Mr. E i s e n f i e l d . 

MR. EISENFIELD: Thank you. 

CHAIRMAN FESMIRE: Yes, ma'am? 

MS. ARCHULETA: I would l i k e t o t e s t i f y . 

CHAIRMAN FESMIRE: Come on up. Do you want t o be 

sworn and subject t o cross-examination? 

MS. ARCHULETA: No thank you! 

(Laughter) 

MS. ARCHULETA: Thank you very, very much, but... 

CHAIRMAN FESMIRE: State your name f o r the 

record, please. 

MS. ARCHULETA: Yes, my name i s Deena Archuleta, 

and I am w i t h the Wilderness Society. I am a n a t i v e New 

Mexican, I'm also r a i s i n g my c h i l d r e n here i n New Mexico, 

and I want t o thank you f o r having these hearings, f i r s t 
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and foremost, and I respect the job you do. I t ' s a very 

d i f f i c u l t j o b , and I thank you f o r your time and s e r v i n g 

t h i s community. 

I t ' s important f o r a l l of us t o p r o t e c t our land, 

our water and our w i l d l i f e . Banning u n l i n e d p i t s i s a very 

important step i n t h i s d i r e c t i o n . 

To be t r u l y p r o t e c t i v e , the p i t r u l e needs some 

a d d i t i o n a l p r o v i s i o n s . Our main concern i s t h a t t h e r e 

should be no contamination of water, s o i l or a i r from the 

p i t s . The best way t o achieve t h i s i s t o keep t o x i c 

l i q u i d s t h a t can harm our water, s o i l and a i r s a f e l y away 

from them. 

With p i t s there i s always the r i s k of leaks, so 

we need t o be very c a r e f u l about where we permit them t o be 

used and how dangerous m a t e r i a l s i n them are managed. 

No o n - s i t e b u r i a l of t o x i c wastes. Where p i t s 

are used, companies should not be p e r m i t t e d t o bury the 

waste on s i t e . Toxic wastes from the p i t s should be hauled 

away and disposed of i n approved f a c i l i t i e s , which we know 

have a much more s t r i n g e n t regime of what — where they can 

be hauled away t o and the approved f a c i l i t i e s . 

The i n f o r m a t i o n t h a t we've heard today h i g h l i g h t s 

— t h a t we heard e a r l i e r today, h i g h l i g h t s the r i s k s from 

o i l and gas t o water and other resources. I n a d d i t i o n t o 

supporting the need f o r stronger p i t r u l e s , the data 
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compiled and p u b l i c i z e d by the OCD on the i n c r e d i b l e amount 

of groundwater contamination from o i l and gas operations 

shows the r e a l r i s k t o our water and c e r t a i n l y c a l l s i n t o 

question whether o i l and gas development can be conducted 

w i t h o u t r i s k t o our water supply. 

This supports the argument f o r p r o t e c t i n g such 

areas as Otero Mesa from d r i l l i n g , by p r o v i d i n g hard 

evidence t h a t gas and o i l development can harm our 

groundwater. Some places are j u s t too vu l n e r a b l e t o use 

p i t s . The hundreds of cases of contamination from p i t s 

cataloged by the OCD also show t h a t places w i t h v u l n e r a b l e 

water supplies, such as the s a l t basin under Otero Mesa are 

not safe places f o r use of p i t s . The OCD should i d e n t i f y 

other areas, as they have i n Otero Mesa, where the presence 

of water sources r e q u i r e d use — should use the closed loop 

system. 

OCD should provide f i n e s and enforcement. 

Through the proposed r u l e i t i s important — i t i s an 

important t o o l f o r p r o t e c t i o n of our land, our water and 

our w i l d l i f e . I t i s imperative t h a t the OCD guarantee t h a t 

any new r u l e s passed are enforced on the ground. Maybe 

t h i s i s where our l e g i s l a t u r e can come i n handy and make 

sure t h a t we have enough funding t o provide f o l k s on the 

ground. 

We would l i k e a cl e a r statement on how the OCD 
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intends t o enforce the r u l e s , such as through f i n e s and 

s h u t t i n g down the operations of p o l l u t a n t s — or p o l l u t e r s , 

excuse me, and commitment of s t a f f t o monit o r i n g the 

i n d u s t r y and ho l d i n g i t t o new standards. P i t s must not 

only be l i n e d but must also be bound t o p r o t e c t people and 

animals. P i t s should be constructed t o p r o t e c t our 

environment and also a d d i t i o n a l fencing and n e t t i n g 

requirements t o p r o t e c t our w i l d l i f e and stock animals and 

our people of New Mexico. 

Thank you. 

CHAIRMAN FESMIRE: Thank you, Ms. Arch u l e t a . 

I s t here anybody else t h a t would l i k e t o make a 

statement? I n the back there? 

FROM THE FLOOR: No questions? 

CHAIRMAN FESMIRE: Not when she j u s t makes an 

unsworn statement of p o s i t i o n . 

MR. MICOU: Commissioners, my name i s Johnny 

Micou. 

CHAIRMAN FESMIRE: Would you l i k e t o be sworn, or 

would you — 

MR. MICOU: No, I' d l i k e not t o be sworn i n . 

(Laughter) 

CHAIRMAN FESMIRE: Okay. 

MR. MICOU: I'm a re s i d e n t of Santa Fe, and I'm 

w i t h D r i l l i n g Santa Fe. 

STEVEN T. BRENNER, CCR 
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I do not have prepared comments. I j u s t wanted 

t o come forward and, as I've watched t h i s proceeding today, 

t o note t h a t o i l and gas a c t i v i t y has not come i n t o Santa 

Fe County y e t . People are alarmed i n Santa Fe County about 

t h i s prospect. 

But watching these hearings, and watching the 

animosity from the o i l and gas i n d u s t r y t o these proposed 

r u l e s i s troublesome. I t ' s going t o be hard f o r c i t i z e n s 

of Santa Fe County t o be welcoming the o i l and gas i n d u s t r y 

i n t o the county w i t h t h i s s o r t of a c t i v i t y , or t h i s 

a t t i t u d e , and I j u s t thought I ' d mention t h a t . 

And I'm concerned on the hundred m i l e r a d i u s , i s 

t h a t since we're i n c e n t r a l — Santa Fe County i s i n the 

c e n t r a l p a r t of New Mexico, whether we would a c t u a l l y be 

covered. And I ' d j u s t l i k e t o make t h a t e i t h e r a comment 

or a question. 

CHAIRMAN FESMIRE: Mr. Micou, I'm not able t o 

answer t h a t r i g h t now. 

MR. MICOU: Okay. 

CHAIRMAN FESMIRE: You might contact Mr. — 

MR. MICOU: A l l r i g h t — 

CHAIRMAN FESMIRE: — Price — 

MR. MICOU: — thank you. 

CHAIRMAN FESMIRE: — t o get an answer t o t h a t . 

MR. MICOU: I appreciate i t , thank you. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

162 

CHAIRMAN FESMIRE: Thank you, Mr. Micou. 

Oscar? 

MR. SIMPSON: I ' l l j u s t make my statement from 

here, since I'm not going t o be under sworn testimony. 

Anyhow, I'm Oscar Simpson, n a t i v e New Mexican, 

sportsman, c o n s e r v a t i o n i s t . I speak f o r the New Mexico 

W i l d l i f e Federation, who has 6000 supporters and members. 

I also represent the National W i l d l i f e Federation, which i s 

the l a r g e s t conservation o r g a n i z a t i o n i n the United States, 

but also they have an a d d i t i o n a l 6000 members i n New 

Mexico. 

We h i g h l y recommend and h i g h l y support the O i l 

Conservation D i v i s i o n ' s e f f o r t s t o b r i n g f o r t h t he r e a l 

f a c t s and science about contamination r e l a t e d t o p i t s and 

un l i n e d p i t s , and we f u l l y support your endeavors t o make 

sure t h a t we p r o t e c t our water resources which are our 

number-one — I t h i n k i t ' s more valuable than o i l and gas. 

Without water you have nothing. 

You look a t the h i s t o r i c a l p r a c t i c e s and e f f o r t s , 

which I have looked a t f o r over 3 0 years as a former 

r e g u l a t o r and a s t a t e r e g u l a t o r p r o t e c t i n g our p u b l i c water 

systems, we need t o take immediate a c t i o n , we need t o make 

sure t h a t our water i s protected, our a i r and also w i l d l i f e 

resources. And I commend you. 

We w i l l provide t e c h n i c a l testimony and/or 
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statements l a t e r on, but we commend your e f f o r t s , and we 

r e a l l y appreciate g e t t i n g t h i s i n f o r m a t i o n out on the 

website and showing the p u b l i c the f a c t s and i n f o r m a t i o n 

about what's going on i n New Mexico, e s p e c i a l l y r e l a t e d t o 

our water resources. 

Thank you. 

CHAIRMAN FESMIRE: Rachel, d i d you have a 

comment? 

MS. JANKOWITZ: Yeah, I j u s t wanted t o 

r e i t e r a t e — 

CHAIRMAN FESMIRE: S t a r t w i t h your name. 

MS. JANKOWITZ: — e a r l i e r t h a t the people a t the 

f r o n t of the room remember t o speak up. 

CHAIRMAN FESMIRE: Okay. I s the r e anybody else 

who would l i k e t o make a comment a t t h i s time? 

Okay. Mr. Brooks, are you prepared t o continue 

where we l e f t o f f during the power f a i l u r e ? 

MR. BROOKS: Yes, Mr. Chairman. I would l i k e t o 

address one housekeeping matter f i r s t , i f I may. 

CHAIRMAN FESMIRE: You may, s i r . 

MR. BROOKS: The reason f o r addressing t h i s now 

being t h a t we have a witness who was i n s t r u c t e d t o be a t 

the hearing who i s not present here but could be brought 

here i f necessary. 

I would l i k e t o tender i n t o evidence E x h i b i t s 
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Numbers 1 and 2, which are copies of the n o t i c e s t h a t were 

prepared and published i n the New Mexico R e g i s t e r and i n 

the Albuquerque Journa l and also t h a t were sent t o var i o u s 

persons by e-mail. 

I f t h ere i s no o b j e c t i o n t o those n o t i c e s being 

admitted f o r whatever they s t a t e , I t h i n k t h a t i t would be 

unnecessary f o r us t o c a l l a witness. I f there's going t o 

be a fo u n d a t i o n a l o b j e c t i o n , we have a designated witness 

we can c a l l . 

CHAIRMAN FESMIRE: Okay. 

MR. CARR: We have no o b j e c t i o n . 

CHAIRMAN FESMIRE: No objection? Mr. Hiser? 

MR. HISER: Even though i t ' s a foundation issue 

and I'm tempted, I won't, i f i t ' s a l l r i g h t . 

CHAIRMAN FESMIRE: I t looks l i k e we're going t o 

t a l k about foundation a l o t . 

(Laughter) 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: No o b j e c t i o n a t t h i s time. 

CHAIRMAN FESMIRE: Let's see, Ms. Belin? 

MS. BELIN: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Mr. Jantz? 

MR. JANTZ: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Okay. There being no 

o b j e c t i o n , we w i l l go ahead and admit OCD E x h i b i t s 1 and 2. 
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MR. BROOKS: Okay, w i t h the Commission's 

indulgence we w i l l c a l l Mr. Price back t o the stand. 

CHAIRMAN FESMIRE: Mr. Pr i c e , remembering t h a t 

you've been p r e v i o u s l y sworn; i s t h a t c o r r e c t ? 

WITNESS PRICE: Yes, your Honor. I j u s t wonder 

i f I could be de-sworn now — 

(Laughter) 

WITNESS PRICE: But yes. 

CHAIRMAN FESMIRE: Mr. Brooks, which tab are we 

on? I closed my book. 

MR. BROOKS: I t h i n k we were t a l k i n g about the 

400 and 500 p i t s . 

CHAIRMAN FESMIRE: Right, and t h a t was i n Tab — 

MR. BROOKS: I t may take me a minute t o f i n d 

t h a t . Yes, I bel i e v e i t i s i n Tab 6, and I t h i n k i t i s 

probably s l i d e number 15. 

And I have concluded my questioning of Mr. Pr i c e 

about how many p i t s there are reported on s l i d e 15, so... 

WAYNE PRICE. 

the witness h e r e i n , having been p r e v i o u s l y duly sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION (Resumed) 

BY MR. BROOKS: 

WITNESS PRICE: Okay, next s l i d e . 

This i s a s l i d e t h a t was put together by one of 
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my s t a f f engineers. I t — Over on the l e f t - h a n d side here, 

t h i s i s the p r i c e per b a r r e l of o i l . On the bottom i s the 

years. And t h i s curve here i s the number of p i t s t h a t were 

i n New Mexico. And we only have three o i n t s t h a t we've 

a c t u a l l y p l o t t e d . 

But my p o i n t here i s t o show, back i n — I read 

some of the testimony — back i n the e a r l y '70 and the '50s 

and the '60s i n which the p r i c e of o i l was extremely low, 

and t h e r e were a number of — obviously, of u n l i n e d p i t s 

t h a t companies were using, and they made some very v a l i d 

p o i n t s back then, i s t h a t the p r i c e of o i l d i d not — would 

not support p u t t i n g i n f r a s t r u c t u r e i n such as p i p e l i n e s , e t 

cetera, e t cetera. 

And so I t h i n k i t ' s k i n d of i n t e r e s t i n g t o note, 

as the p r i c e of o i l has gone up, and then we meet a 

d e f l e c t i o n p o i n t r i g h t here and a d e f l e c t i o n p o i n t r i g h t 

here as the p r i c e has gone up. And t h i s only goes t o $60 a 

b a r r e l . Of course, I guess we know i t ' s now up around i n 

the $90's, and I'm not s t a y i n g t h a t i t would stay t h e r e by 

any means. 

I'm j u s t t r y i n g t o p o i n t out t h a t as the p r i c e of 

o i l goes up, i t makes having no — or b a s i c a l l y having 

u n l i n e d p i t s — they b a s i c a l l y can a f f o r d not t o have these 

u n l i n e d p i t s . Now I'm t a l k i n g about u n l i n e d p i t s here. 

And so I t h i n k i t ' s j u s t a good g r a p h i c a l 
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r e p r e s e n t a t i o n t h a t as the p r i c e goes up — of course we 

know the cost of business goes up too, but you can see from 

here t h a t the number of p i t s are coming down. And I t h i n k 

the i n d u s t r y i s making a good e f f o r t i n t h a t area. 

But along these l i n e s , around '75 and then the 

•80s and the of course the '90s and the recent p i t r u l e , 

which i s about r i g h t i n here, those were also added e f f e c t s 

t o having p i t s t o be reduced. 

And so t h a t ' s a l l t h i s s l i d e shows. To me i t ' s 

j u s t a good c o r r e l a t i o n : The more money we can get o f f the 

o i l and gas revenues, then we can a f f o r d some of the more 

environmental p r o t e c t i o n s t h a t we have. 

Next s l i d e . 

MR. HISER: Mr. Chairman, before Mr. P r i c e goes 

on, I was j u s t wondering i f you could have him c l a r i f y 

whether t h i s was t o t a l p i t s or unl i n e d p i t s . You sa i d both 

d u r i n g the course of your p r e s e n t a t i o n . 

WITNESS PRICE: This i s u n l i n e d p i t s . 

MR. HISER: Okay, so i t ' s j u s t the number of 

un l i n e d p i t s . 

WITNESS PRICE: This i s u n l i n e d p i t s . 

MR. HISER: Thank you. 

WITNESS PRICE: Right. 

Next s l i d e ? 

This was j u s t the gas p r i c e versus p i t s , almost 
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the same t h i n g . 

Next s l i d e . 

Okay, modeling of small u n l i n e d p i t s . We've done 

some modeling f o r small u n l i n e d p i t s . We selected the San 

Juan Basin area. We used 5000 m i l l i g r a m s per l i t e r of 

c h l o r i d e as a t r a c e r . We used small q u a n t i t y discharges, 

less than a b a r r e l a day. 

We used t y p i c a l i n p u t parameters. Mr. Ed Hansen 

w i l l t a l k about those i n p u t parameters i n more d e t a i l . 

However, i n your packet there are modeling i n p u t parameters 

and output sheets. 

We v a r i e d the distance from the p i t s and we 

v a r i e d the p i t sizes. We selected a distance t o 

groundwater set a t 50 f e e t , and then we looked a t 

cumulative e f f e c t s . 

Next s l i d e . 

Q. (By Mr. Brooks) Now Mr. P r i c e , what were you 

t r y i n g t o achieve? What question were you t r y i n g t o answer 

w i t h t h i s modeling? 

A. Okay, what we're t r y i n g t o show here i n the 

modeling i s t h a t u n l i n e d p i t s , even though you put very, 

very small q u a n t i t i e s i n , i t can t r a v e l t o a distance of 50 

f e e t and contaminate groundwater. 

Remember, e a r l i e r i n my s l i d e p r e s e n t a t i o n I had 

t a l k e d about the nonvulnerabie area, a s e n s i t i v e area t h a t 
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was d e f i n e d where groundwater was deeper than 50 f e e t . And 

so what I'm t r y i n g t o p o i n t out i s t h a t u n l i n e d p i t s , even 

w i t h very, very small q u a n t i t i e s , w i l l indeed contaminate 

groundwater, and t h a t ' s my p o i n t here. 

Q. Now were you t r y i n g t o determine how long i t 

would take f o r the p i t contents t o migrate so as t o 

contaminate groundwater? Was t h a t the purpose of — 

A. That wasn't my number one o b j e c t i v e , but t h a t ' s 

— I guess t h a t ' s the r e s u l t of — the modeling w i l l show 

t h a t . 

Q. Okay. Now the models t h a t you used, are these 

modeling procedures t h a t are standard i n the environmental 

engineering business? 

A. Yes, they are. 

Q. And have these models t h a t you have used, have 

they been peer-reviewed? 

A. Yes, by EPA. 

Q. Okay, you may continue. 

A. Next s l i d e . 

Here's j u s t an example of a p i t w i t h p u t t i n g one 

b a r r e l per day i n . 5000 m i l l i g r a m s per l i t e r , t h a t ' s a 

p r e t t y low concentration of s a l t s . 50 f e e t t o groundwater. 

And you know, i t ' s no s u r p r i s e here. I t shows 

t h a t the l a r g e r p i t i s going t o contaminate more than the 

smaller p i t , and the time frame i s f a i r l y q u i c k l y . 
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Next s l i d e . 

Q. Now here you're t a l k i n g about u n l i n e d p i t s ? 

A. These are a l l u n l i n e d p i t s . 

Next s l i d e . Next s l i d e . 

Okay, here I provided modeling of — and we d i d 

cumulative e f f e c t s , meaning two p i t s adjacent t o each 

other. Of course, as y o u ' l l see here, the 30-by-30 p i t 

contaminated more, and... 

Now the dotted l i n e i s the cumulative, more than 

one p i t , a c t u a l l y two p i t s . The s o l i d l i n e i s one p i t . 

And I t h i n k what's r e a l l y important t o show here 

i s , look a t the time frame here. Of course, t h i s i s no 

s u r p r i s e . The more waste you put i n t o a stream, the more 

waste you put i n t o water, groundwater, then the quicker 

you're going t o exceed the standard. 

And t h i s l i n e along the bottom here i s the 

groundwater standard minus 50 p a r t s per m i l l i o n , which i s 

the t y p i c a l background of most of the a q u i f e r s i n New 

Mexico, freshwater a q u i f e r s . 

Q. Now — 

A. And so my p o i n t here i s t h a t the cumulative 

impact i s a l o t quicker. I t looks l i k e around 15 years or 

so. 

Q. Now as you're modeling, you assumed t h a t the two 

p i t s were adjacent t o one another — 
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A. That's c o r r e c t — 

Q. — you said? 

A. — they are. 

Q. Now i f the p i t s were some shor t distance a p a r t , 

l i k e — say they were 10 f e e t apart. Would t h e r e s t i l l be 

cumulative e f f e c t s ? 

A. There would s t i l l be cumulative e f f e c t s ? 

Q. But i t would be less than i f they were adjacent? 

A. They would be. 

Q. But you d i d n ' t model t h a t — 

A. We d i d not model — 

Q. — scenario q u a n t i t a t i v e l y ? 

A. We would have l i k e d t o model 50,000 p i t s , but we 

d i d n ' t have the time t o do t h a t . Nor the manpower. 

Q. Based on t h i s concept of cumulative e f f e c t s , I 

know you can't say anything q u a n t i t a t i v e l y because you 

d i d n ' t do the modeling, but q u a l i t a t i v e l y would you say 

t h a t a la r g e number — the l a r g e r the number of p i t s — 

MS. FOSTER: Objection. 

Q. (By Mr. Brooks) — i n a small area — 

CHAIRMAN FESMIRE: Hang on, there's an o b j e c t i o n . 

I don't know what i t i s y e t . 

MS. FOSTER: Well, i t would seem t h a t t he 

at t o r n e y i s leading the witness again. 

CHAIRMAN FESMIRE: Ms. Fos- — 
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MS. FOSTER: I would j u s t ask t h a t a question be 

asked, as opposed t o a statement. 

MR. BROOKS: I would l i k e t o rephrase the 

question, Mr. Chairman. 

CHAIRMAN FESMIRE: Okay, w e ' l l s u s t a i n t he 

o b j e c t i o n . Y o u ' l l rephrase the question, Mr. Brooks. 

Q. (By Mr. Brooks) I f you had — Can you make a 

statement as t o whether or not a s i g n i f i c a n t number of p i t s 

i n a small area would r e s u l t i n a higher p r o b a b i l i t y of — 

un l i n e d p i t s , we're t a l k i n g about — would r e s u l t i n a 

higher p r o b a b i l i t y of contamination than j u s t one p i t i n a 

given area, whatever the area might be? 

MS. FOSTER: Objection. 

CHAIRMAN FESMIRE: Want t o t r y again, Mr. Brooks? 

(Laughter) 

MR. BROOKS: Okay. 

CHAIRMAN FESMIRE: I t h i n k you can make i t r e a l 

simple. He probably knows what you're asking now. 

MR. BROOKS: Okay. 

(Laughter) 

Q. (By Mr. Brooks) I s there a correspondence 

between the number of p i t s i n the v i c i n i t y of a p a r t i c u l a r 

groundwater source and the amount of contamination t h a t 

w i l l reach t h a t groundwater source from those p i t s ? 

A. Yes. 
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Q. Thank you. 

A. Next s l i d e . 

Here we modeled where the receptor, l i k e a w e l l , 

would be 200 f e e t away from the p a r t i c u l a r w e l l . Of course 

you see the time frame i s a l o t longer now. I t ' s around 50 

years. But i t s t i l l — as you can see by these curves, 

i t ' s s t i l l contamination t o groundwater. 

Now you've got t o understnad t h a t t h i s i s a very, 

very small q u a n t i t y , one b a r r e l per day w i t h 80 percent 

evaporation of t h a t . And so these are very, very small 

q u a n t i t i e s going i n t o u n l i n e d p i t s and t r a v e l i n g a distance 

of 50 f e e t and contaminating the groundwater. 

Next s l i d e . 

Modeling conclusions. Three major p o i n t s here. 

Very small q u a n t i t i e s may cause groundwater 

contamination over time. 

50-foot separation does not p r o t e c t groundwater 

when a c o n t i n u a l source i s a v a i l a b l e . I t h i n k t h a t ' s 

r e a l l y important r i g h t t h e r e , t h a t we a l l understand. I f 

you cut the source o f f , you probably won't have 

contamination. But i f you continue t o have a source of 

water and an u n l i n e d p i t , the p r o b a b i l i t y i s extremely high 

you w i l l have contamination. 

And then of course cumulative e f f e c t s compound 

the problem. 
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Next s l i d e . 

Q. Now w i t h regard t o t h a t water source, i s i t t r u e 

— or, i f I can s t a t e t h i s i n a nonleading manner t o the 

s a t i s f a c t i o n of counsel, does contamination move t o 

groundwater f a s t e r i f the p i t i s f u l l of water? 

MS. FOSTER: Objection. 

CHAIRMAN FESMIRE: Overruled. 

WITNESS PRICE: Yes. 

Q. (By Mr. Brooks) And i s t h a t what you're 

r e f e r r i n g t o when you say, When a source i s a v a i l a b l e ? 

A. Yes. 

Q. Thank you. 

A. Next s l i d e . 

So how many unl i n e d p i t s are remaining? Our best 

estimate i s 2000. That's u n l i n e d p i t s . Long-term impact 

i s unknown a t t h i s time. 

Here i s an example — You've seen t h i s s l i d e 

before, t h i s i s an u n l i n e d p i t i n the area between Hobbs 

and Carlsbad. I t ' s i n the exempted, and — 

Next s l i d e . 

— we're standing a t a ranch house, and t h i s red 

c i r c l e shows where t h i s p i t i s located. I t ' s about 150 

yards across t h e r e . 

Next s l i d e . 

Here's one of the three or f o u r houses t h a t i s a t 
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t h i s ranch house. They do have f r e s h water i n t h i s area, 

and they're i n close p r o x i m i t y t o t h i s u n l i n e d p i t . 

Q. Now Mr. Pri c e , as a matter of foundation, s l i d e s 

25, 26 and 27, were those p i c t u r e s taken by you or by a 

member of your s t a f f i n your presence? 

A. Go back t o them. 25? 

Q. 25 i s the p i t , 26 i s the view — 

A. These s l i d e s were taken by myself. 

Q. And were you present on t h a t occasion? 

A. Yes. 

Q. And i s s l i d e 26 a view from — 

A. — the ranch house. 

Q. — the house t h a t i s depicted i n s l i d e number 27? 

A. Yes. 

Q. Now i s there a water w e l l , an a c t i v e water w e l l , 

l o c a t e d a t t h a t ranch house? 

A. Yes. 

Q. Thank you. 

A. Next s l i d e . Go t o — Keep going. 

Okay, now we're going t o have some groundwater 

evidence presented by Mr. von Gonten, our senior 

h y d r o l o g i s t . 

And Ed Hansen, do you want t o — would you l i k e 

t o d r i v e f o r Glenn? Let Glenn come over here. I guess we 

need another c h a i r . 
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MR. BROOKS: Okay, pursuant t o the manner of 

pr e s e n t a t i o n t h a t I announced t o the Commission a t the 

beginning of our pres e n t a t i o n t h i s morning, I w i l l now c a l l 

Mr. von Gonten f o r the purpose of making h i s p r e s e n t a t i o n 

t h a t i s r e l e v a n t t o the matters t h a t Mr. Pri c e has 

t e s t i f i e d t o , a f t e r which both witnesses w i l l be submitted 

f o r cross-examination. 

CHAIRMAN FESMIRE: Mr. von Gonten, you understand 

t h a t you've been p r e v i o u s l y sworn, have you not? 

WITNESS VON GONTEN: Yes, s i r . 

CHAIRMAN FESMIRE: Continue. 

GLENN VON GONTEN. 

the witness h e r e i n , having been p r e v i o u s l y d u l y sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION (Resumed) 

BY MR. BROOKS: 

Q. Would you s t a t e your name, please, f o r the 

record? 

A. Glenn von Gonten. 

Q. And by whom are you employed? 

A. The O i l Conservation D i v i s i o n . 

Q. And what i s your t i t l e ? 

A. Senior Hydrologist. 

Q. Are you a g e o l o g i s t , Mr. von Gonten? 

A. Yes, I have a bachelor's and a master's degree i n 
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geology. 

Q. Would you give a b r i e f resume of your work 

experience? 

A. Yes, s i r . I s t a r t e d work w i t h the O i l 

Conservation D i v i s i o n about the l a s t day or so of January, 

2005, so I've been w i t h the OCD i n the Environmental Bureau 

over two and a h a l f years now. 

P r i o r t o t h a t , from November, '99, t o January, 

2005, I was a — employed w i t h the Environmental Bureau 

[ s i c ] . I was a supervisor and d e a l t p r i m a r i l y w i t h 

Department of Defense hazardous waste s i t e s , hazardous 

waste r e g u l a t e d s i t e s . 

P r i o r t o t h a t , from '93 t o when I j o i n e d t he 

Environment Department i n '99, I was working a t a s i m i l a r 

j o b w i t h the Department of Environmental Q u a l i t y f o r the 

Commonwealth of V i r g i n i a , i n Richmond, V i r g i n i a . I d e a l t 

mostly w i t h RCRA c o r r e c t i v e a c t i o n and p e r m i t t i n g issues 

w i t h a broader spectrum of i n d u s t r i e s , i n d u s t r i e s i n c l u d i n g 

manufacturing as w e l l as the Department of Defense. 

P r i o r t o t h a t , i n 1977 through the next 14 years, 

I worked i n the o i l and gas i n d u s t r y , a v a r i e t y of 

p o s i t i o n s . 

CHAIRMAN FESMIRE: Mr. von Gonten, would you 

speak up, please? 

WITNESS VON GONTEN: Yes, s i r . From 1977 I 
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s t a r t e d work w i t h a company c a l l e d E x p l o r a t i o n Logging. I 

took a break t o get my master's degree, and I went t o work 

f o r Conoco, and then I went t o work f o r ARCO. 

Q. (By Mr. Brooks) Mr. von Gonten, would you 

summarize your experience i n groundwater hydrology? 

A. Well, I've been working mostly w i t h groundwater 

contamination f o r the past 14 years, as I mentioned, w i t h 

the Department of Environmental Q u a l i t y i n V i r g i n i a , t he 

Hazardous Waste Bureau i n the Environment Department, and 

here w i t h the O i l Conservation D i v i s i o n . I have 

postgraduate t r a i n i n g i n hydrogeology from the U n i v e r s i t y 

of Houston and Oklahoma State U n i v e r s i t y . 

MR. BROOKS: Mr. Chairman, we tender Mr. von 

Gonten as an expert witness i n geology and hydrology. 

CHAIRMAN FESMIRE: Are there any objectio n s ? 

MR. CARR: No o b j e c t i o n . 

MR. HISER: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Let the record r e f l e c t no 

o b j e c t i o n . Mr. von Gonten w i l l be so admitted. 

FROM THE FLOOR: Could the witness speak a l i t t l e 

louder, please? 

WITNESS VON GONTEN: I ' l l t r y . 

CHAIRMAN FESMIRE: Okay. 

Q. (By Mr. Brooks) Mr. von Gonten, I b e l i e v e you're 

going t o be making your pre s e n t a t i o n , which has been 
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i d e n t i f i e d as OCD E x h i b i t 12? 

A. Yes, s i r . 

Q. And we w i l l proceed i n the same way. I w i l l not 

i n t e r r u p t you unless I have questions. 

A. I w i l l be t a l k i n g f i r s t about the hydrogeology of 

the San Juan Basin and focusing on the s o - c a l l e d v u l n e r a b l e 

areas and the nonvulnerabie areas. 

Next s l i d e . 

The San Juan Basin, of course, i s loc a t e d i n the 

northwest p a r t of New Mexico and includes — major p a r t of 

i t i s i n San Juan County and Rio A r r i b a County. And the 

State Engineer declared" the San Juan Basin an underground 

water basin. 

Next s l i d e , please. 

Q. Now Mr. von Gonten, one question on t h a t l a s t 

s l i d e . I s t h i s a d e p i c t i o n of the declared groundwater 

basins i n New Mexico t h a t have been declared by the State 

Engineer? 

A. Yes, t h i s published by the State Engineer's 

O f f i c e . A l l of the basins have been declared i n the State 

of New Mexico. 

Q. I t looks l i k e there's a declared basin 

everywhere; i s t h a t correct? 

A. That's c o r r e c t . 

CHAIRMAN FESMIRE: Mr. von Gonten, could you 
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speak up a l i t t l e more? 

WITNESS VON GONTEN: I ' l l t r y . 

Q. (By Mr. Brooks) Continue. 

A. Next s l i d e , please. 

This i s a geologic map of the San Juan Basin. 

I ' l l be t a l k i n g here — focusing on the t e r t i a r y aquifers. 

The l i g h t brown — I'm sorry, t h i s i s not working r i g h t . 

Okay, the l i g h t brown formation i s the San Jose formation, 

which overlies the Nacimiento and Animas formations, shown 

i n darker brown. These are two uppermost t e r t i a r y 

aquifers. I ' l l be using them to i l l u s t r a t e my points. 

However, I should point out that there are older 

Cretaceous and Jurassic aquifers i n the San Juan Basin. 

They're depicted i n various colors of green to the west and 

to the southwest. 

Next s l i d e , please. 

My primary reference is this publication, USGS 

1990, which is the hydrologic atlas entitled the 

Hydrogeology of the San Jose, Nacimiento and Animas 

Formations in the San Juan Structural Basin, New Mexico, 

Colorado, Arizona and Utah. 

As I mentioned, there were a number of — 

Next s l i d e , please. 

As I mentioned, there were a number of other, 

older aquifers, which are used as water supplies i n the San 
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Juan Basin. They include the Ojo Alamo sandstone, the 

K i r t l a n d shale, the F r u i t l a n d formation, the P i c t u r e d C l i f f 

sandstone, the C l i f f House sandstone, the Point Lookout 

sandstone, the Gallup sandstone, the Dakota sandstone, the 

Morrison formation, and the Entrada sandstones. These are 

Jur a s s i c and Cretaceous age. They are older than the 

T e r t i a r y a q u i f e r s t h a t I ' l l be r e f e r r i n g t o next. 

Q. Okay — 

A. Next s l i d e , please. 

Q. — Mr. von Gonten, the absence — does the 

absence of the San Jose, Nacimiento and Animas formations 

i n some p o r t i o n s of the Basin mean t h a t there•s not any 

f r e s h groundwater i n those areas? 

A. No, i t means t h a t the f r e s h water i s i n the o l d e r 

Cretaceous- and Jurassic-formation a q u i f e r s . 

Q. Continue. 

A. This s l i d e depicts the uppermost San Jose 

for m a t i o n i n pink, the underlying Nacimiento formation i n 

blue, and the Animas formation i n purple. I would p o i n t 

out t h a t only a small f r a c t i o n of the Animas for m a t i o n 

a c t u a l l y outcrops i n northern New Mexico. I t occurs 

p r i m a r i l y i n southern Colorado. 

This f i g u r e also depicts the l o c a t i o n a t t h a t 

time of o i l and gas w e l l s and water w e l l s . 

Next s l i d e , please. 
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This i s a p i c t u r e of the same for m a t i o n , however 

t h i s w e l l focuses on the water w e l l s and springs, showing 

the general d i s t r i b u t i o n of water w e l l s known t o the USGS 

at the time of the p u b l i c a t i o n . 

Next s l i d e , please. 

There are two major databases which d e t a i l t he 

l o c a t i o n s and designated uses of water w e l l s p e r m i t t e d by 

the O f f i c e of State Engineer. They are from the USGS and 

from the O f f i c e of the State Engineer. 

These databases are a v a i l a b l e from the New Mexico 

Resource Geographic Inf o r m a t i o n System, and t h i s i s a GIS 

c l e a r i n g house of data f o r New Mexico. 

Next s l i d e . 

Q. I s t h a t what RGIS stands f o r ? 

A. Yes, s i r . 

Q. I t h i n k everyone — I'm assuming everyone 

probably knows what OSE and USGS stand f o r , so I won't ask 

you t h a t . Go ahead. 

CHAIRMAN FESMIRE: Well, f o r the record l e t ' s go 

ahead and put i t on. 

WITNESS VON GONTEN: Okay the USGS i s the United 

States Geological Survey, and the O f f i c e of State Engineer 

i s OSE. 

Next s l i d e , please. 

These two f i g u r e s side by side show the coverage 
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of each database, from the OSE on the l e f t t o the USGS on 

the r i g h t . As w i t h a l l databases, they are a work i n 

progress, and they do not e x a c t l y have the same coverage. 

I would p o i n t out t h a t i n the l e f t - h a n d f i g u r e 

p a r t of the San Juan County i s showing a sparse 

d i s t r i b u t i o n of water w e l l s , whereas there's a much gr e a t e r 

d i s t r i b u t i o n depicted on the USGS database. 

Also i n Roosevelt County, t o the n o r t h of Lea, 

there's shown t o be a gap or a lack of water w e l l s , whereas 

the other database shows a very high c o n c e n t r a t i o n . 

The p o i n t here i s t h a t t h i s i s the best a v a i l a b l e 

data. I combined these two databases f o r the next few 

e x h i b i t s . 

Next s l i d e , please. 

This map was generated using RGIS Explorer and 

the data derived from both the US and O f f i c e of State 

Engineer's database, and i t depicts the l o c a t i o n s of water 

w e l l s i n the San Juan Basin. The water w e l l s are more 

v i s i b l e , the c l o s e r t h a t you zoom i n . 

I should p o i n t out t h a t I also r e s t r i c t e d the 

e x t e n t of the database t h a t I was using a subset o f , so 

t h a t I would be able t o work w i t h the software f a s t e r . 

Next s l i d e , please. 

Q. (By Mr. Brooks) I'm sorr y , Mr. von Gonten, what 

are you t r y i n g t o show w i t h s l i d e number 10? 
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A. These are the l o c a t i o n s of water w e l l s as 

documented i n the two databases t h a t I r e f e r r e d t o . 

Q. Does t h i s show anything about the l o c a t i o n of 

these w e l l s w i t h reference t o the topography? 

A. I t does. This i s not a topographic map, i t ' s a 

s h a d e d - r e l i e f base map. You can see the major drainages i n 

the n o r t h . This i s the La P l a t a , the Animas and the San 

Juan Rivers, and then you can see the other drainages which 

feed i n t o t h a t drainage system. 

Q. Now given the way the vulnerable area i s de f i n e d , 

does t h i s show water w e l l s t h a t are not l o c a t e d i n the — 

or t h a t are located outside the vulnerable area? 

A. I w i l l get t o t h a t i n a moment — 

Q. Okay. 

A. — but yes, there are water w e l l s depicted on 

t h i s map t h a t are located i n the vulnerable area, and there 

are water w e l l s t h a t are located i n the s o - c a l l e d 

nonvulnerabie area. 

Q. Okay, go ahead. 

A. Next s l i d e , please. 

Because of the way t h a t the v u l n e r a b l e area i s 

d e f i n e d i n Rule 50, i t ' s very d i f f i c u l t t o get an exact 

number from querying the two databases on how many water 

w e l l s are located i n the nonvulnerabie area or the 

vulnerable area. The p o i n t i s t h a t water w e l l s occur i n 
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both the vulnerable area and nonvulnerabie areas. And the 

O f f i c e of the State Engineer was not in v o l v e d i n the 

designa t i o n of the nonvulnerabie area where p i t s are 

pe r m i t t e d by Rule 50. 

Q. Okay, Mr. von Gonten, your s l i d e says, An unknown 

but s i g n i f i c a n t number of water w e l l s are l i s t e d i n the OSE 

iWATERS database i n the vulnerable area. Would i t also be 

f a i r t o say t h a t an unknown but s i g n i f i c a n t number of water 

w e l l s are located outside the vulnerable area? 

A. Yes, t h a t would be f a i r t o say, t h a t they are 

loca t e d i n the so- c a l l e d nonvulnerabie area. 

Q. Continue. 

A. The vulnerable area i s defined i n subparagraph 

( g ) , paragraph (2) of subsection C of 19.15.2.50 NMAC. 

Next s l i d e , please. 

And t h a t Rule 50 states t h a t , Unlined p i t s s h a l l 

be allowed i n the f o l l o w i n g areas, provided t h a t the 

operator has submitted and the D i v i s i o n has approved an 

a p p l i c a t i o n f o r a permit as provided i n Section 50 of 

19.15.2 NMAC, and provided t h a t the p i t s i t e i s not loc a t e d 

i n f r e s h water-bearing a l l u v i u m or i n a wellhead p r o t e c t i o n 

area. 

Then the r e g u l a t i o n goes on t o a c t u a l l y d e f i n e 

what we r e f e r t o as the exempted area. But I'm focusing 

now on the nonvulnerabie area, so f o r completeness i t — 
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Next s l i d e . 

— continues, ending w i t h the area t h a t ' s being 

defin e d , t h a t — This c i t a t i o n s t a r t s — or ends the l a s t 

s e c t i o n here w i t h the exempted area, which i s Township 23 

South, Range 30 East, NMPM, Sections 1 through 19. And the 

next s e c t i o n has t o do w i t h the nonvulnerabie, and i t 

s t a t e s — 

Q. Now Mr. von Gonten, what p a r t of the s t a t e i s the 

exempted area located — 

A. That's located i n Eddy and Lea Counties. 

Q. That's i n southeast New Mexico? 

A. I t i s located i n the southeast. 

Q. And i n what p a r t of the s t a t e i s the v u l n e r a b l e 

area located? 

A. The vulnerable area i s p r i m a r i l y i n San Juan and 

Rio A r r i b a Counties. 

Q. And i s the nonvulnerabie area — how i s t h a t — 

Well, you have the p o r t i o n of the r u l e s t a t e d here? 

A. That's the i n t e n t of t h i s s l i d e . 

Q. Okay, go ahead and describe i t . 

A. So the nonvulnerabie area i s t h a t area w i t h i n San 

Juan, Rio A r r i b a , Sandoval and McKinley counties t h a t i s 

out s i d e the v a l l e y s of the San Juan, Animas, Rio Grande and 

La Plata Rivers, which are bounded by the topographic l i n e s 

on e i t h e r side of the r i v e r s t h a t are 100 v e r t i c a l f e e t 
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above the r i v e r channels, measured perpendicular t o the 

r i v e r channels, and i s outside those areas t h a t l i e w i t h i n 

50 v e r t i c a l f e e t , measured p e r p e n d i c u l a r l y t o the drainage 

channel of a l l perennial and ephemeral creeks, canyons, 

washes, arroyos and draws, and i s — 

Next s l i d e . 

— outside the areas between the above-named 

r i v e r s and the Highland Park D i t c h , H i l l s i d e Thomas D i t c h , 

Cunningham D i t c h , Farmers D i t c h , H a l f o r d Independent D i t c h , 

C i t i z e n s D i t c h or Hammond D i t c h , provided t h a t no 

p r o t e c t a b l e ground water i s present or i f present, w i l l not 

be adversely a f f e c t e d ; or any area where the discharge i n t o 

the p i t meets the New Mexico Water Q u a l i t y C o n t r o l 

Commission ground water standards. 

Q. Now the vulnerable area, then, i s e n t i r e l y i n San 

Juan, Rio A r r i b a — the nonvulnerabie, I'm s o r r y , i s 

e n t i r e l y i n San Juan, Rio A r r i b a , Sandoval and McKinley 

Counties? 

A. Yes. A c t u a l l y , we're — t e c h n i c a l l y , I t h i n k , 

Rule 50 t a l k s about unlined p i t s . We r e f e r t o — by 

e a r l i e r rulemaking or e a r l i e r orders, t o the nonvulnerabie 

area and the exempted area, but the a c t u a l language i s as 

shown here. That i s what i s meant by the nonvulnerabie 

area. 

Q. Now i t l i s t s a l l these r i v e r v a l l e y s — 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

188 

MS. FOSTER: Mr. Chairman, I b e l i e v e t h a t they 

s t a t e d i t , but I t h i n k I missed i t , the s p e c i f i c s e c t i o n i n 

Rule 50 t h a t t h i s quote a c t u a l l y comes from. Could I j u s t 

have t h a t ? 

WITNESS VON GONTEN: Yes, i t ' s on page 12 — 

MR. BROOKS: — subparagraph (g) of paragraph (2) 

of subsection C of 19.15.2.50 NMAC. 

MS. FOSTER: Thank you. 

Q. (By Mr. Brooks) Well, are these the upland areas 

of the San Juan Basin? 

A. I n general, they are the areas t h a t are out of 

the r i v e r drainages. 

Q. And t h i s i s the nonvulnerabie area? 

A. Those would be the nonvulnerabie areas. The 

vul n e r a b l e areas would be below t h a t area, which i s e i t h e r 

50 or 100 f e e t above the r i v e r channel. 

Q. Continue. 

A. Next s l i d e . 15, please. 

OCD d r a f t e d approximately 165 p i t s [ s i c ] t h a t 

d e p i c t the vulnerable area. 

CHAIRMAN FESMIRE: P i t s or maps? 

WITNESS VON GONTEN: Maps, 165 maps t h a t d e p i c t 

the v u l nerable area and also the nonvulnerabie areas. 

These maps are on f i l e i n the Santa Fe o f f i c e and are 

a v a i l a b l e t o i n d u s t r y f o r review. No member of i n d u s t r y 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

189 

has requested t o review these maps f o r the past two years 

t h a t 11m aware o f . 

How does the i n d u s t r y know which areas are 

vulnerable as defined? And I t h i n k my p o i n t here i s , as 

defined i s not as e a s i l y as the d e f i n i t i o n f o r the exempted 

area, which i s defined by township, s e c t i o n and range. 

A c t u a l l y , i n d u s t r y doesn't. T h e y ' l l have t o determine f o r 

themselves, l o o k i n g a t topographic maps, whether a proposed 

w e l l s i t e l o c a t i o n i s i n a vulnerable area or a 

nonvulnerabie area. 

Next s l i d e , please. 

This f i g u r e , which you have seen before, shows 

the area t h a t I ' l l be discussing, t h a t I am d i s c u s s i n g , the 

v u l n e r a b l e areas/nonvulnerable area. I t ' s a very busy map. 

Of course, there's a l o t of p r i m a r i l y gas w e l l s . This i s 

the — I b e l i e v e , the La P l a t a , the Animas, the San Juan 

River, p l u s the drainages t h a t feed i n t o the San Juan River 

system. 

This map depicts the o i l and gas w e l l s , p r i m a r i l y 

gas w e l l s , located i n the northwest. OCD Rules s p e c i f y i n 

general approximately 160-acre spacing, but because t h e r e 

can be several pools c o l l o c a t e d — t h a t i s , t h a t have 

stacked pay — there can be more than f o u r w e l l s per square 

m i l e . 

I t i s possible or even l i k e l y t h a t each producing 
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w e l l t h a t you see on t h i s map i s associated w i t h more than 

p i t d u r i n g i t s producing l i f e t i m e , one o r i g i n a l d r i l l i n g or 

reserve p i t , one production p i t , and maybe several workover 

p i t s . 

OCD does not know how many p i t s are b u r i e d i n the 

northwest. 

Next s l i d e , please. 

This t a b l e i s based on i n f o r m a t i o n from the State 

Engineer's O f f i c e . There's several t h i n g s I want t o p o i n t 

out, i s t h a t , again, because t h i s i s the State Engineer's 

O f f i c e which d i d not have complete coverage of the water 

w e l l s i n the western p a r t of San Juan County, presumably 

because t h a t ' s the Navajo n a t i o n and they don't share t h a t 

i n f o r m a t i o n w i t h the State Engineer, but they do share i t 

t o a gr e a t e r degree w i t h the USGS, you see t h a t San Juan 

County has less than 1900 w e l l s . 

The two numbers here are showing t h a t — the 

f i r s t number i s the number of w e l l s r e p o r t e d i n the 

database t h a t are located w i t h a depth t o water of 60 f e e t 

or l e s s . I t h i n k t h i s i s under-representation i n San Juan 

County, but I t h i n k the percentages are probably about the 

same. 

Approximately 90 percent of the w e l l s i n San Juan 

County are located a t a depth t o water of 60 f e e t or l e s s . 

This i s important because, assuming t h a t you have perhaps a 
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10-foot-deep p i t and you have a 50-foot separation, you can 

see t h a t the requirement i n the proposed p i t r u l e would say 

t h a t approximately 90 percent of the time you would be 

unable t o advance a w e l l there using a l i n e d p i t , you would 

have t o go closed loop. 

The percentages i n Rio A r r i b a are 81 percent. 

And i n the southeast — t h i s i s a l i t t l e b i t out 

of order — i t ' s roughly 69 percent i n Eddy County, and i n 

Lea County, which has the Ogallala a q u i f e r , i t i s a much 

higher percentage of 87.3 percent. 

For reference, I also queried the database f o r 

i n f o r m a t i o n t h a t would be re l e v a n t i n r e p r e s e n t i n g the 

a c t i v i t y t h a t ' s c u r r e n t l y going on i n the northeast i n 

Colfax County. Smaller number of w e l l s . The percentage i s 

64.7 percent. 

This documents t h a t most water w e l l s i n the area 

t h a t we're concerned w i t h are f a i r l y shallow. 

At t h i s p o i n t , Mr. Brooks, I would l i k e t o hand 

out the replacement pages f o r the Commission. 

MR. BROOKS: Mr. Chairman, honorable 

Commissioners, because the black-and-white copies of some 

of these s l i d e s are e s s e n t i a l l y i l l e g i b l e , Mr. von Gonten 

has prepared copies i n c o l o r of c e r t a i n of these p i c t o r i a l 

s l i d e s . We would l i k e t o o f f e r them f o r the Commissioners 

t o s u b s t i t u t e , i f they wish t o do so. 
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CHAIRMAN FESMIRE: Okay. Mr. Carr, do you have 

any objection? 

MR. CARR: No, I do not. 

CHAIRMAN FESMIRE: Mr. Hiser, Ms. Foster? 

MR. HISER: (Shakes head) 

MS. FOSTER: (Shakes head) 

CHAIRMAN FESMIRE: Anybody have an — any of the 

attorneys have an objection? 

MS. BELIN: (Shakes head) 

MR. BROOKS: Y o u ' l l need one f o r the Commission 

counsel also. 

WITNESS VON GONTEN: We won't have enough t o 

provide — 

MR. BROOKS: Okay, I guess — Yeah, okay. 

You may continue. 

CHAIRMAN FESMIRE: Continue, please, s i r . 

WITNESS VON GONTEN: Next s l i d e , please. 

This i s a f i g u r e t h a t d epicts the l o c a t i o n of 

select e d water w e l l s i n the San Juan Basin. To enable the 

software t o work f a s t e r , I r e s t r i c t e d the l a r g e r database 

by l a t i t u d e and longitude. 

The O f f i c e of the State Engineer's database has 

more than 148,000 water w e l l s , and the USGS has more than 

31,000 water w e l l s . The blue dots are water w e l l s — 

a c t u a l l y , both the blue, the red and t h a t one s i n g l e green 
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dot are water w e l l s t h a t were captured by the combination 

of the two databases. The l a r g e r red dots are water w e l l s 

t h a t are located i n the nonvulnerabie area. 

I zoomed i n t o an area f o r querying the database, 

t o an area bounded by US 550 on the west and south, US 64 

on the n o r t h , and State Highway 537 on the east, j u s t f o r 

reference. I made no attempt t o determine — the thousands 

of water w e l l s t h e r e , what percentage of them are i n the 

nonvulnerabie area. But I w i l l use t h i s i n f o r m a t i o n t o 

i l l u s t r a t e the p o i n t . 

Next s l i d e , please. 

There are water w e l l s located i n the 

nonvulnerabie areas. When you zoom i n c l o s e r , t he 

topography layer of t h i s mapping program becomes a c t i v e , 

and you can begin t o see the r i v e r and drainage v a l l e y s 

more c l e a r l y , which must be considered when determining 

whether any p a r t i c u l a r d r i l l i n g s i t e i s l o c a t e d i n a 

nonvulnerabie area or a vulnerable area, and t h e r e f o r e 

whether i n d u s t r y would be e l i g i b l e t o use an u n l i n e d p i t 

using the c u r r e n t p i t r u l e 50. 

I n f a c t , t o f l a g the red w e l l s , I zoom i n t o the 

maximum extent, and the GIS e l e v a t i o n l a y e r can be queried 

a t t h a t p o i n t t o determine the e l e v a t i o n a t the l o c a t i o n of 

the water w e l l . The topography i s c l e a r enough t o 

determine whether the water w e l l i s located more than 100 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

194 

f e e t v e r t i c a l l y above the bottom of the stream channel. 

Next s l i d e . 

The vulnerable area was defined p a r t l y based on 

the presence of alluvium i n major r i v e r s and drainages. 

The vulnerable area a l l u v i a l a q u i f e r s are indeed very 

s e n s i t i v e areas, w i t h o u t a doubt. 

Next s l i d e . 

However, p r o t e c t i b l e groundwater occurs i n both 

a l l u v i a l and bedrock a q u i f e r s . P r o t e c t i b l e groundwater 

occurs i n both the vulnerable areas and the s o - c a l l e d 

nonvulnerabie areas. 

There i s no hydrogeologic j u s t i f i c a t i o n f o r the 

assumption t h a t groundwater w i l l not or has not been 

impacted from releases from unlined p i t s i n the 

nonvulnerabie areas. 

Next s l i d e . 

I ' l l be moving on t o a discussion of the 

hydrogeology of the exempted area of southeast New Mexico. 

Next s l i d e . 

COMMISSIONER BAILEY: Wait a minute, w a i t a 

minute. What's the green dot? 

WITNESS VON GONTEN: Yes, of course. That was a 

mistake on my p a r t . 

(Laughter) 

Ed, can you back up several s l i d e s ? Yes, the one 
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green dot t h e r e , I was going t o do something w i t h t h a t and 

ran out of time so I d i d n ' t . I t should j u s t be a red dot. 

Okay, move forward t o s l i d e 23, please. 

The area t h a t we're going t o be t a l k i n g about 

w i t h the exempted area i s located on the boundary between 

the Capitan and — the Carlsbad and Capitan Reef. 

Q. (By Mr. Brooks) Now i s t h i s another copy of the 

State Engineer's map t h a t you — 

A. Yes, t h i s i s the State Engineer map d e p i c t i n g the 

l o c a t i o n of the declared basins, and also d e p i c t i n g t h a t 

t h e r e are no undeclared basins l e f t i n New Mexico. 

Q. And what basins i s the exempted area located in? 

A. That i s located i n the Carlsbad and Capitan 

Basins. 

Next s l i d e , please. 

This i s a geology map of the exempted area. And 

because of the r e g u l a t i o n s which I've c i t e d e a r l i e r , d e f i n e 

the exempted area by using township, s e c t i o n and range, i t 

i s r e l a t i v e l y easy t o p i c k the extent of the exempted 

areas. And t h a t ' s shown here i n the red o u t l i n e s . 

I should also p o i n t out — and I ' l l be r e f e r r i n g 

t o i t — i s , t h i s i s the boundary, the black l i n e , darker 

black l i n e , i s the boundary between Eddy County on the west 

and Lea County on the r i g h t . For reference, there's the 

C i t y i f Carlsbad and the Hobbs highway. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

196 

I n the northeast p a r t of t h i s map, the orange 

c o l o r i s a c t u a l l y the Ogallala a q u i f e r , the o u t l i e r t o the 

Ogall a l a a q u i f e r t o the south. 

The yellow, various c o l o r s of yellow, are 

Quaternary-age a l l u v i u m t h a t have g e n e r a l l y been reworked 

out of the Pecos River V a l l e y or o f f the Og a l l a l a caprock. 

The blue c o l o r i n g d e p i c t s older Permian-age 

formations which have been, i n p a r t , covered up by the 

reworked Quaternary alluvium. 

The exempted area i s as much as 30 miles n o r t h t o 

south. I t runs these f i v e townships n o r t h and south, and 

i t ' s t h r e e townships east and west, 18 miles across. 

And I should p o i n t out f o r reference, although I 

d i d not include i t on t h i s f i g u r e , t h a t t h i s roughly 

o v e r l i e s t he potash area, which i s l a r g e r , but there's more 

potash area as defined i n Lea County. You can see t h a t the 

exempted area only includes a small s e c t i o n of one 

township, the west h a l f of one s e c t i o n of — i n Lea County. 

And as I'm p o i n t i n g out — and I ' l l be r e f e r r i n g t o i t on 

other maps — t h i s j o g i n the o f f s e t of the county l i n e s 

w i l l be an important reference p o i n t f o r f u t u r e maps. 

Next s l i d e , please. 

This i s a topographic base map of the exempted 

area, again approximately the same scale, and y o u ' l l see 

t h i s o f f s e t i n the county l i n e f o r reference. And what 
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we're t a l k i n g about i s , the exempted area i s running here, 

and i t ' s 30 miles t h i s way and 18 miles east t o west. 

Again, you can see perhaps b e t t e r here the C i t y 

of Carlsbad and the highway going t o Hobbs, and you can 

also see these drainages here l i n e d w i t h s a l t lakes and 

playas. 

And by the way, t h i s map was generated using 

OCD's RBDMS database. 

Next s l i d e , please. This i s the same map w i t h 

the o i l and gas w e l l s p l o t t e d on i t . Note t h a t the various 

drainages again, running from t h a t o f f s e t from the county 

l i n e . And you can also note t h a t the potash area and the 

exempt area have r e l a t i v e l y few o i l and gas w e l l s because 

of r e s t r i c t e d d r i l l i n g i n t h a t area. 

Next s l i d e . 

E a r l i e r when t a l k i n g about the nonvulnerabie area 

and the vulnerable area, I was able t o p o i n t out t h a t t h e r e 

was a s i g n i f i c a n t number, but one number I was unable t o 

a c t u a l l y determine w i t h accuracy, of water w e l l s r e p o r t e d 

by the State Engineer's O f f i c e database. However, because 

i n the southeast the exempted area i s d e f i n e d by township, 

s e c t i o n and range, i t was r e l a t i v e l y easy t o query the 

database and determine t h a t there was a t o t a l of 64 water 

w e l l s are l i s t e d i n the O f f i c e of State Engineers waters 

database i n the exempted area as defined i n subparagraph 
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( g ) , paragraph ( 2 ) , subsection C, 19.15.2.50 NMAC. 

There were a t o t a l of three domestic water w e l l s , 

f i v e e x p l o r a t i o n , f i v e i n d u s t r i a l , two mining, 22 monitor 

w e l l s , 15 prospecting or development of n a t u r a l resource 

w e l l s , 11 stock w e l l s and one w e l l whose use was not 

s p e c i f i e d . 

I don't know, because the potash area i s a more 

complicated d e f i n i t i o n , how many water w e l l s are lo c a t e d i n 

the potash area. I d i d not determine t h a t . 

Next s l i d e , please. 

This i s a d e p i c t a t i o n , again combining both 

databases, showing the l o c a t i o n of those 64 water w e l l s i n 

the exempted area. Again, here's the county l i n e j o g t o 

o r i e n t you. 

Next I ' d l i k e t o t a l k about the water q u a l i t y of 

the exempted area. 

The next s l i d e , please. 

The data t h a t I ' l l be presenting was obtained 

from the New Mexico Water and I n f r a s t r u c t u r e Data System, 

WAIDS. 

The perception of many people i s t h a t the water 

q u a l i t y i n the San Juan Basin i s e x c e l l e n t , and the water 

q u a l i t y i n the southeast i s e x c e l l e n t i n the O g a l l a l a , 

A r t e s i a and Pecos River a l l u v i a l a q u i f e r s . However, t h e r e 

seems t o be a mistaken impression t h a t the water q u a l i t y 
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o f f of the Ogallala caprock and i n the Pecos River i s not 

of p r o t e c t i b l e q u a l i t y . That i s i n c o r r e c t , as the next few 

s l i d e s w i l l show. 

Next s l i d e , please. 

This i s j u s t showing the database where I went t o 

t h i s , and i t shows t h a t they generated, oh, perhaps 10 or 

12 maps t h a t are going t o show the general water q u a l i t y . 

These c h l o r i d e s d e p i c t t h i s . 

The numbers t h a t y o u ' l l see on the next few 

maps — y o u ' l l see dots t h a t are color-coded t o r e l a t e t o a 

s p e c i f i c water q u a l i t y . This i s a l i t t l e b i t confusing 

s l i d e , and you should not consider t h a t these t h i n g s r e a l l y 

have anything — these i n t e r v a l s t h a t they mapped have 

anything t o do, neces s a r i l y , w i t h these numbers over t o the 

r i g h t . They should j u s t be considered two separate 

columns. This does not correspond t o the column on the 

r i g h t . 

Next s l i d e , please. 

This i s the shallowmost — t h i s i s going t o go 

from the most recent a q u i f e r t o older a q u i f e r s , and w e ' l l 

s t a r t o f f w i t h the Quaternary a l l u v i u m a q u i f e r s . They're 

depicted as being a l l over Eddy and Lea County, and Chaves 

County as w e l l . This base map, I ' l l spend a moment 

e x p l a i n i n g i t t o you. 

You of course see t h a t t h i s i s Eddy County on the 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

200 

west and Lea County on the east, Texas down t o the south 

and east. You can see the l o c a t i o n of the Capitan Reef 

shown i n t h i s yellow-shaded p a t t e r n . You don't r e a l l y see 

w i t h t h i s one too many urban areas. Carlsbad i s k i n d of 

b u r i e d by the dots, the i n f o r m a t i o n , but you can see Hobbs 

t o the east. You can also see what they r e f e r t o as the 

Cen t r a l Basin Platform on the east bordering Texas. 

So what we're lo o k i n g a t here i s , t h i s i s the 

Permian Basin, t h i s i s the Capitan Reef, and t h i s i s an 

o l d e r — what's r e f e r r e d t o as the Abo s h e l f edge, and then 

t h i s i s r e f e r r e d t o as the northwest s h e l f . 

Q. And i t looks l i k e maybe t h a t j o g i n the county 

l i n e i s hidden by the Capitan Reef — 

A. I t i s — 

Q. — i s t h a t correct? 

A. — i t i s . For most of these s l i d e s you can see 

the o f f s e t i n the county boundaries, but t h a t a c t u a l east-

west-running p o r t i o n i s buried underneath the symbol f o r 

the Capitan Reef. 

This shows — now they're lumping t o g e t h e r the 

O g a l l a l a — or excuse me, the Quaternary a l l u v i u m found 

along the drainage of the Pecos River, but there's also a 

Quaternary a l l u v i u m which has worked o f f of the O g a l l a l a . 

You can see w i t h the purple c o l o r a t i o n here t h a t 

t h i s i s zero t o 300 p a r t s per m i l l i o n c h l o r i d e s . This 
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means t h a t i n general t h a t would be d r i n k i n g water q u a l i t y . 

The water q u a l i t y standard f o r d r i n k i n g water f o r c h l o r i d e s 

i s 250, and of course the standard f o r p r o t e c t i o n of 

groundwater i s 10,000 p a r t s per m i l l i o n TDS, so you cannot 

use these maps t o determine r i g h t o f f whether the area 

contains p r o t e c t i b l e groundwater or not as defin e d by the 

State Engineer. 

Next s l i d e , please. 

This i s the Ogallala a q u i f e r . Of course, i t ' s 

very h i g h - q u a l i t y water. I t ' s located mostly i n n o r t h e r n 

Lea County, there's an o u t l i n e r i n southern Lea County, and 

the data here i s ge n e r a l l y very — the data — the water 

q u a l i t y here i s g e n e r a l l y very, very good. And the next 

blue c o l o r shows t h a t the water q u a l i t y may be s t i l l 

p r o t e c t i b l e , probably s t i l l i s p r o t e c t i b l e , but i s not as 

high q u a l i t y as the purple. 

Next s l i d e , please. 

This i s a map of the T r i a s s i c a q u i f e r s from 

Chaves County i n the nor t h t o Eddy County i n the south, and 

Lea County i n the east. Again, here's the l o c a t i o n of the 

exempted area, i n t h i s area where the county l i n e s j o g and 

o f f s e t by one township. You can see a l o t of purple here, 

which means t h i s i s , g e n e r a l l y speaking, p r e t t y good water. 

There i s v a r i a b l e water q u a l i t y as shown by some of the 

other colored dots. 
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One more s l i d e , please? 

The l a t e Permian or Ochoan i n t e r v a l includes the 

Ru s t l e r and Salado formations. Again, i n the area we're 

l o o k i n g f o r i s now moving a l i t t l e b i t o f f t o the west, but 

you can see t h a t there's some water q u a l i t y here t h a t looks 

l i k e i t ' s p r o t e c t i b l e water q u a l i t y . And again i n t h i s 

i n t e r v a l , you have ge n e r a l l y speaking some o v e r a l l very 

good water q u a l i t y . 

Next s l i d e , please. 

This s l i d e of the A r t e s i a group i s included j u s t 

f o r completeness. This shows the u n d e r l i n g A r t e s i a group. 

And according t o the database there's only one w e l l t h a t ' s 

p a r t i c u l a r l y near the exempted area t h a t produces from t h i s 

i n t e r v a l , shown by t h i s one outstanding dot here. 

Next s l i d e . 

Okay, t o summarize, then, the exempted area 

contains 64 permitted water w e l l s , w e l l s t h a t were 

p e r m i t t e d by the O f f i c e of the State Engineer, t h a t are 

being used f o r b e n e f i c i a l use and t h a t may be impacted by 

the release of o i l f i e l d waste from u n l i n e d p i t s . There i s 

no hydrogeologic j u s t i f i c a t i o n f o r the assumption t h a t 

groundwater w i l l not or has not been impacted from releases 

from u n l i n e d p i t s i n the exempted areas. 

Next s l i d e , please. 

F i n a l l y , t h i s i s a l i s t of pending and a c t i v e 
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groundwater contamination cases where the operator has 

submitted t o the OCD ve r b a l and w r i t t e n n o t i f i c a t i o n v i a 

phone c a l l and Form C-141 t h a t i t has impacted groundwater 

from a release from a d r i l l i n g p i t . The more d r i l l i n g p i t 

closures t h a t OCD inspects, the more d r i l l i n g p i t cases — 

contamination cases we are f i n d i n g . 

OCD d i s t r i c t inspectors Mike Bratcher and Brandon 

Powell w i l l be o f f e r i n g testimony on t h e i r experiences w i t h 

d r i l l i n g p i t s . 

That concludes E x h i b i t 12. 

MR. BROOKS: Okay, Mr. Chairman, Mr. P r i c e wants 

t o o f f e r one f u r t h e r s l i d e here, and then we w i l l pass 

these witnesses. 

CHAIRMAN FESMIRE: Okay. 

WITNESS PRICE: Your Honor, may I approach the 

video machine? 

CHAIRMAN FESMIRE: Why don't we go ahead and take 

a 10-minute break w h i l e Mr. Price f i n d s t h a t l a s t s l i d e he 

wants t o use and come back a t 20 t i l l 3:00 by t h a t clock? 

(Thereupon, a recess was taken a t 2:30 p.m.) 

(The f o l l o w i n g proceedings had a t 2:45 p.m.) 

CHAIRMAN FESMIRE: Okay, l e t ' s go back on the 

record. Let the record r e f l e c t t h a t i t i s November 5th a t 

2:45 p.m. We're reconvening Case Number 14,105, before the 

New Mexico O i l Conservation Commission. Again, l e t the 
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record r e f l e c t t h a t a l l three Commissioners are s t i l l 

present, t h e r e i s a quorum. 

And we w i l l proceed now w i t h the testimony of Mr. 

Wayne Pri c e . You had one more e x h i b i t , I b e l i e v e you said? 

WAYNE PRICE. 

the witness h e r e i n , having been p r e v i o u s l y duly sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION (Resumed) 

BY MR. BROOKS: 

Q. Proceed. 

A. Okay, t h i s i s the l a s t s l i d e i n the e v o l u t i o n of 

un l i n e d p i t s , and you've seen a l l of our s l i d e s , you've 

seen the evidence t h a t there i s groundwater i n both the 

exempted area and the nonvulnerabie area, and we t h i n k i t ' s 

time t h a t we f i n a l l y closed the book on u n l i n e d p i t s i n New 

Mexico, w i t h over 50 years of documented vadose zone and 

groundwater contamination cases. 

There's concerns from environmental and w i l d l i f e 

groups, general p u b l i c and landowners. 

And i t was a task force consensus item, and so — 

dur i n g the task fo r c e I t h i n k i t was 100-percent unanimous 

and was a task f o r c e consensus item i n which we should not 

have u n l i n e d p i t s i n New Mexico, permanent p i t s . 

And t h a t ' s a l l t h a t we have f o r t h a t p a r t i c u l a r 

s l i d e . 
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Q. Mr. Pric e , were OCD E x h i b i t s 4, 5 and 6 prepared 

by you or assembled by you from published sources? 

A. Yes. 

Q. Mr. von Gonten, were E x h i b i t s 11 and 12 prepared 

by you or assembled by you from published sources? 

A. (By Mr. von Gonten) Yes, they were. 

MR. BROOKS: Mr. Chairman, honorable 

Commissioners, we w i l l tender i n evidence E x h i b i t s 4, 5, 6, 

11 and 12. 

CHAIRMAN FESMIRE: What about 3? 

MR. BROOKS: E x h i b i t 3 i s merely a copy of the 

Rule, and i t i s before the Commission by v i r t u e of being 

attached t o the A p p l i c a t i o n , so we included i t i n the 

binder f o r i l l u s t r a t i v e purposes r a t h e r than as an 

e v i d e n t i a r y — 

WITNESS PRICE: 13A. 

MR. BROOKS: I'm sorry? 

WITNESS VON GONTEN: The s l i d e show was 13A. 

MR. BROOKS: Well, I w i l l defer p u t t i n g t h a t i n t o 

evidence u n t i l we do the other s l i d e shows. So a t t h i s 

time I ' l l o f f e r E x h i b i t s , 4, 5, 6, 11 and 12. 

CHAIRMAN FESMIRE: I s there any o b j e c t i o n from 

any of the p a r t i e s ? 

MR. HISER: We have no o b j e c t i o n i f we can have a 

copy of E x h i b i t 12, which we don't have. 
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CHAIRMAN FESMIRE: Mr. Brooks, y o u ' l l provide 

counsel w i t h a copy of E x h i b i t 12? 

MR. BROOKS: Was i t not included i n the — 

MR. HISER: At l e a s t n e i t h e r Mr. Carr nor I have 

i t , so... 

MR. BROOKS: And t h a t was your presentation? 

We'll be happy — We have e x t r a copies here of the e x h i b i t s 

pursuant t o the r u l e t h a t says we must have f i v e e x t r a 

copies i n the room, so I believe — 

WITNESS VON GONTEN: How many copies do you need? 

Here's one. 

MR. BROOKS: Okay, t h a t ' s E x h i b i t 12 only? 

MR. HISER: Yes. 

MR. BROOKS: Okay. We apologize f o r t h a t . I 

thought a l l the e x h i b i t s were on the d i s c t h a t we sent t o 

Mr. Carr. 

MR. HISER: Thanks. 

CHAIRMAN FESMIRE: Okay, seeing t h a t t h e r e i s no 

o b j e c t i o n , OCD E x h i b i t s 4, 5 and 6, 11 and 12 w i l l be 

admitted i n t o evidence. 

Mr. Brooks, do you have anything f u r t h e r w i t h 

these witnesses? 

MR. BROOKS: We'll pass these witnesses f o r t h i s 

purpose. We'll be r e c a l l i n g Mr. — w e l l , w e ' l l be 

r e c a l l i n g both of them f o r a d d i t i o n a l testimony, but w e ' l l 
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pass them f o r t h i s purpose. 

CHAIRMAN FESMIRE: Mr. Carr? 

MR. CARR: May i t please the Commission. 

CROSS-EXAMINATION (of witnesses P r i c e and von Gonten) 

BY MR. CARR: 

Q. Mr. Pr i c e , are you the person who i s responsible 

f o r the d r a f t i n g of the proposed r u l e t h a t we're 

consi d e r i n g here today? 

A. (By witness Price) I'm s o r r y , Mr. Carr, repeat 

the question. 

Q. Are you the person who was responsible f o r the 

d r a f t i n g of the proposed r u l e t h a t we're co n s i d e r i n g here 

today? 

A. (By witness Price) Well, I was very i n s t r u m e n t a l 

i n being p a r t of a team member t h a t d i d i t . 

Q. And who was on t h a t team? 

A. (By witness Price) I t was myself, Brad Jones on 

my s t a f f , Glenn von Gonten, Carl Chavez, Ed Hansen, and 

Leonard Lowe. 

Q. I s t h a t a l l of your s t a f f ? 

A. (By witness Price) Yes. 

Q. Did you also use f i e l d r e p r e s e n t a t i v e s or people 

from the D i s t r i c t o f f i c e s t o do t h i s ? 

A. (By witness Price) Yes. 

Q. How long have you a c t u a l l y been working on t h i s 
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d r a f t ? 

A. (By witness Price) Approximately two months. 

Q. And how much of your time has t h a t e n t a i l e d ? 

Most of the l a s t two months? 

A. (By witness Price) A hundred percent. 

Q. Have you reviewed the e x h i b i t s and the summaries 

provided on behalf of the i n d u s t r y committee? 

A. (By witness Price) Yes. 

Q. You understand t h a t the i n d u s t r y committee does 

not have concern w i t h the r u l e s you're proposing f o r 

permanent p i t s ? 

A. (By witness Price) I was hoping you'd say t h a t . 

(Laughter) 

Q. Our concerns — our concerns are focused on the 

p r o v i s i o n s as they r e l a t e t o temporary d r i l l i n g p i t s ; do 

you understand th a t ? 

A. (By witness Price) I do understand t h a t . 

Q. At the beginning of today's hearing you showed 

over a hundred photographs of p i t s i n New Mexico. 

A. (By witness Price) Yes. 

Q. Do which of those are permanent p i t s and which 

are temporary p i t s ? 

A. (By witness Price) Do I know where — i f we went 

through each i n d i v i d u a l one and i f you were t o be asking 

me, I s t h a t a permanent p i t or i s t h a t a temporary p i t ? I 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

209 

could make a good, educated guess. 

Q. Could you make j u s t a guess, and only t h a t ? Were 

most of those permanent p i t s ? 

A. (By witness Price) No. 

Q. Those were temporary p i t s ? 

A. (By witness Price) That's my o p i n i o n . And you 

know, we're not t a l k i n g — I don't know what percentage 

you're l o o k i n g f o r . I r e a l l y don't know what percentage. 

But I would say t h a t a l o t of those were temporary — 

Q. Temporary d r i l l i n g p i t s ? 

A. (By witness Price) Yes. 

Q. And when we look a t those temporary d r i l l i n g 

p i t s , I t h i n k you t e s t i f i e d these were recent photographs, 

i n the l a s t couple of years? 

A. (By witness Price) I ' l l r e f e r t o Mr. von Gonten 

on t h a t one. 

Q. I s t h a t r i g h t , Glenn? 

A. (By witness von Gonten) Yes, s i r , they were 

dated — They were p a r t of the a d m i n i s t r a t i v e r e c o r d of 

OCD. They were e i t h e r date-stamped on the s l i d e i t s e l f as 

being more recent than January 1, 2006, or was — the f i l e 

header gave t h a t date. 

I should p o i n t out t h a t those s l i d e s were 

compiled between — Well, I a c t u a l l y d i d the exercise i n 

February and March of t h i s year, so a t t h a t time they 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

210 

represented 13 or 14 months' worth of photos from the OCD 

in s p e c t o r s . 

Q. Do any of those photographs show s i t u a t i o n s t h a t 

would be authorized or permitted by c u r r e n t OCD r u l e ? 

A. (By witness von Gonten) I t h i n k t h a t the answer 

i s yes. 

A. (By witness Price) Yes. 

A. (By witness von Gonten) Not a l l of those 

photographs show a core problem t h a t would be p r o h i b i t e d 

and not meet the general performance standards. 

Q. Did most of those show s i t u a t i o n s t h a t v i o l a t e d 

c u r r e n t r u l e ? 

A. (By witness von Gonten) Yes. 

Q. I f you were enf o r c i n g those r u l e s , and i f they 

were f o l l o w e d , most of those s i t u a t i o n s would not occur; 

i s n ' t t h a t f a i r t o say? 

A. (By witness von Gonten) I'm not sure t h a t I 

agree w i t h t h a t . I t h i n k t h a t the language i n Rule 50 i s 

ambiguous enough, e s p e c i a l l y where the area — Well, t h a t ' s 

not t r u e . 

I t h i n k t h a t the language here w i t h the general 

performance standards allows i t always t o be argumentative 

whether t h a t was allowed or not allowed. 

Q. You t o l d us, I bel i e v e , t h a t you had 200 of them 

s i t t i n g on your f l o o r a t t h i s time; was t h a t — 
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A. (By witness Price) That was an estimate. Could 

be more. 

Q. Could be more, could be l e s s . 

A. (By witness von Gonten) You're t a l k i n g about 

contamination cases? 

Q. Yes. 

A. (By witness von Gonten) I don't know how many 

th e r e are, but there's a sizeable number. 

Q. And those are s i t u a t i o n s t h a t are — 

contamination s i t u a t i o n s under c u r r e n t r u l e t h a t you're not 

able t o get t o now and enforce your c u r r e n t r u l e s ? 

A. (By witness Price) That i s c o r r e c t . 

Q. I s n ' t i t f a i r t o say t h a t i n a d d i t i o n t o 

proposing a new r u l e change, t h a t what you need t o do i s be 

able t o enforce the r u l e s you've got? 

A. (By witness Price) Are you — Are you o f f e r i n g 

more help? 

(Laughter) 

Q. I'm asking you — Well, w e ' l l t a l k about t h a t i n 

a minute, but — 

A. (By witness Price) I'm sure we w i l l . 

Q. — but i s n ' t i t t r u e t h a t p a r t of the problem i s 

enforcement? 

A. (By witness Price) Yes, s i r , i t i s . 

Q. Now you showed a very bad p i c t u r e of a — I t h i n k 
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you c a l l e d i t a 2005 s l i d e . I t was separate from the s l i d e 

show a t the beginning, and Mr. Price, you s a i d t h i s i s an 

example of a p i t t h a t had cost the State of New Mexico a 

huge amount of money t o clean up. Do you r e c a l l t h a t ? 

A. (By witness Price) I do. 

Q. That's c l e a r l y — t h a t p i t was c l e a r l y i n 

v i o l a t i o n of e x i s t i n g r u l e s , was i t not? 

A. (By witness Price) Yes. 

Q. To clean t h a t up, were you able t o get the 

operator t o pay f o r i t ? 

A. (By witness Price) No. 

Q. Why not? 

A. (By witness Price) We d i d n ' t have records t o 

i d e n t i f y which operator had put the waste i n t h e r e . 

Q. And i f you'd had the new r u l e s i n place, you 

s t i l l — i t wouldn't have changed, t h a t you'd s t i l l have a 

p i t , t h a t i s an o l d p i t t h a t f a l l s t o the s t a t e t o clean 

up? 

A. (By witness Price) Mr. Carr, i f you're saying 

t h a t under — i f we had a new r u l e , from the day the new 

r u l e i s — whatever, forward, yes, we would know. But f o r 

past a c t i v i t i e s , you're c o r r e c t . 

Q. I f we look a t the l i s t o f , say, 10 operators or 

whatever one of the l a t e r e x h i b i t s was t h a t l i s t e d c u r r e n t 

pending problems w i t h d r i l l i n g p i t s — 
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A. (By witness Price) Yes. 

Q. — i t l i s t e d , i t looked t o me l i k e a number of 

members of the i n d u s t r y committee who had rep o r t e d those 

p i t s t o you on C-141s. 

A. (By witness Price) That was — are you t a l k i n g 

about the 1997 p i t — 

Q. There was an e x h i b i t a t the end t h a t l i s t e d a 

number of problems now t h a t you said were r e l a t e d t o 

temporary d r i l l i n g p i t s , and i t was one of the l a t e r 

e x h i b i t s . 

A. (By witness Price) Oh, the d r i l l i n g p i t 

groundwater contamination cases? 

Q. Yes. 

A. (By witness Price) That's what Mr. von Gonten 

had shown, t h a t was h i s s l i d e . But I ' l l t r y t o — be more 

than happy t o answer questions, or he can. 

Q. Well, the only question i s , those were r e p o r t e d 

t o you on the C-141? 

A. (By witness von Gonten) They were r e f e r r e d t o — 

they were e i t h e r reported v e r b a l l y t o e i t h e r Mr. P r i c e or 

t o myself, and then we — a t t h a t time we always remind 

them of t h e i r o b l i g a t i o n t o submit a w r i t t e n C-141 i n a 

t i m e l y fashion. 

MR. BROOKS: For the record here, are we t a l k i n g 

about page 37 of E x h i b i t 12? 
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WITNESS PRICE: Yes. 

WITNESS VON GONTEN: Yes. 

MR. CARR: Yes, we are. 

MR. BROOKS: Thank you. 

Q. (By Mr. Carr) My question i s t h a t your system 

works when operators r e p o r t these problems w i t h d r i l l i n g 

p i t s ; i s n ' t t h a t correct? 

A. (By witness Price) I'm s o r r y , say t h a t again? 

Q. Your system works when an operator w i l l r e p o r t 

these problems t o you on the C-144 or v e r b a l l y f o l l o w w i t h 

a C-14- — 

A. (By witness Price) When you say the system 

works, I don't understand what you mean. 

Q. You know t h a t these are p i t s t h a t you need t o 

address? 

A. (By witness Price) Yes. 

Q. Because they've been reported t o you? 

A. (By witness Price) Yes. 

Q. And when we look a t your E x h i b i t Number 5 and see 

t h a t p i t , t h a t ' s not reported t o you a t a l l , i s i t ? You 

j u s t f i n d those? 

A. (By witness Price) That's c o r r e c t . 

Q. And no matter what you do t o the r u l e , the good 

operators are going t o continue t o r e p o r t and the bad 

operators are going t o be nonlocatable; i s n ' t t h a t , 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

215 

g e n e r a l l y speaking, true? 

A. (By witness Price) I n today's time w i t h a l l the 

eyes and ears and the landowners and t h e i r awareness, most 

cases are — g e n e r a l l y come t o our a t t e n t i o n . 

Q. Now another t h i n g t h a t we as the i n d u s t r y 

committee are not advocating, and I hope you understand, i s 

t h a t we are not advocating u n l i n e d p i t s . You knew t h a t , 

d i d you not? 

A. (By witness Price) Once again, I'm r e a l l y g l a d 

t o hear you say t h a t . 

Q. But there's nothing i n the m a t e r i a l f i l e t h a t 

would suggest we were advocating u n l i n e d p i t s i n New 

Mexico? 

A. (By witness Price) I would have t o — the 

i n f o r m a t i o n t h a t I read, t h a t you sent i n , you represent 

NMOGA and Mr. Hiser and Mrs. Foster, I b e l i e v e t h a t i s 

c o r r e c t . I t h i n k , though, there might have been a couple 

l e t t e r s t h a t came i n . I don't know i f — 

Q. Right. 

A. (By witness Price) — i f you were r e p r e s e n t i n g 

them or not, t h a t may not agree w i t h what you're asking. 

Q. I f i l e d , w i t h Mr. Hiser, statements f o r the 

i n d u s t r y committee. And t o be sure there's no 

misunderstanding, we are not advocating an u n l i n e d p i t 

anywhere i n New Mexico. 
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A. (By witness Price) Thank you. 

Q. Now under the system t h a t you're proposing, as I 

l i s t e n t o what you were d e s c r i b i n g , b a s i c a l l y you're 

expecting operators t o use a closed-loop system and d i g and 

haul i f they're w i t h i n 100 miles of an OCD-approved 

di s p o s a l f a c i l i t y ; i s t h a t f a i r ? 

A. (By witness Price) I t h i n k i t ' s f a i r on the 100 

miles f o r the dig-and-haul. And the closed loop system 

would be a matter of the depth t o groundwater. So there's 

two d i f f e r e n t issues there. 

Q. When we — I f we are under t h i s system, t h e r e are 

p r o v i s i o n s f o r operators t o get exceptions, are th e r e not, 

t o these requirements, i f they're outside the hundred miles 

on the dig-and-haul? 

A. (By witness Price) I f they're — 

Q. My question — 

A. (By witness Price) — outside the 100-mile — 

Q. There are p r o v i s i o n s — I'm s o r r y , t h e r e are 

p r o v i s i o n s i n the r u l e t o give exceptions t o the general 

r u l e ; i s n ' t t h a t f a i r ? 

A. (By witness Price) Yes, t h a t ' s c o r r e c t . 

Q. And i s n ' t the standard w i t h these exceptions t h a t 

you have t o show t o you t h a t — the D i v i s i o n , t h a t you w i l l 

have — I b e l i e v e the term i s — i t ' s not comparable, but 

i t ' s b e t t e r or equivalent p r o t e c t i o n t o the dig-and-haul? 
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A. (By witness Price) Correct. 

Q. I n your opinion, i s there r e a l l y anything t h a t 

would be the equivalent or b e t t e r than d i g g i n g and hauling? 

A. (By witness Price) I would have t o answer yes. 

Q. What would t h a t be? 

A. (By witness Price) Well, t h a t would be a 

s i t u a t i o n where groundwater would be maybe nonexistent or 

very deep, i t could be a new type of s t a b i l i z a t i o n program, 

i t could be a v e r t i f i c a t i o n [ s i c ] , i t could be some s o r t of 

new treatment program. So I d i d n ' t want t o shut the door 

on any s o r t of new, v i a b l e a l t e r n a t i v e t h a t may come up i n 

the f u t u r e t h a t we don't know about. 

Q. When you say equivalent p r o t e c t i o n i n the r u l e , 

do you mean something more than a showing t h a t i t i s 

p r o t e c t i v e of groundwater, human h e a l t h and the 

environment? 

A. (By witness Price) I f i t ' s e q u i v a l e n t t o t h a t , 

we would accept i t . I f i t ' s b e t t e r , we c e r t a i n l y would 

accept i t . 

Q. But i s there something less than dig-and-haul 

t h a t could be p r o t e c t i v e of groundwater, human h e a l t h and 

the environment? 

A. (By witness Price) Yes. 

Q. Now Mr. Price, i f we're d i g g i n g and h a u l i n g , 

we're t a k i n g i t t o an approved l a n d f i l l ; i s n ' t t h a t r i g h t ? 
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A. (By witness Price) Yes. 

Q. And there was an e x h i b i t t h a t was presented, and 

I t h i n k i t was Tab 6, but i t ' s page 19, i t showed two 

curves. And i f I understood the testimony, t h i s was used 

t o show t h a t a l a r g e r p i t would, i n f a c t , contaminate more 

than a smaller p i t . 

A. (By witness Price) That's the way the model 

r e s u l t s came out, t h a t ' s c o r r e c t . 

Q. Now my question i s — And then you f o l l o w e d t h i s 

w i t h some e x h i b i t s on cumulative e f f e c t . I n other words, 

i f you have a number of small p i t s close together you would 

have a greater e f f e c t than i f they're f a r t h e r a p a r t ; i s 

t h a t what you're t r y i n g t o show? 

A. (By witness Price) What I'm t r y i n g t o show 

th e r e , i f — What I was t r y i n g t o show, Mr. Carr, i s t h a t 

more than one p i t represents a cumulative impact. I f you 

have thousands of p i t s , then of course you would have more 

contamination. 

Q. And i f you have l a r g e r p i t s , i f I look a t t h i s 

e x h i b i t , you'd have more contamination? 

A. (By witness Price) That i s c o r r e c t . 

Q. Now when we take our wastes and take them t o a 

l a n d f i l l , aren't we j u s t moving them t o what i s , i n f a c t , a 

l a r g e r p i t ? 

A. (By witness Price) You are t a k i n g them t o a 
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l a r g e r p i t . 

Q. And are the l a n d f i l l s l i n e d i n New Mexico? 

A. (By witness Price) I'm sorry? 

Q. Are l a n d f i l l s t h a t approved by the D i v i s i o n l i n e d 

i n New Mexico? 

A. (By witness Price) We have two t h a t are l i n e d 

and two u n l i n e d . 

Q. And even i f they're l i n e d , those l i n e r s sometime 

w i l l f a i l ; i s n ' t t h a t r i g h t ? 

A. (By witness Price) That's c o r r e c t . 

Q. And so aren't we r e a l l y — i n your o p i n i o n , would 

those l a n d f i l l s be contaminating the vadose zone as huge, 

u n l i n e d p i t s ? 

A. (By witness Price) No. 

Q. And they're not? 

A. (By witness Price) No, no, I s a i d — I s a i d they 

won't. 

Q. Why not? 

A. (By witness Price) Because the new u n l i n e d — 

I'm s o r r y , the new l i n e d p i t s under p a r t 36 has double w a l l 

— or double l i n i n g w i t h leak d e t e c t i o n and leachate 

recovery. 

Q. But when we're looking a t an u n l i n e d l a n d f i l l , 

are they not p o t e n t i a l l y contaminating the vadose zone? 

A. (By witness Price) That's c o r r e c t . 
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Q. That's c o r r e c t , what? They are, or they are not? 

A. (By witness Price) They are. 

Q. Okay. And so aren't what you're r e a l l y doing by 

making everyone d i g and haul i s g e t t i n g r i d of a number of 

smaller p i t s and j u s t t r a n s f e r r i n g the r i s k t o a l a r g e 

l a n d f i l l ? 

A. (By witness Price) May I answer more than a yes? 

Q. You may answer any way you want, because i f I 

o b j e c t the Chairman w i l l t e l l you you can answer. 

(Laughter) 

A. (By witness Price) The answer t o your question 

i s yes, but as w i t h a l l c e n t r a l i z e d l a n d f i l l s — and I had 

point e d t h i s out e a r l i e r — we know where the waste i s a t . 

Generally these l a n d f i l l s are s i t u a t e d i n a geographic 

l o c a t i o n where there's very l i t t l e i f any groundwater, and 

they're u s u a l l y remote. And so I t h i n k i t ' s a net plu s f o r 

the environment, r a t h e r than having 100,000, r a t h e r than 

one. 

Q. Are those — You j u s t gave some general 

c o n d i t i o n s t h a t , as I understood, apply t o these l a n d f i l l s 

t h a t were remote, not close t o groundwater. Are those 

standards t h a t the D i v i s i o n applies i n approving new 

a p p l i c a t i o n s f o r l a n d f i l l s ? 

A. (By witness Price) Yes. 

Q. They have t o be remote, they have t o be f a r from 
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groundwater? 

A. (By witness Price) Yes. 

Q. And those are then s o r t of — because of t h a t , 

they don't represent the p o t e n t i a l t o contaminate t h a t — 

i s t h a t your testimony? — t h a t number of smaller p i t s 

might represent? 

A. (By witness Price) Yes. 

Q. I f I understand your proposal, you are adverse t o 

u n l i n e d p i t s now, anywhere i n New Mexico. I s n ' t t h a t what 

t h i s proposed r u l e would do? 

A. (By witness Price) Yes, f o r u n l i n e d p i t s . 

Q. And we're not going t o have any areas t h a t are 

exceptions? 

A. (By witness Price) For permanent u n l i n e d p i t s , 

t h a t ' s c o r r e c t . 

Q. Not i n the potash area, not anywhere? 

A. (By witness Price) That's c o r r e c t . 

Q. And so the unlined p i t s f o r which t h e r e are 

exceptions i n the s t a t e are the l a n d f i l l s ? 

A. (By witness Price) Two of them t h a t were — 

Q. Okay. 

A. (By witness Price) — p e r m i t t e d pursuant — a 

number of years ago by order. 

Q. And those would be the only two f a c i l i t i e s or 

places t h a t we can dispose t h a t are u n l i n e d . 
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A. (By witness Price) That are unlined? 

Q. Yes. 

A. (By witness Price) Yes. 

Q. When you look a t t h i s new r u l e , i f i t i s adopted, 

do you a n t i c i p a t e t h a t the r u l e would increase the workload 

i n the Santa Fe o f f i c e ? 

A. (By witness Price) Yes. 

Q. And i f you're 2 00, perhaps more, behind now, do 

you have the a b i l i t y t o handle these a p p l i c a t i o n s ? 

A. (By witness Price) The a p p l i c a t i o n s f o r — 

Q. — f o r whatever the — I mean, the workload t h a t 

you see coming i n , a p p l i c a t i o n s f o r exceptions, 

n o t i f i c a t i o n of problems. Do you have the work f o r c e t o 

handle t h i s ? 

A. (By witness Price) Well, i f we q u i t making 

r u l e s , I w i l l . 

(Laughter) 

A. (By witness Price) I'm not being f a c e t i o u s 

t h e r e , I — 

Q. But you do have — you c u r r e n t l y do have s t a f f t o 

administer i t ? 

A. (By witness Price) Yes. 

Q. You wouldn't need t o add a d d i t i o n a l people? 

A. (By witness Price) We would have t o add 

a d d i t i o n a l people. 
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Q. And how would you do that? 

A. (By witness Price) Well, c u r r e n t l y I t h i n k our 

budget i s going t o allow us t o have two a d d i t i o n a l people. 

Q. And t h a t ' s a budget function? 

A. (By witness Price) Yes. 

Q. W i l l two a d d i t i o n a l people be enough t o handle 

i t ? 

A. (By witness Price) Yes. 

Q. The proposed r u l e provides t h a t — and c o r r e c t me 

i f I'm wrong — t h a t i f an operator has complied w i t h a l l 

the OCD r u l e s and r e g u l a t i o n s , and i f you are doing 

something t h a t i s a reasonable o i l and gas r e l a t e d 

a c t i v i t y , t h a t before we could dispose on s i t e , we'd s t i l l 

have t o have the approval of the landowner; i s t h a t 

c o r r e c t ? 

A. (By witness Price) I f you dispose — 

Q. — on s i t e . 

A. (By witness Price) — any waste on s i t e , you 

would have t o have the approval of the landowner, t h a t i s 

c o r r e c t . 

Q. So the landowner now has a veto over whether or 

not an operator can dispose on h i s p r o p e r t y , i f t h i s r u l e 

i s adopted? 

A. (By witness Price) Yes. 

Q. Are you assuming t h a t the landowner would say no 
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because of an environmental reason? 

A. (By witness Price) We don't know what percentage 

of the landowners w i l l accept waste t o be put on t h e i r 

p r o p e r t y . 

Q. And would t h i s apply — 

A. (By witness Price) We a n t i c i p a t e , though, t h a t 

some w i l l . 

Q. W i l l permit i t ? 

A. (By witness Price) Yes. 

Q. W i l l — and you wouldn't — and i t ' s not your 

concern what c o n d i t i o n s they impose or what they ask f o r i n 

r e t u r n f o r t h a t a u t h o r i t y ? 

A. (By witness Price) That would be between the 

landowner and the company, i f you're t a l k i n g about some 

s o r t of monetary c o n t r a c t between them. 

However, I do want t o p o i n t out t h a t i f any waste 

i s b u r i e d — i f any waste i s buried, then we're going t o 

make sure t h a t t h a t buried waste i s going t o meet a l l the 

closure standards t o p r o t e c t groundwater, p u b l i c h e a l t h and 

the environment. 

Q. And even i f you're s a t i s f i e d i t does a l l of t h a t , 

the landowner can say no? 

A. (By witness Price) Yes. 

Q. And does t h i s include a landowner, do you know, 

who doesn't even own the mineral r i g h t s ? 

STEVEN T. BRENNER, CCR 
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A. (By witness Price) Yes. 

Q. Would t h i s include a landowner who had leased the 

mineral r i g h t s t o someone under a lease t h a t gave them a 

r i g h t t o make reasonable use of the surface? 

A. (By witness Price) I s he the landowner? 

Q. Uh-huh. 

A. (By witness Price) Yes. 

Q. When you do t h i s , d i d you discuss, you know, what 

a u t h o r i t y the OCD has t o pass t h i s f u n c t i o n t o the 

landowner? 

A. (By witness Price) We d i d discuss t h a t in-house 

w i t h our attor n e y s . 

Q. And you're s a t i s f i e d t h a t t h a t ' s w i t h i n t he 

purview — 

A. (By witness Price) Yes. 

Q. — Mr. Brooks? 

MR. BROOKS: I ' l l o b j e c t t h a t he's — t h i s i s 

a t t o r n e y - c l i e n t p r i v i l e g e as t o anything he understands 

based on the advice of counsel. 

CHAIRMAN FESMIRE: Mr. Carr, I ' l l s u s t a i n t h a t 

one. 

Q. (By Mr. Carr) You d i d discuss t h a t ? You s a i d 

t h a t ? 

A. (By witness Price) Yes. 

Q. I f we no longer have any exempted areas, Mr. von 
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Gonten, t h i s would mean under the r u l e , i f adopted, t h a t 

these r u l e s governing p i t s would apply i f we were d r i l l i n g 

a w e l l on the bank of a potash t a i l i n g pond; i s n ' t t h a t 

r i g h t ? 

A. (By witness von Gonten) Yes. 

Q. Does the O i l Conservation D i v i s i o n have 

environmental r e g u l a t o r y a u t h o r i t y over potash companies? 

A. (By witness von Gonten) I'm not sure about the 

r e g u l a t o r y a u t h o r i t y over potash. I do know t h a t i t i s 

p a r t of the O i l and Gas Act, but i t ' s not something I am 

p e r s o n a l l y f a m i l i a r w i t h . 

Q. I n your experience w i t h the agency, have you ever 

looked i n t o what's happening i n the potash t a i l i n g pond? 

A. (By witness von Gonten) No, s i r , I have not. 

Q. I t h i n k you t e s t i f i e d t h a t companies hadn't asked 

you about where the vulnerable areas were? 

A. (By witness von Gonten) That's c o r r e c t . 

Q. And you assumed t h a t because of t h a t , t h a t we 

d i d n ' t know where they were? 

A. (By witness von Gonten) I t h i n k I made the 

observation t h a t they would have t o make t h a t d e t e r m i n a t i o n 

by l o o k i n g a t t h e i r own topographic maps, r a t h e r — 

Q. Are you aware t h a t c e r t a i n — 

A. (By witness von Gonten) — than the ones the OCD 

had prepared. 
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Q. Are you aware t h a t c e r t a i n o i l and gas companies 

worked w i t h the Aztec o f f i c e of the OCD i n mapping these 

vu l n e r a b l e areas? 

A. (By witness von Gonten) I was under the 

impression t h a t the 165 maps were constructed by OCD's 

Santa Fe o f f i c e , not the Aztec o f f i c e . 

Q. Do you understand t h a t c e r t a i n companies have 

these i n t h e i r computer systems and c o n s t a n t l y monitor 

them? 

A. (By witness von Gonten) I t would be new t o me. 

MR. CARR: That's a l l I have. Thank you, Mr. 

Chairman. 

CHAIRMAN FESMIRE: Mr. Hiser? 

MR. HISER: Thank you, Mr. Chairman. I w i l l 

endeavor not t o cross too much ground t h a t Mr. Carr has 

already covered. 

CROSS-EXAMINATION (of witnesses Price and von Gonten) 

BY MR. HISER: 

Q. Mr. Pr i c e , you gave a simple model where you 

presented two p i t s , one 10 by 10 and the one 30 by 30. 

What model d i d you a c t u a l l y use t o do t h a t ? You s a i d t h a t 

i t was an EPA model, but you d i d n ' t s p e c i f y which one? 

A. (By witness Price) Well, a c t u a l l y the modeling 

was — the modeling was done by Ed Hansen of my s t a f f , and 

he would probably be more i n l i n e t o answer t h a t question 
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than I would be. He i s coming up i n f r o n t of you. I don't 

know i f w e ' l l make i t today or not, but... 

Q. Okay, so t h a t ' s a question t h a t Ed would be able 

t o answer? 

A. (By witness Price) Yes. 

Q. And the models t h a t you presented assumed i n a l l 

cases an u n l i n e d p i t , c o r r e c t , w i t h no l i n e r ? 

A. (By witness Price) Yes, of the ones t h a t I 

presented. 

Q. The ones t h a t you did? 

A. (By witness Price) Yes. 

Q. Going now t o your p r e s e n t a t i o n 5, which was the 

overview of the proposed p i t r u l e , j u s t so you know — t h i s 

one — 

A. (By witness Price) Okay. 

Q. — where we're going t o s t a r t , I have j u s t a 

couple of minor questions f o r you on t h i s , mostly i n the 

nature of c l a r i f i c a t i o n . 

One of those i s a discussion which I'm sure i s 

near and dear t o your heart, and t h a t ' s on page 9 of your 

s l i d e , which i s the s i t i n g requirements d e t a i l s — 

A. (By witness Price) Okay. 

Q. — and on here you have a 3 00 f e e t from a r i v e r 

or stream, but only 200 f e e t from a watercourse, playa 

lake, e t cetera. What's the r a t i o n a l e f o r using a smaller 
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distance t o a dry streambed than you are using f o r one 

t h a t ' s a per e n n i a l streambed? 

A. (By witness Price) This was a t o p i c — are you 

t a l k i n g about the 3 00 f e e t from a r i v e r or stream? 

Q. I'm t a l k i n g about why the d i s t i n c t i o n between the 

dry watercourses t h a t are 200 f o o t , and then 300 f o o t . 

MR. BROOKS: Mr. Chairman, l e t the recor d r e f l e c t 

t h a t the reference i s t o s l i d e 9 of OCD E x h i b i t Number 5. 

MR. HISER: I'm sorr y , i s i t 5? You're c o r r e c t , 

i t i s 5. 

Q. (By Mr. Hiser) So you chose a smaller distance 

because those are dry watercourses; i s t h a t the basic idea? 

A. (By witness Price) The 300 f e e t was a task f o r c e 

consensus number — 

Q. Okay. 

A. (By witness Price) — t h a t i n d u s t r y , landowners, 

OCD, a l l the p a r t i e s of the task f o r c e agreed about. 

The 200 f e e t was a nonconsensus item. I t ranged 

from 30 f e e t — I'm t h i n k i n g something more than 200. And 

OCD had t o — as we've pointed out i n the task f o r c e , i f 

the task f o r c e couldn't come up w i t h the number, then the 

burden was on the agency. I t seems l i k e t h e r e was more of 

a consensus f o r 200 f e e t than there was f o r the 3 0 f e e t , 

and so we selected the 200 f e e t . And the reason — 

Q. And — 
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A. (By witness Price) Can I go ahead and e x p l a i n 

the reason f o r t h a t ? 

Q. Yes. 

A. (By witness Price) — i s , the 30 f e e t , most of 

the i n d u s t r y committee members wanted 3 0 f e e t . But several 

of the landowners, the other people, i n d i c a t e d — and even 

the OCD f e l t t h a t you couldn't get a D9 Cat and a backhoe 

and everything w i t h i n 30 f e e t , and so we f e l t 200 f e e t i s 

j u s t a more appropriate distance, because you can a c t u a l l y 

work i n t h a t area. 

Q. So there was a p r a c t i c a l i t y concern — 

A. (By witness Price) There's a p r a c t i c a l i t y t o i t , 

r i g h t . 

Q. — t h a t you were concerned about? 

Now — and you know t h i s question i s coming, 

because you've heard i t i n a l l the previous proceedings. 

I n your mind, what c o n s t i t u t e s a watercourse, and a t what 

p o i n t does a r i v u l e t or an erosion f e a t u r e become a 

watercourse t h a t t r i g g e r s t h i s p r o h i b i t i o n ? 

A. (By witness Price) E x c e l l e n t question. And as 

you know, t h a t ' s probably been one of the most h i g h l y 

discussed t o p i c s i n the task f o r c e and a l l the companies 

and we've a l l t a l k e d about. 

And I can j u s t t e l l you, we're t r y i n g t o be 

c o n s i s t e n t w i t h using the d e f i n i t i o n of watercourse w i t h 
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the Environment Department. And so what we t r i e d t o do i s , 

we t r i e d t o put some common sense i n t o t h i s and put t h i s 

d e c i s i o n back out t o the d i s t r i c t o f f i c e s where they have 

f i e l d people, they can go out there and you can show them 

so — you know, l i k e you take your hand and draw a l i n e i n 

the sand, I guess you could consider t h a t t o be a 

watercourse i f i t r a i n s and a l i t t l e b i t of water runs down 

i t . 

So we were t r y i n g , and we kicked i t around over 

and over and over i n the task f o r c e , and no one could 

r e a l l y come up w i t h a d e f i n i t i v e d e f i n i t i o n t o cover a l l 

the aspects of t h i s . And so we decided t o s t i c k w i t h our 

o r i g i n a l d e f i n i t i o n of watercourse and t r y t o help our 

d i s t r i c t o f f i c e s help make t h i s d e c i s i o n , a common sense 

approach. 

Q. And — 

A. (By witness Price) We don't a n t i c i p a t e going out 

th e r e and saying, There's t h i s wide of a channel or t h i s 

wide of a channel, water i s — t h e r e f o r e t h a t you can't 

d r i l l . That wasn't our i n t e n t a t a l l . 

Q. And so your i n t e n t i s , given t h a t the r u l e r i g h t 

now provides l i t t l e guidance? 

A. (By witness Price) Right, our i n t e n t i s — i s 

t h a t you don't — the s i t i n g requirement s h a l l be from what 

I would c a l l a major watercourse or a playa lake. Major 
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watercourses, I t h i n k , could be w e l l d e f i n e d by l o o k i n g a t 

a USGS map. They have a l l the w e l l d e f i n e d watercourses on 

the r e . 

Q. Okay, so looking a t a USGS and seeing whether i t 

appears? 

A. (By witness Price) Exactly. 

Q. Okay, thank you. 

And the next s l i d e , two s l i d e s back on s l i d e 11, 

you t a l k e d about a d d i t i o n a l c o n s t r u c t i o n design and 

op e r a t i o n a l requirements, and many of these, I b e l i e v e , 

came out of the task f o r c e recommendations; i s t h a t 

c o r r e c t ? 

A. (By witness Price) That's c o r r e c t . 

Q. I n one of these you t a l k about water loss 

d e t e c t i o n . I s t h a t out of the task f o r c e — 

A. (By witness Price) I t was out of the task f o r c e . 

Q. As a p r a c t i c a l matter, how do you a n t i c i p a t e 

t h a t ' s going t o work? 

A. (By witness Price) I only served on the task 

f o r c e about two times, and t h a t had already been 

determined, t h a t they thought they could — t h a t t h e r e 

could be some s o r t of f l o a t or l e v e l device t h a t could be 

put i n the r e and t h a t they could monitor the l e v e l s w i t h 

t h a t p a r t i c u l a r device. 

And so I wasn't a c t u a l l y p a r t of t h a t agreement 
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a t the task f o r c e , but I c e r t a i n l y accept i t because i t was 

a consensus item. 

Q. Right. Do you agree t h a t t h a t t o some ext e n t may 

be d r i v e n i n p a r t by the formations through which the 

d r i l l i n g i s being done and how much water or l i q u i d s , 

d r i l l i n g f l u i d s , are accepted by the formation as t h a t goes 

through, and t h a t t h a t may make t h a t a somewhat d i f f i c u l t 

measure? 

A. (By witness Price) I agree. 

Q. Moving on t o s l i d e number 13, t h i s i s the new 

closur e standards. And the very l a s t one — Mr. Carr 

b r i e f l y touched upon i t — i s , the o n - s i t e b u r i a l r e q u i r e s 

landowner approval. And I j u s t wanted t o c l a r i f y f o r 

myself t h a t a t t h i s p o i n t you don't have an environmental 

r a t i o n a l e f o r t h a t ; t h i s i s a p o l i c y choice t h a t t he 

D i v i s i o n i s recommending t o the Commission? 

A. (By witness Price) Yes. 

Q. I n the next s l i d e , on s l i d e 14, you present your 

map t h a t i s showing the areas around a number of l a n d f i l l s 

t h a t are located both i n the southeast and the northwest 

areas of the s t a t e . Now are a l l these l a n d f i l l s p r e s e n t l y 

p e r m i t t e d by the OCD t o accept o i l f i e l d waste? 

A. (By witness Price) No. 

Q. Some of them are approvable but not p r e s e n t l y 

approved; i s t h a t correct? 
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A. (By witness Price) That's c o r r e c t . 

Q. And do any of those l a n d f i l l s have the o p t i o n of 

d e c l i n i n g t o accept o i l f i e l d waste? The ones t h a t are 

approvable, but not yet approved? 

A. (By witness Price) That's a question t h a t I may 

not be able t o answer. However, I t h i n k one of my s t a f f 

members could, Ed Hansen or Brad Jones, because — 

Q. That would be an Ed Hansen question? 

A. (By witness Price) Yeah, or — probably an Ed 

Hansen question. 

Q. And — 

A. (By witness Price) And the reason I say t h a t , he 

used t o be a program manager t h a t authorized such wastes t o 

go i n t o those type of f a c i l i t i e s a t the Environment 

Department. 

Q. Okay, thank you. Continuing on w i t h t h a t , d i d 

you evaluate as p a r t of your t h i n k i n g of using the 

approvable, which would be those l a n d f i l l s t h a t are 

approved by ED, f o r example, but not y e t by OCD, as t o what 

the impact of c o l l o c a t i o n of o i l f i e l d waste and municipal 

waste would be on the waste contents? 

A. (By witness Price) Mr. Hiser, repeat the 

question. I d i d n ' t understand t h a t . 

Q. Did you evaluate the environmental impact of 

c o l l o c a t i n g o i l f i e l d waste w i t h municipal s o l i d waste i n a 
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municipal l a n d f i l l t h a t might be per m i t t e d by ED, r a t h e r 

than an i n d u s t r i a l m o n o f i l l as i s p e r m i t t e d by OCD? 

A. (By witness Price) No. 

Q. Do you agree t h a t the c o n s t i t u e n t mixture i n a 

municipal l a n d f i l l might be d i f f e r e n t from those found i n 

an OCD i n d u s t r i a l l a n d f i l l ? 

A. (By witness Price) Yes. 

Q. I n the r a t i o n a l e t h a t you advanced f o r t h e 100-

mi l e distance you said b a s i c a l l y t h a t i t seemed t h a t the 

cost of $3 0,000 t o $90,000 seemed appropriate i n l i g h t of 

today's o i l p r i c e s ; i s t h a t correct? 

A. (By witness Price) $30,000 t o $80,000. 

Q. I'm so r r y , $30,000 t o $80,000? 

A. (By witness Price) Yes. 

Q. And what would be the impact i f the o i l p r i c e s 

were t o s u b s t a n t i a l l y decline? 

A. (By witness Price) Obviously i t would impact i t . 

Q. Now you also said as p a r t of your r a t i o n a l e f o r 

why the 100-mile r u l e was reasonable was t h a t i t would 

d i m i n i s h some of the t r a n s p o r t costs from f a c i l i t i e s t h a t 

might be located greater than 100 miles from a l a n d f i l l . 

You s a i d we're going t o — because we know t h a t t r a n s i t i s 

more expensive the f u r t h e r you go, beyond 100 miles we're 

going t o say t h a t t h a t may be a cost more than we want t o 

do, so we're going t o draw a 100-mile l i n e ? 
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A. (By witness Price) I t could even be an 

exponential curve. 

Q. Okay. 

A. (By witness Price) Yes. 

Q. And doesn't the r e l i e f , i f any, t h a t the 100-mile 

r u l e gives depend upon whether the l a n d f i l l — or the p i t , 

would otherwise meet your closure standards t o be closed i n 

place w i t h deep trench b u r i a l ? 

A. (By witness Price) I'm going t o not answer your 

question the way you're wanting me, and then I ' l l t r y t o 

answer i t . 

Q. Okay. 

A. (By witness Price) I t h i n k what I was t r y i n g t o 

p o i n t out i s the cumulative e f f e c t of a l l of the waste 

t h a t ' s i n the present San Juan Basin and the Permian Basin. 

And we f e l t t h a t by t r a n s f e r r i n g t h i s waste t o a c e n t r a l 

l o c a t i o n i t would c e r t a i n l y reduce the p r o b a b i l i t y of the 

cumulative e f f e c t adding up. 

Now — Now t o answer your other question, I t h i n k 

i t ' s yes. 

Q. Okay, and the answer — I'm going t o r e s t a t e my 

question and make sure t h a t i t ' s c l e a r f o r the Commission 

and everyone else — 

A. (By witness Price) Okay. 

Q. — what i t i s we're t a l k i n g about. 
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My question i s t h a t you said i f you're l o c a t e d 

over 100 miles from a l a n d f i l l , you have the o p t i o n i n some 

cases t o do deep trench disposal or an o n - s i t e d i s p o s a l , 

under your proposed r u l e , correct? 

A. (By witness Price) I f you meet the s i t i n g 

requirements, t h a t ' s c o r r e c t . 

Q. I f you meet the s i t i n g requirements. And aren't 

t h e r e a d d i t i o n a l requirements i n terms of the q u a l i t y of 

the m a t e r i a l t o be disposed? 

A. (By witness Price) There's clo s u r e requirements, 

p r e s c r i p t i v e closure requirements. 

Q. And so i f i n f a c t the m a t e r i a l doesn't meet those 

closure requirements, then i t would s t i l l have t o be hauled 

t o a l a n d f i l l , regardless of i t s distance from t h a t 

l a n d f i l l ? 

A. (By witness Price) No, t h a t ' s not c o r r e c t . 

Q. That's not correct? 

A. (By witness Price) That's not c o r r e c t . 

Q. What would one do i n t h a t case? 

A. (By witness Price) Well, then you could — an 

operator could come back, propose another treatment method, 

propose some other method f o r closure. 

Q. But t h a t ' s d i s c r e t i o n a r y w i t h the Department and 

not of r i g h t , correct? 

A. (By witness Price) No, t h a t ' s d i s c r e t i o n a r y upon 
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the operator. The operator could come back and modify i t s 

permit and say, you know, we're 10 p a r t s per m i l l i o n o f f , 

and a l i t t l e b i t more treatment and we f e e l we can get i t 

down, and we c e r t a i n l y would allow them t o do t h a t . 

Q. But i t i s — but i f t h a t ' s not achievable, e i t h e r 

by your g r a n t i n g an amendment t o the permit or us being 

able t o achieve those closure standards, the only remedy or 

the only o p t i o n r i g h t now f o r an operator i s t o d i g t h a t 

m a t e r i a l out and haul i t t o a l a n d f i l l ? 

A. (By witness Price) I f you cannot achieve the 

closure standards i n any form or fashion, then the answer 

t o your question i s yes. 

Q. Okay. I n your p r e s e n t a t i o n you put up a 

communication from the O f f i c e of the President of the 

United States, from the Council of Environmental Q u a l i t y , 

on cumulative impact analysis under t h i s EQ r e g u l a t i o n ; i s 

t h a t c o r r e c t ? 

A. (By witness Price) Correct. 

Q. Does t h a t apply t o you? 

A. (By witness Price) I t ' s g u i d e l i n e s f o r f e d e r a l 

agencies. 

Q. Are you a f e d e r a l agency or — 

A. (By witness Price) No. 

Q. — are you a s t a t e agency? 

A. (By witness Price) State agency. However, we do 
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some f e d e r a l g u i d e l i n e s . 

Q. I f i t ' s a major f e d e r a l action? 

A. (By witness Price) That's c o r r e c t . 

Q. Mr. Carr has covered the Environmental Bureau. 

Okay, I want t o switch, then, t o your E x h i b i t 

Number 6. Give me j u s t a second. 

A. (By witness Price) Mr. Carr has already s a i d 

he's agreed t o a l l t h i s . 

MR. CARR: And he h i t me when I d i d . 

(Laughter) 

Q. (By Mr. Hiser) I want t o go back t o your s l i d e 

on t h i s e x h i b i t , on page 15 which i s the number o f 

groundwater cases. And here you l i s t 2005 and 2007 w i t h an 

approximate t o t a l of 504 cases; i s t h a t c o r r e c t ? 

A. (By witness Price) These are p i t groundwater 

contamination cases, t h a t ' s c o r r e c t . 

Q. And i s i t your agreement t h a t the ones t h a t you 

know of t h a t might be r e l a t e d t o d r i l l i n g p i t s are 

comprised on page 37 of t h i s e x h i b i t ? 

A. (By witness Price) Yes. 

Q. And how many d r i l l i n g p i t s i s i t , I b e l i e v e you 

t e s t i f i e d t o , t h a t there have been i n the State of New 

Mexico? 

A. (By witness von Gonten) I b e l i e v e t h a t I — 
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Q. Maybe i t was Mr. von Gonten. 

A. (By witness Price) Yeah. 

A. (By witness von Gonten) One of my s l i d e s was — 

I was r e f e r r i n g t o the San Juan Basin, t h a t t h e r e was 

probably a p i t , a d r i l l i n g and reserve p i t f o r each w e l l . 

Could have been a production p i t t h a t might have ser v i c e d 

several w e l l s . And there might have been one or more 

workover p i t s ; these are very l o n g - l i v e d w e l l s . 

Right now our database r e p o r t s 99,000-plus w e l l s 

— I t h i n k Wayne r e f e r r e d t o 100,000 — t h a t are i n our 

database, t h a t i s , where we have an API number or have 

assigned an API number r e t r o a c t i v e l y and have a l o c a t i o n 

f o r i t . 

Q. So Mr. Pr i c e , i n l i g h t of Mr. von Gonten 1s 

statement, would you agree t h a t there are somewhere i n the 

arena of probably about 100,000 d r i l l i n g p i t s have been — 

or maybe 80,000, somewhere i n the 80,000 t o 100,000 

range — 

A. (By witness Price) Yes. 

Q. — a l l that? 

And what percentage of those p i t s r i g h t now have 

presented a problem? 

A. (By witness Price) We don't know. 

Q. But of the ones t h a t you know, which are these 10 

which are r i g h t here — 
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A. (By witness Price) Yes. 

Q. — over 80,000 or 100,000, what percentage would 

t h a t be? 

A. (By witness Price) Low, very low. 

Q. Would you agree w i t h me i t ' s about .001 or one-

thousandth of a percent? 

A. (By witness Price) We can do the math. 

Q. Okay. Now on the 10 cases t h a t you've presented 

here, i s i t your p r o f e s s i o n a l opinion t h a t a l l these are 

documented cases, or are some of these s t i l l i n the i n i t i a l 

i n v e s t i g a t o r y phase? 

A. (By witness Price) Oh, they're s t i l l i n i n i t i a l 

i n v e s t i g a t o r y stage. 

Q. And how many of the 10 t h a t you've presented are 

s t i l l i n t h a t i n i t i a l i n v e s t i g a t o r y phase? 

A. (By witness Price) Have t o ask Glenn. 

Q. Mr. von Gonten? 

A. (By witness von Gonten) I would say a l l of them. 

Q. Okay. So i t may be less than 10 here, you j u s t 

don't know y e t , but i t may be c e r t a i n l y — 

A. (By witness von Gonten) What we have r i g h t now 

i s , we have an i n d i c a t i o n from the operator t h a t when they 

were c l o s i n g t h e i r p i t , t h a t the s o i l contamination reached 

down t o the top of groundwater and t h a t they had sampled 

the groundwater and were making a presumptive r e p o r t , 
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pending the r e s u l t s from the lab. 

Q. And when you used the term "contamination", am I 

t o assume t h a t t h a t i n most cases means some s o r t o f 

c h l o r i d e l e v e l s — 

A. (By witness von Gonten) I t h i n k most of these 

are from the southeast, and i t would be c h l o r i d e 

contamination as opposed t o hydrocarbon contamination. 

A. (By witness Price) I would l i k e t o — Can I add 

t o t h a t , Mr. Hiser? Those are groundwater contamination 

cases. There are many more vadose zone contamination cases 

out t h e r e t h a t we don't have the numbers f o r . 

Q. And Mr. Pr i c e , i f we're t a l k i n g about a vadose 

zone contamination, what i s the receptor of concern i n the 

vadose zone? 

A. (By witness Price) Well, i t could be 

groundwater, i t could be the surface. 

Q. So you would be looking a t t h i n g s e i t h e r 

m i g r a t i n g downward or m i g r a t i n g upwards? 

A. (By witness Price) Yes. 

Q. But you don't have an idea of the number of those 

t h i n g s — 

A. (By witness Price) Well, another receptor could 

be i f somebody b u i l d s a house or something i n a p i t , which 

we've had happen before. 

Q. Okay. Let me f l i p the page here. 
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Mr. Price, i n your modeling conclusions on the 

u n l i n e d p i t s , which i s on pages 23 and 24 of your e x h i b i t , 

those presumed a c o n t i n u a l source; i s t h a t c o r r e c t — 

A. (By witness Price) Yes. 

Q. — of contamination? 

A. (By witness Price) Yes, of less than a b a r r e l 

per day. 

Q. And what would happen t o those plumes t h a t you 

showed us i f t h a t source were t o be removed? 

A. (By witness Price) I'm sorry? 

Q. I f the source of the contamination, the one 

b a r r e l a day, were t o be removed a f t e r , say, s i x months t o 

two years? 

A. (By witness Price) The contamination would 

e v e n t u a l l y migrate t o groundwater, but the s h i f t of the 

curves would be way f a r t o the r i g h t . 

Q. Okay. And do you have a sense of the number of 

years t h a t we•re looking a t — 

A. (By witness Price) No. 

Q. — f o r t h a t type of s h i f t ? 

A. (By witness Price) No. 

Q. Now on your own graphs, though, j u s t l o o k i n g a t 

t h a t c o n t i n u a l impact, you show t h a t the main impact 

occurred somewhere between 40 and 60 years, or 50 t o 100 

years; i s t h a t correct? 
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A. (By witness Price) On page 22? 

Q. On page 21 and 22? 

A. (By witness Price) Correct. 

Q. And — Now as p a r t of the r a t i o n a l e f o r the r u l e 

and the idea t h a t we want t o haul m a t e r i a l t o the l a n d f i l l s 

i s your b e l i e f t h a t t h i s i s a more p r o t e c t i v e s o l u t i o n . We 

have a couple of known places where the m a t e r i a l goes and 

we put them t h e r e , and some of them have l i n e r s , some of 

them do not. Correct? 

A. (By witness Price) We're f o l l o w i n g the n a t i o n a l 

t r e n d i n the United States. A l l i n d u s t r i e s except the o i l 

and gas i n d u s t r i e s take t h e i r waste, t h a t I know, t o some 

s o r t of c e n t r a l i z e d l a n d f i l l . 

Q. That's an i n t e r e s t i n g statement, Mr. P r i c e . So 

i t ' s your testimony then t o the Commission t h a t , f o r 

example, the mining i n d u s t r y takes i t s t a i l i n g s and waste 

rock t o a c e n t r a l i z e d l a n d f i l l ? 

A. (By witness Price) Well, the mining i n d u s t r y i s 

the o i l and gas i n d u s t r y , t h a t ' s — 

Q. Mining i s o i l and gas? 

A. (By witness Price) Well, i t ' s energy, minerals, 

mining, o i l and gas. I t ' s a mining — I mean, you're 

mining — i t ' s been i n t e r p r e t e d as a mining — 

Q. So you're saying mining — 

A. (By witness Price) — w i t h the exception — 
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Q. — and o i l and gas — 

A. (By witness Price) — yes, mining. 

Q. What about the s i l v i c u l t u r a l i n d u s t r y ? Do they 

take a l l of the slash from t h e i r operations and take t h a t 

t o a c e n t r a l i z e d l a n d f i l l ? 

A. (By witness Price) I f i t meets a c e r t a i n amount 

of hazardous wastes, they c e r t a i n l y do. I f i t ' s hazardous 

waste, they would. 

Q. Well, are we t a l k i n g about hazardous waste i n the 

o i l and gas context, w i t h i n the r e g u l a t o r y — 

A. (By witness Price) We're t a l k i n g about hazardous 

m a t e r i a l s , t h a t the only reason i t ' s not hazardous waste 

i s , they have received an exemption from the f e d e r a l 

government. 

Q. But one could equally w e l l say t h a t t he reason 

t h a t s i l v i c u l t u r a l waste i s not hazardous waste i s because 

i t has not been regulated by the f e d e r a l government? 

A. (By witness Price) Same scenario. 

Q. And what about a g r i c u l t u r e ? 

A. (By witness Price) I t ' s my understanding, f o r 

example, d a i r y waste, t h a t has t o be disposed of i n a 

l a n d f i l l . 

Q. But t h a t ' s t r u e only f o r c e r t a i n c o n c e n t r a t i n g 

animal-feeding operations and not f o r t y p i c a l ranching or 

farming operations; i s t h a t not true? 
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A. (By witness Price) I f you're t a l k i n g about i f 

someone r a i s e s tomatoes and he plows the tomato p l a n t s 

under the o l d p l a n t s , then f o r b i o - — f o r some s o r t of 

bioremediation of the p l a n t s , you might want t o say, t o 

help the n i t r o g e n l e v e l s i n the — I wouldn't consider t h a t 

t o be a waste. 

Q. I guess I ' l l get o f f t h i s d i g r e s s i o n and come 

back t o my main p o i n t . But anyway, your b e l i e f i s t h a t 

p u t t i n g these t h i n g s i n the l a n d f i l l i s going t o be more 

p r o t e c t i v e — 

A. (By witness Price) That i s — 

Q. — than having a number of small p i t s — 

A. (By witness Price) — yes, t h a t i s the — 

Q. — located around — 

A. (By witness Price) Yes, t h a t ' s the n a t i o n a l 

t r e n d . 

Q. Okay. Under the Department's just-approved 

surface waste r u l e s , what i s the post-closure care p e r i o d 

t h a t you're proposing t o reg u l a t e the l a n d f i l l s f o r ? 

A. (By witness Price) T h i r t y years. 

Q. And so i s i t not t r u e , Mr. P r i c e , t h a t the post-

clo s u r e care t h a t you r e l i e d upon i s less than the p e r i o d 

t h a t your uncontained c o n t i n u a l source would show t o reach 

the groundwater, and so i n f a c t the p r o t e c t i o n s t h a t you're 

r e l y i n g upon w i l l not be present a t the time t h a t t he 
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l a n d f i l l would p u t a t i v e l y leak and cause contamination — 

A. (By witness Price) The answer t o your question 

i s yes. 

Q. Thank you. No f u r t h e r questions f o r you, Mr. 

Pr i c e . 

I have one question f o r Mr. von Gonten. Now you 

gave a — testimony about p i t s t h a t were located i n the so-

c a l l e d exempt area i n the southeast, c o r r e c t ? 

A. (By witness von Gonten) Yes, I d i d . 

Q. And you made a pr e s e n t a t i o n about the f a c t t h a t 

t h e r e ' s , i n f a c t , i n your opinion, p r o t e c t i b l e groundwater 

w i t h i n the exempt area; i s t h a t correct? 

A. (By witness von Gonten) That's c o r r e c t . 

Q. I s i t not t r u e t h a t each one of the p i t s t h a t 

would have been located i n t h a t w i t h o u t l i n e r s would have 

been done under an approval from the Commission? 

A. (By witness von Gonten) Those — yes, any p i t s 

i n t he exempted area of the southeast would have been 

approved by Rule 50, or there were probably approvals under 

Order R-3221, I b e l i e v e , and — 

Q. And d i d n ' t t h a t g e n e r a l l y r e q u i r e a showing of no 

groundwater? 

A. (By witness von Gonten) I'm not sure about the 

requirements of t h a t order. 

A. (By witness Price) I would l i k e t o answer t h a t . 
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Q. Mr. Price? 

A. (By witness Price) Yes, but i f you go look a t 

the o l d orders, not one — not one monitor w e l l was ever 

put i n t o prove t h a t . 

Q. So i t ' s the Bureau's p o s i t i o n now t h a t the 

Commission has entered those orders i n e r r o r ? 

A. (By witness Price) I t ' s an e v o l u t i o n of p i t 

r u l e s , e v o l u t i o n of sound science. We a l l l e a r n . 

Q. So a t t h i s p o i n t , then, the Bureau i s prepared t o 

challenge the f i n d i n g s t h a t the Commission entered i n each 

of those orders? 

A. (By witness Price) No, s i r . 

Q. Okay. 

A. (By witness Price) We're w i l l i n g t o ask the 

Commission t o upgrade the technology t o a p o i n t where we 

can determine i f the groundwater i s going t o be 

contaminated. 

MR. HISER: No f u r t h e r questions. Thank you, Mr. 

Chairman. 

CHAIRMAN FESMIRE: Thank you, Mr. Hiser. 

Ms. Foster? 

MS. FOSTER: Thank you. 

CROSS-EXAMINATION (of witnesses P r i c e and von Gonten) 

BY MS. FOSTER: 

Q. Mr. Pri c e , I'm sorry I missed the beginning of 
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your testimony t h i s morning, but I j u s t wanted t o ask you a 

couple of questions. 

F i r s t , what i s your t i t l e over a t the OCD? 

A. (By witness Price) Environmental Bureau Chief. 

Q. And as a bureau c h i e f , you are i n c o n t r o l of the 

Environment Bureau of which Mr. von Gonten, Mr. Chavez, Mr. 

Hansen and Mr. Brad Jones are your — under you? 

A. (By witness Price) Did you say c o n t r o l ? 

(Laughter) 

Q. I n the o r g a n i z a t i o n a l s t r u c t u r e ? 

A. (By witness Price) Well, I'm the boss. 

Q. Okay, you're the boss. And who i s your boss? 

A. (By witness Price) My boss i s Mr. Sanchez. 

Q. A l l r i g h t , and does Mr. Sanchez have a boss 

w i t h i n the OCD? 

A. (By witness Price) Yes. 

Q. And who i s that? 

A. (By witness Price) Mr. Fesmire. 

Q. Okay, and i s t h a t the same Mr. Fesmire who's the 

Chairman of the OCC? 

A. (By witness Price) Yes, i t i s . 

Q. And does Mr. Fesmire have a boss? 

A. (By witness Price) Yes. 

Q. And who's that ? 

A. (By witness Price) Well, i t ' s e i t h e r Reese 
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F u l l e r t o n or Joanna Prukop. 

Q. A l l r i g h t , and Joanna Prukop i s the Secretary of 

Energy and Minerals i n the State of New Mexico — 

A. (By witness Price) Yes. 

Q. — correct? 

A. (By witness Price) Yes. 

Q. A l l r i g h t , so she i s a Cabinet Secretary, t h a t ' s 

c o r r e c t ? 

A. (By witness Price) Yes. 

Q. Now i n terms of deciding t o revamp some r u l e s , 

the p i t r u l e , where does t h a t d e c i s i o n come from? Who 

makes t h a t decision? 

A. (By witness Price) That d e c i s i o n was made by the 

Environmental Bureau some time ago, and I t h i n k I t e s t i f i e d 

t o t h a t , t h a t r i g h t a f t e r Rule 50 was put i n place the 

previous bureau c h i e f had i n d i c a t e d t o me t h a t we need t o 

recommend t o the new D i r e c t o r t h a t had come i n t h a t we 

probably need t o have a r u l e r e w r i t e . 

Q. A l l r i g h t . And d i d you hear Mr. Brooks' opening 

statement? 

A. (By witness Price) The other day? 

Q. The other day, yes. 

A. (By witness Price) Yes. 

Q. And I bel i e v e a t t h a t time he s t a t e d t h a t one of 

the reasons t h a t your d i v i s i o n was redoing t h i s r u l e was 
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pursuant t o RCRA; i s t h a t correct? 

A. (By witness Price) Reference t o RCRA, yes. 

Q. Yes, and what i s RCRA? 

A. (By witness Price) I t ' s the Resource 

Conservation and Recovery Act, and i t ' s a f e d e r a l program 

t h a t covers s o l i d waste. 

Q. And i t covers s o l i d waste di s p o s a l and 

management, correc t ? 

A. (By witness Price) Yes. 

Q. A l l r i g h t . And are you now saying t h a t o i l f i e l d 

wastes i s a s o l i d waste under RCRA? 

A. (By witness Price) Yes. 

Q. A l l r i g h t , i s there not an exemption under RCRA? 

A. (By witness Price) For hazardous waste only. 

Q. For o i l f i e l d waste under Section C, I b e l i e v e i t 

is? 

A. (By witness Price) No, you're i n c o r r e c t . 

Q. Okay. 

A. (By witness Price) I t i s — There's an exemption 

f o r hazardous waste under RCRA f o r o i l f i e l d waste. Waste 

t h a t i s normally hazardous i s not hazardous under RCRA f o r 

the o i l f i e l d . 

But there's s t i l l S u b t i t l e D r e g u l a t i o n , which 

b a s i c a l l y regulates nonhazardous waste, and those 

r e g u l a t i o n s — i t ' s the d r i v i n g mechanism f o r landfarms and 
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l a n d f i l l s i n the State of New Mexico. 

Q. And one of the p a r t i e s i n t h i s case i s the O i l 

and Gas A c c o u n t a b i l i t y P r o j e c t ; i s t h a t c o r r e c t ? 

A. (By witness Price) One of the p a r t i e s ? 

Q. The p a r t i e s i n t h i s case, represented by an 

att o r n e y , i s the O i l and Gas A c c o u n t a b i l i t y P r o j e c t , 

c o r r e c t ? 

A. (By witness Price) OGAP. 

Q. Yes. 

A. (By witness Price) Yes. 

Q. Yes, I'm sorry. 

A. (By witness Price) Yes, r i g h t . 

Q. You know them as OGAP and I — 

A. (By witness Price) Yeah, r i g h t . 

Q. — know them as O i l and Gas A c c o u n t a b i l i t y — 

A. (By witness Price) Yeah, yeah. 

Q. Okay. And OGAP i s based i n Durango, Colorado, 

co r r e c t ? 

A. (By witness Price) You know, I don't know t h a t . 

I r e a l l y don't know the answer t o t h a t . I don't know where 

they're based. 

Q. A l l r i g h t . And — Well, you worked w i t h Bruce 

B a i z e l , who i s the OGAP attor n e y on the task f o r c e , d i d you 

not? 

A. (By witness Price) Yes, I d i d . 
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Q. A l l r i g h t . And are you aware t h a t OGAP — you 

know, the O i l and Gas A c c o u n t a b i l i t y P r o j e c t — they put 

documents out on the Web concerning o i l and gas production? 

A. (By witness Price) Yes, I do. 

Q. And are you aware t h a t i n October, 2007, they 

a c t u a l l y issued a document concerning RCRA and cl o s u r e of 

o i l f i e l d f a c i l i t i e s pursuant t o RCRA? 

A. (By witness Price) I'm not aware of t h a t . 

Q. So you d i d n ' t read t h a t document from OGAP 

pursuant t o t h i s hearing? 

A. (By witness Price) I don't t h i n k I d i d , I'm 

sor r y . 

Q. Under the O i l and Gas Act, one of the mandates 

f o r the OCD i s t o be p r o t e c t i v e of groundwater, h e a l t h and 

the environment, correct? 

A. (By witness Price) Yes. 

Q. And i n order t o be p r o t e c t i v e of groundwater, 

h e a l t h and the environment, when you go over a r u l e what do 

you consider? 

A. (By witness Price) Gosh, t h a t ' s such a broad 

question, K arin — or Mrs. Foster. 

Q. Well, l e t me rephrase t h a t then. 

When you are i n the process of c r e a t i n g a new 

r u l e — 

A. (By witness Price) Right. 
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Q. — do you review each p r o v i s i o n of the r u l e t o 

ensure t h a t i t w i l l be p r o t e c t i v e of groundwater? 

A. (By witness Price) Yes. 

Q. And do you review each p r o v i s i o n of the r u l e t o 

ensure t h a t i t w i l l be p r o t e c t i v e of the h e a l t h of the 

c i t i z e n s of New Mexico? 

A. (By witness Price) Yes. 

Q. And do you review each p r o v i s i o n of the r u l e t o 

ensure t h a t i t w i l l be p r o t e c t i v e of the environment? 

A. (By witness Price) I hope we d i d . 

Q. Now do you review the r u l e t o consider whether 

there's any economic impact on small businesses? 

A. (By witness Price) I d i d not. 

Q. Are you f a m i l i a r w i t h the Small Business 

Regulatory R e l i e f Act? 

A. (By witness Price) Yes, I am. 

Q. And t h a t was passed by the L e g i s l a t u r e i n 2 005, 

c o r r e c t ? 

A. (By witness Price) I don't know. 

Q. And — Did you say you're f a m i l i a r w i t h t h a t act? 

A. (By witness Price) I know of i t . 

Q. And does t h a t act t a l k about — or mandate t h a t 

agencies have t o review t h e i r r u l e s f o r impact on small 

businesses? 

A. (By witness Price) I t ' s my understanding. 
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Q. And pursuant t o t h i s r u l e , d i d you or anyone i n 

your d i v i s i o n determine or have any discussion as t o impact 

on small businesses? 

MR. BROOKS: Mr. Chairman, I have no o b j e c t i o n t o 

the witness answering the question, except t h a t t he 

pr e d i c a t e of the question seems t o suggest t h a t i t was the 

r e s p o n s i b i l i t y of the Environment Bureau t o t h a t e f f e c t , 

and we disagree w i t h t h a t — t o perform such a review, and 

we disagree w i t h t h a t i n t e r p r e t a t i o n of the a c t . As t o 

whether they d i d do such a review or not, I have no 

o b j e c t i o n t o the witness answering. 

CHAIRMAN FESMIRE: Okay, w i t h t h a t n o t a t i o n , go 

ahead and answer the question. 

WITNESS PRICE: I d i d not do a — 

Q. (By Ms. Foster) Okay, so your bureau d i d not do 

a review? 

A. (By witness Price) No, we d i d not. 

Q. Okay, but Mr. Brooks j u s t reminded me t h a t t h e r e 

might be another d i v i s i o n w i t h i n the O i l Conservation 

D i v i s i o n who might have followed the mandates of the Small 

Business Regulatory R e l i e f Act and done an economic review, 

co r r e c t ? 

MR. BROOKS: Objection, misstated my observation. 

CHAIRMAN FESMIRE: I ' l l s u s t a i n t h a t o b j e c t i o n . 

Ms. Foster, are you f a m i l i a r w i t h the law you're 
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quoting? 

MS. FOSTER: Yes, I am. 

CHAIRMAN FESMIRE: Okay, you understand t h a t i t 

i s not the r e s p o n s i b i l i t y t o make those determinations or 

those n o t i c e s , c o r r e c t ? 

MS. FOSTER: Pursuant t o the act — I f you'd l i k e 

t o have a l e g a l argument, I ' d be more than happy t o stand 

i n f r o n t of you and make a l e g a l argument. 

CHAIRMAN FESMIRE: Well, you have b r i e f e d t h a t i n 

your motion, have you not? 

MS. FOSTER: Yes, I have. 

CHAIRMAN FESMIRE: Okay, and we had t o postpone a 

d e c i s i o n on your motion because you weren't here t h i s 

morning when we s t a r t e d . We'll cover t h a t l a t e r , but I 

don't b e l i e v e a f t e r reviewing the motions and the responses 

t o t he motion t h a t we're going t o s u s t a i n t h a t motion. So 

I have no problem w i t h the witness answering the question, 

but I need you t o understand t h a t we don't b e l i e v e t h a t the 

pr e d i c a t e t h a t you're basing those questions on i s c o r r e c t . 

MS. FOSTER: Okay. And Mr. Chairman, would I ask 

— could I ask you i f you're g i v i n g me t h a t r u l i n g as the 

Chairman of the OCC or as Mr. Wayne Price's and Mr. 

Brooks's boss? 

CHAIRMAN FESMIRE: I don't b e l i e v e t h a t — 

MS. FOSTER: Are you — 
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CHAIRMAN FESMIRE: I w i l l go ahead and answer 

t h a t question, but i t ' s the l a s t one I ' l l answer from you 

on t h a t s ubject. I t i s not — This i s my p o s i t i o n as 

Chairman of the Commission. I am making t h a t r u l i n g as 

Chairman of the Commission. 

MS. FOSTER: Okay, thank you. 

CHAIRMAN FESMIRE: I don't t h i n k i t ' s proper f o r 

you t o r a i s e t h a t . 

Mr. P r i c e , you can answer the question i f you 

want. 

MS. FOSTER: I ' l l withdraw the question. 

MR. BROOKS: Let the record r e f l e c t also t h a t my 

boss i s Ms. Carol Leach, the general counsel of the Energy, 

Minerals and Natural Resources Department. 

CHAIRMAN FESMIRE: Okay. 

MS. FOSTER: Thank you, Mr. Brooks, f o r t h a t 

c l a r i f i c a t i o n . 

Q. (By Ms. Foster) Mr. Pri c e , t h e r e was some 

discus s i o n p r e v i o u s l y concerning the dig-and-haul 

p r o v i s i o n s of the proposed r u l e , c o r r e c t ? 

A. (By witness Price) Yes. 

Q. A l l r i g h t . And the concern of the Independent 

Petroleum Association proposed w i t h the dig-and-haul was 

t h a t t h i s would put a d d i t i o n a l t r u c k s on the road i n New 

Mexico; i s t h a t correct? 
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A. (By witness Price) I understand t h a t , yes. 

Q. Okay. And obviously there are many d i f f e r e n t 

f a c t o r s when d r i l l i n g a w e l l , and those d i f f e r e n t f a c t o r s 

w i l l feed i n t o the amount of waste t h a t needs t o be hauled 

from a l o c a t i o n , r i g h t ? 

A. (By witness Price) Correct. 

Q. And the amount of waste t h a t w i l l need t o be 

hauled from a l o c a t i o n w i l l obviously go on the roads of 

New Mexico, corr e c t ? To be hauled o f f ? 

A. (By witness Price) Oh, t o — not put on the 

roads? 

(Laughter) 

Q. Yeah, I'm sorr y , I misspoke. To be put on t r u c k s 

t o go on the roads. 

A. (By witness Price) Some p a r t of the r u l e t h a t I 

d i d n ' t understand. 

(Laughter) 

A. (By witness Price) To be hauled o f f . 

Q. Yes. 

A. (By witness Price) Yes. 

Q. And d i d you consider as p a r t of the p r o t e c t i o n of 

the people of the State of New Mexico and also p r o t e c t i o n 

of the environment, the impact of p u t t i n g a d d i t i o n a l t r u c k s 

on the roads? 

A. (By witness Price) No, I d i d not. 
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Q. And d i d you consider — so b a s i c a l l y , j u s t so I'm 

c l e a r , your focus on p r o t e c t i o n of the groundwater, h e a l t h 

and environment i s of the l o c a t i o n , the d r i l l i n g l o c a t i o n ? 

That i s your only concern, correct? Would t h a t be a f a i r 

statement? 

A. (By witness Price) Well, I'm always concerned 

about p u b l i c h e a l t h and the environment, you know, i f i t 

has t o do anything w i t h o i l and gas a c t i v i t y . But I t h i n k 

— I t h i n k what you're saying i s probably c o r r e c t , yes. 

Q. A l l r i g h t . Now you st a t e d e a r l i e r t h a t the 

general p u b l i c wants — wants c e n t r a l i z e d l a n d f i l l s . And 

i n f a c t , you — I t h i n k you st a t e d t h a t t h i s was f o l l o w i n g 

a n a t i o n a l t r e n d , t o put wastes i n l a n d f i l l s ? 

A. (By witness Price) Yes. 

Q. And I bel i e v e you st a t e d e a r l i e r t h a t t h e r e was 

two l i n e d and two unl i n e d l a n d f i l l s i n southeast New 

Mexico, correct? 

A. (By witness Price) Permitted by OCD. 

Q. Permitted by OCD. What are the names of the two 

un l i n e d l a n d f i l l s ? 

A. (By witness Price) The two u n l i n e d — One of 

them i s Sundance Parabo, located east of Eunice, New 

Mexico. The other i s CRI, C o n t r o l l e d Recovery, located 

halfway between Hobbs and Carlsbad. 

Q. Okay. And i f those two are u n l i n e d , would i t be 
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c o r r e c t t o assume t h a t i t 1 s because those are o l d e r 

l a n d f i l l s ? 

A. (By witness Price) Yes. 

Q. And t h e r e f o r e under the new surface waste 

management r u l e t h a t you passed, were they grandfathered 

in? 

Q. Okay. 

A. (By witness Price) They s t i l l have t o meet 

c e r t a i n requirements of p a r t 36 f o r closure and so f o r t h . 

Q. For closure, But as long as they're s t i l l open, 

they don't have t o meet the — I t h i n k you s a i d before, 

d o u b l e - l i n i n g and l e a c h a t e - t e s t i n g , e t cetera, requirements 

of the new surface waste management rul e ? 

A. (By witness Price) As long as they don't make a 

major m o d i f i c a t i o n i n b u i l d i n g a new c e l l and so f o r t h , 

t h a t ' s c o r r e c t . 

Q. And how large i s the Sundance f a c i l i t y ? 

A. (By witness Price) I'm t h i n k i n g a h a l f a 

s e c t i o n . 

Q. A h a l f a section? 

A. (By witness Price) — s e c t i o n , I'm t h i n k i n g — 

Q. Okay. 

A. (By witness Price) — f o r t h e i r t o t a l amount of 

pro p e r t y . But I could — I could be missing t h a t . 

Q. Okay, I — i t ' s j u s t — 
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A. (By witness Price) — i t ' s r a t h e r l a r g e . 

Q. A l l r i g h t . And how large i s the CRI l o c a t i o n ? 

A. (By witness Price) I would have t o guess, same 

t h i n g . We can get those numbers, exact numbers, f o r you, 

though, i f you — we can look those up and f i n d out. 

Q. Okay. Well, i f I understand your testimony 

e a r l i e r , you were saying t h a t the l a n d f i l l areas, you were 

w i l l i n g t o have them be — and I t h i n k you used the word 

" s a c r i f i c i a l areas". You used t h a t word e a r l i e r ; i s t h a t 

c o r r e c t ? 

A. (By witness Price) I d i d . 

Q. And what d i d you mean by t h a t ? 

A. (By witness Price) Well, I thought I explained 

t h a t . What I meant by t h a t was, these were l o c a l l a n d f i l l 

p e r m i t t e d areas, t h a t t h a t waste would be t h e r e f o r e v e r . 

There's no question about i t . But they're very — They're 

small i n comparison t o thousands of m i n i - p i t s a l l over the 

countryside. 

And when I meant " s a c r i f i c i a l " , I c e r t a i n l y 

d i d n ' t mean t o imply t h a t we're w i l l i n g t o s a c r i f i c e a 

whole county, l i k e the S i e r r a Club guy had p o i n t e d out t o 

me t h a t Lea County i s s a c r i f i c i a l as f a r as they're 

concerned. I t o t a l l y disagree w i t h t h a t . I'm from Lea 

County, and I t h i n k i t ' s worth p r o t e c t i n g . 

Q. A l l r i g h t . Now, but these areas, these two 
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l a n d f i l l s which put together amount t o one whole s e c t i o n , 

okay? These were close t o a h a l f , okay? 

A. (By witness Price) Yeah, once again, I would 

have t o r e a l l y look i t up and see what the acres — 

Q. A l l r i g h t , but they're l a r g e — 

A. (By witness Price) — they're a number of 

acres — 

Q. — they're large l a n d f i l l s ? 

A. (By witness Price) They are l a r g e . 

Q. Okay. And they're accepting o i l f i e l d waste which 

you maintain has high l e v e l s of c h l o r i d e s , r i g h t ? 

A. (By witness Price) Yes. 

Q. And I be l i e v e , i f I c o r r e c t l y understand your 

testimony, t h a t your concern i s the m i g r a t i o n of c h l o r i d e s 

through the vadose zone i n t o the groundwater, c o r r e c t ? 

A. (By witness Price) Yes. 

Q. And so — I don't want t o put words i n your mouth 

here, but i t s okay f o r you i n the s a c r i f i c i a l area t o put 

o i l f i e l d waste and have i t migrate t o groundwater i n t h a t 

one-section area of New Mexico? I s t h a t okay? 

A. (By witness Price) I s t h a t a leadi n g question? 

(Laughter) 

Q. This i s cross, leading i s allowed. 

CHAIRMAN FESMIRE: You can ask leading questions. 

MR. BROOKS: Cross-examination, leading questions 
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are okay, but — 

(Laughter) 

Q. (By Ms. Foster) Well, Mr. P r i c e , i f you don't 

want t o answer — 

CHAIRMAN FESMIRE: Mr. Pr i c e , I w i l l o v e r r u l e 

your o b j e c t i o n . 

(Laughter) 

WITNESS PRICE: Question again, please. I'm 

so r r y . 

Q. (By Ms. Foster) A l l r i g h t , i n t h i s l a r g e area, 

the CRI which i s a one-half s e c t i o n and the Sundance which 

i s one-half s e c t i o n , t h a t accepts o i l f i e l d waste w i t h 

c h l o r i d e s — 

A. (By witness Price) Yes. 

Q. — i s i t okay i n those areas t o have those 

c h l o r i d e s migrate t o the vadose zone and the groundwater? 

A. (By witness Price) No. 

Q. A l l r i g h t . Well, how i s i t t h a t you w i l l prevent 

the m i g r a t i o n of c h l o r i d e s i n those areas i f t h e y ' r e not 

lined ? 

A. (By witness Price) I n those two p a r t i c u l a r 

l o c a t i o n s , geographically there i s — and p a r t i c u l a r l y f o r 

Sundance, there's several hundred f e e t of redbed underneath 

Sundance. And there's also monitor w e l l s t h a t r i n g t he 

whole f a c i l i t y t o make sure t h a t i t ' s not l e a v i n g the 
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f a c i l i t y . 

CRI i s b u i l t on s i m i l a r l i t h o l o g y . 

Q. A l l r i g h t . Now CRI i s located near what town? 

A. (By witness Price) I t ' s Halfway, New Mexico, 

which there's not a town th e r e . 

Q. Okay, i s there any o i l and gas p r o d u c t i o n near 

CRI? 

A. (By witness Price) Yes. 

Q. A l l r i g h t . And I believe you s t a t e d e a r l i e r t h a t 

when the OCD — or when your department p e r m i t t e d the 

surface waste management f a c i l i t i e s , t h a t you p r e f e r r e d 

them t o be remote and f a r from groundwater, c o r r e c t ? 

A. (By witness Price) Yes, t h a t ' s p r e f e r a b l e . 

Q. So are you saying t h a t any o i l and gas l o c a t i o n s 

t h a t are close t o or adjacent t o CRI or Sundance should not 

be allowed t o have any o n - s i t e b u r i a l a t a l l , even though 

r i g h t next door you have Sundance and CRI t h a t does? 

A. (By witness Price) That's what we're proposing. 

Q. And i s there science t o support t h a t ? 

A. (By witness Price) Once again, i t ' s the 

cumulative e f f e c t — Mr. von Gonten poin t e d out t h a t i n 

some of those areas t h a t you're t a l k i n g about, t h e r e i s 

groundwater t h e r e . And so i t ' s our p o s i t i o n t h a t we t h i n k 

the n a t i o n a l t r e n d i s t o haul a l l waste t o a c e n t r a l i z e d 

f a c i l i t y , and t h a t ' s what we're proposing here 
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Q. So i f there's a w e l l located, l e t ' s say, h a l f a 

mi l e from the CRI f a c i l i t y , f o r example, and i t ' s i n the 

same topography as CRI which you s t a t e d , I b e l i e v e , was i n 

redbed, t h a t you would s t i l l r e q u i r e as the environmental 

department i n t h i s r u l e — you would s t i l l f e e l more 

comfortable f o r c i n g them t o haul a l l those wastes t o CRI? 

A. (By witness Price) We d i d n ' t d i f f e r e n t i a t e i n 

t h a t p a r t i c u l a r instance. We d i d mention one time about 

the s a l t playa issues i n which the same scenario could 

occur. There's j u s t r e a l l y no way t h a t we could w r i t e the 

r u l e t o make i t p e r f e c t and make i t not i n c l u d e those 

areas. I mean, i t — we j u s t d i d n ' t know how t o do t h a t . 

Q. Okay. So what you're saying, then, i s t h a t w e l l s 

t h a t are close t o these l a n d f i l l s t h a t have the same 

general geography — I'm sorr y , topography — as these 

l a n d f i l l s , they s t i l l have t o have the $30,000 t o $80,000 

expense t o haul because you j u s t d i d n ' t know how t o w r i t e 

t h e r u l e t h a t way? 

A. (By witness Price) No. 

MR. BROOKS: Objection, argumentative. 

CHAIRMAN FESMIRE: Overruled. Go ahead and 

answer, Mr. Pr i c e . 

WITNESS PRICE: Okay. Mrs. Foster, t h a t ' s not 

what I'm r e a l l y saying. What I'm r e a l l y saying i s t h a t , 

yes, t h e r e i s o i l and gas a c t i v i t y around these f a c i l i t i e s , 
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there's no question about i t . 

But these f a c i l i t i e s are very unique, very 

unique. These companies — I've gone back and looked a t 

the records, and they spent a tremendous amount of time 

t r y i n g t o f i n d these l o c a t i o n s . And they're hard t o f i n d , 

there's no question about i t . 

And so I'm not saying t h a t j u s t because there's a 

w e l l a m i l e or two or ten miles away t h a t i t ' s t he same 

geology. I'm not saying t h a t a t a l l . 

As a matter of f a c t , there's — as Mr. von Gonten 

po i n t e d out, there's groundwater i n some of those areas. 

Q. (By Ms. Foster) Groundwater next t o CRI? 

A. (By witness Price) I d i d n ' t say t h a t . 

Q. Okay, w e l l then c l a r i f y your answer. 

A. (By witness Price) Okay, what I'm saying i s i n 

the v i c i n i t y , i n the exempted area, because CRI i s located 

close t o the exempted area. 

Q. Okay. Now l e t ' s t a l k about t h i s exempted area, 

Mr. P r i c e . I t ' s my understanding t h a t i n the northwest 

t h e r e i s no c u r r e n t OCD-permitted l a n d f i l l ; i s t h a t 

c o r r e c t ? 

A. (By witness Price) There i s no OCD-permitted 

l a n d f i l l , t h a t i s c o r r e c t . 

Q. I n the northwest? 

A. (By witness Price) Yes. There i s landfarms but 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

267 

not l a n d f i l l s . 

Q. Right. But the requirements of t h i s r u l e w i l l be 

t h a t we b r i n g our waste t o a l a n d f i l l , c o r r e c t ? 

A. (By witness Price) Correct. 

Q. And I be l i e v e t h a t on the map you showed t h e r e 

was the San Juan r e g i o n a l l a n d f i l l , the northern New Mexico 

l a n d f i l l and the r e g i o n a l — and the Rio Rancho l a n d f i l l 

t h a t was 100 miles from the San Juan Basin, c o r r e c t ? 

A. (By witness Price) Correct. 

Q. Now do you have an agreement w i t h each one of 

these l a n d f i l l s t o dispose o i l f i e l d waste? 

A. (By witness Price) We have the s t a t u t o r y 

language, and we also have Rule 712 t h a t allows t h i s . 

Q. A l l r i g h t . Concerning the San Juan l a n d f i l l , i s 

i t l a r g e enough t o accept a l l the o i l f i e l d waste t h a t w i l l 

come o f f i f t h i s r u l e passes — 

A. (By witness Price) We — 

Q. — from the San Juan Basin? 

A. (By witness Price) The only way I can r e a l l y 

answer t h a t i s , we have never had the San Juan l a n d f i l l 

t u r n any o i l f i e l d waste down pursuant t o 712 because of 

capacity. 

Q. Okay. I s i t not t r u e t h a t you had — t h i s past 

year, a f t e r the surface waste management r u l e passed, you 

had t o have an agreement, a one-year agreement, w i t h t h a t 
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l a n d f i l l f o r disposal of o i l f i e l d waste? 

A. (By witness Price) We d i d n ' t have t o have 

t h a t agreement, but what we d i d , t h a t was an agreement 

p r i m a r i l y t o n o t i f y a l l the p a r t i e s . There was a l o t of 

f e a r and outrage out there because of the 1000 p a r t s per 

m i l l i o n c h l o r i d e , and we wanted t o make sure t h a t they had 

a place t o take t h i s , and i t was the way t h a t we d i d t h a t , 

and so... 

The environment requirement a l s o , we had an MOU 

t h a t we had w i t h them, and two of our — two of the people 

t h a t work f o r me had worked over i n t h a t s e c t i o n and knew 

the language of — the s t a t u t o r y language, knew the r u l e s 

very w e l l , and so we thought i t was b e n e f i c i a l t o have an 

MOU out the r e so a l l the p a r t i e s could understand t h a t they 

could take t h e i r wastes t h e r e . 

Q. And t h a t MOU was r e a l l y only f o r the p e r i o d of 

one year; i s t h a t not the case? 

A. (By witness Price) That's c o r r e c t . 

Q. A l l r i g h t , and what happens a f t e r one year? Can 

th e r e no longer be disposal a t the San Juan l o c a t i o n ? 

A. (By witness Price) Because of what they dispose, 

but t h e r e can be disposal t h e r e . 

Q. Okay, i t depends on what they dispose. I'm 

t a l k i n g — I'm concerned about where operators are going t o 

dispose of the waste i f t h i s r u l e passes. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

269 

A. (By witness Price) What waste? 

Q. The waste from these locations? 

A. (By witness Price) You've got t o be more 

s p e c i f i c on what waste. 

Q. Okay, then — 

A. (By witness Price) I mean, I can't answer the 

question unless you do. 

Q. — c o r r e c t me i f I'm wrong, then. I t ' s my 

understanding, then, t h a t a l l waste t h a t comes out of these 

o i l and gas l o c a t i o n s can be disposed of a t a p e r m i t t e d 

l a n d f i l l , f o r example the CRI or Sundance f a c i l i t i e s ? 

A. (By witness Price) Mrs. Foster, when you say a l l 

wastes, t h e r e are some wastes t h a t are out on s i t e t h a t are 

hazardous wastes t h a t are generated, t h a t do not f a l l 

underneath the exemption. And so the answer t o t h a t 

question i s no i f i t ' s hazardous, not always. 

I f you're t a l k i n g about s p e c i f i c waste such as 

d r i l l i n g waste t h a t ' s i n a d r i l l i n g p i t , then i t can go t o 

the San Juan County l a n d f i l l . 

Q. Okay, l e t ' s t a l k about d r i l l i n g wastes, then. 

A. (By witness Price) Okay. 

Q. I t can go t o the San Juan County l a n d f i l l f o r the 

next year; i s t h a t correct? 

A. (By witness Price) I t ' s our — w i t h our 

understanding — we've had several conversations and 
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meetings w i t h the Environment Department's understanding 

t h a t we can continue t o use Rule 712 and they don't have a 

problem w i t h i t . 

And a c t u a l l y , Ed Hansen and Brad Jones both 

worked on t h a t , and so we'd l i k e t o r e f e r — defer t h a t 

question t o them. But I mean, I know the s i t u a t i o n i s t h a t 

we c e r t a i n l y are allowed t o use t h a t p a r t i c u l a r l a n d f i l l 

you're t a l k i n g about. 

Q. And do you have an MOU w i t h the n o r t h e r n New 

Mexico r e g i o n a l l a n d f i l l ? 

A. (By witness Price) Where i s t h a t one loc a t e d at? 

Q. Well, t h a t was going t o be my next question. 

(Laughter) 

WITNESS PRICE: Northern New Mexico. I ' d have t o 

r e f e r t o one of my s t a f f members. They would know where 

t h a t ' s a t . 

Q. (By Ms. Foster) Okay, I b e l i e v e t h a t was on your 

map. U n f o r t u n a t e l y I d i d n ' t have the e x h i b i t number. I 

w i l l review t h a t and ask t h a t again. 

But how about the Rio Rancho l a n d f i l l ? 

A. (By witness Price) Yes. 

Q. Do you have an MOU w i t h them f o r d i s p o s a l of the 

waste? 

A. (By witness Price) No, we don't have an MOU. 

What we have i s , we have the a b i l i t y under Rule 712 t o 
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dispose of waste there. 

Q. And those f a c i l i t i e s are under NMED j u r i s d i c t i o n 

or — 

A. (By witness Price) Yes. 

Q. — OCD j u r i s d i c t i o n ? 

A. (By witness Price) No, NMED. 

Q. A l l r i g h t . So then an operator would be 

disposing a t those f a c i l i t i e s , and the waste would then be 

managed, or t h a t f a c i l i t y would then be managed by the 

Environment Department, not the O i l Conservation D i v i s i o n 

any longer? 

A. (By witness Price) Well, i t would a c t u a l l y be 

managed by the company who owns the f a c i l i t y , but the 

Environment Department would have o v e r s i g h t because they 

have the permits on t h a t . 

Q. A l l r i g h t . So then you would have no more 

ov e r s i g h t over t h a t waste, once i t goes i n t o the NMED 

l a n d f i l l ? 

A. (By witness Price) That's c o r r e c t . 

Q. And I believe on the same map you mentioned t h a t 

t h e r e was a couple of f a c i l i t i e s on Colorado; i s t h a t 

c o r r e c t — 

A. (By witness Price) Correct. 

Q. — f o r the northwest? 

A. (By witness Price) Correct. 
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Q. And do you have user agreements w i t h those 

l a n d f i l l s t o dispose there? 

A. (By witness Price) No. 

Q. So could I ask you the basis f o r p u t t i n g those 

l a n d f i l l s on the map as p o t e n t i a l d i s posal l o c a t i o n s — 

A. (By witness Price) Yes. 

Q. — f o r o i l f i e l d waste? 

A. (By witness Price) Yes. We had — One of my 

s t a f f members had c a l l e d those p a r t i c u l a r l a n d f i l l s , and 

they are c u r r e n t l y t a k i n g waste from — o i l f i e l d waste l i k e 

you're t a l k i n g about, from New Mexico i n t o those l a n d f i l l s . 

Q. Okay. So based on what they're c u r r e n t l y doing, 

you — 

A. (By witness Price) Now. 

Q. — they w i l l — 

A. (By witness Price) Yes. 

Q. Did you have any s o r t of a conversation or 

i n d i c a t i o n a t a l l t h a t they w i l l continue t o accept 

o i l f i e l d waste? 

A. (By witness Price) My s t a f f — Carl Chavez i s 

the member of my s t a f f t h a t checked t h a t out. Probably we 

need t o ask him t h a t question. 

Q. Okay, I w i l l make a n o t a t i o n t o ask him. 

Now I be l i e v e i t was E x h i b i t [ s i c ] 19 where you 

d i d your modeling f o r your small u n l i n e d p i t s . 
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WITNESS VON GONTEN: 19, no. 

WITNESS PRICE: E x h i b i t — 

Q. (By Ms. Foster) I'm sorr y , page 19 — 

A. (By witness Price) Page 19. 

Q. — yeah. 

A. (By witness Price) Okay. 

Q. I want t o make sure t h a t I understand t h a t model. 

That i s f o r the disposal of one b a r r e l of contaminant; i s 

t h a t correct? 

A. (By witness Price) Per day. 

Q. Per day. 

A. (By witness Price) Per day. 

Q. Okay. 

A. (By witness Price) Every day. 

Q. So i t ' s one b a r r e l of pure c h l o r i d e t h a t you're 

p u t t i n g i n t o a p i t ? 

A. (By witness Price) I t ' s one b a r r e l of water t h a t 

has a concentration of 5000 m i l l i g r a m s per l i t e r of 

c h l o r i d e . 

Q. And I beli e v e you st a t e d e a r l i e r t h a t i t ' s a 

c o n t i n u a l d i s p o s a l of the one b a r r e l per day over a long 

p e r i o d of time? 

A. (By witness Price) Over 50 years. 

Q. Over 50 years? 

A. (By witness Price) Yes. 
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Q. Now reserve and d r i l l i n g p i t s , how long are those 

p i t s open? 

A. (By witness Price) Well, under the c u r r e n t r u l e 

— t h i s i s probably a b e t t e r question f o r our d i s t r i c t 

s upervisors, but i t ' s my understanding t h a t those have been 

— we have some open as long as t h r e e , f o u r , f i v e years. 

Q. Okay, but t h a t would be the exception as opposed 

t o the norm, correct? 

A. (By witness Price) I t would be the — Yes, i t 

would be the exception. 

Q. A l l r i g h t . Wouldn't i t be f a i r t o say t h a t most 

d r i l l i n g p i t s are open a matter of days, a t most months, 

depending on the p r o j e c t t h a t they're a c t u a l l y d r i l l i n g ? 

A. (By witness Price) Months. 

Q. A l l r i g h t . I n other words, th e r e i s a 

d i s t i n c t i o n i n your r u l e between permanent p i t s and 

temporary p i t s ? 

A. (By witness Price) Yes. 

Q. A l l r i g h t . And I guess what I'm g e t t i n g a t i s , 

temporary p i t s and the m i g r a t i o n of c h l o r i d e s from those 

temporary p i t s , a l l r i g h t ? 

A. (By witness Price) Yes. 

Q. This model does not cover t h a t d i s c u s s i o n , 

c o r r e c t ? 

A. (By witness Price) I t does not. 
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Q. A l l r i g h t . This model r e a l l y t a l k s about 

permanent p i t s t h a t are open f o r years and years? 

A. (By witness Price) Yes. 

Q. A l l r i g h t , w i t h a c o n t i n u a l d i s p o s a l of the 

c h l o r i d e s i n t h a t l e v e l ? 

A. (By witness Price) That i s c o r r e c t . 

Q. A l l r i g h t . Could you please describe a reserve 

p i t ? 

A. (By witness Price) I've got a p i c t u r e of one, i f 

you'd l i k e t o see one. 

Q. Well, j u s t conceptually, i f you could j u s t 

describe, you know, how deep i t i s , how b i g i t i s . 

A. (By witness Price) May I t e l l Ed t o put i t up on 

there? Ed, would you go t o — 

MR. YAHNEY: You haven't put any other ones up. 

Why put t h i s one up? 

CHAIRMAN FESMIRE: You know, there's a place f o r 

p u b l i c comment i n t h i s procedure and t h i s i s n ' t i t , okay? 

Thanks. 

MS. FOSTER: Well, i f i t ' l l take him too long t o 

look f o r i t — 

WITNESS PRICE: I t won't, i t won't take j u s t — 

i t won't take j u s t a minute. 

MS. FOSTER: Okay, t h a t ' s f i n e . 

Q. (By Ms. Foster) A l l r i g h t , so t h i s i s a working 
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reserve p i t , c orrect? 

A. (By witness Price) Yes. 

Q. A l l r i g h t . And under the c u r r e n t Rule 50, when 

t h a t i s closed what's the process f o r c l o s i n g t h a t p i t ? 

A. (By witness Price) The process i s t h a t they l e t 

the water evaporate, and then once i t ' s evaporated then 

they — depending upon which company i t i s , depending upon 

where i t ' s l ocated, but ge n e r a l l y i t ' s — Let's t a l k about 

the southeast. A l o t of times t h e y ' l l take t h a t p i t 

contents and put i t i n a deep-trench b u r i a l and cover i t 

up. 

Q. And when you say cover i t up, how much — Do they 

put t o p s o i l on i t ? What do they cover i t up with? 

A. (By witness Price) Generally the s o i l t h a t they 

have on l o c a t i o n , t h a t they use t o help d i g these p i t s . 

They d i g the deep trench, they have s o i l , they put 

something i n i t , you're always going t o have some s o i l l e f t 

over, and t h e y ' l l push t h a t on top. 

Q. Okay. And i s there a requirement under the 

c u r r e n t Rule 50 on how much cover has t o be on there? 

A. (By witness Price) I would have t o look — 

Q. Okay. 

A. (By witness Price) — but I b e l i e v e i t ' s i n the 

g u i d e l i n e s . 

Q. Okay. Well, would i t s u r p r i s e you t h a t i t ' s f o u r 
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f e e t ? Does t h a t number sound f a m i l i a r a t a l l ? 

A. (By witness Price) I f you say i t i s , i t i s . I'm 

drawing a blank on t h a t . 

Q. Okay, maybe I ' l l j u s t defer t h i s l i n e of 

questioning t o an operations person then. 

A l l r i g h t , moving on then. 

I b e l i e v e t h a t you s t a t e d t h a t o i l and gas 

companies can a f f o r d t o have a $30,000 t o $80,000 h a u l i n g 

cost, and t h a t was your j u s t i f i c a t i o n f o r the 100-mile 

r u l e ? 

A. (By witness Price) I t ' s the only economics t h a t 

we're able t o get. We had c a l l e d some di s p o s a l companies, 

and t h a t was a range t h a t we got — 

Q. A l l r i g h t — 

A. (By witness Price) — $30,000 t o $80,000. 

Q. — but i t ' s a hundred miles, b a s i c a l l y , based on 

— I don't know what you want t o c a l l i t , but — 

A. (By witness Price) Radius. 

Q. Well, yeah, as the crow f l i e s — 

A. (By witness Price) Yes. 

Q. — as opposed t o d r i v i n g miles? 

A. (By witness Price) Yes. 

Q. A l l r i g h t . So i n places i n southern — i n 

n o r t h e r n New Mexico i n p a r t i c u l a r , t h e r e might not be 

d i r e c t routes t o get t o some of these l o c a t i o n s , c o r r e c t ? 
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A. (By witness Price) You're c o r r e c t . 

Q. A l l r i g h t . And I believe you also s t a t e d on 

cross-examination t h a t you understand t h a t the o i l and gas 

i n d u s t r y i s a c y c l i c a l industry? 

A. (By witness Price) Yes. 

Q. And do you know how many small producers t h e r e 

are i n the state? 

A. (By witness Price) I can't t e l l you the number. 

Q. Could you venture a guess a t how many producers 

th e r e are i n the state? 

A. (By witness Price) Small producers? 

Q. Producers. 

A. (By witness Price) I t would be a guess. 

Q. A l l r i g h t . 

A. (By witness Price) Do you want a guess? 

Q. Well, based on the OCD numbers I b e l i e v e i t was 

711? Does t h a t sound about r i g h t ? D i f f e r e n t companies? 

CHAIRMAN FESMIRE: Don't look a t me. 

(Laughter) 

WITNESS PRICE: No, I'm not l o o k i n g , I'm j u s t 

t r y i n g t o t h i n k . I don't know the answer t o t h a t question. 

Q. (By Ms. Foster) A l l r i g h t . I n terms of the 

r e g u l a t o r y costs or s h i f t i n g t o do r e g u l a t i o n s , would you 

agree t h a t i t ' s more d i f f i c u l t f o r smaller producers t o 

s h i f t when there's a change i n r e g u l a t i o n s , or a d j u s t t o 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

those r e g u l a t i o n s ? 

A. (By witness Price) Not n e c e s s a r i l y . 

Q. A l l r i g h t , why i s that? 

A. (By witness Price) They're lean and mean, and 

they do t h i n g s a l o t cheaper than some of the bigger 

companies do i t . 

Q. A l l r i g h t , but small companies g e n e r a l l y don't 

have — I bel i e v e there was a gentleman who t e s t i f i e d 

e a r l i e r today t h a t they f i n a l l y have had t o h i r e E&S s a f e t y 

personnel — 

A. (By witness Price) Environmental — 

Q. — i n order t o f o l l o w — 

A. (By witness Price) Environmental h e a l t h and 

s a f e t y . 

Q. — the r e g u l a t i o n s . 

A. (By witness Price) Uh-huh. 

Q. Correct? 

A. (By witness Price) Right. 

Q. And g e n e r a l l y the smaller companies don't have 

the excess personnel, f o r example, r e g u l a t o r y a f f a i r s f o l k s 

or lawyers, even, on s t a f f , correct? 

A. (By witness Price) Oh, t h a t ' s t r u e . 

Q. A l l r i g h t . And are you aware t h a t o i l and gas i n 

p a r t i c u l a r i s what would be considered a commodity on the 

markets? 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

280 

A. (By witness Price) Yes. 

Q. A l l r i g h t . And based on your work — You worked 

i n o i l and gas f o r a w h i l e , correct? 

A. (By witness Price) I have. 

Q. And you understand t h a t o i l and gas companies 

g e n e r a l l y don't set the p r i c e of a b a r r e l f o r o i l , c o r r e c t ? 

A. (By witness Price) Well, they're not supposed 

t o . 

(Laughter) 

Q. Unless you're i n Saudi Arabia? 

A. (By witness Price) Yes, they — 

Q. Generally — 

A. (By witness Price) — don't set the p r i c e — 

Q. Yes. 

A. (By witness Price) — i t ' s done — 

Q. New Mexico — 

A. (By witness Price) — by the market. 

Q. — producers g e n e r a l l y don't? 

A. (By witness Price) Yes, i t ' s market-driven. 

Q. I t i s market-driven — 

A. (By witness Price) Yes. 

Q. And t h e r e f o r e f o r s e l l i n g a commodity t h a t i s 

market-driven companies gen e r a l l y have t o absorb r e g u l a t o r y 

costs? 

A. (By witness Price) Yes. 
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Q. A l l r i g h t . 

CHAIRMAN FESMIRE: Ms. Foster, how much longer do 

you t h i n k you're going t o be? 

MS. FOSTER: About f i v e minutes. 

CHAIRMAN FESMIRE: Okay. 

MS. FOSTER: A l l r i g h t ? 

Q. (By Ms. Foster) Okay, thank you, Mr. P r i c e . 

Mr. van [ s i c ] Gonten, I had a couple questions 

f o r you concerning your mapping of the San Juan. I be l i e v e 

one of those — the maps discussed the outcrops of San 

Juan; i s t h a t correct? 

A. (By witness von Gonten) Are you r e f e r r i n g t o 

page 3 of my E x h i b i t 12? 

Q. I be l i e v e so. Yes. 

The mapping t h a t you demonstrated has topography 

on t h a t map, correct? 

A. (By witness von Gonten) Well, t h a t would be a 

d i f f e r e n t e x h i b i t . This i s a geologic base map on page 3. 

Just t o make sure we're on the same page, the maps t h a t I 

generated using the RGIS Explorer do have — depending on 

what scale, how close i n you're zooming i n , they w i l l 

e i t h e r j u s t — they can be manipulated t o d i s p l a y a shaded 

r e l i e f or a topographic map, yes. 

Q. Okay. I believe I was loo k i n g a t , l e t ' s see, 

page 6 of your E x h i b i t 12 — 
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A. (By witness von Gonten) Okay — 

Q. — page 6 and 7 — 

A. (By witness von Gonten) Okay, now those are 

geologic maps focusing on j u s t the upper t h r e e t e r t i a r y 

f o rmation a q u i f e r s . 

Q. Okay. And I bel i e v e t h a t the heading on t h i s map 

discusses outcrop of San Juan formation, outcrop of the — 

I'm s o r r y , I can't read t h i s , i t s t a r t s w i t h an N — 

A. (By witness von Gonten) Nacimiento. 

Q. — formation and the Animas formation. 

A. (By witness von Gonten) Yes, ma'am. 

Q. Okay. And what i s the d e f i n i t i o n of an outcrop? 

A. (By witness von Gonten) I t ' s a geologic 

formation t h a t a c t u a l l y — we have c i r c u l a r l o g i c , but i t 

crops out. 

Q. Okay, crops out of what? 

A. (By witness von Gonten) I t ' s a term. I t means 

t h a t i t i s exposed a t the surface, as opposed e n t i r e l y 

b u r i e d and not v i s i b l e , i t ' s only known from the 

subsurface. Surface geology versus subsurface geology. 

Q. Thank you. And the geology also — t h a t same 

geology also goes under — the subsurface geology i s 

i n t e r s e c t e d when a company d r i l l s f o r o i l and gas — 

A. (By witness von Gonten) Yes. 

Q. — correct? 
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And when a company i n t e r s e c t s the geology, do — 

i s t h a t commonly what's known as d r i l l c u t t i n g s t h a t comes 

up t o the surface when they cut through the rock? 

A. (By witness von Gonten) Yes. 

Q. And t h a t geology i s composed of d i f f e r e n t 

minerals; i s t h a t correct? 

A. (By witness von Gonten) That's r i g h t . 

Q. And — I'm not the g e o l o g i s t , so I'm asking you 

t h i s question f o r r e a l because I don't know the answer. 

The geology t h a t you have and the names of the d i f f e r e n t 

formations, i s t h a t r e l a t e d t o the mineral contents t h a t 

are i n the d i f f e r e n t formations, or i s t h a t the year — the 

time p e r i o d i n which they were formed? 

A. (By witness von Gonten) That's a b i t 

complicated. I f I can take j u s t a moment, there's a t l e a s t 

two ways of l o o k i n g a t t h a t . 

There's t i m e - s t r a t i g r a p h i c e q u i v a l e n t s , and t h a t 

has t o do w i t h t h i n g s a l l being deposited a t the same time. 

For example, i f you look a t what's c u r r e n t l y happening 

today, the Rio Grande i s f l o w i n g down through the Rio 

Grande v a l l e y , i t ' s d e p o s i t i n g bed load a l l u v i u m , and t h a t 

goes a l l the way down through Texas, and a t the other end 

there's a Rio Grande d e l t a and i t goes o f f s h o r e . I f you 

were t o map a l l t h a t , you would see a change from very 

coarse a l l u v i u m i n New Mexico through sands i n Texas, t o 
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f i n e r sands i n the d e l t a o f f s h o r e , t o muds and i n t o the 

deep water. A l l t h a t would be dated November 5 t h , 2007. 

That's not very p r a c t i c a l i f you're t r y i n g t o 

f i n d o i l and gas, so you look f o r t h i n g s t h a t are of the 

same l i t h o l o g y . So a l o t of those a q u i f e r s t h a t are 

r e f e r r e d t o are r e f e r r e d t o as sandstone u n i t s , and those 

would be f i n e - g r a i n — ge n e r a l l y f i n e t o coarse-grain 

quartzose sandstones. 

Q. Okay, and the f i n e - g r a i n quartzose sandstone i s 

what b a s i c a l l y would come up i n d r i l l c u t t i n g s ? 

A. (By witness von Gonten) Well, when you encounter 

i t , yes. But you could also go through — a t l e a s t i n the 

Cretaceous, there's a l o t of shaly s e c t i o n i n t h e r e , and so 

you would be seeing mudstones t h a t were ground up and 

they're coming t o the surface as these same c u t t i n g s , but a 

d i f f e r e n t l i t h o l o g y . 

Q. So the rock — j u s t so I understand t h i s 

c o r r e c t l y , the rock subsurface i s the same rock t h a t — 

what you could p o s s i b l y have i n the outcrops? 

A. (By witness von Gonten) I t could. 

Q. And do the minerals wash o f f or anything when you 

have rainstorms on outcrops? 

A. (By witness von Gonten) Yes. 

Q. And the minerals t h a t are i n the outcrops, would 

those end up, f o r example, i n r i v e r s ? 
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A. (By witness von Gonten) Yes. 

Q. And then i s i t possible, then, t o have r i v e r s i n 

the State of New Mexico t h a t might have higher mineral 

content than i n other p a r t s of the country? 

A. (By witness von Gonten) Yes. 

Q. A l l r i g h t . Would i t s u r p r i s e you t o know t h a t i n 

the San Juan River the arsenic content i s 70 p a r t s per 

b i l l i o n ? 

A. (By witness von Gonten) I wasn't aware of t h a t . 

Q. A l l r i g h t . And the San Juan River b a s i c a l l y runs 

by the San Juan outcrops? 

A. (By witness von Gonten) Well, the San Juan River 

d r a i n s the San Juan Basin, yes. 

Q. Right, okay. 

Just a question concerning the s l i d e s , I b e l i e v e , 

t h a t you gave us t h a t were i n c o l o r . Let's see, s l i d e — 

same e x h i b i t — Here we go. I bel i e v e i t ' s s l i d e 31. 

A. (By witness von Gonten) Yes, I'm w i t h you. 

Q. Determining — j u s t l o o king a t your key f o r the 

O g a l l a l a , the T r i a s s i c and the Ochoan and the A r t e s i a n 

group, the q u a n t i f i c a t i o n t h a t you had here, zero t o 300, 

300 t o 3000, i s t h a t set by USGS or was t h a t a number t h a t 

you picked? 

A. (By witness von Gonten) I d i d not generate t h i s 

map. This map was published by the water and 
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i n f r a s t r u c t u r e data system on the Web. 

Q. A l l r i g h t . So — But I b e l i e v e t h a t you s t a t e d 

on d i r e c t examination t h a t 250 — was i t p a r t s per m i l l i o n ? 

— i s considered d r i n k a b l e water standards? 

A. (By witness von Gonten) That i s the Water 

Q u a l i t y Control Commission standard f o r f l u o r i d e s , yes, 250 

m i l l i g r a m s per kilogram — 

Q. Okay, so — 

A. (By witness von Gonten) — m i l l i g r a m s per l i t e r . 

Q. — so these p i c t u r e s t h a t you showed us here, 

every purple dot i s f o r a w e l l t h a t i s e f f e c t i v e l y close t o 

d r i n k i n g water standards? 

A. (By witness von Gonten) Yes, i t would be — 

w e l l , yes, t h a t ' s c o r r e c t . Some of them are going t o 

exceed, i t ' s zero t o 300 r a t h e r than zero t o 250. 

Q. Okay, but t h i s i s f o r water and not f o r d i r t i n 

reserve p i t s ? 

A. (By witness von Gonten) That's r i g h t . 

Q. A l l r i g h t , t h i s i s d e p i c t i o n of water wells? 

A. (By witness von Gonten) That's r i g h t . 

MS. FOSTER: Okay. A l l r i g h t , I have no f u r t h e r 

questions, thank you. 

CHAIRMAN FESMIRE: Okay. The other a t t o r n e y s , 

are you a l l going t o have questions f o r these witnesses? 

Mr. Huffaker? 
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MR. HUFFAKER: No, a t t h i s time. 

CHAIRMAN FESMIRE: Okay. Mr. Jantz, or Bruce? 

MR. FREDERICK: Yeah, I t h i n k we're j u s t going t o 

have a couple. 

CHAIRMAN FESMIRE: Okay, but you are going t o 

have some? 

MR. FREDERICK: Yes. I ' l l take less than f i v e 

minutes. 

CHAIRMAN FESMIRE: Okay. We're going t o have t o 

do something d i f f e r e n t . The power outage t h a t caused our 

problem i n the other b u i l d i n g also knocked out the s e c u r i t y 

system and the locks, so they're going t o chain-lock the 

b u i l d i n g closed a t 5:15, which means unless you a l l want t o 

adopt an OCD s t a f f e r f o r the n i g h t , they're going t o have 

t o go back home and get t h e i r car keys and ev e r y t h i n g . 

So I d i d promise f o l k s t h a t we'd have another 

chance t o make p u b l i c statements t h i s evening. S i r , i f you 

have a statement t h a t you'd l i k e t o make we can do i t a t 

t h i s time. 

And then w e ' l l have t o take up the housekeeping 

matters a t nine o'clock i n the morning a t the — Morgan 

H a l l i n the State Land O f f i c e . Again, I've been asked 

repeatedly t o p o i n t out t h a t there i s no pa r k i n g t h e r e . 

Don't t r y t o park i n the parking l o t , they won't l e t you 

i n . You press the button t h e r e , y o u ' l l get the n i c e s t lady 
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i n the world but she won't l e t you i n . So you're going t o 

have t o park i n the PERA b u i l d i n g . 

So before we adjourn, we w i l l now accept — i s 

ther e anyone else who wants t o make a p u b l i c statement t h i s 

evening? 

Yes, s i r ? 

MR. HAWKINS: B i l l Hawkins w i t h BP. 

CHAIRMAN FESMIRE: Come on down, Mr. Hawkins. 

Mr. Hawkins, I t h i n k you were here when we went through the 

r i t u a l before. You can e i t h e r make an unsworn statement of 

p o s i t i o n , or you can be sworn and present testimony. 

MR. HAWKINS: I'm going t o make an unsworn 

statement. 

BP has submitted some w r i t t e n comments, and so I 

don't want t o make t h i s a long statement but I d i d want t o 

make a statement f o r BP. 

We're a p a r t i c i p a n t i n the New Mexico i n d u s t r y 

committee, and we support the general comments and t h e i r 

recommendations t o the Commission. 

But i n a d d i t i o n t o t h a t , we also b e l i e v e t h a t the 

c u r r e n t p i t r u l e , i f i t ' s p r o p e r l y implemented, would be 

adequate t o p r o t e c t p u b l i c h e a l t h and s a f e t y and the 

environment. We t h i n k i f the proposed r u l e i s adopted as 

i t ' s c u r r e n t l y w r i t t e n t h a t there w i l l be a number of 

adverse — broader adverse impacts on p u b l i c s a f e t y w i t h 
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a d d i t i o n a l t r u c k s on the road and p o t e n t i a l impacts t o the 

environment. 

So we are concerned t h a t making a change t h a t may 

not be needed t o p r o t e c t the environment could a c t u a l l y 

make t h i n g s worse. 

F i n a l l y , we would note t h a t the r u l e as i t ' s 

d r a f t e d i s going t o have a s i g n i f i c a n t adverse f i n a n c i a l 

impact on not only i n d u s t r y but on the State of New Mexico. 

And so we t h i n k t h a t the p o t e n t i a l f i n a n c i a l impact should 

al s o be considered before a new r u l e i s adopted. 

And t h a t ' s a l l I have. 

CHAIRMAN FESMIRE: Okay, thank you, Mr. Hawkins. 

I s t here anyone else who would l i k e t o make an 

unsworn — make a p u b l i c comment? Doesn't have t o be 

sworn, doesn't have t o be unsworn. 

Okay. With t h a t , we are going t o r e l u c t a n t l y 

adjourn, t o reconvene tomorrow morning i n Morgan H a l l i n 

the State Land O f f i c e a t nine o'clock i n the morning. 

(Thereupon, evening recess was taken a t 4:21 

p.m.) 

* * * 
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