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This matter came on f o r hearing before the O i l 
Conservation Commission, MARK E. FESMIRE, Chairman, on 
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f o r the State of New Mexico. 
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WHEREUPON, the f o l l o w i n g proceedings were had a t 

9:00 a.m.: 

CHAIRMAN FESMIRE: Let's go on the record. Let 

the record r e f l e c t t h a t i t ' s nine o'clock a.m. on Tuesday, 

November 6th, 2007. This i s a meeting, a s p e c i a l meeting 

— a c t u a l l y the c o n t i n u a t i o n of a s p e c i a l meeting of the 

New Mexico O i l Conservation Commission. 

The record should also r e f l e c t t h a t because of a 

power outage i n Porter H a l l , we have moved t o Morgan H a l l 

i n the State Land O f f i c e b u i l d i n g . The n o t i c e of t h a t move 

was announced before the adjournment of the Commission 

meeting on Monday, November 5th, t h a t signs t o the e f f e c t 

and g i v i n g the address — signs t o the e f f e c t t h a t the 

meeting had been moved and g i v i n g the address were also 

posted on a l l the doors t o Porter H a l l and the entrance t o 

the Chino b u i l d i n g , the l o c a t i o n of Porter H a l l . 

Let the record t h a t Commissioner B a i l e y , 

Commissioner Fesmire and Commissioner Olson are a l l 

present, we t h e r e f o r e have a quorum, and the case before us 

i s Case Number 14,015, i n the matter of the A p p l i c a t i o n of 

the New Mexico O i l Conservation D i v i s i o n f o r repeal of 

e x i s t i n g Rule 50 concerning p i t s and below grade tanks and 

adoption of new r u l e s governing p i t s , below grade tanks, 

closed loop systems and other a l t e r n a t i v e methods t o the 

foregoin g , and amending other r u l e s t o conforming changes; 
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statewide. 

At t h i s time w e ' l l take the e n t r y of appearance 

— or the r e a f f i r m a t i o n of the ent r y of appearance, I 

guess, of the attorneys present. We'll s t a r t w i t h Mr. 

Brooks. 

MR. BROOKS: David Brooks of the Energy, Minerals 

and Natural Resources Department, f o r the O i l Conservation 

D i v i s i o n . 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: Karin Foster on behalf of the 

Independent Petroleum of Association of New Mexico. 

CHAIRMAN FESMIRE: Mr. Hiser? 

MR. HISER: E r i c Hiser on behalf of the New 

Mexico i n d u s t r y committee and Yates Petroleum Corporation. 

CHAIRMAN FESMIRE: Mr. Carr? 

MR. CARR: Wi l l i a m F. Carr on behalf of the New 

Mexico O i l and Gas Association, the New Mexico i n d u s t r y 

committee, and ConocoPhillips. 

CHAIRMAN FESMIRE: Ms. Belin? 

MS. BELIN: L e t t i e B e l i n f o r the New Mexico 

C i t i z e n s f o r Clean A i r and Water. 

MR. JANTZ: E r i c Jantz, New Mexico Environmental 

Law Center, f o r the O i l and Gas A c c o u n t a b i l i t y P r o j e c t . 

CHAIRMAN FESMIRE: And Mr. Huffaker? 

MR. HUFFAKER: Gregory Huffaker here f o r 

STEVEN T. BRENNER, CCR 
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C o n t r o l l e d Recovery, Inc. 

CHAIRMAN FESMIRE: There have been a t l e a s t one 

other p a r t y who've made an ent r y of appearance, f i l e d an 

en t r y of appearance w i t h the Commission c l e r k , who i s not 

present. I f they come i n I w i l l stop the proceedings a t a 

convenient time and get them t o make t h e i r e n t r y of 

appearance. 

Yesterday when we s o r t of h u r r i e d l y adjourned, we 

were i n the middle of the cross-examination of one of the 

State's witnesses. But yesterday, because one of the 

atto r n e y s couldn't be there on time, we l e f t pending some 

housekeeping matters t h a t I t h i n k we need t o take up now, 

and the f i r s t one i s the motion t o compel by the 

Independent Petroleum Association of New Mexico concerning 

the Small Business Regulatory R e l i e f Act. 

Ms. Foster, you f i l e d t h i s motion? 

MS. FOSTER: Yes, s i r , I d i d . 

CHAIRMAN FESMIRE: Do you have anything t o add? 

MS. FOSTER: Well, I bel i e v e t h a t i t was 

discussed s u f f i c i e n t l y yesterday. I b e l i e v e t h a t I 

understand what the Commission's r u l i n g i s , but i f you'd 

l i k e t o r e i t e r a t e f o r the record t h a t would be f i n e w i t h 

me. Thank you. 

CHAIRMAN FESMIRE: Okay. Mr. Brooks, have you 

complied — a t the end of the meeting on the 22nd of 

STEVEN T. BRENNER, CCR 
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October, the Commission — the Chair i n s t r u c t e d you t o 

comply w i t h t h i s —- w i t h the Act. Have you done so? 

MR. BROOKS: Mr. Chairman, members of the 

Commission, I r e f e r t o the response t h a t was f i l e d i n t h i s 

case. I want t o be as complete and accurate i n i n f o r m i n g 

the Commission where we are as possible so the Commission 

could make appropriate r u l i n g . 

The D i v i s i o n ' s i n t e r p r e t a t i o n of t h i s Act i s t h a t 

the only t h i n g the D i v i s i o n i s r e q u i r e d t o do p r i o r t o the 

adoption of t h i s by the Commission i s t o give n o t i c e t o the 

Small Business Regulatory and — I b e l i e v e i t ' s Committee, 

I don't remember the exact s t y l e of t h a t agency, and I 

don't have the Act i n f r o n t of me, but the agency i s an 

adjunct of the Economic Development Department, and th e r e 

i s a requirement t h a t an agency proposing r u l e s g i v e 

n o t i c e . 

The other requirements of the Act pre-enactment 

— the other requirements of the Act t h a t apply p r i o r t o 

enactment are t h a t the agency w i l l consider the e f f e c t s on 

small business. Since t h a t d i r e c t i v e i s d i r e c t e d t o the 

agency t h a t adopts r e g u l a t i o n s , we construe t h a t as being 

the o b l i g a t i o n of the Commission t o consider t h a t matter. 

We w i l l present some evidence, p r i m a r i l y through 

our witness Mr. Chavez, which has relevance t o t h a t issue. 

However we do not regard i t as being an issue on which we 

STEVEN T. BRENNER, CCR 
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have the burden of proof. We are merely p r e s e n t i n g 

evidence. The Commission can consider t h a t issue. I t ' s 

not d i r e c t e d by the s t a t u t e t o r e f r a i n from enacting a r u l e 

because i t has an e f f e c t on small business i f the 

Commission concludes t h a t i t does. So... 

And the remaining o b l i g a t i o n s t h a t Ms. Foster has 

p o i n t e d out i n her motion, we b e l i e v e , only apply a f t e r 

enactment of the r u l e s . 

There i s a d i r e c t i v e t o agencies t o p e r i o d i c a l l y 

review t h e i r r u l e s , i n c l u d i n g both p r e - e x i s t i n g r u l e s — 

t h a t i s , before t h a t s t a t u t e was passed — and new r u l e s 

they subsequently adopt, and t o assess them i n the l i g h t of 

v a r i o u s f a c t o r s . However, t h a t s e c t i o n of the s t a t u t e , as 

I say, we contend applies only t o e x i s t i n g r u l e s a f t e r 

t h ey're adopted and does not apply t o the rulemaking 

process. 

So coming back t o your question, Have we 

complied? The only t h i n g we are r e q u i r e d t o comply w i t h i s 

the n o t i c e , i n our view. 

The n o t i c e requirement s t a t e s t h a t we w i l l n o t i f y 

the Small Business Regulatory Advisory Committee of a 

proposed rulemaking a t the time t h a t the p u b l i c n o t i c e i s 

given. 

Now we made an e f f o r t t o comply w i t h t h a t . At 

the time the p u b l i c notices were sent t o the newspaper and 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

305 

t o the docket d i s t r i b u t i o n l i s t of the Commission, we also 

sent those n o t i c e s , as E x h i b i t s 1 and 2 w i l l r e f l e c t , t o 

Mr. John T u l l . That i s my r e s p o n s i b i l i t y because we had 

t h a t name on our l i s t . He was the person responsible f o r 

a d m i n i s t e r i n g the Small Business Regulatory Committee's 

a f f a i r s a t the time we d i d our l a s t rulemaking 

approximately one year ago. 

I was unaware of the f a c t , a t the time t h a t I 

prepared those n o t i c e s , t h a t he no longer occupies t h a t 

p o s i t i o n . Mr. T u l l d i d receive t h a t . When we became aware 

t h a t Mr. T u l l no longer occupied t h a t p o s i t i o n , and t h a t 

was on October 14th of 2 007, we then gave n o t i c e t o K e l l y 

O'Donnell, who i s p r e s e n t l y the responsible person, we 

understand, t o whom t h a t n o t i c e should have been given. 

So the n o t i c e has been given, i t was probably not 

e f f e c t i v e l y given on the date on which i t was r e q u i r e d t o 

be given, however we are aware of no p r o v i s i o n of t h a t Act 

or anywhere else which states t h a t delay i n g i v i n g t h a t 

n o t i c e beyond the time s t a t e d i n v a l i d a t e s the proceeding or 

re q u i r e s a change i n the hearing date. 

So our p o s i t i o n would be t h a t we are i n 

compliance. 

CHAIRMAN FESMIRE: Okay. Ms. Foster, i s t h a t 

s u f f i c i e n t t o comply w i t h your motion, or do you want t o 

preserve — 
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MS. FOSTER: Well, I reserve a l l my r i g h t s of 

appeal on t h i s issue. I believe t h a t the s t a t u t e has not 

been complied w i t h s u f f i c i e n t l y . 

I n my motion I d i d s p e c i f i c a l l y request f o r a 

copy of the n o t i c e t h a t was provided t o the advisory 

commission. I f I d i d n ' t provide i t — i f I d i d n ' t put i t 

i n my w r i t t e n request, I do beli e v e t h a t I d i d ask f o r i t 

o r a l l y when I made the pr e s e n t a t i o n . I be l i e v e i t was on 

the 22nd. I have not seen a copy of t h a t motion. 

The s t a t u t e s p e c i f i c a l l y s t a t e s as w e l l t h a t the 

advisory commission must be n o t i f i e d a t the same time as 

persons who request advance n o t i c e of the r u l i n g . And as 

Mr. Brooks s t a t e d , t h a t n o t i c e was not given t o the 

app r o p r i a t e person a t the — i n the Economic Development 

Department, the advisory commission i n d i v i d u a l who's 

respo n s i b l e , u n t i l October 14th. 

We f u r t h e r contend t h a t — we f u r t h e r contend 

t h a t b a s i c a l l y t h i s i s a m o d i f i c a t i o n of an e x i s t i n g r u l e , 

and t h e r e f o r e the pr o v i s i o n s of the Small Business 

Regulatory R e l i e f Act t h a t mandate t h a t an agency must 

review the economic e f f e c t s of a r u l e , p a r t i c u l a r l y as they 

p e r t a i n t o small business, do come i n t o p l a y i n t h i s 

instance, because t h i s i s a m o d i f i c a t i o n of an e x i s t i n g 

r u l e . 

And i f you read the s t a t u t e , i t b a s i c a l l y says i f 
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an agency i s going t o be reviewing i t s r u l e s p r i o r — a f t e r 

the date of the promulgation of the Act, which was J u l y 1, 

2005, and p r i o r t o 2010, t h a t these economic f a c t o r s must 

be considered. 

Now i f the OCC, i n your capacity as the Chairman 

of the OCC and the Commission, i s going t o consider 

economic evidence as p a r t of t h i s hearing, again I would 

have l i k e d t o have had the proper advisory commission be 

n o t i f i e d and have the i n f o r m a t i o n t h a t the agency was 

in t e n d i n g t o present t o you, ov e r s i g h t board, so t h a t t h a t 

advisory commission could be adequately n o t i f i e d i n case 

t h a t we as a small business e n t i t y have any issues w i t h 

t h i s r u l e . 

I t ' s my understanding of — reading of the 

s t a t u t e , t h a t t h a t advisory commission i s t o p r o t e c t the 

small business e n t i t i e s of the State of New Mexico and t h a t 

i f t h e r e i s any s o r t of a question as t o rulemaking 

processes a f f e c t i n g small business e n t i t i e s , t h a t advisory 

commission i s a t our disposal f o r assistance. 

But i f I don't have any i n f o r m a t i o n t o give them, 

based on what the OCD i s i n t e n d i n g t o present, I have 

nothing t o give t o the advisory commission. So t h e r e f o r e 

my r i g h t s under t h i s Act have been b a s i c a l l y v i t i a t e d . 

CHAIRMAN FESMIRE: And your argument i s t h a t you 

have r i g h t s under t h i s Act. And i s the Commission i n any 
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way your c l i e n t ? 

MS. FOSTER: No, the Commission i s not my c l i e n t , 

but I have r i g h t s as a small business e n t i t y of the State 

of New Mexico t h a t c l e a r l y w i l l be a f f e c t e d by t h i s r u l e . 

CHAIRMAN FESMIRE: And does the r u l e r e q u i r e t h a t 

you receive a copy of t h a t announcement t o the Commission? 

MS. FOSTER: No, i t does not, but I requested one 

i n my motion. 

CHAIRMAN FESMIRE: Okay, and has t h a t been 

complied w i t h yet? 

MS. FOSTER: No, I have not received a copy of 

t h a t l e t t e r t o the advisory commission. 

CHAIRMAN FESMIRE: Mr. Fesmire, my impression was 

t h a t a copy was attached t o our response and t h a t t h a t was 

served on Ms. Foster by e-mail. Give me a moment, I w i l l 

check the f i l e here. 

I t does not appear t h a t I have a copy of the 

e-mail attached t o the — t o my copy, and because our 

e-mail system i s down, i t w i l l probably be impossible f o r 

me t o r e t r i e v e another copy t o provide t o Ms. Foster u n t i l 

our e-mail system comes back up, but I w i l l undertake t o do 

so as soon as t h a t occurs. 

CHAIRMAN FESMIRE: But you b e l i e v e a copy was 

sent t o her w i t h your response t o the motion? 

MR. BROOKS: That was my r e c o l l e c t i o n . Now the 
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Commission c l e r k can check t o see i f a hard copy of t h a t i s 

attached t o the response t h a t was f i l e d w i t h the 

Commission. 

CHAIRMAN FESMIRE: Okay. 

MR. BROOKS: I f not, I stand c o r r e c t e d . 

CHAIRMAN FESMIRE: Okay. I f Mr. Brooks would be 

so k i n d as t o , as soon as possible, make sure t h a t she gets 

a copy of t h a t , we're going — the Chair i s of the o p i n i o n 

t h a t t h a t i s a courtesy r a t h e r than a requirement under the 

s t a t u t e . We w i l l provide i t as soon as p o s s i b l e , and we 

are going t o — I am going t o ov e r r u l e your motion. 

MS. FOSTER: Thank you. 

CHAIRMAN FESMIRE: The next motion i s a request 

f o r a l t e r n a t i v e dispute r e s o l u t i o n . Ms. Foster, t h i s i s 

your motion. Do you have anything f u r t h e r t o add? 

MS. FOSTER: Well, i n l i g h t of the Small Business 

Regulatory R e l i e f Act which we believe complies, but also 

the other issues, s p e c i f i c a l l y the task f o r c e process t h a t 

went on, we don't believe t h a t we had the o p p o r t u n i t y t o 

discuss the economics as they impacted small businesses, 

and we don't b e l i e v e t h a t the task f o r c e , which was not an 

a l t e r n a t e dispute r e s o l u t i o n a d j u d i c a t i o n , r e a l l y addressed 

the small business issues. 

And again, as a business e n t i t y and a s s o c i a t i o n , 

i n d u s t r y a s s o c i a t i o n , t h a t i s impacted by t h i s r u l e , both 
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economic and the environmental e f f e c t s which we w i l l 

present i n our testimony, and I believe has already been 

t e s t i f i e d t o yesterday, we bel i e v e t h a t we would have the 

r i g h t under the A l t e r n a t e Dispute Resolution Act, which was 

passed — I'm so r r y , the o f f i c i a l name of the Act i s the 

Governmental A l t e r n a t e Dispute Resolution Act, which was 

passed by the L e g i s l a t u r e t h i s year, 2 007, and became 

e f f e c t i v e J u l y 1, 2 007 — t h a t we would have the r i g h t , 

since t h i s i s a formal rulemaking process, t o ask f o r 

formal a d j u d i c a t i o n , formal a l t e r n a t e d i s p u t e r e s o l u t i o n 

w i t h a formal mediator and f a c i l i t a t o r i n t h a t process. 

CHAIRMAN FESMIRE: Okay, and you understand t h a t 

t h i s has already been through the stakeholder process, 

through the task f o r c e process and t h a t the Chair i s of the 

opin i o n t h a t any f u r t h e r attempt a t remediation — " a t 

remediation" — a t mediation would be probably 

unsuccessful. Also i t ' s my reading of the s t a t u t e t h a t 

t h a t procedure i s v o l u n t a r y and t h a t i t i s d i s c r e t i o n a r y on 

the Commission whether or not t o pursue i t ; i s t h a t 

c o r r e c t ? 

MS. FOSTER: Yes, i t i s . I t i s v o l u n t a r y , t h a t ' s 

c o r r e c t . 

CHAIRMAN FESMIRE: Okay, the Chair w i l l t h e r e f o r e 

o v e r r u l e t h a t motion also. 

MS. FOSTER: Thank you. 
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COMMISSIONER BAILEY: Before t h a t s u b j e c t i s put 

away, I would l i k e t o ensure t h a t since the D i v i s i o n 

a t t o r n e y has sta t e d t h a t i t ' s up t o the Commission t o make 

a determination about i t s impact on small businesses, t h a t 

Mr. Chavez, you sa i d , would be the D i v i s i o n person t o 

t e s t i f y on t h a t t o p i c ? 

MR. BROOKS: Well, f i r s t — That i s c o r r e c t , Mr. 

Chavez w i l l o f f e r some testimony on t h a t s u b j e c t . What I 

sai d and what I beli e v e t h a t the Act j u s t i f i e s i s t h a t the 

Commission w i l l consider the e f f e c t s on small business. I 

do not b e l i e v e the Act r e q u i r e s the Commission f i n d t h a t i t 

w i l l not have an adverse e f f e c t on small business, I don't 

b e l i e v e t h a t i s a p r e r e q u i s i t e t o enactment of the r u l e . 

But i t does say the Commission w i l l consider the e f f e c t s on 

small business. 

We w i l l present evidence through Mr. Chavez t o 

the e f f e c t t h a t i n the long run the r u l e s we propose may 

even save money f o r the i n d u s t r y . But t h a t ' s i n t h a t 

context. 

COMMISSIONER BAILEY: I n t h a t regard, I would 

l i k e t o b r i n g up a website of the Department of Energy and 

a f i n a n c i a l statement t h a t was issued i n September of t h i s 

year concerning the c o n t r a s t between the t o t a l revenues and 

the t o t a l income t h a t are a t t r i b u t e d t o o i l and gas 

producers as independents. That website i s a t 
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http://www.eia.doe.gov/emeu/perfpro/news, and I'm sure you 

can f i n d i t from t h a t . I t ' s t i t l e d F i n a n c i a l News f o r 

Independent Energy Companies, Second Quarter, 2 007, and I 

would l i k e t o see t h a t as p a r t of h i s testimony. 

MR. BROOKS: Thank you, Commissioner. 

CHAIRMAN FESMIRE: The next motion before the 

Commission — Hang on j u s t a second. 

(Off the record) 

CHAIRMAN FESMIRE: The next motion before the 

Commission i s the O i l Conservation D i v i s i o n ' s motion t o 

s t r i k e IPANM's prehearing statement, witnesses and 

e x h i b i t s . 

Mr. Brooks, t h i s i s your motion. 

MR. BROOKS: Mr. — Honorable Chairman and 

Commissioners, I have presented t h i s motion, I guess, 

somewhat r e l u c t a n t l y . As an atto r n e y I'm not i n a p o s i t i o n 

t o waive the r i g h t s of my c l i e n t . At the same time, 

throughout my career I've never been a fan of exclusionary 

r u l e s . I would suggest t h a t the Commission c l e r k , who i s 

present, can v e r i f y or r e f u t e the f a c t s t h a t are asserted 

i n my motion and the Commission can make an app r o p r i a t e 

d e c i s i o n as t o what i t f e e l s i s the app r o p r i a t e course of 

a c t i o n t o f o l l o w i n t h i s case. 

CHAIRMAN FESMIRE: Ms. Foster, have you seen the 

motion? 
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MS. FOSTER: I have. 

CHAIRMAN FESMIRE: And are t h e r e any f a c t s i n 

th e r e i n dispute? 

MS. FOSTER: I don't b e l i e v e so, no. 

CHAIRMAN FESMIRE: Okay, Mr. Brooks, continue. 

We'll accept the f a c t s as asserted. 

MR. BROOKS: Thank you. I — As I s a i d , I've 

never been a fan of exclusionary r u l e s . I do b e l i e v e t h a t 

our r u l e provides — I do believe the r u l e has not been 

complied w i t h , and under the r u l e i t i s w i t h i n the power 

and r i g h t of the Commission t o l i m i t IPANM t o f a c t u a l 

testimony and general comment and not t o recei v e any 

t e c h n i c a l testimony and e x h i b i t s . 

I b e l i e v e the Commission has the d i s c r e t i o n t o 

apply t h a t r u l e or t o waive i t i n the i n t e r e s t of whatever 

i n t e r e s t s — whatever hardship the Commission f e e l s t h a t i t 

imposes on the p a r t y or the Commission, so I leave t h a t t o 

the Commission's d i s c r e t i o n . 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: Well, i n terms of a hardship issue, 

I mean, I am a new attorney t o t h i s process and t h a t i s not 

an excuse f o r my having f i l e d the e x h i b i t s 3 0 minutes l a t e . 

However, i t was my understanding t h a t t h i s Commission on a 

r o u t i n e basis has accepted prehearing statements l a t e . I 

do apologize i f they were l a t e , and i f the Commission seeks 
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t o s t r i k e a l l those e x h i b i t s , I f e e l t h a t I could probably 

s t i l l r e f e r t o them i n cross-examination t o question 

witnesses. 

A l o t of those e x h i b i t s d i d end up i n t h a t 

packet, and t h a t ' s one of the reasons why i t was so l a r g e , 

because I was in t e n d i n g t o a t l e a s t give the Commission — 

or the D i v i s i o n , the a b i l i t y t o look a t documentation p r i o r 

t o my cross-examining them on those documents. I f the 

Commission would l i k e t o throw a l l those e x h i b i t s out, then 

we would r e a l l y have no grounds f o r o p p o s i t i o n a t t h i s 

time. 

I would commend the Commission on the 

p r o f e s s i o n a l working r e l a t i o n s h i p t h a t Ms. Davidson extends 

t o i n d u s t r y as w e l l as a l l the p a r t i e s here. She's been 

very easy and p r o f e s s i o n a l t o work w i t h and I apologize i f 

I've made her job more d i f f i c u l t . 

CHAIRMAN FESMIRE: Okay. Ms. Foster, I'm, you 

know, not a b i g fan of not f o l l o w i n g the r u l e s . But as 

you've n o t i c e d , our r u l e s are a l i t t l e b i t f i e - — You 

disagree? 

MR. YAHNEY: Yes. 

CHAIRMAN FESMIRE: Okay, what's your name? 

MR. YAHNEY: My name's Gordon. 

CHAIRMAN FESMIRE: Okay, I wish you'd make a 

statement during p u b l i c statement p o r t i o n , please. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

315 

MR. YAHNEY: I'm not making any k i n d of 

statement. 

CHAIRMAN FESMIRE: Mr. Gordon, would you please 

make a statement during the p u b l i c comment p e r i o d before 

lunch t h i s afternoon, okay? I f you have something t o say, 

t h a t ' s the time t o say i t . 

Ms. Foster, I was on the verge of saying due t o 

the importance of t h i s hearing and the importance o f what 

your c l i e n t s have t o say I'm going t o deny t h i s motion. I 

came r e a l close t o not doing t h a t . Okay? So w e ' l l deny 

t h i s motion and proceed. 

Thank you, a l l . 

Are there any other motions t h a t don't i n v o l v e 

scheduling before the Commission? 

MS. BELIN: Mr. Chairman, members of the 

Commission, th e r e i s a procedural — a looming procedural 

d i s p u t e between New Mexico C i t i z e n s f o r Clean A i r and Water 

and the i n d u s t r y t h a t I t h i n k might be best t o take up a t 

t h i s time, because i t has t o do w i t h how we conduct our 

cross-examination. 

CHAIRMAN FESMIRE: Okay, and what i s t h a t ? 

MS. BELIN: I ' l l l e t i n d u s t r y speak f o r 

themselves, but counsel has informed me — i n our 

prehearing statement we noted t h a t we intended f o r both — 

f o r e i t h e r Dr. Neeper our t e c h n i c a l witness, or myself, t o 
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be conducting cross-examination. 

When the hearing got postponed, we have some 

scheduling problems and d i f f i c u l t i e s , and so t h a t we would 

be e f f i c i e n t w i t h our cross-examination i t might be e i t h e r 

one of us, and he has been duly authorized by t h i s 

o r g a n i z a t i o n . I n d u s t r y has informed me t h a t they w i l l 

oppose t h a t arrangement, so I thought we ought t o j u s t deal 

w i t h t h a t r i g h t now. 

CHAIRMAN FESMIRE: Okay. Mr. Hiser, are you 

speaking f o r industry? 

MR. HISER: Mr. Chairman, members of the 

Commission, the issue i s , the New Mexico i n d u s t r y committee 

has no o b j e c t i o n t o Dr. Neeper serving e i t h e r as a 

r e p r e s e n t a t i v e f o r the New Mexico C i t i z e n s f o r Clean A i r 

and Water or as an expert witness f o r the New Mexico 

C i t i z e n s f o r Clean A i r and Water, but we are t r o u b l e d by a 

person t r y i n g t o play both r o l e s a t the same hearing 

because i t can lead t o confusion as t o whether the person 

i s speaking i n t h e i r expert capacity, whether t h e y ' r e 

speaking i n t h e i r advocate capacity, and i t makes i t very 

d i f f i c u l t t o know what i s cross-examinable and what i s not, 

whether we can cross-examine him on the questions t h a t he' s 

asking and a l l t h a t , and i t ' s j u s t something t h a t ' s 

g e n e r a l l y not done i n the American system of s o r t of doing 

hearings. 
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And so we agree w i t h L e t t i e t h a t i t would be good 

t o get t h i s issue s o r t of resolved beforehand. I t ' s not 

t h a t we have any p a r t i c u l a r o b j e c t i o n t o Dr. Neeper, but 

i t ' s a concern about the confusion of the r o l e s t h a t may 

a r i s e . 

CHAIRMAN FESMIRE: Mr. Hiser, how could we 

accomplish t h e i r goals and s t i l l comply w i t h your — w i t h 

what i s a v a l i d p o i n t here? 

MR. HISER: Mr. Chairman, members of the 

Commission, I wish t h a t I had a r e a l l y good s o l u t i o n f o r 

t h a t quandary. I know t h a t i n some cases Dr. B a r t l i t , 

who's the chairman of New Mexico C i t i z e n s f o r Clean A i r and 

Water, may be a v a i l a b l e , and c e r t a i n l y as the chairman of 

t h a t he would be q u a l i f i e d as a r e p r e s e n t a t i v e of t h a t 

o r g a n i z a t i o n . We'd be happy t o accept him as the 

re p r e s e n t a t i v e i n cases where L e t t i e might not be able t o 

att e n d . S i m i l a r l y , they may have another person they could 

designate t o do t h a t , or — I t h i n k they r e a l l y need Dr. 

Neeper as t h e i r witness, and so t o me i t seems t h a t he's 

more appropriate as t h e i r witness. But I'm not i n a 

p o s i t i o n , obviously t o i n s t r u c t the New Mexico C i t i z e n s f o r 

how best t o use t h e i r personnel. 

CHAIRMAN FESMIRE: Ms. B e l i n , given t h a t he does 

have a v a l i d p o i n t on the dichotomy of the r o l e s , how would 

you address i t ? 
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MS. BELIN: Might I respond? 

CHAIRMAN FESMIRE: Yes, ma'am. 

MS. BELIN: F i r s t of a l l , the r u l e s . I f you look 

a t the r u l e s , we have f u l l y complied w i t h the r u l e s . 

There's nothing i n the r u l e s p r o h i b i t i n g t h i s s o r t of 

arrangement. I would j u s t remind the Commission t h a t t h i s 

i s a rulemaking proceeding, i t ' s not a j u r y t r i a l , i t ' s not 

even an a d j u d i c a t o r y proceeding, and the r u l e s of evidence, 

the r u l e s of c i v i l procedure, cannot apply here. 

And more important, going t o the o b j e c t i v e of the 

rulemaking process as st a t e d i n the Commissions r u l e s , the 

r u l e s emphasize t h a t the hearings are t o be conducted so as 

t o provide a reasonable o p p o r t u n i t y f o r a l l persons t o be 

heard, w i t h o u t making the hearing unreasonably lengthy or 

cumbersome, w i t h o u t unnecessary r e p e t i t i o n . 

They also s t a t e t h e i r o b j e c t i v e s f o r encouraging 

p a r t i c i p a t i o n i n the hearings, f o r making p o s s i b l e 

e f f e c t i v e p r e s e n t a t i o n by members of the p u b l i c , f o r 

a l l o w i n g a l l p a r t i c i p a n t s a reasonable o p p o r t u n i t y . I 

would note t h a t other agencies, the Mining Commission, 

other boards and commissions, c e r t a i n l y a l l o w t h i s type of 

procedure t h a t we'd be doing today. 

And as a p r a c t i c a l matter, I mean, even i f I can 

be here, I assure you i t w i l l be more e f f i c i e n t , l e s s 

cumbersome, more e f f e c t i v e t o allow Dr. Neeper t o ask 
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questions d i r e c t l y than f o r him t o be w r i t i n g out questions 

and passing them t o me, and then when t h e r e are foll o w - u p 

questions, having the problems ensuing w i t h t h a t . 

I would also note t h a t i n the surface waste r u l e 

hearing, Dr. Neeper p a r t i c i p a t e d i n both c a p a c i t i e s w i t h o u t 

o b j e c t i o n from Mr. Hiser, without o b j e c t i o n from i n d u s t r y , 

and no one had any problem w i t h t h a t . I would venture t o 

say t h a t Dr. Neeper was — he c e r t a i n l y would respond i f 

anybody has a problem w i t h any p a r t i c u l a r question t h a t 

he'd ask, t h a t he w i l l l i s t e n and do whatever he can t o 

accommodate t h a t . 

We are r e a l l y t r y i n g t o make t h i s an e f f i c i e n t 

process t h a t gets the f a c t s out. I t h i n k everyone knows 

the Commission members are c e r t a i n l y capable of 

d i f f e r e n t i a t i n g between Dr. Neeper as a cross-examiner and 

t h i s witness. I r e a l l y t h i n k t h i s w i l l help get 

in f o r m a t i o n out i n an e f f i c i e n t and reasonable manner. 

And as the Commission has j u s t r e l a x e d i t s r u l e s 

r i g h t now f o r i n d u s t r y — We aren't even asking t h a t you 

r e l a x the r u l e s , we j u s t ask t h a t we be able t o p a r t i c i p a t e 

according t o the r u l e s . 

CHAIRMAN FESMIRE: Okay, Ms. B e l i n , when Dr. 

Neeper makes a statement as a prelude t o a question or 

anything e l s e , I would advise t h a t t h a t would be open t o 

cross-examination from — t o the extent t h a t i t i s a 
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statement. Would t h a t be s a t i s f a c t o r y ? 

MS. BELIN: That would be s a t i s f a c t o r y , and I 

w i l l c e r t a i n l y — we w i l l discuss i t . He w i l l minimize 

t h a t , he w i l l only say i n h i s question the minimum t h a t he 

has t o say t o make the question c l e a r . 

CHAIRMAN FESMIRE: Okay. Mr. Hiser, would t h a t 

be s a t i s f a c t o r y t o you? 

MR. HISER: Mr. Chairman, members of the 

Commission, obviously our goal i s t o reach the best r e s u l t 

f o r the State of New Mexico. Whatever you b e l i e v e may be 

most appropriate. 

CHAIRMAN FESMIRE: Okay. Ms. B e l i n , we w i l l do 

i t t h a t way i f — i n a c t i n g as h i s r e p r e s e n t a t i v e c a p a c i t y , 

i f Dr. Neeper makes a statement, the counsel present w i l l 

have the o p p o r t u n i t y t o cross-examine him on those 

statements. 

MS. BELIN: Thank you very much. 

CHAIRMAN FESMIRE: Thank you, ma'am. 

Are there any other matters before the 

Commission, before we go back i n t o the e v i d e n t i a r y p o r t i o n ? 

Okay. 

I b e l i e v e , Mr. Brooks, your witness — your 

witnesses, were being cross-examined, and the person who 

i n d i c a t e d t h a t they were t o be cross-examined i s not 

present. 
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MS. BELIN: I had a couple of questions. 

CHAIRMAN FESMIRE: Okay. Ms. B e l i n , would you 

l i k e t o begin then? 

MS. BELIN: Where would you l i k e me t o — 

CHAIRMAN FESMIRE: Ms. B e l i n , would you l i k e t o 

stand a t the podium? And since you're f a c i n g the wrong 

d i r e c t i o n , could you speak up? 

MS. BELIN: I'm the r i g h t d i r e c t i o n f o r you — 

CHAIRMAN FESMIRE: The r i g h t d i r e c t i o n f o r us, 

but the wrong d i r e c t i o n f o r them t o hear. 

MS. BELIN: Yes, I ' l l t r y t o speak up. 

WAYNE PRICE and GLENN VON GONTEN (Continued) 

the witnesses h e r e i n , having been p r e v i o u s l y d u l y sworn 

upon t h e i r oaths, were examined and t e s t i f i e d as f o l l o w s : 

EXAMINATION 

BY MS. BELIN: 

Q. Good morning, Mr. Price. 

A. (By witness Price) Good morning. 

Q. I be l i e v e — I j u s t have a few questions. I 

t h i n k d u r i n g your cross-examination the t o p i c of cl o s u r e 

standards f o r deep-trench b u r i a l arose. My f i r s t question 

i s , are t h e r e other witnesses t h a t w i l l be addressing t h a t 

more than you? 

A. (By Mr. Price) Yes, there w i l l be Mr. Brad 

Jones. 
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Q. Okay. 

A. (By Mr. Price) H e ' l l go i n t o d e t a i l , l i n e by 

l i n e , on t h a t issue. 

Q. I ' l l d i r e c t my questions on t h a t t o him, then. 

Also i n cross-examination yesterday, t h e r e was a 

dialogue between you and Ms. Foster about out of s t a t e 

members on the task f o r c e . Well, a c t u a l l y i t was about 

OGAP and the f a c t t h a t perhaps the are based out of New 

Mexico. Were there any i n d u s t r y members on t h a t task 

force? 

A. (By Mr. Price) Yes. 

Q. Were any of them from out of state? 

A. (By Mr. Price) I t h i n k there was one, yes. 

Q. Do you t h i n k there was one, or t h e r e was one? 

A. (By Mr. Price) I'm p r e t t y sure t h e r e was one. 

Q. So there were o u t - o f - s t a t e members of the task 

f o r c e from both the i n d u s t r y side and from the p u b l i c ? 

A. (By Mr. Price) I know on the i n d u s t r y side t h e r e 

was. I'm not sure about the landowners. I'm sure they 

were a l l — I t h i n k they were a l l i n s i d e the s t a t e . Just 

l e t me t h i n k a minute. 

I b e l i e v e the only o u t - o f - s t a t e member was the 

i n d u s t r y task f o r c e , one member. 

Q. Thank you. Another t o p i c t h a t came up i n cross-

examination was i n t a l k i n g about the 100-mile l i m i t , t h a t 
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w e l l s w i t h i n 100 miles of the permitted l a n d f i l l s would 

have t o dispose — t r a n s p o r t and dispose t o the p e r m i t t e d 

f a c i l i t i e s . And there was discussion about some of those 

f a c i l i t i e s i n the northwestern p a r t of the s t a t e and 

southern Colorado and the p o s s i b i l i t y t h a t a t some p o i n t 

they might stop accepting o i l and gas waste. Do you 

remember t h a t dialogue? 

A. (By Mr. Price) I do remember. 

Q. So i f we assume t h a t a t some p o i n t i n the f u t u r e 

the p e r m i t t e d l a n d f i l l s i n the northwest were a c t u a l l y 

f i l l e d and decide not t o accept any more o i l and gas waste, 

i s t h e r e any reason t h a t the i n d u s t r y or the i n d u s t r y 

committee could not cooperate e s t a b l i s h some s o r t of 

approved l a n d f i l l as the need arises? 

A. (By Mr. Price) Well, anyone could be an 

a p p l i c a n t t o put a l a n d f i l l i n . We're not l i m i t e d on who 

could apply t o put a l a n d f i l l i n . 

Q. So i f some f a c i l i t i e s f i l l up, would you expect 

t h a t t h e r e w i l l be e f f o r t s t o e s t a b l i s h a d d i t i o n a l 

f a c i l i t i e s ? 

A. (By Mr. Price) Oh, ab s o l u t e l y . 

MS. BELIN: Thank you, I have no f u r t h e r 

questions. 

CHAIRMAN FESMIRE: Mr. Jantz, d i d you have any 

questions? 
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MR. JANTZ: I do, Mr. Commissioner. 

MS. FOSTER: Mr. Chairman, i f I might ask a 

question concerning OGAP, yesterday t h e r e was a gentleman i 

the room who I beli e v e i d e n t i f i e d h imself as an OGAP 

att o r n e y . Just i n terms of n o t i f i c a t i o n and conversations 

w i t h OGAP, I would j u s t l i k e t o ask some c l a r i f i c a t i o n as 

t o who i s t h e i r lead attorney, f o r lack of a b e t t e r word. 

CHAIRMAN FESMIRE: Okay, Mr. Jantz, would you 

respond? 

MR. JANTZ: Yes, Mr. Chairman and members of the 

Commission, Ms. Foster. I'm the lead a t t o r n e y on t h i s p i t 

r u l e hearing f o r OGAP. Mr. Frederick who has entered h i s 

appearance i n t h i s matter i s also s t a f f a t t o r n e y a t the law 

center w i l l be second-chairing i n my absence. 

EXAMINATION 

BY MR. JANTZ: 

Q. Good morning, Mr. Price. 

A. (By Mr. Price) Good morning. 

Q. There were a couple — the r e was some discus s i o n 

d u r i n g your d i r e c t examination and du r i n g your cross-

examination about s t a f f i n g issues a t OCD. Could you t e l l 

me, remind me again, how much s t a f f you had t o conduct 

in s p e c t i o n s and t o make sure t h a t the c u r r e n t r u l e s are 

complied with? 

A. (By Mr. Price) The Environmental Bureau c o n s i s t s 
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of f i v e members i n c l u d i n g myself, and we have an 

environmental engineer or r e p r e s e n t a t i v e i n each of the 

d i s t r i c t s . So there would be a t o t a l of e i g h t people j u s t 

from the environmental standpoint. 

Q. Eight f o l k s ? 

A. (By Mr. Price) Yes, f o r the whole s t a t e . 

Q. And I t h i n k i n your d i r e c t testimony you also 

mentioned t h a t there was some backup, something l i k e 200 

permits, a p p l i c a t i o n s , on your f l o o r ? 

A. (By Mr. Price) At l e a s t . 

Q. Okay. And those are a l l under the c u r r e n t r u l e , 

r i g h t ? 

A. (By Mr. Price) Yes. 

Q. Now i t ' s my understanding t h a t i t ' s your o p i n i o n 

t h a t t h i s new p i t r u l e w i l l make environmental p r o t e c t i o n 

easier, or w i l l b e t t e r — t h i s new r u l e w i l l b e t t e r be able 

t o p r o t e c t the environment; i s t h a t c o r r e c t ? 

A. (By Mr. Price) That's my op i n i o n . 

Q. Okay. W i l l i t also make i t easier f o r OCD t o 

administer the Act, O i l and Gas Act, and the rul e s ? 

A. (By Mr. Price) Yes. 

Q. Thank you. Let's t a l k a l i t t l e b i t about 

economic i n f o r m a t i o n . I t h i n k i t was you — i t may have 

been Mr. von Gonten — who t e s t i f i e d about the p r i c e per 

w e l l . I t was something l i k e $30,000 t o $80,000 per w e l l 
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f o r estimated — estimated t o d i g and ha u l ; i s t h a t 

c o r r e c t ? Was t h a t you? 

A. (By Mr. Price) That was me. 

Q. Okay. And where d i d you — could you remind me 

of how you arrove [ s i c ] a t t h a t information? 

A. (By Mr. Price) Well, myself and my s t a f f , we 

made various telephone c a l l s t o dis p o s a l and t r u c k i n g 

companies, and t h a t ' s where we came up w i t h those 

estimates. 

Q. Okay. Did you get any in p u t about t h a t d u r i n g 

the process of t h i s rulemaking from i n d u s t r y about the 

economic e f f e c t s t h a t t h i s r u l e might have on them? 

A. (By Mr. Price) Are you t a l k i n g about d u r i n g the 

task force? 

Q. During the task f o r c e . 

A. (By Mr. Price) I d i d n ' t , because I only sat i n 

on the task f o r c e probably the l a s t two events. Mr. von 

Gonten was there more than I was, and so was Mr. Hansen. 

So those would probably be b e t t e r questions f o r them. 

Q. Mr. von Gonten, could you answer the question? 

A. (By witness von Gonten) Well, I d i d n ' t t e s t i f y 

y e t about the task force proceedings, but we d i d hear from 

one i n d u s t r y r e p r e s e n t a t i v e t h a t they had a t l e a s t one case 

t h a t they were f a m i l i a r of — f a m i l i a r w i t h , where t h e r e 

were s i m i l a r w e l l s located close together, where they 
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a c t u a l l y d i d a dig-and-haul, and i t was $100,000 more, i s 

the anecdotal discussion t h a t we had. 

Q. Was t h a t the extent of the i n d u s t r y i n p u t , t o 

your r e c o l l e c t i o n ? 

A. (By witness von Gonten) From i n d u s t r y , yes. I 

t h i n k t h e r e was a pre s e n t a t i o n by — k i n d of a s l i d e show 

from — t h a t discussed case studies w i t h a closed loop 

system, and i t was more — there was more case s t u d i e s , 

t h e r e were some t h a t were more expensive and some where 

they thought there was a cost savings. 

Q. So i n d u s t r y f o l k s during the task f o r c e 

proceedings d i d n ' t present you w i t h any data showing a 

s i g n i f i c a n t economic on i n d u s t r y ; i s t h a t c o r r e c t ? 

A. (By witness von Gonten) They d i d not. 

Q. Okay, they d i d n ' t b r i n g i n i n d i v i d u a l operators 

t o express t h e i r concerns w i t h the economic impacts; i s 

t h a t r i g h t as well? 

A. (By witness von Gonten) I would say the task 

f o r c e represented — there were four members of the task 

f o r c e , and my r e c o l l e c t i o n i s t h a t they — t h e i r general 

o p i n i o n was t h a t i t was going t o be more expensive on the 

issue of d i g g i n g and haul i n g p i t contents r a t h e r than doing 

o n - s i t e d i s p o s a l . 

Q. But nothing s p e c i f i c ? 

A. (By witness von Gonten) No, th e r e was no — 
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th e r e was no handouts, there was no case s t u d i e s presented 

t h a t showed those economics 

Q. Aside from the task f o r c e , have any members of 

i n d u s t r y approached you w i t h s p e c i f i c economic data about 

adverse economic impact? 

A. (By witness Price) No. 

Q. E i t h e r of you? 

A. (By witness von Gonten) Not t h a t I'm aware o f . 

MR. JANTZ: Thank you. I have no t h i n g f u r t h e r . 

CHAIRMAN FESMIRE: Mr. Frederick, are you here 

yet? 

MR. JANTZ: Mr. Frederick i s not here, he won't 

be here today. 

CHAIRMAN FESMIRE: Okay, and he understood t h a t 

he might not get a chance t o cross-examine these witnesses 

on the subjects he was wanting t o t a l k about — 

MR. JANTZ: I t h i n k — 

CHAIRMAN FESMIRE: — not being — 

MR. JANTZ: — he understands t h a t , yes. 

CHAIRMAN FESMIRE: Okay. Commissioner B a i l e y , do 

you have any questions? 

COMMISSIONER BAILEY: Yes, I do. 

EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. I f e e l r a t h e r l i k e Paul Harvey, wondering what's 
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the r e s t of the s t o r y here. 

(Laughter) 

Q. You opened your testimony w i t h a s e r i e s of 

photographs of p i t s i n various c o n d i t i o n s . Can you t e l l me 

what a c t i o n OCD took when i t saw a l l of these p i t s ? 

A. (By witness von Gonten) I can answer t h a t . No, 

I can't answer t h a t , because those were s l i d e s t h a t were 

taken by our d i s t r i c t o f f i c e s . The cases only get r e f e r r e d 

t o the Santa Fe o f f i c e and the Environmental Bureau when 

ther e i s no groundwater contamination. Those were p a r t of 

the a d m i n i s t r a t i v e record. I set a time frame t o search 

through our f i l e s , our photos, JPG f i l e s , and I went 

through each d i s t r i c t and j u s t c u l l e d out and c o l l e c t e d 

anything t h a t looked l i k e a p i t or below-grade tank. 

That c o l l e c t i o n of photographs was winnowed down 

t o the f i n a l 106 by date. We c u l l e d out any b l u r r y 

photographs, we c u l l e d out anything t h a t were obvious 

d u p l i c a t i o n s and r e p e t i t i o u s . 

Q. Your s t r a t e g y was obviously t o create an 

emotional impact, by beginning your testimony w i t h 106 

d i r t y , o i l p i t s t h a t some were not fenced, some — 

p r a c t i c a l l y none of them had n e t t i n g . 

And my concern i s t h a t under the c u r r e n t Rule 50 

OCD has the a u t h o r i t y t o enforce t o r n p i t s , t o r n l i n e r s , 

lack of n e t t i n g , lack of fencing. I am — r a t h e r than 
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having the dismay t h a t I t h i n k you wanted t o create towards 

i n d u s t r y , I'm angry t h a t OCD has not enforced Rule 50, 

because th e r e are c l e a r p o r t i o n s of Rule 50 t h a t discuss 

containment, the l i n e r s t h a t are maintained, p r o p e r l y 

managed, l i n e d d r i l l i n g p i t s , no measurable l a y e r s of o i l . 

These are already on the books and need t o be enforced, as 

they have been a r u l e since 2004. 

So t h a t ' s why I'm very curious t o know what 

enforcement ac t i o n s were taken t o take care of these issues 

t h a t you're using as evidence f o r c r e a t i n g a more s t r i n g e n t 

r u l e t h a t may or not get enforced. So l e t ' s s t a r t w i t h 

your testimony, because t h a t s t a r t e d the a t t i t u d e . 

Was the BLM a member of the task f o r c e committee? 

A. (By witness von Gonten) No. 

Q. Were an n a t i v e American groups on the task f o r c e 

committee? 

A. (By witness von Gonten) No. 

Q. Would the proposed r u l e apply t o f e d e r a l or t o 

n a t i v e American lands? 

A. (By witness von Gonten) I don't t h i n k I know the 

answer t o t h a t . 

A. (By witness Price) I do. I t would apply t o 

f e d e r a l lands, but not necessarily n a t i v e lands. 

Q. Are the c u r r e n t BLM r u l e s more or less s t r i n g e n t 

than t h i s proposed rule? 
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A. (By witness Price) Less s t r i n g e n t because, 

Commissioner Bailey, the BLM primary emphasis i s f o r 

surface r e s t o r a t i o n , and our primary emphasis i s f o r 

p r o t e c t i o n of groundwater. Not t o say t h a t we don't 

p r o t e c t the environment but when the BLM and we work 

j o i n t l y together, g e n e r a l l y they handle the surface and we 

handle the issue of groundwater contamination, or vadose 

zone contamination t h a t might contaminate groundwater. 

Q. But t h a t does b r i n g up a t o p i c t h a t I d i d want t o 

ask about. Who i n your group w i l l be t a l k i n g about surface 

r e s t o r a t i o n and revegetation? 

A. (By witness Price) A c t u a l l y Mr. Brad Jones. 

Q. Mr. Brad Jones? 

A. (By witness Price) Yes. 

Q. Then I ' l l look forward t o t a l k i n g w i t h him. 

A. (By witness Price) Okay. 

CHAIRMAN FESMIRE: Did you hear t h a t , Brad? 

Q. (By Commissioner Bailey) How many new w e l l s were 

d r i l l e d l a s t year? 

A. (By witness Price) We a c t u a l l y — I t h i n k we 

queried t h a t , and i t was about 1200. 

A. (By witness von Gonten) Approximately. 

A. (By witness Price) Approximately 1200 i n the 

whole s t a t e . 

Q. So t h a t ' s about 1200 new d r i l l i n g p i t s t h a t would 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

332 

have t o go through t h i s p e r m i t t i n g process? 

A. (By witness Price) Yes. 

Q. On an average, maybe? 

A. (By witness Price) Yes. 

Q. Okay. There are f o u r l a n d f i l l s t h a t are 

p e r m i t t e d i n the southeast? 

A. (By witness Price) Correct. 

Q. Under the proposed r u l e , would the e n t i r e 

southeastern o i l and gas i n d u s t r y be — there are many 

d i f f e r e n t ways of p u t t i n g t h i s — only be able t o deal w i t h 

the f o u r c u r r e n t l a n d f i l l s w i t h t h e i r problems w i t h 

acceptance of waste and t h e i r p r i c e s t h a t have been 

established? 

A. (By witness Price) Commissioner B a i l e y , I'm 

s o r r y , I don't understand the question. Would — What i s 

the question now? Would — 

Q. Are you p u t t i n g the e n t i r e southeastern o i l and 

gas i n d u s t r y as hostage t o f o u r owners of d i s p o s a l f o r — 

A. (By witness Price) That's a — 

Q. — d r i l l i n g p i t s ? 

A. (By witness Price) — r e a l l y good questi o n , and 

we've a c t u a l l y had i n t e r n a l discussions t h a t we do not 

b e l i e v e we are. I t h i n k the f r e e market w i l l d r i v e i t s e l f , 

and w e ' l l a c t u a l l y see more f a c i l i t i e s apply t o be open. 

A c t u a l l y , we've had a number of i n q u i r i e s on t h a t — 
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Q. How l o n g — 

A. (By witness Price) — i n the southeast. 

Q. — would i t take t o permit a new l a n d f i l l , given 

a l l of the p u b l i c meetings and hearings and background 

information? What would be a reasonable time l i n e f o r — 

A. (By witness Price) I t h i n k s i x months would be 

f a s t . 

Q. But a year would probably be cl o s e r t o the mark? 

A. (By witness Price) Yes. 

Q. We've heard testimony t h a t — or comments, t h a t 

enforcement of the new r u l e would f o r c e operators t o go t o 

other s t a t e s , Oklahoma, Texas, Wyoming. Are those s t a t e 

r u l e s as s t r i n g e n t as t h i s proposed ru l e ? 

A. (By witness Price) No. 

Q. So New Mexico would have the str o n g e s t r u l e 

throughout the e n t i r e region? 

A. (By witness Price) Yes. 

Q. I n c l u d i n g f e d e r a l and i n d i a n — 

A. (By witness Price) That i s c o r r e c t . 

Q. — property? 

A. (By witness Price) That's c o r r e c t . 

Q. But yet you t a l k about there's a n a t i o n a l t r e n d . 

Obviously i t doesn't apply t o the southwest or western 

United States. 

A. (By witness Price) Well, when I s a i d a n a t i o n a l 
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t r e n d , Commissioner Bailey, what I was r e f e r r i n g , there's a 

n a t i o n a l t r e n d t o dispose of s o l i d waste i n t o municipal 

l a n d f i l l s . I wasn't necessarily saying there's a n a t i o n a l 

t r e n d f o r o i l f i e l d waste t o go i n t o f a c i l i t i e s . We're 

probably t a k i n g the f i r s t step i n t h a t arena. 

Q. One of the requirements i s t o remove the l i q u i d s 

from a d r i l l i n g p i t w i t h i n a short p e r i o d of time. What i s 

th a t ? 

A. (By witness Price) T h i r t y t o — T h i r t y days. 

Q. T h i r t y days. 

CHAIRMAN FESMIRE: Under the c u r r e n t r u l e or 

under the proposed rule? 

Q. (By Commissioner Bailey) Under the proposed 

r u l e . 

A. (By witness Price) T h i r t y days, and f i f t e e n days 

f o r a workover p i t . 

Q. And so cleanup or dis m a n t l i n g of a d r i l l i n g p i t 

i s a c t u a l l y a two-step operation. F i r s t you take o f f the 

l i q u i d s , and then the s o l i d s would be d r y i n g , c o r r e c t ? 

A. (By witness Price) Correct. 

Q. And i n areas where i t ' s less than 50 f e e t , i t 

would be p a r t of a dr y i n g pad, as p a r t of a closed loop 

system? 

A. (By witness Price) Well, i t could be, yes, 

uh-huh. Or they could — the one s l i d e I showed you, some 
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wastes can be put d i r e c t l y i n t o a dumpster-type — and 

a c t u a l l y r a i l e d and hauled o f f a t t h a t same time, and no 
i 

d r y i n g pad i s re q u i r e d . I t ' s j u s t t h a t some companies 

would choose t o use a d r y i n g pad, others may not. 

Q. Okay. The l i q u i d s — where do they go i n the 

northwest? 

A. (By witness Price) I'm sorry? 

Q. Where do the l i q u i d s go i n the northwest? 

A. (By witness Price) There are a number of 

f a c i l i t i e s t h a t we have. We have di s p o s a l f a c i l i t i e s t h a t 

can take l i q u i d s , OCD-permitted f a c i l i t i e s . 

Q. And then the s o l i d s , there are no OCD-permitted 

l o c a t i o n s ? 

A. (By witness Price) There are landfarms t h a t are 

pe r m i t t e d . However, I w i l l admit t h a t when we were 

promulgating the surface waste management r u l e , we were 

b a s i c a l l y informed t h a t there are no s a l t s i n the northwest 

and so i t ' s not an issue. But a f t e r the r u l e was 

promulgated i n the past and we had the 1000 p a r t s per 

m i l l i o n i n t h e r e , we found out t h a t t h e r e were a l o t of — 

w e l l , t h e r e were s a l t s up there and our l a n d f i l l s couldn't 

take i t . 

And so t h a t created an issue about where we do 

need a permanent l a n d f i l l . 

CHAIRMAN FESMIRE: L a n d f i l l s or landfarms? 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

336 

WITNESS PRICE: There were landfarms t h a t could 

not take i t , but t h a t created an issue where we saw a need 

f o r a l a n d f i l l . And so t h a t ' s when we got w i t h the New 

Mexico Environment Department, t o make sure t h a t they had 

capa c i t y t o take t h i s . And Ed Hansen and Brad Jones, who 

used t o work over i n t h a t d i v i s i o n , was very i n s t r u m e n t a l 

i n g e t t i n g t h a t set up so those type of wastes could be 

taken t o a f a c i l i t y . 

Q. (By Commissioner Bailey) Several times, a t l e a s t 

t w i c e , you mentioned the f a c t i f you cut the source, 

there's no contamination. I'm assuming t h a t you meant once 

t h e r e i s no f l u i d as a d r i v i n g f o r c e , the s o l i d s of the 

d r i l l i n g p i t would not be a large source of contamination? 

A. (By witness Price) Well, what I mean t o say, 

thcit t h a t ' s a general h y d r a u l i c — a h y d r a u l i c p r i n c i p l e , 

t h a t i f you take the head o f f of i t and take — i f you 

remove the l i q u i d source, then i t c e r t a i n l y would reduce 

the p r o b a b i l i t y of groundwater contamination i n a shor t 

time p e r i o d . 

I f I imp l i e d t h a t there would be no contamination 

from waste t h a t ' s buried, then I l e d you as t r a y because 

th e r e could be but i t would j u s t take longer. 

Q. And depending on the geology? 

A. (By witness Price) Absolutely. 

Q. Which brings up page 18 of the graphs. 
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A. (By witness Price) Which e x h i b i t , Commissioner? 

6 maybe? 

Q. I t must be 6. 

A. (By witness Price) Oh, here i t i s . 

Q. Okay, page 19. 

A. (By witness Price) E x h i b i t 6? 

Q. Yes — no — Yes. 

A. (By witness Price) 19. 

Q. Modeling r e s u l t s . I t has the two d i f f e r e n t 

responses according t o 10-by-10 or 3 0-by-3 0 p i t ? 

A. (By witness Price) Yes, yes. This i s a f o r an 

un l i n e d p i t . 

WITNESS VON GONTEN: Excuse me, Commissioner 

B a i l e y , would you l i k e t o see t h i s on the screen? 

COMMISSIONER BAILEY: I have my copy, but the 

audience may l i k e t o see i t . 

Q. (By Commissioner Bailey) Well, f i r s t my question 

should be the i n p u t s . I understand t h a t modeling i s 

ab s o l u t e l y dependent on the inputs f o r the model. 

A. (By witness Price) Yes, t h a t ' s c o r r e c t . 

Q. And on the previous page, page 18, i t t a l k s about 

some of the inputs using 5000 m i l l i g r a m s per l i t e r 

c h l o r i d e . 

A. (By witness Price) Yes. 

Q. I s t h a t r e p r e s e n t a t i v e of the waters t h a t we f i n d 
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i n the northwestern p a r t of the state? 

A. (By witness Price) Yes, we f e e l i t i s . Mr. von 

Gonten w i l l t e s t i f y t o the sampling r e s u l t s t h a t we had, 

and we — a c t u a l l y , t h a t might be a l i t t l e b i t low. 

Q. I s t h i s f o r a p a r t i c u l a r f ormation, or i s t h i s 

the source of most of the water, which comes from the base 

of the F r u i t l a n d Coal? 

A. (By witness Price) I n t h i s p a r t i c u l a r case, we 

chose t o model 5000 m i l l i g r a m s per l i t e r because i t seemed 

t o be a median of what we found i n our sampling program, i n 

— a c t u a l l y i n the p i t s . 

Q. So I should w a i t u n t i l testimony l a t e r t o r e a l l y 

ask about these — 

A. (By witness Price) Well, Mr. von Gonten — That 

would probably be a good time t o do t h a t . Mr. von Gonten 

w i l l c e r t a i n l y t e s t i f y t o what we found. 

Q. Okay, because t h i s was found i n the p i t s , i n the 

vul n e r a b l e area? 

A. (By witness Price) Yes. Well, i t was found — 

i t was found i n p i t s i n the northwest. And as t o whether 

i n the vulnerable area or nonvulnerabie area, I don't t h i n k 

we d i f f e r e n t i a t e d between t h a t , d i d we? 

WITNESS VON GONTEN: We d i d not. 

WITNESS PRICE: We d i d not. 

Q. (By Commissioner Bailey) Okay. Because i f t h i s 
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was i n the vulnerable area, obviously i t would have been 

line d ? 

A. (By witness Price) Well, t h i s i s j u s t an example 

of where we're making our case here f o r u n l i n e d p i t s . This 

i s f o r the p r e s e n t a t i o n where we were more or less pleading 

w i t h the Commission t h a t t h i s would be the f i n a l appeal t o 

e l i m i n a t e any u n l i n e d p i t s i n the State of New Mexico, and 

we were showing here j u s t as small as one b a r r e l per day, 

which we would consider a c o n t i n u a l source, w i l l 

contaminate groundwater — 

Q. And u n l i n e d p i t s — 

A. (By witness Price) — and f a i r l y q u i c k l y t o o . 

Q. — are not going t o be found i n the v u l n e r a b l e 

area or the expanded vulnerable area? 

A. (By witness Price) I'm s o r r y , Commissioner? 

Q. Unlined p i t s w i l l not be found i n e i t h e r the 

vu l n e r a b l e area or the expanded vulnerable area, under 

Order 7940? 

A. (By witness Price) Well, t h a t begs the question 

of — they could be, because under the l a s t r u l e t h a t we 

had, i f a person would r e g i s t e r those u n l i n e d p i t s , they 

were allowed t o continue t o have them, and we have logged 

2 000 of those, p r i m a r i l y i n the northwest. So yes, t h e r e 

are u n l i n e d p i t s up there. 

Q. Another matter of enforcement? 
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A. (By witness Price) Well, they're allowed. Under 

the c u r r e n t r u l e they were a c t u a l l y more or less 

grandfathered i n . 

And so we're j u s t making a plea t h a t — And by 

the way, t h i s was a task f o r c e — t h i s was consensus, t h a t 

even I t h i n k Mr. Carr had pointed out, s a i d , We're w i t h you 

on t h i s , no more un l i n e d p i t s i n New Mexico. And we 

applaud the i n d u s t r y f o r t a k i n g t h a t step. 

Q. Yes, and I also do. But on any e x h i b i t s or 

p r e s e n t a t i o n s , I'm a s t i c k l e r f o r accuracy — 

A. (By witness Price) Right. 

Q. — and f o r r e a l - l i f e , r e a l - w o r l d p r e s e n t a t i o n s . 

A. (By witness Price) Yes. 

Q. And so when I see something t h a t says less than 

50 f e e t f o r an u n l i n e d p i t w i t h 5000 m i l l i g r a m s per l i t e r 

I'm q u e s t i o n i n g , I s t h i s real-world? 

A. (By witness Price) Commissioner B a i l e y , we 

r e a l l y do t h i n k t h i s i s r e a l - w o r l d . This was modeled a t 50 

f e e t using 5000 m i l l i g r a m s per l i t e r , which i s c e r t a i n l y up 

t h e r e , and a very, very small q u a n t i t y , less than one 

b a r r e l per day. So we do t h i n k i t ' s r e a l . 

Q. Was geology, l i t h o l o g y taken i n t o account — 

A. (By witness Price) The answer — 

Q. — f o r t h i s modeling? 

A. (By witness Price) — t o t h a t question i s yes i n 
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the modeling. However, I d i d not do t h i s p a r t i c u l a r 

modeling. Mr. Ed Hansen d i d , and he w i l l t e s t i f y i n d e t a i l 

t o the i n p u t parameters and the output parameters. 

Q. Okay. 

A. (By witness Price) Yeah. 

Q. I w i l l save some of t h a t f o r him. 

I am u n f a m i l i a r w i t h closed loop systems. You 

need t o educate me about closed loop systems. 

A. (By witness Price) Okay. 

Q. I f — My f i r s t question has t o do w i t h the s i z e 

of the f o o t p r i n t of a closed loop system f o r a w e l l t o be 

d r i l l e d t o 14,000 t o t a l depth. With the compaction of the 

s o i l , what size — and the d r y i n g pads, what s i z e of an 

area are we t a l k i n g about t h a t w i l l be — 

A. (By witness Price) Can I show you a p i c t u r e ? 

Q. I would love t o see a p i c t u r e . 

A. (By witness Price) Ed, go t o — Let's see. 

We're k i n d of jumping ahead t o Mr. von Gonten's testimony, 

but we'd be glad t o show you a p i c t u r e . 

Q. Okay. 

A. (By witness Price) We'll b r i n g one up. We 

a c t u a l l y v i s i t e d a d r y i n g pad during our sampling, we 

a c t u a l l y sampled one too, so... 

CHAIRMAN FESMIRE: Can you a l l hear i n the back? 

WITNESS PRICE: P r e t t y i n t e r e s t i n g process. 
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(Off the record) 

WITNESS PRICE: Commissioner B a i l e y , we're t r y i n g 

t o go t o 13B, page number 1, closed loop d r y i n g area, 

southeast. We a c t u a l l y v i s i t e d a s i t e t h a t had a closed 

loop system and a d r y i n g pad, and t h i s k i n d of — Ed, go 

back. There you go. 

This k i n d of gives you an idea. We're standing 

on the mud tanks, the mud-mix tanks, and t h a t k i n d of gives 

you the area. I t does extend more t o the l e f t a l i t t l e 

b i t , probably an equal distance of what you're seeing 

t h e r e . So I'm saying t h a t you only — you see the t r e n c h 

on the r i g h t ? There's an a c t u a l l i n e r underneath a l l of 

t h a t on t h a t p a r t i c u l a r d r y i n g pad. But as you can see, 

there's very l i t t l e i f any l i q u i d s a t a l l , and so they're 

able t o r e a l l y take t h i s m a t e r i a l o f f r a t h e r q u i c k l y . So 

t h a t ' s an example of the d r y i n g pad r i g h t t h e r e . 

Now f o r the most p a r t , we t h i n k the d r y i n g pad — 

we know the d r y i n g pad f o r most cases i s smaller than the 

conventional-production d r i l l i n g p i t . However, t h e r e were 

a couple examples, and I t h i n k one of the r e p r e s e n t a t i v e s 

from Marbob had a c t u a l l y i n d i c a t e d t o me t h a t he had seen 

some where the f o o t p r i n t was q u i t e a b i t bigger. I don't 

know the reason why. But f o r the most p a r t , we t h i n k the 

f o o t p r i n t w i l l be smaller. And Mr. Carl Chavez i s going t o 

t e s t i f y i n length t o t h i s . 
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Q. (By Commissioner Bailey) Really? 

A. (By witness Price) Yes. 

Q. I ' l l look forward t o t h a t . 

I t seems l i k e , w i t h out having scale t h e r e , t h a t 

t h a t ' s a r a t h e r t a l l berm? 

A. (By witness Price) That's not a berm, t h a t ' s 

a c t u a l l y the c u t t i n g s . This i s a r a t h e r deep w e l l down 

southeast of — or south of Carlsbad, southwest of 

Carlsbad. 

They were a c t u a l l y on the west side o f the r i v e r , 

so — They were out of the Salado forma t i o n , so the s a l t s , 

i f I'm not mistaken, were f a i r l y low i n t h i s p a r t i c u l a r 

p i t . When we sampled i t , I t h i n k our s a l t l e v e l s were 

p r e t t y low because they d i d n ' t go through a s a l t s e c t i o n . 

Q. And t h a t l i n e d trench, what does i t go to? I t 

looks l i k e i t j u s t — 

A. (By witness Price) Well, i t j u s t went t o a 

l i t t l e sump and they kept i t drained out. They had a hose 

over there t h a t they threw over t h e r e , and they kept t h a t 

drained out and d r i e d the whole time, because they could 

use the water back i n the d r i l l i n g system. 

Q. I j u s t don't see where i t goes t o , i t j u s t seems 

t o --

A. (By witness Price) Well, you can't — 

Q. — disappear — 
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A. (By witness Price) — there's a — there's a 

sump back on t h i s l e f t - h a n d side. They j u s t had a hose 

over there t h a t they had a c o n t i n u a l pump on i t , and they 

were j u s t pumping — There wasn't a whole l o t of water 

t h e r e , and they were pumping out of the sump, back i n t o the 

mud tanks. 

So we thought t h a t was great because t h a t 

decreased the chance or reduced any s o r t of head pressure 

or any la r g e amount of water t h a t you — you know, i t j u s t 

a c t u a l l y p r e t t y w e l l makes i t where you're not going t o 

have a groundwater contamination case, because you don't 

have any head pressure there or water f o r t h a t t o happen. 

Companies — Of course, t h i s wasn't r e q u i r e d 

under the r u l e s , and as you can see, t h i s company was — 

CHAIRMAN FESMIRE: Hang on, Mr. P r i c e . 

MS. FOSTER: Mr. Fesmire, I would j u s t l i k e t o 

note f o r the record t h a t I do not have t h i s e x h i b i t i n my 

records. I've done an extensive search of the OCD CD t h a t 

they gave me, and I have p a r t — 13B, p a r t 2, but not 13B, 

p a r t 1. So I don't believe those p i c t u r e s have been made 

a v a i l a b l e t o us. 

WITNESS VON GONTEN: I t may be mislabeled. Could 

you check 13C, please? 

MS. FOSTER: 13C? 13C, p a r t 3. 

WITNESS VON GONTEN: I t should j u s t be lab e l e d 
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13C. 

MS. FOSTER: Okay, thank you. For the record 

i t ' s l i s t e d as 13C, p a r t 3. Thank you. 

WITNESS PRICE: Do you have i t ? Okay, good. 

Q. (By Commissioner Bailey) And you j u s t s a i d i t 

again: Remove the f l u i d s , and the s o l i d s do not pose as 

grea t a source of contamination? 

A. (By witness Price) On a short-term basis t h a t ' s 

a b s o l u t e l y c o r r e c t . 

Q. A l l r i g h t . 

A. (By witness Price) And I have a p r e s e n t a t i o n 

t h a t I ' l l go i n t o t h a t aspect. 

Q. You were asked the question, i s i t going t o be 

easier t o administer the new r u l e than i t i s the c u r r e n t 

Rule 50, which appeared t o be v i o l a t e d and no enforcement. 

How i s i t easier t o enforce the proposed new r u l e than the 

c u r r e n t Rule 50? 

A. (By witness Price) Well, the number one reason 

i s t h a t the g u i d e l i n e s w i l l be i n the r u l e now, and our 

att o r n e y s have repeatedly t o l d us t h a t when — f o r example, 

the 12-mil l i n e r i s i n the g u i d e l i n e s now. And so 

t h e r e f o r e i f you went out there and a company was using a 

6-mil l i n e r and i t was t e a r i n g and they went r i g h t back and 

used another 6-mil l i n e r , i t ' s not i n the r u l e and we 

couldn't f o r c e them t o use a b e t t e r l i n e r so i t wouldn't 
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r i p and t e a r . 

So we're attempting t b put the g u i d e l i n e s i n the 

r u l e , as we t a l k e d about during the task f o r c e and make our 

r u l e s a l i t t l e b i t more l e g a l l y enforceable. I'm not an 

at t o r n e y , so I get t h i s advice from our a t t o r n e y s . 

Q. So even though a r u l e may say, i n general, p i t s , 

sumps and below-grade tanks s h a l l be designed, constructed 

and operated so as t o contain l i q u i d s and s o l i d s t o prevent 

contamination of f r e s h water, t h a t each d r i l l i n g p i t s h a l l 

have a s i n g l e l i n e r and maintain t o prevent contamination 

and t o p r o t e c t p u b l i c h e a l t h and the environment — You're 

saying t h a t those are not enforceable? 

A. (By witness Price) No, I'm not saying t h a t . I'm 

not saying t h a t . I'm j u s t saying t h a t once you get i n t o 

those proceedings, t h a t the e n f o r c e a b i l i t y becomes a l i t t l e 

b i t a r b i t r a r y . 

I've been i n those type of s i t u a t i o n s before, and 

when you have very p r e s c r i p t i v e design requirements, i t ' s 

easier t o have a case than i f you don't have. 

COMMISSIONER BAILEY: That's a l l I have. 

CHAIRMAN FESMIRE: Commissioner Olson? 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. Thank you. I might f o l l o w up on something t h a t 

Commissioner Bailey had. I guess I was curious why the BLM 
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deal w i t h surface-use issues, but p a r t of the new r u l e 

i n v o l v e s r e - v e g e t a t i o n f o r surface use. So I guess I was 

k i n d of curious why they — 

A. (By witness Price) Commissioner Olson, I 

can't — 

Q. — f o r t h a t purpose. 

A. (By witness Price) — I can't r e a l l y answer t h a t 

question. I wasn't i n the loop of the process t h a t 

s e l e c t e d the task f o r c e . 

Q. Would Mr. Jones maybe know? 

A. (By witness Price) No, Mr. Jones would not know. 

Q. Okay. Do you have any estimates of the volumes 

of d r i l l i n g mud t h a t ' s going t o be generated per year? 

A. (By witness Price) We have not a c t u a l l y put the 

p e n c i l t o i t t o estimate t h a t . That could be done f a i r l y 

e a s i l y . I t would be a rough estimate, but i f you take 1000 

new d r i l l i n g s i t e s times 1000 yards, and t h a t ' s probably 

p r e t t y close. 

Q. Okay. And I guess — as you were mentioning f o r 

southeastern New Mexico, you've only got f o u r l a n d f i l l 

f a c i l i t i e s ? 

A. (By witness Price) That's c o r r e c t . 

Q. Correct? 

A. (By witness Price) Correct. 
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Q. And how long would these f a c i l i t i e s be able t o 

accept 1000 times 1000 yards of d r i l l i n g muds before they 

f i l l e d up? 

A. (By witness Price) We have not made t h a t study. 

Q. And maybe t o c l a r i f y something, I guess what 

happens when a disposal f a c i l i t y — I t ' s my understanding 

t h a t when a disposal f a c i l i t y i s not a v a i l a b l e w i t h i n 100 

miles of the s i t e , then they can dispose of the muds on-

s i t e ? 

A. (By witness Price) They can do a deep-burial 

t r e n c h as another o p t i o n on s i t e i f they meet the s i t i n g 

requirements, c o r r e c t . 

Q. I f they meet the s i t i n g requirements? 

A. (By witness Price) Right. 

Q. So you have p r e t t y good confidence t h a t i f they 

meet the s i t i n g c r i t e r i a , they're not going t o cause 

groundwater contamination? 

A. (By witness Price) I f they meet the s i t i n g 

requirements, i f they meet the closure standards. And we 

f e e l t h a t — and Mr. Hansen w i l l show the modeling, we have 

modeled t h a t . I t s t i l l shows contamination, but i t ' s — 

i t ' s way out i n the f u t u r e . 

Q. So I guess why would we need t o r e q u i r e them t o 

take i t t o c e n t r a l i z e d f a c i l i t y , i f t h a t ' s going t o be 

p r o t e c t i v e — 
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A. (By witness Price) Well — 

Q. — of water q u a l i t y ? 

A. (By witness Price) — the biggest reason i s the 

cumulative impact and e f f e c t . Mr. Hansen w i l l show i n h i s 

modeling t h a t you add up thousands of p i t s i n these areas, 

and you're going t o have a cumulative e f f e c t . 

And as I s t a t e d yesterday, we f e e l t h a t from a 

r e g u l a t o r y agency we can c e r t a i n l y r e g u l a t e one f a c i l i t y 

much b e t t e r than we can thousands of them. And i t ' s more 

of a — i t ' s an oversight and r e g u l a t o r y , and we t h i n k t h a t 

having a l l t h i s waste i n one l o c a t i o n , i t ' s going t o be 

handled f o r us and much easier i n the f u t u r e and f o r the 

s t a t e . 

We have thousands of s i t e s out t h e r e which we 

can't p o s s i b l y get t o , t o make sure t h a t each one of them 

i s going t o be closed p r o p e r l y , and we j u s t f e e l very 

c o n f i d e n t t h a t t h i s i s the way t o go. And t h e r e i s a t r e n d 

i n the United States. As you know, i f you take waste, your 

waste g e n e r a l l y lands up — winds i n a l a n d f i l l somewhere. 

And also we can put f i n a n c i a l assurances on these 

f a c i l i t i e s , whereas we're not allowed t o have f i n a n c i a l 

assurances of bonding on p i t s . 

Q. Well, I guess t h a t k i n d of comes back t o what I 

was saying before about the e x i s t i n g f a c i l i t i e s , t h a t i t 

seems l i k e we don't have a l o t of e x i s t i n g f a c i l i t i e s r i g h t 
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now. I s n ' t t h a t a p o i n t of concern, then, t h a t there's not 

enough places t o take these wastes t o a t t h i s time? 

A. (By witness Price) Well, r i g h t now we have f o u r 

f a c i l i t i e s i n the southeast, and I can assure you t h a t 

t h r e e out of the four has ample capacity. We do have one 

f a c i l i t y t h a t i s g e t t i n g close t o wanting t o expand. They 

have the room t o expand, but they're going t o have t o 

expand under the new p a r t 36, and they're r e l u c t a n t t o 

spend the money t o do t h a t . 

Q. And i s t h a t an e x i s t i n g f a c i l i t y t h a t ' s c u r r e n t l y 

unlined? 

A. (By witness Price) Yes. 

Q. So under the — they would have t o come i n and 

meet the new r u l e s , and any expansion of t h a t f a c i l i t y 

would have t o — 

A. (By witness Price) — have t o be d o u b l e - l i n e d 

w i t h leak d e t e c t i o n . 

Q. Double-lined w i t h leak d e t e c t i o n . 

A. (By witness Price) That's c o r r e c t . 

Q. And then I had a couple questions on some of your 

s l i d e s , j u s t t o understand them a l i t t l e b e t t e r . I was 

lo o k i n g under E x h i b i t 6, under — on page 15, s l i d e 15. 

A. (By witness Price) Slide which one? Or page 

which one? 15? 

Q. Yeah, s l i d e 15 or page 15. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

351 

A. (By witness Price) Yes. 

Q. And I guess maybe you've explained t h i s , maybe I 

missed t h a t i n your explanation. But maybe you could go 

over the s l i d e again. I'm somewhat confused by what i t ' s 

r e p r e s e n t i n g . Under the 2005 numbers t h a t you're l i s t i n g 

here are 400 confirmed p i t groundwater contamination cases? 

A. (By witness Price) Correct. 

Q. That's — I s t h a t 400 t h a t are t o t a l up t o 2005, 

or i s t h a t 400 i n — 

A. (By witness Price) No, t h a t ' s 400 confirmed 

groundwater p i t cases t h a t are s t i l l open. They have a — 

There were some t h a t were more than t h a t , but they've been 

closed p r o p e r l y , and so t h e r e f o r e . . . 

I t h i n k during the 2003 p i t r u l e testimony, I 

b e l i e v e Mr. Anderson had pointed out, t h e r e were 500 and 

something. But we counted — as of 2 005 i n our database, 

we a c t u a l l y counted approximately 400 confirmed p i t 

groundwater cases. 

Q. I guess I was a l i t t l e confused by "confirmed". 

Do you mean t h a t there — 

A. (By witness Price) We a c t u a l l y counted them i n 

the database. 

Q. Right, but they're s t i l l open? Those are cases 

t h a t are s t i l l open, not ones t h a t have been closed? 

A. (By witness Price) These are groundwater — 
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a c t u a l groundwater cases where the p i t has caused 

groundwater contamination, and they're not closed, they're 

s t i l l open. The cases are ongoing. 

Q. So the a c t u a l number of groundwater contamination 

cases, i f you included s i t e s t h a t are closed, i s a l a r g e r 

number than the 4 00? 

A. (By witness Price) Yes. 

Q. Do you know how much larger? 

A. (By witness Price) I'm s o r r y , Commissioner, I 

don * t . 

Q. And these are f o r u n l i n e d p i t s ; i s t h a t c o r r e c t ? 

A. (By witness Price) That i s c o r r e c t . 

Q. And then under your 2007 numbers you l i s t 150 

abatement cases. I s t h a t a c t u a l abatement plans or — 

A. (By witness Price) Those are — No, we haven't 

a c t u a l l y issued abatement plans f o r each one. We have a 

l i s t t h a t we're going t o do t h a t , and we j u s t haven't done 

t h a t . But they're on our i n t e r n a l l i s t t h a t we have t h a t 

w i l l be — a t l e a s t 250 of these w i l l become a h i g h 

p r i o r i t y on abatement cases. 

We have another 154 t h a t we don't — t h a t we are 

t h i n k i n g t h a t the groundwater impact i s so low t h a t we may 

not have t o have an abatement plan issued. Abatement plans 

are very cumbersome f o r both the s t a f f and the operator. 

And then we have another 200 estimated p i t cases 
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— l i t e r a l l y , t h a t ' s an estimate between what Mr. von 

Gonten and I and Mr. Hansen — we l i t e r a l l y have them on 

our f l o o r , and t h a t ' s an estimate. 

Q. So see i f I understand t h a t c o r r e c t l y then. 

Roughly you have approximately — i n 2 007 you have 

approximately f i v e hundred — 

A. (By witness Price) That's c o r r e c t . 

Q. — fo u r cases of groundwater contamination from 

u n l i n e d p i t s ? 

A. (By witness Price) From u n l i n e d p i t s , t h a t ' s 

c o r r e c t , Commissioner. 

Q. So i t ' s an increase of 104 cases i n two years? 

A. (By witness Price) Yes, s i r . 

Q. And then again, I guess t h a t ' s not the t o t a l 

number, t h a t ' s j u s t a c t i v e cases. That's not the t o t a l 

number of cases — 

A. (By witness Price) That i s c o r r e c t . 

Q. Okay. Thank you, t h a t helps me out a l i t t l e . 

And then maybe I ' l l look a t page 24 under t h a t 

same e x h i b i t . 

A. (By witness Price) Yes. 

Q. You're l i s t i n g there i n the center t h a t the best 

estimate i s t h a t there's 2000 un l i n e d p i t s remaining i n the 

state? 

A. (By witness Price) That's c o r r e c t . 
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Q. Where are most of these located? 

A. (By witness Price) I n the northwest. 

Q. So most of those are i n the nonvulnerabie area of 

the northwest? 

A. (By witness Price) I can't t e l l you i f they're 

i n the vulnerable area or the nonvulnerabie area. I can 

j u s t t e l l you t h a t they're i n the northwest. 

Q. Do you know how many of them were i n the 

southeast, or d i d you break i t down t h a t f a r ? 

A. (By witness Price) I d i d not. Almost — We d i d 

not include the southeast p i t s i n t h i s estimate. I had a 

s t a f f member take a l l of the — and before we got t h i s i s , 

we a c t u a l l y have a database — The 2003 r u l e r e q u i r e d 

r e g i s t r a t i o n , and t h i s i s what we roughly counted i n the 

p i t s t h a t were r e g i s t e r e d a t the d i s t r i c t , u n l i n e d p i t s 

t h a t were r e g i s t e r e d a t the d i s t r i c t . And so we had a 

s t a f f member t h a t j u s t counted these p i t s . And t h a t ' s an 

estimate, but I t h i n k i t ' s w i t h i n plus or minus 10 percent. 

I do be l i e v e t h a t there are — you could probably 

add another 2 00 t o t h a t f o r the southeast. That would be a 

guess on my p a r t . 

Q. And then f o r the l o c a t i o n of those 200 i n the 

southeast, those are l a r g e l y going t o be i n the exempted 

area t h a t ' s — the 3221 exempted area? 

A. (By witness Price) That i s c o r r e c t , 
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Commissioner. 

Q. I guess maybe I ' l l look a t — Oh, t h i s i s Mr. von 

Gonten's testimony. I guess t h a t would be a question f o r 

him on E x h i b i t 12. 

A. (By witness Price) Does Mr. von Gonten need t o 

s i t down, or should he stand f o r your question? 

Q. I only have a couple, so I t h i n k i t ' s . . . 

I was lo o k i n g a t page 19 i n E x h i b i t 12. 

A. (By witness von Gonten) Water w e l l s l o c a t e d i n 

nonvulnerabie areas? 

Q. Right. And I guess what I was wondering was, 

what — i s there any i n f o r m a t i o n on what the depth t o water 

was i n these area? 

A. (By witness von Gonten) No, Commissioner Olson, 

only the general e x h i b i t t h a t I showed, t h a t i n the area of 

San Juan County and Rio A r r i b a County, which i s where most 

of these water w e l l s are located, the depth t o groundwater 

was less than 60 f e e t , 80 t o 90 percent of the time. 

I d i d not — w i t h t h i s database I wasn't able t o 

query the i n f o r m a t i o n on t h a t water w e l l . 

Q. Okay. 

A. (By witness von Gonten) That i n f o r m a t i o n i s 

probably a v a i l a b l e on the State Engineer's database. 

Q. Because I was curious whether these would meet 

the s i t i n g c r i t e r i a f o r p o t e n t i a l b u r i a l on s i t e . So 
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you're saying you don't have t h a t information? 

A. (By witness von Gonten) That i n f o r m a t i o n i s 

probably a v a i l a b l e . I d i d not — w i t h t h i s software t h a t I 

was using I wasn't able t o i n t e g r a t e , I was j u s t able t o 

get the l o c a t i o n p l o t t e d on t h i s map. 

Q. I guess maybe a s i m i l a r question on page 27 of 

E x h i b i t 12 as w e l l , l i s t i n g a l o t of the water w e l l s t h a t 

are i n the exempted area i n southeastern New Mexico. 

A. (By witness von Gonten) Correct, I was not — I 

d i d not query the depth t o water i n these 64 water w e l l s 

e i t h e r , f o r the same reason. 

COMMISSIONER OLSON: Okay, I guess t h a t ' s a l l I 

have a t t h i s time. 

EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. Mr. Pri c e , going t o E x h i b i t 12-37 again — l e t me 

s t a r t w i t h 6-15, I'm sorry. 

A. (By witness Price) 6-15? 

Q. Yes. By my hearing under q u e s t i o n i n g from 

Commissioner Bailey, d i d you say t h a t t h a t 400 confirmed 

groundwater p i t cases a l l came from u n l i n e d p i t s ? 

A. (By witness Price) Yes. 

Q. And none of those were lined? 

A. (By witness Price) Commissioner, I'm almost 

p o s i t i v e t h a t i n 2005 when we looked a t the database we 
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were l o o k i n g f o r un l i n e d p i t s , because i t f i t t e d i n t o our 

p r e s e n t a t i o n f o r un l i n e d p i t s , t h a t ' s c o r r e c t . I'm not 

saying t h a t there's not l i n e d p i t s t h a t haven't 

contaminated groundwater, but i n t h i s p a r t i c u l a r case these 

are u n l i n e d p i t s . 

Q. Okay. And so the p i c t u r e s you showed us of 

f a i l e d l i n e r s , they wouldn't be included i n t h i s ? 

A. (By witness Price) Oh, no, s i r . No, no. 

Q. I n Ms. Foster's cross-examination, she s t a r t e d 

t a l k i n g about the idea of having t o haul from a w e l l t h a t 

was located j u s t across the se c t i o n l i n e from a f a c i l i t y . 

Do you remember t h a t l i n e of questioning? 

A. (By witness Price) I do. 

Q. Why would an operator want t o haul t o the 

f a c i l i t y from a w e l l t h a t was close t o t h a t f a c i l i t y ? 

A. (By witness Price) Why would he? 

Q. Yes. 

A. (By witness Price) His di s p o s a l costs would be 

extremely cheap compared t o probably burying i t on s i t e i f 

he's r i g h t next door t o i t . 

Q. So i t would be cheaper f o r him t o haul i t t o the 

next s e c t i o n than t o bury i t on s i t e ? 

A. (By witness Price) Absolutely. 

Q. So t h i s could be k i n d of a s e l f - c o r r e c t i n g 

problem out t o some radius where the costs t o d i g and haul 
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are less than the costs t o bury on s i t e , r i g h t ? 

A. (By witness Price) Yes. 

Q. And I know you probably haven't done anything 

l i k e t h a t , and would you be able t o give an estimate of how 

f a r t h a t was under the — 

A. (By witness Price) No, we a c t u a l l y d i d n ' t do 

t h a t . But I w i l l say t h a t my lower number, $30,000, was a 

90-mile haul. So t h a t was on the low end. We had — we 

a c t u a l l y had a surface waste management operator g i v e us 

t h a t number i f everything went r i g h t and so f o r t h , so 

f o r t h . And then on the other side i t could have went up t o 

$80,000. And so t h a t number could be a l o t cheaper, 

depending upon i f they're c l o s e r . 

Q. Okay. So there r e a l l y wouldn't be a s i t u a t i o n , 

under most circumstances, where you would have — i t would 

be more expedient or less expensive f o r the operator t o 

leave the — t o d i g and haul and leave the m a t e r i a l i n 

place when he's got a close f a c i l i t y ; i s t h a t c o r r e c t ? 

A. (By witness Price) Oh, t h a t ' s c o r r e c t . 

Q. Okay. Now the s l i d e show t h a t you showed a t the 

beginning of your testimony, what was the purpose of t h a t 

s l i d e show? 

A. (By witness Price) I t was j u s t t o g i v e a general 

overview and set the stage f o r what t h i s whole case i s 

about. I t ' s about p i t s and no more, no l e s s . And we were 
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j u s t t r y i n g — I t ' s l i k e Mr. von Gonten had t e s t i f i e d , we 

were t r y i n g t o show t h a t we have problems out t h e r e t h a t we 

j u s t need t o address. 

Q. Now, a l o t of those p i c t u r e s i n the s l i d e show, 

and I t h i n k you said there were 106, they showed t o r n 

l i n e r s . How would t h i s r u l e address those t o r n l i n e r s ? 

A. (By witness Price) How does t h i s r u l e address 

them? 

Q. How does the proposed r u l e address the t o r n 

l i n e r s ? 

A. (By witness Price) Well, i f you have a t o r n 

l i n e r , there's s p e c i f i c p r e s c r i p t i v e language i n t h e r e t h a t 

i n d i c a t e s t h a t they have t o do something r i g h t away. 

Q. Are most of the l i n e r s out there 2 0-mil, l i k e you 

were proposing i n t h i s ? 

A. (By witness Price) No. 

Q. No? 

A. (By witness Price) No, they were not. 

Q. So — 

A. (By witness Price) They were less than — 

They're less than 2 0-mil. 

Q. Okay, so t h i s r u l e would make those l i n e r s 

s t u r d i e r i n essence; i s t h a t r i g h t ? 

A. (By witness Price) Minimum of 2 0-mil, t h a t ' s 

c o r r e c t . 
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Q. Okay. And a l o t of the f a i l u r e s , I t h i n k , 

according t o the p r e t r i a l statement and some of the 

e x h i b i t s , you're going t o show t h a t t h e r e have been an 

awful l o t of f a i l u r e s i n 12-mil l i n e r s , aren't you? 

A. (By witness Price) Yes. 

Q. And t h a t i s a s i g n i f i c a n t p a r t of what the 

problem i s now, i s i t not? 

A. (By witness Price) Yes, i t i s . 

Q. Let's t a l k about the MOU w i t h the — up i n the 

northwest, w i t h the Environment Department t h a t allows them 

— t h a t allows operators t o haul t o — i s i t — I keep 

wanting t o say hazardous waste, but i t ' s not. I t ' s 

i n d u s t r i a l waste, or i s i t — 

A. (By witness Price) I t ' s i n d u s t r i a l waste. 

Q. I n d u s t r i a l waste f a c i l i t i e s . 

A. (By witness Price) Yes. 

Q. How long as t h a t been i n place? 

A. (By witness Price) The MOU t h a t we have now? 

Approximately seven months. 

Q. Okay, and how long i s i t f o r ? 

A. (By witness Price) Well, i t ' s f o r u n t i l next 

A p r i l . 

Q. Okay. So i t was e s s e n t i a l l y a year from the time 

i t was put i n place? 

A. (By witness Price) Yes. 
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Q. And t o take advantage of t h a t , the operator has 

t o apply through the OCD, does i t not? 

A. (By witness Price) Correct. 

Q. How o f t e n has t h a t been done? 

A. (By witness Price) I would have t o ask one of my 

s t a f f members who handles t h a t . 

Q. Okay, who should I ask? 

A. (By witness Price) Mr. Jones. 

Q. Mr. Jones, okay. 

I f t h ere i s not a f a c i l i t y a v a i l a b l e w i t h i n 100 

mil e s , what happens t o the — Let's use, f o r example, the 

colored c i r c l e , 100-mile-radius c i r c l e s t h a t you had on 

t h e r e . 

A. (By witness Price) Yes. 

Q. I f there i s not a f a c i l i t y a v a i l a b l e , what 

happens t o the waste? 

A. (By witness Price) Well, they have another 

o p t i o n . They could go i n t o the o p t i o n of deep-trench 

b u r i a l . 

Q. Okay. So i f a f a c i l i t y never becomes a v a i l a b l e 

i n the northwest away from 100 miles from the o u t - o f - s t a t e 

f a c i l i t i e s , what happens t o the waste? 

A. (By witness Price) I'm s o r r y , repeat the 

question, because I — 

Q. Okay. I f a f a c i l i t y never gets b u i l t i n the 
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northwest and the operators are not w i t h i n a hundred miles 

of the o u t - o f - s t a t e f a c i l i t i e s — 

A. (By witness Price) Uh-huh. 

Q. — what happens t o the wastes t h a t they generate 

a t a d r i l l i n g s i t e ? 

A. (By witness Price) Well, they would be allowed 

t o deep-trench bury. 

Q. I f they meet the other s i t i n g c r i t e r i a ? 

A. (By witness Price) Oh, yes, of course. 

Q. Okay. So i f a f a c i l i t y doesn't get b u i l t , then 

they have t h a t option? 

A. (By witness Price) They do have t h a t o p t i o n . 

CHAIRMAN FESMIRE: I don't t h i n k I have any other 

questions. 

COMMISSIONER BAILEY: I have one comment t o 

f o l l o w up. 

CHAIRMAN FESMIRE: Commissioner? 

FURTHER EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. (By Commissioner Bailey) I f no f a c i l i t y i s b u i l t 

i n the northwest, the opt i o n i s t o bury i t i n a deep-trench 

p i t on s i t e , i f the s i t i n g requirements are met and i f the 

surface owner gives permission, according t o your proposed 

r u l e ? 

A. (By witness Price) Yes. 
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Q. I f the surface owner refuses permission, what 

happens? 

A. (By witness Price) They can't bury i t on h i s 

prop e r t y . 

COMMISSIONER BAILEY: Thank you. 

CHAIRMAN FESMIRE: Who i s the — Oh, go ahead. 

COMMISSIONER OLSON: No, go ahead. Follow up on 

t h a t question. 

FURTHER EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. Who i s the surface owner f o r most of the w e l l s i n 

the northwest? 

A. (By witness Price) BLM. 

Q. Have they i n d i c a t e d t h a t they w i l l a l l o w a deep-

tr e n c h b u r i a l under the proper conditions? 

A. (By witness Price) Yes. 

CHAIRMAN FESMIRE: Commissioner Olson? 

FURTHER EXAMINATION 

BY COMMISSIONER OLSON: 

Q. Yeah, j u s t t o f o l l o w up a l i t t l e , I guess on the 

— when we were looking a t the issue of the cost of deep 

b u r i a l versus going t o another f a c i l i t y close by, as the 

Chair was mentioning, i s there any estimate of the cost of 

complying w i t h the proposed r u l e f o r deep-trench b u r i a l ? 

A. (By witness Price) Commissioner, are you asking 
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us i f our agency d i d a cost on that? 

Q. Yeah, I was wondering — 

A. (By witness Price) No, we — 

Q. — what approximate cost would be f o r the deep-

tr e n c h b u r i a l versus p o t e n t i a l l y d i sposal f a c i l i t y . 

A. (By witness Price) We d i d look a t t h a t one day. 

We were i n our conference room, we were k i c k i n g around 

numbers. And I would — I t h i n k one of my s t a f f members 

can probably come up w i t h t h a t . I don't have the number 

f o r you r i g h t now. But we had a s p e c i a l meeting on t h a t , 

we ki c k e d these numbers around, and I remember t h a t we had 

discussed i t . And I believe e i t h e r Brad Jones or Ed Hansen 

or Ca r l Chavez w i l l have t h a t number. I don't have the 

number. 

Q. Okay. So Mr. Chavez — 

A. (By witness Price) I t h i n k C a r l — or Mr. 

Chavez, w i l l have t h a t number. 

Q. Okay. 

A. (By witness Price) Yeah. 

Q. And then — 

CHAIRMAN FESMIRE: We sure are loadi n g up Mr. 

Chavez. He's l a s t . 

Q. (By Commissioner Olson) And then i t mentioned 

the o u t - o f - s t a t e f a c i l i t i e s . Are they constructed the same 

as the New Mexico f a c i l i t i e s ? 
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A. (By witness Price) Once again, Mr. Chavez w i l l 

check t h a t out. And I don't have any answer f o r you, but 

he can answer t h a t . 

CHAIRMAN FESMIRE: Every time you say something, 

Mr. Chavez w r i t e s something else down. 

COMMISSIONER OLSON: That's a l l I have, thanks. 

CHAIRMAN FESMIRE: Mr. Brooks, do you have a 

recross? 

MR. BROOKS: Redirect, your Honor. 

CHAIRMAN FESMIRE: I'm so r r y , r e d i r e c t . 

MR. BROOKS: B r i e f , b r i e f l y . Attorneys always 

say t h a t . 

REDIRECT EXAMINATION 

BY MR. BROOKS: 

Q. Mr. Pric e , i t ' s j u s t been mentioned t h a t you had 

r e f e r r e d a number of thi n g s t o Mr. Chavez. A c t u a l l y , Mr. 

Chavez i s j u s t out there chomping a t the b i t t o get up here 

on the stand? 

A. (By witness Price) Yes, he i s . 

Q. Okay, I'm going t o be very b r i e f . 

F i r s t of a l l , w i t h regard t o the s l i d e show of 

the p i t s t h a t were shown, you t e s t i f i e d t h a t you d i d not 

know what i f any enforcement a c t i o n was taken; i s t h a t 

c o r r e c t ? I s t h a t your testimony? 

A. (By witness Price) That's c o r r e c t . 
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Q. And you were not t e s t i f y i n g t h a t none had been? 

A. (By witness Price) I was not. 

Q. Would t h a t be a d i s t r i c t r e s p o n s i b i l i t y ? 

A. (By witness Price) Yes. 

Q. I n v o l v i n g , no doubt, our enforcement attorneys? 

A. (By witness Price) Yes. 

Q. But not i n v o l v i n g the Environmental Bureau i n the 

Santa Fe o f f i c e ? 

A. (By witness Price) Generally not. 

Q. Okay. Now the Chairman asked you, w i t h regard t o 

those p i c t u r e s , was not the requirement of l i n e r thickness 

r e l e v a n t , so I won't re-ask t h a t question t h a t the Chair 

asked. But were there a number of p i t s i n t h a t s l i d e show 

t h a t had d e f e c t i v e anchoring of the p i t l i n e r s ? 

A. (By witness Price) Yes. 

Q. Does our new r u l e have some s p e c i f i c p r e s c r i p t i v e 

requirements about how l i n e r s are t o be anchored? 

A. (By witness Price) Yes. 

Q. I n your opinion, would t h a t new r u l e , i f i t were 

f o l l o w e d , obviate some of the problems t h a t e x i s t e d w i t h 

some of those photographs? 

A. (By witness Price) Absolutely. 

Q. You were asked a number of questions about the 

e x i s t i n g l a n d f i l l s . 

A. (By witness Price) Yes. 
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Q. And I believe ye-u sa i d t h a t there are two of the 

l a n d f i l l s t h a t are not lined? 

A. (By witness Price) I n the southeast. 

Q. And those are two of the f o u r t h a t OCD permitted? 

A. (By witness Price) Yes. 

Q. Were those permitted by hearing order? 

A. (By witness Price) Yes. 

Q. And does t h a t mean t h a t the s p e c i f i c f a c t s would 

have been considered a t a hearing before e i t h e r a D i v i s i o n 

Examiner or the Commission? 

A. (By witness Price) Yes. 

Q. I b e l i e v e you also t e s t i f i e d t o your knowledge 

about the groundwater, t h a t there i s not groundwater i n the 

v i c i n i t y of those — p r o t e c t i b l e groundwater i n the 

v i c i n i t y of those f a c i l i t i e s ? 

A. (By witness Price) Well when you say i n the 

v i c i n i t y , I don't t h i n k I meant t h a t . I s a i d d i r e c t l y 

underneath them. 

Q. Okay, very good. Now f o r new l a n d f i l l s , the 

standards are set f o r t h i n p a r t 3 6? 

A. (By witness Price) Yes. 

Q. Are those standards considerably more p r o t e c t i v e 

than those we impose f o r deep-trench b u r i a l under the 

proposed p a r t 17? 

A. (By witness Price) Yes. 
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I t ' s c e r t a i n l y — Commissioner B a i l e y had t a l k e d 

about g e o l o g i c a l c o n d i t i o n s , and of course i t could vary 

e i t h e r way. And so t h a t ' s why — 

Glenn, back up t o — t h a t ' s why we wanted t o 

leave some leeway here before i t a c t u a l l y h i t groundwater, 

and also f o r p o r o s i t y changes. 

Next s l i d e . 

Q. Now — Well, before you go on t o the next s l i d e , 

go back t o the other s l i d e . 

A. Go back. 

Q. At t h a t r a t e of flow t h a t you're showing t h e r e , 

how long would i t take i t t o reach the 30-foot-down l e v e l ? 

A. Okay, I've got a s l i d e t h a t shows t h a t . 

Q. Okay, w e l l , I ' l l w a i t . 

CHAIRMAN FESMIRE: Y o u ' l l w a i t and ask t h a t a f t e r 

i t * s answered? 

THE WITNESS: Next s l i d e . 

And t h i s i s j u s t another p o r o s i t y range f o r 

sediments, p r e t t y t y p i c a l . Used 2 0-percent p o r o s i t y . 

And once again, t h a t ' s j u s t another p e r m e a b i l i t y 

f o r sediments. 

Next s l i d e . 

This r i g h t here i s j u s t a t y p i c a l v o l u m e t r i c 

water content versus pressure head, and t h i s i s t y p i c a l , 

t h i s i s j u s t conceptual. What I j u s t want t o p o i n t out 
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here i s t h a t when the saturated s o i l t h a t you saw on the 

blue begins t o d r a i n down a l i t t l e b i t , then the v o l u m e t r i c 

water content decreases. And of course as i t decreases, 

then the pressure head decreases here. 

Next s l i d e . 

And then what I want t o show here, as your 

pressure head begins t o decrease, then your h y d r a u l i c 

c o n d u c t i v i t y changes by the order of magnitudes of tens. 

And so b a s i c a l l y when you're saturated, yeah, p r e t t y good, 

you know, the flow i s f a i r l y f a s t . And then when i t d r a i n s 

down i t slows down. Doesn't stop, but i t does slow down 

d r a s t i c a l l y . 

Now here i s — I had one of the s t a f f members, 

Leonard Lowe, a c t u a l l y , one of our engineers, d i d some 

estimated time of f l u i d movement. 

Go t o the next s l i d e r e a l quick. 

And here are the equations he used. They're j u s t 

t y p i c a l Darcy's equations, a v e l o c i t y equation, nothing 

fancy here. Steady-state, basic hydrology p r i n c i p l e s . 

Back up a s l i d e now. 

And what we c a l c u l a t e d i s , i t could take s i x days 

t o go 3 0 f e e t , i t could be plus and minus several days 

t h e r e , and then — but the next 20 f e e t could take as much 

as 400 days. And so we f e e l p r e t t y comfortable w i t h the 50 

f e e t . 
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Next s l i d e . 

Q. (By Mr. Brooks) Now t h a t was the s l i d e — t h a t 

l a s t s l i d e — 

A. Go back. 

Q. — was the s l i d e you were r e f e r r i n g t o where you 

sa i d t h a t you were going t o show, and you estimate i t would 

take s i x days t o get down t o 3 0 feet? 

A. That's an estimate. 

Q. And then 400 days t o get down the remaining 20 

f e e t t o 50 f e e t of groundwater? 

A. That's c o r r e c t . 

Q. So i f you allowed p i t s a t a higher — or c l o s e r 

t o groundwater, the — based on t h i s work would you 

conclude t h a t the contamination could reach those — the 

groundwater, from p i t s closer t o groundwater, a whole l o t 

f a s t e r , not j u s t p r o p o r t i o n a t e l y f a s t e r ? 

A. Well, the equations we used were l i n e a r . But t o 

answer your question, the closer you put the p i t t o 

groundwater, then the higher p r o b a b i l i t y you're going t o 

have, i f you have a leak, t h a t you impact groundwater. 

Q. Go ahead. 

A. Next. Next one. 

Now here's a r e a l - t i m e example. This Chesapeake 

Williams 14 Federal Number 1 a c t u a l l y shows up on one of 

our d r i l l i n g p i t s l i d e s where we say they have contaminated 
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groundwater. This p a r t i c u l a r one — and I'm going t o t a l k 

a l o t about c h l o r i d e enveloping i n the vadose zone. 

But what I want t o show you here i s , here's an 

example where the 50-foot safety net a c t u a l l y worked. Now 

we d i d have groundwater contamination, we had an impact. 

But once the head was taken o f f , as you can see how these 

c h l o r i d e l e v e l s have — i t ' s r e a l l y high. Down here a t 

borehole number 3 we've got 5000 p a r t s per m i l l i o n . Now 

t h a t ' s i n the s o i l . Just a general r u l e of thumb, i f you 

m u l t i p l y t h a t times 5 y o u ' l l get pore water c o n c e n t r a t i o n . 

As you can see, t h a t ' s q u i t e a b i t higher than the 

standards. 

Next s l i d e . 

This i s j u s t groundwater depth of between 50 and 

60 f e e t . As you can see, the 50 f o o t acted as a temporary 

s a f e t y net. 

Next s l i d e . 

Now we d i d have an impact here, but the impact 

was very s l i g h t . And since then, t h i s i s beginning t o 

clean up. Of course, we've got monitor w e l l s i n here t o 

monitor the progress. 

And so my p o i n t i s t h a t i n t h i s p a r t i c u l a r case 

i t was closed, but the 50 f o o t d i d — even though i t 

impacted groundwater, i t d i d provide us enough of a s a f e t y 

net t h a t we had a very s l i g h t impact. U n f o r t u n a t e l y , we 
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had t o put monitor w e l l s i n , and we've got t o continue t o 

monitor t h i s . 

Next s l i d e . 

Now, 50-foot-to-groundwater j u s t i f i c a t i o n . Of 

course, t h i s was a task f o r c e nonconsensus item. Values 

ranged from two t o 100 f e e t . This agency would c e r t a i n l y 

l i k e 100 f e e t b e t t e r than 50, but 50 f e e t has seemed t o 

work i n the past. For example, 50 f o o t has been 

es t a b l i s h e d ranking c r i t e r i a since 1993. F i f t y f e e t 

appeared i n the nonvulnerabie area c r i t e r i a i n R-7940. Now 

we t h i n k t h a t might have been i n a p p r o p r i a t e l y a p p l i e d , 

because i t ' s only been applied f o r benzene and not f o r 

c h l o r i d e , and so t h a t ' s why I have i t i n red t h e r e . 

The new p a r t 36 surface waste management f a c i l i t y 

r u l e s uses 50 f e e t as a s i t i n g c r i t e r i a t o ponds. OCD 

d i s t r i c t p o l i c y uses 50 f e e t as a dig-and-haul scenario i n 

the southeast, not necessarily i n the northwest. 

A b i g one here i s , the task f o r c e t o l d us t h a t 

the 50 w i l l provide i n d u s t r y the continued use of p i t s . I f 

we went t o 100 f o o t , they f e l t t h a t i t would overburden the 

amount of closed loop systems out there and they j u s t 

simply wouldn't have a closed loop system or a company t o 

supply a closed loop system, and they j u s t would not be 

able t o d r i l l . 

And so the burden of 50 f e e t a c t u a l l y was placed 
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upon the i n d u s t r y when there was a nonconsensus, and so we 

t h i n k 50 f e e t w i l l work as long as we have the new 

p r e s c r i p t i v e p i t and design i n s t a l l a t i o n requirements. 

Now, a l l bets are o f f i f we're not given t h a t . 

We f e e l t h a t we have the new l i n e r requirements, the 

i n s u l a t i o n requirements, using a minimum of 2 0-mil l i n e r , 

and the new monitoring requirements, then we f e e l t h a t the 

50 f e e t w i l l provide a s a f e t y net i n the case of a p i t 

l i n e r f a i l u r e . 

Next s l i d e . 

Q. Now, Mr. P r i c e , are there q u i t e a l o t of areas i n 

southeastern New Mexico where groundwater i s deeper than 50 

f e e t but shallower than 100 feet? 

A. Yes. 

Q. So using a 50-foot — using a 50-foot r u l e r a t h e r 

than a 100-foot r u l e w i l l provide a l o t more o p p o r t u n i t y 

f o r i n d u s t r y t o operate w i t h p i t s , as compared t o 100 foot? 

A. That's c o r r e c t . 

Cj. Continue. 

A. Next s l i d e . Conclusions, the case f o r the 50-

f o o t separation. The r u l e r e quires s t r i n g e n t p r e s c r i p t i v e 

c o n t r o l s , the new proposed r u l e . F i f t y f o o t i s w i d e l y 

used. F i f t y - f o o t requirement would cover most s e n s i t i v e 

areas such as r i v e r bottoms. 

And — Now there's a mistake here, I b e l i e v e . 
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The r u l e r e q u i r e s — Oh, no. The r u l e r e q u i r e s dewatering 

i n 3 0 days and closed i n three months. That's wrong. 

Please c o r r e c t your s l i d e s , t h a t ' s supposed t o be s i x 

months. 

So we f e e l l i k e i f they get the water o f f i n 30 

days, remove the source, then we f e e l very c o n f i d e n t t h a t 

50 f e e t i s a good number. 

And of course the new r u l e s r e q u i r e t h a t a l l p i t s 

be r e q u i r e d t o be sampled i n the vadose zone. That way, i n 

the f u t u r e w e ' l l know t h a t these t h i n g s — i f f o r example 

they have a f a i l u r e , then we're going t o know how deep i t ' s 

gone and so f o r t h . And so we f e e l t h a t sampling i s a very 

important p a r t of the new r u l e . 

Next s l i d e . 

So, what does the 50-foot separation do f o r us? 

I t does not, and I want t o repeat, does not provide long-

term p r o t e c t i o n t o groundwater i f a source i s a v a i l a b l e . 

We're t a l k i n g about the l i q u i d s are s t i l l t h e r e . I t does 

not provide a long-term p r o t e c t i o n . 

Next s l i d e . 

We do t h i n k t h a t the 50-foot separation should 

provide a short-term p r o t e c t i o n of groundwater i f the new 

p r e s c r i p t i v e methods are employed. Now I'm t a l k i n g about 

the new l i n e r s , the new ways of i n s t a l l i n g l i n e r s , new 

m o n i t o r i n g requirements, and the f a c t t h a t w e ' l l be able t o 
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sample underneath these p i t s now, t o know whether they've 

a c t u a l l y contaminated the vadose zone or not. 

Okay, I would l i k e t o go ahead and do my next two 

and then cross, i f t h a t ' s okay? 

Q. Yes, please do. 

A. I n f i l t r a t i o n . This i s — We're going t o be 

t a l k i n g a l o t about modeling. We're going t o t a l k about, 

i n New Mexico i s there a c t u a l i n f i l t r a t i o n and i s t h e r e 

a q u i f e r recharge? Y o u ' l l hear some s p e c i a l i s t s or some 

people say t h a t there i s no a q u i f e r recharge, y o u ' l l hear 

some say t h a t i t ' s l i m i t e d . 

But anyway, t h i s i s j u s t one s l i d e and I j u s t 

want t o p o i n t out, I had presented t h i s i n the surface 

waste management r u l e t h a t t h i s was a r e p o r t done by the 

Geological Survey, water source, i n co n j u n c t i o n w i t h the 

State Engineer's O f f i c e , and they b a s i c a l l y — a 20-year 

study, estimated a recharge of approximately a qu a r t e r t o a 

h a l f inch per year. 

I n t h e i r long-term study i t turned out t h a t .38 

inches per year was a good number. I might add t h a t i n a l l 

f a i r n e s s here i s t h a t there i s — there i s some controversy 

on whether t h i s recharge — how t h i s recharge occurs and 

where i t occurs i n depressed areas or f o c a l playa-lake 

areas, or whether i t ' s d i f f u s e on f l a t land, so f o r t h , or 

whether there's p l a n t growth. So there's a l o t of 
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v a r i a b i l i t y i n t h i s . 

But the bottom l i n e i s , yes, we do have recharge 

i n New Mexico and i t does happen. 

One of the observations t h a t we've noted i s t h a t 

we have data showing the r i s e of groundwater i n monitor 

w e l l s located i n Lea County. We have a few w e l l s showing a 

recharge of the l o c a l a q u i f e r t o r i s e as much as 10 f e e t . 

And I know i n one instance there was a playa lake nearby, 

which may be a t t r i b u t e d t o t h a t , but then again we had some 

other areas where i t rose nine, 10 f e e t , and i t was on f l a t 

land and we couldn't r e a l l y t e l l i f i t was i n f l u e n c e d 

except a d i f f u s e — t h i s normal i n f i l t r a t i o n . I w i l l say 

i t was probably i n a sandy area, though, which should be 

expected. 

Other w e l l s are a c t u a l l y known t o decrease d u r i n g 

t h i s time, so i t ' s a very dynamic s i t u a t i o n out t h e r e . 

Now the next s l i d e I have i s a dete r m i n a t i o n of 

c h l o r i d e donation, and I would l i k e t o go d r i v e , i f t h a t ' s 

p o s s i b l e , down there. I t would help my p r e s e n t a t i o n i f I 

could be a t the computer. 

MR. BROOKS: Yes, the witness i s requ e s t i n g t o 

s i t a t the computer t o give h i s testimony. W i l l t h a t be 

acceptable t o the Commission? 

CHAIRMAN FESMIRE: I s there any o b j e c t i o n from 

the attorneys? 
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MR. CARR: No o b j e c t i o n . 

MR. HISER: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Okay. Go ahead, Mr. P r i c e . 

THE WITNESS: Are you going t o be able t o hear me 

okay? 

COURT REPORTER: Yes, s i r . 

THE WITNESS: I have a tendency t o t a l k loud 

because I'm hard of hearing. 

Okay, i n the proposed r u l e we have proposed t o 

use 250 m i l l i g r a m s per kilogram as a s o i l screening l e v e l 

f o r a c h l o r i d e d e l i n e a t i o n number. 

Once again, I want t o a b s o l u t e l y make sure t h a t 

everyone understands t h a t t h i s i s a general d e l i n e a t i o n . 

I t i s not n e c e s s a r i l y f o r cleanup. And I want t o show you 

some r e a l - t i m e e x c e l l e n t data t h a t we have. There's a 

company, Rice Engineering, down i n the southeast p a r t of 

the s t a t e , has a very, very large s a l t w a t e r system i n which 

they dispose of sal t w a t e r . 

I t ' s — the i n f r a s t r u c t u r e of t h a t system — 

approximately f i v e , s i x , seven years ago, began t o f a i l , 

and we began t o experience a l o t of contamination. 

Q. (By Mr. Brooks) Okay. Mr. Pr i c e , before you go 

on I want t o make sure t h a t everyone understands the 

concept t h a t you're t e s t i f y i n g about here. And t o do t h a t 

I would l i k e t o r e f e r t o the proposed r u l e . 
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The proposed r u l e r equires t e s t i n g of the s o i l s 

beneath the temporary p i t , correct? 

A. Correct. 

Q. And t h a t would be done a t the time of closure? 

A. Yes. 

Q. Okay. And one of the screening l e v e l s which the 

operator i s re q u i r e d t o i d e n t i f y i s 250 m i l l i g r a m s per 

l i t e r of chlori d e ? 

A. Yes. 

Q. Now i f the operator i d e n t i f i e s more than 250 

m i l l i g r a m s per l i t e r of c h l o r i d e , and i t ' s more than t he 

background — 

A. Yes. 

Q. Now i f i t ' s less than the background he doesn't 

have t o do anything, r i g h t ? I f i t ' s over 250 m i l l i g r a m s 

per l i t e r , but the background i s over 250 m i l l i g r a m s per 

l i t e r — 

A. They can stop — 

Q. Okay, but i f the background i s less than 2 50 

m i l l i g r a m s per l i t e r — 

CHAIRMAN FESMIRE: Mr. Brooks, could you speak 

up? 

Q. (By Mr. Brooks) I f the background i s less than 

250 m i l l i g r a m s per l i t e r , but the operator i d e n t i f i e s more 

than 250 m i l l i g r a m s per l i t e r , what does the r u l e r e q u i r e 
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the operator t o do? 

A. Delineate. 

Q. And what does t h a t mean? 

A. That j u s t means t r a c e or chase the system down, 

e i t h e r w i t h a shovel or a hoe, a backhoe, whatever, j u s t t o 

f i n d out how f a r the contamination has gone. 

Q. And i s he re q u i r e d t o r e p o r t t o the D i v i s i o n ? 

A. Yes. 

Q. Then the r u l e says, I b e l i e v e , i f the operator or 

the D i v i s i o n determines t h a t a release has occurred, then 

the operator s h a l l comply w i t h Rule 116 and Rule 19, as 

app r o p r i a t e . 

A. Yes. 

Q. Now those r u l e s do not n e c e s s a r i l y — l e t me — 

Do those r u l e s n e c e s s a r i l y r e q u i r e i n every case t h a t the 

operator do a complete cleanup? 

A. No. 

Q. So then the 2 5 0 - m i l l i g r a m - p e r - l i t e r standard, i s 

t h a t merely a standard f o r determining whether the operator 

has t o i n v e s t i g a t e and r e p o r t , as opposed t o a standard f o r 

determining whether the operator has t o clean up? 

A. Correct. 

Q. Okay. And t h a t b a s i c a l l y i s what you're saying 

when you say t h a t i t ' s a d e l i n e a t i o n standard and not a 

cleanup standard; i s t h a t — 
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A. Yes. 

Q. A l l r i g h t . I f I've misstated the concept i n any 

respect, please c l a r i f y i t , because I had gre a t d i f f i c u l t y 

understanding i t myself. 

A. You were very good, t h a t ' s c o r r e c t . 

MS. FOSTER: Commissioner Fesmire, again I would 

s t a t e my o b j e c t i o n t h a t — i t ' s a standing o b j e c t i o n based 

on what Mr. Fesmire — Mr. Brooks j u s t s t a t e d . He 

bel i e v e s , he himself, t h a t — i n the questions t h a t he's 

making, he i s s t a t i n g — making statements t h a t he's asking 

the witness t o agree t o , and t h a t i s r e a l l y a cross-

examination format, not a format used on d i r e c t 

examination. 

CHAIRMAN FESMIRE: Mr. Brooks, would you lead 

your — except f o r foundation matters, would you l i m i t your 

questions t o nonleading questions, please? 

MR. BROOKS: I w i l l endeavor t o do so, Mr. 

Chairman. 

CHAIRMAN FESMIRE: I'm sure Mrs. Foster — Ms. 

Foster w i l l c o r r e c t you i f you don't. I n other words, I 

su s t a i n the o b j e c t i o n . 

THE WITNESS: Can I move on? 

Q. (By Mr. Brooks) Proceed. 

A. Okay. A number of years ago — I say a number of 

years ago, t h i s i s probably around 2000 or so, Rice 
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Engineering — once again, they came i n w i t h a generic 

c l i e n t t o t r y t o — and they have hundreds of these s i t e s . 

We have probably logged i n — I'm guessing 500 t o 700 of 

these type s i t e s . Not a l l of them have contaminated 

groundwater, but i n order t o expedite the process — 

they've done an e x c e l l e n t j o b , they've spent l o t s of money, 

they ' r e doing an i n v e s t i g a t i o n , cleaning i t up and 

r e b u i l d i n g the i n f r a s t r u c t u r e . I t ' s been a win-win between 

the agency and the company and f o r the environment. 

One of the t h i n g s t h a t .we t r y t o s c r a t c h our 

heads and t r y t o f i g u r e out i s , how do we determine, j u s t 

by t a k i n g a few samples of groundwater, the p r o b a b i l i t y 

t h a t groundwater i s going t o be contaminated? 

And so some time ago we described t h a t we would 

use some s o r t of simple t r e n d a n a l y s i s . And what I mean by 

t r e n d a n a l y s i s , and I ' l l j u s t k i n d of — i f I can draw t h a t 

here, I ' l l j u s t show you r e a l quick. 

Anytime on an upward t r e n d , i f you connect the 

troughs t h a t are going up — l e t ' s see i f t h a t ' s going t o 

work or not — you connect the troughs going up l i k e t h i s . 

And then when t h i s crosses over, t h a t means the t r e n d has 

changed. And then you connect the troughs going down, and 

you p r o j e c t them on down. 

Now what we have found, and i t ' s been f a i r l y 

accurate — here, f o r example, i s the groundwater standard, 
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r i g h t here — we have found t h a t anytime t h i s t r e n d l i n e — 

and a c t u a l l y t h i s t r e n d l i n e should be a l i t t l e b i t higher 

— anytime t h i s t r e n d l i n e i s higher than — when t h i s 

t r e n d l i n e i s above standard, when i t crosses where 

groundwater i s estimated t o be, then we have a p r e t t y good 

idea t h a t groundwater may be impacted — and 1*11 say may 

be impacted — then t h a t would f u r t h e r cause another 

i n v e s t i g a t i o n . 

And so i n t h i s p a r t i c u l a r case, indeed, they 

found groundwater a t 33 f e e t . I t was impacted w i t h 

c h l o r i d e s . 

Now the i n d u s t r y has proposed t h a t t h i s 

d e l i n e a t i o n number stop a t 5000 pa r t s per m i l l i o n , and I 

j u s t want t o show you i n t h i s p a r t i c u l a r case, as you can 

see, these are r e a l l y low numbers here, a l l of these are 

low numbers, yet we've s t i l l got a groundwater impact. 

Now admittedly t h i s p a r t i c u l a r s i t e , i f I 

remember r i g h t — we've got hundreds of these — t h i s was a 

s l i g h t impact, and i t c e r t a i n l y wasn't anything r e a l l y 

major. 

Going t o the next s l i d e , here's another example. 

Once again, i f you draw a t r e n d l i n e over the troughs you 

can see t h a t the t r e n d i s c l e a r l y up, 250 p a r t s per m i l l i o n 

would be about down here, and you can see t h a t i f you — 

groundwater est i m a t i o n — i f you estimate ground- — f o r 
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example, i f you estimate groundwater a t 80 f e e t , f o r 

example, then you can see the tr e n d l i n e i s above the 

standard, and there's a higher p r o b a b i l i t y t h a t you can get 

contaminated groundwater. I n t h i s p a r t i c u l a r case, 

c h l o r i d e impact t o groundwater was encountered a t 105. 

Now a l l of these are Rice's r e p o r t s . 

And I t h i n k what's extremely important when you 

chase c h l o r i d e s , whether i t ' s from — I showed you a 

d r i l l i n g p i t a wh i l e ago — whether i t ' s from a d r i l l i n g 

p i t , a s i n g l e source, a sin g l e - t i m e event, or even a 

m u l t i p l e release, we f i n d t h i s enveloping t a k i n g place, we 

f i n d t h i s o s c i l l a t i o n a l l the time. And i f — 

Q. Now l e t me stop you j u s t a minute, Mr. P r i c e . 

What are you t a l k i n g about when you say enveloping? 

A. Well, as you can see, the o s c i l l a t i o n t h a t ' s 

o c c u r r i n g , we see t h a t a l l the time. And you can see, f o r 

example, here where i t s t a r t e d o f f a t 6000 p a r t s per 

m i l l i o n , and i t went a l l the way down t o 1500 p a r t s per 

m i l l i o n . An one might say, Well, there's a decreasing 

t r e n d here, so we can stop. 

But as you can see, i t popped r i g h t back up and 

went a l l the way up t o 9000, went a l l the way up t o 11,000, 

and then groundwater was impacted a t 105 f e e t . 

The reason t h i s i s low, most l i k e l y i s , you're i n 

the water and i t ' s d i l u t e d . 
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Q. Now i s t h i s one plume of c h l o r i d e s t h a t ' s moving 

down through the — 

A. I can't answer t h a t . I don't know the answer t o 

t h a t , t h a t ' s not determined. This was a t a junction-box 

s i t e , the J u s t i s H-2, and so you can't r e a l l y answer t h a t . 

But I can show you — I do know t h a t one-time 

releases repeat t h i s p a t t e r n . And so we see t h i s 

enveloping happening a l l the time. 

Now I t h i n k what's r e a l l y important here, i f 5000 

p a r t s per m i l l i o n i s the standard where they stop — and 

t h a t ' s what the i n d u s t r y i s proposing — then we would see 

the f i r s t 10 f e e t . And then when we got here we would have 

t o stop. We'd stop t h e r e , we'd stop t h e r e , we'd stop 

t h e r e , we'd stop t h e r e , we'd stop t h e r e . 

And so b a s i c a l l y , we would not have the a b i l i t y 

t o chase t h i s down t o determine i f the groundwater i s 

contaminated. And as you can see, groundwater has been 

contaminated. 

And so t h a t ' s why we f e e l very c o n f i d e n t t h a t 250 

p a r t s per m i l l i o n has been used by us i n the past. I t ' s a 

very good number. And as you can see, i f we go t o anything 

higher than t h a t , then b a s i c a l l y we t i e the i n d u s t r y ' s 

hands — I'm s o r r y , we t i e the agency's hands on a l l o w i n g 

us t o determine i f groundwater has been impacted. 

Q. Now Mr. Price, i s t h i s enveloping t y p i c a l of the 
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way a c h l o r i d e plume moves through the vadose zone? 

A. Yes, we see i t over and over and over. 

Q. And given t h i s enveloping, i s a r e l a t i v e l y low 

c h l o r i d e number such as 250 p.p.m. i n one d e t e c t i o n 

l o c a t i o n c o n s i s t e n t w i t h a p r o b a b i l i t y of a considerably 

higher number a t a deeper l e v e l ? 

A. I t ' s p o ssible t o see f a l s e negatives l i k e t h a t . 

Q. And could t h a t occur a t any l e v e l where you t e s t 

i t ? 

A. Yes, yes, i t w i l l . We've got tons of data t h a t 

prove t h a t . 

Now here's a r e a l l y i n t e r e s t i n g one. This i s 

where you have t h i s — you have an uptrend and then you 

have long-term downtrend. And once again, i f you take 250 

p a r t s per m i l l i o n and i f you — l e t ' s say you t h i n k 

groundwater i s i n the area of 70 f e e t , f o r example. I f 

t h i s t r e n d l i n e i s above the standard, then we have found 

t h a t — and t h i s r e a l l y works good. Now i t ' s not — i t ' s 

not w i t h o u t i t s f a u l t s . And I w i l l t e l l you r i g h t now, 

don't t r y t h i s on the stock market, i t ' s not going t o work. 

(Laughter) 

THE WITNESS: Y o u ' l l — 

Q. (By Mr. Brooks) I t i s o f t e n a p p l i e d , though? 

A. Y o u ' l l lose money. But anyway, we found t h a t 

i t ' s j u s t a good t e c h n i c a l t o o l . I t ' s not w i t h o u t i t s 
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f a u l t s . 

But here's another example. I f you use 5000, we 

stop r i g h t t h e r e , we stop r i g h t t h e r e . We'd stop t h e r e , 

we'd stop t h e r e , there. And as you can see a l l the way 

down, and we have groundwater impact a t 75 f e e t . And so 

once again we have t h i s impact here. 

Q. Would determining a t r e n d l i n e r e q u i r e several 

observations a t d i f f e r e n t levels? 

A. I t g e n e r a l l y requires a minimum of two troughs or 

two peaks. 

Q. And i n your opinion, i s a t r e n d l i n e a more 

accurate p r e d i c t o r of the l e v e l s of contamination t h a t w i l l 

reach groundwater than i s a s i n g l e observation? 

A. Yes. 

Q. Continue. 

A. Now t h i s one here i s tough. You can't — you 

know, you can't r e a l l y determine what's going on here. I 

guess what's s i g n i f i c a n t here i s t h a t you have 6000, and 

then the next one i s 1500. And so we would a c t u a l l y — i f 

the standard was higher than — i f the standard was 5000, 

then we would stop there. And of course once again, they 

d i d f i n d t h a t t h i s had a groundwater impact, so... 

Here's another good one, connecting, see where 

the t r e n d l i n e s went up. And i f you — of course, t h i s i s 

a guesstimate — you know, i f you have reasonable data t o 
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show t h a t groundwater i s a t a c e r t a i n depth out here, you 

take 250 p a r t s per m i l l i o n , you draw t h i s l i n e . And then 

i f we have an estimated depth, as you can see, the t r e n d 

l i n e i s above the standard, so chances are you're going t o 

impact groundwater. Once again, i t ' s not an exact science, 

i t ' s j u s t a t o o l t h a t we use. And once again you can see 

here t h a t u n t i l you get down t o t h i s 3 0 f e e t , does i t 

exceed the 5000 p a r t s per m i l l i o n ? 

And so almost every one of these cases t h a t I've 

showed you i s t h a t the agency would not be able t o 

determine i f groundwater i s impacted i f we have a higher 

d e l i n e a t i o n number than what we're proposing f o r 250. 

Q. Now Mr. Pri c e , given t h a t the — according t o 

your testimony, the c h l o r i d e l e v e l s a t lower l e v e l s i n the 

vadose zone could be considerably higher than t h a t detected 

j u s t below the p i t , could you argue f o r — could you argue 

f o r a lower d e l i n e a t i o n l e v e l than 250 p a r t s per m i l l i o n ? 

MS. FOSTER: Objection. 

MR. BROOKS: Okay, l e t me rephrase i t . 

CHAIRMAN FESMIRE: I'm assuming you mean leading. 

Q. (By Mr. Brooks) Based on your p r e s e n t a t i o n , 

could you say s c i e n t i f i c a l l y t h a t you would be j u s t i f i e d i n 

imposing a d e l i n e a t i o n l e v e l a c t u a l l y lower than 250 p a r t s 

per m i l l i o n ? 

A. On d r i l l i n g p i t s I would say no. And the reason 
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i s , i s the — t h a t ' s a good question. I ' d l i k e t o address 

t h a t . 

Q. Okay, go ahead. 

A. I would say not. I t h i n k 250 i s the number, i t ' s 

a good number, and I ' l l show you why here. 

F i r s t of a l l , l e t me f i n i s h t h i s s l i d e up here. 

Chloride l e v e l s can cycle i n the vadose zone, as we can 

see. 

False negatives are very common. 

250 m i l l i g r a m s i s a good conservative number. I t 

i s based on numerous sampling events. 

And a high c h l o r i d e l e v e l standard ma stop 

d e l i n e a t i o n prematurely and may prevent discovery of 

groundwater contamination. 

Now I want t o address what you had j u s t s a i d . 

I'm going t o have t o go t o l i k e an Excel spreadsheet and — 

CHAIRMAN FESMIRE: Mr. Price — 

THE WITNESS: Yes? 

CHAIRMAN FESMIRE: -- i f you provide t h a t 

spreadsheet, has i t been provided t o counsel? 

THE WITNESS: No. 

CHAIRMAN FESMIRE: Okay. 

THE WITNESS: I t ' s j u s t a t a l k i n g p o i n t where 

I ' l l back something out. I can t e l l you what i t i s , but 

g r a p h i c a l l y I ' l l be able t o ex p l a i n i t a l o t b e t t e r — 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

397 

CHAIRMAN FESMIRE: But you're not going t o 

attempt t o — you're not going t o attempt t o get i t i n 

evidence? 

THE WITNESS: I'm sorry? 

CHAIRMAN FESMIRE: You're not going t o attempt t o 

get i t i n evidence, Mr. Brooks? 

MR. BROOKS: I wasn't — d i d n ' t even know about 

i t u n t i l Mr. Price r a i s e d i t , so I d i d not plan t o o f f e r i t 

i n evidence, no. 

CHAIRMAN FESMIRE: Okay. I w i l l a l l o w you t o use 

i t as a demonstrative e x h i b i t , but i t won't become p a r t of 

the record. 

THE WITNESS: Okay, very good. And I need t o — 

(Off the record) 

THE WITNESS: I t h i n k I can j u s t g r a p h i c a l l y do 

t h i s . We'll j u s t type i n 250 p a r t s per m i l l i o n . That 

would be the standard t h a t we're wanting — Now I w i l l put 

a number of f i v e i n , and I ' l l e x p l a i n a l l of these numbers, 

and I ' l l put a number of what I ' d c a l l t he — c a l l i t the 

Hiser number, and I ' l l put another number i n here. 

Now I want t o get — I'm going t o — I j u s t have 

t o t a l k t h i s through. 

I f you take a s o i l sample of 250 p a r t s per 

m i l l i o n on a — I say a d r i l l i n g p i t , which i s g e n e r a l l y a 

h a l f acre or less — i f you m u l t i p l y t h a t times f i v e — Oh, 
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I'm s o r r y , l e t me do t h i s . I f you m u l t i p l y t h a t times 

f i v e , then you get a number of 1250, and l e t me e x p l a i n 

t h a t . 

Five i s the d e f a u l t number t h a t EPA would use — 

I f you have s o i l t h a t ' s got 250 p a r t s per m i l l i o n c h l o r i d e 

i n i t , you can m u l t i p l y i t times f i v e . Then your pore 

water concentration t h a t ' s a c t u a l l y — t h a t ' s i n the vadose 

zone, t h a t ' s i n the water, i s about 1250 p a r t s per m i l l i o n . 

Your pore water concentration i s always higher than the 

s o i l c o n c e n tration. 

This f i v e i s the d e f a u l t number t h a t you take the 

dry bulk d e n s i t y , 1.5, d i v i d e d by .3 f o r the p o r o s i t y , 

t h a t ' s an EPA d e f a u l t number. I t can vary. 

And then you can take what I c a l l the Hiser 

number where you d i v i d e i t by 20, which would be a DAF of 

20. You come up w i t h 62. 

Now what i s 62? Why i s t h a t s i g n i f i c a n t ? That 

i s the normal background l e v e l t h a t we see i n the O g a l l a l a . 

As a matter of f a c t , I t h i n k Mr. — Dr. Dan Stephens w i l l 

show i n h i s presentations t h a t a c t u a l l y the O g a l l a l a i s 

about 66. 

And so my p o i n t here i s t h a t I was asked i f we 

should go t o a lower number. I don't t h i n k so. I t h i n k 

250 would be very p r o t e c t i v e of the groundwater, and i t 

wouldn't exceed the background standard. And t h a t ' s the 
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reason I'm saying t h a t I t h i n k 250 — we don't need t o go 

any lower than 250, 250 should be a good number. 

And I r e a l l y had t o do t h a t g r a p h i c a l l y . I t 

would be hard t o do t h a t any other way. 

I be l i e v e t h a t — so everyone can get a copy of 

t h a t . And — 

Q. (By Mr. Brooks) Does t h a t conclude your 

p r e s e n t a t i o n — 

A. That does conclude. 

Q. — Mr. Price? Thank you. 

Mr. Price — Hold on one second here. Okay. Mr. 

Pri c e , were E x h i b i t s 9, 10 and 10A prepared by you or from 

published sources — or assembled by you from published 

sources? 

A. Yes. 

MR. BROOKS: Mr. Chairman, we w i l l tender 

E x h i b i t s 9, 10 and 10A? 

CHAIRMAN FESMIRE: I s there any ob j e c t i o n ? 

MR. CARR: No o b j e c t i o n . 

CHAIRMAN FESMIRE: E x h i b i t s 9, 10 and 10A w i l l be 

admitted t o the record. 

MR. BROOKS: Pass the witness. 

CHAIRMAN FESMIRE: Ms. Foster, do you have any 

questions of t h i s witness? 

MS. FOSTER: Not a t t h i s time. 
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CHAIRMAN FESMIRE: Mr. Hiser? 

MR. HISER: I do. I t w i l l take me a minute or 

two t o put my head around them, though. 

Let's see, we s t a r t e d w i t h — Mr. P r i c e , your 

e x h i b i t s t a r t e d w i t h 9; i s t h a t c o r r e c t ? And then went 

forward? 

Yeah, why don't you t a l k t o the Chairman? 

MS. FOSTER: Mr. Chairman, I a c t u a l l y do have one 

or two questions, which I — Could I ask them w h i l e Mr. 

Hiser i s g e t t i n g ready f o r h i s cross-examination? 

CHAIRMAN FESMIRE: Sounds l i k e a p r e t t y good use 

of time. 

MR. HISER: Thank you. 

MS. FOSTER: Thank you. 

CROSS-EXAMINATION 

BY MS. FOSTER: 

Q. Okay. Mr. Pric e , I would ask you t o go t o page 

17 of your E x h i b i t 9, I believe i t i s . 

A. Yes. 

Q. Okay, I j u s t wanted t o make sure t h a t I 

understand t h a t statement a p p r o p r i a t e l y , and t h a t statement 

b a s i c a l l y on t h a t s l i d e says t h a t a 50-foot separation does 

not provide long-term p r o t e c t i o n of groundwater i f a source 

i s a v a i l a b l e . And when you're saying a source, t h a t i s a 

co n t i n u i n g c h l o r i d e source — 
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A. Yes. 

Q. — going down i n t o the vadose zone — 

A. Yes. 

Q. — correct? 

A. Yes. 

Q. A l l r i g h t . And again, when we're t a l k i n g about 

temporary p i t s , how long i s a source on top of a l o c a t i o n 

i n a temporary p i t , under the new r u l e ? 

A. Under the new rule? 

Q. Under your proposed r u l e f o r a temporary p i t , how 

long w i l l you have c h l o r i d e s — 

A. A f t e r the r i g — Oh, I'm s o r r y . 

Q. — on location? 

A. A f t e r the r i g leaves, 30 days. 

Q. T h i r t y days? 

A. Right. 

Q. So a source w i l l only be a v a i l a b l e f o r 3 0 days, 

i n t he temporary p i t scenario — 

A. Yes. 

Q. — correct? 

And i n order f o r i t t o migrate, you're assuming 

i n your scenario t h a t you have a s u f f i c i e n t enough t e a r i n 

your l i n e r t o release a q u a n t i t y of c h l o r i d e s i n the l e v e l s 

t h a t — the 5000 l e v e l , correct? 

A. Yeah — Yes. 
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Q. And you're also assuming i n your statements t h a t 

your groundwater has a p o r o s i t y l e v e l of 10 3, co r r e c t ? 

A. No, the 10 3 was the saturated h y d r a u l i c 

c o n d u c t i v i t y of the vadose zone, 10~ 3. 

Q. 10 - 3. 

A. One f o o t per day. 

Q. A l l r i g h t . And the 10~ 3 i s assuming t h a t you 

have co n s i s t e n t m a t e r i a l s i n t h a t vadose zone amount. 

There's two vadose zone l e v e l s , i f I'm c o r r e c t . You have 

the f i r s t 3 0 f e e t , and then you have your — the l i n e 

t h e r e , and then the second 30 f e e t i s a d i f f e r e n t p o r o s i t y ; 

i s t h a t c o r r e c t ? 

A. No, i t ' s the same p o r o s i t y and same homogeneous, 

i s o t r o p i c m a t e r i a l . 

Q. So you have homogeneous m a t e r i a l throughout t h a t 

50-foot vadose zone — 

A. Yes. 

Q. — i s the assumption t h a t ' s made i n your 

modeling? 

A. Yes. 

Q. And how i s i t again t h a t you a r r i v e d a t the 10~ 3 

l e v e l f o r p o r o s i t y ? 

A. I wonder i f you could go t o the s l i d e — Right 

t h e r e . Middle-of-the-road, semi-pervious m a t e r i a l . Also I 

can say t h a t i t ' s the same number t h a t Ed Hansen used i n 
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h i s modeling, and so i t was close enough t h a t I thought 

t h a t would be good t o use. Obviously you can go t h i s way 

or you can go t h i s way. There's no question about i t , the 

p o r o s i t y could change, but — 

Q. A l l r i g h t , i s t h a t number demonstrated i n any 

peer-reviewed l i t e r a t u r e , the use of t h a t number f o r 

modeling? 

A. The answer t o t h a t question i s yes, but not i n 

t h i s p r e s e n t a t i o n . You know, i t i s i n our modeling. And 

so — you can ask our — Ed Hansen how he came about t h a t 

number, and I t h i n k we can — I t h i n k we can answer your 

question. 

Q. Okay, I w i l l ask Mr. Hansen, then. 

And then j u s t — my f i n a l question i s , j u s t 

r e f e r r i n g t o the Rice Operating l o c a t i o n s t h a t you showed 

several s l i d e s — 

A. Yes. 

Q. — and I won't ask you t o p u l l those up again. 

A. Do you want them up, or — ? 

Q. No, no, no, t h a t ' s okay. I j u s t have one 

question. And those s l i d e s — or those l o c a t i o n s a l l had 

only a one-time release, correct? 

A. I don't know the answer t o t h a t question. No, we 

don't know t h a t . 

Q. Okay, so you don't know how long the release 
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p e r i o d was, but — 

A. We do not. 

MS. FOSTER: Okay, thank you. I have no f u r t h e r 

questions. 

CHAIRMAN FESMIRE: Mr. Hiser, are you ready? 

MR. HISER: Yes, thank you, Mr. Chairman. 

CROSS-EXAMINATION 

BY MR. HISER: 

Q. Mr. Pr i c e , going back t o your E x h i b i t 9, I t h i n k 

s l i d e 8, you presented an S-curve b a s i c a l l y showing f l u v i a l 

sand. Aren't f l u v i a l sands t y p i c a l l y associated w i t h 

watercourses? 

A. Once again, t h i s p a r t i c u l a r s l i d e i s only f o r 

conceptual viewing. I t has nothing t o do w i t h the a c t u a l 

h y d r a u l i c c o n d u c t i v i t y t h a t I selected. I t was only f o r 

people t o understand t h a t i f the v o l u m e t r i c water content 

decreases, the pressure head changes — 

And then the next s l i d e , Glenn. 

— and then i f the pressure head changes, then 

the h y d r a u l i c c o n d u c t i v i t y changes d r a s t i c a l l y . 

Q. Okay. 

A. That's the only reason I put i t up t h e r e . 

Q. And then you presented us w i t h a number of f l u i d 

c a l c u l a t i o n s i n terms of the movement — 

A. Yeah. 
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Q. — and t h a t bases around s l i d e 11, I t h i n k . And 

I have a couple questions about t h i s , and they may not a l l 

be t i e d s p e c i f i c a l l y t o t h i s equation. 

F i r s t of a l l , why d i d you use the 0.2 f o r the 

unsaturated zone p o r o s i t y , and i s n ' t t h a t more t y p i c a l of 

the p o r o s i t y i n a saturated zone than an unsaturate zone? 

A. Good p o i n t , but l e t me show you why I d i d i t . 

Glenn, go t o the s l i d e where i t shows t h a t the 

water has l e f t the p i t and gone down. Go back, back, keep 

going — Oh, r i g h t t h e r e . 

The reason I used .2 i s k i n d of worst-case. For 

example, i f I would have used something higher, then t h i s 

w e t t i n g f r o n t would have been up i n here, somewhere. 

Q. Yeah, but Mr. Price, are you not then assuming 

t h a t the p i t has f a i l e d , and then assuming the p i t has 

f a i l e d on top of the already f a i l e d p i t , and hence 

a c c e l e r a t i n g your movement? Because before the p i t f a i l s , 

t h i s should be an unsaturated zone, should i t not? 

A. Oh, i t would be unsaturated, yeah. 

Q. So why then are you using a s a t u r a t e d zone 

c o n d u c t i v i t y f o r the i n i t i a l f a i l u r e ? 

A. I d i d not i n t e g r a t e i t from zero t o 30 f e e t , 

you're a b s o l u t e l y r i g h t , there would be some d i f f e r e n c e i n 

i t . But i f i t was dry enough, then i t would probably be 

higher than the saturated h y d r a u l i c c o n d u c t i v i t y , s t a r t i n g 
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o f f . And then as the w e t t i n g f r o n t moves down, then i t 

would j u s t continue t o move. I t ' s not unusual f o r us t o 

see water movement t h a t f a s t . We've seen t h a t before. 

Q. But you would agree t h a t a t l e a s t i n i t i a l l y the 

p o r o s i t y would be d i f f e r e n t than the .2 t h a t was used? 

A. Absolutely. 

Q. How d i d you determine your K u s value? 

A. Okay, once again t h a t was 100 times — two orders 

of magnitude t h a t I selected, and I b a s i c a l l y picked i t 

knowing t h a t where the saturated h y d r a u l i c c o n d u c t i v i t y i s 

1, i t ' s not unusual t o see two orders of magnitude f o r the 

unsaturated h y d r a u l i c c o n d u c t i v i t y . I t could be more, 

could be le s s . 

Q. Do you know what the water content would be a t 

t h a t --

A. No — 

Q. — number t h a t — 

A. — I d i d n ' t c a l c u l a t e i t . 

Q. Now i n the c a l c u l a t i o n of the w e t t i n g f r o n t 

t r a v e l time, d i d you use t h a t also t o c a l c u l a t e how f a s t 

the contaminant or the c h l o r i d e would t r a v e l w i t h i t ? 

A. Say t h a t again. 

Q. How d i d you c a l c u l a t e the d i f f e r e n t — or was 

th e r e a d i f f e r e n c e i n how you c a l c u l a t e d the r a t e of t r a v e l 

of the w e t t i n g f r o n t , versus the r a t e of t r a v e l of the 
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contaminants? 

A. I used a saturated h y d r a u l i c c o n d u c t i v i t y of one 

f o o t per day t o c a l c u l a t e the r a t e of t r a v e l from the 

surface down t o 30 f e e t . 

Q. Okay. 

A. Right. And I d i v i d e d by the p o r o s i t y t o get the 

v e l o c i t y , and then used the v e l o c i t y t o determine the 

number of days t h a t i t would take. 

Q. Okay, and i t ' s your b e l i e f t h a t i t ' s the c o r r e c t 

way t o do tha t ? 

A. I c e r t a i n l y do. I t h i n k i t ' s one way of doing 

i t . 

Q. Okay. And i s i t appropriate t o use t o t a l 

p o r o s i t y f o r contaminant v e l o c i t y i f the s o i l i s not 

saturated? 

A. Not necessarily. I t could go e i t h e r way. 

Q. Now I t h i n k t h a t you also presented some 

inferences t h a t you wanted t o draw from w e l l s i n the area 

of the Ogallala a q u i f e r as t o whether th e r e i s or i s not 

recharge; i s t h a t correct? 

A. Right. Glenn, go t o the — 

Q. That may be i n the next e x h i b i t , E x h i b i t 10. I 

t h i n k you said t h a t you — f o r example, OCD has data 

showing the r i s e i n groundwater monitor w e l l s l o c a t e d i n 

Lea County — 
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A. Yes. 

Q. — which i s s l i d e number 1 i n E x h i b i t 10. 

A. I t ' s a separate PowerPoint, Glenn, i t ' s c a l l e d 

i n f i l t r a t i o n — 

Q. I don't know t h a t we need the s l i d e f o r i t . 

A. Oh, there you go. 

Q. The question, r e a l l y , Mr. P r i c e , i s , do you 

expect t h a t water l e v e l s i n w e l l s can r i s e t o other 

processes than recharge? 

A. I don't understand the question. 

Q. Can — I f I have a monitor w e l l , which i s what 

you're l o o k i n g a t — 

A. Right. 

Q. — and i t shows an increase i n the water t a b l e 

l e v e l , can t h a t increase occur as a r e s u l t of other 

processes besides recharge? 

A. Yes. 

Q. Can you give us a couple of examples of those 

other processes? 

A. I f you have a mounding e f f e c t from contamination. 

Q. Or -- ? 

A. You're allowed t o lead, aren't you? 

Q. I'm allowed t o lead. 

(Laughter) 

Q. I'm allowed t o lead, but i t was fun watching you. 
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(Laughter) 

Q. What about a cessation of pumping i n the v i c i n i t y 

of the area? 

A. Yes. 

Q. Okay. And i n f a c t , cessation of pumping, i f i t 

was i n — 

A. Or the absence of a withdrawal. 

Q. Absence of withdrawal — 

A. Yes. 

Q. — would be t y p i c a l l y — sometimes would cause a 

f a i r l y f a s t rebound? 

A. That's c o r r e c t . 

Q. Another question i s — 

A. But can I say t h a t i n these p a r t i c u l a r w e l l s , we 

d i d n ' t — t h e r e were no noted i r r i g a t i o n w e l l s w i t h i n a 

one-mile ra d i u s of these. 

Q. And you checked f o r t h a t ? 

A. I was going t o say, I don't t h i n k t h e r e was any 

e f f e c t from i r r i g a t i o n w e l l s or — 

Q. I see. And does w a t e r - l e v e l r i s e i n an a q u i f e r 

— can t h a t be due t o p r e f e r e n t i a l r e f i l l i n other sections 

of the a q u i fer? 

A. Yes. 

Q. Now, i f we go t o the Rice e x h i b i t s , which I t h i n k 

i s 10A — I may have t h a t wrong — you had a couple of 
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s l i d e s , and here we're showing a v a r i e t y of t h i s . And I 

w i l l beg the Chairman's indulgence i f I i n a d v e r t e n t l y 

repeat a question from Ms. Foster; I wasn't completely 

focused on what she was saying. 

CHAIRMAN FESMIRE: Well, Mr. Hiser, would t h i s be 

a good place t o break f o r lunch? 

MR. HISER: This would be a great place t o break 

f o r lunch. 

(Laughter) 

CHAIRMAN FESMIRE: Okay. Before we break f o r 

lunch — and Mr. Hiser doesn't know t h i s but i t ' s going t o 

be a break f o r everybody but the attorneys a t f i r s t — i s 

ther e anybody out there who i s signed i n , who would l i k e t o 

make a p u b l i c statement before we leave, i n c l u d i n g Mr. 

Gordon? Anybody? 

Mr. Gordon, would you l i k e t o make a — 

MR. YAHNEY: I would l i k e t o make a statement a t 

some p o i n t , but I don't know t h a t I want t o do i t r i g h t 

now. 

CHAIRMAN FESMIRE: Okay, y o u ' l l get the chance 

before lunch and before we q u i t every day, so a t some p o i n t 

we look forward t o your statement. 

I s t here anyone else who would have a statement 

t h a t they'd l i k e t o make today? 

Okay, we're not going t o adjourn, we're going t o 
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take a lunch break, and I'm going t o ask the at t o r n e y s t o 

hang behind, because we need t o t a l k about scheduling. And 

the r e s t of you, you enjoy lunch i n downtown Santa Fe. 

We'll reconvene a t one o'clock. And t h e r e may be 

some — we may need t o go on the record a t t h a t time t o put 

some i n f o r m a t i o n on the record, so you a l l may have a 

l i t t l e b i t longer than you t h i n k . 

(Thereupon, noon recess was taken a t 11:45 a.m.) 

(The f o l l o w i n g proceedings had a t 1:00 p.m.) 

CHAIRMAN FESMIRE: At t h i s time we're going t o 

reconvene the Tuesday, November 6th, 2007, meeting of the 

New Mexico O i l Conservation Commission. Let the record 

r e f l e c t t h a t we've returned from lunch, the time i s 1:00 

p.m., t h a t Commissioners Bailey, Olson and Fesmire are a l l 

present, we t h e r e f o r e have a quorum. 

And we w i l l continue where we l e f t o f f , which — 

I t h i n k , Mr. Hiser, you were cross-examining Mr. Price? 

MR. HISER: Yes, Mr. Chairman, t h a t ' s c o r r e c t . 

Thank you. 

Q. (By Mr. Hiser) Mr. Pri c e , what I ' d l i k e t o do 

now i s t o look a t a couple of the photos and the c h a r t t h a t 

you showed about Rice Operating Company, and the photos 

seem t o show t h a t these are mostly p i p e l i n e leaks or 

p i p e l i n e j u n c t i o n box leaks; i s t h a t true? 

A. That's t r u e . 
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Q. And i n t h i s you expressed a concern about 

something t h a t you c a l l enveloping? 

A. Enveloping. 

Q. Enveloping? 

A. Right. 

Q. And i f we go, then, t o E x h i b i t 2 and 3 — or 

pages 2 and 3 of t h i s e x h i b i t — and the technology went t o 

sleep, so w e ' l l w a i t f o r a minute. There we go. 

And as I understand i t , when you're concerned 

about enveloping, looking a t the char t on the l e f t , i t ' s a 

case where, f o r example, as you go down i n depth you have a 

low spot, and then i t goes back up t o a higher number, and 

then i t goes down t o a lower concentration. 

A. Yes. 

Q. And you've seen t h i s i n some of the c h l o r i d e 

s p i l l s ? 

A. This i s a p a t t e r n t h a t we r o u t i n e l y see over and 

over and over, but a t d i f f e r e n t magnitudes, of course. 

Q. And so i f we look, then, a t the next e x h i b i t , 

which i s number 3, we s o r t of see the same t h i n g but i n a 

s l i g h t l y d i f f e r e n t way t h a t t h a t loop was put together? 

A. Yes. 

Q. Now Mr. Pri c e , w i t h t h i s concern can you e x p l a i n 

f o r me how t h a t lower l e v e l of concentration appears — f o r 

example, the 30, 40 and 50 f e e t — how i s t h a t o c c u r r i n g 
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here? 

A. I do not have an explanation f o r t h a t . 

Q. So do you t h i n k t h a t t h a t could be as a r e s u l t of 

the leaching of the s a l t s and the c h l o r i d e s from those 

l a y e r s over time, down i n t o the lower layer? 

A. Are you saying — Are you saying why i s i t low 

and not decreasing from a l i n e a r — from a h i g h t o a low? 

I s t h a t your question? 

Q. No, my question i s , how are we g e t t i n g these 

lower numbers i n the s o r t of depth area here i n the 2 0- t o 

50-foot range? 

A. This i s r e a l data t h a t they've — from sampling, 

and they j u s t simply p l o t t e d — Rice Engineering p l o t t e d 

t h i s , I d i d n ' t . 

Q. So you are not prepared a t t h i s time t o advance 

any type of mechanistic understanding of how t h i s curve 

came about? 

A. I am not. 

Q. Okay. Now you also gave an example of how you 

would c a l c u l a t e why i t wasn't appropriate t o go lower than 

250. 

A. I d i d . 

Q. And you d i d t h a t up here on the screen as s o r t of 

a demonstrative, f o r the b e n e f i t of the Commission? 

A. I d i d . 
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Q. And one of those f a c t o r s t h a t you had, which you 

c a l l the Hiser f a c t o r — 

A. Yes. 

Q. — i s a c t u a l l y a d i l u t i o n a t t e n u a t i o n f a c t o r ; i s 

t h a t not correct? 

A. That i s c o r r e c t . 

Q. And t h a t d i l u t i o n a t t e n u a t i o n f a c t o r i s one 

t h a t ' s been developed s o r t of e m p i r i c a l l y by EPA? 

A. Yes. 

Q. And does t h a t d i l u t i o n a t t e n u a t i o n f a c t o r vary 

w i t h the s i z e of the source of the contamination? 

A. Yes, i t does. 

Q. And so i t may be l a r g e r or smaller than the 20 

t h a t you placed on the screen? 

A. That's c o r r e c t . 

Q. And ge n e r a l l y the smaller i t i s , t he l a r g e r t h a t 

DAF becomes? 

A. Okay. 

Q. And then one l a s t question on d e l i n e a t i o n t h a t 

you presented. You t a l k e d a l i t t l e b i t about how you 

wanted t o use the d e l i n e a t i o n . Did you ever e x p l a i n t o us 

how the cleanup would be then handled, how you would 

e s t a b l i s h what would be an appropriate cleanup l a y e r , or i s 

t h a t going t o be coming up subsequently? 

A. I d i d not discuss i t . 
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MR. HISER: Okay. I'd love t o — but I'm not 

sure i t ' s w i t h i n the scope, so I don't know t h a t I can ask 

him t h a t next question. 

CHAIRMAN FESMIRE: You might ask and see what Mr. 

Brooks says. 

MR. HISER: A l l r i g h t , I w i l l ask and see what 

Mr. Brooks says. 

Q. (By Mr. Hiser) And t h a t i s , so we do the 

d e l i n e a t i o n t o the 250. What i s the Bureau's approach 

going t o be t o s e t t i n g the cleanup, then, of an area t h a t 

might be over t h a t 250? 

MR. BROOKS: I have no o b j e c t i o n t o t h a t 

question. 

THE WITNESS: You do or don't? 

MR. BROOKS: I have no o b j e c t i o n . 

(Laughter) 

THE WITNESS: Mr. Hiser, t h a t g e n e r a l l y i s on a 

case-by-case basis, and we do not have guidance a t t h i s 

time on those p a r t i c u l a r cleanup l e v e l s . 

MR. HISER: Okay, thank you. That concludes my 

questions f o r Mr. P r i c e , Mr. Chairman. 

CHAIRMAN FESMIRE: Okay. Mr. Carr? 

MR. CARR: No questions. 

CHAIRMAN FESMIRE: And Ms. Foster, you have no 

questions of t h i s witness? 
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MS. FOSTER: No, thank you. 

CHAIRMAN FESMIRE: Ms. B e l i n , d i d you have 

questions of t h i s witness? 

MS. BELIN: I have a couple, yes. 

EXAMINATION 

BY MS. BELIN: 

Q. Mr. Pr i c e , maybe I misheard you but i n cross-

examination d i d you say t h a t under the proposed r u l e 

l i q u i d s would only be i n temporary p i t s only — no more 

than 30 days? 

A. Well, i f t h a t p a r t of the r u l e i s enacted, once 

the r i g has l e f t then the r u l e i s asking t h a t they dewater 

the p i t s w i t h i n 3 0 days. 

Q. And i t allows the D i s t r i c t t o extend t h a t up t o 

three more months, does i t not? 

A. That i s c o r r e c t . 

Q. And then someone could, through the exception 

procedure, get a f u r t h e r delay? 

A. Yes. 

Q. And also the l i q u i d s would be i n the temporary 

p i t s d u r i n g the p i t operation, as w e l l , so the l i q u i d s 

could be i n the p i t s f o r many months under t h i s r u l e ? 

A. Yes. 

MS. BELIN: I have no f u r t h e r questions. 

CHAIRMAN FESMIRE: Mr. Jantz, do you have any 
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questions of t h i s witness? 

MR. JANTZ: No, Mr. Chairman. 

CHAIRMAN FESMIRE: Commissioner Bailey? 

COMMISSIONER BAILEY: Just a couple. 

EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. Does l i t h o l o g y play a r o l e i n t h i s c h l o r i d e 

s i g n a t u r e t h a t you showed us from the Rice — 

A. Yes, but we have — Commissioner B a i l e y , as p a r t 

of our study i s — Rice Engineering h i r e d a c o n s u l t a n t t o 

t r y t o q u a l i f y t h a t , but t h e i r study i s not done y e t . 

Q. When do you expect them t o be done? 

A. I don't know, t h a t ' s — we're not r e q u i r i n g them 

t o do i t , so when they get i t done then they could get i t 

t o us. 

Q. But f o r us t o decide on the r u l e , a l l we can say 

at t h i s p o i n t i s t h a t l i t h o l o g y may have — may change t h a t 

s i g n a t u r e considerably? 

A. Oh, I t h i n k i t w i l l . But I t h i n k the bottom l i n e 

here i s t h a t these s i t e s are across — p r i m a r i l y i n Lea 

County, but they vary. They're on top of the O g a l l a l a , 

they're o f f the Ogall a l a , they're o f f the Caprock. And so 

the geology v a r i e s somewhat, they're i n areas where there's 

c l a y . 

And so I guess I would l i k e t o hang my hat on the 
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f a c t t h a t the s i x or so examples t h a t you saw, I l i t e r a l l y 

have a hundred or so of those, of which we have p r e t t y w e l l 

— the signature and the p a t t e r n j u s t always seem t o repeat 

i t s e l f . 

Q. S h i f t gears. 

A. I'm so r r y . 

Q. Let's s h i f t gears a second. 

A. Okay. 

Q. E a r l i e r you said there were about 1200 w e l l s t h a t 

were d r i l l e d l a s t year? New d r i l l s ? 

A. Mr. von Gonten and I d i d a quick query on RBDMS 

— t h a t ' s our database system — and t h a t ' s the approximate 

amount t h a t we come up w i t h f o r the s t a t e . 

Q. How many a v a i l a b l e closed loop systems do you 

know about i n the state? 

A. I don't have t h a t number. 

Q. Because I know t h i s past year t h e r e was a r e a l 

problem w i t h d r i l l i n g w e l l s because of r i g a v a i l a b i l i t y f o r 

those companies t h a t d i d not own t h e i r own r i g s . I'm j u s t 

curious i f anybody has a handle on closed loop system 

a v a i l a b i l i t y ? 

A. That was one of the reasons t h a t was expressed i n 

the task f o r c e , and t h a t the i n d u s t r y members — t h a t ' s one 

of the reasons they l i k e the 50 f e e t . They expressed t h a t 

50 f e e t would be more — Let me put i t t h i s way, l e t me 
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back up a l i t t l e b i t . 

That was not during the task f o r c e , t h a t was 

a f t e r the task f o r c e . And i n a meeting w i t h i n d u s t r y they 

i n d i c a t e d t h a t they could probably l i v e w i t h 50 f e e t but 

they couldn't l i v e w i t h 100 f e e t because there wouldn't be 

enough closed loop systems t o accommodate them. 

COMMISSIONER BAILEY: Thank you, t h a t ' s a l l I 

have. 

CHAIRMAN FESMIRE: Commissioner Olson? 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. Well, I guess j u s t f o l l o w i n g along the l i n e s of 

l i t h o l o g y , have you seen s i m i l a r instances i n d e a l i n g w i t h 

o i l movement through the subsurface, where y o u ' l l see — 

j u s t due t o the l i t h o l o g y y o u ' l l see changes i n , you know, 

TPH or BTEX concentrations a t depth? 

A. Generally on o i l s p i l l s i t ' s more of a l i n e a r 

f u n c t i o n going from high t o low than c y c l i n g . I have seen 

t h a t , but my experience i s t h a t when you have o i l s p i l l s 

they g e n e r a l l y s t a r t o f f w i t h a high TPH and end up w i t h a 

very low TPH and i t doesn't cycle a whole l o t . 

COMMISSIONER OLSON: Okay, t h a t ' s a l l I have. 

EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. Mr. Pri c e , you were asked e a r l i e r about a cleanup 
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standard as opposed t o the d e l i n e a t i o n standard? 

A. Yes. 

Q. And you said t h a t there had been no guidance i n 

t h a t . Why i s t h a t ? 

A. We have guidance f o r hydrocarbons, but we do not 

have guidance on s a l t s . 

Q. Okay, and — i n the cleanups, you mean? 

A. Under our Rule 116 we have leak and s p i l l 

guidance t h a t has a ranking c r i t e r i a , and t h a t r anking 

c r i t e r i a i s t i e d t o hydrocarbons, but we do not have 

rankings f o r s a l t s . 

Q. Do you t h i n k t h a t ' s something t h a t needs t o be 

addressed i n the future? 

A. Yes. 

Q. Now Commissioner Bailey asked you about the 

number of closed loop systems. We know of operators who 

are b u i l d i n g closed loop systems a t the present time, don't 

we? 

A. Yes. 

Q. Are they b u i l d i n g a few closed loop systems, or 

are they b u i l d i n g a l o t of closed loop systems? 

A. I don't know the exact number, but I understand 

t h a t they are manufacturing q u i t e a few, and I understand 

t h a t there are a number of companies t h a t are u t i l i z i n g 

closed loop systems. 
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CHAIRMAN FESMIRE: I have no f u r t h e r questions. 

Mr. Brooks, do you have any r e d i r e c t of t h i s 

witness? 

MR. BROOKS: No r e d i r e c t , Mr. Chairman. 

CHAIRMAN FESMIRE: Okay. Mr. Pr i c e , thank you 

very much. 

Mr. Brooks, do you have your next witness ready? 

MR. BROOKS: We would l i k e t o r e c a l l Mr. von 

Gonten. 

CHAIRMAN FESMIRE: Mr. von Gonten, l e t the record 

r e f l e c t t h a t you've been p r e v i o u s l y sworn. You remember 

t h a t , don't you? 

MR. VON GONTEN: Yes, s i r . 

GLENN VON GONTEN. 

the witness h e r e i n , a f t e r having been p r e v i o u s l y duly sworn 

upon h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION (Resumed) 

BY MR. BROOKS: 

Q. Good afternoon, Mr. von Gonten. 

A. Mr. Brooks, good afternoon. 

CHAIRMAN FESMIRE: Speak up, guys. 

Q. (By Mr. Brooks) Before I go i n t o your — or 

before you s t a r t your t e c h n i c a l p r e s e n t a t i o n , I would l i k e 

t o c a l l your a t t e n t i o n t o what has been marked E x h i b i t 

Number 6 — I'm sorr y , E x h i b i t Number 8 i n the e x h i b i t 
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notebook. Now on our e x h i b i t l i s t we have t i t l e d E x h i b i t 

Number 8 — f i n d our e x h i b i t l i s t here. Oh, here i t i s . 

— we have e n t i t l e d t h a t LFC Economic Assessments. Now 

t h a t was not prepared by the L e g i s l a t i v e Finance Committee, 

was i t ? 

A. No, these two paragraphs were not. 

Q. Okay, who d i d prepare i t ? 

A. D i r e c t o r Haug — I b e l i e v e t h a t ' s her c o r r e c t 

name, Sandra Haug — i s the A d m i n i s t r a t i v e Services 

d i v i s i o n d i r e c t o r i n the Energy, Minerals and N a t u r a l 

Resources, prepared a d r a f t and then asked t h a t OCD s t a f f 

review i t f o r appropriate m o d i f i c a t i o n s . 

Q. And d i d you p a r t i c i p a t e i n t h a t review? 

A. I d i d . 

Q. Okay. Now do we even know i f t h i s was d e l i v e r e d 

t o the L e g i s l a t i v e Finance Committee? 

A. I do not know. 

Q. But t h a t was the purpose f o r which i t was 

s o l i c i t e d ? 

A. This was a couple of paragraphs. The document 

t h a t I saw d u r i n g discussions was over 600 pages long, and 

when i t was due t o be d e l i v e r e d — i t seemed t o be l i k e i n 

the next day or so — there was some rush about reviewing 

t h i s . 

Q. Okay. Would you read, beginning a t the — 
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beginning a t the paragraph break t h e r e , would you read the 

f i r s t two sentences i n t h a t paragraph? 

MS. FOSTER: Objection. Since Mr. van Gonten i s 

not the author of t h i s document I would ask t h a t the State 

produce the author of t h i s document i f he would l i k e t o get 

t h i s i n t o evidence. 

CHAIRMAN FESMIRE: Okay, I t h i n k t h i s i s a 

fo u n d a t i o n a l e x h i b i t and probably should be admitted over 

o b j e c t i o n . 

THE WITNESS: Excuse me, Mr. Chairman, I'm going 

t o need about f i v e minutes t o go plug a leak. 

CHAIRMAN FESMIRE: Okay, we're going t o be i n 

recess f o r about f i v e minutes, or however long i t takes Mr. 

von Gonten t o q u i t bleeding. 

(Thereupon, a recess was taken a t 1:18 p.m.) 

(The f o l l o w i n g proceedings had a t 1:27 p.m.) 

CHAIRMAN FESMIRE: Okay, l e t ' s go back on the 

record. I be l i e v e , Mr. Brooks, you were beginning your 

d i r e c t examination of Mr. von Gonten. 

MR. BROOKS: That's c o r r e c t . 

Q. (By Mr. Brooks) Mr. von Gonten, you heard the 

o b j e c t i o n t h a t Ms. Foster made t o E x h i b i t 8 and the Chair's 

r u l i n g . Was i t — Were you one of the authors of t h i s 

document? 

A. Yes. There was a t l e a s t two other OCD s t a f f t h a t 
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reviewed i t . 

Q. Okay. Then I w i l l again ask you t o s t a r t a t the 

paragraph break and read the f i r s t two sentences of the 

second paragraph. 

A. Statewide, the o i l and gas i n d u s t r y produced 60.9 

m i l l i o n b a r r e l s of o i l and 1591 b i l l i o n cubic f e e t (BCF) of 

gas d u r i n g 2 006. The u p f r o n t costs associated w i t h 

compliance w i t h the proposed p i t r u l e are estimated a t $3 0 

m i l l i o n statewide by the D i v i s i o n and $150 m i l l i o n by 

i n d u s t r y . 

Q. Okay. The statement t h a t they were estimated a t 

$30 b i l l i o n [ s i c ] — Well, no. F i r s t of a l l , look a t the 

f i r s t sentence. Where d i d you — 

MS. FOSTER: Mr. Chairman, I would o b j e c t again 

t o the nature of questioning. I f he wants t o get t h i s as a 

fou n d a t i o n a l document i n , t h a t would be f i n e . But I would 

l i k e t o have the op p o r t u n i t y t o v o i r d i r e the witness as t o 

the nature of t h i s document and whether he t r u l y was an 

author, e t cetera, before substantive questions concerning 

what i s i n t h i s document are asked. 

CHAIRMAN FESMIRE: Okay. Mr. Brooks, I'm going 

t o a l low her t o take the witness on v o i r d i r e — 

MR. BROOKS: Okay. 

CHAIRMAN FESMIRE: — and e s t a b l i s h the — I 

guess the authorship of the — 
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MS. FOSTER: Yes. 

CHAIRMAN FESMIRE: — of the document? Okay. 

VOIR DIRE EXAMINATION 

BY MS. FOSTER: 

Q. Yes. Mr. von Gonten, you st a t e d t h a t you were 

one of the authors of t h i s document? 

A. Yes, I reviewed i t f o r t e c h n i c a l m e r i t . 

Q. Okay, you reviewed i t , but you d i d not w r i t e i t ? 

A. I d i d not w r i t e i t . 

Q. Okay. So these two paragraphs t h a t we're t a l k i n g 

about here you d i d not personally w r i t e ? 

A. I f i l l e d i n the blanks as requested by the 

D i v i s i o n D i r e c t o r . 

Q. A l l r i g h t , and which blanks was i t t h a t you 

f i l l e d in? 

A. The 60.9 m i l l i o n b a r r e l s of o i l and the 

prod u c t i o n of gas. 

Q. And t h a t was based on OCD i n f o r m a t i o n t h a t you 

had a t your disposal? 

A. Yes. 

Q. And i n terms of the economic a n a l y s i s numbers, 

are you f a m i l i a r w i t h the discussion t h a t we've had 

concerning economic analysis numbers p r i o r t o your 

testimony? 

A. I've heard the discussion. Economics has been 
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brought up several times i n the past two days. 

Q. Okay. And i f you were so inv o l v e d w i t h t h i s 

document, why was i t t h a t you d i d n ' t t e l l the Commission 

t h a t you knew what the economics of the proposed p i t r u l e 

would be? 

A. I d i d not provide any of these d o l l a r amounts. 

Q. Okay. So does t h a t mean t h a t you're not f a m i l i a r 

w i t h those d o l l a r amounts and how they were reached at? 

A. That's t r u e , I don't. 

Q. Okay, so you don't know what f a c t o r s were taken 

i n t o w i t h the statement t h a t the OCD — or the associated 

costs of compliance w i t h the proposed r u l e are estimated t o 

be $30 m i l l i o n ? 

A. That's c o r r e c t . 

MS. FOSTER: Okay, I have no f u r t h e r questions 

f o r t h i s witness. 

And I would again o b j e c t t o t h i s document being 

entered as an e x h i b i t . 

CHAIRMAN FESMIRE: I ' l l s u s t a i n the o b j e c t i o n t o 

t h i s document. 

I t h i n k the numbers would be r e l a t i v e l y easy t o 

a r r i v e a t using today's p r i c e s and those p r o d u c t i o n 

f i g u r e s , but I'm not going t o allow the admission of t h i s 

document. 

MR. BROOKS: Very good. 
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DIRECT EXAMINATION (Resumed) 

BY MR. BROOKS: 

Q. Mr. von Gonten, you may continue w i t h your — you 

may begin your next t e c h n i c a l p r e s e n t a t i o n . 

A. That would be E x h i b i t 13. The f i r s t few s l i d e s 

w e ' l l be t a l k i n g about, j u s t a review of OCD's proposed 

rulemaking process and the p u b l i c i n p u t on the p i t r u l e . 

This i s somewhat a d u p l i c a t i o n of what Mr. P r i c e presented 

yesterday. 

We held four p u b l i c outreach meetings between 

December, 2006, and January, 2007. The meetings were held 

i n Farmington, A r t e s i a , Hobbs and Santa Fe. 

And the goals were t o i d e n t i f y p o s s i b l e 

d e f i c i e n c i e s i n the c u r r e n t p i t r u l e , e x p l a i n the 

rulemaking process t o c i t i z e n s , and receive p u b l i c i n p u t 

p r i o r t o beginning the process of proposing new r u l e s from 

concerned c i t i z e n s , landowners, other r e g u l a t o r y agencies, 

o i l and gas companies, service companies, i n d u s t r y groups 

and environmental groups. 

The p i t task f o r c e consisted o r i g i n a l l y of 14 

members selected by the Governor's o f f i c e , and a copy of 

the l e t t e r t o task force members dated March 13th, 2007, i s 

included as an e x h i b i t . I believe t h a t ' s included i n 

E x h i b i t 14. 

A copy of OCD's summary of the proposed 
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rulemaking process and p u b l i c input dated March 29th, 2007, 

i s also included i n t h a t same e x h i b i t . 

The task f o r c e was f a c i l i t a t e d by the Energy, 

Minerals and Natural Resources Department Deputy Secretary, 

Mr. Reese F u l l e r t o n . 

The task f o r c e meetings were open t o the p u b l i c 

and they h e l d from A p r i l 16th t o J u l y 11th, 2007. 

The next s l i d e i s a l i s t — a laundry l i s t of 

issues t h a t may be addressed by the p i t task f o r c e , and 

there's — I won't read through a l l these, but i t was 

f a i r l y broad i n scope and everything was on the t a b l e . 

The next s l i d e , 4. 

The next milestone i n the task f o r c e was the p i t 

r u l e task f o r c e r e p o r t . Operating by consensus, the p i t 

r u l e task f o r c e submitted i t s p i t r u l e r e p o r t t o Mr. Daniel 

Sanchez, OCD's compliance and enforcement manager, on J u l y 

11th, 2007. OCD then d r a f t e d a new p i t r u l e , p a r t 17, and 

handed i t t o the task f o r c e members f o r review and comment 

on August 13th, 2007. The task f o r c e notes are included as 

the E x h i b i t 14. 

Moving on t o the formal rulemaking process, OCD 

considered the task force r e p o r t and the task f o r c e 

members• i n d i v i d u a l comments when d r a f t i n g i t s proposed 

r u l e f o r the formal rulemaking process. 

OCD then developed i t s f i n a l d r a f t p i t r u l e and 
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f i l e d i t w i t h the O i l Conservation Commission as p a r t of 

the formal rulemaking process and posted i t on the OCD 

website on September 21st, 2007. 

We proceeded by f i r s t i d e n t i f y i n g problems w i t h 

Rule 50. 

Since the o r i g i n a l p i t r u l e , Rule 50, was issued 

i n 2004, OCD has become aware of several major d e f i c i e n c i e s 

w i t h t h a t r u l e . Although Rule 50 g e n e r a l l y included 

general performance standards!, i t g e n e r a l l y lacked 

enforceable t e c h n i c a l standards. Our f i l e s are f u l l of 

photos of p i t s t h a t have been c l e a r l y compromised. General 

i 

performance or n a r r a t i v e standards are not enough. 

At t h i s p o i n t I wasj going t o present the 

statewide s l i d e show, and a t the end of t h a t s l i d e show I 

was going t o t r a n s i t i o n t o the c o n d i t i o n of the p i t s t h a t 

we a c t u a l l y inspected when we were conducting the OCD p i t 

sampling program e a r l i e r t h i s year. 

Q. Now Mr. von Gonten, the statewide s l i d e show i s 

the same one t h a t was shown t o the Commission yesterday 

morning; i s t h a t correct? 

A. Yes, s i r . 

MR. BROOKS: Then I bel i e v e we should ask the 

Commission's pleasure i f they want t o see i t again i n t h i s 

context or i f they would p r e f e r t h a t we go on t o the 

e x h i b i t s they have not yet seen. 
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CHAIRMAN FESMIRE: Commissioner Bailey? 

COMMISSIONER BAILEY: I've seen i t . 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: I guess, what's the purpose 

of seeing i t again. 

CHAIRMAN FESMIRE: I t h i n k the consensus of the 

Commission i s , we don't need t o do i t again. 

MR. BROOKS: Okay. Mr. von Gonten also has 

another s l i d e show t h a t i s d i f f e r e n t from t h a t and i n 

a d d i t i o n t o t h a t . So I'm going t o then, w i t h the 

Commission's indulgence, ask him t o present the one t h a t — 

and I want t o ask him some questions about t h a t f i r s t . 

CHAIRMAN FESMIRE: Okay. Mr. Brooks, go ahead. 

Q. (By Mr. Brooks) Okay. Mr. von Gonten, the s l i d e 

show t h a t we showed t o the Commission yesterday, i s t h a t 

E x h i b i t 13A? 

A. Yes, i t i s . 

Q. Okay. Now what i s E x h i b i t 13B? 

A. I f i t ' s i n t h e i r binders c o r r e c t l y , i t probably 

should have been the l i n e r observations of the southeast, 

but i t may be i n c o r r e c t l y entered i n t o the e x h i b i t binders 

as l i n e r observations of the northwest. 

Q. I beli e v e t h a t i t i s i n my binder, the southeast. 

I t ' s labeled SE. 

CHAIRMAN FESMIRE: I s t h a t the one t h a t says 
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Closed Loop Drying Area i n the Southeast? 

MR. BROOKS: That's what my binder says. 

THE WITNESS: We can begin w i t h t h a t one. 

Q. (By Mr. Brooks) Well, I wanted t o ask you some 

t h i n g s about t h a t f i r s t . What — How were the p i t s t h a t 

are included i n t h i s selected? 

A. OCD put together a p i t sampling program. I t took 

a l i t t l e w h i l e t o get i t o p e r a t i o n a l , but i t was conducted 

i n l a t e May and e a r l y June of 2007. OCD, oper a t i n g w i t h i n 

a budget, decided t h a t i t would do a comprehensive, f a i r l y 

broad-spectrum sampling program f o r as many p i t s as we 

could get done i n a c e r t a i n amount of time and get t h a t 

i n f o r m a t i o n t o the p u b l i c , i n c l u d i n g the task f o r c e . 

The p i t s were selected from a l i s t provided t o us 

by the d i s t r i c t o f f i c e s . The d i s t r i c t i n s p e c t o r s d i d not 

have any d i r e c t i n p u t on the s e l e c t i o n of i t , and we had no 

p r i o r knowledge of which p i t s were going t o be t h e r e or 

what c o n d i t i o n they would be i n , i f they would a c t u a l l y be 

ready f o r i n s p e c t i o n . 

We went t o the f i e l d , m obilized t w i c e , once i n 

the northwest and once i n the southeast. I ' l l be g i v i n g 

more d e t a i l s on the act u a l sampling r e s u l t s . But the 

D i s t r i c t o f f i c e , as I sai d , provided us a l i s t of p i t s t h a t 

they had pending f o r closure, were n o t i f i e d by the i n d u s t r y 

of the s t a t u s of these p i t s , f o u r c u r r e n t l y a c t i v e d r i l l i n g 
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p i t s . 

We d i d what I would r e f e r t o as a pseudo-random 

s e l e c t i o n . We — 

Q. Why do you c a l l i t pseudo? 

A. Because i t wasn't t r u l y random, because i f we 

were t r u l y random we would have been going a l l over the 

county from one p i t t o the next. 

We a c t u a l l y scheduled i t w i t h some sense of 

p r a c t i c a l i t y of where these p i t s were located. And we also 

consulted w i t h members of the i n d u s t r y who also went along 

as witnesses, and they accommodated us i n f i n d i n g out the 

s t a t u s of these p i t s and whether they were a c t u a l l y already 

closed, i n which case there was no p o i n t i n going by. That 

happened t o us several times i n the northwest on the f i r s t 

day. 

So i t was not a pure random-number-generated 

s e l e c t i o n of where we would go. We modified t h a t by 

f i n d i n g out t h a t some p i t s had already been closed. 

We also gave some co n s i d e r a t i o n t o the f a c t t h a t 

we d i d n ' t want t o double up on any one p a r t i c u l a r operator. 

So i f t h e i r name came up a second time we might, a f t e r 

d i s c u s s i o n w i t h the d i s t r i c t f o l k s and the i n d u s t r y f o l k s , 

e l e c t t o go do another s i t e t h a t was lower down on the 

l i s t . 

Q. Now are the photographs included i n E x h i b i t s 13B 
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and 13C photographs of the a c t u a l p i t s t h a t you sampled? 

A. Yes, they are. 

Q. Were they taken a t or about the time t h a t you 

sampled them? 

A. Yes. 

Q. Were you a p a r t of the team t h a t d i d t h i s 

sampling? 

A. I was a p a r t of the team t h a t sampled i n the 

northwest. 

Q. Okay. Now who a c t u a l l y took these p i c t u r e s ? 

A. Oh, they were probably taken by any — could have 

been taken by any member of the Environmental Bureau. 

Probably the m a j o r i t y of them were taken by Mr. Leonard 

Lowe. 

MS. FOSTER: I'm sorr y , what was t h a t name? 

THE WITNESS: Leonard Lowe. 

Q. (By Mr. Brooks) And d i d I understand you t o say 

you were not p a r t of the team i n the southeast? 

A. That i s c o r r e c t . 

MR. BROOKS: Mr. Chairman, because I understand 

t h a t we're proceeding by s t r i c t r u l e s of evidence here, 

u n l i k e some OCD proceedings, I w i l l ask i f i t pleases the 

Commission i f we can go ahead and show E x h i b i t Number 13B 

r e l a t i n g t o the southeast along w i t h 13C r e l a t i n g t o the 

northwest, even though t h i s witness probably cannot provide 
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the foundation testimony f o r these photographs, on the 

re p r e s e n t a t i o n t h a t we w i l l have another member of the 

s t a f f who can do so, w e ' l l r e c a l l t o the stand l a t e r . But 

whatever the Commission's pleasure i s . 

CHAIRMAN FESMIRE: Mr. Brooks, our r u l e s a l l o w us 

not t o proceed s t r i c t l y by the r u l e s of evidence, and I 

don't t h i n k we are. There was a s p e c i f i c reason f o r not 

a l l o w i n g the l a s t e x h i b i t i n , and — 

MR. BROOKS: I understand. I'm not complaining 

of the Chair's r u l i n g , I'm merely asking f o r i n s t r u c t i o n s . 

CHAIRMAN FESMIRE: Why don't you go ahead and 

show us the s l i d e show? 

Q. (By Mr. Brooks) Very good. Before we do, w i t h 

regard t o 13B, which i s — 13C, which i s the one f o r the 

northwest, Mr. von Gonten, which i s the one we're going t o 

show a f t e r 13B — 

A. Yes, s i r . 

Q. — you were a p a r t of the team t h a t d i d those — 

A. Yes. 

Q. And d i d you — have you looked a t those 

photographs t h a t are included i n E x h i b i t 13C? 

A. Yes. 

Q. Do they f a i r l y and accuratel y represent the 

c o n d i t i o n of the p i t s t h a t the team inspected a t the time 

of the inspection? 
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A. Yes, they do. 

Q. Okay, and I w i l l r e c a l l another witness t o ask 

those questions w i t h regard t o 13B. You may proceed. 

A. One p o i n t I note i s t h a t when we received our — 

This i s the s l i d e show, Ed. Why don't you t u r n o f f the 

s l i d e show and j u s t manually walk through i t . That's page 

3. Go back a couple. What was my point? 

These photographs were posted on OCD's web page, 

as I b e l i e v e I mentioned i n my testimony about the 

rulemaking process, so a l l of these photographs had been 

a v a i l a b l e f o r i n s p e c t i o n by the p u b l i c f o r several months. 

The f i r s t s l i d e — the one before t h i s , Ed — as 

I s a i d , t h i s was a closed loop d r y i n g area. We only saw a 

couple of closed loop — OCD only witnessed operations a t 

perhaps a s i n g l e closed loop d r y i n g area. We're not going 

t o be showing a l l the s l i d e s , but they're s e l e c t e d from the 

l a r g e r number of photographs t h a t we took d u r i n g our 

i n s p e c t i o n t o i l l u s t r a t e c e r t a i n p o i n t s . 

This i s , as Mr. Price discussed, a d r y i n g pad. 

You can see t h a t t h i s i s located on a l i n e r and t h a t t h e r e 

i s a l i n e d t r e n c h which c o l l e c t s r u n o f f from the c u t t i n g s . 

And the dark m a t e r i a l i n the back l e f t foreground i s d r i l l 

c u t t i n g s t h a t have been bulldozed i n t o t h a t corner. 

Next s l i d e , please. 

This i s showing a p i t i n the southeast — there's 
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the l o c a t i o n , township, s e c t i o n and range — t h a t i s a 

t y p i c a l horseshoe. I t ' s a f a i r l y l a r g e p i t . And what's 

noteworthy about t h i s p i t i s the amount of f l u i d s t h a t — 

or hydrocarbons t h a t are v i s i b l e on t h i s p i t , y e t i t ' s been 

d r y i n g f o r a p r o t r a c t e d period of time. By l o o k i n g a t the 

water l e v e l , t h a t could have i n d i c a t e d t h a t they drew o f f a 

s i g n i f i c a n t amount of water, i t could have been 

evaporation. 

You can see on the inner horseshoe the c u t t i n g s 

have p a r t l y f i l l e d the right-hand p a r t , and there's a berm 

t h a t d i v i d e s the inner horseshoe from — i n t o segments, and 

t h a t allows the s e t t l i n g of the c u t t i n g s . 

Next, please. 

This i s a p i t t h a t a c t u a l l y shows a d i f f e r e n t 

c o n f i g u r a t i o n . This i s showing t h a t t h e r e were two 

separate p i t s r a t h e r than a horseshoe, which i s more or 

less one contiguous p i t area. These are separated by s l i d e 

area. This i s d i f f e r e n t l i n e r m a t e r i a l than we normally 

saw. You o c c a s i o n a l l y do see the white l i n e r m a t e r i a l . 

What's noteworthy here, I guess, i s t h a t there's 

a barbed-wire t h a t ' s perhaps l i v e s t o c k proof, but i t may 

not keep out w i l d l i f e . We also see — t h i s p a r t i c u l a r 

s l i d e , we're not seeing much i n the way of berms around 

t h i s p i t . There could be a problem w i t h run-on or r u n o f f 

i n t o or out of t h a t p i t . And on the back near midground 
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you see the removed s t o c k p i l e d s o i l s from the p i t 

excavation. 

Next, please. 

This i s d e p i c t i n g our sampling techniques. We 

have — Mr. Price i s i n the p i t c o l l e c t i n g a s o i l or sludge 

sample from the bottom of the p i t , and you can see the 

general steep nature of the sid e w a l l s i n t h i s photograph. 

Next, please. 

This i s a p i c t u r e t h a t was selected t o show what 

problems can occur when there's not proper p r e p a r a t i o n of 

the p i t l o c a t i o n . There was some boulder or perhaps 

c a l i c h e on t h a t one s i d e w a l l , and the p i t l i n e r has been 

compromised. And you can see t h a t i t ' s a lso been 

compromised beneath the f l u i d l e v e l . 

Next, please. 

We d i d encounter one dead b i r d i n the p i t s . 

And the next s l i d e , please. 

This i s again showing a f a i r l y l a r g e p i t . You 

can see t h a t there was a p r e t t y large c a p a c i t y . We would 

estimate t h i s t o be e i g h t f e e t or deeper. We can see the 

barbed w i r e i n the foreground. 

Again, i n the immediate foreground there's a 

l i t t l e b i t of a problem w i t h the run-on/runoff, there's not 

much of a berm. And you can see t h i s i s a p i t t h a t has 

probably been around f o r a long period of time. 
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Next. 

This i s also showing f l u i d s on the p i t , 

hydrocarbon on the p i t , and also showing the side slopes 

and lack of adequate berming, a t l e a s t on one side. 

Next, please. 

That 1s probably a photograph of the same p i t 

showing a d i f f e r e n t perspective on the hydrocarbons on the 

f l u i d s . 

Next, please. 

MS. FOSTER: Mr. Chairman, I would o b j e c t t o the 

witness's statements, This i s probably and, This i s — you 

know, h i s personal opinion of what i t i s t h e r e . I f he 

wants t o t a l k about these p i c t u r e s i n terms of a f a c t u a l 

nature and i n terms of an expert who works f o r OCD and has 

gone out and sampled the p i t s , then t h a t ' s f i n e . But we 

would ask t h a t any of h i s personal, you know, s p e c u l a t i v e 

statements p e r t a i n i n g t o the p i c t u r e s be l e f t out. 

CHAIRMAN FESMIRE: As an expert he can giv e h i s 

op i n i o n , can't he? 

MS. FOSTER: Yes, he can give h i s o p i n i o n , i f 

t h a t ' s a p a r t of the case. 

CHAIRMAN FESMIRE: Okay, Mr. von Gonten, please, 

i f i t ' s — i f you have an opinion, please s t a t e i t as an 

op i n i o n . I f you know f o r a f a c t , please s t a t e i t as a 

f a c t . 
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THE WITNESS: Yes, s i r . 

MS. FOSTER: Thank you. 

THE WITNESS: Next s l i d e , please. 

This photograph i s showing a r a t h e r l a r g e p i t . 

We're showing again on the right-hand side the problem w i t h 

the lack of berming. 

Next s l i d e , please. 

This i s a photograph showing one of the common 

problems t h a t we saw, i s when there was run-on/runoff 

problems. On the l e f t h a l f of t h i s photograph the surface 

sediment has been washed i n t o the p i t because of the lack 

of adequate berming, and i n the middle p a r t of the 

photograph the p i t has been compromised and run-on i s 

a c t u a l l y o c c u r r i n g underneath the l i n e r . 

Next photograph, please. 

This i s showing sampling, a photograph of our 

s t a f f . 

Next photograph. 

Another photograph of a horseshoe p i t . One of 

the problems here t h a t we noted was the lack of fe n c i n g on 

the side t o the apron. 

Next photograph, please. 

This i s also showing problems w i t h the r u n -

on/runoff, and i f you look c l o s e l y a t t h i s l i n e r m a t e r i a l 

you can see t h a t t h i s i s woven m a t e r i a l , and t h i s i s one of 
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the types of l i n e r t h a t we would recommend against. I 

t h i n k i f you look i n the l e f t foreground you can a c t u a l l y 

see where the woven m a t e r i a l has a c t u a l l y f a i l e d , and you 

can see some gaps i n i t . 

Next s l i d e , please. 

This i s another photograph of a horseshoe p i t . 

Next s l i d e , please. 

This i s showing a s i t e t h a t does have some berms 

around the w e l l [ s i c ] . Rather than using an anchor t r e n c h 

as w e ' l l be recommending i n the proposed r u l e , t h i s 

operator has chosen t o sandbag the l i n e r m a t e r i a l over the 

top of the berms, r a t h e r than anchoring i t . And you can 

see on the r i g h t hand p a r t of the photograph t h a t t h a t has 

not worked completely. 

Next photograph, please. 

Another photograph of a horseshoe showing the 

general lack of adequate berms and also some problems w i t h 

the side slope s t a b i l i t y . 

Next photograph, please. 

This i s a photograph of a horseshoe i n the 

southeast. 

And the next s l i d e . 

This i s a general overview. There's not any 

p a r t i c u l a r problems here. I would p o i n t out the s t o c k p i l e d 

m a t e r i a l on the back r i g h t — I would p o i n t out t h a t 
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there's not — there i s a berm here, however the l i n e r 

doesn't cross over the top of the l i n e r , and i t ' s not c l e a r 

from t h i s photograph whether t h a t l i n e r i s a c t u a l l y 

underneath the bermed m a t e r i a l i n the foreground. 

Next s l i d e , please. 

This i s showing a problem t h a t we r e f e r r e d t o 

duri n g task f o r c e as wind-whip. This i s due t o inadequate 

anchor t r e n c h i n g and inadequate berms, and the p i t s have 

been here f o r a long enough pe r i o d of time t o be impacted 

by high winds, and the l i n e r m a t e r i a l has been blown i n t o 

the p i t . 

Next s l i d e , please. 

This i s showing inadequate anchor t r e n c h i n g or 

inadequate — the l i n e r i s not adequately secured i n t h i s 

photograph, and you can see the c a l i c h e m a t e r i a l which i s 

going t o be very problematic f o r i n s t a l l a t i o n of p i t s . 

Next s l i d e , please. 

This i s showing an unl i n e d p i t t h a t does have 

n e t t i n g . The n e t t i n g here has sagged i n t o t he water, and 

any waterfowl could be ne g a t i v e l y impacted by landi n g on 

t h a t water. 

MS. FOSTER: Objection. I s t h a t the witness's 

o p i n i o n , Mr. Chairman? 

CHAIRMAN FESMIRE: I t h i n k he s t a t e d i t as an 

opi n i o n . 
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MS. FOSTER: I don't believe he d i d , s i r . 

CHAIRMAN FESMIRE: I ' l l o v e r r u l e the o b j e c t i o n . 

Go ahead. 

THE WITNESS: Next s l i d e , please. 

This i s an unlined p i t , the same one t h a t we saw 

i n the previous s l i d e , and you can see the discharge from 

the end of the pipe i n t o the unl i n e d p i t . 

Next s l i d e , please. 

At t h i s p i t t h i s was, as Mr. Pri c e s a i d on h i s 

testimony, t h i s was — t h i s photograph was taken from a 

nearby residence back towards the p i t l o c a t i o n , i f I 

remember Mr. Price's discussion c o r r e c t l y . 

Next p i t — Next s l i d e , please. 

And t h i s i s a photograph of the house from which 

the previous photograph was taken. 

S h a l l I move on t o 13C, Mr. Brooks? 

Q. (By Mr. Brooks) Proceed. 

A. The next set of s l i d e s are the — some sele c t e d 

s l i d e s from the p i t s t h a t we inspected and sampled i n the 

northwest. This i s San Juan County, and t h i s p a r t i c u l a r 

photograph you can see i n the back s t o c k p i l e d s o i l , you can 

see a general lack of berming on t h i s s i d e , you can also 

see a hogwire fence as opposed t o a barbed-wire fence t h a t 

i s being used t o keep out l i v e s t o c k . 

I ' l l say gen e r a l l y , most of the p i t s we saw had a 
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fence of t h i s type i n the northwest. 

Next s l i d e , please. 

This i s a d e t a i l e d photograph showing some people 

are s t i l l using s t i t c h e d p i t l i n e r s . One of our p i t 

proposals, our p i t r u l e proposals, w i l l be l i n e r m a t e r i a l 

w i l l be p r o p e r l y seamed. Obviously something t h a t i s 

s t i t c h e d together has the a b i l i t y t o leak through t h a t 

s t i t c h e d seam. 

Next photograph, please. 

This i s — and I f o r g e t the c o r r e c t name f o r t h i s 

green vessel, but i t i s used during the s o - c a l l e d 

c a v i t a t i o n process on a coalbed methane w e l l and t h e r e may 

be also f l a r i n g on the backstop. 

This i s an important p o i n t i n the p i t r u l e , i s 

t h a t — I n t h i s p a r t i c u l a r case you can see t h a t the p i t i s 

l i n e d , and i t ' s not c l e a r from t h i s photograph, and I j u s t 

don't remember, but I t h i n k those are coalbed — coal f i n e s 

t h a t are black and look l i k e the same l i n e r m a t e r i a l . But 

the channel leading i n t o t h a t p i t was a c t u a l l y l i n e d w i t h 

coalbed f i n e s . You don't see any of the s t a i n i n g or the 

a c t u a l sooty m a t e r i a l t h a t occurs on the backstop of t h i s 

l i n e r , but t h a t i s p a r t and pa r c e l of the coalbed methane 

c a v i t a t i o n process. 

Next s l i d e , please. 

This i s a photograph showing t h a t t h e r e are some 
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run-on/runoff problems and t h a t there i s some t r a s h being 

put i n t o the p i t . I t ' s e i t h e r washed i n or was tossed i n . 

Next photograph, please. 

This i s one of the l a r g e r p i t s t h a t we saw i n the 

northwest. The general observation from OCD was t h a t p i t s 

were l a r g e r i n the southeast. This was a f a i r l y l a r g e p i t , 

I would estimate i t t o be maybe 12 f e e t deep. This was i n 

ge n e r a l l y good shape, but there was some m a t e r i a l t h a t was 

f l o a t i n g on the surface of t h i s , and you can see a k i n d of 

r i n g around the p i t t h a t we were not able t o i d e n t i f y . I t 

might have been some s o r t of cement or completion m a t e r i a l . 

MS. FOSTER: Objection. 

THE WITNESS: That i s my op i n i o n . 

MS. FOSTER: Thank you. 

CHAIRMAN FESMIRE: Overruled. 

THE WITNESS: Next s l i d e , please. 

This i s the same s i t e t h a t we were seeing some 

run-on/runoff problems. Again, not a proper berm and not a 

proper anchor t r e n c h , and i t l e d t o a problem w i t h both 

run-on and what also i s oc c u r r i n g i s run-under, I guess, 

underneath the l i n e r m a t e r i a l . 

Next photograph. 

This i s showing t h a t a fencepost or another post 

has been a c t u a l l y d r i v e n through the l i n e r m a t e r i a l . This 

could lead t o l i n e r f a i l u r e . 
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Next photograph. 

Another photograph showing l i n e r f a i l u r e , could 

be associated w i t h the t e a r i n i t i a t e d by a fencepost. 

Next photograph, please. 

This i s another l o c a t i o n , and w e ' l l see, I t h i n k , 

another s l i d e . This on a side slope, which i s f a i r l y 

common i n the northwest, from our observations, and we can 

see t h a t there's very low freeboard on t h i s w e l l , and i t 

has apparently been overflowing. 

Next s l i d e . 

This i s t h a t photograph l o o k i n g the other 

d i r e c t i o n . The photograph was a c t u a l l y taken between where 

the people are i n the foreground and the backstop. This i s 

also a s i t e where they have a c t u a l l y been f l a r i n g i n t o a 

backstop. Our p i t r u l e would s t a t e t h a t you would not be 

re q u i r e d t o l i n e t h a t backstop. And i n t h i s p a r t i c u l a r 

case they have l i n e d the channel leading i n t o the p i t . 

Next s l i d e . 

Another photograph of the same s i t e , l o o k i n g back 

towards where the two people were i n the foreground. I n 

t h i s p a r t i c u l a r case you might t h i n k t h a t t h a t ' s a t e a r i n 

the back p a r t , on the higher p a r t of the s i d e w a l l . I n 

f a c t , t h a t i s a l i t t l e d i r t washing i n t o i t , but t h a t i s 

not a t e a r , i t i s not a l i n e r f a i l u r e . You have t o f o l d 

t he m a t e r i a l t o get i t t o f i t i n t o the l i n e r . 
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Next s l i d e , please. 

However, there were some f a i l u r e s observed i n 

t h i s p i t . There's some small t e a r s . I t ' s not c l e a r where 

they were w i t h t h i s w a t e r l i n e a t one p a r t i c u l a r time. 

Next photograph, please. 

This i s a p i t t h a t had a l o t of hydrocarbon on 

top of i t , and t h i s i s Rio A r r i b a County, and we a c t u a l l y 

d i d use our dipper t o sweep away the f r e e hydrocarbon on 

the surface before we a c t u a l l y took our sample, but you can 

see the sample container has been h e a v i l y impacted by the 

f r e e product or the f r e e hydrocarbon on the surface. 

Next s l i d e , please. 

This i s a photograph showing the woven m a t e r i a l 

on t h a t same s i t e , and you can see the t e a r s i n the woven 

m a t e r i a l . I t ' s got a frayed edge. 

Next photograph, please. 

A close-up of the 12- — what we assume t o be 

12-mil — t h a t ' s my opinion — m a t e r i a l , and you can see 

the woven nature. I t looks l i k e b u r l a p , i t doesn't look 

l i k e impervious l i n e r m a t e r i a l . 

Next s l i d e , please. 

Another problem where the l i n e r has f a i l e d r i g h t 

i n t o the edge of the p i t . This i s almost a v e r t i c a l 

overhead shot, l o o k i n g s t r a i g h t — b a r e l y i n f r o n t of the 

photographer's f e e t , f o r reference, and you can see t h a t 
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the t e a r has occurred, a c t u a l l y , j u s t above the water l i n e 

or f l u i d l e v e l . 

Next s l i d e , please. 

This i s a photograph showing some run-on. 

Next photograph, please. 

This i s a photograph showing the s t o c k p i l e d 

m a t e r i a l , the nature of the hogwire fence, lack of berm 

between the fence and the edge of the p i t , very l i t t l e 

freeboard here, and I bel i e v e there's also hydrocarbon i f I 

remember t h i s s i t e c o r r e c t l y . 

Next photograph, please. 

This i s a c t u a l l y showing a bench. There a c t u a l l y 

was a l i n e d bench t h a t the two s t a f f are a c t u a l l y k n e e l i n g 

on and t a k i n g t h e i r samples, and again there's hydrocarbon 

along the margin of t h i s p i t and... 

Next s l i d e , please. 

Showing some t e a r s . These are not j u s t shadows, 

these are a c t u a l t e a r s i n the l i n e r m a t e r i a l t h a t were on 

t h a t bench t h a t they were kneeling on. 

Next photograph, please. 

This again i s showing a backstop. You can see 

the gray s t a i n i n g on the backstop m a t e r i a l , t he s t o c k p i l e d 

m a t e r i a l , and t h i s i s where f l a r i n g was o c c u r r i n g . This i s 

one where the p i t has r i s e n t o a l e v e l t h a t i t ' s a c t u a l l y 

backflowing i n t o the unl i n e d channel t h a t d r a i n s i n t o t he 
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p i t . Hydrocarbons are v i s i b l e on the surface. 

Next photograph. 

This i s again showing a s i t e w i t h inadequate 

berms. I t also shows the fence staked through the 

m a t e r i a l , and also showing very l i t t l e freeboard. 

Next, please. 

This i s a l a r g e r p i t i n the northwest, j u s t 

b a s i c a l l y showing the size and the amount of c u t t i n g s . 

Next s l i d e . 

And t h i s i s another photograph of a fencepost 

being staked through the l i n e r m a t e r i a l and inadequate 

berming. 

Next, please. 

At t h i s s i t e we have another example from i n s i d e 

the p i t of a t e a r t h a t was i n the — a c t u a l l y i n the p i t . 

And you can also see a trench, which i n d i c a t e s a r u n -

on/runoff problem. A c t u a l l y , surface sediment i s a c t u a l l y 

being washed i n t o the p i t , and under the new p i t r u l e s 

t h a t ' s m a t e r i a l t h a t ' s going t o have t o be d e a l t w i t h . 

Next, please. 

And again, t h i s was one t h a t shows hydrocarbons 

on the water and also t r a s h and debris f l o a t i n g i n the p i t . 

That's i t f o r t h i s p r e s e n t a t i o n . 

Q. (By Mr. Brooks) Okay, you may proceed w i t h your 

t e c h n i c a l p r e s e n t a t i o n , then, Mr. von Gonten, w i t h the 
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Commission's permission. 

CHAIRMAN FESMIRE: Are we a t Tab 14? 

MR. BROOKS: Yes. 

THE WITNESS: Tab 14 should a c t u a l l y be p a r t of 

the task f o r c e e-mails. They were r a t h e r voluminous and we 

d i d not p r i n t them a l l out. They're included on the CDs. 

I was not planning any discussion of the e x h i b i t , j u s t 

o f f e r i n g i t i n f o r completeness. 

My next discussion w i l l be on E x h i b i t 15. I ' d 

l i k e t o discuss i n these set of s l i d e s the r e s u l t s of OCD's 

2007 p i t sampling program. 

Go ahead. 

And our question was, What i s i n t h a t p i t ? And 

t h i s question came about because duri n g the outreach 

process i n February and January many c i t i z e n s or 

i n d i v i d u a l s asked the question about what i s being managed 

i n o i l - and g a s - f i e l d p i t s . 

We also had some discussion of t h i s issue d u r i n g 

task f o r c e . 

Next s l i d e , please. 

During the four p u b l i c outreach sessions t h a t OCD 

hel d i n December and January — Excuse me one moment. I n 

January, 2007, t o gain input on OCD's proposed p i t 

rulemaking, OCD heard many i n d i v i d u a l s ask f o r i n f o r m a t i o n 

on the contents of various o i l and gas p i t s . 
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From May 22nd t o June 1st, 2 007, OCD s t a f f 

c o l l e c t e d aqueous and non-aqueous samples t o answer the 

questions r a i s e d during the p i t rulemaking outreach 

meetings. 

Next, please. 

Following a sampling and an a l y s i s plan t h a t 

s p e c i f i e d the f i e l d sampling p r o t o c o l s , l a b o r a t o r y a n a l y s i s 

and q u a l i t y assurance/quality c o n t r o l (QA/QC) procedures, 

OCD c o l l e c t e d 25 aqueous and non-aqueous samples from 

d r i l l i n g , workover, reserve p i t s or tanks i n the southeast 

i n May, 2007, and 12 samples from the northwest i n June, 

2007. 

And a copy of our OCD e x h i b i t i s included i n 

E x h i b i t 17. 17 i s also what we r e f e r t o as OCD's p i t 

sampling compendium, and i t includes hard copies of a l l the 

lab r e s u l t s t h a t we received, and a CD has been provided 

because of the volume t o the various other binders. 

Q. (By Mr. Brooks) And t h i s p i t sampling program 

was the sampling of the p i t s t h a t you j u s t described i n 

your previous testimony about how they were selected? 

A. Yes, s i r . 

Q. Continue. 

A. OCD c o l l e c t e d samples of p i t contents and 

d r i l l i n g f l u i d s using pre-cleaned disposable dippers and 

scoops i n a p p r o p r i a t e l y preserved sample c o n t a i n e r s , t h a t 
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i s , glass j a r s and b o t t l e s and p l a s t i c b o t t l e s . 

Next s l i d e , please. 

Here's a photograph of OCD s t a f f c o l l e c t i n g a 

sludge sample from the bottom of a p i t . 

Next s l i d e , please. 

During i t s p i t sampling program, OCD surveyed the 

p i t l o c a t i o n s using GPS, sketched a s i t e p l a n , inspected 

the s i t e and photographed the p i t s and s i t e s . 

Next photograph. 

Here are OCD s t a f f a c t u a l l y screening a sample 

and w r i t i n g notes. 

Next s l i d e , please. 

Common problems include non-anchored or breached 

l i n e r , lack of proper sub-base and berm c o n s t r u c t i o n , o i l 

on p i t s , r i p s and te a r s i n the l i n e r . 

Next s l i d e , please. 

I ' l l go through these q u i c k l y , you've seen these 

before. This i s a c t u a l l y an inadequately anchor problem. 

Next. 

This i s hydrocarbon on the p i t . 

Next, please. 

This i s due t o inadequate c o n s t r u c t i o n . 

Next, please. 

Continuing w i t h common problems, we saw l i n e r 

seam problems, both o r i e n t a t i o n and s t i t c h e d seams. We saw 
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sediment run-on and r u n o f f problems i n t o and under l i n e r s , 

we saw a lack of n e t t i n g t o exclude b i r d s , and we saw 

un l i n e d p i t s . 

A few photographs t o i l l u s t r a t e these. 

This i s an example of one of the t e c h n i c a l 

standards t h a t i s s p e c i f i e d i n the proposed r u l e t h a t w i l l 

r e q u i r e t h a t a seamed p i t l i n e r a c t u a l l y be o r i e n t e d so 

t h a t the seam runs i n t o and out of the p i t r a t h e r than 

along the side slope. 

Next s l i d e , please. 

This i s showing a s t i t c h e d l i n e r t h a t would be 

p r o h i b i t e d . 

Next, please. 

This i s demonstrating the run-on/runoff problems. 

Next, please. 

This i s showing the run-on/runoff problems from a 

cl o s e r perspective. This shows the run-on on the l e f t , 

i n t o t he p i t , and i t shows t h a t the l i n e r i s being breached 

and sediment i s a c t u a l l y going underneath the l i n e r and 

causing a problem w i t h the s t a b i l i z a t i o n of the slope. 

Next, please. 

The dead b i r d t h a t we encountered. 

Next, please. 

This i s showing an unl i n e d p i t t h a t i s n e t t e d , 

however the n e t t i n g i s inadequate t o keep b i r d s o f f the 
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water. 

Next, please. 

OCD c o l l e c t e d judgmental aqueous and non-aqueous 

samples which we then analyzed f o r v o l a t i l e organic 

compounds, VOCs, s e m i - v o l a t i l e compounds, SVOs, g a s o l i n e -

range and diesel-range organics, GRO and DRO, polynuclear 

aromatic hydrocarbons, PAHs, t o t a l e x t r a c t a b l e petroleum 

hydrocarbons, TPH, t o t a l metals and general chemistry 

c a t i o n s and anions, which we r e f e r t o as general chemistry. 

Section 4 from out sampling a n a l y s i s p l a n 

s p e c i f i e s t h a t judgmental sampling i s the s u b j e c t i v e 

s e l e c t i o n of sampling l o c a t i o n s a t a s i t e based on 

h i s t o r i c a l i n f o r m a t i o n , v i s u a l i n s p e c t i o n , and on best 

p r o f e s s i o n a l judgment of the sampling team. OCD w i l l use 

judgmental sampling t o i d e n t i f y p i t sample l o c a t i o n s t h a t 

e x h i b i t v i s u a l s t a i n i n g , sheen on water, and/or odor 

d e t e c t i o n by using a PID monitor t o screen f o r VOCs. 

Consequently, judgmental sampling has no randomization 

associated w i t h the sampling s t r a t e g y , p r e c l u d i n g any 

s t a t i s t i c a l i n t e r p r e t a t i o n of the sampling r e s u l t s . 

This language i s a c t u a l l y borrowed from the EPA 

document, and the important p o i n t i s t h a t we went out and 

t r i e d t o take as many samples as we could w i t h our budget, 

but we d i d not f o l l o w the same p r o t o c o l s t h a t I understand 

t h a t the i n d u s t r y committee followed when they used 
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randomly selected l o c a t i o n s , both h o r i z o n t a l l y and 

v e r t i c a l l y . Ours were surface grabs, we almost always took 

our f i r s t sample i n the p i t of the sludge below what was 

apparently the l o c a t i o n of the shale shaker, and then moved 

around grabbing three other samples and compositing them. 

Q. Now were you t r y i n g t o s e l e c t hot spots t o 

sample? 

A. We presumed t h a t most contamination would occur 

a t the e n t r y p o i n t i n t o the p i t , but a c t u a l l y I don't t h i n k 

t h a t we r e a l l y changed our l o c a t i o n s based on a PID 

screening number. I t was b a s i c a l l y j u s t t r y i n g t o get a 

r e p r e s e n t a t i v e sample from the bottom of the p i t . 

Q. Now i f I understood c o r r e c t l y , you s a i d one — 

you took one under the shale shaker, and the others — were 

they random or — 

A. No, they were u s u a l l y i n the corner. Or i f i t 

was a narrow p i t — there was one p i t t h a t was f a i r l y 

l i n e a r , more l i k e a trench than a p i t . I n t h a t p a r t i c u l a r 

case we went down the axis of the i t . I f t h e r e were s t i l l 

v ery — And these p i t s were i n various stages, so we had t o 

modify our sampling l o c a t i o n s by p r a c t i c a l i t y . We weren't 

going t o wade out i n t o f r e e f l u i d s . 

Q. Was there an e f f o r t t o get a d i s t r i b u t i o n so t h a t 

not a l l the samples would be i n the same p a r t of the p i t ? 

A. Well, they were a l l taken from d i f f e r e n t p a r t s of 
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the p i t . They were separated by maybe 10s of f e e t . 

Q. Continue. 

A. Then t o summarize, then, we had judgmental 

sampling. We c o l l e c t e d 25 samples from the southeast and 

12 samples from the northwest, and these samples were 

analyzed using EPA methods f o r the f o l l o w i n g c o n s t i t u e n t s : 

We analyzed f o r 69 v o l a t i l e compounds by method 

8260B, a t o t a l of 93 s e m i - v o l a t i l e compounds by 8270, and 

GRO-DRO by method 8015 modified, 17 PAHs by 8270C. 

I should p o i n t out t h a t because we used the same 

method f o r the s e m i - v o l a t i l e s and the polyaromatic 

hydrocarbons, t h a t some c o n s t i t u e n t s were r e p o r t e d t w i c e i n 

our l a b r e p o r t s . 

TPH was analyzed by EPA method 418.1. We 

analyzed a t o t a l of seven RCRA metals by methods 6010B and 

6020, and 7470A and 7471A, which i s f o r mercury. 

And we analyzed another 14 general chemistry 

analytes by the method s p e c i f i e d i n 40 CFR 136.3. 

Next s l i d e , please. 

As I mentioned e a r l i e r , when we got the r e s u l t s 

back we put summaries of the a n a l y t i c a l r e s u l t s as 

submitted t o us by our lab, along w i t h the photographs of 

the p i t s t h a t we took, and the photographs t h a t I showed i n 

E x h i b i t s 13B and -C were a subset of the t o t a l number of 

photographs t h a t we took. And we provided copies t o the 
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p i t r u l e task f o r c e members i n July of 2007. 

Next, please. 

We generated 25 separate a n a l y t i c a l r e p o r t s f o r 

the web page. And the reason t h a t those numbers don't 

q u i t e match up i s t h a t i n the southeast they a c t u a l l y 

sampled one p i t maybe f o r s o l i d s and f l u i d s , whereas i n the 

northwest we went t o a d i f f e r e n t s i t e . We took only e i t h e r 

s o l i d s or sludge or s o i l s , depending on what you want t o 

r e f e r t o them as, or f l u i d s . 

Each r e p o r t includes photographs d e p i c t i n g the 

general p i t c o n d i t i o n s encountered i n the f i e l d and a 

summary of the a n a l y t i c a l r e s u l t s . And as I mentioned, a 

compendium of OCD's re p o r t s i s included as E x h i b i t 17. 

Next. 

I imported the separate a n a l y t i c a l r e p o r t s i n t o 

Excel spreadsheets t o b e t t e r summarize the data, and the 

data were subdivided f o r review by a m a t r i x t h a t i s s o i l 

and sludge versus water and f l u i d s , and by geography, 

northwest versus the southeast. 

And now t o present the r e s u l t s of the p i t 

sampling data, Mr. Brooks, t h i s i s where I would l i k e t o 

provide the a l t e r n a t e r evised copies. 

(Off the record) 

Q. (By Mr. Brooks) Okay, you're going t o be showing 

those? Oh, I see, t h i s i s where i n your p r e s e n t a t i o n , Mr. 
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von Gonten? E x h i b i t 16? 

A. That's c o r r e c t . 

Q. Okay — 

MR. PRICE: How many copies d i d you make? 

THE WITNESS: They're a l l r i g h t t h e r e . 

MR. PRICE: These are separate copies — 

THE WITNESS: Yes. 

MR. PRICE: Okay, so I need t o get — 

Q. (By Mr. Brooks) Mr. von Gonten, you have some 

r e v i s e d and corrected spreadsheets t h a t you propose t o 

s u b s t i t u t e i n l i e u of those i n E x h i b i t 16; i s t h a t c o r r e c t ? 

A. Yes, s i r , t h a t i s c o r r e c t . 

Q. Now why are you proposing t o s u b s t i t u t e new 

versions of E x h i b i t 16? 

A. When reviewing my e x h i b i t s f o r these proceedings, 

I n o t i c e d t h a t I had some e r r o r s i n c e r t a i n columns i n the 

spreadsheets. P a r t i c u l a r l y , the problem was t h a t the l a b 

gave us — d i d not give us an Excel spreadsheet. I had t o 

prepare t h a t myself. 

We were given several — I want t o say between 

150 and 2 00 i n d i v i d u a l r e p o r t s by the l a b t h a t were c a l l e d 

comma-separated value f i l e s , and I had t o manually import 

those i n t o an Excel spreadsheet. And i n doing so, I 

no t i c e d t h a t the order of the c o n s t i t u e n t s l i s t e d by the 

lab was not the same between the sludge samples and between 
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the water samples. And so some numbers were a c t u a l l y 

associated w i t h the wrong compounds. 

Q. Mr. von Gonten, i s E x h i b i t 17, the compendium, i s 

t h a t the a c t u a l r e p o r t s — 

A. The — Yes, those are the o r i g i n a l paper copies 

t h a t were submitted t o us. 

Q. Did you prepare E x h i b i t 16 using the data from 

E x h i b i t 17? 

A. I a c t u a l l y prepared i t using the e l e c t r o n i c 

copies which were submitted. As I sai d , t h e r e was 150 t o 

200 r e p o r t s submitted t o OCD by the l a b o r a t o r y . Each one 

was f o r — f o r example, there were close t o 35 analyses. 

Each an a l y s i s would include f o u r s u i t e s or f o u r r e p o r t s . 

For example, the s e m i - v o l a t i l e s were one r e p o r t , the 

v o l a t i l e s were another, the PAHs were a t h i r d , and the 

general chemistry and the metals were a f o u r t h r e p o r t . 

So f o r each r e p o r t I a c t u a l l y had t o compile f o u r 

smaller r e p o r t s , and the lab f o r some reason d i d not always 

submit the data i n the same order i n t h a t comma-separated 

value f i l e . 

Q. And i n e f f e c t , d i d you make some e r r o r s i n 

copying the data from — 

A. Yes — 

Q. — t h e source, E x h i b i t 17, i n t o E x h i b i t 16? 

A. Yes, I d i d . 
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Q. And d i d these e r r o r s t h a t you made, d i d they 

a f f e c t — m a t e r i a l l y a f f e c t your conclusions? 

A. No, i t d i d not. 

Q. Did they change anything i n the t a b l e s t h a t you 

— or i n the summaries t h a t you're going t o submit as a 

p a r t of E x h i b i t 15, t h a t i s — 

A. Not t h a t I — 

Q. — on pages 26, 27 and f o l l o w i n g i n E x h i b i t 15? 

A. Not t h a t I'm aware o f . 

Q. When d i d you discover t h a t you had made t h i s 

mistake i n p r e p a r a t i o n of E x h i b i t 16? 

A. I be l i e v e t h a t i t was about 10 days ago. And so 

l a s t week I began work — I t h i n k I discovered i t on a 

Friday, and I began working on i t on Monday. I t took a day 

and a h a l f or so t o make sure t h a t I ' d made the proper 

r e v i s i o n s . 

Q. When d i d you complete the r e v i s i o n ? 

A. Well, I don't remember what day i t was. I t was 

something l i k e Wednesday of l a s t week. 

MR. BROOKS: Mr. Chairman, honorable 

Commissioners, i n the i n t e r e s t of having a f u l l y accurate 

r e p o r t , although we recognize t h a t t h i s e x h i b i t was not 

a v a i l a b l e a t the time i t was submitted f o r attachment t o 

the prehearing statement, we would request t o s u b s t i t u t e 

the r e v i s e d E x h i b i t 16 f o r the E x h i b i t 16 t h a t i s included 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

460 

i n t he e x h i b i t books. 

CHAIRMAN FESMIRE: Ms. Foster, do you have any 

objection? 

MS. FOSTER: I do. 

CHAIRMAN FESMIRE: And i t i s — ? 

MS. FOSTER: Mr. Chairman, the o b j e c t i o n t h a t I 

would have i s t h a t t h i s witness, as he j u s t s t a t e d , took 

f o u r days — I t h i n k i t was from Friday, Monday, Tuesday, 

Wednesday; those are four working days — t o complete h i s 

r e v i s i o n s . I t seems t o make the i m p l i c a t i o n t h a t t h e r e was 

q u i t e a l o t of r e v i s i o n s t h a t needed t o be done, and I 

would l i k e t o have the op p o r t u n i t y t o look a t both r e p o r t s 

side by side, t o — 

CHAIRMAN FESMIRE: I f i t ' s introduced i n t o 

evidence, would you have t h a t o p p o r t u n i t y and the chance t o 

cross-examine him on the differences? 

MS. FOSTER: Well, I wouldn't be able t o cross-

examine him t h i s afternoon. I would need t o be able t o 

look a t the o r i g i n a l r e p o r t t h a t he submitted as p a r t of 

the e x h i b i t s and then t h i s new r e p o r t , because i f i t took 

him f o u r t o days t o do r e v i s i o n s there's q u i t e a few 

r e v i s i o n s , I'm sure. 

CHAIRMAN FESMIRE: Okay. Mr. Hiser, do you have 

any objections? 

MR. HISER: I t h i n k t h a t she s t a t e d i t w e l l . 
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CHAIRMAN FESMIRE: Mr. Carr? 

MR. CARR: And I ' l l support Ms. Foster i n her 

o b j e c t i o n . 

CHAIRMAN FESMIRE: Okay. Ms. B e l i n , do you have 

an objection? 

MS. BELIN: I have no o b j e c t i o n . 

CHAIRMAN FESMIRE: And Mr. Jantz? 

MR. JANTZ: No o b j e c t i o n . 

MR. BROOKS: Mr. Chairman, we would have no 

o b j e c t i o n t o making Mr. von Gonten a v a i l a b l e f o r f u r t h e r 

cross-examination l a t e r i n the week i f counsel f e e l s t h a t 

t h a t i s necessary. 

CHAIRMAN FESMIRE: Okay. With t h a t p r o v i s i o n 

w e ' l l go ahead and accept the r e v i s i o n s . 

MR. BROOKS: Okay. Would you pass those, then, 

t o t he Commissioners and counsel? 

CHAIRMAN FESMIRE: Ms. Foster, I'm going t o put 

i t on your shoulders t o request a recross-examination of 

Mr. von Gonten a t some p o i n t — 

MS. FOSTER: Okay, thank you. 

CHAIRMAN FESMIRE: — before the end of the week, 

okay? 

MS. FOSTER: Yes, I w i l l do t h a t . 

CHAIRMAN FESMIRE: This i s replacement E x h i b i t 
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MR. BROOKS: Yes, your Honor, t h a t i s the case. 

And i f the Commission i s ready, I w i l l i n s t r u c t 

Mr. von Gonten t o proceed w i t h h i s t e c h n i c a l p r e s e n t a t i o n . 

CHAIRMAN FESMIRE: Commissioner B a i l e y , are you 

ready? 

COMMISSIONER BAILEY: Ready. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: (Nods) 

CHAIRMAN FESMIRE: Okay, l e t ' s go. 

Q. (By Mr. Brooks) You may proceed, Mr. von Gonten. 

A. There are e i g h t spreadsheets t h a t I ' l l be walking 

through. I w i l l give you an o v e r a l l summary. 

As you can see on the l e f t - h a n d column, which i s 

t i t l e d c o n s t i t u e n t s and a n a l y t i c a l methods, t h a t column 

should be on a l l e i g h t of these. 

The l o c a t i o n s are shown here on the column B 

through M. This i s a c t u a l l y from the southeast, and i t ' s 

c o l o r e d blue t o i n d i c a t e t h a t i t was a water sample. And 

there's f o u r segments of each r e p o r t . 

On the l e f t - h a n d column you see the 17 PAHs by 

8270. Further down, 93 s e m i - v o l a t i l e s by 8260C [ s i c ] . 

Moving down the t a b l e a page or so, you can see 

t h a t t h e r e are 69 v o l a t i l e s by 8260B. 

And the l a s t segment i s on the 24 general 

chemistry inorganics, e t cetera, by various EPA methods. 
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Obviously there's a l o t of i n f o r m a t i o n here, and 

I'm not going t o take the Commission's time by going 

through each one. We're presenting the data, and then we 

w i l l be summarizing the data. 

But you can see t h a t the concentrations 

determined are depicted i n each c e l l , and i f i t i s not 

detected — i f i t ' s a non-detect, the d e t e c t i o n l i m i t i s 

displayed i n t h a t c e l l , so you see a "less than". For 

example, on the top page, acenaphthylene i n CL-6 was less 

than .01. And the u n i t s are given over i n the f a r r i g h t -

hand column, i n m i l l i g r a m s per l i t e r . 

And also the column next t o the — column L 

de p i c t s the maximum value detected i n the southeast. And 

a c t u a l l y , a l o t of my summary spreadsheets w i l l be using 

t h a t value. 

Next, please. The next one i s southeast, yes, 

t a b l e 2. This i s showing those r e s u l t s from the southeast 

again. I t ' s shown i n k i n d of a tan c o l o r t o i n d i c a t e t h a t 

i t was a sludge or s o i l . Again, column A i s c o n s t i t u e n t s 

and a n a l y t i c a l methods. The i n d i v i d u a l l o c a t i o n s are 

columns B through a c t u a l l y N, and you can see t h a t column 0 

and P are the maximum value, and the u n i t s i n the r i g h t -

column — u n i t s are depicted i n column P. 

Again, i t ' s the same s u i t e of m a t e r i a l s . Again, 

the non-detects are a c t u a l l y given — or the d e t e c t i o n 
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l i m i t i s given i f i t ' s a non-detect. 

Continue on t o tab 3, please. I'm going t o walk 

a l i t t l e b i t through t h i s one because t h i s i s from the 

northwest, and t h i s i s showing the same i n f o r m a t i o n , the 

same l i s t of c o n s t i t u e n t s , the same format w i t h t he s i t e 

l o c a t i o n s depicted i n columns B through G, the maximum 

concen t r a t i o n i n column H, and the u n i t s are dep i c t e d i n 

column I . 

I f y o u ' l l s c r o l l down, Mr. Hansen, I want t o look 

a t the general chemistry. 

I t h i n k i t ' s p a r t i c u l a r l y noteworthy, i n the 

general chemistry column — excuse me w h i l e I f i n d t h i s . 

I would c a l l your a t t e n t i o n underneath the 24 

general chemistry or the compounds, t h a t c h l o r i d e i s l i s t e d 

about s i x down, and t h i s i s one of the i n t e r e s t i n g t h i n g s . 

This i s a c t u a l l y from the l i q u i d s i n the p i t s , t he p i t 

f l u i d s , and you can see the concentration of c h l o r i d e i n 

the p i t was — the f i r s t s i t e was 1210, 7800 i n the second 

s i t e , 3400 i n the t h i r d s i t e , 4280 i n the f o u r t h s i t e , 3940 

i n t he f o u r t h s i t e [ s i c ] , f i f t h s i t e was 2500, and the l a s t 

s i t e was 7810 — or a c t u a l l y t h a t ' s the maximum, I'm s o r r y . 

CHAIRMAN FESMIRE: So c h l o r i d e s were above 1200 

i n every — these are l i q u i d content p i t s sampled? 

THE WITNESS: Yes, s i r . 

CHAIRMAN FESMIRE: And some as high as 7800? 
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THE WITNESS: From our sampling. 

As you would expect, the t o t a l d i s s o l v e d s o l i d s , 

which i s also shown there on — What l i n e i s t h a t ? Yes, 

thank you, on row 199, i t i s also elevated as you would 

expect, and — from a f a i r l y elevated c h l o r i d e content. 

You can see t h a t the l a s t t h r e e compounds t h e r e 

are r e p o r t i n g the t o t a l reported hydrocarbons, or TPH, and 

then we have also the other GRO and DRO co n c e n t r a t i o n s , 

which show t h a t the concentration i n the f l u i d s ranged up 

t o — f o r DRO t o be 534, i n the max. 

I' d l i k e t o also move t o tab 4 now and s c r o l l 

down also again t o the same general chemistry. Again I ' d 

c a l l t o your a t t e n t i o n , the c h l o r i d e content here ranged 

from 417 t o a maximum of 5290 m i l l i g r a m s per kilogram. 

And — 

Q. (By Mr. Brooks) Now these are a l l northwest 

samples? 

A. These are a l l northwest samples. 

And then I ' d l i k e t o move on t o a summary t a b l e . 

The next tab, please, 5. This i s the s t a t e ' s summary. We 

have the same c o n s t i t u e n t l i s t , we have the maximum i n the 

sludge or s o l i d s detected i n the northwest i n column B. 

Column C i s the sludge and s o l i d s i n the southeast. Column 

D i s the u n i t s . Column E i s the max detected i n the 

northwest f o r f l u i d s , and column F i s the maximum detected 
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i n the southeast. 

And u n i t s have been converted here from the 

o r i g i n a l p a r t s per m i l l i o n and m i l l i g r a m s per kil o g r a m or 

mi l l i g r a m s per l i t e r t o be micrograms per kilogram and 

micrograms per l i t e r . 

Again, you can review these and determine t h a t — 

This was, I t h i n k , our best s l i d e t o a c t u a l l y determine — 

t o answer the question, What was detected? And I ' l l have a 

f i n a l summary s l i d e when I r e t u r n t o E x h i b i t 15, t o count 

a l l these up. 

You can see t h a t some c o n s t i t u e n t s were detected 

i n one area of the s t a t e t h a t were not detected a t a l l , 

much less have a maximum value, i n the southeast. 

D i f f i c u l t t o say, except there's a l o t of v a r i a b i l i t y i n 

what we detected. 

Tab 6, please. 

This i s a r a t h e r busy s l i d e , and I have two other 

s l i d e s t h a t w i l l break t h i s up, but j u s t f o r completeness 

t h i s i s same i n f o r m a t i o n , plus t h i s time I've included f o r 

reference — the columns now include — as I j u s t 

p r e v i o u s l y mentioned on tab 5, I've added the i n d u s t r y 

committee's solid/sludge p i t contents, t o t a l f r a c t i o n , t he 

i n d u s t r y committee's solid/sludge p i t contents analyzed by 

so- c a l l e d soluble f r a c t i o n , analyzed a f t e r TCLP. 

For comparison I also included the RCRA TCLP 
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standards, the NMED r e s i d e n t i a l s o i l screening l e v e l s , the 

New Mexico Environment Department s o i l screening l e v e l s f o r 

p r o t e c t i o n of groundwater w i t h a DAF of 1, and the f i n a l 

column i s the WQCC 3103 standards. 

This i s too busy t o make anything out a t t h i s 

scale, so l e t ' s move t o tab 7. 

This i s combining a l l the r e s u l t s from — t h a t we 

had a t the time t h a t I prepared t h i s , of the s o l i d s or 

sludge. The i n d u s t r y committee's e x h i b i t t h a t deals w i t h 

t h e i r r e s u l t s by Dr. Thomas, I b e l i e v e , w i l l be pr e s e n t i n g 

t h a t as some m o d i f i c a t i o n s t o i t , and those were not 

included i n t h i s e x h i b i t . 

You see some l i g h t - b l u e shading, and t h a t i s a 

f l a g t h a t i n d i c a t e s t h a t — i f you s c r o l l down t o the 

bottom, please, Mr. Hansen — the blue shading i n d i c a t e s 

t h a t i t was a c o n s t i t u e n t t h a t would have exceeded the ED 

s o i l screening l e v e l s f o r the p r o t e c t i o n of groundwater 

w i t h a DAF of 1. 

The c o n s t i t u e n t s t h a t are h i g h l i g h t e d w i t h a red 

o u t l i n e are c o n s t i t u e n t s t h a t would have exceeded or d i d 

exceed New Mexico Environment's s o i l screening l e v e l s . 

The c o n s t i t u e n t s t h a t are j u s t a c t u a l l y — j u s t 

t o t a l lead, exceeded EPA's TCLP 20-times r u l e f o r t o t a l s . 

And b a s i c a l l y what t h a t 20-time r u l e s t a t e s i s t h a t i f you 

have a t o t a l a nalysis of some m a t e r i a l t h a t you determine 
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t o see whether i t f a i l s or passes the t o x i c i t y 

c h a r a c t e r i s t i c leaching procedure, you may use t h a t number 

and m u l t i p l y — or a c t u a l l y — Let me get t h i s s t r a i g h t . 

You d i v i d e i t by 20. I t 1 s a 2 0 - t o - l d i l u t i o n 

f a c t o r , so t h a t you would determine t h a t — The t o t a l 

f r a c t i o n d i v i d e d by 20, i f t h a t does not exceed the EPA 

TCLP conc e n t r a t i o n , then EPA allows you t o use t h a t 

i n f o r m a t i o n r a t h e r than running the TCLP on your waste, 

which i s an a d d i t i o n a l cost. 

You can use the t o t a l f r a c t i o n i n f o r m a t i o n and 

d i v i d e t h a t by 20 t o make a determination on your waste, 

whether i t ' s hazardous or not. 

Then — So one c o n s t i t u e n t — t h a t i s , lead — 

exceeded the TCLP 20-times r u l e . Eight c o n s t i t u e n t s 

exceeded the s o i l screening l e v e l s . 25 c o n s t i t u e n t s 

exceeded the ED s o i l screening l e v e l s f o r the p r o t e c t i o n of 

groundwater using a DAF f a c t o r of 1. 

Next, please? 

And t h i s f i n a l one here, again has — I've 

analyzed t h i s and I've gone through t h i s , and I am 

comparing our r e s u l t s w i t h the maximum. I d i d not compare 

a l l of the s i t e s and count them up i n d i v i d u a l l y , but j u s t 

f o r the purposes of making an observation and summarizing 

t h i s , I d i d use the maximum value and compared i t t o an 

appro p r i a t e standard. 
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Here we're looking again a t the TCLP standards 

and the Water Q u a l i t y Control Commission 3103 groundwater 

standards, t a b l e s A and B. 

I determined t h a t s i x c o n s t i t u e n t s exceeded the 

TCLP r e g u l a t o r y l e v e l s p e c i f i e d a t 40 CFR 264, and 18 

co n s t i t u e n t s exceeded the WQCC groundwater standard 

s p e c i f i e d a t 20.6.2.3103. 

And f o r these summary b u l l e t s or blocks a t the 

bottom of these spreadsheets I also analyzed the i n d u s t r y 

committee's r e s u l t s . Here you see t h i s i s f o r the s o l u b l e 

f r a c t i o n . Part of the block has been t r u n c a t e d , but i t was 

analyzed a f t e r TCLP, which involved t a k i n g a sample and 

d i l u t i n g i t 2 0 - f o l d before running the a n a l y s i s . 

For my f i n a l summary s l i d e s back on E x h i b i t 15 I 

used only OCD's data. 

I ' d l i k e t o r e t u r n back now and resume E x h i b i t 

15. 

Q. What page? 

A. That's a good question. 

Yes, we should begin on page 26. 

Okay, we're summarizing using OCD's p i t sampling 

program r e s u l t s only. 

I determined t h a t 11 of the 17 PAHs were detected 

i n the northwest. I n the southwest the r a t i o was f o u r out 

of 17. 
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I n the northwest f o r the s e m i - v o l a t i l e s — 

Q. Excuse me. Was t h i s detected i n one or more 

p i t s — 

A. Yes. 

Q. — t h a t were sampled? 

A. At l e a s t one p o s i t i v e detect i s what t h i s s l i d e 

i s — 

Q. Continue. 

A. 12 out of 93 s e m i - v o l a t i l e s were detected i n the 

northwest, seven out of 93 were detected i n the southeast. 

Fourteen out of 69 v o l a t i l e s were detected, and 

14 out of 69 were also detected i n the southeast. 

And there were 19 out of 23 general chemistry 

i n o r g a n i c s , e t cetera, were detected i n the northwest, and 

the southeast i t was 21 out of 23. 

Next page, please. 

I ' l l s t a r t o f f w i t h the bottom l i n e by p o i n t i n g 

out t h a t now I'm r e p o r t i n g 24 general chemistry, and t h a t ' s 

because w i t h s o l i d s there's no p o i n t i n r e p o r t i n g or 

analyzing f o r t o t a l d issolved s o l i d s , t h a t makes no sense. 

So th e r e was one a d d i t i o n a l analyte f o r the water samples. 

Eleven out of 17 PAHs were detected p o s i t i v e l y i n 

the northwest, nine out of 17 i n the southeast. 

Nine out of 93 s e m i - v o l a t i l e s were detected i n 

the northwest, 10 out of 93 i n the southeast. 
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F i f t e e n out of 69 v o l a t i l e s , and 13 out of 69 

v o l a t i l e s , northwest and southeast, r e s p e c t i v e l y . 

And as I pointed out, 20 out of 24 general 

chemistry parameters i n the northwest, and 22 out of 24 i n 

the southeast f o r the water r e s u l t s . 

Q. A l l r i g h t . Now c h l o r i d e s i s included i n general 

chemistry? 

A. Yes, s i r , i t i s . 

Q. And also — does t h a t also i n c l u d e metals? 

A. The metals are reported i n t h a t bottom s e r i e s of 

rows t h a t includes the RCRA metals. 

Q. But i s t h a t included i n the general chemistry — 

A. Yes, i t i s . 

Q. — category? 

A. Yes, i t i s . 

Q. Continue. 

A. Next s l i d e . 

I used — again, as I mentioned, I used the 

maximum value t o characterize the c o n s t i t u e n t s present i n 

the p i t s , and I r e c a l c u l a t e d some r e s u l t s t o m i l l i g r a m s per 

kilogram f o r the s o i l s and sludge, and micrograms per l i t e r 

— excuse me, micrograms per kilogram f o r the s o i l s and 

sludge, and micrograms per kilogram — micrograms per l i t e r 

f o r water and f l u i d s . 

Q. Now d i d t h a t r e c a l c u l a t i o n change the values or 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

472 

j u s t the u n i t s ? 

A. I t changes the u n i t s . I t moves the decimal place 

t h r e e places. 

Q. Continue. 

A. Next s l i d e , please. 

As I mentioned, the t a b l e s d i d include the WQCC 

standards f o r groundwater, the TCLP, the — NMED1s 2006 

s o i l screening l e v e l s , and — both f o r r e s i d e n t i a l and f o r 

p r o t e c t i o n of groundwater — and some of the i n d u s t r y 

committee's data f o r comparison w i t h OCD's r e s u l t s . 

Next s l i d e . 

Approximately 77 — Excuse me. Approximately 77 

c o n s t i t u e n t s were detected i n a t l e a s t one sludge or s o i l 

sample or l i q u i d / w a t e r sample. 

Next s l i d e . 

Five OCD samples f a i l e d the t o x i c i t y 

c h a r a c t e r i s t i c leaching procedure t e s t . And except f o r the 

s t a t u t o r y RCRA exemption, these p i t s would have been 

determined t o contain c h a r a c t e r i s t i c a l l y hazardous waste. 

Next. 

The TCLP t e s t i s used by EPA t o determine whether 

a waste i s c h a r a c t e r i s t i c a l l y hazardous. 

The i n d u s t r y committee used the TCLP t e s t t o 

determine, according t o t h e i r r e p o r t provided t o the task 

f o r c e , environmental m o b i l i t y and b i o a v a i l a b i l i t y . 
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Next s l i d e . 

The use of TCLP i s not recommended by EPA 

Superfund i n i t s Risk Assessment Guidance f o r Superfund, 

r e f e r r e d t o as RAGS, and the i n d u s t r y ' s use of the TCLP 

t e s t i n i t s sampling program was not u s e f u l i n determining 

what c o n s t i t u e n t s are a c t u a l l y present i n the p i t contents. 

Q. Now Mr. von Gonten, would you e x p l a i n why t h a t i s 

true? 

A. There i s a 2 0 - t o - l d i l u t i o n f a c t o r t h a t occurs. 

Q. Okay, continue. 

A. I should have pointed out when I was walking 

through the e x h i b i t s on 16, on the s l i d e s — or the tabs 

t h a t a c t u a l l y depicted OCD's r e s u l t s versus the i n d u s t r y ' s 

r e s u l t s , t h e r e were a l o t of blank pages, blank c e l l s . 

There were also some c o n s t i t u e n t s t h a t were 

detected by i n d u s t r y , and I bel i e v e Dr. Thomas's 

p r e s e n t a t i o n p o i n t s out t h a t these were l a b surrogates, and 

they were not a c t u a l l y p a r t of the t e s t s — they were 

a c t u a l l y a l a b o r a t o r y p a r t of the t e s t , they're not 

a c t u a l l y a c o n s t i t u e n t t h a t was detected i n the sample t h a t 

was being analyzed. 

So the r e was a d i f f e r e n t l i s t , but apparently 

i n d u s t r y used s i m i l a r methods f o r analyzing i t s — some 

s i m i l a r methods f o r analyzing i t s samples. And they only 

analyzed f o r sludge, they d i d not analyze f o r p i t f l u i d s . 
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Next, please. 

Based on our data, f i v e c o n s t i t u e n t s t h a t would 

have exceeded the TCL- — f i v e c o n s t i t u e n t s would have 

exceeded the TCLP t e s t f o r l i q u i d s , using no d i l u t i o n . And 

you j u s t use the s t r a i g h t f l u i d i t s e l f , you don't do an 

e x t r a c t as you do w i t h s o l i d s . 

Q. And again, i s t h i s i n one or more p i t s ? 

A. This i s a t l e a s t one p i t . 

Q. Continue. 

A. They include arsenic, lead, mercury, 2,4-

D i n i t r o t o l u e n e , 2-Methylnaphthalene. 

Next, please. 

Based on OCD's data, lead would have exceeded the 

TCLP t e s t f o r s o l i d s , using the 20-times d i l u t i o n of t o t a l s 

t e s t or procedure, and would be considered 

c h a r a c t e r i s t i c a l l y hazardous except f o r the RCRA exemption. 

Continue. 

Although p i t f l u i d s are c e r t a i n l y not 

groundwater, 17 c o n s t i t u e n t s were present i n OCD p i t f l u i d 

samples a t concentrations t h a t exceed the WQCC Groundwater 

3103 standards. These c o n s t i t u e n t s i n c l u d e — 

Next s l i d e . 

— naphthalene, benzo(a)pyrene, phenol, benzene, 

toluene, meta- and para-xylene combined, c h l o r i d e , 

f l u o r i d e , s u l f a t e , pH, t o t a l d i ssolved s o l i d s , t o t a l 
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arsenic, t o t a l barium, t o t a l cadmium, t o t a l chromium, t o t a l 

mercury and t o t a l lead. 

Next s l i d e , please. 

Despite i n d u s t r y ' s attempts t o c h a r a c t e r i z e p i t 

contents as being "benign" and avoid any reference t o 

"waste" duri n g the task f o r c e meetings, OCD's a n a l y t i c a l 

data c l e a r l y demonstrate t h a t d r i l l i n g , workover and 

prod u c t i o n p i t s contain several dozens of c o n s t i t u e n t s . 

Next, please. 

A l l c o n s t i t u e n t s are t o x i c t o some degree. This 

i s the f i r s t law of t o x i c o l o g y . The dose makes the poison, 

which was a t t r i b u t e d t o Paracelsus, and I don't remember 

when he l i v e d , but i t was perhaps 2000 years ago. This has 

been known f o r many ce n t u r i e s . 

Except f o r the RCRA exemption, some c o n s t i t u e n t s 

were present a t concentrations t h a t would be 

c h a r a c t e r i s t i c a l l y hazardous a t other s i t e s . 

Next s l i d e , please. 

D r i l l i n g , workover and p r o d u c t i o n p i t s a l l handle 

l a r g e volumes of l i q u i d s and s o l i d s . The l i q u i d s and 

s o l i d s are o i l f i e l d waste, as defined, and must be handled 

a p p r o p r i a t e l y so t h a t human h e a l t h and the environment are 

p r o t e c t e d . Sensible and appropriate waste management i s 

re q u i r e d . 

Next, please. 
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To summarize our p i t sampling program, we sampled 

f o r a r e l a t i v e l y large s u i t e of c o n s t i t u e n t s . We d i d not 

attempt t o conduct a science p r o j e c t , because i t i s not 

r e l e v a n t t o proper o i l f i e l d waste management. 

Q. Now what e x a c t l y do you mean when you say you d i d 

not attempt t o conduct a science p r o j e c t ? 

A. We took a f a i r number of samples, but you could 

have made i t f a r more complicated. You could have 

considered the geology, the depth of the w e l l , t he 

formations t h a t were penetrated and the c u t t i n g s managed i n 

the p i t s . We could have also subdivided i t according t o 

the mud program t h a t the operators were using. 

Q. I s t h a t statement t h a t you d i d not attempt t o 

conduct a science p r o j e c t mean t h a t the sampling program 

was, i n your opinion, not s c i e n t i f i c ? 

A. Oh, no, i t does not. I t was a s c i e n t i f i c 

p r o j e c t , but i t was not an academic science p r o j e c t . 

I guess my p o i n t i s t h a t i t could have been f a r 

more comprehensive. I f we took and analyzed f o r 200-

something c o n s t i t u e n t s , you could analyze f o r t w i c e t h a t or 

th r e e times t h a t . 

And I should p o i n t out t h a t i n d u s t r y d i d analyze 

f o r other s u i t e s of c o n s t i t u e n t s t h a t we d i d not. They 

d i d , and we wanted t o a f t e r the f a c t but we j u s t d i d n ' t 

t h i n k about i t . For example, NORM, n a t u r a l l y o c c u r r i n g 
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r a d i o a c t i v e m a t e r i a l , would have been another e x c e l l e n t 

s u i t e f o r us t o have analyzed f o r . They a l s o , I b e l i e v e , 

analyzed f o r p o l y c h l o r i n a t e d biphenyls, PCBs, t h a t we d i d 

not. 

So there are other s u i t e s of c o n s t i t u e n t s t h a t 

could have been analyzed f o r . We drew the l i n e where we 

d i d . We thought we got a comprehensive, broad look a t what 

i s i n the p i t s . 

Q. I s there anything about the a n a l y s i s t h a t you d i d 

not do which undermines your confidence i n the r e s u l t s as 

f a r as the ana l y s i s t h a t you did? 

A. No. I t h i n k we could have always done more, but 

what we d i d was adequate t o ch a r a c t e r i z e the p i t contents. 

Q. Continue. 

A. The p o i n t i s t h a t n e i t h e r the number of 

co n s t i t u e n t s nor the concentration of the c o n s t i t u e n t s 

changes the RCRA exemption. O i l f i e l d wastes are exempt 

from RCRA hazardous waste management r e g u l a t i o n s . However, 

o i l f i e l d wastes must s t i l l be managed a p p r o p r i a t e l y . 

Q. Now I beli e v e we've gone over t h i s , but I want t o 

be sure t h a t everybody's c l e a r on i t . I b e l i e v e we went 

over i t w i t h Mr. Price, but I want t o be sure everybody's 

c l e a r . 

What does the RCRA exemption exempt o i l f i e l d 

wastes from? 
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A. I t excludes i t from the requirement t o be managed 

as hazardous waste. 

Q. And what s u b d i v i s i o n of the RCRA Act i s t h a t — 

A. That i s RCRA S u b t i t l e C and i t s implementing 

r e g u l a t i o n s . 

Q. Now does i t exclude o i l f i e l d wastes from other 

p r o v i s i o n s of RCRA, other than those included i n S u b t i t l e 

C? 

A. No, i t does not. 

Q. And where i n RCRA does the p r o v i s i o n p r o h i b i t i n g 

open dumps appear? 

A. Well, i t does occur i n the d e f i n i t i o n of open 

dump as contained i n the — RCRA, the act i t s e l f and 

s t a t u t e , f e d e r a l s t a t u t e . 

Q. But i s i t i n S u b t i t l e C? 

A. I should know the answer t o t h i s . I don't know 

t h a t the — C e r t a i n l y I t h i n k there's a d i s t i n c t i o n between 

the s t a t u t o r y d e f i n i t i o n of open dump and the r e g u l a t i o n s . 

I don't — 

Q. I t h i n k t h a t ' s not an important p o i n t , because I 

be l i e v e we can c i t e law t o the cour t w i t h o u t a sponsoring 

witness, so we w i l l go i n t o t h a t matter a t a l a t e r time. 

Thank you. 

CHAIRMAN FESMIRE: You're o b j e c t i n g t o your own 

question? 
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(Laughter) 

MR. BROOKS: I d i d not attempt t o answer i t , but 

I b e l i e v e we can c i t e t h i s matter t o the Commission, and 

w i l l do so. And I w i l l not attempt t o answer i t , but I 

w i l l attempt t o present the m a t e r i a l s from which the 

Commission can der i v e an answer. 

You may continue, Mr. von Gonten. 

CHAIRMAN FESMIRE: Mr. Brooks, would t h i s be a 

good time t o take a break? 

MR. BROOKS: I t would be — Well, how much longer 

do you have, Mr. von Gonten? 

CHAIRMAN FESMIRE: About e i g h t pages, nine, 10 

pages? 

THE WITNESS: For t h i s s e c t i o n , yes, about e i g h t 

pages. 

MR. BROOKS: Let's see, but — and you also have 

the o i l f i e l d waste management program? 

THE WITNESS: Yes, s i r . 

MR. BROOKS: We can go ahead and take a break 

now. 

CHAIRMAN FESMIRE: Okay, w e ' l l take a break and 

reconvene a t three o'clock by t h a t clock, please. 

(Thereupon, a recess was taken a t 2:47 p.m.) 

(The f o l l o w i n g proceedings had a t 3:00 p.m.) 

CHAIRMAN FESMIRE: Okay, l e t ' s go back on the 
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record. Let the record r e f l e c t t h a t we're back a f t e r the 

break. I t ' s t h r e e o'clock p.m. on Tuesday, November 6t h , 

2007. Again, l e t the record r e f l e c t t h a t Commissioner 

Ba i l e y , Commissioner Olson and Commissioner Fesmire are a l l 

present. I b e l i e v e we were i n the middle of the d i r e c t 

examination of Mr. von Gonten. 

Mr. Brooks, would you proceed, please? 

Q. (By Mr. Brooks) Thank you. Mr. von Gonten, you 

may continue w i t h your t e c h n i c a l p r e s e n t a t i o n . 

A. S l i d e 43, please. Thank you. 

Part 17 s p e c i f i e s both the general and t e c h n i c a l 

standards t h a t — i t should be general performance 

standards and t e c h n i c a l standards, t h a t w i l l ensure t h a t 

o i l f i e l d waste t h a t i s generated i n p i t s and below-grade 

tanks i s managed and disposed of p r o p e r l y . 

Next s l i d e . 

The i n d u s t r y committee sampled s i x New Mexico 

s i t e s f o r s o i l s and sludges only and submitted a data 

summary r e p o r t t o the p i t r u l e task f o r c e . 

I n d u s t r y committee r e p o r t provided average and 

co n c e n t r a t i o n range data — t h a t i s , minimum and maximum 

values — but d i d not provide a t t h a t time the a c t u a l 

l a b o r a t o r y summary r e p o r t s . 

No sampling analysis plan was provided. 

Next s l i d e . 
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No photos documenting the c o n d i t i o n of p i t s was 

provided. VOCs were c o l l e c t e d a f t e r the samples were 

composited i n the f i e l d , which means t h a t the samples were 

biased low f o r v o l a t i l e s . Laboratory r e p o r t s w i t h QA/QC 

were not provided. I n d u s t r y d i d use EPA methods s i m i l a r t o 

those used by OCD except f o r the " s o l u b l e " f r a c t i o n i n the 

use of TCLP. 

Next s l i d e , please. 

I n d u s t r y task f o r c e r e p r e s e n t a t i v e s accompanied 

OCD on both of our sampling programs, both the one i n the 

southeast and the northwest. I n d u s t r y task f o r c e " s p l i t " 

s o i l and sludge samples w i t h OCD. 

Next sample [ s i c ] , please. 

I' d l i k e t o discuss other i n v e s t i g a t i o n s of 

o i l f i e l d waste, p r i m a r i l y by EPA. I n EPA's 1987 r e p o r t t o 

Congress, which was e n t i t l e d Management of Wastes from the 

E x p l o r a t i o n , Development and Production of Crude O i l , 

N a t u r a l Gas and Geothermal Energy — 

Next s l i d e . 

— EPA conducted some sampling, and they were 

focused on produced water and d r i l l i n g muds, and they 

sampled — EPA sampled a t o t a l of 42 sludge samples, 59 

l i q u i d samples a t 19 d r i l l s i t e s , 23 pro d u c t i o n s i t e s , f o u r 

c e n t r a l i z e d p i t s and three c e n t r a l i z e d treatment f a c i l i t i e s 

f o r the f o l l o w i n g c o n s t i t u e n t s : 
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Next s l i d e , please. 

There was a t o t a l here of 534 t o t a l analytes. 

They analyzed f o r v o l a t i l e s , s e m i - v o l a t i l e s , d i o x i n s and 

furans, p e s t i c i d e s , h e r b i c i d e s , as w e l l as metals. And 

then they also analyzed f o r conventional analytes by wet 

chemistry, and t h a t was equivalent t o our general 

chemistry, and they also determined the waste 

c h a r a c t e r i s t i c s , whether they were c o r r o s i v e , i g n i t a b l e or 

r e a c t i v e . 

And they had a t o t a l of 534 analyte s , we had — 

i n OCD's sampling program we had a l i t t l e b i t over 2 00 

samples. 

EPA — 

Next s l i d e . 

— detected 134 c o n s t i t u e n t s out of the 534 

analytes. That's about a l- o u t - o f - 3 r a t i o of p o s i t i v e 

d e t e c t s , and t h a t ' s about what OCD observed. 

Next sample [ s i c ] . 

Other studies of crude o i l , produced water and 

hydrocarbon c o n s t i t u e n t s , excluding o i l f i e l d s e r v i c e s 

waste, were analyzed by EPA i n a r e p o r t of 2000 e n t i t l e d 

the Associated Waste Report. They detected 72 p o s i t i v e l y 

detected c o n s t i t u e n t s i n completion and workover wastes. 

Also i n 2 000 EPA reported, i n i t s Sector Notebook 

P r o j e c t - O i l and Gas E x t r a c t i o n I n d u s t r y , a s i n g l e t a b l e , 
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t a b l e 5, f o r produced water e f f l u e n t c oncentrations. They 

detected 47 c o n s t i t u e n t s . 

Okay, so what's i n t h a t p i t ? What d i d OCD 

determine? 

I n our f i n a l summary I would p o i n t out t h a t we 

sampled — we note t h a t temporary and permanent p i t s , 

below-grade tanks and sumps are used t o manage l a r g e 

volumes of f l u i d s and s o l i d s . The f l u i d s and s o l i d s 

c o n t a i n several dozen, i f not hundreds or even thousands, 

of compounds and isomers. EPA has determined t h a t these 

f l u i d s and s o l i d s do not need t o be handled as hazardous 

waste. 

Next. 

The f l u i d s and s o l i d s managed i n p i t s d u r i n g the 

a c t i v e l i f e of the p i t are "product" when being used f o r 

the intended purposes and are not "wastes". 

Next, please. 

During the a c t i v e l i f e of a p i t — or the p i t — 

f l u i d s may be released i n t o the environment as a r e s u l t of 

leaks and s p i l l s . The same f l u i d t h a t was a "product" i s 

c l a s s i f i e d now as a "waste" when i t i s released i n t o the 

environment, and i t must be handled a p p r o p r i a t e l y . 

Next. 

A f t e r a c t i v e l i f e of the p i t , a l l f l u i d s and 

s o l i d s become "waste" a t some p o i n t and must be handled 
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a p p r o p r i a t e l y a t closure. However, when recy c l e d or r e ­

used, p i t contents are not "waste". 

I should p o i n t out t h a t Mr. Chavez, among h i s 

other presen t a t i o n s , w i l l be addressing what's c a l l e d P2 or 

p o l l u t i o n prevention, and he w i l l be t a l k i n g about 

r e c y c l i n g and re-using. 

F i n a l l y , p a r t 17, the new proposed p i t r u l e , 

s p e c i f i e s both the general performance standards and the 

enforceable t e c h n i c a l standards t h a t are necessary t o 

ensure t h a t the o i l and gas i n d u s t r y manages and disposes 

of o i l f i e l d wastes a p p r o p r i a t e l y . 

That's a l l of 15 and 16. 

Q. Thank you. And w i t h the indulgence of the 

Commission, you may continue w i t h your t e c h n i c a l 

p r e s e n t a t i o n , E x h i b i t Number 18, regarding e x p l o r a t i o n and 

prod u c t i o n waste management. 

A. Yes, I would r e f e r t o E x h i b i t 17, which again was 

a voluminous OCD p i t sampling compendium, and a l l the 

r e s u l t s have placed i n there on CD. 

E x h i b i t 18 i s e n t i t l e d E x p l o r a t i o n and Production 

and Waste Management. 

Next s l i d e , please. 

This i s r e p e t i t i o u s , I apologize, but what i s 

p a r t 17? 

OCD determined t h a t "sensible waste management" 
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f o r e x p l o r a t i o n and production wastes, j u s t as w i t h p a r t 

36, o r i g i n a l l y known as Rule 53, could best be achieved by 

r e q u i r i n g i n d u s t r y t o f o l l o w s p e c i f i e d best management 

plans using the best demonstrated a v a i l a b l e technology, or 

BDAT, wh i l e s t i l l a l l o w i n g the o p p o r t u n i t y f o r exceptions 

under appropriate circumstances. 

And what I mean by t h i s i s , the best management 

plan i s b a s i c a l l y what we're proposing i n our p i t r u l e 17. 

The best demonstrated a v a i l a b l e technology i s the closed 

loop system, combined w i t h a p p r o p r i a t e l y l i n e d p i t s or 

a p p r o p r i a t e l y l i n e d deep-trench — deep-burial trenches. 

Next, please. 

Part 17 i s also designed t o s t r i k e a balance 

between the operator's need f o r p r a c t i c a b i l i t y and the 

OCD's need f o r e n f o r c e a b i l i t y by s p e c i f y i n g both general 

performance standards and t e c h n i c a l standards. 

Q. While you're mentioning t h a t , t h e r e were some 

questions r a i s e d t h i s morning about the existence of these 

p r e s c r i p t i v e standards. 

I f you have p r e s c r i p t i v e standards, i s an 

operator i n v i o l a t i o n j u s t because what they do does not 

conform t o t h a t p r e s c r i p t i v e standard? 

A. Yes, i f i t ' s s p e c i f i e d i n r e g u l a t i o n , they would 

be i n v i o l a t i o n . I f i t says 20-mil and they haven't g o t t e n 

the exception, then they would be i n v i o l a t i o n of the 
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requirement t h a t s p e c i f i e s 20-mil. 

Q. Now i f you were going t o enforce a performance 

standard, on the other hand, what would you have t o do, i f 

you f e l t the operator's — what the operator was doing d i d 

not meet t h a t performance standard? 

A. A general performance standard says something 

along the l i n e s of p r o t e c t human h e a l t h and the 

environment, make sure t h a t the contents are managed 

a p p r o p r i a t e l y . That can be i n t e r p r e t e d even by people who 

— r e s p e c t i v e l y disagreeing among themselves w i t h what t h a t 

means. Companies could disagree w i t h what i s meant by 

t h a t , the OCD could have another i n t e r p r e t a t i o n . 

I t ' s a good over-arching goal t h a t we should a l l 

s t r i v e f o r , i s t o p r o t e c t human h e a l t h and the environment, 

but i t may not t e l l a prudent operator e x a c t l y what we mean 

by t h a t . And they may determine t h a t 12-mil i s f i n e , or 

even 6-mil i s f i n e , w i t h t h e i r experience. Our experience 

would d i c t a t e , and what we're recommending t o the 

Commission i n the proposed r u l e s , i s t h a t 2 0-mil be the 

standard, f o r example. 

Q. And i f you were t o undertake t o enforce a 

performance standard, would you have t o p o t e n t i a l l y present 

evidence t o a decision-maker t o show t h a t what you were 

r e q u i r i n g was a c t u a l l y necessary? 

A. I t h i n k so. I t h i n k t h a t t h e r e could be two 
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scenarios. 

One i s , an inspector goes out t o a s i t e , and 

perhaps they go out t o a s i t e before the p i t l i n e r , f o r 

example, i s a c t u a l l y i n s t a l l e d , and has a discu s s i o n w i t h 

them saying, That's not an adequate anchor t r e n c h . They 

can have t h a t discussion before any s o r t of p o t e n t i a l 

v i o l a t i o n would occur, and they could work t h i n g s out. 

But i f i t happens a f t e r the f a c t t h a t an 

ins p e c t o r goes out t o a s i t e and sees t h a t , w e l l , the winds 

have whipped up and blown the l i n e r i n t o the p i t because 

t h e r e wasn't an adequate anchor t r e n c h , you could make the 

argument t h a t i t was never appropriate i n the f i r s t place. 

But I t h i n k t h a t some operators would take exception t o 

t h a t and argue t h a t i n t h e i r experience they d i d n ' t have t o 

have a berm, they d i d n ' t have t o have an anchor t r e n c h , and 

t h a t they were using something t h a t they were comfortable 

w i t h . And so i t would lead t o an argument t h a t might need 

t o be resolved by s e t t i n g a hearing before a Hearing 

Examiner or before the Commission. 

Q. Can a performance standard — I'm s o r r y , can a 

p r e s c r i p t i v e r u l e , then, be enforced w i t h considerably less 

expenditure of enforcement time, i n your o p i n i o n , than a 

general performance standard? 

A. I t h i n k c l e a r l y i t could. 

Q. Continue. 
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A. Next s l i d e , please. 

The next few s l i d e s are a l l taken from t h i s EPA 

p u b l i c a t i o n e n t i t l e d Exemption o f O i l and Gas E x p l o r a t i o n 

and Produc t ion Wastes f rom Federal Hazardous Waste 

Regu la t ions . This i s the most recent i n a s e r i e s of 

brochures issued by EPA t o help i n d u s t r y w i t h t he 

understanding where the RCRA guidance helps them or could 

h u r t them. 

Next, please. 

I t s t a r t s o f f by saying, Sensible waste 

management begins w i t h "good housekeeping." Prudent 

operators design e x p l o r a t i o n and production f a c i l i t i e s and 

processes t o minimize p o t e n t i a l environmental t h r e a t s and 

l e g a l l i a b i l i t i e s . EPA promotes sensible waste management 

p r a c t i c e s through a number of j o i n t e f f o r t s w i t h 

o r g a n i z a t i o n s such as API — which i s the American 

Petroleum I n s t i t u t e — i n d i v i d u a l s t a t e s , and the 

I n t e r s t a t e O i l and Gas Compact Commission, IOGCC. The 

f o l l o w i n g waste management suggestions have been compiled 

from p u b l i c a t i o n s produced by these o r g a n i z a t i o n s as w e l l 

as from l i t e r a t u r e a v a i l a b l e from i n d u s t r y t r a d e 

a s s o c i a t i o n s , trade j o u r n a l s , and EPA. 

Next. 

These are some of the suggested waste management 

p r a c t i c e s t h a t EPA published i n t h i s document, and the ones 
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i n red are p a r t i c u l a r l y r e l e v a n t t o the p i t r u l e t h a t we're 

t a l k i n g about today. 

EPA recommends t h a t you use closed loop mud 

systems when p r a c t i c a l , p a r t i c u l a r l y w i t h o i l - b a s e d muds. 

Operators should review m a t e r i a l s a f e t y data 

sheets, MSDSs, of ma t e r i a l s used, and s e l e c t l ess t o x i c 

a l t e r n a t i v e s when possible. 

Operators should minimize waste generation, such 

as by designing systems w i t h the smallest volumes p o s s i b l e , 

e.g. — f o r example, d r i l l i n g mud systems. 

Operators should reduce the amount of excess 

f l u i d s e n t e r i n g reserve and production p i t s . 

These are general performance standards t h a t I 

t h i n k i t ' s very hard t o argue w i t h . 

Continue. 

EPA suggests t h a t operators keep a l l non-exempt 

wastes out of reserve or production p i t s . 

Operators should design the d r i l l i n g pad t o 

co n t a i n storm water and rigwash. 

Operators should recycle and re-use o i l - b a s e d 

muds and high d e n s i t y brines when p r a c t i c a l . 

Operators should perform r o u t i n e equipment 

in s p e c t i o n s and maintenance t o prevent leaks and emissions. 

Obviously, an ounce of prevention i s worth a pound of cure. 

Next, please. 
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EPA suggests t h a t operators r e c l a i m o i l d e b r i s 

and tankbottoms when p r a c t i c a l . 

They should minimize the volume of m a t e r i a l s 

s t o r e d a t f a c i l i t i e s . 

They should construct adequate berms around 

m a t e r i a l s and waste storage areas t o contain s p i l l s . And 

these are berms around product storage areas r a t h e r than 

the d r i l l i n g p i t s , I should p o i n t out. 

Operators should perform r o u t i n e i n s p e c t i o n s of 

m a t e r i a l s and waste storage areas t o l o c a t e damaged or 

le a k i n g containers. 

And f i n a l l y , operators should t r a i n t h e i r 

personnel t o use sensible waste management p r a c t i c e s . 

Next. 

I ' d l i k e now t o t a l k about OCD's p o s i t i o n on the 

100-mile-radius p r o v i s i o n . We've r e q u i r e d i t and put i t 

i n t o the proposed r u l e because we do not want t o encourage 

i n d u s t r y t o dispose of p i t contents o n - s i t e , because on-

s i t e d i s p o s a l i s the l e a s t d e s i r a b l e type of waste 

management. 

OCD — 

MR. HISER: Objection t o t h a t , Mr. Chairman. I s 

the witness p u r p o r t i n g t o s t a t e t h a t as a matter of f a c t or 

as a matter of h i s personal or p r o f e s s i o n a l opinion? 

CHAIRMAN FESMIRE: Mr. Brooks? 
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MR. BROOKS: May I ask the witness t h a t question? 

CHAIRMAN FESMIRE: Sounds l i k e a r e a l good one. 

Might have t o ask i t , since i t ' s been r a i s e d . 

MR. BROOKS: I t h i n k I would have t o ask the 

witness t h a t question. 

CHAIRMAN FESMIRE: Okay. 

Q. (By Mr. Brooks) Mr. von Gonten, you are — you 

have spent a l o t of your p r o f e s s i o n a l career working w i t h 

waste management, have you not? 

A. Yes, I have. 

Q. And i s i t your opinion as a p r o f e s s i o n a l i n t h a t 

f i e l d — when you say on t h i s s l i d e t h a t o n - s i t e d i s p o s a l 

i s the l e a s t d e s i r a b l e type of waste management, i s t h a t 

your o p i n i o n based on your e x p e r t i s e and experience i n t h a t 

f i e l d ? 

A. I t i s , and also based on t r a i n i n g . I t i s also 

p a r t of p o l l u t i o n prevention t h a t w i l l be discussed by a 

l a t e r testimony by OCD s t a f f . 

Q. I s i t also based on your review of the 

l i t e r a t u r e , p r o f e s s i o n a l l i t e r a t u r e on the su b j e c t of — 

A. I t i s . 

Q. — waste management? 

A. I ' l l continue? 

CHAIRMAN FESMIRE: Just a second. Does t h a t — 

Mr. Hiser, does t h a t s a t i s f y your objection? 
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MR. HISER: I b e l i e v e you c l a r i f i e d i t ' s h i s 

o p i n i o n , thank you. 

CHAIRMAN FESMIRE: Thank you. 

Continue, Mr. Brooks. 

Q. (By Mr. Brooks) You may continue. 

A. I ' d also p o i n t out t h a t t h i s i s more than my 

o p i n i o n ; I'm speaking f o r the Environmental Bureau. When 

we sat down and went through the various d r a f t s l i n e by 

l i n e , we a c t u a l l y discussed what was needed and why. 

MR. HISER: Mr. Chairman, I then have t o r i s e t o 

make my o b j e c t i o n one more time. Previously we were t o l d 

t h a t i t was h i s p r o f e s s i o n a l opinion as a witness, now I'm 

t o l d t h a t i t ' s h i s speaking on behalf of the Environmental 

Bureau. So i s t h i s an advocacy p o s i t i o n by the Bureau, or 

i s t h i s h i s p r o f e s s i o n a l opinion as an expert witness? 

I t ' s not c l e a r t o me which he's speaking as. 

CHAIRMAN FESMIRE: Well, Mr. Hiser, I t h i n k he's 

been c l e a r i n t h a t i t i s both, and I ' l l o v e r r u l e your 

o b j e c t i o n . 

MR. HISER: Thank you. 

THE WITNESS: To continue, o n - s i t e d i s p o s a l i n 

New Mexico has l e d t o an unknown and unknowable number of 

unmarked p i t s , probably several hundred thousand open 

dumps. 

Next, please. 
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The 100-mile-radius p r o v i s i o n , c o n t i n u - — 

f u r t h e r discussion on t h a t . The cumulative e f f e c t of these 

s i t e s i s of concern t o OCD because i t cannot be c a l c u l a t e d 

w i t h c e r t a i n t y . But i t c e r t a i n l y must have a s t r o n g l y 

negative impact on the environment, because the 

u n s t a b i l i z e d waste contents have the p o t e n t i a l t o migrate 

v e r t i c a l l y downward and contaminate w e l l water and migrate 

h o r i z o n t a l l y t o contaminate the surface water. 

MS. FOSTER: Objection. The nature of my 

o b j e c t i o n , Mr. Chairman, i s t h a t t h i s statement i s 

completely and wholly speculative. And again, i f t h i s i s 

h i s personal opinion as an expert, I t h i n k he should s t a t e 

as such, t h a t i t ' s h i s personal opinion. 

CHAIRMAN FESMIRE: I'm going t o o v e r r u l e t he 

o b j e c t i o n . I t h i n k he's been q u a l i f i e d as an expert and i s 

t e s t i f y i n g as an expert and has i n d i c a t e d , where i t needs 

t o be, what i s h i s personal opinion and what's h i s 

p r o f e s s i o n a l o p inion. I would s u s t a i n an o b j e c t i o n t o h i s 

personal o p i n i o n , but where i t ' s based on h i s p r o f e s s i o n a l 

knowledge and e x p e r t i s e , I would o v e r r u l e the o b j e c t i o n . 

MS. FOSTER: Okay, but again, as t o the nature of 

the s p e c u l a t i o n i n t h i s statement t h a t i s made — 

CHAIRMAN FESMIRE: Ms. Foster, would you l i k e a 

running o b j e c t i o n , then? 

MS. FOSTER: I would — 
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CHAIRMAN FESMIRE: Okay. 

MS. FOSTER: — t o any sp e c u l a t i v e statements 

t h a t t h i s witness would make, yes, thank you. 

CHAIRMAN FESMIRE: Okay, I'm going t o o v e r r u l e 

the o b j e c t i o n , but we w i l l note t h a t there i s a running 

o b j e c t i o n t o h i s personal opinion — or t o h i s o p i n i o n as 

st a t e d i n h i s testimony. 

MS. FOSTER: Thank you. 

THE WITNESS: Continue, please? 

Q. (By Mr. Brooks) Continue. 

A. On-site disposal of p i t contents i n d i s p o s a l 

trenches or where a p i t has been abandoned a f t e r being — 

a f t e r b u l l d o z i n g f i l l on top of u n s t a b i l i z e d o i l f i e l d 

wastes means t h a t there w i l l always be the r i s k t h a t 

i n d i v i d u a l s would d i g or trench i n t o the dump and cause 

a d d i t i o n a l new releases. 

This has a c t u a l l y happened i n the State of New 

Mexico. This i s a s i t e which i s r e f e r r e d t o as the 

Westgate case. This i s a s i t e where a house was 

constructed on an o l d p i t l o c a t i o n and had t o be razed t o 

the ground. 

Next s l i d e . 

The contamination a t the o l d s i t e was so great 

t h a t they a c t u a l l y had t o put up a — I would r e f e r t o t h i s 

as a containment b u i l d i n g over the l o c a t i o n w h i l e they were 
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conducting remediation. 

Next, please. 

The only reason, r e a l l y , t o allow o n - s i t e 

d i s p o s a l i n the f u t u r e i s when there i s a c l e a r economic 

burden t h a t r e s u l t s as a consequence of new operations 

outside the e x i s t i n g i n f r a s t r u c t u r e of the o i l and gas 

waste management i n d u s t r y . 

I f t h e r e are new dis c o v e r i e s made i n New Mexico 

which lead t o a new tr e n d located i n an area not serv i c e d 

by the o i l and gas waste management i n d u s t r y , then market 

forces w i l l step i n t o f i l l t h a t gap, i n my o p i n i o n . 

Continue? 

Q. Continue. 

A. I n d u s t r y should not be allowed t o dispose of 

o i l f i e l d waste o n - s i t e except i n c e r t a i n l i m i t e d 

circumstances, t h a t i s , only w i t h landowner or surface 

owner approval and only i n p r o p e r l y engineered deep 

trenches. 

And I should p o i n t out t h a t they should also have 

t o meet the s i t i n g c r i t e r i a . 

Next, move t o the TPH closure standard f o r a 

deep-trench b u r i a l . 

We have proposed a 2500-milligram-per-kilogram 

TPH standard f o r o n - s i t e disposal i n a deep-trench b u r i a l . 

We d i d so because i t encourages the operators t o promptly 
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remove the f r e e o i l and condensate from p i t s , and we don't 

b e l i e v e t h a t operators should be allowed t o leave 

hydrocarbon s o i l i n place because t h a t i s not proper waste 

management. And the 2 500 standard i s also c o n s i s t e n t w i t h 

p a r t 36 and has already been reviewed and approved by the 

O i l Conservation Commission. 

Next, please. 

I f a trench has been compromised, then i t i s a 

conservative — the 2500 number i s a conservative and 

p r o t e c t i v e concentration. 

V o l a t i l e f r a c t i o n s — f o r example, BTEX, benzene, 

toluene, ethylbenzene and xylenes — u s u a l l y w i l l have 

almost been completely v o l a t i l i z e d i n our experience. 

I t i s c o n s i s t e n t w i t h , but not i d e n t i c a l t o , the 

ED 1000-milligram-per-kilogram standard which i s used f o r 

the s o l i d waste l a n d f i l l s . 

Q. Now when you say " i t " , are you t a l k i n g about the 

2 500-milligrams-per-kilogram TDH standard f o r deep-trench 

b u r i a l ? 

A. Yes. 

Q. Continue, page 18. 

OCD's data shows t h a t the 2500-milligrams-per-

kilogram standard i s achievable, even i n landfarm w i t h 

degraded heavy hydrocarbons. And t h i s was an issue t h a t 

was discussed a t some length i n the surface waste 
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management f a c i l i t y rulemaking. 

I t ensures t h a t — 

Q. Now I ' l l i n t e r r u p t you on t h a t . I n t h a t 

proceeding d i d OCD do some sampling and a n a l y s i s of 

landfarm — 

A. We d i d . 

Q. — wastes? 

And i s your opinion based i n p a r t on the r e s u l t s 

of those — t h a t sampling? 

A. Yes, t h a t i s the OCD data t h a t I am r e f e r r i n g t o . 

Q. Continue. 

A. The standard ensures t h a t o i l y waste w i l l not 

a e r o b i c a l l y degrade a f t e r i n i t i a l l y being b u r i e d , f o l l o w e d 

by a long-term anaerobic degradation r e s u l t i n g i n the 

f o r m a t i o n of organic acids or other undesirable degradation 

by-products such as gases. 

Next page, please. 

Sampling data have documented, OCD sampling data 

— and I'm r e f e r r i n g now t o the p i t sampling program of 

2 007 — have documented t h a t organic compounds are 

r o u t i n e l y managed by i n d u s t r y i n p i t s and t h a t t e s t i n g and 

treatment f o r these organics should l o g i c a l l y be p a r t of 

the closure and disposal process pursuant t o subsection A 

of 19.15.17.11 NMAC. And t h a t ' s the proposed r u l e 

c i t a t i o n . 
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Q. (By Mr. Brooks) Okay. Mr. von Gonten, I'm going 

t o ask you about E x h i b i t s 13, 15, 16 and 18. Were those 

e x h i b i t s prepared by you — were those e x h i b i t s , w i t h the 

exception — There's some photographs i n some of those 

e x h i b i t s , but w i t h the exception of those photographs i n 

those e x h i b i t s , were those e x h i b i t s prepared by you or 

compiled by you from published data sources? 

A. Yes, they were. 

MS. FOSTER: I'm so r r y , Mr. Chairman, could I 

have t h a t l i s t again? And does t h a t i nclude E x h i b i t 13B 

and 13C? 

MR. BROOKS: Does not. 

MS. FOSTER: I t ' s j u s t 13, and then the r e s t of 

the l i s t again? 

MR. BROOKS: 13, 15, 16 and 18. 

MS. FOSTER: Thank you. 

MR. BROOKS: I'm so r r y , I should exclude 16 

because there's s p e c i a l considerations w i t h regard t o 16. 

Let's say 13, 15 and 18. 

THE WITNESS: The answer i s , I prepared them. 

Q. (By Mr. Brooks) Okay. Now, l o o k i n g a t the 

e x h i b i t — a t the photographs t h a t are included i n 15, are 

these photographs copies of photographs t h a t are also 

included i n 13B or 13C? 

A. I'm so r r y , repeat the question. 
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Q. The photographs t h a t are included i n E x h i b i t 15, 

are they copies of photographs t h a t are also included i n 

E x h i b i t 13B or 13C? 

A. Some of them are. Some of them are only found i n 

E x h i b i t 15. 

Q. Okay, can you t e l l me which ones are only found 

i n E x h i b i t 15? 

A. E x h i b i t 15, s l i d e 5, I don't b e l i e v e , was shown 

p r e v i o u s l y , and i t was used t o i l l u s t r a t e OCD s t a f f 

a c t u a l l y c o l l e c t i n g samples. 

Q. Now s l i d e 5, was t h a t a p a r t of the southeast 

i n v e s t i g a t i o n or the northwest? 

A. That was a c t u a l l y the southeast. 

Q. Okay, continue. 

A. S l i d e 7 was not included, as f a r as I can 

r e c o l l e c t , i n 13B and -C. 

CHAIRMAN FESMIRE: Boy, they've got some homely 

employees, don't they? 

(Laughter) 

Q. (By Mr. Brooks) And was s l i d e 7 of E x h i b i t 15 a 

p a r t of the southeast or the northwest i n v e s t i g a t i o n ? 

A. I t was from the northwest. 

Q. Okay. Does s l i d e 7 f a i r l y and a c c u r a t e l y 

represent what occurred there and — 

A. Yes, i t does — 
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Q. Okay. Continue then — 

A. — i t was t o i l l u s t r a t e a p o i n t of OCD s t a f f 

c o l l e c t i n g i n f o r m a t i o n about the p i t . 

Q. And i s i t a f a i r and accurate r e p r e s e n t a t i o n of 

what was done? 

A. Yes, i t was. 

Q. Okay, continue. 

A. I t h i n k i n E x h i b i t 15 we d i d see s l i d e 10, so 

t h a t ' s a repeat. S l i d e — 

Q. What about s l i d e 9? 

A. I t h i n k t h a t i s also a repeat. That i s from the 

southeast. 

Q. Okay, and s l i d e 11? 

A. S l i d e 11, I would say t h a t these photographs were 

— may have been zoomed i n t o , t o make a p o i n t i n my 

pr e s e n t a t i o n on E x h i b i t 15, so they may not be the exact 

same s l i d e , but — 

Q. They're copies of the same — 

A. — they are a copy of a p a r t of each s l i d e . 

Q. Okay. 

A. S l i d e 11 i s a d u p l i c a t e of e i t h e r E x h i b i t 13B or 

-C. S l i d e 13 i s new. 

Q. Okay — 

A. I be l i e v e t h i s i s a s l i d e of the southeast. 

Q. Okay, s l i d e 14? 
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A. 14 i s a s l i d e t h a t was taken from the northwest, 

I b e l i e v e , and i s a closeup of a s t i t c h e d seam. 

Q. And I seem t o r e c a l l t h a t the not so close up was 

i n E x h i b i t 13B; i s t h a t correct? 

A. That's c o r r e c t . 

Q. Okay, s l i d e 15? 

A. S l i d e 15 i s a d u p l i c a t e s l i d e , and t h a t was 

taken, I b e l i e v e , i n the southeast. 

Q. S l i d e 16? 

A. That i s also a d u p l i c a t e . 

Q. And I know t h a t 17 was, but — That's the dead 

b i r d , c o r r e c t ? 

A. Correct. 

Q. And s l i d e 18, t h a t ' s — we've got several copies 

of t h a t i n — 

A. Yes, i t has been prominently d i s p l a y e d i n several 

e x h i b i t s . 

Q. Okay. Now w i t h regard t o OCD E x h i b i t 16, was 

t h a t prepared by you from the data t h a t i s included i n the 

compendium — what you c a l l the compendium t h a t i s OCD 

E x h i b i t 17? 

MS. FOSTER: Objection. E x h i b i t 16 i s the one 

t h a t you were going t o give us some time t o compare the 

o r i g i n a l e x h i b i t t h a t was given t o us and the changes t h a t 

Mr. van Gonten made over t h a t four-day p e r i o d . So then 
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again I would ask f o r some time, i f you gave me t o the end 

of the week, Mr. Chairman, t o review the two documents, and 

then I would ask a t t h a t time, i f necessary, t o have Mr. 

van Gonten come back on the stand f o r cross-examination as 

i t p e r t a i n e d t o t h a t e x h i b i t . 

MR. BROOKS: I believe we've already agreed t o 

t h a t , Ms. Foster. 

CHAIRMAN FESMIRE: Ms. Foster, I guess I don't 

understand. Are you o b j e c t i n g t o admission on t h a t basis, 

or — 

MS. FOSTER: Yes, I am, I'm o b j e c t i n g t o the 

admission or discussion of E x h i b i t 16 a t t h i s time. I 

bel i e v e j u s t a minute ago Mr. Brooks s t a t e d t h a t t h e r e was 

a question, considerations w i t h E x h i b i t 16, so he wasn't 

going t o move i t i n t o evidence a t t h i s time. 

CHAIRMAN FESMIRE: Mr. Brooks? 

MR. BROOKS: I don't r e c a l l what I s t a t e d , Mr. 

Chairman. I d i d s t a t e t h a t we would agree t o have Mr. von 

Gonten a v a i l a b l e f o r cross-examination w i t h regard t o the 

re v i s e d E x h i b i t 16 a f t e r counsel has had an o p p o r t u n i t y t o 

review. 

CHAIRMAN FESMIRE: Okay. Ms. Foster, I t h i n k 

your question i s t o accuracy, and the question here i s t o 

a d m i s s i b i l i t y , and I t h i n k w e ' l l go ahead. And i f Mr. 

Brooks i s going t o move i n t h a t d i r e c t i o n , I w i l l consider 
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i t when he moves t h a t . 

MR. BROOKS: Thank you, Mr. Chairman. 

Q. (By Mr. Brooks) Now E x h i b i t 17, i s i t the a c t u a l 

data r e p o r t t h a t — i s t h a t the a c t u a l data r e p o r t t h a t was 

made t o you by the l a b o r a t o r i e s t h a t d i d the a n a l y s i s f o r 

the O i l Conservation D i v i s i o n ' s sampling program? 

A. I t includes a l l the paper copies t h a t were 

submitted t o the OCD by the la b o r a t o r y . 

Q. Okay — 

THE WITNESS: Mr. Brooks, may I discuss something 

w i t h you? 

MR. BROOKS: Pardon me? 

THE WITNESS: May I discuss something w i t h you 

before we continue? 

MR. BROOKS: Mr. Chairman, may I have a moment t o 

discuss a matter w i t h the witness? 

CHAIRMAN FESMIRE: I s there an o b j e c t i o n t o that ? 

MR. CARR: (Shakes head) 

MR. HISER: (Shakes head) 

CHAIRMAN FESMIRE: Since there's no o b j e c t i o n , 

w e ' l l a l l o w a conference. I'm not sure we want t o get i n t o 

t h i s h a b i t . 

MR. BROOKS: I agree w i t h t h a t , Mr. Chairman. 

(Off the record) 

MR. BROOKS: Mr. Chairman, Mr. von Gonten has 
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po i n t e d out t o me t h a t he has not had an o p p o r t u n i t y t o 

make one of h i s presentations and would l i k e t o do so a t 

t h i s time. I t was my mistake t h a t I d i d not ask him t o do 

so. 

CHAIRMAN FESMIRE: Okay, what are we going t o do 

w i t h the fou n d a t i o n a l work you've done on the — 

MR. BROOKS: I t h i n k i t would be probably 

e f f i c i e n t , since t h a t i s f r e s h i n the court's mind, i f I go 

ahead and tender the e x h i b i t s t h a t I've already l a i d a 

foundation f o r . 

CHAIRMAN FESMIRE: Okay, l e t ' s do t h i s . You 

haven't passed the witness, so — 

MR. BROOKS: I have not passed the witness, Mr. 

Chairman. 

CHAIRMAN FESMIRE: Okay. 

MR. BROOKS: Thank you, Mr. Chairman. 

Now the e x h i b i t t h a t — I t h i n k I may have an 

incomplete copy, I apologize. 

At t h i s time we would tender i n t o evidence 

E x h i b i t s 13, 13C — I'm sorr y , 13B, t h a t ' s — no. No, no, 

no, no. I was r i g h t the f i r s t time. 13C, t h a t ' s the 

northwest p i c t o r i a l p r e s e n t a t i o n , 15, 16, 17 and 18. 

CHAIRMAN FESMIRE: Any objections? 

MR. HISER: Mr. Chairman, we would o b j e c t t o 

E x h i b i t 13 i n s o f a r as i t contains page 3. My o b j e c t i o n can 
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be redressed by s t i p u l a t i o n i f Mr. Brooks would be amenable 

t o i t , and t h a t s t i p u l a t i o n would be t o the f a c t t h a t 

although these may be addressed by the p i t task f o r c e , i t 

does not mean t h a t they a c t u a l l y were addressed by the p i t 

task f o r c e , or necess a r i l y by t h i s Commission e i t h e r . I 

simply wish t o make sure t h a t there's not a presumption 

t h a t these t o p i c s have been addressed and t h a t ' s not y e t i n 

the record. 

MR. BROOKS: Now I'm so r r y , what i s i t you're 

o b j e c t i n g — which — 

MR. HISER: I t ' s E x h i b i t 13, page 3. 

MR. BROOKS: E x h i b i t 13, page 3. 

May I ask the witness a question about t h i s a t 

t h i s p o i n t ? 

CHAIRMAN FESMIRE: I ' l l t e l l you what. Why don't 

you j u s t ask the witness which of these proposed issues 

were addressed a t the meeting, and we can address Mr. 

Hiser's o b j e c t i o n i f he asks t h a t question. 

MR. BROOKS: Well, of course the concern I would 

have i s t h a t Mr. von Gonten d i d not p a r t i c i p a t e i n a l l of 

the task f o r c e meetings, so he would not be i n a p o s i t i o n 

t o t e s t i f y comprehensively t o what was discussed. 

CHAIRMAN FESMIRE: Okay, but he would know — he 

would have personal knowledge of some of these? 

MR. BROOKS: He would have personal knowledge of 
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some of these. 

CHAIRMAN FESMIRE: And I suggest, and I t h i n k Mr. 

Hiser w i l l agree w i t h me, t h a t i f you were t o address t h a t 

question t o him and you were t o i d e n t i f y which issues were 

covered, t h a t — and we could s t i p u l a t e t h a t the other 

issues haven't been t e s t i f i e d t o ye t . 

MR. BROOKS: Okay. Thank you, Mr. Chairman. 

CHAIRMAN FESMIRE: Mr. Hiser, would t h a t s a t i s f y 

your objection? 

MR. HISER: Yes, i t would, Mr. Chairman. 

Q. (By Mr. Brooks) Okay. Mr. von Gonten, can you 

t e s t i f y from t h i s l i s t as t o which of these issues were 

discussed i n the task f o r c e meetings t h a t you were a p a r t y 

to? 

A. Yes, I can. I should p o i n t out t h a t I b e l i e v e 

t h a t t h i s was included i n Secretary Prukop•s l e t t e r t o the 

members of the task f o r c e , and I beli e v e t h a t was also 

included i n E x h i b i t 14, which i s on CD. 

But t o answer the question, my r e c o l l e c t i o n of 

task f o r c e — Perhaps I could p o i n t out the ones t h a t I 

don't t h i n k were, r a t h e r than the ones t h a t were, i f t h a t 

would be acceptable? 

CHAIRMAN FESMIRE: Anything t h a t you can do 

q u i c k l y . 

THE WITNESS: On the l e f t - h a n d column, about 
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f o u r t h from the bottom, I'm not c e r t a i n what was meant by 

general water q u a l i t y issues. We c e r t a i n l y d i d t a l k about 

groundwater a great deal and j u s t p e r i p h e r a l l y , i f I 

remember c o r r e c t l y , about surface water. 

I don't remember any discussions about a i r 

q u a l i t y issues. 

I don't remember any discussion on task f o r c e 

about r e g i o n a l economics, although t h a t was brought up a t 

the p u b l i c outreach meetings as an issue. 

I don't remember being involved w i t h any 

discussions about p u b l i c n o t i c e , and I don't remember deed 

n o t i c e s . 

Although i t was probably always an issue t h a t was 

th e r e , I don't remember a s p e c i f i c discussion about 

cumulative impacts — 

MS. FOSTER: Objection as t o — Objecti o n as t o 

h i s statement, there probably was a statement. I f he was 

not t h e r e f o r the whole hearing, he cannot speculate as t o 

what was discussed when he was not t h e r e . 

CHAIRMAN FESMIRE: I t h i n k t h a t ' s p r e t t y c l e a r i n 

the context, but Mr. von Gonten, would you simply s t a t e , 

you know, what you remember, and not speculate? 

THE WITNESS: I'm addressing what I remember 

happened when I was on task f o r c e . 

CHAIRMAN FESMIRE: Okay. 
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THE WITNESS: To continue, I don't remember a 

d e t a i l e d discussion about cumulative impacts, I don't 

remember a d e t a i l e d discussion about environmental j u s t i c e 

issues, I don't remember discussing i n any d e t a i l about the 

inconsistency issues w i t h OCD i n Rule 202. 

I t h i n k those are the ones t h a t I don't r e c a l l 

a c t u a l l y being addressed, but they were on the agenda. 

CHAIRMAN FESMIRE: Okay. Does t h a t s a t i s f y your 

o b j e c t i o n , Mr. Hiser? 

MR. HISER: Thank you, Mr. Chairman. 

MR. BROOKS: Mr. Chairman, the — Mr. Jones who 

has not yet t e s t i f i e d — f o r reasons t h a t you may r e l a t e 

t o , I c a l l him Mr. Jones the lesser — w i l l be able t o 

t e s t i f y t o what went on i n the meetings of the task f o r c e 

committee t h a t Mr. von Gonten was not present a t . 

CHAIRMAN FESMIRE: Okay. 

MR. BROOKS: Also, I don't r e c a l l i f I tendered 

E x h i b i t 14. I d i d n ' t mean t o , because I have t o ask one 

other question of the witness before I tender E x h i b i t 14. 

CHAIRMAN FESMIRE: E x h i b i t 14 hasn't been 

tendered y e t . 

MR. BROOKS: Okay, very good. I b e l i e v e I have 

tendered the ones I intended t o , but i f you need me t o 

r e i t e r a t e them I w i l l do so. 

CHAIRMAN FESMIRE: Let me read them t o you: 13, 
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13C, 15, 16, 17 and 18. 

MR. BROOKS: I bel i e v e t h a t i s c o r r e c t , Mr. 

Chairman. 

CHAIRMAN FESMIRE: Are there any f u r t h e r 

o b j e c t i o n s t o those e x h i b i t s ? 

MS. FOSTER: Yes, Mr. Chairman, I've got q u i t e a 

few o b j e c t i o n s . 

On page 6 of E x h i b i t 13, I would ask t h a t t he 

bottom l i n e on t h a t s l i d e be s t r i c k e n , because there's some 

in c o n s i s t e n c i e s i n t h a t statement. 

CHAIRMAN FESMIRE: The bottom l i n e on page 6? 

MS. FOSTER: Yes, the sentence saying, OCD f i l e s 

are f u l l of photos of p i t s t h a t have been c l e a r l y 

compromised. I would e i t h e r l i k e a c l a r i f i c a t i o n t h a t 

those p i t s are temporary or permanent p i t s , d r i l l i n g p i t s 

or otherwise — 

CHAIRMAN FESMIRE: Denied, I don't t h i n k there's 

— I t h i n k there's s u f f i c i e n t evidence t o support t h a t 

statement. 

MS. FOSTER: Okay, w e l l then I b e l i e v e t h a t the 

statement i s much too general t o be included i n the 

statement — i n t h a t e x h i b i t . And i n t h a t instance, t h a t 

statement, I b e l i e v e , i s extremely inflammatory. 

MR. BROOKS: Mr. Chairman, i t ' s s u b ject t o cross-

examination. 
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CHAIRMAN FESMIRE: That i s c o r r e c t . Deny t h a t 

o b j e c t i o n . 

MS. FOSTER: Okay. As t o E x h i b i t 13C, I would 

l i k e t o go through the s l i d e s , because again the same 

o b j e c t i o n would be i t i s unclear i n the testimony t h a t ' s 

occurred whether those are permanent p i t s or temporary 

p i t s . 

CHAIRMAN FESMIRE: Again, t h a t i s sub j e c t t o 

cross-examination. You can cover those dur i n g your cross-

examination of t h i s witness. 

MS. FOSTER: Okay, I w i l l do so. 

CHAIRMAN FESMIRE: So t h a t o b j e c t i o n i s denied. 

MS. FOSTER: And — 18 — I don't b e l i e v e I have 

any s p e c i f i c o b j e c t i o n s t o 16, 17 or 18 t h a t I can't handle 

on cross-examination. Thank you. 

CHAIRMAN FESMIRE: Okay. So are th e r e any 

r e s i d u a l o b j e c t i o n s t o the i n t r o d u c t i o n of these e x h i b i t s ? 

MR. HISER: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Ms. Belin? 

MS. BELIN: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Mr. Jantz? 

MR. JANTZ: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Mr. Carr, get you t o — 

MR. CARR: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Okay. With t h a t , State's 
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E x h i b i t s 13, 13C as amended, 15, 16, 17 and 18 are admitted 

i n t o evidence. 

Q. (By Mr. Brooks) Very good. Mr. von Gonten, w i t h 

respect t o E x h i b i t 14 would you s t a t e again f o r the record 

what E x h i b i t 14 consists of? 

A. I t c o n s i s t s of a l l the e-mail t h a t was c i r c u l a t e d 

t o the members of the task f o r c e , and also v a r i o u s summary 

documents t h a t were generated by the task f o r c e and 

submitted v i a e-mail t o the members of the task f o r c e . 

Normally the way i t works i s , the task f o r c e 

f a c i l i t a t o r , Mr. Reese F u l l e r t o n , would be respo n s i b l e f o r 

g e t t i n g the summary notes w r i t t e n up, and those would be 

d i s t r i b u t e d t o the task f o r c e members, and there's r o u t i n e 

e-mail correspondence between the various task f o r c e 

members. 

MR. BROOKS: Okay. Mr. Chairman, we w i l l tender 

E x h i b i t Number 14 f o r the l i m i t e d purpose of showing what 

was discussed or what was considered by the task f o r c e . We 

do not o f f e r i t f o r the t r u t h of the matters s t a t e d i n the 

communications included. 

CHAIRMAN FESMIRE: Any objection? 

MS. FOSTER: Yes, your Honor. 

CHAIRMAN FESMIRE: We're going t o get a duet 

here, okay. 

MS. FOSTER: Go ahead, a f t e r you. 
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MR. HISER: Mr. Chairman, I guess I'm a l i t t l e 

b i t t r o u b l e d by t h i s being i n c o n s i s t e n t w i t h the r u l e s t h a t 

were set f o r t h by the Secretary of EMNRD, which was t h a t 

the task f o r c e would meet and t h a t the task f o r c e would 

then d e l i v e r an opinion i n the form of a r e p o r t t h a t would 

be s o r t of the r e s u l t s of what the task f o r c e was doing. I 

don't know t h a t the task for c e members contemplated t h a t 

a l l t h e i r e-mail and other s t u f f i s suddenly going t o be 

entered i n t o the record here. 

And so i t seems t o me t h a t the sense of t h a t 

whole t h i n g was t h a t there would be a f i n a l r e p o r t of the 

task f o r c e which would be entered i n t o the record of t h i s 

proceeding, t o which we as i n d u s t r y don't have an 

o b j e c t i o n . 

But I guess I'm caught a l i t t l e b i t askance a t 

the idea of having the whole proceeding i t s e l f entered i n t o 

the record of t h i s proceeding, since we d i d n ' t p a r t i c i p a t e 

i n t h a t i n the sense of being the i n d u s t r y committee as the 

i n d u s t r y committee, per se. 

CHAIRMAN FESMIRE: Mr. Brooks, do you have a 

response t o that ? 

MR. BROOKS: As I say, I am o f f e r i n g i t only f o r 

the purpose of showing what the task f o r c e — what 

exchanges occurred between the task f o r c e . I'm not sure i f 

Mr. Hiser i s making a relevancy o b j e c t i o n or i f he's making 
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a p r i v i l e g e — some ki n d of p r i v i l e g e o b j e c t i o n . 

MR. HISER: I guess t h a t Mr. Hiser*s o b j e c t i o n 

b a s i c a l l y i s t h a t the r u l e s of the task f o r c e was t h a t 

t h e r e would be a f i n a l consensus r e p o r t , t h i n g s were e i t h e r 

i n consensus or not i n consensus. And by i n t r o d u c i n g t h i s , 

which includes other discussions, e s s e n t i a l l y the D i v i s i o n 

i s seeking t o go around the agreement of the ground r u l e s 

of the task f o r c e by now seeking t o i d e n t i f y p o s i t i o n s t h a t 

members may have been t a k i n g , which i s i n c o n s i s t e n t w i t h 

the concept of a consensus or nonconsensus binder f o r the 

task f o r c e . I f t h a t makes sense. 

CHAIRMAN FESMIRE: I'm not g e t t i n g your p o i n t . 

MR. HISER: My p o i n t i s t h a t the agreement was 

t h a t t h i n g s would come from the task f o r c e by consensus or 

not a t a l l . By i n t r o d u c i n g the background discussions 

between the task f o r c e members, one i s now t a k i n g up issues 

where th e r e was not a consensus f i n d i n g , and we're now 

g e t t i n g the p o s i t i o n s of task f o r c e members, which seems t o 

me i n c o n s i s t e n t w i t h the ground r u l e s of the game t h a t were 

e s t a b l i s h e d by the Secretary of the Department of Energy, 

Minerals and Natural Resources, the Secretary. 

CHAIRMAN FESMIRE: Do you have access t o the 

document t h a t sets those ground rules? 

MR. HISER: I may, but not instantaneously. I'm 

sure t h a t since there are task force members s i t t i n g behind 
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me, they may have access t o t h a t . 

CHAIRMAN FESMIRE: Okay. Since i t ' s g e t t i n g l a t e 

i n the day what I'm going t o do i s defer a d e c i s i o n on t h a t 

o b j e c t i o n and tomorrow morning l e t you b r i n g me the — 

MR. HISER: I would appreciate t h a t , Mr. 

Chairman, because then I can check w i t h the task f o r c e 

members, since they may have an opinion on t h a t matter too, 

and I may have more t o share w i t h the — 

CHAIRMAN FESMIRE: Okay. 

MR. HISER: — Commission. Thank you. 

CHAIRMAN FESMIRE: Thank you. 

MR. BROOKS: Very good. 

CHAIRMAN FESMIRE: Mr. Brooks, so we w i l l not a t 

t h i s time admit 14 — 

MR. BROOKS: Very good. 

CHAIRMAN FESMIRE: — pending an i n v e s t i g a t i o n of 

the f a c t s surrounding the o b j e c t i o n . 

MS. FOSTER: Mr. Chairman, IPANM would also have 

an o b j e c t i o n t o t h a t motion, and we would also i n t e n d t o 

have a discussion w i t h the Commission about t h a t same 

e x h i b i t tomorrow. The o b j e c t i o n i s a c t u a l l y on a l i t t l e 

b i t d i f f e r e n t grounds than what were s t a t e d by Mr. Hiser. 

CHAIRMAN FESMIRE: Okay, and what would those 

grounds be? 

MS. FOSTER: Well, those grounds are t h a t I don't 
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b e l i e v e t h a t the task force members themselves had an 

understanding t h a t t h e i r communications, which they 

bel i e v e d were person-to-person conversations w i t h members 

of the OCD, would become p a r t of t h i s o f f i c i a l r ecord. 

And i n f a c t , i f these are going t o be taken — I 

understand t h a t they're not taken f o r the t r u t h of the 

matter asserted, but t h a t these communications are j u s t 

going t o be reported f o r the f a c t t h a t these communications 

d i d occur and what the nature was of those conversations, 

or the t o p i c matter of those conversations were, then we 

would have t o add every s i n g l e task f o r c e member onto our 

witness l i s t and have them discuss and respond t o the 

a l l e g a t i o n s t h a t are i n these e-mails concerning the 

discussions t h a t occurred, and what was the consensus and 

what was not. 

CHAIRMAN FESMIRE: Don't you t h i n k — 

MS. FOSTER: Again, you know, we would agree w i t h 

Mr. Hiser's statement t h a t we believe t h a t p u t t i n g these 

i n t o evidence w i t h o u t the consensus — b a s i c a l l y , i t does 

an end run around the consensus nature and f a c i l i t a t i v e 

nature of what t h a t task f o r c e was supposed t o be. 

CHAIRMAN FESMIRE: But these meetings were open 

t o the p u b l i c , they were p u b l i c meetings, these documents 

were sent, and t h i s i s not d i s c l o s i n g the contents of the 

documents but simply the f a c t t h a t they were sent and t h a t 
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these discussions were had. 

Q. I f — i n order — I would r e s p e c t f u l l y request 

the Chairman, then, i n terms of — i n terms of — I have a 

f o u r - or five-page document here t h a t o u t l i n e s E x h i b i t 

Number 14, and i t does have the name of the sender, and i t 

does have, I b e l i e v e , the name or the t o p i c number — t o p i c 

of the e-mail t h a t was sent. 

Again, i f the task f o r c e members were not aware 

t h a t t h i s was going t o become p a r t of the p u b l i c record, 

these were e-mail communications between two p a r t i e s , t h i s 

i s not a conversation t h a t occurred d u r i n g a p u b l i c meeting 

— then, you know, I would r e s p e c t f u l l y request the a b i l i t y 

t o have task f o r c e members respond t o any e-mails t h a t are 

a t t r i b u t e d t o them i n t h i s document. 

CHAIRMAN FESMIRE: Now you can present those 

witnesses as r e b u t t a l witnesses, can you not? 

MS. FOSTER: Would you l i k e me t o do t h a t , Mr. 

Chairman? 

CHAIRMAN FESMIRE: Yes, i f you f e e l t he need when 

the time comes t o rebut statements t h a t have been made i n 

these e-mails, perhaps we need t o handle i t t h a t way. 

This i s an open process, t h i s was a p u b l i c 

process, p u b l i c meetings, open t o the p u b l i c . The contents 

of these e-mails were discussed a t these meetings. 

I ' l l consider i t overnight, and t h i s w i l l be the 
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f i r s t issue t h a t we take up i n the morning. 

MS. FOSTER: Thank you. 

CHAIRMAN FESMIRE: Okay? 

Mr. Brooks, were you — 

Q. (By Mr. Brooks) Mr. von Gonten, I am a l i t t l e 

b i t confused about what the pr e s e n t a t i o n was t h a t you d i d 

not make. Can you c l a r i f y t h a t f o r us? 

A. Yes, s i r . I got through E x h i b i t 13 as f a r as 

page 6. At t h a t p o i n t I presented the s l i d e shows, which 

are E x h i b i t s 13B and -C. We should have resumed on page 7 

of E x h i b i t 13, r a t h e r than moving on t o E x h i b i t 15. 

Q. Okay, you may then, w i t h the indulgence of the 

Commission, resume your pr e s e n t a t i o n beginning w i t h page 7 

of E x h i b i t 13. 

MS. FOSTER: Mr. Chairman, then, since t h i s i s 

t e c h n i c a l l y o f f e r e d i n t o evidence and i s accepted as 

evidence, could I r e s p e c t f u l l y request t h a t t h a t be 

withdrawn from evidence a t t h i s time u n t i l we have the 

end — t o the end of the pr e s e n t a t i o n , and we can have 

another discussion i f necessary a t t h a t time? 

CHAIRMAN FESMIRE: I ' l l grant t h a t , yes. 

MS. FOSTER: Thank you. 

Q. (By Mr. Brooks) Okay, you may continue. 

A. I t became c l e a r — The problems w i t h Rule 50 

continued. I t became c l e a r t o OCD t h a t major problems 
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e x i s t e d w i t h the way t h a t i n d u s t r y was designing, 

i n s t a l l i n g and operating i t s p i t s , p a r t i c u l a r l y temporary 

p i t s such as d r i l l i n g and workover p i t s . 

Next, please. 

I' d l i k e t o now — That was, i n f a c t , a summary 

of t he s l i d e shows. 

And the next t o p i c i s r e g u l a t o r y overview. I'm 

going t o begin by discussing some p r o v i s i o n s of the S o l i d 

Waste Disposal Act, commonly known as RCRA, which i s 

c o d i f i e d a t 42 United States Code 6901 e t seq. Section 

1004 says, As used i n t h i s Act — and i t ' s d e f i n i t i o n 

(14) — the term "open dump" means any f a c i l i t y or s i t e 

where s o l i d waste i s disposed o f , which i s not a s a n i t a r y 

l a n d f i l l , which meets the c r i t e r i a promulgated under 

Section 4004 and which i s not a f a c i l i t y f o r d i s p o s a l of 

hazardous waste. 

Next s l i d e , please. 

Section 1003, backing up one s e c t i o n , s t a t e s the 

o b j e c t i v e s . The ob j e c t i v e s of t h i s Act — t h a t i s , RCRA — 

are t o promote the p r o t e c t i o n of h e a l t h and environment and 

t o conserve valuable m a t e r i a l and energy resources by — 

p a r t of t h a t — i f I were a lawyer I would use the term 

i n t e r a l i a — i t states i n se c t i o n 1003, subsection ( 3 ) , 

p r o h i b i t i n g f u t u r e open dumping on the land and r e q u i r i n g 

the conversion of e x i s t i n g open dumps t o f a c i l i t i e s which 
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do not pose a danger t o the environment or t o h e a l t h . 

Next s l i d e , please. 

Section 1004, again back t o d e f i n i t i o n s , 

subsection ( 3 ) , The term "disposal" means the discharge, 

deposit, i n j e c t i o n , dumping, s p i l l i n g , l e a k i n g , or p l a c i n g 

any s o l i d waste or hazardous waste i n t o or on any land or 

water so t h a t such s o l i d waste or hazardous waste or any 

c o n s t i t u e n t t hereof my enter the environment or be emitt e d 

i n t o the a i r or discharged i n t o any waters, i n c l u d i n g 

ground waters. 

I ' d l i k e t o next move t o EPA's dis c u s s i o n of 

2 002, the exemption of o i l and gas e x p l o r a t i o n and 

prod u c t i o n wastes from f e d e r a l hazardous waste r e g u l a t i o n s . 

Next. 

I n December of 1978 — Excuse me. 

I n December of 1978, EPA proposed hazardous waste 

management standards t h a t included reduced requirements f o r 

several types of large volume wastes. Generally, EPA 

beli e v e d these lar g e volume "s p e c i a l wastes" are lower i n 

t o x i c i t y than other wastes being re g u l a t e d as hazardous 

waste under RCRA. 

Next, please. 

Subsequently, Congress exempted these wastes from 

the RCRA S u b t i t l e C hazardous waste r e g u l a t i o n s pending a 

study and r e g u l a t o r y determination by EPA. I n 1988, EPA 
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issued a r e g u l a t o r y determination s t a t i n g t h a t c o n t r o l of 

e x p l o r a t i o n and production wastes under RCRA S u b t i t l e C 

r e g u l a t i o n s i s not warranted. 

Continuing, next s l i d e . 

Hence, e x p l o r a t i o n and production wastes have 

remained exempt from S u b t i t l e C r e g u l a t i o n s . The RCRA 

S u b t i t l e C exemption, however, d i d not preclude these 

wastes from c o n t r o l under s t a t e r e g u l a t i o n s , under the less 

s t r i n g e n t RCRA S u b t i t l e D s o l i d waste r e g u l a t i o n s , or under 

other f e d e r a l r e g u l a t i o n s . 

Continuing. 

I n a d d i t i o n , although they are r e l i e v e d from 

r e g u l a t i o n as hazardous wastes, the exemption does not mean 

t h a t these wastes could not present a hazard t o human 

h e a l t h and the environment i f improperly managed. 

Next. 

I n general, the exempt st a t u s of an e x p l o r a t i o n 

and production waste depends on how the m a t e r i a l was used 

or generated as waste, not n e c e s s a r i l y whether the m a t e r i a l 

i s hazardous or t o x i c . For example, some exempt 

e x p l o r a t i o n and production waste might be harmful t o human 

h e a l t h and the environment, and many non-exempt wastes 

might not be as harmful. 

I t i s important t o remember t h a t a l l e x p l o r a t i o n 

and production wastes r e q u i r e proper management t o ensure 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

520 

issued a r e g u l a t o r y determination s t a t i n g t h a t c o n t r o l of 

e x p l o r a t i o n and production wastes under RCRA S u b t i t l e C 

re g u l a t i o n s i s not warranted. 

Continuing, next s l i d e . 

Hence, e x p l o r a t i o n and production wastes have 

remained exempt from S u b t i t l e C r e g u l a t i o n s . The RCRA 

S u b t i t l e C exemption, however, d i d not preclude these 

wastes from c o n t r o l under s t a t e r e g u l a t i o n s , under the less 

s t r i n g e n t RCRA S u b t i t l e D s o l i d waste r e g u l a t i o n s , or under 

other f e d e r a l r e g u l a t i o n s . 

Continuing. 

I n a d d i t i o n , although they are r e l i e v e d from 

r e g u l a t i o n as hazardous wastes, the exemption does not mean 

t h a t these wastes could not present a hazard t o human 

h e a l t h and the environment i f improperly managed. 

Next. 

I n general, the exempt st a t u s of an e x p l o r a t i o n 

and production waste depends on how the m a t e r i a l was used 

or generated as waste, not n e c e s s a r i l y whether the m a t e r i a l 

i s hazardous or t o x i c . For example, some exempt 

e x p l o r a t i o n and production waste might be harmful t o human 

h e a l t h and the environment, and many non-exempt wastes 

might not be as harmful. 

I t i s important t o remember t h a t a l l e x p l o r a t i o n 

and production wastes r e q u i r e proper management t o ensure 
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p r o t e c t i o n of human h e a l t h and the environment. 

Continue. 

EPA goes on t o have a plain-language disc u s s i o n 

of some common misunderstandings, misconceptions. 

One common misunderstanding i s t h a t a l l exempt 

wastes are harmless t o human and the environment, where i n 

f a c t EPA has determined t h a t c e r t a i n exempt wastes, w h i l e 

excluded from RCRA S u b t i t l e C hazardous waste c o n t r o l , 

might s t i l l be harmful t o human h e a l t h and the environment 

i f not p r o p e r l y managed. The exemption r e l i e v e s wastes 

t h a t are uniquely associated w i t h the e x p l o r a t i o n and 

produ c t i o n of o i l and gas from r e g u l a t i o n as hazardous 

wastes under RCRA S u b t i t l e C but does not i n d i c a t e the 

hazard p o t e n t i a l of the exempt waste. 

Continues, A d d i t i o n a l l y , some of these wastes 

might s t i l l be subject t o s t a t e hazardous or nonhazardous 

waste r e g u l a t i o n s or other f e d e r a l r e g u l a t i o n s , such as the 

hazardous m a t e r i a l s t r a n s p o r t a t i o n r e g u l a t i o n s and the 

Na t i o n a l P o l l u t a n t s Discharge E l i m i n a t i o n System or s t a t e 

discharge r e g u l a t i o n s unless s p e c i f i c a l l y exempted from 

r e g u l a t i o n under those laws. 

Another common misunderstanding i s , A waste 

exempt from RCRA S u b t i t l e C r e g u l a t i o n i s also exempt from 

s t a t e and other f e d e r a l waste management r e g u l a t i o n s , when 

i n f a c t the EPA s t a t e s , The exemption a p p l i e s only t o the 
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f e d e r a l requirements of RCRA S u b t i t l e C. A waste t h a t i s 

exempt from RCRA S u b t i t l e C r e g u l a t i o n might be subj e c t t o 

more s t r i n g e n t or broader s t a t e hazardous or non-hazardous 

waste r e g u l a t i o n s and other s t a t e and f e d e r a l program 

r e g u l a t i o n s . For example, o i l and gas e x p l o r a t i o n and 

production wastes are subject t o r e g u l a t i o n under the Clean 

A i r Act, the Clean Water Act, the Safe D r i n k i n g Water Act, 

and the O i l P o l l u t i o n Act of 1990. 

Continue — Sir? 

Q. Mr. von Gonten, the next two s l i d e s are 

q u otations from the New Mexico O i l and Gas Act, and I 

be l i e v e t h a t the Commission i s probably extremely f a m i l i a r 

w i t h the p r o v i s i o n s of the New Mexico O i l and Gas Act, so I 

would ask t h a t you — i n the i n t e r e s t of time, t h a t you 

j u s t describe what pr o v i s i o n s i t i s — i n general terms, 

what p r o v i s i o n s these are and do not read them. 

A. Yes, s i r . The O i l and Gas Act authorizes the 

D i v i s i o n t o r e g u l a t e the d i s p o s i t i o n of produced water and 

t o r e g u l a t e the d i s p o s i t i o n of nondomestic waste associated 

w i t h e x p l o r a t i o n , development and p r o d u c t i o n and t o 

re g u l a t e the d i s p o s i t i o n of nondomestic waste from the 

o i l f i e l d s e r vice i n d u s t r y , t r a n s p o r t a t i o n of hydrocarbons 

and the treatment of n a t u r a l gas or refinement of crude 

o i l . 

Q. Thank you. 
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A. I would l i k e t o continue. The next, please. 

Q. Please continue. 

A. The d e f i n i t i o n of o i l f i e l d waste i s as f o l l o w s : 

O i l f i e l d waste s h a l l mean waste generated i n c o n j u n c t i o n 

w i t h the e x p l o r a t i o n f o r , d r i l l i n g f o r , p r o d u c t i o n o f , 

r e f i n i n g o f , processing o f , gathering of or t r a n s p o r t a t i o n 

of crude o i l , n a t u r a l gas or carbon d i o x i d e ; waste 

generated from o i l f i e l d s ervice company operations; and 

waste generated from o i l f i e l d remediation or abatement 

a c t i v i t y , regardless of the date of release. O i l f i e l d 

waste does not include waste not g e n e r a l l y associated w i t h 

o i l and gas i n d u s t r y operations such as t i r e s , appliances 

or o r d i n a r y garbage or refuse unless generated a t a 

D i v i s i o n - r e g u l a t e d f a c i l i t y and does not i n c l u d e sewage, 

regardless of the source. 

Q. Mr. von Gonten, was t h i s the d e f i n i t i o n t h a t was 

adopted by the Commission i n the proceeding about one year 

ago? 

A. I'm not sure when i t was adopted. I t i s a p a r t 

of the present OCD Rules. 

Q. Very good, the record w i l l r e f l e c t on t h a t . 

Continue. 

A. Next s l i d e . 

Summarize the r e g u l a t o r y overview. 

Large volumes of RCRA-exempt o i l f i e l d waste are 
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generated d u r i n g e x p l o r a t i o n and production operations and 

by s e r v i c e companies. 

Continue. 

Q. Continue. 

A. OCD has a s t a t u t o r y mandate t o r e g u l a t e the 

disp o s a l of o i l f i e l d waste, which i s the " d i s p o s i t i o n of 

nondomestic wastes" and the d i s p o s i t i o n of produced water. 

The use of "open dumps" has been p r o h i b i t e d by 

f e d e r a l s t a t u t e . Therefore, the use of u n l i n e d p i t s , which 

meets the d e f i n i t i o n of "open dumps", should g e n e r a l l y be 

p r o h i b i t e d . 

Q. Now Mr. von Gonten, i s i t not also p o s s i b l e t h a t 

a l i n e d p i t could be an open dump? 

A. I f i t doesn't meet the c r i t e r i a s p e c i f i e d i n the 

s t a t u t e . 

Q. And the c r i t e r i a s p e c i f i e d i n the s t a t u t e -— 

th e r e i s a s e c t i o n reference, I b e l i e v e , i n the s t a t u t e 

t h a t you read where those c r i t e r i a are s p e c i f i e d . 

A. Well, i t r e f e r s t o s a n i t a r y land- — or, excuse 

me — 

Q. Right. 

A. — yes, s a n i t a r y l a n d f i l l s — 

Q. Okay — 

A. — and hazardous waste. 

Q. — my p o i n t — the p o i n t I'm simply asking you i s 
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— You've already answered i t . Go ahead. 

A. Continue. 

O i l f i e l d waste should be disposed of i n OCD-

approved surface waste management f a c i l i t i e s or, i n l i m i t e d 

circumstances, i n p r o p e r l y designed o n - s i t e "deep-trench 

b u r i a l s . " 

Continue. 

Q. Continue. 

A. The next two s l i d e s are taken from the s o - c a l l e d 

STRONGER r e p o r t , the State Review of O i l and Na t u r a l Gas 

Environmental Regulations. This r e p o r t i s dated 2001. 

Finding 1.9: OCD R-3221-C, the " n o - p i t " order 

f o r southeastern New Mexico, exempts p i t s which r e c e i v e up 

t o one b a r r e l of produced water a day from each 4 0-acre 

spacing u n i t , not t o exceed a t o t a l of 16 b a r r e l s of 

produced water a day. 

Recommendation 1.9: OCD should review and 

evaluate the t e c h n i c a l basis f o r the "low-volume" exemption 

i n Order R-3221-C t o ensure t h a t f r e s h groundwater i n 

southeastern New Mexico i s adequately p r o t e c t e d . 

I t p a r e n t h e t i c a l l y r e f e r s t o IOGCC Guidelines, 

sections 5.1.A and 5.I.C. 

Q. To conclude, the next page. 

OCD's response a t t h a t time was, Data obtained 

from OCD studies and recent p i t closures have shown t h a t 
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very small volume discharges have r e s u l t e d i n groundwater 

contamination. Rules are being d r a f t e d t h a t w i l l p r o h i b i t 

the use of p i t s t h a t can adversely impact groundwater. 

Follow-up review comments: This recommendation 

has been met. OCD i s commended f o r completing review of 

the low volume exemption and i s adopting r u l e s f o r the 

p r o t e c t i o n of groundwater. 

And t h a t concludes E x h i b i t 13. 

Q. Thank you. And so I won't make the same mistake 

a second time, does t h a t include a l l of the pr e s e n t a t i o n s 

you are making here? 

A. Yes, s i r , I believe i t does. 

Q. Mr. von Gonten, I asked you t h i s once before, but 

since t h i s e x h i b i t has been withdrawn from evidence I w i l l 

ask you again. I s OCD E x h i b i t Number 13, which I b e l i e v e 

does not co n t a i n any photographs — i s OCD E x h i b i t Number 

13 — was t h a t prepared by you or compiled by you from 

published sources? 

A. I t was. 

MR. BROOKS: Mr. Chairman, w e ' l l tender i n 

evidence OCD E x h i b i t Number 13. 

CHAIRMAN FESMIRE: Any objection? 

MR. HISER: Just the o b j e c t i o n from before i n 

terms of the one page — N o , sorr y , t h a t ' s a d i f f e r e n t — 

CHAIRMAN FESMIRE: That's 14. 
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MR. HISER: That's taken care o f . No o b j e c t i o n , 

your Honor. 

CHAIRMAN FESMIRE: Okay. Any o b j e c t i o n , Mr. 

Carr? 

MR. CARR: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Okay. Ms. Belin? 

MS. BELIN: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Mr. Jantz? 

MR. JANTZ: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Okay, E x h i b i t Number 13 w i l l 

be admitted. 

MR. BROOKS: Thank you, your Honor. We'll tender 

the — w e ' l l pass the witness. 

CHAIRMAN FESMIRE: Okay. Ms. Fo- — Oh, Mr. 

Carr? 

MR. CARR: I have j u s t a few questions. 

CROSS-EXAMINATION 

BY MR. CARR: 

Q. Mr. von Gonten, when you were t e s t i f y i n g about 

the OCD sampling, you r e f e r r e d t o judgmental sampling; i s 

t h a t c o r r e c t ? 

A. Yes, s i r . 

Q. When you do judgmental sampling, i s i t f a i r t o 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

528 

say what you're a c t u a l l y doing i s going out and l o o k i n g f o r 

problems? 

A. Yes. 

Q. And when you went out on t h i s sampling program, 

you were able t o f i n d and share w i t h us problems concerning 

e v e r y t h i n g from t e a r s i n l i n e r s , t o wind problems, t o 

anchoring problems, t h i n g s of t h a t nature; i s t h a t r i g h t ? 

A. I'm a b i t confused. At f i r s t you were r e f e r r i n g 

t o sampling program versus the inspection? 

Q. You went out and you sampled evidence. When you 

go out t o the s i t e , as p a r t of your i n s p e c t i o n you were 

able t o f i n d and share w i t h us te a r s i n l i n i n g s ? 

A. Yes. 

Q. And you were able t o show us anchoring problems? 

A. Yes, s i r . 

Q. And wind problems? 

A. Yes, s i r . 

Q. I s there anything under Rule 50, or any a u t h o r i t y 

t h a t you have under Rule 50, t h a t would permit you t o 

r e q u i r e c o r r e c t i o n of those s i t u a t i o n s ? 

A. I t ' s a general performance standard, and t h a t 

would be something t h a t the d i s t r i c t i n s p e c t o r , a t t h e i r 

d i s c r e t i o n , would have the o p p o r t u n i t y t o take up w i t h the 

operator. 

Q. And they could r e q u i r e t h a t those s i t u a t i o n s be 
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corrected? 

A. They could. 

Q. You t a l k e d about a 100-mile r u l e . The 100 miles 

i s a r b i t r a r y ; i s n ' t t h a t f a i r t o say? 

A. I t was not derived from an a n a l y t i c a l equation, 

so yes, s i r , i t i s . 

Q. I t ' s no more accurate, n e c e s s a r i l y , than 98 or 

102. I t ' s j u s t a number t h a t the D i v i s i o n s e l e c t e d ; i s n ' t 

t h a t f a i r t o say? 

A. That i s c o r r e c t . 

Q. And the i n t e n t of having a 100-mile r u l e i s t o , 

i f I understood you, discourage o n - s i t e disposal? 

A. Yes. 

Q. The r u l e you're proposing doesn't p r o h i b i t on-

s i t e disposal? 

A. I t does i f i t ' s — g e n e r a l l y speaking, t h e r e can 

be an exception, but yes, i t does i f they're less than 100 

miles from an OCD-approved f a c i l i t y . 

Q. I f we're more than 100 miles and we meet other 

c o n d i t i o n s , then we could close on-site? 

A. As long as they had landowner approval. 

Q. And when they are allowed i n these circumstances 

t o close o n - s i t e , there are standards they have t o meet? 

A. Yes. 

Q. There are s i t i n g requirements they have t o meet? 
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A. That i s c o r r e c t . 

Q. But when they're c l o s i n g o n - s i t e , the g o a l , i s i t 

not f a i r t o say, i s t o assure t h a t what they're doing, even 

when they're outside t h i s 100-mile l i m i t , i s p r o t e c t i v e of 

groundwater, the environment and human health? 

A. Yes. 

Q. Now i f I'm w i t h i n 100 miles of an approved 

f a c i l i t y and I meet a l l the standards and the s i t i n g 

requirements and I have no landowner o b j e c t i o n , I s t i l l 

have t o d i g and haul; i s n ' t t h a t c o r r e c t ? 

A. That i s what we are proposing t o the Commission. 

Q. And the only reason, r e a l l y , you have these 

requirements i n the r u l e t h a t allow you t o close on s i t e i s 

t h a t you a n t i c i p a t e there could be development i n new areas 

outsi d e t h i s 100-mile area? 

A. Yes, we gave some c o n s i d e r a t i o n . We always 

t a l k e d about — g e n e r a l l y , we f e e l a good r u l e should be 

reasonably understandable but also have a — t h e 

o p p o r t u n i t y t o have exceptions. We thought t h a t t h i s would 

be one t h a t i t would probably be good t o have an 

a l t e r n a t i v e standard. 

Q. The a l t e r n a t i v e standard — Dig-and-haul i s the 

standard w i t h i n 100 miles, so the a l t e r n a t i v e standard 

would be something t h a t we could come i n and show you 

through the exception process; i s n ' t t h a t r i g h t ? 
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A. You always have the o p p o r t u n i t y t o go through the 

exception process, but I t h i n k t h a t the deep-trench b u r i a l , 

o n - s i t e d i s p o s a l , i f you meet the other c r i t e r i a and you're 

more than 100 miles, I t h i n k t h a t you can do t h a t w i t h o u t 

going through the exception. I t h i n k t h a t ' s — t h e r e are 

probably other people more versed i n the requirements of 

the r u l e than I am — 

Q. But t h a t ' s because i t ' s p r o t e c t i v e of human 

h e a l t h and the environment; i s n ' t t h a t r i g h t ? 

A. Yes, i f they meet a l l t h e i r standards. 

Q. And i f i t ' s more than 100 miles and p r o t e c t i v e of 

human h e a l t h and the environment i t ' s a l l r i g h t , but i f 

i t ' s less than 100 miles i t i s not; i s t h a t — i s t h a t what 

you're saying? 

A. We're saying t h a t sensible waste management 

d i c t a t e s t h a t you should use an OCD-approved l a n d f i l l f o r 

long-term or permanent dis p o s a l . 

Q. Even i f i t could be more economically done on-

s i t e and p r o t e c t i v e of human h e a l t h and the environment? 

A. Yes, we don't t h i n k i t would be as p r o t e c t i v e of 

human h e a l t h and the environment. 

Q. So t h a t w i l l be as p r o t e c t i v e as dig-and-haul? 

A. That i s c o r r e c t . 

Q. Now, i f I'm — I t h i n k you t e s t i f i e d t h a t the 

r u l e s were designed t o allow an o p p o r t u n i t y f o r exception. 
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A. Yes, s i r . 

Q. And the standard f o r g e t t i n g an exception i s t h a t 

you have t o show t h a t you have equivalent or b e t t e r 

p r o t e c t i o n than what's otherwise provided i n the closure 

p r o v i s i o n s i n the rule? 

A. That's my understanding, but I should p o i n t out 

t h a t was not my d i r e c t testimony, and Mr. Jones w i l l be 

going through those p r o v i s i o n s i n d e t a i l . 

Q. A l l r i g h t . You d i d t e s t i f y , though, the goal of 

the r u l e s was t o provide — allow operators o p p o r t u n i t i e s 

f o r exceptions? 

A. Yes. 

Q. And the standard f o r those exceptions i s 

eq u i v a l e n t or b e t t e r p r o t e c t i o n , i s i t not? 

A. I b e l i e v e i t i s . 

Q. And t h a t even i f we were t o come i n and seek an 

exception t h a t was p r o t e c t i v e of human h e a l t h and the 

environment, t h a t ' s not going t o be considered unless i t ' s 

e q u i v a l e n t t o dig-and-haul w i t h i n 100 miles? 

A. I t h i n k they would be considered. You always 

have the o p p o r t u n i t y t o b r i n g an exception t o the D i v i s i o n . 

Q. But we would have t o show you, t o get the 

exception, t h a t what we're proposing does more than be 

p r o t e c t i v e of human h e a l t h and the environment; i s n ' t t h a t 

r i g h t ? 
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A. Well, i t would meet t h a t general performance 

standard, but you might have t o look a t a d i f f e r e n t 

t e c h n i c a l standard. 

Q. But i f dig-and-haul i s more p r o t e c t i v e than your 

standards, and we have t o show t h a t i t ' s more p r o t e c t i v e or 

— more p r o t e c t i v e than dig-and-haul, then we t o get an 

exception have t o do more than prove we're p r o t e c t i v e of 

human h e a l t h and the environment; i s n ' t t h a t r i g h t ? 

A. No, you j u s t have t o show t h a t i t i s more 

p r o t e c t i v e than the dig-and-haul scenario. 

Q. But t h a t i s more p r o t e c t i v e , you s a i d , than your 

standards t h a t would be p r o t e c t i v e of human h e a l t h and the 

environment; i s n ' t t h a t your testimony? 

A. My testimony i s t h a t dig-and-haul and di s p o s a l i n 

an OCD-permitted l a n d f i l l , which i s p e r m i t t e d and has 

mon i t o r i n g and so on, i s more p r o t e c t i v e than o n - s i t e 

d i s p o s a l i n a deep-trench — deep-burial t r e n c h . 

Q. And t o get an exception we have t o show t h a t a t 

l e a s t — w i t h t h i s dig-and-haul? 

A. That's r i g h t , my understanding. 

MR. CARR: Thank you. 

CHAIRMAN FESMIRE: Mr. Hiser? 

Ms. Foster? 

MS. FOSTER: Thank you, Mr. Chairman. 

CHAIRMAN FESMIRE: How long are you going t o 
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take, Ms. Foster, do you th i n k ? 

MS. FOSTER: Probably about two hours. I i n t e n d 

t o go through everything — 

(Laughter) 

CHAIRMAN FESMIRE: Okay, we're going t o continue 

t h i s i n the morning. I've got some general announcements 

t o make, and we're going t o take comments, and then w e ' l l 

proceed w i t h t h i s i n the morning. 

I s t h e r e anyone who wishes t o make a comment, 

e i t h e r a sworn statement of — I mean a statement of 

p o s i t i o n on the record or sworn testimony a t t h i s time? 

Okay, l e t the record r e f l e c t t h a t no one wished 

t o make a statement a t t h i s time. 

This morning a t the lunch break, the a t t o r n e y s 

broke and met t o discuss the schedule. And the way the 

schedule i s going t o work: 

We're going t o meet tomorrow a t 9:30 a.m. i n t h i s 

room, and we're going t o go t o s i x o'clock. And on 

Thursday the 8th we're going t o meet — I mean — excuse 

me, I s a i d — on Wednesday w e ' l l meet a t nine o'clock. 

On Thursday w e ' l l meet a t 9:30. The r e g u l a r OCC 

meeting w i l l occur a t nine o'clock. We have some business 

we have t o take care of. Anybody who's i n t e r e s t e d i s 

welcome t o come, but I don't a n t i c i p a t e s t a r t i n g t h i s 

hearing u n t i l 9:30 on Thursday the 8th. 
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On Friday the 9th w e ' l l meet a t nine o'clock and 

go t o s i x o'clock i n t h i s room. 

And then I've been t o l d t h a t the e l e c t r i c i t y w i l l 

be f i x e d i n Porter H a l l . We're going t o meet Saturday the 

10th a t nine o'clock i n Porter H a l l and go u n t i l s i x 

o'clock. And i n order t o f a c i l i t a t e some of the expert 

witnesses and t o minimize the costs of t h i s hearing, we're 

going t o dedicate Friday the 9th, from the beginning u n t i l 

he's complete, t o Dr. Stephens — I'm s o r r y , i n the 

afternoon? Okay, h e ' l l be here i n the afternoon f o r sure. 

Okay. Dr. Stephens w i l l be the witness from one o'clock 

u n t i l he f i n i s h e s . 

And we w i l l continue u n t i l s i x o'clock on the 

10th, Saturday, nine o'clock t o s i x o'clock. 

We're going t o take the 11th, Sunday, o f f . 

The 12th, Monday, which i s a s t a t e h o l i d a y , w i l l 

not be f o r those of you who wish t o at t e n d , because we w i l l 

be meeting i n Porter H a l l . We're meeting i n Po r t e r H a l l on 

Saturday the 10th, and from then on. We meet here t h i s 

week, but s t a r t i n g Saturday we meet i n Porter H a l l . On 

Monday the 12th we w i l l go from 9:00 t o 6:00. 

On Tuesday the 13th we w i l l go from 9:00 t o 6:00, 

again i n Porter H a l l . The f i r s t witness t h a t day w i l l be 

the OGAP witnesses, and t h a t ' s the only day they can be 

t h e r e . 
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We w i l l meet Wednesday the 14th from 9:00 t o 6:00 

i n P orter H a l l . 

Thursday the 15th from 9:00 t o 6:00 i n Porter 

H a l l . 

And Friday the 16th we're going t o take o f f . On 

Thursday w e ' l l re-evaluate where we are, how much time 

we've got. But t h a t ' s the schedule f o r the next two weeks. 

I'm going t o go over i t again i n a l i t t l e more 

organized fashion. 

Wednesday the 7th, 9:00 t o 6:00 i n t h i s room. 

Thursday the 8th, 9:30 t o 6:00 i n t h i s room, w i t h 

the r e g u l a r OCC Commission at nine o'clock, from 9:00 t o 

9:30, Commission meeting. 

On Friday the 9th, i n t h i s room from 9:00 t o 

6:00. That day, a t l e a s t the afternoon p o r t i o n of t h a t day 

w i l l be dedicated t o Dr. Stephens' testimony. 

On Saturday the 10th i n Porter H a l l , over i n the 

other b u i l d i n g , from 9:00 t o 6:00. 

Sunday the 11th i s o f f . 

Monday the 12th from 9:00 t o 6:00 i n P o r t e r H a l l . 

Tuesday the 13th from 9:00 t o 6:00 i n Porter 

H a l l , but t h a t date w i l l be dedicated t o the OGAP 

witnesses. 

On Wednesday the 14th, 9:00 t o 6:00 i n Porter 

H a l l . 
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Thursday the 15th, 9:00 t o 6:00 i n Porter H a l l , 

and we w i l l re-evaluate the schedule then. 

Does everybody understand t h a t ? Any questions? 

Okay. And we're going t o get o f f e a r l y today, 

because I don't want t o — don't t h i n k we need t o s t a r t a 

two-hour cross-examination and break i t 15 minutes i n t o i t . 

MS. FOSTER: Thank you, Mr. Chairman. 

CHAIRMAN FESMIRE: So w e ' l l reconvene tomorrow 

morning a t nine o'clock i n t h i s room. 

Thank you a l l very much. 

(Thereupon, evening recess was taken a t 4:15 

p.m.) 

* * * 
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