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WHEREUPON, the f o l l o w i n g proceedings were had a t 

9:06 a.m.: 

CHAIRMAN FESMIRE: Okay, l e t ' s go back on the 

record. Let the record r e f l e c t t h a t t h i s i s the 

reconvening of Case Number 14,015. I w i l l read the s t y l e 

as soon as I get i t . The A p p l i c a t i o n of the New Mexico O i l 

Conservation D i v i s i o n f o r repeal of e x i s t i n g Rule 50 

concerning p i t s and below grade tanks and adoption of a new 

r u l e governing p i t s , below grade tanks, closed loop systems 

and other a l t e r n a t i v e methods t o the forego i n g , and 

amending other r u l e s t o make conforming changes; statewide. 

Let the record also r e f l e c t t h a t i t i s 9:05 a.m. 

on Wednesday, November 7th, 2007. Commissioner B a i l e y , 

Commissioner Olson and Commissioner Fesmire are a l l 

present, we t h e r e f o r e have a quorum. 

There i s a housekeeping matter t h a t we have t o 

take up f i r s t . 

Yesterday we had worked out a wonderful l i t t l e 

schedule t h a t turned out not t o be as wonderful as we 

thought i t was going t o be. We're going t o have t o make 

some changes. 

The f i r s t change, which I'm sure i s going t o 

dis a p p o i n t everybody i s , we're no longer going t o be able 

t o work over the weekend and holiday. Ms. Sanchez, q u i t 

s m i l i n g . 
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(Laughter) 

CHAIRMAN FESMIRE: We w i l l meet today i n t h i s 

room, Thursday i n t h i s room, and Friday i n t h i s room. 

Friday afternoon's time w i l l be dedicated t o Dr. Stephens' 

testimony. 

We're then going t o take Saturday, Sunday and 

Monday o f f and reconvene Tuesday morning i n Porter H a l l a t 

122 0 South St. Francis, Santa Fe, a t nine o'clock i n the 

morning. 

Tuesday morning — or Tuesday a l l day w i l l be 

dedicated t o the OGAP witnesses, plus any other witnesses 

t h a t we can get i n the time t h a t they don't use. 

Wednesday the 14th we w i l l meet i n Po r t e r H a l l 

from 9:00 t o 6:00. Wednesday morning and as much of the 

afternoon as necessary w i l l be dedicated t o Dr. Neeper's 

testimony. 

We w i l l then meet Thursday the 15th from 9:00 t o 

noon i n Porter H a l l , and we're going t o have Thursday 

afternoon o f f . The reason i s t h a t two of the Commissioners 

have t o be someplace else. 

We w i l l then meet Friday the 16th. We had 

o r i g i n a l l y intended t o take t h a t day o f f , but i t looks l i k e 

w e ' l l have t o meet t h a t day a l l day, s t a r t i n g a t nine 

o'clock i n the morning and going t o 6:00 i n the afternoon 

i n Porter H a l l . 
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I n s h o r t , we intend t o do the r e s t of the week i n 

t h i s room, and then s t a r t i n g next Tuesday the 13th, w e ' l l 

meet i n Porter H a l l and hold a l l the r e s t of our meetings 

i n Porter H a l l . 

This Thursday morning we w i l l convene a t nine 

o'clock, but the OCD — OCC has t h e i r r e g u l a r Commission 

meeting. There are two, maybe three pieces of business 

before the Commission. We don't expect them t o take very 

long, and we w i l l go immediately i n t o t h i s hearing a f t e r we 

complete the ord i n a r y business of the Commission t h a t 

morning. I estimate i t won't take more than 15 minutes. 

Those of you who are only i n t e r e s t e d i n t h i s hearing may 

want t o dawdle a l i t t l e g e t t i n g here, because we do have 

something t h i s Thursday, i n t h i s room, t o address. 

Are there any que- — I f we have t o go past 

Friday the 17th [ s i c ] , i t i s my i n t e n t i o n t o take the week 

of Thanksgiving o f f and not meet t h a t week, and reconvene 

on Monday the 2 6th. Let's hope we don't go t h a t f a i r . I 

t h i n k t h a t ' s a v a i n hope, but t h a t — and w e ' l l p l a y i t by 

ear a f t e r Monday the 26th. 

Are there any questions, anything we have t o 

address, anybody who t h a t j u s t simply f o u l s up t h e i r t o t a l 

schedule? Let the record r e f l e c t t h a t t h e r e were no 

responses t o t h a t question. 

And we w i l l — Oh, Mr. Hiser? 

STEVEN T. BRENNER, CCR 
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MR. HISER: I w i l l not be here on the 16th 

because of t h a t p r e - e x i s t i n g enforcement hearing. 

CHAIRMAN FESMIRE: I'm so r r y , I f o r g o t about i t . 

That's the reason — I s t h a t a problem t h a t we need t o 

address? 

MR. HISER: I t h i n k i t would only be a problem, 

Mr. Chairman, i f the i n d u s t r y committee were t r y i n g t o be 

p u t t i n g on i t s case on t h a t day. I f we're j u s t cross-

examining, I t h i n k Mr. Carr could probably handle i t . But 

i f we have t o t r y t o put on our case-in-chief, i t would be 

more d i f f i c u l t . 

CHAIRMAN FESMIRE: Okay. Well, since we're going 

out of order, there may be other t h i n g s t h a t we can do t h a t 

day. 

Okay, and I have j u s t been informed of one small 

g l i t c h . We have t o be out by s i x o'clock on — next 

Wednesday, out of Porter H a l l , so we may have t o q u i t a few 

minutes e a r l y so t h a t State Parks can use Porter H a l l . 

Other than t h a t , t h a t ' s the way we're going t o 

go. I f we end up i n your case-in-chief, Mr. Hiser, d u r i n g 

the 16th, we w i l l reschedule and do something else t h a t 

day. I'm sure there w i l l be something we can do. 

Okay. Now, are there any questions or any 

ob j e c t i o n s t o that ? 

Mr. Brooks? 
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MR. BROOKS: No ob j e c t i o n s , Mr. Chairman. I was 

d r a f t i n g a thank-you l e t t e r t o Commission counsel f o r 

g e t t i n g us Sunday o f f . 

(Laughter) 

CHAIRMAN FESMIRE: So we w i l l be t a k i n g t h i s a t a 

much more l e i s u r e l y pace than o r i g i n a l l y a n t i c i p a t e d . 

With t h a t , we w i l l go on t o the next issue before 

the Commission. 

I b e l i e v e , Mr. Hiser, t h a t you have a l e t t e r from 

the Secretary t o support your o b j e c t i o n t o the i n t r o d u c t i o n 

of — i s i t E x h i b i t 12? 

MR. BROOKS: 14. 

CHAIRMAN FESMIRE: E x h i b i t 14? 

MR. HISER: Mr. Chairman, having gone through the 

order of the Commission and w i t h the task f o r c e i t s e l f 

having s a i d t h a t they would forward a number of a d d i t i o n a l 

documents t o the D i v i s i o n , I am not going t o stand on t h a t 

o b j e c t i o n . 

CHAIRMAN FESMIRE: Okay, so you withdraw your 

o b j e c t i o n ? 

MR. HISER: I withdraw my o b j e c t i o n . 

CHAIRMAN FESMIRE: Okay. Thank you very much, 

Mr. Hiser. 

MR. BROOKS: Do other counsel also withdraw t h e i r 

objections? Because I believe Mr. Carr and Ms. Foster also 

STEVEN T. BRENNER, CCR 
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objected t o t h a t e x h i b i t . 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: No, I s t i l l have a standing 

o b j e c t i o n t o t h a t e x h i b i t . 

CHAIRMAN FESMIRE: Okay, I ' l l o v e r r u l e t h a t 

o b j e c t i o n . 

MR. CARR: And since you over r u l e d Ms. Foster's, 

I ' l l withdraw. 

CHAIRMAN FESMIRE: Okay. 

(Laughter) 

MS. FOSTER: Thank you. 

CHAIRMAN FESMIRE: Okay, f o r those who are 

keeping score, i t ' s one overruled, one — two withdrawals, 

r i g h t ? 

MS. FOSTER: P e r t a i n i n g t o t h a t e x h i b i t then, Mr. 

Chairman, i f I could j u s t have a c l a r i f i c a t i o n from the 

D i v i s i o n . They made the statement t h a t t h a t was not going 

t o be used f o r the t r u t h of the matter asserted. I s t h e i r 

i n t e n t i o n w i t h t h a t e x h i b i t , then, j u s t t o demonstrate the 

number of communications t h a t occurred between the p a r t i e s ? 

Because I don't t h i n k t h a t t h a t was r e a l l y made c l e a r 

yesterday. 

CHAIRMAN FESMIRE: Mr. Brooks? 

MR. BROOKS: Well, Mr. Chairman, we are not 

c e r t a i n what relevance e x a c t l y t h i s w i l l have i n the 
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context of the proceeding. However, we are going t o put on 

testimony by Mr. Jones as t o what was consensus and what 

was not consensus as t o the s p e c i f i c language, s e c t i o n by 

se c t i o n , l i n e by l i n e i n the Rule. I f t h e r e are disputes 

about t h a t issue, then some of t h a t correspondence may be 

re l e v a n t . 

Now we are not going t o contend t h a t t h e r e 1 s any 

e v i d e n t i a r y value t o the e f f e c t t h a t some members of the 

task f o r c e , or members of the task f o r c e a t some times, 

expressed agreement w i t h c e r t a i n matters t h a t were not 

consensus. But i f there's a dispute about what i s 

consensus and what i s not, then we might want t o r e f e r t o 

some of these communications f o r t h a t purpose. 

CHAIRMAN FESMIRE: Okay, so you're asking t h a t 

t h i s e x h i b i t be admitted simply t o show the number of 

communications, but you're re s e r v i n g your r i g h t t o b r i n g i t 

up as a r e b u t t a l e x h i b i t a t some p o i n t i n the f u t u r e ? 

MR. BROOKS: Well, we bel i e v e i t i s r e l e v a n t f o r 

the purpose of showing what — We be l i e v e i t i s admissible 

f o r the purpose of showing what the people i n the task 

f o r c e s a i d . Now I cannot a n t i c i p a t e a t t h i s time e x a c t l y 

f o r what purposes t h a t might be r e l e v a n t . Obviously i t 

could be admissible f o r t h a t purpose, but i f what they s a i d 

i s not r e l e v a n t then i t doesn't prove anything. But we 

cannot a n t i c i p a t e how the testimony w i l l develop as t o 
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n e c e s s a r i l y e x a c t l y f o r what i t might be r e l e v a n t . That's 

why I don't want t o l i m i t i t t o what Ms. Foster suggested. 

CHAIRMAN FESMIRE: Okay. Ms. Foster, I ' l l go 

ahead and ov e r r u l e the o b j e c t i o n , but you s t i l l have the 

op p o r t u n i t y t o ob j e c t a t some p o i n t when t h a t relevancy 

o b j e c t i o n r a i s e s i t s e l f . 

MS. FOSTER: As I mentioned yesterday, i n l i g h t 

of t h i s e x h i b i t coming i n , then, I would l i k e t o expand my 

witness l i s t , and a c t u a l l y the person I would l i k e t o have 

t e s t i f y on t h i s matter, then, would be Mr. Reese F u l l e r t o n , 

who was the f a c i l i t a t o r on behalf of OCD on t h i s issue. 

I t j u s t has t o do w i t h , you know, the consensus 

agreement, what the p a r t i e s agreed t o i n terms of consensus 

and t h a t the consensus was going t o be unanimous and t h a t 

was how the r e p o r t was going t o come out. I b e l i e v e t h a t 

t h i s e x h i b i t r e a l l y i s an end run around whether an issue 

was f u l l consensus or not. I bel i e v e t h a t , based on what 

Mr. Brooks j u s t s t a t e d , you know, i f there's a question of 

consensus, they're going t o — they're i n t e n d i n g t o look a t 

some of those e-mails. And the substance of those e-mails, 

t o determine whether there was consensus, I don't b e l i e v e 

t h a t i s r e a l l y something t h a t i s — what I'm saying i s , 

t h a t i s r e a l l y more than f o r the t r u t h of the matter 

asserted. That i s the t r u t h of the matter asserted i n t h i s 

issue. 
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So I would l i k e t o ask the Commission's 

indulgence t o add Mr. Reese F u l l e r t o n as a witness t o my 

case, then, on t h i s p a r t i c u l a r issue. 

CHAIRMAN FESMIRE: As a r e b u t t a l witness? 

MS. FOSTER: As — Yeah, I could use him as a 

r e b u t t a l witness. 

CHAIRMAN FESMIRE: Okay. I t h i n k t h a t would be 

the proper way t o address t h i s , r a t h e r than adding t o the 

witness l i s t now — 

MS. FOSTER: Okay. 

CHAIRMAN FESMIRE: — because I don't t h i n k t h a t 

would be v i a b l e . 

MS. FOSTER: Okay. 

CHAIRMAN FESMIRE: Okay? 

MS. FOSTER: Thank you. 

CHAIRMAN FESMIRE: Mr. Brooks, I b e l i e v e your 

witness was being cross-examined. 

MR. BROOKS: Mr. Chairman, t h a t i s c o r r e c t . We 

do have a couple of housekeeping matters t h a t we need t o 

r a i s e a t an appropriate time, and w e ' l l ask the Commission 

— w i t h your permission I'11 describe them and ask the 

Commission i f they would p r e f e r now or l a t e r i n the 

proceeding. 

One i s , the D i v i s i o n i s now recommending some 

changes t o the proposed r u l e . I t i s a very s h o r t l i s t of 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

559 

changes, one page here, but we wanted t o — we would have 

had t h i s on the f i r s t day of the proceeding, had the 

computers not crashed, but t h a t i s one of the items. 

The other i s , the issue came up concerning the 

n o t i c e t o Mr. O'Donnell yesterday, which according t o my — 

the response t o my motion t o compel was attached, but 

apparently i n f a c t was not attached. The computers now 

being back up, I have been able t o generate copies of t h a t 

response and have them a v a i l a b l e a t t h i s time. 

Does the Commission wish f o r me t o address those 

two t h i n g s now, or go ahead w i t h the witness and take them 

up l a t e r ? 

CHAIRMAN FESMIRE: Why don't you go ahead and 

take them up when they're r e l e v a n t , when i t becomes — 

MR. BROOKS: Very good. 

CHAIRMAN FESMIRE: — p e r t i n e n t t o the argument? 

MR. BROOKS: Very good. 

CHAIRMAN FESMIRE: Okay? 

(Off the record) 

CHAIRMAN FESMIRE: Okay. Mr. Brooks, 

Commissioner Bailey has convinced me t h a t perhaps now i s 

the time t o do i t . 

MR. BROOKS: Very good. Thank you, Commissioner 

Ba i l e y . Thank you, Mr. Chairman. 

Okay, the f i r s t matter, then, i s the proposed 
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r e v i s i o n s t o the Commission — t o the D i v i s i o n ' s proposed 

changes. 

(Off the record) 

CHAIRMAN FESMIRE: Mr. Brooks, what's the reason 

t h a t these weren't presented t o counsel e a r l i e r ? 

MR. BROOKS: The requested changes? 

CHAIRMAN FESMIRE: Yes. 

MR. BROOKS: They were generated and Mr. Brad 

Jones was working on them. They were generated l a s t 

weekend, and a series of snafus occurred. 

Mr. Jones attempted t o e-mail them t o me on 

Sunday a t a time when my i n box was f u l l , and was unable t o 

e-mail them. I cleared out my i n box and communicated t h a t 

by e-mail t o Mr. Jones on Sunday, however he apparently d i d 

not r e c e i v e t h a t e-mail, and he d i d not t r a n s m i t them again 

on Sunday. Then on Monday when we got back t o the matter, 

the computers were down. And he attempted t o e-mail them 

t o me a t home Monday n i g h t , however he d i d n ' t get them t i l l 

much l a t e r than I expected him t o , and I d i d n ' t check my 

e-mail box l a t e . I found them again on Tuesday, and t h a t ' s 

how we got t o where we are now. 

CHAIRMAN FESMIRE: Okay. And these are requested 

changes t o your proposal? 

MR. BROOKS: That i s c o r r e c t , Mr. Chairman. 

CHAIRMAN FESMIRE: Okay. Any objection? 
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MS. FOSTER: Mr. Fesmire — Mr. Commissioner — 

Chairman, yes, I do. I have a very serious o b j e c t i o n . 

These are very substantive changes t o the r u l e , 

p a r t i c u l a r l y the question of the s t i t c h i n g of the l i n i n g 

was something t h a t was — we do not have witnesses 

s p e c i f i c a l l y , t h a t was — I'm sorr y , I ' l l s t a r t over. 

The s t i t c h i n g question was something t h a t I 

be l i e v e was an issue t h a t was discussed a t the task f o r c e , 

and i t was agreed upon t h a t the agency was going t o allow 

f o r the d o u b l e - s t i t c h i n g , provided t h a t t h e r e was adequate 

f o l d o v e r . And t h a t was something t h a t was discussed. 

I f t h ere was — i f the Commission had decided 

t h a t they were going t o r e q u i r e the welding, they knew 

about t h i s , they — Mr. Brooks j u s t s a i d , even l a s t weekend 

before we s t a r t e d t h i s . I f they d i d n ' t have the computer 

f a c i l i t i e s t o do so, we are i n a State b u i l d i n g r i g h t now, 

they could have done i t here. You know, t h e r e were many 

ways t h a t they could have informed the Commission t h a t 

these substantive changes were going t o occur, such t h a t we 

could have cross-examined, f o r example, Mr. Wayne van 

Gonten [ s i c ] or Mr. Price, who i s now o f f the stand, 

adequately on t h i s issue. 

I'm also very concerned t h a t t h i s would be — the 

changes here seem t o — i t would appear t h a t d r y i n g pads 

are no longer a v a i l a b l e or an opti o n i n the closed-loop 
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system, based on the change i n F . ( 1 ) . ( e ) . And based on 

t h i s r e p r e s e n t a t i o n t h a t was given t o me by counsel, I 

don't — you know, I haven't had the time t o a c t u a l l y see 

where t h i s f i t s i n t o the r u l e . But my general r e a c t i o n t o 

t h i s i s , the removal of d r y i n g pads as an o p t i o n i n the 

closed loop systems i s also a very substantive issue f o r us 

as an o p t i o n , p a r t i c u l a r l y as we represent small operators. 

So I would — you know, I would ask f o r some time 

t o f i n d out where these changes f i t i n . I would also ask, 

you know, t h a t the Commission remind the D i v i s i o n t h a t they 

do have a r e s p o n s i b i l i t y when they know t h a t these changes 

are going t o occur t o n o t i f y the D i v i s i o n , and t h e r e f o r e 

p a r t i e s , as soon as they can, r a t h e r than having — and I 

understand and I respect the f a c t t h a t they d i d have 

t e c h n i c a l snafus, but Mr. Brooks's mouth was not removed 

from him on Monday, so he could have t o l d us on Monday. 

CHAIRMAN FESMIRE: Okay. Mr. Brooks? 

MR. BROOKS: Mr. Chairman, we'd p o i n t out t h a t 

the r u l e — F i r s t of a l l , I would p o i n t out t h a t t h i s issue 

has come up i n every rulemaking proceeding I've been a 

p a r t y t o . There are always changes t h a t need t o be made 

du r i n g the proceeding. I n t h i s instance — Well, i n t h i s 

instance the changes are f a i r l y minor i n extent. 

The r u l e s of the Commission do allow the 

a p p l i c a n t t o make changes. The a p p l i c a n t i s s p e c i f i c a l l y 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

563 

excepted from the requirement t h a t proposed changes must be 

f i l e d i n advance of the hearing. 

On one p a r t i c u l a r matter, Ms. Foster's 

understanding i s i n c o r r e c t . That i s , the change t o 

17.13.F.(1).(e). The purpose of t h a t change i s t o 

e l i m i n a t e from the r u l e the requirement t h a t i n c l o s i n g a 

closed loop system t h a t there be d e l i n e a t i o n done 

underneath the d r y i n g pad, which i s a c t u a l l y , I would 

assume, a change t h a t the i n d u s t r y would welcome. 

But so f a r as the seaming i s concerned, our 

expert witness on l i n e r seaming i s Mr. Chavez who has not 

yet t e s t i f i e d and probably w i l l not u n t i l next week, i s the 

way t h i n g s are looking — or may not u n t i l next week, the 

way t h i n g s are looking now. 

So we would again submit these changes f o r your 

c o n s i d e r a t i o n , and the Commission, which can accept or 

r e j e c t them. 

CHAIRMAN FESMIRE: Right, and these are changes 

i n your proposal, and the Commission a l l o w i n g you t o make 

t h i s change i s f a c i l i t a t e d by the r u l e s , i s i t not? 

MR. BROOKS: Yes, the r u l e i s t h e r e . You know, 

I'm having t r o u b l e f i n d i n g i t q u i c k l y , e s p e c i a l l y since I 

f o r g o t my glasses t h i s morning, and r u l e s are p r i n t e d i n 

very small type. But — I probably can f i n d i t i n a few 

minutes, but t h i s has been an issue — t h i s was an issue i n 
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the Marbob vs. OCC case t h a t was appealed on n o t i c e issues 

t o the D i s t r i c t Court of Santa Fe County and was a f f i r m e d 

on a l l issues by the D i s t r i c t Judge of Santa Fe County. 

CHAIRMAN FESMIRE: Okay. And t h i s i s a change i n 

your proposal, i t ' s not — by accepting t h i s change, i t ' s 

simply a change i n the proposal. The Commission i s not 

v o t i n g a t t h i s point? 

MR. BROOKS: No, the Commission can accept or 

r e j e c t the s p e c i f i c p r o v i s i o n s , j u s t l i k e i t can anything 

the D i v i s i o n proposes. 

CHAIRMAN FESMIRE: Mr. Hiser? 

MR. HISER: Mr. Chairman, we agree w i t h counsel 

f o r the D i v i s i o n t h a t i t i s c e r t a i n l y the D i v i s i o n ' s r i g h t 

t o make changes t o t h e i r proposal as f a c i l i t a t e d by 

Commission r u l e s . 

I guess t h a t our one concern, which would be the 

same one t h a t we expressed t o the Commission a t the surface 

waste management r u l e , i s , i t makes i t d i f f i c u l t f o r us t o 

prepare witnesses, p a r t i c u l a r l y i n advance of the proposal. 

And so we would simply ask t h a t the Commission gi v e us 

d i s c r e t i o n or some l a t i t u d e where our witnesses may not be 

able t o i d e n t i f y a l l these new t o p i c s i n t h e r e , t h a t they 

be able t o expand and t e s t i f y , t o address them 

a p p r o p r i a t e l y . 

CHAIRMAN FESMIRE: That's c e r t a i n l y f a i r . 
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MR. BROOKS: The D i v i s i o n has no o b j e c t i o n . 

CHAIRMAN FESMIRE: So w e ' l l go ahead and accept 

these changes i n the OCD proposal, given the p r o v i s i o n t h a t 

— the i n d u s t r y committee, or Yates or who? 

MR. HISER: This would be the i n d u s t r y committee. 

CHAIRMAN FESMIRE: — the i n d u s t r y committee has 

the r i g h t t o expand t h e i r case-in-chief t o include these 

issues. 

MR. HISER: That means Yates too. 

(Laughter) 

CHAIRMAN FESMIRE: I hope the record r e f l e c t s a l l 

those. And w e ' l l proceed w i t h t h a t . 

Mr. Brooks, you had another matter? 

MR. BROOKS: Yes, the second matter concerns the 

n o t i f i c a t i o n t h a t was sent t o Mr. K e l l y O'Donnell of the 

Economic Development Department on October the 22nd. My 

response t o IPANM's motion t o compel s t a t e s t h a t t h a t i s 

attached t o t h a t response as an e x h i b i t . 

The Commission c l e r k informed us yesterday t h a t 

i t was not attached, and so I stand c o r r e c t e d i n my 

statement t h a t i t was attached. And I assume i f i t was not 

attached t o the copy t h a t was f i l e d , i t was probably not 

attached t o the copies t h a t were served. 

I have t h i s morning p r i n t e d out a copy from the 

sent-items f i l e i n my e-mail, and wish t o c o r r e c t t h a t 
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d e f i c i e n c y a t t h i s time. 

CHAIRMAN FESMIRE: Okay. Ms. Foster, do you have 

anything t o add t o that? 

MS. FOSTER: No, I don't. Thank you, Mr. 

Chairman. 

CHAIRMAN FESMIRE: Mr. Hiser? 

MR. HISER: (Shakes head) 

CHAIRMAN FESMIRE: Mr. Carr? 

MR. CARR: No. 

CHAIRMAN FESMIRE: Mr. Frederick, would you have 

anything? 

MR. FREDERICK: (Shakes head) 

CHAIRMAN FESMIRE: Mr. Huffaker? 

MR. HUFFAKER: No, Mr. Chairman. 

CHAIRMAN FESMIRE: Okay. 

MR. BROOKS: Sorry, I should have requested 

permission t o approach, so I ' l l do so now even though I'm 

already here. 

CHAIRMAN FESMIRE: I t ' s easier t o ask forgiveness 

than permission, eh? 

MR. BROOKS: I ' l l give i t t o the c l e r k f i r s t , 

because t h a t ' s intended t o cure the defect i n the f i l e i n 

t h i s — 

CHAIRMAN FESMIRE: But t h i s was sent t o Mr. 

O'Donnell on the 22nd; i s t h a t correct? 
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MR. BROOKS: Yes, i t was. 

MS. FOSTER: Just f o r c l a r i f i c a t i o n , K e l l y 

O'Donnell i s a c t u a l l y female, j u s t f o r — 

CHAIRMAN FESMIRE: Oh, Ms. O'Donnell? 

MS. FOSTER: Yes. 

MR. BROOKS: That's the t r o u b l e w i t h — 

(Laughter) 

CHAIRMAN FESMIRE: You're t a l k i n g t o a guy who 

employs a female a t t o r n e y named M i k a l , we understand t h a t 

issue. 

MR. BROOKS: And a male at t o r n e y named Sonny. 

(Laughter) 

CHAIRMAN FESMIRE: Okay. Mr. Brooks, are you 

ready t o present your witness f o r cross-examination? 

MR. BROOKS: We are ready t o present — I'm 

so r r y , s i r ? 

CHAIRMAN FESMIRE: Are you ready t o present your 

witness f o r cross-examination? 

MR. BROOKS: I am, s i r . 

CHAIRMAN FESMIRE: Okay. 

Mr. von Gonten, would you take the stand, please? 

And I need t o remind you on the record t h a t you are under 

oath. Do you understand that? 

MR. VON GONTEN: Yes, s i r , I do understand t h a t , 

Chairman Fesmire. 
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GLENN VON GONTEN, 

the witness h e r e i n , having been p r e v i o u s l y duly sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

CROSS-EXAMINATION 

BY MS. FOSTER: 

Q. Good morning, Mr. van Gonten. 

A. Good morning. 

Q. Yesterday you s t a r t e d t a l k i n g about the task 

f o r c e t h a t convened p e r t a i n i n g t o t h i s p i t r u l e , and you 

st a t e d t h a t the members of the task f o r c e were a c t u a l l y 

s e l e c t e d by the Governor's o f f i c e , c o r r e c t ? 

A. That's my understanding, yes. 

Q. And was IPANM p a r t of t h a t task force? 

A. No, i t was not. 

Q. And was NMOGA a p a r t of t h a t task force? 

A. No, i t was not. 

Q. NMOGA i s the New Mexico O i l and Gas As s o c i a t i o n , 

j u s t f o r c l a r i t y of the record, and IPANM i s the 

Independent Petroleum Association of New Mexico. 

I n f a c t , how many people were p a r t of t h a t task 

force? How many people were on t h a t task force? 

A. Fourteen i n i t i a l l y . 

Q. And was any OCD s t a f f on t h a t task force? 

A. Two members of OCD were on the task f o r c e . 

Q. Two members? 
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A. Two members. 

Q. And who were those members appointed? 

A. Glenn von Gonten and Ed Hansen. 

Q. And was there a f a c i l i t a t o r f o r t h i s task force? 

A. Yes, there was. 

Q. And who was that? 

A. That was Deputy Secretary Reese F u l l e r t o n . 

Q. And do you r e c a l l t h a t there was a complaint 

concerning OCD s t a f f p a r t i c i p a t i o n on the task force? 

A. There was a — there was t h a t issue r a i s e d , I 

t h i n k , very e a r l y on i n the proceedings. 

Q. Yes, a t the very beginning, I b e l i e v e i t was, and 

t h a t was r a i s e d by, I b e l i e v e , Mr. Terry Riley? 

A. I don't remember who r a i s e d the issue. 

Q. And the complaint concerned — the complaint 

about s t a f f p a r t i c i p a t i o n was because you were — the 

s t a f f , the OCD s t a f f , was the one t h a t was d r i v i n g the 

agenda on t h i s ; i s t h a t correct? 

A. I'm not sure what the complaint was due t o , what 

the m o t i v a t i o n was f o r i t . 

Q. As a s t a f f e r t h a t was assigned t o the task f o r c e , 

what was your job? 

A. My j o b was t o represent the OCD d u r i n g the task 

f o r c e . 

Q. And d i d you set the agendas? 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

570 

A. Did we set the agendas? The agenda was set by 

the Secretary, and there was another l e t t e r t h a t was sent 

out o r g a n i z i n g i t , by Chairman Fesmire. 

Q. But the t o p i c s t h a t were going t o be discussed a t 

the meeting, who — a t the d i f f e r e n t meetings t h a t you had 

over the course of the summer, who set those t o p i c s ? 

A. Those t o p i c s came about as a r e s u l t of the 

outreach meeting, and there were also some a d d i t i o n a l items 

t h a t we attached t o t h a t l i s t of t o p i c s t o be discussed. 

Q. And the l i s t t h a t came out of the outreach 

meeting, t h a t was included i n Secretary Prukop*s l e t t e r 

sent t o members of the task for c e p r i o r t o the f i r s t 

meeting; i s t h a t correct? 

A. That's my understanding, yes, t h a t ' s my 

r e c o l l e c t i o n . 

Q. And i n f a c t , the l i s t t h a t was i n Secretary 

Prukop's meeting was ex a c t l y i d e n t i c a l t o the l i s t t h a t you 

had posted as E x h i b i t 13, page 3; i s t h a t c o r r e c t ? 

A. Let me r e f e r t o the — Yes. 

Q. So the l i s t t h a t you presented, where you s t a t e d 

t h a t a l l these issues were a c t u a l l y discussed, were 

a c t u a l l y recommendations from the Secretary's o f f i c e on 

issues t o be agenda, correct? 

A. No, t h a t i s not c o r r e c t . As i t s t a t e s , i t says 

"issues t h a t may be addressed by the task f o r c e " . 
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Q. And I believe you t e s t i f i e d yesterday t h a t not 

a l l those issues were a c t u a l l y — were discussed i n your 

presence, correct? 

A. That's c o r r e c t . 

Q. So you don't know i f a l l those l i s t s — a l l those 

t h i n g s were discussed? 

A. No, I don't. 

Q. And Mr. Reese F u l l e r t o n , who does he work f o r ? 

A. He i s the Deputy Secretary, and he r e p o r t s 

d i r e c t l y t o the Secretary of the Energy, Minerals and 

Na t u r a l Resources Department. 

Q. And the OCD i s a subset of the Energy, Minerals 

and N a t u r a l — 

A. I t i s a D i v i s i o n — 

Q. — Resources Department? 

A. — of the Energy, Minerals and N a t u r a l Resources 

Department. 

Q. And so Mr. Reese F u l l e r t o n works f o r the Energy 

and Minerals Department? 

A. Energy, Minerals and Natural Resources 

Department. 

Q. Yes. And when Mr. Reese F u l l e r t o n conducted t h i s 

— the task f o r c e meetings, d i d he d i s c l o s e t h a t he was an 

employee of the Energy and Minerals Department t o the task 

f o r c e members? 
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A. I b e l i e v e t h a t was the i n t r o d u c t i o n . 

Q. Okay. Do you know i f there was any s o r t of 

w r i t t e n document concerning the c o n f l i c t ? 

A. What c o n f l i c t i s that? 

Q. That he i s an employee of the D i v i s i o n ? 

A. Rephrase the question, please. 

Q. Okay. Are you aware as t o what a f a c i l i t a t o r ' s 

j o b i s i n a — on a task force? 

A. My understanding of what h i s j o b was, i t was what 

he presented when he s t a r t e d the task f o r c e meetings. 

Q. Okay, so he was not meant t o be an unbiased 

p a r t y , though? 

A. No, he always represented t h a t he was unbiased. 

Q. Okay, so was he a f a c i l i t a t o r or was he t h e r e as 

a r e p r e s e n t a t i v e of the Energy, Minerals and N a t u r a l 

Resources Department? 

A. He was there as a f a c i l i t a t o r . 

Q. So as a f a c i l i t a t o r i s supposed t o be an unbiased 

person, c o r r e c t ? 

A. I have had very l i t t l e experience w i t h meetings 

conducted by a f a c i l i t a t o r , but yes, t h e i r o b l i g a t i o n i s t o 

be n e u t r a l . 

Q. Do you know i f there was a w r i t t e n document 

between Mr. Reese F u l l e r t o n as the f a c i l i t a t o r of the task 

f o r c e and the task f o r c e , concerning the f a c t t h a t he was 
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an employee of the department? 

A. I don't remember. 

Q. You don't remember, or you don't know? 

A. I don't remember whether there was or not, which 

i s another way of saying I don't know. 

Q. Thank you. During the — You s t a t e d e a r l i e r t h a t 

you were not a t a l l the task f o r c e meetings; i s t h a t 

c o r r e c t ? 

A. That i s c o r r e c t . 

Q. How many d i d you miss? 

A. I don't remember how many the r e were. As I 

d i d n ' t attend them, I'm not sure how many t h e r e were a f t e r 

I q u i t p a r t i c i p a t i n g i n the task f o r c e . 

Q. Okay, i t ' s very nice t h a t you're t r y i n g t o be coy 

w i t h me, but I am abso l u t e l y aware of the f a c t t h a t you — 

MR. BROOKS: Mr. Chairman, I o b j e c t t o the 

witness's c h a r a c t e r i z a t i o n . I f the witness — t o counsel's 

c h a r a c t e r i z a t i o n . I f the witness doesn't know and doesn't 

remember, he's — i t ' s appropriate f o r him t o say he 

doesn't remember. There should be no c r i t i c i s m of the 

witness. 

CHAIRMAN FESMIRE: Sustained, Ms. Foster. Please 

t r e a t the witnesses w i t h respect. 

Q. (By Ms. Foster) A l l r i g h t . So what you're 

saying i s t h a t you're not aware, or you were not — the 
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meetings t h a t were scheduled, you were not aware of the 

schedule of a l l the meetings, since you missed some? 

A. There were some other meetings, i t ' s my 

understanding, t h a t there were being held, but I d i d n ' t 

p a r t i c i p a t e and I don't know whether they were a c t u a l l y 

h eld i n Porter H a l l or i f they were being conducted by 

e-mail or by teleconference. 

Q. But the o f f i c i a l meetings of the task f o r c e i n 

which Mr. Reese F u l l e r t o n was the f a c i l i t a t o r , were you 

present f o r a l l of those meetings? 

A. No, I was not. 

Q. Were you aware of a l l of those meetings where Mr. 

Reese [ s i c ] was the f a c i l i t a t o r and i t was an o f f i c i a l 

meeting of the task force? 

A. He was there f o r a l l the meetings t h a t I 

attended. 

Q. And the 14 members of i n d u s t r y — Sorry, 

withdrawn. 

The 14 members t h a t were on t h i s task f o r c e , they 

were from i n d u s t r y as w e l l as c i t i z e n s h i p of the State of 

New Mexico and the ranching i n d u s t r y , e t cet e r a , c o r r e c t ? 

A. That's c o r r e c t . 

Q. And was not p a r t of the reason t h a t Secretary 

Prukop ordered t h i s task force was t o reach a consensus 

rep o r t ? 
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A. That was the product of the task f o r c e , was t o 

reach a r e p o r t on consensus. 

Q. A l l r i g h t . Was t h a t not one of the goals as 

s t a t e d by Secretary Prukop a t the beginning of the task 

f o r c e , t o reach a consensus report? 

A. Yes, i t was. 

Q. And i n order t o reach a consensus r e p o r t , t h a t 

would i n v o l v e discussion amongst a l l the task f o r c e 

members, correct? 

A. Yes. 

Q. And under t h i s process, the task f o r c e process, 

i t would be okay f o r task f o r c e members t o take a p o s i t i o n 

on an issue and then r e v i s e t h a t p o s i t i o n on the issued, 

based on conversations t h a t were held w i t h other task f o r c e 

members, correct? 

A. Yes, t h a t was e x p l i c i t l y s t a t e d , t h a t the people 

could get a t e n t a t i v e consensus and go back and discuss i t 

w i t h t h e i r o f f i c e and other members and then come back. I t 

was not a f i n a l consensus, i t was c a l l e d a working 

consensus on some issues. 

Q. And was there not an agreement between the 

p a r t i e s t h a t f o r the f i n a l r e p o r t t o s t a t e t h a t t h e r e was a 

consensus i t had t o be a unanimous opinio n of the task 

force? 

A. That was p a r t of the ground r u l e s f o r the task 
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f o r c e . 

Q. And was there unanimous agreement on a l l the 

p o i n t s p e r t a i n i n g t o the p i t rule? 

A. I wasn't there when the f i n a l consensus r e p o r t 

was generated. I don't know the answer t o t h a t question. 

Q. Have you read the f i n a l consensus r e p o r t ? 

A. A c t u a l l y no. 

Q. Okay. Was there any other documentation 

p e r t a i n i n g t o the f i n d i n g s of the task f o r c e t h a t you had 

read i n terms of moving forward w i t h c r e a t i n g the r u l e , or 

t o use as a basis f o r c r e a t i n g the r u l e ? 

A. I'm not f o l l o w i n g your question. 

Q. Okay. I t i s my understanding t h a t the OCD was 

going t o use the consensus r e p o r t as a recommendation from 

the task f o r c e i n promulgating t h i s r u l e , c o r r e c t ? 

A. That's r i g h t . 

Q. And so — and you're one of the main d r a f t e r s , 

and you worked on t h i s — on c r e a t i n g t h i s r u l e , c o r r e c t ? 

A. No, I would not say I was a main p a r t i c i p a n t . 

They were a c t u a l l y doing the d r a f t i n g a f t e r the r e p o r t was 

generated. I was not a v a i l a b l e t o work on i t . 

Q. So you d i d not work on t h i s r u l e from a f t e r the 

task f o r c e convened t o when the r u l e was released on 

September 21st? 

A. I d i d work on i t , I was not a main p a r t i c i p a n t i n 
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t h a t process. I d i d do some t e c h n i c a l review of the 

various d r a f t s . 

Q. A l l r i g h t — 

MR. BROOKS: Mr. Chairman, j u s t f o r a p o i n t of 

in f o r m a t i o n , the D i v i s i o n w i l l have another witness, Mr. 

Jones, who w i l l t e s t i f y t o the matters — s p e c i f i c a l l y t o 

the matters of which Ms. Foster was i n q u i r i n g . 

MS. FOSTER: Okay, I ' l l move on, Mr. Chairman. 

CHAIRMAN FESMIRE: Please. 

Q. (By Ms. Foster) Okay, l o o k i n g a t E x h i b i t 13, can 

you p u l l t h a t up, please? Page 6, please. Or s l i d e 6, I 

should say. I bel i e v e I objected t o t h i s s l i d e p r e v i o u s l y , 

and I ' d l i k e you t o address the bottom l i n e t h e r e , the 

statement: OCD's f i l e s are f u l l of photos of p i t s t h a t 

have been c l e a r l y compromised - general performance or 

n a r r a t i v e standards are not enough. I want t o make sure 

t h a t I understand what you're saying i n t h a t sentence. 

When you're addressing the issue of p i t s i n t h i s 

sentence, what type of p i t s are you t a l k i n g about there? 

A. A l l types of p i t s , o i l f i e l d p i t s . 

Q. But you understand t h a t the i n d u s t r y committee 

and the task f o r c e consensus was t h a t the issue of 

permanent p i t s and l i n i n g p i t s was not going t o be an issue 

of c o n t e n t i o n i n t h i s hearing, correct? 

A. A c t u a l l y , I wasn't involved i n t h a t , so I can't 
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answer t h a t question, so — 

Q. You weren't — 

A. — I ' l l say I don't know. 

Q. You weren't p a r t of the task f o r c e meeting 

concerning discussion of p i t s ? 

A. Oh, yes, I was. But I wasn't involved w i t h the 

r e p o r t . 

Q. So the hearing — the meetings t h a t you were a t 

the task f o r c e d i d n ' t discuss any d i f f e r e n t i a t i o n between 

permanent and temporary p i t s ? 

A. Yes, they d i d . 

Q. Okay, then why don't you c l a r i f y the answer t o 

your question t o — why don't you c l a r i f y your answer f o r 

previous — 

A. Well, a c t u a l l y , r e s t a t e the question so I 

understand where you're going w i t h t h i s , please. 

Q. A l l r i g h t . You s t a t e d t h a t you — t h a t t h i s 

sentence and your photos p e r t a i n t o a l l types of p i t s , 

c o r r e c t ? 

A. That's c o r r e c t . 

Q. And you are not aware t h a t the i n d u s t r y asked f o r 

a d i s t i n c t i o n , and i n the r u l e there i s a d i s t i n c t i o n 

between temporary and permanent p i t s ? 

A. We discussed the types of p i t s a t l e n g t h . That 

was the whole purpose of the task f o r c e . However, I was 
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not on task f o r c e when they were g e t t i n g t o the consensus 

language and w r i t i n g the r e p o r t , the recommendations t o Mr. 

Sanchez. 

Q. A l l r i g h t . Do you know i f there was an 

attendance l i s t t h a t was taken at the task f o r c e meetings? 

A. I bel i e v e t h a t t here was. But t o c l a r i f y t h a t , I 

don't know t h a t every task for c e meeting s t a r t e d o f f w i t h 

an attendance r o l l - c a l l . I don't remember t h a t . 

Q. So i t ' s p ossible t h a t you d i d n ' t put your name on 

the l i s t , and you might have walked i n and out of — and 

l e f t meetings a t the time? 

A. I t ' s p ossible t h a t any person on the task f o r c e 

might have done t h a t . 

Q. Well, I'm asking about you s p e c i f i c a l l y , Mr. van 

Gonten. 

A. I don't remember whether I signed every sign-up 

sheet or not, and I don't r e a l l y remember whether t h e r e was 

a sign-up sheet. 

Q. A l l r i g h t , moving on t o the r e s t of your 

sentence. When you say something has been c l e a r l y 

compromised, what do you mean by that ? 

A. Rips and tea r s — 

Q. Rips and tea r s — 

A. — i n the l i n e r — 

Q. — beneath the water surface? 
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A. Excuse me? 

Q. Beneath the water surface or above the water 

surface? 

A. Rips and tea r s i n the l i n e r , and the r e would be a 

water mark above t h a t , t h a t i n d i c a t e d t h a t a t one p o i n t the 

f l u i d l e v e l was above t h a t r i p or t e a r . 

Q. Okay, but when you say — 

A. The l i n e r was no longer s u i t a b l e f o r a c t u a l l y 

h o l d i n g f l u i d s . 

Q. When you say c l e a r l y compromised, meaning t h a t — 

t h a t statement i s j u s t based on your observation t h a t you 

saw some t e a r s a t some p i t s ? 

A. I t ' s based on a review of the OCD's 

a d m i n i s t r a t i v e record, which includes thousands of 

photographs which I went through and made a subset of them 

and reviewed them because they were c l e a r l y r e l e v a n t t o 

p i t s of one type or another, and also below-grade tanks. 

Q. And what do you mean when you say general 

performance or n a r r a t i v e standards are not enough? That's 

k i n d of a squishy terminology, so please e x p l a i n t h a t t o 

me. 

A. That i s what the cur r e n t p i t r u l e , 50, contains, 

general performance standards. I t does not have t e c h n i c a l 

standards. 

Q. Okay. When you say general performance 
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standards, when the cur r e n t Rule 50 sets down requirements, 

you're saying t h a t was not s p e c i f i c enough f o r you? 

A. That's c o r r e c t , not s p e c i f i c enough f o r OCD, and 

t h a t ' s why we're here today. 

Q. A l l r i g h t , are you saying t h a t the Commission 

made a mistake when i t passed the r u l e i n 2003? 

A. I t made i t s d e c i s i o n based on the evidence 

presented t o i t . I was not a p a r t i c i p a n t a t t h a t time, so 

I don't know what evidence was put before the Commission a t 

t h a t time. 

Q. And what do you mean by n a r r a t i v e standards? 

A. I t ' s another term f o r performance standards. 

Q. And where i s t h a t term found? 

A. A c t u a l l y , I t h i n k i t i s used i n the Water Q u a l i t y 

C ontrol Commission standards. 

Q. N a r r a t i v e standards? 

A. I t h i n k i t ' s r e f e r r e d t o as n a r r a t i v e standards. 

Q. Do you have any idea what i t means? 

A. I t means the same t h i n g as a general performance 

standard, Ms. Foster. 

Q. So i t j u s t means t h a t , you know, the r u l e s are so 

generalized t h a t b a s i c a l l y anybody can come i n and 

i n t e r p r e t whatever they want from i t ? 

A. I t means t h a t i t does not s p e c i f y a t e c h n i c a l 

standard. 
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Q. Now you st a t e d yesterday t h a t p a r t of your 

concern w i t h t h i s r u l e was t h a t you wanted t o have 

permissive standards i n the r u l e , correct? 

A. Permissive? 

Q. You d i d n ' t want t o have r u l i n g by guidance, you 

wanted t o have more s p e c i f i c i t y i n the r u l e , c o r r e c t ? 

A. That was one of our goals, was t o in c o r p o r a t e 

OCD's guidance i n t o the r u l e s — 

Q. Okay. 

A. — a t the request of i n d u s t r y . 

Q. Now as a member of the OCD s t a f f , doesn't the OCD 

c u r r e n t l y enforce Rule 50? 

A. Yes, i t does. 

Q. A l l r i g h t . Which has these general performance 

standards, r i g h t ? 

A. That's c o r r e c t . 

Q. And what you want — I be l i e v e what you s t a t e d 

yesterday concerning the p i c t u r e of the w i n d f l a p , i s t h a t 

i f you have an enforcer go out t o a l o c a t i o n and they see 

wi n d f l a p , t h a t i s an automatic enforcement a c t i o n , because 

t h a t means t o you au t o m a t i c a l l y t h a t t h e r e was a lack of 

anchoring i n the trench, correct? 

A. No, i t doesn't mean t h a t . I means t h a t the OCD 

inspe c t o r w i l l make t h a t determination on a s i t e - b y - s i t e 

basis. 
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Q. A l l r i g h t . So then i f — I want t o make sure 

t h a t what I wrote down yesterday i s inac c u r a t e , then. 

CHAIRMAN FESMIRE: I s inaccurate? 

MS. FOSTER: I s inaccurate, because what I wrote 

down i s now what he's saying. So I want t o make sure t h a t 

he c l a r i f i e s . 

Q. (By Ms. Foster) The p i c t u r e concerning the 

wi n d f l a p , what was your i n t e n t i o n f o r showing t h a t p i c t u r e , 

then? 

A. That one shows — we discussed t h i s a t some 

le n g t h , t h a t t h a t problem was due t o a lack of inadequate 

[ s i c ] anchor of the edge of the l i n e r m a t e r i a l . And 

because of t h a t , during a high-wind event — our 

i n t e r p r e t a t i o n i s t h a t a high-wind event caused t h a t l i n e r 

m a t e r i a l t o blow i n t o the p i t . 

Q. A l l r i g h t , and do you know t h a t f o r sure? 

A. No, I wasn't there, but t h a t ' s our assumption and 

t h a t was a p o i n t of discussion many times before task 

f o r c e . 

Q. A l l r i g h t , before the task force? 

A. I n task f o r c e . 

Q. I n the meetings t h a t you were at? 

A. Yes. 

Q. And a t the l o c a t i o n t h a t you took t h a t p i c t u r e 

w i t h the w i n d f l a p , d i d you a c t u a l l y check the anchors? 
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A. I was not a t t h a t s i t e . 

Q. So you weren't — you weren't a t the w i n d f l a p 

s i t e ? 

A. That p a r t i c u l a r — 

Q. A l l r i g h t . 

A. — one, no. 

Q. Okay, then I ' l l ask you the question p e r t a i n i n g 

t o another one, which I'm sure w i l l come up again. 

Are you f a m i l i a r w i t h the A d m i n i s t r a t i v e 

Procedures Act of the State of New Mexico? 

A. No, I'm not. 

Q. Are you f a m i l i a r — You've been doing o i l and gas 

enforcement actions f o r a wh i l e , c o r r e c t ? 

A. I have been working f o r the OCD since January, 

2005. 

Q. Two and a h a l f years. 

A. Yes. 

Q. And p r i o r t o t h a t you were i n V i r g i n i a , r i g h t ? 

A. No, p r i o r t o t h a t I was i n the Environment 

Department. 

Q. And what was your r o l e i n the Environment 

Department? 

A. I was a supervisor, and I was in v o l v e d i n RCRA 

p e r m i t t i n g and RCRA c o r r e c t i v e a c t i o n — 

Q. Are you — 
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A. — p r i m a r i l y a t Department of Defense f a c i l i t i e s . 

Q. A l l r i g h t . Are you f a m i l i a r w i t h the concept of 

knowing and w i l l f u l v i o l a t i o n s ? 

A. No, t h a t ' s a l e g a l term t h a t I'm not f a m i l i a r 

w i t h . 

Q. A l l r i g h t . Are you f a m i l i a r — are you f a m i l i a r 

w i t h the concept t h a t f o r one of your enforcement o f f i c e r s 

t o give a f i n e t o any operator, t h a t they must prove — or 

the D i v i s i o n must prove t h a t the operator a c t u a l l y knew 

t h a t t h a t v i o l a t i o n was out there? 

A. No, I have not had t h a t experience as of y e t w i t h 

the D i v i s i o n . 

Q. You have not had t h a t experience? 

A. That's c o r r e c t . 

MR. BROOKS: Mr. Chairman, I would o b j e c t t h a t 

t h a t i n a c c u r a t e l y characterizes the knowing and w i l f u l 

standard. 

CHAIRMAN FESMIRE: Okay, I ' l l o v e r r u l e the 

o b j e c t i o n . He can answer i f t h a t ' s w i t h i n h i s 

understanding. 

MS. FOSTER: Okay, i f Mr. van Gonten i s not an 

appro p r i a t e o f f i c e r , then I beli e v e t h e r e are other OCD 

witnesses who are a c t u a l l y f i e l d r epresentatives? 

MR. BROOKS: That i s c o r r e c t . 

MS. FOSTER: Okay, then I could ask t h i s l i n e of 
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ques t i o n i n g t o them. 

CHAIRMAN FESMIRE: Do you withdraw the question? 

MS. FOSTER: Yes, I do. 

Q. (By Ms. Foster) I believe t h a t you s t a t e d 

yesterday t h a t you have — there i s a concern w i t h i n your 

D i v i s i o n a t the OCD as t o the number of i n s p e c t i o n o f f i c e r s 

t h a t the D i v i s i o n has f o r the thousands of l o c a t i o n s t h a t 

t h e r e are i n New Mexico p e r t a i n i n g t o o i l and gas. 

A. I beli e v e t h a t was Mr. Price's testimony, as f a r 

as the number of s t a f f a v a i l a b l e t o do t h a t . 

Q. A l l r i g h t . And would you agree w i t h the 

statement t h a t i f there are no open p i t s on l o c a t i o n , t h a t 

t h i s would a c t u a l l y make enforcement easier f o r the 

o f f i c e r s , i f there's j u s t closed loop systems on l o c a t i o n ? 

A. What do you mean by open p i t s ? 

Q. A temporary p i t , a d r i l l i n g p i t , a workover p i t . 

A. Okay, repeat your question again. 

Q. Okay, i f there are no d r i l l i n g p i t s or workover 

p i t s on l o c a t i o n and there i s j u s t a closed system, w i t h 

the d r y i n g pad or not, t h a t t h i s — t h a t t h i s would 

a c t u a l l y make the inspections job easier f o r your o f f i c e r s 

on l o c a t i o n ? 

A. I can o f f e r an opinion on t h a t , which i s — 

Q. Yes. 

A. — and I would also p o i n t out t h a t a closed loop 
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system i s a d r i l l i n g p i t , i t ' s a d r i l l i n g tank, and i t ' s 

f o r reserve — 

Q. A l l r i g h t , the d i f f e r e n t i a t i o n -— f o r purposes of 

t h i s hearing, we have p i t s , we have temporary p i t s , which 

are d r i l l i n g and workover p i t s , permanent p i t s , and we have 

— they're d i f f e r e n t i a t e d from the closed loop system 

discu s s i o n t h a t we're having — 

A. I understand. 

Q. — i s i t not? Correct? Okay. A l l r i g h t . 

Moving on t o s l i d e 8, you are using the word — 

the term open dump under RCRA, correct? 

A. This s l i d e uses — i s about open dump, and i t ' s a 

d e f i n i t i o n . 

Q. A l l r i g h t . And what — I was a l i t t l e confused 

as t o why you're poo l i n g RCRA i n t o t h i s d i s c u s s i o n . This 

i s a — We're i n the State of New Mexico, c o r r e c t ? 

A. Yes. 

Q. And the OCC i s the j u r i s d i c t i o n a l a u t h o r i t y 

w i t h i n the s t a t e only, correct? 

A. Yes. 

Q. And they have no f e d e r a l j u r i s d i c t i o n whatsoever? 

A. That's c o r r e c t . 

Q. A l l r i g h t . But RCRA i s a f e d e r a l s t a t u t e ? 

A. That i s c o r r e c t . 

Q. But the terminology t h a t you used i n your 
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testimony yesterday was t h a t temporary p i t s and permanent 

p i t s are now what you would c a l l an open dump, and t h a t was 

one of the reasons why the s l i d e was up there? 

A. No, I d i d n ' t say t h a t . 

Q. Okay, so then c l a r i f y why the s l i d e i s up the r e 

then. 

A. I t p o i n t s out t h a t an open dump, which i s de f i n e d 

by f e d e r a l s t a t u t e — and by the way, t h a t a p p l i e s i n the 

State of New Mexico as w e l l — i s any — Let me r e f e r t o 

t h i s . 

Okay, i t says what i t says. I t says, Which i s 

not a s a n i t a r y l a n d f i l l which meets the c r i t e r i a 

promulgated under Section 4004 and which i s not a f a c i l i t y 

f o r d i s p o s a l of hazardous waste. 

Q. Okay. 

A. The p o i n t where I was going w i t h t h i s , i f I can 

continue — 

Q. Sure. 

A. — i s t h a t an unl i n e d p i t i s eq u i v a l e n t t o an 

open dump. I t meets the p l a i n language d e f i n i t i o n of open 

dump. 

Q. Okay, so now you're saying t h a t an u n l i n e d p i t i s 

the equivalent of an open dump? 

A. That's what i t says. 

Q. But i s t h a t your i n t e r p r e t a t i o n ? 
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A. Yes. 

Q. I s t h a t your testimony? 

A. Yes. 

Q. A l l r i g h t . I believe you s t a t e d yesterday t h a t 

deep-trench b u r i a l i s nothing more than having an open p i t 

as w e l l ? 

A. I don't t h i n k — 

Q. Did you make — 

A. — I ever said t h a t . 

Q. — t h a t statement yesterday? 

A. I don't remember t h a t a t a l l . 

Q. A l l r i g h t , deep-trench b u r i a l . Why don't you 

describe f o r me what you t h i n k deep-trench b u r i a l means? 

A. Well, i t wasn't p a r t of my testimony, but I ' d be 

happy t o give you my understanding. 

Q. Please do. 

A. I t i s where a trench i s constructed g e n e r a l l y on-

s i t e or nearby a p i t and i s l i n e d . There i s a d i s p o s a l , 

long-term d i s p o s a l , permanent d i s p o s a l , of the p i t contents 

a f t e r they have been s t a b i l i z e d t o a degree t h a t i s bearing 

capacity. They may also receive a d d i t i o n a l treatment a t 

t h a t time. 

The p i t contents, i n c l u d i n g the p i t l i n e r , which 

i s u s u a l l y compromised during t h i s process, has been 

t r a n s f e r r e d from the o r i g i n a l reserve p i t or workover p i t 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

590 

or other temporary p i t and placed i n t o the deep t r e n c h . 

Then a top l i n e r i s applied over t h a t . There's 

options f o r the operator t o seam t h a t l i n e r . Then i t i s 

covered w i t h f o u r f e e t of t o p f i l l , and the s i t e i s r e s t o r e d 

as f a r as veg e t a t i o n . 

Q. Okay. But i f — Under t h i s r u l e , under the 

proposed r u l e , i f an operator doesn't — i s e i t h e r w i t h i n 

100 miles of a l a n d f i l l or 50 f e e t t o groundwater, or 

cannot get landowner approval, or cannot meet the s i t i n g 

requirements, or cannot meet the closure requirements, then 

the o p t i o n f o r o n - s i t e b u r i a l i s not t h e r e , and the 

operator has t o use closed loop system, c o r r e c t ? 

A. That's my understanding of the r u l e . 

Q. A l l r i g h t . I believe t h a t you h i g h l i g h t e d — I 

t h i n k i t ' s s l i d e 21 — what you b e l i e v e i s the Commission's 

j u r i s d i c t i o n under the O i l and Gas Act, c o r r e c t ? 

A. That i s c o r r e c t , t h i s i s some of the enumerations 

of power. 

Q. Thank you. A l l r i g h t . And what i s the 

D i v i s i o n ' s r e s p o n s i b i l i t y under the O i l and Gas Act? 

A. I t ' s f a i r l y broad. These th r e e enumerations, I 

guess we could c a l l them, subsections, were the ones t h a t 

have t o do d i r e c t l y w i t h our case before the Commission. 

Q. But i s n ' t , i n general, the overarching 

r e s p o n s i b i l i t y of the OCD i s p r o t e c t i o n of c o r r e l a t i v e 

STEVEN T. 
(505) 

BRENNER, CCR 
989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

591 

r i g h t s and prevention of waste? 

A. Those are subsections w i t h which I'm not 

per s o n a l l y responsible or t h a t f a m i l i a r w i t h , Ms. Foster. 

Q. Okay, so are you saying t h a t i n your j o b t h a t you 

don't have t o worry about p r o t e c t i o n of c o r r e l a t i v e r i g h t s 

or waste? 

A. Those terms have t o do w i t h another bureau i n 

th e r e . And the term waste i n t h a t context a c t u a l l y has t o 

do w i t h waste of resources. 

Q. And are you f a m i l i a r w i t h what c o r r e l a t i v e r i g h t s 

are? 

A. Not i n the l e g a l sense, no. 

Q. Well, then l e t me — why don't you t e l l me i n 

layman's terms what you believe the OCD i s responsible f o r , 

then? 

A. I can t e l l you what the Environmental Bureau i s , 

which i s p a r t of my job d e s c r i p t i o n , Ms. Foster, i f t h a t 

would be adequate. 

Q. No, you work f o r the OCD, so t e l l me what you 

t h i n k the OCD i s responsible f o r . 

CHAIRMAN FESMIRE: Let me guess, argumentative? 

MR. BROOKS: Argumentative and beyond the scope 

of t h i s witness's — i s asking the witness t o t e s t i f y t o 

something he's already said he doesn't know about. 

CHAIRMAN FESMIRE: Okay — 
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MR. FREDERICK: I ' l l second t h a t . 

CHAIRMAN FESMIRE: Mr. Frederick. 

I ' l l s u s t a i n the argumentative p o r t i o n of the 

o b j e c t i o n . 

Q. (By Ms. Foster) Okay. So j u s t so I understand, 

you don't understand what c o r r e l a t i v e r i g h t s are, and you 

don't b e l i e v e t h a t — 

CHAIRMAN FESMIRE: Mr. Frederick? 

MR. FREDERICK: I'm j u s t going t o o b j e c t t o t h a t . 

That's beyond the scope of h i s d i r e c t testimony, he doesn't 

have t o understand what c o r r e l a t i v e r i g h t s are t o h i s 

testimony. 

CHAIRMAN FESMIRE: I ' l l o v e r r u l e t h a t — 

MR. BROOKS: The D i v i s i o n would j o i n i n t h a t 

o b j e c t i o n . 

CHAIRMAN FESMIRE: I ' l l o v e r r u l e the j o i n i n g . 

Go ahead, Ms. Foster, ask the question. 

Q. (By Ms. Foster) Okay. So j u s t t o make c l e a r , 

you don't understand what c o r r e l a t i v e r i g h t s are i n your 

j o b d e s c r i p t i o n ? 

A. That's c o r r e c t . 

Q. Do you understand what nondomestic waste is? 

A. Yes. 

Q. And what would you define as nondomestic waste? 

A. Those are the wastes t h a t r e s u l t from the 
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e x p l o r a t i o n , development, production and storage of crude 

o i l or n a t u r a l gas t o p r o t e c t human h e a l t h and the 

environment. 

Q. And i s nondomestic waste p a r t of the O i l and Gas 

Act? 

A. Yes. 

Q. I s i t defined i n the O i l and Gas Act? 

A. I don't know i f i t ' s defined i n the O i l and Gas 

Act. 

Q. Would i t s u r p r i s e you t o know t h a t i t ' s d e f i n e d 

i n the S o l i d Waste Act? 

A. I t wouldn't s u r p r i s e me, but I wasn't aware of 

t h a t . 

Q. And would i t s u r p r i s e you t o know t h a t d r i l l i n g 

f l u i d s — Let me see, I'm sorr y , t h i s i s p r i n t e d on top of 

something el s e , so l e t me read t h i s here. 

Well, l e t me read you the d e f i n i t i o n of 

nondomestic waste under the S o l i d Waste Act, then. 

MR. BROOKS: Mr. Chairman, we would o b j e c t t o 

b r i n g i n g t h a t i n i n t h i s context, because s o l i d waste — 

the d e f i n i t i o n s i n the S o l i d Waste Act, i n our l e g a l view, 

do not c o n t r o l the usage of t h a t term i n the O i l and Gas 

Act, and i f i t ' s being introduced f o r the purpose of 

suggesting otherwise, we believe t h a t t o be a l e g a l issue 

t h a t ' s outside of the competence of t h i s witness t o t e s t i f y 
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t o . 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: Well, I'm j u s t t r y i n g t o c l a r i f y 

t h a t the d e f i n i t i o n of nondomestic waste which t h i s witness 

i s r e l y i n g upon as t h e i r a u t h o r i t y does not i n c l u d e 

d r i l l i n g f l u i d s , produced and waste petroleum products, 

petroleum sludges or — unless declared under an emergency 

by the D i r e c t o r of the OCD. That i s what I'm t r y i n g t o get 

out under t h i s Act. 

MR. BROOKS: Mr. Chairman, t h i s witness d i d not 

t e s t i f y he's r e l y i n g on t h a t d e f i n i t i o n . I n f a c t , t h i s 

witness was not even aware of i t s existence. 

MS. FOSTER: Well, then I would ask why i t was i n 

t h i s witness's presentation i f he i s not p e r s o n a l l y aware 

of these issues. 

CHAIRMAN FESMIRE: How was i t i n h i s 

presentation? 

MS. FOSTER: This i s p a r t of — one of Mr. van 

Gonten's e x h i b i t s . 

CHAIRMAN FESMIRE: Yes, but i s n ' t t h i s s t r a i g h t 

out of the s t a t u t e ? 

MS. FOSTER: Well, I'm j u s t asking him i f he has 

an understanding of the s t a t u t e , i f he i s t e s t i f y i n g t o 

t h i s and i t was p a r t of h i s p r e s e n t a t i o n . 

CHAIRMAN FESMIRE: Mr. Brooks? 
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p r e v i o u s l y . 

CHAIRMAN FESMIRE: I ' l l go ahead and o v e r r u l e the 

o b j e c t i o n . Why don't you go ahead and answer the question, 

Mr. von Gonten? 

THE WITNESS: Could you repeat the question, 

please? 

Q. (By Ms. Foster) Are you aware t h a t under the 

d e f i n i t i o n i n the S o l i d Waste Act, t h a t nondomestic waste 

does not include d r i l l i n g f l u i d s , produced waste, petroleum 

products, petroleum sludges unless declared under an 

emergency by the D i r e c t o r of the O i l and Gas Con- — O i l 

Conservation D i v i s i o n ? 

A. I was not aware of t h a t . 

Q. And I believe on page 24 through 26 of t h a t same 

e x h i b i t you r e f e r r e d t o the STRONGER r e p o r t , c o r r e c t ? 

A. Yes. 

Q. And the STRONGER r e p o r t i s a New Mexico-based 

agency? 

A. No. 

Q. What i s i t ? 

A. I t i s the State Review of O i l and Na t u r a l Gas 

Environmental Regulations. 

Q. A l l r i g h t . And the suggestions t h a t are made i n 

the STRONGER r e p o r t , are they mandates or suggestions? 
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What are they? 

A. I t h i n k t h a t they're suggestions. 

Q. Are you f a m i l i a r w i t h Governor's Executive Order 

2005.0069? 

A. No. 

Q. Are you f a m i l i a r w i t h Governor's Climate Change 

Mandates f o r the State of New Mexico? 

A. No, I'm not. 

Q. You are not aware of them a t a l l , even as a 

layperson? 

A. No, I have not d e a l t w i t h them and I have not 

read them. 

Q. Okay. Have you — 

A. I f I may continue, I may have heard t h a t phrase 

used, but I'm not f a m i l i a r w i t h i t . 

Q. Okay, but are you — So you're not aware of the 

Governor's executive order mandating climate-change issues 

i n the State of New Mexico? 

CHAIRMAN FESMIRE: Ms. Foster, i s t h a t w i t h i n the 

scope of the d i r e c t examination? 

MS. FOSTER: I believe i t i s i n terms of what he 

beli e v e s the OCD's j u r i s d i c t i o n i s . 

CHAIRMAN FESMIRE: Mr. Brooks? 

MR. BROOKS: I would disagree, I don't t h i n k we 

went i n t o t h a t issue a t a l l on d i r e c t . 

STEVEN T. BRENNER, CCR 
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CHAIRMAN FESMIRE: Well, i f Mr. Brooks were t o 

make an o b j e c t i o n on t h a t p o i n t , I would s u s t a i n i t . 

MR. BROOKS: Okay, w e l l — 

(Laughter) 

MR. BROOKS: — t h a t was my i n t e n t i o n , Mr. 

Chairman. 

MS. FOSTER: Well — I f I may continue? 

CHAIRMAN FESMIRE: You may. 

Q. (By Ms. Foster) A l l r i g h t . The Environmental 

J u s t i c e executive order i s one t h a t you should be f a m i l i a r 

w i t h . Are you f a m i l i a r w i t h i t ? 

A. I have heard of i t , and I be l i e v e I read i t maybe 

a year or so ago. 

Q. Okay. Well, when the Governor issues an 

executive order as an executive agency, are you r e q u i r e d t o 

f o l l o w t h a t executive order? 

A. The D i v i s i o n i s . 

Q. But you as an employee of the D i v i s i o n , i n 

promulgating r u l e s , are you req u i r e d t o f o l l o w t he 

executive order? 

A. I don't promulgate r u l e s , Ms. Foster. 

Q. I n your t e c h n i c a l review of the r u l e s and your 

p a r t i c i p a t i o n i n c r e a t i n g of the r u l e s , are you r e q u i r e d t o 

f o l l o w the mandates from the Governor's o f f i c e ? 

A. I t h i n k the D i v i s i o n i s . My personal 
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r e s p o n s i b i l i t i e s are t o be answerable t o the Environmental 

Bureau Chief. 

Q. And are you f a m i l i a r w i t h L e g i s l a t i v e mandates i n 

the state? 

A. No, I'm not. 

Q. I f the L e g i s l a t u r e were t o issue a mandate t o the 

OCD, are you as an OCD employee re q u i r e d t o f o l l o w t h a t 

mandate? 

MR. BROOKS: Mr. Chairman, I'm not sure what — 

The L e g i s l a t u r e passes b i l l s and they pass r e s o l u t i o n s , e t 

cetera. I'm not sure what Ms. Foster i s r e f e r r i n g t o as a 

L e g i s l a t i v e mandate. 

MS. FOSTER: I f Mr. Brooks — 

CHAIRMAN FESMIRE: Hang on j u s t a sec. Mr. 

Frederick? 

MR. FREDERICK: You know, I don't know what a 

L e g i s l a t i v e mandate i s — 

CHAIRMAN FESMIRE: Would you c l a r i f y your — 

MR. FREDERICK: — and I doubt the witness knows. 

MS. FOSTER: Okay. 

CHAIRMAN FESMIRE: Ms. Foster, would you c l a r i f y 

your question, please? 

Q. (By Ms. Foster) Okay, a s t a t u t e , a s t a t u t e t h a t 

has been signed by the Governor and passed by both houses 

i n the L e g i s l a t u r e — a l l r i g h t ? — passed, c r e a t i n g a law 
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i n the State of New Mexico t h a t would a f f e c t operations 

w i t h the OCD. As an OCD employee, are you r e q u i r e d t o 

f o l l o w t h a t s t a t u t e or law? 

CHAIRMAN FESMIRE: Mr. Frederick? 

MR. FREDERICK: I'm going t o ob j e c t t o t h a t , I 

t h i n k t h a t ' s argumentative. He's already t e s t i f i e d t h a t he 

has t o f o l l o w the law. 

CHAIRMAN FESMIRE: I ' l l s u s t a i n the o b j e c t i o n , 

Ms. Foster, thank you. 

MS. FOSTER: A l l r i g h t . 

Q. (By Ms. Foster) Looking a t E x h i b i t 13C, I t h i n k 

i t i s , the northwest s l i d e ? I'm sorr y , i t ' s 13B. Yes, 

northwest, please. Okay, t h i s e x h i b i t — i s i t 13B, f o r 

c l a r i f i c a t i o n ? 

CHAIRMAN FESMIRE: 13C, I b e l i e v e . 

MS. FOSTER: 13C. Mr. Hansen, i s i t l i s t e d as 

13B or 13C f o r you? 

MR. HANSEN: 13B. 

MS. FOSTER: 13B. 

Q. (By Ms. Foster) These photos t h a t were taken f o r 

E x h i b i t 13B, were these the photos t h a t were taken when you 

went out t o sample p i t s ? 

A. Yes, i t i s . 

Q. And when you went out t o sample, what types of 

p i t s were you req u i r e d t o sample? 
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A. Our sampling analysis plan and our sampling 

program s a i d t h a t we would go out, look f o r t a r g e t s of 

o p p o r t u n i t y , but t h a t we would sample from d r i l l i n g p i t s , 

tanks and from u n l i n e d p i t s . 

Q. Okay. And i n your documentation d i d you keep a 

l i s t and separate f o r sampling purposes what samples came 

from your temporary p i t s and which samples came from your 

permanent p i t s ? 

A. Yes, we d i d . 

Q. And l a t e r on i n your q u a n t i f i c a t i o n c h a r t s t h a t 

you do, I b e l i e v e t h a t you pi c k out your maximum values f o r 

each c o n s t i t u e n t t h a t was found i n the p i t , c o r r e c t ? 

A. Broken out by media, i n other words, f l u i d s or 

s o l i d s , and northwest and southeast, t h a t i s c o r r e c t . 

Q. And was i t f u r t h e r broken out by which type of 

p i t i t was in? 

A. No. 

Q. Okay. Slide Number 2. Well, a c t u a l l y s l i d e 

number 2, i n l i g h t of the changes t h a t were j u s t made by 

the D i v i s i o n , I w i l l s k ip. 

S l i d e number 6. Now I b e l i e v e you t e s t i f i e d t h a t 

t h i s i s a demonstration of what you b e l i e v e i s a t o r n 

l i n e r , c o r r e c t ? 

A. Yes. 

Q. And where i s the p i t i n r e l a t i o n t o where t h a t 
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t o r n l i n e r is? 

A. To the l e f t of the photograph. 

Q. To the l e f t of the photograph. So t h i s t e a r i s 

a c t u a l l y q u i t e a b i t away from the p i t , c o r r e c t ? 

A. This p a r t of the t e a r i s on the — above the side 

slope of the p i t . 

Q. I s above the side slope of the p i t ? 

A. That's c o r r e c t . 

Q. And i t ' s away from the p i t ? 

A. That's c o r r e c t . 

Q. And any water t h a t might accumulate on t h i s t e a r , 

i s t h a t going t o end up i n your p i t ? 

A. I t may flow underneath the l i n e r and compromise 

the side slopes, yes. 

Q. And are you aware t h a t t h i s t e a r was made when 

the d r i l l i n g p i t was removed and the r i g a c t u a l l y moved 

from the l o c a t i o n ? 

A. No, I was not aware of t h a t . 

Q. A l l r i g h t . Now are you aware t h a t i n d u s t r y i s 

a c t u a l l y adding an ext r a 15 f e e t of l i n e r t o the edge — 

from the edge of the p i t ? 

MR. FREDERICK: I guess I'm going t o o b j e c t t o 

the testimony t h a t ' s being provided here. 

CHAIRMAN FESMIRE: Sustained. Ms. Foster, you 

haven't l a i d a — there's not been any i n d i c a t i o n t h a t what 
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you're s t a t i n g i s t r u e . Are you going t o s t a t e i t as a 

hyp o t h e t i c a l ? 

MS. FOSTER: Yes, I'm asking him as a 

h y p o t h e t i c a l . 

CHAIRMAN FESMIRE: Okay, proceed then. 

THE WITNESS: What i s your question, please? 

Q. (By Ms. Foster) Are you aware — 

CHAIRMAN FESMIRE: No. What i f . 

Q. (By Ms. Foster) Okay. What i f i n d u s t r y were t o 

add 15 f e e t of l i n e r from the edge of the p i t t o the 

fenc i n g , as seems t o be demonstrated by t h i s p i c t u r e ? 

A. My observation or response would be, i t ' s not an 

adequate anchor trench, and there i s no berm t o c o n t r o l 

run-on or r u n o f f , so the a d d i t i o n a l h y p o t h e t i c a l 15 f e e t 

added would probably s t i l l not meet our t e c h n i c a l 

performance standards. 

Q. Your t e c h n i c a l performance standards under which 

r u l e ? Your e x i s t i n g — 

A. The proposed r u l e . 

Q. — Rule 15? The proposed r u l e . 

P i c t u r e number 7. I beli e v e you s t a t e d t h a t t h i s 

photo w i l l — because the fence i s through the l i n e r , t h a t 

t h i s w i l l create a contaminant s i t u a t i o n , contamination 

s i t u a t i o n ? 

A. I'm sure t h a t I never used t h a t phrase. 
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Q. You've never used t h a t phrase? 

A. I d i d n ' t use t h a t phrase yesterday d u r i n g my 

testimony. 

Q. Would you l i k e me t o ask the co u r t r e p o r t e r t o 

gi v e us the testimony from yesterday? 

A. I f you so desire. 

Q. I b e l i e v e t h a t I have i n my notes and several 

other l o c a t i o n s as w e l l , but now you're saying t h a t — T e l l 

me why t h i s p i c t u r e i s i n t h i s — 

A. The p o i n t I put t h a t p i c t u r e i n t h e r e , Ms. 

Foster, i s t o show t h a t what we commonly encountered was 

t h a t t h e r e were — This doesn't appear t o be a fencepost 

stake, you don't see the fence m a t e r i a l on i t , but t h i s i s 

an example of where the i n t e g r i t y of the l i n e r has been 

compromised by being punctured, and t h i s could also be a 

p o i n t a t which a r i p or t e a r could be i n i t i a t e d . 

Q. Okay. I s t h a t l i n e r punctured? 

A. You can't t e l l from e x a c t l y t h i s photograph, but 

I b e l i e v e i t was. 

Q. Okay, so you can't t e l l from t h i s photograph, but 

you're making an a l l e g a t i o n t h a t i t was punctured? 

A. That i s my observation, I b e l i e v e i t was 

punctured. 

Q. And do you know which side of the p i t t h i s was — 

t h i s fencepost was on, or t h i s post was on? 
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A. I would have t o look at the other photographs 

t h a t went w i t h t h a t t o answer t h a t question i n d e t a i l . I 

don't have photographic knowledge of i t . 

Q. Okay, so you don't r e c a l l t h i s l o c a t i o n ? 

A. I was a t t h i s l o c a t i o n , but t h i s p a r t i c u l a r 

photograph, as I said, I don't remember the d e t a i l s 

surrounding i t . I t shows what i t shows. 

Q. Okay. H y p o t h e t i c a l l y , could t h i s stake be on the 

high side of the w e l l , p o t e n t i a l l y — p i t ? 

A. Yes. 

Q. Sorry, the high side of the p i t — 

A. Yes. 

Q. — possibly? And i f i t ' s on the high side of the 

p i t , i s t h a t going t o impact your f l u i d s i n the p i t ? 

A. I f i t i n i t i a t e s a t e a r t h a t leads i n t o the p i t , 

i t could — 

Q. I f i t — 

A. — h y p o t h e t i c a l l y . 

Q. H y p o t h e t i c a l l y , s p e c u l a t i v e l y ? 

A. Speculating on your sp e c u l a t i v e question, yes. 

(Laughter) 

Q. Okay. Could we look at s l i d e 14, please? 

A c t u a l l y , could we go back t o s l i d e 13, please? 

This i s — I understand t h i s i s not you, but t h i s 

i s Mr. Ed Hansen, correct? 
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A. That i s Mr. Hansen. 

Q. I n t h i s photo. And what i s he wearing there? 

A. I t ' s c a l l e d a Typek s u i t . 

Q. And what i s the purpose f o r wearing a Typek s u i t ? 

A. So t h a t you don't get your cl o t h e s d i r t y . 

Q. So the purpose of the Typek s u i t i s only t o 

p r o t e c t your c l o t h i n g , correct? 

A. That's r i g h t . 

Q. S l i d e number 14, please? I b e l i e v e t h a t you 

s t a t e d t h a t t h i s photo was a demonstration of woven 

m a t e r i a l t h a t was frayed a t the edges, correct? 

A. That's c o r r e c t . 

Q. A l l r i g h t . And do you know how f a r away from the 

p i t t h a t t e a r is? 

A. I t h i n k you can see the p i t contents a t the top 

of t h a t photograph, so I t h i n k t h a t ' s j u s t on the edge of 

the top — the top of the side slope. 

Q. Okay. And i s t h a t on the down side of a berm? 

A. There was no berm, as I remember, a t t h i s s i t e . 

I t was j u s t f l a t . There was no two- or t h r e e - f o o t - t a l l 

berm around the edge. 

Q. Okay, so t h a t doesn't, t o you, look l i k e the top 

of a berm, and the r i p i s on the other side? 

A. I don't t h i n k there was a berm t h e r e , Ms. Foster. 

Q. Okay, you don't — Okay, thank you. 
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But t h i s was not w i t h i n the p i t , t h a t tear? 

A. This i s on the top slope, not the side slope. 

This photographs documents i t being on the top slope, i t 

doesn't document t h a t i t goes i n t o the side slope. 

Q. Can we move on t o E x h i b i t 15, please? No, 

a c t u a l l y — I'm sorr y , before you move on, 19, please. I 

might have the wrong one. I have the wrong one. Why don't 

we move on t o E x h i b i t 15, please? Page 11. 

CHAIRMAN FESMIRE: 15, page 11? 

MS. FOSTER: Yes, please, E x h i b i t 15, page 11, or 

s l i d e 11. 

Q. (By Ms. Foster) A l l r i g h t , I j u s t want t o make 

sure t h a t what I thought I saw i n t h i s p i c t u r e i s a c t u a l l y 

not t h e r e . That i s not a person's head s t i c k i n g out 

through t h a t hole, i s i t ? 

(Laughter) 

A. I wasn't a t t h i s s i t e 

CHAIRMAN FESMIRE: At t h i s p o i n t , Mr. von Gonten, 

I f e e l compelled t o warn you about your F i f t h Amendment 

r i g h t s . 

(Laughter) 

THE WITNESS: I was never a t t h i s p i t , Ms. 

Foster, but i t appears t o be a rock p r o t r u d i n g through the 

l i n e r m a t e r i a l on the s i d e w a l l . 

Q. (By Ms. Foster) Okay, so t h a t beige t h i n g i s 
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a c t u a l l y not a person's head, but i t ' s a rock? 

A. I t ' s a rock. 

Q. Okay. And what type of l i n e r i s t h i s , i f you 

know? 

A. I don't know what type of l i n e r t h a t i s . 

Q. Okay, based on your expert o p i n i o n , could you 

guess what type of p i t t h i s is? 

A. I wouldn't have t o guess, but i f I was t e s t i f y i n g 

I would go t o E x h i b i t 17 and look t h i s s l i d e up t o see what 

p i t i t was. 

Q. Okay, so you're uncomfortable t e s t i f y i n g about 

what t h i s — 

A. This i s n ' t labeled, and I was not a t t h i s s i t e . 

Q. Okay. 

A. But i t i s i n our E x h i b i t 17, i f we wanted t o go 

through the exercise of determining where i t was. There 

was only one production p i t sampled i n the southeast, so 

I'm — and one closed loop system i n the southeast, so I 

assume t h a t t h i s i s a reserve p i t , a d r i l l i n g p i t . 

Q. D r i l l i n g p i t , a l l r i g h t . And can you see the 

w a t e r l i n e on t h a t white l i n e r i n the photograph 

demonstrated? 

A. There seems t o me t o be several w a t e r l i n e s . 

Q. A l l r i g h t . And would i t be f a i r t o say t h a t 

there's water t h a t has been evaporated from t h a t l o c a t i o n ? 
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A. I'm sure evaporation has occurred from t h i s p i t . 

Q. And the hole w i t h the rock i n i t i s a c t u a l l y 

above the w a t e r l i n e , c u r r e n t l y , i n the p i c t u r e ? 

A. I see a — Well, a t the c u r r e n t w a t e r l i n e , t h a t ' s 

c o r r e c t . There are other w a t e r l i n e s which are above the 

hole i n the side l i n e r . 

Q. Now under the cur r e n t process f o r c l o s i n g a 

reserve p i t , i f a — the operators need t o evaporate the 

water out of the p i t , correct? 

A. Yes. 

Q. I n other words, once the d r i l l i n g r i g leaves and 

they're not using t h i s as a d r i l l i n g p i t , they cannot add 

a d d i t i o n a l f l u i d s t o i t , c orrect? 

A. There's no reason f o r them t o . I l l e g a l dumping 

does occur i n t o operators' p i t s , t h a t was discussed a t task 

f o r c e . But there's no reason t h a t I can imagine, but I 

don't know t h a t i t would be p r o h i b i t e d , but i t may be. 

Q. Now i f i n f a c t t h i s i s a d r i l l i n g p i t and i t i s 

evaporating down, does the operator have the r e s p o n s i b i l i t y 

t o f i x t h a t hole, t h a t t e a r i n the l i n e r ? 

A. I don't know the answer t o t h a t question. 

Q. Who should I ask t h a t question t o , then? 

A. You could ask one of the D i s t r i c t i n s p e c t o r s . 

Q. Inspectors, okay. I n the sampling e x h i b i t , which 

I would ask the Commission — or I would ask the Commission 
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f o r an e l e c t r o n i c v e r s i o n of t h a t e x h i b i t . Yesterday I 

received a paper copy of t h a t , and i t ' s very, very hard t o 

manage. So I would ask t h a t i f the D i v i s i o n has an 

e l e c t r o n i c copy of the new E x h i b i t 16, the one t h a t Mr. van 

Gonten found the mistakes i n and had t o f i x , t h a t t h a t 

could be provided t o us so t h a t we could compare those. 

CHAIRMAN FESMIRE: Mr. Brooks, would you be able 

t o do t h a t by tomorrow morning? 

MR. BROOKS: Mr. Chairman, I would have t o confer 

w i t h Mr. von Gonten. 

CHAIRMAN FESMIRE: At the break would you confer, 

and please inform Ms. Foster i f you can or can't? 

MR. BROOKS: Mr. Chairman, I w i l l do so. 

CHAIRMAN FESMIRE: Thanks. 

MS. FOSTER: Thank you. 

Q. (By Ms. Foster) How much was the cost of 

sampling f o r your program? 

A. Around $3 0,000. I don't remember the exact 

number. 

Q. $30,000? 

A. T h i r t y thousand d o l l a r s . 

Q. A l l r i g h t , and t h a t t h i r t y thousand d o l l a r s , d i d 

t h a t pay f o r a l l t e s t i n g r e l e v a n t — Withdrawn. Withdraw 

t h a t question. 

I b e l i e v e you t e s t i f i e d yesterday t h a t the 
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i n d u s t r y committee sampling versus your sampling used a 

d i f f e r e n t method of sampling, correct? 

A. There were some d i f f e r e n c e s between them. I 

t h i n k t h a t I pointed out t h a t g e n e r a l l y f o r the t o t a l 

f r a c t i o n s t h a t i n d u s t r y used, what would be considered t o 

be equivalent methods i f not the same method, a n a l y t i c a l 

methods. 

Q. Okay. And the TCLP, i s t h a t commonly known as 

the T - c l i p ? 

A. I t i s . 

Q. And was t h a t the t e s t t h a t was used by you or by 

indu s t r y ? 

A. I n d u s t r y . 

Q. And are you aware t h a t T - c l i p i s now being used 

a t CRI f o r disposal under the surface waste management 

ru l e ? 

A. No, I'm not. 

Q. And I believe t h a t you st a t e d yesterday t h a t the 

science experiment t h a t you d i d could have been more 

comprehensive, had you had more time and probably funding? 

A. That's t r u e . 

Q. Now d i d you run the s o l i d s r e s o l u b i l i t y t e s t ? 

A. No, we d i d not. 

Q. And are you f a m i l i a r w i t h t h a t t e s t ? 

A. I am not. 
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Q. I s n ' t t h a t the t e s t t h a t w i l l determine whether 

co n c e n t r a t i o n of c h l o r i d e s w i l l r e d i s s o l v e and t h e r e f o r e be 

mobile? 

A. I'm not f a m i l i a r w i t h t h a t t e s t . 

Q. Now when an operator needs t o close a l o c a t i o n , a 

d r i l l i n g p i t , t o get t o the steps, u l t i m a t e l y , t o r e -

vegetate, under the cur r e n t Rule 50 l i q u i d s must be removed 

from the p i t , correct? 

A. I d i d not have t h a t understanding. I t h i n k 

they're allowed a period of time t o allow evaporation t o 

occur. I don't know t h a t P i t Rule 50 says t h a t they have 

t o remove i t or whether they're allowed not t o remove i t . 

My understanding was t h a t they were allowed a c e r t a i n 

p e r i o d of time a f t e r the r i g i s released t o — f o r 

evaporation t o occur. 

Q. Okay. Have you — Have you ever seen a closure 

operation occur on location? 

A. I've seen various stages, but I have not been 

present from s t a r t t o f i n i s h of a closure program. 

Q. You have not been present? 

A. That i s c o r r e c t . 

Q. Okay. Are you aware of the s t a b i l i z a t i o n process 

t h a t operators have t o go through t o close a p i t ? 

A. I am aware of s o l i d i f i c a t i o n and s t a b i l i z a t i o n , 

but I'm not sure t h a t operators are r e q u i r e d t o do t h a t , 
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other than t o a bearing capacity. 

Q. Other than t o a bearing capacity? 

A. Yes, there are other — t h a t term i s also used 

f o r — and I always get i t a l i t t l e confused i n my mind 

whether i t ' s s t a b i l i z a t i o n or s o l i d i f i c a t i o n , but I b e l i e v e 

s o l i d i f i c a t i o n i s where an operator would add something 

l i k e f l y ash or cement k i l n dust or cement t o a c t u a l l y 

s o l i d i f y the p i t contents. 

Q. Okay. But the contents are s o l i d i f i e d , a cover 

i s put on i t , and then i t ' s re-vegetated f o r cl o s u r e , 

c u r r e n t l y ? 

A. That's c o r r e c t . 

Q. A l l r i g h t . And why i s i t t h a t when you were 

doing your sampling program, t h a t you went i n t o l i q u e f i e d 

p i t s i f i n f a c t the closure standards are completely 

d i f f e r e n t ? 

A. We conducted t h i s p i t sampling program t o answer 

the questions t h a t we heard during the outreach, which i s , 

What i s i n t h a t p i t ? 

Q. Okay, what i s i n the p i t d u r i n g the operations 

phase, not duri n g the closure phase? 

A. That's c o r r e c t . 

Q. So you can't — you can't t e s t i f y t o what — or 

how the c o n s t i t u e n t s i n these p i t s change f o r closure? 

A. That was not the goal of our p i t sampling 
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program, and the data t h a t we c o l l e c t e d would not answer 

t h a t question. 

Q. Now I believe yesterday t h a t you s t a t e d also t h a t 

you b e l i e v e t h a t the new Rule 50 — or the new — 17, 

r i g h t , would a c t u a l l y be less complex f o r operators t o work 

under; i s t h a t your understanding? 

A. I don't t h i n k t h a t would be f a i r . I t h i n k t h a t 

i t would be — t h a t there are more t e c h n i c a l standards 

s p e c i f i e d i n the proposed p i t r u l e . 

Q. More t e c h n i c a l standards meaning the requirements 

f o r closure? 

A. I was t h i n k i n g more along the l i n e s of 

p r e p a r a t i o n operations, i n s t a l l a t i o n operations, 

maintenance, and yes, the closure would also be more 

comprehensive. 

Q. Okay. And are there not d i f f e r e n t standards f o r 

c l o s u r e , depending on whether you're going t o have a 

temporary p i t or permanent p i t or a below-grade tank or a 

closed loop system? 

A. I was not t h a t i n t i m a t e l y i n v o l v e d w i t h the 

d r a f t i n g of t h i s p i t r u l e , and I would defer t h a t question 

t o Mr. Jones. 

Q. Okay. Now there was a p i c t u r e t h a t you showed, I 

b e l i e v e , i n a couple of e x h i b i t s p e r t a i n i n g t o — i t had a 

ranch house i n i t and a pickup t r u c k next t o i t . I b e l i e v e 
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t h a t was — Was i t the Westgate case? 

A. Yes. 

Q. Are you aware t h a t r i g h t next t o the ranch house 

there's a c t u a l l y a freshwater w e l l next t o the house? 

A. No, I was not aware of t h a t . 

MR. BROOKS: Mr. Chairman, t h i s was, I b e l i e v e , a 

p a r t of the southeast i n v e s t i g a t i o n , which t h i s witness was 

not a p a r t — d i d not p a r t i c i p a t e i n . 

MS. FOSTER: I t ' s s t i l l p a r t of an e x h i b i t t h a t 

came i n through Mr. van Gonten, so — 

MR. BROOKS: Well, I bel i e v e t h a t E x h i b i t 13B has 

not y e t been tendered — or 13C has not y e t been tendered. 

Mr. van Gonten d i d show those e x h i b i t s and he made an 

an a l y s i s based on p i t s included i n the southeast, but we 

s p e c i f i c a l l y deferred tendering those photographs u n t i l we 

could have a witness who could a u t h e n t i c a t e them. 

CHAIRMAN FESMIRE: Okay. Mr. von Gonten, the 

p i c t u r e s she's t a l k i n g about i n the southeast t h a t don't 

i n v o l v e the p i t s , the ranch house, e t cetera, are you 

f a m i l i a r enough w i t h those t o t e s t i f y , what they are? 

THE WITNESS: My understanding of i t i s t h a t t h i s 

was a s i t e a t which the p i t had been closed and they had 

razed the house, and the contamination was so great t h a t 

they a c t u a l l y had t o put a containment s t r u c t u r e over i t 

d u r i n g the operations f o r c o n t r o l of dust. 
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CHAIRMAN FESMIRE: Ms. Foster, are those the 

photos t h a t you're r e f e r r i n g to? 

MS. FOSTER: Yes, thank you. 

CHAIRMAN FESMIRE: Okay. 

MS. FOSTER: Yes. So — 

THE WITNESS: I don't — I'm not — Excuse me. I 

don't t h i n k those were a c t u a l l y i n e i t h e r 13B or 13C. I 

t h i n k they were i n another e x h i b i t . 

MS. FOSTER: I t h i n k they might have been i n 

E x h i b i t 17. That's where I've got them i n my notes, but I 

could be wrong. 

MR. BROOKS: Not 17, 17 i s the compendium. 

MS. FOSTER: Okay, I'm so r r y , then, I apologize. 

I w i l l ask Mr. — I s i t Mr. Jones who t e s t i f i e d — who's — 

the southeast? 

THE WITNESS: Excuse me — 

MR. BROOKS: Yes, Mr. Jones d i d p a r t i c i p a t e i n 

the southeast. 

THE WITNESS: — I bel i e v e you're r e f e r r i n g t o 

E x h i b i t 18, s l i d e s 12 and 13. 

MR. BROOKS: Now t h a t i s a d i f f e r e n t — Okay. 

Okay, t h a t was not the p i c t u r e I was t h i n k i n g about, so you 

may proceed t o ask him — 

CHAIRMAN FESMIRE: And t h a t ' s the p i c t u r e you 

were t h i n k i n g about? 
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MS. FOSTER: Yes, I was r e f e r r i n g t o — 

s p e c i f i c a l l y t h i n k i n g of the house w i t h the s i l v e r 

s t r u c t u r e t h e r e , I guess. 

MR. BROOKS: Okay. 

CHAIRMAN FESMIRE: Why don't you ask your 

questions p e r t a i n i n g t o these p i c t u r e s w i t h reference t o 

these p i c t u r e s , because there was some confusion. 

Q. (By Ms. Foster) A l l r i g h t . I s E x h i b i t 18 — 

when h e ' l l p u l l i t up — i s t h a t what you understand t o be 

the Westgate case? 

A. Yes. 

Q. And again, are you aware t h a t t h e r e i s a 

freshwater w e l l behind t h a t house? 

A. No, I was not aware of t h a t . 

Q. And are you aware t h a t t h a t freshwater w e l l i s 50 

f e e t from what you c a l l the contamination s i t e ? 

A. I was not aware of t h a t . 

CHAIRMAN FESMIRE: Mr. Foster, again, are you 

asking h y p o t h e t i c a l questions, or are you going t o present 

evidence t h a t there is? 

MS. FOSTER: No, I'm j u s t asking him i f he i s 

aware of t h a t since he i s representing — t h i s i s p a r t of 

h i s e x h i b i t , and he should be aware of — 

CHAIRMAN FESMIRE: Okay, then I would suggest 

t h a t you ask the question, Do you know t h a t there i s a w e l l 
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out there? Not, Are you aware of one? Because t h a t i n f e r s 

t h a t there's testimony i n the record t h a t t h e r e i s a w e l l 

back t h e r e . Or you can use a h y p o t h e t i c a l . 

Q. (By Ms. Foster) Okay, do you know — Thank you, 

Mr. Chairman. Do you know t h a t there i s a w e l l back there? 

A. No, I'm not aware of whether there's a w e l l 

behind t h a t s t r u c t u r e or not. 

Q. And you t e s t i f i e d t h a t the s i l v e r s t r u c t u r e t h a t 

u l t i m a t e l y got put on t h i s l o c a t i o n on page 13 was t o 

c o n t r o l dust? 

A. That was one of i t s f u n c t i o n s . 

Q. When they were doing remediation, I guess they 

decided t h a t t h a t was appropriate. There's another 

photograph t h a t shows a large earthmoving equipment i n s i d e 

t h e r e . 

Q. So when you say they were doing remediation, was 

t h a t — t h i s was not an OCD remediation p r o j e c t ? 

A. I don't know t h a t , I don't know the answer t o 

t h a t question. 

Q. Okay. Could you please describe a l i n e d 

temporary reserve p i t so we can understand i t s dimensions 

and size? 

A. A l i n e d temporary reserve p i t would be of a si z e 

selected by the operator. I saw some very small ones i n 

the northwest t h a t were perhaps 15 f e e t across and maybe 50 
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f e e t i n l e n g t h . I understand t h a t they get as la r g e as 

greater than 150 by 150. They would u s u a l l y be a depth 

t h a t was several f e e t t o — as one t h a t I saw i n the 

northwest looked t o be more than a dozen f e e t i n depth. 

They're l i n e d — As they are c u r r e n t l y , r i g h t now, w i t h o u t 

the performance standards, they can be l i n e d i n a number of 

d i f f e r e n t ways, using a number of p l a s t i c l i n e r s . 

Q. Okay. Now the depth t h a t you say — you gave 

a c t u a l l y a range i n depth, and you also gave a range i n 

si z e when you j u s t t e s t i f i e d ; i s t h a t c o r r e c t ? 

A. Yes. 

Q. A l l r i g h t . 

A. My personal, recent experience. 

Q. Okay. Would i t be f a i r t o say t h a t based on your 

personal experience of observation of p i t s , t h a t they're 

not always e x a c t l y the same si z e , and they're not always 

e x a c t l y the same depth? 

A. That i s t r u e . 

Q. And when — i n APD document — and I don' t know 

i f you — You do process APDs? 

A. I do not. 

Q. You do not. Okay. Who would be the person 

processing APDs? 

A. I t h i n k the D i s t r i c t Supervisor a c t u a l l y has t o 

approve those, and the D i s t r i c t inspectors would p o s s i b l y 
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be more f a m i l i a r w i t h them than I am. 

Q. A l l r i g h t . Have you looked a t any APD 

a p p l i c a t i o n s ? 

A. Yes. 

Q. And on APD a p p l i c a t i o n does an operator g e n e r a l l y 

have t o give you a schematic of where they i n t e n d t o have 

t h e i r p i t s ? 

A. I have seen several of those t h a t d i d have t h a t 

i n f o r m a t i o n included. 

Q. I s t h a t not required? 

A. I don't know whether they're r e q u i r e d . 

Q. Since p i t s are d i f f e r e n t sizes and d i f f e r e n t 

depths, does t h a t also change the amount of waste t h a t w i l l 

come out of a p i t ? 

A. I t h i n k the answer t o t h a t i s , t h a t j u s t depends 

on how much excess capacity the operator wanted t o b u i l d 

i n t o t h e i r program. The waste i s somewhat d i f f e r e n t , 

although, yes, the l i n e r i t s e l f a t closure i s p a r t of the 

o i l f i e l d waste. So yes, a l a r g e r p i t would have more 

waste, even i f they only d r i l l e d t o a hundred f e e t and q u i t 

the w e l l , i f they have i n s t a l l e d a l a r g e p i t . 

Q. Okay. I s depth t o — the depth of the w e l l , i s 

t h a t also a f a c t o r i n the amount of generated waste? 

A. The depth and the hole diameter, yes. 

Q. And does your s t a f f , do you know, or could p i c k 
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an average amount of waste t h a t would come o f f of a 

l o c a t i o n i n the southeast versus the northwest? 

A. A number t h a t we use, and i t ' s not based on any 

survey or any data t h a t we compile, but g e n e r a l l y we tend 

t o use the term of a thousands yards — 

Q. Thousand — 

A. — cubic — a thousand cubic yards of waste t h a t 

has t o be disposed o f. 

Q. Okay. 

A. That would be a commonly used number, and I'm 

sure t h a t ' s — i t could be much less than t h a t and much 

grea t e r than t h a t . 

Q. So i t ' s i n a range? 

A. I t ' s i n a range. But maybe t h a t ' s a reasonable 

average. 

Q. I apologize i f I'm going slowly on t h i s one. I 

p r i n t e d t h i s out, p r i n t e d on the back of a page t h a t was 

already p r i n t e d , so I'm reading through double p r i n t t o t r y 

and get t o the questions here. 

CHAIRMAN FESMIRE: Well, Ms. Foster, would t h i s e 

a good place t o take a break — 

MS. FOSTER: Yes. 

CHAIRMAN FESMIRE: — and reconvene i n about 10 

minutes? 

MS. FOSTER: Yes. A c t u a l l y , yes, i t would. 
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CHAIRMAN FESMIRE: At t h i s p o i n t why don't we 

take t h a t break, reconvene a t 20 t i l l 11:00. 

(Thereupon, a recess was taken a t 10:30 a.m.) 

(The f o l l o w i n g proceedings had a t 10:48 a.m.) 

CHAIRMAN FESMIRE: Okay, l e t ' s go back on the 

record. Let the record r e f l e c t t h a t a f t e r the morning 

break we've reconvened a t 10:48, t h a t a l l t h r e e 

Commissioners are s t i l l present, there's s t i l l a quorum 

present. We were i n the middle of the cross-examination of 

Mr. von Gonten by Ms. Foster. 

Ms. Foster, are you prepared t o continue w i t h 

your cross-examination? 

MS. FOSTER: Thank you, and I apologize t o the 

Commission, I was t r y i n g t o p r i n t out the questions so I 

could a c t u a l l y read them and move through t h i s a l i t t l e b i t 

more q u i c k l y , and I was having p r i n t i n g d i f f i c u l t i e s . 

CHAIRMAN FESMIRE: Heaven knows we understand 

computer d i f f i c u l t i e s . 

MS. FOSTER: Yes. Okay, I ' l l t r y and get through 

these questions. 

Q. (By Ms. Foster) Okay, Mr. van Gonten, I b e l i e v e 

t h a t you d i d t e s t i f y t h a t there i s a d i f f e r e n c e i n s i z e f o r 

temporary reserve p i t s i n the northwest versus the 

southeast, based on your personal observation, c o r r e c t ? 

A. That i s c o r r e c t . 
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Q. And again, there was — i n your sampling program, 

your f i n a l r e s u l t s d i d not d i s t i n g u i s h between permanent 

and temporary reserve p i t s i n terms of the c o n s t i t u e n t 

l e v e l s i n those p i t s , correct? 

A. That's c o r r e c t . 

Q. And I believe i n your an a l y s i s you used the 

maximum number or l e v e l t h a t was found i n the — i n each 

l o c a t i o n , northeast, southwest? 

A. I used the maximum concentration of each 

c o n s t i t u e n t , subdivided by matrix and l o c a t i o n . 

Q. A l l r i g h t , but you used t h a t number t o compare t o 

the NMED standards, the RCRA standards, and was th e r e a 

t h i r d standard t h a t you compared i t to? 

A. There were several other standards, yes. There 

was the Environment Department s o i l screening l e v e l s f o r 

i n g e s t i o n and i n h a l a t i o n , there was the p r o t e c t i o n of 

groundwater concentration, there was the T - c l i p value, and 

the WQCC 3103 groundwater standards. 

Q. WQCC, okay. And are you f a m i l i a r w i t h the 

c a v i t a t i o n process? 

A. No, not r e a l l y . No. 

Q. Have you — i n your p r o f e s s i o n a l experience, have 

you worked w i t h the a d d i t i v e bentonite c l a y f o r d r i l l i n g 

f l u i d s ? 

A. Yes. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

623 

Q. And are you aware t h a t t h i s i s a primary 

c o n s t i t u e n t of d r i l l i n g mud? 

A. I t i s i n c e r t a i n areas. 

Q. And are you aware t h a t the bento n i t e i s used i n 

the process of d r i l l i n g water w e l l s — or — I'm s o r r y , 

withdraw the question. Do you know t h a t b e n t o n i t e i s used 

t o d r i l l water wells? 

A. I'm not very f a m i l i a r w i t h domestic water w e l l 

i n s t a l l a t i o n . I have t o pass on t h a t question. 

Q. Pass t o someone else on t h a t question? 

A. I don't know the answer t o t h a t question. 

Q. Do you know what bentonite i s used f o r , or why 

they use bentonite? 

A. I t ' s used f o r several reasons, one of which i s 

t h a t i t i s a s w e l l i n g c l a y , p r i m a r i l y . That's i t s primary 

c h a r a c t e r i s t i c t h a t makes i t d e s i r a b l e . 

Q. Okay, and when you say i t ' s a s w e l l i n g c l a y , does 

t h a t mean t h a t i t ' s a sea l i n g agent? 

A. I t does have t h a t impact when you're d r i l l i n g , 

t h a t i t can a c t u a l l y be used t o b u i l d up a wallcake on the 

borehole. 

Q. And are you aware of the term, spud mud? 

A. I'm aware of the term. 

Q. Are you f a m i l i a r enough w i t h i t t o describe i t t o 

the Commission? 
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A. No. 

Q. Have you ever been present on a w e l l s i t e d u r i n g 

the c o n s t r u c t i o n phase of a l i n e d temporary p i t ? 

A. No. 

MS. FOSTER: No. Okay, I have no f u r t h e r 

questions. Thank you. 

CHAIRMAN FESMIRE: I f I remember c o r r e c t l y , Mr. 

Carr and Mr. Hiser, you a l l had already cross-examined t h i s 

witness? 

MR. CARR: I have. 

CHAIRMAN FESMIRE: Okay, Mr. Hiser hasn't? 

MR. HISER: That's r i g h t . 

CHAIRMAN FESMIRE: Okay. Mr. Hiser, would you... 

MR. HISER: Thank you, Mr. Chairman. 

Mr. Chairman, members of the Commission and Mr. 

Brooks, Mr. von Gonten, what I thought I would do i s s o r t 

of proceed i n the same way t h a t you had on your testimony. 

So s t a r t i n g on E x h i b i t 6, then moving t o the E x h i b i t s 13 

and l a t e r then coming back, as you d i d , t o E x h i b i t 6, j u s t 

t o get a sense of flow, where we're going. And I ' l l t r y t o 

give both the e x h i b i t and the s l i d e number where t h a t would 

be h e l p f u l f o r the members of the Commission. 

Let's s t a r t , then, w i t h E x h i b i t 6 and look a t 

s l i d e number 6. That's not the one I'm t h i n k i n g i t i s . 

MR. PRICE: E x h i b i t 7? 
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CHAIRMAN FESMIRE: Am I t h i n k i n g of E x h i b i t 7? 

MR. BROOKS: No, E x h i b i t 7 i s the l a b o r a t o r i e s — 

MR. HISER: I'm t h i n k i n g of the o r i g i n a l E x h i b i t 

13, I'm sorr y . My confusion. E x h i b i t 13, w i t h o u t A, B or 

C. 

MR. BROOKS: What s l i d e number? 

MR. HISER: Six. 

MR. BROOKS: Thank you. 

CRO S S-EXAMINATION 

BY MR. HISER: 

Q. Now I t h i n k , Mr. von Gonten, when you were 

t a l k i n g through t h i s s l i d e , t h a t you had s t a t e d t h a t there 

was a preference f o r p r e s c r i p t i v e standards and not 

performance standards; i s t h a t correct? 

A. I would s t a t e i t as f o l l o w s : We t h i n k a general 

performance standard i s something t h a t a good r u l e has, 

p r o t e c t human h e a l t h and the environment. You can't argue 

w i t h t h a t . We also t h i n k t h a t a good r u l e has t e c h n i c a l 

standards. 

Q. I thought, though, i n your testimony you s a i d 

t h a t t h e r e had been a movement away from general 

performance standards i n favor of the more p r e s c r i p t i v e 

approach and t h a t the D i v i s i o n was t r y i n g t o f o l l o w t h a t 

trend? 

A. That may have been a statement made by Mr. P r i c e 
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about a nationwide movement towards l a n d f i l l s , l i n e d 

l a n d f i l l s , modern l a n d f i l l s . I would agree w i t h t h a t 

statement. 

Q. Okay. Now w i t h p r e s c r i p t i v e standards — and 

sometimes I t h i n k you c a l l e d them a t e c h n i c a l standard, or 

another term might be a technology-based standard — can 

those both over-regulate and under-regulate a t the same 

time f o r the environmental o b j e c t i v e ? 

A. I t h i n k t h a t ' s a very broad statement, and I 

would have t o say t h a t there's always an o p p o r t u n i t y f o r i t 

t o over-regulate or under-regulate. I would t h i n k t h a t 

would be, g e n e r a l l y speaking, an exception r a t h e r than the 

r u l e . But yes, i t could be the exception. 

Q. Okay. The question, then, i n the s l i d e s t h a t you 

showed as p a r t of 13 and t h a t was leading up from t h i s , and 

which I t h i n k Ms. Foster t a l k e d about w i t h the s l i d e s t h a t 

were showing p i t s t h a t the use had been c l e a r l y 

compromised, were a number of those p i t s i n f a c t i n the 

process of f i n a l closure, g e t t i n g ready f o r deep-trench 

b u r i a l ? 

A. I don't know what t h e i r f i n a l d i s p o s i t i o n method 

was going t o be. I t h i n k most of the ones t h a t I was 

d e a l i n g w i t h i n the northwest — and I t h i n k t h a t ' s where 

most of the questions were d i r e c t e d a t — would not have 

been deep-trench b u r i a l , and the preference i n the 
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northwest i s t o cut the l i n e r s around the side slope, toss 

i n the side slope l i n e r , and then s t a b i l i z e i t and then 

cover — f i l l and cover. 

Q. And i f one was i n the process i n the next day or 

two t h a t you were going t o f i n i s h c u t t i n g t h a t l i n e r and 

then p u t t i n g i t i n the p i t , would one be as concerned about 

a r i p i n the l i n e r ? 

A. Yes. 

Q. Even i f t h a t l i n e r i s j u s t going t o be c u t o f f 

and placed i n the p i t as p a r t of the closure process? 

A. Well, the operator i s under the o b l i g a t i o n t o 

r e p o r t a release t o the D i v i s i o n . And i f you see a r i p or 

t e a r i n the l i n e r , I t h i n k a prudent operator should r e p o r t 

t h a t t o the D i s t r i c t inspector. 

Q. So your p o s i t i o n i s t h a t any r i p or t e a r i n the 

l i n e r , even i f i t ' s above the l e v e l where the water or 

m a t e r i a l i s , should be reported as a p o t e n t i a l f o r release? 

A. I t h i n k a prudent operator would get the 

concurrence of a D i s t r i c t inspector. 

Q. I f we go on, then, t o E x h i b i t 13, s l i d e number 7, 

here you t a l k e d about a number of the p i t s , and I t h i n k 

t h a t i t ' s been agreed t h a t some of these p i t s were both 

permanent p i t s or production p i t s , a number of them were 

also d r i l l i n g p i t s ; i s t h a t correct? 

A. This a general observation, across the board f o r 
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a l l p i t s . But I do p o i n t out p a r t i c u l a r l y temporary p i t s , 

which would be d r i l l i n g or reserve p i t s . 

Q. But p r e v i o u s l y I t h i n k t h a t you had acknowledged 

t h a t — a t l e a s t f o r the i n i t i a l s l i d e of the 106-slide 

p r e s e n t a t i o n , t h a t you could not i d e n t i f y i n t h a t whether 

one was a permanent or temporary p i t , j u s t on the stand 

today or yesterday or the day before, whenever t h a t was 

presented? 

A. I could not, t h a t ' s c o r r e c t . 

Q. Now, i n your testimony, you — 

(Off the record) 

Q. (By Mr. Hiser) I ' l l move on then. 

I n t h i s t h i n g , you say t h a t t h e r e i s p a r t i c u l a r l y 

a problem w i t h temporary p i t s on your conclusion here on 

page 7; i s t h a t correct? 

A. Yes. 

Q. And how do you reach t h a t conclusion when the 

testimony presented thus f a r has been mostly problems not 

w i t h temporary p i t s ? 

A. I don't t h i n k t h a t t h a t has been the testimony so 

f a r , s i r . 

Q. I t ' s my r e c o l l e c t i o n t h a t the testimony we've 

heard — and I t h i n k t h a t you've been here f o r t h i s — was 

t h a t t h e r e are about 504 cases s i t t i n g on your f l o o r and 

Mr. Price's f l o o r . 
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A. Correct. 

Q. And out of t h a t there were 10 t h a t were 

i d e n t i f i e d as being d r i l l i n g p i t ? 

A. That's c o r r e c t . I f I can go on and e x p l a i n my 

answer, we're t a l k i n g about problems w i t h the way p i t s are 

designed, i n s t a l l e d and operated. Those are a c t u a l l y cases 

t h a t — where groundwater — has gotten t o the p o i n t where 

groundwater has been impacted. I t ' s a problem i s the p i t s 

a r en't being operated a p p r o p r i a t e l y , i t ' s a problem i f i t 

contaminates the vadose zone. 

Q. But r i g h t now you'd agree t h a t the number of 

problems i n the groundwater, the temporary p i t s have not 

been t h a t major of an issue thus far? 

A. That's c o r r e c t . 

Q. And i s i t your understanding from having 

p a r t i c i p a t e d i n the task f o r c e t h a t the task f o r c e and 

i n d u s t r y are supporting the proposed changes t o the 

permanent p i t s ? 

A. Mr. Hiser, I was not involved w i t h the f i n a l 

r e p o r t , and so the a c t u a l wrapping up of the task f o r c e I 

can't t e s t i f y t o . 

Q. But when you were there f o r the f i r s t p a r t of the 

proceeding, was there any s i g n i f i c a n t o b j e c t i o n by i n d u s t r y 

t o the proposed changes t h a t were under discussion? 

MR. BROOKS: Mr. Chairman, th e r e have been 
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o b j e c t i o n s t o discussing what p o s i t i o n s were taken on the 

task f o r c e when there was not a consensus achieved. I 

bel i e v e Mr. Hiser should be co n s i s t e n t . I f he considers 

t h a t i r r e l e v a n t , then he should not be the one t o i n i t i a t e 

going i n t o i t . 

CHAIRMAN FESMIRE: Well, I t h i n k the Commission 

has taken a p o s i t i o n on t h a t , and t h a t p o s i t i o n allows us 

t o o v e r r u l e your o b j e c t i o n on Mr. Hiser — 

MR. BROOKS: Very good, Mr. Chairman. 

CHAIRMAN FESMIRE: Mr. Hiser, would you continue 

w i t h your question? 

Q. (By Mr. Hiser) The question i s j u s t whether 

t h e r e had been s u b s t a n t i a l o b j e c t i o n t o changing the 

r e g u l a t i o n on permanent p i t s , from the i n d u s t r y 

r e p r e s e n t a t i v e s . 

A. From what I remember, t h a t ' s t r u e . There was — 

Most of the discussion focused on temporary p i t s , but I 

would p o i n t out t h a t permanent p i t s i n clude u n l i n e d p i t s , 

and so t h a t was an area of a great deal of dis c u s s i o n as t o 

whether u n l i n e d p i t s should be disallowed i n the State of 

New Mexico. 

Q. We move, then, on t o E x h i b i t 15, and I ' d l i k e t o 

s t a r t w i t h s l i d e 19. And begging the indulgence of the 

Commission f o r one r e p e t i t i v e question t o move on t o t h a t , 

now i n t h i s you st a t e d t h a t t h i s was a judgmental program, 
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and b a s i c a l l y t h a t means t h a t you were sampling areas t o 

i d e n t i f y what contaminants might be found i n the p i t s , 

because you were t r y i n g t o determine what was i n the p i t , 

c o r r e c t ? 

A. Yes, i t was closer t o a judgmental sampling 

program, r a t h e r than the one t h a t I understand t h a t 

i n d u s t r y conducted where they gridded and randomly se l e c t e d 

l o c a t i o n s . 

Q. And so as you observe i n S l i d e 20, then, t h a t the 

use of the judgmental sampling s t r a t e g y r e a l l y precludes us 

from drawing much s t a t i s t i c a l i n t e r p r e t a t i o n from the 

r e s u l t s , i n terms of the contents of the p i t s ? 

A. That i s the EPA — t h a t c i t a t i o n i n s e c t i o n 4 of 

our sampling analysis plan was a cut-and-paste of an EPA 

guidance. 

Q. And on the other hand, the i n d u s t r y committee 

sampling, as you understand i t from what you've read i n the 

r e p o r t , appeared t o be more of a randomized approach? 

A. That's c o r r e c t . 

Q. So t h a t t h a t might be, then, more a p p r o p r i a t e f o r 

s t a t i s t i c a l analysis? 

A. That's c o r r e c t . You would have t o have a 

randomized approach t o conduct s t a t i s t i c s . 

Q. Now i n your testimony you observed t h a t you took 

the maximum value of any s i n g l e sample of the p i t s f o r 
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purposes of the comparisons you d i d w i t h other standards 

l i k e the SSLs and the 3103s; i s t h a t c o r r e c t ? 

A. Yes. 

Q. And do you believe t h a t t h a t ' s r e p r e s e n t a t i v e o f , 

then, what i s found i n the p i t s as a whole, using t h a t 

approach? 

A. I be l i e v e t h a t i t i d e n t i f i e s the c o n s t i t u e n t s 

t h a t were found i n t h a t p i t , and i t answered the question 

t h a t was posed t o us by i n d u s t r y persons a t the outreach 

o f , What i s i n t h a t p i t ? 

Q. But you'd agree t h a t t h a t answers t h a t question 

w i t h a bias high? 

A. Yes — 

Q. And a l l t h a t — 

A. — the attempt, though, Mr. Hiser, was t o 

i d e n t i f y the compounds t h a t were present, t o answer t h a t 

question t h a t was posed t o us. 

Q. And so i n the same fashion, then, would you agree 

t h a t i f I took the maximum numbers of s p e l l i n g e r r o r s , f o r 

example, i n an OCD document, t h a t I could then say t h a t 

t h a t would be rep r e s e n t a t i v e of the q u a l i t y of s p e l l i n g 

across the OCD? 

A. No, I wouldn't say t h a t . 

Q. Well, how does t h a t d i f f e r from the approach t h a t 

was taken? 
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A. Our approach was t o i d e n t i f y the compounds t h a t 

were l i s t e d . And we also wanted t o make a p o i n t whether 

something could be — could: not ne c e s s a r i l y , but could, 

exceed an appropriate standard such as TCLP or 3103. 

Q. Thank you. Now i n s l i d e 30 i n t h i s e x h i b i t , I 

b e l i e v e t h a t you had i d e n t i f i e d t h a t there were 

approximately 77 c o n s t i t u e n t s t h a t were detected i n a t 

l e a s t one s l u d g e / s o i l or l i q u i d / w a t e r sample; i s t h a t 

c o r r e c t ? 

A. That's c o r r e c t . 

Q. How many of those approximately 77 c o n s t i t u e n t s 

would have been n a t u r a l l y o c c u r r i n g i n the s o i l , t he rocks 

or the hydrocarbons t h a t would have been d r i l l e d through i n 

order t o produce the m a t e r i a l i n the p i t ? 

A. We're having a problem here, but I ' l l focus on 

your answer. 

You may remember t h a t we have what we r e f e r r e d t o 

as the general chemistry i n those compounds l i s t e d down t o 

the bottom. 

Q. Uh-huh. 

A. So I t h i n k t h a t i t would be f a i r t o say t h a t a 

l o t of those t h i n g s such as pH and the t o t a l metals t h a t 

were analyzed are n a t u r a l l y o c c u r r i n g . Obviously, every 

compound has a c e r t a i n pH. 

However, i t also included the DRO, GRO and TPH, 
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so those are not n a t u r a l l y — w e l l , they are n a t u r a l l y 

o c c u r r i n g i n the subsurface, but they're not — don't 

n a t u r a l l y occur a t the surface. 

Q. But they're n a t u r a l l y o c c u r r i n g i n the 

subsurface? 

A. They are n a t u r a l l y o c c u r r i n g . Those are 

compounds t h a t would have been encountered i n the 

subsurface formations. And f o r example, you could run some 

d i e s e l and a d r i l l i n g f l u i d , and a d r i l l i n g mud. So some 

of the d i e s e l t h a t may have been — You would have t o look 

a t t he records — 

Q. I s d i e s e l — 

A. — t h a t are a v a i l a b l e . 

Q. Go ahead. 

A. But i f you take t h a t out, you know, the 77 — and 

I want t o say t h a t there's probably a dozen compounds t h a t 

we would c a l l n a t u r a l l y o c c u r r i n g , so s u b t r a c t t h a t from 

the 77, and you'd f i n d the — w e l l , also the v o l a t i l e s , I 

t h i n k , t h a t would be the compounds of hydrocarbons and some 

of the s e m i - v o l a t i l e s . Some of the compounds t h a t we saw 

were probably d r i l l i n g a d d i t i v e s . 

Q. And out of the t o t a l number of 77, how many do 

you t h i n k might have been the d r i l l i n g a d d i t i v e s ? 

A. I don't know. 

Q. Okay. But i t ' s l i k e l y t h a t a s i g n i f i c a n t number, 
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i f not the m a j o r i t y , of the compounds would have come from 

the rocks or the hydrocarbons t h a t were being produced? 

A. I t h i n k t h a t ' s g e n e r a l l y t r u e . I t h i n k t h a t 

t h e r e were also mud a d d i t i v e s t h a t were added t o the 

p a r t i c u l a r programs t h a t were detected by t h i s program. 

Q. I n s l i d e 31, you argue t h a t f i v e samples would 

have been hazardous waste, quote, but f o r the s t a t u t o r y 

RCRA exemption. 

But i s n ' t i t also t r u e t h a t but f o r the s t a t u t o r y 

RCRA p r o v i s i o n s , they wouldn't be hazardous waste a t a l l ? 

I n other words, doesn't RCRA define the universe of 

hazardous waste? 

A. Yes, i t c e r t a i n l y does, and o i l f i e l d waste i s 

exempt from RCRA S u b t i t l e C r e g u l a t i o n s . 

MR. BROOKS: Mr. Chairman, I b e l i e v e t h a t — I'm 

advised t h a t i f we're t o get the p r e s e n t a t i o n back up on 

the screen i t w i l l be necessary f o r the witness t o come 

down t o enter h i s password i n here — 

(Laughter) 

MR. BROOKS: — since Mr. Hansen doesn't know Mr. 

von Gonten's password. 

CHAIRMAN FESMIRE: Seeing t h a t there's no 

o b j e c t i o n from Mr. Hiser, w e ' l l ask the witness t o do t h a t . 

(Off the record) 

Q. (By Mr. Hiser) Let's move on t o s l i d e 32. 
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CHAIRMAN FESMIRE: Thirty-two? 

MR. HISER: T h i r t y - t w o , yes. 

Q. (By Mr. Hiser) Now t h i s s l i d e , Mr. von Gonten, 

you're drawing a d i s t i n c t i o n between EPA's use of the TCLP 

t e s t f o r determining whether something i s 

c h a r a c t e r i s t i c a l l y hazardous and the i n d u s t r y committee's 

use of the TCLP t e s t t o determine whether something i s 

environmentally mobile and b i o a v a i l a b l e ; i s t h a t c o r r e c t ? 

A. That — i n quotes i t says "environmental m o b i l i t y 

and b i o a v a i l a b i l i t y " — i s taken from the i n d u s t r y 

committee's r e p o r t t h a t was provided i n the r e s u l t s of 

t h e i r sampling program t o task f o r c e . 

Q. I s i t your testimony t h a t there's something 

i n a p p r o p r i a t e about that? 

A. I t i s not the use f o r which the t e s t was devised. 

Q. Really? Can you t e l l me, then, why the TCLP t e s t 

was developed? 

A. I'm not an expert on t h a t , but i t i s used by EPA 

t o determine whether a waste — and I b e l i e v e the scenario 

— and probably Mr. Hansen can answer t h i s more completely 

than I can, but i t i s used t o determine — or t o a c t u a l l y 

model e x t r a c t i o n procedure time and the leachate t h a t would 

be generated i n a municipal l a n d f i l l . 

Q. And wasn't the concern w i t h the leachate t h a t was 

generated from a municipal l a n d f i l l — i t ' s the f a c t t h a t 
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i t was t o x i c and mobile, and hence b i o a v a i l a b l e ? 

A. I t h i n k t h a t goes beyond what the t e s t was. The 

t e s t i s very narrowly defined. I t ' s an e x t r a c t i o n 

procedure, and then you analyze the e x t r a c t or the 

leachate. You e i t h e r analyze the sample i f i t ' s f l u i d 

d i r e c t l y f o r TCLP, or you analyze the s o l i d using a 2 0 - t o - l 

d i l u t i o n f a c t o r and then f o l l o w the s p e c i f i e d procedures i n 

EPA method 1311. 

Q. Okay. So j u s t so I'm c l e a r , your testimony i s 

t h a t the t e s t i s not used f o r m o b i l i t y e v a l u a t i o n and i s 

only used as a r e g u l a t o r y determination? 

A. That i s i t s primary use as devised by EPA. Other 

people can use i t f o r t h e i r own purposes. 

Q. I see. Now on s l i d e 33 you s t a t e t h a t i n d u s t r y ' s 

use of the T - c l i p t e s t i n i t s t e s t i n g program i s not u s e f u l 

i n determining what c o n s t i t u e n t s are a c t u a l l y present i n 

the p i t contents; i s t h a t true? 

A. That's what I s t a t e d . 

Q. And d i d , i n f a c t , i n d u s t r y not take t o t a l s as 

w e l l ? 

A. They d i d as w e l l . 

Q. And t h a t would be appropriate f o r determining 

what c o n s t i t u e n t s were present i n the p i t contents? 

A. Yes. 

Q. And wasn't the purpose of the T - c l i p t o evaluate 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

638 

m o b i l i t y and b i o a v a i l a b i l i t y ? 

A. We'll have t o ask the i n d u s t r y committee's 

witness on t h a t issue. 

Q. Fa i r enough. Now on s l i d e number 34 you s t a t e 

t h a t , Based on OCD's data, f i v e c o n s t i t u e n t s would have 

exceeded the TCLP t e s t — by which I presume you mean the 

r e g u l a t o r y t e s t f o r hazardous waste — were present: 

arsenic, lead, mercury and two others; i s t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. And i n the l i q u i d t e s t does one use d i l u t i o n ? 

A. No. I f I can go on and e x p l a i n a l i t t l e b i t , you 

have a t l e a s t three o p p o r t u n i t i e s w i t h a w a s t e l i k e m a t e r i a l 

t o analyze i t . I t could be completely s o l i d , and EPA 

s p e c i f i e s a c e r t a i n s o l i d s content. So i f you have 

something t h a t ' s sludge, h a l f s o l i d and h a l f l i q u i d , t o do 

a complete TCLP you would analyze both the s o l i d f r a c t i o n 

as w e l l as the l i q u i d f r a c t i o n , but you use the l i q u i d 

f r a c t i o n d i r e c t l y . 

Q. Correct. On s l i d e 35, I t h i n k t h a t you had 

expressed a concern about a d i l u t i o n and the issue w i t h 

lead. And I guess I have a question f o r you on your data, 

and i t ' s probably too hard t o p u l l t h a t data back up, but 

my r e c o l l e c t i o n i s t h a t OCD's data showed a value i n the — 

l i k e 4.13 or some type of t h a t value i n t h a t area, but i t 

was i n the single-numeral d i g i t w i t h — a couple of p o i n t s 
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And the i n d u s t r y committee TCLP data showed some 

number t h a t was l i k e .0042 or something l i k e t h a t . Do you 

r e c o l l e c t t h a t s l i d e ? 

A. I would have t o r e f e r t o the s l i d e . 

Q. Do you know q u i c k l y where t h a t s l i d e i s , and we 

can p u l l t h a t up? 

A. I f you're t a l k i n g about the — 

Q. I t was i n the b i g compilation t h a t you d i d . 

A. That would be E x h i b i t 16. 17? 

Q. I'm not sure, I w i l l defer t o the witness as 

t o --

A. I don't have t h a t i n f r o n t of me. I t h i n k i t i s 

E x h i b i t 16, and we would be looking a t the r e v i s e d e x h i b i t 

— i s t h i s the one? 

Q. Yes. 

A. Mr. Hansen, could you go over t o the Tab 6? This 

i s the very busy one t h a t has both s o l i d s and f l u i d s , so we 

might want t o look a t one of the other ones. Did you want 

s o l i d s ? 

Q. — s o i l . 

A. Okay. And s c r o l l down below, please. 

Q. I was t h i n k i n g one of these had the TCLP on i t , 

but I guess I misremembered, so w e ' l l s k i p on t h a t 

question. 
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On Sl i d e 41 — 

A. We're back i n 16? 

Q. Back i n E x h i b i t — whichever one we've been i n , 

which i s — 

MR. BROOKS: 13. 

MR. HISER: 15. 

MR. BROOKS: 15? 

MR. HISER: Yes. 

MR. BROOKS: Thank you. 

Q. (By Mr. Hiser) Now i t seems t o me t h a t t h i s 

s l i d e a c t u a l l y summarizes your p o s i t i o n a l i t t l e b i t . Let 

me e x p l a i n what I understand i t t o be, and then you can 

c o r r e c t me. But b a s i c a l l y you're saying t h a t p i t s c o n t a i n 

c o n s t i t u e n t s , and the c o n s t i t u e n t s are t o x i c a t some 

amount, and t h a t we're not going t o conduct the science t o 

determine t h a t p a r t i c u l a r amount because i t may or may not 

support our judgment as t o what c o n s t i t u t e s proper o i l f i e l d 

waste management; i s t h a t correct? 

A. Given the RCRA exemption, i t does not have t o be 

handled as hazardous waste, but i t does have t o be handled 

a p p r o p r i a t e l y . 

And as f a r as the number of c o n s t i t u e n t s , t he 

only time t h a t t h a t would enter i n , i n our o p i n i o n , i s i f 

one of the c o n s t i t u e n t s was present, say three-phase, and 

the r e was a c o m p a t i b i l i t y issue w i t h the l i n e r . That would 
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be the only time i n which we would t h i n k t h a t the 

con c e n t r a t i o n , i n p a r t i c u l a r , of the c o n s t i t u e n t was going 

t o be r e l e v a n t . I t ' s s t i l l o i l f i e l d waste. 

Q. So your p o s i t i o n b a s i c a l l y i s t h a t the 

concentrations of the m a t e r i a l s t h a t are i n the p i t r e a l l y 

are not r e l e v a n t t o the proper handling of the m a t e r i a l . 

What i t should be done i s handled i n the way t h a t puts i t 

i n the l i n e r and t h a t i s excavated and puts i t i n t o a 

permanent safe receptacle, l i k e the l a n d f i l l ? 

A. Our p o s i t i o n i s t h a t o i l f i e l d waste must always 

be handled p r o p e r l y , and t h a t the a c t u a l argument about the 

concentrations i s not p a r t i c u l a r l y r e l e v a n t t o t h a t . 

Q. Okay. And i s t h a t understanding, t o your 

understanding, shared w i t h the D i v i s i o n ? 

A. Yes. 

Q. On s l i d e s 48 through 50 — and I w i l l 

c h a r a c t e r i z e them f o r the Commission, but you're c e r t a i n l y 

— f e e l f r e e t o f l i p through them — t h i s i s the m a t e r i a l s 

t h a t support EPA's 1987 r e p o r t t o Congress, i s i t not? 

A. This i n f o r m a t i o n i s taken from t h a t r e p o r t . 

Q. Can you exp l a i n t o me what the relevance of a 2 0-

y e a r - o l d study on p i t and associated waste contents would 

be? 

A. Yes, I ' d be happy t o . EPA conducted i t s own 

study s i m i l a r t o what we d i d , and they analyzed f o r 
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d i f f e r e n t samples from d i f f e r e n t l o c a t i o n s . They t a l k e d 

about 19 d r i l l s i t e s , 23 production s i t e s , f o u r c e n t r a l i z e d 

p i t s and three c e n t r a l i z e d treatment f a c i l i t i e s . 

So t h i s same question has been asked and answered 

before and was asked and answered by — I guess by Congress 

and answered by EPA t o Congress. 

The comparison here was t h a t you f i n d more 

c o n s t i t u e n t s , the more analytes you analyze f o r . We d i d , 

as I s a i d , a r e l a t i v e l y large s u i t e . I t would be k i n d of 

our standard s u i t e . I t was not everything t h a t you could 

throw a t i t as — i f you were going t o be conducting a 

r e a l l y r i g o r o u s i n v e s t i g a t i o n . 

EPA back a t t h i s time analyzed f o r d i o x i n s and 

furans and p e s t i c i d e s and her b i c i d e s , as w e l l as the RCRA 

c h a r a c t e r i s t i c s f o r c o r r o s i v i t y , i g n i t a b i l i t y and 

r e a c t i v i t y . They analyzed f o r more c o n s t i t u e n t s than we 

d i d , and they found more than we d i d . 

Q. But i s n ' t i t t r u e t h a t when EPA has subsequently 

gone back and re-evaluated t h a t and the associated waste 

r e p o r t s i n the sector notebook, t h a t the number of 

c o n s t i t u e n t s of concern has f a l l e n considerably from t h a t 

534? 

A. I would have t o r e f e r t o t h a t r e p o r t t o see how 

many t h i n g s they analyzed f o r . 

Q. But you'd agree t h a t , a t l e a s t as you've 
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presented i t , and the c o n s t i t u e n t s of concern, t h a t t h e r e 

are fewer i n the more recent r e p o r t s than t h e r e was i n the 

'87 report? 

A. The 2 000 r e p o r t s conducted by EPA were focused 

r e p o r t s , and they do r e p o r t , as I do, 72 and 47, by my 

account, f o r those s p e c i f i c i n v e s t i g a t i o n . And yes 7 2 and 

47 are less than whatever the previous r e p o r t i n '87 had, 

which i s 534. 

Q. Thank you. Just a second here. Now Mr. von 

Gonten, since the p i t m a t e r i a l s are a t l e a s t i n l a r g e 

extent derived from the New Mexico subsurface and they 

c o n t a i n these c o n s t i t u e n t s which you're arguing are t o x i c 

or otherwise need t o be handled, I mean, how do we 

d i s t i n g u i s h what p a r t s of t h i s New Mexico subsurface need 

t o be dug up and placed i n the l a n d f i l l ? 

A. I f i t ' s managed i n a p i t i t becomes o i l f i e l d 

waste, and the o i l f i e l d waste must be handled 

a p p r o p r i a t e l y , Mr. Hiser. 

Q. So b a s i c a l l y your p o s i t i o n i s t h a t anything t h a t 

comes from the subsurface as p a r t of an o i l / g a s t h i n g needs 

t o be managed i n a l a n d f i l l ? 

A. There are o p p o r t u n i t i e s f o r r e c y c l i n g and r e 

using. 

Q. Subject t o a r e c y c l i n g or re-use exception? 

A. Yes. We — 
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Q. Are these t h i n g s not t o x i c and hazardous when 

they're i n the New Mexico subsurface? 

A. A l l compounds have t o x i c i t y , and yes they would 

be t o x i c i n the subsurface. 

Q. So why aren't you concerned about them where they 

are presently? 

A. Because they're not o i l f i e l d waste i n the 

subsurface, Mr. Hiser. 

Q. So your concern, then, i s only when they become 

an o i l f i e l d waste? 

A. That's c o r r e c t . 

Q. I see. Let's go on t o your E x h i b i t 18. This i s 

the — I t h i n k where you presented what's c a l l e d s e n s i b l e 

waste management? 

A. Yes. 

Q. Now i t seems t h a t i n s l i d e 6 o v e r a l l — w e l l , 

maybe o v e r a l l , but t h a t you have f a u l t e d g e n e r a l l y e x i s t i n g 

P i t Rule 50 f o r being o v e r l y general, w i t h general 

performance standards and not enough s p e c i f i c i t y ; i s t h a t 

c o r r e c t ? 

A. That i s one of the problems w i t h the p i t r u l e , 

the c u r r e n t p i t r u l e . 

Q. Now Mr. von Gonten, i f we look a t the standards 

here from the suggested E&P waste management p r a c t i c e s , i n 

what way are these any more s p e c i f i c or h e l p f u l than the 
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e x i s t i n g Rule 50? 

A. They are general. They say when p o s s i b l e , 

minimize, r a t h e r than a c e r t a i n number. And so these are, 

t o a larg e degree, also general performance standards. 

They're also what we've r e f e r r e d t o as p o l l u t i o n - p r e v e n t i o n 

goals. 

Q. Okay. Now on s l i d e 10, i n your d i s c u s s i o n of the 

100-mile r a d i u s , you sta t e d t h a t w i t h — t h a t , The 

cumulative e f f e c t of these s i t e s cannot be c a l c u l a t e d w i t h 

c e r t a i n t y , but i t c e r t a i n l y must have a s t r o n g l y negative 

e f f e c t on the environment, because the u n s t a b i l i z e d waste 

contents have the p o t e n t i a l t o migrate v e r t i c a l l y downward 

and contaminate groundwater. 

Now d i d you present, y o u r s e l f , any science t o 

support t h a t conclusion? 

A. That i s my p r o f e s s i o n a l o p i n i o n . 

Q. That's a p r o f e s s i o n a l o p i n i o n , but you d i d not 

present science per se f o r t h a t ; i s t h a t c o r r e c t ? 

A. That's c o r r e c t . We don't know anything about the 

s i t e s t h a t we don't now anything about. 

Q. Now on s l i d e number 11 you're t a l k i n g about the 

o n - s i t e disposal of p i t contents and t h a t t h a t ' s 

undesirable because there's a r i s k t h a t i n d i v i d u a l s would 

d i g or trenc h i n t o the dump and cause a d d i t i o n a l r e l e a s e ; 

i s t h a t c o r r e c t ? 
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A. That's what t h i s s l i d e says. 

Q. Well, i s t h a t your opinion? 

A. Yes. 

Q. Okay. I s n ' t t h a t only a concern i f the exposed 

i n d i v i d u a l s u f f e r s some consequence as a r e s u l t of the 

exposure t o those materials? 

A. Yes. 

Q. I f i t ' s j u s t d i r t , i t doesn't matter? 

A. I f i t ' s j u s t d i r t , w e l l , we could put t h a t aside 

and t a l k about the exposure t o the i n d i v i d u a l . What t h i s 

s l i d e p o i n t s out i s t h a t i f we allowed i n d u s t r y t o continue 

doing o n - s i t e d i s p o s a l , we're going t o continue t o accrue a 

lar g e number of p i t s t h a t are out th e r e , always 

re p r e s e n t i n g some problem, some r i s k t o f u t u r e c i t i z e n s . 

Q. And t h a t r i s k r i g h t now r e s t s upon your 

conclusion t h a t they contain c o n s t i t u e n t s and t h a t 

c o n s t i t u e n t s a t some l e v e l are t o x i c ? 

A. That, plus i f you have u n s t a b i l i z e d p i t contents, 

you could have a house t h a t has t o be r e b u i l t or has t o be 

re p a i r e d . 

Q. But i t ' s the consequence of the presence of the 

m a t e r i a l t o the house or t o the i n d i v i d u a l t h a t creates the 

concern, does i t not? 

A. C e r t a i n l y . 

Q. Now on s l i d e 14 you s t a t e t h a t market forces w i l l 
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step i n t o f i l l any gap i n a v a i l a b l e capacity, presumably i n 

l a n d f i l l s ? 

A. Yes. 

Q. And are you an economist t h a t i s q u a l i f i e d t o 

render an opinion on market forces? 

A. No, t h a t ' s my personal opinion. 

Q. Now was i t you who t e s t i f i e d — or maybe i t was 

Mr. P r i c e , but I thought i t was you — t h a t one of your 

e x i s t i n g p e r m i t t e d l a n d f i l l s i s r e l u c t a n t t o expand because 

of the cost of new Rule 3 6? 

A. That would be Mr. Price. 

Q. That was Mr. Price. 

Let's then go back t o s l i d e — E x h i b i t — I t h i n k 

i t was 13, the o r i g i n a l one where we s t a r t e d j u s t a few 

days ago back. I t h i n k we're s t a r t i n g now on page 7 of 

t h a t e x h i b i t . 

MR. BROOKS: E x h i b i t 13? 

MR. HISER: E x h i b i t 13. 

MR. BROOKS: Thank you. 

Q. (By Mr. Hiser) And I would l i k e t o go back t o 

s l i d e 8 of t h i s e x h i b i t . And a c t u a l l y , probably most 

a p p r o p r i a t e l y i s s l i d e s 8 and 9 together, one of which i s 

the d e f i n i t i o n of an open dump and one of which i s s o r t of 

the p r o h i b i t i o n , i f you would, f o r t h a t . 

Now Mr. von Gonten, would you agree t h a t what's 
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contained i n d r i l l i n g p i t s i s b a s i c a l l y d r i l l i n g f l u i d s , 

assorted produced waters, d r i l l c u t t i n g s and other s t u f f 

t h a t ' s produced as p a r t of o i l and gas e x p l o r a t i o n process? 

A. Yes. 

Q. And i t i s your testimony t h a t these u n l i n e d p i t s 

c o n s t i t u t e open dumps w i t h i n the meaning of RCRA 104; I 

t h i n k you said t h a t t o — i n cross-examination w i t h Ms. 

Foster; i s t h a t correct? 

A. Section 1004. 

Q. 1004, c o r r e c t . 

A. (Nods) 

Q. I s t h a t a yes? 

A. Yes. 

Q. Now I t h i n k t h a t Mr. Brooks i n t h a t same 

discus s i o n or an e a r l i e r discussion had suggested t h a t you 

might b e l i e v e t h a t also f o r l i n e d p i t s ; i s t h a t your 

p o s i t i o n ? 

A. No, I don't t h i n k t h a t ' s c o r r e c t . 

Q. Okay. So your p o s i t i o n i s only as t o the u n l i n e d 

p i t s a t t h i s time? 

A. This i s focused on the r e l a t i o n s h i p of an u n l i n e d 

p i t meeting the d e f i n i t i o n of an open dump. 

Q. Okay. Now i n making your argument t h a t an 

un l i n e d p i t i s an open dump, are you r e l y i n g upon the 

d e f i n i t i o n found i n Section 1004, s e c t i o n (14)? 
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A. Yes, the d e f i n i t i o n stands f o r i t s e l f . 

Q. I see. And do you agree t h a t i n New Mexico, t h a t 

i t ' s the New Mexico Environment Department and the 

Environmental Improvement Board which are the agencies t h a t 

are assigned r e s p o n s i b i l i t y f o r developing the c r i t e r i a 

promulgated under Section 4004 of the Act? 

A. I'm not c e r t a i n t h a t I can t e s t i f y t o t h a t 

statement. 

Q. Assuming t h a t I were t o t e l l you t h a t the S o l i d 

Waste Act of New Mexico assigns t h a t r e s p o n s i b i l i t y t o the 

d i r e c t o r of the Environment Department and the 

Environmental Improvement Board, would you accept t h a t j u s t 

f o r purposes of asking t h i s question? 

A. Yes, as f a r as the d e f i n i t i o n s of s o l i d waste and 

hazardous waste. 

Q. And i s i t not t r u e t h a t the m a t e r i a l s t h a t we're 

t a l k i n g about are excluded from the d e f i n i t i o n of the term 

s o l i d waste? 

A. By the State, t h a t i s my understanding. 

Q. Okay. And so i f there's not a s o l i d waste, then 

t h i s wouldn't be an open dump, would i t ? 

A. I disagree w i t h t h a t statement. 

MR. BROOKS: Mr. Chairman, I t h i n k t h a t t h i s — 

the p r e d i c a t e of Mr. Hiser's question makes i t a question 

t h a t asks the witness f o r a l e g a l conclusion. 
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CHAIRMAN FESMIRE: I t h i n k i t ' s a l i t t l e l a t e t o 

ob j e c t t o i t , Mr. Brooks. 

(Laughter) 

CHAIRMAN FESMIRE: I ' l l o v e r r u l e the o b j e c t i o n . 

MR. BROOKS: Thank you. 

Q. (By Mr. Hiser) And so your answer i s t h a t you 

disagree w i t h t h a t ? 

A. That's c o r r e c t . 

Q. And what would be your basis f o r the 

disagreement? 

A. One i s a d e f i n i t i o n — a s t a t u t o r y — a f e d e r a l 

s t a t u t o r y d e f i n i t i o n , and the other i s a s t a t e d e f i n i t i o n . 

Q. But Mr. von Gonten, i f i n f a c t as I've asserted 

i s t r u e — and you may disagree w i t h me on t h i s — t h a t ED 

determines what those c r i t e r i a are, t h a t i s also the 

f e d e r a l d e f i n i t i o n and the s t a t e d e f i n i t i o n both, and so I 

once again ask my question. Assuming t h a t ED i s the one 

t h a t determines the c r i t e r i a , would not then these not be 

open dumps? 

A. I don't t h i n k t h a t I can answer t h a t question 

w i t h complete c l a r i t y . I can answer my op i n i o n about i t , 

which i s t h a t we have hazardous waste, we have s o l i d waste 

as defi n e d i n the Environment Department, we have o i l f i e l d 

waste as defined i n the O i l and Gas Act. There are other 

wastes which are exempt, gen e r a l l y , from the d e f i n i t i o n of 
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s o l i d waste. I do not believe t h a t o i l f i e l d waste i s 

exempt from the d e f i n i t i o n of s o l i d waste, f e d e r a l 

s t a t u t o r y d e f i n i t i o n . 

And my understanding i s t h a t the a u t h o r i t y f o r 

managing nondomestic waste i s i n the O i l and Gas Act and i s 

the r e s p o n s i b i l i t y of the O i l Conservation Commission. 

Q. So you're b a s i c a l l y , as I understand i t — Let me 

repeat t h i s back and you can t e l l me where I've got i t 

wrong, t h a t you believe t h a t the f e d e r a l d e f i n i t i o n of 

s o l i d waste i s broader than the s t a t e d e f i n i t i o n and t h a t 

the f e d e r a l d e f i n i t i o n i s the one t h a t ' s used f o r t h i s 

purpose and t h a t you'd stand by your statement? 

A. Yes, t h i s i s a f e d e r a l d e f i n i t i o n f o r the 

purposes of RCRA. 

Q. Well, assuming t h a t you're r i g h t and I'm wrong, 

then, wouldn't t h a t mean t h a t the Commission's adoption of 

your r a t i o n a l e would expose the i n d u s t r y and the Commission 

and p o t e n t i a l l y the OCD s t a f f t o l i a b i l i t y under RCRA 

Section 6972 as a i d i n g and a b e t t i n g open dumping, i n 

v i o l a t i o n of f e d e r a l law? 

A. I don't know t h a t i t exposes the Commission. I 

be l i e v e t h a t a person who operates an open dump i s 

c e r t a i n l y a t r i s k , and I believe — 

Q. Can — 

CHAIRMAN FESMIRE: Let him f i n i s h , Mr. Hiser. 
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MR. HISER: I'm sorr y . 

THE WITNESS: And I believe t h e r e i s some — 

the r e i s an issue there which says — which i s not a 

s a n i t a r y l a n d f i l l which meets the c r i t e r i a promulgated 

under Section 4004, and which i s not a f a c i l i t y f o r 

di s p o s a l of hazardous waste. A s t r i c t reading of t h a t 

might r e q u i r e a double l i n e r f o r any o n - s i t e d i s p o s a l , 

among other t h i n g s . 

Q. (By Mr. Hiser) And so I ' l l ask my question, i s , 

can we have an unl i n e d p i t i n New Mexico, under the present 

r u l e s , and under the set of r u l e s before t h i s , w i t h o u t an 

order of the Commission? 

A. I'm so r r y , I d i d n ' t hear the l a s t p a r t of t h a t . 

Q. Can we have an unlined p i t under the present 

r u l e s or the immediate p r i o r r u l e s of the Commission 

w i t h o u t an order of the Commission a u t h o r i z i n g t h a t u n l i n e d 

p i t ? 

A. To make sure I understand your question, could 

you rephrase i t w i t h respect t o the c u r r e n t p i t r u l e ? 

Q. The cur r e n t Rule 50 and the immediate predecessor 

set of r u l e s . 

MR. BROOKS: Mr. Chairman, I would ask t h a t the 

witness [ s i c ] c l a r i f y h i s question as t o whether he means 

an order of the Commission a u t h o r i z i n g a s p e c i f i c p i t i n a 

s p e c i f i c l o c a t i o n , or an order of the Commission adopting 
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the r u l e . 

CHAIRMAN FESMIRE: I ' l l s u s t a i n t h a t . Mr. Hiser, 

would you rephrase your question, please? 

Q. (By Mr. Hiser) Both. 

A. Please repeat the question. 

Q. My question i s , assuming t h a t I am wrong and t h a t 

you are r i g h t , and t h a t the open dump p r o h i b i t i o n a p p l i e s , 

can we have adopted a r u l e f o r a l l o w i n g open p i t s , except 

by order of the Commission? 

A. I don't know. 

Q. And I take i t , then, your answer i s , you don't 

know about a s p e c i f i c p i t l o c a t i o n e i t h e r ? 

A. I t h i n k t h a t would also be t r u e , t h a t I don't 

know the answer t o t h a t . 

MR. HISER: I see. 

Mr. Chairman, I have no f u r t h e r questions f o r 

t h i s witness. 

CHAIRMAN FESMIRE: Okay. Mr. Frederick, do you 

have any questions f o r t h i s witness? 

MR. FREDERICK: Yes, I have a couple. Should I 

come t o the podium? 

CHAIRMAN FESMIRE: Please. 

EXAMINATION 

BY MR. FREDERICK: 

Q. Good morning, Mr. von Gonten. 
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A. Good morning. 

Q. Holding tip a l l r i g h t ? 

A. Yes, thank you. 

Q. F i r s t question I guess I want t o f o l l o w up. The 

contaminants or p o l l u t a n t s or however you want t o describe 

them, t h a t end up i n a p i t t h a t we're t a l k i n g about today, 

those a l l do come from the subsurface? 

A. Assuming t h a t there hasn't been some dumping t h a t 

goes on. 

Q. Right. 

A. But there are t h i n g s t h a t are added t o the mud 

t h a t have nothing t o do w i t h the subsurface, and i n d u s t r y 

i s allowed t o devise i t s own d r i l l i n g program. 

Q. And those contaminants, would they i n c l u d e 

c h l o r i d e s , high t o t a l d issolved, hydrocarbons? 

A. Yes, those are a l l c o n s t i t u e n t s which we detected 

d u r i n g our p i t sampling program. 

Q. Okay. When those occur i n the subsurface before 

they've been e x t r a c t e d , as a general matter do they 

t h r e a t e n New Mexico's water supplies or the p u b l i c h e a l t h 

or welfare? 

A. As a general matter, no. I t h i n k you could 

probably f i n d a s p e c i f i c s i t e , perhaps i n the southeast, 

where the d i s s o l u t i o n of the Salado formation i s a c t u a l l y 

having a negative — a strong negative impact on the Pecos 
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River. T o t a l l y n a t u r a l l y o c c u r r i n g , but i t i s a stron g 

negative impact, p o l l u t i n g the r i v e r . 

Q. A l l r i g h t . So the general problem i s , when 

they're e x t r a c t e d from the subsurface, say a t depth, and 

placed on the surface i n a p i t t h a t might leak? 

A. That's c o r r e c t , they become o i l f i e l d wastes — 

Q. Okay. 

A. — i n t h a t scenario. 

Q. Did the f a c t t h a t the State Engineer has now 

placed a l l the land area i n New Mexico w i t h i n declared 

underground water basins — d i d t h a t have any relevance t o 

OCD's de c i s i o n t o go ahead and propose t h i s r u l e amendment? 

A. I t was something we were c e r t a i n l y aware o f . I 

don't t h i n k t h a t t h a t was a deciding f a c t o r i n moving 

forward w i t h t h i s proposal. 

Q. Okay. And on t h i s open dump d e f i n i t i o n of RCRA, 

are you e s s e n t i a l l y saying t h a t i t ' s analogous t o an open 

dump, or are you making a conclusion of law? 

A. Well, I'm not q u a l i f i e d t o make a conclusion — 

Q. Okay. 

A. — of law, but I can say t h a t i t says what i t 

says, and t h a t ' s why I provided i t on t h a t s l i d e — 

Q. Okay. 

A. — i n the other o b j e c t i v e s s e c t i o n . 

Q. On the 100-mile-radius p r o v i s i o n , d i d you make 
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the d e c i s i o n t o include t h a t 100-mile — 

A. I t was ah OCD decisio n . 

Q. Okay. Were you involved i n t h a t decision? 

A. Yes. 

Q. Who else was involved i n t h a t decision? 

A. As I remember, i t included Mr. Hansen, Mr. P r i c e , 

myself, Mr. Jones. There may have been other people. 

MR. FREDERICK: Okay, t h a t ' s a l l I have. 

CHAIRMAN FESMIRE: Okay. Dr. Neeper, d i d you 

have any questions of t h i s witness? 

DR. NEEPER: No questions. 

CHAIRMAN FESMIRE: Commissioner Bailey? 

COMMISSIONER BAILEY: A few. 

EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. Let's look a t E x h i b i t 9, page 4. I know t h i s i s 

an e x h i b i t t h a t Mr. Price presented, but as a h y d r o l o g i s t 

I'm asking you the question. I p r e v i o u s l y asked him about 

the r o l e of d i f f e r e n t l i t h o l o g i e s w i t h i n t h i s 50 f e e t , and 

he gave an answer. 

I need t o ask you, what i s the r o l e of v e g e t a t i o n 

i n the t r a n s p o r t and t i m i n g of movement of contaminants 

through the vadose zone? 

A. Thank you very much f o r the question, 

Commissioner Bailey. This i s a c t u a l l y d e a l i n g w i t h the 
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d r i l l i n g p i t s . I t h i n k the short answer t o your question 

i s , i t doesn't incorporate anything w i t h v e g e t a t i o n i n t h i s 

s l i d e . I f you were t o ask about r e - v e g e t a t i o n a f t e r the 

p i t had been removed and re-vegetated — 

A. That's my question. 

Q. That's your scenario? That would have — 

po s s i b l y occurs t o me t h a t i t could have several impacts, 

but e v a p o t r a n s p i r a t i o n would be one of those, t h a t i t would 

— any r a i n f a l l would be l i k e l y — i f the r e - v e g e t a t i o n was 

wide enough and dense enough, i t could a c t u a l l y cause the 

water t o be used by t h a t p l a n t , and also would be 

t r a n s p i r e d by the p l a n t . 

Q. So the r a t e t h a t ' s shown as a f o o t a day and as a 

.01 f o o t per day are modified, not only by the l i t h o l o g y 

but also by the amount of re-veg e t a t i o n t h a t occurs over 

these deep-trench b u r i a l s ? 

A. Yes, i t would. 

Q. I s t h a t — 

A. Yes, ma'am, i t would. 

Q. — a v a l i d conclusion? 

A. Yes, i t i s . 

Q. Does the proposed r u l e go i n t o d e t a i l about r a t e s 

of r e - v e g e t a t i o n or performance standards or t e c h n i c a l 

standards? 

A. Commissioner Bailey, I bel i e v e the answer t o t h a t 
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i s , I don't know i n d e t a i l . Now Mr. Jones w i l l be going 

through the a c t u a l p r o v i s i o n s on a sec t i o n - b y - s e c t i o n 

basis. 

Q. Then I w i l l ask him. 

I n E x h i b i t 16, page 12, t h i s i s the summary of 

the OCD sampling r e s u l t s f o r l i q u i d p i t contents i n the 

northwest. And i n your judgmental sampling program you 

chose s i t e s t h a t you thought may be r e p r e s e n t a t i v e or may 

be — may f u r t h e r your arguments f o r p r e s e n t a t i o n . I d i d a 

quick pencil-to-paper, and i t t u r n s out t h a t the average 

f o r the c h l o r i d e s f o r a l l of these d i f f e r e n t w e l l s on the 

very bottom of the l a s t page there, wherein we have 

c h l o r i d e s : 1210, 7810, 3400, 4280, 3940 — those values — 

t h a t average t u r n s out t o be 3781. But y e t you use 5000 

f o r your i n p u t i n t o the model t h a t I questioned the other 

day. 

Would the f a c t t h a t a greater than 20 percent 

d i f f e r e n c e i n c h l o r i d e s create f a l s e readings or d i f f e r e n t 

readings from what you came up with? 

MR. BROOKS: Mr. Chairman, Commissioner B a i l e y , 

I — 

CHAIRMAN FESMIRE: I was hoping we'd never get t o 

the p o i n t where we objected t o a Commissioner's question. 

MR. BROOKS: I don't want t o o b j e c t t o a 

Commissioner's question, but I would l i k e t o p o i n t out t h a t 
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t h i s i s not Mr. — t h a t t h i s i s not Mr. von Gonten's model, 

t h a t he d i d not c o n t r o l the assumptions t h a t were made on 

i t . Subject t o t h a t , he can — I don't o b j e c t t o h i s 

g i v i n g h i s o p i n i o n of t h e i r v a l i d i t y , but i t was not h i s 

model. 

CHAIRMAN FESMIRE: Okay. That having been s a i d , 

Mr. von Gonten, would you enter the — would you answer the 

question, please? 

THE WITNESS: I d i d not, Commissioner B a i l e y , run 

t h a t model, but I was involved i n p r o v i d i n g the i n f o r m a t i o n 

t o Mr. Hansen who a c t u a l l y ran the model, and provided, I 

b e l i e v e , some e x h i b i t s t o Mr. Price, and those were the 

e x h i b i t s which you're r e f e r r i n g t o . And I b e l i e v e t h a t Mr. 

Hansen w i l l show t h a t we ran a spectrum of concentrations 

and t h a t 5000 was considered not t o be the maximum amount, 

but perhaps an amount t h a t was r e p r e s e n t a t i v e . Also 

con s i d e r i n g t h a t i n d u s t r y detected a much higher 

c o n c e n t r a t i o n i n i t s p i t s t h a t they sampled. 

Q. (By Commissioner Bailey) But on the evidence 

t h a t you presented t o the Commission, the average i s less 

than 4000? 

A. I haven't done t h a t c a l c u l a t i o n , but I'm sure 

you're c o r r e c t . 

Q. E x h i b i t Number 18, page 15, you presented a s l i d e 

here t h a t says, In d u s t r y should not be allowed t o dispose 
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of o i l f i e l d waste on s i t e except i n c e r t a i n l i m i t e d 

circumstances; t h a t i s - only w i t h landowner approval and 

only i n p r o p e r l y engineered deep trenches. 

Are you an attorney? 

A. No, ma'am. 

Q. Are you a Le g i s l a t o r ? 

A. No, ma 1 am. 

Q. Does hydrology give you any ex p e r t i s e i n 

determining whether landowner approval i s necessary f o r 

determining the v a l i d i t y of on - s i t e disposal? 

A. No, ma'am, i t does not. 

Q. Thank you. Let's go t o the p i c t u r e s i n number — 

E x h i b i t 15. 

MR. BROOKS: I'm sorr y , which e x h i b i t ? 

CHAIRMAN FESMIRE: 15. 

COMMISSIONER BAILEY: 15. 

MR. BROOKS: Thank you. 

Q. (By Commissioner Bailey) I'm not going t o go one 

by one from these. I'm j u s t going t o p o i n t out t h a t q u i t e 

a few of these photographs show hydrocarbons on the surface 

of the f l u i d s ; i s t h a t r i g h t ? 

A. Yes, ma'am. 

Q. Do you see anything ambiguous — personal 

o p i n i o n , p r o f e s s i o n a l opinion — i n the c u r r e n t Rule 50 

where i t says, No measurable or v i s i b l e l a y e r of o i l may be 
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allowed t o accumulate or remain anywhere on the surface of 

any p i t ? I s t h a t ambiguous? 

A. No, ma'am, i t i s not. I t i s c l e a r . 

Q. But yet you're using photographs of evidence of 

v i o l a t i o n of t h i s r u l e t h a t OCD chose not t o enforce as 

evidence t h a t we should have an even s t r i c t e r r u l e . I am 

pe r s o n a l l y appalled on behalf of the Commission t h a t 

promulgated t h i s r u l e t h a t as you have — you have s a i d , 

D i s t r i c t inspectors have d i s c r e t i o n t o enforce Rule 50 i n 

those areas where there i s no ambiguous language and where 

th e r e has not been one case presented t o t h i s Commission 

concerning o i l on p i t s . 

How can you present t h a t t o us as proof t h a t you 

need more r u l e s when you're not en f o r c i n g t h i s r u l e ? 

A. Commissioner Bailey, i f I may respond, I would 

p o i n t out t h a t when I was t a l k i n g about a t e a r i n the 

l i n e r , my p o i n t was t h a t a prudent operator should c o n s u l t 

w i t h the D i s t r i c t inspector t o determine whether the 

D i s t r i c t inspector thought t h a t an i n v e s t i g a t i o n was 

re q u i r e d , whether they thought i t was. 

I agree t h a t the hydrocarbons i n the p i t s are not 

allowed under the present r u l e . We d i d not — I do not 

know whether the inspectors have v i s i t e d any of these s i t e s 

before. We v i s i t e d them, and i t may be t h a t the 

ins p e c t o r s , a f t e r we l e f t , took enforcement a c t i o n . 
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Q. Let's go t o another p o r t i o n of Rule 50, as i t ' s 

c u r r e n t l y w r i t t e n . A l l p i t s s h a l l be fenced or enclosed t o 

prevent access by l i v e s t o c k , and fences s h a l l be maintained 

i n good r e p a i r . Okay. 

Farther on down t h a t paragraph: A l l tanks 

exceeding 15 f e e t i n diameter, exposed p i t s and ponds s h a l l 

be screened, netted, covered, or otherwise rendered 

nonhazardous t o migratory b i r d s . I s t h a t ambiguous? 

A. I t i s not ambiguous, Commissioner B a i l e y . I t 

does not s p e c i f y any p a r t i c u l a r type of n e t t i n g or — 

A. No, i t simply says, You s h a l l prevent access by 

migratory b i r d s . And when you show me a dead b i r d I'm 

i 

going t o respond once again, Why i s t h i s p r o v i s i o n not 

enforced? I f you say again t h a t i t ' s d i s c r e t i o n a r y by 

D i s t r i c t i n spectors, I resent having lack of enforcement 

used as evidence f o r a new r u l e . 

That's a l l I have t o say. 

CHAIRMAN FESMIRE: Okay. 

Mr. Huffaker, d i d you have any questions of t h i s 

witness? 

MR. HUFFAKER: I do not. 

CHAIRMAN FESMIRE: Okay. Commissioner Olson? 

COMMISSIONER OLSON: I have a couple of 

questions. I guess one — Oh, some f o r a p o i n t of 

c l a r i f i c a t i o n , f o r a s t a r t . Let's see i f I got something 
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c o r r e c t . 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. On your E x h i b i t 16 you provided those t a b l e s , and 

I'm j u s t l o o k i n g a t the f i r s t t a b l e t h a t ' s presented on 

page 1, and i t says you have the OCD sampling r e s u l t s f o r 

11 l i q u i d p i t contents. Am I counting wrong? But I t h i n k 

I only count 10. 

A. You're c o r r e c t , s i r . I t should be 10. 

Q. Okay. And I t h i n k on — the same t h i n g on page 5 

of t h a t t a b l e , the next set of samples f o r the sampling 

r e s u l t s f o r the solid/sludge p i t contents i n southeastern 

New Mexico. I t says there's 13 so l i d / s l u d g e p i t contents, 

and I was only counting 12. A c t u a l l y — i t might a c t u a l l y 

only be 11, because two of them appear t o be d u p l i c a t e s 

t h a t you're showing. I see 13 columns, but i t appears t o 

only be representing 11 p i t s then; am I c o r r e c t on th a t ? 

A. That i s c o r r e c t . The count of 13 does in c l u d e 

the two d u p l i c a t e s . 

Q. So i t r e a l l y should only be 11 — 

A. — 11 p i t s i t e s . 

Q. — p i t s i t e s , okay. Okay, thanks f o r c l a r i f y i n g 

t h a t . 

And then i s there some way t h a t I could look a t 

what — I know you were asked, I t h i n k , a l i t t l e b i t about 
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t h i s , but as t o what types of p i t s these samples represent, 

i s t here some reference? Are these a mix of temporary and 

permanent p i t s , or are they j u s t temporary p i t s ? 

A. Commissioner Olson, i t ' s been r e f e r r e d t o as the 

Dakota r i n g . I f you look a t the l i s t i n g of the p i t s i t e s 

from column B through N, you can see t h a t there's one t h a t 

says CL-6. That's closed loop. Anything t h a t says DP i s a 

d r i l l i n g p i t . I f i t says PP, i t was a produc t i o n p i t . 

And so the only permanent p i t would be the — a 

p i t — PP would be the f i r s t couple l e t t e r s i n t h a t column. 

So anything t h a t says — and t h i s i s from the southeast, so 

there's a DP-1 Echo and a DP-1 Marbob, then DP-4 and DP-4 

Duplic a t e . Those are d r i l l i n g p i t s . 

Q. And i f i t says DPH? 

A. That was Hobbs. 

Q. That's Hobbs, okay. 

A. And the other, DPA, was A r t e s i a . 

For the northwest, i f I may continue, i f i t s a i d 

DP-3 t h a t was D i s t r i c t 3. We were not c o n s i s t e n t on our 

naming — nomenclature. 

Q. And the T designation i s — ? 

A. A standard — a s t e e l tank. There was a p i t on 

one l o c a t i o n , but we a c t u a l l y sampled from the tank. 

Q. And then PPs are permanent p i t s ? 

A. Production p i t s . 
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Q. Production p i t s , okay. Thanks, t h a t helps 

c l a r i f y t h a t a l o t f o r me i n looking a t those. 

I guess k i n d of s t i c k i n g w i t h the sampling a t the 

moment, what's represented on these t a b l e s , you were saying 

t h a t the i n d u s t r y samples were not taken w i t h the same 

pr o t o c o l s as the OCD samples? 

A. We're unaware t o t h i s date of what sampling 

p r o t o c o l s were employed by the i n d u s t r y committee i n 

o b t a i n i n g t h e i r samples. They d i d not provide any sampling 

a n a l y s i s plan. 

I do know from the summary t h a t they d i d 

apparently g r i d both h o r i z o n t a l l y and v e r t i c a l l y the p i t s 

and compiled samples based on a more random sampling 

s t r a t e g y . 

Q. And was t h a t f o r both the l i q u i d and s o l i d 

samples, or j u s t the — 

A. Commissioner Olson, my understanding i s , they 

sampled — the only t h i n g t h a t they r e p o r t e d was t o t a l 

s o l i d s and the TCLP analysis — ana l y s i s a f t e r TCLP. They 

d i d not sample, t o my knowledge, f o r f l u i d s . 

Q. And the TCLP analysis only i s f o r the s o l i d 

samples, then, because t h a t ' s — the leaching procedure i s 

used on the s o l i d samples? 

A. That's my understanding of what they d i d , based 

on the r e p o r t they submitted t o task f o r c e . 
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Q. Because I t h i n k I saw t h a t you had some t a b l e s i n 

the back t h a t were comparisons between OCD and i n d u s t r y 

sample r e s u l t s , and they don't seem t o — th e r e seem t o be 

some d i f f e r e n c e s . I s t h a t j u s t due, then, t o the 

d i f f e r e n c e i n methods being used, I guess, or — ? 

A. Commissioner Olson, I don't know why they d i f f e r . 

I n d u s t r y presumably w i l l present t h e i r case and t e l l what 

they a c t u a l l y d i d as f a r as t h e i r sampling p r o t o c o l s . I 

t h i n k they used comparable EPA methods, 8260, 8270, so 

f o r t h , 6010, 6020. 

But as f a r as t h e i r sampling p r o t o c o l s f o r 

a c t u a l l y how they got the samples from the p i t , I'm 

f a m i l i a r w i t h t h a t i n f o r m a t i o n . I f you're r e f e r r i n g t o a 

d i f f e r e n c e i n concentration, I can only say t h a t ' s what the 

data has represented, compared t o our s t u d i e s . 

Q. So i s i t your testimony, then, there's not any 

r e a l good way t o compare the r e s u l t s between the samplings? 

I s t h a t what your testimony is? 

A. No, Commissioner Olson, I t h i n k t h a t you can 

compare them. But i n d u s t r y , as I understand i t , presented 

t h e i r r e p o r t , and from what I remember they presented a 

minimum and a maximum and an average number f o r the 

c o n s t i t u e n t s t h a t they reported. 

I — f o r comparison w i t h our data where I was 

lo o k i n g a t the maximum value f o r comparing the c o n s t i t u e n t s 
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i n the p o s i t i v e detects, I took t h e i r maximum value and d i d 

compare i t t o OCD's maximum value f o r the same 

c o n s t i t u e n t s . 

Q. Okay. I ' l l probably have t o w a i t t o ask i n d u s t r y 

how they've done some of t h a t sampling. 

How about on the — I guess on the s p l i t samples? 

Are you saying t h a t they s p l i t samples w i t h the OCD? And 

how comparable were those r e s u l t s ? 

A. To be honest, I wasn't able t o manually i n p u t 

t h a t i n f o r m a t i o n and t o provide i t t o us i n a PDF format, I 

b e l i e v e , or some other r e p o r t . The summary of t a b l e s were 

provided t o us e l e c t r o n i c a l l y , but i t was j u s t an image. I 

wasn't able t o e l e c t r o n i c a l l y cut and paste those i n t o 

Excel, and so I do not include the s p l i t samples t h a t 

i n d u s t r y c o l l e c t e d when we were c o l l e c t i n g our samples i n 

t h i s Excel e x h i b i t . 

Q. Okay, thank you. 

I guess coming back t o what you were mentioning 

on the s o i l — on the s o l i d sampling t h a t i n d u s t r y used the 

TCLP methods, you d i d work, I guess, p r e v i o u s l y f o r the 

Hazardous Waste Department — 

A. Hazardous — 

Q. — the Hazardous Waste Bureau i n the Environment 

Department? 

A. Yes, s i r , I d i d . 
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Q. And f o r what purpose was TCLP used when you were 

i n the Hazardous Waste Department — or Hazardous Waste 

Bureau, excuse me? 

A. I t was not used f o r environmental i n v e s t i g a t i o n . 

I t was used t o determine whether something was hazardous 

waste as defined by the t o x i c i t y c h a r a c t e r i s t i c l e aching 

procedure and would be c h a r a c t e r i s t i c a l l y hazardous. 

Q. And so — 

MS. FOSTER: Mr. Chairman, i f we could ask the 

witness t o keep h i s voice up? I could b a r e l y hear him. 

CHAIRMAN FESMIRE: Mr. van Gonten, w i l l you speak 

up, please? 

THE WITNESS: Yes. Sha l l I repeat my answer? 

CHAIRMAN FESMIRE: Please, s i r . 

THE WITNESS: My experience i n the Hazardous 

Waste Bureau of the Environment Department was t h a t TCLP 

was not used f o r environmental c h a r a c t e r i z a t i o n of the 

s i t e . I t was used t o determine whether a waste was 

c h a r a c t e r i s t i c a l l y hazardous as determined by a n a l y s i s 

a f t e r a p plying method 1311, which i s the TCLP. 

Q. (By Commissioner Olson) And was t h a t f o r the 

purpose of determining where wastes would be disposed of? 

A. Yes, t h a t i s c o r r e c t . I f a waste a t a hazardous 

waste f a c i l i t y was determined not t o be a l i s t e d waste and 

was determined not t o be a c h a r a c t e r i s t i c a l l y hazardous 
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waste, then they would not have t o dispose of i t i n a 

hazardous f a c i l i t y . 

Q. So I t h i n k you j u s t had said i t was used f o r — 

not used f o r c h a r a c t e r i z i n g a s i t e . Was i t used f o r 

determining appropriate l e v e l s f o r cleanup of contaminants 

and whether or not they posed a t h r e a t t o groundwater or 

human health? 

A. Commissioner Olson, not i n my experience, they 

were not — i t was not. 

Q. And I guess i n your experience a t OCD, has the 

OCD c o n s i s t e n t l y used t h a t same type of procedure i n using 

TCLP as a t the Hazardous Waste Department? Was i t used f o r 

c h a r a c t e r i z a t i o n purposes of wastes f o r d i s p o s a l , and not 

f o r determining the extent of contamination or cleanup 

l e v e l s a t a s i t e ? 

A. I'm unaware of any s i t e i n v e s t i g a t i o n t h a t was a 

remediation plan or an abatement plan where people analyzed 

the c o n s t i t u e n t s , reported them t o us a f t e r TCLP was 

ap p l i e d . 

Possibly i t could be used a t a surface waste — 

excuse me, a service i n d u s t r y f a c i l i t y t o determine whether 

they were a c t u a l l y dealing w i t h nonhazardous, nonexempt, t o 

make t h a t determination. 

Q. But I'm not sure the answer t o the other p a r t . 

Has the OCD used TCLP r e s u l t s f o r determining the e x t e n t of 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

670 

contamination or f o r determining whether a contaminant 

poses a t h r e a t t o p u b l i c h e a l t h or whether i t ' s going t o 

migrate t o groundwater? 

A. Commissioner Olson, not i n my experience i n the 

past two-and-a-half or so years. 

And i f I could continue, not any of the 

contamination cases w i t h which I may be f a m i l i a r w i t h . 

Q. Thank you. You had a question about the Westgate 

s u b d i v i s i o n cleanup t h a t was conducted by S h e l l O i l . You 

d i d not work on t h i s s i t e . I t ' s an abatement plan under 

the O i l Conservation D i v i s i o n ; i s t h a t c o r r e c t ? 

A. I be l i e v e i t ' s Abatement Plan 2. 

Q. And you d i d not work on t h a t cleanup t h a t went on 

at the s i t e , d i d you? 

A. Commissioner Olson, I d i d not. 

Q. You are aware, though, t h a t the abatement plan 

r e g u l a t i o n s r e q u i r e surveys of water w e l l s w i t h i n a c e r t a i n 

distance from the s i t e ? 

A. Commissioner Olson, I'm aware of t h a t . 

Q. And any evidence of water w e l l s should be i n 

those f i l e s , should they not? 

A. Commissioner Olson, t h a t i s t r u e . They should 

be, i f i t was done. And I would also p o i n t out t h a t t h i s 

i s a f i l e — 

MS. FOSTER: I would — Mr. Chairman, I would ask 
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the witness t o keep h i s voice up. I can't hear him. 

THE WITNESS: I apologize. 

Commissioner Olson, I have a c t u a l l y p h y s i c a l l y 

handled the case f i l e f o r Westgate. I t ' s q u i t e voluminous, 

and I'm reasonably confident t h a t i t i s i n t h a t p a r t of the 

a d m i n i s t r a t i v e record. 

Q. (By Commissioner Olson) Are you aware Westgate 

s u b d i v i s i o n i s w i t h i n the C i t y of Hobbs and i s served by 

the c i t y water system? 

A. Commissioner Olson, I was not aware of t h a t . 

Q. And l e t ' s see, you said t h a t OCD has concern over 

exposure t o f u t u r e r esidents from buried p i t s . I guess — 

I'm assuming you are t a l k i n g about d r i l l i n g p i t s ? 

A. Yes, Commissioner Olson, we're w o r r i e d about 

temporary p i t s . 

Q. How would a f u t u r e landowner know i f a p i t i s 

bu r i e d on s i t e ? 

A. Commissioner Olson, I don't b e l i e v e t h a t Rule 50 

— and I'm speculating — I don't b e l i e v e i t a c t u a l l y 

mandates anything such as a dryhole marker i s mandated f o r 

an o i l and gas w e l l . I don't know t h a t they n e c e s s a r i l y 

would. I t h i n k t h a t the proposed p i t r u l e a c t u a l l y has 

requirements t h a t the l o c a t i o n s of a l l the p i t s be surveyed 

and submitted t o the OCD. That would be a v a i l a b l e i n a 

database i n the f u t u r e . 
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Q. Then I guess a landowner purchasing a p r o p e r t y i s 

probably not going t o be surveying OCD records when they're 

purchasing i t t o know i f there's a p i t located on the s i t e , 

would they? 

A. Commissioner Olson, not nec e s s a r i l y . They may 

not know t h a t i t was a v a i l a b l e , t h a t the i n f o r m a t i o n was 

a v a i l a b l e , and they may not be able t o survey. 

Q. Do you know whether these t h i n g s have ever been 

deed-noticed, these types of p i t s , so t h a t the landowner 

would know t h a t they were a c t u a l l y located on the s i t e ? 

A. Commissioner Olson, I don't know the answer t o 

t h a t question. 

Q. And then I guess, coming back t o your E x h i b i t 18 

on page 15, you're t a l k i n g about the 100-mile r a d i u s , and 

th e r e was some questioning on how t h a t came about. I guess 

what i s the r a t i o n a l e f o r 100 miles versus 50 miles or 150 

miles or 200 miles? 

A. The 100-mile-radius number was obtained by 

reviewing the two primary o i l and gas producing areas and 

lo o k i n g where the OCD permitted surface waste management 

f a c i l i t i e s , and l a t e r on the Environment Department 

p e r m i t t e d s o l i d waste management f a c i l i t i e s t o see what 

k i n d of coverage. 

Our goal was a c t u a l l y t o make i t q u i t e s t r i n g e n t 

on i n d u s t r y . We d i d n ' t want t o make i t a 10-mile r a d i u s 
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because we thought t h a t would encourage o n - s i t e d i s p o s a l . 

We wanted t o make i t the exception r a t h e r than the r u l e . 

We came across the 100-mile radius because we thought t h a t 

was an enforceable number, i t would be e a s i l y d e f i n e d and 

determined by a prudent operator whether they were i n s i d e 

t h a t r a d i u s or not. 

I can continue by p o i n t i n g out, t h e r e i s no 

a n a l y t i c a l s o l u t i o n , there was no d e t a i l e d a n a l y s i s . I t 

was based on a c t u a l l y j u s t l o o king a t the maps. 

Q. Well, I guess some other number — from what I'm 

gat h e r i n g , then, some other number could be j u s t as e a s i l y 

enforced, whether i t ' s 150, 50 miles, 200 miles? 

A. Commissioner Olson, t h a t i s t r u e . 

COMMISSIONER OLSON: I t h i n k t h a t ' s — I t h i n k 

t h a t ' s a l l I have at t h i s p o i n t . Thank you. 

CHAIRMAN FESMIRE: At t h i s time we're going t o 

prepare t o break f o r lunch. Before we leave f o r lunch, as 

promised, I want t o ask, i s there anybody i n the audience 

who would l i k e t o make a p u b l i c comment, e i t h e r an unsworn 

statement of p o s i t i o n or sworn testimony, f o r the record? 

Okay, seeing none, w e ' l l break f o r lunch. Folks, 

would you be back here at about 1:15, and w e ' l l s t a r t w i t h 

my ques t i o n i n g of the witness, then w e ' l l go t o r e d i r e c t on 

the witness. 

(Thereupon, noon recess was taken a t 12:05 p.m.) 
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(The f o l l o w i n g proceedings had a t 1:22 p.m.) 

CHAIRMAN FESMIRE: Counsel, I have a couple of 

questions, and Mr. Brooks has the r i g h t t o r e d i r e c t the 

witness, but he looks l i k e he's going t o be indisposed f o r 

about a h a l f an hour. Would there be any o b j e c t i o n t o 

proceeding w i t h Mr. Brooks' next witness? 

MS. FOSTER: No. 

MR. CARR: No o b j e c t i o n . 

MR. HISER: No. 

CHAIRMAN FESMIRE: Mr. Huffaker, do you have any 

problem w i t h t h a t ? 

MR. HUFFAKER: No. 

CHAIRMAN FESMIRE: Anybody? Mr. Frederick? 

MR. FREDERICK: (Shakes head) 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: Could I j u s t ask a question 

before we get started? We received t h i s t h i s morning, the 

changes from the D i v i s i o n . I guess one — i s one of the 

D i v i s i o n witnesses going t o be t e s t i f y i n g about t h i s l a t e r ? 

MR. BROOKS: Yes, Mr. Jones w i l l t e s t i f y about 

t h a t . 

COMMISSIONER OLSON: Thank you. 

CHAIRMAN FESMIRE: Mr. Brooks, why don't you go 

ahead and s t a r t w i t h your witness, and when we get t o — 

when Mr. von Gonten gets back, w e ' l l take a break a t a 
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convenient time and swap witnesses? 

MR. BROOKS: Very good. With t h a t understanding 

we w i l l c a l l Mr. Hansen. And I be l i e v e Mr. Hansen i s 

requesting t o present h i s testimony from the computer; i s 

t h a t c o r r e c t ? 

MR. HANSEN: That's c o r r e c t . 

CHAIRMAN FESMIRE: I s there any o b j e c t i o n t o 

th a t ? 

MS. FOSTER: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Okay, seeing no o b j e c t i o n , Mr. 

Hansen, you can s i t a t the computer as soon as you get 

sworn i n . 

(Thereupon, Mr. Hansen was sworn.) 

CHAIRMAN FESMIRE: Mr. Hansen, where are we going 

t o s t a r t — 

MR. HANSEN: Good afternoon. 

EDWARD J. HANSEN, 

the witness h e r e i n , a f t e r having been f i r s t d u l y sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. BROOKS: 

Q. Mr. Hansen, t o s t a r t o f f w i t h , would you giv e the 

Commission a b r i e f review of your — Well, f i r s t of a l l , by 

whom are you employed? 

A. I'm employed by the O i l Conservation D i v i s i o n . 
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Q. And would you s t a t e your f u l l name f o r the 

record? 

A. That's Edward John Hansen. 

Q. And Mr. Hansen, how long have you been employed 

w i t h the O i l Conservation Division? 

A. Approximately 13 months. 

Q. And by whom were you employed p r i o r t o t h a t ? 

A. I was employed by the New Mexico Environment 

Department, S o l i d Waste Bureau. 

Q. Okay. And would you give the Commission a b r i e f 

resume of your p r o f e s s i o n a l education and experience? 

A. Yes, I received a bachelor of science degree i n 

science education, received a master of science degree i n 

environmental science, hazardous waste o p t i o n , s p e c i a l i z i n g 

i n groundwater p r o t e c t i o n . 

I worked f o r the Water Q u a l i t y C o ntrol D i v i s i o n 

of the Colorado Department of Health f o r about nine years. 

I also have been i n — was employed by the New Mexico 

Environment Department, S o l i d Waste Bureau, f o r 

approximately 15 years. 

MR. BROOKS: Mr. Chairman, we would tender the 

witness as an expert on environmental science and 

environmental r e g u l a t i o n . 

CHAIRMAN FESMIRE: Okay, no obje c t i o n ? 

MR. HISER: No o b j e c t i o n . 
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MS. FOSTER: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Let the record r e f l e c t t h a t 

there's no o b j e c t i o n t o Mr. Hansen's q u a l i f i c a t i o n s . He 

w i l l be admitted as an expert. 

Q. (By Mr. Brooks) Thank you. Mr. Hansen, your 

e x h i b i t — the e x h i b i t s t h a t you w i l l be sponsoring, I 

be l i e v e , are Numbers 19, 20 and 21; i s t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. Now would you describe what E x h i b i t 20 i s , 

g e n e r a l l y , i n general terms? 

A. I t ' s a compilation of output f i l e s from my 

computer modeling. 

Q. And Mr. Hansen, t h i s i s going t o seem t o be a 

f a m i l i a r r e f r a i n , but i s there a need t o make some 

c o r r e c t i o n s i n t h a t output f i l e ? 

A. Yes. Pages 31 through 38 was i n a d v e r t e n t l y 

copied, r a t h e r than a c o r r e c t output f i l e . I have a 

cor r e c t e d output f i l e . 

Q. And l i k e the previous witness, do you wish t o 

s u b s t i t u t e the corrected f i l e f o r the f i l e t h a t i s included 

i n the e x h i b i t ? 

A. I do. 

MR. BROOKS: Mr. Chairman, we would request t o 

allow Mr. Hansen t o s u b s t i t u t e h i s c o r r e c t e d f i l e w i t h the 

same understanding t h a t we had w i t h regard t o Mr. von 
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Gonten's c o r r e c t i o n s , t h a t we would re-tender i t f o r cross, 

i f necessary, a f t e r other counsel have had the o p p o r t u n i t y 

t o examine the corrected f i l e s . 

CHAIRMAN FESMIRE: Ms. Foster, do you have an 

objection? 

MS. FOSTER: With t h a t s t i p u l a t i o n , no o b j e c t i o n . 

CHAIRMAN FESMIRE: Mr. Hiser? 

MR. HISER: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Mr. Carr? 

MR. CARR: No, s i r . 

MR. FREDERICK: (Shakes head) 

CHAIRMAN FESMIRE: Mr. Huffaker? 

MR. HUFFAKER: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Okay. Go ahead and make the 

switch w i t h t h a t s t i p u l a t i o n . 

MR. BROOKS: Very good. 

CHAIRMAN FESMIRE: What were the page numbers 

again? 

THE WITNESS: Page 31 through 3 8 i n E x h i b i t 20. 

MR. BROOKS: We w i l l need t o f u r n i s h some 

a d d i t i o n a l copies. Okay, tomorrow we w i l l f u r n i s h 

a d d i t i o n a l copies. 

May i t please the Commission? 

CHAIRMAN FESMIRE: You may, s i r . 

Q. (By Mr. Brooks) Mr. Hansen, you may proceed w i t h 
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your t e c h n i c a l p r e s e n t a t i o n . 

A. Thank you. Mr. Chairman, Commissioners, I ' d l i k e 

t o s t a r t o f f w i t h E x h i b i t 21 and go through some of the 

D i v i s i o n ' s r e s u l t s f o r p i t release modeling f o r the Permian 

and San Juan Basins. 

As we go through, y o u ' l l see t h i s maybe more 

c o r r e c t l y should be t i t l e d p i t — releases, but here we 

have p i t releases, and I ' l l e x p l a i n more as we go on. 

The reason f o r why we wanted t o do some modeling, 

we wanted get an idea of how much and when a release might 

reach groundwater. So we have some p r e d i c t i v e t o o l s t h a t 

we use, and i n t h i s case we used a couple of d i f f e r e n t 

p r e d i c t i v e models. 

One i s c a l l e d the hydrologic e v a l u a t i o n of 

l a n d f i l l performance, or the HELP model, commonly r e f e r r e d 

t o as the HELP model. This model i s a water-based balance 

model w i t h several computer codes embedded. I t has r u n o f f , 

evaporation, t r a n s p i r a t i o n , e t cetera. I t was developed by 

the Army Corps of Engineers, US Army Corps of Engineers, 

f o r t he US Environmental P r o t e c t i o n Agency. 

We also used the multimedia exposure assessment 

model, commonly r e f e r r e d t o as the MULTIMED model. This i s 

r e f e r r e d t o as a pseudo two-dimensional computer code. I n 

other words, I have one dimension down f o r the vadose zone 

and another dimension f o r the a q u i f e r t r a n s p o r t l a t e r a l l y . 
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This was developed by the US EPA. 

Q. Now Mr. Hansen, are these models recognized by 

the US EPA f o r the purposes of p r e d i c t i n g movement from 

l a n d f i l l s and s i m i l a r s t r u c t u r e s t o groundwater — 

A. Yes. 

Q. — or w i t h i n the vadose zone? 

A. Yes. 

Q. And are these peer-reviewed models? 

A. Yes, they are. 

Q. And are they g e n e r a l l y accepted i n the t r a d e of 

environmental r e g u l a t i o n as being appropriate t o use f o r 

t h i s purpose? 

A. Yes. 

Q. Continue. 

A. The HELP model uses a c t u a l weather data. That's 

important, as w e ' l l see, as you go along. The 

determination of release r a t e s a t the bottom of u n l i n e d or 

l i n e d p i t — and t h i s i s important, t h a t i t can also model 

an a c t u a l l i n e r , what could happen i f you have a p i t w i t h 

an a c t u a l l i n e r . 

Upon my review of l i t e r a t u r e and out of past 

experience, I've conducted l i t e r a l l y of HELP s i m u l a t i o n s , 

so I know t h a t i t ' s one of the most accurate p r e d i c t o r s of 

released wastes from waste disposal areas. I t ' s used by 

other s t a t e s . I happen t o have had the o p p o r t u n i t y t o 
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a t t e n d t e c h n i c a l roundtables f o r US EPA Region 6, so I know 

Oklahoma and Texas uses the HELP model f o r t h e i r r e g u l a t o r y 

compliance review. And of course i n d u s t r y o f t e n uses t h i s , 

c e r t a i n l y i n New Mexico, f o r design of l a n d f i l l s . 

MULTIMED model uses the HELP'S output f o r t he 

i n p u t of the most s e n s i t i v e parameter — t h a t ' s what w e ' l l 

be t a l k i n g about today — and t h a t i s the i n f i l t r a t i o n 

r a t e . 

MULTIMED model used f o r the d e t e r m i n a t i o n of 

release concentrations over time a t the bottom of the 

vadose zone and i n the a q u i f e r . 

I t ' s a conservative p r e d i c t o r of release 

concentrations and times. That i s , i t w i l l a c c u r a t e l y 

p r e d i c t over a homogeneous vadose zone what the release 

w i l l be. 

As f a r as inputs i n t o the HELP model, i t ' s 

important — we r e a l l y wanted t o use the r e a l - w o r l d data. 

Here you can see i t ' s b a s i c a l l y broken up i n t o two basic 

types of data. One i s the weather data, the other s o i l s 

data. 

The weather data, we use d a i l y p r e c i p i t a t i o n , 

d a i l y temperatures, also use some other d a i l y — These two, 

d a i l y s o l a r r a d i a t i o n indexes and the d a i l y evaporation 

indexes, are generated by the model, based on r e a l - w o r l d 

r e p o r t i n g s t a t i o n s . However, these two are not so 
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c r i t i c a l , the d a i l y s o l a r and evaporation. When I say not 

so c r i t i c a l , not so s e n s i t i v e . 

And I ' l l be t a l k i n g about s e n s i t i v i t y as we go 

along, d i f f e r e n t parameters. Keep i n mind, a s e n s i t i v e 

i n p u t parameter would be, i f you made a d r a s t i c change i n 

your i n p u t , you're going t o see a d r a s t i c change i n the 

output. Whereas a — what I c a l l a nonsensitive parameter 

would be i f you make a d r a s t i c change i n the i n p u t you 

might see a minor change or a low change i n the output. 

Some of the s o i l data, w e ' l l see the q u a l i t y of 

l i n e r i n s t a l l a t i o n . That's r a t h e r s e n s i t i v e , and y o u ' l l 

see why. Some of the others aren't so s e n s i t i v e , and t h a t 

w i l l be demonstrated as we go along. 

The weather i n p u t , we used two sets of weather 

data f o r 50 years, 1951 through the year 2 000. And we had 

two r e p o r t i n g s t a t i o n s t h a t had t h a t much data. For the 

Permian Basin we used Hobbs a t an average p r e c i p i t a t i o n of 

about 16 inches per year, and the San Juan Basin we used 

Dulce w i t h an average p r e c i p i t a t i o n of about 17 inches per 

year. 

Y o u ' l l note t h i s data came from a software 

company t h a t provides data. Of course, they get the data 

from the N a t i o n a l Climate Center, which these r e p o r t i n g 

s t a t i o n s r e p o r t t o . 

I have a map of New Mexico i n d i c a t i n g the San 
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Juan Basin and of course the Permian Basin. You know where 

the r e p o r t i n g s t a t i o n s are. One, of course, Dulce i n the 

San Juan Basin, and the — Hobbs i n the Permian Basin. 

Note t h a t they're on the eastern side of these two basins. 

What we wanted t o do i s have a r e a l - w o r l d 

s i t u a t i o n where i t ' s — where a t y p i c a l p i t might be. Wee 

have t o take what would be the wetter side of t h a t t y p i c a l 

— we have t o have a r u l e t h a t encompasses the t y p i c a l 

worst-case scenario f o r p i t s . We d i d n ' t take the w e t t e s t 

spot t h a t we could f i n d i n the s t a t e , or even i n those 

basins, per se. But there could be — i f you look a t a 

p r e c i p i t a t i o n map, you can see i t might be we t t e r t o the 

east of Hobbs, i t might be wetter t o the southwest of 

Dulce. But we wanted t o take what would be t y p i c a l , where 

are we going t o see these p i t s , and t h a t ' s what we t r i e d t o 

model w i t h these. 

MR. BROOKS: Excuse me, Mr. Chairman, honorable 

Commissioners. I am advised t h a t Mr. von Gonten i s now 

a v a i l a b l e . I t h i n k — my opinion would be t h a t i t would be 

reasonable t o continue Mr. Hansen's testimony now t h a t 

we're s t a r t e d on i t , but we w i l l advise by the Commission's 

preference. 

CHAIRMAN FESMIRE: Why don't we go ahead and 

f i n i s h h i s i n t r o d u c t i o n , and when we get t o a convenient 

stopping p o i n t w e ' l l go there? 
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Q. (By Mr. Brooks) Okay. You may continue, Mr. 

Hansen. 

A. So some of the conceptual models f o r i n p u t — 

t h i s k i n d of goes more toward t h a t s o i l side of i t — what 

s o r t of p i t are we t r y i n g t o — i n our models? Well, we 

have two basic conceptual models. 

One, a release from an u n l i n e d p i t or a p i t where 

the l i n e r has been destroyed during closure. And t h i s i s a 

common occurrence. I t ' s t y p i c a l t o have two f e e t of s o i l 

cover placed on the waste, and b a s i c a l l y no l i n e r because 

i t has been destroyed during t h a t closure procedure. 

The two f e e t of s o i l cover w i t h the poor 

v e g e t a t i o n , f o r the modeling purposes we used poor 

v e g e t a t i o n . What does t h a t mean? That means about a 2 5-

percent coverage. I t could be more, i t could be l e s s . 

Some p i t s i t e s don't grow anything, and some may grow more. 

We used what could be t y p i c a l f o r t h i s modeling. 

The other basic conceptual model i s a release 

from an o n - s i t e deep-trench b u r i a l . Of course t h a t ' s what 

we're proposing i n the r u l e . This would have f o u r f e e t of 

s o i l cover, again w i t h poor veg e t a t i o n , a l i n e on the top 

of the waste, the waste i t s e l f , a l i n e r on the bottom of 

the waste. And I put i n parens, "and sides". We can model 

t h a t d i r e c t l y by s t a t i n g t h a t there w i l l be no r u n o f f from 

the bottom of t h a t l i n e r . 
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Q. Mr. Hansen, I want t o i n t e r r u p t you a t t h i s 

p o i n t . Are you f a m i l i a r w i t h , or have you reviewed the 

ma t e r i a l s t h a t were submitted by Dr. Stephens? 

A. Yes. 

Q. And have you studied the concept of closu r e i n 

place as t h a t i s explained i n the i n d u s t r y committee's 

proposals and i n Dr. Stephens's materials? 

A. Yes. 

Q. Mr. Hansen, do you believe t h a t t h e r e i s a 

s i g n i f i c a n t p r o b a b i l i t y — 

MS. FOSTER: Object. 

MR. BROOKS: I don't know what grounds. 

MS. FOSTER: I'm sorr y , i t ' s l e a d i n g . 

CHAIRMAN FESMIRE: Well, t h i s i s foundation — 

MS. FOSTER: I ' l l l e t him, okay. 

CHAIRMAN FESMIRE: Are you going t o withdraw the 

o b j e c t i o n or — 

MS. FOSTER: Yes. 

Q. (By Mr. Brooks) Mr. Hansen, do you have an 

opi n i o n as t o whether or not, i f a p i t were closed i n place 

i n the manner described, there would be a s i g n i f i c a n t 

p r o b a b i l i t y t h a t the l i n e r would be compromised i n the 

process? 

A. Yes. 

MR. CARR: I couldn't hear the question, I'm 
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s o r r y . 

CHAIRMAN FESMIRE: Mr. Brooks, would you — 

Q. (By Mr. Brooks) Okay, the question — t o repeat 

the question, and i t may not be ex a c t l y word f o r word — 

CHAIRMAN FESMIRE: Would you l i k e the c o u r t 

r e p o r t e r t o repeat — t o read back the question? 

MR. BROOKS: Court r e p o r t e r read back the 

question, very good. 

CHAIRMAN FESMIRE: Apparently i t was a long 

question. 

MR. BROOKS: I t was. 

COURT REPORTER: "Mr. Hansen, do you have an 

opi n i o n as t o whether or not, i f a p i t were closed i n place 

i n the manner described, there would be a s i g n i f i c a n t 

p r o b a b i l i t y t h a t the l i n e r would be compromised i n the 

process?" 

CHAIRMAN FESMIRE: I s t h a t — 

MR. BROOKS: Thank you. 

CHAIRMAN FESMIRE: Continue, Mr. Brooks. 

Q. (By Mr. Brooks) And I bel i e v e the witness 

answered yes; i s t h a t correct? 

A. Yes. 

Q. And when you say yes, t h a t could be construed two 

ways, because I asked you do you have an opinion? So 

l i t e r a l l y what you've said now i s , you do have an op i n i o n , 
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and what i s t h a t opinion? 

A. That opinion i s t h a t during the closure 

procedure, using heavy equipment, heavy equipment where 

i t ' s necessary, such as bul l d o z e r s , backhoes, f o r the 

closure of these p i t s , t h i s i s a piece of p l a s t i c 

s u s c e p t i b l e t o t e a r i n g and r i p p i n g , e s p e c i a l l y when you 

have involved heavy amounts of s o i l and pushing a heavy 

amount of s o i l over t h a t p l a s t i c , i s s u s c e p t i b l e t o t e a r i n g 

or r i p p i n g . 

I f you use a backhoe t o mix m a t e r i a l w i t h the p i t 

contents, i t ' s very d i f f i c u l t not t o touch t h a t l i n e r as 

your — t h a t m a t e r i a l i n mixing, i n t r y i n g t o mix t h a t 

m a t e r i a l , t h a t i s , the s o i l and the p i t contents. 

Q. Now, would i t be — You've also s t a t e d the deep-

tr e n c h b u r i a l procedure t h a t i s described i n the 

Commission's — i n the D i v i s i o n ' s proposals, c o r r e c t ? 

A. Correct. 

Q. And do you believe i t would be s u b s t a n t i a l l y more 

— i s i t — do you have an opinion as t o whether or not i t 

would be s u b s t a n t i a l l y more l i k e l y — or whether or not i t 

would less l i k e l y t h a t the l i n e r would be compromised i n 

the case of deep-trench b u r i a l ? 

A. I do have an opinion, which i s t h a t i t would be 

less l i k e l y t o be compromised w i t h a deep-trench b u r i a l , as 

proposed i n our r u l e . 
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Q. And why i s that? 

A. Because the m a t e r i a l w i l l be — the o r i g i n a l p i t 

m a t e r i a l w i l l be t r e a t e d , and t h a t treatment might include 

mixing w i t h s o i l s so i t ' s not d r i p p i n g wet, f o r one t h i n g , 

and i t w i l l be somewhat stab l e as i t ' s c a r e f u l l y placed 

i n t o a trench. 

Q. Mr. Hansen, i f a p i t were closed i n place, do you 

have an opinion as t o whether or not the operator would be 

able t o t e l l whether the l i n e r was breached a t the time of 

clos u r e , or before closure? 

A. My opinion would be t h a t the operator could not 

t e l l i f t h a t l i n e r had been breached p r i o r t o clo s u r e . 

That's why i n our proposed r u l e s we do have p r o v i s i o n s f o r 

removing t h a t waste and t e s t i n g under the former p i t . 

Q. And does the deep-trench — I'm s o r r y , does the 

clo s u r e i n place allow f o r that? 

A. No. 

Q. Okay. Now I believe your next s l i d e s t a r t s i n t o 

your diagrams of your modeling procedure; i s t h a t c o r r e c t ? 

A. Yes. 

Q. Would t h i s be a convenient place, then, t o break 

t o a l l ow Mr. van Gonten's testimony t o be concluded? 

As convenient as any? 

A. Sorry. As convenient as any, yes. 

MR. BROOKS: Okay. Mr. Chairman, i n deference t o 
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what the Commission's a r t i c u l a t e d preference was, we would 

suggest a t t h i s time t h a t Mr. von Gonten be c a l l e d back t o 

the stand t o complete h i s cross-examination. 

CHAIRMAN FESMIRE: Okay. I s the r e any obj e c t i o n ? 

MR. HISER: No o b j e c t i o n . 

MR. CARR: (Shakes head) 

CHAIRMAN FESMIRE: Okay. Let the recor d r e f l e c t 

t h a t there's no o b j e c t i o n and t h a t Mr. von Gonten w i l l 

r e take the stand. 

CHAIRMAN FESMIRE: Mr. von Gonten, I need t o 

remind you t h a t you've been sworn i n t h i s case. You 

understand t h a t ? 

MR. VON GONTEN: Yes. 

CHAIRMAN FESMIRE: That you're s t i l l under oath. 

MR. VON GONTEN: I'm s t i l l under oath. 

GLENN VON GONTEN (Resumed), 

the witness h e r e i n , having been p r e v i o u s l y duly sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. Okay. Mr. von Gonten, you were asked a question 

by Ms. Foster, I be l i e v e , about the i n d u s t r y 

r e p r e s e n t a t i v e s on the task f o r c e when you were on the task 

force? 

A. Yes, s i r . 
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Q. And you i n d i c a t e d t h a t there were f o u r i n d u s t r y 

r e p r e s e n t a t i v e s . And she asked you i f t h e r e was a 

re p r e s e n t a t i v e from IPANM? Do you remember t h a t question? 

A. Yes, s i r , I remember t h a t question. 

Q. Could you give me the names of the i n d u s t r y 

r e p r e s e n t a t i v e s who were on t h a t commission? 

A. I'm going t o embarrass myself. I can remember 

th r e e of the fo u r — maybe. One moment. Alan Alexander 

represented ConocoPhillips. We had a r e p r e s e n t a t i v e , and 

I'm drawing a blank on h i s name, from Marbob. We had Mr. 

John Byrom representing D.J. Simmons. And I b e l i e v e the 

f o u r t h member of i n d u s t r y was representing Devon. 

Q. Okay. Do you happen t o know i f ConocoPhillips i s 

a member of NMOGA? 

A. I'm not f a m i l i a r w i t h the membership r o l l s of 

i n d u s t r y o r g anizations. 

Q. Okay. Do you know i f Marbob i s a member of 

IPANM? 

A. I don't know, I believe t h a t they are. 

Q. Do you know i f Marbob i s a member of NMOGA. 

A. I don't know the answer t o t h a t . 

Q. Okay. And Mr. Byrom w i t h D.J. Simmons, do you 

know i f D.J. Simmons i s a member of IPANM? 

A. I beli e v e t h a t — I don't know i f the company i s . 

I b e l i e v e Mr. Byrom i s a member of — a v i c e p r e s i d e n t a t 
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some l e v e l i n IPA. 

Q. Okay. So a t l e a s t w i t h respect t o IPANM, w h i l e 

they may not have been there o f f i c i a l l y as r e p r e s e n t a t i v e s , 

they are — they were represented, were they not? IPANM 

was represented on the — 

A. Yes, Mr. Byrom i s , I be l i e v e — my understanding 

i s t h a t he i s a member of IPANM. 

Q. Okay. Talk i n g about deep-trench b u r i a l , i s t h a t 

p r e f e r a b l e t o disposal a t a regulated f a c i l i t y ? 

A. Chairman Fesmire, I don't b e l i e v e t h a t i t i s . 

Q. And why do you f e e l t h a t way? 

A. Well, there's a couple of negative impacts from 

an environmental perspective t h a t we are not comfortable 

w i t h . 

One i s the t o t a l cumulative e f f e c t . I f you have 

a — l a s t year we were t a l k i n g i n the range of perhaps 1000 

or 1200 w e l l s being d r i l l e d . To have 1000 or 1200 deep-

t r e n c h b u r i a l s , i f they were t o s t a r t doing t h a t i n the 

northwest — my understanding i s , they don't do t h a t 

c u s t o m a r i l y i n the northwest — would r e s u l t and continue a 

process of where the o i l f i e l d waste i s l e f t on s i t e , 

s c a t t e r e d throughout the e n t i r e s t a t e . I had a s l i d e t h a t 

I t h i n k i t ' s an unknowable number of i t s , because t h e r e 

could be m u l t i p l e p i t s associated w i t h each d r i l l i n g 

l o c a t i o n and each production w e l l . 
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Q. Okay. So i n your opinion, i t ' s p r e f e r e n t i a l t o 

bury the waste i n managed, regulated f a c i l i t i e s , r a t h e r 

than i n i n d i v i d u a l deep-trench b u r i a l s t h a t won't be 

r e g u l a t e d i n the f u t u r e ; i s t h a t c o r r e c t ? 

A. Absolutely, Chairman Fesmire, t h a t ' s my personal 

and p r o f e s s i o n a l opinion. 

Q. Okay. Turning t o your E x h i b i t s 18-12 and 18-13, 

you represented t h a t these were a t the housing development 

i n Hobbs. What was i t called? 

A. I b e l i e v e the abatement plan i s r e f e r r e d t o as 

S h e l l Westgate. 

Q. Westgate. The b u i l d i n g i n E x h i b i t 13, you 

i n d i c a t e d t h a t t h a t -- one of the reasons f o r t h a t b u i l d i n g 

t o be t h e r e was t o c o n t r o l dust; i s t h a t c o r r e c t ? 

A. That was my understanding. 

Q. Why the heck i n New Mexico, i n the s p r i n g , do you 

have t o c o n t r o l dust? 

A. I b e l i e v e i t was also necessary because of the 

organic vapors t h a t were present a t t h i s s i t e . 

Q. So was — the vapors were perhaps — I want t o be 

very c a r e f u l of the word I use — not b e n e f i c i a l t o human 

l i f e ? 

A. I b e l i e v e t h a t the remediation e f f o r t s were being 

hampered by the high v o l a t i l e organic compounds t h a t were 

present i n the a i r , t h a t they posed a danger t o the 
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remediation team. 

Q. Okay. What about the dust i t s e l f ? Did t h a t pose 

a danger t o the remediation team? 

A. I bel i e v e t h a t i n g e s t i o n of contaminated s o i l 

c e r t a i n l y could pose a r i s k . 

Q. And t h a t 1 s why — 

A. I don't know what the concentrations i n the s o i l 

were. 

Q. Okay. But you t h i n k t h a t ' s why t h i s f a c i l i t y was 

constructed the way i t was? 

A. I'm not i n t i m a t e w i t h the d e t a i l s of what t h i s 

was, but i t was an example of what could go wrong i f a s i t e 

i s not disposed of and tracked a p p r o p r i a t e l y . 

Q. Okay. Now you were asked a question about 

c o r r e l a t i v e r i g h t s . You i n d i c a t e d t h a t you weren't 

extremely w e l l versed i n the concept of c o r r e l a t i v e r i g h t s ; 

i s t h a t c o r r e c t ? 

A. That i s outside my area of r e s p o n s i b i l i t y and 

e x p e r t i s e . 

Q. And j u s t because i t ' s outside your area of 

e x p e r t i s e doesn't mean t h a t i t ' s not re g u l a t e d by OCD, does 

i t ? 

A. No, Commissioner Fesmire, i t does not. 

Q. I n f a c t , t h a t ' s one of the primary mandates of 

the OCD, i s i t not? 
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A. That's my understanding. 

Q. And are the mandates of the OCD not t o prevent 

waste, p r o t e c t c o r r e l a t i v e r i g h t s , and p r o t e c t human h e a l t h 

and the environment? 

A. I have heard t h a t , but as I've t e s t i f i e d I'm not 

i n t i m a t e l y f a m i l i a r w i t h t h a t s e c t i o n of the O i l and Gas 

Act. 

Q. And your job focuses more on the — p r o t e c t 

human h e a l t h and the environment, doesn't i t ? 

A. I t has t o do w i t h p e r m i t t i n g surface waste 

management f a c i l i t i e s , i t has t o do w i t h i n v e s t i g a t i o n and 

remediation of contamination s i t e s t h a t are associated w i t h 

o i l and gas w e l l s or o i l and gas other f a c i l i t i e s , 

i n c l u d i n g surface — 

Q. Okay. Now Commissioner Bailey asked you several 

questions about enforcement and whether or not i t ' s 

s u f f i c i e n t under the curr e n t r u l e . Do you remember those 

questions? 

A. I do remember her comments — 

Q. Okay. 

A. — Chairman Fesmire. 

Q. Okay, I won't push i t by attempting t o argue t h a t 

c h a r a c t e r i z a t i o n . 

Who's responsible f o r r e p o r t i n g v i o l a t i o n s of OCD 

rules? 
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A. Well, operators should r e p o r t any v i o l a t i o n of a 

r u l e t o the D i s t r i c t O f f i c e . I f they become aware of 

contamination of groundwater, they're r e q u i r e d t o r e p o r t 

t h a t i f — i f they're conducting an i n v e s t i g a t i o n or 

conducting a closure operation and they chase 

contamination, using t h a t term, down t o groundwater, they 

are r e q u i r e d pursuant t o the r e g u l a t i o n s t o r e p o r t t h a t 

under Rule 116 t o the Environmental Bureau Chief and submit 

a C-141. 

Q. Okay. And are you f a m i l i a r w i t h the p e n a l t y 

s t r u c t u r e i n the O i l and Gas Act? 

A. Chairman Fesmire, I am not. 

Q. Okay. I n your comparisons between the samples 

t h a t the OCD took and the i n d u s t r y took, you s a i d t h a t the 

OCD announced a t the task f o r c e t h a t they would take these 

samples, t h a t they would be going out i n May and June? 

A. Yes, Commissioner Fesmire, we made t h a t c l e a r t o 

the members of the task f o r c e , t h a t we have determined t o 

answer some of the questions t h a t were coming up not only 

from the outreach meetings but also from task f o r c e , t h a t 

we would go out and c o l l e c t samples t o answer t h e i r 

question of what's i n a p i t ? 

Q. Okay. And you i n v i t e d i n d u s t r y t o accompany the 

ins p e c t o r s who d i d these sampling events, d i d n ' t we? 

A. A c t u a l l y , I would have char a c t e r i z e d i t somewhat 
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d i f f e r e n t l y from t h a t , Chairman Fesmire. We announced t h a t 

we were going, and we also pointed out t h a t we could not 

vouch f o r access f o r members of committee. I n other words, 

i f operator A d i d n ' t want a r e p r e s e n t a t i v e from operator B 

on t h e i r s i t e , i t would be incumbent upon anybody going 

along t o o b t a i n permission from the l o c a t i o n , i n case t h e r e 

was a problem w i t h t h a t . 

We f e l t t h a t anybody who was accompanying us t h a t 

was on task f o r c e per se, w i t h me, w i t h Mr. Alan — excuse 

me, Mr. Alexander from ConocoPhillips came along, we 

thought t h a t we would be able t o say, We're out here w i t h 

OCD and we are p a r t of a task f o r c e , and t h a t would answer 

any operator's questions t h a t they had concerns about 

another operator coming onto t h e i r s i t e . 

Q. Okay. So you were accompanied a t a l l these 

s i t e s , were you not, by a member of indus t r y ? 

A. For the ones i n the northwest t h a t I am f a m i l i a r 

w i t h , yes, s i r , we were. 

Q. And you s p l i t samples w i t h them, i f I remember 

c o r r e c t l y ; i s t h a t — 

A. I don't know t h a t we s p l i t samples a t every s i t e . 

I t h i n k they ran out of sample j a r s on one l o c a t i o n so they 

d i d n ' t sample everything. But a c t u a l l y , we c o l l e c t e d the 

samples f o r them. 

Q. Okay. 
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A. And they took s o i l — i f I remember c o r r e c t l y , 

they only took s o i l samples, they d i d not take f l u i d 

samples. 

Q. Okay. Well, could they have taken f l u i d samples 

i f they had requested one? 

A. Yes, they could have. As long as the operator 

was w i l l i n g t o allow them t o take those samples, yes, t h e r e 

was never a dispute. I remember Mr. Alexander f r e q u e n t l y 

conversing w i t h operators and g e t t i n g permission ahead of 

time. 

Q. Okay. And i n f a c t , these sampling events were 

recorded, were they not? 

A. We recorded our sampling events both 

p h o t o g r a p h i c a l l y and i n our f i e l d notes. 

Q. Was anybody else t a k i n g p i c t u r e s ? 

A. The i n d u s t r y photographed almost every move we 

made w h i l e we were i n the p i t s . 

Q. Okay. And now l e t ' s t a l k about the i n d u s t r y 

samples. When were those acquired, do you know? 

A. The previous ones t h a t we got, the s p l i t samples? 

Q. Yes. 

A. I'm not f a m i l i a r w i t h what days and dates they 

took those samples. 

Q. Were they acquired p r i o r t o your sampling or 

a f t e r your sampling? 
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A. I bel i e v e they were acquired p r i o r t o our 

sampling, and I beiieve t h a t we had some p r e l i m i n a r y 

r e s u l t s t h a t were presented t o task f o r c e by Mr. Newman, 

who I f o r g o t t o mention was on the task f o r c e as a member 

of i n d u s t r y . And I could be confused e x a c t l y on the dates, 

but I remember t h a t i n d u s t r y had presented some of t h e i r 

r e s u l t s , p r e l i m i n a r y r e s u l t s , i n a t a b l e before we a c t u a l l y 

went i n t o the f i e l d . 

MS. FOSTER: Mr. Chairman, I'm s o r r y , I hate t o 

ask t h i s question i n terms of the witness's p h y s i c a l 

h e a l t h , but could I ask him t o keep h i s voice up, j u s t 

because i t ' s becoming d i f f i c u l t t o hear? Thank you. 

CHAIRMAN FESMIRE: You can hear me, though, good, 

can't you? 

MS. FOSTER: Sorry? 

CHAIRMAN FESMIRE: You can hear me, though, good, 

can't you? 

MS. FOSTER: I can hear you f i n e , s i r . 

(Laughter) 

Q. (By Chairman Fesmire) I n terms of the i n d u s t r y 

samples, d i d you accompany the i n d u s t r y t o acquire t h e i r 

samples? 

A. No, we were not aware t h a t they were sampling. 

Q. Were you i n v i t e d ? I t h i n k you p r e v i o u s l y 

answered i t . 
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A. No, we were not i n v i t e d . 

Q. Did you take a camera and record what was going 

on? 

A. We weren't there, so I d i d n ' t have a camera and 

we d i d n ' t record what was going on during t h e i r sampling 

program. 

Q. Okay. And d i d you have a say i n — or d i d you 

get a chance t o analyze the samples t h a t were taken by 

industry? 

A. We had no opp o r t u n i t y t o s p l i t samples and 

conduct a separate a n a l y s i s . 

Q. Okay. 

A. And i f I can c o r r e c t one t h i n g , because I looked 

out i n the audience and I saw Mr. Newman i s out t h e r e . I 

bel i e v e I sa i d i t was Devon. I t was OXY who was the other 

— f o u r t h member of the i n d u s t r y committee, or the members 

of i n d u s t r y who were on task f o r c e . 

Q. And I assume you don't know whether they were a 

member of IPANM or NMOGA? 

A. I don't know the answer t o t h a t . 

CHAIRMAN FESMIRE: Okay, I have no f u r t h e r 

questions. 

Mr. Brooks, do you have a r e d i r e c t of t h i s 

witness? 

MR. BROOKS: Mr. Chairman, very b r i e f l y . 
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CHAIRMAN FESMIRE: Okay. 

REDIRECT EXAMINATION 

BY MR. BROOKS: 

Q. Mr. von Gonten, Mr. Carr asked you a question 

t h a t , as I have copied i t down — something about when you 

were doing t h i s sampling procedure, were you going out 

l o o k i n g f o r problems? And I don't have w r i t t e n down what 

you answered t o i t , but were you going out l o o k i n g f o r 

problems i n the sense of t r y i n g t o f i n d places where — 

p i t s where there were problems, so you could t e s t there? 

A. When we went out, p a r t of our p r o t o c o l was t o 

describe the c o n d i t i o n i n our f i e l d notes of the p i t s and 

pho t o g r a p h i c a l l y document them. But the s i t e s t h a t we 

chose were, as I r e f e r r e d t o , were p r i m a r i l y random based 

on the l i s t of what the d i s t r i c t had as a pending — f o r a 

pending closure. 

Q. And I beli e v e you t e s t i f i e d t h a t i n a d d i t i o n t o 

your random i d e n t i f i c a t i o n of p i t s from l i s t s , t h a t you 

also selected some as, quote — I be l i e v e t h i s i s a 

qu o t a t i o n from you — t a r g e t s of opportunity? 

A. One case t h a t comes t o mind, i f I remember 

c o r r e c t l y , we went t o a p i t and drove by a p i t t h a t we 

no t i c e d , and when we went t o the p i t t h a t we were i n t h a t 

area t o sample, I don't believe we d i d f o r one reason or 

another. I can't remember i f i t had already been closed. 
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But coming back, we decided t h a t we would stop by t h i s one 

p i t t h a t had not been on our l i s t and we had j u s t d r i v e n by 

on the access t o the p i t t h a t we d i d not sample. 

Q. Was there only one p i t t h a t was not i d e n t i f i e d 

from the l i s t ? 

A. Mr. Brooks, there might have been another one 

t h a t I t h i n k we decided on i n the f i e l d , t h a t we — the 

f i r s t day, i f I remember, the f i r s t two or th r e e p i t s t h a t 

we went t o had already been closed, and th e r e was no 

o p p o r t u n i t y t o sample except the closed f i e l d , and t h a t was 

not what we were t r y i n g t o do. And I t h i n k we decided a t 

one p o i n t t h a t we had d r i v e n by one operating r i g , t h a t we 

would t r y t h a t one because we were coming up s h o r t , we were 

zero f o r th r e e a t t h a t p o i n t , and we wanted t o get a sample 

i n t h a t day. 

Q. Now what e x a c t l y do you mean by t a r g e t s of 

o p p o r t u n i t y then? I n what sense — 

A. I n t h i s p a r t i c u l a r case — the two cases I guess 

I'm remembering are ones t h a t we may not have had on our 

l i s t , but we decided on drive-by t h a t t h a t looked l i k e an 

app r o p r i a t e p i t . I t was not one t h a t we even knew what the 

operator was. We had no preconceived notions about i t . We 

were i n the f i e l d w i t h our d i s t r i c t i nspectors and we, you 

know, conferred and said, Well, t h i s looks l i k e s a p i t t h a t 

we could sample. 
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Q. Did t h i s r e f e r t o the type of p i t t h a t i t was, or 

d i d i t r e f e r t o the existence of v i o l a t i o n s a t t h a t p i t ? 

A. I t j u s t r e f e r r e d t o the p i t . We were not going 

out t o — on a drive-by you can't t e l l i f there's any 

v i o l a t i o n s , so we selected the s i t e w i t h o u t — We d i d n ' t go 

t o a s i t e and say we were going t o sample t h i s s i t e because 

we see a t e a r i n the l i n e r . Once we got t o a s i t e and saw 

t h a t e i t h e r there were f l u i d s i n t h e r e , or we were l o o k i n g 

t o take a f l u i d sample or f o r — i t had d r i e d s u f f i c i e n t l y 

f o r us t o take a s o l i d sample, then we would take t h a t 

sample, f o r the — 

Q. Thank you. Well, I don't mean t o c u t you o f f . 

Did you f i n i s h your — 

A. I was f i n i s h e d . 

Q. Okay. I have w r i t t e n down here s l i d e 6, and I 

f a i l e d t o w r i t e down s l i d e 6 of what e x h i b i t , so... Well, 

i t appears I may have made an i n c o r r e c t n o t a t i o n , so I 

won't pursue t h a t . 

But I w i l l ask you, g e n e r a l l y speaking, t h e r e was 

some conversation about a s i t e where t h e r e appeared t o be a 

c o n d i t i o n where water could have gotten under the p i t 

l i n e r . Do you remember that? 

A. There were several photographs t h a t we presented 

t h a t showed a problem w i t h what we r e f e r t o as run-on and 

r u n o f f due t o inadequate berming. 
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Q. And i n your opinion, Mr. von Gonten, does the 

r u n o f f — does the run-under of water, under the p i t l i n e r , 

create environmental problems, even i f t h a t water has not 

been i n s i d e the p i t ? 

A. Not neces s a r i l y , t h a t would j u s t be surface 

r u n o f f . I t could contain what's r e f e r r e d t o as rigwash, so 

ther e could be, you know, some contamination from i t . But 

i t depends on what side of the — i f you're on the r i g side 

and you have run-under so t h a t i t ' s going underneath the 

l i n e r , then p o t e n t i a l l y you could have a problem. I f i t ' s 

located on the other side from i t , then i t would j u s t be 

having surface drainage issues, and i t would j u s t be what 

was i n the surface r u n o f f . 

Q. Okay. Mr. Hiser asked you a question about, 

could not a p r e s c r i p t i v e standard over-regulate and under-

r e g u l a t e a t the same time, i f I c o r r e c t l y understood h i s 

question. Do you remember t h a t question? 

A. I remember the question, but I d i d not take i t t o 

mean a t the same time, but e i t h e r over-regulate or under-

r e g u l a t e . 

Q. Okay. Does the exception procedure t h a t ' s 

provided i n the proposed r u l e provide some s a f e t y nets, you 

might say, against a r e g u l a t i o n over-regulating? 

A. Mr. Jones w i l l be t e s t i f y i n g i n d e t a i l on those 

p r o v i s i o n s , and t h a t ' s my general understanding, but I'm 
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not i n t i m a t e l y acquainted w i t h the d e t a i l s of the exception 

process. 

Q. Thank you. You were asked a question about, d i d 

you present science f o r cumulative e f f e c t s , and I b e l i e v e 

you s a i d t h a t you d i d not. What d i d you mean by t h a t ? 

A. We have conducted no systematic, comprehensive 

survey of cumulative e f f e c t s . We observe t h a t w i t h more 

than 99,000 w e l l s i n our database, and presumably those 

w e l l s were a l l — or the m a j o r i t y of them were associated 

w i t h a t l e a s t one or more p i t , and t h a t up t i l l t h i s date 

we've been a l l o w i n g o n - s i t e d i s p o s a l , e i t h e r as p r a c t i c e d 

i n the northwest or p r a c t i c e d i n the southeast, the t o t a l 

cumulative e f f e c t , then, would be perhaps several hundred 

thousand p i t s d i s t r i b u t e d throughout the s t a t e , and the 

t o t a l cumulative e f f e c t on the environment r e a l l y could not 

be c a l c u l a t e d w i t h the i n f o r m a t i o n we have a t t h i s time. 

Q. While you d i d not attempt a p r o j e c t t o c a l c u l a t e 

i t , d i d you mean t o suggest — by saying t h a t you d i d not 

present science, d i d you mean t o suggest t h a t cumulative 

e f f e c t s i s not a s c i e n t i f i c a l l y recognized concept? 

A. I b e l i e v e t h a t the cumulative e f f e c t s are a 

s c i e n t i f i c a l l y recognized concept. I would t h i n k t h a t i t 

would be a very d i f f i c u l t program t o implement. I would 

r e a l l y wouldn't know where t o s t a r t , you would have t o make 

so many assumptions. 
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But I t h i n k our p o i n t was t h a t we know t h a t t h e r e 

are impacts, e i t h e r i f there are p i t s t h a t are closed 

p r o p e r l y or improperly, as Mr. Hansen w i l l be t e s t i f y i n g , 

t h a t i t ' s a matter of when release occurs, not i f a release 

occurs. 

Q. Now you t e s t i f i e d about the 77 c o n s t i t u e n t s t h a t 

you i d e n t i f i e d i n the p i t s ; i s t h a t c o r r e c t ? 

A. Yes. 

Q. And you were asked a number of questions about 

those t h a t were n a t u r a l l y o c c u r r i n g , and I b e l i e v e t h a t you 

gave some f i g u r e s . And what I want t o know was, how many 

of those 77 c o n s t i t u e n t s are ones t h a t you would f i n d 

n a t u r a l l y o c c u r r i n g a t the surface, as opposed t o n a t u r a l l y 

o c c u r r i n g i n the subsurface? 

A. Well, t h a t could only be determined on a case-by-

case basis, but I believe t h a t t h a t would be l i m i t e d t o the 

metals, t h a t you would not expect the surface t o be — 

normally — you could i n an o i l seep by TPH and DRO and 

GRO, but other than an o i l seep, a n a t u r a l l y o c c u r r i n g o i l 

seep a t the surface, you would not expect t o see any 

hydrocarbons. 

You would expect t o see, of course, some of those 

t h i n g s where parameters such as pH — not r e a l l y a 

c o n s t i t u e n t , but the metals would c e r t a i n l y be a 

c o n s t i t u e n t t h a t might be present i n the surface s o i l s . 
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Q. Now the concentrations of those c o n s t i t u e n t s i n 

the subsurface might w e l l be very d i f f e r e n t from what they 

would be a t the surface; would t h a t be cor r e c t ? 

A. That i s c o r r e c t . 

MR. BROOKS: I bel i e v e t h a t ' s a l l my questions, 

Mr. Chairman. 

CHAIRMAN FESMIRE: Okay. Mr. von Gonten, I 

missed — on the back of one page I f o r g o t t o ask you one 

question. 

EXAMINATION (Continued) 

BY CHAIRMAN FESMIRE: 

Q. Would you t u r n t o 12-37? 

A. Yes, s i r . 

Q. Okay, there are — i n the OCD database t h a t I 

be l i e v e you and Mr. Price r e f e r r e d t o e a r l i e r i t was sa i d 

t h a t t h e r e were approximately 400 groundwater contamination 

cases caused by p i t s i n the database acquired since 1992? 

A. That i s what Mr. Price said. 

Q. Okay. And since these are a l l — How o l d are 

these cases? 

A. These are a l l , I would say, less than two years 

o l d . C e r t a i n l y these are ones t h a t I have d e a l t w i t h , and 

I've been here a l i t t l e more than two and a h a l f years, 

here being w i t h OCD. 

Q. Okay, and these aren't included i n t h a t group 
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t h a t are on the website, are they? 

A. I don't know i f Mr. Price included these w i t h 

t h a t or not. You can see t h a t we have three of them l i s t e d 

as new cases, so they haven't been entered — a t l e a s t 

those three have not been entered i n t o the database. The 

one w i t h IRs and the AP numbers are i n the database. 

Q. Okay, and these are a l l p r e t t y much v e r i f i e d , 

d r i l l i n g - p i t caused, groundwater contamination cases; i s 

t h a t c o r r e c t ? 

A. Chairman Fesmire, t h a t i s c o r r e c t . 

Q. And these have been i d e n t i f i e d since when? 

A. These have been i d e n t i f i e d t o OCD, as I 

discussed, by e i t h e r v e r b a l — there should be v e r b a l and 

w r i t t e n n o t i c e of an impacted groundwater, and these have 

been i n the past, say, two years, two and a h a l f years. 

Q. Two years, two and a h a l f years. Okay, are these 

the only cases of groundwater contamination caused by 

d r i l l i n g p i t s t h a t OCD i s aware of? 

A. I be l i e v e t h a t ' s c o r r e c t , t h a t we have a c t u a l l y 

documented, and we have not been aware of any i n the 

northwest. There's a number of production p i t cases, but 

we don't have an example of a d r i l l i n g p i t , and t h a t ' s 

p r i m a r i l y because I don't t h i n k we've been analyzing f o r 

c o n s t i t u e n t s a t closure. 

Q. Okay. So my next case [ s i c ] i s , a l l of the 
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d r i l l i n g p i t s t h a t ever contaminated groundwater have only 

occurred i n the l a s t two years? 

A. I would not agree w i t h t h a t statement, but I 

could not provide any i n f o r m a t i o n from the database t h a t 

would show t h a t there were others. Again, no data does not 

mean t h a t there was no problem. 

Q. Okay. So why, i f you know the r e are 4 00 cases of 

groundwater contamination caused by p i t s , why don't you 

know i f they're d r i l l i n g p i t s or disposal p i t s ? Temporary 

or permanent p i t s , i s a b e t t e r way t o — 

A. I'm not c e r t a i n the c o r r e c t answer t o t h a t . Our 

database may j u s t l i s t i t as a p i t , and i t may not be 

something t h a t you can query by. 

I do know t h a t we had the p i t survey t h a t came 

out i n — I be l i e v e i t was '97 — and th e r e were some 

11,900 or so p i t s t h a t were reported i n t h a t survey. That 

survey d i d s p e c i f y what type of p i t i t was. O v e r a l l , t h e r e 

were some exceptional r e p o r t s of surveys t h a t were 

submitted w i t h incomplete i n f o r m a t i o n . But I b e l i e v e about 

10 t o 15 percent of the in f o r m a t i o n wasn't r e a l l y s p e c i f i c 

as f a r as l o c a t i o n , and some greater percentage, I suspect, 

d i d n ' t s p e c i f y what exact k i n d of p i t they were. 

Some p i t s , of course, have a r a t h e r long h i s t o r y . 

They may s t a r t o f f as a d r i l l i n g p i t and be used f o r a 

workover p i t and then f i n a l l y as a production p i t . 
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CHAIRMAN FESMIRE: Okay. Mr. Brooks, d i d you 

have anything else on t h a t s i n g l e l i n e of questioning? 

MR. BROOKS: No, Mr. Chairman, I do not. 

CHAIRMAN FESMIRE: Are there any other questions 

on the — Mr. Carr? 

MR. CARR: Just a couple. 

FURTHER EXAMINATION 

BY MR. CARR: 

Q. I f you look a t the s l i d e t h a t i s on the screen 

r i g h t now, Mr. von Gonten, were those p a r t i c u l a r p i t s 

r e p o r t e d t o you by the operator? 

A. Yes, a f t e r some encouragement from our D i s t r i c t 

i n s pector. 

Q. But each of these was reported. And I though 

yesterday when we saw t h i s s l i d e f o r the f i r s t time, you 

i n d i c a t e d t h a t these were s t i l l under i n v e s t i g a t i o n ? 

A. What I mean by reported i s , they complied w i t h 

the requirement t o inform the Bureau Chief — and I'm h i s 

designee so I can take a verb a l n o t i f i c a t i o n — and have 

submitted a C-141 t o the Santa Fe o f f i c e and t o the 

D i s t r i c t o f f i c e . 

Q. So you could do what? I'm s o r r y , I couldn't hear 

you. 

A. I'm sorr y , I'm not speaking up. 

These have been reported v e r b a l l y , as — i n 
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accordance w i t h the r e p o r t i n g requirements of Rule 116, and 

these operators have also submitted a C-141, which i s a 

w r i t t e n form documenting the f a c t s as they knew them a t the 

time t h a t they submitted t h a t form. 

Q. And my question i s , I thought p r e v i o u s l y i t was 

s t a t e d , not t h a t these were proven cases of groundwater 

contamination but t h a t you were s t i l l i n v e s t i g a t i n g ? 

A. We have not completed the i n v e s t i g a t i o n . I f I 

can go through t h e r e , the two IRs, those are ones where 

t h e r e has been a documented exceedence of background, but 

i t has not exceeded the c h l o r i d e standard f o r WQCC. 

The — however many, there was one, two, t h r e e , 

f o u r , f i v e abatement plans, AP056 through AP070. We 

understand from the i n f o r m a t i o n submitted t o us by the 

operator t h a t these have exceeded groundwater q u a l i t y 

standards. I n t h i s p a r t i c u l a r case these were c h l o r i d e s , 

and t h e r e may be other contaminants but they have exceeded 

the c h l o r i d e standard a t 250 m i l l i g r a m s per l i t e r . 

The three new cases are pending, and we haven't 

made a determination whether they should be addressed as a 

remediation plan, or we have s u f f i c i e n t i n f o r m a t i o n t o c a l l 

t h a t an abatement plan. 

Q. You go out and look a t those; i s t h a t p a r t of 

what you do? 

A. No, mostly i t ' s paperwork review. I t c e r t a i n l y 
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i s something t h a t I w i l l do, but I don't n e c e s s a r i l y go t o 

every s i t e . 

Q. You were — I n response t o a question from the 

Chairman, which I don't know i f t h a t ' s recross or not, but 

you were t a l k i n g about 400 — many p i t s t h a t you have 

discovered t h a t pose t h r e a t s t o groundwater. My question 

i s , aren't these p i t s w i t h i n the OCD's enforcement 

a u t h o r i t y ? 

A. Their p i t s — most of these t h i n g s are being 

d e a l t w i t h , as Mr. Price said, by e i t h e r a remediation plan 

or an abatement plan. I t i s — When you say enforcement, I 

t h i n k of something along the l i n e s of an agreed compliance 

order. C e r t a i n l y they're covered by our r e g u l a t i o n s , but 

i t ' s not my experience t h a t we take formal enforcement 

a c t i o n . I f we c a l l i n a remediation pl a n , I don't consider 

t h a t enforcement. 

Q. I n response t o questions from Mr. Brooks, you 

t e s t i f i e d t h a t when you were doing your sampling, t h a t i t 

was b a s i c a l l y a random sample; i s t h a t f a i r ? 

A. About as random as we can make i t , given the 

p r a c t i c a b i l i t i e s of a c t u a l l y d r i v i n g around a l a r g e county. 

Q. And before you went t o the d i s t r i c t t o sample 

w e l l s , I t h i n k you t e s t i f i e d t h a t the s i t e s were a c t u a l l y 

s elected by the D i s t r i c t o f f i c e s ? 

A. No, s i r , i f I gave you t h a t impression I was 
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mistaken. They compiled a l i s t of a l l the p i t s t h a t they 

knew of t h a t were a v a i l a b l e , and there was no s e l e c t i o n of 

any s o r t of p i t u n t i l we showed up the morning t h a t we went 

out. I t took a couple hours t o come up w i t h a sh o r t l i s t 

of s i t e s t h a t we would v i s i t . 

Q. And the purpose of t h i s i n s p e c t i o n , though, was 

t o determine whether or not there were — and c o r r e c t me i f 

I'm wrong — c o n s t i t u e n t s or — of concern i n p i t s ; i s n ' t 

t h a t r i g h t ? I s n ' t t h a t what you were l o o k i n g f o r ? 

A. Mr. Carr, I have a r e a l aversion t o the term 

c o n s t i t u e n t s of concern, a f t e r working w i t h hazardous 

waste i n various — 

Q. And I have few terms, you know, t h a t I can — 

A. — RCRA Superfund — but I would say t h a t our 

goal was t o answer the question t h a t we heard repeatedly a t 

the p u b l i c outreach. People wanted t o know what was i n 

t h a t p i t . So we were there t o c h a r a c t e r i z e the p i t 

contents, both the s o l i d s and the f l u i d s , using a f a i r l y 

broad brush a n a l y t i c a l program. I t could have been more 

comprehensive. 

Q. And i f I understood your testimony, you were 

lo o k i n g a t p i t s t h a t were a c t u a l l y ready f o r c l o s u r e ; i s n ' t 

t h a t r i g h t ? 

A. They were on the l i s t t h a t I guess the D i s t r i c t 

o f f i c e maintains so t h a t they have the o p p o r t u n i t y t o go 
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out i f they have s u f f i c i e n t resources, which i s a problem, 

t o see i f — t o inspect a p i t during closure. 

Q. And so these were p i t s t h a t were no longer i n use 

by the i n d u s t r y 

A. A c t u a l l y , I should r e s t a t e t h a t . I t h i n k t h a t we 

also had a l i s t of a c t i v e d r i l l i n g p i t s , because we d i d 

take some samples i n the northwest from a c t i v e d r i l l i n g 

p i t s where they were — not yet released the r i g , t he r i g 

was s t i l l on s i t e and they were operating i n some fa s h i o n , 

e i t h e r doing completion or d r i l l i n g ahead, I'm not c e r t a i n . 

Q. You c a l l e d t h i s judgmental sampling. That was 

your term, I t h i n k ? 

A. That i s an EPA term. 

Q. A l l r i g h t , I j u s t want t o be sure I'm not g e t t i n g 

terms t h a t you're — 

A. They're t a l k i n g about — 

Q. But because of t h a t , because of t h a t , I b e l i e v e 

you t e s t i f i e d t h a t you're not able t o draw s t a t i s t i c a l 

conclusions from t h i s data? 

A. I t i s not something t h a t i f you were s u b m i t t i n g 

t h i s i n an EPA program, t h a t you would come i n and be able 

t o do any s t a t i s t i c a l a nalysis of a — f o r several reasons. 

One — p r i m a r i l y being t h a t ' s i t ' s not judgmental. You 

can, of course, run averages on i t a l l day long. But i t i s 

judgmental sampling, and a l o t of times judgmental sampling 
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i s used t o s e l e c t an obviously v i s u a l l y contaminated spot. 

The whole p i t , b a s i c a l l y , was wet, even when we were t a k i n g 

sludge samples or s o i l samples, so the r e was no r e a l 

d i s t i n c t i o n between one area and the other. 

As I mentioned, we s t a r t e d o f f underneath the 

s i t e where i t looks l i k e the c u t t i n g s were being discharged 

i n t o the p i t , and worked our way around from t h e r e . 

Q. But you're not t r y i n g t o reach conclusions as t o 

how much of any p a r t i c u l a r c o n s t i t u e n t would be i n how many 

p i t s or i n what concentrations? 

A. This was a general survey t o answer the question 

of what's i n the p i t s . 

MR. CARR: Thank you. 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: Yes, thank you. 

FURTHER EXAMINATION 

BY MS. FOSTER: 

Q. Mr. van Gonten, I j u s t wanted t o ask you j u s t a 

few questions concerning the cumulative e f f e c t s d i s c u s s i o n 

t h a t you had e a r l i e r w i t h Mr. Brooks on r e d i r e c t . Remember 

t h a t discussion? 

A. Yes, I do. 

Q. I be l i e v e t h a t you stat e d t h a t t h e r e was no 

survey of cumulative e f f e c t s t h a t was done? 

A. We have not conducted an s o r t of research program 
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on cumulative e f f e c t s . 

Q. Okay, so then i t ' s your personal o p i n i o n t h a t due 

t o the expected amount of d r i l l i n g , p a r t i c u l a r l y i n the 

northwest, t h a t there w i l l be a cumulative e f f e c t , commonly 

used terminology, w i t h so many p i t s i f they're l e f t i n 

l o c a t i o n — on location? 

A. I be l i e v e t h a t ' s t r u e f o r the f u t u r e , and I 

bel i e v e t h e r e has already been a cumulative e f f e c t from 

decades of o i l and gas operations i n the northwest 

p a r t i c u l a r l y , but over a l l the s t a t e . 

Q. A l l r i g h t . Well, f o r what's already happened do 

you have any s c i e n t i f i c basis f o r your comment? 

A. Yes, we know t h a t they have d r i l l i n g p i t s , we 

know t h a t they were not closed i n a manner t h a t would be 

p r o t e c t i v e of the environment. Mr. Hansen w i l l show i t ' s a 

matter of when a release occurs, not i f a release occurs. 

Q. A l l r i g h t . And i s t h a t your personal o p i n i o n , or 

i s t h a t the OCD's opinion? 

A. Ms. Foster, t h a t i s both my personal and 

p r o f e s s i o n a l o p i n i o n , and i t i s OCD's p o s i t i o n i n t h i s 

case. 

Q. A l l r i g h t . Do you have any science t o back what 

you j u s t s a i d i n terms of the cumulative e f f e c t s i n the 

northwest? 

CHAIRMAN FESMIRE: Ms. Foster, I t h i n k he's — 
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t h a t ' s been asked and answered, hasn't i t ? 

MS. FOSTER: Well, I bel i e v e t h a t he answered i n 

h i s own personal opinion. 

CHAIRMAN FESMIRE: No, the question before t h a t , 

you asked him ex a c t l y the same question, and he answered 

i t . 

Q. (By Ms. Foster) Okay. So your statement t h a t 

you know t h a t there are impacts t h a t you don't have any 

science t o back up; i s t h a t f a i r ? 

MR. FREDERICK: Well, I'm going t o o b j e c t . I t ' s 

the same question again. 

CHAIRMAN FESMIRE: And counter t o h i s p r i o r 

testimony. I ' l l s u s t a i n t h a t o b j e c t i o n . 

MS. FOSTER: Well, Mr. Chairman, I would 

c o n t r o v e r t the statement t h a t you j u s t made. The statement 

t h a t he knows t h a t there are impacts, I b e l i e v e , was made 

by him on r e d i r e c t . Can I ask him about whether he made 

t h a t statement? 

CHAIRMAN FESMIRE: Okay, you can make t h a t 

question — ask t h a t question. 

Q. (By Ms. Foster) Did you make a statement 

p r e v i o u s l y t h a t you know there are — t h a t you know t h e i r 

impact as i t r e l a t e s t o cumulative e f f e c t s discussion? 

A. I t i s my personal and p r o f e s s i o n a l o p i n i o n t h a t 

t h e r e are cumulative impacts, but we do not have 
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q u a n t i f i c a t i o n of t h a t . 

Q. Now I believe t h a t you s t a t e d — i n response t o 

Mr. Carr's question, i t was — t h a t the t e s t i n g and 

sampling program t h a t was done was only t o determine — t o 

answer the question t h a t was i n the p u b l i c hearing process 

— the p u b l i c meeting process concerning what was i n the 

p i t s , c o r r e c t ? 

A. That was i t . There was also an issue a t task 

f o r c e . 

Q. And so you're r e a l l y not r e a l l y t h a t concerned 

w i t h the l e v e l s of the c o n s t i t u e n t s , j u s t what were the 

c o n s t i t u e n t s ? Correct? 

A. Yes, I t h i n k we wanted t o know the order of 

magnitude, but as I pointed out, t h i s could have been f a r 

more comprehensive and I wouldn't represent i t as being 

t h a t d e f i n i t i v e . However, i t was comparable i n scale, I 

t h i n k , t o what EPA d i d as f a r as answering the question o f , 

What i s i n t h a t p i t ? 

Q. And — but the question wasn't, What are the 

l e v e l s of the c o n s t i t u e n t s t h a t are i n the p i t s , t h a t you 

had t o f i n d the answer t o i n your t e s t i n g program, was i t ? 

A. Our primary goal was t o i d e n t i f y the c o n s t i t u e n t s 

t h a t were t h e r e . But we also wanted t o be able t o r e p o r t 

and compare those concentrations t h a t were detected t o an 

appropriate standard f o r comparison. 
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Q. Okay. So I want t o make sure t h a t I'm g e t t i n g 

what you're saying now c o r r e c t . I t was my understanding 

t h a t when Mr. Carr was asking you questions, you t o l d him 

t h a t your sole r e s p o n s i b i l i t y was answering the question of 

what was i n the p i t s . Now i t seems t h a t I hear you saying 

t h a t the l e v e l s of the c o n s t i t u e n t s i n the p i t s seem t o be 

important t o you. 

A. I don't believe I used the word sole 

r e s p o n s i b i l i t y . That was not our sole goal. Our goal was 

t o go out there and i d e n t i f y i t . And t o i d e n t i f y i t you 

have t o q u a n t i f y i t , i t had t o be p o s i t i v e l y detected. And 

of course, w i t h any complete r e p o r t you're going t o r e p o r t 

what you analyzed f o r and the r e s u l t s , whether they were 

nondetect, and i f they were nondetect what the d e t e c t i o n 

l i m i t was, and also the p o s i t i v e d e t e c t i o n , what the 

con c e n t r a t i o n was of the p o s i t i v e l y detected c o n s t i t u e n t s . 

Q. Did I — Did I hear c o r r e c t l y t h a t — based on 

the conversation you had w i t h Mr. Carr, t h a t you s t a t e d 

t h a t t h i s sampling program t h a t you d i d was not complete 

enough t h a t you could draw a s t a t i s t i c a l a n a l y s i s from i t ? 

A. That i s c o r r e c t . 

Q. And t h a t i t was judgmental sampling? 

A. That i s c o r r e c t . 

Q. Okay. So would i t be f a i r t o say t h a t i n the 

c o n s t i t u e n t s t h a t you d i d f i n d , t h a t t h e r e might have been 
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others, or there might have been an issue w i t h the sampling 

o v e r a l l , s t a t i s t i c a l l y ? 

A. I don't believe I would agree w i t h t h a t statement 

completely. I t h i n k t h a t there c e r t a i n l y probably are 

other c o n s t i t u e n t s t h a t we could have analyzed f o r . NORM, 

f o r example, a n a t u r a l l y o c c u r r i n g r a d i o a c t i v e m a t e r i a l . 

I'm sure t h a t would have been detected a t some l e v e l i f 

we'd analyzed f o r i t . 

But the second p a r t of your question was one t h a t 

I don't t h i n k I agree w i t h . We d i d n ' t have a problem w i t h 

our sampling program. 

Q. Okay, but you — A l l r i g h t , "problem" might be 

too str o n g a word, then. But you — t h i s was considered 

judgmental sampling, i t was not meant t o reach the l e v e l s 

of academia. 

CHAIRMAN FESMIRE: Ms. Foster, by my count, 

t h a t ' s the f i f t h time you've asked the same question. 

Could you ask i t i n one f i n a l form and move on, please? 

MS. FOSTER: Okay. 

CHAIRMAN FESMIRE: I ' l l take t h a t as a yes. 

MS. FOSTER: I'm t h i n k i n g . Thank you, s i r . 

I ' l l j u s t leave i t a t t h a t . Thank you. 

CHAIRMAN FESMIRE: Thank you, Ms. Foster. 

Mr. Hiser, you said you had a question? 

MR. HISER: Mr. Fesmire, yes, I do. And t h i s i s 
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j u s t t o c l a r i f y something t h a t I guess I hadn't understood 

i n the previous d e s c r i p t i o n . 

FURTHER EXAMINATION 

BY MR. HISER: 

Q. Mr. von Gonten, when you went out t o do the 

sampling you were looking f o r p i t s t h a t would a l l o w you get 

both a l i q u i d and a s o l i d sample; i s t h a t true? 

A. E i t h e r t h a t — When I went t o the northwest, we 

d i d not c o l l e c t a s o l i d sample and a water sample from the 

same s i t e . I n the southeast, they d i d — i n other words 

— you saw the photographs. Some — There may be f l u i d s 

s t i l l i n the p i t . There's also an area t h a t you can walk 

on and walk out and take a s o l i d sample. 

Q. And so we t a l k about — and I t h i n k you sa i d j u s t 

r e c e n t l y t h a t some of the p i t s s t i l l had the r i g t h e r e , so 

they were not close t o closure, but t h a t the p i t s t h a t 

would have a l o t of l i q u i d on them, t h a t your understanding 

i s t h a t those would not be c l o s i n g soon? The p i t s have t o 

be dry before they're closed? 

A. Yes, they c e r t a i n l y should be. They had shown up 

on the D i s t r i c t ' s l i s t and, you know, I d i d n ' t know what 

was i n t h a t p i t or what the p i t looked l i k e before we drove 

up on l o c a t i o n . When we would d r i v e up on l o c a t i o n , we 

would make a determination of whether we could get a 

sample. A f t e r the general — the zero f o r t h r e e the f i r s t 
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morning, you know, we were very i n t e r e s t e d i n a c t u a l l y 

g e t t i n g some samples because we were coming up s h o r t , and 

we came up t o s i t e s t h a t had already been closed. 

MR. HISER: Thank you. 

CHAIRMAN FESMIRE: Dr. Neeper, d i d you have any 

questions on r e d i r e c t ? 

DR. NEEPER: No questions. 

CHAIRMAN FESMIRE: Mr. Frederick? 

MR. FREDERICK: I j u s t have a couple. 

FURTHER EXAMINATION 

BY MR. FREDERICK: 

Q. Mr. von Gonten, you remember a question about — 

I t h i n k i t was surface r u n o f f underneath the l i n e r ? 

A. From Mr. Brooks? 

Q. Correct, I believe t h a t ' s r i g h t . And d i d you 

t e s t i f y t h a t t h a t ' s not a problem, or d i d I misunderstand 

t h a t ? 

A. I bel i e v e what I meant t o say i s , i t depends on 

which side of the r i g you're on. I f you're on the r i g 

s i d e , then you might be r e c e i v i n g rigwash, which should be 

d i v e r t e d i n t o the p i t , i n a pr o p e r l y designed p i t . That's 

one of EPA's recommendations, t o c o l l e c t and c o n t a i n 

rigwash. 

I f i t was running underneath the p i t or through a 

compromised l i n e r — and there should be, perhaps, a l i n e r 
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around the — l a i d on the ground around the d r i l l i n g r i g 

t h a t ' s a c t u a l l y going underneath — and going underneath 

the p i t l i n e r — i t may have contaminants i n the rigwash. 

Q. What i f i t ' s c r e a t i n g a v o i d underneath the 

l i n e r ? 

A. I t h i n k t h a t i t could also create a problem w i t h 

the s t a b i l i t y of the l i n e r by undermining, l e t ' s say, the 

side slope. 

MR. FREDERICK: Okay. No f u r t h e r questions, 

thanks. 

CHAIRMAN FESMIRE: Mr. Huffaker, do you have 

anything? Notice, t h i s time I d i d n ' t f o r g e t you? 

MR. HUFFAKER: Nothing, Mr. Chairman. Thank you. 

CHAIRMAN FESMIRE: Mr. Brooks — Oh, I'm s o r r y , 

Commissioner? 

COMMISSIONER OLSON: Just a couple — I have j u s t 

a couple questions based upon the l a t e s t answers. 

FURTHER EXAMINATION 

BY COMMISSIONER OLSON: 

Q. I n r e f e r r i n g t o E x h i b i t 12, page 37, and you sa i d 

these are the cases t h a t you have known about, were you 

here f o r the OCC hearings on Rule 50 several years ago? 

A. Commissioner Olson, I was not. Excuse me, I 

should c l a r i f y t h a t . We d i d s t a r t a r e v i s e d p i t r u l e i n 

2005 i n October, November, December, and I was inv o l v e d 
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w i t h t h a t . And i f you're r e f e r r i n g t o the one p r i o r t o 

t h a t i n — was i t 2003? — I was not involved w i t h t h a t . 

Q. Would i t s u r p r i s e you t h a t t h e r e was a couple 

cases t h a t were brought t o the Commission's a t t e n t i o n then 

of groundwater contamination from d r i l l i n g p i t s ? 

A. I t would not s u r p r i s e me t h a t t h e r e was — 

something was brought t o t h e i r a t t e n t i o n . I was unaware of 

those, though. 

Q. Okay, because I don't t h i n k I n o t i c e them on t h i s 

l i s t . 

Has there ever been a comprehensive i n v e s t i g a t i o n 

of groundwater con d i t i o n s around d r i l l i n g p i t s i n New 

Mexico? 

A. Not t h a t I'm aware of. I t ' s — You mean an 

i n v e s t i g a t i o n whereby the D i v i s i o n determines t h a t i t w i l l 

s e l e c t a random number of d r i l l i n g p i t s and go out and — 

a f t e r c l osure, and do an i n v e s t i g a t i o n , something along 

those l i n e s 

Q. That's c o r r e c t . 

A. Not t h a t I'm aware o f , Commissioner Olson. 

Q. And why i s that? 

A. Why has the D i v i s i o n not done t h a t ? I don't 

t h i n k I know the complete answer t o t h a t , but I'm sure t h a t 

time and money resources would play a l a r g e p a r t i n t h a t . 

Q. And the cases t h a t are l i s t e d here are ones t h a t 
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have come t o the D i v i s i o n ' s a t t e n t i o n j u s t because th e r e 

was some k i n d of problem w i t h those s i t e s ? 

A. The ones t h a t are c u r r e n t l y l i s t e d as having a IR 

are obviously i n D i s t r i c t 1. The abatement plans I b e l i e v e 

are also a l l i n D i s t r i c t 1. 

And most of these were brought t o our a t t e n t i o n 

because the D i s t r i c t Inspector was present, saw a problem, 

and i n s i s t e d t h a t the operator c o l l e c t samples and, t o use 

h i s term, chase contamination down t o groundwater due t o 

p r i m a r i l y v i s u a l standing of the s o i l showing t h a t t h e r e 

had been a release of f l u i d s . 

Q. So i s i t safe f o r me t o conclude, then, t h a t we 

don't know what the f u l l impacts on groundwater are of 

d r i l l i n g p i t s i n New Mexico, we j u s t know t h a t i t can occur 

as observed through the cases t h a t you've presented here? 

A. I b e l i e v e t h a t t o be c o r r e c t . I b e l i e v e i n many 

cases the perception has been, p a r t i c u l a r l y i n the 

northwest, t h a t they d r i l l w i t h freshwater and the 

c h l o r i d e s aren't a problem i n the northwest. And so unless 

you see hydrocarbons standing i n the s o i l s , then t h e r e i s 

no reason t o r e q u i r e the operator t o conduct an 

i n v e s t i g a t i o n a t closure. I t h i n k the more data you 

c o l l e c t , the more problems you w i l l i d e n t i f y . 

Q. Okay, and I t h i n k I have j u s t one other question. 

You were t a l k i n g about the cumulative impacts under some of 
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the recent questions here, and t h a t ' s one of the reasons 

f o r the 100-mile c r i t e r i a t h a t ' s being placed i n f o r 

p r o h i b i t i n g b u r i a l p i t s . But I guess, i s t h a t a l i t t l e i n 

c o n f l i c t ? Because i t seems t h a t the D i v i s i o n , under 

c e r t a i n circumstances w i t h deep b u r i a l , i s c o n f i d e n t t h a t 

those won't cause groundwater contamination, c o r r e c t ? 

Under the deep-burial scenario t h a t ' s presented i n the — 

i n Rule 17? 

A. Commissioner Olson, Mr. Hansen w i l l be t a l k i n g , I 

t h i n k , f u r t h e r about the modeling of t h i s . 

We t h i n k t h a t i f closure occurs — A deep-trench 

b u r i a l i s a package closure. I n other words, i t ' s not j u s t 

one standard but the combination of standards f o r the l i n e r 

and f o r what i s — s t a b i l i z a t i o n and s o l i d i f i c a t i o n , and 

you can do both — and the proper c o n s t r u c t i o n of the 

t r e n c h and the proper l i n e r m a t e r i a l and t e s t i n g a t 

c l o s u r e , t h a t 

— we f e e l comfortable t h a t most of these s i t e s are not 

going t o pose a problem t h a t — w i t h i n the immediate f u t u r e 

under those terms, I'm a f r a i d . 

But we also believe t h a t a l l of these u n l i n e d — 

or excuse me, these l i n e d deep-trench-burial d i s p o s a l s i t e s 

are not as good as a disposal i n an OCD-permitted or 

-approved l a n d f i l l , which would probably have a double 

l i n e r and l e a k - p r o t e c t i o n system f o r the new ones. 
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We t h i n k t h a t i t ' s p ossible t o perhaps improve 

t h i s — t o use standards, plus the operator could use 

perhaps even a double l i n e r , i f i t ' s a small place, or do 

enhanced s t a b i l i z a t i o n and s o l i d i f i c a t i o n . I t h i n k t h a t i t 

would be safe, but I t h i n k t h a t i t i s s t i l l waste being 

l e f t i n place, and i t ' s not as d e s i r a b l e . 

Mr. Chavez w i l l be t a l k i n g about p o l l u t i o n 

p r e v e n t i o n . And, s t e a l i n g a l i t t l e of h i s thunder, I would 

p o i n t out t h a t r e c y c l i n g and re-using i s b e t t e r than 

treatment, and treatment i s b e t t e r than d i s p o s a l . 

Waste minimization i s the best way t o reduce the 

impact on the environment, and i f you can r e c y c l e and r e 

use i t then t h a t ' s b e t t e r . I f you can't do t h a t , then the 

next best t h i n g i s treatment. And the f i n a l o p t i o n i s 

d i s p o s a l . 

And we t h i n k t h a t a — disposal and a — a 

p r o p e r l y designed l a n d f i l l i s b e t t e r than d i s p o s a l i n a 

deep t r e n c h . 

Q. Well, I t h i n k I would agree w i t h you t h a t i t ' s 

more d e s i r a b l e , but I was k i n d of wondering about the — I f 

you look a t cumulative impacts, i f the D i v i s i o n b e l i e v e s 

t h a t the deep-trench b u r i a l i s p r o t e c t i v e of groundwater, 

then i t ' s done not as much f o r the purpose of p r o t e c t i o n of 

groundwater q u a l i t y than i t i s f o r the re-use, r e c y c l i n g . . . 

And I agree w i t h the idea of having less places, 
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e i t h e r — where you know i t i s , and you can c o n t r o l i t 

b e t t e r . 

I t h i n k t h a t ' s — I t i s d e s i r a b l e , but I j u s t 

wonder i f what — the statements on the cumulative e f f e c t s , 

t h a t i t ' s not r e a l l y f o r reasons of groundwater p r o t e c t i o n ; 

i t may be f o r other reasons, such as having a p r o l i f e r a t i o n 

of d i s p o s a l s i t e s . 

A. Commissioner Olson, I t h i n k t h e r e could be more 

than one reason f o r doing something, and I t h i n k t h a t ' s a 

very good reason. 

We do not want t o see a large number of d i s p o s a l 

s i t e s . We already have more than we r e a l l y should f o r the 

environment, but i n the f u t u r e I t h i n k t h a t the fewer 

number of disposal s i t e s t h a t we have, you know, g e n e r a l l y , 

i t ' s b e t t e r f o r the environment. 

COMMISSIONER OLSON: I t h i n k t h a t ' s a l l I have. 

CHAIRMAN FESMIRE: Okay. Are th e r e any other 

questions of t h i s witness? No? 

MS. FOSTER: No, thank you. 

CHAIRMAN FESMIRE: Mr. Brooks, you can — 

MR. BROOKS: Very good, I would ask t h a t t h i s 

witness be allowed t o stand down, subject t o being r e c a l l e d 

pursuant t o agreement of p a r t i e s f o r the l i m i t e d purpose of 

examining any discrepancies i n revised E x h i b i t 16. 

CHAIRMAN FESMIRE: That's my understanding. Do 
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you have a time l i m i t on how long i t w i l l take you t o 

evaluate t h a t ? 

MS. FOSTER: Mr. Commissioner, we d i d re c e i v e 16 

— E x h i b i t 16 on paper, but I was t o l d a t lunchtime t h a t 

we're not going t o be able t o get i t d i g i t a l l y u n t i l 

tomorrow morning. So I believe you gave us u n t i l the end 

of the week t o t r y and determine whether we were going t o 

need t o . 

CHAIRMAN FESMIRE: U n t i l we adjourn on Friday, 

t h i s witness w i l l be subject t o r e c a l l . 

MS. FOSTER: Okay, thank you. 

CHAIRMAN FESMIRE: Okay? 

Mr. Brooks, I guess we can — 

MR. BROOKS: Then ask Mr. Hansen r e t u r n t o the 

stand. 

CHAIRMAN FESMIRE: Mr. Hansen, would you take the 

stand — 

MR. BROOKS: Well, or other — 

CHAIRMAN FESMIRE: — take your p o s i t i o n ? 

MR. BROOKS: You can remain seated t h e r e , but you 

w i l l be subject t o examination. 

May i t please the Commission? 

CHAIRMAN FESMIRE: Pardon, s i r ? 

MR. BROOKS: May i t please the Commission? 

CHAIRMAN FESMIRE: I t may, s i r . 
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EDWARD J. HANSEN (Resumed), 

the witness he r e i n , having been p r e v i o u s l y duly sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. BROOKS: 

Q. You may continue, Mr. Hansen, w i t h your t e c h n i c a l 

p r e s e n t a t i o n . 

A. Okay. So we l e f t o f f a t conceptual models, and 

we had two basic conceptual models. And I want t o f u r t h e r 

subdivide the second one — t h a t ' s the deep-trench b u r i a l 

— as proposed i n the r u l e , i n t o good or poor i n s t a l l a t i o n 

of the l i n e r . 

We've got a cross-section of a t y p i c a l i n - p l a c e 

d i s p o s a l , u n l i n e d , and y o u ' l l see here we have about two 

f e e t of sandy loam cover, and about 12 1/2 f e e t of waste, 

and about 50 f e e t of sandy loam f o r vadose zone. 

Now of course a very important i n p u t parameter i s 

p r e c i p i t a t i o n t h a t ' s going t o come down on top of t h i s 

u n l i n e d p i t . And what we want t o o b t a i n i s , what's going 

t o come out of the bottom of t h a t p i t ? And t h a t , of 

course, would be the output — the HELP output, which we 

put i n as the MULTIMED in p u t . 

Now t h i s modeled area demonstrates t h a t a release 

from the p i t going down t o the groundwater — the 

groundwater represented by t h i s blue l i n e — i n t o the 
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groundwater, and t h a t i s going t o be our MULTIMED output. 

So the HELP i s from the surface down t o the 

bottom of the p i t , and the MULTIMED i s t o the vadose zone, 

50 f e e t of vadose zone, which i s our proposed-rule 

distance. 

Here you can see t h a t I have depicted some black 

squiggles through the waste. That represents t h a t other 

scenario of an in-place closure. Even though i t has t h i s 

p i t t h a t ' s l i n e d , even though the p i t was l i n e d a t one time 

a f t e r closure i t ' s going t o be v i r t u a l l y nonexistent 

because i t w i l l be — up i n the waste or source, because 

i t ' s so badly t o r n t h a t i t w i l l not provide any p r o t e c t i o n . 

One note, you can see t h a t I have 12 1/2 f e e t of 

waste, and t h a t might be making t h i s seem p r e t t y t h i c k . I 

t r i e d — and t h i s i s one of those s e n s i t i v i t y issues — I 

t r i e d f i v e f e e t , which might be more t y p i c a l , but i t 

leached ever so s l i g h t l y more. Just t o be i m p a r t i a l , we 

t r y t o make everything on a p l a y i n g f i e l d t h a t — on a 

p l a y i n g f i e l d t h a t ' s equal. So we used 12 1/2 f e e t , j u s t 

leached s l i g h t l y l e ss. 

Y o u ' l l note I have depicted here p r e c i p i t a t i o n , 

and t h a t ' s important as f a r as how much water might be — 

you know, p r e c i p i t a t i o n , might be uptake through the r o o t s 

of these p l a n t s . And of course the HELP model takes t h a t 

i n t o c o n s i d e r a t i o n . 
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One t h i n g I ' d l i k e t o note i s t h a t we d i d not — 

we d i d not model what i s going t o come from, say, t h i s dry 

area over here down t o groundwater. This i s something we 

d i d not model. What we're i n t e r e s t e d i n i s what's coming 

out of the bottom of the p i t . 

What the modeling showed i s t h a t a f t e r about 25 

years or — i n the Permian Basin, anyway, you've got a 

pulse. We used a 50-year pulse because we have 50 years' 

worth of data. I t could be much longer — i t would be a t 

l e a s t 50 years t h a t i f t h i s moisture could go down through 

the vadose zone, maybe i n about 50 years i t w i l l be a t t h i s 

p o i n t , and then i n about 75 pears, 80 years, i t gets down 

t o groundwater. 

This i s an important p o i n t . This m a t e r i a l i s 

moist. I t ' s not t h i s dry area over here, i t ' s moist. So 

we're s t a r t i n g out w i t h a moist waste, and i t ' s going t o 

have water a v a i l a b l e w i t h contaminants, of course, i n i t , 

t h a t could come down through the vadose zone i n t o 

groundwater. 

COURT REPORTER: Excuse me, Mr. Chairman, could I 

ask t h a t the microphone be turned a l i t t l e ways t o p o i n t 

towards the witness? Thank you. I also need t o get Mr. 

Brooks' questions w i t h t h a t microphone. 

THE WITNESS: So now we have our other conceptual 

model, which i s the on- s i t e deep-trench b u r i a l , of course, 
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i s what we're proposing i n the r u l e f o r — I'm s o r r y , a 

p r e s c r i p t i v e o n - s i t e disposal method. Here we have fo u r 

f e e t of loam cover. Y o u ' l l note t h a t we've gone from sandy 

loam t o a loam cover. This i n d i c a t e s the pr e s c r i b e d method 

of closure i n the proposed r u l e i n t h a t the loam cover has 

t o be compacted. This m a t e r i a l has t o be compacted. As a 

matter of modeling, i f you go from sandy loam t o loam, t h a t 

would account f o r t h a t compaction. 

Again, we use the 12 1/2 f e e t . The 12 1/2 f e e t 

was a c t u a l l y derived from what a thousand cubic yards of 

waste would f i l l i n a t y p i c a l trench s i z e . A real 

dimensions, we used approximately 25 by 75 f e e t f o r a 

t y p i c a l t r e n c h . So t h a t represents 12 1/2 f e e t of waste. 

Of course, t h a t waste i s p i t contents and s o i l s a f t e r 

treatment. 

Again, a very important parameter, t h a t 

p r e c i p i t a t i o n . The — This m a t e r i a l i s s t i l l going t o be 

moist, and i t ' s going t o be l i n e d , i t ' s going t o have the 

sides l i n e d , i t ' s going t o have an overlap. But i n 

a d d i t i o n t o t h a t overlap, there's going t o be t h i s 

a d d i t i o n a l geomembrane. We r e f e r t o i t as the umbrella i n 

the task f o r c e , but t h a t ' s what we're r e f e r r i n g t o , t h a t 

a d d i t i o n a l geomembrane. 

Given t h a t you have a good i n s t a l l a t i o n — and 

we've t a l k e d about — I mentioned there was a good and a 
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poor i n s t a l l a t i o n . The HELP model can have i n p u t 

parameters f o r i f you're going t o have a — what's 

considered a good i n s t a l l a t i o n and what could be considered 

a poor i n s t a l l a t i o n . The d i f f e r e n c e between those two, 

we're assuming from the f a c t o r y there w i l l be p o s s i b l y , 

say, one pinhole per acre. Of course t h i s i s less than an 

acre, so maybe you wouldn't have t h a t coming from the 

f a c t o r , but t y p i c a l l y you could have as much as one pin h o l e 

per acre coming from the f a c t o r i n t h a t m a t e r i a l , the 

geomembrane, t h a t i s . 

Also, i n a d d i t i o n , as you place the geomembrane 

you can have defects i n the i n s t a l l a t i o n . That i s 

t y p i c a l l y seaming defects. For a good i n s t a l l a t i o n t h a t 

might be as low as, say, four defects per acre. I should 

mention, the way the HELP model views t h a t i s , a very small 

hole t h a t ' s about a t e n t h of a m i l l i m e t e r . So i t ' s small. 

But f o r a poor i n s t a l l a t i o n we would say about 10 defects 

per acre. And I'm using these numbers from s t u d i e s done i n 

the development of the HELP model. 

The a d d i t i o n a l f a c t o r t h a t the HELP model can use 

i s whether i t ' s — what i t c a l l s a good or a poor 

i n s t a l l a t i o n , and t h a t r e f e r s t o how w e l l t h i s p l a s t i c i s 

going t o be i n contact w i t h t h a t base. I n our r u l e s , of 

course, we s p e c i f y t h a t t h i s base be smooth, and t h a t w i l l 

help i n t h a t contact, maintaining a good contact. 
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Q. (By Mr. Brooks) Mr. Hansen, I wanted t o ask a 

question on t h a t subject. Have you reviewed the p r o v i s i o n s 

— the s p e c i f i c a t i o n s f o r l i n e r s , f o r l i n e r i n s t a l l a t i o n — 

f o r l i n e r s and l i n e r i n s t a l l a t i o n i n the proposed r u l e ? 

A. I have. 

Q. And do you have an opinion as t o whether not i f 

those s p e c i f i c a t i o n s were follo w e d , the l i n e r would q u a l i f y 

— the g o o d - i n s t a l l a t i o n model f o r the HELP model would 

apply? 

A. I t would. 

Q. Thank you. You may continue. 

A. So we can assume, because t h i s — keep i n mind 

t h i s i s moist, t h i s cover won't be p e r f e c t , t h i s l i n e r 

won't be p e r f e c t . So we can s t a r t — from the day they put 

t h i s m a t e r i a l i n t o the l i n e r , we can assume t h a t t h e r e w i l l 

be some leakage. Of course, i t w i l l be small, but 

nevertheless there w i l l be some leakage because there's 

bound t o be some head developed on t h a t bottom l i n e r . And 

i f there's any defects i n t h a t l i n e r , then t h e r e w i l l be 

some amount of leakage. 

Again, we take the HELP output and put i t i n t o 

the MULTIMED as an in p u t , and go through the 50 f e e t of the 

vadose zone w i t h the MULTIMED and develop a MULTIMED 

output. 

COMMISSIONER OLSON: May I c l a r i f y something? I 
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guess i t might be — i n the e x h i b i t s we were given, i n 21 

there's — i t looks l i k e two thi n g s t h a t are the same, page 

8 and 9, appear t o be the same? 

THE WITNESS: Yes, i f y o u ' l l note — and i t might 

be c l e a r i f you can look on the screen — I j u s t put those 

two d e p i c t i o n s of a l i n e d — f i r s t of a l l , an u n l i n e d p i t , 

and then t h i s i s l i n e d , a f t e r closure, a f t e r — they're 

pushing i n d i r t , mixing up d i r t w i t h the p i t contents, and 

y o u ' l l see these black squiggles represent what was 

forme r l y a l i n e r a t the bottom of t h i s p i t , but now i s no 

longer a t the bottom. 

COMMISSIONER OLSON: Okay, I see t h a t , but I 

t h i n k your page-numbering i s o f f from the page-numbering 

we've got here, because when you were showing your page 9, 

i t ' s our page 10. 

THE WITNESS: I t h i n k I know why t h a t i s . I 

t h i n k because t h i s p a r t i c u l a r v e r s i o n s t a r t s o f f w i t h page 

zero, and the e x h i b i t s t a r t s o f f w i t h page 1, so... 

COMMISSIONER OLSON: Okay, thank you. 

THE WITNESS: So what are our outputs f o r the 

HELP? That's the annual average of release r a t e . And of 

course t h a t ' s a t the bottom of t h a t i n - p l a c e d i s p o s a l 

conceptual model, and we c a l l e d t h a t no l i n e r , and y o u ' l l 

see t h a t again here as we go. 

Some of the output numbers were — i n the Permian 
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Basin were about 1.2 inches per year, i n the San Juan Basin 

about .5 inches per year. You might ask why the 

d i f f e r e n c e , when a c t u a l l y there's even a l i t t l e more 

p r e c i p i t a t i o n i n the San Juan Basin. Well, t h a t i s 

explained through how t h a t p r e c i p i t a t i o n f a l l s . I n the 

p r e c i p i t a t i o n you can have one inch of r a i n f a l l on the back 

of another one-inch r a i n f a l l , the next day i t could be a 

h a l f - i n c h r a i n f a l l . I f you have t h a t much moisture, t h a t 

w i l l have a chance t o seep down through the vadose zone 

before i t can be evaporated. 

I n the case of the San Juan, you have a s i t u a t i o n 

where you might have a qu a r t e r - i n c h r a i n , w i t h a h a l f - i n c h 

r a i n , w i t h a q u a r t e r - i n c h r a i n . This gives the s o i l 

moisture h o l d i n g capacity a chance f o r evaporation and 

p l a n t s t o t r a n s p i r e t h a t moisture. 

The other output we have through the bottom of a 

p o o r l y i n s t a l l e d l i n e r — and t h a t ' s i n the — of course, 

through the deep-trench b u r i a l , we c a l l t h a t poor l i n e r . 

And some of the numbers there, .19 inches per year, .12 

inches per year — and I might j u s t mention, these numbers 

— j u s t f o r your reference, t h i s i s about 30 m i l l i m e t e r s 

per year, t h i s i s about 13 m i l l i m e t e r s per year. I t h i n k 

we're about 5 or — yeah, maybe more. About a l i t t l e over 

3 m i l l i m e t e r s per year, j u s t t o give you an idea. 

Through the bottom of a w e l l - i n s t a l l e d or good 
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l i n e r of the deep-trench b u r i a l , we have r e s u l t s i n the 

Permian Basin of about 2.3 m i l l i m e t e r s per year or about 

.09 inches per year. And on the San Juan Basin we had 

about 1.5 m i l l i m e t e r s per year, or .06 inches per year. 

Q. (By Mr. Brooks) Mr. Hansen, are these f i g u r e s 

t h a t are i n inches per year, are these what you're c a l l i n g 

the i n f i l t r a t i o n rate? 

A. That's c o r r e c t . 

Q. Okay. Now i s t h i s conceptually s i m i l a r t o what 

Dr. Stephens i n h i s m a t e r i a l s c a l l s the recharge rate? 

A. I t i s . 

Q. Now when you converted these i n t o m i l l i m e t e r s per 

year — Well f i r s t of a l l , l e t me ask you, t h i s i s an 

output, i s i t not, from the HELP model? 

A. I t i s . 

Q. I t ' s not an assumption t h a t you've made? 

A. That's c o r r e c t . 

Q. Now I believe you covered i t but not w i t h 

s p e c i f i c reference t o Dr. Stephens' work. Do you have an 

opin i o n as t o why, a t l e a s t w i t h the u n l i n e d — a t l e a s t 

w i t h the u n l i n e d p i t , the HELP model generates an 

i n f i l t r a t i o n number considerably l a r g e r than what Dr. 

Stephens i d e n t i f i e s — at l e a s t f o r the Permian Basin, 

i d e n t i f i e s an i n f i l t r a t i o n r a t e considerably l a r g e r than 

what Dr. Stephens c a l l s the recharge rate? 
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A. Yes, as I pointed out, we d i d not use the 

recharge r a t e t o model. We used an i n f i l t r a t i o n r a t e , and 

t h a t i s , How much i s going t o go — how much water i s going 

t o go i n t o the vadose zone? 

This i s going t o be a moist area, as compared t o 

a t y p i c a l used recharge area. This i s a moist area. 

Moisture — the more moisture you have, the more water can 

be a v a i l a b l e t o go down through the vadose zone. With more 

moisture t h a t ' s a v a i l a b l e t o go down through the vadose 

zone, the f a s t e r i t can go through the vadose zone. And 

t h a t w i l l be apparent when I present the r e s u l t s . 

Q. Okay, continue. 

A. So we have no l i n e r , poor l i n e r , good l i n e r as 

the output values. Then of course, again, t h i s was put 

i n t o the MULTIMED t o model how t h a t moisture moves through 

the vadose zone. 

Some of the in p u t values f o r the MULTIMED — I 

have l i s t e d here j u s t some. There are many more, but j u s t 

some of the more i n t e r e s t i n g ones. And again, I ' l l go 

through t h a t concept. Some are more s e n s i t i v e than others. 

One I w i l l say t h a t i t ' s not t h a t s e n s i t i v e , and 

I ' l l e x p l a i n t h a t a l i t t l e b i t more, might be, say, the 

satura t e d h y d r a u l i c c o n d u c t i v i t y . And I know t h a t has come 

up i n the past couple days. We used a 1 times 10~ 3 

centimeters per second, and we use t h a t as a k i n d of a 
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t y p i c a l worst case. I t ' s c e r t a i n l y not the worst, t h e r e 

might be some sandier areas i n t h i s s t a t e , but we used t h a t 

as a t y p i c a l k i n d of worst-case scenario. 

And I guess I've had the dubious honor t o review 

many s o i l t e s t i n g r e s u l t s i n my career i n my career over a t 

the Environment Department i n the S o l i d Waste Bureau. This 

i s an important t e s t i n g parameter t h a t ' s r e q u i r e d f o r 

closures of small l a n d f i l l s and so on, and of course the 

s i t i n g of newer l a n d f i l l s . 

So I've seen many s o i l t e s t i n g r e s u l t s f o r 

p o r o s i t i e s and the moisture contents and h y d r a u l i c 

c o n d u c t i v i t i e s . And what's very t y p i c a l i n New Mexico i s 

sandy loam t o loam. We chose k i n d of the — more on the 

f a s t e r side, t h a t i s , the — or the higher side. That i s , 

the — f o r h y d r a u l i c c o n d u c t i v i t y we used sandy loam. 

But a l l of t h a t s a i d , t h i s i s not a p a r t i c u l a r l y 

s e n s i t i v e parameter. And the reason t h a t i s , the 

m i l l i m e t e r s per year t h a t we're t a l k i n g about, I t h i n k the 

highest we were t a l k i n g about i s 3 0 m i l l i m e t e r s per year, 

compared t o the h y d r a u l i c c o n d u c t i v i t i e s f o r t h i s type of 

m a t e r i a l , thousands of m i l l i m e t e r s per year, i t makes very 

l i t t l e d i f f e r e n c e , t h a t c e r t a i n l y t h a t m a t e r i a l has the 

capacity t o accept 3 0 m i l l i m e t e r s per year moisture. 

I ' l l give you an example. I — t r y i n g t o model, 

j u s t changing the h y d r a u l i c c o n d u c t i v i t y of the vadose zone 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

740 

by 300 percent, increased i t by 300 percent, and t h a t had 

an impact on the output by about 7 percent, as f a r as 

increase i n years — I should say decrease i n years, before 

i t reaches the groundwater. 

So the d i f f e r e n c e between 3 00-percent increase 

and a 7-percent decrease i n time i s what I would say i s a 

nonsensitive parameter. 

The most s e n s i t i v e parameters are t h a t 

i n f i l t r a t i o n r a t e . That's r e a l l y what we're concerned 

about. How much i s going t o come out of those p i t s or 

trenches? And t h a t ' s where the use of the HELP model comes 

i n . 

Another s e n s i t i v e parameter, of course — and 

these two — the f i r s t two, the i n f i l t r a t i o n and the 50 

f e e t of vadose zone, t h a t r e a l l y goes t o how long i s i t 

going t o take f o r a release t o reach groundwater? That of 

course includes the type of s o i l s . I t ' s not as c r i t i c a l as 

t h a t distance. 

Another s e n s i t i v e parameter, of course, i s the 

c h l o r i d e concentration of the release, and t h a t r e a l l y goes 

t o how much i s going t o be i n the groundwater. For the 

Permian Basin we used a few d i f f e r e n t concentrations and — 

see i t as more how i t a f f e c t s the concentrations, but we 

used 10,000 m i l l i g r a m s per l i t e r , 50,000 m i l l i g r a m s per 

l i t e r and 100,000 mi l l i g r a m s per l i t e r , i n i t i a l 
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concentrations of c h l o r i d e . 

Of course, we use c h l o r i d e as what's c a l l e d a 

conservative c o n s t i t u e n t , t h a t i s , i t w i l l go through the 

vadose zone r e l a t i v e l y unimpeded w i t h the s o i l moisture as 

i t goes down through the vadose zone. 

For the San Juan Basin we used a range of 1000 

m i l l i g r a m s per l i t e r , 10,000 and 15,000. This of course 

was the highest number reported i n the i n d u s t r y committee's 

r e p o r t s , but — and I don't even t h i n k the s o i l f l o w i s 

1000, but we used 1000. They give a broad range. 

CHAIRMAN FESMIRE: Okay. Mr. Hansen — 

THE WITNESS: Yeah. 

CHAIRMAN FESMIRE: — would t h i s be a good place 

t o take a 10-minute break? I f we're going t o go t i l l s i x 

o'clock, I'm planning on t a k i n g a 10-minute now and a 10-

minute break a f t e r about another hour and 15 minutes. So 

i s t h e r e any o b j e c t i o n t o going ahead and t a k i n g a 10-break 

now? 

Okay, w i t h t h a t w e ' l l take a break, and we w i l l 

reconvene a t e x a c t l y 3:15 by t h a t clock. 

(Thereupon, a recess was taken a t 3:05 p.m.) 

(The f o l l o w i n g proceedings had a t 3:17 p.m.) 

CHAIRMAN FESMIRE: Let's go back on the record. 

Ready? Let the record r e f l e c t t h a t i t i s now 3:17, t h a t we 

w i l l continue w i t h the d i r e c t examination of Mr. Hansen. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

742 

Let the record also r e f l e c t t h a t Commissioners B a i l e y , 

Olson and Fesmire are a l l present. We t h e r e f o r e have a 

quorum, and w e ' l l continue. 

Mr. Brooks? 

Q. (By Mr. Brooks) Thank you. Mr. Hansen, you may 

continue w i t h your t e c h n i c a l p r e s e n t a t i o n . 

THE WITNESS: Thank you. So we're t a l k i n g about 

c h l o r i d e concentrations i n the release, and we were using, 

e s p e c i a l l y f o r the Permian Basin, a r a t h e r high number. 

100,000 m i l l i g r a m s per l i t e r was our highest number f o r the 

i n i t i a l c o ncentration. And why were we using a high 

number? 

And there's no mention of t h a t number i n the 

proposed r u l e , but I want t o p o i n t out t h a t t h a t 100,000 

m i l l i g r a m s per l i t e r equates t o 5000 m i l l i g r a m s per l i t e r 

u sing the s y n t h e t i c p r e c i p i t a t i o n leaching procedure f o r 

the SPLP a n a l y s i s , which i s i n the proposed r u l e . 

Now why i s t h a t such a d i f f e r e n c e , between 

100,000 and 5000? I t ' s the way the t e s t method i s 

designed. And there's been some discussion, but what you 

a c t u a l l y do i s take a 100-gram sample and mix i t i n w i t h 

two l i t e r s of t h i s leaching s o l u t i o n . And two l i t e r s of 

water i s b a s i c a l l y — at standard temperature and pressure 

i s 2 000 grams. So the d i f f e r e n c e between 2 000 grams and 

100 grams i s a 2 0 - t o - l d i f f e r e n c e . 
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And so f o r an i n i t i a l s t a r t i n g out w i t h a p i t 

content of 100,000 m i l l i g r a m s per kilogram, i n t h i s case we 

take 100 grams of t h a t and put i t i n t o the 2 000 grams of 

leaching s o l u t i o n , and you would have an an a l y s i s of 5000 

m i l l i g r a m s per l i t e r i n t h a t leaching s o l u t i o n . 

And the f a c t t h a t c h l o r i d e s are very s o l u b l e , so 

we could assume t h a t almost a l l of the c h l o r i d e could be 

a v a i l a b l e f o r the s o l u t i o n — f o r the procedure. 

Now, so why d i d we use 5000, or, i f you want t o 

look a t i t another way, 100,000? Well, the 5000 m i l l i g r a m s 

per l i t e r , i f you t e s t e d t h a t , t h a t ensures t h a t there's 

going t o be a minimum treatment of the highest t y p i c a l 

c h l o r i d e concentration of p i t contents t h a t occurred i n New 

Mexico. 

We saw some — t e s t e d r e s u l t s , 200,000, 400,000 

m i l l i g r a m s per kilogram. I f you t r e a t t h a t m a t e r i a l , t h a t 

p i t contents — and t y p i c a l l y , t h a t ' s going t o be adding 

some s o i l t h a t w i l l d i l u t e t h a t — those high numbers, the 

200,000, down t o 100,000 i f i t ' s j u s t , you know, a 1 - t o - l 

d i l u t i o n of s o i l s t o the p i t contents. 

So t h a t i f we have t h i s 500,000 — s o r r y , 5000 

m i l l i g r a m s per l i t e r , using the leachate p r e c i p i t a t i o n 

procedure, then we're — can be assured t h a t a t l e a s t 

there's some minimal treatment. Wanted t o make sure i t ' s 

not d r i p p i n g wet and — as i t goes i n t o the deep-trench 
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b u r i a l . And i t w i l l be ge o t e c h n i c a l l y s t a b l e as i t goes 

i n t o t h a t deep trench. 

This, of course, i s the standard. That 5000 

m i l l i g r a m s per l i t e r , using the SPLP, i s the standard t h a t 

has t o be met before you can put something i n t o a deep-

t r e n c h b u r i a l . 

This should not be a problem f o r most p i t 

contents. There might be a very r a r e case where t h a t 

wouldn't be — where t h a t couldn't be passed w i t h a 1 - t o - l 

d i l u t i o n , but you could always add more s o i l t o s t a b i l i z e 

t h a t contents and t r e a t i t , as we say, t o get down t o t h i s 

5000 m i l l i g r a m s per l i t e r of c h l o r i d e , using the SPLP. 

The SPLP i s a standard a n a l y t i c a l method f o r 

waste d i s p o s a l . Keep i n mind, there are other c o n s t i t u e n t s 

of concern i n the p i t contents, f o r example, hazardous 

contaminants. 

Why i s t h a t important? Well, the SPLP e x t r a c t i o n 

must be performed f o r those c o n s t i t u e n t s as we have 

proposed i n the r u l e , and i f i t can meet those — and I ' l l 

e x p l a i n more as we go — then we should be p r o t e c t i v e of 

groundwater f o r those other c o n s t i t u e n t s . 

Another side note i s t h a t the t e s t i n g has t o be 

done f o r these other c o n s t i t u e n t s , so the r e would be no 

a d d i t i o n a l cost f o r the c h l o r i d e a n a l y s i s . 

There's been some t a l k about TCLP, SPLP, which 
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procedures should we use? 

The TCLP, the t o x i c i t y c h a r a c t e r i s t i c leaching 

procedure, which i s , of course, EPA — and I should 

mention, i t ' s p a r t of a series of t e s t methods from EPA 

c a l l e d SW-846. This i s one of those t e s t methods, number 

1311, and t h a t ' s a single-batch e x t r a c t i o n . Again, t h a t ' s 

100 grams of sample i n t o 2000 grams of water or leaching 

s o l u t i o n , and t h a t ' s used as — what was — the o r i g i n a l 

concept was f o r a mismanagement scenario i n which 

p o t e n t i a l l y hazardous waste could be co-disposed i n w i t h 

municipal s o l i d waste l a n d f i l l s . 

The — a TCLP uses i n i t s leaching s o l u t i o n l i k e 

a c e t i c a c i d and a — sodium hydroxide, and t h i s simulates 

more what would be i n a municipal s o l i d waste l a n d f i l l . 

Of course, i t was — I mean, i t s primary use i s 

t o c l a s s i f y — and I t h i n k t h a t ' s been t e s t i f i e d — i t ' s t o 

c l a s s i f y waste as c h a r a c t e r i s t i c a l l y hazardous by 

d e f i n i t i o n under f e d e r a l and s t a t e hazardous waste 

r e g u l a t i o n s . 

Of course, hazardous waste cannot be placed, by 

r e g u l a t i o n , f e d e r a l and s t a t e , i n t o a municipal s o l i d waste 

l a n d f i l l , so i t ' s important t h a t we have some t e s t method 

t o determine what i s considered hazardous. And even i f i t 

i s considered hazardous, t o go t o a l a n d f i l l , a hazardous 

waste l a n d f i l l , i t s t i l l r e q uires some treatment before i t 
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can be land-disposed. And t h a t ' s where TCLP comes i n t o 

place, and t h a t ' s a good use of t h a t p a r t i c u l a r t e s t 

method. 

But on the other hand, SPLP — which i s what we, 

of course, have i n the proposed r u l e , the s y n t h e t i c 

p r e c i p i t a t i o n leaching procedure, and t h a t ' s t e s t method 

1213 as c a l l e d out i n our regs, i n the proposed r u l e — i s 

again another single-batch, as I explained, but i t ' s more 

f o r r a i n f a l l i n a m o n o f i l l environment. 

Of course, what i s a m o n o f i l l environment? That 

i s e x a c t l y what we're t a l k i n g about w i t h t h i s p i t contents 

mixed w i t h s o i l s . That i s a s i n g l e type of waste. I n 

municipal s o l i d waste l a n d f i l l s they have a l l kinds of 

d i f f e r e n t wastes. So t h a t ' s the d i f f e r e n c e between what 

might be i n a municipal s o l i d waste and, of course, what 

we're focused on w i t h t h i s p a r t i c u l a r proposed r u l e . 

The s i m i l a r i t i e s between these two t e s t methods, 

both again use t h a t 2 0 - t o - l d i l u t i o n , both are r e l a t i v e l y 

s h o r t time frame. You put your sample i n t o the leaching 

s o l u t i o n and shake i t overnight and come back the next day 

and analyze the c o n s t i t u e n t s i n the s o l u t i o n . 

Both t e s t s may overestimate or underestimate 

c e r t a i n c o n s t i t u e n t s . Examples of underestimating, i f I 

underestimate chromium and maybe overestimate barium, 

n e i t h e r t e s t can accurately p r e d i c t m o b i l i t y or 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

747 

b i o a v a i l a b i l i t y . That's not the i n t e n t of e i t h e r of these 

t e s t s . 

Q. (By Mr. Brooks) Now Mr. Hansen, I b e l i e v e 

another witness t e s t i f i e d t o something s i m i l a r , and the r e 

was some skepticism expressed. Would you e x p l a i n why those 

t e s t s are not good p r e d i c t o r s — 

A. Yeah. 

Q. — of m o b i l i t y or b i o a v a i l a b i l i t y ? 

A. I guess another way t o look a t i t , t h i s — these 

t e s t methods have been described as gross p r e d i c t o r s of 

these two t h i n g s , and I ' l l e x p l a i n more what I mean. 

Gross p r e d i c t i o n would be — okay, there's — you 

run t h i s t e s t , and i t has i n the leaching s o l u t i o n a 

p a r t i c u l a r concentration, but i t doesn't say how much w i l l 

go through the vadose zone, doesn't t e l l you how much i t 

can be attenuated or, i n the case of b i o a v a i l a b i l i t y , 

doesn't say how much a p a r t i c u l a r species might take up 

t h i s p a r t i c u l a r c o n s t i t u e n t t h a t you're t e s t i n g f o r . So 

t h a t ' s — you can say i t ' s a gross p r e d i c t o r , but not an 

accurate p r e d i c t o r . 

And what i t a l l comes down t o , the MULTIMED 

output. And of course, t h a t ' s the c h l o r i d e c o n c e n t r a t i o n 

over time a t the bottom of the vadose zone and i n the 

groundwater. 

Here we have a grap h i c a l d e p i c t i o n of the r e s u l t s 
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from the modeling, and I ' l l s t a r t out — and note — note, 

s t a r t i n g out w i t h 10,000 m i l l i g r a m s per l i t e r , i n i t i a l 

c o n c e n t r a t i o n release out of the p i t — I say p i t , and 

tr e n c h . Here's an unlined p i t or a p i t t h a t ' s been closed 

where the l i n e r has been compromised, and we c a l l t h a t — 

we c a l l the n o - l i n e r scenario. 

Of course, note the scale. And t h i s i s up t o 

over 6500 m i l l i g r a m s per l i t e r of c h l o r i d e , i s what we're 

p r e d i c t i n g . 

Now you note down here t h i s p ink l i n e . This very 

p i n k l i n e i s the c h l o r i d e standard. That's a c t u a l l y — 

t h a t l i n e i s a c t u a l l y set at 200. Well, as we've heard, 

the a c t u a l standard i s 250 m i l l i g r a m s per l i t e r . We're 

assuming t h a t there's going t o be n a t u r a l l y o c c u r r i n g 50 

m i l l i g r a m s per l i t e r of c h l o r i d e i n the groundwater t o 

begin w i t h . 

What we're not d e p i c t i n g here i s t h a t i t could be 

much higher n a t u r a l l y o c c u r r i n g , i t could be 200 m i l l i g r a m s 

per l i t e r , i t could even be more, and t h a t could be 

n a t u r a l l y o c c u r r i n g or t h a t could be from contaminant 

source, t o s t a r t out w i t h , t h a t t h i s p i t may be over, or 

groundwater c o n t a i n i n g t h a t n a t u r a l l y o c c u r r i n g or 

c h l o r i d e s from some other source. 

So we s t a r t out w i t h 200. Here represents about 

80 years where i t w i l l s t a r t t o exceed the c h l o r i d e 
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standard. Here we have — i n yellow t h i s graph represents 

t h a t poor l i n e r , i n green we have the good l i n e r . 

One t h i n g I should mention. With t h i s modeling 

we d i d not take i n t o account the l i f e t i m e of t h a t l i n e r 

m a t e r i a l . We're assuming from day one i t w i l l s t a r t t o 

leak a l i t t l e but, but we d i d n ' t — but we assume through 

the l i f e t i m e of t h i s model t h a t i t would be — remain 

i n t a c t . That may not a c t u a l l y be t r u e , but assuming t h a t 

the l i n e r w i l l stay i n t a c t , f o r a poor l i n e r we're going t o 

exceed the standard i n about 450 years and about 1000 years 

f o r the good l i n e r . 

Q. Okay. Mr. Hansen, i f you assumed, as Dr. 

Stephens does i n h i s m a t e r i a l s , t h a t the l i n e r would 

completely f a i l due t o degradation i n 270 years, then how 

long would i t take — what e f f e c t would t h a t have on the 

time frames f o r the poor l i n e r or the good l i n e r , 

r e s p e c t i v e l y ? 

A. What t h a t would assume i s t h a t f o r 27 0 years you 

would have a release s i m i l a r t o what we have shown here i n 

green. A f t e r the 27 0 years, then we would assume t h a t i t 

would behave and release s i m i l a r t o what we have here i n 

red. So 250 years plus — sor r y , 270 years plus 

approximately 80 years w i t h the time i t would s t a r t t o 

exceed the groundwater. 

Q. And how many years i s that? 
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A. That i s approximately 3 50 years. 

Q. Okay. Out of deference t o Ms. Foster, I d i d n ' t 

undertake t o suggest the answer t o the a r i t h m e t i c . 

MS. FOSTER: Thank you, Mr. Brooks. 

Q. (By Mr. Brooks) You may continue, Mr. Hansen. 

A. Okay. So here we have 50,000, and y o u ' l l note 

again the scale. S i m i l a r p a t t e r n , assuming a good l i n e r 

and a poor l i n e r . What — of course, f o r the r u l e , t h i s i s 

the r u l e t h a t we're having f o r the deep-trench b u r i a l , not 

the poor, but r a t h e r the good. And of course, w i t h no 

l i n e r , a dramatic increase i n concentration. 

Again, s t a r t i n g out a t 100 you see a s i m i l a r 

p a t t e r n , but note the concentration l e v e l s are going much 

higher. Again, the concentration not a f f e c t i n g the time so 

much as what i s going t o be a v a i l a b l e t o contaminate 

groundwater. I t ' s about 1000 years w i t h a good l i n e r , 

assuming t h a t the l i n e r does not degrade. 

Q. Now i n each of these examples, the — i n each of 

the previous examples, the concentration was considerably 

i n excess of the groundwater standard, c o r r e c t ? 

A. That i s c o r r e c t . 

Q. And then you go on t o your next s l i d e , t he 

conc e n t r a t i o n i s r e l a t i v e l y low, much lower, and i t does 

have an i n f l u e n c e on time i n t h a t context, does i t not? 

A. Yes. 
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Q. But not where i t 1 s high? 

A. Right. And of course, y o u ' l l note t h a t we've 

gone from the Permian Basin t o the San Juan Basin, and here 

we have the deep-trench b u r i a l w i t h a poor l i n e r and the 

deep-trench b u r i a l w i t h a good l i n e r . But w i t h no l i n e r , 

even as low as 1000 — again, we haven't seen t h a t low, but 

i t w i l l s t i l l exceed standards i n about 150 years. 

Q. Now I asked you a l i t t l e b i t ago i f a p i t t h a t 

was l i n e d , and the l i n e r — w i t h the type of l i n e r and the 

l i n e r i n s t a l l e d as prescribed i n the proposed r u l e , would 

t h a t correspond t o a good l i n e r ? 

Now I'11 ask you the same question w i t h regard t o 

a deep-trench b u r i a l t h a t was l i n e d and closed i n 

accordance w i t h the p r e s c r i p t i o n — the p r o v i s i o n s of the 

proposed r u l e . Would t h a t be a good l i n e r ? 

A. That would be a good l i n e r . 

Q. You may continue. 

A. Here, again i n the San Juan Basin, s t a r t i n g out 

a t 10,000, note the scale. Even w i t h a good l i n e r we're 

s t i l l exceeding the standard. I t i s t a k i n g longer, but i t 

does e v e n t u a l l y exceed the standard. 

And I should p o i n t out, why are these going up 

and back down, up and down? This i s — and again, I ' l l 

j u s t r e i t e r a t e t h a t I've used a 50-year pulse, assuming 

t h a t the p i t or trench wouldn't leak f o r 50 years. Of 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

752 

course, i t could leak f o r much longer, but — 

Q. Now t h i s assumes — Let me ask you — ask i t i n 

another form. What does t h i s assume about the source of 

the contamination? Does i t assume a continuous source or a 

l i m i t e d source? 

A. Well, as I say, i t i s a continuous source. But 

we, f o r modeling purposes, have l i m i t e d i t t o 5 years. 

Q. Okay, continue. 

CHAIRMAN FESMIRE: Mr. Brooks, may I c l a r i f y 

something? When you say a continuous source f o r 50 years, 

you mean t h a t — t h i s i s deep-trench b u r i a l , you're not 

adding anything t o the b u r i a l , i t j u s t continues t o provide 

head and f l u i d source t o the i n t e r f a c e f o r 50 years? 

THE WITNESS: I f I may — Back up. A f t e r — i n 

the case of the Permian Basin, l i k e I say, t h i s i s where a 

release might be i n 25 years. Given 50 years, maybe i t 

w i l l be a t t h i s p o i n t . What we've done f o r the model i s 

a c t u a l l y shut o f f t h a t source, and so now here a t 50 years 

t h a t pulse i s a t t h i s p o i n t . 

And then again, w i t h no a d d i t i o n a l source from — 

moisture source from the p i t a t 75, 80 years, i t ' s down 

here contaminating the groundwater. So I would say we're 

— we, the OCD, would be conservative i n t h a t , we're not 

assuming t h a t i t ' s going t o be a continuous source f o r 1000 

years but r a t h e r j u s t 50 years. I t ' s my p r o f e s s i o n a l 
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judgment i t could be much longer, but f o r modeling purposes 

we have 50 years* worth of data, we use the 50-year pulse. 

Q. (By Mr. Brooks) Okay. So I may have used the 

wrong term. What I was t r y i n g — what I was suggesting 

here i s , does t h i s model assume t h a t t h i s p i t i s closed, 

t h e r e are no more contaminants being introduced i n t o i t ? 

A. Yes. 

Q. And when you say i t i s a continuous source, does 

t h a t r e f e r t o the f a c t t h a t there i s a continuous source of 

water t o t r a n s p o r t the contaminants down i n the 

groundwater, f o r p r e c i p i t a t i o n ? 

A. Well, we used — of course, the HELP models 

t h a t — they have the 50 years' worth of data. But given 

t h a t 50 years' worth of p r e c i p i t a t i o n on top of t h i s closed 

p i t or tre n c h , i t ' s going t o have t h a t moisture a v a i l a b l e 

a t the bottom of t h a t p i t or trench t o act as a pulse going 

down through the vadose zone. 

Q. Okay, but the p r e c i p i t a t i o n — presumably t h e r e 

w i l l always be p r e c i p i t a t i o n — 

A. Yes. 

Q. — coming t o t h a t s i t e ? 

A. That's c o r r e c t . 

Q. But a t some p o i n t e v e n t u a l l y , would the 

p r e c i p i t a t i o n e v e n t u a l l y wash out a l l the contaminants so 

there would be no more contaminants from t h a t source? 
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A. Eventually. 

Q. You don't have an opinion as t o — 

A. I don't have — I mean, I — 

CHAIRMAN FESMIRE: Objection. Obviously the 

answer would be extremely speculative i f the witness i s 

having such d i f f i c u l t y answering i t . 

MR. BROOKS: I believe the witness has already 

s a i d t h a t . 

CHAIRMAN FESMIRE: Yeah. 

Q. (By Mr. Brooks) You may continue, Mr. Hansen. 

COMMISSIONER OLSON: I guess I s t i l l have a 

question along t h a t l i n e . Are you saying, then, t h a t t he 

— I'm j u s t t r y i n g t o make sure I understand your 

conceptual model. When you t a l k about a 50-year source, 

are you saying t h a t y o u ' l l have 50 years of m i g r a t i o n out 

of the source? 

THE WITNESS: Yes. 

COMMISSIONER OLSON: Across the i n t e r f a c e from 

the l i n e r i n t o the s o i l s ? 

THE WITNESS: Yes. 

COMMISSIONER OLSON: Okay. 

THE WITNESS: Well, I — I guess I — as I've 

s t a t e d before, i t would be my p r o f e s s i o n a l judgment t h a t 

could be much longer. 

COMMISSIONER OLSON: And then from t h e r e i t acts 
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as a pulse through the s o i l ? 

THE WITNESS: For modeling purposes, f o r these 

modeling purposes. That's why i t ' s going up and back down. 

I t could go up and — 

CHAIRMAN FESMIRE: So — 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: -- i s i t a f u n c t i o n of the 

volume of the contents? 

THE WITNESS: I t would be a f u n c t i o n of the 

volume and, of course, concentration. 

CHAIRMAN FESMIRE: Okay. 

THE WITNESS: 15,000, maybe t h a t ' s h i g h . S i m i l a r 

p a t t e r n . Note the concentrations. We wanted t o cover a l l 

the bases, so we used a higher concentration here. 

I have side-by-side graphs, and t h i s i s what 

you've been lo o k i n g a t , 50 f e e t t o groundwater. That's i n 

the proposed r u l e . But we looked a t other depths, and the 

d i f f e r e n c e between the no l i n e r , poor l i n e r , good l i n e r , 

t h a t has t o do w i t h t h a t i n f i l t r a t i o n r a t e . But t h a t other 

s e n s i t i v e parameter, of course, i s the depth t o 

groundwater. 

So here we use 10 f e e t . Notice a dramatic 

increase of concentration and increase of time before i t 

exceeds the standard — I should say decrease of time 

before i t exceeds the standard. 
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We compared i t t o 20 f e e t t o groundwater. Again, 

i t ' s q u i t e a b i t higher than what we have w i t h the 50 f e e t 

t o groundwater. 

We went the other way, we went from 50 f e e t t o 

100 f e e t t o groundwater, and even a t 100 f e e t we s t i l l have 

exceedence of the groundwater standard, but i t does take 

more time. 

Q. (By Mr. Brooks) Now Mr. Hansen, i t looks l i k e , 

from these s l i d e s , t h a t — Well, l e t me ask you t h i s . 

I s i t t r u e t h a t these — t h a t the p r e d i c t e d time 

f o r t he contamination t o exceed the standard i s roughly a 

l i n e a r f u n c t i o n of the distance t o groundwater? 

A. I t i s . 

Q. Now I want t o go back f o r one question t o your 

50-year assumption. I s t h a t a r a t h e r conservative 

assumption i n terms of p r e d i c t i n g how much contamination 

w i l l occur? 

A. I t i s , yes. 

Q. And so i f you used a higher f i g u r e , i t would 

p r e d i c t more contamination? 

MS. FOSTER: Objection. 

CHAIRMAN FESMIRE: Overruled. 

Q. (By Mr. Brooks) I f you used a higher f i g u r e , 

would i t — large number of years, would i t p r e d i c t more 

contamination? 
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A. Sorry, can you rephrase? 

Q. I n the sense of i t being a conservative f i g u r e , 

does mean i t ' s — does t h a t mean t h a t the 50-year 

assumption p r e d i c t s the probable contamination on the low 

side? 

A. F i f t y feet? 

Q. No, 50 years. I'm going back t o your 50-year 

assumption. 

A. Yes, yes. 

Q. Okay, thank you. Continue. 

A. 3 50 f e e t t o groundwater, we're s t i l l seeing — i n 

the Permian Basin we're s t i l l seeing exceedence of the 

groundwater standard by — i t does increase of time. Note 

t h a t f o r no l i n e r i t ' s s t i l l a r e l a t i v e l y s h o r t time, and 

w e ' l l get i n t o t h a t w i t h a t a b l e I have. 

For the San Juan Basin we're s t i l l seeing 

exceedences w i t h the n o - l i n e r scenario. Even w i t h a good 

l i n e r , we're s t i l l seeing exceedences a t 10 f e e t . I t does 

decrease t h a t time. 

Twenty f e e t , again, decreasing t h a t time before 

w e ' l l have an exceedence even w i t h a good l i n e r . 

The other way, again, f o r the 100 f e e t — using 

100 f e e t , and we're s t i l l seeing some exceedences. 

A c t u a l l y , t h i s j u s t exceeds the good l i n e r . 

And 350 f e e t i n the San Juan Basin, good l i n e r , 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

758 

does not exceed — of course, t h a t ' s assuming 50 m i l l i g r a m s 

per l i t e r . I f there's any other c h l o r i d e c o n c e n t r a t i o n , i t 

would b r i n g t h i s pink l i n e down. But assuming 50 

m i l l i g r a m s per l i t e r n a t u r a l background, i t doesn't exceed 

the standard. 

But what I' d l i k e t o p o i n t out i s t h a t w i t h a no-

l i n e r s i t u a t i o n you're s t i l l going t o see t h a t standard, 

even a t 350 f e e t , i n not t h a t long of a time. 

So t o summarize, releases from u n l i n e d p i t s 

contaminate groundwater about 10 times f a s t e r than releases 

from deep-trench b u r i a l s . 

Releases from u n l i n e d p i t s contaminate 

groundwater about s i x t o 11 times more than releases from 

the deep-trench — o n - s i t e deep-trench b u r i a l s . 

And releases from deep trenches w i t h l i n e s t h a t 

have poor i n s t a l l a t i o n s contaminate groundwater about two 

t o t h r e e times f a s t e r than — and about f o u r t o — two t o 

f o u r times more than releases from the good i n s t a l l a t i o n s 

a t deep-trench b u r i a l s . 

In-place of the unlined p i t s , t h a t contents w i l l 

contaminate groundliner i n about 80 years. Of course, 

t h a t ' s assuming 50 f e e t t o groundwater. 

In-place u nlined p i t contents w i l l contaminate 

groundwater exceeding the c h l o r i d e many times over i n about 

200 years. 
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And o n - s i t e deep-trench b u r i a l — t h a t 1 s the 

l i n e d t r e n c h — those p i t contents w i l l contaminate 

groundwater a t about 1000 years. Of course, as I 

mentioned, t h a t ' s assuming t h a t the l i n e r w i l l stay i n t a c t 

f o r about 1000 years. 

To go back t o our depth t o groundwater, I have a 

t a b l e . This, of course, column on the l e f t , we had the 10 

f e e t , the 20 f e e t , the 50 f e e t , 100 f e e t , 350 f e e t . And 

some of the r a t i o n a l e , why d i d we choose t h a t , d i d n ' t 

choose i t ? 

Well, 10 f e e t , of course, t h a t ' s about as close 

as we'd want t o get t o groundwater. Then we — of waste 

d i s p o s a l . 

Twenty f e e t , t h a t ' s the c u r r e n t p r a c t i c e i n the 

San Juan Basin. 

F i f t y f e e t i s the cu r r e n t p r a c t i c e i n the Permian 

Basin f o r — t h i s i s f o r closures, now, p i t closures. And 

OCD g u i d e l i n e s , and some — about a 2 0 - t o - l d i l u t i o n i f you 

have a good l i n e r . And I ' l l e x p l a i n more on t h a t coming 

up. 

A hundred f e e t was a comment by some of the task 

f o r c e members; t h i s would be acceptable t o OCD. 

350 f e e t was an i n d u s t r y comment t o OCD. 

So we wanted t o t r y a l l of these d i f f e r e n t 

depths. Of course, the median i s 50 years, the median 
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years before groundwater i s contaminated about 8 0 years f o r 

the in - p l a c e or u n l i n e d d i s p o s a l , and about 1000 years f o r 

the deep-trench b u r i a l s . 

We selected a c e n t r o i d , and t h a t ' s f o r the 50 

years. And so t o o b t a i n a c e n t r o i d , a good way t o do t h a t 

i s t o do a geometric mean. So i f you take a geometric mean 

of these numbers, these depths t o groundwater, we've got 51 

f e e t f o r the years of — u n t i l groundwater contamination. 

We've got 78 as — o f course, 80, and about 1023 versus 

1000 f o r the deep-trench b u r i a l . This i n d i c a t e s t o us t h a t 

t h i s p a r t i c u l a r range t h a t we modeled was a p p r o p r i a t e . 

Let me e x p l a i n a l i t t l e b i t more about the 20-to-

1 d i l u t i o n . Releases from o n - s i t e deep-trench b u r i a l s 

w i t h , of course, a good l i n e r , have about a 2 0 - t o - l 

d i l u t i o n t o groundwater a t 50 f e e t . This i s what the — 

our modeling p r e d i c t e d . 

Releases from deep-trench b u r i a l s w i t h good 

l i n e r s have less than 2 0 - t o - l d i l u t i o n a t l e s s than 50 

f e e t . And an example of t h a t , of course, i s , 2 0 f e e t , i t 

was about a nine-to-one d i l u t i o n . 

The SPLP happens t o be a 2 0 - t o - l d i l u t i o n , and 

t h a t can account f o r t h i s 2 0 - t o - l d i l u t i o n i n the vadose 

zone from 50 f e e t t o groundwater. 

And I have a bunch of words up t h e r e , but, as 

they say, a p i c t u r e i s worth a t l e a s t 98 words. So what 
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I'm d e p i c t i n g here i s t h a t we have a h y p o t h e t i c a l example, 

and t h a t i s , arsenic i n t h i s deep-trench b u r i a l , these p i t 

contents as i t goes i n t o the deep-trench b u r i a l , i s going 

t o t e s t out a t , say, 0.1 m i l l i g r a m s per l i t e r . That would 

be our t e s t r e s u l t . 

Now a c t u a l arsenic p e n e t r a t i o n may be two 

m i l l i g r a m s per l i t e r per kilogram, or even higher, but say 

we've got a t e s t a t 0.1 m i l l i g r a m s per l i t e r . That's, of 

course, 20 times l e s s , due t o the a n a l y s i s method. 

What can we assume from t h a t i s t h a t here we're 

not going t o have a l o t of d i l u t i o n f o r p r e c i p i t a t i o n , so 

we can assume t h a t there's going t o be about 2 m i l l i g r a m s 

per l i t e r coming out of t h i s l i n e r , a v a i l a b l e f o r t r a n s p o r t 

t o the vadose zone. 

What does the model p r e d i c t ? Well, i t p r e d i c t s 

t h a t we're going t o have about a .01 m i l l i g r a m s per l i t e r , 

or 20 times l e s s , and t h a t ' s because i t ' s going — as i t 

t r a v e l s through t h i s vadose zone, i t ' s going t o be d i l u t e d 

about 2 0 times. 

What's the s i g n i f i c a n c e of t h a t ? Well, the 

proposed r u l e , of course, i s t h a t the Water Q u a l i t y Control 

Commission 3103 c o n s t i t u e n t s have t o be t e s t e d using the 

SPLP. I f i t can pass t h a t standard, i n the p i t contents, 

then we can be assured t h a t — through t h i s p r e d i c t i o n , 

t h a t the groundwater w i l l not exceed the standard of the 
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Water Q u a l i t y Control Commission 3103 c o n s t i t u e n t s . 

Conclusions. And I ' l l j u s t s t a t e f o r the record, 

these are my p r o f e s s i o n a l judgment — 

Q. Let me i n t e r r u p t you j u s t a minute t o — Excuse 

me, j u s t — t h i s i s j u s t t o c l a r i f y . Because you all o w — 

The r u l e allows a 5000 SPLP concentration i n o n - s i t e b u r i e d 

waste, correct? 

A. Of c h l o r i d e s . 

Q. Chlorides, r i g h t . 

A. Yes. 

Q. So you are not — w e l l , t h a t — To what 

co n c e n t r a t i o n i n the waste does t h a t — t o what a c t u a l 

c o n c e n t r a t i o n i n the waste does t h a t correspond? 

A. 100,000 m i l l i g r a m s per kilogram. 

Q. But — and t o what l e v e l w i l l the d i l u t i o n reduce 

the c h l o r i d e s i f i t ' s 50 f e e t t o groundwater? 

A. 5000. 

Q. So the c h l o r i d e s themselves may exceed the 2 50 

m i l l i g r a m s per l i t e r groundwater standard as i s p r e d i c t e d 

by your previous graphs, correct? 

A. That i s c o r r e c t . 

Q. So when i t i s — f o r what purpose, then, are you 

saying t h a t t h i s d i l u t i o n p r o t e c t s the groundwater? 

A. For the other 3103 c o n s t i t u e n t s t h a t an operator 

would be r e q u i r e d t o t e s t f o r under the proposed r u l e . 
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Q. Thank you, I j u s t wanted t o make sure t h a t 

everyone was c l e a r on t h a t . Continue. 

A. As I was saying, these are my p r o f e s s i o n a l 

judgment conclusions. 

In-place disposal — t h a t ' s the u n l i n e d p i t s — 

should not be allowed i n order t o prevent groundwater and 

s o i l contamination. 

On-site deep-trench b u r i a l s — t h a t ' s the l i n e d 

deep trenches t h a t would be allowed — should be minimized 

and only allowed i f the trench i s l i n e d i n order t o prevent 

groundwater and s o i l contamination. 

Li n e r s should be pr o p e r l y i n s t a l l e d t o prevent 

f a i l u r e . I t h i n k we saw the d i f f e r e n c e between the two and 

the f o u r . 

On-site deep-trench b u r i a l s ( l i n e d ) should be 

allowed only i f there's a t l e a s t 50 f e e t t o groundwater 

from the bottom of the trench, and t h a t goes t o the 3103 

c o n s t i t u e n t s , other than c h l o r i d e . 

On-site deep-trench b u r i a l s ( l i n e d ) should be 

allowed only i f c h l o r i d e concentration of the p i t contents 

i s l e ss — and I should say — c o r r e c t i o n here — t h i s 

should be a t 5000 m i l l i g r a m s per l i t e r or l e s s . 

SPLP should be used f o r the other c o n s t i t u e n t s of 

concern t o ensure p r o t e c t i o n of groundwater and s o i l s . 

Q. Okay. Mr. Hansen, then, you have gone through 
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your E x h i b i t Number 21, and could you describe again f o r us 

what i s E x h i b i t Number 20? 

A. Number 20 i s a compilation of output f i l e s t h a t 

l i s t s the output values t h a t I've depicted g r a p h i c a l l y i n 

my E x h i b i t Number 21. I t also l i s t s the i n p u t values t h a t 

were used. 

Q. Okay. Mr. Hansen, were E x h i b i t s 19, 2 0 and 21 

prepared by you or compiled by you from published sources? 

A. Yes. 

MR. BROOKS: Mr. Chairman, we w i l l tender 

E x h i b i t s 19 through 21 i n evidence. 

CHAIRMAN FESMIRE: Any objection? 

MR. HISER: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Bruce? 

MR. FREDERICK: (Shakes head) 

CHAIRMAN FESMIRE: Okay, l e t the record r e f l e c t 

t h a t t h e r e was no o b j e c t i o n r a i s e d . E x h i b i t s 19, 20 and 21 

w i l l be admitted i n t o the record. 

MR. BROOKS: Pass the witness. 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: I would defer t o Mr. Hiser and Mr. 

Carr — 

CHAIRMAN FESMIRE: Okay, i s t h a t a — 

MS. FOSTER: — a t t h i s time. 

CHAIRMAN FESMIRE: -- i s t h a t a permanent 
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d e f e r r a l , or i s t h a t a — 

(Laughter) 

MS. FOSTER: I'm sure everyone i n t h i s room 

wishes t h a t were the case. 

CHAIRMAN FESMIRE: Now don't a l l you rush the 

podium. I guess you got the short straw, Mr. Hiser; i s 

t h a t c o r r e c t ? 

MR. HISER: I got the short straw. 

CHAIRMAN FESMIRE: Okay. 

CROSS-EXAMINATION 

BY MR. HISER: 

Q. A l l r i g h t , Mr. Hansen, j u s t a couple of questions 

f o r you. I n one of these you discussed your o p i n i o n about 

the TCLP and the SPLP t e s t ; i s t h a t c o r r e c t ? I don't 

remember which s l i d e t h a t was. 

A. That's c o r r e c t . 

Q. And you elaborated on t h a t s l i d e , d i d you not, 

t h a t i n f a c t the SPLP and the TCLP t e s t are gross 

p r e d i c t o r s of a t l e a s t m o b i l i t y i n the form of 

l e a c h a b i l i t y ? 

A. That i s c o r r e c t . 

Q. And why would we be i n t e r e s t e d i n the concept of 

l e a c h a b i l i t y i f we're assessing the environmental impacts 

of a source as i t r e l a t e s t o groundwater? 

A. Well, of course, what we're i n t e r e s t e d i n i s how 
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much concentration of t h a t leachate — or what the 

c o n s t i t u e n t s i n t h a t leachate — what could be a v a i l a b l e i n 

t h a t leachate source as i t moves down through the vadose 

zone. Again, i t can't a c t u a l l y p r e d i c t i t , but i t ' s — 

Q. But b a s i c a l l y , i s t h a t — i s what you're saying 

t h a t i f the m a t e r i a l doesn't leach, hence doesn't enter the 

water phase, i t ' s less l i k e l y t o make i t down i n t o t he 

groundwater? 

A. That's r i g h t . 

Q. As between the TCLP and the SPLP model, which i s 

ge n e r a l l y considered t o be the more aggressive i n terms of 

leaching c onstituents? I s t h a t the TCLP or the SPLP? 

A. Well, I hate t o put i t t h i s way, but i t ' s going 

t o depend on which c o n s t i t u e n t you're t e s t i n g f o r . I don't 

have any examples o f f the top of my head, but I know the r e 

are some d i f f e r e n c e s . 

Q. But i t ' s going t o depend upon the r e l a t i v e 

a f f i n i t y f o r organic versus an inorganic a c i d , perhaps? 

A. That could be one f a c t o r . 

Q. Okay, thank you. Now, you t e s t i f i e d t h a t the 50-

year source i s a conservative pulse, c o r r e c t ? 

A. Correct. 

Q. What happens t o t h a t same source over time, a f t e r 

the moisture t h a t i t s t a r t e d w i t h i s l o s t , because the 

moisture i s departing from t h a t source, c o r r e c t ? 
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A. Correct. 

Q. And i t ' s — 

A. Or i t ' s being replenished w i t h the p r e c i p i t a t i o n . 

Q. So are you assuming, then, t h a t the replenishment 

r a t e from the p r e c i p i t a t i o n e x a c t l y equals the loss r a t e 

through the bottom of the l i n e r ? 

A. For a deep-trench b u r i a l ? 

Q. For a deep-trench b u r i a l , l e t ' s say. 

A. I t ' s going t o be s i m i l a r , yes. 

Q. Okay. And d i d you examine whether t h e r e would be 

a change i n t h a t seepage r a t e over time? 

A. Well, as I say, we only have a 50-year database 

t o work w i t h , so no. 

Q. I see. And one of the t h i n g s t h a t s t r u c k me as 

you were g i v i n g your example — Let me see i f I can f i n d my 

notes f o r t h i s . I t h i n k i t was your f i r s t i l l u s t r a t i o n . 

You t e s t i f i e d about the f a c t t h a t water moves f a s t e r i f the 

s o i l i s damper, versus i f the s o i l i s d r i e r ; i s t h a t 

c o r r e c t ? 

A. That i s c o r r e c t . 

Q. And d i d you s t a r t w i t h the s o i l under the p i t 

being i n a damp or dry state? 

A. Well, compared t o , of course, the waste, I would 

say i n a dry s t a t e . 

Q. Did you use the same dryness f o r the surrounding 
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area? 

A. Yes. 

Q. Okay, so t h a t ' s how you d i d your modeling? 

A. Right. 

Q. How d i d you determine your K s a t value? 

A. Well, as I discussed, I had the o p p o r t u n i t y t o 

review many t e s t r e s u l t s , s o i l t e s t r e s u l t s , across the 

State of New Mexico i n my capacity as an employee of the 

S o l i d Waste Bureau. And i n t h a t capacity, f o r compliance 

w i t h s o l i d waste management r e g u l a t i o n s i t ' s necessary t o 

observe or review — a c t u a l l y observe some t e s t i n g of the 

h y d r a u l i c c o n d u c t i v i t i e s , and — f o r — i n t h a t range f o r 

— throughout New Mexico, i t ranges from sandy loam t o 

loam, s i l t y loam. But we f i r s t chose a l i t t l e higher Ksa. 

value. As I st a t e d , i t wasn't a p a r t i c u l a r l y s e n s i t i v e 

value. 

Q* To K s a t? 

A. Right. 

Q. Now you said t h a t a l o t of your experience had 

been based when you were working, I t h i n k , a t the New 

Mexico Environment Department; i s t h a t c o r r e c t ? 

A. That i s c o r r e c t . 

Q. And t h a t you were doing small l a n d f i l l closures? 

A. Yes. 

Q. And are small l a n d f i l l s t y p i c a l l y l o cated i n 
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areas s i m i l a r t o those where you would f i n d p i t s , or would 

they tend t o be i n moister areas? 

A. Boy, small l a n d f i l l s are throughout New Mexico, 

so I would say they're d e f i n i t e l y i n the same spots. 

Q. So you don't — your experience, then, was not 

t h a t the small l a n d f i l l s tended t o be more along the areas 

of h a b i t a t i o n than out of i t ? 

A. Well, there — some are close t o areas of 

h a b i t a t i o n , but sometimes they t r y t o i s o l a t e them and — 

so they can be out i n what you would consider areas of 

h a b i t a t i o n . 

Q. You gave an example, I t h i n k , i n your l a s t s l i d e 

about arsenic, and I t h i n k t h a t you were showing t h a t i n 

the context of how the SPLP t e s t would be p r o t e c t i v e ; i s 

t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. Now i n t h i s , d i d you assume t h a t the arsenic 

would t r a v e l a t the same r a t e as the water? 

A. I d i d . 

Q. I s t h a t correct? 

A. Well, again t h a t goes back t o the p r e d i c t i o n of 

m o b i l i t y f o r these p a r t i c u l a r types of t e s t s , and i t may 

not be c o r r e c t f o r arsenic i n t h a t t h e r e may be other 

a t t e n u a t i n g f a c t o r s . So t o be conservative, we were — we 

can be f a i r l y c onfident t h a t i t would probably meet the 
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groundwater p r o t e c t i o n standard. 

Q. And so i s i t safe t o say t h a t as p a r t of t h i s 

modeling t h a t you've taken a s e r i e s of conservative 

assumptions and stacked them together t o come up w i t h the 

r e s u l t s t h a t you're presenting t o the Commission? 

A. Well, again, I would say t h a t we used 

conservative — c e r t a i n l y used conservative, but I can't 

say we used worst-case by any means. 

Q. But s t i l l , I mean, you've j u s t t o l d me i n t h i s 

d i scussion t h a t not everything t h a t ' s i n place may 

n e c e s s a r i l y leach i n t o the water, which has an e f f e c t on 

i t s m o b i l i t y . You've also t o l d me t h a t a r senic, f o r 

example, might adhere t o the s o i l p a r t i c l e s as i t ' s going 

through. And so i s n ' t there — And I t h i n k t h a t you t a l k e d 

t h a t you chose a higher as opposed t o a lower s a t u r a t e d 

h y d r a u l i c c o n d u c t i v i t y . So i s t h i s not a s e r i e s of 

d i f f e r e n t t h i n g s t h a t are being added together as p a r t of 

your conservative assumptions? 

A. I would say t h a t c e r t a i n l y we used conservative 

values, but nothing t h a t wouldn't be i n the r e a l world, 

c e r t a i n l y nothing t h a t we wouldn't t y p i c a l l y see as f a r as 

where p i t s might be located. 

Q. And how d i d you s e l e c t the mixing zone depth i n 

the a q u i f e r , and what was i t ? Did you s p e c i f y t h a t ? 

A. Well, a c t u a l l y t h a t was derived by the model. We 
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used — t y p i c a l l y used a q u i f e r thickness of about 70 f e e t . 

Q. Seventy feet? 

A. Yes. 

MR. HISER: Okay. That completes my questions 

f o r you. Thank you, Mr. Hansen. 

CHAIRMAN FESMIRE: Okay. Ms. Foster, are you 

ready? 

MS. FOSTER: Yes, thank you. 

CROSS-EXAMINATION 

BY MS. FOSTER: 

Q. Mr. Hansen, I j u s t wanted t o go over some 

questions on your modeling. I noticed f o r the northwest 

area t h a t Dulce was the weather s t a t i o n t h a t you used f o r 

the i n f o r m a t i o n , correct? 

A. That's c o r r e c t . 

Q. Okay, and i s Dulce located i n s i d e the boundary 

which covers the F r u i t l a n d Coal outcrop, coal outcrop? 

A. I don't believe so. 

Q. A l l r i g h t , i s i t even included i n the San Juan 

Basin? 

A. Yes. 

Q. Yes, i t i s — 

A. Yes. 

Q. — included i n the San Juan Basin? A l l r i g h t . 

And do you know a c t u a l l y by mileage how f a r Dulce 
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i s from San Juan — or Farmington, I should say? 

A. I don't. 

Q. Okay. And what i s the topography of Dulce, New 

Mexico? 

A. Well, i t ' s i n a mesa v a l l e y , from what I've 

observed d r i v i n g through Dulce. 

Q. I s i t — okay, i s i t — I t ' s east of Farmington, 

corre c t ? 

A. That's c o r r e c t . 

Q. And i s i t along the same lo n g i t u d e and l a t i t u d e 

as Farmington? A l i t t l e b i t north? 

A. Approximately. 

Q. A l l r i g h t . 

A. L a t i t u d e . 

Q. L a t i t u d e . And i n terms of the humidity content 

over a t Dulce, do you have any idea i f i t ' s g r e a t e r or 

lesser than Farmington? 

A. Well, humidity, I don't. I know i t does — i t ' s 

g r e a t e r — of course, greater p r e c i p i t a t i o n , annual 

p r e c i p i t a t i o n average, than Farmington. 

Q. Right. So i f i t has a greater p r e c i p i t a t i o n 

average i n Dulce, New Mexico, does t h a t a f f e c t the s o i l 

p o r o s i t y l e v e l s a t a l l ? 

A. I t shouldn't a f f e c t p o r o s i t y l e v e l s . 

Q. Does i t a f f e c t the s o i l absorption r a t e s a t a l l ? 
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I'm probably using the wrong s c i e n t i f i c term. 

A. Well, okay, I — okay, I t h i n k I — what I — Why 

we chose these two r e p o r t i n g s t a t i o n s , one i s t h a t we had 

50 years' worth of data t o t r y t o get, you know, a v a l i d 

number t o s t a r t w i t h , something of a long-term set of data. 

But both, of course, are on the eastern s i d e , and 

both are on the wetter sides of those two r e s p e c t i v e 

basins. But we had t o take what would be t y p i c a l — we 

d i d n ' t — Like I s a i d , we d i d n ' t n e c e s s a r i l y take the 

w e t t e s t spot i n the s t a t e , c e r t a i n l y , nor i n those two 

basins. But we wanted t o say, What would be t y p i c a l ? We 

know the r e might be some p i t s around Hobbs, we know they 

might be around Dulce, so t h a t ' s why we chose those two 

l o c a t i o n s , even though Dulce may have higher p r e c i p i t a t i o n 

than, say, Farmington. 

Q. A l l r i g h t . And would i t be an accurate statement 

t o say t h a t there's probably less o i l and gas d r i l l i n g 

around Dulce than there i s i n , say, Farmington, New Mexico? 

A. I couldn't say t h a t . 

Q. A l l r i g h t . So would i t be safe t o say, then, 

t h a t the weather i s another conservative assumption t h a t 

you're making i n your modeling? 

A. Yes. 

Q. A l l r i g h t . And do you know anything about the 

v e g e t a t i o n l e v e l s i n Dulce, New Mexico, as i t compares t o 
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Farmington, New Mexico? 

A. By my personal observation, I would say there's 

g r e a t e r coverage i n the Dulce area than i n Farmington. 

Q. And then another conservative assumption t h a t you 

made i n your modeling was the defect l e v e l s i n your l i n e r s , 

c o r r e c t ? There was — 

A. Well, a c t u a l l y , maybe we d i d n ' t go so 

conservative t h e r e . So t h a t I can't — I can't say t h a t ' s 

what I would consider conservative. 

Q. Okay. So then c o r r e c t me i f I'm wrong. The 

s t i t c h i n g numbers t h a t you gave — considered f o r a good 

i n s t a l l a t i o n was one pinhole per acre — I'm s o r r y , f o u r 

pinholes per acre, i n terms of defects i n i n s t a l l a t i o n , was 

what you would consider a good i n s t a l l a t i o n , and a poor 

i n s t a l l a t i o n would be 10 defects? 

A. Yes. 

Q. A l l r i g h t , and — but you're not — you're 

m a i n t a i n i n g t h a t t h a t ' s not a conservative assumption t h a t 

you made f o r your modeling? 

A. Yes, r i g h t . Based on values t h a t the HELP model 

provides — and those again are a c t u a l l y based on e m p i r i c a l 

observations — t h a t ' s how I came up w i t h these values. 

Ten i s a c t u a l l y on the low side f o r a poor i n s t a l l a t i o n . 

Q. Okay. But i n terms of the d e f e c t i v e — the 

defe c t s , t h e r e was an assumption made f o r your modeling 
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purposes a t some point? 

A. Yes. 

Q. Yes. Now I k i n d of l o s t you i n the discu s s i o n 

t h a t you had w i t h Mr. Brooks where you t r i e d t o c l a r i f y the 

5 0 0 0 - m i l l i g r a m s - p e r - l i t e r l e v e l f o r o n - s i t e deep-trench 

b u r i a l t h a t ' s i n the r u l e . That would be Section D. 

Why — do you know why — or maybe t h i s i s an 

ov e r s i g h t , t h a t under — on the o n - s i t e deep-trench b u r i a l 

your c h l o r i d e l e v e l s are reported a t m i l l i g r a m s per l i t e r , 

whereas i n other p a r t s of the r u l e they're r e p o r t e d a t 

m i l l i g r a m s per kilogram? 

A. Well, i t has t o do w i t h the — w i t h the SPLP, 

you're t e s t i n g the — what you a c t u a l l y t e s t i s the 

leaching s o l u t i o n . So when you're t e s t i n g t he s o l u t i o n , 

your t e s t i n g r e s u l t s or going t o be i n a mass per volume, 

and — so t h a t i t ' s — i n t h i s case, of course, m i l l i g r a m s 

per l i t e r of s o l u t i o n . 

Q. Okay, so I guess — I'm not a s c i e n t i s t , I'm j u s t 

a lawyer. T r y i n g t o f i g u r e out here, i n terms of the 

complexity of the r u l e , what operators have t o look a t f o r 

t e s t i n g r e s p o n s i b i l i t i e s i s c h l o r i d e concentrations, 

c o r r e c t ? 

A. Right. 

Q. And i s t h a t a s o l i d or a l i q u i d , or a mixture? 

A. Well, t h e y ' l l , of course, be o b t a i n i n g a sample 
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of s o l i d . The la b o r a t o r y w i l l take t h a t s o l i d and put i t 

i n t o a l i q u i d and r e p o r t those r e s u l t s as c o n s t i t u e n t s i n a 

l i q u i d . 

Q. Okay. But then again, I'm sor r y i f I l o s t you. 

The explanation f o r — f o r example, I'm j u s t l o o k i n g here 

a t another s e c t i o n of the r u l e . Waste excavation removal 

has a 250-milligram-per-kilogram c h l o r i d e concentra- — 

allowable c h l o r i d e concentration l e v e l . And y e t on your 

o n - s i t e deep-trench b u r i a l s e c t i o n of the r u l e , again, i t 

t a l k s about a 5 0 0 0 - m i l l i g r a m s - p e r - l i t e r c o n c e n t r a t i o n 

l e v e l . And maybe I'm j u s t l o s i n g you on your SPLP 

explanation. I s i t — I s the operator r e q u i r e d t o do a 

d i f f e r e n t t e s t f o r the o n - s i t e deep-trench b u r i a l , the SPLP 

modeling? 

A. Yes. 

Q. Okay, i s t h a t what you're saying? 

A. Yes. 

MS. FOSTER: Okay. A l l r i g h t , I don't b e l i e v e I 

have any f u r t h e r questions. 

CHAIRMAN FESMIRE: Mr. Carr? 

MS. FOSTER: Thank you. 

MR. CARR: No questions. 

CHAIRMAN FESMIRE: Mr. Frederick? 

MR. FREDERICK: I have several. 

CHAIRMAN FESMIRE: Okay. 
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MR. FREDERICK: I was hoping I ' d have longer t o 

read, t o organize them, but I ' l l do the best I can. 

EXAMINATION 

BY MR. FREDERICK: 

Q. You were asked a question about assumptions. You 

made a number of assumptions t o run your model. I s t h a t 

standard whenever you're doing a computer model, t h a t you 

make, and have t o make, assumptions? 

A. Yes, you want t o t r y t o mimic the r e a l w o r l d as 

c l o s e l y as you can, but you have t o do some assumptions a t 

l e a s t . 

Q. And were those assumptions based on your best 

p r o f e s s i o n a l judgment? 

A. Yes. 

Q. Okay. Now when you look a t the r e s u l t s — and i n 

general, your model p r e d i c t s t h a t a waste p i t t h a t ' s 

u n l i n e d w i l l leach out contaminants f a s t e r t o groundwater 

t h a t ' s 50 f e e t below the p i t than a l i n e d p i t w i t h the same 

l e v e l of contaminants. I s t h a t a t a l l s u r p r i s i n g t o you? 

A. No. 

Q. I s i t k i n d of a matter of common sense? 

A. Well, I would say yes. 

Q. Okay. And are you representing t h a t t h i s model 

i s going t o — t h a t every p i t i s going t o f o l l o w t h i s k i n d 

of gross model t h a t you've put together, or are you j u s t 
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t r y i n g t o get an idea — t r y i n g t o give the Commission an 

idea of what's going t o happen between l i n e d p i t s , u n l i n e d 

p i t s and p o o r l y l i n e d p i t s ? 

A. Well, you're c o r r e c t i n saying — of course, we 

want t o present something t o the Commission so t h e y ' l l have 

an idea. The modeling and u n c e r t a i n t y , of course, i s 

t h e r e . I t could be — come out much sooner or much longer, 

but — Well, I say much. Three t o f i v e times e i t h e r way. 

But — So t h i s i s t o give an idea. I could say — f o r any 

p a r t i c u l a r s i t e i t ' s going t o be e x a c t l y 80 years, I can't 

say t h a t , but — 

Q. Okay. A l l r i g h t . Now I'm going t o ask a s e r i e s 

of questions, and I ' l l j u s t say p i t . And i f there's a 

d i f f e r e n c e between the u n l i n e d p i t and the p o o r l y l i n e d p i t 

and the completely l i n e d p i t or deep-trench d i s p o s a l , j u s t 

t e l l me. 

I was curious about what moisture content you 

s t a r t e d out w i t h those — i n the p i t s . 

A. Well, the moisture content s t a r t e d out w i t h 

approximately 28 percent. And i f I can r e f e r — Yes, 28 

percent. 

Q. Okay. What's that? Why d i d you assume i t was 28 

percent? 

A. Well, t h a t ' s close t o — i t ' s a l i t t l e less than 

the f i e l d capacity of t h a t p a r t i c u l a r m a t e r i a l . I n 
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accordance w i t h the proposed r u l e , i t has t o pass the p a i n t 

f i l t e r l i q u i d s t e s t , which means t h a t i t can't be d r i p p i n g 

wet. F i e l d capacity i s a way t o express i f something w i l l 

be d r i p p i n g wet. I f i t can pass t h a t t e s t , then i t can go 

under our proposed r u l e i n t o the tre n c h . 

Q. So t h a t ' s the maximum moisture content — 

A. That i s the maximum. 

Q. — i t can have? Okay. 

And the i n f i l t r a t i o n , i s t h a t based on 

p r e c i p i t a t i o n i n the area, average p r e c i p i t a t i o n i n the 

area, or the r a i n gauge t h a t you happen t o use? I s i t also 

based on the p a t t e r n of p r e c i p i t a t i o n ? 

A. Yes. 

Q. Okay. Now the concentrations you used i n your 

model t o s t a r t out w i t h , d i d those match the f i e l d data? 

A. I'm so r r y , could you rephrase t h a t so I — 

Q. Sure. Mr. von Gonten c o l l e c t e d some data, I 

understand, and t r i e d t o determine what was i n a p i t . 

A. Right. 

Q. What might be i n a p i t . Did the concentrations 

he found i n h i s sampling, d i d those — were those i n l i n e 

w i t h your assumptions or not? 

A. Well, they were c e r t a i n l y w i t h i n the range t h a t I 

represented here, also i n c l u d i n g data t h a t we received from 

the i n d u s t r y committee. 
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Q. Okay. And the K s a t t h a t you used, the sat u r a t e d 

h y d r a u l i c c o n d u c t i v i t y , 1 times 10~ 3 centimeters per 

second? 

A. Yes. 

Q. Okay. And i s t h a t — That's f a i r l y 

r e p r e s e n t a t i v e of what you f i n d i n New Mexico i n these 

areas? 

A. Very r e p r e s e n t a t i v e , yes. 

Q. Okay. And I want t o go t o your f i g u r e s , and 

maybe you can put one on there t h a t show the spikes w i t h 

the u n l i n e d p i t , the poorly l i n e d p i t and the good l i n e r . 

Now, where the i n the groundwater are those 

concentrations i n r e l a t i o n t o the p i t ? 

A. Those are approximately one meter away. 

Q. Okay, downgradient, I take i t ? 

A. Down, yes. 

Q. A l l r i g h t . So one meter away, downgradient from 

the p i t ? 

A. Yes. 

Q. And I j u s t want t o c l a r i f y t h a t t h i s i s a p o i n t . 

You're not suggesting t h a t a — say f o r the n o - l i n e r a f t e r 

about — I don't know, about 100 years or 50 years, the 

contamination goes away, are you? 

A. No. 

Q. That's a t t h a t p o i n t t h a t — 
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A. Yes. 

Q. — t h a t the plume, i n f a c t , passes downgradient? 

A. Yes. 

Q. Did you do any modeling of how f a r i t passes 

downgradient, as i t s t e r m i n a l extension? 

A. No. 

Q. Okay. And I — j u s t f o r my c l a r i f i c a t i o n , when 

you put the waste i n the p i t and i t ' s 28-percent moisture 

and you've got i n f i l t r a t i o n coming i n , do you j u s t a l l o w 

t h a t t o d r a i n f o r 50 years? I s t h a t what you're 

simulating? 

A. Yes. 

Q. Okay, and then you t u r n i t o f f a f t e r 50 years? 

A. I t u r n i t o f f . 

Q. And when you say conservative assumption, you 

know, t h a t word means d i f f e r e n t t h i n g s i n d i f f e r e n t 

c o ntexts. And so when you say conservative, are you always 

meaning you're going t o overestimate a parameter, so I 

overestimate the impact t o groundwater, or do you mean i t 

d i f f e r e n t ways i n d i f f e r e n t contexts? 

A. Well, g e n e r a l l y we're going t o take what would be 

a t y p i c a l l y worst-case scenario, I don't want t o say worst. 

So i n t h i s context i t would be how — you know, parameter 

t h a t contamination would come out sooner than l a t e r . 

Q. Okay. So conservative u s u a l l y means t h i n g s 
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coming out sooner than l a t e r ? 

A. Yes. 

Q. Okay. And would i t be conservative — 

A. I f I could add t o t h a t , there were some 

assumptions t h a t we d i d not make, some other conservative 

assumptions t h a t we d i d not make, t h a t aren't r e f l e c t e d 

here, such as, the l i n e r could degrade i n less than 1000 

years. 

Q. Okay. Would i t be a more conservative assumption 

t o assume t h a t the wastes when they were b u r i e d were 

saturated? 

A. Yes. 

Q. Would i t be a more conservative assumption t o 

assume saturated c o n d u c t i v i t y of 10~ 2 centimeters per 

second? 

A. Yes. 

Q. I s t h a t an unheard-of saturated c o n d u c t i v i t y i n 

the s o i l ? 

A. No. 

Q. Okay. Would i t be a more conservative assumption 

t o assume greater concentrations of c h l o r i d e , and would 

g r e a t e r concentrations be unheard of? 

A. I t would be more conservative, and i t ' s not 

unheard o f . 

MR. FREDERICK: Okay, t h a t ' s a l l I have. 
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CHAIRMAN FESMIRE: Okay. Dr. Neeper, d i d you 

have any questions of t h i s witness? 

DR. NEEPER: Yes, we have a few questions. 

EXAMINATION 

BY DR. NEEPER: 

Q. I want t o c l a r i f y j u s t a few numbers t h a t you 

gave us. You had state d t h a t the i n i t i a l s o i l i n your p i t 

was 28-percent moisture. I s t h a t a vo l u m e t r i c or a 

gra v i m e t r i c ? 

A. Sorry. I n the waste i t ' s 2 8 percent, the waste 

going i n t o the p i t — or, s o r r y , i n t o the t r e n c h , and i n 

t h i s case also i n t o the p i t , scenario — t h a t waste i s 28 

percent, and t h a t ' s volumetric. 

Q. Volumetric? 

A. Yes. 

Q. And another number has caused confusion, and t h a t 

i s the 5000 m i l l i g r a m s per l i t e r t h a t i s a h y p o t h e t i c a l 

outcome of the SPLP leach t e s t . Did I understand 

c o r r e c t l y , you said i t ' s — you have a r u l e , a r u l e of 

thumb, i n which 5000 m i l l i g r a m s per l i t e r t h e r e would be 

equ i v a l e n t t o 100,000 m i l l i g r a m s per kilogram on a s o i l 

sample? 

A. Right. 

Q. And i s t h a t your own number t h a t you have 

c a l c u l a t e d f o r m a t e r i a l p r o p e r t i e s , or i s t h a t a 
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p r o f e s s i o n a l r u l e of thumb? 

A. Well, i t ' s j u s t a matter of the a n a l y t i c a l 

procedure, assuming — and I'm assuming c h l o r i d e being — 

as I say, assuming a l l the c h l o r i d e s i n t h a t sample would 

be a v a i l a b l e f o r t h a t s o l u t i o n , t o d i s s o l v e i n t h a t 

s o l u t i o n , t h a t leaching s o l u t i o n . And f o r c h l o r i d e t h a t ' s 

probably going t o be t r u e . 

Q. So t h a t i s your number f o r any conservative 

s o l u t e ; s o l u t e you do not lose does not remain i n the 

l i n e r ? 

A. Right. 

Q. There's s t i l l a confusion on the model. I n your 

model, does a l l moisture release and a l l contaminant 

release stop a t the bottom of the buried waste a t 50 years, 

or i s i t j u s t the contaminant release t h a t stops? 

A. Well, f o r the model i t stops f o r the contaminant 

release. 

Q. So water continues t o go through your 

h y p o t h e t i c a l buried waste, i t j u s t does not accumulate more 

contaminant on the way through? 

A. Correct. 

Q. I n other words, co n t i n u i n g water, f o l l o w i n g the 

plume going down here? 

A. Correct. 

Q. I s the plume then characterized mostly as a 
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sa t u r a t e d f l o w or an unsaturated flow? 

A. D e f i n i t e l y unsaturated flow. 

Q. I f i t ' s an unsaturated f l o w , d i d you consider 

d i f f e r e n t s o i l c h a r a c t e r i s t i c s i n a d d i t i o n t o the s a t u r a t e d 

h y d r a u l i c c o n d u c t i v i t y ? Did you consider other 

c h a r a c t e r i s t i c s such as d i f f e r e n t s u c t i o n p r o p e r t i e s ? Some 

people would c a l l those the van Genuchten r e l a t i o n s h i p . 

A. Yes. 

Q. And d i d they impact the r e s u l t s i n any way? 

A. Well, again, t h a t ' s one of the — what I would 

c a l l nonsensitive parameters, given the release f l u x e s t h a t 

we had demonstrated from HELP, I d i d a s e n s i t i v i t y check on 

the van Genuchten parameters and went from, you know, one 

t o another, and what I saw was changes i n orders of 

magnitude i n the van Genuchten parameters t o r e s u l t i n 

about a three-percent d i f f e r e n c e i n — 

Q. So s o i l s u c t i o n , i n summary, then, i s a very 

i n s e n s i t i v e parameter — 

A. Yes. 

Q. — i n your model? 

A. Yes. 

DR. NEEPER: Thank you. 

CHAIRMAN FESMIRE: Mr. Huffaker, do you have any 

questions? 

MR. HUFFAKER: No. 
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CHAIRMAN FESMIRE: Commissioner Bailey? 

EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. I f I understand you c o r r e c t l y , inputs i n t o the 

HELP program — the outputs from t h a t become the i n p u t s f o r 

the MULTIMED program? 

A. That's c o r r e c t . 

Q. So any e r r o r s i n judgment f o r the i n p u t s of the 

HELP program would compound and create f a u l t s or e r r o r s i n 

the outputs of the MULTIMED program? 

A. I ' d — I guess I would back up j u s t a l i t t l e b i t , 

i f I may. The advantage or the reason why we use the HELP 

model i s because we have data, a c t u a l r e a l - w o r l d data, i n 

the form of p r e c i p i t a t i o n , which i s of course the most 

important i n p u t i n t o HELP. So what you're s t a t i n g , I would 

have t o say, i s c o r r e c t . 

But on the other hand, the reason we're using 

HELP i s because i t ' s such a good t o o l , because i t can 

accept the r e a l - w o r l d data. 

Q. I t so happens t h a t I l i v e d f o r many years midway 

between Pagosa Springs, Colorado, and Chama, New Mexico, 

and Dulce happened t o be on my daughter's school bus r o u t e . 

So I know Dulce very w e l l . 

How would you describe the v e g e t a t i o n around 

Dulce? T a l l pine t r e e s , t h i c k grass, p r e t t y w e l l vegetated 
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w i t h mountain or submountain-type vegetation? 

A. Yes, I would say t h a t i t ' s g e n e r a l l y ponderosa — 

pinon, ponderosa. 

Q. Vegetation t h a t r equires q u i t e a b i t of moisture 

compared t o cactus or P-J-type ve g e t a t i o n l o c a t i o n s , r i g h t ? 

A. Yes. 

Q. There's even a couple of n a t u r a l lakes i n through 

t h a t area. Did you see those? They're p r e t t y . 

A. Yes. 

Q. Nice f i s h i n g there too. Which t e l l s me t h a t your 

statements t h a t Dulce p r e c i p i t a t i o n records are t y p i c a l of 

the San Juan Basin i s debatable. 

A. Well, I mean, I can say from personal experience 

t h a t I have been t o p i t l o c a t i o n s t h a t had s i m i l a r 

v e g e t a t i o n as the Dulce area. But what we're saying here 

— what we're t r y i n g t o say, i s t h a t there's — what we 

modeled i s a t y p i c a l — where i t could occur. I'm not 

saying i t ' s the best l o c a t i o n , and you can't even r e a l l y 

say i t ' s the worst l o c a t i o n i n the s t a t e where a p i t might 

end up, but we're saying t h i s i s t y p i c a l l o c a t i o n t h a t 

could occur. 

Q. But i t ' s not t y p i c a l of San Juan Basin, which 

extends south through McKinley County, Rio A r r i b a County, 

those areas t h a t we don't associate w i t h t a l l pine t r e e s 

and t h i c k grass, n a t u r a l lakes? 
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A. Well, as I said, I've been t o l o c a t i o n s — I 

t h i n k even some of our photographs might d e p i c t t h a t very 

v e g e t a t i o n t h a t you're speaking of i n the northwest. 

Q. I n some areas. 

A. Yes. 

Q. Would t h a t imply t h a t maybe the s o i l s are a 

l i t t l e d i f f e r e n t around Dulce than they around, say, 

Farmington? 

A. C e r t a i n l y every s i t e , you know, i s going t o have 

some d i f f e r e n t c h a r a c t e r i s t i c s t o t h a t s o i l . 

Q. And the i n f i l t r a t i o n r a t e s may be d i f f e r e n t ? 

A. Yes, and I t h i n k our modeling r e f l e c t e d t h a t . 

Q. So when we look a t the inputs f o r t he weather 

data, the d a i l y p r e c i p i t a t i o n i n Dulce i s probably very 

d i f f e r e n t , i n my opinion, from the r e s t of the San Juan 

Basin. The d a i l y temperatures — I know f o r sure i t ' s 

c older t h e r e . I l i v e d through w i n t e r s t h e r e , I know i t ' s 

c o l d . 

Now the sol a r r a d i a t i o n index may be higher, 

simply because of an e l e v a t i o n d i f f e r e n c e , maybe. S o i l s 

may be s l i g h t l y — i n f i l t r a t i o n r a t e s may be s l i g h t l y 

d i f f e r e n t . 

So these questionable areas may be compounded t o 

make a d i f f e r e n c e , a s i g n i f i c a n t d i f f e r e n c e i n the MULTIMED 

model; i s t h a t not r i g h t ? 
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A. Well, as the modeling i n d i c a t e s , t h e r e i s a 

d i f f e r e n c e i n i n f i l t r a t i o n r a t e s between, say, the Permian 

Basin and the San Juan Basin, even though — and t h a t i s , 

of course — t h a t San Juan Basin i n f i l t r a t i o n r a t e i s 

lower, even though the p r e c i p i t a t i o n i s higher f o r t h i s 

p a r t i c u l a r recording s t a t i o n we used, Dulce. So we d i d 

capture t h a t i n our modeling. 

Q. Quite a l o t of your time i s devoted t o u n l i n e d 

p i t s and b u r i a l of u n l i n e d p i t s , which would i n c l u d e 

d r i l l i n g p i t s ? 

A. Yes, and I should s t a t e t h a t t h i s was r e a l l y t o 

model d r i l l i n g p i t s , and the closure of d r i l l i n g p i t s . 

Q. I may sound l i k e a broken record, but the c u r r e n t 

Rule 50 has a very c l e a r p r o h i b i t i o n against u n l i n e d 

d r i l l i n g p i t s . I can quote i t : D r i l l i n g p i t s , workover 

p i t s . Each d r i l l i n g p i t or workover p i t s h a l l c o n t a i n a t a 

minimum a s i n g l e l i n e r appropriate f o r c o n d i t i o n s a t the 

s i t e . 

Higher up i n the r u l e i t says, A f t e r A p r i l 15th, 

2004, operators s h a l l o b t a i n a permit before c o n s t r u c t i n g a 

p i t or a below-grade tank. 

So there should be no d r i l l i n g p i t s developed 

w i t h i n the l a s t three years, three and a h a l f years, t h a t 

are u n l i n e d , according — i f OCD would enforce Rule 50? 

A. That's c e r t a i n l y c o r r e c t . And what my p o i n t was 
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w i t h showing those unlined and l i n e d , but a f t e r c l o s u r e , 

t h a t l i n e r becomes v i r t u a l l y unprotectable, unusable, as 

f a r as p r o t e c t i o n f o r flows, l i n e d — low closed p i t 

contents, t o have moisture a v a i l a b l e , i t no longer e x i s t s 

i n the sense of i t s o r i g i n a l purpose. 

Q. But some of your scenarios t a l k about u n l i n e d 

deep-trench p i t s . That's not allowed a t a l l , e i t h e r under 

Rule 50 or i n the proposed r u l e . 

A. I'm sorr y , could you repeat t h a t ? 

Q. I t h i n k t h a t I saw some of your s l i d e s which 

t a l k e d about deep-trench b u r i a l w i t h c a l c u l a t i o n s about 

u n l i n e d . But no unl i n e d deep-trench b u r i a l p i t s would be 

allowed — 

A. Right — 

Q. — e i t h e r — under e i t h e r r u l e ? 

A. Right. Well, I d i d n ' t — what I'm — I'm saying 

they may o r i g i n a l l y have been l i n e d when they were a c t i v e . 

But as they closed them, through t h a t process the l i n e r i s 

destroyed t o the p o i n t where i t ' s v i r t u a l l y nonexistent. 

Q. I ' l l j u s t have t o go on record t h a t I disagree 

s t r o n g l y w i t h your use of Dulce i n your c a l c u l a t i o n s as 

inp u t s f o r the models as being t y p i c a l of San Juan Basin 

c o n d i t i o n s . But t h a t ' s a l l I've got t o say. 

A. I f I could respond? 

Q. Sure. 
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A. We d i d n ' t t r y t o f i n d an average throughout. 

What we want t o do i s the t y p i c a l worst case f o r those 

areas. Hence I would use the worst case i n the s t a t e , or 

even the worst case i n those basins, but i t ' s what could 

occur where we could f i n d p i t s . That's what we have t o 

address i n t h i s p a r t i c u l a r r u l e . 

Q. I have one more idea. Some of the members of the 

p u b l i c , who may be l i s t e n i n g , may ask themselves the 

question, How much of the p i t contents would be biodegraded 

w i t h i n your model scenarios? 

A. That wasn't accounted f o r i n the model. We were, 

of course, modeling c h l o r i d e concentrations i n a release. 

Q. I'm j u s t t r y i n g t o t h i n k of questions t h a t the 

p u b l i c may have as f a r some of those chemicals t h a t were 

found i n the analyses, as t o whether or not — w e l l , they 

should know t h a t the p l a s t i c would not be sub j e c t t o 

biodegradation, r i g h t ? But some of the organic chemicals 

t h a t are found i n those samples, you would expect them t o 

biodegrade over time? 

A. Depending on the compounds, yes. 

COMMISSIONER BAILEY: Okay, thank you. 

CHAIRMAN FESMIRE: Why don't we go ahead and take 

a 10-minute break, s t a r t back a t f i v e o'clock. We'll 

f i n i s h w i t h Mr. Hansen and h o p e f u l l y s t a r t — I s i t Mr. 

Jones next? 
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MR. BROOKS: Yes, Mr. Jones w i l l be our next 

witness, Mr. Chairman. 

(Thereupon, a recess was taken a t 4:48 p.m.) 

(The f o l l o w i n g proceedings had a t 5:00 p.m.) 

CHAIRMAN FESMIRE: Let's go back on the record. 

Let the record r e f l e c t t h a t i t i s 5:00 p.m. on Wednesday, 

November 7th, 2007. This i s a c o n t i n u a t i o n of Case Number 

14,015 before the O i l Conservation Commission. The record 

should r e f l e c t t h a t the three Commissioners, Commissioner 

B a i l e y , Commissioner Olson and Commissioner Fesmire are a l l 

present. We t h e r e f o r e have a quorum. 

And we w i l l continue w i t h the cross-examination 

of Mr. Ed Hansen. I believe Commissioner B a i l e y has a 

question t o ask? 

COMMISSIONER BAILEY: During the break I was able 

t o get someone t o go on l i n e — the at t o r n e y s may need t o 

have t h i s — t o look a t Dulce, New Mexico, which you have 

used as a reference p o i n t as t y p i c a l of the San Juan Basin. 

On t h i s map, which i s a v a i l a b l e on the website — 

i t ' s p u b l i c l y a v a i l a b l e , and i t does show the topography of 

the area surrounding Dulce, New Mexico — the red l i n e i s 

Highway 64, the blue l i n e t h a t you see running e r r a t i c a l l y 

from n o r t h t o south i s the s u r f i c i a l d e s i g n a t i o n f o r the 

San Juan Basin, which i s t o the west of Dulce, which i s 

outside of the San Juan Basin, according t o s u r f i c i a l 
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geology. 

So I t r u l y question the use of any i n f o r m a t i o n 

used f o r Dulce as p a r t of the modeling. 

CHAIRMAN FESMIRE: I s t h a t a l l ? 

COMMISSIONER BAILEY: That's a l l . 

CHAIRMAN FESMIRE: Commissioner Olson, I wish — 

I b e l i e v e you had some questions? 

COMMISSIONER OLSON: Yes, I do. 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. And maybe I ' l l go f i r s t t o the weather data. You 

were t a l k i n g about t h a t on Dulce. And I guess, being 

f a m i l i a r w i t h some modeling myself, I guess what — i s what 

you're t r y i n g t o represent here t h a t Dulce i s a worst-case 

w i t h higher p r e c i p i t a t i o n ? 

A. Well, I can't say i t ' s the worst case, i t i s what 

would be t y p i c a l , where we t y p i c a l l y f i n d , or could f i n d , 

p i t s w i t h s i m i l a r p r e c i p i t a t i o n area or s i t e . 

Q. But i t may be wetter than, say, Farmington? 

A. C e r t a i n l y . 

Q. So i f i t ' s wetter, i t i s — there's a higher 

p r o b a b i l i t y f o r leachate generation g e t t i n g t o groundwater 

because there's more moisture moving i n the s o i l p r o f i l e ? 

A. That's c o r r e c t . 

Q. So i f you model something f o r Dulce, and i f i t ' s 
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going t o work there, i t then should work i n a d r i e r 

environment as w e l l , because t h i s would be a worst-case 

scenario, wouldn't i t ? 

A. T y p i c a l l y , yes. 

Q. And coming back t o — I guess Commissioner B a i l e y 

was b r i n g i n g up some of the th i n g s t h a t are biodegradable 

t h a t may be i n the p i t s , which I guess would i n c l u d e t h i n g s 

l i k e the hydrocarbons, correct? 

A. Correct. 

Q. I s c h l o r i d e considered a biodegradable 

contaminant? 

A. No. 

Q. I s n ' t i t u s u a l l y used as a conservative t r a c e r , 

j u s t f o r t h a t purpose, because i t does not biodegrade? 

A. That's t r u e . 

Q. So are you using, then, c h l o r i d e i n your 

modeling, and again t o model what the worst-case scenario 

is? 

A. For t y p i c a l r e a l - w o r l d — what could be allowed 

under our proposed r u l e , yes. 

Q. Okay, thank you. And then I want t o see i f I 

understand a couple other t h i n g s . 

For what you're proposing here i s t h a t you can 

leave 5000 m i l l i g r a m s per kilogram of c h l o r i d e i n a deep-

tr e n c h b u r i a l , and t h a t ' s measured by SPLP; i s t h a t 
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A. I t ' s 5000 m i l l i g r a m s per l i t e r , and t h a t ' s the 

t e s t r e s u l t — 

Q. Excuse me — 

A. — t h a t we requi r e d , yes. 

Q. So e s s e n t i a l l y t h a t would equate t o being able t o 

leave approximately 100,000 m i l l i g r a m s per kil o g r a m of 

c h l o r i d e i n the s o i l ? 

A. I n the -— 

Q. Or i n the waste, excuse me. 

A. Right, waste, yes. 

Q. Okay. And I guess what I've seen from the 

sampling on page 16, and t h a t would — a l o t of the 

d r i l l i n g p i t s sampled would already meet the c h l o r i d e 

c r i t e r i a w i t h some — w i t h a few exceptions, a t l e a s t from 

what was sampled so f a r ; i s t h a t correct? 

A. That's c o r r e c t . 

Q. So they wouldn't even need any treatment, then, 

they'd j u s t be able t o dispose of d i r e c t l y i n a deep-lined 

b u r i a l — 

A. Well, i t again would have t o pass the p a i n t 

f i l t e r l i q u i d s t e s t , so the assumption i s some treatment 

would be r e q u i r e d . 

Q. Okay, j u s t t o pass the p a i n t f i l t e r t e s t . Okay. 

A. Regarding c h l o r i d e s . 
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Q. And then going t o your modeling r e s u l t s , i t seems 

l i k e — I j u s t want t o see i f I — something k i n d of popped 

out, and I want t o see i f I understand t h i s . I t seems l i k e 

there's a — i f I look a t page 18 and compare i t t o page 

20, i s there a l i n e a r r e l a t i o n s h i p between the i n i t i a l 

c o n c e n t r a t i o n and the c h l o r i d e c oncentration t h a t you see 

i n groundwater? I t seems l i k e you have 10,000 m i l l i g r a m s 

per l i t e r , i n i t i a l concentration, as you don on page 18 — 

i t seems l i k e i f you increase t h a t t o 100,000 i t would j u s t 

be 10 times more c h l o r i d e i n groundwater; i s t h a t c o r r e c t ? 

A. That's approximately t r u e , yes. I mean, there's 

a s l i g h t d i f f e r e n c e , but yes. 

Q. Okay. Does the same t h i n g happen w i t h — I was 

l o o k i n g a t page 21 — I don't know i f i t ' s 21 or i f i t ' s 

26. 

Maybe j u s t looking a t page 26, I guess, because 

you have some m u l t i p l e p l o t s , but i t appears t h a t there's 

also a l i n e a r r e l a t i o n s h i p between depth t o groundwater and 

the time t h a t the contaminants are going t o get t o 

groundwater? I t looks l i k e you've got 50 f e e t t o 

groundwater, you've got around — I'm l o o k i n g a t the poor 

l i n e r peak, you've got about, you know, 700 years roughly, 

and then i t looks l i k e — w e l l , maybe not. I f you've got 

probably — i f you've got 100 f e e t t o groundwater, i t ' s 

approximately double t h a t , i t looks l i k e , a t around 1400 or 
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so. So i t appears t o be a l i n e r r e l a t i o n s h i p t h e r e as 

w e ll? 

A. Yes. 

Q. Okay. And — Oh, something I n o t i c e d on a couple 

of your s l i d e s . On page 21 and page 31, you're showing 

the — i s t h a t dark l i n e supposed t o be the c h l o r i d e 

standard, t h a t goes h o r i z o n t a l l y ? 

A. The pink l i n e ? 

Q. Let's see, r i g h t there, i f I look a t t h a t p u r p l e 

l i n e or whatever — pink l i n e — 

A. Yeah — 

Q. — or whatever — 

A. — r i g h t . 

Q. — t h a t i s . Because you're l i s t i n g t h a t as 

c h l o r i d e standard, and the c h l o r i d e standard i s a c t u a l l y 

250? 

A. Yes, and we're assuming t h a t there's two hundred-

— I'm s o r r y , - f i f t y m i l l i g r a m s per l i t e r , so of course 250 

minus what's already i n the groundwater i s when a release 

w i l l increase the concentration enough t o exceed t h a t 250. 

So even though I have the l i n e set a t 2 00, i t ' s assuming 

t h a t there's already 50 m i l l i g r a m s per l i t e r — i t could be 

n a t u r a l l y o c c u r r i n g or from another contaminant source. 

Q. But t y p i c a l l y t h a t would be — you say i t ' s — 

you're accounting f o r about 15 m i l l i g r a m s per l i t e r 
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background, then i n the s o i l ? 

A. I n the groundwater, yes. 

Q. Oh, i n the groundwater. Okay. So t h a t way you 

can add an a d d i t i o n a l 200, i s what you're modeling here? 

A. Right. 

Q. And not break the standard? 

A. (Nods) 

Q. Okay, thanks. 

And I guess I look a t page 34, you're t a l k i n g 

about your modeling being good f o r showing p r o t e c t i o n s on 

o n - s i t e deep b u r i a l of the 50-foot depth t o water of about 

1000 years; i s t h a t correct? I t ' s probably number 35. 

A. T h i r t y - t h r e e . 

Q. T h i r t y - t h r e e ? Yeah, r i g h t t h e r e . 

A. That's c o r r e c t . 

Q. And I guess, do you know of any l i n e r 

manufacturer t h a t w i l l guarantee t h e i r l i n e r f o r 1000 

years? 

A. I don't. 

Q. That's a no, then? I s t h a t — 

(Laughter) 

A. That's a no. I don't know of any l i n e r 

manufacturer t h a t w i l l guarantee i t — 

Q. Okay. 

A. — f o r 1000 years, no. 
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COMMISSIONER OLSON: Okay, t h a t ' s a l l I have. 

EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. Mr. Hansen, c a r r y i n g on t h a t theme, what i s the 

design l i f e of those l i n e r s t h a t you would use, say, i n a 

deep-trench b u r i a l ? 

A. Well, of course we're hoping t h a t they w i l l l a s t 

1000 years. We don't know — There have been some st u d i e s 

t o i n d i c a t e t h a t i t could be as short a time as 270 years, 

would be the l i f e s p a n of a p l a s t i c l i n e r , but — 

Q. Okay. And a t t h a t p o i n t your l i n e r f a i l s and you 

— your modeling i s k i n d of — i n t e r r u p t e d , I guess, would 

be the way t o put i t . I t a l l of a suddenly becomes a no-

l i n e r case f o r the remaining — 

A. Yes. 

Q. Okay. And looking a t the n o - l i n e r cases, some of 

the t h i n g s t h a t d i s t u r b me, am I r i g h t — am I reading t h i s 

c o r r e c t ? I f there i s no l i n e r and you j u s t bury i t i n 

place — and we're looking — granted f o r a depth t o water 

of about 50 f o o t , but we're looking a t a median of about 8 0 

years before we get the contamination; i s t h a t c o r r e c t ? 

A. Well, the median here i s among these d i f f e r e n t 

depths t o groundwater. What was modeled was something less 

than 8 0 years, but — 

Q. So t h a t concerns me, because i n most p a r t s of New 
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Mexico we've been doing t h i s f o r about 80 years. Are we 

going t o , i n the near f u t u r e , see a rash of groundwater 

contamination cases t h a t are j u s t now s t a r t i n g t o appear? 

A. I mean, some of those might be a t gre a t e r depths 

than 50 f e e t , but some of them might be l e s s , so I would 

say yes, they — I mean, they're going t o be somewhere i n 

t h a t range, 180, a hundred f e e t , so... 

Q. Okay. And i f the l i n e r s i n a deep-trench b u r i a l 

f a i l or — the studies you mentioned show about a 270-year 

l i f e , and then you add the — and I r e a l i z e i t wouldn't be 

a d i r e c t add, but you have the 80 years f o r the n o - l i n e r 

case. We're loo k i n g a t a p r e t t y s i g n i f i c a n t t h r e a t t o our 

water, even i f we use deep-trench b u r i a l , a f t e r , say, 3 50 

years; i s t h a t correct? 

A. That's c o r r e c t . 

Q. A c t u a l l y p r i o r t o 350 years? 

A. Well, assuming we do about 50 years — s o r r y , 50 

f e e t — 

Q. Right. 

A. — i t would probably be i n the 350-year range. 

Q. So a l l we're doing, even w i t h the deep-trench 

b u r i a l , i s buying time, huh? 

A. That's c o r r e c t . 

Q. I t h i n k I was understanding what you were saying 

when you made the statement they were o r i g i n a l l y l i n e d when 
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a c t i v e , but closure i n New Mexico — and we were t a l k i n g 

about the northwest p a r t of New Mexico — makes them 

t o t a l l y i n e f f e c t i v e . Are you t a l k i n g about when you take 

t h a t l i n e r and cut o f f the exposed p a r t of i t , put i t i n t o 

the p i t and then j u s t bury i t ? I s t h a t the closu r e 

procedure you were t a l k i n g about? 

A. Well, i f t h a t were the only t h i n g t h a t was done, 

then maybe the p l a s t i c would remain i n t a c t . But of course 

what's done i s t h a t there's some mixing of the p i t contents 

w i t h s o i l s , and t h a t ' s bound t o destroy the l i n e r . Even 

pushing d i r t over p l a s t i c w i l l d i s t u r b i t enough t o 

po s s i b l y r i p or te a r the l i n e r — 

Q. And — 

A. — and I say t h a t from personal observation, 

l a n d f i l l l i n e r i n s t a l l a t i o n . 

Q. So i n essence, the b u r i a l s we have i n the 

northwest t h a t are i n areas t h a t show about 50 f o o t t o 

water, since we've been d r i l l i n g up t h e r e , you know, f o r — 

what, since 1920s, we're l i a b l e t o see a s i g n i f i c a n t 

increase i n groundwater contamination up the r e due t o o i l 

and gas operations; i s t h a t correct? 

A. C e r t a i n l y t h a t p o t e n t i a l , yes. 

CHAIRMAN FESMIRE: Okay. Mr. Brooks, do you have 

any r e d i r e c t of t h i s witness? 

MR. BROOKS: B r i e f l y , yes, your Honor. 
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REDIRECT EXAMINATION 

BY MR. BROOKS: 

Q. Mr. Hansen, Ms. Foster asked you about the 

observations you made about the number of defects t h a t 

might be — t h a t you might expect t o be encountered i n the 

l i n e r . Was t h a t an assumption you made, or i s t h a t an 

assumption t h a t ' s b u i l t i n t o the HELP model procedure? 

A. Well, t h a t ' s an assumption t h a t the HELP model 

gives guidance on, based on e m p i r i c a l s t u d i e s made of 

i n s t a l l a t i o n of l i n e r s . 

Q. So i s t h a t an inp u t parameter, or i s t h a t p a r t of 

the model? 

A. That's an input parameter. 

Q. Okay. Mr. Frederick, asked you some questions 

about the f a c t t h a t i t could — the contamination could 

reach groundwater i n q u a n t i t i e s s u f f i c i e n t t o cause i t t o 

exceed standards f a s t e r than your model p r e d i c t s . Do you 

r e c a l l t h a t ? 

A. Yes. 

Q. Now as an example of t h a t , would an instance of 

t h a t be t h a t the contaminant — instead of having a 

homogeneous c h a r a c t e r i z a t i o n i n the vadose zone, t h a t you 

had p r e f e r r e d pathways which the contamination could 

t r a v e l ? 

A. I f there are p r e f e r r e d pathways — and i t ' s very 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

803 

l i k e l y t h ere w i l l be over 50 f e e t of vadose zone — i t 

could t r a v e l — moisture could t r a v e l f a s t e r through those 

p r e f e r e n t i a l pathways. 

Q. Are there f a i r l y — are there — I n general 

terms, are there a f a i r l y large number of places where 

moisture tends t o move along p r e f e r r e d pathways? 

A. Yes. 

Q. So t h a t ' s not a r e a l uncommon s i t u a t i o n ? 

A. That's t r u e . 

Q. Okay. Did you take anything from Dulce, New 

Mexico, other than p r e c i p i t a t i o n l evels? 

A. Temperatures. 

Q. Okay. But what about s o i l c h a r a c t e r i s t i c s ? 

A. No. 

Q. And what were those — where were those d e r i v e d 

from? 

A. Those were from my p r o f e s s i o n a l experience 

regarding, say, h y d r a u l i c c o n d u c t i v i t y or e f f e c t i v e 

p o r o s i t y , developed from — w e l l , a c t u a l l y Dr. Lane Porter 

and I came up w i t h a formula t o d e r i v e e f f e c t i v e p o r o s i t y 

f o r c o n sidering a w e t t i n g zone going down through the 

vadose zone. 

Q. Okay. For your — With regard t o Commissioner 

Bailey's assumption about — or statement about the 

requirement f o r d r i l l i n g p i t s t o be l i n e d , are you f a m i l i a r 
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w i t h — s u f f i c i e n t l y f a m i l i a r w i t h Rule 50, are you aware 

of whether or not i t requires the i n t e g r i t y of t h a t l i n e r 

t o be maintained a t the time of closure? 

A. No. 

Q. Are you f a m i l i a r enough w i t h Rule 50 — Are you 

aware of whether or not Rule 50 re q u i r e s t h a t any k i n d of 

t e s t i n g under the l i n e r a t the time of closure t o see i f 

the l i n e r has been compromised? 

A. I'm not aware of any t e s t i n g requirements. I 

be l i e v e there's not t e s t i n g requirements. 

Q. Okay. Well, the D i v i s i o n w i l l o f f e r testimony on 

t h i s s u b ject from another witness, but f o r the purpose of 

order of witnesses I'm going t o ask you t o assume f o r 

purposes of my question t h a t the l i n e r requirement f o r 

d r i l l i n g p i t s i n Rule 50 does not have any s p e c i f i c 

p r o v i s i o n t h a t would r e q u i r e the l i n e r i n t e g r i t y t o be 

maintained a f t e r closure and t h a t i t does not have any 

s p e c i f i c p r o j e c t i o n — 

MS. FOSTER: Objection. Mr. Chairman, i s t h i s 

meant t o be a hypothetical? I s t h i s a statement of f a c t 

from Mr. Brooks? I'm not q u i t e sure what — 

CHAIRMAN FESMIRE: No, he said p r e t t y c l e a r l y 

t h a t i t was a h y p o t h e t i c a l , and the witness was t o assume 

f o r the purposes of generating a p r o f e s s i o n a l o p i n i o n . 

I ' l l o v e r r u l e the o b j e c t i o n . 
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MS. FOSTER: Okay. 

MR. BROOKS: Thank you, Mr. Chairman. 

Q. (By Mr. Brooks) Okay, l e t me s t a r t over again. 

I ask you t o assume f o r purposes of t h i s question t h a t Rule 

50 — the requirement f o r a l i n e r f o r a d r i l l i n g p i t i n 

Rule 50 does not contain any s p e c i f i c p r o v i s i o n r e q u i r i n g 

t h a t the l i n e r i n t e g r i t y be maintained f o l l o w i n g c l o s u r e , 

and f u r t h e r t h a t Rule 50 requirement f o r a l i n e r f o r 

d r i l l i n g p i t s does not contain any s p e c i f i c p r o v i s i o n 

— or t h a t Rule 50 does not contain any s p e c i f i c p r o v i s i o n 

r e q u i r i n g the contaminant l e v e l s under d r i l l i n g p i t s t o be 

measured a t the time of closure t o see i f the l i n e r has 

been compromised. 

Now making those assumptions, i s your modeling 

r e l e v a n t t o p r e d i c t i n g — i s your modeling — the p o r t i o n 

of your modeling t h a t deals w i t h u n l i n e d p i t s r e l e v a n t t o 

p r e d i c t i n g the time f o r contaminant t r a v e l from d r i l l i n g 

p i t s i n the northwest, even i f those d r i l l i n g p i t s are i n 

f a c t l i n e d a t the time they're i n operation? 

A. Yes, because there could be a release even 

through those l i n e d p i t s , there could be some breach i n 

t h a t l i n e r t h a t would create a release and having p o s s i b l e 

contamination go through the vadose zone i n t o groundwater. 

Q. Now was the purpose of your modeling t o p r e d i c t 

what would happen during the time a p i t — a d r i l l i n g p i t 
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i s i n operation and being used f o r d r i l l i n g f l u i d s , or was 

i t t o p r e d i c t what would happen f o l l o w i n g closure? 

A. Following closure. 

MR. BROOKS: I believe t h a t ' s a l l my questions, 

Mr. Chairman. 

CHAIRMAN FESMIRE: Okay. Ms. Foster, do you have 

any recross on the subjects of the r e d i r e c t ? 

MS. FOSTER: I do, I do. 

RECROSS-EXAMINATION 

BY MS. FOSTER: 

Q. Mr. Hansen, concerning the h y p o t h e t i c a l t h a t Mr. 

Brooks gave you and contamination l e v e l s i n terms of 

m i g r a t i o n of those contaminants, i s th e r e a c o r r e l a t i o n 

between the p r e c i p i t a t i o n l e v e l s and contamination t r a v e l ? 

A. Well, yes. Yes. 

Q. Yes. And do you know what t h a t r a t i o i s ? 

A. Well, as we saw, even — through the modeling, 

even though you can have a higher p r e c i p i t a t i o n , you could 

have p o s s i b l y lower i n f i l t r a t i o n r a t e . But as f a r as a 

d i r e c t r a t i o , t h a t ' s — I guess the beauty of the HELP 

model i s t h a t i t can take i n t o account what the d a i l y 

p r e c i p i t a t i o n would be and account f o r t h i n g s l i k e 

evaporation and t r a n s p i r a t i o n . 

Q. But the d a i l y HELP — the HELP model, one of the 

f a c t o r s t h a t you do have t o in p u t i s the weather, c o r r e c t ? 
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A. Correct. 

Q. Right? And on your weather numbers, i s 

p r e c i p i t a t i o n an issue i n p i c k i n g your weather numbers? 

A. I guess I don't — I mean, we d i d n ' t — I mean, 

we j u s t chose those t o give us a t y p i c a l worst case, but we 

d i d n ' t --

Q. Okay, w e l l — 

A. — t r y and f i n d the worst case. 

Q. I understand t h a t , and t h a t ' s been repeated a 

couple of times, but d i d you not — and t h i s w i l l be my 

l a s t question. Did you not pi c k Dulce, New Mexico, and 

Hobbs, New Mexico, because t h a t was on the east side of the 

basins, which tend t o have more p r e c i p i t a t i o n ? 

A. To give us the t y p i c a l — yes — 

Q. Okay. 

A. — f o r trenches. 

MS. FOSTER: I have no f u r t h e r questions. Thank 

you. 

CHAIRMAN FESMIRE: Mr. Hiser? 

RECROSS-EXAMINATION 

BY MR. HISER: 

Q. Mr. Hansen, Mr. Brooks asked you a couple of 

questions about everybody's f a v o r i t e t o p i c , which i s 

p r e f e r e n t i a l pathways. And having r a i s e d t h a t t o p i c — 

which means, of course, t h a t I now have t o t a l k about t h a t 
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t o p i c as w e l l — i f i n f i l t r a t i o n r a t e s or the recharge 

r a t e s were determined e m p i r i c a l l y f o r the model i n p u t 

parameter — say f o r example, by example, r e g i o n a l a q u i f e r 

recharge or studies of the rates over larg e areas — 

wouldn't t h a t n e c e s s a r i l y also include the net c o n t r i b u t i o n 

of the p r e f e r e n t i a l pathways? 

A. Yes. 

Q. And so t h a t f o r us t o then look a t a p r e f e r e n t i a l 

pathway again would be i n f a c t t o , t o some ex t e n t , double-

count the p r e f e r e n t i a l pathway impact, would i t not? On a 

la r g e scale? 

A. Well, I would have t o d i s t i n g u i s h between a 

recharge f o r an area and what's going t o be p o s s i b l e 

release underneath a moist p i t or trench. 

Q. But Mr. Hansen, are you not already r e l y i n g upon 

the increased r a t e from the p r e f e r e n t i a l pathways on the 

r e g i o n a l t o increase the r a t e under the p i t s t h a t are not 

i n a s o - c a l l e d p r e f e r e n t i a l pathway? 

A. Not w i t h t h i s modeling, no. 

Q. So your testimony, then, i s t h a t the p r e f e r e n t i a l 

pathway would not make an impact on the r a t e a t which the 

m a t e r i a l would t r a n s l a t e t o the groundwater? 

A. Well, I guess I'm not sure — t h i s model d i d n ' t 

take i n t o account p r e f e r e n t i a l pathways. 

Q. Did? 
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A. I t d i d not. 

Q. By " d i d not", you're — t h a t ' s a p r e t t y strong 

term. So you're saying, then, t h a t you also discounted 

from the r e g i o n a l i n f i l t r a t i o n r a t e or from what you used 

as an i n f i l t r a t i o n r a t e , any c o n t r i b u t i o n of p r e f e r e n t i a l 

pathway i n the r e g i o n a l data t h a t you may have placed i n t o 

t h i s model? 

A. Yeah, as f a r as i n f i l t r a t i o n r a t e s versus 

recharge r a t e s , t h a t ' s c o r r e c t . The HELP model does 

account f o r some r o o t s , holes on the top s i x inches. But 

other than t h a t , i n the vadose zone the MULTIMED doesn't 

account f o r p r e f e r e n t i a l pathways. 

Q. I see. Other than what may be i n the 

determination of the i n f i l t r a t i o n r a t e i n gross? 

Let me rephrase t h a t question. Maybe i t w i l l be 

c l e a r e r t o you. 

Does the i n f i l t r a t i o n r a t e d i f f e r between, l e t ' s 

say, Alabama and New Mexico? 

A. Yes. 

Q. And p a r t of t h a t has t o do, does i t not, w i t h the 

amount of water t h a t ' s j u s t going through the s o i l column? 

A. The amount of p r e c i p i t a t i o n — 

Q. P r e c i p i t a t i o n . 

A. — yes. 

Q. Okay, and so i f I have an area w i t h i n a r e g i o n 
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t h a t takes water i n f a s t e r and I also have areas t h a t take 

i n water slower, can you use the average or some number f o r 

t h a t area t h a t ' s the combination of those two f a c t o r s , i s 

i t not? For however many N 1 f a c t o r s there are, data p o i n t s 

t h a t went i n t o t h a t number? 

A. Yes. 

Q. Okay. Now also w i t h p r e f e r e n t i a l pathways, i f 

the contaminant i s going t o move i n t o the groundwater, i s 

i t not also t r u e t h a t the water needs t o move i n t o the 

groundwater? 

A. Yes. 

Q. And so i f we were t o model a p r e f e r e n t i a l 

pathway, which i s admittedly d i f f i c u l t , would not the 

groundwater concentration also show a gre a t e r d i l u t i o n from 

the g r e a t e r volume of water t h a t would be t r a v e l i n g w i t h 

t h a t contaminant? 

A. Well, again i t would depend on some other 

f a c t o r s . I t could be a d d i t i o n a l l y d i l u t e d — I mean the 

o r i g i n a l concentration — but i f the o r i g i n a l c o n c e n t r a t i o n 

i s from a p i t or contaminant source other than a n a t u r a l 

process, t h a t concentration would remain somewhat the same, 

other than there could be some d i l u t i o n as i t goes down 

through the vadose zone. 

Q. Well, but also t h a t depends upon the d i s p e r s i o n 

and absorption and other c h a r a c t e r i s t i c s of the c o n s t i t u e n t 
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concerned? 

A. C e r t a i n l y . 

Q. My l a s t question about a p r e f e r e n t i a l pathway — 

I guess — Let me back up and ask one more question on 

t h a t . 

So the p r e f e r e n t i a l pathway issue would be h i g h l y 

case-specific? 

A. Yes. 

Q. And hence i s i t very susceptible t o treatment by 

r u l e ? 

A. I'm not sure what you mean. 

Q. Are you proposing t o adopt a r u l e f o r each 

i n d i v i d u a l p i t , or are you t r y i n g t o propose a r u l e t h a t 

would apply t o a l l the p i t s across these two basins? 

A. A r u l e f o r across these two basins. 

Q. My l a s t question on p r e f e r e n t i a l pathways i s , l e t 

us p o s t u l a t e h y p o t h e t i c a l l y a gopher hole t h a t extends from 

the very land surface a l l the way down t o the groundwater, 

so we have a g i a n t tube. 

I f I were t o have a flow of water i n s a t u r a t e d 

f l o w c o n d i t i o n s go down t h a t gopher hole, i t would reach 

the groundwater very q u i c k l y , would i t not? 

A. Yes. 

Q. What would happen, though, i f t h e r e was, say, a 

f o u r - i n c h plug a t the top of t h a t gopher hole? How f a s t 
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would the water go from the surface t o t h a t place 50 f e e t 

below? 

A. I don't know — I don't know. 

MR. HISER: Thank you very much. 

CHAIRMAN FESMIRE: Mr. Carr? 

MR. CARR: (Shakes head) 

CHAIRMAN FESMIRE: Dr. Neeper, any — 

DR. NEEPER: No questions. 

CHAIRMAN FESMIRE: Mr. Huffaker? 

MR. HUFFAKER: (Shakes head) 

CHAIRMAN FESMIRE: Mr. Frederick? 

MR. FREDERICK: I j u s t have a couple of 

c l a r i f y i n g questions. 

FURTHER EXAMINATION 

BY MR. FREDERICK: 

Q. Did your model have anything t o do w i t h 

p r e f e r e n t i a l pathways? 

A. No. 

Q. I d i d n ' t t h i n k so. 

Did — Do you know what the average p r e c i p i t a t i o n 

i s i n the San Juan Basin and the Permian Basin? 

A. I don't. 

Q. Okay. Do you know the range of p r e c i p i t a t i o n s 

there? 

A. I could give you a range of approximately 8 1/2 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

813 

inches t o 20 inches i n the San Juan Basin and about 12 

inches t o 16 inches i n the Permian Basin. 

MR. FREDERICK: Okay, no f u r t h e r questions. 

CHAIRMAN FESMIRE: Okay, are the r e any f u r t h e r 

questions of t h i s witness? 

CHAIRMAN FESMIRE: Mr. Brooks, you may excuse 

your witness. 

Mr. Hiser? 

MR. HISER: Mr. Chairman, the witness, under the 

agreement, i s subject t o r e c a l l f o r modeling parameters 

t h a t were provided — 

MR. BROOKS: Subject t o the same s t i p u l a t i o n as 

i n the case w i t h Mr. von Gonten. 

CHAIRMAN FESMIRE: W i l l you be able t o review the 

data by Friday afternoon? 

MR. HISER: We c e r t a i n l y hope so. 

CHAIRMAN FESMIRE: I hate t o inf o r m you of t h i s , 

Mr. Hansen, but you're on c a l l u n t i l Friday afternoon. 

MR. HANSEN: Right. 

CHAIRMAN FESMIRE: Mr. Brooks, we've got 2 5 

minutes. Would you l i k e t o begin w i t h your next witness, 

or — 

MR. BROOKS: Whatever i s the pleasure of the 

Commission. 

CHAIRMAN FESMIRE: Oh, yes, you probably only 
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have 15 minutes, because we're going t o have t o have some 

time f o r p u b l i c comment. 

Last I checked the s i g n - i n sheet, nobody had 

i n d i c a t e d t h a t they wanted t o give a p u b l i c comment, but 

we've got t o provide the time a t the end of the end of the 

deal, so — 

MR. BROOKS: We w i l l abide by the Commission's 

pleasure. 

CHAIRMAN FESMIRE: Well, the way the Commission 

sec r e t a r y looked a t me, I t h i n k I'm j u s t going t o ask f o r 

p u b l i c comment and — 

(Laughter) 

CHAIRMAN FESMIRE: I s there anyone who would l i k e 

t o make a p u b l i c comment on the matter before the 

Commission today? 

We w i l l get other o p p o r t u n i t i e s . We i n t e n d t o — 

f o r as long as t h i s hearing runs, we i n t e n d t o giv e you the 

op p o r t u n i t y t o make a p u b l i c comment before we break a t 

lunch and before we adjourn f o r the evening. 

A couple of quick announcements. 

Tomorrow morning we w i l l meet i n t h i s room. The 

Commission w i l l meet at nine o'clock. The Commission has 

some other business, not r e l a t e d t o t h i s hearing. We 

estimate t h a t i t w i l l take about 15 minutes t o f i n i s h , but 

we w i l l , immediately a f t e r we f i n i s h t h a t , whether i t takes 
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f i v e minutes or 30, we w i l l go i n t o t h i s hearing. 

So w i t h t h a t , we are adjourned u n t i l 

approximately 9:15 tomorrow morning, i n t h i s room. 

Thank you a l l . 

(Thereupon, evening recess was taken a t 5:36 

p.m.) 

* * * 
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