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WILLIAM OLSON, COMMISSIONER 

cn 

Volume V - November 8th, 2 007 

Santa Fe, New Mexico 

This matter came on f o r hearing before the O i l 
Conservation Commission, MARK E. FESMIRE, Chairman, on 
Thursday, November 8th, 2007, a t Morgan H a l l , State Land 
O f f i c e B u i l d i n g , 310 Old Santa Fe T r a i l , Santa Fe, New 
Mexico, Steven T. Brenner, C e r t i f i e d Court Reporter No. 7 
f o r the State of New Mexico. 
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WHEREUPON, the f o l l o w i n g proceedings were had a t 

9:20 a.m.: 

CHAIRMAN FESMIRE: At t h i s time w e ' l l go back on 

the record. 

Let the record r e f l e c t t h a t i t i s Thursday, 

November 8th, 2007, t h a t t h i s i s a s p e c i a l meeting of the 

New Mexico O i l Conservation Commission t o consider Case 

Number 14,015, the A p p l i c a t i o n f o r rulemaking by the O i l 

Conservation Commission [ s i c ] . 

Let the record also r e f l e c t t h a t Commissioners 

B a i l e y , Olson and Fesmire are present, we t h e r e f o r e have a 

quorum. This i s a c o n t i n u a t i o n of the hearing from 

yesterday evening. 

I b e l i e v e t h a t we were a t the p o s i t i o n where, Mr. 

Brooks, you were c a l l i n g your next witness. 

MR. BROOKS: May i t please the Commission, c a l l 

Brad Jones. 

CHAIRMAN FESMIRE: Mr. Jones, you have not been 

sworn y e t , have you? 

MR. JONES: No, s i r . 

CHAIRMAN FESMIRE: Would you please stand and be 

sworn? 

(Thereupon the witness was sworn.) 

MR. BROOKS: Are we ready t o proceed, your honor? 

CHAIRMAN FESMIRE: You are, s i r . 

STEVEN T. BRENNER, CCR 
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BRAD JONES. 

the witness h e r e i n , a f t e r having been f i r s t d uly sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. BROOKS: 

Q. Mr. Jones, would you s t a t e your name f o r the 

record? 

A. My name i s Brad Jones. 

Q. By whom are you employed? 

A. I'm employed w i t h the New Mexico O i l Conservation 

D i v i s i o n . 

Q. I n what capacity? 

A. As a — my — I guess my t i t l e i s petroleum 

engineer, but we're considered environmental engineers. 

Q. Mr. Jones, would you give a b r i e f h i s t o r y of your 

education and experience i n the environmental r e g u l a t i o n 

f i e l d ? 

A. Yes. I've been w i t h the O i l Conservation 

D i v i s i o n f o r approximately 15 months. P r i o r t o t h a t I came 

over from the New Mexico Environment Department where I 

worked f o r the s o l i d waste bureau f o r approximately f o u r 

years. I n t h a t capacity I was involved i n p e r m i t t i n g of 

l a n d f i l l s , s o l i d waste f a c i l i t i e s . I also oversaw 

groundwater monitoring programs and i n v e s t i g a t i o n s f o r 

those f a c i l i t i e s . 

STEVEN T. BRENNER, CCR 
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P r i o r t o t h a t I worked f o r the Department of 

Health f o r the State of F l o r i d a where I designed, 

p e r m i t t e d , inspected o n - s i t e sewage systems. My sh o r t 

p e r i o d i n F l o r i d a , during t h a t time, Tampa, I also worked 

f o r a small c o n s u l t i n g f i r m where I performed s i t e 

i n v e s t i g a t i o n s , remediation programs and cleanups of 

underground storage tank contamination s i t e s . 

P r i o r t o t h a t I worked f o r I s l a n d County, which 

i s i n the State of Washington, under a state-funded 

p o s i t i o n , or grant fund, t h a t involved overseeing s o l i d 

waste programs, also cleanup programs, v o l u n t a r y cleanup 

programs, and i n v e s t i g a t i o n s f o r contaminated s i t e s . With 

t h a t , I was also involved i n overseeing the cleanup of meth 

lab s i t e s . 

MR. BROOKS: Mr. Chairman — 

THE WITNESS: You asked — also asked about my 

educational background. 

Q. (By Mr. Brooks) Okay, I'm so r r y . 

A. Just a l i t t l e lapse there. I have a bachelor's 

of science of environmental h e a l t h science from the 

U n i v e r s i t y of Georgia. 

MR. BROOKS: Mr. Chairman, we would tender Mr. 

Jones as an expert i n environmental engineering and 

environmental r e g u l a t i o n . 

CHAIRMAN FESMIRE: Okay, any obje c t i o n ? 

STEVEN T. BRENNER, CCR 
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MR. HISER: No o b j e c t i o n . 

MR. CARR: No o b j e c t i o n . 

MS. FOSTER: No o b j e c t i o n . 

MS. BELIN: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Ms. Belin? 

Okay, Mr. Jones' experience i s acceptable, and he 

w i l l be so accepted — so admitted, I'm so r r y . 

MR. BROOKS: Thank you, your Honor. 

Q. (By Mr. Brooks) Mr. Jones, f i r s t one 

housekeeping matter — May I approach the witness? 

CHAIRMAN FESMIRE: You may, s i r . 

Q. (By Mr. Brooks) Mr. Jones, I have presented t o 

you what has been marked as OCD's E x h i b i t Number 13B, and 

i t i s a se r i e s of s l i d e s which were p r e v i o u s l y shown i n 

t h i s proceeding. Before I ask you questions about i t , l e t 

me ask you t h i s : Were you a member of the Environmental 

Bureau team t h a t conducted the out i n v e s t i g a t i o n and 

sampling i n the southeastern p a r t of New Mexico i n 

connection w i t h the P i t Rule task f o r c e d u r i n g the e a r l i e r 

p a r t of 2007? 

A. Yes. 

Q. Would you review those p i c t u r e s and t e l l i f you 

can i d e n t i f y them? 

A. Yes, a c t u a l l y I see photographs of myself i n 

these. So yes. 

STEVEN T. BRENNER, CCR 
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Q. And do you also see photographs of Chief P r i c e i n 

there? 

A. Yes. Usually I'm f o l l o w i n g him i n t o the p i t t o 

c o l l e c t samples. 

CHAIRMAN FESMIRE: Were you the one responsible 

f o r p u l l i n g him out? 

THE WITNESS: I was t r y i n g t o push him. 

(Laughter) 

Q. (By Mr. Brooks) Well, Mr. P r i c e , would you — 

I'm s o r r y , Mr. Jones, would you go through those 

photographs b r i e f l y and s u f f i c i e n t l y t o respond t o t h i s 

question which i s , do they f a i r l y and a c c u r a t e l y represent 

p i t s i t e s t h a t were examined by the team d u r i n g t h a t review 

as they e x i s t e d a t the time of t h a t review? 

A. Yes. 

MR. BROOKS: May I approach? 

CHAIRMAN FESMIRE: You may, s i r . 

MR. BROOKS: Mr. Chairman, we tender OCD E x h i b i t 

13B. 

CHAIRMAN FESMIRE: Any objection? 

MS. FOSTER: I understand t h a t they're t e n d e r i n g 

them j u s t f o r the a u t h e n t i c i t y of what the s i t e s looked 

l i k e when they took those p i c t u r e s ? 

CHAIRMAN FESMIRE: They're t e n d e r i n g them as p a r t 

of the record f o r t h i s hearing, yes, ma'am. 
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MS. FOSTER: I understand t h a t , but I j u s t want 

t o c l a r i f y t h a t Mr. Brooks asked the witness whether — i f 

they represented the s i t e s as they looked when they went 

out on l o c a t i o n , not whether — what type of p i t s they were 

or anything l i k e t h a t . 

CHAIRMAN FESMIRE: I t h i n k t h a t would be a 

subject-to-cross-examination question, but I'm going t o go 

ahead and admit them — i f t h a t i s your only o b j e c t i o n , I'm 

going t o go ahead and admit them — 

MS. FOSTER: Yes, I j u s t — f o r the grounds under 

which they were admitted, t h a t ' s — I j u s t wanted 

c l a r i t y — 

MR. BROOKS: For c l a r i f i c a t i o n , we are te n d e r i n g 

them f o r — whatever they are, f o r a l l purposes. 

CHAIRMAN FESMIRE: Okay, and the record w i l l 

r e f l e c t they are so admitted i n t o the record. 

MS. FOSTER: Thank you. 

MR. BROOKS: Thank you, your Honor. 

Q. (By Mr. Brooks) Now there's one other 

p r e l i m i n a r y — w e l l , f i r s t of a l l l e t me ask you, were you 

the p r i n c i p a l d r a f t e r of the p a r t 17 — proposed p a r t 17 

t h a t i s the focus of t h i s proceeding? 

A. That i s a d i f f i c u l t answer t o — or question t o 

answer. I n i t i a l l y Mr. Hansen was involved i n the 

i n i t i a t i o n of i t , myself and Mr. Hansen. At some p o i n t I 
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became a primary person — the primary person modifying the 

language. 

Q. Were you a p a r t i c i p a n t i n numerous meetings of 

the Environmental Bureau at which the d r a f t s was reviewed 

and discussed? 

A. I would say I was probably a t a l l of them. 

Q. And was the d r a f t i n g a team e f f o r t f o r the 

Bureau? 

A. Yes. 

Q. But i s i t — were you the one who d i d the most 

d r a f t i n g work, the a c t u a l d r a f t i n g work on the p i t r u l e ? 

A. I would say so. 

Q. Now i n process of preparing the new r u l e , d i d you 

also f a m i l i a r i z e y o u r s e l f w i t h the p r o v i s i o n s of the 

e x i s t i n g Rule 50 t h a t we're proposing t o repeal? 

A. Yes, i t was necessary. 

Q. Do you have a copy of Rule 50 i n f r o n t of you? 

A. Yes. 

Q. I n yesterday's proceedings, Commissioner B a i l e y 

read a p o r t i o n of Rule 50 t h a t r e q u i r e s l i n e r s f o r d r i l l i n g 

p i t s — 

A. Yes. 

Q. — do you r e c a l l that? 

I s there another p r o v i s i o n of Rule 50 t h a t 

appears t o create an exception t o t h a t p r o v i s i o n ? 
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A. Yes, i t ' s — I believe the c o r r e c t c i t a t i o n — 

Let me make sure I have t h i s c o r r e c t . I t ' s under — I 

t h i n k i t ' s paragraph — make sure I'm saying t h i s r i g h t , 

i t ' s — I'm sor r y , i t ' s subparagraph (g) of paragraph 2 of 

subsection C of 19.15.2.50 NMAC. 

Q. Now subparagraph (g) — does subparagraph (g) of 

paragraph 2 of subsection C have a t i t l e ? 

A. I t ' s t i t l e d u n l i n e d p i t s . 

Q. Okay. Now i s there a p r o v i s i o n i n th e r e t h a t 

could be construed as a u t h o r i z i n g u n l i n e d — new u n l i n e d 

p i t s i n c e r t a i n areas? 

A. I n item 1 — I assume t h a t ' s the way i t ' s 

s t a t e d — of subparagraph ( g ) , the l a s t statement or the 

l a s t sentence of t h a t item states t h a t a f t e r A p r i l 15th, 

2004, c o n s t r u c t i o n of unlined p i t s i s p r o h i b i t e d unless 

otherwise provided i n sec t i o n 50 of 19.15.2 NMAC. 

Q. Okay. Then what does clause ( i i i ) — 

CHAIRMAN FESMIRE: Mr. Brooks, would you have Mr. 

Jones repeat the c i t a t i o n , please? 

MR. BROOKS: Oh, I'm sorr y . 

THE WITNESS: I'm sorr y , i t ' s — i s i t — You 

want the exact c i t a t i o n , or do you want the subparagraph? 

CHAIRMAN FESMIRE: Please give the c i t a t i o n t h a t 

you gave j u s t a minute ago so we can f i n d i t . 

THE WITNESS: Okay, i t ' s -- I guess i t ' s l i t t l e 
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( i ) — or they're — commonly r e f e r t o items, I b e l i e v e — 

of — and i f you want t o go from the beginning of the r u l e 

t o i t , i t ' s easier from s e c t i o n 50 t o go t o subsection C, 

which i s design, c o n s t r u c t i o n and operation standards, and 

then f i n d (g) under C, which i s t i t l e d — and t h a t would be 

— and t h a t ' s — I'm sorr y , t h a t ' s under paragraph 2, 

s p e c i a l requirements f o r p i t s . So i t would be subparagraph 

( g ) , which i s u n l i n e d p i t s . 

CHAIRMAN FESMIRE: Thank you, Mr. Jones. 

THE WITNESS: And t h i s item t h a t I'm addressing 

i s item 1, or l i t t l e ( i ) . 

Q. (By Mr. Brooks) Okay, I b e l i e v e you read t h a t 

second sentence of item 1, d i d you not? 

A. Yes. 

Q. Okay, I won't ask you t o read i t again. 

Then would you go down and look a t item 3 under 

subsection (g)? 

A. Okay, d i d you want me t o read item 1 again? 

Q. No, I don't want you t o read — 

A. Okay. 

Q. — i t again. We t r y t o minimize r e p e t i t i o n . 

A. Okay. 

CHAIRMAN FESMIRE: Thank you, Mr. Brooks. 

Q. (By Mr. Brooks) Now what does item — read the 

opening clause of item 3 before — up t o the p o i n t where i t 
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s t a r t s out, Township and range. 

A. Okay. Unlined p i t s s h a l l be allowed i n the 

f o l l o w i n g areas, provided t h a t the operator has submitted 

and the D i v i s i o n has approved an a p p l i c a t i o n f o r permit as 

provided i n s e c t i o n 50 of 19.15.2 NMAC, and provided t h a t 

the p i t s i t e i s not located i n a freshwater-bearing 

a l l u v i u m or i n a wellhead p r o t e c t i o n area. 

Q. Okay. Now I won't ask you t o read the remainder 

of clause 3, but I w i l l ask you, were you here i n the room 

when Mr. — when Chief Price t e s t i f i e d about the vu l n e r a b l e 

area and the nonvulnerabie area and the exempted area? 

A. Yes. 

Q. I s the d e s c r i p t i o n i n clause 3 a d e s c r i p t i o n of 

the exempted area and the nonvul- — and — the 

nonvulnerabie area? 

A. No — Well, I'm sorr y , say t h a t again. I want t o 

make sure I'm answering t h i s c o r r e c t l y . 

Q. I s the d e s c r i p t i o n i n clause 3, the township and 

range d e s c r i p t i o n and the n a r r a t i v e d e s c r i p t i o n f o l l o w i n g 

i t — do they define the concepts of the exempted area and 

the v u lnerable and nonvulnerabie areas? Without using 

those words? 

A. I j u s t want t o make sure I'm understanding your 

question. Can you please repeat i t ? 

Q. Okay, the — I guess I ' l l break i t down t h i s way. 
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The area described by township and range — 

A. Yes. 

Q. — i n clause 3, i s t h a t what we've been c a l l i n g 

the exempted area? 

A. I bel i e v e t h a t i s not c o r r e c t . I thought i t was 

the vulnerable area, i s what's being described here. 

Q. Okay. Well, l e t me modify my question then. 

Does t h i s r u l e permit u n l i n e d p i t s i n the areas 

described by township and range i n clause 3? 

A. Yes. 

Q. Now — then the r u l e goes on t o say, And t h a t 

area of San Juan, Rio A r r i b a , Sandoval and McKinley County 

t h a t i s outside the v a l l e y s of — 

A. Okay. 

Q. — and i t goes on and on w i t h the d e s c r i p t i o n . 

A. Yes. 

Q. Does the r u l e permit u n l i n e d — does t h a t clause 

appear t o permit u n l i n e d p i t s i n the areas t h a t are outside 

of those v a l l e y s i n the remaining d e s c r i p t i o n ? 

A. Yes. 

Q. I s i t the c o n s t r u c t i o n t h a t — t o your knowledge, 

i s i t the c o n s t r u c t i o n of the O i l Conservation D i v i s i o n 

t h a t under t h a t r u l e , new unlined p i t s can be constructed 

i n the areas defined i n clause 3 where i t says u n l i n e d p i t s 

w i l l be permitted? 
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A. Yes. 

CHAIRMAN FESMIRE: I'm going t o — Okay, he 

answered the question. I d i d n ' t q u i t e understand the 

question, t h a t ' s why I was o b j e c t i n g t o i t . 

CHAIRMAN FESMIRE: Apparently the witness d i d . 

MS. FOSTER: Okay, thank you. 

THE WITNESS: The answer i s yes. 

Q. (By Mr. Brooks) Okay. So w h i l e — w e l l , I t h i n k 

I've covered — Now, t h i s — the clause — the subsection 

(g) and the clauses t h a t you've r e f e r r e d t o , do they 

d i s t i n g u i s h one type of p i t from another? 

A. No, they do not. 

Q. Would you construe t h a t t o mean t h a t they apply 

t o a l l p i t s , temporary, permanent, d r i l l i n g , storage, e t 

cetera? 

A. Yes, I would imply t h a t they would — they would 

address a l l p i t s . 

Q. Thank you, Mr. Jones. I b e l i e v e t h a t ' s a l l my 

questions on t h a t subject. 

A. Okay. 

Q. Now Mr. Jones, are you the i n d i v i d u a l whom the 

Environment Bureau has designated t o e x p l a i n t o the 

Commission the reasons why the D i v i s i o n i s proposing 

various p r o v i s i o n s of t h i s r u l e and the reason why we have 

not proposed other p r o v i s i o n s t h a t have been recommended t o 
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us? 

A. Yes. 

Q. And i s your — i n your testimony are you going t o 

r e f e r t o the D i v i s i o n ' s p o s i t i o n on various matters? 

A. Yes, I w i l l be t a l k i n g about the i n t e n t behind 

each p r o v i s i o n . 

Q. Now were you present a t meetings of the 

Environment Bureau i n which these issues were discussed and 

the D i v i s i o n a r r i v e d a t a p o s i t i o n on many of these issues? 

A. Yes. 

Q. Now have you submitted your intended testimony on 

these issues t o Chief Price f o r — 

A. Yes. 

Q. — review? 

A. Yes. 

Q. And has he given you any i n d i c a t i o n of whether or 

not you are authorized t o make those statements on behalf 

of the D i v i s i o n ? 

A. He has reviewed my — what I plan t o present 

today and discuss, and he has expressed t h a t t h i s i s the 

i n t e n t of the D i v i s i o n . 

Q. Very good. Now I want t o look a t your e x h i b i t s , 

Mr. Jones. What i s E x h i b i t Number 2 3? 

A. I apologize, I don't have my e x h i b i t s numbered up 

here. I f I could have a volume so I can — 
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MR. BROOKS: Do we have another Volume 2 

somewhere? 

THE WITNESS: I bel i e v e E x h i b i t 23 may be my — 

MR. BROOKS: Well, don't speculate. 

THE WITNESS: Why don't we get — 

MR. PRICE: Here's one r i g h t here. 

THE WITNESS: I appreciate t h a t . 

E x h i b i t 23 i s the new r u l e t h a t we're proposing 

t o the Commission. Incorporated i n t o t h i s document — and 

I hope t h a t the Commission does have the c o l o r copy of 

t h a t . With t h i s what we intend t o do i s go through each 

p r o v i s i o n , or I plan t o go through each p r o v i s i o n , discuss 

the i n t e n t behind i t , and the color-coding, f o r 

c l a r i f i c a t i o n purposes, i s — i t ' s very New Mexican, i t ' s 

red and green. 

And the green i s t o i n d i c a t e p r o v i s i o n s t h a t were 

based on consensus items from the task f o r c e . We t r i e d t o 

keep our commitment t o the task force by i n c o r p o r a t i n g 

those concepts and ideas i n t o the r u l e . 

The red items were items t h a t were nonconsensus 

based on — i t consists of nonconsensus items or concept or 

based on the f i n a l summary r e p o r t t h a t was submitted t o 

Daniel Sanchez of our department, on the behalf of the task 

f o r c e . So i t ' s the f i n a l r e p o r t submitted t o the task — 

or from the task force t o OCD. 
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And of course, items t h a t are black, i n normal 

p r i n t , e i t h e r derived from the e x i s t i n g r u l e , the 

gu i d e l i n e s or proposed new language by the D i v i s i o n . 

Q. (By Mr. Brooks) What are the footnotes i n 

E x h i b i t 23? 

A. The footnotes are based on — dur i n g the process 

of the task f o r c e , the summary r e p o r t was submitted t o OCD. 

We were asked t o d r a f t a r u l e f o r comments from members of 

the task f o r c e . Our purpose of having these i n here i s t o 

t r y t o c l a r i f y some items t h a t were brought up by the task 

f o r c e members, and also t o show our c o n s i d e r a t i o n of these 

comments — and I w i l l discuss those c o n s i d e r a t i o n s — and 

t o i d e n t i f y i f they a c t u a l l y f a c i l i t a t e a change i n the 

r e g u l a t i o n from t h i s d r a f t v e r s ion. 

So we want t o show t h a t we were t r y i n g t o 

consider these t h i n g s . I n some cases we accepted those 

recommendations and incorporated them i n t o the v e r s i o n t h a t 

i s being proposed i n f r o n t of the Commission today. 

Q. Very good — 

CHAIRMAN FESMIRE: Mr. Brooks, j u s t a second. 

Commissioner Olson? 

COMMISSIONER OLSON: I j u s t wonder i f you could 

go over again — The green i s the consensus, and the red 

was — 

THE WITNESS: — nonconsensus. 
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COMMISSIONER OLSON: — nonconsensus. 

THE WITNESS: And t h a t ' s from the f i n a l r e p o r t , 

which I be l i e v e i s submitted as E x h i b i t 24. 

COMMISSIONER OLSON: And t h a t ' s nonconsensus 

proposed by the — 

THE WITNESS: — the task f o r c e . I t was p a r t of 

the f i n a l r e p o r t t h a t was submitted t o Daniel Sanchez, 

Enforcement and Compliance Manager of OCD, by the task 

f o r c e . I t was a f i n a l summary r e p o r t . 

MR. BROOKS: This i s E x h i b i t 24. 

THE WITNESS: Yes, E x h i b i t 24 w i l l r e f l e c t those 

items. They use the same format. Of course, t h e r e i t was 

j u s t red and green, r e f l e c t i n g what was consensus and what 

was nonconsensus, and — So we w i l l be r e f e r r i n g t o those 

a t some p o i n t today. 

COMMISSIONER OLSON: I j u s t wanted t o be c l e a r , 

then. So the red l e t t e r i n g i s — 

THE WITNESS: — nonconsensus. 

COMMISSIONER OLSON: — nonconsensus, proposed by 

the D i v i s i o n ? 

THE WITNESS: No, i t ' s nonconsensus item from the 

task f o r c e , meaning t h a t there was not a consensus t o 

anything i n red. 

CHAIRMAN FESMIRE: Coming out of the task f o r c e . 

COMMISSIONER OLSON: Okay. 
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THE WITNESS: We — What we t r i e d t o do i s 

inco r p o r a t e the concept. We spent, I t h i n k , approximately 

f o u r months w i t h the task f o r c e , coming up w i t h these 

ideas, which — anything t h a t was consensus, we would t r y 

t o incorporate i n t o the r e g u l a t i o n , and t h a t ' s what I'm 

going t o show by showing how we d i d t h a t w i t h the new 

proposed r u l e . 

The nonconsensus items, since t h e r e were c e r t a i n 

p r o v i s i o n s t h a t — i t may be a number distance. The 

concept i t s e l f was not argued and determined by the task 

f o r c e a t the time t o s t r i k e the whole p r o v i s i o n or the 

concept; i t was j u s t t h a t there may be a c e r t a i n distance 

t h a t was not agreed upon. So w e ' l l discuss those. 

We d i d express a t the time t h a t anything t h a t 

remained nonconsensus, OCD was at l i b e r t y t o come up w i t h 

what they thought was appropriate f o r t h a t , and t h a t ' s — 

COMMISSIONER OLSON: That's what I was t h i n k i n g . 

So t h a t the items i n red are items t h a t are proposed f o r 

i n c l u s i o n i n the r u l e by the D i v i s i o n , then, because th e r e 

was no consensus? 

THE WITNESS: Yes. 

COMMISSIONER OLSON: Okay. 

THE WITNESS: Yes, t h a t i s c o r r e c t . 

COMMISSIONER OLSON: Thank you. 

Q. (By Mr. Brooks) Okay. And what i s E x h i b i t 2 4 
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again? 

A. 24 i s the f i n a l task f o r c e summary r e p o r t t h a t 

was submitted t o , as I said e a r l i e r , Mr. Daniel Sanchez, 

Enforcement and Compliance Manager of the O i l Conservation 

D i v i s i o n on the behalf of the task f o r c e . 

MR. CARR: Mr. Chairman, j u s t f o r c l a r i f i c a t i o n , 

consensus means consensus by the task f o r c e members, 

cor r e c t ? 

THE WITNESS: Yes. 

MR. CARR: And t h a t doesn't n e c e s s a r i l y mean t h a t 

p a r t i e s here today who are not members of the task f o r c e 

are n e c e s s a r i l y i n agreement w i t h those p r o v i s i o n s , 

c o r r e c t ? 

THE WITNESS: I can't comment on t h e i r p e r c e p t i o n 

of --

MR. CARR: We're only t a l k i n g about the r e s u l t s 

of the task force? 

CHAIRMAN FESMIRE: I s t h a t c o r r e c t , Mr. Jones? 

THE WITNESS: I don't know i f they agree or 

disagree. I can only say i t ' s from the task f o r c e . 

MR. CARR: That's what we've j u s t — 

THE WITNESS: Okay. 

Q. (By Mr. Brooks) Okay, what i s E x h i b i t 25? 

A. E x h i b i t 25, t h i s i s the c u r r e n t g u i d e l i n e s f o r 

below-grade tanks and p i t s t h a t the OCD has a v a i l a b l e . 
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Q. And skipping over t o E x h i b i t 27, what i s E x h i b i t 

27? 

A. 27 i s — I believe i t ' s the C i t y of Aztec. I 

j u s t want t o make sure, I don't t h i n k i t ' s town. C i t y of 

Aztec, t h e i r c i t y code regarding o i l and gas, whatever 

codes and/or ordinance they may have on f i l e . 

Q. Okay. We've i d e n t i f i e d a l l the e x h i b i t s . 

Now I f o r g o t t o ask you a question t h a t I 

intended t o ask you about Rule 50, so i f you s t i l l have 

your copy of Rule 50 up there — ? 

A. Yes. 

Q. I don't t h i n k y o u ' l l need t o r e f e r t o s p e c i f i c 

p r o v i s i o n s f o r t h i s because t h i s i s a question of i s t h e r e 

anything i n i t . But i f you need t o , you have i t a v a i l a b l e , 

r i g h t ? 

A. Yes. 

Q. We're t a l k i n g about l i n e r s f o r d r i l l i n g p i t s t h a t 

are r e q u i r e d under Rule 50. Does t h a t r e f e r t o the 

c o n s t r u c t i o n of the d r i l l i n g p i t during i t s o p e r a t i o n and 

use, or does i t r e f e r t o the c o n s t r u c t i o n of the d r i l l i n g 

p i t f o r purposes of closure? 

A. I t ' s f o r use only. 

Q. Now i s there any p r o v i s i o n i n Rule 50 t h a t would 

expressly r e q u i r e , or s p e c i f i c a l l y r e q u i r e , t h a t the 

i n t e g r i t y of the l i n e r f o r a d r i l l i n g p i t be maintained 
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a f t e r the d r i l l i n g p i t i s closed? 

A. There i s no such p r o v i s i o n . 

Q. Or dur i n g the closure process? 

A. No. 

Q. I s there any p r o v i s i o n i n Rule 50 t h a t r e q u i r e s 

the operator a t the time of closure or a f t e r c l o s u r e of a 

d r i l l i n g p i t t o t e s t the s o i l s beneath the d r i l l i n g p i t t o 

determine i f there has been a release of contaminants from 

the p i t ? 

A. No. 

Q. Thank you. That concludes my questions about 

Rule 50. 

Now Mr. Jones, have you continued t o work on 

reviewing comments the D i v i s i o n has received about the r u l e 

and e x p l a i n i n g why — how they r e l a t e t o the a c t u a l 

p r o v i s i o n s of the ru l e ? 

A. Yes, the primary comments I have reviewed are the 

ones t h a t were re q u i r e d by, I b e l i e v e , October 22nd, the 

proposed changes — 

Q. Okay. 

A. — or — t o the language. And I w i l l be 

di s c u s s i n g those today. 

Q. Now do you have some w r i t t e n notes t h a t summarize 

what you're going t o be saying about th a t ? 

A. Yes. 
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Q. And those were not designated as an e x h i b i t ? 

A. No, they were notes t o myself. Since t h i s i s 

q u i t e comprehensive, my testimony, t h a t would k i n d of keep 

me on t r a c k . 

Q. I don't know how many copies you have. You 

probably don't have ext r a copies today — 

A. I don't have, I only have e l e c t r o n i c copy r i g h t 

now. 

Q. — but when you have the o p p o r t u n i t y t o make 

copies, would you have any o b j e c t i o n t o f u r n i s h i n g those 

notes t o other counsel who have appeared i n t h i s 

proceeding? 

A. No, I don't, but I do — might have — I don't 

know how t h i s could a f f e c t , but i f t h e r e are comments t h a t 

I do not s t a t e from my notes and — do not s t a t e f o r the 

record, I would not want those t o be included or used i n 

any fashion because they would not be i n my statements. 

Q. Well, the question of whether they would be 

admitted i n evidence would be another issue. I'm j u s t 

simply asking i f you have any o b j e c t i o n t o sharing — 

A. Oh, no — 

Q. — these w i t h — 

A. — no. 

Q. — other counsel i n t h i s proceeding? 

A. No. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

850 

MR. BROOKS: Very good. 

CHAIRMAN FESMIRE: Mr. Brooks, l e t me c l e a r t h a t 

up. You don't int e n d t o admit them as evidence, but as a 

courtesy you w i l l provide them t o other counsel? 

MR. BROOKS: Mr. Chairman, we do not i n t e n d t o 

o f f e r Mr. Jones' notes — what he c a l l s h i s t a l k i n g 

p o i n t s — we do not intend t o present those i n evidence i n 

a d d i t i o n — other than what's i n the e x h i b i t book. 

However, we understand t h a t the r u l e s of evidence 

r e q u i r e t h a t i f counsel uses something — or i f a witness 

uses w r i t t e n m a t e r i a l s t o r e f r e s h h i s r e c o l l e c t i o n w h i l e 

t e s t i f y i n g on the stand, t h a t counsel are e n t i t l e d t o a 

copy of t h a t and are e n t i t l e d t o present p o r t i o n s i n 

evidence subject t o relevance and other a p p l i c a b l e 

o b j e c t i o n s , and we are prepared t o comply w i t h t h a t r u l e . 

CHAIRMAN FESMIRE: Thank you, Mr. Brooks. 

Mr. Jones, continue. 

Q. (By Mr. Brooks) Okay. Mr. Jones, a t t h i s p o i n t 

would you — Well, l e t me ask you. Are you going t o go 

through the r u l e s e c t i o n by sect i o n and e x p l a i n i t t o the 

Commission. 

A. Yes, I a c t u a l l y plan t o go through the r u l e 

p r o v i s i o n by p r o v i s i o n , which i n d i r e c t l y w i l l be s e c t i o n by 

se c t i o n . 

Q. Okay. Mr. Jones, I'm going t o do the same 
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procedure w i t h you as I have w i t h the other witnesses, and 

I'm going t o ask you t o proceed on your own t o t e s t i f y , 

g i ve the testimony t h a t you propose t o giv e , and I w i l l 

i n t e r r u p t you only i f I have questions. 

A. Okay. I would l i k e t o ask the Commission 

something. For viewing purposes, f o r the p u b l i c , there's 

two d i f f e r e n t formats. 

There's the p r i n t e d format t h a t you have i n f r o n t 

of you t h a t t r i e d t o incorporate the footnotes on the page 

t h a t ' s being addressed. The problem t h a t we have i s the 

c a p a b i l i t y of the computer t o make t h a t s i z e l e g i b l e t o the 

general p u b l i c . 

There i s another format t h a t i s shown up here, 

and what happens, as — s c r o l l through these p r o v i s i o n s , 

the footnotes should pop up a t the bottom, they should move 

as the f o o t n o t e pops up i n the t e x t . 

So I — I ask the Commission, would t h i s be 

proper t o use, or would t h i s create confusion? We're going 

l i n e by l i n e , so I doubt t h a t people w i l l get l o s t . 

CHAIRMAN FESMIRE: Commissioner B a i l e y , do you 

have any preference? 

COMMISSIONER BAILEY: I ' l l be l o o k i n g a t the hard 

copy anyway. 

THE WITNESS: Okay, I j u s t — I thought — 

COMMISSIONER OLSON: — I don't have a problem 
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w i t h t h i s e i t h e r , so... 

THE WITNESS: Okay. 

CHAIRMAN FESMIRE: Whatever i s most — ea s i e s t 

f o r you, Mr. Jones. 

THE WITNESS: Yeah, I thought t h i s might be 

b e t t e r f o r other p a r t i e s . 

As Mr. Brooks brought t o your a t t e n t i o n , my 

pr e s e n t a t i o n i s q u i t e comprehensive. We w i l l be — go l i n e 

by l i n e discussing the consensus and nonconsensus items 

t h a t were incorporated i n t o the r u l e , or concepts t h a t were 

incorporated i n t o the r u l e t h a t derived from the f i n a l 

r e p o r t of the task f o r c e . And I guess I've already 

explained the color-coding of t h a t . 

The other items t h a t w e ' l l be dis c u s s i n g are, of 

course, these items, these footnote items, which — f o r 

c l a r i f i c a t i o n purposes, once again, these are from task 

f o r c e members based on the d r a f t v e r s i o n t h a t we submitted 

t o them. I may have t o ex p l a i n a l i t t l e b i t more of what 

was provided i n the d r a f t t o e x p l a i n why we made a change, 

but — and how i t c o n s t i t u t e d a change. 

And then the f i n a l — 

CHAIRMAN FESMIRE: Mr. Jones, Ms. Foster e i t h e r 

wants t o say something or i s t r y i n g t o get her exercise i n . 

(Laughter) 

MS. FOSTER: Thank you, Mr. Chairman. 
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Just — I j u s t wanted t o get a c l a r i f i c a t i o n i n 

terms of the — The footnotes are statements made by task 

f o r c e members. Were those made durin g the hearing 

v e r b a l l y , or were they pursuant t o e l e c t r o n i c communication 

between — 

THE WITNESS: They were a c t u a l l y pursuant t o the 

d i r e c t i o n of the gu i d e l i n e s of the task f o r c e , from the 

Secretary of the Department. I f I'm not mistaken, the 

l e t t e r t h a t was reviewed yesterday f o r the process t h a t was 

delegated t o the task f o r c e and the agreement amongst the 

task f o r c e was t h a t the task force was t o generate a f i n a l 

r e p o r t t o be submitted t o OCD f o r recommendation. 

I t was also agreement t h a t w i t h i n — I b e l i e v e i t 

was t h r e e weeks, t h a t OCD w i l l provide a d r a f t f o r the task 

f o r c e members t o review and comment on. Thus we have a l o t 

of comment, but those — we only had thr e e weeks t o create 

a r u l e d u r i n g t h a t time. 

MS. FOSTER: So these footnotes might have been 

comments t h a t were made v e r b a l l y a t the task f o r c e meeting? 

THE WITNESS: No, these are w r i t t e n comments. 

MS. FOSTER: Okay, so these are only the w r i t t e n 

comments t h a t were submitted t o you a t the — a f t e r the 

conclusion of the task force — 

THE WITNESS: At — 

MS. FOSTER: — i n response t o p r e p a r a t i o n of the 
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f i n a l r e p o r t? 

THE WITNESS: No, t h i s was based upon the d r a f t 

t h a t we provided as agreed upon i n the task f o r c e . 

MS. FOSTER: P r i o r t o the c r e a t i o n of the f i n a l 

r e p o r t ? 

THE WITNESS: F i n a l r e p o r t or f i n a l r u l e ? 

MS. FOSTER: Well, the r e p o r t t h a t you submitted 

t o Mr. Daniel Sanchez. 

THE WITNESS: I t was — t h i s was comments 

provided a f t e r — the f i n a l r e p o r t was submitted t o OCD — 

I don't have the dates w i t h me, but the way i t worked was 

t h a t the task f o r c e provided t o the OCD a f i n a l summary 

r e p o r t w i t h recommendations. The agreement t h a t was set i n 

the task f o r c e was t h a t OCD would provide task f o r c e 

members a d r a f t w i t h i n three weeks of t h a t s u b m i t t a l t o 

respond t o . So they would have k i n d of a preview of what 

OCD was i n t e n d i n g f o r a proposed r u l e . 

These footnotes are t h e i r response, because they 

had seven days t o respond t o t h a t d r a f t . This i s t h e i r — 

the footnotes represents t h e i r response based upon t h a t 

d r a f t of the proposed r u l e a t t h a t time. 

MS. FOSTER: Thank you f o r the c l a r i f i c a t i o n . 

THE WITNESS: Okay. And i n a d d i t i o n — I t h i n k 

Mr. Brooks brought t h i s up — I w i l l be commenting on the 

proposed language changes from various p a r t i e s t h a t were 
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r e q u i r e d t o be submitted by October 2 2nd on the f i n a l 

proposed r u l e and how they would be i n t e r p r e t e d by OCD. 

MR. BROOKS: Excuse me. The witness may f i n d a 

la s e r p o i n t e r h e l p f u l i n t h i s p r e s e n t a t i o n . Would i t be 

acceptable i f Mr. Price were t o approach the witness t o 

give him one? 

THE WITNESS: I came prepared. 

MR. BROOKS: Your boss does not have adequate 

confidence — 

(Laughter) 

MR. BROOKS: — and l e t the record so r e f l e c t . 

CHAIRMAN FESMIRE: With respect t o a c q u i r i n g a 

la s e r p r i n t e r [ s i c ] , not w i t h respect t o the r u l e s , 

c o r r e c t ? 

(Laughter) 

Q. (By Mr. Brooks) And by the way, Mr. Jones, are 

you an attorney? 

A. There's d i f f e r e n t opinions — 

Q. Well, I was going t o ask you — 

A. — and i n t e r p r e t a t i o n s . 

Q. I was going t o ask you, but I'm not supposed t o 

ask leading questions. But I would ask you, are you not an 

at t o r n e y , Mr. Jones — 

A. No. 

Q. — although you sometimes play one? 
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You may continue. 

A. Okay. This i s something I would j u s t l i k e t o 

p o i n t out, t h a t we took the o p p o r t u n i t y t o address under 

t h i s new — t h i s chance i n proposing the new r u l e , and I 

j u s t want t o p o i n t t h i s out t o the Commissioners and 

everyone else. The t i t l e , the p a r t t i t l e , a c t u a l l y has 

been modified. Previously i t was j u s t p i t s and below-grade 

tanks. We thought i t would be appropriate t o r e f l e c t a l l 

items addressed under t h i s r u l e , which would be p i t s , 

closed-loop systems, below-grade tanks and sumps. So we 

j u s t wanted t o make sure t h a t c l a r i f i c a t i o n was present and 

i d e n t i f i e d by the various p a r t i e s . 

Just f o r i n f o r m a t i o n , these other t h i n g s — 

i s s u i n g agency, scope, s t a t u t o r y a u t h o r i t y , d u r a t i o n , 

e f f e c t i v e date, o b j e c t i v e — i s a format r e q u i r e d by State 

Records. And so we're not r e a l l y making any claims t o a 

l o t of these, except f o r maybe the o b j e c t i v e , t h a t p a r t of 

i t ' s j u s t p r o t o c o l and r e q u i r e d f o r a l l the new r e g u l a t i o n s 

f i l e d w i t h the r e g i s t r y . 

I guess something — something t h a t — of course, 

w i t h the development of t h i s , we had t o modify or a d j u s t 

the o b j e c t i v e . So we wanted t o make sure t h i s i s r e a l l y 

c l e a r , the o b j e c t i v e i s r i g h t here t h a t t h i s o b j e c t i v e of 

t h i s p a r t or t h i s r u l e i s t o r e g u l a t e p i t s , closed-loop 

systems, below-grade tanks and sumps used i n the connection 
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w i t h o i l and gas operation f o r the p r o t e c t i o n of p u b l i c 

h e a l t h , w e l f a r e and environment. We j u s t want t o show t h a t 

we have included everything i n s i d e t h e r e , as p r e v i o u s l y 

s t a t e d . 

I guess, i f you look a t the t i t l e , d e f i n i t i o n s , 

t h e r e of t h a t s e c t i o n , there's a couple of footnotes t h e r e , 

footnotes 1 and 2. There was a l o t of expressed concern 

about d e f i n i n g hazardous waste, and those — i t seemed, 

based on t h e i r comments, t h a t they e i t h e r wanted an EPA 

reference and New Mexico reference, or some type of 

d e f i n i t i o n . 

For c l a r i f i c a t i o n , I would l i k e t o s t a t e t h a t 

t h e r e i s such a d e f i n i t i o n . Under the general p r o v i s i o n s 

and d e f i n i t i o n s e c t i o n , which i s p a r t 1 of 19.15 NMAC, 

which i s p a r t of the o i l and gas r u l e s , i n t h e i r d e f i n i t i o n 

t h e r e i s a d e f i n i t i o n t h a t — i n s e c t i o n 7 of t h a t , t h a t 

addresses hazardous waste. 

I t also addresses the exemptions t h a t are ap p l i e d 

t o o i l and gas waste, and i t goes i n — I b e l i e v e i t ' s 

under — Make sure I've got t h i s c o r r e c t . I t may be under 

subsection — Yes, i t ' s subsection W, which has — defines 

waste under o i l and gas, or — w e l l , i t ' s anything w i t h a 

W. So there's m u l t i p l e wastes, there's waste t h a t ' s 

exempt, there's waste t h a t ' s hazardous, there's waste t h a t 

i s nonexempt and waste t h a t i s nonhazardous. So these 
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d e f i n i t i o n s c u r r e n t l y e x i s t i n the general p r o v i s i o n s and 

d e f i n i t i o n s f o r a l l r u l e s u n d e r — make sure I've got t h i s 

r i g h t — under Chapter 15 f o r o i l and gas. 

And the reason t h a t they are under t h i s general 

p r o v i s i o n s and d e f i n i t i o n s , because they address any 

reference t o those wastes under any of the r u l e s t h a t 

f o l l o w t h a t , unless they s p e c i f i c a l l y are re d e f i n e d i n t h a t 

p a r t . 

So these d e f i n i t i o n s do e x i s t . I j u s t wanted t o 

b r i n g t h a t up so i f people want c l a r i f i c a t i o n , i t ' s 

a c t u a l l y i n the r u l e s already. 

The t h i r d comment r e f e r r e d t o the d e f i n i t i o n s f o r 

downstream and upstream. There was some question about the 

d i s t i n c t i o n between the two i n the comment, the f o o t n o t e , 

and t h a t they were a c t u a l l y needed f o r the minor 

d i s t i n c t i o n . We thought t h i s was a great o p p o r t u n i t y t o 

make t h i s d i s t i n c t i o n and put i t i n p a r t 1 under the 

d e f i n i t i o n s i n se c t i o n 7. So any f u t u r e reference t o the 

upstream/downstream, I don't t h i n k — my understanding from 

task f o r c e and everything else, i t ' s very understood what 

i s an upstream f a c i l i t y and what i s a downstream f a c i l i t y . 

And those terms were proposed by the task f o r c e and, i f I'm 

not mistaken, they are a consensus item by the task f o r c e , 

what those — what t h a t means. 

And so we have put those d e f i n i t i o n s i n p a r t 1, 
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s e c t i o n 7, t o apply t o a l l r u l e s under t i t l e 15, which i s 

f o r o i l and gas. 

I guess since we're going l i n e by l i n e , we might 

as w e l l s t a r t w i t h the d e f i n i t i o n s , and the c u r r e n t 

d e f i n i t i o n — w e l l , a l l u v i u m i s a d e f i n i t i o n t h a t a c t u a l l y 

i s a d e f i n i t i o n t h a t i s i n the cu r r e n t Rule 50. I b e l i e v e 

through l e g a l counsel we d i d modify i t based on the tense, 

the verbiage tense, t o make i t more a p p r o p r i a t e . We d i d 

not make a substantive change, but we d i d make i t be 

modified from a passive tense t o an a c t i v e tense f o r i t s 

d e s c r i p t i o n . That's the only change t h a t we a c t u a l l y 

implemented t o t h a t d e f i n i t i o n . And as f a r as I know, 

t h e r e was no comments from October 22nd r e l a t i n g t o t h a t 

change. 

Closed-loop system. I b e l i e v e , Mr. Hansen, i f 

you could b r i n g up the — yes, the comment from OXY. 

Our i n t e n t — Well, t h i s i s a new d e f i n i t i o n . I t 

was — closed-loop systems weren't s p e c i f i c a l l y addressed 

under Rule 50. This gives us an o p p o r t u n i t y t o address 

those type of systems. So we had t o create a new 

d e f i n i t i o n t o make a d i s t i n c t i o n of why they're d i f f e r e n t 

from p i t s and so f o r t h , below-grade tanks or sumps. 

So we created t h i s t o i d e n t i f y an advanced method 

of d r i l l i n g t h a t encourages the r e c y c l i n g , re-use of 

d r i l l i n g f l u i d s and reduced waste s o l i d s . 
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As you see from the comment from OXY, they have a 

d i f f e r e n t i n t e r p r e t a t i o n on t h i s . They want — they 

i n c l u d e management of s o l i d s i n t h e i r proposal. We t h i n k 

there's a c l e a r d i s t i n c t i o n t h a t the d i f f e r e n c e between 

using a closed-loop system and u t i l i z i n g a standard or 

conventional system i s management of f l u i d s . They're 

capable of r e c y c l i n g those f l u i d s f o r using them, and i t 

has nothing t o do w i t h the s o l i d management, w i t h the f l u i d 

management t h a t i s implemented i n t h a t system. 

So our d e f i n i t i o n r e f l e c t s the management of 

d r i l l i n g and workover f l u i d s w i t hout using below-grade 

tanks or p i t s . 

This also goes i n — and we k i n d of put i t r i g h t 

up f r o n t . I t also goes i n t o when we propose f u r t h e r 

language about p e r m i t t i n g , c o n s t r u c t i o n , o p e r a t i o n a l , 

c l o s u r e . We address those d i s t i n c t i o n s by only r e f e r r i n g 

t o closed-loop systems f o r d r y i n g pads, not p i t s . 

And w i t h t h a t , i f there i s — we also provide 

language i n s i d e there t h a t informs a p p l i c a n t s and operators 

t h a t i f you're going t o use a p i t and a closed-loop system, 

which i s — does happen. Not everyone has the c a p a b i l i t y 

t o c e n t r i f u g e o f f the l i q u i d s t o re-use them, so they put 

i n the p i t and they draw o f f the p i t . We make t h a t 

d i s t i n c t i o n t h a t i f you're going t o use a p i t , the you have 

t o comply w i t h the temporary p i t r e g u l a t i o n s , or 
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p r o v i s i o n s . 

So we make t h a t d i s t i n c t i o n t h a t closed loop, t o 

us, deals w i t the management of f l u i d s . 

Okay. Division-approved f a c i l i t y . This i s also 

a new d e f i n i t i o n created t o broaden OCD's a b i l i t y t o 

u t i l i z e other f a c i l i t i e s designed and pe r m i t t e d f o r s i m i l a r 

purposes. We used t h i s term w i t h i n the d e f i n i t - — or 

w i t h i n the r u l e . We f e l t i t was needed t o d e f i n e i t . And 

so we came up w i t h t h i s language. As you can see, i t t a l k s 

about Division-approved permitted surface waste management 

or i n j e c t i o n f a c i l i t i e s , f a c i l i t i e s p e r m i t t e d pursuant t o 

the WQCC r e g u l a t i o n s . I t also allows f a c i l i t i e s approved 

pursuant t o 712, which allows us t o allow c e r t a i n wastes 

i n t o s o l i d waste f a c i l i t i e s . I t then also grants us some 

other f l e x i b i l i t y w i t h i n the language. 

We received several comments on October 2 2nd, 

s p e c i f i c a l l y from the i n d u s t r y committee and Yates 

Petroleum Corporation. They requested t h a t small landfarms 

r e g i s t e r e d pursuant t o 36 be included i n t h i s l i s t . 

I t h i n k t h a t maybe they d i d n ' t look a t the waste 

acceptance c r i t e r i a f o r those type of f a c i l i t i e s , but 

d r i l l i n g f l u i d s or d r i l l c u t t i n g s are exempt. They cannot 

be accepted a t those f a c i l i t i e s , which would be the storage 

of the waste m a t e r i a l generated from these a c t i v i t i e s . 

So we j u s t — i t ' s only — i f I — Let's see. I 
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b e l i e v e the — Here i t i s . The waste acceptance c r i t e r i a 

l i m i t s the operator t o — and t h i s i s a d i r e c t quote from 

p a r t 3 6 — accept only exempt or nonhazardous waste 

c o n s i s t i n g of s o i l s , excluding d r i l l c u t t i n g s , generated as 

a r e s u l t of a c c i d e n t a l releases from production operations 

t h a t are predominantly contaminated by petroleum 

hydrocarbons, do not contain f r e e l i q u i d s , would pass the 

p a i n t f i l t e r t e s t and where t e s t i n g shows c h l o r i d e 

concentrations are 500 m i l l i g r a m s or below. 

So there i s a r e s t r i c t i o n i n what those 

f a c i l i t i e s can accept. And i t wouldn't be a p p r o p r i a t e t o 

l i s t t h a t as an approved f a c i l i t y , as i s referenced 

throughout the r u l e . So I j u s t wanted t o make t h a t 

c l a r i f i c a t i o n . 

Okay, emergency p i t s . This i s p r e t t y 

s t r a i g h t f o r w a r d , i f I'm not mistaken. This d e f i n i t i o n 

a c t u a l l y comes from Rule 50. I t was i n c o r p o r a t e d i n t o the 

r e g u l a t o r y language of Rule 50, and we j u s t p u l l e d i t out 

t o make sure i t ' s understood, when we t a l k about emergency 

p i t s , what i t means. So t h i s was — as you can see, i t ' s 

i n green. This i s something t h a t the task f o r c e t a l k e d 

about, and i t ' s i n the summary r e p o r t as a consensus item 

from the task f o r c e , and they ask t h a t i t would be a 

d e f i n i t i o n , so we have included i t i n the d e f i n i t i o n s . 

Q. Now there are also some p r o v i s i o n s i n the r u l e 
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about p i t s constructed i n the event of an emergency t o 

co n t a i n u n a n t i c i p a t e d s p i l l s ? 

A. Yes, there i s a p r o v i s i o n s p e c i f i c a l l y about 

emergency p i t s under p a r t 17. 

Q. Yes, but a p i t constructed when an emergency i s 

o c c u r r i n g , t o contain a s p i l l , would not be an emergency 

p i t under t h a t d e f i n i t i o n , would i t ? 

A. I'm so r r y , i f you would say i t — I want t o make 

sure — 

Q. A p i t constructed i n an emergency — 

A. Yes. 

Q. — would not be an emergency p i t under t h a t 

d e f i n i t i o n , correct? 

A. No. Well, i t would — w e l l , l e t me ask you t h i s , 

would i t — I t states i t ' s f o r a precautionary matter, so I 

would have t o understand what you're meaning by emergency. 

Q. Well, I w i l l ask those questions when we get — 

A. Okay — 

Q. — t o t h a t p o r t i o n — 

A. — because I — 

Q. — of the r u l e . 

A. — t h a t ' s k i n d of — I t ' s d i f f i c u l t t o answer. 

One of the b i g t h i n g s t h a t developed out of the 

task f o r c e was the d i s t i n c t i o n of temporary p i t s and 

permanent p i t s . And instead of — I guess Rule 50 t a l k s a 
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l o t about p i t s and then i t makes t h a t d i s t i n c t i o n , i t 

s t a r t s i d e n t i f y i n g those. Here we want t o make — t o make 

i t easier t o f o l l o w w i t h i n , we could make t h a t d i s t i n c t i o n 

and separate those two, and the task f o r c e agreed upon 

t h a t . 

So t h i s d e f i n i t i o n i s — a c t u a l l y was created by 

the task f o r c e , and i t s i n t e n t i s t o i d e n t i f y t o a p p l i c a n t s 

or operators of permanent p i t s what r e g u l a t i o n s apply. 

Each s e c t i o n of the r e g u l a t i o n has subsections t h a t 

i d e n t i f y i f i t applies t o a temporary p i t , a below-grade 

tank, a permanent p i t , closed-loop system or below-grade 

tank. 

So t h i s makes i t easier t o f o l l o w , and you don't 

have t o look f o r the hidden meaning i n the r e g u l a t i o n s . We 

want i t p l a i n and simple, easier t o f o l l o w . So t h i s 

a c t u a l l y i s a good t h i n g f o r a l l p a r t i e s . 

And we — as f a r as I've seen, t h e r e was no 

comments from October 22nd p e r t a i n i n g t o t h i s . 

The next term, r e s t o r e . This i s — t h i s was 

something by l e g a l counsel we were asked t o i n c l u d e i n 

here. I t ' s a new d e f i n i t i o n , i t ' s a general-concept-type 

term. I t ' s u t i l i z e d only twice i n the proposed r u l e . And 

i n each case, the conditions i n which the term i s used i s 

s p e c i f i e d ; i t t e l l s you, you must r e s t o r e i t t o t h i s . 

C e r t a i n p a r t i e s such as the i n d u s t r y committee 
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and Yates Petroleum Corporation, they have recommended much 

l i k e OXY has t o change t h i s d e f i n i t i o n — or not the 

d e f i n i t i o n but the term from r e s t o r e t o s i t e r e s t o r a t i o n . 

The only problem t h a t we have f o r t h a t i s t h a t 

s i t e r e s t o r a t i o n i s not suggested or used anywhere i n the 

r u l e . Therefore, we're d e f i n i n g a term t h a t ' s not used 

under the r u l e . Restore i s used. There's no 

recommendations t o t u r n r e s t o r e i n t o s i t e r e s t o r a t i o n i n 

the other recommendations, so we s t i l l stand by using — 

keeping r e s t o r e as i t i s , because the recommended change 

would d e f i n e a term t h a t i s — i s not used a t a l l w i t h i n 

the proposed r u l e . 

So we couldn't q u i t e understand t h e i r — the 

l o g i c behind t h a t , i t was j u s t proposed. 

Re-vegetate. Okay, re-vegetate, t h i s another new 

d e f i n i t i o n created t o provide a general concept again. The 

d e t a i l s p e r t a i n i n g t o re-vegetation are provided i n the r e 

v e g e t a t i o n requirements under subsection G of 19.15.17.13. 

We'll discuss those when we get t h e r e . But t h i s , once 

again, j u s t a general, conceptual-type d e f i n i t i o n of what 

we're t r y i n g t o o b t a i n through r e - v e g e t a t i o n , but the 

s p e c i f i c s are addressed i n those p r o v i s i o n s . 

Okay, sump. The d e f i n i t i o n — or the source of 

the d e f i n i t i o n f o r sump derives from the c u r r e n t Rule 50. 

Our i n t e n t was t o propose m o d i f i c a t i o n s t o the o r i g i n a l 
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d e f i n i t i o n i n order not t o place the l i m i t s on the types of 

options of vessels t h a t are u t i l i z e d . 

I b e l i e v e the cur r e n t d e f i n i t i o n i s provided i n 

— w e l l , i t ' s not — I take t h a t back, i t ' s not i n — per 

se, i n 50. I t i s a d e f i n i t i o n under 19.15.2 under s e c t i o n 

7, d e f i n i t i o n s . And t h a t c u r r e n t d e f i n i t i o n l i m i t s the 

vessel t o only be si n g l e - w a l l e d . We'd l i k e t o open t h a t up 

so they can use double w a l l s , double-walled sumps and 

inco r p o r a t e or ensure t h a t there's some form of secondary 

containment incorporated i n t o the o r i g i n a l vessel or used 

i n c o n j u n c t i o n w i t h a primary vessel t o prevent any 

p o t e n t i a l releases from overflows or — and — and we also 

do not want t o l i m i t the a b i l i t y of a sump t o be used 

e i t h e r below or above the ground surface. So these — i t ' s 

my understanding these proposed m o d i f i c a t i o n s r e f l e c t the 

c u r r e n t use and p r a c t i c e s of such vessels by operators. 

There was a recommendation from IPANM t h a t 

requested t h a t the words, w i t h i n secondary containment, be 

omitte d from the d e f i n i t i o n . Their j u s t i f i c a t i o n i s t h a t a 

sump i s already a secondary-containment vessel. That 

doesn't q u i t e coincide w i t h the language — the i n t e n t of 

the language t h a t we've proposed, or w i t h the c u r r e n t 

d e f i n i t i o n which s t i p u l a t e s t h a t i t ' s a s i n g l e vessel. A 

s i n g l e vessel would imply t h a t i t ' s a primary tank, not a 

— which means there's no secondary tank, so t h e r e f o r e 
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there's no secondary containment, so... 

And the cu r r e n t d e f i n i t i o n c l e a r l y s t a t e s t h a t — 

and t h i s i s c u r r e n t d e f i n i t i o n i n our c u r r e n t r u l e under 

19.15.2, s e c t i o n 17, c l e a r l y states t h a t a sump i s a 

s i n g l e - w a l l vessel, and i t does not r e q u i r e secondary 

containment or incorporate a secondary containment system 

i n i t . 

So our d e f i n i t i o n c l a r i f i e s t h a t secondary 

containment i s required or should be incorpo r a t e d w i t h the 

use of these — these sumps. 

The f i n a l d e f i n i t i o n here i s temporary p i t . This 

d e f i n i t i o n i s a — was suggested by the task f o r c e . I t was 

a c t u a l l y created by the task f o r c e and inco r p o r a t e d i n t o 

the r u l e . 

As you can see ther e , there i s a f o o t n o t e , and 

the d e f i n i t i o n . I t ' s an OXY footnote. They have suggested 

t h a t we change l i q u i d s t o f l u i d s . 

We contend — i t ' s OCD's con t e n t i o n t h a t a l i q u i d 

can be considered a f l u i d , but a f l u i d cannot be con- — i s 

not a l i q u i d . And t h i s i s a c r u c i a l c o n s i d e r a t i o n i n 

proposing the language under t h i s d e f i n i t i o n and the proper 

use of i t . 

L i q uids are considered f r e e l i q u i d s , such as 

produced water, t h a t i s generated i n the d r i l l i n g process. 

F l u i d s may include d r i l l i n g muds, g e l s , a d d i t i v e s 
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t h a t have been p o t e n t i a l l y s e t t l e d out from the d r i l l 

c u t t i n g s . 

By making t h i s change, i t would suggest t h a t they 

would — when we t a l k about t h i s , t h a t i t would only 

r e s t r i c t a temporary p i t t o hold those and not the produced 

water or the f r e e l i q u i d s , because i t would only address 

f l u i d s . And i f — the way the r u l e i s proposed i s t h a t we 

do have p r o v i s i o n s t o remove those l i q u i d s o f f the p i t , 

which would i n d i c a t e t h a t there are l i q u i d s i n the p i t , i n 

co n j u n c t i o n w i t h f l u i d s . We address those separately under 

d i f f e r e n t p r o v i s i o n s , so we'd l i k e t o make a d i s t i n c t i o n 

between those. 

And w i t h t h i s — i t has t o do w i t h the — the 

language t h a t was proposed i s t o hold l i q u i d s f o r less than 

s i x months and be closed w i t h i n one year. 

So what t h i s would r e q u i r e i f you were t o change 

t h i s t o f l u i d s , i t would suggest t h a t operators would be 

r e q u i r e d t o remove not only the produced water, but also 

the d r i l l i n g muds, the gels, the a d d i t i v e s , which we don't 

t h i n k i s r e a l l y p r a c t i c a l . And we're not — and t h a t ' s not 

our i n t e n t , t o r e q u i r e them t o remove those a d d i t i o n a l 

items. We r e a l i z e t h a t ' s p a r t of the waste m a t e r i a l , and 

t o e x t r a c t or separate those from the d r i l l c u t t i n g s i s not 

a p r a c t i c a l a p p l i c a t i o n . 

So j u s t one l i t t l e change between those two terms 
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could r e s u l t i n t o something t h a t i s — I would say i s not 

very p r a c t i c a l , a p r a c t i c a l a p p l i c a t i o n by the operator. 

And I would l i k e t o comment t h a t , much l i k e the 

fo o t n o t e , i n d u s t r y committee and Yates Corporation has also 

recommended the same change. I j u s t don't t h i n k they've 

r e a l i z e d the i m p l i c a t i o n such a change would c o n s t i t u t e . 

What we have here, I guess, permit r e q u i r e d , 

f o o t n o t e 7 — w e l l , l e t me — I ' l l t a l k about the i n t e n t of 

t h i s s e c t i o n f i r s t . This i s permit r e q u i r e d . 

Task f o r c e agreed upon the language r e q u i r i n g 

p e r m i t t i n g of p i t s . I t was f o r temporary p i t s and 

permanent p i t s , below-grade tanks and closed-loop system. 

We have expanded t h i s s e c t i o n under subsection A t o n o t i f y 

operators t h a t permanent p i t s — u n l i n e d permanent p i t s 

w i l l be p r o h i b i t e d , and w e ' l l no longer be i s s u i n g permits 

f o r those permanent p i t s . So we d i d modify or expand upon 

what the task force proposed, but t h e i r language i s i n 

th e r e . 

The — subsection B also provides language, t o 

info r m a p p l i c a n t s of closed-loop systems which use a p i t , a 

temporary p i t , t h a t they must comply w i t h the temporary p i t 

requirements s p e c i f i e d w i t h i n the r u l e . 

This i s one of those issues where there's a 

d i s t i n c t i o n t h a t coincides w i t h the d e f i n i t i o n of closed-

loop system. So we're t a k i n g t h i s o p p o r t u n i t y t o l e t 
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operators know, i f you're going t o use a temporary p i t 

you've got t o comply w i t h the temporary p i t p r o v i s i o n s . 

And we f u r t h e r r e f e r t o closed-loop systems w i t h d r y i n g 

pads, t o make t h a t d i s t i n c t i o n w i t h i n the r u l e . 

The fo o t n o t e , footnote 7 — th e r e seemed t o be a 

concern from OXY about the a l t e r n a t i v e methods. We 

considered t h i s . I guess what we were t r y i n g t o do, we 

include t h i n g s i n our l i s t i n g up here — and maybe I should 

have made t h i s c l a r i f i c a t i o n , i s t h a t we d i d i n c l u d e the 

a l t e r n a t i v e methods w i t h i n the p e r m i t t i n g , because the 

a l t e r n a t i v e — any a l t e r n a t i v e method other than the ones 

up t h e r e would be an exception t o the standard which i s 

per m i t t e d under t h i s . 

And since we don't know i f they're going t o be 

requesting a l t e r n a t i v e method — w e l l — I'm t r y i n g t o get 

t h i s s t r a i g h t here. 

Since we don't know what i t ' s going t o p e r t a i n 

t o , a p i t or below-grade tank or a closed-loop system, i t ' s 

hard f o r us t o i d e n t i f y t h i s . And th e r e are p r o v i s i o n s f o r 

exceptions under the a p p l i c a t i o n process t h a t allows 

operators t o address these. So we d i d n ' t f e e l l i k e i t was 

needed t o put i t up there because i t ' s — include i t under 

permit r e q u i r e d , because i t i s an exception t o a permit t o 

one of these others t h a t are addressed up under t h e r e . So 

i n d i r e c t l y i t s t i l l r equires a permit. 
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Also, the — f o r other c l a r i f i c a t i o n s , the 

a l t e r n a t i v e methods cold also p e r t a i n t o cl o s u r e . I n t h i s 

p r o v i s i o n i f you're requesting an a l t e r n a t i v e c l o s u r e 

method, even though f o r a new a p p l i c a t i o n under t h i s r u l e , 

the — p a r t of the a p p l i c a t i o n process and p e r m i t t i n g 

process i s t o submit a closure plan and have t h a t approved 

as p a r t of your permit. 

I n some cases, f o r e x i s t i n g - t y p e operations, they 

would only submit a closure plan f o r approval, which would 

not r e q u i r e a permit but would r e q u i r e approval of the 

closure plan. I f they were t o ask f o r an exception t o a 

standard, one of the proposed closure methods, t h a t would 

be an a l t e r n a t i v e method t h a t would not r e q u i r e a permit. 

So there's m u l t i p l e uses of t h i s , and we t h i n k 

they're covered w i t h i n the p r o v i s i o n s of the r u l e . 

Q. Mr. Jones, why do we r e f e r t o a l t e r n a t i v e methods 

w i t h o u t s p e c i f y i n g any? 

A. The main reason i s t h a t we don't want — I t h i n k , 

you know, a l o t of the concern was, what are they — how do 

we apply f o r them, what do they p e r t a i n to? We've opened 

up the door f o r i n d u s t r y t o suggest a l t e r n a t i v e s . We're 

open t o a l t e r n a t i v e s , there's exceptions, there's an 

exception p r o v i s i o n . We don't want t o place any 

r e s t r i c t i o n of new technology, new ideas t o come t o us. 

The c u r r e n t r u l e w i t h the closed-loop system, we 
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have t o — you know, t h a t was something new. We r e a l i z e d 

t h a t we could apply p o r t i o n s of the r u l e s t o i t , but i t 

d i d n ' t s p e c i f i c a l l y address i t . So t h i s k i n d of opens up 

the door f o r those new technologies t h a t we have not — 

CHAIRMAN FESMIRE: Mr. Jones — 

Mr. Hiser, do you have a — ? 

MR. HISER: Mr. Chairman, Mr. Brooks and members 

of the Commission, i t may be h e l p f u l j u s t t o c l a r i f y 

something. I don't — I have no o b j e c t i o n i f Mr. Jones 

wants t o proceed down t h i s route and Mr. Brooks wants t o go 

th e r e , but i t might be h e l p f u l f o r the Commission members 

t o understand t h a t a number of these comments were made on 

the August d r a f t , and what we now have i s the September 

language up here. And so i n some cases there's some 

d i s p a r i t y as a r e s u l t of t h a t . That might be what 

sometimes i s confusing. 

CHAIRMAN FESMIRE: Okay. Well, i f i t i s 

confusing would you take the o p p o r t u n i t y t o p o i n t i t out? 

MR. HISER: Okay. 

CHAIRMAN FESMIRE: Okay? 

MR. HISER: I j u s t thought I would make t h a t 

c l e a r so t h a t i f people are wondering why sometimes we 

don't p a r a l l e l — 

THE WITNESS: Yeah, and a c t u a l l y t h i s language 

d i d n ' t change. I ' d l i k e t o c l a r i f y . The reason t h i s — 
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the OXY comment i s up there i s because under the 

a p p l i c a t i o n we t a l k about — and they d i d n ' t d i r e c t l y 

reference t h a t but the question i s , why aren't a l t e r n a t i v e 

methods included i n the p e r m i t t i n g ? , i s t h e i r comment. 

And i t ' s a c t u a l l y — i f you see, they have a 

reference of 19.15.17.9.A, which i s the a p p l i c a t i o n , and 

s t a t e t h a t , you know, i t i s there. And I b e l i e v e the 

comment — The permit a p p l i c a t i o n requirements s t a t e t h a t 

an operator applying f o r a permit t o c o n s t r u c t or use a 

proposed a l t e r n a t i v e method must do so under — w i t h the C-

144 form, under s e c t i o n 9. This i s s e c t i o n 8. 

And then they comment t h a t i t ' s s i l e n t i n t h i s 

s e c t i o n f o r — w e l l , there's several comments. Part of i t 

i s permit r e q u i r e d , p a r t of i t i s the p r o v i s i o n s , 

suggesting t h a t we d i d n ' t address i t throughout the r u l e of 

every exception t h a t you can have. 

We don't t h i n k t h a t ' s p r a c t i c a l , because we don't 

know what a l t e r n a t i v e s t h a t one may propose. I f we l i s t 

those a l t e r n a t i v e s , then they're not a l t e r n a t i v e anymore, 

they're a prescribed method. I n t h i s case they're 

wondering why there was a permit requirement. 

So I — i t ' s i n the r u l e , and i t addresses 

something t h a t ' s i n the r u l e . This was not changed due t o 

t h a t , t h e r e was no change based upon what's being proposed 

today f o r the proposed r u l e , because — 
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Q. (By Mr. Brooks) I believe t h a t ' s been explained, 

i f you can move on. 

A. Okay. There was a c e r t a i n p a r t y t h a t ' s made 

comments on October 2 2nd. I t was Energen. Their comments 

were somewhat d i f f i c u l t t o i n t e r p r e t since they took our 

proposed r u l e and e i t h e r deleted t h i n g s , modified t h i n g s , 

and d i d n ' t provide any explanation of why they d i d . But i t 

i s — i t was submitted i n t h a t form on the 2 2nd. And i n 

t h e i r request they modified — i t was subsection B f o r 

closed-loop systems t o suggest t h a t — t o al l o w closed-loop 

systems t o be used as submitted on a sundry n o t i c e or OCD 

C-144. 

Upon t h i s review — they a c t u a l l y admitted a l o t 

of t he language r e q u i r i n g the permit. To accept such a 

change would be i n t e r p r e t e d t o allow a closed-loop system 

t o be used w i t h o u t the review or approval of OCD. Their 

suggestion i s only t o submit i t t o us, not t o al l o w us t o 

approve i t . 

And I guess the problem we have i s , i f you use a 

summary n o t i c e i t ' s not a C-144, which i s the a p p l i c a t i o n . 

This creates other problems because — other 

recommendations t h a t they suggest through here i s , i n the 

a p p l i c a t i o n process they don't want t o submit t h i n g s l i k e 

the engineering design plan, which incorporates the closu r e 

p l a n , which allows us no op p o r t u n i t y t o review what they 
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plan f o r closure or approve what they plan f o r c l o s u r e , 

which k i n d of cuts us out of the loop of the whole process. 

I t k i n d of al l u d e s t o — and i t ' s d i f f i c u l t t o read t h e i r 

language, but i t ' s — personally, I would i n t e r p r e t i t as 

t h a t i t would allow them t o operate w i t h o u t an approved 

permit and w i t h o u t an approved closure plan, which would 

k i n d of p u l l them out of the r u l e . 

And so I j u s t wanted t o p o i n t t h a t out i n t h e i r 

October 22nd proposed language changes, t h i s i s — t h i s 

s e c t i o n was omitted, and a l l they want t o do i s submit the 

sundry n o t i c e or a C-144. But w i t h t h a t C-144 i t w i l l 

p r ovide no d e t a i l s . 

Okay, l e t ' s see, can we s c r o l l up, Mr. Hansen? I 

b e l i e v e — Did I address a l l the footnotes through there? 

I b e l i e v e I d i d . 

Okay, the permit a p p l i c a t i o n . This subsection 

was created based upon the p i t r u l e task f o r c e i n p u t t o 

provide i n s t r u c t i o n s t o a p p l i c a n t s , and d i f f e r e n t methods 

f o r o p e r a t i o n t h a t comply w i t h the permit. 

The concept of the u t i l i z a t i o n of the C-144 form 

o r i g i n a t e s — f o r the c u r r e n t r u l e 50. I t was consensus 

language. This language t h a t ' s proposed f o r the permit 

a p p l i c a t i o n , A, was consensus language. OCD d i d take the 

o p p o r t u n i t y t o expand upon t h a t language. 

And t h i s i s also language from Rule — i f I'm not 
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mistaken, from Rule 50, t o recommend — or recommending 

t h a t the a p p l i c a n t be re q u i r e d t o submit a C-144 form i n 

order t o request permit a t an upstream f a c i l i t y . This 

seemed t o be important by the task f o r c e , t o make t h i s 

d i s t i n c t i o n and include t h i s . This i s a c t u a l l y task f o r c e 

r i g h t here, t h e i r recommendation. 

We agree w i t h the task f o r c e recommendation, and 

we have also incorporated some a d d i t i o n a l — w e l l , we 

incorporated the concepts t h a t are proposed by t h a t 

consensus language i n t o the proposed r u l e . 

Our i n t e n t i s t o use the C-144 form as the sole 

mechanism t o t r a c k and permit a p i t . Right now I t h i n k 

there's a m u l t i t u d e of a p p l i c a t i o n s — or ways t o request a 

permit f o r a p i t . 

And what we have found out, I t h i n k , i s a good 

r e f l e c t i o n of the comments from Mr. Price and Mr. von 

Gonten i n t h e i r testimony, i s t h a t we have — we can't come 

up w i t h a concise number of the number of p i t s t h a t are 

th e r e or what type of p i t s t h a t are t h e r e . And p a r t of 

t h a t i s , the d i f f e r e n t forms — or d i f f e r e n t formats t h a t 

can be submitted t o request those approvals. I f we used 

one form t o supply t h a t i n f o r m a t i o n , then t h a t i n f o r m a t i o n 

could be entered i n t o our database and used t o t r a c k those 

p i t s . 

So through our changes we are recommending t h a t 
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you — regardless of i f you're c l o s i n g a p i t , plugging a 

w e l l , you have t o comply w i t h these p r o v i s i o n s , which would 

mean i f you were going t o close a p i t i n c o n j u n c t i o n w i t h 

t h a t , you have t o submit a p p l i c a t i o n and inc l u d e your 

clos u r e plan and i d e n t i f y those p i t s . 

So t h i s i s a t o o l t h a t w i l l a s s i s t OCD i n 

documentation, so i n the f u t u r e we can a c t u a l l y say from 

t h i s date t o t h i s date there was t h i s many closures or t h i s 

many p i t s p e r m i t t e d . We w i l l have t h a t c a p a b i l i t y . 

Right now w i t h the formats, i t ' s d i f f i c u l t f o r 

d i s t r i c t o f f i c e t o give us a c o r r e c t number, because there 

are so many d i f f e r e n t formats i n which — the forms are 

used f o r other purposes, t o continue d r i l l i n g , f o r plugging 

and so f o r t h . That i s hard t o t r a c k t h a t , because i t may 

go t o t h a t person t h a t assesses t h a t p a r t of i t , but not 

the closure. 

Q. Mr. Jones, i f I may i n t e r r u p t you, the — i n one 

of Lewis C a r r o l l ' s poems the character c a l l e d the Bellman 

says, What I t e l l you three times i s t r u e . There's a 

tendency t o assume t h a t , but I bel i e v e you've made t h a t 

l a s t p o i n t several times, so I t h i n k the Commission would 

probably be a p p r e c i a t i v e i f you'd move on t o another p o i n t . 

A. Okay, I'm sorry about t h a t . 

There i s a comment t h a t goes w i t h t h i s s e c t i o n , a 

fo o t n o t e , and I believe i t ' s footnote 9. I t was t o i n s e r t 
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"or tank" between the " p i t " and " w i l l " . 

This comment r e f e r s — and t h i s i s one of those 

t h i n g s where I l i k e t o b r i n g t h i s up — i t r e f e r s t o the 

Surface Owners P r o t e c t i o n Act. The o r i g i n a l task f o r c e 

sum- — w e l l , f i n a l r e p o r t , had some language i n t h e r e t h a t 

suggested t h a t the a p p l i c a t i o n should include proof of 

compliance t o the Surface Owners P r o t e c t i o n Act. This i s 

consensus by the task f o r c e . I t was the language t h a t they 

proposed i n t h e i r summary r e p o r t . 

Upon con s i d e r a t i o n , we — o r i g i n a l l y i n our d r a f t 

we d i d inco r p o r a t e t h a t because we were t r y i n g t o stay t r u e 

t o the task f o r c e . Once the d r a f t went out, we received 

comments regarding t h a t language. And upon c o n s i d e r a t i o n , 

we have determined t h a t the implementation and compliance 

of t h a t act i s a best issue resolved between the surface 

owner and the a p p l i c a n t . So we p u l l e d t h a t language out 

from t h a t p r o v i s i o n , and i t no longer e x i s t s . 

So I ' d l i k e t o s t a t e , t h i s was a comment t h a t was 

brought up. We had t o reconsider what was proposed by the 

task f o r c e , and we a c t u a l l y made a change, b a s i c a l l y . 

Okay, subsection B. For c l a r i f i c a t i o n , I guess, 

i n subsection A i t ' s — there i s a C-144 form, and we want 

t o , f o r c l a r i f i c a t i o n purposes i d e n t i f y t h a t t h i s i s only a 

p a r t of the a p p l i c a t i o n . The other p o r t i o n of the 

a p p l i c a t i o n i s the engineering design plan. 
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The p i t r u l e task force recommended t h a t the 

a p p l i c a n t should provide a d e t a i l e d engineering design play 

i n t h e i r a p p l i c a t i o n f o r a permit f o r a p i t . They d i d n ' t 

d i s t i n g u i s h temporary or permanent. And i n those 

discussions we — when we t a l k i n the general sense of a 

p i t , i t would — i n t h i s case, i t would apply f o r both. 

The task f o r c e consensus language also proposed 

t h a t the engineering design plan include o p e r a t i n g and 

maintenance procedures, a closure plan, a hydrogeologic 

r e p o r t and d e t a i l s of the s i t e ' s depth t o groundwater. 

We agree t h a t t h i s i n f o r m a t i o n i s r e q u i r e d f o r 

proper review i n order t o determine approval or d e n i a l of 

the a p p l i c a t i o n . We've also incorporated these ideas or 

these concepts i n t o the r u l e . The engineering design plan 

— i n the engineering design plan. 

The o p e r a t i o n a l maintenance procedures should be 

based — and t h i s i s p a r t of my demonstration a l s o , I'm 

k i n d of going t o say what we — based upon t h i s , so people 

have a b e t t e r understanding of what we're r e q u e s t i n g f o r 

t h i s i n f o r m a t i o n — t h a t the o p e r a t i o n a l maintenance 

procedures should be based upon the s p e c i f i e d p r o v i s i o n s 

f o r operations from the r u l e , or the items proposed i n the 

r u l e . 

You know, once something l i k e t h i s i s created, i t 

can be provided t o operators as a format or an 
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i n s t r u c t i o n a l f o r proper operations and maybe u t i l i z e d as a 

template f o r f u t u r e s u bmittals of a s i m i l a r p r o j e c t . So i f 

i t was f o r a temporary p i t , there are s p e c i f i e d o p e r a t i o n a l 

requirements. 

I f someone were t o create a general plan t h a t 

covers those o p e r a t i o n a l requirements, so the operator 

could have t h a t on s i t e or have i t a v a i l a b l e t o understand 

i f the inspector comes out and says, Hey, you know, based 

upon the r u l e s of t h i s p r o v i s i o n — or the p r o v i s i o n 

r e q u i r i n g the use of t h i s temporary p i t , these are the 

o p e r a t i o n a l requirements — they would have knowledge of 

t h a t and have i t a v a i l a b l e . I f i t was a below-grade tank, 

i t would apply t o those o p e r a t i o n a l p r o v i s i o n s f o r t h a t 

below-grade tank. 

So t h i s i s a mechanism t h a t can also be used by 

operators on s i t e t o educate them. And i t allows us t o 

make sure they have a cl e a r understanding of those r u l e s 

when they submit i t . 

The closure plan, the s u b m i t t a l of the closu r e 

p l a n as p a r t of the permit a p p l i c a t i o n f o r c o n s i d e r a t i o n of 

approval of the permit i s a new concept. This i s suggested 

i n the consensus language proposed by the task f o r c e . The 

OCD agrees w i t h t h i s concept — 

Q. Now Mr. Jones, when you say t h a t ' s a new concept, 

are you r e f e r r i n g merely t o the r e g u l a t i o n of p i t s i n the 
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O i l Conservation Div i s i o n ? 

A. Yes, I'm r e f e r r i n g — t h a t reference i s based on 

what's c u r r e n t l y r e q u i r e d under Rule 50 p r o v i s i o n s . 

Q. I s i t a concept t h a t i s f r e q u e n t l y encountered i n 

environmental p e r m i t t i n g ? The concept of r e q u i r i n g c l o s u r e 

plans t o be included i n the permit a p p l i c a t i o n ? 

A. I n my experience, yes. 

Q. Okay, continue. 

A. We agree w i t h t h i s . Having the a p p l i c a n t submit 

a cl o s u r e plan f o r approval as p a r t of the i n i t i a l permit 

prevents any delays i n closure. The c u r r e n t Rule 50 

r e q u i r e s operators t o submit a closure plan f o r review and 

approval p r i o r t o commencing closure. 

So i f submitted a f t e r the f a c t , i t has t o be 

reviewed and approved before they can even s t a r t c l o s i n g , 

under the c u r r e n t r u l e . 

By approving a closure plan as p a r t of the 

permit, the closure can commence immediately. 

The hydrogeologic r e p o r t , t h i s provides OCD w i t h 

the i n f o r m a t i o n t h a t i t can u t i l i z e t o assess the proper 

s i t i n g f o r a permit. More i m p o r t a n t l y , i t also provides 

i n f o r m a t i o n , i f submitted, t h a t can be u t i l i z e d t o assess a 

p o t e n t i a l release and determine the p o s s i b l e m o b i l i t y , 

e x tent and d i r e c t i o n a plume may f o l l o w . 

And t h i s i s important. We're not saying t h a t a l l 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

882 

p i t s are going t o have releases, but i f t h e r e i s a release, 

i f the operator n o t i f i e s us of such release, we have 

i n f o r m a t i o n on s i t e t h a t we can a u t o m a t i c a l l y s t a r t 

assessing. Other than t h a t , i t would be w a i t i n g f o r t h a t 

i n f o r m a t i o n t o be provided by the operator, so we can make 

a — determine — determine i f there i s any imminent t h r e a t 

or danger t o p u b l i c h e a l t h , f r e s h water or the environment, 

and we would have t o wait f o r t h a t i n f o r m a t i o n . I f we have 

i t on hand, we can make t h a t assessment, t h a t — you know, 

w i t h i n an appropriate time. 

So we t h i n k t h i s i s a good idea t o have such 

i n f o r m a t i o n and request i t . 

The OCD also proposes t o r e q u i r e the s u b m i t t a l of 

the engineering design plan f o r a l l a c t i v i t i e s under t h i s 

proposed r u l e t h a t w i l l r e q u i r e a permit. So anything t h a t 

would r e q u i r e a permit, we have incorporated s i m i l a r 

language — or a t l e a s t f o r the engineering design plan 

aspect, t o be req u i r e d i n t h e i r a p p l i c a t i o n s f o r a permit. 

There i s a comment, a f o o t n o t e , t h a t was a 

request t o de l e t e " d e t a i l e d " or replace i t w i t h "an", so i t 

would j u s t say engineering plan. The proposed language 

from the task f o r c e included d e t a i l , and we consider d e t a i l 

t o r e f l e c t the q u a l i t y of the i n f o r m a t i o n provided i n the 

— an engineering design plan, since the q u a n t i t y or the 

items r e q u i r e d are l i s t e d . 
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And t h i s may be s i l l y t o have such a t h i n g i n 

th e r e , but I put together g u i d e l i n e s where I s a i d , give me 

a b r i e f summary, and I got very l i t t l e i n f o r m a t i o n . I t was 

argued t h a t we said provide a b r i e f summary, and th e r e was 

no d e t a i l s a t a l l i n t h a t s u b m i t t a l , so — 

MR. BROOKS: Let me i n t e r r u p t again, Mr. Jones. 

Mr. Chairman, i n the i n t e r e s t of making t h i s 

p r e s e n t a t i o n — po s s i b l y o m i t t i n g some t h i n g s t o make t h i s 

p r e s e n t a t i o n go f a s t e r , I want t o c l a r i f y something. 

Mr. Hiser and Mr. Carr, I b e l i e v e , have s t a t e d 

t h a t they are not opposing any of the p r o v i s i o n s t h a t the 

r u l e r e l a t i n g t o permanent p i t s , but I d i d not know f o r 

sure i f t h a t was necessarily the de c i s i o n of a l l counsel. 

I f a l l counsel are agreed t h a t there's no o p p o s i t i o n t o the 

p r o v i s i o n regarding permanent p i t s , we can simply i n s t r u c t 

the witness not — t o pass over those p r o v i s i o n s . 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: I would a c t u a l l y l i k e t o speak t o my 

c l i e n t s about t h a t — 

CHAIRMAN FESMIRE: Okay. 

MS. FOSTER: — because I would also l i k e t o t r y 

and speed t h i s up i f possi b l e , but I'm f i n d i n g t h i s 

p r e s e n t a t i o n t o be r a t h e r i n s t r u c t i v e and r a t h e r u s e f u l i n 

terms of the processes, both t h i n k i n g and a c t u a l , t h a t the 

D i v i s i o n went through. 
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So a t the break i f I could speak t o my c l i e n t s 

about t h a t . 

CHAIRMAN FESMIRE: Okay. Given t h a t cue, why 

don't we go ahead and take a — 

(Laughter) 

CHAIRMAN FESMIRE: — 12-minute break and 

reconvene a t eleven o'clock. I do need t o t e l l you t h a t 

i t ' s my i n t e n t i o n t o go t o about 12:20 today, t o ask f o r 

p u b l i c comments a t 12:20, and break f o r lunch a t about — 

from 12:30 t o 1:30, j u s t f o r planning purposes. 

(Thereupon, a recess was taken a t 10:48 a.m.) 

(The f o l l o w i n g proceedings had a t 11:02 a.m.) 

CHAIRMAN FESMIRE: Let's go back on the record. 

The record should r e f l e c t t h a t i t i s now eleven o'clock 

a.m. on Thursday, November — 7th? 

COMMISSIONER BAILEY: 8th. 

COMMISSIONER OLSON: 8th. 

CHAIRMAN FESMIRE: — 8th. Ms. Foster, have you 

had a chance — Oh, l e t me go through the r e c i t a t i o n , I'm 

sor r y . 

The record should r e f l e c t t h a t a l l t h r e e 

Commissioners are s t i l l present, the Commission t h e r e f o r e 

has a quorum. We were i n the d i r e c t examination of Mr. 

Brad Jones. 

Ms. Foster, you had ra i s e d an issue t h a t you 
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wanted t o discuss w i t h your c l i e n t . Have you had the 

op p o r t u n i t y t o do that? 

MS. FOSTER: Yes, Mr. Chairman, I have discussed 

i t w i t h my c l i e n t , and our p o s i t i o n i s t h a t we do not — we 

would agree w i t h the OCD's recommendation t o l i n e permanent 

p i t s . Therefore, sections of the r u l e , changes i n t h e i r 

r e g u l a t i o n , we would not oppose. 

Obviously i t ' s a question — t h a t doesn't mean 

t h a t I'm withdrawing my r i g h t t o cross-examine on anything 

having t o do w i t h the l i n e r , but j u s t as i t p e r t a i n s t o 

t h i s discussion f o r the a c t u a l r u l e l i n e by l i n e w i t h you, 

we could — i t would be okay w i t h my c l i e n t s t o s k i p those 

s e c t i o n s . 

CHAIRMAN FESMIRE: Okay. Mr. Brooks, I don't 

t h i n k you intended t o skip them, d i d you? Did you j u s t 

i n t e n d t o abbreviate the presentation? 

MR. BROOKS: Well, my suggestion — i t a c t u a l l y 

was Mr. Price's suggestion, was t h a t i f the permanent p i t 

p r o v i s i o n s are not a t issue, t h a t we could simply s k i p over 

the explanation of those p r o v i s i o n s t h a t r e l a t e 

s p e c i f i c a l l y and only t o permanent p i t s . 

CHAIRMAN FESMIRE: Okay. Mr. Huffaker, would you 

have a comment on that? 

MR. HUFFAKER: I do not, Mr. Chairman. 

CHAIRMAN FESMIRE: Okay. And i s i t acceptable t o 
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your c l i e n t t h a t we b a s i c a l l y t r e a t the permit p i t 

p r o v i s i o n s as not i n contest? 

MR. HUFFAKER: I t i s . 

CHAIRMAN FESMIRE: Okay. Mr. Baizel? 

MR. BAIZEL: That would be f i n e . 

CHAIRMAN FESMIRE: Mr. Brooks, proceed. Sounds 

l i k e you've got a good plan. 

Q. (By Mr. Brooks) Okay. Then you may go on t o the 

next subsection, or paragraph. 

A. Okay. I don't know how t o address those, based 

upon the comments from the p a r t i e s over here. There are 

recommendations p e r t a i n i n g t o permanent p i t s t h a t have been 

suggested by those p a r t i e s . Am I t o only address those? 

MR. BROOKS: Mr. Huffaker — I mean, Mr. — 

MR. HISER: No, t h a t ' s — 

MR. BROOKS: — Hiser? 

MR. HISER: — Mr. Huffaker over t h e r e . 

What I had recommended, i f i t please the 

Commission, i s t h a t I t h i n k we can do e x a c t l y what's been 

suggested, as long as, i f there's a p a r t i c u l a r question we 

have on the permanent p i t s i t e , we can b r i n g t h a t up i n 

cross. And then I have no o b j e c t i o n i f they want t o 

colloquy a l i t t l e b i t about t h a t . 

CHAIRMAN FESMIRE: Okay. And Mr. Brooks, you 

understand t h a t even though i t ' s not contested, we do have 
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a minimum hurdle t h a t — 

MR. BROOKS: I understand t h a t . And of course I 

be l i e v e t h a t we w i l l cover the matters adequately i f we do 

t h a t . 

CHAIRMAN FESMIRE: Okay. 

MR. BROOKS: Thank you. 

MR. HISER: Right, and our agreement doesn't 

n e c e s s a r i l y mean t h a t we're accepting e v e r y t h i n g t h a t 

otherwise he would say. 

(Laughter) 

CHAIRMAN FESMIRE: Hopefully the record got t h a t . 

THE WITNESS: I'm not sure i f I understand i t . 

CHAIRMAN FESMIRE: Mr. Brooks, do you want t o 

take a minute t o converse w i t h your c l i e n t ? 

Q. (By Mr. Brooks) Now, Mr. Jones, j u s t go through 

e v e r y t h i n g except those sections t h a t r e l a t e s p e c i f i c a l l y 

and only t o permanent p i t s . And I may ask you a few 

questions about permanent p i t s afterwards, but — 

A. Then we need t o confer, because t h e r e are 

proposals t h a t impact permanent p i t s from other p a r t i e s , 

e s p e c i a l l y i n s i t i n g and i n closure, t h a t have been 

recommended i n the October 22nd proposals. 

Q. Okay. Well, you may address those, and I w i l l 

stop you i f I f e e l i t ' s unnecessary. 

A. Okay. 
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CHAIRMAN FESMIRE: Mr. Jones, why don't you j u s t 

go ahead and proceed w i t h your p r e s e n t a t i o n , j u s t be 

min d f u l t h a t — 

THE WITNESS: Yeah, I ' l l t r y t o be b r i e f i n the 

sections where there's no comment, but h i t the high p o i n t s 

f o r permanent p i t s . 

CHAIRMAN FESMIRE: Sounds reasonable. 

THE WITNESS: Okay. I guess we are i n subsection 

( 1 ) , and t h i s i s the engineering design plan f o r permanent 

p i t s . The high p o i n t s here, I ' d j u s t l i k e t o s t a t e t h a t 

t h i s was recommended by the task f o r c e t h a t permanent p i t s 

should comply w i t h s i m i l a r p r o v i s i o n s r e q u i r e d f o r 

evaporation ponds permitted t o p a r t 36, the surface waste 

management r e g u l a t i o n s . 

The d i f f e r e n c e between t h i s engineering design 

plan t h a t — from the others, are — p a r t of t h a t p r o v i s i o n 

i s t h a t i t would r e q u i r e t h a t a r e g i s t e r e d p r o f e s s i o n a l 

engineer c e r t i f y the engineering design plan. This the 

high p o i n t . We accept those recommendations, we've 

incorporated those i n t o the p r o v i s i o n s . 

There are some a d d i t i o n a l requirements. I 

be l i e v e they are — get my reference r i g h t — subparagraphs 

(e) through (n) t h a t are d i r e c t l y from p a r t 36, since t h a t 

was a recommendation through the task f o r c e , f o r i t t o 

comply w i t h those. 
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Q. (By Mr. Brooks) Now are these p r o v i s i o n s t h a t 

are e s s e n t i a l l y the same as those t h a t are r e q u i r e d f o r 

evaporation ponds under p a r t 3 6? 

A. Yes. 

Q. Continue. 

A. This i s the p r o v i s i o n f o r engineering design plan 

f o r temporary p i t s , the — subparagraph ( 2 ) . I t ' s the 

OCD's i n t e n t t o r e q u i r e a p p l i c a n t s w i t h temporary p i t s t o 

submit an engineering design plan w i t h t h e i r a p p l i c a t i o n , 

t o ensure t h a t the temporary p i t i s p r o p e r l y s i t e d , 

designed and constructed, a closure plan i s approved and i n 

place f o r immediate implementation of clo s u r e , and t o 

ensure t h a t the operator has a complete understanding of 

the o p e r a t i o n a l requirements of the r u l e . 

As you can see, these t h i n g s are s p e c i f i e d under 

the engineering design plan t o be submitted as p a r t of the 

a p p l i c a t i o n . 

The source of t h i s proposed language o r i g i n a t e s 

from the task f o r c e . 

The concept of the use of the standard 

engineering design plan, as i t ' s s t a t e d i n the l a s t — I 

be l i e v e i t ' s the l a s t p a r t of t h a t p r o v i s i o n — was also 

something t h a t was — ki n d of o r i g i n a t e d i n the g u i d e l i n e s . 

This was one of the th i n g s t h a t we incorporated i n the — 

or the task f o r c e considered. But they came from the 
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g u i d e l i n e s . 

The task f o r c e also suggested t h a t a standard 

design could be submitted by the a p p l i c a n t and then 

referenced i n t h e i r a p p l i c a t i o n s under t h i s p r o v i s i o n — so 

i t 1 s as i f i t was already approved — and not resubmitted 

every time they submit an a p p l i c a t i o n . And t h i s would make 

th i n g s easier f o r a p p l i c a n t s and speed up t h a t process. 

There was a footnote — I b e l i e v e i t ' s i n the 

middle of t h a t p r o v i s i o n , footnote 11 — t h a t was asking — 

th e r e was some question about the hydrogeologic r e p o r t and 

what were the expectations beyond the depth t o groundwater? 

And I f e e l l i k e I've already discussed t h i s p r i o r t o t h i s 

as a general overview of what t h a t r e p o r t provides t o us, 

beyond j u s t depth t o groundwater f o r s i t i n g . 

I t also provides t h i s i n f o r m a t i o n i f a release 

occurs, t h a t we would have i n f o r m a t i o n r e a d i l y a v a i l a b l e , 

once n o t i f i e d , t o make an assessment i f t h e r e needs t o be 

immediate r e a c t i o n — or a c t i o n taken t o p r o t e c t human 

h e a l t h and the environment. 

I n t h i s same p r o v i s i o n there was several comments 

from p a r t i e s . The f i r s t comment, or recommendation, was 

from the i n d u s t r y committee and Yates Petroleum 

Corporation, and they had recommended t h a t t h i s p r o v i s i o n 

only r e q u i r e t h a t the permit a p p l i c a t i o n f o r a temporary 

p i t s h a l l include a design plan f o r c o n s t r u c t i o n , o p e r a t i o n 
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of a temporary p i t meeting the a p p l i c a b l e requirements of 

19.15.17.11 and s h a l l include a closure plan meeting the 

ap p l i c a b l e requirements of 19.15.17.13 NMAC. 

Such a change would l i m i t the i n f o r m a t i o n 

submitted t o OCD f o r review t o the extent of — w e l l , i f 

they were t o supply only t h a t i n f o r m a t i o n , t h e r e would be 

no i n f o r m a t i o n submitted f o r us t o assess the s i t i n g 

c r i t e r i a , t o have the in f o r m a t i o n a v a i l a b l e t o assess, i f 

th e r e i s a leak, what concerns we may have, or release. 

The other t h i n g w i t h t h i s recommended language i s 

t h a t s e c t i o n 11 only r e f e r s t o the — i t only p e r t a i n s t o 

the design and c o n s t r u c t i o n . Section 12 addresses 

operations. So they s t a t e s e c t i o n 11 as the source of what 

they're going t o base t h e i r operation plans o f f o f , so w i t h 

t h a t t h e r e would be no op e r a t i o n a l plan submitted. So 

t h a t ' s j u s t a c l a r i f y i n g p o i n t on t h a t . 

The other p a r t y t h a t had made a recommendation 

was IPANM. They suggested t h a t the l a s t sentence be 

modified. Their m o d i f i c a t i o n t o t h a t l a s t sentence was t o 

allow — Let's see i f I've got i t here. Allow — and t h i s 

was my understanding of i t . I t would a l l o w a p p l i c a n t s t o 

reference a standard design, regardless of which company 

submitted i t i n t h e i r a p p l i c a t i o n . 

And I could read t h e i r — read from t h e i r 

s u b m i t t a l f o r f u r t h e r c l a r i f i c a t i o n . Now I can't f i n d i t . 
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MS. FOSTER: I have the t h i n g t h a t he's r e f e r r i n g 

t o r i g h t i n f r o n t of me — 

THE WITNESS: Yes, i f — 

MS. FOSTER: — i f you'd l i k e , I could j u s t make 

i t a l i t t l e f a s t e r and j u s t read i t . 

THE WITNESS: I would appreciate t h a t . 

CHAIRMAN FESMIRE: Anything t h a t can make i t a 

l i t t l e f a s t e r — 

THE WITNESS: Yes. 

CHAIRMAN FESMIRE: — would be appreciated — 

MS. FOSTER: Yeah. 

CHAIRMAN FESMIRE: — yes. 

MS. FOSTER: Our recommendation i s t h a t we would 

be allowed t o have the a b i l i t y t o f i l e a standard p i t 

design t h a t can be used by m u l t i p l e companies by reference. 

That was the — 

THE WITNESS: Yes, yes, t h a t — I guess t h a t ' s 

what I was t r y i n g t o get a t . We're k i n d of opposed t o t h i s 

change, and the reason why i s t h a t i f t h i s change i s 

accepted i t ' s going t o be d i f f i c u l t t o determine what's the 

o r i g i n a l source. 

I f they reference something or i f they — there's 

m u l t i p l e companies t h a t submit a p p l i c a t i o n s , so i n the 

process, when you make a reference — t o the d i s t r i c t 

o f f i c e i n t h i s case — f o r t h e i r a p p l i c a t i o n , they're going 
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t o have t o go back and search the f i l e s t o determine i f the 

design depth allows t h a t design t o be ap p l i e d t o the s i t e 

which has — may have a separation t o groundwater 

demonstration t h a t has t o be considered. So i f the 

standard design i s at a depth of 15 f e e t , they're going t o 

have t o f i n d t h a t t o make t h a t determination. The f a c t 

t h a t i t ' s not submitted delays the review process and w i l l 

delay the co n s i d e r a t i o n of approval f o r such a p p l i c a t i o n i f 

i t ' s done i n t h i s fashion. 

And, you know, our i n t e n t i s not t o delay t h i s 

but t o speed i t up. I mean, i n a l l honesty, i t would be 

recommended t o have app l i c a n t s always t o submit t h a t — i f 

they know what i t i s , they can create i t , and only submit 

i t — i t would d e f i n i t e l y speed up the process, because 

then we wouldn't have t o f i g u r e out which design they're 

r e f e r r i n g t o , because there may be m u l t i p l e designs by 

m u l t i p l e companies. 

So you know, we want — we're not — we're k i n d 

of opposed t o t h i s change. 

Pr o v i s i o n — 

MS. FOSTER: Again, i n the i n t e r e s t of not having 

t o repeat the discussion t h a t you j u s t had, we made the 

same recommendation f o r paragraph (3) as w e l l as paragraph 

( 4 ) , and the comments of Mr. Brad Jones would be accepted 

by us. 
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CHAIRMAN FESMIRE: Okay. 

THE WITNESS: Subparagraph ( 3 ) , closed-loop 

systems, t h i s i s new language created by OCD, the source of 

the idea. The proposed language derives from the consensus 

language regarding the engineering design plans and 

standard design plan f o r temporary p i t s . 

We f e l t l i k e such i n f o r m a t i o n i s r e q u i r e d f o r a 

proper review of the a p p l i c a t i o n i n order t o determine 

approval or d e n i a l . 

Once again, i t was our i n t e n t t h a t t h i s — t h a t 

these type of p r o v i s i o n s are the same as f o r temporary 

p i t s , t o ensure t h a t closed-loop systems are p r o p e r l y 

designed, constructed, t h a t a closure plan i s approved and 

i n place f o r immediate implementation f o r c l o s u r e , and t o 

also ensure t h a t the operator completely understands the 

o p e r a t i o n a l requirements of the r u l e . 

As you w i l l n o t i c e , there i s some exception t o 

t h i s . The engineering design plan t h a t ' s r e q u i r e d f o r t h i s 

does not r e q u i r e a hydrogeologic r e p o r t . We — This i s due 

t o the a b i l i t y of a closed-loop system — e s p e c i a l l y i n the 

way we address i t under the r u l e , because these are not 

temporary p i t s . I f you use a temporary p i t w i t h a closed-

loop system, we've already s p e c i f i e d up f r o n t t h a t you have 

t o f o l l o w the pr o v i s i o n s f o r temporary p i t s , the 

a p p l i c a t i o n would be f o r a temporary p i t , these would be 
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f o r d r y i n g pads, t h a t the a b i l i t y of — t h i s i s due t o the 

a b i l i t y of the closed-loop system t o r e c y c l e and re-use 

process d r i l l i n g f l u i d s t h a t w i l l r e s u l t i n a d r i e r , less 

s a t u r a t e d waste s o l i d and also reduce the volume t h a t ' s 

generated. 

So we f e l t t h a t i t was — since they're not 

s t o r i n g f l u i d s on t h e i r d r y i n g pads, and — but they're 

s t o r i n g c u t t i n g s and so f o r t h t h a t have been c e n t r i f u g e d — 

t h a t groundwater considerations — there's not h y d r a u l i c 

head on i t , there's not produced water on i t , t h a t we 

wouldn't need t h a t i n f o r m a t i o n , because there's less 

concern f o r release o c c u r r i n g a t t h a t s i t e . 

One of the p a r t i e s t h a t provided comment from 

October 22nd was Energen. They recommended t o omit the 

requirement of the engineering design plan from the 

p r o v i s i o n . Such a change w i l l allow operators of closed-

loop systems not t o be regulated by OCD. There would be — 

t h e r e f o r e p r o h i b i t i n g OCD the a u t h o r i t y t o deny, suspend or 

modify t h e i r operations. 

Other p a r t i e s , such as the i n d u s t r y committee and 

petroleum — or, I'm sorry, Yates Petroleum Corporation — 

they have recommended t o omit the reference t o a p p l i c a b l e 

manufacturer recommendations, and they also have — I 

apologize, they've also recommended t h i s f o r temporary p i t s 

as w e l l . Their j u s t i f i c a t i o n i s t h a t they're not 
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manufacturers f o r temporary p i t s or closed-loop systems. 

I have t o agree, they are c o r r e c t , somewhat 

c o r r e c t . There are i n s t a l l e r s f o r temporary p i t s and 

closed-loop systems, and there are manufacturers f o r the 

geomembrane m a t e r i a l i n s t a l l e d i n the design and 

c o n s t r u c t i o n of such p i t s and closed-loop systems. The 

i n s t a l l e r s a c t u a l l y use a p p l i c a b l e manufacturer 

recommendations when i n s t a l l i n g these geomembranes, so 

t h a t ' s what we meant by applying t h a t , t h a t language. 

As Ms. Foster has recommended, or commented on, 

they have the recommendation f o r the standard design, the 

change t o a standard design and how i t would be a p p l i e d by 

reference, so I w i l l — I t h i n k t h a t ' s already been 

addressed. 

So paragraph ( 4 ) , below-grade tanks, t h i s i s — 

once again, t h i s i s new language created by OCD. 

The c u r r e n t Rule 50 r e q u i r e s a permit f o r below-

grade tanks. They're — Of course, i f they were pre

e x i s t i n g , they could be r e g i s t e r e d . 

The task force has also continued i t s 

recommendation t o r e q u i r e permits f o r below-grade tanks, 

and OCD agrees w i t h t h i s . And t h i s i s t o — i n order t o 

ensure t h a t below-grade tanks are p r o p e r l y designed, 

constructed and closed, and t o s a t i s f y the s i t i n g c r i t e r i a 

t h a t we have s p e c i f i e d . 
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The OCD requires the s u b m i t t a l of an engineering 

design plan f o r review. Without i t , a proper assessment 

and determination cannot be performed. Once again, our 

i n t e n t i s the same as t h a t as temporary p i t s and closed-

loop systems. We want t o make sure t h a t they're p r o p e r l y 

s i t e d , designed, constructed, we want t o make sure t h a t 

there's a closure plan i n place and approved f o r immediate 

closure when t h a t occurs, and we want t o ensure t h a t the 

operators have complete understanding of what they're 

r e q u i r e d t o do under the o p e r a t i o n a l requirements of the 

r u l e . 

Once again, there was a comment on October 22nd 

from IPANM about the standard design, and i t ' s referenced, 

but Ms. Foster has already addressed t h a t . 

Closure plans, we — Closure plans, as you 

n o t i c e , j u s t the t i t l e i s green up t h e r e . We f e e l l i k e 

t h i s was a consensus item, because i t ' s i n c o r p o r a t e d i n t o 

the engineering design plan, but we also had a l o t of 

questions about these and how they would be addressed. And 

then we also r e a l i z e d there was references t h a t needed t o 

provide i n s t r u c t i o n t o c e r t a i n operators. So we created 

t h i s subsection w i t h the i n t e n t t o inform and educate 

a p p l i c a n t s t h a t a n t i c i p a t e d i n f o r m a t i o n r e q u i r e d f o r a 

proper closure plan s u b m i t t a l . 

Right now, the cur r e n t Rule 50 does not s p e c i f y 
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any prescribed closure methods, nor does i t provide any 

d e t a i l e d p r o t o c o l s f o r a complete closure. 

And i t was brought t o my a t t e n t i o n d u r i n g the 

break t h a t I was wrong about operators having t o submit a 

d e t a i l e d closure plan p r i o r t o commencement. The a c t u a l 

wording i s t h a t the D i v i s i o n may r e q u i r e . May r e q u i r e . So 

they have no o b l i g a t i o n t o submit i t . We may request i t 

under Rule 50. So under our new proposed r u l e i t i s a 

requirement. 

A closure plan s h a l l demonstrate which i d e n t i f i e d 

c l o s u r e method the a p p l i c a n t or the operator proposes. I t 

should s t a t e how they w i l l comply w i t h the c l o s u r e 

requirements, s e c t i o n 13 of the proposed r u l e . For 

example, i f an a p p l i c a n t proposes the closure of a 

temporary p i t by a method of waste removal commonly 

r e f e r r e d t o as dig-and-haul, the a p p l i c a n t should describe 

such a c t i v i t i e s as the removal and d i s p o s a l of f r e e 

l i q u i d s , i n c l u d i n g the i d e n t i f i c a t i o n of the proposed 

d i s p o s a l f a c i l i t y . We j u s t want t o make sure t h a t these 

are being p r o p e r l y disposed of and they're going t o the 

c o r r e c t f a c i l i t y . 

The method of treatment t o s t a b i l i z e or s o l i d i f y 

the contents of the p i t , i f necessary. The excavation of 

the p i t contents and l i n e r . The t e s t i n g and sampling 

p r o t o c o l t o determine and/or d e l i n e a t e a release the 
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temporary p i t . And i f a release has not occurred, 

i n s t r u c t i o n s d e s c r i b i n g the b a c k f i l l i n g of the excavation 

and the i n s t a l l a t i o n of the prescribed s o i l cover and the 

r e - v e g e t a t i o n of the impacted area. 

A l o t of these, once they — once someone, a 

p a r t y , puts t h i s together, they could have areas t h a t they 

could modify, and these plans should be p r e t t y standard 

unless there's something unusual about i t . 

The — paragraph (1) under closure plans, OCD 

received several comments from task f o r c e expressing 

concerns regarding the r e - n o t i f i c a t i o n i f i n i t i a l proposed 

o n - s i t e closure method — i f they were unable t o achieve 

what they had o r i g i n a l l y suggested i n t h e i r permit 

a p p l i c a t i o n . 

There was concerns t h a t since the clos u r e plan i s 

r e q u i r e d t o be approved as p a r t of the permit, t h a t — they 

suggested the were done — a good example i s , they 

a n t i c i p a t e d t h a t the p i t contents would meet the standards 

f o r o n - s i t e closure and they s a t i s f i e d a l l the other 

requirements such as the 100-mile radius demonstration, and 

they had w r i t t e n consent from the surface owner, and they 

had s t a t e d t h a t there was — t h e i r a n t i c i p a t i o n i s t h a t the 

p i t contents would meet the standards t o a l l o w o n - s i t e 

c l o s u r e . And i n t h i s case, l e t ' s say they d i d n ' t meet i t . 

They had concerns t h a t they would have t o modify t h e i r 
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permit i n order t o get a m o d i f i c a t i o n t o the cl o s u r e , and 

i n doing so they may have t o r e - n o t i f y , gain w r i t t e n 

consent from the surface owner again and make s i m i l a r 

demonstrations t h a t they had made p r e v i o u s l y . 

What we're suggesting i n t h i s language i s t h a t i f 

you propose such a method, propose backup methods such as, 

i f you're not going t o meet the standard, i f f o r some 

reason you don't meet i t , you can also say, i f we don't 

meet the standard, we're going t o s t a b i l i z e i t , t r e a t i t t 

t h i s standard. I f f o r some reason the p i t contents are a t 

high concentrations where the treatment doesn't work, they 

may o f f e r up a backup i n t h e i r closure p l a n , t h e i r i n i t i a l 

c l o s u r e p l a n , t o — i f they can't meet the standard, t o d i g 

and haul i t . 

So we're saying do i t up f r o n t , make sure you 

have a l l your bases covered i n case your i n i t i a l proposal 

i s n ' t r e a l l y p r a c t i c a l or may not work out. And so we're 

t r y i n g t o get some i n s t r u c t i o n t o the operators, t h e r e i s a 

way t o do t h i s , t h a t — and we can allow those because a l l 

of those are approvable methods under t h a t , and they would 

be addressed under those o n - s i t e closure standards. 

And so we're t r y i n g t o give some i n f o r m a t i o n up 

f r o n t , i f you're going t o pursue t h i s o n - s i t e c l o s u r e 

method, address those i n case your i n i t i a l plan doesn't 

work. Also provide a backup plan f o r those. And the l a s t 
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backup plan should be dig-and-haul i f you can't meet any of 

those. 

I would l i k e t o comment on October 2 2nd, Energen 

had recommended t h a t t h i s p r o v i s i o n be omitted. Such a 

change w i l l e l i m i n a t e i n s t r u c t i o n s t o prevent m u l t i p l e 

m o d i f i c a t i o n s and a d d i t i o n a l n o t i c e and would create delays 

i n the closure. Okay. 

My computer j u s t died. Yeah, s o r r y about t h a t . 

P r o v i s i o n (2) and (3) — yeah, paragraphs (2) and 

( 3 ) , I would l i k e t o discuss both of these a t the same 

time. 

OCD created paragraphs (2) and (3) w i t h the 

i n t e n t t o n o t i f y and i n s t r u c t operators t h a t are r e q u i r e d 

t o submit a closure plan but who are not seeking a permit, 

and t o n o t i f y them which o f f i c e they are r e q u i r e d t o submit 

these plans. 

These are pr o v i s i o n s — these types of f a c i l i t i e s 

as they're l i s t e d w i t h the u n l i n e d permanent and r e g i s t e r e d 

permanent p i t s or e x i s t i n g l i n e d or u n l i n e d permanent p i t s 

not p e r m i t t e d or r e g i s t e r e d , i d e n t i f i e d — and there's a 

p r o v i s i o n f o r t h a t . These are also l i s t e d — i n s t r u c t e d 

under the t r a n s i t i o n a l p r o v i s i o n s t o submit a closu r e p l a n . 

The other ones, of course, are the e x i s t i n g u n l i n e d 

temporary p i t s and e x i s t i n g below-grade tanks. 

We've provided t h i s language so we could n o t i f y 
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those p a r t i e s t h a t q u a l i f y under t h i s , t h a t aren't seeking 

a permit, t h a t are required t o close under the t r a n s i t i o n a l 

p r o v i s i o n s , who t o submit t h e i r closure plan t o . 

I would l i k e t o comment also t h a t Energen i n 

t h e i r October 22nd s u b m i t t a l has also recommended t h a t t h i s 

p r o v i s i o n , or these two p r o v i s i o n s , be omitted. We would 

l i k e t o s t a t e t h a t such a change w i l l e l i m i n a t e 

i n s t r u c t i o n s t o inform operators who or which o f f i c e they 

should submit t h e i r closure plans f o r t h i s , which could 

create some confusion. We're t r y i n g t o c l a r i f y t h a t f o r 

these p r o v i s i o n s . 

Q. (By Mr. Brooks) Now i n t h a t connection, Mr. 

Jones, does e x i s t i n g Rule 50 r e q u i r e an operator t o submit 

a clos u r e plan f o r a temporary p i t ? 

A. As I st a t e d e a r l i e r , i t doesn't r e q u i r e them. I t 

grants the o p t i o n f o r the D i v i s i o n — may r e q u i r e them t o 

do t h a t . I t doesn't s t i p u l a t e t h a t the operator i s 

r e q u i r e d t o submit a closure plan. 

Q. Now would t h i s p r o v i s i o n r e q u i r e operators who 

have go t t e n t h e i r p i t s permitted w i t h o u t s u b m i t t i n g a 

clos u r e p l a n , t h a t are s t i l l open now, t o submit a closure 

plan? 

A. Yes. 

Q. Okay, continue. 

A. Paragraph ( 4 ) , t h i s was created by our counsel's 
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recommendation, j u s t t o provide c l a r i f i c a t i o n t o operators 

— or more of a reminder, t h a t when you submit a closure 

p l a n , i f i t ' s f o r a new permit, i t ' s going t o be p a r t of 

your permit a p p l i c a t i o n under the engineering design plan. 

Cer t a i n p a r t i e s , such as i n d u s t r y committee, 

Yates Petroleum Corporation, have recommended t h a t t h i s 

p r o v i s i o n be omitted due t o i t being r e q u i r e d elsewhere i n 

the proposed r u l e . 

We j u s t thought since we were addressing c l o s u r e 

plans, i t would be good t o address a l l a p p l i c a t i o n s of 

closure plans i n t h a t , so i t ' s not f o r g o t t e n and i t 

wouldn't be misunderstood t h a t you wouldn't have t o submit 

i t w i t h your a p p l i c a t i o n . 

Okay, subsection D, f i l i n g of permit a p p l i c a t i o n . 

OCD proposed t h a t — proposes t h a t a l l exceptions 

and permanent p i t a p p l i c a t i o n s be submitted t o the Santa Fe 

o f f i c e f o r c o n s i d e r a t i o n and approval. 

The task f o r c e suggested t h a t a t l e a s t the Santa 

Fe o f f i c e be responsible f o r the review of the permanent 

p i t s , due t o our t e c h n i c a l — due t o the t e c h n i c a l 

complexity and the s i m i l a r i t y of the evaporation ponds 

p e r m i t t e d under Rule 36 and which we c u r r e n t l y process. 

So they thought i t was appropriate t h a t we — 

since i t was agreed upon, and i t sounds l i k e there's a l o t 

of consensus here, t h a t permanent p i t s f o l l o w those 
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p r o v i s i o n s , t h a t the p a r t y t h a t — the group t h a t a c t u a l l y 

permits those f a c i l i t i e s review those a p p l i c a t i o n s . 

The i n t e n t of having the exceptions come t o Santa 

Fe or t o a c e n t r a l o f f i c e i s t o e s t a b l i s h some u n i f o r m i t y 

and r e g u l a t o r y consistency i n the d e c i s i o n and 

determination of approvals and den i a l s regarding 

exceptions. We would j u s t l i k e t o make sure t h a t there's 

some type of consistency. I f you have one o f f i c e 

addressing the exceptions t o the p r o v i s i o n s , t h a t means 

there's one voice speaking f o r the D i v i s i o n . And i n the 

past we've seen people argue t h a t a s i m i l a r request from a 

d i f f e r e n t d i s t r i c t — they may have a d i f f e r e n t 

d e termination. We're t r y i n g t o s a t i s f y t h a t request f o r 

consistency by r e q u i r i n g t h a t . 

Paragraph ( 2 ) , temporary p i t s , closed-loop 

systems, below-grade tanks — t h i s i s f i l i n g of the permit 

a p p l i c a t i o n . There was consensus by the task f o r c e . Their 

language suggests t h a t operator should apply t o the 

d i s t r i c t o f f i c e f o r a permit t o co n s t r u c t a permit or 

below-grade tank, closed-loop system a t an upstream 

f a c i l i t y . 

We agree w i t h t h i s concept, we've inc o r p o r a t e d 

t h i s i n t o the r u l e . 

One c l a r i f i c a t i o n I ' d l i k e t o make i s t h a t these 

exceptions would be exceptions f o r the Santa Fe o f f i c e f o r 
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f i l i n g of the a p p l i c a t i o n , would be only exceptions pursued 

under — i f I'm not mistaken, i t ' s s e c t i o n 15. There are 

pr o v i s i o n s i n the r u l e t h a t allow f o r a d m i n i s t r a t i v e 

approval by the d i s t r i c t o f f i c e f o r c e r t a i n issues, and 

w e ' l l get t o those and address those. So we are g r a n t i n g 

some f l e x i b i l i t y where you don't have t o go through t h i s 

whole process of submitting i t t o Santa Fe f o r approval. 

S i t i n g requirements, s e c t i o n 10, the development 

of the s i t i n g c r i t e r i a evolved from the p i t r u l e task 

f o r c e . The c u r r e n t r u l e includes some s i m i l a r — and I say 

s i m i l a r — s i t i n g c r i t e r i a , such as watercourse, lakebeds, 

sinkholes, playa lakes, wetland, wellhead p r o t e c t i o n areas. 

They c u r r e n t l y e x i s t i n the curr e n t Rule 50. 

One of the th i n g s t h a t d i d happen i n task f o r c e , 

they seem t o only address -- and I was p a r t of the f i n a l 

p a r t of t h a t — temporary p i t s , permanent p i t s and 

emergency p i t s , d uring the d e l i b e r a t i o n s . I f you n o t i c e , 

we've included below-grade tanks and closed-loop systems. 

Well, I take t h a t back, not closed-loop systems, j u s t 

below-grade tanks. And we also included the excavated 

m a t e r i a l from p i t s , and we've created a p r o v i s i o n f o r on-

s i t e closure. 

Subsection A.(1), t h i s i s s i t i n g c r i t e r i a f o r 

temporary p i t s and below-grade tanks. The d e c i s i o n t o 

apply the s i t i n g c r i t e r i a of temporary p i t s t o below-grade 
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tanks i s based upon the o p e r a t i o n a l , s a f e t y and p r a c t i c a l 

a p p l i c a t i o n concerns, and the proper placement, 

c o n s t r u c t i o n and operation of a below-grade tanks i s t o 

e s t a b l i s h a cumulative l e v e l of p r o t e c t i o n and t o prevent 

contamination of f r e s h water and p r o t e c t human h e a l t h and 

the environment. 

I f you n o t i c e , there's a l o t i n green, and then 

you see c e r t a i n items t h a t are i n red. This i s what I was 

r e f e r r i n g t o e a r l i e r , t h a t the concepts t h a t were 

provided — or suggested by the task f o r c e , are 

incorpor a t e d and they are also up the r e . And some of them, 

the concept was consensus, the distance or depth was 

nonconsensus. And i t wasn't t h a t there shouldn't be one, 

i t was more t h a t there was — t h a t i t wasn't agreed upon 

what those distances should be. 

So as — I ' l l t a l k — l e t ' s see. Okay, f o r 

subparagraph ( a ) , the 50-foot separation from the bottom of 

the temporary p i t or below-grade tank, the distance or 

separation t o groundwater from the bottom of the temporary 

p i t or below-grade tank i s a nonconsensus item from task 

f o r c e . Concerned c i t i z e n s and l o c a l government members of 

the task f o r c e suggested 100-foot separation f o r adequate 

p r o t e c t i o n of the groundwater. Some other members of the 

task f o r c e suggest as l i t t l e as two f e e t separation. So 

ther e was a wide range discussed about t h a t . 
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Our i n t e n t i s t o r e q u i r e a 50-foot separation 

from the bottom of the tank or p i t t o provide adequate 

p r o t e c t i o n of f r e s h water. And I t h i n k Mr. Pr i c e t a l k e d 

about t h i s , Mr. Hansen's modeling modeled the impact of the 

50-foot, the 100-foot, and less than 50 f e e t . So those 

were t e c h n i c a l demonstrations and discussions t h a t would 

support t h i s . 

What I would l i k e t o address i s what we would 

a n t i c i p a t e i n a s u b m i t t a l of a demonstration and compliance 

t o s i t i n g c r i t e r i a . And i n t h i s case we would be l o o k i n g 

f o r c u r r e n t groundwater data from r e l i a b l e sources such as 

the State Engineer's o f f i c e , the USGS, or i f t h e r e was any 

w e l l s nearby, some r e a l - t i m e data obtained from those, so 

those would s u f f i c e f o r a demonstration f o r the s i t i n g 

c r i t e r i a f o r t h i s p o r t i o n . 

So t h a t t h i s would a l l be included as p a r t of the 

i n f o r m a t i o n submitted i n the hydrogeologic r e p o r t of the 

engineering design plan, so t h i s w i l l a l l o w us proper 

assessment of t h a t i n f o r m a t i o n t o make sure the proposal 

would grant the use of a temporary p i t a t t h a t s i t e . So 

t h a t ' s why we're asking f o r t h a t . 

As you n o t i c e , there's some footnotes up t h e r e , 

12 and 13. I ' d l i k e t o address those together. I ' l l have 

t o look a t those from here. 

There was, you know, the questions were, what are 
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the science and r a t i o n a l e f o r that? I t h i n k we've 

demonstrated t h a t over the past couple days by Mr. Hansen's 

modeling, Mr. Price's discussions of the p h y s i c a l 

separation. 

And then there was some comments t h a t — i f you 

see t h e r e , there i s a comment from — i t ' s comment — 

fo o t n o t e number 13 t h a t suggests t h a t i t should be 100 

f e e t . So t h i s i s from a task force member of what — t h e i r 

recommendation of what they t h i n k i t should be, gr e a t e r 

than what we a c t u a l l y proposed. 

So the 50-foot separation, we b e l i e v e t h a t the 

50-foot separation t o groundwater provides a minimal l e v e l 

of p r o t e c t i o n t o support the proper c o n s t r u c t i o n and 

i n s t a l l a t i o n of a temporary p i t . 

The combination of the p r o p e r l y i n s t a l l e d 

p r e s c r i b e d design, the 50-foot separation, i s r e q u i r e d t o 

e s t a b l i s h t h i s — I can't even say i t — cumulative l e v e l 

of p r o t e c t i o n f o r f r e s h water, p u b l i c h e a l t h and the 

environment. 

We would l i k e t o comment on the — t h a t t h e r e was 

a comment provided October 22nd from Energen t h a t 

recommended t h a t t h i s be omitted from the r u l e , and i f t h a t 

were t o occur, such a change were t o occur, i t would a l l o w 

operators the op p o r t u n i t y t o i n s t a l l temporary p i t s and 

below-grade tanks i n groundwater, since t h e r e would be no 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

909 

defin e d separation. 

Subparagraph ( b ) , 300 f o o t t o — 300 f e e t t o a 

continuously f l o w i n g watercourse, 200 f e e t t o other 

watercourses, lakebeds, sinkholes, playa lakes. 

The 2 00 f o o t was a nonconsensus item. I n the 

summary r e p o r t , t h i s item i s s t i l l h i g h l i g h t e d i n red, 

i n d i c a t e d as a nonconsensus a t the time. We had discussed 

200 f e e t , somebody suggested 30 f e e t so we put t h a t i n . I t 

was s t i l l red i n the summary r e p o r t as — and i d e n t i f i e d as 

a nonconsensus item. 

And the reason I want t o c l a r i f y t h a t i s because 

t h e r e are comments, as you see i n fo o t n o t e 14, t h a t the 3 0-

f o o t distance — t h e i r reference t o the 30-foot and the 

change t o the 200-foot, by no means d i d the task f o r c e 

summary r e p o r t i n d i c a t e i t was a consensus item. I t was 

red, 3 0 f e e t , i n t h a t r e p o r t . And we had — we also 

provided the color-coding t o t h a t t o i d e n t i f y as a 

nonconsensus item. So I j u s t want t o make sure t h a t ' s 

c l e a r i n t h a t . 

So — and there was — i t was widely discussed, 

t h i s a p p l i c a t i o n . At a l o t of — I don't know how t o 

approach t h i s , but our basis of proposing the 2 00 f e e t t o 

the watercourse lakebed, sinkhole, playa lake p r o v i s i o n was 

based upon discussions from the task f o r c e and our 

p a r t i c i p a t i o n i n t h a t . And I ' d l i k e t o ask i f i t ' s okay t o 
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— because t h a t ' s our foundation of t h i s , i f t h a t ' s okay t o 

comment on our — not saying what other p a r t i e s have 

s t a t e d , but based on our foundation on t h a t , I j u s t want t o 

make sure t h a t ' s okay. 

Q. Go ahead. 

A. Okay. 

CHAIRMAN FESMIRE: I'm glad you answered i t . 

THE WITNESS: Yeah, I'm glad someone d i d . 

I t was r e a l l y based on — w e l l , t h e r e were 

several p r o v i s i o n s or considerations. One of them was 

p r a c t i c a l i t y of operating equipment around a p i t . The more 

you reduce t h a t area of operation, the less you can 

a c t u a l l y do anything w i t h t h a t p i t . And we r e a l i z e t h a t 

there's a l o t of heavy equipment out t h e r e , so f o r t h , t h a t 

you need adequate room f o r t h a t . 

And the reason the 2 00 f o o t was proposed i s t h a t 

when you con s t r u c t a temporary p i t , you're r e q u i r e d t o have 

anchor trenches. That may not t r u l y r e f l e c t the f o o t p r i n t 

of your temporary p i t , i t may go beyond t h a t . So i n t h a t 

case you're already t a k i n g up a d d i t i o n a l space by p u t t i n g 

i n the anchor trenches. And there has t o be room f o r t h a t , 

which reduces t h a t separation even more, reduces t h a t area. 

The other p a r t of t h i s i s , you're also r e q u i r e d 

t o i n s t a l l and implement d i v e r s i o n measures t o c o n t r o l 

surface water run-on i n t o the p i t or below-grade tank. I n 
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order t o do t h a t , you have t o have space t o make t h a t 

happen. So you may be p u t t i n g up berms, you may be 

i n s t a l l i n g d i t c h e s or other mechanisms. And when you s t a r t 

i n s t a l l i n g those mechanisms, then you s t a r t r e s t r i c t i n g the 

use of t h a t setback area. So i f you have 3 0 f e e t , you've 

got your anchor trenches f o r your l i n e r , and then you've 

got t o implement these other measures t o d i v e r t run-on, 

t h a t area gets smaller and smaller. 

The other concern i s — depending — and we' re 

t a l k i n g about watercourses, being able t o implement 

measures t h a t w i l l c o n t r o l e r o s i o n a l r u n o f f from the 

operations s i t e . Because we're t a l k i n g about watercourses, 

sinkholes, we're t a l k i n g about p r o t e c t i o n of surface water 

a t t h i s p o i n t . I f you have 3 0 f e e t , you've i n s t a l l e d your 

anchor t r e n c h , you i n s t a l l e d your d i v e r s i o n measures, there 

should be some measure t o p r o t e c t surface water f o r 

e r o s i o n a l r u n o f f from the area, which i s r u n o f f c o n t r o l . 

Where do those go, and how would you operate around t h a t 

p i t ? 

So our j u s t i f i c a t i o n of the 200 f e e t i s t h a t i t 

allows ample room f o r a l l these t h i n g s t o take place, safe 

o p e r a t i o n w i t h the p i t — a c t u a l l y , j u s t o p e r a t i o n w i t h the 

p i t — and i t ' s more of a p r a c t i c a l matter, i f you have 3 0 

f e e t , w i t h a l l t h i s implementation of a l l these t h i n g s t h a t 

are r e q u i r e d , you would — there would be q u i t e a r e d u c t i o n 
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of workable area around the p i t . And so we're j u s t wanting 

t o make sure t h a t there's ample room t o implement the r e s t 

of the r e g u l a t i o n s , or proposed r e g u l a t i o n s or — and 

p r o v i s i o n s . 

A good example f o r a demonstration of compliance 

f o r such — f o r t h i s s i t i n g c r i t e r i o n , would be the 

s u b m i t t a l of a topographic map, w i t h the a p p r o p r i a t e scale 

on i t . This would allow us t o determine the setback 

requirements and the proposed l o c a t i o n of where the p i t i s 

going t o be. And you know, we're l o o k i n g a t the p i t 

f o o t p r i n t , not a l l these — the anchor t r e n c h i s not p a r t 

of the — i t i s p a r t of the l i n e r of the p i t , but i t i s not 

the p i t , so we wouldn't include t h a t . 

C ertain p a r t i e s , such as the i n d u s t r y committee, 

Yates Petroleum Corporation, have suggested t o modify t h i s 

and reduce i t — reduce the setback t o 100 f e e t and l i m i t 

the setback only t o a watercourse, lakebed, s i n k h o l e , playa 

lake, and t o loca t e such a c t i v i t y s a f e l y above the water 

mark. I b e l i e v e t h a t ' s c o r r e c t . 

Such a change w i l l allow operators t o c o n s t r u c t a 

temporary p i t e i t h e r next t o or w i t h i n f i v e f e e t of a 

watercourse, because we don't know what s a f e l y means, so i t 

could l i m i t i t t o f i v e f e e t or less from a watercourse, as 

long as i t ' s out of a watercourse, i s what they're a l l u d i n g 

t o . 
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Q. (By Mr. Brooks) And t h a t would a c t u a l l y be i n 

accordance w i t h our e x i s t i n g Rule 50, would i t not? 

A. That i s t r u e . Such a change would also increase 

the chance of surface water contamination from e r o s i o n a l 

and stormwater r u n o f f . 

And j u s t as a note, and t h i s i s — the i n d u s t r y 

committee has also requested t h i s change f o r the same 

pr o v i s i o n s f o r excavating m a t e r i a l and o n - s i t e c l o s u r e . So 

I probably would j u s t mention t h a t as we go through and not 

address them again. 

IPANM, they have suggested t o modify the proposed 

language t o reduce the setback t o 10 f e e t . Their 

j u s t i f i c a t i o n i s t h a t i t i s more than ample. A leak from 

the p i t l i n i n g i s not going t o cause the contents t o go 

sideways. Groundwater also as more than a 50 — more than 

50 f e e t below already, per p r o v i s i o n , subparagraph ( a ) . 

I n a d d i t i o n , the l i n e r requirements of the 

proposed r u l e — I n a d d i t i o n , w i t h the l i n e r requirements 

of the proposed r u l e , i t shouldn't matter how f a r away the 

nonflowing water i s . This i s a d i r e c t quote from t h e i r 

s u b m i t t a l from October 2 2nd. 

The j u s t i f i c a t i o n provided by IPANM does not 

demonstrate a concern f o r e r o s i o n a l r u n o f f and p o t e n t i a l 

surface water contamination, nor does i t consider the 

re q u i r e d design and c o n s t r u c t i o n features of a temporary 
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p i t or below-grade tank and the o p e r a t i o n a l requirements of 

the proposed r u l e which address run-on d i v e r s i o n s t h a t are 

r e q u i r e d t o be constructed. 

One of the most basic considerations not 

addressed i s the p r a c t i c a l i t y of working around the p i t 

which we've considered. 

As f o r the movement of l i q u i d s from a release, 

f r e e l i q u i d s released from a p i t or any other type of 

containment can and w i l l move i n a l l d i r e c t i o n s . They were 

wo r r i e d about i t moving sideways. And I guess what I'm 

g e t t i n g a t i s t h a t by d i f f u s i o n , c a p i l l a r y p u l l , h y d r a u l i c 

head, i t ' s going t o move i n the path of l e a s t r e s i s t a n c e , 

and then i t ' s not going t o move j u s t down. Once a f r e e 

l i q u i d i s released i n t o the environment, a l l these t h i n g s 

w i l l impact t h a t , and i t w i l l move up, down, sideways, i t 

w i l l move i n a l l d i r e c t i o n s . 

I ' d l i k e t o also s t a t e t h a t they have requested 

t h i s change t o be applied t o permanent p i t s , excavated 

m a t e r i a l and o n - s i t e closure. 

Two other p a r t i e s have made s i m i l a r 

recommendations, Energen and Devon. They've recommended 

t h a t t h i s p r o v i s i o n be replaced w i t h the s i t i n g c r i t e r i a 

t h a t c u r r e n t l y e x i s t i n Rule 50, which s t a t e s , No p i t s h a l l 

be located i n any watercourse, lakebed, sinkhole or playa 

lake. P i t s adjacent t o any watercourse or depression s h a l l 
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be lo c a t e d s a f e l y above the ordinary high-water mark of 

such watercourse or depression. No p i t s h a l l be lo c a t e d i n 

any wetland. The D i v i s i o n may r e q u i r e a d d i t i o n a l 

p r o t e c t i v e measures f o r the p i t located i n groundwater 

s e n s i t i v e areas or wellhead p r o t e c t i o n areas. That's what 

c u r r e n t l y e x i s t s i n Rule 50. 

Devon has also requested t h a t t h i s change be 

provided f o r excavated m a t e r i a l and o n - s i t e c l o s u r e , and 

Energen has also requested the same p r o v i s i o n be a p p l i e d t o 

permanent p i t s . Such a change would increase the chance of 

surface water contamination f o r e r o s i o n a l r u n o f f and 

stormwater r u n o f f from the working s i t e . 

Subparagraph ( c ) . This i s the setback 

requirements t o permanent residence, schools, h o s p i t a l s , 

i n s t i t u t i o n s , church t h a t are i n existence a t the time of 

the i n i t i a l permit a p p l i c a t i o n . 

This i s task f o r c e consensus language. 

And a t the same time, I made my comments only t o 

address the footnote t h a t goes along w i t h t h i s . The 

fo o t n o t e — i t ' s footnote 15. I t was suggested t h a t 

there's — may be some c i t y r e g u l a t i o n s t h a t r e q u i r e a 

setback f o r a w e l l i t s e l f and t h a t t h i s may not be 

necessary, or t o set a minimum standard. 

We would l i k e t o p o i n t out t h a t not a l l 

m u n i c i p a l i t i e s , c i t i e s , towns, v i l l a g e s or counties have 
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e s t a b l i s h e d ordinances t o address the l o c a t i o n of d r i l l i n g 

and the p i t or below-grade tanks — p i t s or below-grade 

tanks associated w i t h those a c t i v i t i e s , e s p e c i a l l y i n r u r a l 

areas. 

This concern was discussed d u r i n g the task f o r c e 

meetings, and i n the f i n a l task f o r c e meeting we a c t u a l l y 

reduced t h i s distance from 1000 f e e t t o 300. We agree w i t h 

what was recommended by the task f o r c e . We t h i n k i t ' s 

a p p r o p r i a t e . 

One of my e x h i b i t s was the c i t y code from the 

C i t y of Aztec. I n t h a t e x h i b i t t h e i r recommendation i s 4 00 

f e e t . And from my research, I only found f o u r 

m u n i c i p a l i t i e s i n the State of New Mexico t h a t a c t u a l l y 

have o i l and gas ordinances, t h a t have some type of 

ordinances t o address o i l and gas. A l l of them were not 

accessible t o access, except f o r Aztec's v i a the I n t e r n e t , 

t o determine what the other setbacks — or i f they had 

setbacks. I know they do — they s t a t e t h a t they do have 

ordinances. They were not a v a i l a b l e through t h e i r 

websites. 

So I ' d l i k e t o p o i n t t h a t out. And, you know, 

due t o t h a t l i m i t a t i o n of those ordinances, we f e e l t h a t 

OCD has a r e s p o n s i b i l i t y t o a t l e a s t set a minimal standard 

t h a t w i l l provide some type of l e v e l of p r o t e c t i o n and t o 

prevent t h a t . 
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Now another t h i n g t h a t impacts t h i s , t h a t could 

a c t u a l l y expand t h i s 300-foot setback, i s the p r o v i s i o n , 

s i g n p r o v i s i o n f o r the — and even though i t doesn't s t a t e 

i t , i t ' s f o r the wellhead p r o t e c t i o n area. So i f there's a 

p r i v a t e domestic freshwater w e l l or s p r i n g or a domestic or 

stock watering — or — yeah, or a domestic w e l l , i t may 

push t h i s back t o 500 t o 1000 f e e t , even f u r t h e r . So th e r e 

are those p r o v i s i o n s . And those p r o v i s i o n s c u r r e n t l y e x i s t 

i n Rule 50, t h a t you're not allowed t o place a p i t i n a 

wellhead p r o t e c t i o n area. 

So by — I j u s t want t o make i t c l e a r t h a t t h i s 

i s only — t h i s has a c e r t a i n impact, t h a t i n r u r a l areas 

where people have p r i v a t e w e l l s , t h i s may have a bigger 

impact, because t h e y ' l l have t o s a t i s f y what i s c u r r e n t l y 

i n Rule 50 f o r a wellhead p r o t e c t i o n area. And we also 

have t h a t i n here. 

Something I f o r g o t t o mention, and I had 

mentioned e a r l i e r , are — make sure I've got t h i s r i g h t — 

f o r paragraph ( b ) , the 300 f o o t from continuous 

watercourse, t h i s i s one of the design p r o v i s i o n s t h a t we 

have t h a t allows the d i s t r i c t o f f i c e t o approve an 

a l t e r n a t i v e distance, based upon a demonstration by the 

operator. 

We put t h i s p r o v i s i o n i n there — and t h i s was 

a c t u a l l y task f o r c e language, I be l i e v e — t o address the 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

918 

issues of a determination of the watercourse i n the 

northwest p a r t of the s t a t e . And everyone i s w o r r i e d about 

t h i s l i t t l e t r i b u t a r y or — i t ' s not even t r i b u t a r y , i t ' s 

j u s t an e r o s i o n a l l i n e , being considered a watercourse. 

We're a l l o w i n g the — i n t h i s case, the d i s t r i c t o f f i c e t o 

grant a d m i n i s t r a t i v e approval based on t h e i r c o n s i d e r a t i o n 

by the demonstration by the operator t o j u s t i f y t h a t t h a t ' s 

not what they t h i n k i t i s . So I j u s t wanted t o p o i n t t h a t 

out. 

For t h i s demonstration, f o r the 3 00-foot setback, 

t h i n g s t h a t we'd be looking a t i n t h i s — and we're t r y i n g 

t o make t h i s not as d i f f i c u l t as i t sounds, but w i t h t h i s 

proposed r u l e we r e a l i z e we're going t o have t o probably 

modify our C-144 form t o make i t appropriate t o a s s i s t i n 

these a p p l i c a t i o n s . So what we'd probably be l o o k i n g f o r 

i s some type of checkoff box f o r c o n f i r m a t i o n . And on our 

form we probably include some type of c e r t i f i c a t i o n 

statement from the a p p l i c a n t or operator s t a t i n g t h a t t h i s 

i s t r u e . 

Let's see, subparagraph ( d ) , w i t h i n 500 f e e t — 

or h o r i z o n t a l f e e t of a p r i v a t e w e l l , domestic freshwater 

w e l l or s p r i n g t h a t less than f i v e households use f o r 

domestic or stock purposes, or w i t h i n 1000 f e e t of 

freshwater w e l l or spring. This i s the d e f i n i t i o n of a 

wellhead p r o t e c t i o n area as i t i s i n 19.15.1.7, the general 
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p r o v i s i o n s d e f i n i t i o n s . This i s the language t h a t defines 

wellhead p r o t e c t i o n area. 

Q. This i s the d e f i n i t i o n t h a t c u r r e n t l y i s i n 

e f f e c t ? 

A. Yes — 

Q. Okay. 

A. — and t h i s i s also s i t i n g c r i t e r i a t h a t 

c u r r e n t l y e x i s t s under Rule 50. 

Q. However, t h a t s i t i n g c r i t e r i a are not mandatory 

under Rule 50 i n t h a t there can be p i t s w i t h i n wellhead 

p r o t e c t i o n areas under Rule 50, subject t o such a d d i t i o n a l 

p r o t e c t i o n as the D i v i s i o n r e q u i r e s , c o r r e c t ? 

A. Yes. 

Q. Continue. 

A. This i s task force language. They thought i t was 

prudent t o d e f i n e what a wellhead p r o t e c t i o n area i s , then 

s t a t e t h a t i t shouldn't be w i t h i n a wellhead p r o t e c t i o n 

area. We concur w i t h t h a t . I t makes i t easier f o r 

a p p l i c a n t s and operators t o understand what they have t o 

comply w i t h i n t h i s case. And of course, the i n t e n t i s t o 

p r o t e c t e x i s t i n g and established freshwater sources, thus 

p r o t e c t i n g p u b l i c h e a l t h and the environment. 

An example f o r a compliance demonstration f o r the 

s i t i n g c r i t e r i a would be — and t h i s i s an example — would 

be c u r r e n t data from the State Engineer's O f f i c e , which 
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would be provided i n the hydrogeologic r e p o r t . They have 

the data base, t h e i r i-WATERS database, showing p e r m i t t e d 

w e l l s , domestic w e l l s , the c l a s s i f i c a t i o n of those w e l l s , 

some topography maps, w e l l s t h a t have i n d i c a t e d springs are 

present. 

And we would probably provide also a checkoff box 

t h a t would confirm t h i s i s t r u e . And the reason — the 

need f o r the checkoff box i s t h a t , even though the State 

Engineer's i-WATERS database has a l i s t i n g of p e r m i t t e d 

domestic w e l l s , they do not have a l l w e l l s t h a t have been 

constructed because of t h e i r — I b e l i e v e i t ' s d e c l a r i n g 

c e r t a i n water areas. They — there was — p r i o r t o t h e i r 

implementation of the database, w e l l s were i n s t a l l e d and 

were not documented. So there's no record of such w e l l s . 

So t h e r e may be a domestic w e l l present t h a t i s not 

documented by the State Engineer's O f f i c e , and by having a 

checkoff box t h a t c e r t i f i e s — has a c e r t i f i c a t i o n 

statement which someone w i l l s i gn, would — i f one was 

discovered w i t h i n p r o x i m i t y of the proposed p i t or a below-

grade tank, they would be subject t o some type of a c t i o n 

from the OCD of f a l s i f y i n g t h a t i n f o r m a t i o n , since they 

have knowledge of t h a t i n f o r m a t i o n , and we could address 

t h a t . But we're counting on them p r o v i d i n g us the c o r r e c t 

i n f o r m a t i o n , making t h e i r statements t r u e . 

C ertain p a r t i e s such as i n d u s t r y committee and 
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Petroleum Yates — or, I'm sor r y , Yates Petroleum 

Corporation — they have recommended t o reduce the setback 

f o r a freshwater w e l l or sp r i n g t o 500 f e e t . Their 

j u s t i f i c a t i o n i s t h a t the OCD proposal provides gr e a t e r 

p r o t e c t i o n t o p u b l i c w e l l s and springs. Such a change w i l l 

a l l o w operators t o construct temporary p i t s , below-grade 

tanks w i t h i n a wellhead p r o t e c t i o n area, which i s not the 

i n t e n t of the proposed p r o v i s i o n and c o n f l i c t s w i t h the 

requirements operators have been and are c u r r e n t l y 

complying w i t h today. I n d u s t r y committee and Yates 

petroleum c o r p o r a t i o n have also requested t h i s change t o 

the same p r o v i s i o n f o r o n - s i t e closure. 

Subparagraph ( e ) . This language here was 

proposed — w e l l , i s proposed — a p o r t i o n of i t , the p a r t 

t h a t ' s i n green, c l a r i f y t h a t , i s proposed language by the 

task f o r c e . And of course t h e i r p o r t i o n only addressed 

incorp o r a t e d municipal boundaries and the a b i l i t y f o r 

m u n i c i p a l i t i e s t o s p e c i f i c a l l y approve an a l t e r n a t i v e 

setback. 

The generation of the s i t i n g c r i t e r i o n stemmed 

from concerns associated w i t h p opulation d e n s i t i e s and 

p o t e n t i a l of f u t u r e c o n s t r u c t i o n over b u r i e d waste m a t e r i a l 

— I t h i n k Mr. von Gonten demonstrated the outcome of t h a t 

through the Westgate s i t e . 

The fo o t n o t e , footnote 16, i s a comment from the 
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C i t y of Lovington of t h e i r — I guess they were nice — i t 

was k i n d of comment, a p o s i t i v e comment, of i n c l u d i n g some 

p r o v i s i o n s , and they are one of the p a r t i e s t h a t have t h e i r 

own p r o v i s i o n s . 

Q. I s t h a t r a t h e r unusual f o r the OCD t o r e c e i v e a 

p o s i t i v e comment? 

(Laughter) 

A. Yeah, and I wanted t o note t h a t . But we provide 

t h i s a d d i t i o n a l language addressing the municipal 

freshwater w e l l f i e l d s due t o the case where such w e l l s may 

be located outside — or separate from i n c o r p o r a t e d 

municipal boundary. 

And the a d d i t i o n a l p r o v i s i o n i d e n t i f i e s s e c t i o n 3 

which i s t i t l e d Potable: j u r i s d i c t i o n over water f a c i l i t i e s 

and sources, of a r t i c i e 27 which i s t i t l e d water 

f a c i l i t i e s , of chapter 3 which i s t i t l e d m u n i c i p a l i t i e s of 

New Mexico — I'm so r r y , yeah, of New Mexico s t a t u t e . This 

i s a s t a t u t e which authorizes the j u r i s d i c t i o n of the 

m u n i c i p a l i t i e s t o p r o t e c t i t s water f a c i l i t i e s and water 

from p o l l u t i o n which extends from w i t h i n and w i t h o u t i t s 

boundary t o a l l t e r r i t o r y occupied by the water f a c i l i t y , 

a l l r e s e r v o i r s , streams and other sources supplying the 

r e s e r v o i r s and streams, and f i v e miles above the p o i n t from 

which the water i s taken. By doing so, t h i s ensures the 

p r o t e c t i o n of f r e s h water, p u b l i c h e a l t h and the 
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environment. 

I do be l i e v e , i f I'm not mistaken, one of my 

e x h i b i t s has t h i s s t a t u t e i n i t . So i f there's any — 

There i t i s r i g h t t here. So t h i s i s the p l a i n language of 

the s t a t u t e , i f anyone would choose t o — wish t o review 

i t . 

An example f o r t h i s — example of t h i s — of 

exception [ s i c ] t o compliance of the s i t i n g c r i t e r i o n would 

be a checkoff box — and t h i s i s an exception, because what 

i t does — yeah, w i t h i n the incorporated municipal boundary 

unless a m u n i c i p a l i t y s p e c i f i c a l l y approves, and the same 

w i t h the freshwater f i e l d s — i t would r e q u i r e t he 

m u n i c i p a l i t y t o s p e c i f i c a l l y approve t h a t a temporary p i t 

or below-grade tank would not be allowed i n t h i s area. 

And so what we would have f o r a demonstration 

would be a checkoff box w i t h a c o n f i r m a t i o n or a 

c e r t i f i c a t i o n statement w i t h the signa t u r e . And i f they're 

asking f o r exception — or approval from the m u n i c i p a l i t y , 

then we would be — l e t me see, make sure I've got t h i s — 

yeah, a w r i t t e n statement from the m u n i c i p a l i t y approving 

such an exception t o what's l i s t e d . So i f they were saying 

i t ' s going t o be w i t h i n an incorporated municipal boundary 

or w i t h i n t h a t defined municipal freshwater w e l l f i e l d , 

they would have t o provide a w r i t t e n statement from t h a t 

m u n i c i p a l i t y . Other than t h a t , we would have no other way 
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t o confirm t h a t , so... Okay. 

And f o r c l a r i f i c a t i o n purposes, I j u s t want t o 

s t a t e t h a t i f a m u n i c i p a l i t y approves an a l t e r n a t i v e , i t 

w i l l not trump or supersede a s t r i c t e r , more s t r i n g e n t 

s i t i n g c r i t e r i a w i t h i n t h i s p r o v i s i o n , meaning t h a t i f they 

say t h a t you can loc a t e i t over here, and by chance i t ' s 

w i t h i n 200 f e e t of a p u b l i c water source or a p r i v a t e w e l l , 

t h a t approval by the c i t y does not supersede a l l these 

other r e s t r i c t i o n s such as the setbacks from the 

watercourse, continuous stream, 500 f e e t of a wetland or i n 

a f l o o d p l a i n , t h a t would not allow t h a t t o supersede these 

other p r o v i s i o n s t h a t are l i s t e d . I j u s t want t o make t h a t 

c l a r i f i c a t i o n . 

Subparagraph ( f ) , w i t h i n 500 f e e t of a wetland. 

This i s task for c e consensus language. The p r o t e c t i o n of a 

wetland c u r r e n t l y e x i s t s i n Rule 50. The generation of the 

s i t i n g c r i t e r i o n stems from concerns associated w i t h the 

s e n s i t i v i t y of wetlands due t o surface water impacts from 

contaminants and er o s i o n a l r u n o f f . By e s t a b l i s h i n g the 

setback t o wetlands, i t reduces the r i s k of contamination 

of surface water and groundwater, thus p r o t e c t i n g human — 

or p u b l i c h e a l t h and the environment. 

An example of a compliance t o t h i s s i t i n g — 

demonstration of a compliance t o t h i s s i t i n g c r i t e r i a would 

be a topographical map. And t h i s i n f o r m a t i o n would be 
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provided as p a r t of the hydrogeologic [ s i c ] r e p o r t of the 

engineering design plan. 

Subparagraph ( g ) , w i t h i n the area o v e r l y i n g a 

subsurface mine, unless the appropriate d i s t r i c t o f f i c e 

s p e c i f i c a l l y approves. This i s another one of those 

p r o v i s i o n s t h a t i s subject t o a d m i n i s t r a t i v e approval by 

the d i s t r i c t o f f i c e . This i s task f o r c e consensus 

language. The i n t e n t i s t o ensure t h a t a temporary p i t or 

below-grade tank i s not constructed i n the area t h a t i s 

s t r u c t u r a l l y unsound. I f placed over a shallow or unstable 

subsurface mine, the p i t or below-grade tank could c o l l a p s e 

i n the mine, i t could create a release, i t could create 

danger — i t could endanger workers, so f o r t h . 

So we j u s t want t o make sure t h a t t h a t i s 

considered i n the c o n s t r u c t i o n of these — and s i t i n g of 

these p i t s and below-grade tanks. 

An example of compliance f o r the s i t i n g c r i t e r i o n 

i s u s u a l l y — and t h i s i s applied t o other r e g u l a t i o n s , 

even today — i s u s u a l l y a w r i t t e n response and assessment 

from the Mining and Mineral D i v i s i o n which would i d e n t i f y 

t he l e g a l d e s c r i p t i o n of the proposed area t h a t should be 

assessed. And they have maps, and they p r i n t out those 

maps and send them out, or else they say the r e are no 

subsurface mines i n t h a t area. They do t h i s f o r 

h y d r o s t a t i c t e s t s , discharges, they do t h i s f o r s o l i d waste 
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f a c i l i t i e s f o r t h e i r assessment, t o make sure they're not 

constructed over those areas. And so t h i s i s a common 

t h i n g t h a t they're — request t o do, t o make these 

assessments. 

And of course t h i s i n f o r m a t i o n would be provided 

as p a r t of the hydrogeologic r e p o r t and the engineering 

design plan. 

Subparagraph ( h ) , w i t h i n an unstable area,unless 

the operator demonstrates t h a t i t has incorp o r a t e d 

engineering measures i n t o the design t o ensure t h a t the 

i n t e g r i t y i s not compromised. This i s task f o r c e consensus 

language, and the i n t e n t i s t o ensure t h a t a temporary p i t 

or below-grade tank i s constructed i n an area t h a t i s 

s t r u c t u r a l l y sound. 

Examples of unstable area would i n c l u d e areas of 

poor foundation c o n d i t i o n s , areas s u s c e p t i b l e t o mass e a r t h 

movements and k a r s t t e r r a i n areas where k a r s t topography i s 

developed as a r e s u l t of d i s s o l u t i o n of limestone, dolomite 

or other s o l u b l e rock. 

And I'm sure you guys are wondering, Where i s he 

coming out w i t h t h i s language, and does i t sound f a m i l i a r ? 

I t i s the d e f i n i t i o n f o r unstable area, t o some ex t e n t , 

t h a t i s provided under p a r t 3 6 t h a t was approved by the 

Commission. We have taken out l a n d f i l l , out of t h a t 

d e f i n i t i o n , but included the c o n d i t i o n s . And we're 
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preparing t h a t t o be a new d e f i n i t i o n t o go i n t o p a r t 1, 

se c t i o n 7, the general d e f i n i t i o n s , so i t can be ap p l i e d t o 

a l l OCD r u l e s t h a t may reference the unstable area. Then 

i t would be defined. 

An example of compliance f o r t h i s s i t i n g 

c r i t e r i o n would be data from such r e l i a b l e sources as the 

New Mexico Bureau of Geology and Mineral Resources, USGS or 

New Mexico Geological Society, and we would also a n t i c i p a t e 

the s u b m i t t a l of a topography map — or a topographic map, 

because u s u a l l y they do i n d i c a t e such f e a t u r e s , e s p e c i a l l y 

some of the k a r s t formations t h a t would i n d i c a t e sinkholes. 

This i n f o r m a t i o n would be provided as p a r t of the 

hydrogeologic r e p o r t of the engineer design plan. 

Subparagraph ( i ) , w i t h i n a 100-year f l o o d p l a i n . 

This i s a task fo r c e consensus — t h i s i s task f o r c e 

consensus language. The i n t e n t of t h i s language i s t o 

ensure t h a t a temporary p i t or below-grade tank i s not 

constructed i n an area subject t o a 100-year f l o o d event. 

The s i t i n g requirements prevent the f l o o d i n g or washing 

away of a temporary p i t or below-grade tank i f one of these 

events occurs. 

I t h i n k l a s t summer would be a good example f o r 

the southeast of those events o c c u r r i n g , w i t h the 

tremendous amount of r a i n t h a t was received i n those areas. 

An example f o r compliance w i t h t h i s c r i t e r i o n 
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would be the s u b m i t t a l of a FEMA map, FEMA, the Federal 

Emergency Management Agency. They designate these areas, 

they have a website, these people, d i r e c t l y o f f the 

website. I t takes about f i v e t o 10 minutes, as soon as you 

can f i g u r e out where you're a t . And t h i s would be 

submitted as p a r t of the hydrogeologic r e p o r t of the 

engineering design plan. 

I would l i k e t o comment t h a t Energen has 

suggested t h a t t h i s p r o v i s i o n be omitted from the proposed 

r u l e . Such a change would subject such a c t i v i t i e s t o 

f l o o d i n g and overflowing, causing p i t s and below-grade 

tanks t o be washed away during a f l o o d event. Energen has 

also requested t h i s p r o v i s i o n — the same request t h a t t h i s 

apply t o permanent p i t s . 

Just f o r some general t o p i c s I ' d l i k e t o discuss, 

the examples of compliance w i t h the s i t i n g c r i t e r i a , the 

demonstrations of compliance I have referenced. They are 

examples. Each proposal w i l l have t o be assessed on a 

case-by-case basis. I n some cases, OCD may have p r i o r 

knowledge or data t h a t c o n t r a d i c t s or opposes the 

i n f o r m a t i o n or statements provided i n the a p p l i c a t i o n s . I n 

such instances, OCD may request a d d i t i o n a l i n f o r m a t i o n or 

r e q u i r e more extensive assessment of the proposed s i t e . 

For example, the d i s t r i c t o f f i c e may r e q u i r e the 

i n s t a l l a t i o n of a piezometer i f there i s any question about 
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the 50-foot separation based on p r i o r knowledge of 

groundwater i n the area. 

As you may observe, some of the s i t i n g c r i t e r i a 

are subject t o d i s t r i c t o f f i c e a d m i n i s t r a t i v e approval f o r 

a l t e r n a t i v e s based on s p e c i f i c demonstrations. Those not 

subject t o a d m i n i s t r a t i v e approval are open t o exceptions, 

which must be pursued through the exception p r o v i s i o n s and 

submitted t o the Santa Fe o f f i c e f o r c o n s i d e r a t i o n . 

Another c l a r i f y i n g p o i n t . I f an a p p l i c a t i o n i s 

approved, a permit i s issued and an OCD r e p r e s e n t a t i v e 

v i s i t s the s i t e d uring the operation of the p e r m i t t e d 

a c t i v i t y and observes t h a t the s i t i n g c r i t e r i a proposed i n 

the approved a p p l i c a t i o n does not represent the l o c a t i o n of 

the a c t i v i t i e s a t the s i t e , the OCD may determine t h a t the 

operator i s i n breach of the co n d i t i o n s of the permit, and 

the operator may be a t r i s k of having t h e i r permit revoked 

or suspended. 

We're counting on the a p p l i c a n t s ' operators t o 

provide us the appropriate i n f o r m a t i o n t h a t represents the 

s i t e t h a t they're proposing t o constru c t these temporary 

p i t s or below-grade tanks, and we're counting on t h a t . But 

i f we do go out and observe t h a t the i n f o r m a t i o n they have 

provided us i s not c o r r e c t , then we would have t o respond. 

Q. Mr. Jones, the next s e c t i o n which — or sub- — 

I'm s o r r y , the next paragraph, which deals w i t h the — 
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CHAIRMAN FESMIRE: Mr. Brooks, would t h i s be a 

good place t o take a lunch break? 

MR. BROOKS: Well, I t h i n k j u s t a f t e r t he next 

question would be, Mr. Chairman. This i s going t o , I 

t h i n k , e l i c i t a r a t h e r b r i e f response. 

CHAIRMAN FESMIRE: Something t o the e f f e c t t h a t 

t h i s i s j u s t l i k e the ones we j u s t went through? 

MR. BROOKS: That's e x a c t l y what I'm going t o 

ask. 

CHAIRMAN FESMIRE: Why don't you go ahead and ask 

t h a t question. 

Q. (By Mr. Brooks) With one exception, i s not the 

— are not the s i t i n g c r i t e r i a f o r permanent p i t s e x a c t l y 

the same as the s i t i n g c r i t e r i a f o r temporary p i t s ? 

A. I don't want t o l i m i t i t t o one, because there 

are some notes here — 

Q. Well, I'm t a l k i n g about j u s t the s t a t u t o r y 

p r o v i s i o n s . 

A. Okay. Yes, there's only one p r o v i s i o n a l change, 

compared t o the — And a c t u a l l y , I prepared my p r e s e n t a t i o n 

t o spare the Commission, t o h i t the high p o i n t s . And th e r e 

i s only one d i f f e r e n c e i n the s i t i n g requirements between a 

permit — 

Q. And what i s that? 

A. That would be the distance, the setback 
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requirement, f o r permanent residence, schools, h o s p i t a l s 

and i n s t i t u t i o n s a t the time of the a p p l i c a t i o n , and the 

d i f f e r e n c e i s , i s t h a t the temporary p i t s , t h a t standard 

w i l l be 300 f e e t . For permanent p i t s t h a t has been 

extended t o 1000 f e e t . And t h i s i s t o provide a d d i t i o n a l 

p r o t e c t i o n due t o the d u r a t i o n of the use of such a p i t and 

the s i z e and the permanence of i t and the type of ope r a t i o n 

t h a t occurs t h e r e . 

MR. BROOKS: Very good. 

Mr. Chairman, t h a t w i l l be a good place f o r us t o 

take a break. 

CHAIRMAN FESMIRE: Okay. P r i o r t o breaking f o r 

lunch, i s th e r e anyone t h a t would l i k e t o make a p u b l i c 

comment on the record? 

Okay, there being none, we w i l l break f o r lunch 

and reconvene a t one o'clock i n t h i s room. 

Thank you a l l . 

Oh, I'm sorr y , 1:30. 

(Thereupon, noon recess was taken a t 12:20 p.m.) 

(The f o l l o w i n g proceedings had a t 1:34 p.m.) 

CHAIRMAN FESMIRE: Let's go back on the record. 

Let the record r e f l e c t t h a t we have reconvened. I t ' s 1:35 

on Thursday, November 8th, 2007. This i s Case Number 

14,015. Let the record r e f l e c t t h a t Commissioner Olson, 

Commissioner Bailey and Commissioner Fesmire are a l l 
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present, we do have a quorum present. 

I b e l i e v e we were i n the middle of the d i r e c t 

testimony of Mr. Brad Jones; i s t h a t c o r r e c t , Mr. Brooks? 

MR. BROOKS: That i s c o r r e c t . May i t please the 

Commission? 

CHAIRMAN FESMIRE: I t may, s i r . 

Q. (By Mr. Brooks) You may proceed. 

A. I t h i n k when we l a s t l e f t , t h e r e was a b r i e f 

question about permanent p i t s and s i t i n g c r i t e r i a . I ' d 

j u s t l i k e t o make a general statement t h a t the 

j u s t i f i c a t i o n s expressed f o r temporary p i t s — I t h i n k I've 

s t a t e d t h a t — f o r temporary p i t s and below-grade tanks can 

apply t o permanent p i t s . And the examples f o r a 

demonstration of compliance, most of the suggested examples 

I've provided f o r temporary p i t s and below-grade tanks 

would be acceptable. 

The only one t h a t might r e q u i r e some a d d i t i o n a l 

i n v e s t i g a t i o n would be f o r groundwater d e t e r m i n a t i o n f o r a 

permanent p i t , we might request or r e q u i r e the i n s t a l l a t i o n 

of a piezometer, j u s t f o r v e r i f i c a t i o n due t o i t s 

permanency. So I j u s t wanted t o — f o r the record. 

The next p r o v i s i o n , paragraph ( 3 ) , t h i s i s a 

t o p i c t h a t was brought up and discussed i n the task f o r c e . 

This i s the l o c a t i o n of the ma t e r i a l s excavated from the 

c o n s t r u c t i o n of a p i t . This could be ap p l i e d t o a 
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permanent p i t or a temporary p i t , we d i d not s p e c i f y which. 

But the o r i g i n a l task force language and the 

summary r e p o r t k i n d of incorporate t h i s under temporary 

p i t s . And I b e l i e v e , i f I'm not mistaken, under permanent 

p i t s f o r the l o c a t i o n of the s o i l , and i t had — put i t i n 

r e l a t i o n s h i p t o the watercourse s i t i n g c r i t e r i a . 

We looked a t t h i s and we decided t o expand upon 

t h i s . We f e l t l i k e i t should be a separate item. And our 

reasoning f o r t h i s i s t h a t we were l o o k i n g a t events t h a t 

were n a t u r a l l y — w e l l , we were lo o k i n g a t t h i s m a t e r i a l , 

not t h a t i t has contamination i n i t , but i t s p o t e n t i a l t o 

contaminate surface water. So we suggested t h a t we include 

wetlands and f l o o d p l a i n s i n order t o prevent n a t u r a l forces 

or events from d i s p l a c i n g t h i s excavated m a t e r i a l and t o 

prevent the e r o s i o n a l r u n o f f from contaminating surface 

water. So t h a t ' s why we separated t h i s and we made t h i s 

suggestion. 

Of course, emergency p i t s , t h i s was also an item, 

task f o r c e item, t h a t was recommended i n the summary 

r e p o r t . We thought i t was prudent t h a t , you know, i t would 

only be used i n emergency s i t u a t i o n . And you know, t h i s 

would — t h i s i s exempt from the s i t i n g c r i t e r i a i n order 

t o promote the a p p l i c a t i o n of an immediate s a f e t y — 

immediate s a f e t y p r o t o c o l s f o r the primary p r o t e c t i o n of 

human h e a l t h and p u b l i c h e a l t h . And secondarily, i t would 
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be a p r o t e c t i o n of freshwater and the environment. 

But there are pr o v i s i o n s as we go down through 

here t h a t — when we get t o the emergency p i t p r o v i s i o n s , 

t h a t w e ' l l address t h a t i f the operator i s t o c o n s t r u c t 

such a p i t , they do so i n a manner t h a t ' s c o n s i s t e n t w i t h 

the requirements of a temporary p i t . So we do have some 

language i n s i d e there t h a t i t ' s — even though i t doesn't 

meet the s i t i n g c r i t e r i a , t h a t i t i s r e q u i r e d t o be 

constructed c o n s i s t e n t i n a manner w i t h the requirements of 

the temporary p i t . 

C, t h i s i s a new concept here, and i t ' s the on-

s i t e closure method, s i t i n g c r i t e r i a . What we're l o o k i n g 

a t here, our attempt — our i n t e n t i s t o e s t a b l i s h the 

s i t i n g c r i t e r i a f o r these — any type of method t h a t would 

i n v o l v e o n - s i t e closure. 

And our reasoning behind t h i s i s , the permanence 

and d u r a t i o n of the a p p l i c a t i o n of the closure i s 

permanent. I t ' s not a temporary-type deal. I f i t ' s going 

t o apply, i t ' s going t o be there. And so we f e l t t h a t the 

s i t i n g c r i t e r i a would provide t h i s a d d i t i o n a l l e v e l of 

p r o t e c t i o n over time. 

As you n o t i c e , the s i t i n g c r i t e r i a are the same 

as those f o r the c o n s t r u c t i o n of a temporary p i t or below-

grade tank. The conceptual idea i s t h a t an operator 

shouldn't bury or leave waste m a t e r i a l i n a l o c a t i o n t h a t a 
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temporary p i t cannot be constructed, operated or p e r m i t t e d . 

So we thought a t l e a s t i t provides a l e v e l of p r o t e c t i o n . 

Once again, most of the j u s t i f i c a t i o n s and the 

expressed i n t e n t s f o r each of the s i t i n g c r i t e r i a are those 

— w e l l , f o r t h i s p r o v i s i o n , would also apply f o r those — 

w e l l , l e t me make t h i s c l e a r . The expressed j u s t i f i c a t i o n 

and i n t e n t i o n f o r temporary p i t s would also apply t o these 

p r o v i s i o n s and also the demonstrations. 

And the reason I l i k e t o b r i n g up the 

demonstrations i s t h a t f o r e x i s t i n g p i t s , closed-loop 

systems and below-grade tanks, i f they were — w e l l , i n 

t h i s case i t would only address temporary p i t s and closed-

loop systems, which are allowed f o r o n - s i t e c l o s u r e . I f 

they're e x i s t i n g and they do not have a cl o s u r e plan 

submitted, i f they were t o propose an o n - s i t e c l o s u r e 

method, t h i s would — they would have t o meet the s i t i n g 

c r i t e r i a . 

And I b e l i e v e there's a comment t o t h a t s e c t i o n , 

comment 17. And a t the time we had — and I ' l l e x p l a i n 

t h i s as w e l l . Our d r a f t v e r s i o n had o n - s i t e c l o s u r e 

addressed as the exception, and i t was i n c o r p o r a t e d i n t o 

the exception s e c t i o n of the r u l e . 

A f t e r r e c e i v i n g m u l t i p l e comments, we decided t o 

i n c o r p o r a t e t h i s i n t o the r u l e t o a c e r t a i n e x t e n t , 

e s p e c i a l l y deep — what we c a l l o n - s i t e deep-trench b u r i a l . 
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I n the a l t e r n a t i v e t o t h a t , we would also process t h a t 

through the exception process. So t h i s comment i s somewhat 

addressing t h a t p r o v i s i o n . 

So what we were going t o do i s c l a r i f y t h a t we've 

created t h i s subsection t o ensure t h a t e q u i v a l e n t 

p r o t e c t i o n would be considered when implementing an o n - s i t e 

closure method, as i t would f o r operation of any p e r m i t t e d 

a c t i v i t y . 

Okay, design and c o n s t r u c t i o n s p e c i f i c a t i o n s . 

Our i n t e n t i s t o e s t a b l i s h a uniform design and 

c o n s t r u c t i o n standard t h a t when applied c o l l e c t i v e l y w i t h 

the proper s i t i n g and operation provides an adequate l e v e l 

of p r o t e c t i o n f o r f r e s h water, p u b l i c h e a l t h and the 

environment. The cu r r e n t Rule 50 doesn't provide any 

d e t a i l e d design and c o n s t r u c t i o n s p e c i f i c a t i o n s f o r p i t s or 

below-grade tanks. 

I t does provide some general — I n some areas — 

I ' d l i k e t o c l a r i f y t h i s — i t does provide i n some areas, 

e s p e c i a l l y f o r disposal p i t s , d ouble-lined secondary 

containment, but i t doesn't s t a t e what thickness of the 

l i n e r t o be used and so f o r t h , and t h a t ' s the d i f f e r e n c e 

we're l o o k i n g a t here. 

I n the current r e g u l a t i o n s , some of the general 

performance standards which have been referenced here s t a t e 

t h i n g s l i k e , Each d r i l l i n g p i t or workover p i t s h a l l 
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c o n t a i n , a t a minimum, a s i n g l e l i n e r a p p r o p r i a t e f o r the 

co n d i t i o n s a t the s i t e . 

This r i g h t here, the reason t h a t we're adding 

these s p e c i f i c a t i o n s i s , a l o t of m a t e r i a l s could be 

considered a l i n e r m a t e r i a l . Six inches of b e n t o n i t e c l a y 

could be considered a l i n e r , a geosynthetic l i n e r could be 

considered a l i n e r . We'd l i k e t o c l a r i f y t h i s t o make sure 

t h a t there i s a standard i n which we t h i n k w i l l p rovide the 

proper p r o t e c t i o n . And by c r e a t i n g — our g u i d e l i n e s k i n d 

of a l l u d e d t o what t h a t i n t e n t was. So t h i s i s where we're 

going t o s t a r t i n c o r p o r a t i n g those ideas of the g u i d e l i n e s 

i n t o the r u l e . 

Subsection A, general s p e c i f i c a t i o n s . 

The general s p e c i f i c a t i o n s are j u s t t h a t . I 

mean, they are a general performance standard — 

CHAIRMAN FESMIRE: Mr. Jones, I'm a l i t t l e l o s t . 

Where are we a t now? 

THE WITNESS: We are under design — 

CHAIRMAN FESMIRE: 17.11? 

THE WITNESS: Yes. 

CHAIRMAN FESMIRE: Okay. 

THE WITNESS: Yes. The previous comment was j u s t 

t o put the idea of why we've created t h i s subsection — 

CHAIRMAN FESMIRE: Okay. 

THE WITNESS: — f o r design and c o n s t r u c t i o n . 
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Now discussing subsection A, general s p e c i f i c a t i o n s . 

I f you n o t i c e i n the footnote — and I b e l i e v e i t 

was f o o t n o t e 18, there's an i n q u i r y about sumps. Sumps 

were a discussion of the task f o r c e . The consensus 

language proposed o p e r a t i o n a l requirements f o r operators of 

sumps. We incorporated those o p e r a t i o n a l requirements i n t o 

the r u l e . The p e r m i t t i n g of sumps was discussed d u r i n g the 

task f o r c e meetings, and i t was agreed upon t h a t the 

intended purpose of a sump was not t o s t o r e waste m a t e r i a l 

but be put i n place t o capture m a t e r i a l i f i t — i f a leak 

occurred. Thus, the proposed o p e r a t i o n a l requirements 

would be s u f f i c i e n t t o support OCD's a b i l i t y t o enforce i f 

t h a t ' s not the way i t was performed, or i f they d i d n ' t 

provide proper operation of the sumps. 

The c u r r e n t and proposed d e f i n i t i o n s — I don't 

q u i t e understand my comment th e r e , but — Okay, we 

concurred w i t h the task force assessment of the o p e r a t i o n a l 

requirements, but we also thought i t was prudent t o ensure 

t h a t the sump be included i n t h i s general s p e c i f i c a t i o n of 

design and c o n s t r u c t i o n — or proper c o n s t r u c t i o n — f o r 

proper containment, prevent contamination of f r e s h water. 

So the idea i s t h a t i t should be constructed t o c o n t a i n the 

l i q u i d s i f i t were t o capture — or s o l i d s , t o capture 

those. So i t ' s j u s t a general s p e c i f i c a t i o n requirement. 

Subsection B, s t o c k p i l i n g of t o p s o i l s . This i s 
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a c t u a l l y a concept t h a t came out of the 2004 OCD 

gu i d e l i n e s , and t h i s was something — of course, you see 

i t ' s i n black, i t was not r e a l l y — I don't know i f i t was 

discussed — w e l l , i t was discussed i n placement f o r s i t i n g 

c r i t e r i a d u r i n g the task f o r c e , but we thought t h a t t h i s 

language would provide proper i n s t r u c t i o n t o operators t o 

a s s i s t i n the f a c i l i t a t i o n and implementation of best 

management, which are r e a l l y g o a l - o r i e n t e d . I f you can 

s t o c k p i l e the t o p s o i l , then you can use i t f o r your f i n a l 

cover design or your s o i l cover t o f a c i l i t a t e the 

ve g e t a t i o n , the re-ve g e t a t i o n i n the area. 

So we a c t u a l l y took t h i s from the g u i d e l i n e s and 

incorporated i t i n t o the r u l e . 

Subsection C, signs. The OCD's i n t e n t i s t o 

provide i n f o r m a t i o n and i n s t r u c t i o n t o r e g u l a t o r s , general 

p u b l i c and operators t o a s s i s t i n the i d e n t i f i c a t i o n of the 

responsible p a r t y and the contact i n f o r m a t i o n i n order t o 

resolve any emergencies or outstanding compliance or s a f e t y 

issues. 

Once again, t h i s concept of r e q u i r i n g signs i s 

not a new concept. I t o r i g i n a t e s from the OCD g u i d e l i n e s . 

So i n t h i s case we're i n c o r p o r a t i n g t h a t p r o v i s i o n i n t o our 

r u l e s , which c u r r e n t l y doesn't e x i s t i n Rule 50. 

The fencing requirement. The task f o r c e 

consensus language f o r fencing was created t o address 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

940 

s a f e t y issues f o r the p r o t e c t i o n of the p u b l i c , e s p e c i a l l y 

small c h i l d r e n , w i l d l i f e and l i v e s t o c k . The c u r r e n t Rule 

50 doesn't provide any d e t a i l e d c o n s t r u c t i o n 

s p e c i f i c a t i o n s . I t does s t a t e t h a t you have adequate 

fenci n g t o prevent access. We thought t h a t i t would be 

prudent t o look a t t h i s , t o make t h a t more f i n i t e and t o 

add these s p e c i f i c a t i o n s . 

So we agree w i t h — and these were t h i n g s t h a t 

were discussed a t task f o r c e . We agree w i t h these — the 

recommendations from the task f o r c e and f o r the design 

s p e c i f i c a t i o n s and c o n s t r u c t i o n , and — i n order t o a t 

l e a s t e s t a b l i s h some type of minimum standard p r o t e c t i o n . 

Paragraph ( 1 ) . This r i g h t here, i f you n o t i c e , 

t h i s i s k i n d of the general performance standard f o r a l l . 

This i s — the m a j o r i t y of the proposed wording f o r t h i s 

p r o v i s i o n i s task f o r c e consensus language, except f o r the 

i n c l u s i o n of below-grade tanks. 

As s t a t e d before, the main focus of the task 

f o r c e discussions were regarding p i t s . Thus, below-grade 

tanks, closed-loop systems, were not always included i n the 

discussions regarding s p e c i f i c requirements. This l e f t the 

OCD w i t h the r e s p o n s i b i l i t y t o determine which of the other 

permanent a c t i v i t i e s should be incorporated and covered by 

the concepts suggested by the task f o r c e . 

I n t h i s case, OCD decided t h a t i n c l u d i n g the 
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fe n c i n g requirement f o r below-grade tanks was prudent i n 

order t o e s t a b l i s h the minimum l e v e l of p r o t e c t i o n f o r 

p u b l i c , w i l d l i f e and l i v e s t o c k . 

The proposed language expands upon the e x i s t i n g 

language of the r u l e and informs operators t h a t i f the 

surrounding perimeter fencing s a t i s f i e s the s p e c i f i e d 

requirements, a d d i t i o n a l fencing i s not r e q u i r e d . 

OCD agrees w i t h the concept suggested by the task 

f o r c e and has incorporated those i n t o the r u l e . 

Paragraph ( 2 ) . The s i t i n g requirement, minimum 

design s p e c i f i c a t i o n and o p e r a t i o n a l requirements are 

proposed t o provide a minimum l e v e l of p r o t e c t i o n t o the 

general p u b l i c , e s p e c i a l l y when the operator or personnel 

are not on s i t e . The 1000-foot setback was recommended by 

the task f o r c e due t o concerns of p u b l i c s a f e t y . OCD 

agrees w i t h the task force recommendation and has 

incorporated i t i n t o the proposed r u l e . 

I ' d l i k e t o s t a t e t h a t based on the October 22nd 

s u b m i t t a l s , Energen suggested t o reduce the setback t o 3 00 

f e e t . Such a change would allow operators t o use a f o u r -

s t r a n d barbed wire fence a t 103 [ s i c ] f e e t t o r e s t r i c t 

unauthorized access and provide p u b l i c s a f e t y . We don't 

f e e l l i k e t h a t setback i s adequate. 

Paragraph ( 3 ) , t h i s p e r t a i n s t o other types of 

fences t h a t are t o be applied t o p i t s and below-grade 
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tanks. Minimum design s p e c i f i c a t i o n s provide p r i m a r i l y f o r 

the p r o t e c t i o n of w i l d l i f e and l i v e s t o c k . The language 

allows the OCD the o p p o r t u n i t y t o r e q u i r e a d d i t i o n a l 

f e n c i n g i f minimum s p e c i f i c a t i o n s are not s u f f i c i e n t . 

The language also — j u s t f o r c l a r i f i c a t i o n , t h i s 

language and the a u t h o r i t y i s i n the c u r r e n t Rule 50, so 

t h i s i s what i s re q u i r e d by Rule 50. 

Certai n p a r t i e s such as the i n d u s t r y committee 

and Petroleum — Yates Petroleum Corporation, has 

recommended t o change the f i v e f e e t t o f o u r f e e t , saying 

t h a t standard fencing height i s four f e e t , and e s t a b l i s h i n g 

the f i v e - f o o t c o n d i t i o n would r e q u i r e operators t o purchase 

and i n s t a l l nonstandard-height fencing a t great a d d i t i o n a l 

time and expense. 

I ' d j u s t l i k e t o c l a r i f y t h a t the f i v e - f o o t 

reference i s t o the required maximum hei g h t i n which a 

stand of barbed wire must be i n s t a l l e d or placed. 

This p r o v i s i o n requires the i n s t a l l a t i o n of a 

barbed w i r e , which i s commonly constructed and not pre-

manufactured. So t h i s i s not a c h a i n - l i n k fence, t h i s i s a 

barbed-wire fence. 

Subsection E, n e t t i n g . The proposed — or the 

p i t r u l e task f o r c e language f o r n e t t i n g i s a modified and 

expanded v e r s i o n of the requirement of the e x i s t i n g r u l e . 

The new language requires r o u t i n e inspections or r e p o r t i n g 
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i f n e t t i n g i s not f e a s i b l e . This allows the operator the 

chance t o work w i t h OCD t o resolve any outstanding issues. 

OCD agrees w i t h the concepts proposed by the task f o r c e 

language as incorporated i n t o the proposed r u l e . 

As you w i l l n o t i c e , there are no design 

s p e c i f i c a t i o n s f o r n e t t i n g . This i s due t o the m u l t i p l e 

methods t h a t can be applied or have not y e t been proposed. 

We're u n w i l l i n g t o place t h a t r e s t r i c t i o n , e s p e c i a l l y i f 

there's a p r a c t i c a l proposed method. 

Subsection F, t h i s i s temporary p i t s . This i s 

f o r the c o n s t r u c t i o n , design. The i n t e n t of the proposed 

language i s t o incorporate s p e c i f i c design s p e c i f i c a t i o n s 

i n t o the r e g u l a t i o n s i n order t o e s t a b l i s h a standard l e v e l 

of p r o t e c t i o n . The s i t i n g requirements, design and 

c o n s t r u c t i o n s p e c i f i c a t i o n s , o p e r a t i o n a l requirements and 

proper closure combined provide a cumulative l e v e l of 

p r o t e c t i o n f o r f r e s h water, p u b l i c h e a l t h and the 

environment. 

The f i r s t — I guess paragraph ( 1 ) , t h i s i s a 

modified v e r s i o n of the task f o r c e consensus language. The 

proposed language informs the a p p l i c a n t or operator t h a t 

proper s i z i n g and c o n s t r u c t i o n i s r e q u i r e d . OCD agrees 

w i t h t h i s general concept presented by the task f o r c e as 

incorporated i n t o the proposed r u l e . 

There was a suggestion from c e r t a i n p a r t i e s — 
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and I d i d n ' t i d e n t i f y those i n my notes, and I thought they 

might be — w e l l , I won't say — I ' l l j u s t say c e r t a i n 

p a r t i e s , t o request a removal of gas. This language i s a 

modified v e r s i o n of language i n Rule 50 t h a t addresses 

n a t u r a l gas. I t ' s my understanding t h a t n a t u r a l gas can 

come out i n a l i q u i d form, and t h a t was our — the reason 

t h a t we had gas i n there. 

Paragraph ( 2 ) , the task f o r c e consensus language 

f o r subgrade, foundation preparation derived from s i m i l a r 

s p e c i f i c a t i o n s i n the OCD g u i d e l i n e . Current r u l e does not 

provide f o r any i n s t r u c t i o n or s p e c i f i c a t i o n f o r subgrade 

or foundation preparation i n which the l i n e r w i l l be 

placed. 

I guess the s l i d e show t h a t we saw on the f i r s t 

day and some s l i d e s t h a t Mr. — some photos t h a t Mr. von 

Gonten had, demonstrates the importance of a proper 

subgrade prep. I t d e f i n i t e l y has an impact on the l i n e r . 

A c t u a l l y , d u r i n g our sampling event, I would s t a t e from my 

observations t h a t i t was, i n most cases, the primary cause 

f o r l i n e r - i n t e g r i t y f a i l u r e , i t was due t o e i t h e r not 

prepar i n g the subgrade or pr o p e r l y preparing the subgrade 

p r i o r t o p u t t i n g i n the l i n e r . 

Another issue addressed i n t h i s p r o v i s i o n i s the 

i n t e r i o r slopes of the temporary p i t . Slopes g r e a t e r than 

2 t o 1 place undue s t a t i c s t r e s s on the l i n e r m a t e r i a l s and 
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seams as the d r i l l i n g f l u i d s and c u t t i n g s accumulate and 

b u i l d up a t the bottom of the p i t . L i n e r s are geomembrane-

type m a t e r i a l . They do have some f l e x i b i l i t y or e l a s t i c i t y 

t o them t h a t allow them t o s t r e t c h , but there's a l i m i t t o 

t h e i r a b i l i t y t o do t h a t . 

And I b e l i e v e Mr. Chavez w i l l be t a l k i n g about 

the importance of the proper subgrade c o n s t r u c t i o n and the 

impact of the i n t e g r i t y of the l i n e r i n c o n j u n c t i o n w i t h 

t h a t . 

C e r t a i n p a r t i e s , such as the i n d u s t r y committee 

and the Yates Petroleum Corporation and IPANM have 

recommended t o omit the i n t e r i o r slope requirements. The 

i n d u s t r y committee and Yates Petroleum Corporation 

recommended t h a t the slopes be e s t a b l i s h e d t o avoid undue 

s t r e s s on the l i n e r system and not t o exceed the angle of 

repose. 

This i s an example of a performance-based 

p r o v i s i o n , which we're t r y i n g t o move away from, and such a 

change w i l l allow f o r the c o n s t r u c t i o n of temporary p i t s t o 

have i n t e r i o r slope of a t l e a s t 9 0 degrees. What t h i s 

creates, i t not only w i l l create a d d i t i o n a l s t r e s s and 

s t r a i n on the l i n e r and seams, i t also creates a s a f e t y 

f a c t o r . 

From our sampling events, we had t o harness up t o 

get i n t o the p i t s , and at times i t took several people t o 
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p u l l us our or prevent us from f a l l i n g i n t o the p i t s , even 

a t , I would say, four-to-one slopes or three-to-one slopes 

a t times. To have a s t r a i g h t s i d e w a l l wold create a s a f e t y 

hazard f o r workers or f o r anyone t h a t d i d gain access i n t o 

t h a t area. I f they f e l l i n t o t h a t p i t , they would not be 

able t o get out. The l i n e r s are s l i c k , and once you get 

i n t o the monitored and produced water, i t would create some 

danger. 

So we're — we propose t h i s two-to-one. I know 

there's a l o t of concern about expanding the area of a p i t , 

but t h e r e i s a sa f e t y issue r e l a t e d t o t h a t slope — 

i n t e r i o r slope requirement. 

Paragraph ( 3 ) , t h i s was d e f i n i t e l y a nonconsensus 

item, the determination of the l i n e r s p e c i f i c a t i o n s or — 

This was a nonconsensus item f o r the task f o r c e . There 

were several options discussed, 12-mil, l i n e a r low d e n s i t y 

polyethylene, 20-mil PVC, 20-mil HDPE, 20-mil l i n e a r low 

den s i t y polyethylene, 30-mil PVC and 60-mil high d e n s i t y 

polyethylene geosynthetic m a t e r i a l s were discussed i n the 

task f o r c e committee meetings. 

Q. (By Mr. Brooks) Let me i n t e r r u p t you here. What 

— the c u r r e n t Rule 50 does not have a l i n e r - t y p e 

s p e c i f i c a t i o n , correct? 

A. No, i t only requires a l i n e r . 

Q. What i s the l i n e r thickness t h a t — or what i s 
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the l i n e r s p e c i f i c a t i o n i n the c u r r e n t g u i d e l i n e s ? 

A. I believe i t ' s 12-mil. 

Q. Does i t s p e c i f y the k i n d of l i n e r , or j u s t the 

thickness? 

A. I ' l l have t o check. I have i t r i g h t here. I t ' s 

j u s t thickness. 

Q. Okay, continue. 

A. OCD's proposal of the 20-mil l i n e r provides an 

observed higher l e v e l of p r o t e c t i o n i n c o n j u n c t i o n w i t h 

proper s i t i n g and operating. Mr. Carl Chavez w i l l be 

discus s i n g t h i s i n d e t a i l , regarding the proper l i n e r . 

Our i n t e n t i s t o move away from p r a c t i c e s 

u t i l i z i n g u n l i n e d p i t s , which I be l i e v e everyone has agreed 

upon t o a c e r t a i n extent, and substandard l i n e r s . 

Paragraph ( 4 ) , OCD's i n t e n t i s t o ensure proper 

placement of l i n e r seams i n order t o prevent seam closure 

due t o unavoidable design and c o n s t r u c t i o n s t a t i c stresses. 

During our process of c r e a t i n g , reviewing and 

r e v i s i n g the proposed r u l e , we a c c i d e n t a l l y removed some of 

the task f o r c e consensus consensus language. This i s p a r t 

of the s u b m i t t a l Mr. Brooks provided yesterday. 

At t h i s time I ' d l i k e t o read i n t o the record, 

OCD proposes an a d d i t i o n a l sentence be added t o t h i s 

paragraph, and the new language would read, The seams s h a l l 

be welded. 
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I ' d l i k e t o c l a r i f y t h a t t h i s i s i n the f i n a l 

summary r e p o r t by the task f o r c e , t h i s language, and i t 

was — 

Q. I s t h i s consensus — are you saying t h a t t h i s i s 

consensus language? 

A. This i s consensus language from the task f o r c e . 

Q. The added language? 

A. Yes, yes. 

The c u r r e n t p r a c t i c e of dual seaming i s 

s t i t c h i n g . I t h i n k you saw a l o t of those photos shown of 

the s t i t c h i n g , and i t ' s — I don't know — p e r s o n a l l y , I 

don't know what m a t e r i a l t h a t they used. I t looked l i k e 

the n a t u r a l — the s t i t c h i n g I've seen looks l i k e some type 

of n a t u r a l m a t e r i a l , not a geosynthetic m a t e r i a l , t h a t ' s 

being used. 

And the way i t works i s t h a t u s u a l l y the 

s t i t c h i n g r e q u i r e s needling or sewing t o connect separate 

pieces of the geomembrane together. We f e e l t h a t t h i s 

weakens the i n t e g r i t y of the l i n e r and creates a conduit or 

pathway i n which f l u i d s can escape. 

F i e l d seaming methods — I'm s o r r y , geomembrane 

m a t e r i a l such as l i n e a r low density polyethylene, i t ' s 

designed t o s t r e t c h . This i s a c h a r a c t e r i s t i c of the 

m a t e r i a l . I f you use a f i e l d seaming method l i k e 

s t i t c h i n g , t h a t ' s not going t o give. I t ' s p r e t t y much s e t , 
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so i t ' s going t o — i f i t does s t r e t c h , the s t i t c h — a l o t 

of the photos t h a t were shown the other day have shown t h a t 

i t e i t h e r p u l l s i t apart, the seam apart, or the s t i t c h i n g 

i t s e l f seems t o f a i l . So we are recommending t h a t welded 

seams be used f o r t h i s . 

Now, welded seams may i n v o l v e the use of solvents 

— t h a t ' s considered a chemical weld — or a thermal weld 

from such methods as heat seals, heat guns, d i e l e c t r i c 

seaming, e x t r u s i o n welding or hot welding [ s i c ] techniques. 

The welded seams allow i n s t a l l e r s t o v e r i f y t h e i r 

i n t e g r i t y by performing these non-destructive t e s t s which 

u s u a l l y i n v olved p u t t i n g a i r and t r y i n g t o h o l d a i r 

pressure w i t h i n the seam, because i t ' s an overlap of the 

m a t e r i a l , i t ' s seamed on two sides, and i t leaves an a i r 

pocket i n the middle. 

I f you use a s t i t c h e d seam there's no way t o 

demonstrate or know i f t h a t ' s going t o h o l d , but a welded 

seam can be t e s t e d f o r t h a t purpose. So t h e r e i s some 

d i f f e r e n c e between the two. 

Paragraph ( 5 ) , the i n t e n t of the proposed 

language f o r t h i s i s t o inform a p p l i c a n t s and operators 

t h a t care i s r e q u i r e d i n the i n s u l a t i o n of a geosynthetic 

l i n e r m a t e r i a l , t h a t the operator i n s t a l l s the l i n e r i n a 

manner which does not r e s t smoothly on the prepared 

foundation and the i n t e r i o r slopes exceed 2 - t o - l 
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requirements, excessive s t r e s s and s t r a i n w i l l be placed on 

the l i n e r when the operator begins t o c o l l e c t f l u i d s or 

s o l i d s i n the temporary p i t . 

So t h i s i s j u s t one of those general — i t i s 

general, but i t ' s supported by more s p e c i f i c requirements 

f o r i n s t a l l a t i o n , design and c o n s t r u c t i o n . 

Paragraph ( 6 ) , the proposed language i s a 

modified v e r s i o n of the suggested task f o r c e language. The 

i n t e n t of the proposed language i s t o address s i t u a t i o n s or 

scenarios where the e x i s t i n g subgrade or foundation 

c o n s i s t s of rocks, d e b r i s , sharp edges or i r r e g u l a r i t i e s 

t h a t may compromise the i n t e g r i t y of the l i n e r . 

I b e l i e v e there's a l o t of l o c a t i o n s i n New 

Mexico t h a t we have discovered, e s p e c i a l l y i n the 

southeast. 

The task f o r c e suggested t h a t the geomembrane — 

or g e o t e x t i l e m a t e r i a l may be r e q u i r e d , making i t o p t i o n a l 

and not s p e c i f i c a l l y — s p e c i f y i n g which p a r t y has 

a u t h o r i t y t o make the determination. The language proposed 

by OCD s t a t e s t h a t i t " i s " required t o ensure the 

p r o t e c t i o n of the l i n e r . 

Paragraph ( 7 ) , the task f o r c e recommended the 

concept of anchoring of the edges of the l i n e r , but 

suggested an a d d i t i o n a l method — OCD suggested an 

a d d i t i o n a l method of — I — rephrase t h i s . 
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The task f o r c e recommended the concept of 

anchoring f o r the edges of the l i n e r , and i n doing so the 

a d d i t i o n a l method of the use of anchor tr e n c h . 

This — And what they d i d n ' t do i n t h e i r proposed 

language was sp e c i f y the c o n s t r u c t i o n of t h a t anchor 

t r e n c h . An u n i d e n t i f i e d [ s i c ] method t h a t would prevent 

p o o l i n g of the edge of the l i n e r t o the surface — t o the 

ground where i t would be exposed t o the wind as the l i n e r 

s e t t l e s i n the p i t . The most common a p p l i c a t i o n of such a 

method i s having the l i n e r l a y on the ground and place d i r t 

on i t . I t h i n k t h i s was discussed yesterday. 

Mr. von Gonten t a l k e d about — and I can't t h i n k 

of the term he used, when the wind blows the l i n e r , and — 

but a l o t of the photos have demonstrated t h a t t h a t method 

does not secure t h a t l i n e r i n place, so i t seems t o be a 

d e f i c i e n t method. 

The anchor — 

Q. I s t h a t term wind whip? 

A. Wind whip was the term he used yesterday, yes. 

The anchor trench requirement ensures t h a t the 

l i n e r i s secured and t h a t i t w i l l not allow f o r erosion as 

used i n the other method t o occur beneath the p i t and 

compromise i t s i n t e g r i t y by washing the l i n e r edge i n t o the 

p i t below the f l u i d l e v e l c r e a t i n g a p o t e n t i a l cause f o r 

release or compromise the i n t e g r i t y of the l i n e r . 
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IPANM has recommended t h a t the anchor t r e n c h — 

p r o v i s i o n about the anchor trench s h a l l be a t l e a s t 18 

inches deep be omitted from t h i s p r o v i s i o n . Their 

j u s t i f i c a t i o n i s t h a t the f i e l d evidence demonstrates t h a t 

anchor trenches are not needed. 

I b e l i e v e the photos speak f o r themselves from 

the past couple of days t h a t i t i s d e f i n i t e l y needed t o 

prevent compromising the l i n e r i t s e l f w i t h the — be i t 

s o l i d s or f l u i d s , the i n t e g r i t y beneath the l i n e r , i f not 

the l i n e r i t s e l f . 

Paragraph ( 8 ) , the i n t e n t of the proposed 

language i s t o p r o t e c t the l i n e r from damage d u r i n g 

discharge i n t o or suction from the p i t . And I thought 

t h e r e was — w e l l , I know there was a t l e a s t one photo of a 

fencepost i n Mr. von Gonten*s s l i d e show. And I'm unsure 

i f t h ere was one where there was a piece of rebar stuck i n 

one t h a t ' s seen, but I — I can't say w i t h o u t c o n f i r m a t i o n 

i f t h a t was t h e r e . 

Those photos — Well, since I don't know f o r sure 

I won't s t a t e . But based on Mr. von Gonten's testimony 

yesterday, h i s concern was compromising the i n t e g r i t y of 

the l i n e r . But I personally have seen a t s i t e s , i s , I've 

seen rebar stuck i n t o the l i n e r , up — and i t — I w i l l 

admit, i t was up on the — I wouldn't c a l l i t the bermed 

area, but i t was the area outside the p i t . And i t s i n t e n t 
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was t o maybe put a su c t i o n hose i n s i d e t h e r e t o p u l l the 

water out by c e r t a i n operators. 

And our concern about t h i s i s t h a t i t does 

compromise the l i n e r m a t e r i a l , i t can cause l i n e r t o 

continue t o r i p down the side i n t o the p i t , e s p e c i a l l y when 

i t ' s up high above i t . And so we have placed t h i s 

p r o v i s i o n i n the r e g u l a t i o n i n order t o prevent t h a t 

a c t i v i t y . 

This concept i s nothing r e a l l y new, i t a c t u a l l y 

comes from the OCD g u i d e l i n e s . I t was recommended by the 

task f o r c e . We have made a few a d d i t i o n s , but we have 

incorporated t h i s i n t o the r u l e . 

Paragraph ( 9 ) , the i n t e n t of the proposed 

language i s t o r e q u i r e the operator t o implement measures 

t h a t w i l l d i v e r t surface water run-on away from a temporary 

p i t and t o prevent the c o l l e c t i o n of r u n o f f surface water 

i n the p i t as w e l l , and overflowing — or o v e r f l o w i n g of 

the f l u i d s from the p i t i f c o l l e c t e d , and any e r o s i o n a l 

issues around or beneath the p i t t h a t may compromise the 

i n t e g r i t y of the l i n e r . 

The proposed language was recommended by the task 

f o r c e and incorporated i n t o the proposed r u l e . Once again, 

several p i c t u r e s have been shown the past couple of days t o 

show the importance of the d i v e r s i o n of t h i s water, how i t 

has eroded s o i l s underneath the p i t , and t h i s i s why we are 
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r e q u i r i n g t h i s . We l i k e t o — i f the p i t i s delayed i n i t s 

clo s u r e , as i s s t a t e d i n our closure plan, p u l l the water 

o f f , you s t i l l have s o l i d s , the s o l i d s are s t i l l wet. We 

l i k e t h a t p i t t o be — the l i n e r i n t h a t p i t not t o be 

compromised duri n g t h a t process. 

Paragraph (10), the proposed s i z e l i m i t was 

suggested by the task f o r c e . OCD modified the proposed 

language t o include i n t h a t s i z i n g the two-foot freeboard 

i n the c a l c u l a t i o n of the size of t h a t p i t . 

Paragraph (11) , the proposed language recognizes 

and i d e n t i f i e s c u r r e n t and common p r a c t i c e s which are 

implemented duri n g d r i l l i n g . The i n s t a l l a t i o n of a l i n e r 

would not always be prudent due t o the r e s u l t s of the 

ve n t i n g or f l a r i n g of gas compromising the i n t e g r i t y of 

such l i n e r i f i t was i n s t a l l e d . 

So we have — i n t h i s case we're t a l k i n g about 

the v e n t i n g and f l a r i n g of gas while d r i l l i n g , e s p e c i a l l y 

i f i t ' s f l a r i n g . I f you put a l i n e r up, the l i k e l i h o o d of 

t h a t l i n e r s erving the purpose would probably be minimal. 

As f o r venting of gas, u s u a l l y such events or 

a c t i v i t i e s include the venting of gas and l i q u i d s i n which 

the f o r c e of the vent i n g may compromise the l i n e r as w e l l , 

making i t i n e f f e c t i v e . 

OCD would l i k e t o request t h a t one a d d i t i o n a l 

sentence t o t h i s p r o v i s i o n be added i n order t o provide 
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c l a r i f i c a t i o n of the a n t i c i p a t e d o p e r a t i o n a l requirements 

regarding t h i s p a r t of the temporary p i t used f o r gas and 

f l a r i n g d u r i n g the d r i l l i n g or workover oper a t i o n . The 

a d d i t i o n a l sentence would be added t o the end of the 

p r o v i s i o n and s t a t e , The operator s h a l l not al l o w f r e e 

standing f l u i d s t o remain on the u n l i n e d p a r t of the 

temporary p i t used t o vent or f l a r e gas. 

Q. This i s one of the recommended changes t h a t was 

submitted t o the Commission yesterday, c o r r e c t ? 

A. Yes. 

Okay, subsection G, permanent p i t s . 

There's a footnote w i t h t h i s . There was — I 

guess th e r e was some confusion by task f o r c e members, 

because i t was our understanding t h a t i t was agreed upon by 

the task f o r c e t h a t permanent p i t s would be designed and 

constructed i n the same i f not s i m i l a r manner as 

evaporation ponds permitted under the surface waste 

management r u l e , p a r t 36. 

Since the design and c o n s t r u c t i o n s p e c i f i c a t i o n s 

f o r evaporation ponds are already e s t a b l i s h e d , and i n f a c t 

under the surface waste management r u l e the task f o r c e 

chose not t o re-address the t e c h n i c a l requirements i n those 

r e g u l a t i o n s , OCD agreed w i t h the assessment of the task 

f o r c e , and due t o the nature and purpose of the permanent 

p i t s t h a t would be regulated under the proposed r u l e t o 
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s t o r e and hold l i q u i d s f o r extended periods of time and 

have l a r g e volumes of l i q u i d commonly associated w i t h 

those, we agreed t h a t the r u l e s under p a r t 3 6 are 

app r o p r i a t e f o r these types of p i t s . 

I n s t a t i n g t h a t , there was another f o o t n o t e , 

f o o t n o t e 22. Dr. Neeper brought t h i s t o our a t t e n t i o n . 

The r e g u l a t o r y requirements provided i n the d r a f t v e r s i o n 

t o t he task f o r c e mimic the r e g u l a t o r y requirements i f p a r t 

36, which allows an operator t o use a t h r e e - f o o t c l a y — 

th r e e f e e t of cl a y i n place of a s y n t h e t i c l i n e r t o 

co n s t r u c t the secondary l i n e r , which i s p a r t of — the leak 

d e t e c t i o n system i s incorporated i n t o p a r t of t h a t . 

As the r e g u l a t i o n — r e g u l a t o r y language 

continues t o r e f e r t o t h i s upper — they r e f e r t o the upper 

and lower geomembrane, so i t creates some confusion, 

because i n the o r i g i n a l language under 3 6 i t says t h e r e has 

t o be an upper and lower membrane, but then i t allows f o r 

t h r e e f e e t of c l a y i n s u b s t i t u t i o n of the secondary l i n e r , 

the lower geomembrane. 

We agreed w i t h Dr. Neeper t h a t t h i s language from 

p a r t 3 6 may create some confusion, so we decided t h a t the 

— t o make t h a t secondary l i n e r t h a t o r i g i n a l l y was — we 

considered the three f e e t of clay t o be i n a p p r o p r i a t e f o r 

t h i s design, so now we've changed the — modified t he 

language i n (3) of — paragraph ( 3 ) , t o s t a t e t h a t the 
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upper — or the primary (upper) l i n e r and the secondary 

(lower) l i n e r s h a l l be a geomembrane l i n e r , and we've 

s p e c i f i e d what t h a t should be, so... 

And w i t h the agreement w i t h everyone e l s e , since 

t h i s i s e s t a b l i s h e d i n p a r t 3 6 I won't go i n t o the d e t a i l s 

of the c o n s t r u c t i o n of the permanent p i t s . 

Subsection F — I'm s o r r y , H, closed-loop 

systems. 

The i n t e n t of the proposed language i s t o 

i n s t r u c t operators of which design and c o n s t r u c t i o n 

requirements apply, depending on how a closed-loop system 

i s u t i l i z e d . Operators of closed-loop systems t h a t use a 

temporary p i t must comply w i t h requirements f o r temporary 

p i t s . 

For operators of the closed-loop systems t h a t 

uses a d r y i n g pad, OCD has proposed some less s t r i n g e n t 

design and c o n s t r u c t i o n s p e c i f i c a t i o n s . These are due t o 

the a b i l i t y of t h e i r method t o reduce the waste volume and 

reduce r i s k of contamination of f r e s h water, p u b l i c h e a l t h 

— f r e s h water and p r o t e c t h e a l t h and the environment by 

e x t r a c t i n g and removing f l u i d s and l i q u i d s from the waste 

stream. 

So we f e l t t h a t t h e i r method i n the use of the 

d r y i n g pads, since i t ' s not ho l d i n g l i q u i d s , would be more 

p r o t e c t i v e and would need — wouldn't need as s t r i n g e n t 
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requirements as a temporary p i t or a permanent p i t . 

I'm going t o l e t those requirements speak f o r 

themselves, unless you guys want me t o go l i n e by l i n e . 

Q. I t h i n k t h a t w i l l not be necessary. 

A. Okay. 

I , below-grade tanks. 

The proposed requirements f o r the design and 

c o n s t r u c t i o n of a below-grade tank i s a combination of 

proposed language by the task f o r c e , r e g u l a t o r y language 

from the e x i s t i n g Rule 50, and language from the 

g u i d e l i n e s . 

OCD's i n t e n t i s t o ensure t h a t a l l below-grade 

tanks have both secondary containment and leak d e t e c t i o n . 

The secondary containment provides a l e v e l of p r o t e c t i o n 

f o r f r e s h water, p u b l i c h e a l t h and the environment i f the 

i n t e g r i t y of the primary tank f a i l s . The leak d e t e c t i o n 

system i s the mechanism which allows operator t o monitor 

the i n t e g r i t y of the primary tank so i t w i l l be detected. 

Paragraph ( 1 ) , t h i s language t h a t ' s proposed i n 

paragraph (1) i s task f o r c e consensus language. I guess I 

would probably l i k e t o — Based upon comments and 

recommendations provided by various i n d u s t r y groups, OCD 

has determined there seems t o be some type of 

misunderstanding or confusion of the p r o v i s i o n r e q u i r i n g 

below-grade tanks. 
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M u l t i p l e p a r t i e s have s t a t e d , A double-wall 

below-grade tank located i n a p i t or v a u l t should be exempt 

from the secondary containment requirements. I guess I'm 

k i n d of confused, because i f i t ' s double-walled, i t 

a c t u a l l y meets the requirement s p e c i f i e d under the r u l e — 

and w e ' l l get t o t h a t — because f o r i t s d i f f e r e n t 

mechanisms f o r secondary containment include a double-

w a l l e d tank. So b a s i c a l l y they're t e l l i n g us they've got a 

below-grade tank t h a t meet the requirement. 

And the request i s t o exempt those tanks from 

t h i s p r o v i s i o n , which — which would be i n t e r p r e t e d t h a t 

they would be regulated by t h i s r u l e , even w i t h t h e i r 

below-grade tank. So I don't know i f there's a 

misunderstanding of t h a t , t h i s p r o v i s i o n , and w e ' l l discuss 

more about those d e t a i l s as we go through. 

OCD has incorporated the recommended language 

provided — 

MS. FOSTER: Mr. Chairman, may I make a 

suggestion here? I d i d n ' t understand any of what Mr. Jones 

j u s t s a i d concerning what i n d u s t r y ' s understanding was of 

below-grade tanks. I f I could j u s t make the suggestion 

t h a t the d e f i n i t i o n of below-grade tank be discussed, which 

I understand i s — 

THE WITNESS: We w i l l — 

MS. FOSTER: — another p a r t of the r u l e , but — 
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THE WITNESS: -- yeah. 

MS. FOSTER: — i t would be very u s e f u l t o know 

what the OCD's understanding or d e f i n i t i o n i s of a below-

grade tank as we go over t h i s , so t h a t maybe I might have a 

b e t t e r understanding of what Mr. Jones j u s t s a i d . 

CHAIRMAN FESMIRE: Mr. Brooks, would you mind i f 

Mr. Jones — 

MR. BROOKS: A c t u a l l y — 

CHAIRMAN FESMIRE: — a l t e r e d h i s order a l i t t l e 

b i t ? 

MR. BROOKS: — I t h i n k t h a t would be a very good 

idea, Mr. Chairman. 

CHAIRMAN FESMIRE: Okay, Mr. Jones, would you — 

THE WITNESS: Well, I — 

CHAIRMAN FESMIRE: — be capable of doing th a t ? 

MR. BROOKS: While we're breaking f o r a minute, 

my — or w h i l e we've broken the testimony, may I be — I'm 

having some back problems. May I be pe r m i t t e d t o stand f o r 

the next few minutes? 

CHAIRMAN FESMIRE: No problem, Mr. Brooks, i f you 

don't mind i f Ms. Bada and I d i d the same t h i n g . 

MR. BROOKS: I t h i n k we should, I j u s t want t o 

not have t o s i t i n t h a t c h a i r f o r the next few minutes. 

CHAIRMAN FESMIRE: Do you need a b e t t e r chair? 

MR. BROOKS: Well, I t h i n k I ' l l be okay — 
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CHAIRMAN FESMIRE: Okay. 

MR. BROOKS: — thank you. 

CHAIRMAN FESMIRE: Mr. Jones, would you be able 

t o comply w i t h Ms. Foster's request? 

THE WITNESS: I would, but what I would l i k e t o 

do i s give her the p r o v i s i o n s of the c o n s t r u c t i o n of a 

below-grade tank so there's a cl e a r understanding when we 

go t o the d e f i n i t i o n of how t h a t ' s a p p l i e d . 

CHAIRMAN FESMIRE: Okay. Ms. Foster, would you 

mind i f he does tha t ? 

MS. FOSTER: That should be f i n e , thank you. 

CHAIRMAN FESMIRE: Proceed, Mr. Jones. 

THE WITNESS: Okay. Under paragraph ( 1 ) , t h i s 

was task f o r c e consensus language, and I ' d l i k e t o read i t . 

Maybe t h i s w i l l help f o r c l a r i f i c a t i o n f o r people t h a t 

can't see i t . 

A below grade tank's side w a l l s , where the tank's 

bottom i s below-grade, s h a l l be open f o r v i s u a l i n s p e c t i o n 

f o r leaks. The below-grade tank's bottom s h a l l be equipped 

w i t h an un d e r l y i n g mechanism t o d i v e r t leaked l i q u i d t o a 

l o c a t i o n t h a t can be v i s u a l l y inspected. A below-grade 

tank not meeting these conditions s h a l l be i n a v a u l t or 

have a double w a l l t h a t w i l l contain any leaked l i q u i d s . 

I t h i n k t h i s w i l l play p a r t i n our d e f i n i t i o n , i n 

our discussion. 
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Q. (By Mr. Brooks) Okay, would you then go now t o 

the d e f i n i t i o n ? 

A. Well, there's some other requirements too about 

new p e r m i t t i n g of tanks and t h e i r requirements and how they 

should be done. 

Q. Well, I t h i n k i t might be h e l p f u l , a c t u a l l y , i f 

we t a l k about the d e f i n i t i o n f i r s t and then go i n t o the 

p e r m i t t i n g language. 

A. Okay. I've misplaced my p a r t 1, proposed p a r t 1. 

Are you r e f e r r i n g t o the new language or the o l d language? 

Q. Well, t e l l us what the new language i s , and then 

we can go back t o the o l d language. 

A. Let's f i n d me a copy of d e f i n i t i o n s . Wayne, do 

you have d e f i n i t i o n s ? 

MR. PRICE: Yeah. 

THE WITNESS: Due t o the changes t h a t we're 

addressing i n t h i s r u l e , there were some d e f i n i t i o n changes 

t h a t were proposed f o r p a r t 1, s e c t i o n 7. One of these 

changes was t o the e x i s t i n g d e f i n i t i o n f o r below-grade 

tank, and i f I may read, Below-grade means a vessel 

excluding sumps and pressurized p i p e l i n e , d r i p t r a p s , where 

a p o r t i o n of the tank's sidewalls i s below surrounding 

ground surface's e l e v a t i o n . 

Q. (By Mr. Brooks) This i s d i f f e r e n t from the o l d 

below-grade tank d e f i n i t i o n , correct? 
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A. Yes. 

Q. Now would you expl a i n how the d e f i n i t i o n has 

changed? 

A. I t ' s a c t u a l l y r e f l e c t e d i n the s t r i k e o u t of t h i s 

v e r s i o n . The d i f f e r e n c e would be t h a t the tank's s i d e w a l l s 

i s below the ground surface and not v i s i b l e . 

Q. That's the o l d d e f i n i t i o n , r i g h t ? 

A. Right. 

Q. And under the new d e f i n i t i o n , how i s t h a t 

d i f f e r e n t ? 

A. The v i s i b i l i t y aspect of i t i s not a 

con s i d e r a t i o n . 

Q. So i f you have a tank t h a t i s — the tank i s 

e n t i r e l y above the surface a t the p o i n t where the tank i s 

i n s t a l l e d , but the surface i s depressed so t h a t i t ' s s o r t 

of a tank t h a t ' s i n s i d e a p i t . Under the o l d r u l e , would 

t h a t have been a below-grade tank? 

A. No. 

Q. And under the new r u l e i s t h a t a below-grade 

tank? 

A. Yes. 

Q. Okay, you may continue. 

CHAIRMAN FESMIRE: Mr. Brooks, would you go over 

t h a t one more time t o make sure I understand i t ? 

Q. (By Mr. Brooks) Okay. Let us suppose t h a t you 
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have a tank, a l l or p a r t of which i s i n a p i t , so t h a t — 

i n s i d e a p i t , so t h a t the — a p o r t i o n of the tank i s below 

the surface of the surrounding t e r r a i n , but the sides of 

the p i t are not f l u s h w i t h the sides of the tank so t h a t 

there's some space around the tank, a l l the way down t o the 

bottom of the tank. I s t h a t a below-grade tank under the 

proposed d e f i n i t i o n ? 

A. Under the proposed d e f i n i t i o n — 

Q. Yes. 

A. — f o r p a r t 17, yes. 

Q. Now would i t have been a below-grade — i s i t a 

below-grade tank under e x i s t i n g Rule 50? 

A. No, i t i s not. 

Q. And i s t h a t the primary change t h a t ' s made i n the 

d e f i n i t i o n ? 

A. Yes. 

Q. Okay, continue. 

COMMISSIONER OLSON: Mr. Chair, j u s t a question. 

Can you p o i n t out t o me where t h a t i s i n the — what's been 

submitted t o us so far? I don't remember seeing t h a t . 

COMMISSIONER BAILEY: Rule changes, d e f i n i t i o n s . 

THE WITNESS: I t ' s d e f i n i t i o n s t o p a r t 1, s e c t i o n 

7. 

MR. BROOKS: The d e f i n i t i o n s t o p a r t 1, s e c t i o n 

7, were not included i n what — behind tab 3 i n the 
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notebook, but I believe they have been submitted t o the 

Commission as p a r t of the A p p l i c a t i o n . 

COMMISSIONER OLSON: No, because I d i d n ' t see 

t h a t as p a r t of the e x h i b i t . 

MR. BROOKS: No, i t ' s not p a r t of the e x h i b i t , i t 

would be p a r t of the A p p l i c a t i o n t h a t was f i l e d f o r 

rulemaking. 

THE WITNESS: I do apologize. The c u r r e n t 

d e f i n i t i o n f o r the below-grade tank i s i n p a r t 1, because 

i t addresses any tanks t h a t f i t t h a t d e s c r i p t i o n under a l l 

the r u l e s . So we thought i t was prudent t o leave i t t h e r e 

and not p u l l i t from the general d e f i n i t i o n s — 

COMMISSIONER OLSON: Uh-huh. 

THE WITNESS: — because i t could — i t a p p l i e s 

t o d i f f e r e n t references t o tanks. 

COMMISSIONER OLSON: Do you have a copy of th a t ? 

Because I d i d n ' t b r i n g t h a t w i t h me. 

MR. BROOKS: I have another copy — I have one 

more copy here, i f i t ' s needed. 

CHAIRMAN FESMIRE: Well, I'm going t o have t o 

borrow i t or look over Mr. Olson's shoulder. 

MR. BROOKS: I apologize f o r not having the 

appro p r i a t e number of copies r e a d i l y a v a i l a b l e . 

COMMISSIONER OLSON: Should t h i s be submitted as 

an e x h i b i t , then? 
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CHAIRMAN FESMIRE: I t wasn't p a r t of the record. 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: Mr. Brooks, why don't you 

continue? 

Q. (By Mr. Brooks) Mr. Jones, continue w i t h your 

discussion of the requirements f o r below-grade tanks. 

A. Okay. I n our proposed language we address those 

tanks not meeting the cond i t i o n s under paragraph ( 1 ) . Are 

we — Okay. And as you can see, a l l t h i s i s i n green t h i s 

i s task f o r c e consensus language f o r ( 1 ) , (2) and (3) — 

and ( 4 ) , I apologize f o r t h a t . 

I n these p r o v i s i o n s — and I ' l l s t a t e i t again, 

e s p e c i a l l y paragraph ( 1 ) , the below-grade tank s i d e w a l l s — 

CHAIRMAN FESMIRE: Yes, Ms. Foster? Oh, I'm 

sor r y . 

MR. HISER: I ' l l take t h a t , I t h i n k , i n the 

s p i r i t i t was intended. 

(Laughter) 

MR. HISER: I guess — I'm not q u i t e sure how t o 

r a i s e t h i s , but we don't t h i n k t h i s i s a task f o r c e 

consensus item a t a l l , so we would disagree w i t h green — 

CHAIRMAN FESMIRE: Okay. You can — I'm sure you 

can r a i s e t h a t i n cross-examination of your own witnesses. 

Q. (By Mr. Brooks) Continue. 

A. As p r o v i s i o n (1) s t a t e s , the below-grade tank's 
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side w a l l s , where the tank's bottom i s below-grade, s h a l l 

be open f o r v i s u a l i n s p e c t i o n f o r leaks. The below-grade 

tank's bottom s h a l l be equipped w i t h an u n d e r l y i n g 

mechanism t o d i v e r t leaked l i q u i d t o a l o c a t i o n t h a t can be 

v i s u a l l y inspected. A below-grade tank not meeting these 

c o n d i t i o n s s h a l l be i n a v a u l t or have a double w a l l t h a t 

w i l l c o n t a i n any leaked l i q u i d s . 

The way we view t h i s , t h i s would i n d i c a t e t h a t 

these tanks — even though the sid e w a l l s are v i s i b l e , the 

bottom i s not — t h a t the underlying mechanism would be a 

form of secondary containment and leak d e t e c t i o n . 

Paragraph (2) s t a t e s , A below-grade tank s h a l l 

have secondary containment and leak d e t e c t i o n . 

Paragraph (3) t a l k s about newly constructed — 

or, I'm s o r r y , Operators of below-grade tanks constructed 

p r i o r t o the e f f e c t i v e date t h a t does not have secondary 

containment and leak d e t e c t i o n s h a l l t e s t i t s i n t e g r i t y 

annually. I f the e x i s t i n g below-grade tank does not 

demonstrate i n t e g r i t y , the operator s h a l l promptly i n s t a l l 

a below-grade tank t h a t complies w i t h paragraph (2) of 

subsection I of 19.15.17.11 NMAC. I n any event, the 

operator s h a l l equip or r e t r o f i t such below-grade tank w i t h 

secondary containment and leak d e t e c t i o n or close i t w i t h i n 

f i v e years a f t e r the e f f e c t i v e date. 

What we're looking t h a t — and I ' d j u s t l i k e t o 
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go i n t o my i n t e n t p a r t of t h i s , i s t h a t what we're l o o k i n g 

a t here f o r the r e t r o f i t , c e r t a i n examples of t h a t would be 

a tank w i t h i n a tank, would s u f f i c e f o r a r e t r o f i t . We're 

not l o o k i n g a t people digging out what they have and 

c o n s t r u c t i n g something t o t a l l y new. They can modify what 

they have, as long as the i n t e g r i t y of t h a t e x i s t i n g tank 

i s good. I f i t ' s l e a k i n g , then i t does not provide 

secondary containment. 

Paragraph ( 4 ) , The operator s h a l l ensure t h a t a 

below-grade tank i s constructed of m a t e r i a l s r e s i s t a n t t o 

the below-grade tank's p a r t i c u l a r contents and r e s i s t a n t t o 

damage from s u n l i g h t . I do have some a d d i t i o n a l comments 

I ' l l h o ld on those w h i l e we discuss the nature of t h i s . 

Paragraph ( 5 ) , A below-grade tank system s h a l l 

have a p r o p e r l y constructed foundation c o n s i s t i n g of a 

l e v e l base f r e e of rocks, d e b r i s , sharp edges or 

i r r e g u l a r i t i e s t o prevent punctures, cracks or i n d e n t a t i o n s 

of the l i n e r or tank's bottom. 

This i s a c t u a l l y proposed — i t o r i g i n a t e s from 

the g u i d e l i n e s , and t h i s i s a p r o v i s i o n w i t h i n the 

g u i d e l i n e s t h a t we've incorporated i n t o the r u l e . We 

b e l i e v e i t allows, much l i k e the l i n e r i n s t a l l a t i o n , since 

you can create secondary containment w i t h the l i n e r 

m a t e r i a l . I f you don't have a proper subgrade and there's 

rocks and s t u f f down there, i f i t punctures t h a t l i n e r then 
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i t no longer serves as secondary containment. So t h a t ' s 

why we've allowed t h i s foundation, k i n d of subgrade 

requirement. 

Paragraph ( 6 ) , A below-grade tank system s h a l l 

c o n s i s t of e i t h e r a double w a l l system w i t h the c a p a b i l i t y 

t o d e t e c t leaks or a tank placed w i t h i n a geomembrane l i n e d 

c o l l e c t i o n system or a l t e r n a t i v e system t h a t the 

app r o p r i a t e d i s t r i c t o f f i c e approves based upon the 

operator's demonstration t h a t the a l t e r n a t i v e provides 

e q u i v a l e n t or b e t t e r p r o t e c t i o n . 

This language o r i g i n a t e s from the g u i d e l i n e s . 

I t ' s something t h a t we c u r r e n t l y have out t h e r e t o address 

these tanks. We l i k e t o i d e n t i f y t h a t the — t h a t t h i s 

r u l e does allow double-wall systems, the comments — t h a t ' s 

why t h e r e seems t o be some confusion about double w a l l 

systems, and t h i s i s why I wanted t o read t h i s p a r t . And 

i t a lso allows f o r — 

Q. Which paragraph i s t h i s ? 

A. This i s paragraph ( 6 ) . 

Q. Thank you. 

A. Paragraph ( 7 ) , the operator s h a l l design and 

c o n s t r u c t a below-grade tank system i n accordance w i t h the 

f i l i n g requirements i f the below-grade tank system c o n s i s t s 

of a tank placed w i t h i n a geomembrane l i n e d c o l l e c t i o n 

system. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

970 

I don't know i f I r e a l l y need t o go i n t o a l l the 

d e t a i l s of t h i s , but once again i t s p e c i f i e s the l i n e r t h a t 

would be r e q u i r e d , the type of l i n e r , the — i t provides 

s p e c i f i c a t i o n s f o r the leak d e t e c t i o n system i t s e l f and how 

i t should be constructed. And t h i s i s also a p r o v i s i o n 

t h a t o r i g i n a t e d from the g u i d e l i n e s , so i t ' s a r e i t e r a t i o n 

of what's c u r r e n t l y i n the g u i d e l i n e s w i t h maybe some tense 

changes, passive t o a c t i v e , so f o r t h . 

And then of course paragraph ( 8 ) , The operator 

s h a l l c o n s t r u c t a below-grade tank t o prevent overflow and 

the c o l l e c t i o n of surface water run-on. 

That p r o v i s i o n i s p r e t t y s t r a i g h t f o r w a r d . I t 

also o r i g i n a t e s from the — from the g u i d e l i n e s . 

Are we going t o have discussion on t h i s or — ? 

MR. BROOKS: Well — 

THE WITNESS: — a t t h i s p o i n t , I mean. 

MR. BROOKS: — I t h i n k t h a t the p r i n c i p a l 

concern here was what e x a c t l y a below grade tank i s , and I 

t h i n k we've gone i n t o the d e f i n i t i o n and explained t h a t , so 

I'm not sure f u r t h e r discussion i s necessary a t t h i s p o i n t . 

But I w i l l ask the Chair i f the concept has been adequately 

explained. 

CHAIRMAN FESMIRE: Mr. Brooks, i t ' s not my case. 

MR. BROOKS: Yes, s i r . Very good. Well, other 

attorneys may explore the matter on cross-examination. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

971 

THE WITNESS: That's f i n e . Since we went through 

t h i s q u i c k l y , t o make sure there's a c l e a r understanding of 

what t h i s i s , I would l i k e t o address paragraph (4) 

p e r t a i n i n g t o t h i s s e c t i o n — or subsection. 

The i n d u s t r y committee and Yates Petroleum 

Corporation have recommended r e p l a c i n g — under p r o v i s i o n 

( 4 ) , r e p l a c i n g " r e s i s t a n t " w i t h "compatible", the term 

" r e s i s t a n t " w i t h "compatible". 

We bel i e v e t h a t the term "compatible" weakens the 

standard. The i n t e n t of the p r o v i s i o n i s t o ensure t h a t a 

below-grade tank i s capable of c o n t a i n i n g i t s contents. 

Having a tank constructed of a m a t e r i a l t h a t ' s r e s i s t a n t of 

i t s contents would suggest t h a t i t i s not compatible w i t h 

i t s contents. This — i t does not — 

MS. FOSTER: Mr. Chairman, might I make a 

suggestion again? Since he i s t a l k i n g about what i n d u s t r y 

comments are concerning below-grade tanks, i t might be 

h e l p f u l again f o r him t o go back t o the d e f i n i t i o n of 

below-grade tank and discuss what i n d u s t r y suggested t o the 

proposed changes t o the d e f i n i t i o n , because I b e l i e v e the 

d e f i n i t i o n and our understanding of the d e f i n i t i o n r e a l l y 

does impact on any recommendations t h a t we might have made 

t o t h i s s e c t i o n of the proposed r u l e , since he i s t a l k i n g 

about the — 

CHAIRMAN FESMIRE: Well, Ms. Foster, you can 
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b r i n g a l l t h i s up i n your case, or i n cross-examination. 

MR. BROOKS: I agree, I w i l l ask the witness — 

CHAIRMAN FESMIRE: I guess I'm ove r r u l e d . 

(Laughter) 

MR. BROOKS: Mr. Chairman, I would — I — the 

reason I asked f o r c l a r i f i c a t i o n was because I want 

everyone t o understand i t , and I t h i n k t h a t i t would be 

h e l p f u l i f the witness would go over i t again, i f t h e r e are 

people who don't a t t h i s p o i n t 

Q. (By Mr. Brooks) So would you go back and t e l l us 

what the comments were on the d e f i n i t i o n of below-grade 

tank, Mr. Jones? 

A. Okay. There were — and I've got t o k i n d of p u l l 

t h i s up r i g h t here, i t should be r e a d i l y accessible f o r 

t h i s discussion. 

My understanding i s , the i n d u s t r y committee and 

the Yates Petroleum Corporation, t h e i r recommendations f o r 

the changes t o the below-grade tank d e f i n i t i o n , t h e i r 

language changes s t a t e , Below-grade means a vessel 

excluding sumps or pressurized p i p e l i n e , d r i p t r a p s , placed 

so t h a t any p a r t of the vessel's s i d e w a l l s i s covered w i t h 

s o i l s such t h a t the c o n d i t i o n of the i n t e g r i t y of the tank 

cannot be v i s u a l l y inspected. 

Q. Now, Mr. Jones, i s t h a t very s i m i l a r t o the 

d e f i n i t i o n i n e x i s t i n g Rule 50? 
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A. I t i s s i m i l a r . 

Q. I t ' s not i d e n t i c a l ? 

A. I t i s not i d e n t i c a l , and i f I may say, i t looks 

t h a t IPANM has proposed the same language, and Devon has 

proposed the same language as w e l l . 

Q. But i t i s — though i t i s not s i m i l a r — though 

i t i s not the same i n language, i s i t — i n terms of the 

concept, the conceptual d i f f e r e n c e we were t a l k i n g about 

between the o l d — the e x i s t i n g d e f i n i t i o n and the proposed 

d e f i n i t i o n , i s the d e f i n i t i o n t h a t was suggested i n the 

comments conceptually very much the same — very s i m i l a r t o 

the o l d d e f i n i t i o n ? 

A. The suggested language from these p a r t i e s i s very 

s i m i l a r t o the d e f i n i t i o n t h a t c u r r e n t l y e x i s t s i n Rule 50. 

Q. I n other words, according t o t h a t d e f i n i t i o n — 

according t o the p a r t i e s ' suggested d e f i n i t i o n , they would 

r e t a i n the f e a t u r e t h a t a p o r t i o n of the tank must a c t u a l l y 

be underground and not v i s i b l e i n order f o r i t t o be — 

q u a l i f y as a below-grade tank? 

A. That — I would disagree w i t h t h a t . Nowhere i n 

t h e i r d e f i n i t i o n does i t s t a t e t h a t the s i d e w a l l s , any 

p o r t i o n of the tank would be below ground, but i t does 

s t a t e i t i s covered w i t h s o i l s . One could i n t e r p r e t t h i s 

as an above-grade tank w i t h s o i l s pushed up against i t , 

c ould be considered one of these tanks. 
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Q. Okay. Then continue w i t h the comments t h a t 

have — w i t h any other comments t h a t have been made on the 

d e f i n i t i o n . 

A. Well, those are the only d e f i n i t i o n — 

Q. Okay. 

A. — or, everyone suggested the same t h i n g . 

Q. Okay. So the o b j e c t i o n t h a t you have p r i m a r i l y 

i s t o the i n c l u s i o n of tanks where the e n t i r e s i d e w a l l i s 

v i s i b l e , i n the d e f i n i t i o n of below-grade tanks? 

A. Well, t h a t ' s one of them. The other i s t h a t 

t h e i r d e f i n i t i o n f o r a below-grade doesn't n e c e s s a r i l y 

r e q u i r e i t t o be below-grade. 

Q. Okay. 

A. That's the second... 

Q. Now the r u l e — the p o r t i o n of the r u l e t h a t you 

were t a l k i n g about when we had t h i s i n t e r r u p t i o n — I'm 

so r r y — 

MS. FOSTER: No, thank you. 

Q. (By Mr. Brooks) — I apologize — i s the p o r t i o n 

of the r u l e t h a t r e q u i r e s t h a t the below-grade tank be 

r e t r o f i t t e d t o r e q u i r e — t o comply w i t h the requirement 

f o r a secondary l i n e r and leak d e t e c t i o n ; i s t h a t c o r r e c t ? 

A. Can you r e s t a t e the question? 

Q. At the time we digressed i n t o the d e f i n i t i o n of 

below-grade tank, you were t a l k i n g about paragraph (3) of 
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subsection I , which describes the requirement t o r e t r o f i t 

a l l below-grade tanks w i t h double l i n e r s w i t h leak 

d e t e c t i o n ; i s t h a t correct? 

A. I t h i n k I have discussed secondary containment 

and leak d e t e c t i o n . 

Q. Okay. My understanding was, the concern was 

about the d e f i n i t i o n was somehow r e l a t e d t o t h a t . Have you 

already discussed a l l the comments t h a t were received on 

t h a t p a r t i c u l a r provision? 

A. There were no comments provided on t h a t . I t was 

paragraph (4) about the m a t e r i a l used f o r below-grade 

tanks, i s what I was discussing. 

Q. Okay. I thought I heard something about — a 

comment about something should not apply t o double-wall — 

t o below-grade tanks w i t h double walls? 

A. Yes, you're c o r r e c t , t h a t i s paragraph ( 1 ) . 

Q. And paragraph (1) provides what? 

A. Paragraph (1) w i t h i n the proposed language allows 

such below-grade tanks t o be equipped w i t h some type of 

u n d e r l y i n g mechanism t o d i v e r t t h a t leaked l i q u i d s so i t 

can be v i s u a l l y inspected. The concern t h e r e i s the bottom 

of the tank. This request of p l a c i n g a tank below the 

surface and l o o k i n g at the s i d e w a l l would imply t h a t tanks 

only leak on t h e i r s i d e w a l l s , they do not leak beneath. We 

disagree w i t h t h a t . There i s a p o t e n t i a l f o r a leak t o 
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occur a t the bottom of the tank, which could not be 

inspected a t any p o i n t . 

So we have w r i t t e n p r o v i s i o n s , i f t h e r e are such 

tanks, t h a t they could equip them w i t h these u n d e r l y i n g 

mechanisms t o d i v e r t , t o i n d i c a t e i f the bottom i s l e a k i n g . 

We'd s t i l l consider them a below-grade tank. 

Also, a below-grade tank not meeting t h i s 

p r o v i s i o n or t h i s c o n d i t i o n , i t s t a t e s t h a t i t should be 

placed i n a v a u l t or a double w a l l t h a t w i l l c o n t a i n t h a t 

leaked l i q u i d . 

Q. And what was i t the comment wanted t o dispense 

w i t h i f i t was double-walled? 

A. The comment was t h a t a double-walled below-grade 

tank located i n the p i t or v a u l t be exempt from secondary 

containment requirements. That was the comment. 

Q. Okay. And what i s your response t o t h a t comment? 

A. Well, my response i s t h a t — They t a l k about a 

double-wall below-grade tank. My response i s t h a t i t meets 

the requirements i f i t ' s double-walled. I t ' s — as s t a t e d 

i n the r e g u l a t i o n s , i t ' s one of the options f o r the 

secondary containment systems. A double-walled tank i s 

s p e c i f i e d as a way t o s a t i s f y the secondary containment and 

leak d e t e c t i o n . 

So I — t h a t ' s there I'm confused on t h e i r 

comment, and — because what they described t o ask t o be 
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exempt from the secondary containment a c t u a l l y provides 

secondary containment. 

Q. Okay, thank you. You may resume your 

p r e s e n t a t i o n a t the p o i n t where you were when we went o f f 

on t h i s — 

A. Okay. Paragraph ( 4 ) , as I was saying e a r l i e r , i t 

was from recommendations from the i n d u s t r y committee and 

Petroleum Yates [ s i c ] Corporation. Their recommendations 

were t o replace the term " r e s i s t a n t " w i t h "compatible". 

As I was s t a t i n g e a r l i e r , c o m p a t i b i l i t y doesn't 

imply t h a t i t would be able t o — I guess the idea here i s 

t h a t m a t e r i a l t h a t i s r e s i s t a n t i s capable of c o n t a i n i n g 

those contents and would not allow any p e n e t r a t i o n through 

t h a t m a t e r i a l . I f i t ' s compatible — i f you look i t up i n 

the d i c t i o n a r y , i t means i t ' s harmonious w i t h t h a t 

environment. One could argue t h a t my j a c k e t i s compatible 

t o water but i s not r e s i s t a n t t o water, so i f I were t o put 

water on my coat i t would go through my j a c k e t . So we 

t h i n k i t weakens t h a t r e g u l a t i o n . By s t a t i n g " r e s i s t a n t " , 

t h a t ' s p r e t t y c l e a r t h a t i t should not — t h a t i t should 

r e s i s t t h a t content. 

Another recommendation provided by i n d u s t r y and 

Yates Petroleum Corporation i s t o r e s t r i c t — l e t ' s see — 

okay, i s t o r e s t r i c t the resistance of the m a t e r i a l of the 

tank t o damage caused by prolonged exposure t o s u n l i g h t . 
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Our c u r r e n t language states t h a t the m a t e r i a l — the below-

grade tank i s constructed of m a t e r i a l r e s i s t a n t t o sun- — 

from s u n l i g h t . They wish t o s t a t e t h a t i t i s prolonged 

exposure t o s u n l i g h t . 

We f e e l t h i s i s a r e s t r i c t i o n , because i t could 

be argued t h a t i f damage were t o occur i n a sh o r t d u r a t i o n 

or i n t e r m i t t e n t d u r a t i o n , i t would suggest t h a t t h a t 

m a t e r i a l i s — would be appropriate f o r t h i s a p p l i c a t i o n . 

I t would only be t o a prolonged, as they put i t — a 

prolonged exposure t h a t i t would not be — t h a t would be 

the r e s t r i c t i o n t o i t . So the damage could only occur from 

prolonged exposure. So we f e e l l i k e i t doesn't address i f 

the m a t e r i a l i s not r e s i s t a n t f o r a sh o r t e r l e n g t h . 

So we — i n our recommended language, we do not 

consider the length of exposure based — the damage based 

upon a s p e c i f i e d length. Any damage t o t h a t m a t e r i a l from 

exposure t o s u n l i g h t would be in a p p r o p r i a t e i n t h a t case, 

be i t sh o r t or i n t e r m i t t e n t . 

CHAIRMAN FESMIRE: Mr. Brooks, would t h i s be a 

good place t o take a break? 

MR. BROOKS: I t h i n k so, your Honor. 

CHAIRMAN FESMIRE: Okay, why don't we take a 10-

minute break? We'll reconvene a t f i v e minutes a f t e r t h r e e 

by t h a t clock. 

(Thereupon, a recess was taken a t 2:55 p.m.) 
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(The f o l l o w i n g proceedings had a t 3:05 p.m.) 

CHAIRMAN FESMIRE: Let's go back on the record. 

Let the record r e f l e c t t h a t t h i s i s a c o n t i n u a t i o n of Case 

Number 14,015. Let the record also r e f l e c t t h a t a l l t h r e e 

Commissioners are s t i l l present, t h a t t h e r e i s a quorum 

present, and we w i l l continue w i t h the d i r e c t examination 

of Mr. Brad Jones. 

Q. (By Mr. Brooks) Very good. Mr. Jones, you may 

continue w i t h your pr e s e n t a t i o n . 

A. Okay, I guess at t h i s p o i n t we t a l k about below-

grade tanks, c o n s t r u c t i o n , design. The next subsection 

would be subsection J. This subsection i s f o r o n - s i t e deep 

trenches, the c o n s t r u c t i o n and design f o r c l o s u r e . 

OCD has created t h i s new subsection which 

s p e c i f i e s the design and c o n s t r u c t i o n requirements f o r on-

s i t e deep trenches f o r o n - s i t e closure. The i n t e n t of the 

proposed language i s t o i n s t r u c t and educate operators as 

t o some of the expected and a n t i c i p a t e d i n f o r m a t i o n and 

d e t a i l s t h a t should be included i n the closu r e p l a n i f the 

operator proposes t h i s method. 

Since the posti n g of t h i s proposed r u l e , comments 

have been provided recommending t h a t the design and 

c o n s t r u c t i o n s p e c i f i c a t i o n s f o r the o n - s i t e deep trenches 

be incorporated i n t o the closure requirements. OCD has 

formatted t h i s r u l e w i t h the i n t e n t t o keep permit, 
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a p p l i c a t i o n , s i t i n g , design and c o n s t r u c t i o n , o p e r a t i o n and 

closure requirements separate. By doing so, and not 

d i r e c t l y i n t e g r a t i n g and combining one i n t o the other or 

others, i t provides c l e a r i n s t r u c t i o n and d i r e c t i o n t o 

a p p l i c a n t s and operators which p r o v i s i o n s apply when 

general references, such as s i t i n g requirements, design and 

c o n s t r u c t i o n s p e c i f i c a t i o n s , operation requirements or 

closure requirements are requested. 

Paragraph ( 1 ) , the i n t e n t of t h i s p r o v i s i o n i s t o 

n o t i f y operators of the v a r i a b l e s t h a t must be considered 

and demonstrated p r i o r t o pursuing t h i s c l o s u r e method. 

The recommended i n i t i a l c o n s i d e r a t i o n i s s i t i n g c r i t e r i a . 

I t i s b a s i c a l l y the s i t i n g c r i t e r i a f o r the temporary p i t 

and below-grade tanks, i t ' s the same requirements. 

The other p r o v i s i o n t h a t ' s referenced here i s the 

distance from the i n i t i a l p i t . We do have a p r o v i s i o n t o 

put i t w i t h i n a reasonable distance of the i n i t i a l p i t or, 

i n t h i s case, closed-loop system t h a t could be u t i l i z e d f o r 

t h i s method. The i n t e n t of the proposed language i s t o 

prevent the b u r i a l of waste i n a l o c a t i o n t h a t a l i n e d or 

temporary p i t would be p r o h i b i t e d . 

Paragraph ( 2 ) . OCD has discovered t h a t one of 

the primary causes of l i n e r i n t e g r i t y f a i l u r e i s due t o the 

operators not p r o p e r l y preparing or preparing the 

foundation. For o n - s i t e deep-trench b u r i a l , OCD b e l i e v e s 
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t h a t the same care and consideration should be taken t o 

con s t r u c t a temporary p i t and should be a p p l i e d when 

c o n s t r u c t i n g a deep trench f o r b u r i a l of waste. 

So t h i s i s once again the foundation or sub-grade 

p r i o r t o p u t t i n g i n the l i n e r . I t should not have any 

items present t h a t would compromise t h a t l i n e r i n the 

process of i n s t a l l i n g i t or using i t . 

Paragraph ( 3 ) , the i n t e n t of the proposed 

language i s t o address s i t u a t i o n s or scenarios where the 

e x i s t i n g subgrade or foundation consists of rocks... 

I guess I could s i m p l i f y a l o t of t h i s . A l o t of 

these s p e c i f i c a t i o n s are going t o be s i m i l a r s p e c i f i c a t i o n s 

i n which we — e s p e c i a l l y f o r , I b e l i e v e , ( 1 ) , ( 2 ) , (3) and 

(4) , (5) — there's — A l o t of t h i s language i s s i m i l a r 

language t o — t h a t i s applied i n the c o n s t r u c t i o n — 

design and c o n s t r u c t i o n of a temporary p i t . Instead of 

r e i t e r a t i n g a l l t h a t , the j u s t i f i c a t i o n s again, I would 

l i k e t o s t a t e t h a t — I mean, they're going t o be b a s i c a l l y 

the same j u s t i f i c a t i o n s . So instead of r e p e a t i n g a l l of 

those again, i f i t ' s a l l r i g h t , I ' l l j u s t move on, t o save 

us some time. 

I would l i k e t o comment, though, on paragraph 

(5) , t h a t t h i s i s one of the p r o v i s i o n s i n which we have 

recommended new language i n t h a t request t h a t was submitted 

by Mr. Brooks yesterday, and i n p r o v i s i o n (5) — or 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

982 

paragraph ( 5 ) , we would l i k e t o — the new language should 

read, The seams s h a l l be welded. 

Once again, the reason f o r t h i s i s , we'd r a t h e r 

not have s t i t c h i n g when the applied — when you bury or 

co n s t r u c t a p i t w i t h a l i n e r , i n t h i s case a deep t r e n c h 

where you're going t o be p l a c i n g t h i s m a t e r i a l i n s i d e t h e r e 

f o r p r e t t y much an i n d e f i n i t e time, we want t o make sure 

those seams are pr o p e r l y welded t o prevent any type of 

release. 

Q. Mr. Jones, t h a t i s the same language you propose 

t o add i n the case of temporary p i t s , c o r r e c t ? 

A. Yes. 

Q. And the p r o v i s i o n t o which you propose t o add i t 

i s the same p r o v i s i o n — i t ' s otherwise i d e n t i c a l t o the 

p r o v i s i o n proposed f o r temporary p i t s , c o r r e c t ? 

A. Yes. 

Q. Continue. 

A. Paragraph ( 6 ) , t h i s s t a t e s t h a t the operator 

s h a l l i n s t a l l s u f f i c i e n t l i n e r m a t e r i a l t o reduce the 

stresses. 

This i s — you know, t h i s p r o v i s i o n i s f o r the 

c o n s t r u c t i o n and design of a deep trenc h and the l i n e r 

t h a t ' s going t o be placed i n s i d e t h e r e . The idea behind 

t h i s , the concept behind t h i s , i s a c t u a l l y t o inf o r m the 

a p p l i c a n t s t h a t t h i s needs t o be considered when i n s t a l l i n g 
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the l i n e r , the a d d i t i o n a l — or the s u f f i c i e n t l i n e r 

m a t e r i a l — i f i t ' s not the r e , i t w i l l — you know, as 

people place the waste content or the waste m a t e r i a l i n t o 

the deep tr e n c h , i f s u f f i c i e n t m a t e r i a l i s n ' t present, 

again, two e f f e c t s . I f they secured i t a t the top or on 

the sides i n some fashion, i t may make the l i n e r m a t e r i a l 

sag and put undue stress on i t . The other t h i n g , i f 

there's not enough m a t e r i a l i t could f a l l i n t o t he p i t and 

the waste m a t e r i a l could be placed on top of i t . 

So we put t h i s p r o v i s i o n as a guide, t o k i n d of 

show people there needs t o be s u f f i c i e n t m a t e r i a l i n order 

t o — so i t won't collapse i n t o the tre n c h . And i t can be 

— the tr e n c h can be l i n e d and the l i n e r can stay open as 

the m a t e r i a l i s placed i n t o t h a t deep tr e n c h . 

Paragraph ( 7 ) , once again, these two k i n d of go 

hand i n hand, (6) and (7) go hand i n hand. This i s t o 

ensure t h a t the outer edges of the l i n e r are secure f o r the 

placement of excavated waste i n t o the tr e n c h . I t h i n k my 

explanation f o r (6) ki n d of j u s t i f i e s or — I wouldn't say 

j u s t i f i e s , but explains the reasoning of securing these so 

they do not f a l l i n while waste i s being placed i n t o t h a t 

l i n e d t r e n c h , and i t prevents t h a t waste m a t e r i a l from 

being placed on top of the l i n e r r a t h e r than i n s i d e the 

l i n e d t r e n c h . 

Paragraph ( 9 ) , the i n s t a l l a t i o n of the 
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geomembrane cover ensures t h a t the waste m a t e r i a l i s 

completely enveloped and the i n f i l t r a t i o n of rain w a t e r w i l l 

not come i n contact w i t h the waste m a t e r i a l . By r e q u i r i n g 

the operator t o i n s t a l l the geomembrane cover i n a manner 

t h a t prevents the c o l l e c t i o n of water, water should not 

accumulate or penetrate the geomembrane cover, and i t 

should be d i v e r t e d around the enveloped waste m a t e r i a l , 

so. . . 

I t h i n k I skipped ( 8 ) , and I do apologize f o r 

t h a t . P r i o r t o p u t t i n g on t h i s — applying t h i s 

geomembrane cover, the p r o v i s i o n r e q u i r e s t h a t — the outer 

edges of the trench l i n e r t o overlap the waste m a t e r i a l 

p r i o r t o the i n s t a l l a t i o n of t h a t geomembrane cover. 

The idea i s t h a t i t — I guess t h i s i s based on 

what we've been — t h a t ' s been explained as a c u r r e n t 

p r a c t i c e i n c e r t a i n areas of the s t a t e , a l o t of operators 

w i l l c ut o f f t h i s outer edge of the l i n e r and then cover 

the l i n e r e i t h e r by b a c k f i l l i n g . And I'm unsure about 

p a r t i e s t h a t may use a geomembrane cover, c u r r e n t l y use 

t h a t , t h a t they p r a c t i c e t h i s . 

What we're t r y i n g t o do w i t h t h i s i s , i f we can 

take those outer edges, f o l d them over, k i n d of create a 

b u r r i t o , so t o speak, out of t h i s , i t w i l l — i t w i l l 

prevent the l i n e r i t s e l f — i t w i l l add an a d d i t i o n a l l e v e l 

of s e c u r i t y o f , once t h a t cover i s i n place, t h a t the l i n e d 
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deep t r e n c h w i t h the waste m a t e r i a l i n i t would not become 

a bathtub i n which the i n f i l t r a t i o n water w i l l c o l l e c t . 

That's our goal, i s t o keep t h i s dry, the waste m a t e r i a l , 

once i t ' s placed i n s i d e t here. 

So by overlapping, i t provides an a d d i t i o n a l 

l a y e r or l e v e l of p r o t e c t i o n . And then the geomembrane, 

when i t ' s placed over i t , w i l l be able t o provide an 

adequate cover as w e l l , on top of t h a t . 

Of course, paragraph (10) a c t u a l l y provides the 

s p e c i f i c a t i o n of t h a t geomembrane cover. And by having the 

geomembrane cover c o n s i s t e n t w i t h the same m a t e r i a l as the 

tr e n c h l i n e r , i t ensures equivalent p r o t e c t i o n s e c u r i t y 

from the buried waste t o outside i n f l u e n c e s and sources. 

Okay, o p e r a t i o n a l requirements. This i s s e c t i o n 

12. 

As you can see, t h i s i s t o — these — the 

p r o v i s i o n , the general s p e c i f i c a t i o n s s p e c i f y t h i s i s f o r 

the o peration of a p i t , closed-loop system, below-grade 

tank or sump. This i s where sumps are addressed, under 

these p r o v i s i o n s , the op e r a t i o n a l requirements. 

Paragraph ( 1 ) , the i n t e n t of t h i s p r o v i s i o n i s t o 

info r m operators of t h e i r o b l i g a t i o n and r e s p o n s i b i l i t y t o 

operate and maintain each a c t i v i t y f o r i t s intended 

purpose. I n t h i s case we're looking a t the contained 

l i q u i d s and s o l i d s and t o maintain the i n t e g r i t y of the 
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l i n e r or l i n e r system or secondary containment system. 

There i s a footnote t o t h i s p r o v i s i o n , i t ' s 

f o o t n o t e 23, and there was a request from a task f o r c e 

member t o d e l e t e "maintain the i n t e g r i t y of the l i n e r and 

l i n e r system". They were — t h e i r argument i s t h a t t h e r e 

are no l i n e r s w i t h closed-loop systems, addressed i n 

operations. 

Our response t o t h i s i s t h a t a l l of the l i s t e d 

operations under t h i s p r o v i s i o n are subject t o and may be 

subject t o using a geosynthetic l i n e r or l i n e r systems. 

Closed-loop systems use l i n e r s i n the c o n s t r u c t i o n of the 

d r y i n g pad. So i f they do t h a t , they should maintain the 

i n t e g r i t y of t h a t l i n e r . So we put i t i n t h e r e i n cases 

where i t may be o p t i o n a l t h a t they — i f they do use one, 

i t ' s covered. 

Paragraph ( 2 ) , the i n t e n t of the proposed 

language i s t o address those operators t h a t r e c y c l e , r e 

use, r e c l a i m a l l d r i l l i n g f l u i d s d u r i n g the o p e r a t i o n of 

t h e i r a c t i v i t i e s and t o inform or n o t i f y them of t h e i r 

r e s p o n s i b i l i t i e s not t o dispose of such f l u i d s and — okay, 

t o n o t i f y them of t h e i r r e s p o n s i b i l i t i e s . 

This i s not t o n o t i f y them of the d i s p o s a l of the 

f l u i d s d u r i n g closure. I ' d l i k e t o c l a r i f y t h a t t h i s i s an 

o p e r a t i o n a l requirement, which i n d i c a t e s t h a t these 

d r i l l i n g f l u i d s may be i n use. 
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There were several comments provided on t h i s 

t o p i c from the i n d u s t r y committee and Yates Petroleum 

Corporation and IPANM. They were wanting t o in c l u d e 

language t o address the disposal of such f l u i d s . They want 

t o include t h a t i n t o t h i s p r o v i s i o n . 

I f you were t o include t h i s language, i t would 

i n d i c a t e t h a t during the operation they should be disposing 

of the f l u i d s w h i l e they're operating the p i t , or — or 

whatever operation i t may be l i n k e d t o , they should be 

disposing of them as they're operating, a t the same time. 

This i s operation, not closure. 

So we f e l t l i k e there's — t h a t t h i s i s more 

appropriate when the d r i l l i n g has ceased and c l o s u r e has 

commenced, the disposal aspect. And i t ' s a c t u a l l y 

addressed i n the closure requirements. I t i s not an 

o p e r a t i o n a l requirement t o dispose of f l u i d s w h i l e you're 

op e r a t i n g . 

So by mixing or i n c o r p o r a t i n g the clos u r e 

requirements i n t o the operation requirements would create 

confusion t o the operators, when other p r o v i s i o n s of the 

proposed r u l e i n s t r u c t operators t h a t they must comply w i t h 

the closure requirements. 

So j u s t f o r c l a r i f i c a t i o n , i t i s an o p e r a t i o n a l 

requirement, and we're j u s t s t a t i n g i f you're going t o do 

these a c t i v i t i e s , you must do i t i n t h i s manner t o prevent 
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contamination. And t h i s i s during operations, i t addresses 

the operations t h a t take place w i t h p i t s , closed-loop 

systems, below-grade tanks and the sumps. I f you were t o 

dispose of those f l u i d s , you would be i n the process of 

c l o s i n g . 

This was also a p r o v i s i o n which we had a 

recommended change t h a t was submitted yesterday. We would 

l i k e t o request some a d d i t i o n a l language be added t o t h i s 

p r o v i s i o n i n order t o allow operators the o p p o r t u n i t y t o 

request an a l t e r n a t i v e t o t h e i r o r i g i n a l approved proposal 

and allow the appropriate d i s t r i c t o f f i c e t o grant the 

a d m i n i s t r a t i v e approval of t h i s . Meaning t h a t i f they — 

f o r some reason i n t h e i r o p e r a t i o n a l plan they s a i d they 

were going t o rec y c l e these and they were unable t o do i t , 

then they could request t h a t — put i n a request t o the 

d i v i s i o n o f f i c e f o r a d m i n i s t r a t i v e approval. 

The new proposed language would s t a t e , The 

operator s h a l l r e c y c l e , re-use or r e c l a i m a l l d r i l l i n g 

f l u i d s i n a manner t h a t prevents the contamination of f r e s h 

water and p r o t e c t s p u b l i c h e a l t h and the environment and 

the appropriate d i s t r i c t o f f i c e approves. 

Q. Mr. Jones, what was the reason f o r making t h a t 

change — f o r requesting t h a t change? 

A. As i t stands now, i f an operator i s — and 

there's — yeah, as i t stands, based upon the language t h a t 
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we have here, the r e c y c l i n g or re-use or r e c l a i m i n g of 

these d r i l l i n g f l u i d s would — I guess the d i s t r i c t o f f i c e 

would have no knowledge of t h i s o c c u r r i n g and where these 

f l u i d s are being re-used and so f o r t h . So i f they went out 

and they i n q u i r e d , they may not know how i t ' s being re-used 

or reclaimed and so f o r t h . So the d i s t r i c t o f f i c e had some 

concerns about t h i s , and they would l i k e t o be p r i v y of 

t h i s and t o make sure t h a t i t ' s being done t o s a t i s f y the 

p r o v i s i o n s t o prevent contamination of f r e s h water and t o 

p r o t e c t human h e a l t h and the environment. They f e l t they 

should provide t h a t oversight f o r those operations. 

Q. Continue. 

A. Paragraph ( 3 ) , the i n t e n t of t h i s p r o v i s i o n i s 

p r e t t y s t r a i g h t f o r w a r d . I t deals w i t h , Operator s h a l l not 

discharge i n t o or s t o r e any hazardous waste i n a p i t , 

closed-loop system, below-grade tank or sump. 

For c l a r i f i c a t i o n , hazardous waste i s c u r r e n t l y 

defined i n s e c t i o n 7 of p a r t 1 of the general p r o v i s i o n s 

and d e f i n i t i o n s of t i t l e 15 f o r o i l and gas. The 

d e f i n i t i o n i d e n t i f i e s the non-exempt s t a t u s and references 

the f e d e r a l r e g u l a t i o n s t h a t apply. And the d e f i n i t i o n i n 

p a r t 1 a p p l i e s t o a l l the r u l e s under t i t l e 15. 

Certain p a r t i e s i n t h e i r October 22nd s u b m i t t a l s , 

such as the i n d u s t r y committee and Yates Petroleum 

Corporation, have recommended t o reference 20.4.1 NMAC t o 
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d e f i n e hazardous waste. Such a change would r e q u i r e 

operators t o access a d i f f e r e n t set of r e g u l a t i o n s t o make 

a determination of i f they're i n compliance w i t h t h a t . 

I t ' s c u r r e n t l y i n our r u l e s . We don't t h i n k i t ' s 

a ppropriate t o d i f f e r e n t — t o reference. And I b e l i e v e , 

i f I'm not mistaken, t h a t the 20 — the chapter 20 i s the 

environmental p r o t e c t i o n r e g u l a t i o n s , r a t h e r than the o i l 

and gas r e g u l a t i o n s . 

So since we c u r r e n t l y have them i n our 

d e f i n i t i o n s we don't t h i n k i t ' s appropriate t o reference 

other r e g u l a t i o n s . And ours s p e c i f y the a p p l i c a t i o n of 

those t o o i l and waste. 

Paragraph ( 4 ) , the i n t e n t of the proposed 

language i s t o provide a p r o t o c o l which allows OCD the 

o p p o r t u n i t y t o determine i f damage t o the l i n e r poses an 

imminent t h r e a t or not and i f immediate a c t i o n i s r e q u i r e d . 

This r i g h t here i s based upon a p e n e t r a t i o n t o 

the l i n e r t h a t occurs above the l i q u i d surface. The reason 

t h a t we're s t a t i n g t h i s i s t h a t — and i t ' s based also on a 

comment t h a t was provided, and I t h i n k i t e x p l ains i t w e l l 

Energen has recommended — and t h i s i s October 22nd — t h a t 

the n o t i f i c a t i o n requirement be removed from t h i s 

p r o v i s i o n . 

What we're t r y i n g t o do i s t h a t i n t h i s case a 

p i t would be i n operation, meaning t h a t the l e v e l of the 
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f l u i d s would be going up and down. So a r e s u l t of t h i s 

change would r e q u i r e OCD, upon discovery of the damage, t o 

take immediate enforcement f o r not a l l o w i n g the operator — 

having immediate response i n r e p a i r i n g t h a t damage. 

We t h i n k the 48-hour n o t i c e requirement allows 

operators time t o assess the damage, inform OCD of the 

r e s u l t s of t h e i r assessment and provide OCD w i t h a schedule 

f o r r e p a i r or replacement. 

So by removing the 48-hour n o t i c e would mean i f 

we were t o go out, i t would change the i n t e n t of the 

language, which means t h a t i t would need — they would have 

t o immediately r e p a i r i t . And i f i t ' s not r e p a i r e d upon 

our a r r i v a l , they would be i n v i o l a t i o n of the r e g u l a t i o n . 

That's not what we're in t e n d i n g w i t h t h i s , w i t h our 

language. 

Part (5) — or paragraph ( 5 ) , the i n t e n t of the 

proposed language i s t o have the operator take immediate 

a c t i o n t o stop and prevent a release. The p r o v i s i o n allows 

the operator t o i n i t i a t e a c t i o n and make r e p a i r s w i t h o u t 

the involvement of OCD. 

Based upon the October 22nd comments, Energen has 

recommended removing the p r o v i s i o n of the 48-hour response 

time. Without a s p e c i f i e d a c t i o n time, the operator would 

be allowed t o continue t o operate, meaning t h a t t h e r e would 

be nothing t o r e s t r i c t them t o continue t o operate, w a i t i n g 
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a r e p a i r . 

The p l a i n language of t h i s p r o v i s i o n — and maybe 

I should read i t f o r c l a r i f i c a t i o n — i s t h a t , I f a l i n e d 

p i t develops a leak, or i f any p e n e t r a t i o n of the l i n e r 

occurs below the l i q u i d ' s surface, then the operator s h a l l 

remove a l l l i q u i d above the damage or leak from the p i t 

w i t h i n 48 hours and r e p a i r the damage or replace the l i n e r . 

I f you remove the 48-hour p r o v i s i o n , then there's 

no time frame i n which they must take any a c t i o n . 

There was another p a r t y , R.T. Hicks. They have 

recommended t h a t the proposed language be mod i f i e d t o begin 

w i t h , I f the l i n e d p i t releases m a t e r i a l t o u n d e r l y i n g s o i l 

or groundwater. They had recommended adding t h a t t o t h i s 

t o make i t c o n d i t i o n a l , and t h e i r j u s t i f i c a t i o n f o r t h i s i s 

due t o permanent p i t s being double-lined. 

There's m u l t i p l e problems w i t h t h i s 

recommendation f o r t h i s m o d i f i c a t i o n t o the p r o v i s i o n . I n 

order t o make a proper assessment of a release, the l i n e r 

would have t o a c t u a l l y be removed t o make a de t e r m i n a t i o n . 

As they put i t , the m a t e r i a l of the u n d e r l y i n g s o i l — a 

release t h a t — i f an unlined [ s i c ] releases m a t e r i a l t o 

the u n d e r l y i n g s o i l or groundwater, the only way t o make 

t h a t assessment i s t o remove the l i n e r . 

As f o r permanent p i t s , i f the primary l i n e r i s 

damaged and the operator decides not t o make a r e p a i r , the 
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secondary l i n e r becomes the primary l i n e r , and the 

permanent p i t i s no longer — i t no longer s a t i s f i e s the 

design and c o n s t r u c t i o n s p e c i f i c a t i o n s of having a primary 

upper l i n e r and a secondary lower l i n e r w i t h leak 

d e t e c t i o n . I t becomes a s i n g l e l i n e d permanent, which i s a 

v i o l a t i o n of the r e g u l a t i o n . 

Paragraph ( 6 ) . The i n t e n t of the proposed 

language i s t o r e q u i r e the operator t o monitor the f l u i d s 

f o r d r a s t i c changes i n a l i n e d p i t t o determine i f t h e r e i s 

damage t o the l i n e r t h a t cannot be seen and — cannot be 

seen, and t o c o n t r o l a p o t e n t i a l release. 

Ce r t a i n p a r t i e s such as the i n d u s t r y committee 

and Yates Petroleum Corporation have argued t h a t the 

i n s t a l l a t i o n or implementation of such a device would be 

expensive. 

OCD believes t h a t the cost of a cleanup or 

remediation of a release would f a r outweigh the costs 

associated w i t h the purchase of a device t h a t can be 

u t i l i z e d a t m u l t i p l e s i t e s . 

Energen has recommended t h a t t h i s p r o v i s i o n be 

omitted from the r u l e . We would l i k e t o s t a t e t h a t t h i s 

p r o v i s i o n was suggested by the task f o r c e and i n c o r p o r a t e d 

i n t o the r u l e . 

Paragraph ( 7 ) , the i n t e n t of the proposed 

language i s t o i n s t r u c t operators of which mechanisms may 
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be u t i l i z e d t o i n j e c t or withdraw f l u i d s from l i n e d p i t s 

and the care r e q u i r e d t o prevent damage t o the l i n e r . 

C e r t a i n p a r t i e s such as the i n d u s t r y committee 

and Yates Petroleum Corporation have recommended t h a t 

"other m a t e r i a l s " be added a f t e r "other hardware". 

As s t a t e d before, the p r o v i s i o n i d e n t i f i e s 

mechanisms t h a t may be used. Other m a t e r i a l s are not 

considered mechanisms. The i n t e n t of the language proposed 

by OCD i s not t o sp e c i f y the m a t e r i a l i n which the 

mechanism i s t o be composed o f , but t o i d e n t i f y t he 

mechanisms and t h e i r a b i l i t y not t o damage the l i n e r . 

Paragraph ( 8 ) . The i n t e n t of the proposed 

language i s t o i n s t r u c t operators of t h e i r r e s p o n s i b i l i t y 

t o prevent the c o l l e c t i o n of surface water run-on. Even 

though the design and c o n s t r u c t i o n s p e c i f i c a t i o n s r e q u i r e 

operators t o i n s t a l l and implement d i v e r s i o n measures, the 

o p e r a t i o n a l requirements allows the OCD the a u t h o r i t y t o 

r e q u i r e operators t o r e p a i r or i n i t i a t e other d i v e r s i o n 

measures i f the i n i t i a l measures f a i l . 

Energen i s a p a r t y t h a t submitted — on October 

22nd, has recommended t h a t t h i s p r o v i s i o n be omitt e d from 

the r u l e . 

Paragraph ( 9 ) , the operator — Oh, I'm s o r r y , 

paragraph (9) has a footnote t o i t . I t ' s f o o t n o t e 24. 

This p r o v i s i o n — i t states t h a t operator s h a l l i n s t a l l or 
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m aintain o n s i t e an absorbent boom or other device t o 

con t a i n or remove o i l from the p i t ' s surface. 

The comment was i n q u i r i n g about the r a t i o n a l e f o r 

t h i s requirement f o r temporary p i t s , and should the 

m a t e r i a l j u s t be available? 

Our o r i g i n a l language — and t h i s was — I 

be l i e v e i t was a consensus — Well, l e t me see. No, i t 

wasn't. I take t h a t back, i t was not. 

The o r i g i n a l language t h a t we had s t a t e d t h a t the 

operator s h a l l i n s t a l l and maintain. This i s one of the 

comments t h a t we d i d consider, t h a t i n s t a l l a t i o n of such a 

device i s not re q u i r e d as long as a device i s a v a i l a b l e a t 

the s i t e . And the reason f o r t h i s i s t h a t t h e r e was task 

f o r c e language s p e c i f i c a l l y addressing permanent p i t s and 

temporary p i t s , and t h a t f o r the — i f I'm not mistaken, 

f o r the temporary p i t s there i s language t h a t i s 

incorporated i n the r u l e s t a t i n g t h a t any v i s i b l e or 

measurable layer of o i l s h a l l be removed from the surface 

of any d r i l l i n g or workover p i t . And I'm summarizing on 

t h a t , not a d i r e c t quote. 

For a d i r e c t quote of the r e g u l a t i o n f o r 

permanent p i t , No o i l or f l o a t i n g hydrocarbon s h a l l be 

present i n a permanent p i t . 

We put t h i s p r o v i s i o n i n s i d e t h e r e t o — and t h i s 

i s an o p e r a t i o n a l p r o v i s i o n — t o i n s t r u c t how they are t o 
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comply w i t h the other p r o v i s i o n . And so t h i s i s the 

mechanism i n place f o r t h a t , how they can s a t i s f y t h a t . 

Subsection B, temporary p i t s . 

Paragraph ( 1 ) . The i n t e n t of the proposed 

language i s t o i n s t r u c t the operator of the intended 

p e r m i t t e d use of a permanent [ s i c ] p i t and the manner i n 

which the temporary p i t s h a l l be operated. 

Certa i n p a r t i e s such as the i n d u s t r y committee 

and Yates Petroleum Corporation have recommended i n t h i s 

p r o v i s i o n , i n the language, t h a t there should be a change 

t o — i f I'm not mistaken, t o the language t h a t I j u s t 

quoted e a r l i e r . I t ' s the l a s t sentence. Their change 

would mean — would imply or s t a t e t h a t immediately a f t e r 

cessation of the d r i l l i n g or workover operations, the 

operator s h a l l remove any v i s i b l e and measurable l a y e r of 

o i l . And the r e s t of i t i s there as w e l l . 

Such a change would l i m i t the removal — i f you 

— the d i f f e r e n c e between "and" and "or" i n t h i s case and 

the use of i t i s , you have t o address both, v i s i b l e and 

measurable. There's — i t k i n d of — both of those 

c o n d i t i o n s would have t o apply. So such a change would 

l i m i t the removable [ s i c ] t o measurable o i l and — i t would 

l i m i t t o include j u s t measurable o i l , not v i s i b l e — 

s t r i c t l y j u s t v i s i b l e o i l . Meaning t h a t i f there's a sheen 

from condensate or something on there t h a t has no o i l 
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r e l a t e d t o i t , t h a t would not have t o be removed. But 

measurable o i l , anything w i t h measurable o i l , would have t o 

be removed. 

Maybe I'm not e x p l a i n i n g t h i s w e l l , but the 

s i g n i f i c a n c e of the change, r i g h t now as i t s t a t e s , i s 

e i t h e r v i s i b l e or measurable. So i t ' s not — i t has t o be 

both; i t could be e i t h e r . But the change of making i t 

v i s i b l e and measurable means i t would have t o — both would 

have t o q u a l i f y f o r removal. So i f i t was j u s t v i s i b l e , i t 

may not q u a l i f y f o r removable — t o be removed. I f i t — 

But i f i t ' s measurable, then i t ' s v i s i b l e . So i f i t had — 

i f i t ' s an "and", i t would r e q u i r e t h a t i t both be 

measurable and v i s i b l e . I f i t ' s only v i s i b l e , then i t 

would — t h i s change of language would not address the 

v i s i b l e i n d i c a t i o n of o i l , because i t could be v i s i b l e and 

not measurable, such as the sheen, as I was t a l k i n g about. 

Q. Mr. Jones, does the present Rule 50 inc l u d e the 

language, no measurable or v i s i b l e l a y e r of o i l s h a l l be 

allowed t o accumulate under the p i t ? 

A. Yes, i t does. 

Q. So the proposed language would be m a i n t a i n i n g the 

present r u l e , whereas the proposed — the change t h a t was 

proposed by the commenters would change the r u l e and make 

i t less s t r i n g e n t than i t now is? 

A. Yes — 

STEVEN T. BRENNER, CCR 
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Q. Continue. 

A. — yes. I would also l i k e t o s t a t e t h a t t h i s 

p r o v i s i o n was a suggestion from the task f o r c e i n c o r p o r a t e d 

i n t o the r u l e . 

There i s a footnote associated w i t h t h i s , and the 

f o o t n o t e i s footnote 25. There was a request — t h e r e i s 

t h i s — I t asks t o r e l o c a t e the hydrocarbon based d r i l l i n g 

f l u i d requirements t o s e c t i o n 11.D. 11.D, i f I'm not 

mistaken, i s c o n s t r u c t i o n design, and I t h i n k what they 

were requesting i n t h i s , i f I'm not mistaken, i s , i n t h a t 

they're l o o k i n g a t the use of tanks made of s t e e l and other 

m a t e r i a l s t h a t contain hydrocarbon or — yeah, hydrocarbon-

based d r i l l i n g f l u i d s . 

The suggestion would — t h a t we are p e r m i t t i n g 

and r e q u i r i n g — p e r m i t t i n g those type of tanks under the 

p r o v i s i o n . And I guess even though they're used i n the 

d r i l l i n g o p e r a t i o n , these would suggest t h a t these are 

above-ground tanks, they are not used t o s t o r e or hold 

exempt waste generated from the d r i l l i n g o p e r a t i o n because 

they are used — these are d r i l l i n g f l u i d s t h a t are used 

d u r i n g the d r i l l i n g process. And by moving them up t h e r e 

and s p e c i f y i n g the requirements would a l l u d e t h a t we're 

t r y i n g t o permit those type of tanks, and t h a t ' s not what 

we're t r y i n g t o do w i t h t h i s p r o v i s i o n . 

This language also c u r r e n t l y resides i n Rule 50 
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as w e l l . 

Q. Now the reference t o 11.D i s an e r r o r , i s n ' t i t ? 

Apparent e r r o r , i s i t not? 

A. I don't want t o say t h a t , because t h a t was the 

d r a f t v e r s i o n , and offhand I don't remember what — I j u s t 

remember i t referenced s e c t i o n 11. 

Q. Okay, but presumably the reference i n the c u r r e n t 

d r a f t would be t o sec t i o n 12, subsection D? Because 

s e c t i o n 11, subsection D, i s about fencing. 

A. Yes, and t h a t ' s — f o r c l a r i f i c a t i o n purposes, 

t h i s was — once again, t h i s f o otnote i s from the d r a f t 

v e r s i o n , I ' d l i k e t o make t h a t c l e a r . And t h a t d r a f t 

v e r s i o n — I t h i n k there was some p r o v i s i o n s t h a t we d i d n ' t 

have i n t h e r e , and we moved t h i n g s around. I'm not — I 

j u s t know i t d e a l t w i t h design and c o n s t r u c t i o n . That p a r t 

d i d n ' t change, of t h a t s e c t i o n . So... 

Q. Very good. 

A. Just — 

Q. You may go ahead. 

A. Okay. Where I'm a t here. 

Paragraph ( 2 ) , the i n t e n t of the proposed 

language i s t o sp e c i f y the op e r a t i o n a l standard i n order t o 

prevent the overtopping or overflowing of f l u i d s . This 

p r o v i s i o n was suggested by the task f o r c e , i n c o r p o r a t e d 

i n t o the r u l e . 
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Paragraph ( 3 ) , the i n t e n t of the proposed 

language i s t o create a mechanism t h a t w i l l encourage 

operators t o observe f l u i d l e v e l s w i t h i n the temporary p i t . 

The l o g can also be used t o determine i f immediate a c t i o n 

i s r e q u i r e d based upon assessment of the f l u i d l o s s . This 

p r o v i s i o n was also suggested by the task f o r c e and 

incorporated i n t o the r u l e . 

Paragraph ( 4 ) , the i n t e n t of the proposed 

language i s t o r e q u i r e the operator t o remove a l l f r e e 

l i q u i d s from the d r i l l i n g p i t as soon as p o s s i b l e i n order 

t o reduce the r i s k of a l i q u i d release. I t also would 

reduce overtopping of f l u i d s a f t e r the c o l l e c t i o n of 

a d d i t i o n a l f l u i d s , such as i f there was a r a i n f a l l or i f 

run-on were t o enter the p i t , and i t also would reduce the 

h y d r a u l i c head on the l i n e r . 

C e rtain p a r t i e s such as the i n d u s t r y committee 

and Yates Petroleum Corporation have recommended t h a t t h i s 

p r o v i s i o n be omitted from the r u l e . 

Paragraph ( 5 ) , the i n t e n t of the proposed 

language i s t o r e q u i r e the operator t o remove a l l f r e e 

l i q u i d s from a workover p i t as soon as p o s s i b l e . The same 

concerns are those as f o r the concerns s t i p u l a t e d f o r the 

d r i l l i n g p i t . I t would — by doing so, you reduce the r i s k 

of a l i q u i d release, overtopping from c o l l e c t i o n of 

a d d i t i o n a l f l u i d s , and you would reduce the h y d r a u l i c head 
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on the l i n e r . 

This t o p i c — i t was discussed q u i t e a b i t by 

task f o r c e members and i n my presence. I t seemed t o be 

recognized by the p a r t i e s present, the importance of the 

r a p i d removal of those f l u i d s and the reduced r i s k by doing 

so. 

IPANM has recommended t h a t the proposed p e r i o d of 

15 days be extended t o 30 days t o give operators time t o 

make proper arrangements. This would suggest t h a t 

operators would have no p r i o r knowledge when they would 

a n t i c i p a t e the workover a c t i v i t i e s t o be completed. 

OCD believes t h a t the p r o v i s i o n grants operators 

the o p p o r t u n i t y t o request an extension i f necessary. I n 

order t o grant such an extension a l l i t would r e q u i r e i s 

maybe a one-sentence w r i t t e n or e-mail request. We don't 

r e a l l y consider requesting the extension — 15-day p e r i o d 

would be an undue burden and would create any delays. 

Other p a r t i e s such as the i n d u s t r y committee and 

Yates Petroleum Corporation have recommended t h a t t h i s 

p r o v i s i o n be admitted [ s i c ] , meaning t h a t the f l u i d s w i l l 

remain u n t i l closure on there. 

Subsection C, t h i s i s f o r permanent p i t s . The 

minimal o p e r a t i o n a l requirements proposed i n t h i s 

subsection are based upon the general o p e r a t i o n a l 

requirements l i s t e d — are based upon the general 
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o p e r a t i o n a l requirements l i s t e d i n t h i s s e c t i o n , and the 

permanent p i t design w i t h a primary and epidary — a 

primary — 

Q. — and epidary? 

A. — i t ' s a — because I've t r i e d t o use the 

language t h a t ' s i n there. Primary upper l i n e r and the 

secondary lower l i n e r w i t h leak d e t e c t i o n . So there's 

minimal operating standards t h a t we're proposing f o r 

permanent p i t s due t o t h e i r design, c o n s t r u c t i o n and the 

general p r o v i s i o n s t h a t are i n the general p r o v i s i o n s 

s t a t e d above f o r a l l p i t s . 

With t h a t , the — paragraph ( 1 ) . The i n t e n t of 

the proposed language i s t o s p e c i f y the o p e r a t i o n a l 

standards i n order t o prevent the overtopping and 

o v e r f l o w i n g of f l u i d s . 

This p r o v i s i o n was suggested by the task f o r c e 

and incorporated i n t o the r u l e . 

Paragraph ( 2 ) , the i n t e n t of the proposed 

language i s t o ensure the removal of o i l or f l o a t i n g 

hydrocarbons from a permanent p i t . The p r o v i s i o n 

o r i g i n a t e s from the g u i d e l i n e s and was suggested by the 

task f o r c e . OCD agrees w i t h the concept as i n c o r p o r a t e d 

i n t o the r u l e . 

Subsection D, the i n t e n t of the proposed language 

i s t o i n s t r u c t operators of t h e i r r e s p o n s i b i l i t y t o prevent 
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the overflow of f l u i d s and l i q u i d s and the c o l l e c t i o n of 

surface water run-on. Even though the design and 

c o n s t r u c t i o n s p e c i f i c a t i o n s r e q u i r e the operator t o 

c o n s t r u c t a below-grade tank i n a manner t o prevent 

overflow and the c o l l e c t i o n of — t o prevent the c o l l e c t i o n 

of surface water run-on, the o p e r a t i o n a l requirements allow 

OCD the a u t h o r i t y t o r e q u i r e the operator t o i n i t i a t e other 

measures i f the i n i t i a l design f a i l s . 

This i s where we have a — also have — would 

l i k e t o request an a d d i t i o n a l p r o v i s i o n be added t o t h i s 

s e c t i o n f o r below-grade tanks. And i t probably w i l l r e s u l t 

i n t o a paragraph (1) and (2) format, once provided, i f i t ' s 

accepted. 

The proposed language would s t a t e , The operator 

s h a l l remove any v i s i b l e or measurable l a y e r of o i l from 

the surface of a below-grade tank. 

Q. Now t h i s was i n the change sheet, was i t not? 

A. Yes. 

Q. Okay, and i t was not i n the (1) and (2) format, 

the change sheet? 

A. No. No, i f i t were t o be considered f o r 

exception we'd probably change the format. 

Q. Okay, you may continue. 

A. Subsection E, sumps. 

Paragraph ( 1 ) . The i n t e n t of the proposed 
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language i s t o ensure the i n t e g r i t y of sumps and t h e i r 

c a p a b i l i t y t o c o l l e c t and contain leaks. The proposed 

p r o v i s i o n c u r r e n t l y e x i s t s i n Rule 50 and was recommended 

by the task f o r c e t o be included i n the proposed r u l e . 

OCD agrees w i t h the task f o r c e recommendations 

and has incorporated the p r o v i s i o n i n t o the r u l e . 

Paragraph ( 2 ) , the i n t e n t of the proposed 

language i s t o i n s t r u c t operators how the i n t e g r i t y t e s t 

s h a l l be performed. The proposed p r o v i s i o n c u r r e n t l y 

e x i s t s i n Rule 50 and was recommended by the task f o r c e t o 

be included i n t o the p r o v i s i o n — i n t o the proposed r u l e . 

OCD agrees w i t h the task force recommendation and has 

incorpo r a t e d the p r o v i s i o n i n t o the proposed r u l e . I t h i n k 

I s a i d t h a t twice. 

Paragraph ( 3 ) , the i n t e n t of the proposed 

language i s t o create a mechanism t h a t w i l l remind and 

encourage operators t o inspect and t e s t sumps. 

This p r o v i s i o n was suggested by the task f o r c e 

and incorporated i n t o the r u l e . 

Q. Mr. Jones, Chief Price has po i n t e d out t o me t h a t 

— perhaps i t ' s going back t o subsection D, t h a t perhaps 

the proposed change language should read open-top below-

grade tanks, since i t would not be f e a s i b l e t o remove the 

o i l l a y e r from a closed-top tank. 

A. That would be appropriate. We probably would — 
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t h a t would be an appropriate recommendation. 

Q. Okay, you may continue. 

A. Closure requirements. This i s Section 13. 

Subsection A. The i n t e n t of the proposed time 

requirements f o r closure are provided t o n o t i f y operators 

when and under what circumstances closure i s r e q u i r e d . 

As you n o t i c e , there i s a f o o t n o t e w i t h t h i s — 

i t ' s f o o tnote 2 6 — and the footnote was a suggestion 

t h a t — i f I'm not mistaken, t h a t these t i m e l i n e s be placed 

i n the t r a n s i t i o n a l p r o v i s i o n s so t h a t they would be e a s i l y 

i n t e r p r e t e d . 

The problem w i t h p u t t i n g a l l these t i m e l i n e s 

i n s i d e t h e r e i s t h a t the t i m e l i n e s also address the closure 

of — i t could be temporary p i t s , below-grade tanks or 

closed-loop systems permitted under t h i s r u l e which would 

need t r a n s i t i o n . We t h i n k t h a t by having these a l l i n one 

area, addressing closure only, t h a t they are i n the 

appropriate l o c a t i o n when someone i s l o o k i n g f o r closure 

requirements, how i t applies, and t o have i t up f r o n t would 

provide t h a t a d d i t i o n a l c l a r i f i c a t i o n . 

There was a comment submitted on October 22nd 

from Energen t h a t recommended t h a t t h i s s e c t i o n , the time 

requirements f o r closure, be omitted from the proposed 

r u l e . Such a chanqe w i l l allow operators t o e i t h e r not 

close or close such a c t i v i t i e s a t t h e i r l e i s u r e . I t would 
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also t i e OCD's hands t o r e q u i r e closure. 

Paragraph ( 1 ) , I t h i n k t h i s p r o v i s i o n here, the 

i n t e n t of the proposed language i s t o close e x i s t i n g 

u n l i n e d permanent p i t s . This has d e f i n i t e l y been discussed 

and agreed upon by c e r t a i n p a r t i e s , t h a t t h i s would be 

appro p r i a t e . 

Paragraph ( 2 ) , the i n t e n t of the proposed 

language i s t o close e x i s t i n g permanent p i t s not p e r m i t t e d 

or r e g i s t e r e d as req u i r e d by the c u r r e n t r u l e . 

Under the e x i s t i n g r u l e , operators had u n t i l 

October 30th, 2004, t o f i l e an a p p l i c a t i o n i n order t o 

continue the use of an e x i s t i n g p i t or below-grade tank. 

The p r o v i s i o n i s designed t o address operators 

who have f a i l e d t o s a t i s f y the e x i s t i n g deadline. 

Paragraph ( 3 ) , the i n t e n t of the proposed 

language i s t o close e x i s t i n g u n l i n e d temporary p i t s . Very 

s t r a i g h t f o r w a r d . 

Paragraph ( 4 ) , the i n t e n t of the proposed 

language i s t o close e x i s t i n g below-grade tanks not 

equipped w i t h secondary containment and leak d e t e c t i o n . 

The design and c o n s t r u c t i o n p r o v i s i o n s a l l o w 

operators t o r e t r o f i t e x i s t i n g tanks f o r the u n d e r l y i n g 

mechanism t o d i v e r t leaked l i q u i d s t o a l o c a t i o n t h a t can 

be v i s u a l l y inspected. There's also other p r o v i s i o n s t h a t 

a l l o w r e t r o f i t t i n g , which i s addressed i n here. 
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OCD i n t e r p r e t s the r e t r o f i t language t o equate t o 

a technique or method t h a t allows operators t o s a t i s f y the 

requirements of secondary containment and leak d e t e c t i o n . 

I n t h i s case, r e f e r r i n g back t o the u n d e r l y i n g mechanism, 

we're l o o k i n g a t , f o r the secondary containment 

requirement, an underlying mechanism t o d i v e r t leaked 

l i q u i d s would s a t i s f y t h a t p r o v i s i o n f o r leak d e t e c t i o n as 

i t ' s s t a t e d i n the p r o v i s i o n f o r c o n s t r u c t i o n and design of 

below-grade tanks, t h a t would be t o d i v e r t leaked l i q u i d s 

t o a l o c a t i o n t h a t can be v i s u a l l y inspected. Those 

p r o v i s i o n s w i l l allow operators t o s a t i s f y the p r o v i s i o n s 

f o r c o n s t r u c t i o n and t o allow — be considered a r e t r o f i t . 

And I assume we're going t o get i n t o f u r t h e r 

discussion of t h i s l a t e r , but there was a suggestion t h a t 

— from i n d u s t r y , t h a t the proposed language meant 

something other than secondary containment and leak 

d e t e c t i o n . 

Paragraph ( 5 ) , the i n t e n t of the proposed 

language i s t o close permanent p i t s w i t h i n 60 days of the 

cessation of operations. The proposed t i m e l i n e f o r the 

c l o s u r e requirements — or the proposed t i m e l i n e f o r 

closure r e q u i r e s the operator t o immediately remove the 

l i q u i d s from the permanent p i t and p r o p e r l y close the p i t 

w i t h i n an adequate time frame. 

OCD can f i n d no reason t o a l l o w a permanent p i t 
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t o continue t o hold or store l i q u i d s i f i t i s no longer i n 

operati o n . 

Paragraph ( 6 ) , the i n t e n t of the proposed 

language i s t o ensure closure of a per m i t t e d temporary p i t , 

e s p e c i a l l y a permitted temporary p i t p e r m i t t e d under t h i s 

p a r t , t o close w i t h i n an adequate time frame. The s i x -

month pe r i o d allows ample time f o r the operator t o remove 

f r e e l i q u i d s , allow f o r the evaporation of f l u i d s and 

s o l i d s remaining i n the p i t , and t o make arrangements f o r 

the remainder of the closure requirements. 

Q. Now the six-month p e r i o d i s the same p e r i o d as 

provided under present r u l e , correct? 

A. That I do not know. 

Q. Well, I was sure t h a t i f I asked you enough 

questions today I would f i n d one t o which you d i d not know 

the answer. 

A. Looking a t my versio n of Rule 50, except 

otherwise — and t h i s i s — i f I give the d i r e c t quote, 

i t ' s 19.15.2.50 — 

COMMISSIONER BAILEY: — . S . ( l ) . 

THE WITNESS: Yes, yes. 

MR. BROOKS: Thank you. 

THE WITNESS: And t h i s p e r t a i n s t o clo s u r e . 

Except as otherwise s p e c i f i e d i n Section 50, of 19.15.2 

NMAC, a p i t or below-grade tank s h a l l be p r o p e r l y closed 
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Q. (By Mr. Brooks) So the six-months requirement — 

However, i s not the period f o r which i t may be extended 

shortened from s i x months — from an a d d i t i o n a l s i x months 

t o an a d d i t i o n a l three months? 

A. Can you re-ask the question? 

Q. Well, would you compare the — Okay, look a t the 

t h i r d sentence of F.(2) of Rule 50. 

A. Okay. 

Q. And then look a t — 

A. Oh, 

Q. — a t A.(6) of the new r u l e , 13.A.(6) of the new 

r u l e . 

A. Yes. 

Q. So — 

A. Okay. 

Q. — what i s — what change has been made i n the 

p e r i o d of time f o r which the D i v i s i o n may extend — the 

d i s t r i c t o f f i c e may extend the time f o r closure of a 

temporary p i t ? 

A. Under the cur r e n t r u l e there i s no extension. 

But t h e r e i s a p r o v i s i o n t h a t w i t h i n one year of the 

closure of the p i t they have t o f i n i s h o f f the cont o u r i n g 

of the surface under F.(2) f o r surface. 

Q. Well, I t h i n k you may have misspoken. Look a t 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

_ ^ 1010 

the t h i r d sentence of F.(1). 

A. Okay, now I see. Yes, under the c u r r e n t r u l e , 

the D i v i s i o n f o r good cause shown may grant a six-month 

extension of time t o accomplish the closure. 

Q. And how much extension can they grant under the 

new r u l e — 

A. Under the new r u l e — 

Q. — the proposed ru l e ? 

A. Under the proposed r u l e , under paragraph ( 6 ) , the 

appropriate D i v i s i o n d i s t r i c t o f f i c e may grant extension 

not t o exceed three months. 

Q. Okay, thank you. Continue. 

A. Paragraph ( 7 ) , much l i k e the requirements f o r a 

p e r m i t t e d temporary p i t , the i n t e n t of the proposed 

language i s t o ensure closure of a closed-loop system t o 

close w i t h i n an adequate time frame. The six-month p e r i o d 

allows ample time f o r the operator t o remove f l u i d s , i f 

they're located i n sumps or the d r y i n g pad, i f necessary, 

and allow f o r evaporation of the s o l i d s on the d r y i n g pad 

and make arrangements f o r the remainder of the c l o s u r e 

requirements. 

Paragraph ( 8 ) , the i n t e n t of the proposed 

language i s t o close permitted below-grade tanks w i t h i n 60 

days of cessation of operation. The proposed t i m e l i n e f o r 

closure r e q u i r e s operator t o immediately remove the l i q u i d s 
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from the below-grade tank and p r o p e r l y close the tank 

w i t h i n an adequate time. 

OCD can f i n d no reason t o allow a below-grade 

tank t o continue t o hold or s t o r e l i q u i d s or s o l i d s i f i t 

i s no longer i n operation. 

Okay, subparagraph B — or subsection B, I 

apologize. This i s the closure method f o r temporary p i t s . 

The i n t e n t of the proposed language i s t o create 

s p e c i f i c closure requirements. The p r o v i s i o n f o r closure 

i n the c u r r e n t r u l e provides l i t t l e or no i n s t r u c t i o n f o r 

closure. I t s t a t e s , The operator s h a l l describe the 

proposed closure [ s i c ] method i n the — Okay, l e t me go 

back. 

The p r o v i s i o n f o r closure i n the c u r r e n t r u l e 

provides l i t t l e or no i n s t r u c t i o n f o r c l o s u r e . I t sates 

t h a t , The operator s h a l l describe the proposed d i s p o s a l 

method i n the a p p l i c a t i o n f o r permit t o d r i l l — or the 

sundry n o t i c e and r e p o r t s on w e l l s , or, where the p i t 

contents w i l l l i k e l y migrate and cause groundwater or 

surface water t o exceed Water Q u a l i t y Control Commission 

standards, the p i t contents and the l i n e r s h a l l be removed 

and disposed i n a manner approved by the D i v i s i o n . 

Even though some of these concepts or s i m i l a r 

options — removal, you know, of the contents i n the p i t s 

— we've modified them somewhat. So I guess what we're 
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t r y i n g t o get a t here i s t h a t w i t h our closure methods, 

they're more s p e c i f i e d , they're i d e n t i f i e d , and they t e l l 

t he operator how t o accomplish the task. 

Under the cur r e n t r u l e i t suggests what they 

should do but provides — i f — under c e r t a i n c o n d i t i o n s — 

i t s t a t e s t h a t they should j u s t maybe remove the contents 

of the l i n e r , i t doesn't r e q u i r e any a d d i t i o n a l i n f o r m a t i o n 

of t e s t i n g beneath or b a c k f i l l i n g the area t h a t was used 

f o r the p i t i n covering and t r y i n g t o r e - e s t a b l i s h t h a t . 

I t does t a l k about r e - e s t a b l i s h i n g the surface — 

sub- — the surface, but i t only s t a t e s t h a t i t should 

prevent erosion ponding. And i n our r e g u l a t i o n s we s p e c i f y 

how they're going t o accomplish t h a t . So they're s i m i l a r , 

but they're d i f f e r e n t . 

IPANM has recommended t o include the word 

"evaporate" i n the l i s t of methods under B. This i s — 

would be included, i f I'm not mistaken, where i t — about 

removal of the l i q u i d s , p e r t a i n s t o the removal of the 

l i q u i d s , about the re c y c l e , re-use, r e c l a i m and evaporate. 

They were suggesting t h a t . 

The language proposed by OCD r e q u i r e s operators 

t o remove f r e e l i q u i d s w i t h i n 30 t o 15 days, depending on 

i f i t ' s a d r i l l i n g p i t or workover p i t . 

The operator must close the temporary p i t w i t h i n 

s i x months of the release of the r i g . We f e e l t h a t t h i s 
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allows f o r a p e r i o d of probably approximately up t o f o u r 

months t o allow f o r evaporation t o occur. Instead of 

having a l l the f l u i d s present and t r y i n g t o evaporate them, 

i f you p u l l them o f f , there's less f l u i d s present, or 

l i q u i d s present, t o evaporate, which also allows the d r y i n g 

out of p i t contents. 

Other p a r t i e s such as the i n d u s t r y committee and 

Yates Petroleum Corporation, they have recommended t h a t the 

proposed language regarding the removal of l i q u i d s be 

omitted from t h i s p r o v i s i o n . Their j u s t i f i c a t i o n i s t h a t 

a l l l i q u i d s must be removed from the p i t i n any event, but 

the t i m i n g and handling of the removal w i l l vary by the 

nature of the closure o p t i o n selected. 

OCD has learned from the past not t o assume t h a t 

t h i s i s understood. By s p e c i f y i n g the requirement i n the 

r u l e , the operator w i l l c l e a r l y understand t h e i r 

r e s p o n s i b i l i t y . 

As t o the second p o r t i o n of t h e i r j u s t i f i c a t i o n , 

each proposed closure method requires the removal of 

f l u i d s . I f an operator proposes the — proposes waste 

excavation removal method, the m a t e r i a l has t o be — i s 

r e q u i r e d t o be f r e e of l i q u i d s i n order t o be accepted a t a 

d i v i s i o n approved f a c i l i t y . 

Under p a r t 36 f o r a landfarm, a p e r m i t t e d 

landfarm, or a r e g i s t e r e d l a n d f i l l , under p a r t 36, i n order 
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f o r any of those f a c i l i t i e s t o accept any of t h i s waste, 

the waste has t o pass the p a i n t f i l t e r t e s t or be f r e e of 

l i q u i d s . So we're making sure t h a t ' s understood up f r o n t . 

As f o r the deep-trench b u r i a l , i t has t o pass the p a i n t 

f i l t e r t e s t . So by us p u t t i n g i n as a p r o v i s i o n t h a t they 

have t o dispose of the l i q u i d s or r e c y c l e , re-use the 

l i q u i d s , t h i s i s something t h a t ' s going t o be r e q u i r e d f o r 

them t o accomplish these other tasks. 

Energen has recommended — they had a 

recommendation t o use a general plan f o r o n - s i t e c l o s u r e , 

and i n t h i s general plan i t would be a plan t h a t OCD had 

p r e v i o u s l y approved, as they s t a t e , which includes 

techniques used a t any p a r t i c u l a r s i t e . A general plan 

would r e q u i r e — or — and also i n t h e i r general plan they 

would suggest t h a t i t would not r e q u i r e separate approval 

from OCD. 

The problem t h a t we have w i t h t h i s i s t h a t since 

o n - s i t e closure has s i t i n g c r i t e r i a , there's — and they 

d i d not — f o r t h a t p r o v i s i o n there was no change i n t h e i r 

s u b m i t t a l t h a t recommended t h a t the s i t i n g c r i t e r i a f o r on-

s i t e c losure would be admitted from the r u l e , i t would be 

d i f f i c u l t t o determine what they propose meets the s i t i n g 

requirements. 

So a general plan — i n order t o not get another 

assessment based on t h a t plan f o r o n - s i t e c l o s u r e , we would 
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know i f t h e i r closure method met the s i t i n g c r i t e r i a . So 

we would know i f they would be able t o make a 50-foot 

separation of groundwater, because a general plan i s a 

general design f o r closure, but since s i t i n g c r i t e r i a are 

re q u i r e d f o r o n - s i t e closure, t h a t has t o be considered. 

So i f they say they're going t o bury — put the 

deep trenc h 15 f e e t , d i g a 15-foot t r e n c h and l i n e i t , 

since there's no s i t i n g c r i t e r i a t o operate a closed-loop 

system, a closed loop system could be i n an area where 

groundwater i s a t 20 f e e t . And i f they decided t o do deep-

t r e n c h b u r i a l t h e r e , t h e i r design r e q u i r e s them t o d i g a 

tre n c h t h a t ' s 15 f e e t deep, then there would be a f i v e - f o o t 

separation t o groundwater, which would not s a t i s f y the 

s i t i n g c r i t e r i a of 50-foot separation. 

So t h i s idea of a general plan and not r e q u i r i n g 

any a d d i t i o n a l approval but — s t a t e t h a t since we have an 

approved plan, we can implement i t w i t h o u t f u r t h e r approval 

a t other l o c a t i o n s , wouldn't be appr o p r i a t e , and may not 

allow closure — e s p e c i a l l y o n - s i t e closure t o take place 

a t s i t e s t h a t do not meet the s i t i n g requirements. 

Okay, paragraph ( 1 ) . Waste excavation or d i g -

and-haul i s a closure method which i s c u r r e n t l y u t i l i z e d by 

operators throughout the s t a t e . When used i n i t s c u r r e n t 

p r a c t i c e , operators t r e a t or s t a b i l i z e the p i t contents f o r 

removal, excavate the p i t contents, the l i n e r m a t e r i a l and 
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u s u a l l y a few a d d i t i o n a l f e e t of s o i l below i t . 

C u r r e n t l y no t e s t i n g beneath the p i t or the 

excavated p i t or l i n e r i s performed t o determine i f a 

release has occurred. The excavated i s b a c k f i l l e d w i t h o u t 

an assessment. This explains a l o t of the comments t h a t we 

have t h a t there's no documented releases. 

Under the c u r r e n t p r o v i s i o n s , since t e s t i n g i s 

not r e q u i r e d f o r closure, what we don't know can't be 

assessed. Without t h i s type of assessment, the s t a t u s w i l l 

remain unknown u n t i l contamination of a p u b l i c or p r i v a t e 

w e l l occurs, a t which p o i n t the costs of remediation or 

cleanup may f a r exceed the minimal time and a d d i t i o n a l 

expense r e q u i r e d f o r t e s t i n g . 

The i n t e n t of the proposed language i s t o 

operators the procedures and p r o t o c o l s r e q u i r e d t o complete 

the waste excavation and removal closure method. I t also 

provides a format i n which the a p p l i c a n t should create and 

submit t h e i r closure plan. 

IPANM has recommended t h a t t h i s p r o v i s i o n be 

omitted or deleted from the proposed r u l e . Such a change 

would l i m i t the options f o r operators t o p r o p e r l y dispose 

of waste m a t e r i a l . 

I n t h e i r comment, t h e i r j u s t i f i c a t i o n f o r t h i s i s 

t h a t they would r e l y on the i n d u s t r y committee's comments 

f o r proposed reasons. For c l a r i f i c a t i o n purposes, I ' d l i k e 
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t o s t a t e t h a t the i n d u s t r y committee d i d not request t h a t 

t h i s o p t i o n be omitted or deleted, but they d i d recommend 

m o d i f i c a t i o n s t o t h i s . 

Paragraph ( a ) , I t h i n k , i s p r e t t y 

s t r a i g h t f o r w a r d . Operator s h a l l close the temporary p i t by 

excavating a l l contents, i f a p p l i c a b l e , s y n t h e t i c p i t l i n e r 

and t r a n s f e r r i n g those m a t e r i a l s t o a Division-approved 

f a c i l i t y . 

Our expectation of t h i s , the f a c t t h a t i t 

r e q u i r e s i t t o go t o a Division-approved f a c i l i t y , we would 

l i k e the i d e n t i f i c a t i o n of t h a t f a c i l i t y so we can confirm 

t h a t i s a Division-approved f a c i l i t y , since we permit most 

of those f a c i l i t i e s . 

Subparagraph ( b ) , the i n t e n t of the proposed 

language and s p e c i f i e d c o n s t i t u e n t l i m i t s f o r the p r o v i s i o n 

r e q u i r i n g t e s t i n g beneath the excavation i s not a closure 

standard. The s p e c i f i e d c o n s t i t u e n t l i m i t s are l i m i t s f o r 

d e l i n e a t i o n only. An operator would be r e q u i r e d t o 

continue t o sample u n t i l the s p e c i f i e d l i m i t s are obtained, 

a t which p o i n t the d e l i n e a t i o n would be complete. Such 

methods of sampling would include the use of a geoprobe, a 

trackhoe or backhoe t o o b t a i n the samples. 

A method t h a t some operators have r e c e n t l y 

s t a r t e d t o implement i s t o o b t a i n background samples of the 

s o i l s p r i o r t o the i n s t a l l a t i o n of the temporary p i t . I f 
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an operator obtains such samples, then t h e i r d e l i n e a t i o n 

would have t o be t o background concentrations or the 

s p e c i f i e d l i m i t , whichever i s greater. So i t may make t h a t 

an easier process f o r them. 

The requirement f o r t e s t i n g i s also prompted from 

i n f o r m a t i o n shared by operators about the methods they use 

t o s o l i d i f y and s t a b i l i z e waste and how i t ' s implemented. 

Operators have informed OCD during the task f o r c e meetings 

t h a t i n some of t h e i r processes t o s t a b i l i z e or s o l i d i f y 

the contents, the i n t e g r i t y of the l i n e r i s u s u a l l y 

compromised, thus c r e a t i n g a release. Once i t ' s 

compromised, a release has occurred below the l i n e r . Since 

the s t a b i l i z a t i o n and the s o l i d i f i c a t i o n process can take a 

few days, i t would be d i f f i c u l t t o determine the volume of 

l i q u i d s or f l u i d s l o s t . 

We have a couple of footnotes. And as you can 

see, i t ' s b r i g h t red. I t ' s a nonconsensus task f o r c e item. 

I n our footnotes, footnote 27, t h i s was a 

foo t n o t e provided. O r i g i n a l l y we had proposed t h a t t h e r e 

would j u s t be a composite sample obtained, and we 

considered t h i s recommendation from t h i s p a r t y and 

incorpo r a t e d a d d i t i o n a l t e s t i n g of any i n d i v i d u a l hot spots 

— I b e l i e v e i t ' s i n d i v i d u a l grab sample from any hot spots 

— and i t should be — beside the comment, the f o o t n o t e up 

th e r e , how we took consideration of t h i s comment and 
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incorporated i t i n t o the r e g u l a t i o n . 

I t h i n k i f you s c r o l l up some more, Mr. Hansen, 

the r e are several other comments provided by c e r t a i n 

p a r t i e s . 

Footnote 28 — and these were — as I s t a t e d 

e a r l i e r , these footnote comments were based upon the d r a f t 

v e r s i o n . The — Footnote 28 was also another comment t h a t 

i n case c e r t a i n t e s t methods were changed, since we were 

r e f e r e n c i n g EPA t e s t methods, t h a t we should have some 

language i n there t h a t would allow f o r an a l t e r n a t i v e 

method approved by EPA, so f o r t h . 

We d i d modify t h i s language, based upon t h i s 

recommendation. We modified i t t o include other EPA method 

t h a t the D i v i s i o n approves, so we d i d take c o n s i d e r a t i o n of 

t h i s recommendation and make a change t o the r u l e . 

There i s a footnote 29. Once again, we — t h i s 

i s a support comment t h a t was provided f o r r e q u i r i n g 

t e s t i n g beneath the p i t . 

Footnote 30. This comment I ' l l read aloud, t h a t 

the s i t i n g , design, c o n s t r u c t i o n and o p e r a t i o n a l 

requirements are followed and the l i m i t e d time f l u i d s are 

i n the i n the p i t , v i s u a l observation should be adequate 

versus sampling and analy s i s . Note the organic c o n s t i t u e n t 

concentrations are lower than the NMED — and t h a t ' s the — 

I b e l i e v e t h a t ' s the s o i l standards t h a t they have. And 
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then of course they ask f o r consistency between agencies. 

Well, I ' d l i k e t o s t a t e t h a t a l l those t h i n g s 

t h a t were addressed up above l i s t e d are open t o exceptions 

which could change the perspective since they're not — 

they could be requested under exception and change. So 

t h a t ' s one t h i n g . 

But the other i s t h a t — Let's see, what have I 

got here? The l i n e r m a t e r i a l s — I guess Mr. Hansen k i n d 

of addressed t h i s through h i s modeling. You know, i n a 

p e r f e c t world s i t i n g , design, c o n s t r u c t i o n , o p e r a t i o n a l 

requirements — i f they were followed and the l i q u i d s were 

removed i n a t i m e l y manner, t h a t would be g r e a t . 

But you know, we're human, we're not p e r f e c t . 

A good example of t h i s i s , l i n e r m a t e r i a l s are 

allowed t o leave f a c t o r i e s w i t h minimal d e f e c t s . This i s 

something t h a t even i f you d i d i t r i g h t — Mr. Hansen 

modeled these defects. Pinholes, improper seams — they 

may come d i r e c t l y from the f a c t o r y . That has no t h i n g t o do 

w i t h — i f someone d i d everything p e r f e c t , on the other 

spectrum of t h a t . 

So — and then, of course, w i t h t h i s , w i t h the 

methods of s t a b i l i z a t i o n and s o l i d i f i c a t i o n , there's no 

guarantee t h a t the l i n e r used f o r the temporary p i t would 

not be compromised. I t may r e s u l t i n some type of 

u n i n t e n t i o n a l release. I f you don't t e s t beneath i t , i t 
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doesn't matter how you do a l l the other s t u f f . I f you 

compromise t h a t l i n e r — A l l these t h i n g s are g r e a t , but 

i t ' s s t i l l not going t o resolve t h a t issue of p o t e n t i a l 

release — u n i n t e n t i o n a l release i n the process of t r y i n g 

t o s t a b i l i z e these contents. 

So the closure a c t i v i t i e s themselves can be the 

c u l p r i t of a release. 

Of course, OCD considers t e s t i n g beneath the p i t 

c r u c i a l f o r c o n f i r m a t i o n t h a t release has not — or d i d not 

occur. The r e s u l t s may be b e n e f i c i a l t o the operator a t a 

l a t e r date i f p a r t i e s make claims t h a t t h e i r p i t was 

associated — associated w i t h t h e i r d r i l l i n g a c t i v i t i e s i s 

the p o t e n t i a l source of contamination. This would — i f 

they t e s t underneath t o confirm t h a t t h e r e was any 

contamination, then they could be e l i m i n a t e d from those 

p a r t i e s under suspicion. 

Of course, as f o r the v i s u a l observation, OCD 

does not consider a v i s u a l observation t o be sound science, 

e s p e c i a l l y when compared t o r e p r e s e n t a t i v e sampling and 

la b o r a t o r y a n a l y t i c a l r e s u l t s . 

Q. And i s the O i l Conservation D i v i s i o n i n favor of 

using sound science, Mr. Jones? 

A. We d e f i n i t e l y are. 

CHAIRMAN FESMIRE: Mr. Brooks, would t h i s be a 

good time t o take a break? 
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MR. BROOKS: I t would, indeed. 

CHAIRMAN FESMIRE: Mr. Carr? 

MR. CARR: Before we do, Mr. Chairman, I ' d l i k e 

t o f i l e — j u s t make a statement t o f o l l o w up on Mr. Jones' 

comment about being humans and not p e r f e c t . 

We've been s i t t i n g i n t h i s afternoon, l i s t e n i n g 

t o comments — repeatedly there have been comments t h a t 

Energen has recommended t h a t t h i s be deleted, and i t has 

caused Energen t o take a look a t what i t f i l e d , and i t has 

discovered t h a t i t f i l e d a t o t a l l y i n c o r r e c t v e r s i o n of i t s 

comments. I n f a c t , i t f i l e d i n l i e u of i t s comments an 

attachment t o an e a r l y — 

For t h a t purpose, we request permission t o 

withdraw Energen's comments a t t h i s time. They are 

i n c o r r e c t . 

CHAIRMAN FESMIRE: Whoa. Okay. 

(Laughter) 

MR. CARR: A c t u a l l y , I t h i n k i t ' s — having Mr. 

Jones discuss them as we go through the afternoon, we'd 

l i k e t o withdraw them, because i t was the i n c o r r e c t 

v e r s i o n . That was why. 

CHAIRMAN FESMIRE: Mr. Carr, would i t be 

s a t i s f a c t o r y t o your c l i e n t i f t h a t were t o be noted — 

MR. CARR: Yes — 

CHAIRMAN FESMIRE: — however Mr. Jones has — 
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MR. CARR: — please do. 

CHAIRMAN FESMIRE: — prepared h i s testimony? 

Okay, so w e ' l l note f o r the record t h a t Energen 1s 

comments were — they intend — they have withdrawn them — 

MR. CARR: Yes. 

CHAIRMAN FESMIRE: — but even withdrawn comments 

t h a t OCD doesn't know about, apparently, were evaluated — 

MR. CARR: Yes, but we — we d i d discover t h a t , 

and we t h i n k i t would be in a p p r o p r i a t e t o go forward a c t i n g 

l i k e t h a t ' s what we r e a l l y — 

CHAIRMAN FESMIRE: Okay. And I'm — on behalf of 

the Commission, I apologize f o r any i n c o r r e c t assumptions, 

but I t h i n k a t t h i s time i t would be s o r t of a burden on 

Mr. Jones t o ask him t o — 

MR. CARR: We're not asking t h a t he change h i s 

p r e s e n t a t i o n . We j u s t wanted t h a t on the recor d because we 

d i d discover t h i s afternoon t h a t some of the comments 

d i d n ' t q u i t e mesh w i t h what we thought we had s a i d , and we 

discovered t h a t what we said was what we had not intended. 

CHAIRMAN FESMIRE: Okay. 

MR. BROOKS: Mr. Price has suggested t h a t we make 

Mr. Jones s t a r t h i s presentation over again. 

(Laughter) 

MR. CARR: Mr. Chairman — 

THE WITNESS: I obj e c t . 
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MR. CARR: — I t h i n k t h a t Mr. Brooks' use of h i s 

own v e r s i o n of the Chinese water t o r t u r e — 

(Laughter) 

MR. CARR: — i s an in a p p r o p r i a t e hearing t a c t i c , 

and I ' d l i k e t o have a con t i n u i n g o b j e c t i o n — 

(Laughter) 

CHAIRMAN FESMIRE: I t h i n k what Mr. Carr i s 

o b j e c t i n g t o i s the emotional waterboarding — 

(Laughter) 

CHAIRMAN FESMIRE: — necessary t o implement 

r u l e s i n today's environment. 

What do you say, instead of g e t t i n g slap-happy, 

t h a t we take about a 10-minute break, and then w e ' l l go 

u n t i l about 5:30, so we don't have t o go through much more 

of t h i s ? 

(Thereupon, a recess was taken a t 4:30 p.m.) 

(The f o l l o w i n g proceedings had a t 4:42 p.m.) 

CHAIRMAN FESMIRE: Let's go ahead and go back on 

the record. Let the record r e f l e c t t h a t i t i s 4:40 p.m., 

t h a t the Case Number 14,015 i s being reconvened, t h a t a l l 

t h r e e Commissioners are present, there i s a quorum present, 

and we were i n the d i r e c t testimony of Mr. Brad Jones. 

Mr. Brooks? 

MR. BROOKS: May i t please the Commission. 

CHAIRMAN FESMIRE: S i r . 
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Q. (By Mr. Brooks) You may proceed, Mr. Jones, w i t h 

your testimony. 

A. Okay, I believe we were discussing the footnotes 

t h a t were provided, and I had discussed f o o t n o t e 30. Part 

of 30 also involved — 30 and 32 were s i m i l a r comments. 

The l a s t p a r t of 30, about consistency between agencies, 

and 32 r e f l e c t the same type of comment. I ' d l i k e t o 

address t h a t . 

And the s t a n d a r d i z a t i o n of c o n s t i t u e n t 

c o n c e n t r a t i o n l e v e l s i s not a p r a c t i c a l c o n s i d e r a t i o n , 

since each separate governmental agency i s delegated t o 

create r u l e s and standards based upon t h e i r s t a t u t o r y 

o b j e c t i v e , such as the p r o t e c t i o n of a i r , d r i n k i n g water, 

surface water, groundwater or human h e a l t h , t o s t a t e t h a t 

one l e v e l — one concentration l e v e l could add the same 

l e v e l of p r o t e c t i o n f o r each item would be i n a p p r o p r i a t e . 

So we are — we are proposing our own t o apply t o 

our type of waste and our concerns f o r t h a t waste. 

COMMISSIONER BAILEY: Can you e x p l a i n what SSLS 

stands f o r i n t h a t — 

THE WITNESS: S o i l screening — Where i s t h a t 

again? 

CHAIRMAN FESMIRE: SSLS -- NMED SSLS. 

THE WITNESS: S o i l screening — I — 

MR. PRICE: — concentration. 
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MR. BROOKS: That would be SSC. 

MS. FOSTER: L i s f o r l e v e l s . 

CHAIRMAN FESMIRE: L i s f o r — 

MS. FOSTER: — l e v e l s . 

THE WITNESS: — l e v e l s . 

CHAIRMAN FESMIRE: S o i l screening l e v e l — S? 

THE WITNESS: — standards. 

CHAIRMAN FESMIRE: — standards, okay. 

THE WITNESS: Okay. 

CHAIRMAN FESMIRE: S o i l screening — 

COMMISSIONER OLSON: SSL — 

CHAIRMAN FESMIRE: SSL — 

COMMISSIONER OLSON: A c t u a l l y , maybe t h a t ' s 

p l u r a l . SSL's, s o i l screening l e v e l s . 

CHAIRMAN FESMIRE: Okay. 

THE WITNESS: Okay. 

There i s a foot n o t e , f o o t n o t e 31. Let's see, i s 

t h a t one up th e r e , Mr. Hansen? Right t h e r e , the Marbob. 

This footnote t a l k s about, once again, i f — the 

i n t e g r i t y of the l i n e r w i l l be maintained i f the s i t i n g , 

design, c o n s t r u c t i o n , operation requirements are fo l l o w e d , 

along w i t h the removal of the f l u i d s . Extensive sampling 

i s not necessary unless a release has occurred. 

I t h i n k the f i r s t p a r t of t h a t , the i n t e g r i t y of 

the l i n e r s h a l l be maintained — I disagree w i t h t h a t 
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because of expressed — of the techniques and the r e s u l t s 

of the techniques of s t a b i l i z i n g and s o l i d i f y i n g the waste 

has been — we've been informed t h a t i n t h a t process, t h a t 

the l i n e r can become compromised. So t h a t a c t i o n , the 

closure a c t i v i t y i t s e l f , can be the cause of a release or 

create a p o t e n t i a l — u n i n t e n t i o n a l release. Therefore, 

sampling should be done t o make sure t h a t release i s 

addressed. 

From the October 22nd s u b m i t t a l s , i n d u s t r y 

committee and Yates Petroleum Corporation, they have 

recommended t o modify the d e l i n e a t i o n t e s t i n g parameters of 

one of the i n d i c a t o r s . One of the i n d i c a t o r — w e l l , 

2 - t o - l i n d i c a t o r c o n s t i t u e n t , and t h a t c o n s t i t u e n t would be 

c h l o r i d e . Their suggestion i s before there's d e l i n e a t i o n 

only c h l o r i d e be used t o determine i f a release has 

occurred. They have also — have recommended t o increase 

t h a t c h l o r i d e standard t o 500 m i l l i g r a m s per kilogram. Our 

c u r r e n t recommendation i s 250. 

One of t h e i r j u s t i f i c a t i o n s i s t h a t the c h l o r i d e 

i s the most conservative of the various compounds. 

Q. (By Mr. Brooks) Excuse me, Mr. Jones, i s t h a t 

500 or 5000? 

A. I'm s o r r y , 5000. 5000 m i l l i g r a m s per kilogram i s 

t h e i r recommendated — recommendation f o r increase of the 

standard. 
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As I was saying, t h e i r j u s t i f i c a t i o n i s t h a t 

c h l o r i d e i s the most conservative of the various compounds. 

OCD agrees t h a t c h l o r i d e i s — i s most l i k e l y the most 

conservative of the various compounds associated w i t h these 

p i t s . We demonstrate t h a t because we've used i t i n our 

modeling demonstrations. 

Our o b j e c t i o n i s t h a t t o use c h l o r i d e as a s o l e -

source i n d i c a t o r f o r the standard would not represent a l l 

of the c o n s t i t u e n t s present. Examples of t h i s i s Mr. von 

Gonten's demonstration of our p i t sampling r e s u l t s . I n the 

northwest — and I t h i n k Commissioner B a i l e y p o i n t e d t h i s 

out — there's a wide range of l e v e l s f o r c h l o r i d e s . I n 

some of those instances I t h i n k they range — the lowest 

was maybe 1700 or close t o t h a t . 

I f the standard was 5000, i t would not d e t e c t a 

release. I t would not mean t h a t the content of t h a t p i t 

d i d n ' t have other c o n s t i t u e n t s present. So i t may i n d i c a t e 

a f a l s e negative — make sure I've got t h i s r i g h t , making a 

c l e a r statement — i t would i n d i c a t e a f a l s e negative i n 

t h a t i t would not — the negative p a r t of t h a t , i t would 

f a l s e l y i n d i c a t e i f a release has occurred, and t h a t ' s what 

we're t r y i n g t o do i n the d e l i n e a t i o n process. 

That's why we ask t h a t the 3103 c o n s t i t u e n t s be 

p a r t of t h i s , as w e l l as BTEX and TPH, because there's 

other c o n s t i t u e n t s t h a t could be present. And i f the 
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c h l o r i d e standard i s set too high then you may not detect a 

release — a l i q u i d release e s p e c i a l l y , i n t o an area 

beneath the p i t i f only the c h l o r i d e s were lower. You're 

counting on one c o n s t i t u e n t t o make your dete r m i n a t i o n . 

We've already demonstrated t h a t out of — and I 

don't know how many were sampled, I don't see Mr. von 

Gonten, but out of those t h a t were l i s t e d f o r the 

northwest, I t h i n k there was only one a t 100,000. The 

m a j o r i t y were maybe 1000 t o 7000. 

COMMISSIONER BAILEY: The average was 3700. 

THE WITNESS: There we go. This would be a c l e a r 

i n d i c a t i o n t h a t i f those — i f the content of t h a t p i t were 

t o release and the standard f o r d e l i n e a t i o n was set a t 

5000, the determination using t h a t one c o n s t i t u e n t would 

determine t h a t no release has occurred, even though the 

contents of the — e s p e c i a l l y the l i q u i d contents of the 

p i t , could leak out from t h a t . There could be BTEX, th e r e 

could be TPH, there could be metals. I t would not i n d i c a t e 

t h a t , counting on c h l o r i d e alone. 

So i n our proposal, as you see, we have BTEX 

standards, e s p e c i a l l y f o r — I bel i e v e i t ' s benzene — or 

— no, t h a t ' s — yeah, t h a t ' s BTEX. Benzene standard f o r 

.2 m i l l i g r a m s per — I'm sorr y , i t ' s BTEX, t o t a l BTEX 

con c e n t r a t i o n , .2 mi l l i g r a m s per kilogram. We have TPH — 

Let's see, I t h i n k I'm o f f here on my reading. I t i s 
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benzene not t o exceed .2 mi l l i g r a m s per kilogram, f o r BTEX 

not t o 50 m i l l i g r a m s per kilogram, TPH not t o exceed 100 

mi l l i g r a m s per kilogram. 

And of course our c h l o r i d e standard i s set a t 

250, because we want t o determine i f a release has 

occurred. I f i t ' s set higher, w e ' l l miss t h a t 

determination. 

Then of course we have the 3103 — I take t h a t 

back, I'm t h i n k i n g of closure standards. My — I ' d l i k e t o 

c o r r e c t . 3103 c o n s t i t u e n t s from WQCC are not r e q u i r e d f o r 

the d e l i n e a t i o n process, so I ' d l i k e t o c l a r i f y t h a t . 

So. . . 

But our concern i s , i f you set the standard too 

h i g h , you set i t high enough t h a t y o u ' l l never d e t e c t a 

release. And using one c o n s t i t u e n t t o be the i n d i c a t o r 

c o n s t i t u e n t of the release may not be ap p r o p r i a t e f o r 

c e r t a i n regions of the s t a t e and cannot be u n i v e r s a l l y 

a p p l i e d f o r a l l s i t u a t i o n s , because i n the southeast 

concentrations of ch l o r i d e s are going t o be higher than 

they are i n the northwest, and by s e t t i n g t h a t standard too 

high you're not going t o detect a release i n the northwest. 

Okay, another proposal by the i n d u s t r y committee 

and the Yates Petroleum Corporation, they have recommended 

an a d d i t i o n a l proposal t h a t would allow — i f I may quote 

i t , The operator may propose a l t e r n a t i v e t e s t i n g of the 
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s o i l s beneath the p i t t o determine whether a release has 

occurred based upon s i t e - s p e c i f i c hydrology — 

hydrogeology, and propose a l t e r n a t e s i t e c losure standards 

f o r d i s t r i c t approval. 

The proposal does not i d e n t i f y which s i t e -

s p e c i f i c hydrogeologic c o n d i t i o n s would be considered or 

how they w i l l — how they should be considered t o determine 

approval. The — they have also — and t h i s i s i n d u s t r y 

committee and Yates Petroleum, they also have requested 

t h a t — since they're requested e a r l i e r , and I t h i n k I've 

mentioned i t e a r l i e r , the admission of the hydrogeologic 

r e p o r t f o r the a p p l i c a t i o n permit, OCD would have t o w a i t 

f o r them t o generate t h a t i n f o r m a t i o n f o r us t o even 

consider assessment. 

So since they're o b j e c t i n g t o have t h a t i n the 

permit a p p l i c a t i o n , i t w i l l not be r e a d i l y a v a i l a b l e . 

So OCD — a t t h i s p o i n t they're i n d i c a t i n g t h a t -

- i f they're proposing a l t e r n a t i v e standards based upon 

these c o n d i t i o n s , OCD — i t would i n d i c a t e t h a t a release 

has been determined. 

The recommendation t h a t the operator may propose 

a l t e r n a t i v e t e s t i n g of s o i l does not s p e c i f y how t h i s i s 

determined or why. I t also doesn't allow f o r OCD t o have 

any involvement i n the process, other than approval. 

The p l a i n language, as I have read e a r l i e r , 
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s t a t e s t h a t — s e e i f I've got i t here — the operator may 

propose a l t e r n a t i v e t e s t i n g of the s o i l beneath the p i t t o 

determine whether a release has occurred, based upon the 

s i t e - s p e c i f i c hydrology — hydrogeology — and the proposed 

a l t e r n a t i v e s i t e - c l o s u r e standards f o r d i s t r i c t approval. 

I t doesn't say t h a t — i t ' s not f o r c o n s i d e r a t i o n 

of a review or — and i t — f o r c o n s i d e r a t i o n of approval. 

I t s t a t e s t h a t i t ' s f o r approval only, which mandates t h a t 

we have t o approve i t . 

So there i s some issues about the language t h a t 

they even proposed, t h a t — the way they proposed i t . 

They have o f f e r e d another o p t i o n . OCD i s granted 

t o r e q u i r e a d d i t i o n a l i n f o r m a t i o n t o p r o t e c t p u b l i c h e a l t h 

and the environment. I f you n o t i c e , I d i d not say 

p r o t e c t i o n of f r e s h water, p u b l i c h e a l t h and the 

environment. They admitted the p r o v i s i o n f o r p r o t e c t i o n of 

f r e s h water i n t h e i r d e l i n e a t i o n assessment, so I ' d l i k e t o 

p o i n t t h a t out. 

And I ' d l i k e t o s t a t e t h a t our i n t e n t f o r the 

d e l i n e a t i o n i s p r i m a r i l y the p r o t e c t i o n of f r e s h water. 

We're d e l i n e a t i n g t o determine i f there's contamination i n 

the vadose zone and f r e s h water. I f i t ' s i n the vadose 

zone, i t has the p o t e n t i a l t o impact groundwater. 

Another p r o v i s i o n t h a t has been recommended by 

i n d u s t r y committee and Yates Petroleum Corporation i s a 
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requirement of no t e s t i n g . The re q u i r e d p r o v i s i o n s t a t e s , 

I f records show t h a t there i s no u s e f u l groundwater below 

the p i t or no h y d r a u l i c connection between the p i t and 

usable groundwater, no t e s t i n g i s r e q u i r e d . 

I n order f o r OCD t o consider such a request, the 

operator would be required t o i n s t a l l a mo n i t o r i n g w e l l a t 

each proposed p i t t o determine t h a t the l i t h o l o g y beneath 

the p i t — t o determine t h a t the l i t h o l o g y beneath the p i t 

and demonstrate t h a t groundwater i s present. I t would also 

r e q u i r e t e s t i n g of the water t o determine of the 

c o n c e n t r a t i o n , the t o t a l dissolved s o l i d c o n c e n t r a t i o n , i s 

gre a t e r than 10,000 pa r t s per m i l l i o n . 

Since the defined volume of water — w e l l , a 

defi n e d volume i s not included i n the statewide d e f i n i t i o n 

of groundwater, the u s a b i l i t y of groundwater would have t o 

be determined by the TDS concentration which used t o 

determine i f i t ' s p r o t e c t a b l e or usable. 

Since they don't define usable, t h i s i s the only 

way we can assess i t . 

Any proposed records would be i n s u f f i c i e n t since 

most documented discovery cases of groundwater are based on 

h i g h - y i e l d i n g sources. Also, without s i t e - s p e c i f i c 

l i t h o l o g y , the h y d r a u l i c connection between and usable 

groundwater cannot be considered or demonstrated. 

I t i s not OCD's i n t e n t t o complicate the closure 

STEVEN T. BRENNER, CCR 
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process or r e q u i r e operators the a d d i t i o n a l cost of 

i n s t a l l i n g a monitoring w e l l at each proposed s i t e f o r 

closure. 

Okay, we're a t subparagraph ( c ) . The i n t e n t of 

the proposed p r o v i s i o n i s t o i n s t r u c t operators t h a t i f i t 

i s determined t h a t a release has occurred, the operator 

s h a l l address the release pursuant t o the p r o v i s i o n s of the 

prevention and abatement of water p o l l u t i o n and/or release 

n o t i f i c a t i o n or c o r r e c t i v e a c t i o n . These are p a r t — or 

Rule 16 [ s i c ] and Rule 19, whichever one may apply. 

The release and the a c t i v i t i e s r e q u i r e d t o 

address — t o address t h i s release i f i t ' s determined, no 

longer f a l l under t h i s p a r t . They must be addressed by 

e i t h e r — by one or both of the s p e c i f i e d p r o v i s i o n s . 

What we're t r y i n g t o s t a t e here, t h a t i f you 

determine t h a t a release has occurred, t h a t release i s not 

handled by the p i t r u l e or by p a r t 17, i t i s handled by 

these other p r o v i s i o n s , Rule 16 and Rule 19, and we j u s t 

wanted t o make sure t h a t was c l e a r . 

C e r t a i n p a r t i e s , the i n d u s t r y committee and Yates 

Petroleum Corporation, they have recommended t h a t 

a d d i t i o n a l language be provided t o t h i s p r o v i s i o n . The 

recommended a d d i t i o n a l language would place a c o n d i t i o n or 

l i m i t on the d e l i n e a t i o n , remediation and c o r r e c t i v e a c t i o n 

process. The a d d i t i o n a l language would change the 
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p r o v i s i o n t o s t a t e , I f the operator or the D i v i s i o n 

determines t h a t a release has occurred and t h e r e i s no 

reasonable p o s s i b i l i t y t o impact usable groundwater, then 

the operator s h a l l comply w i t h 19.15.3.116 NMAC and 

19.15.1.19 NMAC as appropriate. 

The a d d i t i o n a l language, There i s reasonable 

p o s s i b i l i t y t o impact usable groundwater, r e q u i r e s both 

c o n d i t i o n s t o occur. I t ' s one of those — i t ' s an "and" 

statement t h a t ' s added. A release has occurred, and then 

they — i t has t o be determined t h a t there's going t o be a 

reasonable impact on groundwater. I t ' s not a release has 

occurred and contamination has occurred i n the vadose zone. 

I t has t o be l i n k e d t o groundwater only, the impact of 

groundwater only. 

So i t ' s not addressing the source of the release 

and the removal and remediation of a release i n t h a t source 

m a t e r i a l once a release has occurred. Their only 

s t i p u l a t i o n i s t h a t we f o l l o w these p r o v i s i o n s i f i t ' s 

going t o impact usable groundwater. 

That's going t o be a d i f f i c u l t t h i n g . Mr. 

Hansen's modeling demonstrates i t ' s a matter of time, you 

know, of any type of release t h a t occurs, and t h a t ' s even 

w i t h deep-trench b u r i a l and the concentrations of t h a t 

waste m a t e r i a l being s t a b i l i z e d or s o l i d i f i e d . 

So one could argue, based upon h i s demonstration 
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through h i s modeling program, t h a t any release, i t ' s a 

matter of time before impact, groundwater or f r e s h water. 

And since our i n t e n t i s t o p r o t e c t — and the i n t e n t of 

these p r o v i s i o n s i s t o address releases, we're — we do not 

recommend t h a t change. 

Subparagraph ( d ) , the i n t e n t of the proposed 

language i s t o inform operators of the a c t i o n s and steps 

r e q u i r e d t o complete a waste excavation removal clos u r e i f 

the d e l i n e a t i o n t e s t i n g demonstrates a release has not 

occurred. The proposed b a c k f i l l i n g , s o i l cover, and r e 

ve g e t a t i o n s p e c i f i c a t i o n s provide i n s t r u c t i o n s t o the 

operator t o complete the closure. 

The c u r r e n t r u l e only recommends t h a t the 

operator s h a l l contour the surface where the p i t was 

loc a t e d t o prevent erosion and ponding of r a i n w a t e r . 

With ours, we're t a l k i n g about — you know, we're 

t a l k i n g about compacting these s o i l s using non-waste-

c o n t a i n i n g earthen m a t e r i a l and p u t t i n g a p r e s c r i b e d cover 

and r e - v e g e t a t i n g t o a c e r t a i n standard. So we were adding 

a b i t more s p e c i f i c i t y t o i t than the c u r r e n t r u l e has. 

Now there i s a footnote t o t h i s , i t ' s f o o t n o t e 

33. I guess — and we are t a l k i n g about ( d ) . I guess 

th e r e was some confusion, I don't know. During the task 

f o r c e meetings, when we t a l k e d about a s o i l cover design 

and r e - v e g e t a t i o n , we d i d n ' t — I guess th e r e might have 
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been some confusion. They d i d n ' t — the r e was no 

s t i p u l a t i o n of how t h i s would be applied , but we t a l k e d 

about temporary p i t s . And so the s e c t i o n references the 

p a r t p e r t a i n i n g t o the prescribed s o i l cover t h a t was 

agreed upon by task force and the r e - v e g e t a t i o n standards 

f o r t h a t . 

The t h i n g t h a t was absent — and t h i s was p a r t of 

— and I apologize i f I d i d n ' t make t h a t c l e a r , was, the 

b a c k f i l l i n g was never t a l k e d about. There was t a l k about 

p u t t i n g a s o i l cover on i t , but not any s p e c i f i c i t y — 

Well, I may have t o look t o c l a r i f y t h a t . I d i d n ' t t h i n k 

t h a t we addressed the b a c k f i l l i n g p a r t of t h a t . We only 

t a l k e d about applying a cover. 

There i s a step — a d d i t i o n a l step, since the 

cover i s only four f e e t t h i c k , i f you have a t r e n c h t h a t 

may be — or a temporary p i t t h a t may be 12 f e e t deep or 10 

f e e t deep, the f o u r - f o o t cover i s not going t o b r i n g i t up 

t o the e x i s t i n g grade, which i s p a r t of the requirement. 

There's going t o have t o be some b a c k f i l l i n g . 

So the comment during the d r a f t v e r s i o n d i d n ' t 

even have b a c k f i l l i n g requirements t o i t , so we d i d have t o 

address t h i s i n here. The comment a c t u a l l y p e r t a i n e d t o 

the s o i l cover and the re-vegetation standards, and I t h i n k 

t h a t t h e r e was — there might have been some confusion on 

t h a t , because they d i d n ' t f o l l o w t h e i r reference. 

STEVEN T. BRENNER, CCR 
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Okay, paragraph ( 2 ) , o n - s i t e deep-trench b u r i a l . 

The i n t e n t of the — Well, l e t me go back f o r a second. 

There was a comment provided by i n d u s t r y , the 

i n d u s t r y committee and Yates Petroleum Corporation. Their 

recommendation t o subparagraph (d) of (1) was t o omit the 

i n i t i a l language, the p a r t t h a t s t a t e s , I f the sampling 

program demonstrates a release has not occurred or t h a t a 

release does not exceed the concentration s p e c i f i e d i n 

subparagraph (b) of paragraph (1) of subsection D of 

19.15.17.13 NMAC, they — t h e i r recommendation i s t o omit 

t h a t language. Such a change would allow operators t o 

implement the b a c k f i l l i n g a c t i v i t i e s and the i n s t a l l a t i o n 

of the s o i l cover and re-vegetation of the impacted area 

w i t h o u t addressing a confirmed release. 

So i f you were t o remove t h a t language from t h i s 

requirement, i t would apply t h a t they would t e s t i f a 

release i s determined and they would b a c k f i l l t h a t area — 

t h e r e would be no c o n d i t i o n t o address i t under p a r t 16 — 

or Rule 16 — or Rule — I'm s o r r y , Rule 116 or Rule 19, 

w h i l e the p i t i s opened. And t h i s i s the removal of the 

temporary p i t , so t h i s would imply t h a t they would be able 

t o j u s t go back and b a c k f i l l i t , and i f they put the cover 

on i t , i t would allow them t o put the designed s o i l cover 

and re-vegetate the area and leave t h a t contamination a t 

the s i t e and not address. 
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So t h a t ' s not the i n t e n t t h a t we had when 

addressing t h i s . We want t o make sure t h a t the release was 

addressed. 

Okay, paragraph ( 2 ) , deep-trench b u r i a l . The 

i n t e n t of the proposed p r o v i s i o n i s t o allow operators t o 

implement a closure method t h a t i s c u r r e n t l y used w i t h 

a d d i t i o n a l requirements and m o d i f i c a t i o n s . The d e t a i l s of 

t h i s w i l l be f u r t h e r discussed f u r t h e r down, as we get down 

t o , I b e l i e v e , subsection F. But t h i s i s t o d i r e c t them t o 

subsection F i f they plan t o — or propose t h i s as a 

closure method. I t ' s an i n s t r u c t i o n a l r e g u l a t i o n . 

We do have a footnote here, f o o t n o t e 34 and 35. 

For c l a r i f i c a t i o n purposes, the d r a f t t h a t was provided — 

d r a f t v e r s i o n of the r u l e t h a t was provided t o the task 

f o r c e o r i g i n a l l y had deep-trench b u r i a l as an exception, a 

s p e c i f i e d exception f o r closure. We had a l o t of comments 

asking i f we could incorporate t h i s somehow i n t o the 

general p r o v i s i o n s and have i t outside of exceptions. 

We considered t h a t , and t h i s i s our attempt t o do 

t h a t . So we d i d take t h e i r comments and address t h a t and 

d i d i n c o r p o r a t e the deep-trench b u r i a l method as an o p t i o n , 

not an exception. 

Also from the October 22nd s u b m i t t a l s , the 

i n d u s t r y committee and Yates Petroleum Corporation, they 

have recommended t o r e - t i t l e t h i s closure method, Deep 

STEVEN T. 
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t r e n c h b u r i a l . 

Our i n t e n t i s t o include the o n - s i t e i n the t i t l e 

of the method t o c l a r i f y t o the a p p l i c a n t s and the 

operators t h a t the method f a l l s under the p r o v i s i o n s 

r e f e r r i n g t o o n - s i t e closure methods. We have s i t i n g 

requirements f o r o n - s i t e closure methods, we — t h a t we 

r e f e r t o , we have general p r o v i s i o n s f o r o n - s i t e c l o s u r e . 

So t o i d e n t i f y i t as an o n - s i t e closure method by having i t 

i n i t s t i t l e would n o t i f y those a p p l i c a n t s where i t f a l l s 

w i t h i n the realm of t h i n g s . 

Subparagraph ( 3 ) , a l t e r n a t i v e closure methods. 

The i n t e n t of the proposed p r o v i s i o n i s t o a l l o w operators 

t o propose an a l t e r n a t i v e t o waste excavation and removal 

or o n - s i t e deep-trench b u r i a l . I f the operator wishes t o 

request an exception t o any of the requirements of e i t h e r 

of the two s p e c i f i e d closure methods, any — l e t ' s say f o r 

o n - s i t e — f o r waste excavation or — and removal — i f 

they want t o s p e c i f y something w i t h i n t h a t method, t h a t 

would be addressed under general p r o v i s i o n — or general 

exceptions. 

What we're looking a t i s something other than the 

two s p e c i f i e d methods, not an a l t e r a t i o n of those methods 

but something t o t a l l y d i f f e r e n t . By requesting t h a t , t h a t 

i s under — t h a t i s under the exceptions p r o v i s i o n s , and 

there's a s p e c i a l p r o v i s i o n under exceptions t o address 

STEVEN T. BRENNER, CCR 
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a l t e r n a t i v e closure methods. 

A good example of t h i s , of how t h i s would apply, 

i s , i nstead of requesting the dig-and-haul or waste 

excavation and removal or the deep-trench b u r i a l method, a 

p a r t y may come i n and say, We want t o take these p i t 

contents t h a t are dry, we want t o con s t r u c t maybe a l i n e d 

pad and use them t o place a tank b a t t e r y — c o n s t r u c t a 

tank b a t t e r y pad out of these contents, and we're going t o 

c o l l e c t any f l u i d s t h a t come i n contact w i t h these and 

dispose of them a t an approved f a c i l i t y . That would be an 

example of an a l t e r n a t i v e closure method under t h i s 

p r o v i s i o n . 

C e r t a i n p a r t i e s — i n d u s t r y committee, Yates 

Petroleum Corporation — they have recommended a f o u r t h 

c l o s u r e o p t i o n f o r temporary p i t s . The f o u r t h o p t i o n i s 

r e f e r r e d t o as closure i n place. This proposed o p t i o n 

r e q u i r e s the operator — t h i s i s a d i r e c t quote — the 

operator must meet the s i t i n g requirements — I'm s o r r y , 

the proposed o p t i o n requires t h a t the operator must meet 

the s i t i n g requirements, not t h a t the closure method 

s a t i s f y the s i t i n g c r i t e r i a f o r temporary p i t s or below-

grade tanks, but the operator s h a l l meet the s i t i n g 

requirements. 

The proposed o p t i o n would allow operators t o 

b a c k f i l l the e x i s t i n g p i t and re-vegetate i t i f groundwater 
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i s g r eater than 50 f e e t or considered unusable or not 

h y d r o l o g i c a l l y connected and a l l f r e e l i q u i d s are removed; 

the p i t contents ( a f t e r s t a b i l i z a t i o n and based on the 

groundwater being greater than 50 f e e t ) does not exceed a 

c h l o r i d e concentration of 3500 m i l l i g r a m s per l i t e r . 

There's a d d i t i o n a l p r o v i s i o n s , i f the groundwater i s 

unusable and not h y d r a u l i c a l l y connected, then no t e s t i n g 

of the waste m a t e r i a l would be re q u i r e d f o r b a c k f i l l i n g and 

re- v e g e t a t i o n . 

Their j u s t i f i c a t i o n f o r such o p t i o n i s t h a t t h i s 

i n - p l a c e scenario i s equally p r o t e c t i v e as deep-trench 

b u r i a l where the i n i t i a l c h l o r i d e c o n c e n t r a t i o n i s 3500 

m i l l i g r a m s per l i t e r or less. They are proposing t o change 

our standard from 5000 m i l l i g r a m s per l i t e r t o 3500 

m i l l i g r a m s per l i t e r , and t h i s i s t h e i r basis of t h e i r 

j u s t i f i c a t i o n . 

The proposed j u s t i f i c a t i o n i s not supported by 

t h e i r recommended changes t o OCD's proposed r u l e . The 

proposed recommendation regarding deep-trench b u r i a l 

r e q u i r e s the operator t o t e s t the p i t contents a f t e r 

treatment. 

And they're suggesting — i s t h a t the i n - p l a c e i s 

the i n i t i a l c h l o r i d e concentration p r i o r t o treatment. We 

only r e q u i r e them t o t e s t i t a f t e r treatment i n our 

proposal. They're suggesting t h a t we r e q u i r e i t — the 
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i n i t i a l contents be t e s t e d t o make t h a t d e t e r m i n a t i o n . 

The proposed recommendation regarding deep t r e n c h 

r e q u i r e s the operator t o i n s t a l l a new l i n e r i n a separate 

t r e n c h , excavate the s t a b i l i z e d waste m a t e r i a l and — I'm 

s o r r y , The proposed recommendations regarding deep t r e n c h 

r e q u i r e s the operator t o i n s t a l l a new l i n e r i n a separate 

t r e n c h , excavate the s t a b i l i z e d waste m a t e r i a l and p o s s i b l y 

compromised — I take t h i s back, t h i s i s — I should be 

s t a t i n g t h a t t h i s i s t h e i r in-place method, t h e i r c l o s u r e 

in- p l a c e method — 

Q. (By Mr. Brooks) Mr. Jones, I want t o c l a r i f y 

something on t h a t , because you mentioned t h a t they wanted 

t o change our 5000 c h l o r i d e standard t o a 3500 c h l o r i d e 

standard, i f I heard you c o r r e c t l y . 

A. Yes. 

Q. The 5000 c h l o r i d e standard i s the standard f o r 

deep-trench b u r i a l , r i g h t ? Or deep-trench b u r i a l or other 

a l t e r n a t i v e — or what we c a l l a l t e r n a t i v e c l o s u r e methods, 

r i g h t ? 

A. Yes. 

Q. And t h e i r 3500 i s the standard f o r c l o s u r e i n 

place under t h e i r design — t h e i r s p e c i f i c a t i o n f o r closure 

i n place, r i g h t ? 

A. Yes, i t i s . 

Q. So they're suggesting a lower c h l o r i d e screening 
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l e v e l , but they're also suggesting a less p r o t e c t i v e 

closure method? 

A. Yes. 

Q. Okay, continue. 

A. Based upon the deep-trench type of c l o s u r e , we're 

l o o k i n g a t placement of a new l i n e r , the m a t e r i a l being 

s t a b i l i z e d , t r e a t e d t o some extent, and we're l o o k i n g a t 

t h i n g s l i k e the f o l d i n g over of the l i n e r t o envelope the 

waste m a t e r i a l , p u t t i n g a geomembrane cover on i t and a 

f o u r - f o o t cover on t h i s . 

Their proposal f o r j u s t i n-place only r e q u i r e s 

them t o use the e x i s t i n g p i t l i n e r , t h a t the — of the 

e x i s t i n g p i t , temporary p i t , and they're going t o s t a b i l i z e 

t h i s m a t e r i a l and t r y t o overlap i t , and then they're going 

t o j u s t b a c k f i l l i t and cover i t up — 

Q. Now Mr. — 

A. — and i f I'm not mistaken, I b e l i e v e t h a t ' s two 

f e e t of cover. 

Q. Mr. Jones, I'm sor r y , I thought you were through 

w i t h t h a t sentence. 

A. Oh, no. 

Q. What I was going t o ask was, now, the — we were 

t a l k i n g about comparing the 5000 standard t h a t we — 

c h l o r i d e standard t h a t we proposed w i t h the 3500 c h l o r i d e 

standard t h a t the i n d u s t r y proposed i n t h i s note t h a t 
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you're r e f e r r i n g t o . 

Now f i r s t of a l l , of course, i n answer t o my l a s t 

question I understood you said t h a t t h e i r 3500 standard i s 

f o r in-place closure, as opposed t o our 5000 standard i s 

f o r deep-trench b u r i a l s . 

Now do you r e c a l l Mr. Price's e x p l a n a t i o n 

yesterday t h a t the 5000 standard, because i t ' s determined 

by the SPLP t e s t , i s a c t u a l l y a 100,000 standard f o r the 

waste t h a t ' s i n the p i t ? 

A. Yes, based upon the method f o r the s y n t h e t i c 

leaching procedure, i t creates a 20-times d i l u t i o n . 

Q. Now i s t h e i r 3500 standard the same as i t — i s 

i t determined by a method which a c t u a l l y equates t o 70,000 

p.p.m. i n the waste? 

A. I f I read i t c o r r e c t l y , they d i d not s p e c i f y a 

d i f f e r e n t method. They — and I ' l l have t o look a t i t a 

l i t t l e b i t c l o s e r , but my understanding i s t h a t t h e i r 

method d i d not — they d i d not change the method of t h a t . 

And so i f they used the same method, i t would equate t o 

70,000 m i l l i g r a m s per kilogram — 

Q. Okay — 

A. — which i s f o r the p i t contents — 

Q. — continue. 

A. — t o be closed i n place — of course, t h i s i s — 

they're proposing c l o s i n g t h i s , but i t ' s c losure i n place 
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and the deep-trench b u r i a l t h a t ' s t h i s l e v e l . 

Q. Continue. 

A. I f I may, I ' l l read the proposal, t h e i r proposed 

language f o r closure i n place so I can get t h i s c o r r e c t . 

The operator must meet s i t i n g requirements i n 

se c t i o n 19.15.17.10.A.(1). The f o l l o w i n g requirements and 

standards s h a l l apply i f the closure method i n v o l v e s 

closure i n place. ( a ) , i f groundwater i s gr e a t e r than 50 

f e e t below the p i t and c h l o r i d e c oncentration i n the — i n 

the g e o t e c h n i c a l l y s t a b l e p i t contents do not exceed 3 5 

m i l l i g r a m s per l i t e r based upon EPA method 1312 and 3 00.1, 

the operator s h a l l remove a l l f r e e l i q u i d s from the p i t , 

s h a l l add i n e r t m a t e r i a l t o make the p i t content 

g e o t e c h n i c a l l y s t a b l e , cover the p i t contents w i t h 

compacted earthen m a t e r i a l and re-vegetate. 

So I stand corrected, there i s no thickness f o r 

s o i l cover f o r t h i s . 

I f records show — t h i s i s (b) under (2) t h a t 

they propose — i f records show t h a t t h e r e i s no usable 

groundwater below the p i t or no h y d r a u l i c connection 

between the p i t and usable groundwater, the operator s h a l l 

remove a l l f r e e l i q u i d s from the p i t , s h a l l add i n e r t 

m a t e r i a l t o make the p i t contents g e o t e c h n i c a l l y s t a b l e , 

cover the p i t contents w i t h compacted earthen m a t e r i a l and 

re-vegetate. 
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Q. Now the EPA methods t h a t they've s p e c i f i e d i n 

t h e r e , are those comparable t o what we have s p e c i f i e d f o r 

5000 p a r t s per m i l l i o n t e s t ? 

A. I b e l i e v e so. I can check t h i s q u i c k l y here. 

MR. HISER: They're intended t o be. 

(Laughter) 

THE WITNESS: I'm t r y i n g t o look a t t h e i r v e r s i o n 

t o make t h a t statement. 

The methods — our requirement s p e c i f i e s f o r 

c h l o r i d e concentration and determination they use EPA 

method 300.1, which they recommend, i n c l u d i n g — they also 

l i s t the e x t r a c t i o n procedure as w e l l . 

Q. (By Mr. Brooks) Okay, continue. 

A. What I would l i k e t o p o i n t out w i t h t h i s i s t h a t 

i n t h i s closure recommendation there i s no proposal t o t e s t 

beneath the p i t . They want t o s t a b i l i z e the contents of 

the p i t . This would be e x i s t i n g p i t , f o r i n - p l a c e closure 

— or closure i n place, I b e l i e v e , i s the c o r r e c t term they 

use, method. And what they would be doing i s t r e a t i n g or 

s t a b i l i z i n g , s o l i d i f y i n g the waste contents w i t h i n the 

o r i g i n a l p i t , which we've already discussed, and i t has 

been i d e n t i f i e d t o us i t w i l l compromise the l i n e r 

underneath, and then b a s i c a l l y b a c k f i l l i n g t h a t . 

Now the — w i t h t h i s p r o v i s i o n there's also a 

determination of no usable groundwater. They're s t a t i n g i f 
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there's no usable groundwater or no h y d r a u l i c connection 

between the p i t and the usable groundwater, t h e r e should be 

no t e s t i n g r e q u i r e d f o r standard t o allow i t t o close i n 

place. 

Once again, I've discussed how do we make t h a t 

determination? Our view of t h i s i s t h a t t h i s r e q u i r e s them 

t o go out and put a monitoring w e l l or a borehole t o l e t us 

determine what i s the l i t h o l o g y beneath t h i s p i t , t o make 

t h a t determination. From the surface, you w i l l not be able 

t o make t h a t determination. 

CHAIRMAN FESMIRE: Mr. Jones, would t h i s be a 

good place t o c a l l i t a day? 

THE WITNESS: I'm a l l f o r i t . 

(Laughter) 

CHAIRMAN FESMIRE: I s there a second? No — At 

t h i s time, as has become our custom, I w i l l ask i s the r e 

anybody who wants t o make a statement of p o s i t i o n f o r the 

record or a sworn statement? 

Mr. Johnson? 

MR. JOHNSON: Up here? 

CHAIRMAN FESMIRE: Please. Now you have two 

options w i t h us. You can make a statement of p o s i t i o n , or 

you can ask t o be sworn and make an a c t u a l testimony f o r 

the record, a t which p o i n t you w i l l be subject t o cross-

examination, or could be subject t o cross-examination. 
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MR. JOHNSON: I ' l l take o p t i o n two. 

CHAIRMAN FESMIRE: Option two. Would you please 

r a i s e your r i g h t hand, then? 

MR. JOHNSON: You bet. 

(Thereupon Mr. Johnson was sworn.) 

KEITH JOHNSON. 

the witness h e r e i n , a f t e r having been f i r s t d uly sworn upon 

h i s oath, t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY MR. JOHNSON: 

MR. JOHNSON: Mr. Chairman and members of the 

Commission, thank you very much f o r t h i s o p p o r t u n i t y t o 

stand before you today. 

My name i s K e i t h Johnson, I am the c i t y manager 

f o r the C i t y of Bloomfield. I am also an e l e c t e d o f f i c i a l , 

I represent San Juan County as a county commissioner. I 

also had the o p p o r t u n i t y t o serve on the task f o r c e , and 

I'm g r a t e f u l f o r t h a t o p p o r t u n i t y t o have been able t o do 

t h a t . 

I n my past l i f e I was the general manager f o r 

company c a l l e d Basin Disposal, which i s a produced-water 

d i s p o s a l up i n Bloomfield. I worked t h e r e f o r nine years, 

so I'm f a m i l i a r a l i t t l e b i t w i t h p i t s and t h e i r i n t e g r i t y 

and other t h i n g s . 

I've had a good — I f e e l l i k e I've had a good 
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working r e l a t i o n s h i p w i t h the O i l Conservation D i v i s i o n . 

I've worked w i t h some great people over the years, Roger 

Anderson, Denny Foust, Martyne K i e l i n g , Wayne — working 

w i t h him now — Charlie P e r r i n . Right now we're working 

w i t h Wayne on a remediation of a t r a c t t h a t the c i t y would 

l i k e t o buy f o r — t o b u i l d a p o l i c e s t a t i o n on, so we're 

e x c i t e d about t h a t . 

The — I ' l l go ahead and read my statement. 

The o i l and gas i n d u s t r y has had a g r e a t e r impact 

upon the economy of the State of New Mexico than any other 

s i n g l e i n d u s t r y i n the s t a t e . Whether i t ' s the number of 

high-paying jobs or r o y a l t i e s and taxes t h a t are pa i d t o 

l o c a l and s t a t e governments, I f e e l l i k e we could not ask 

f o r a b e t t e r p a r t n e r . From c a p i t a l o u t l a y funds t h a t are 

used t o pay f o r p r o j e c t s i n the c i t i e s and counties t o the 

permanent fund and even schools from across the c i t y , a l l 

b e n e f i t from the f a c t t h a t we are blessed t o have t h i s 

tremendous resource i n the State of New Mexico. 

The C i t i e s of Bloomington, Aztec, Farmington, and 

San Juan County a l l depend on the production and 

e x p l o r a t i o n of n a t u r a l gas and o i l t o help f u e l t h e i r l o c a l 

economies, and t h i s d r a f t of the proposed p i t r u l e 

threatens t h a t balance. 

As a member of the p i t r u l e task f o r c e , I'm a b i t 

disappointed i n what was produced. I beli e v e d t h a t we 
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would use sound s c i e n t i f i c p r i n c i p l e s t o help us come t o an 

appropriate conclusion, but t h a t was not the case. I 

belie v e d t h a t t o the c r e d i t of the i n d u s t r y members t h a t 

p a r t i c i p a t e d i n the task f o r c e , they conceded i n se v e r a l 

areas t o t r y and help create a win-win s o l u t i o n t o the 

problems. 

By r e q u i r i n g the use of closed-loop systems f o r 

d r i l l i n g and the subsequent hau l i n g away of the c u t t i n g s 

f o r d i s p o s a l a t NMOCD-approved l a n d f i l l s w i l l have a 

dramatic impact on the cost of d r i l l i n g w e l l s . 

Over the l a s t several years, due i n l a r g e p a r t t o 

the success of the o i l and gas i n d u s t r y , the State of New 

Mexico has had a surplus income t h a t i s i n t h e i r budget 

t h a t has allowed them t o be able t o address much-needed 

i n f r a s t r u c t u r e issues i n c l u d i n g roads, water systems and 

schools. 

At the same time, many other s t a t e s were faced 

w i t h l a r g e d e f i c i t s i n t h e i r budgets, so i t was a r e a l coup 

f o r the State of New Mexico t o be able t o have these 

surpluses. 

There are two f a c t o r s t h a t are c r i t i c a l i n t h i s 

p i c t u r e , and they're both i n t e r r e l a t e d : p r o d u c t i o n and 

e x p l o r a t i o n . For example, i f e x p l o r a t i o n does not continue 

at c u r r e n t or higher l e v e l s , then production w i l l begin t o 

decrease, which i n t u r n lowers taxes and r o y a l t i e s t h a t t he 
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State receives. 

The economies of the C i t i e s of Bl o o m f i e l d , Aztec, 

Farmington, and San Juan County, are t i e d t o both 

prod u c t i o n and e x p l o r a t i o n , and t h i s d r a f t of the p i t r u l e s 

threatens t h a t balance. 

When d r i l l i n g costs r i s e s i g n i f i c a n t l y , as they 

w i l l w i t h t h i s r u l e , then the number of w e l l s t h a t are 

d r i l l e d each year w i l l decrease. Jobs w i l l be l o s t , and 

the production of n a t u r a l gas and o i l w i l l go down. 

Those t h a t are pushing f o r these s t r i n g e n t 

r e g u l a t i o n s and r e s t r i c t i o n s I don't b e l i e v e are using 

sound s c i e n t i f i c p r i n c i p l e s as a guide, but r a t h e r are of 

the b e l i e f t h a t due t o the higher p r i c e s t h a t are being 

p a i d f o r n a t u r a l gas and o i l a t t h i s time, t h a t they can 

a f f o r d t o absorb those a d d i t i o n a l costs. 

The proponents of t h i s d r a f t r u l e w i l l t r y t o 

t e l l you t h a t t h i s new r u l e w i l l a c t u a l l y create a d d i t i o n a l 

jobs. But the t h i n g t h a t they're not t e l l i n g you i s t h a t 

when d r i l l i n g slows down, n a t u r a l gas pro d u c t i o n w i l l 

decrease, as w i l l o i l production. I b e l i e v e t h a t t h e r e 

w i l l be a net loss of jobs. 

You may also remember t h a t i t wasn't but j u s t a 

few s h o r t years ago t h a t both o i l and gas p r i c e s h i t the 

bottom. And when t h a t — and i f these a d d i t i o n a l 

r e s t r i c t i o n s had been i n place a t t h a t time, the i n d u s t r y 
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and the State would have been impacted t o a g r e a t e r degree, 

and we would not have seen the surpluses i n our s t a t e 

budget t h a t we have enjoyed these past several years. 

I would also l i k e t o remind you t h a t markets are 

c y c l i c a l , and p r i c e s could drop d r a m a t i c a l l y again. I f 

t h a t were t o happen, then the economics of d r i l l i n g would 

t i l t the other way and i t would become uneconomical t o 

d r i l l many of the w e l l s t h a t are being d r i l l e d today. 

This d r a f t w i l l only punish those companies t h a t 

are, and have been, good neighbors. S t r i c t e r r u l e s aren't 

what i s needed, but r a t h e r more enforcement of the c u r r e n t 

r u l e s . 

The OCD should be given a budget, i t ' s my 

o p i n i o n , t o help them — t o enable them t o do the j o b t h a t 

they are t r y i n g — t h a t you are t r y i n g t o accomplish w i t h 

t h i s d r a f t . That would be t o h i r e more employees so t h a t 

they can help monitor the o i l patch. 

As a c i t y manager and a county commissioner, I 

represent the c i t i z e n s and businesses of our community and 

county, and p a r t of t h a t r e s p o n s i b i l i t y includes j o b 

c r e a t i o n and development. This r u l e w i l l have a 

s i g n i f i c a n t impact on the costs associated w i t h d r i l l i n g 

and i n t u r n w i l l h u r t our economy. 

We also r e a l i z e t h a t these valuable resources 

w i l l not be here fore v e r , and we are working t o t r y t o 
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d i v e r s i f y our economy, so we're t r y i n g t o be p r o a c t i v e i n 

t h a t way. 

I'd l i k e t o thank you f o r your c o n s i d e r a t i o n . 

CHAIRMAN FESMIRE: Thank you, Mr. Johnson. 

The down side of t h i s i s t h a t the at t o r n e y s and 

the Commissioners get t o ask you guestions now. 

MR. JOHNSON: Okay. 

CHAIRMAN FESMIRE: Mr. Brooks, do you have any 

questions of t h i s witness? 

MR. BROOKS: No questions, your Honor. 

CHAIRMAN FESMIRE: Karin? 

MS. FOSTER: No questions, s i r . 

CHAIRMAN FESMIRE: Mr. Hiser? 

MR. HISER: No. 

CHAIRMAN FESMIRE: Mr. Carr? 

MR. CARR: No. 

CHAIRMAN FESMIRE: Dr. Neeper? 

DR. NEEPER: No questions. 

CHAIRMAN FESMIRE: Bruce? 

MR. FREDERICK: (Shakes head) 

CHAIRMAN FESMIRE: Okay — 

COMMISSIONER BAILEY: Yes — 

CHAIRMAN FESMIRE: — Commissioner Bailey? 

COMMISSIONER BAILEY: — I do have a question. 

CHAIRMAN FESMIRE: Okay. 
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EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. What impact do you bel i e v e t h i s proposed r u l e 

would have on the maintenance and budget you have f o r road 

maintenance, w i t h — there w i l l be so much h a u l i n g on your 

back roads? 

A. You know, San Juan County has q u i t e a few — I 

can't remember the hundreds of miles t h a t we mainta i n , and 

we — j u s t i n some of the r e p o r t s t h a t I've seen t h a t 

a n t i c i p a t e d amounts of — number of loads or tons t h a t 

would be hauled, i t would have a dramatic impact, a 

tremendous impact on our roads, and I b e l i e v e i t would t e a r 

them down even more so. 

At the same time, i t puts more heavy t r u c k 

t r a f f i c out there. We've had ozone issues i n the past, we 

came very close t o being out of compliance and l u c k i l y were 

able t o see t h a t reduced. But as you increase t h a t t r u c k 

t r a f f i c we could see t h a t again. So t h a t — 

A d d i t i o n a l l y w i t h the heavy t r u c k t r a f f i c t h e r e 

are s a f e t y issues f o r v e h i c l e s . Every year we have a 

number of accidents between, you know, r e g u l a r c i t i z e n s 

d r i v i n g t h e i r v e h i c l e s and c o l l i s i o n s w i t h o i l and gas. So 

I t h i n k we increase a l l of those t h i n g s . 

COMMISSIONER BAILEY: Thank you. That's a l l I 

have. 
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CHAIRMAN FESMIRE: Commissioner Olson? 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. I j u s t have one question. You were mentioning 

t h a t the OCD d i d n ' t use sound science. What p o r t i o n s t h a t 

they presented do you believe are not sound science? 

A. When we d i d the t e s t i n g of the w e l l s — or the 

p i t s up i n New Mexico, I f e l t l i k e some of the percentages 

of contaminants t h a t would be i n the m a t e r i a l were not t h a t 

s i g n i f i c a n t . 

So I t h i n k t h a t — You know, Basin Disposal used 

t o have 18 mud r e c y c l i n g p i t s . We had t o t e s t whether or 

not those — and they were buried i n place, they had got t e n 

out of the business of r e c y c l i n g the mud, and so they had 

us bury t h a t i n place. And we had t o t e s t a l l 18 of those, 

and they had been worked a number of years, and those 

l i n e r s were a l l i n t a c t , there was no leakage underneath. 

So I b e l i e v e t h a t w i t h the concessions t h a t the i n d u s t r y 

made about l i n e r thickness and t h i n g s l i k e t h a t , t h a t they 

would be able t o p r o t e c t and keep any m a t e r i a l s from 

contaminating groundwater. 

COMMISSIONER OLSON: Okay, t h a t ' s a l l I have. 

EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. What concession d i d they make w i t h respect t o 
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l i n e r thickness? 

A. I'm s o r r y , what? 

Q. What concession d i d i n d u s t r y make w i t h respect t o 

l i n e r thickness? 

A. I b e l i e v e i n our discussions we had — they 

approved t h i c k e r l i n e r s than what are c u r r e n t l y being used. 

Q. You mean 20-mil instead of the 12-mil? 

A. I b e l i e v e so. And I t h i n k — I don't remember i f 

we went t o 30 or i f i t was 20, but i t was t h i c k e r than what 

was c u r r e n t l y being used. 

Q. Okay, i s t h a t the only example of unsound science 

t h a t the OCD has used i n t h i s analysis? 

A. Let's see, I've s l e p t since then. Right now i t ' s 

the only t h i n g I can t h i n k o f , a t t h i s time. 

Q. Okay. Would i t s u r p r i s e you t o know t h a t there's 

several members of i n d u s t r y represented here today who are 

advocating a 12-mil l i n e r maximum — or a 12-mil l i n e r 

requirement? 

A. You know, i f i t s t i l l works, I don't have a 

problem w i t h t h a t . 

Q. But the question was, would i t s u r p r i s e you? 

A. Would i t s u r p r i s e me? No, because i t was 

discussed also d u r i n g — a t t h a t time. 

Q. But you said i n d u s t r y had given t h a t i n a 

concession, and now there are several members of i n d u s t r y 
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who are not supporting t h a t idea i n t h e i r p r e t r i a l f i l i n g s , 

i n the pre- — 

A. Well, t h a t ' s t h e i r p r e r o g a t i v e , I guess. I don't 

have an issue w i t h i t . When we were — We used temporary 

p i t s a t Basin Disposal. There were times when we couldn't 

keep up w i t h — 

Q. — i n j e c t i o n ? 

A. — i n j e c t i o n . And a t those times I b e l i e v e we 

were using 12-mil l i n e r s , and we never had any problems 

w i t h t h a t . 

Q. Mr. Johnson, how long have you been i n San Juan 

County? 

A. Eleven years. 

Q. Eleven years? So you wouldn't — Are you 

f a m i l i a r w i t h any of the domestic water supply systems i n 

San Juan County t h a t have been contaminated by p i t s ? 

A. I am not aware of any. 

Q. Okay. Do you know anything about the 

contamination t h a t occurred i n Flora V i s t a i n the l a t e 

'80s? 

A. I do not. 

CHAIRMAN FESMIRE: Okay, I have no f u r t h e r 

questions. 

Does anyone else have a question of t h i s witness? 

Mr. Johnson, thank you very much. 
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MR. JOHNSON: You're welcome, thank you. 

CHAIRMAN FESMIRE: With t h a t , we w i l l prepare t o 

adjourn. Let's reconvene back here i n the morning a t nine 

o'clock. We'll continue w i t h Mr. Jones's testimony. 

And then I guess a t one o'clock — 1:30? 

MR. CARR: One o'clock. 

CHAIRMAN FESMIRE: — one o'clock, we w i l l 

proceed t o Dr. Stephens' testimony. 

We'll see you back here a t nine o'clock i n the 

morning. 

MS. FOSTER: Mr. Chairman, before we leave, I 

j u s t wanted t o c l a r i f y so I can get my b a b y s i t t e r l i n e d up 

i f necessary. I t ' s my understanding t h a t tomorrow evening 

we w i l l go u n t i l we are completed w i t h Dr. Stephens as the 

witness. 

CHAIRMAN FESMIRE: I t i s my understanding t h a t 

i t ' s probably the only day w e ' l l have Dr. Stephens, so 

w e ' l l have t o — have t o do t h a t , yes. 

MS. FOSTER: Okay, thank you. 

CHAIRMAN FESMIRE: Okay? 

MS. FOSTER: That's f i n e . 

(Thereupon, evening recess was taken a t 5:38 

p.m.) 

* * * 
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