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This matter came on f o r d e l i b e r a t i o n s before the 
O i l Conservation Commission, MARK E. FESMIRE, Chairman, on 
Wednesday, March 12th, 2008, at the New Mexico Energy, 
Minerals and Natural Resources Department, 122 0 South Saint 
Francis Drive, Room 102, Santa Fe, New Mexico, Steven T. 
Brenner, C e r t i f i e d Court Reporter No. 7 f o r the State of 
New Mexico. 
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Further Examination by Mr. Brooks 3 319 

JOHN BYROM (President, D.J. Simmons, I n c . , 
Farmington New Mexico; President, IPANM) 

D i r e c t Examination by Ms. Foster 3327 
Cross-Examination by Mr. Jantz 3 382 

REPORTER'S CERTIFICATE 34 01 

* * * 

STEVEN T. BRENNER, CCR 
(505) 989-9317 
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Monday, December 3 r d , 2007 (Volume XIV) 
Commission H e a r i n g 
CASE NO. 14,015 

EXHIBITS 3423 

APPEARANCES 3428 

IPANM WITNESSES ( C o n t i n u e d ) : 

JOHN BYROM ( P r e s i d e n t , D.J. Simmons, I n c . 
Farmington New Mexico; P r e s i d e n t , IPANM) (Continued) 

Cross-Examination by Dr. Neeper 3433 
Cross-Examination by Mr. Brooks 3446 
Exam i n a t i o n by Commissioner B a i l e y 3468 
Exam i n a t i o n by Commissioner Olson 3469 
Examination by Chairman Fesmire 3492 
F u r t h e r Examination by Commissioner Olson 3522 

INDUSTRY WITNESSES (Resumed): 

BRUCE A. BUCHANAN, PhD ( S o i l p h y s i c s . 
s o i l s c i e n c e s and r e c l a m a t i o n ) 

D i r e c t Examination by Mr. H i s e r 3524 
D i r e c t Examination ( R e b u t t a l ) by Mr. H i s e r 3570 
Cross-Examination by Dr. Neeper 3612 
Cross-Examination by Mr. Brooks 3633 
Cross-Examination by Mr. J a n t z 3635 
Exam i n a t i o n by Commissioner B a i l e y 3639 
Exam i n a t i o n by Commissioner Olson 3654 
Exam i n a t i o n by Chairman Fesmire 3662 
F u r t h e r Examination by Commissioner Olson 3679 
R e d i r e c t Examination by Mr. H i s e r 3682 
Recross-Examination by Mr. Brooks 3687 
Recross-Examination by Mr. J a n t z 3690 
F u r t h e r Examination by Commissioner B a i l e y 3690 

(Continued...) 

STEVEN T. BRENNER, CCR 
(505) 989-9317 
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PUBLIC COMMENTS: 

JASON SANDEL (Vice president f o r h e a l t h , s a f e t y and 
environment, Aztec Well S e r v i c i n g , T r i p l e - S Trucking, 
and a f f i l i a t e d companies, Aztec, New Mexico; c i t y 
counselor, C i t y of Farmington, New Mexico) 

D i r e c t Testimony 3 692 
Examination by Dr. Neeper 37 05 
Examination by Ms. Foster 3706 

* * * 

Tuesday, December 4th, 2007 (Volume XV) 
Commission Hearing 
CASE NO. 14,015 

EXHIBITS 

APPEARANCES 

3734 

3739 

IPANM WITNESSES (Resumed): 

JOHN BYROM (President, D.J. Simmons, I n c . , 
Farmington New Mexico; President, IPANM) (Resumed) 

Redirect Examination by Ms. Foster 374 3 

INDUSTRY WITNESSES (Resumed): 

R. ERIC PEASE ( C i v i l engineer) 
D i r e c t Examination by Mr. Hiser 3747 
Vo i r Dire Examination by Mr. Jantz 3 7 59 
Vo i r Dire Examination by Chairman Fesmire 3764 
Examination by Ms. Foster 3 765 
Cross-Examination by Dr. Neeper 3767 
Cross-Examination by Mr. Brooks 3777 
Examination by Commissioner B a i l e y 3790 
Examination by Commissioner Olson 3791 
Examination by Chairman Fesmire 3799 
Redirect Examination by Mr. Hiser 3804 

(Continued...) 

STEVEN T. BRENNER, CCR 
(505) 989-9317 
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INDUSTRY WITNESSES (Continued): 

BEN THOMAS (T o x i c o l o q i s t ) 
D i r e c t Examination by Mr. Hiser 3809 
Voir Dire Examination by Mr. Jantz 3810 
D i r e c t Examination (Resumed) by Mr. Hiser 3815 

PUBLIC COMMENTS: 

TOM DUGAN (Petroleum enqineer; 
President, Dugan Production Corporation) 

D i r e c t Testimony 3856 

JOHN ROE (Petroleum enqineer. 
Dugan Production Corporation) 

D i r e c t Testimony 3859 
Examination by Commissioner Olson 3870 
Examination by Ms. Foster 3875 

INDUSTRY WITNESSES (Continued): 

BEN THOMAS (T o x i c o l o q i s t ) (Resumed) 
D i r e c t Examination (Rebuttal) by Mr. Hiser 3877 
Cross-Examination by Mr. Jantz 3881 
Cross-Examination by Mr. Brooks 3902 
Cross-Examination by Dr. Neeper 3933 
Examination by Commissioner B a i l e y 3950 

PUBLIC COMMENTS: 

CAREN COWAN (Executive d i r e c t o r . New Mexico 
C a t t l e Growers' Association) 

D i r e c t Testimony 3956 
Examination by Ms. Foster 3962 
Examination by Mr. Brooks 3964 
Examination by Commissioner B a i l e y 3965 
Examination by Commissioner Olson 3966 
Examination by Chairman Fesmire 3968 

REPORTER'S CERTIFICATE 3971 

* * * 

STEVEN T. BRENNER, CCR 
(505) 989-9317 
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Thursday, December 6th, 2007 (Volume XVI) 
Commission Hearing 
CASE NO. 14,015 

EXHIBITS 3996 

APPEARANCES 4001 

INDUSTRY WITNESSES (Continued): 

J. GREGG WURTZ (Hydrology, creolocjy, management of 
hazardous m a t e r i a l s ; ConocoPhillips) 

D i r e c t Examination by Mr. Carr 4005 
D i r e c t Examination (Rebuttal) by Mr. Carr 4021 
Examination by Ms. Foster 4041 
Cross-Examination by Mr. Jantz 4044 
Examination by Mr. Huffaker 4049 
Cross-Examination by Dr. Neeper 4050 
Cross-Examination by Mr. Brooks 4066 
Examination by Commissioner B a i l e y 4088 
Examination by Commissioner Olson 4092 
Further Examination by Commissioner B a i l e y 4111 
Examination by Chairman Fesmire 4112 
Further Examination by Commissioner Olson 4126 
Further Examination by Dr. Neeper 4129 

PUBLIC COMMENTS: 

PINSON McWHORTER (Engineer. 
Yates Petroleum Corporation) 

D i r e c t Testimony 4135 
Cross-Examination by Mr. Brooks 4143 
Examination by Commissioner Olson 4146 
Examination by Chairman Fesmire 4147 

PHIL H. BIDEGAIN (Landowner. Ouay County) 
D i r e c t Testimony 4149 

INDUSTRY WITNESSES (Continued): 

J. GREGG WURTZ (Hvdroloay. aeoloay r manaaeme.nt nf 
hazardous m a t e r i a l s ; ConocoPhillips) (Resumed) 

Cross-Examination by Mr. Brooks 4152 

(Continued...) 

STEVEN T. BRENNER, CCR 
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INDUSTRY WITNESSES (Continued): 

JOHN W. POORE (Reservoir enqineerinq, 
i n v e n t o r y management; ConocoPhillips) 

D i r e c t Examination by Mr. Carr 4155 
Cross-Examination by Mr. Jantz 4188 
Cross-Examination by Mr. Brooks 4195 
Examination by Commissioner Bailey 4205 
Examination by Commissioner Olson 4207 
Examination by Chairman Fesmire 4212 
Redirect Examination by Mr. Carr 4241 

PUBLIC COMMENTS: 

JOHN R. BARTLIT. DChE (New Mexico 
C i t i z e n s f o r Clean A i r and Water) 

D i r e c t Testimony 4246 
Cross-Examination by Ms. Foster 4253 

REPORTER'S CERTIFICATE 4266 

* * * 

Friday, December 7th, 2007 (Volume XVII) 
Commission Hearing 
CASE NO. 14,015 

EXHIBITS 4292 

APPEARANCES 4297 

INDUSTRY WITNESSES (Continued): 

BEN THOMAS (T o x i c o l o q i s t ) (Resumed) 
Examination by Commissioner Olson 4301 
Examination by Chairman Fesmire 4361 
Further Examination by Commissioner Olson 4387 
Redirect Examination by Mr. Hiser 4393 
Further Examination by Commissioner Olson 4397 

(Continued...) 

STEVEN T. BRENNER, CCR 
(505) 989-9317 
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PUBLIC COMMENTS: 

SEAN ROBINSON ( D r i l l i n g engineering supervisor, 
ConocoPhillips, Farmington, New Mexico) 

D i r e c t Testimony 
Examination by Commissioner Olson 
Examination by Chairman Fesmire 

DIVISION WITNESSES (R e b u t t a l ) : 

EDWARD J. HANSEN (Hydrologist, 
Environmental Bureau, NMOCD) 

Di r e c t Examination by Mr. Brooks 
Cross-Examination by Mr. Hiser 
Cross-Examination by Ms. Foster 
Examination by Commissioner Olson 
Redirect Examination by Mr. Brooks 
Recross-Examination by Ms. Foster 

GLENN VON GONTEN (Senior H y d r o l o g i s t , 
Environmental Bureau, NMOCD) 

Di r e c t Examination by Mr. Brooks 
Cross-Examination by Ms. Foster 
Examination by Commissioner Olson 
Redirect Examination by Mr. Brooks 
Further Examination by Commissioner Olson 

NMCCAW WITNESS (R e b u t t a l ) : 

DONALD A. NEEPER. PhD ( S o i l physics) 
D i r e c t Testimony 4516 
Cross-Examination by Ms. Foster 4517 

REPORTER'S CERTIFICATE 4523 

* * * 

4402 
4413 
4414 

4420 
4455 
4467 
4481 
4488 
4490 

4494 
4500 
4506 
4509 
4510 
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Monday, December 10th, 2007 (Volume X V I I I ) 
Commission Hearing 
CASE NO. 14,015 

EXHIBITS 4551 

APPEARANCES 4556 

INDUSTRY WITNESSES (R e b u t t a l ) : 

DANIEL B. STEPHENS (Hvdrocfeoloaist) 
D i r e c t Examination by Mr. Hiser 
Cross-Examination by Mr. Brooks 
Cross-Examination by Dr. Neeper 
Examination by Commissioner B a i l e y 
Examination by Commissioner Olson 
Examination by Chairman Fesmire 

4559 
4606 
4614 
4645 
4645 
4655 

PUBLIC COMMENTS: 

ROBERT M. GALLAGHER (President. 
New Mexico O i l and Gas Association) 

D i r e c t Testimony 
Examination by Commissioner Olson 
Examination by Chairman Fesmire 

4670 
4676 
4679 

INDUSTRY WITNESSES (Rebuttal) (Resumed): 

DANIEL B. STEPHENS (Hydrocreolocfist) (Resumed) 
Redirect Examination by Mr. Hiser 4681 

CLOSING STATEMENTS 
By Mr. Brooks 
By Mr. Carr 
By Mr. Hiser 
By Ms. Foster 
Rebuttal by Mr. Brooks 

4685 
4709 
4726 
4769 
4794 

(Continued...) 

STEVEN T. BRENNER, CCR 
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PUBLIC COMMENTS: 

MARIANNA HATTEN (Property/business owner, 
Santa Fe County) 

Unsworn P o s i t i o n Statement 4802 

REPORTER'S CERTIFICATE 4804 

* * * 

Friday, December 14th, 2007 (Volume XIX) 
Commission Hearing 
CASE NO. 14,015 

EXHIBITS 4832 

APPEARANCES 4837 

CLOSING OF THE RECORD TO BEGIN DELIBERATIONS 4844 

Review of who proposes what 4846 

Discussion of Commission's general d i r e c t i o n 
and review of s p e c i f i c requested changes i n 
l i g h t of same 4915 

REPORTER'S CERTIFICATE 5053 

* * * 

(Continued...) 

STEVEN T. BRENNER, CCR 
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Thursday, February 14th, 2008 (Volume XX) 
Commission Hearing 
CASE NO. 14,015 

PAGE 

ADOPTION OF POINTS OF UNDERSTANDING 5062 

DELIBERATIONS ON CASE NO. 14,015 5064 

REPORTER'S CERTIFICATE 5075 

* * * 

Wednesday, March 12th, 2008 (Volume XXI) 
Commission Hearing 
CASE NO. 14,015 

PAGE 

EXHIBITS 5109 

APPEARANCES 5114 

DELIBERATIONS ON CASE NO. 14,015 5115 

19.15.17.7 - D e f i n i t i o n of watercourse 5118 

19.15.1.7.B(5) - D e f i n i t i o n of 
below-grade/subgrade tank 5119 

19.15.1.7.P(3) - D e f i n i t i o n of p i t 5120 

19.15.17.8.C - R e g i s t r a t i o n of subgrade tanks 5122 

19.15.17.9.B - Engineering design plan 5123 

19.15.17.9.B.(1) - Permanent p i t s : r e g i s t e r e d 
p r o f e s s i o n a l engineer 5124 

19.15.17.9.B.(2) - Temporary p i t s : r e g i s t e r e d 
p r o f e s s i o n a l engineer 5130 

(Continued...) 

STEVEN T. BRENNER, CCR 
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DELIBERATIONS ON CASE NO. 14,015 (Continued) 

19. 15.17.9.B.(3) - A p p l i c a b l e m a n u f a c t u r e r s ' 
recommendations/requirements 5133 

19. 15.17.9.B.(2) - S i t i n g s t a n d a r d s 5133 

19. 15.17.9.B.(3) - Recommendations/requirements 5137 

19 . 15.17.9.B.(4) - Recommendations on s i t i n g 
s t a n d a r d s , below-grade t a n k s 5138 

19. 15.17.9.C.(1)- (4) - C l o s u r e p l a n s 5140 

19. 15.17.9.E - New s e c t i o n on subgrade t a n k s 
( D e f e r r e d t o g e n e r a l d i s c u s s i o n on 
subgrade t a n k s ) 5142 

19. 15.17.10.A.(1).(a) - D e f i n i t i o n o f 
wa t e r c o u r s e ; d i s t a n c e from w a t e r c o u r s e ; 
change i n dep t h c r i t e r i a 5142 

19. 15.17.10.A.(1).(b) - 200 f e e t t o 10 f e e t ; 
where a p p r o v a l occurs 5151 

19. 15.17.10.A.(1) • (g) - Where a p p r o v a l o c c u r s 5151 

19. 15.17.10.A.(1) • (h) - Where a p p r o v a l o c c u r s 5152 

19. 15.17.10.A.(2) . (a) - Depth t o groundwater 5152 

19 . 15.17.10.A.(3) . (a) - D i s t a n c e and d e f i n i t i o n 5153 

19. 15.17.10.A.(1) • (c) - Setbacks 5153 

19. 15.17.10.A.(2) . (c) - Setbacks 5153 

19. 15.17.10.A.(3) . (a) - D i s t a n c e and d e f i n i t i o n 5156 

19. 15.17.10.A.(3) . (b) - D i s t a n c e 5156 

19. 15.17.10.C - S t r i k e s e c t i o n 5156 

19. 15.17.10.C.(2) - D i s t a n c e and d e f i n i t i o n 

(Continued...) 

5156 

STEVEN T. BRENNER, CCR 
(505) 989-9317 
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DELIBERATIONS ON CASE NO. 14,015 (Continued) 

19.15.17.11.A - Add subgrade tanks 
(Deferred t o general discussion on 
subgrade tanks a t 19.15.17.11.1) 5161 

19.15.17.1l.C - Typo, add subgrade tanks 
(Deferred t o general discussion on 
subgrade tanks a t 19.15.17.11.1) 5161 

19. 15.17.11.D.(1) - Add subgrade t a n k s 
( D e f e r r e d t o g e n e r a l d i s c u s s i o n on 
subgrade t a n k s a t 19.15.17.11.1) 5162 

19. 15.17.11.D.(2) - Add subgrade t a n k s 
( D e f e r r e d t o g e n e r a l d i s c u s s i o n on 
subgrade t a n k s a t 19.15.17.11.1) 5162 

19. 15.17.11.D.(3) - Add subgrade t a n k s 
( D e f e r r e d t o g e n e r a l d i s c u s s i o n on 
subgrade t a n k s a t 19.15.17.11.1) 5162 

19. 15.17.11.D.(3) - 5 - f o o t / 4 - f o o t f ence 5163 

19. 15.17.11.E - N e t t i n g 5170 

19. 15.17.11.F.(1) - L i q u i d s 5173 

19. 15.17.11.F.(2) - D i s t r i c t t o Santa Fe o f f i c e ; 
s l o p i n g and berming 5174 

19. 15.17.11.F.(3) - M i l ; d i s t r i c t t o Santa Fe 5176 

19. 15.17.11.F.(4) - W e l d e d 5178 

19. 15.17.11.F.(7) - "Anchor t r e n c h " 5179 

19. 15.17.11.F.(9) - Proper s l o p i n g 5179 

19. 15.17.11.F.(11) - F r e e s t a n d i n g l i q u i d s 5180 

19 . 15.17.11.G.(5) - Test seams 5181 

19.15.17.11.1 - S i g n i f i c a n t r e v i s i o n s 
(general discussion on subgrade tanks) 5182 

(Continued...) 

STEVEN T. 
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BRENNER, CCR 
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DELIBERATIONS ON CASE NO. 14,015 (Continued) 

19. 15.17.11.H.(2) - Operator o f c l o s e d - l o o p 
system t h a t uses temporary p i t s f o r s o l i d s 
management 5205 

19. 15.17.11.J - S t r i k e s e c t i o n 5206 

19. 15.17.11.J - Weld seams 5208 

19. 15.17.11.J.(9) - Excavated/waste m a t e r i a l 5218 

19. 15.17.11.J.(4) - M i l t h i c k n e s s 5218 

19. 15.17.11.J.(5) - Weld seams 5219 

19. 15.17.11.J.(10) - M i l t h i c k n e s s 5220 

19. 15.17.12.A.(1) - Subgrade t a n k s 5220 

19. 15.17.12.A.(2) - Or d i s p o s e ; D i v i s i o n - a p p r o v e d 
f a c i l i t y ; o r o t h e r w i s e d i s p o s e 5221 

19. 15.17.12.A.(3) - Subgrade t a n k s 5224 

19. 15.17.12.A.(4), (5) and (6) - V i s i b l e r u l e r 5224 

19. 15.17.12.A.(4) and (5) - N o t i f i c a t i o n 5229 

19. 15.17.12.B.(4) - D r i l l i n g t o te m p o r a r y , 
change number o f days 5233 

19. 15.17.12.C - " A d d i t i o n a l r e q u i r e m e n t s " 5239 

19. 15.17.12.D - R e p o r t i n g , e t c . 5240 

19. 15.17.12.F. - Add s e c t i o n on subgrade t a n k s 
(Addressed i n g e n e r a l d i s c u s s i o n on 
subgrade t a n k s a t 19.15.17.11.1) 5247 

19. 15.17.12.E.(2) - Sumps 5248 

19. 15.17.12.E.(1) - Sumps 5249 

19. 15.17.12.E.(3) - Sumps 

(Continued...) 

5249 

STEVEN T. BRENNER, CCR 
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DELIBERATIONS ON CASE NO. 14,015 (Continued) 

19.15.17.13.A.(1) - Specify time 5250 

19.15.17.13.A.(2) - Specify time 5250 

19.15.17.17.A - Unlined temporary p i t s 
p r o h i b i t e d 5269 

19.15.17.17.B - Closure plan s u b m i t t a l 
w i t h i n 30 days 5278 

19.15.17.13.B - D i s t r i c t o f f i c e t o 
Santa Fe; "Evaporate" 5284 

19.15.17.13.B.(1) t o G.(3) - Closure methods; 
s o i l cover designs 5286 

19.15.17.13.B.(1).(b) - TPH t o DRO, 
100 t o 2500, 250 t o 5000, 
t e s t i n g v i s u a l l y impacted s o i l s , 
"hot spots" 5286 

19.15.17.13.B.(2) - Delete on s i t e deep t r e n c h ; 

d e l e t e "deep tren c h " 5287 

19.15.17.13.C - Hot spot; Plus "50 mg/kg" 5300 

19.15.17.13.B.(1).(b) - TPH t o DRO 5300 

19.15.17.13.B.(3) - A l t e r n a t i v e closure methods 53 01 

19.15.17.13.C.(3) - Plus "50 mg/kg" 5302 

19.15.17.13.D.(2) - Delete s e c t i o n 5303 

19.15.17.13.E.(1) - Delete " a l l " 5304 

19.15.17.13.E.(4) - Replace TPH w i t h DRO; 
EPA method values; add l i n e about 
t e s t i n g s o i l s 5307 

19.15.17.13.E.(4) - I n s e r t sentence 53 07 

19.15.17.13.F - Delete F; delete reference 
t o d r y i n g pad, deep trench 5310 

(Continued...) 

STEVEN T. BRENNER, CCR 
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DELIBERATIONS ON CASE NO. 14,015 (Continued) 

19.15.17.13.F.(1).(b) - Delete second sentence 5326 

19.15.17.13.F.(1).(d) - Chloride l e v e l 5327 

REPORTER'S CERTIFICATE 53 3 3 

* * * 

STEVEN T. BRENNER, CCR 
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E X H I B I T S 

A p p l i c a n t 1 s I d e n t i f i e d Admitted 

E x h i b i t 1 163 163 
E x h i b i t 2 163 163 
E x h i b i t 3 2736 — 

E x h i b i t 4 (58) 205 
E x h i b i t 5 (61) 205 
E x h i b i t 6 (94) 205 

E x h i b i t 7 - -

E x h i b i t 8 421 -

E x h i b i t 9 (373) 399 

E x h i b i t 10 (383) 399 
E x h i b i t 10A (385) 399 
E x h i b i t 11 (176) 205 

E x h i b i t 12 178 205 
E x h i b i t 13 427 511, 527 
E x h i b i t 13A 430 — 

E x h i b i t 13B 430, 432, 832 834 
E x h i b i t 13C (345), 433 511 
E x h i b i t 14 428, 449, 511 — 

E x h i b i t 15 449 511 
E x h i b i t 16 457, 459 511 
E x h i b i t 17 450, 458, 484 511 

E x h i b i t 18 484 511 
E x h i b i t 19 676 764 
E x h i b i t 20 677, 764 764 

E x h i b i t 21 679 764 
E x h i b i t 22 - 1159 
E x h i b i t 23 842 1159 

E x h i b i t 24 844, 846, 1109, 
1156 1159 

E x h i b i t 25 846, 1157 1159 
E x h i b i t 26 1158 1159 

(Continued...) 

STEVEN T. BRENNER, CCR 
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E X H I B I T S (Continued) 

A p p l i c a n t •s (Continued) I d e n t i f i e d Admitted 

E x h i b i t 27 847, 1158 
E x h i b i t 28 (2551), 2626 
E x h i b i t 29 (2554), 2628 

1159 
2629 
2629 

E x h i b i t 30 2626, 2628 2629 
E x h i b i t 31 (admitted on behalf of OGAP) 

2574 
E x h i b i t 32 2095 2096 

E x h i b i t 33 2138 
E x h i b i t 34 ( i d e n t i c a l w i t h 

OGAP E x h i b i t 11) 2827 

2160 

Rebuttal E x h i b i t 
Rebuttal E x h i b i t 
Rebuttal E x h i b i t 

1 4429 
2 4434 
3 4443 

4455 
4455 
4455 

Rebuttal E x h i b i t 
Rebuttal E x h i b i t 
Rebuttal E x h i b i t 

4 4444 
5 4447 
6 4448 

4455 
4455 
4455 

Rebuttal E x h i b i t 7 4448 

* * * 

4455 

I n d u s t r y I d e n t i f i e d Admitted 

E x h i b i t 1 
E x h i b i t 2 
E x h i b i t 3 

1184, 1212 
1187, 1212 

1213 

1216 
1216 
1216 

E x h i b i t 4 
E x h i b i t 5 
E x h i b i t 6 

3527 
3530 
3568 

3528 
3569 
3569 

E x h i b i t 7 
E x h i b i t 8 
E x h i b i t 9 

3815 
3816, 3852 

3852 

3816 
3854 
4400 

E x h i b i t 10 1213, 
E x h i b i t 11 

3749, 3852 
4399, 4419 

3764 
4419, 4420 

(Continued...) 

STEVEN T. BRENNER, CCR 
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E X H I B I T S (Continued) 

I n d u s t r y (Continued) I d e n t i f i e d Admitted 

Rebuttal E x h i b i t 5A 3610 3611 
Page 1 3571 3611 
Page 2 3581 3611 
Page 3 3582 3611 

Page 4 3587 3611 
Page 5 3590 3611 
Page 6 3601 3611 

Rebuttal E x h i b i t 12 (4560) 4685 

* * * 

ConocoPhillips I d e n t i f i e d Admitted 

E x h i b i t 1 4007 4041 
E x h i b i t 2 4011 4041 
E x h i b i t 3 4157 4187 
E x h i b i t 4 4159 4187 

* * * 

OGAP I d e n t i f i e d Admitted 

E x h i b i t 1 1417 1417 
E x h i b i t 2 1489 1490 
E x h i b i t 3 1418, 1420 1486 

E x h i b i t 4 - — 

E x h i b i t 5 1491 1607 
E x h i b i t 6 1491 1607 

E x h i b i t 7 1491 1607 
E x h i b i t 8 1491 1607 
E x h i b i t 9 1492 1607 

E x h i b i t 10 1492 1607 
E x h i b i t 11 1492 1607 
E x h i b i t 12 — 1607 

* * * 

(Continued . . . ) 
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E X H I B I T S (Continued) 

NMCCAW I d e n t i f i e d Admitted 

E x h i b i t 1 1757 1861 
E x h i b i t 2 1758 1861 
E x h i b i t 4 1861 1861 

Rebuttal E x h i b i t 5 4515 -

* * * 

IPANM I d e n t i f i e d Admitted 

E x h i b i t 1 — — 

E x h i b i t 2 - -

E x h i b i t 3 — — 

E x h i b i t 4 3074 3176 
E x h i b i t 5 3121 3176 
E x h i b i t 6 (3065) — 

E x h i b i t 7 (3065) — 

E x h i b i t 8 3161 3176 
E x h i b i t 9 3164, 3168 3176 

E x h i b i t 10 3170 3176 
E x h i b i t 11 - -

E x h i b i t 12 — -

E x h i b i t 13 2749 2951 
E x h i b i t 14 - -

E x h i b i t 15 — — 

E x h i b i t 16 — — 

E x h i b i t 17 - -

E x h i b i t 18 — -

E x h i b i t 19 — — 

E x h i b i t 20 - -

E x h i b i t 21 — -

E x h i b i t 22 i 2961 3012 
E x h i b i t 23 - -

E x h i b i t 24 - -

(Continued...) 
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E X H I B I T S (Continued) 

IPANM (Continued) I d e n t i f i e d Admitted 

E x h i b i t 25 
E x h i b i t 26 
E x h i b i t 27 - -

E x h i b i t 28 - -
E x h i b i t 29 - -
E x h i b i t 30 

E x h i b i t 31 
E x h i b i t 32 3330 3361 
E x h i b i t 3 3 

E x h i b i t 34 - -
E x h i b i t 35 
E x h i b i t 36 

E x h i b i t 37 23 

Rebuttal E x h i b i t A 4470 4471 

A d d i t i o n a l submissions by the D i v i s i o n , not o f f e r e d or 
admitted: 

OCD's Requested Changes t o 9/21/07 proposal, 

e-mail from David Brooks t o K e l l y O'Donnell, 

* * * 

I d e n t i f i e d 

11/7/07 558 

10/22/07 559 

* * * 
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A P P E A R A N C E S 

FOR THE COMMISSION: 

CHERYL BADA 

As s i s t a n t General Counsel 
Energy, Minerals and Natural Resources Department 
1220 South St. Francis Drive 
Santa Fe, New Mexico 87505 

* * * 
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WHEREUPON, the f o l l o w i n g proceedings were had a t 

9:07 a.m.: 

CHAIRMAN FESMIRE: Good morning and welcome t o 

the Wednesday, March 12th, 2 008, meeting of — the s p e c i a l 

Commission meeting of the New Mexico O i l Conservation 

Commission. 

The record should r e f l e c t t h a t the purpose of 

t h i s meeting i s t o continue the d e l i b e r a t i o n s i n Cause 

Number 14,015, the A p p l i c a t i o n of the New Mexico O i l 

Conservation D i v i s i o n f o r repeal of e x i s t i n g Rule 50 

concerning tanks and below grade — p i t s and below grade 

tanks and adoption of new r u l e s governing p i t s , below grade 

tanks, closed loop systems and other a l t e r n a t i v e methods of 

the foregoing, and amending other r u l e s t o make conforming 

changes. 

Let the record r e f l e c t t h a t Commissioners B a i l e y , 

Olson and Fesmire are a l l present and t h a t t h i s i s — t h a t 

the sole purpose of t h i s meeting i s t o address Case Number 

14,015. 

Before we s t a r t , I need t o make sure t h a t the 

people present understand t h a t t h i s i s a d e l i b e r a t i v e 

meeting, t h a t the record i s closed, and t h a t t h e r e w i l l be 

no i n p u t from any par t y other than the Commissioners and 

t h e i r counsel. 

And w i t h respect t o t h a t , I t h i n k Counsel Bada 
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does have something t o say about an occurrence here 

r e c e n t l y . 

MS. BADA: I do. Unfortunately, a l e t t e r was 

sent t o the Commission e a r l y t h i s week, and i t took 

advantage of the Commission c l e r k ' s d i l i g e n c e i n g e t t i n g 

t h i n g s t o the Commission, and i t was a l e t t e r from NMOGA, 

IPANM and the i n d u s t r y committee, which b a s i c a l l y are doing 

t o the Commission. The record was closed a t noon on 

December 14th. Under Commission Rules, nothing else should 

have been submitted t o the Commission. And w h i l e I note 

the p a r t i e s ' attorneys were not l i s t e d on the l e t t e r , I 

c e r t a i n l y hope they were not involved. 

So j u s t l e t me remind everyone t h a t once the 

record i s closed, nothing else can be submitted. 

CHAIRMAN FESMIRE: I also need t o put on the 

record, w h i l e the l e t t e r was d e l i v e r e d t o my o f f i c e , when I 

read the heading and r e a l i z e d what i t was, I d i d not read 

the l e t t e r . Being an attorney, I understood the need t o 

keep the record closed a t t h a t p o i n t and again d i d not read 

the l e t t e r . 

Commissioner Olson, do you have anything t o say 

about t h a t ? 

COMMISSIONER OLSON: Oh, I hadn't read i t . I was 

at other hearings t h a t day and came back f o r the phone 

message from our counsel, so I stuck i t through my Enron 

STEVEN T. BRENNER, CCR 
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document management device, so... 

CHAIRMAN FESMIRE: Commissioner Bada [ s i c ] ? 

MS. BADA: And j u s t c l a r i f i c a t i o n , i n case 

somebody has read i t , please ignore i t . I t cannot be used 

i n the d e l i b e r a t i o n s or your d e c i s i o n . 

CHAIRMAN FESMIRE: With t h a t , I t h i n k i t ' s time 

t o begin the d e l i b e r a t i o n s . 

I'm going t o ask the Commissioners — Counsel 

Bada has gone through and attempted t o include our p o i n t s 

of understanding i n a r e d r a f t of the r u l e . Did everybody 

get a chance t o look a t that? 

COMMISSIONER BAILEY: Yes, and I t h i n k she d i d an 

e x c e l l e n t j o b of capt u r i n g what our i n t e n t was, and I would 

l i k e t o use t h a t as the basis f o r our continued 

d e l i b e r a t i o n s , i f t h a t ' s okay w i t h the other Commissioners. 

CHAIRMAN FESMIRE: That was my i n t e n t i o n too. 

Commissioner Olson, do you have anything t o say 

about t h a t ? 

COMMISSIONER OLSON: Yeah, I don't mind. I guess 

I d i d n ' t — I s t i l l had my s t u f f on the o l d v e r s i o n , so I 

d i d n ' t k i n d of t r a n s f e r some of t h a t over, but I have no 

problem w i t h working through t h a t . 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: Okay, I guess the way t o do i t 

i s t o j u s t s t a r t through. 
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Do you have a copy of counsel 1s — 

COMMISSIONER OLSON: I don't have — d i d n ' t b r i n g 

t h a t w i t h me, so — 

CHAIRMAN FESMIRE: Ed, could you — 

COMMISSIONER OLSON: I can j u s t work through w i t h 

counsel. 

CHAIRMAN FESMIRE: You've got — Counsel i s going 

t o --

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Thank you. 

The f i r s t change t h a t she made was i n the 

d e f i n i t i o n s e c t i o n of 15.17.7: S i g n i f i c a n t watercourse 

means a watercourse w i t h a defined bed and bank, e i t h e r 

named t o a USGS 7-point - — e i t h e r named on a USGS 7.5-

minute quadrangle map or f i r s t - o r d e r t r i b u t a r y of such 

watercourse. 

I t h i n k t h a t p r e t t y a c c u r a t e l y captures the 

change t h a t we wanted t o make t o the d e f i n i t i o n of 

watercourse. 

Commissioner, i s t h a t acceptable t o you? 

COMMISSIONER BAILEY: Yes, i t i s . 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: Yeah. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: I t ' s the same as what we've 
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had i n our p o i n t s of understanding on t h i s . 

CHAIRMAN FESMIRE: Okay. The next change i s i n 

19.15.17.9.D.(2). 

COMMISSIONER OLSON: I wonder i f you wanted t o go 

— j u s t i f there's any comment on the — there was other 

d e f i n i t i o n s as w e l l t h a t were proposed by the D i v i s i o n i n 

t h e i r A p p l i c a t i o n f o r — 

CHAIRMAN FESMIRE: Yeah — 

COMMISSIONER OLSON: — hearing. I don't know i f 

you want t o go through a l l the d e f i n i t i o n s f i r s t or — 

CHAIRMAN FESMIRE: Let's go through i t i n 

order — 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: — and — the d e f i n i t i o n s . So 

i f you've got anything between there and the next one t h a t 

we need t o discuss, please b r i n g i t up. 

COMMISSIONER OLSON: Well, I t h i n k they had a 

number of changes. And the only one, I t h i n k , t h a t was a 

p o i n t of issue f o r the hearing was the below-grade tank 

d e f i n i t i o n , and the i n d u s t r y committee as w e l l i s l o o k i n g 

a t adding a d e f i n i t i o n f o r subgrade tanks as w e l l . 

I d i d n ' t have a problem w i t h the d e f i n i t i o n s as 

presented by the D i v i s i o n except f o r those — there's 

a c t u a l l y a number of them t h a t are changed, but except f o r 

t h a t one issue of contention, I don't t h i n k t h e r e was any 
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testimony o b j e c t i n g t o the others. I t h i n k t h a t ' s p r e t t y 

s t r a i g h t f o r w a r d and j u s t accepting the D i v i s i o n proposals 

t h e r e . 

As f a r as the i n d u s t r y committee's d e f i n i t i o n of 

subgrade tank and below-grade tank, maybe we want t o w a i t 

on t h a t t i l l we get t o the sec t i o n on below-grade tank, 

because i t ' s a l l — i t ' s a l l l i n k e d together. 

CHAIRMAN FESMIRE: Okay — 

COMMISSIONER OLSON: So I j u s t wanted j u s t t o 

p o i n t out, I guess, t h a t there were a l o t of other changes 

t h a t t h e r e were no objections t o a t the hearing. 

CHAIRMAN FESMIRE: Yeah. No, t h a t ' s — t h a t ' s my 

i n t e n t i o n , t o work through i t from f r o n t t o back, and — 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: — anything t h a t you want t o 

b r i n g up a f t e r your d e l i b e r a t i o n s t h a t you need t o change, 

j u s t f e e l f r e e t o b r i n g i t up, please. 

COMMISSIONER OLSON: I t h i n k t h e r e was, though, 

an i n d u s t r y proposal I saw i n t h e i r December 13th f i n a l 

recommendations t h a t was ki n d of a c l a r i f i c a t i o n t o the 

d e f i n i t i o n of p i t t h a t I d i d n ' t have a problem w i t h . 

CHAIRMAN FESMIRE: And what was th a t ? 

COMMISSIONER OLSON: At the end of the d e f i n i t i o n 

of p i t — t h a t was P — 

COMMISSIONER BAILEY: — 3. 
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COMMISSIONER OLSON: — P(3), I b e l i e v e — they 

added some language t h a t the d e f i n i t i o n of p i t doesn't mean 

f a c i l i t i e s s o l e l y f o r the purpose of s a f e t y , and they 

del e t e d the word and, and then have secondary containment 

and storm water or run-on c o n t r o l . I t h i n k t h a t was p r e t t y 

c o n s i s t e n t w i t h a l o t of the discussions a t the hearing, 

and I b e l i e v e OCD d i d n ' t have any o b j e c t i o n s t o excluding, 

you know, stormwater-type containments around tanks and so 

f o r t h . 

So I t h i n k t h a t ' s acceptable, t o accept the 

in d u s t r y ' s a d d i t i o n t o t h a t d e f i n i t i o n . 

CHAIRMAN FESMIRE: Commissioner B a i l e y , do you 

have any problem w i t h t h a t change? 

COMMISSIONER BAILEY: No, I f u l l y support t h a t . 

CHAIRMAN FESMIRE: Okay. Commissioner Olson, 

anything else? 

COMMISSIONER OLSON: I don't know, I was j u s t 

going back t o the d e f i n i t i o n s , then, of subgrade tank and 

below-grade tank. I ' d r a t h e r defer t h a t t i l l we get t o the 

below-grade tank s e c t i o n . 

CHAIRMAN FESMIRE: Okay. So anything up t o 

19.15 - — besides the subgrade tank issue, up t o 

19.15.17.10? Excuse me, 17.9.D.(2)? 

COMMISSIONER BAILEY: That's the next one on my 

l i s t . 
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CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: I t h i n k I a c t u a l l y had 

something before t h a t . Just give me a second. Yeah, i t 

looks l i k e under 19.15.17.8.C — 

CHAIRMAN FESMIRE: I n r e g i s t r a t i o n of subgrade 

tanks? 

COMMISSIONER OLSON: Yeah, and i t ' s a c t u a l l y — I 

be l i e v e i t might be a new — i t ' s a change i n t h e r e t h a t 

i n d u s t r y had proposed f o r the idea t h a t you can submit a 

s i n g l e permit f o r — or you can — you j u s t have the 

a b i l i t y t o issue permits f o r a l l the p i t s and tanks on a 

s i t e under — associated w i t h a s i n g l e APD. I t h i n k t h a t ' s 

c o n s i s t e n t w i t h what's been done i n the past w i t h OCD a t 

other s i t e s and t r y i n g t o , you know, streamline t he 

p e r m i t t i n g process and al l o w i n g f o r e s s e n t i a l l y one 

a p p l i c a t i o n f o r a l l your a c t i v i t i e s , versus s u b m i t t i n g each 

one i n d i v i d u a l l y . 

So I d i d n ' t have a problem w i t h t h a t concept, and 

I t h i n k t h a t ' s the way i t ' s been done i n past p i t r u l e s 

and — 

CHAIRMAN FESMIRE: So under — 

COMMISSIONER OLSON: — I ' d recommend t h a t we 

accept t h a t . 

CHAIRMAN FESMIRE: And t h a t i s — Why don't you 

give me t h a t c i t a t i o n again? 
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COMMISSIONER OLSON: I t looks l i k e they're adding 

r i g h t now under the — 

CHAIRMAN FESMIRE: — the i n d u s t r y proposal? 

COMMISSIONER OLSON: Well, under the D i v i s i o n 

proposal i t doesn't e x i s t , r i g h t , so there would be a new C 

under 19.15.17.8, a new l e t t e r C t h a t would read, a s i n g l e 

permit may be issued f o r a l l p i t s , below-grade tanks and 

closed-loop systems or other Division-approved a l t e r n a t i v e 

methods associated w i t h a s i n g l e PD. 

CHAIRMAN FESMIRE: PD? 

MS. BADA: APD. 

COMMISSIONER OLSON: APD, excuse me. 

CHAIRMAN FESMIRE: APD. 

Commissioner Bailey? 

COMMISSIONER BAILEY: I l i k e i t . 

CHAIRMAN FESMIRE: I do too. Okay Commissioner 

Olson, you're on a r o l l . Let's go. What's your next one? 

COMMISSIONER OLSON: I t h i n k the next t h i n g I see 

i s i n B.(2). 

CHAIRMAN FESMIRE: 9.B.(2)? 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Temporary p i t s ? 

COMMISSIONER OLSON: A c t u a l l y , I had one of my 

own i n 9.B, I guess, j u s t the preface sentence t o — before 

number ( 1 ) . 
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CHAIRMAN FESMIRE: The permit a p p l i c a t i o n s h a l l 

include a d e t a i l e d engineering design plan? 

COMMISSIONER OLSON: A c t u a l l y i t comes down below 

t h a t , then, i n t h a t f i r s t sentence of ( 1 ) . There seemed t o 

be a l o t of confusion a t the hearing about what an 

engineering design plan i s , and i n some cases i t ' s done by 

a r e g i s t e r e d p r o f e s s i o n a l engineer, i n some cases i t ' s not. 

So I t h i n k the key t o what the D i v i s i o n was 

loo k i n g a t was t h a t the items t h a t are constructed are done 

by a r e g i s t e r e d engineer, not — because some of these 

t h i n g s , I questioned t h i s as w e l l , t h a t — you know, 

hyd r o l o g i c r e p o r t , i t doesn't make any sense t h a t an 

engineer i s c e r t i f y i n g a hydrologic — the hydrology and 

geology of a s i t e when t h a t ' s not w i t h i n — maybe w i t h i n 

h i s e x p e r t i s e . 

So j u s t f o r c l a r i f i c a t i o n , I would add a couple 

words i n t h a t sentence so t h a t — under 19.15.17.9.B.(1) i t 

would read, a r e g i s t e r e d p r o f e s s i o n a l engineer s h a l l 

c e r t i f y engineering c o n s t r u c t i o n and design s p e c i f i c a t i o n s 

f o r permanent p i t s . And I t h i n k t h a t ' s the i n t e n t i o n of 

what the D i v i s i o n was looking a t . 

CHAIRMAN FESMIRE: So the h y d r o l o g i c r e p o r t t o a 

r e g i s t e r e d engineer who's q u a l i f i e d , or a h y d r o l o g i s t ? I s 

t h a t what you're t r y i n g t o accomplish? 

COMMISSIONER OLSON: Well, I'm j u s t t r y i n g t o 
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accomplish t h a t a c t u a l l y constructed — engineered, 

constructed f a c i l i t i e s should be designed and constructed 

pursuant t o an engineering plan by a r e g i s t e r e d engineer. 

Other t h i n g s t h a t are i n here r e a l l y don't have much t o do 

w i t h engineering. C l i m a t o l o g i c a l f a c t o r s , hydrology, 

geology, monitoring i n s p e c t i o n plans — some of these 

t h i n g s are not necessarily engineering, i n the p r a c t i c e of 

engineering. 

So I j u s t wanted t o make c l e a r , then, t h a t t h a t 

i s something d i s t i n c t l y d i f f e r e n t . The a c t u a l c o n s t r u c t i o n 

and the s p e c i f i c a t i o n s f o r c o n s t r u c t i o n and design of an 

engineered s t r u c t u r e versus some of these other issues, 

which aren't necessarily engineering — you know, closure 

plan i s n ' t n e c e s s a r i l y an engineering a c t i v i t y . But some 

of these t h i n g s are, so t h a t — The key p o i n t i s t h a t 

t h i n g s t h a t you construct should be done by a r e g i s t e r e d 

engineer and c e r t i f i e d by the — because the r e seemed t o be 

some confusion amongst i n d u s t r y as t o what was r e a l l y being 

r e q u i r e d here. 

CHAIRMAN FESMIRE: Okay, so a r e g i s t e r e d 

p r o f e s s i o n a l engineer s h a l l c e r t i f y engineering, 

c o n s t r u c t i o n and design plans — 

COMMISSIONER OLSON: And design s p e c i f i c a t i o n s , 

and s t r i k e the word plans. 

CHAIRMAN FESMIRE: The engineering — 
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COMMISSIONER OLSON: You s t i l l have an 

engineering design plan, but c e r t a i n p o r t i o n s of i t have t o 

be c e r t i f i e d — the a c t u a l c o n s t r u c t i o n s and s p e c i f i c a t i o n s 

has t o be done by a r e g i s t e r e d engineer. 

CHAIRMAN FESMIRE: I s t h a t not a l i t t l e b i t 

confus- — i s n ' t t h a t more confus- — Well, one of the 

b e n e f i t s of having the whole t h i n g signed o f f by an 

engineer i s t h a t he would be able t o — you know, you'd 

have a p o i n t of r e s p o n s i b i l i t y . But even a l i t t l e b i t 

ambiguous i s — 

COMMISSIONER BAILEY: But I agree w i t h B i l l t h a t 

an engineer does not have the e x p e r t i s e t o sig n o f f on the 

hydro l o g i c r e p o r t s — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — t h a t only a h y d r o l o g i s t 

or c e r t i f i e d p r o f e s s i o n a l g e o l o g i s t , t h a t type of t e c h n i c a l 

expert. I t h i n k he's making a good d i s t i n c t i o n t h a t — 

e x a c t l y what does the engineer sign o f f on, and also he's 

making a d i s t i n c t i o n t h a t the engineer signs o f f on the 

constructed f a c i l i t y , not on the design s t r i c t l y . And I 

t h i n k t h a t ' s very u s e f u l . 

COMMISSIONER OLSON: I k i n d of b r i n g t h i s up 

because a t the Environment Department, e s p e c i a l l y the l a s t 

few years, we've had a l o t of issues w i t h the engineering 

board i n the s t a t e on design and c o n s t r u c t i o n of lagoons 
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and ponds, t h a t t h a t i s the p r a c t i c e of engineering. 

So we have had t o look a t now, ourselves, i n our 

discharge permits, of ensuring t h a t a l l , you know, ponds, 

lagoons, e t cetera, are designed and c e r t i f i e d by a 

r e g i s t e r e d p r o f e s s i o n a l engineer, as w e l l as the a s - b u i l t 

c o n s t r u c t i o n , u s u a l l y afterwards, because those are u s u a l l y 

l a r g e r — l a r g e r - t y p e s t r u c t u r e s than we're going t o have 

here. 

But i t i s a — i t ' s been a major p o i n t w i t h the 

engineering board the l a s t few years about the designs of 

p i t s and lagoons. 

CHAIRMAN FESMIRE: Okay. Should we then t r y t o 

d i v i d e t h i s i n t o two l i s t s , what has t o be signed o f f by a 

r e g i s t e r e d engineer and what has t o be p a r t of the design 

plan? 

COMMISSIONER OLSON: I t h i n k the design plan i s 

okay, because i t i s an o v e r a l l — and maybe i t ' s j u s t the 

t i t l e , because i t says engineering design plan. But the 

key p o r t i o n s of i t are t h a t i t would r e q u i r e c e r t i f i c a t i o n , 

or j u s t the — you know, the — 

CHAIRMAN FESMIRE: Okay, so — 

COMMISSIONER OLSON: — the design, c o n s t r u c t i o n 

s p e c i f i c a t i o n s . 

CHAIRMAN FESMIRE: Okay, a r e g i s t e r e d 

p r o f e s s i o n a l engineer s h a l l c e r t i f y engineering and design 
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s p e c i f i c a t i o n s f o r permanent p i t s — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: Now go w i t h c o n s t r u c t i o n 

also. 

CHAIRMAN FESMIRE: — c o n s t r u c t i o n design — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: — and s p e c i f i c a t i o n — 

COMMISSIONER BAILEY: Sh a l l c e r t i f y s p e c i f i c a t i o n 

— design s p e c i f i c a t i o n and c o n s t r u c t i o n . 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: Yeah. 

CHAIRMAN FESMIRE: And the — then do we need t o 

s t r i k e engineering? The design plan s h a l l i n c l u d e — 

COMMISSIONER OLSON: We could do t h a t , i t doesn't 

— t h a t ' s f i n e w i t h me. 

CHAIRMAN FESMIRE: Commissioner Bailey? 

COMMISSIONER BAILEY: Sure. 

CHAIRMAN FESMIRE: Okay, l e t ' s do i t t h a t way. 

I n 19.15.17.9.B.(1) under permanent p i t s , a r e g i s t e r e d 

engineer s h a l l c e r t i f y engineering, c o n s t r u c t i o n and design 

s p e c i f i c a - — engineering, comma, c o n s t r u c t i o n , comma, and 

design s p e c i f i c a t i o n s f o r permanent p i t s . 

COMMISSIONER BAILEY: I would reverse t h a t — 

COMMISSIONER OLSON: Yeah, I ' d reverse — 
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COMMISSIONER BAILEY: — because design comes 

before c o n s t r u c t i o n . 

COMMISSIONER OLSON: Yeah. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: S p e c i f i c a t i o n s f i r s t , and 

then c o n s t r u c t i o n . 

CHAIRMAN FESMIRE: Okay. And then the design 

pla n , which i s d i f f e r e n t , which includes elements t h a t 

don't have t o be signed o f f by a r e g i s t e r e d engineer s h a l l 

i n clude — How's that? 

MS. BADA: The only t h i n g I would suggest on t h a t 

f i r s t sentence i s , I would say engineering, c o n s t r u c t i o n — 

engineering, design s p e c i f i c a t i o n s and c o n s t r u c t i o n 

contained i n the plan. 

CHAIRMAN FESMIRE: Okay. That would be okay f o r 

me. 

Commissioner Olson? 

COMMISSIONER OLSON: Yeah, do you want t o read 

t h a t again? Just — 

MS. BADA: I would suggest, a r e g i s t e r e d 

p r o f e s s i o n a l engineer s h a l l c e r t i f y engineering, design 

s p e c i f i c a t i o n s and c o n s t r u c t i o n f o r permanent p i t s , as 

contained i n the design plan. 

CHAIRMAN FESMIRE: Could we c a l l i t a p i t p l a n , 

t o be s p e c i f i c ? 
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MS. BADA: C a l l i t anything you want. 

COMMISSIONER OLSON: You could j u s t c a l l i t a 

d e t a i l e d plan, as f a r as I'm — 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: — concerned, take out 

design. Because some of t h i s i s not ne c e s s a r i l y design — 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: — c r i t e r i a , j u s t a d e t a i l e d 

p l a n . 

CHAIRMAN FESMIRE: The d e t a i l e d plan — 

COMMISSIONER OLSON: And so i t would be also i n 

the f i r s t sentence there, t h a t preface t h a t i t w i l l i n c lude 

a d e t a i l e d plan, p e r i o d . 

CHAIRMAN FESMIRE: Okay. Counsel, d i d you get 

a l l t h a t ? 

MS. BADA: Yes. 

CHAIRMAN FESMIRE: Okay, the next issue. 

Everybody's comfortable w i t h the contents of the plan? 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: Uh-huh, yes. 

CHAIRMAN FESMIRE: No changes on temporary p i t s ? 

COMMISSIONER OLSON: A c t u a l l y I t h i n k we need t o 

do the same t h i n g , because i t has engineering design plan 

t h e r e , so you could j u s t say the plan, a plan, under 

temporary p i t s , i n the f i r s t sentence — 
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CHAIRMAN FESMIRE: And the — 

COMMISSIONER OLSON: — and s t r i k e an engineering 

design. 

CHAIRMAN FESMIRE: And the purpose t h e r e i s t o 

not r e q u i r e the r e g i s t e r e d engineer t o sign o f f on each 

pla n ; i s t h a t correct? 

COMMISSIONER OLSON: I t h i n k here, I t h i n k the 

i n t e n t was t h a t they d i d not need a r e g i s t e r e d engineer f o r 

t h i s circumstance. 

CHAIRMAN FESMIRE: Right. There's a second 

paragraph — there's a paragraph i n the middle of t h a t , the 

t h i r d l i n e from the bottom, where i t says an engineering 

design p l a n , so we need t o take engineering and design out 

of t h e r e too? 

COMMISSIONER OLSON: Yes, every place i t reads 

engineering design plan, i t should be replaced w i t h j u s t 

p lan. 

CHAIRMAN FESMIRE: I n B.(2), r i g h t ? 

COMMISSIONER OLSON: I n B.(2), r i g h t . 

COMMISSIONER BAILEY: And t h a t ' s i n the second 

sentence also. 

COMMISSIONER OLSON: Right. 

And j u s t f o r c l a r i f i c a t i o n as t o what, I guess, 

the i n t e n t of the D i v i s i o n was and some of the confusion i n 

i n d u s t r y over what was being asked f o r , I t h i n k where i t 
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says on the t h i r d l i n e , and a hydrologic r e p o r t , I t h i n k 

you j u s t replace t h a t w i t h , and hydrologic data. Because I 

t h i n k what the D i v i s i o n had t e s t i f i e d t o was t h a t they're 

not l o o k i n g f o r a f u l l - b l o w geology and hydrology of the 

s i t e , they're looking f o r s p e c i f i c h y d r o l o g i c data t h a t 

they could use t o evaluate the a p p l i c a t i o n . 

CHAIRMAN FESMIRE: Okay. I s t h a t acceptable, 

Commissioner? 

COMMISSIONER BAILEY: Yes. 

CHAIRMAN FESMIRE: B.(3) — 

COMMISSIONER OLSON: I s t i l l have one other — 

CHAIRMAN FESMIRE: Whoops. 

COMMISSIONER OLSON: — issue t h e r e . 

MS. BADA: A c t u a l l y , i n d u s t r y had proposed 

changes, some a d d i t i o n a l changes, t o B.(2) which you 

probably need t o address. 

COMMISSIONER OLSON: Yeah, and I a c t u a l l y had 

agreed w i t h a couple of issues t h a t the i n d u s t r y brought 

up. I t seemed l i k e i t was j u s t k i n d of tweaking of — 

f i n e - t u n i n g of the language. 

Under the second sentence, they were p l a c i n g the 

word "recommendations", t o f o l l o w a p p l i c a b l e manufacturers' 

recommendations w i t h a p p l i c a b l e manufacturers' 

requirements. 

CHAIRMAN FESMIRE: This i s on B.(2)? 
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COMMISSIONER OLSON: This i s on B.(2). 

CHAIRMAN FESMIRE: I guess I don't see i t . 

Appropriate D i v i s i o n — 

COMMISSIONER OLSON: I t ' s i n the second sentence. 

CHAIRMAN FESMIRE: The plan s h a l l i n c l u d e 

o p e r a t i n g and maintenance procedures, a closure plan and 

hydrogeologic data t h a t provides s u f f i c i e n t i n f o r m a t i o n — 

COMMISSIONER BAILEY: F i r s t sentence, second 

l i n e — 

COMMISSIONER OLSON: No, the f i r s t sentence of — 

the second l i n e of t h a t paragraph where i t j u s t says, 

f o l l o w a p p l i c a b l e — maybe I've got the — yeah, r i g h t 

here, f o l l o w a p p l i c a b l e — 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: — a p p l i c a b l e manufacturers' 

requirements, instead of recommendations. And t h a t ' s — 

you know, I don't see a l o t of d i f f e r e n c e . I f they t h i n k 

t h a t c l a r i f i e s i t , t h a t ' s f i n e w i t h me. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: And then I had a question, 

k i n d o f , about t h e i r a d d i t i o n a l language down i n B.(2) 

about adding some language on compliance w i t h the s i t i n g 

standards, because I t h i n k t h a t was the i n t e n t , as I 

understood i t from the D i v i s i o n ' s testimony, of what they 

were l o o k i n g f o r was, they need t o have the data necessary 
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t o determine what's going on and the p o t e n t i a l impacts i n 

eva l u a t i n g the a p p l i c a t i o n . But I would not s t r i k e the 

language t h a t i n d u s t r y a c t u a l l y s t r u c k , I ' d j u s t add t h a t 

as an a d d i t i o n a l — some a d d i t i o n a l language. 

CHAIRMAN FESMIRE: So i t should read — 

COMMISSIONER OLSON: I'm not sure, i t was j u s t 

k i n d of a question I had w i t h t h a t . You know, t h a t ' s — i t 

seemed t o me from the testimony t h a t the major i n t e n t was, 

you have t o — you're looking a t the p o t e n t i a l e f f e c t s on 

s o i l s , surface water, groundwater, but you're also l o o k i n g 

a t compliance w i t h the s i t i n g c r i t e r i a t h a t are i n 

19.15.17.10. 

So maybe i f we j u s t — you know, i t ' s a 

suggestion, you might j u s t add a t the end of t h e r e , i n 

compliance w i t h the s i t i n g c r i t e r i a . 

COMMISSIONER BAILEY: But I t h i n k i t goes back t o 

the question of r e s p o n s i b i l i t y . Who's e v a l u a t i n g i t ? And 

i f t he i n f o r m a t i o n i s given i n t h i s l i s t under B. 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: I t ' s not i n d u s t r y t h a t ' s 

going t o be eva l u a t i n g the p o t e n t i a l e f f e c t s of s o i l , 

surface water and groundwater, i t ' s the D i v i s i o n t h a t w i l l 

be. So I can understand why t h a t should be s t r u c k , t h a t 

language, because t h a t ' s — 

COMMISSIONER OLSON: Because i t ' s got t h a t r i g h t 
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i n the preface t o t h a t , though. I t ' s t o enable the 

appro p r i a t e D i v i s i o n d i s t r i c t o f f i c e t o evaluate. 

COMMISSIONER BAILEY: — t o evaluate. 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: Right, but i f — t h a t 

language i s not something t h a t i n d u s t r y has t o comply w i t h , 

i t ' s something t h a t the D i v i s i o n has t o determine. And I 

t h i n k i t ' s c l e a r whose r e s p o n s i b i l i t y i t i s . 

MS. BADA: But i t ' s — but they're asking f o r the 

in f o r m a t i o n , and t h a t — 

COMMISSIONER BAILEY: Right. 

MS. BADA: — sentence i s r e q u i r i n g — i t ' s the 

in f o r m a t i o n . 

COMMISSIONER BAILEY: But they're given the 

in f o r m a t i o n up i n the l i s t of B. 

MS. BADA: No, but B applies t o permanent p i t s . 

(1) a p p l i e s t o permanent p i t s , (2) i s f o r temporary p i t s . 

So t h a t l i s t wouldn't apply t o temporary p i t s . 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: I s t h a t — 

COMMISSIONER OLSON: I t h i n k I see — 

COMMISSIONER BAILEY: But i t s t i l l — i t seems 

l i k e i t ' s t r y i n g t o s h i f t the r e s p o n s i b i l i t y , and I t h i n k 

we need t o make i t very c l e a r t h a t i t ' s — 

CHAIRMAN FESMIRE: The operator's — 
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COMMISSIONER BAILEY: — the D i v i s i o n t h a t makes 

the e v a l u a t i o n . And so by e l i m i n a t i n g those — t h a t 

language r i g h t t h e r e , a t in d u s t r y ' s suggestion, we keep the 

l i n e between r e s p o n s i b i l i t i e s c l e a r . 

COMMISSIONER OLSON: I guess I understand what 

you're saying. How would you t h i n k of changing i t ? 

COMMISSIONER BAILEY: Going ahead and d e l e t i n g 

t h a t language t h a t says the a c t u a l and p o t e n t i a l e f f e c t s on 

s o i l s , surface water and groundwater, and keeping 

compliance w i t h the s i t i n g standards of 19.15.17.10. 

COMMISSIONER OLSON: That seems t o me t o — i t 

might be confusing i t even more, because i t seems l i k e then 

the only c r i t e r i a t h a t you're looking a t f o r approval i s 

compliance of the s i t i n g c r i t e r i a and not — and t a k i n g 

away any d i s c r e t i o n f o r p o t e n t i a l e f f e c t s on s o i l s , surface 

water and groundwater. 

COMMISSIONER BAILEY: No, the D i v i s i o n always has 

the r e s p o n s i b i l i t y . 

MS. BADA: But not i f you don't say they do. 

COMMISSIONER OLSON: Right. 

MS. BADA: And what i t i s , i s n o t i f y i n g them. 

This i s the type of inf o r m a t i o n we're going t o need, 

because t h i s i s the determination we have t o make. 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: So the consensus i s , i f 
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Commissioner Bailey agrees, t h a t we do add the compliance 

w i t h s i t i n g standards as recommended by the i n d u s t r y 

committee, but we do not s t r i k e the a c t u a l and p o t e n t i a l 

e f f e c t s of s o i l , surface water and groundwater? 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: I s t h a t — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: — what you intended t o do? 

Okay. I n B.(3), a f t e r l o o k i n g a t the record and 

the recommendations of the p a r t i e s , does anybody have a 

change t h a t they want t o incorporate there? 

COMMISSIONER OLSON: Well, I see the same one we 

had, j u s t from B.(2) above — 

CHAIRMAN FESMIRE: The engineering design plan? 

COMMISSIONER OLSON: No — yeah, i t ' s the 

engineering design plan. Again, i t should be the plan. 

But then again, where i t has ap p l i c a b l e manufacturers' 

recommendations — the i n d u s t r y had suggested a p p l i c a b l e 

manufacturers' recommendations, and — t o be c o n s i s t e n t 

w i t h what we j u s t changed above. 

CHAIRMAN FESMIRE: To requirements? 

COMMISSIONER OLSON: Recommendations should be 

changed t o requirements. 

CHAIRMAN FESMIRE: Okay, and then we've got the 

engineering design plan again i n the second sentence, the 
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plan? 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: And the plan — Because again, 

we're not r e q u i r i n g a — because there's, you know, r e a l l y 

minimum c o n s t r u c t i o n and design r e q u i r e d , we're not 

r e q u i r i n g a p r o f e s s i o n a l engineer l i k e we are r e q u i r i n g i n 

a permanent p i t , r i g h t ? 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: Okay. I s t h a t s a t i s f a c t o r y , 

Commissioner? 

COMMISSIONER BAILEY: Yes. 

CHAIRMAN FESMIRE: B.(4), the i n d u s t r y committee 

and the independents had some recommendations on s i t i n g 

standards, below-grade tanks. Ah, here's the one we 

probably need t o t a l k about. 

An engineering design plan f o r a below-grade tank 

s h a l l use appropriate engineering p r i n c i p l e s . . . 

COMMISSIONER OLSON: I n the f i r s t sentence, I 

t h i n k i t would j u s t be consis t e n t i f we j u s t say a plan. 

CHAIRMAN FESMIRE: Are we not r e q u i r i n g some 

engineering on the below-grade tanks? 

COMMISSIONER OLSON: I don't b e l i e v e t h a t t h a t 

was the testimony of the D i v i s i o n . They only place t h a t 

they looked a t , t h a t I r e c a l l , r e q u i r i n g a r e g i s t e r e d 

p r o f e s s i o n a l engineer, was design of a permanent — 
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CHAIRMAN FESMIRE: That was Mr. Jones — 

COMMISSIONER OLSON: — of a permanent p i t . 

CHAIRMAN FESMIRE: — or Mr. von Gonten? 

COMMISSIONER OLSON: I mean, they have i t i n the 

f i r s t sentence where i t says t h e y ' l l use app r o p r i a t e 

engineering p r i n c i p l e s and p r a c t i c e s , so — but I don't 

r e c a l l t h a t — the D i v i s i o n requesting t h a t t h a t be done by 

r e g i s t e r e d — or c e r t i f i e d by a r e g i s t e r e d p r o f e s s i o n a l 

engineer, unless — unless I s l e p t through t h a t p a r t — 

(Laughter) 

COMMISSIONER OLSON: — because I don't remember 

seeing i t i n the t r a n s c r i p t s e i t h e r . 

COMMISSIONER BAILEY: Because f a r t h e r i n t h a t 

paragraph i t does t a l k about hydrology also and geology. 

COMMISSIONER OLSON: Uh-huh, r i g h t . I t h i n k we 

need t o have some of those same changes we had i n the — 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: — i n the p r i o r b u l l e t s , i n 

( 1 ) , (2) and ( 3 ) , t o be consist e n t language. 

CHAIRMAN FESMIRE: Okay, so the change you're 

proposing — 

COMMISSIONER OLSON: I guess the change I ' d be 

lo o k i n g a t would be t h a t i t ' s c o n s i s t e n t w i t h the previous 

items we j u s t changed, so i t would be r e p l a c i n g t he 

engineering design plan w i t h j u s t a plan, where i t appears 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5140 

w i t h i n B.(4), and then also on the second sentence, about 

midway through, r e p l a c i n g the hydrologic r e p o r t w i t h 

h y d r o l o g i c data, and a t the end of t h a t sentence, a f t e r the 

a c t u a l and p o t e n t i a l e f f e c t s on s o i l s , surface water and 

groundwater, adding and compliance w i t h the s i t i n g c r i t e r i a 

of 19.15.17.10 NMAC, which again was the i n d u s t r y ' s 

c l a r i f i c a t i o n of the i n t e n t . 

CHAIRMAN FESMIRE: Okay. Commissioner B a i l e y , 

are you okay w i t h that? 

COMMISSIONER BAILEY: I'm i n agreement, yes. 

CHAIRMAN FESMIRE: Okay. Okay, the next one we 

have i s 19.15.17.C.(1) through ( 4 ) . The CRI, O i l and Gas 

A c c o u n t a b i l i t y P r o j e c t , C i t i z e n s f o r Clean A i r and Water 

and the i n d u s t r y committee a l l had comments on t h a t one. 

A f t e r reviewing the comments, does anybody see anything 

t h a t we need t o change from the proposal? 

COMMISSIONER OLSON: The only t h i n g I saw was 

under C.(4). I t h i n k the i n d u s t r y comment was t h a t t h a t ' s 

redundant, because the a p p l i c a t i o n already r e q u i r e s a 

closure plan, so why do you need t o repeat i t again i n item 

(4)? So they suggested d e l e t i n g C.(4), and I d i d n ' t have a 

problem w i t h t h a t . I d i d n ' t see — i t looks t o me t o be 

redundant t o the plan t h a t ' s r e q u i r e d , which r e q u i r e s a — 

CHAIRMAN FESMIRE: ~ a closure — 

COMMISSIONER OLSON: — a closure plan already. 
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So i t ' s already there and required as p a r t of the 

a p p l i c a t i o n . I d i d n ' t understand why i t needed t o be 

repeated here. 

COMMISSIONER BAILEY: I agree. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: I t ' s already p a r t of the 

a p p l i c a t i o n r e q u i r e d above. 

CHAIRMAN FESMIRE: Okay. The i n d u s t r y committee 

proposed a — 

MS. BADA: But t h i s i s n ' t — 

CHAIRMAN FESMIRE: Pardon? 

MS. BADA: I t h i n k what may not be c l e a r , though, 

and probably a b e t t e r way t o say i t , i s t h a t a cl o s u r e plan 

i s r e q u i r e d . I don't t h i n k i t ' s ever expressly s t a t e d . 

CHAIRMAN FESMIRE: Sha l l we r e f e r back t o p a r t B? 

COMMISSIONER OLSON: I was lo o k i n g a t p a r t B 

where i t j u s t says, you know, the plan s h a l l i n c l u d e — 

MS. BADA: The permanent — For permanent p i t s i t 

does. Okay, no — 

COMMISSIONER OLSON: No, i t ' s a c t u a l l y i n a l l of 

them, the closure plan i s i n — 

MS. BADA: Yes, I don't t h i n k t h a t — 

COMMISSIONER OLSON: — i n a l l those — 

MS. BADA: — i s necessary. 

COMMISSIONER OLSON: — items, so — 
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CHAIRMAN FESMIRE: Okay,. 

COMMISSIONER OLSON: — i t seemed redundant. 

CHAIRMAN FESMIRE: The i n d u s t r y committee 

proposed a new se c t i o n on subgrade tanks t o be lab e l e d E. 

I s t h i s where we want t o address the subgrade tank issue, 

or s t a r t addressing i t ? 

COMMISSIONER OLSON: I don't know i f you want t o . 

I mean, I — i f i t comes down t o the o v e r a l l d i s c u s s i o n of 

below-grade tanks, maybe we ought t o j u s t w a i t . I k i n d of 

flagged t h a t . I t was i n a couple places, those t h i n g s t h a t 

we need t o come back t o . 

CHAIRMAN FESMIRE: Subgrade tanks. 

COMMISSIONER OLSON: I t ' s p a r t of j u s t the 

general issues of how we're going t o deal w i t h below-grade 

tanks, subgrade tanks, whatever you want t o c a l l them. 

CHAIRMAN FESMIRE: Okay, 17.10.A.(1).(a). The 

i n d u s t r y committee had a d e f i n i t i o n of watercourse, 

distance from watercourse; and CRI commented on the change 

i n depth c r i t e r i a . I t h i n k t h a t t h a t has been addressed — 

a t l e a s t my i n t e r p r e t a t i o n t h a t i t ' s been addressed by the 

changes t h a t we agreed t o i n the p o i n t s of agreement, and 

counsel has i n s e r t e d i t w i t h a blank. 

MS. BADA: I have, because you discussed what you 

wanted t o — No, t h a t i s n ' t the one, t h a t ' s the one d e a l i n g 

w i t h the c a v i t a t i o n . 
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CHAIRMAN FESMIRE: Right. An operator s h a l l not 

loc a t e a temporary p i t or below-grade tank where 

groundwater i s less than 50 f o o t below the bottom of the 

temporary p i t or below-grade tank, and the a d d i t i o n a l 

proposal was, unless the operator i s d r i l l i n g or working 

over a coalbed methane w e l l , and the D i v i s i o n f i n d s t h a t 

the operator's proposed operation w i l l p r o t e c t groundwater 

du r i n g the temporary p i t ' s use and w i l l remove any l i q u i d s 

w i t h i n the temporary p i t w i t h i n — blank — a f t e r t he 

operator completes c a v i t a t i o n . 

MS. BADA: Yes, I need t o know how soon you want 

i t removed. 

And the other t h i n g t h a t needs t o be c l a r i f i e d 

i s , i s i t j u s t d i s t r i c t o f f i c e approval f o r t h a t , or how do 

you want t o handle the approval i n the review? 

CHAIRMAN FESMIRE: This i s p a r t of the exception. 

MS. BADA: Yeah. 

CHAIRMAN FESMIRE: I mean, i t i s — i t i s by 

exception only here. 

COMMISSIONER BAILEY: But the Aztec d i s t r i c t 

f o l k s are so very f a m i l i a r w i t h t h e i r l o c a t i o n s , w i t h t h e i r 

processes, maybe more so than the Santa Fe group, who w i l l 

be overwhelmed w i t h other tasks t o do. I'm w i l l i n g t o l e t 

the Aztec d i s t r i c t f o l k s make t h a t determination. 

COMMISSIONER OLSON: Makes sense t o me. 
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CHAIRMAN FESMIRE: Well, there's a requirement 

here t h a t there's a proposed a f f i r m a t i v e f i n d i n g t h a t the 

operation w i l l p r o t e c t groundwater. Do we want t o put t h a t 

burden on the d i s t r i c t o f f i c e ? 

COMMISSIONER BAILEY: I t h i n k they are the 

appropriate people t o put i t on, because they are t h e r e , 

they are able t o inspect i t a t t h a t time. 

COMMISSIONER OLSON: Uh-huh, r i g h t . I t h i n k i t 

i s — you know, i t i s s p e c i f i c a l l y , then, allowed by the 

d i s t r i c t , as long as they b e l i e v e t h a t i t ' s not going t o 

cause an e f f e c t on groundwater. And they know those 

l o c a t i o n s , I agree, b e t t e r than probably the Santa Fe f o l k s 

do, because they're out there a l l the time. 

COMMISSIONER BAILEY: And they can be the r e t h a t 

day — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — r a t h e r than — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: But we have no content 

requirement i n here? 

MS. BADA: No, t h a t was something t h a t you may 

want t o expand upon. You might want t o look a t (b) where 

i t — approve an a l t e r n a t i v e distance based on the 

operator's demonstration. So you may want s i m i l a r 

language. 
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COMMISSIONER OLSON: I mean, one way you may 

amend i t coming back t o , I t h i n k , was what Commissioner 

Bail e y mentioned e a r l i e r , i s making sure the proof i s on 

the operator, and you might say t h a t where — where i t says 

a f t e r and th e r e , s t r i k i n g t h a t p a r t about the D i v i s i o n 

f i n d s and j u s t saying t h a t the — and the operator 

demonstrates — 

MS. BADA: — t o — 

COMMISSIONER OLSON: — t o the s a t i s f a c t i o n of 

the, you know, appropriate d i s t r i c t o f f i c e t h a t t he 

proposed operation w i l l p r o t e c t groundwater. 

But you're r i g h t , i t doesn't s p e c i f y the types of 

in f o r m a t i o n t h a t they're going t o provide. 

Doesn't the types of i n f o r m a t i o n r e a l l y come i n t o 

B.(2) where i t ' s temporary p i t s ? They have t o provide t h i s 

i n f o r m a t i o n as p a r t of t h e i r a p p l i c a t i o n . You know, the 

hyd r o l o g i c data, the closure plan, o p e r a t i n g , 

maintenance — 

COMMISSIONER BAILEY: — l i n e r specs. 

COMMISSIONER OLSON: — l i n e r specs and a l l t h a t 

other k i n d of s t u f f , so i s n ' t i t already r e q u i r e d , I guess, 

under 19.15.17.9.B.(2)? 

CHAIRMAN FESMIRE: Right, but wasn't the purpose 

t o provide an exception f o r c a v i t a t i o n work? 

MS. BADA: Yes, but there are also exceptions 
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under (b) and (g) of t h a t same sub- — of t h a t same 

paragraph, so i t depends on how you want them t o o b t a i n 

t h a t approval. I t ' s not a question of whether i t ' s an 

exception, i t ' s how i t ' s approved. 

COMMISSIONER OLSON: I t h i n k the language t h a t 

counsel gave us here i s g i v i n g the exception i t s e l f , so — 

and then I l i k e t h a t language about making — you know, the 

demonstration requirement i s — the burden i s upon the 

ap p l i c a n t t o demonstrate t h a t i t ' s not going t o pose a 

problem. 

CHAIRMAN FESMIRE: Okay. So unless the operator 

i s d r i l l i n g or working over a coalbed methane w e l l t h a t 

r e q u i r e s c a v i t a t i o n — Should we include t h a t , or are we 

in t e n d i n g t o make t h i s a broader exemption — exception? 

MS. BADA: No, i t was f o r cav- — 

COMMISSIONER OLSON: I t was f o r c a v i t a t i o n , i s 

what I understood. 

CHAIRMAN FESMIRE: Okay. So unless the operator 

i s d r i l l i n g or working over a coalbed methane w e l l 

r e q u i r i n g c a v i t a t i o n , or r e q u i r i n g — you know, t h i s i s 

always t h e i r o p t i o n , unless — 

COMMISSIONER BAILEY: U t i l i z i n g — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: U t i l i z i n g the c a v i t a t i o n 

method of s t i m u l a t i o n — 
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MS. BADA: What was t h a t l a s t p a r t of t h a t ? 

CHAIRMAN FESMIRE: — c a v i t a t i o n method of 

s t i m u l a t i o n , and the D i v i s i o n f i n d s t h a t the operator's 

proposed operation — i s there a b e t t e r way t o — w i l l 

p r o t e c t — 

MS. BADA: Why don't we say, the D i v i s i o n f i n d s 

based on the operator's demonstration? 

CHAIRMAN FESMIRE: — f i n d s based on the 

operator's demonstration... 

MS. BADA: I should say — t h a t ' s the other 

t h i n g , the D i v i s i o n or the d i s t r i c t o f f i c e . 

CHAIRMAN FESMIRE: I t h i n k we've decided t h a t i t 

ought t o be up t o the d i s t r i c t o f f i c e , d i d n ' t we? 

MS. BADA: Okay. 

CHAIRMAN FESMIRE: Upon an a f f i r m a t i v e showing by 

the operator t h a t i t w i l l not. 

COMMISSIONER OLSON: Uh-huh. And then what k i n d 

of time frame do you want f o r removal of l i q u i d s ? 

CHAIRMAN FESMIRE: There should be minimal l i q u i d 

— Well, I don't know, t h a t ' s not t r u e . 

COMMISSIONER BAILEY: Workover p i t s have t o be 

cleared out w i t h i n two weeks; i s n ' t t h a t r i g h t ? 

COMMISSIONER OLSON: But here they're i n p r e t t y 

shallow groundwater areas, so — 

COMMISSIONER BAILEY: Uh-huh. 
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COMMISSIONER OLSON: — I ' d want something 

s h o r t e r than t h a t . They should be j u s t — they should be 

p r e t t y much t r y i n g t o keep f l u i d s out of i t , throughout i t s 

use because i t ' s so shallow t o groundwater. And they 

obviously might have a d i f f i c u l t time doing t h a t as they're 

a c t u a l l y doing the c a v i t a t i o n , t h a t when they stop they 

should maybe get them out r i g h t away, j u s t do the shallow 

depth t o groundwater. 

COMMISSIONER BAILEY: So s h a l l we say 24 — 

COMMISSIONER OLSON: Twenty-four — 

COMMISSIONER BAILEY: — or 48 hours or something 

l i k e t h a t ? 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: The record i s r e p l e t e w i t h 

evidence t h a t the p r o b a b i l i t y of groundwater e f f e c t depends 

on the l e n g t h of time t h a t the head i s present and, you 

know, the amount of head and s t u f f . 

So there's a r e l a t i v e l y — t h i s i s an operation 

t h a t r e q u i r e s an awful l o t of planning, so — 

COMMISSIONER OLSON: I mean, I don't see why they 

can't do i t w i t h i n 24 hours. You f i n i s h the — by the time 

you complete the c a v i t a t i o n , you've j u s t got t o t r u c k out 

the r e and suck out anything you've got i n t h e r e , so — or 

f l u i d s . 

And I t h i n k the testimony from the — also from 
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the hearing, because I had asked about t h i s a number times, 

i s t h a t these are going t o be a lesser number of s i t e s 

where i t ' s less than 50 f e e t t o water, e i t h e r i n along the 

r i v e r v a l l e y , i n a l o t of t h a t area and — which i s 

e s s e n t i a l l y the former vulnerable areas t h a t e x i s t e d up 

th e r e , which i s a small p o r t i o n of the San Juan Basin t h a t 

occurs up the r e . So most of the operations, the bulk of 

a l l the w e l l s up there, I t h i n k the testimony was, i s t h a t 

they're outside those former vulnerable areas, and t h a t ' s 

where you'd be p o t e n t i a l l y having 50 f e e t t o groundwater or 

le s s , so — so i t ' s a f f e c t i n g a smaller subset t h a t 

shouldn't be a b i g burden t o get i t out q u i c k l y . 

CHAIRMAN FESMIRE: I s there any testimony i n the 

record i n d i c a t i n g how long i t would take an operator t o get 

i n t o the s i t e ? I s there any reason why we can't 

e s s e n t i a l l y make i t immediate or, you know, what i s the 

o i l f i e l d e quivalent of immediate? 24 t o 48 hours? I s . 

t h e r e any testimony i n the record t h a t would keep us from 

doing t h a t ? 

COMMISSIONER BAILEY: I don't t h i n k there's 

anything t h a t t a l k s about the reasonableness of the time. 

COMMISSIONER OLSON: I mean, the r e was testimony 

about d r i l l i n g p i t s , t h a t i f they're l e t t i n g these dry 

out — t h i s i s f o r the longer time frames where we're 

lo o k i n g a t 3 0 days or something l i k e t h a t , but d u r i n g the 
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w i n t e r they may have d i f f i c u l t y g e t t i n g i n t o a l o c a t i o n f o r 

a longer p e r i o d of time, and w e ' l l see t h a t l a t e r on. I 

t h i n k i n d u s t r y had asked f o r 4 5 days instead of 3 0 days, 

because they might have t r o u b l e accessing t h a t . 

But I would t h i n k i f they're doing the 

c a v i t a t i o n , they're there, so — 

CHAIRMAN FESMIRE: That's a good p o i n t . 

COMMISSIONER OLSON: — they should be able t o 

get a t r u c k i n when they're doing the c a v i t a t i o n . 

CHAIRMAN FESMIRE: So I t h i n k the reasoning i s , 

i t should be r e l a t i v e l y immediately, and I t h i n k i n 

o i l f i e l d terms t h a t would be 48 hours. 

But we also need — then we need t o put i n some 

s o r t of exception i f , you know, there i s some testimony 

t h a t , you know, weather shuts them down. And w h i l e they 

may have been able t o get i n t o do the c a v i t a t i o n , they may 

not be able t o get out or get i n t o recover the f l u i d s . 

So my t h i n k i n g would be, w i t h i n 48 hours a f t e r 

the c a v i t a t i o n operation i s completed, unless they have f o r 

due cause shown the d i s t r i c t o f f i c e t h a t i t i s not f e a s i b l e 

f o r them t o get i n and remove those f l u i d s d u r i n g t h a t 

p e r i o d of time. 

I s t h a t — I s t h a t acceptable, Commissioner? 

COMMISSIONER BAILEY: Yes, i t i s . And I'm also 

t h i n k i n g about a l l the mud problems, t h a t they could only 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5151 

get i n du r i n g the e a r l y morning hours when i t ' s frozen over 

r i g h t now. 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: And, you know, i f they can 

show the d i s t r i c t o f f i c e t h a t t h a t i s a problem, the 

d i s t r i c t o f f i c e w i l l be able t o evaluate — 

COMMISSIONER BAILEY: Right. 

CHAIRMAN FESMIRE: — the c o n d i t i o n s and extend 

t h a t f o r a longer period of time. 

COMMISSIONER OLSON: But i t s t i l l should get out 

as soon as they can access i t , because a t t h a t p o i n t . . . 

CHAIRMAN FESMIRE: Okay, t h a t was 10.A.(1).(a). 

Anything else we need t o cover w i t h t h a t ? 

And 10.A.(1).(b), the Independent A s s o c i a t i o n 

asked t h a t the 200 be reduced t o 10 f e e t . 

COMMISSIONER OLSON: I t h i n k we already addressed 

t h a t i n our p o i n t s of understanding from our i n i t i a l 

d iscussions, t h a t we were going t o go w i t h the setback 

distances t h a t were proposed by the D i v i s i o n . 

CHAIRMAN FESMIRE: Right. And CRI had a comment 

on t h e r e , and l i k e I said, I t h i n k t h a t was already taken 

i n t o account when we evaluated the changes i n the p o i n t s of 

understanding. 

The next one I've got i s A . ( 1 ) . ( g ) , and t h i s i s a 
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— ( g ) , and t h i s was a comment by CRI. I t says where 

approval occurs. 

COMMISSIONER OLSON: Where i s t h a t ? I d i d n ' t see 

t h a t i n t h e i r f i n a l December 13th proposal. 

MS. BADA: CRI's was, t h a t should be D i v i s i o n , 

Santa Fe approval, r a t h e r than d i s t r i c t approval. 

COMMISSIONER OLSON: Right. I t h i n k they d i d 

t h a t throughout the document — 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: — t h a t anything t h a t was 

d i f f e r e n t should be done by the Environmental Bureau versus 

the d i s t r i c t o f f i c e . 

CHAIRMAN FESMIRE: Okay, i s th e r e — does the 

Commission see — I t h i n k we're okay w i t h t h a t . Let me — 

I t h i n k we've made the decision on t h a t one. 

COMMISSIONER BAILEY: Leaving i t up t o the 

d i s t r i c t — 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Okay. And ( h ) , the — 

b a s i c a l l y the same. Any — any reason not t o continue from 

t h a t one, A. (1) . (h) ? 

COMMISSIONER BAILEY: No, I t h i n k the d i s t r i c t 

knows the unstable areas b e t t e r . 

CHAIRMAN FESMIRE: Okay, 17.10.A.(2).(a), CRI, 
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less than 50 f o o t . I t h i n k we've — i n our p o i n t s of 

understanding we've already agreed t h a t t h a t i s the 

d i r e c t i o n we want t o go; i s t h a t c o r r e c t ? 

COMMISSIONER BAILEY: Yes. 

COMMISSIONER OLSON: Yes, what I understood. 

CHAIRMAN FESMIRE: As presented. 

COMMISSIONER OLSON: And I t h i n k t h a t came 

through not j u s t CRI, I t h i n k there was other f o l k s l i k e 

the OGAP t h a t thought there shouldn't — w e l l , they thought 

t h e r e shouldn't be anything below 100 f e e t , i f I r e c a l l — 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: — I t h i n k . 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: But I t h i n k what we had 

t a l k e d about before was t h a t we would look a t the 50 — 

using i t as 50 f o o t instead of 100 f e e t . 

CHAIRMAN FESMIRE: Okay, and A . ( 3 ) . ( a ) , the same 

k i n d of arguments, both f o r and again', lessening i t and 

extending i t . But I t h i n k the evidence i s s u f f i c i e n t t o 

support the way i t was proposed. 

COMMISSIONER OLSON: I ' l l put out something t o o , 

and — A c t u a l l y i t comes i n a couple places, I guess I 

missed t h a t . I n A.(1).(c) and i n A . ( 2 ) . ( c ) , where i t t a l k s 

about the setbacks t o schools, h o s p i t a l s , residences, 
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i n s t i t u t i o n s , because I mentioned the issue of what i f 

somebody'd got a business there as w e l l , and they — I 

t h i n k the testimony I heard a t the hearing, when I asked 

about t h a t several times, i t was l i k e , Well, t h a t wasn't 

r e a l l y included here, you could — you know? That t h e r e 

would be no setback from somebody's r e s t a u r a n t or some 

other business. 

I don't know, I — i t j u s t k i n d of makes sense t o 

have some k i n d of a setback from some k i n d of an oper a t i o n 

l i k e t h a t . So I don't know i f you'd want t o in c l u d e t h a t 

here. 

COMMISSIONER BAILEY: Business i s such a broad 

term, though. 

COMMISSIONER OLSON: I know. 

COMMISSIONER BAILEY: I mean — 

CHAIRMAN FESMIRE: A horse s t a b l e — 

COMMISSIONER BAILEY: — t r y i n g t o — 

COMMISSIONER OLSON: I know. 

COMMISSIONER BAILEY: Yeah. 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: I don't t h i n k we had enough 

testimony on how t o d i s t i n g u i s h between businesses. 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: I mean, a r e s t a u r a n t i s one 

t h i n g — 
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COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — a s t a b l e i s another 

t h i n g . 

COMMISSIONER OLSON: Right, or an a g r i c u l t u r a l 

f i e l d could be considered a business — 

COMMISSIONER BAILEY: Yeah. 

COMMISSIONER OLSON: — as w e l l . 

COMMISSIONER BAILEY: So — 

COMMISSIONER OLSON: Okay. 

COMMISSIONER BAILEY: — I don't t h i n k we can do 

t h a t . 

But on (2).(b) and ( 3 ) . ( a ) , do we want t o put i n 

s i g n i f i c a n t watercourse, w i t h i n 3 00 f e e t of a continuously 

f l o w i n g s i g n i f i c a n t watercourse? 

MS. BADA: I t h i n k the proposal was t h a t — 

COMMISSIONER OLSON: Uh-huh. 

MS. BADA: — t h a t they wanted t o use s i g n i f i c a n t 

f o r any other. I t h i n k t h a t was i n d u s t r y ' s suggestion. I 

t h i n k you guys made t h a t determination a t your December 

14th d e l i b e r a t i o n s . 

COMMISSIONER BAILEY: Okay. 

COMMISSIONER OLSON: Yeah, I t h i n k t h e r e was 

agreement t h a t the continuously f l o w i n g was one issue, and 

then what do we do w i t h a l l these other — 

COMMISSIONER BAILEY: Get the arroyos and the 
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g u l l i e s . 

COMMISSIONER OLSON: — arroyos and other types 

of drainages? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Okay. The — I s th e r e any 

question w i t h any of the p r o v i s i o n s or any of the 

pr o v i s i o n s t h a t we've discussed up t o t h i s p o int? Anything 

t h a t we need t o go back and address? Anything t h a t we 

skipped t h a t you want t o t a l k about? 

Okay — 

COMMISSIONER OLSON: I don't t h i n k so. 

CHAIRMAN FESMIRE: — the next one I have i s 

A . ( 3 ) . ( a ) , 10.A.(3).(a). We t a l k e d a l i t t l e b i t about 

t h a t , the 300 f e e t , and I t h i n k t h a t d e c i s i o n has been 

made. 

A . ( 3 ) . ( b ) , and there's been some comment on the 

distance , and I t h i n k the evidence i n the record supports 

the d e c i s i o n t h a t the Commission has made on t h a t . 

The next one t h a t i s on the l i s t i s 10.C, and 

t h a t drew an awful l o t of comment, and we have made some 

changes t h a t I t h i n k address some of those comments. 

The C i t i z e n s , OGAP and CRI want t o s t r i k e the 

se c t i o n . The i n d u s t r y committee and the independents have 

some comments on distance and d e f i n i t i o n . 

We've made these r e v i s i o n s t o be — t h a t I t h i n k 
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conform b a s i c a l l y t o some of the s i m i l a r p r o v i s i o n s i n p a r t 

36. I s my understanding the understanding of the 

Commissioners? 

COMMISSIONER BAILEY: Yes, t h a t we would have 

some consistency of thought between the d i f f e r e n t r u l e s . 

COMMISSIONER OLSON: Well, I t h i n k also t h a t the 

— CRI and OGAP were k i n d of t r y i n g t o — e s p e c i a l l y OGAP 

was l o o k i n g a t there should be no, you know, o n - s i t e 

c losures. That's what the — t h a t ' s one of t h e i r major 

p o i n t s , t h a t they — I mean, every place throughout the 

document they were s t r i k i n g o n - s i t e closure methods. They 

d i d n ' t t h i n k i t ' s appropriate. 

I t h i n k we've ki n d of d e a l t w i t h t h a t already i n 

t r y i n g t o c r a f t ranges of types of closures, whether i t ' s 

the — l a t e r , w i t h the taco system versus the b u r r i t o s 

and — 

CHAIRMAN FESMIRE: Right. 

MS. BADA: The only c l a r i f i c a t i o n I needed i s 

t h a t we had — a t your l a s t — the December 14th 

d e l i b e r a t i o n s , you'd wanted t o use the surface waste 

requirements f o r landfarms and small landfarms, and I j u s t 

had a question. Was i t only f o r — was i t f o r a l l the 

c o n s t i t u e n t s l i s t e d i n — 

CHAIRMAN FESMIRE: I t h i n k the discussion t a l k e d 

about c h l o r i d e s , d i d n ' t i t ? 
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MS. BADA: I t d i d . So I j u s t had a question 

about benzene and TPH and BTEX and whether — t h a t the 

i n t e n t was also t o include those or not? 

CHAIRMAN FESMIRE: That wasn't my i n t e n t . I 

don't know about the other Commissioners? 

COMMISSIONER BAILEY: I t was not your i n t e n t ? 

CHAIRMAN FESMIRE: No, ma'am. 

COMMISSIONER BAILEY: What was your i n t e n t ? Just 

t o — 

CHAIRMAN FESMIRE: The discussion then was j u s t 

t o provide some r e l i e f i n the c h l o r i d e s f o r — you know, t o 

comply w i t h — t o conform t o the Rule 3 6 — the p a r t 36 

decisions t h a t we made on c h l o r i d e s . 

COMMISSIONER OLSON: I was t h i n k i n g of t h a t a 

l i t t l e d i f f e r e n t l y . I was t h i n k i n g we'd apply — t o be 

co n s i s t e n t , apply the c r i t e r i a of — t h a t was i n Rule 36. 

But I was loo k i n g a t BTEX — I was t h i n k i n g of i t i n terms 

of BTEX, TPH, c h l o r i d e , those major i n d i c a t o r s of a 

problem, you know, so — of something t h a t should be a 

problem. 

COMMISSIONER BAILEY: That was my i n t e n t , was t o 

use the same as we had agreed upon f o r the landfarms. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Was t h a t your — ? 

COMMISSIONER OLSON: That was my i n t e n t , was the 
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major — the major c r i t e r i a , which was used a t — a l o t of 

s t u f f the D i v i s i o n has done i n the past, which i s the , you 

know, c h l o r i d e , BTEX and TPH. 

CHAIRMAN FESMIRE: And i s t h a t what has been 

incorporated i n the changes, counsel? 

MS. BADA: Benzene, t o t a l BTEX, TPH and 

c h l o r i d e s . 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: They're a l l the same as the — 

MS. BADA: Yes. 

CHAIRMAN FESMIRE: — p a r t 3 6? 

MS. BADA: Yes. 

CHAIRMAN FESMIRE: Well, t h a t ' s — I guess I'm 

ove r r u l e d on t h a t one. I do see a s i g n i f i c a n t value i n the 

consistency. 

COMMISSIONER OLSON: Well, what I was l o o k i n g a t 

i s , those are the i n d i c a t o r s of e s s e n t i a l l y gross 

contamination. So i f we allow those t o stay on the 

surface, why wouldn't we then allow the same t h i n g s — I 

t h i n k t h a t was what I was looking a t , why wouldn't we allow 

those t o be on the — 

CHAIRMAN FESMIRE: TPH and some of the 

hydrocarbon systems, i f they stay on the surface there's 

s t i l l going t o be some more remediation o c c u r r i n g , whereas 

i f they're included i n a closure, you know, the r e would be 
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no f u t u r e remediation, no change i n the co n c e n t r a t i o n . Am 

I wrong i n — 

COMMISSIONER OLSON: I'm not sure I understand 

t h a t . 

COMMISSIONER BAILEY: There's s o i l i n c o r p o r a t e d 

i n t he m a t e r i a l which would include the b a c t e r i a necessary 

f o r degradation. 

CHAIRMAN FESMIRE: What about the oxygen and 

water necessary? Do you t h i n k the testimony supports the 

idea t h a t t h a t would be a v a i l a b l e , or i s t h a t something we 

need t o consider? 

COMMISSIONER BAILEY: Well, I kept asking about 

the p o t e n t i a l f o r H2S generation — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — and I t h i n k the 

testimony was t h a t there would not be any H2S because of 

the a c t i o n of the oxygen and — 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: Well, I t h i n k t he idea t h a t 

— what I heard from i n d u s t r y i s , they — e s p e c i a l l y i n the 

San Juan Basin, they said, w e l l , they're coming i n and 

they ' r e , you know, blending i t , you know, 3 - t o - l , something 

l i k e t h a t , t o be able t o — j u s t t o make i t — 

CHAIRMAN FESMIRE: To s t a b i l i z e — 

COMMISSIONER OLSON: — t o s t a b i l i z e i t enough 
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anyways. So e s s e n t i a l l y you've got t h i s contaminated s o i l 

mix, i f you want t o t h i n k of i t t h a t way. 

And the way I was t h i n k i n g of i t was, as p a r t of 

our discussions, was t h a t , w e l l , i f we can leave t h a t 

m a t e r i a l a t a landfarm a t those same concentrations, why 

couldn't we j u s t leave t h a t i n a — bu r i e d i n the ground as 

w e l l under the — you know, the taco system or the in- p l a c e 

b u r i a l t h a t i n d u s t r y was proposing. Because t h a t ' s 

c o n s i s t e n t w i t h whatever could be l e f t on the surface. You 

have the same setback requirements on — or same depth-to-

groundwater c r i t e r i a t h a t apply f o r the landfarms. A l l of 

i t ' s e s s e n t i a l l y the same. 

CHAIRMAN FESMIRE: Okay, I'm going t o defer t o 

your e x p e r t i s e on t h a t , and t h i n k t h a t there's an awful l o t 

of value i n consistency, so... 

COMMISSIONER OLSON: I don't t h i n k i t ' s very 

expensive when you're j u s t l o o k i n g a t BTEX, TPH and 

c h l o r i d e . That's not a r e a l expensive a n a l y s i s e i t h e r . 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: And you're okay w i t h t h a t ? 

COMMISSIONER BAILEY: Yes. 

CHAIRMAN FESMIRE: So we're down t o 17.11, are we 

not, design and c o n s t r u c t i o n s p e c i f i c a t i o n s ? 

The f i r s t one t h a t comes up i s , the i n d u s t r y 
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committee recommends t h a t we add subgrade tanks here. 

Operator s h a l l design and construct a p i t , closed-loop 

system, below-grade tank or sump — Oh, t h i s i s p a r t of 

t h e i r changing the — i n c l u d i n g the d e f i n i t i o n of a 

subgrade tank. 

Commissioner Olson, I know you wanted t o defer 

t h i s . I s t h i s something we should defer t o t h a t s e c t i o n 

i t s e l f ? 

COMMISSIONER OLSON: Yeah, we're g e t t i n g close, 

i t ' s only two pages away, below-grade tanks. 

CHAIRMAN FESMIRE: And we're only what? Five 

pages i n t o i t . Boy, we're zipping r i g h t along. 

Why don't we t a l k about t h i s when we get t o the 

subgrade tank issue? 

The same issue arose i n D.(1) where the i n d u s t r y 

committee recommended we add subgrade tanks; and i n D.(2), 

add subgrade tanks; D.(3), add subgrade tanks. And i t says 

— and the Commission had a recommendation here. 

COMMISSIONER OLSON: I'm s o r r y , where are we a t 

again? 

CHAIRMAN FESMIRE: We're a t 11.D.(3). 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: And a l l of those — Like I 

sa i d , I'm going t o h i g h l i g h t those and defer those t o a 

general discussion on subgrade tanks. 
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COMMISSIONER BAILEY: But i n D.(3) — 

CHAIRMAN FESMIRE: D.(3)? 

COMMISSIONER BAILEY: — the r e was the change 

from f i v e f e e t t o four f e e t f o r the top of the fence. 

COMMISSIONER OLSON: Yeah, I had asked q u i t e a 

b i t about — you know, there was — i n my cross-

examination, t h a t you don't see — 

CHAIRMAN FESMIRE: — many f i v e - f o o t — 

COMMISSIONER OLSON: — you don't see f i v e - f o o t 

fences out i n the — i n any of the ranching areas out 

th e r e , so... 

And the idea was, too, t h a t you r e a l l y — 

excluding — I t h i n k they've got your w i l d l i f e and 

l i v e s t o c k , and I guess maybe j u s t f o r d i s c u s s i o n , how f a r 

do you see as t h a t going when you come t o the term 

w i l d l i f e ? Because i f you have a f o u r - s t r a n d barbed-wire 

fence, w e l l , you know, r a b b i t s are w i l d l i f e , t hey're — 

there's a l o t of other t h i n g s t h a t are w i l d l i f e t h a t go 

r i g h t through a f o u r - s t r a n d barbed-wire fence. 

So when I saw f o u r - s t r a n d barbed-wire fence, I 

d i d n ' t r e a l l y see t h a t t h a t ' s excluding w i l d l i f e , you know? 

Elk w i l l go over a f o u r - f o o t fence, t h e y ' l l go over a f i v e -

f o o t fence, you know? So — 

COMMISSIONER BAILEY: And l i z a r d s w i l l go r i g h t 

through anything. 
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COMMISSIONER OLSON: And other t h i n g s w i l l go 

r i g h t through them, r i g h t . 

CHAIRMAN FESMIRE: So where are we going w i t h 

t h i s ? I guess I don't — 

COMMISSIONER OLSON: Well, I don't know, I j u s t 

had a b i g question mark there because I wasn't r e a l 

comfortable w i t h the proposal, because i t seems t o me t h a t 

the proposal i s not excluding w i l d l i f e , i t ' s r e a l l y only 

excluding l i v e s t o c k , so... 

COMMISSIONER BAILEY: And the r e was no testimony, 

because I remember very c l e a r l y asking, What are you 

t a l k i n g about here? Remember, I asked about skinks. 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: So i t ' s a matter o f , how 

can we be s p e c i f i c i n t h i s r u l e , which i s one of the goals 

of the D i v i s i o n , was t o — f o r s p e c i f i c i t y r a t h e r than 

being so general of what the c u r r e n t Rule 50 is? 

MS. BADA: Didn't — 

COMMISSIONER BAILEY: What? 

MS. BADA: Didn't Game and Fish provide s p e c i f i c 

comments on — 

COMMISSIONER BAILEY: But they gave no s p e c i f i c s 

f o r f e n c i n g , they j u s t said w i l d l i f e . 

MS. BADA: No, I mean Game and Fish. Didn't Game 

and Fish provide w r i t t e n comments p r i o r t o the hearing? 
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CHAIRMAN FESMIRE: They t e s t i f i e d a t the 

MS. BADA: No, but I — 

CHAIRMAN FESMIRE: — and they gave comments, 

yes. 

MS. BADA: — w r i t t e n comments. 

COMMISSIONER BAILEY: But they weren't 

s p e c i f i c — 

COMMISSIONER OLSON: I don't t h i n k they were 

s p e c i f i c — 

COMMISSIONER BAILEY: — as t o the kinds of 

fencin g — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — they recommended, even. 

COMMISSIONER OLSON: Because the only way you're 

t r u l y — i f you're going t o take a broad term of w i l d l i f e , 

the only way you're t r u l y going t o exclude them i s t o have 

an enclosed tank. There i s no way t o — or have a r e a l l y 

f i n e fence. 

COMMISSIONER BAILEY: But the r e — we are having 

n e t t i n g t o exclude the b i r d s . 

COMMISSIONER OLSON: Right, which c o n s i d e r i n g , i f 

you look a t a l o t of n e t t i n g and such t h a t ' s gone over, 

e s p e c i a l l y tanks t h a t I've seen, i t would exclude most 

w i l d l i f e as w e l l — 
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COMMISSIONER BAILEY: Yes, i t would. 

COMMISSIONER OLSON: — so — because i t ' s a very 

f i n e mesh, most of t h a t n e t t i n g . 

COMMISSIONER BAILEY: But t o have i t i n D.(3) 

gives no guidance t o D i v i s i o n personnel — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Rachel Jankowitz t e s t i f i e d on 

behalf of the Game and Fish Department, and i n her 

testimony she spoke mostly about reclamation. And her 

comment about fencing was, Fencing as described i n 

19.15.17.11.D w i l l do nothing t o p r o t e c t w i l d l i f e and may 

i n f a c t present an a d d i t i o n a l i n j u r y hazard t o animals 

attempting t o cross the fence. The n e t t i n g requirements 

are b e t t e r , but we don't believe t h a t they are adequate t o 

p r o t e c t b i r d s and migratory b i r d s . 

But there's nothing s p e c i f i c about what design 

she would — 

MS. BADA: I t h i n k she r e f e r r e d i n her w r i t t e n 

comments, but I can't f i n d them. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER BAILEY: Yeah, th e r e were no 

recommendations made by her. 

CHAIRMAN FESMIRE: That's on page 1874 i n the 

record. 

COMMISSIONER OLSON: Because they d i d submit 
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w r i t t e n comments on October 15th. 

CHAIRMAN FESMIRE: Does i t say anything about 

fenc i n g design? 

COMMISSIONER OLSON: Well, they made some 

comments t h a t the barbed w i r e fence described w i l l not 

exclude any form of w i l d l i f e and t h a t a fence intended t o 

exclude l a r g e w i l d l i f e must be constructed of w i r e mesh or 

chain l i n k a t l e a s t e i g h t f e e t high, and then t o exclude 

small w i l d l i f e a fence must be wrapped i n a small mesh 

m a t e r i a l around the bottom, and then t h a t fences don't 

exclude f l y i n g w i l d l i f e . 

And t h e i r issue seemed t o be only w i t h permanent 

i n s t a l l a t i o n s , not w i t h temporary p i t s . They say, i f you 

have any p i t fencing t h a t w i l l not be constructed as they 

describe above, the words " w i l d l i f e " should be removed 

from the f i r s t sentence. 

But they d i d give an i l l u s t r a t i o n of a p a r t i c u l a r 

type of fencing, but they don't s p e c i f i c a l l y recommend i t 

e i t h e r . So t h a t ' s k i n d of a d i f f i c u l t t h i n g t o address 

t h e i r concerns, since they don't a c t u a l l y have a s p e c i f i c 

recommendation. 

I f you come t o t h e i r — the back of t h e i r w r i t t e n 

comments, they do have a l i t t l e document t i t l e d 

Recommendations f o r Constructing Wire Fences f o r Livestock 

and Big Game Habitats. 
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Although they even comment i n t h e i r own document 

t h a t , you know, some areas should be f r e e of fe n c i n g t o 

allow f r e e movement of the game. So I don't t h i n k there's 

any r e a l c l e a r d i r e c t i o n from them on t h i s . 

MS. BADA: I t h i n k what — as c l a r i f i e d , though, 

i s , i f you want t o use a f o u r - f o o t barbed-wire fence, you 

probably shouldn't say w i l d l i f e . 

COMMISSIONER BAILEY: And leave the l a s t 

sentence. I t leaves i t open f o r a d i s t r i c t — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — o f f i c e t o pose 

a d d i t i o n a l requirements according t o the s p e c i f i c 

l o c a t i o n s . 

CHAIRMAN FESMIRE: Yes. So areas l i k e t he sand-

dune l i z a r d area, would the — 

COMMISSIONER BAILEY: Yeah. 

CHAIRMAN FESMIRE: — need t o keep out l i z a r d s be 

addressed? 

COMMISSIONER BAILEY: So we could d e l e t e the word 

w i l d l i f e — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — on the f i r s t sentence, 

but keep t h a t l a s t sentence? 

MS. BADA: What about the f i v e - f o o t ? 

COMMISSIONER BAILEY: Change i t t o f o u r . 
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COMMISSIONER OLSON: Yeah. 

CHAIRMAN FESMIRE: You change t h a t t o f o u r . I 

t h i n k the testimony supports t h a t t h a t should be fo u r f o o t . 

Should we leave t h a t up t o the operator? Because t h a t ' s a 

f o u r - s t r a n d fence. 

MS. BADA: Why don't we say a t l e a s t , a t a 

minimum? 

COMMISSIONER OLSON: Well, i f you have f o u r 

strands between one and four f o o t , t h a t ' s one every f o u r 

f o o t , r e a l l y , so... 

MS. BADA: One f o o t . 

COMMISSIONER OLSON: Or one f o o t — every one 

f o o t you've got a strand. I guess you could put f o u r 

strands a t the top. 

(Laughter) 

MS. BADA: Why don't we say — 

COMMISSIONER OLSON: I t h i n k i t ' s f i n e , j u s t say 

between one and fou r f o o t . I don't — 

MS. BADA: We could say evenly spaced. 

COMMISSIONER OLSON: Uh-huh, yeah. 

CHAIRMAN FESMIRE: Evenly spaced between one and 

fou r foot? That's going t o put you — Well, l e t ' s see. 

COMMISSIONER OLSON: At one f o o t , two f o o t , t h r e e 

f o o t and fou r f o o t . 

CHAIRMAN FESMIRE: Yup. The engineer had t o draw 
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t h a t out. 

(Laughter) 

CHAIRMAN FESMIRE: Okay. So the only change 

we're going t o make t o t h a t i s t o change the f i v e f o o t t o 

fou r f o o t down th e r e , under the testimony on t h a t issue, 

r i g h t ? 

COMMISSIONER BAILEY: And the f i r s t l i n e , 

d e l e t e — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — w i l d l i f e and. 

COMMISSIONER OLSON: Uh-huh. And t h a t way the 

w i l d l i f e issues are covered i f you have a p a r t i c u l a r 

problem i n an area — 

COMMISSIONER BAILEY: I n t h a t l a s t l i n e , yeah. 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: I t could be a l o t of 

d i f f e r e n t t h i n g s . You end up keep having r a b b i t s i n 

something, and probably you need t o do something about 

r a b b i t s versus skinks versus... 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: But i t ' s where the problems 

occur, I t h i n k . 

CHAIRMAN FESMIRE: Okay. E, the Commission had 

some comments on n e t t i n g . I believe they were your 
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comments, Commissioner Bailey. 

COMMISSIONER BAILEY: I was okay w i t h what's 

here. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: I j u s t k i n d of had one 

question t h a t was i n there when i t s a i d , When n e t t i n g i s 

not f e a s i b l e the operator s h a l l r o u t i n e l y i n spect. And 

i t ' s l i k e , what's r o u t i n e l y ? But I don't have a good 

suggestion as t o what t h a t i s . I j u s t don't t h i n k i t ' s — 

i t seems k i n d of d i f f i c u l t t o enforce i f you don't know 

what r o u t i n e i s , r i g h t ? I t ' s j u s t a comment. 

MS. BADA: Also, when do they have t o rep o r t ? 

COMMISSIONER OLSON: Right, and when do they have 

t o r e p o r t i t as well? I t j u s t says t h a t — and r e p o r t i t . 

Well, i s i t reported w i t h — you know, a month l a t e r ? I s 

i t r e ported — 

CHAIRMAN FESMIRE: Well, i f they discovered i t on 

Friday, I t h i n k the maximum time p e r i o d would be the f i r s t 

t h i n g Monday morning, so — 

COMMISSIONER BAILEY: Unless there's a h o l i d a y . 

CHAIRMAN FESMIRE: Unless there's a h o l i d a y . But 

they're going t o have pumpers on l o c a t i o n on most h o l i d a y s . 

No matter what we put i n t h e r e , we're always 

going t o have the argument, No, i t wasn't th e r e yesterday, 

and — 
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COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: — and there's no way t o 

enforce i t i f you leave r o u t i n e l y and no time p e r i o d on the 

r e p o r t . 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: So i n order t o enforce 

something l i k e t h i s , we'd have t o say — Well, what would 

we have t o say? 

MS. BADA: How o f t e n do you want them t o inspect? 

CHAIRMAN FESMIRE: They ought t o have a pumper a t 

a permanent p i t a t l e a s t weekly, even w i t h the SCADA 

systems. 

COMMISSIONER OLSON: But then i n bad weather they 

might not be out there f o r several weeks or — depending on 

i f you can get t o the s i t e . 

COMMISSIONER BAILEY: We could make i t monthly, 

r e p o r t on a monthly basis, because the whole p o i n t of the 

r e p o r t i n g i s t o f i g u r e out a scheme f o r keeping i t from 

happening again. 

CHAIRMAN FESMIRE: Yeah, and I don't — you know, 

i t ' s a r e a l r a r e exception where they're not able t o get t o 

the l o c a t i o n a t l e a s t monthly. Maybe sometimes up i n 

Farmington, but... 

So I t h i n k monthly and then 30 days t o r e p o r t t o 

the d i s t r i c t o f f i c e . That way i f the inspector f i n d s a 
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b i r d , he wait s f o r the f i r s t r e p o r t i n g p e r i o d and then has 

t o do something t o enforce i t . How's th a t ? 

MS. BADA: So s h a l l inspect on a monthly basis 

and r e p o r t w i t h i n 3 0 days of discovery? 

CHAIRMAN FESMIRE: Yes. 

And t h a t leads us t o F.(1). 

Commissioner Bailey, would you be i n t e r e s t e d i n 

t a k i n g a 10-minute break — 

COMMISSIONER BAILEY: Sure. 

CHAIRMAN FESMIRE: — before we s t a r t w i t h the 

next page? 

COMMISSIONER BAILEY: Sure. 

CHAIRMAN FESMIRE: Why don't we reconvene a t 2 0 

t i l l ? 

(Thereupon, a recess was taken a t 10:29 a.m.) 

(The f o l l o w i n g proceedings had a t 10:42 a.m.) 

CHAIRMAN FESMIRE: Let's go back on the record. 

Let the record" t h a t t h i s i s a c o n t i n u a t i o n of 

Case Number 14,015, t h a t a l l Commissioners are present, we 

t h e r e f o r e have a quorum. 

I b e l i e v e — Well, I know f o r sure t h a t we were 

about t o s t a r t on 19.15.17.11.F and the comments t h a t were 

made on t h a t . 

I n F.(1) , the f i r s t comment was from the i n d u s t r y 

committee concerning l i q u i d s : O i l , gas or water t o prevent 
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u n c o n t r o l l e d releases. 

Do we need t o include a more generic l i q u i d s i n 

there? 

COMMISSIONER BAILEY: Gas, comma, l i q u i d s or 

water? 

CHAIRMAN FESMIRE: Or water or other l i q u i d s — 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: — or other l i q u i d s t o prevent 

u n c o n t r o l l e d releases. 

COMMISSIONER OLSON: Yeah, I t h i n k the concern 

i s , you're not going t o contain gas i n the p i t , so... 

CHAIRMAN FESMIRE: Oh, yes, good p o i n t . 

COMMISSIONER OLSON: Maybe i f you j u s t s a i d t o 

ensure the confinement of o i l or gas l i q u i d s or water. 

CHAIRMAN FESMIRE: Of o i l ? 

COMMISSIONER OLSON: Or o i l and gas l i q u i d s — 

CHAIRMAN FESMIRE: The operator — 

COMMISSIONER OLSON: — or water. 

CHAIRMAN FESMIRE: — s h a l l c o n s t r u c t a temporary 

p i t t o ensure the confinement of l i q u i d s t o prevent 

u n c o n t r o l l e d releases. How about j u s t — 

COMMISSIONER BAILEY: C a l l i t l i q u i d s . 

CHAIRMAN FESMIRE: Just c a l l e v e r y t h i n g l i q u i d s . 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: The next i s F.(2). There were 
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two comments, CRI and the independents. 

CRI discussed the — whether or not the a u t h o r i t y 

should be i n the d i s t r i c t or Santa Fe o f f i c e , and the 

independents were concerned w i t h the s l o p i n g and berming. 

Properly constructed foundation and i n t e r i o r 

slope c o n s i s t i n g of a f i r m , u n y i e l d i n g base... 

I — from the evidence presented, I d i d n ' t see 

any reason t o make the s l o p i n g or berming change. 

Commissioner Bailey, d i d you get a d i f f e r e n t 

i n t e r p r e t a t i o n ? 

COMMISSIONER BAILEY: I don't see t h a t we need t o 

add t h a t here. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: Yeah, I d i d n ' t have any 

problem w i t h the language t h a t was proposed by the 

D i v i s i o n . I t seemed t o make sense t o me. 

CHAIRMAN FESMIRE: Okay, so the next issue i s , 

the a p p r opriate D i v i s i o n d i s t r i c t o f f i c e may approve an 

a l t e r n a t i v e t o the slope requirement i f contamination — i f 

the operator demonstrates t h a t i t can c o n s t r u c t and operate 

the temporary p i t i n a safe manner t o prevent contamination 

of f r e s h water and p r o t e c t p u b l i c h e a l t h and the 

environment. 

The argument here was t h a t , you know, again, 

should t h i s determination be made i n the f i e l d or i n the 
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Santa Fe o f f i c e ? 

My i n c l i n a t i o n i s t h a t the f i e l d , where the 

inspe c t o r can a c t u a l l y go out and see the c o n d i t i o n s i n the 

f i e l d , as opposed t o having t o come down from the Santa Fe 

o f f i c e , but I do see the advantage t o making a l l those 

decisions i n the Environment Bureau i n the Santa Fe o f f i c e . 

Does e i t h e r of the Commissioners — 

COMMISSIONER BAILEY: I t h i n k the d i s t r i c t o f f i c e 

i s the appropriate place, because the topography i s going 

t o p l a y a r o l e i n t h i s . And I t h i n k the d i s t r i c t o f f i c e i s 

more aware of what the topography i s a t a s p e c i f i c 

l o c a t i o n . 

CHAIRMAN FESMIRE: Commissioner Olson, would you 

have any problem w i t h l e a ving i t i n the d i s t r i c t o f f i c e ? 

COMMISSIONER OLSON: No, I agree, I t h i n k I 

agreed w i t h the concepts t h a t were presented by the 

D i v i s i o n , t h a t a l l the temporary p i t issues were d e a l t w i t h 

a t the d i s t r i c t o f f i c e l e v e l , so... 

CHAIRMAN FESMIRE: Okay. The next issue i s 

F. (3) . The independents and the i n d u s t r y committee both 

were concerned w i t h the thickness requirement. 

The D i v i s i o n has s p e c i f i c a l l y proposed a 20-mil 

s t r i n g - r e i n f o r c e d LDPE. I t h i n k the testimony presented t o 

us, f o r instance, the testimony from Mr. Bratcher w i t h the 

OCD A r t e s i a o f f i c e concerning the number of f a i l u r e s t h a t 
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he had witnessed i n p i t s t h a t had been — where the l i n e r 

had been p u l l e d up, I believe the testimony was, he 

con s e r v a t i v e l y estimated a t l e a s t 80 percent, and I t h i n k 

there's other testimony before us t h a t i t ' s — t h a t the 12-

m i l l i n e r s t h a t are being used simply aren't s u f f i c i e n t and 

t h a t the 20-mil ought t o be the standard t h a t we adopt. 

I s t here any problem — any discussion from the 

Commissioners? 

COMMISSIONER BAILEY: 20, I t h i n k , had the case 

made f o r i t . 

CHAIRMAN FESMIRE: Okay. Commissioner Olson, i s 

t h a t okay w i t h you? 

COMMISSIONER OLSON: Yeah, I t h i n k t h a t was 

supported by the testimony from the hearing, e s p e c i a l l y our 

l i t t l e demonstrations t h a t were done f o r us on the r i p p i n g 

a b i l i t i e s of d i f f e r e n t l i n e r s and... 

CHAIRMAN FESMIRE: Okay. CRI also r a i s e d the 

issue i n t h i s one about the Santa Fe o f f i c e and the 

d i s t r i c t o f f i c e . 

While I do t h i n k t h a t the — I'm going t o have t o 

check the — Again, CRI i s making the argument t h a t the 

d r a f t i s i n c o n s i s t e n t w i t h other OCC r u l e s , s p e c i f i c a l l y 

the p a r t 3 6 — i t says Rule 36, but I assume they meant 

p a r t 36 r u l e s . And I see the p o i n t , but I t h i n k i t ' s — 

w i t h t h i s respect, the p r o x i m i t y t o the f i e l d and the 
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a b i l i t y t o make a ph y s i c a l i n s p e c t i o n i s probably more 

important than the consistency i t would rec e i v e by b r i n g i n g 

those decisions t o Santa Fe. 

COMMISSIONER BAILEY: I agree. 

CHAIRMAN FESMIRE: F.(4) — 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: I'm so r r y — ? 

COMMISSIONER BAILEY: Do we want t o keep the — 

CHAIRMAN FESMIRE: Do you have something else 

t h a t — 

COMMISSIONER BAILEY: On F.(4), i t says f a c t o r y 

seams. Do we want t o change t h a t t o welded seams? 

CHAIRMAN FESMIRE: Yes, ma'am. I do. 

Commissioner? 

COMMISSIONER OLSON: I t h i n k the D i v i s i o n had 

proposed t h a t the — the l a s t sentence t o be added t o ( 4 ) , 

which — the seams s h a l l be welded, k i n d of covered i t . 

CHAIRMAN FESMIRE: I t h i n k what they're saying 

here i s t h a t the f a c t o r y seams where po s s i b l e — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: — and where f a c t o r y seams 

aren't p o s s i b l e , l i n e r seams w i l l be welded. The i n t e n t i o n 

here i s t o get away from the s t i t c h e d — 

COMMISSIONER BAILEY: Are f a c t o r y seams s t i t c h e d , 

though? 
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CHAIRMAN FESMIRE: Good p o i n t . Do we need t o add 

factory-welded seams? 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Okay. 

The next p r o v i s i o n i s 19.15.17.11.F.(7). Both 

the i n d u s t r y committee and the independents had a comment 

about the use of anchor trenches being, I t h i n k 

s p e c i f i c a l l y , 18 inches deep. 

I t h i n k the testimony of the D i v i s i o n has been 

s u f f i c i e n t t o show t h a t those are a necessary p a r t of the 

design and t h a t they're u s e f u l , and I t h i n k — I t h i n k they 

ought t o be adopted as proposed w i t h the 18-inch 

requirement. 

COMMISSIONER OLSON: I agree. 

COMMISSIONER BAILEY: I won't o b j e c t . 

CHAIRMAN FESMIRE: Okay. The next one i s F.(9). 

The i n d u s t r y committee had some comments on proper s l o p i n g . 

...construct a temporary p i t t o prevent run-on of 

surface water. A berm, d i t c h or other d i v e r s i o n s h a l l 

surround a temporary p i t t o prevent run-on of surface 

water. During d r i l l i n g operations, the edge of the 

temporary p i t adjacent t o the d r i l l i n g r i g i s not r e q u i r e d 

t o have run-on p r o t e c t i o n i f the operator i s using a 

temporary p i t t o c o l l e c t l i q u i d s escaping from the r i g . 

Proper s l o p i n g . The i n d u s t r y committee — 
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COMMISSIONER BAILEY: Which allows topography t o 

be used as p a r t of the p r o t e c t i o n . And I t h i n k t h a t ' s 

reasonable. 

COMMISSIONER OLSON: I don't have a problem w i t h 

t h a t , adding t h a t . 

CHAIRMAN FESMIRE: I don't e i t h e r . I t h i n k the 

phrase "proper s l o p i n g " should probably be added a f t e r a 

comma between the words " d i t c h " and the words "or", used i n 

the phrase "or other d i v e r s i o n s h a l l " . 

The next t h i n g i s OCD's comment on F.(11) 

concerning frees t a n d i n g l i q u i d s . 

Commissioner Olson, do you see what they wanted 

t o change on F . ( l l ) ? 

COMMISSIONER OLSON: Well, they added — the 

D i v i s i o n added a sentence t h a t s t a t e d t h a t t he operator 

s h a l l not allow freestanding l i q u i d s t o remain on the 

un l i n e d p a r t of a temporary p i t used t o vent or f l a r e gas, 

and I t h i n k t h a t was consistent w i t h t h e i r testimony t h a t 

we are a l l o w i n g them t o te m p o r a r i l y use some k i n d of an 

un l i n e d p o r t i o n f o r the purposes of ve n t i n g and f l a r i n g . 

So the key i s , you won't have fre e s t a n d i n g f l u i d s , and they 

should be designed so t h a t they're a c t u a l l y d r a i n i n g the 

f l u i d s out and not keeping them there on an u n l i n e d p o r t i o n 

of a — 

CHAIRMAN FESMIRE: Right, and i t i s a v i o l a t i o n 
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t o have frees t a n d i n g f l u i d s i n the u n l i n e d p o r t i o n of the 

p i t , so I t h i n k t h a t ' s a — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: — t h a t ' s a p r e t t y important 

a d d i t i o n . 

COMMISSIONER OLSON: Uh-huh, I agree. 

CHAIRMAN FESMIRE: So Commissioner B a i l e y , are 

you okay w i t h t h a t one? 

COMMISSIONER BAILEY: Yes, I am. 

CHAIRMAN FESMIRE: Okay. The next one, we jump 

a l l the way down t o 11.G.(5), and the C i t i z e n s f o r Clean 

A i r and Water were requesting some s o r t of — or commenting 

t h a t t h e r e should be some t e s t i n g of the seams. 

They are proposing t h a t the phrase, A s t a b i l i z e d 

a i r pressure of 35 p . s . i . , plus or minus one percent, s h a l l 

be maintained f o r a t l e a s t f i v e minutes, and adding the 

phrase, The operator s h a l l t e s t the seam by e s t a b l i s h i n g an 

a i r pressure between 33 and 3 7 p . s . i . i n the pocket, 

m o n i t o r i n g t h a t the pressure pocket does not change by more 

than one percent during the f i v e minutes a f t e r the pressure 

source i s shut o f f from the pocket. 

Does anybody see a s i g n i f i c a n t d i f f e r e n c e between 

what the OCD has proposed and what the C i t i z e n s f o r Clean 

A i r and Water are proposing? 

COMMISSIONER BAILEY: No. 
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COMMISSIONER OLSON: Well, maybe j u s t as a 

c l a r i f i c a t i o n , the D i v i s i o n ' s proposed language doesn't say 

i t ' s r e a l l y a t e s t . That's k i n d of what i t i s , you're 

t e s t i n g the seams. 

I don't have a problem w i t h the language proposed 

by the New Mexico C i t i z e n s f o r Clean A i r and Water. I 

t h i n k i t ' s e s s e n t i a l l y the same, maybe says i t a l i t t l e 

b e t t e r . 

CHAIRMAN FESMIRE: Commissioner B a i l e y , would — 

COMMISSIONER BAILEY: I'm n e u t r a l . 

CHAIRMAN FESMIRE: I t h i n k I agree w i t h 

Commissioner Olson, i t ' s j u s t a l i t t l e b e t t e r way of saying 

the same t h i n g . 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: On 11.I — 

COMMISSIONER OLSON: Ah, here we are, below-grade 

tanks. 

CHAIRMAN FESMIRE: Yes. I t ' s my o p i n i o n t h a t the 

o b j e c t i v e of the Commission — of the D i v i s i o n i n proposing 

t h e i r changes i s t o make sure t h a t any tank t h a t i s i n the 

ground needs t o be e i t h e r double-walled or inspectable from 

the ground surface, and I t h i n k the problem here has a r i s e n 

because there's a t e c h n i c a l i t y . 

Some of the p i t s , because they're needed t o 

g r a v i t y flow, have a c t u a l l y been set — I mean, some of the 
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tanks have a c t u a l l y been set i n o l d p i t s — a t l e a s t t h i s 

my understanding — and t h a t they need t o be down below 

t h a t grade but t h a t they're s t i l l designed i n such a way as 

t h a t they are inspectable and they are monitorable. 

The t h i n g t h a t we — some of the testimony from 

ConocoPhillips has been t h a t they've spent $125 m i l l i o n t o 

r e t r o f i t t h e i r tanks t o meet t h a t o b j e c t i v e and a design 

t h a t I t h i n k does meet the — the evidence shows, does meet 

the o b j e c t i v e but t h a t would t e c h n i c a l l y f a l l o u t s i d e of 

the new proposed d e f i n i t i o n . 

So what we need t o do i s honor t h a t design, as 

long as i t meets the o b j e c t i v e , and I t h i n k the problem has 

been t h a t anything below grade i s taken t o mean below 

ground, i s taken t o mean buried or p a r t i a l l y b u r i e d , and 

t h a t ' s what we're t r y i n g t o avoid. And I'm l o o k i n g f o r 

somebody t o come up w i t h the best way they t h i n k they have 

of avoiding the problem and s t i l l honoring the work t h a t — 

the design t h a t ConocoPhillips has, which I t h i n k from the 

evidence has proven t o be p r e t t y successful and t o achieve 

the o b j e c t i v e t h a t we're looking a t . 

COMMISSIONER OLSON: I ' d l i k e t o add j u s t t o what 

you're saying, i t wasn't j u s t the ConocoPhillips design. I 

t h i n k Dugan — and maybe Merrion, I'm not sure — had also 

brought up issues f o r t h i n g s t h a t the D i v i s i o n has approved 

under the p r i o r r u l e where i t was a c t u a l l y — the D i v i s i o n 
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was encouraging the i n s t a l l a t i o n of tanks where you can see 

the sides i n a p i t , and a c t u a l l y allowed f o r some designs 

where they had come i n and put a membrane l i n e r down and 

the g r a v e l pad on i t , and the tank on t h a t . So e s s e n t i a l l y 

the tank i s analogous t o an above-ground storage tank, i n a 

way. 

And I t h i n k t h a t was one of the issues t h a t we 

t a l k e d about i n our p o i n t s of agreement, t h a t we should 

allow those systems t h a t were there before, and not have — 

they shouldn't have t o replace or r e t r o f i t those under the 

r u l e , because the D i v i s i o n s p e c i f i c a l l y encouraged them t o 

do t h a t and approved them as w e l l , you know? 

So i t seemed a good idea t o , I guess, f o r lack of 

a b e t t e r word, grandfather those i n and not r e q u i r e t h a t 

they be r e t r o f i t t e d . And I t h i n k t h a t seems ap p r o p r i a t e , 

considering the actions the D i v i s i o n took i n the past f o r 

encouraging those a c t i v i t i e s . 

I n any circumstance, even when they remove them 

they're s t i l l going t o have t o t e s t under them, so w e ' l l 

see i f t h e r e was a problem w i t h them a t t h a t time. But 

there wasn't any r e a l testimony t h a t there's extensive 

groundwater problems from below-grade tanks, so I t h i n k we 

could allow some l a t i t u d e there. 

COMMISSIONER BAILEY: I f u l l y agree. 

CHAIRMAN FESMIRE: How do we do i t ? 
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COMMISSIONER BAILEY: Not change the d e f i n i t i o n . 

COMMISSIONER OLSON: Well — yeah, t h e r e was — 

the one problem I had was w i t h i n d u s t r y ' s proposal t o 

create t h i s new category of subgrade tanks. I t h i n k t h a t 

j u s t confuses the issue even more, because what they're 

l o o k i n g a t i s having t h i s e s s e n t i a l l y subgrade tank t h a t 

doesn't r e a l l y have a p e r m i t t i n g system, and I t h i n k I 

disagree w i t h t h a t . I t h i n k they should a l l be below-grade 

tanks and then having allowances f o r some d i f f e r e n t designs 

t h a t are out the r e . 

The d i f f i c u l t t h i n g was j u s t , there's — we have 

r e a l l y two d i f f e r e n t proposals, I t h i n k . I t r e a l l y j u s t 

comes i n w i t h the i n d u s t r y committee and the December 14th, 

2 007, proposal of the D i v i s i o n . 

I t h i n k also we'd agreed back i n December t h a t we 

would also get r i d of the idea of t h i s k i n d of secondary 

containment where i t ' s l i k e a — w i t h a l e a k - d e t e c t i o n 

system of banding l i n e r s up t o tanks, because they j u s t 

don't work. And there was testimony about t h a t from 

i n d u s t r y r e p r e s e n t a t i v e s t h a t t h a t i s a problem and they've 

always had d i f f i c u l t y keeping f l u i d s out of those. 

So I t h i n k as t o one issue t h a t was i n here j u s t , 

you know, d e l e t i n g t h a t p o r t i o n . I guess when I came 

through and lo o k i n g a t the ind u s t r y ' s — the way they 

s t a r t e d out w i t h proposed language f o r I , t h e i r s seemed t o 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5186 

flow a l i t t l e b i t b e t t e r than the way OCD had s t a r t e d out 

i n t h e i r proposal. 

I t h i n k they gave — I'm lo o k i n g a t attachment A 

of t h e i r December 13th, 2 007, proposal. On page 5 they had 

items 1 through 4, which were k i n d of basic items. Item 1 

was t h a t the below-grade tanks s h a l l be constructed of 

ma t e r i a l s r e s i s t a n t t o the tank's p a r t i c u l a r contents and 

r e s i s t a n t t o damage from the s u n l i g h t . 

And then they moved down i n t o more s p e c i f i c s 

about tanks a f t e r t h a t . I t h i n k — I d i d n ' t r e a l l y have a 

problem w i t h the ones t h a t they proposed. They seemed t o 

be — when I was looking through t h i s , seemed t o be some of 

the same ones t h a t OCD had l i s t e d . They j u s t re-ordered i t 

t o make i t flow a l i t t l e b i t b e t t e r . 

I t h i n k you come down t o — where you have t o 

s t a r t l o o k i n g a t i t i s i n in d u s t r y ' s proposed ( 4 ) , item 

1 . ( 4 ) , and I t h i n k we may need t o expand upon t h a t from 

t h e r e , e i t h e r w i t h a d d i t i o n a l items — I t h i n k i t covers 

the basics t h a t a below-grade tank system s h a l l be e i t h e r a 

double-walled tank or a si n g l e - w a l l e d tank placed w i t h i n a 

geomembrane-lined c o l l e c t i o n system. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: But I guess we need t o 

expand upon t h a t t o cover these other types of systems t h a t 

have been i n s t a l l e d i n the past. And t h i s doesn't 
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s p e c i f i c a l l y get t o some of the d e t a i l s . I t h i n k OCD went 

i n t o more d e t a i l about the Conoco proposal. And I don't 

know i f we necess a r i l y need t o go t o t h a t — f u l l y t h a t 

l e v e l of d e t a i l , but — covering the general concepts of 

i t , but i t ' s e i t h e r i n a system l i k e Conoco had, where you 

can v i s u a l l y inspect the bottom or the p r i o r i n s t a l l e d 

systems t h a t we j u s t t a l k e d about a minute ago. 

CHAIRMAN FESMIRE: Well, do we want t o 

grandfather i n anything t h a t ' s not inspectable or double-

walled? I s there — There was some testimony, mostly from 

Dugan, t h a t they have f a c i l i t i e s out the r e t h a t are not 

double-walled and don't appear t o be — a t l e a s t my 

i n t e r p r e t a t i o n of the testimony was t h a t they were not 

inspectable i n the way t h a t we're t r y i n g t o do. 

COMMISSIONER BAILEY: I t h i n k we can't lose s i g h t 

of what the purpose i s . 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: And i f we keep t h a t purpose 

i n mind, then I t h i n k we can go w i t h what i n d u s t r y has, 

w i t h a few m o d i f i c a t i o n s t o ensure t h a t the purpose t h a t 

the purpose t h a t the OCD — the goal i s going t o be 

reached. 

CHAIRMAN FESMIRE: Okay. So b a s i c a l l y 1.(1) 

through (5) — or (1) through (4) o u t l i n e s the way we want 

to go. 
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I t doesn't address the gr a n d f a t h e r i n g issue t h a t 

we were t a l k i n g about, so how do we address t h a t ? And what 

d i r e c t i o n do we want t o go w i t h t h a t , I guess, i s the f i r s t 

question we ought t o answer? 

COMMISSIONER OLSON: Well, I guess OCD d i d t r y t o 

address t h a t i n t h e i r proposals, because they have some 

issues t h a t come towards t h i n g s t h a t are constructed p r i o r 

t o the e f f e c t i v e date. I don't t h i n k they s p e c i f i c a l l y 

addressed, though, t h i s issue o f , you know, the systems 

t h a t were done w i t h , you know, the l i n e r underneath and 

then set on a l i t t l e — on a pad or whatever, having some 

type of mechanism underneath t o detect leaks, even though 

i t ' s not t e c h n i c a l l y a double- — f u l l y d o u b l e - l i n e d 

system, you know? 

CHAIRMAN FESMIRE: Uh-huh. 

COMMISSIONER OLSON: But I t h i n k i t ' s close 

enough i n meeting t h a t , and i t ' s been approved before, so I 

t h i n k we should have t h a t allowance f o r t h a t . So i t might 

j u s t be a way t o put i n language t h a t , you know, the 

operator of a below-grade tank constructed, you know, p r i o r 

t o the e f f e c t i v e date, and then w e ' l l have t o f i g u r e out 

the exact language. I d i d n ' t w r i t e something out, I j u s t 

have some questions on i t . 

CHAIRMAN FESMIRE: Let's f i g u r e i t out. 

I t h i n k i t ' s okay t o — and I t h i n k i t ' s 
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supported by — Well, I t h i n k i t ' s okay, and i s probably 

supported by the evidence, t o s t a r t w i t h the i n d u s t r y ' s I , 

as i n the o r i g i n a l proposal, and go through the f i r s t f o u r 

t h a t they i n s e r t e d , the f i r s t f o ur subparagraphs t h a t they 

i n s e r t e d : the d e s c r i p t i o n of a below-grade tank's 

r e s i s t a n c e t o the p a r t i c u l a r contents, constructed t o 

prevent overflow and c o l l e c t i o n of surface-water run-on, a 

below-grade tank system s h a l l have a p r o p e r l y constructed 

foundation c o n s i s t i n g of a l e v e l base f r e e of d e b r i s , sharp 

edges or i r r e g u l a r i t i e s t o prevent punctures or cracks t o 

the l i n e r or tank bottom, and a below-grade tank system 

s h a l l c o n s i s t of e i t h e r a double-walled tank w i t h the 

c a p a b i l i t y t o detect leaks or a s i n g l e - w a l l e d tank placed 

w i t h i n a geomembrane-lined c o l l e c t i o n system, or an 

a l t e r n a t i v e system t h a t the appropriate D i v i s i o n d i s t r i c t 

o f f i c e approves based upon the operator's demonstration 

t h a t an a l t e r n a t i v e provides equivalent or b e t t e r 

p r o t e c t i o n . 

To me t h a t ' s an acceptable f i r s t p a r t of i t . 

COMMISSIONER BAILEY: Yes. 

COMMISSIONER OLSON: I agree. 

CHAIRMAN FESMIRE: I don't — I t h i n k the prelude 

t o (5) i s acceptable. They've changed a c i t e here i n 

paragraph (5) t o paragraph ( 3 ) , which I t h i n k i s c o r r e c t . 

The i n s t a l l e d geomembrane l i n e r s h a l l extend above the 
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e x i s t i n g grade. The l i n e r s h a l l c o n s i s t of 2 0-mil LDPE 

l i n e r or an equivalent. 

I t h i n k the evidence has shown t h a t the OCD's 

proposal i s probably necessary, t h a t the 20-mil LLDPE would 

probably not be acceptable f o r t h i s s o r t of heavier use, so 

t h a t p a r t I don't t h i n k t h a t I would accept. But the r e s t 

of p a r t I . ( 5 ) th e r e , I t h i n k , would be acceptable. 

Then we have t o s t a r t — 

COMMISSIONER OLSON: Well, I j u s t thought of a 

problem, though, because t h i s i s coming back t o t h i s 

banding system again, because t h a t ' s what i s i n (5 ) . ( e ) — 

MS. BADA: Uh-huh. 

COMMISSIONER OLSON: — i s t h a t — and t h a t ' s 

j u s t not — the system j u s t doesn't work. You know? I 

mean, i t ' s been — i t was o r i g i n a l l y put out by the 

D i v i s i o n back i n the 19- — somewhere around '85 or '86 as 

an a l t e r n a t i v e method, and then when those t h i n g s had been 

i n s t a l l e d I had a c t u a l l y inspected a l o t of those i n the 

past when I had worked f o r OCD, and almost a l l of them, 

they u s u a l l y had f l u i d i n th e r e , because — 

CHAIRMAN FESMIRE: Condensation. 

COMMISSIONER OLSON: — i t w r i n k l e s up around 

where they band i t t o the tank, r a i n s , and i t j u s t gets i n 

the r e , and i t ' s j u s t d e f e a t i n g the whole purpose. You 

never know what's i n there, unless you a c t u a l l y go and 
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sample i t , what a c t u a l l y the f l u i d i s . And i t j u s t seems -

- i t ' s j u s t k i n d of a f a i l e d system. 

I t h i n k Mr. Wurtz i n h i s testimony — I t h i n k he 

was one t h a t addressed some of t h a t as w e l l , t h a t s a i d t h a t 

they, yes, they've had problems w i t h t h a t and those systems 

haven't worked i n the past. 

CHAIRMAN FESMIRE: So Commissioners, t h i n k t h a t 

we should — t h a t banding should not be a f e a s i b l e way of 

accomplishing the e f f e c t of the double w a l l , then? 

COMMISSIONER BAILEY: Right, I saw the problems 

too. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: Yeah, and I t h i n k we sa i d 

t h a t i n our p o i n t s of understanding as w e l l , we j u s t 

wouldn't — 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: — accept t h a t . 

CHAIRMAN FESMIRE: You're r i g h t . 

So then the only other t h i n g — then b a s i c a l l y we 

would have t o s t r i k e a l l of ( 5 ) , r i g h t ? 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: The next t h i n g we have t o 

address i s the grandfathering issue. How would we do th a t ? 

COMMISSIONER OLSON: Well, I t h i n k there's two 

pa r t s of t h a t . The D i v i s i o n had proposed language f o r 
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g r a n d f a t h e r i n g where i f you d i d n ' t meet the requirements 

t h a t were i n t h i s r u l e , you needed t o e i t h e r b r i n g i t i n t o 

compliance w i t h i t or close i t w i t h i n f i v e years. 

So there was some allowance t h a t was given i n the 

— t h a t the D i v i s i o n was g i v i n g , and some allowance of time 

frames as w e l l , t o k i n d of phase i n the economics of s i t e s 

t h a t d i d n ' t meet some of those requirements. I t h i n k 

t h a t ' s okay, but you'd s t i l l have t o add i n t o t h i s 

p r o v i s i o n s f o r tanks of the ConocoPhillips design or these 

other l i n e r designs t h a t were constructed i n the past. 

CHAIRMAN FESMIRE: Well, I t h i n k t h a t b r i n g s us 

back t o the d e f i n i t i o n of below-grade tank: 

...where a p o r t i o n of the tank's s i d e w a l l i s 

below the surrounding ground surface's e l e v a t i o n of the 

ground surface and not v i s i b l e . 

Can t h i s whole problem be avoided by j u s t saying 

something t o the e f f e c t t h a t — below the immediate ground 

l e v e l , or — I understand the need t o have these tanks 

g r a v i t y - f l o w e d . What we're t r y i n g t o avoid i s any p o r t i o n 

of the tank being buried and allow these other designs as 

long as they're inspectable, as long as they're not i n 

contact. 

COMMISSIONER BAILEY: As long as the s i d e w a l l s 

are v i s i b l e . 

CHAIRMAN FESMIRE: Right. 
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COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: How do we go about saying 

t h a t ? And can we solve i t i n t h i s d e f i n i t i o n alone? 

COMMISSIONER OLSON: I don't t h i n k you deal w i t h 

i t i n the d e f i n i t i o n . I t h i n k the d e f i n i t i o n i s j u s t 

t r y i n g t o t e l l you t h i s i s a below-grade tank. The only 

p o i n t t h a t came up was ind u s t r y ' s concern t h a t , w e l l , i f 

you've got an above-ground storage tank, t h a t maybe i t ' s 

set a l i t t l e b i t lower, how do you measure the ground 

surface elevation? Does t h a t now by d e f i n i t i o n become a 

below-grade tank? That was t h e i r concern i n the 

d e f i n i t i o n . 

CHAIRMAN FESMIRE: Yeah, the problem i s , we're 

t a l k i n g about e i t h e r the general grade of the area or the 

immediate grade i n the depression where a l o t of these 

tanks have been set, where most of these tanks have been 

set — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: — t o get the g r a v i t y f l o w , 

the b e n e f i t s of g r a v i t y flow. 

COMMISSIONER BAILEY: But the determining f a c t o r 

i s whether or not you can see the s i d e w a l l s . 

CHAIRMAN FESMIRE: Right, so can't we j u s t 

address t h a t i n the d e f i n i t i o n ? I t h i n k from the 

testimony, the i n d u s t r y f o l k s are concerned t h a t i n 
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attempting t o — you know, the d e f i n i t i o n of grade. I s i t 

the general grade around there or, l i k e I s a i d , the 

immediate grade? Can't we address i t w i t h a change t o the 

d e f i n i t i o n ? 

MS. BADA: Couldn't you j u s t add the "and not 

v i s i b l e " back in? 

COMMISSIONER OLSON: The problem t h a t comes i n 

w i t h t h a t then, and why t h a t was i n there before — 

CHAIRMAN FESMIRE: Uh-huh. 

COMMISSIONER OLSON: — was, because i f i t was 

v i s i b l e , then even i f i t ' s a below-grade tank i t ' s not 

considered a below-grade tank and t h e r e f o r e doesn't need t o 

be pe r m i t t e d . 

And t h a t ' s a hole i n the regs r i g h t now, t h a t 

t h e r e i s n ' t a p e r m i t t i n g of those tanks, because the sides 

are v i s i b l e . They're not considered a below-grade tank, 

and they're not r e q u i r e d t o be permanent. And i t was an 

i n c e n t i v e t h a t was b u i l t i n there, a d m i t t e d l y , t o t r y t o 

get f o l k s t o put i n tanks. But I t h i n k p a r t of what we had 

i n our p o i n t s of understanding i s , we agreed those t h i n g s 

need t o be permi t t e d — 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: — but how do we deal w i t h 

the v i s i b l e aspect? I agree, there needs t o be some k i n d 

of a d i s t i n c t i o n f o r , you know, having v i s i b l e w a l l s . I t ' s 
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k i n d of a simple — very simple leak d e t e c t i o n . You see i f 

something i s leaking. 

MS. BADA: I t h i n k you put i t i n your design 

standards. 

COMMISSIONER OLSON: That's more of what I was 

t h i n k i n g , i s what counsel i s saying, t h a t you j u s t put i t 

i n your design and c o n s t r u c t i o n c r i t e r i a , t h a t they s t i l l 

— even though i t ' s a tank i n a p i t or a v a u l t w i t h the 

sides exposed i t s t i l l needs t o be per m i t t e d but i t j u s t — 

i t may not need t o meet c e r t a i n requirements — 

CHAIRMAN FESMIRE: So can we not — 

COMMISSIONER OLSON: — on design and 

c o n s t r u c t i o n . 

CHAIRMAN FESMIRE: — change the d e f i n i t i o n of 

subgrade tank t o , you know, w i t h any p o r t i o n b u r i e d so t h a t 

i t ' s not — so t h a t the sidewalls are not v i s i b l e , and 

then — 

MS. BADA: No, because then you exempt i t out. 

COMMISSIONER OLSON: Then you would exempt them 

out. 

CHAIRMAN FESMIRE: But also, i s n ' t i t time t h a t 

we — maybe we need t o r e g i s t e r those — r e q u i r e 

r e g i s t r a t i o n f o r a l l subgrade tanks. 

MS. BADA: Well then, t h a t would be the approach, 

t o have a subgrade — t o d i f f e r e n t i a t e between below-grade 
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tanks and subgrade tanks. 

COMMISSIONER BAILEY: Which i s where i n d u s t r y ' s 

d e f i n i t i o n s come i n . They have the subgrade tanks, where 

the bottom must also be v i s i b l e f o r i n s p e c t i o n , and w i t h 

the below-grade tanks the sides are not v i s i b l e . 

So there i s usefulness i n having the two 

d e f i n i t i o n s , one f o r below-grade tanks and one f o r subgrade 

tanks. Below-grade tanks, the w a l l s are not v i s i b l e . 

Subgrade tanks, such as those i n the o l d p i t s , the sides 

are v i s i b l e . So i t might be u s e f u l t o look again a t t h e i r 

d e f i n i t i o n s and see i f they're t a k i n g care of the problem 

t h a t you're t a l k i n g about now. 

COMMISSIONER OLSON: I j u s t d i d n ' t l i k e c r e a t i n g 

another d e f i n i t i o n . We already have t h i s d i s t i n c t i o n 

between below-grade tanks and sumps, and then c r e a t i n g 

another type of tank, t o me, j u s t seemed problematic. I 

mean, they should a l l be permitted except f o r the sumps, 

which i s t h e — smaller l i t t l e t h i n g s . 

CHAIRMAN FESMIRE: Which i s what the r u l e — I 

don't know t h a t anybody proposed a change i n t h a t , d i d 

they? I don't remember. 

COMMISSIONER OLSON: Well, I t h i n k — 

MS. BADA: I t h i n k they proposed a r e g i s t r a t i o n . 

COMMISSIONER OLSON: I t h i n k they proposed a 

r e g i s t r a t i o n f o r them and not a p e r m i t t i n g f o r subgrade 
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tanks, was what the i n d u s t r y proposal was l o o k i n g a t . 

That's the way I remember i t . And i t seems t o me they 

should j u s t a l l be permitted, j u s t p a r t of the a c t i v i t i e s 

t h a t comes i n w i t h the APD and j u s t a l l done up f r o n t . 

But you know, I do agree, yeah, there's a 

d e f i n i t e d i s t i n c t i o n , i f the sides are v i s i b l e and, you 

know, these t h i n g s have been approved before and they've 

got the membrane l i n e r or whatever underneath them and you 

can see the sides, I don't have a problem w i t h those. 

COMMISSIONER BAILEY: And they're subgrade. 

COMMISSIONER OLSON: Right. I t h i n k why don't 

you j u s t maybe handle i t as a gra n d f a t h e r i n g under the 

design and c o n s t r u c t i o n , versus create a whole new class of 

tanks t h a t are out there. 

MS. BADA: But I t h i n k — do you want t o allow 

those i n the f u t u r e ? I f you do, then I t h i n k what you do 

i s say, where the sides are v i s i b l e t h i s i s what you mean, 

i f they aren't — 

COMMISSIONER OLSON: Right. 

MS. BADA: — t h i s i s what you — 

COMMISSIONER BAILEY: Uh-huh. So i t could be — 

I mean, you could even come i n t o (4) here where you say a 

below-grade tank system s h a l l c o n s i s t o f , and then you 

could break t h a t i n t o an ( a ) , (b) and (c) i f you wanted t o 

allow f u t u r e systems l i k e t h a t where the sides are v i s i b l e . 
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I mean, I had a question on t h a t i n the below-

grade tanks, you know, f o r — j u s t f o r discussion. Do we 

want t o continue on w i t h new ones l i k e — t h a t are 

constructed l i k e t h a t too, you know, which i s a l i t t l e 

d i f f e r e n t than the Conoco, you know, P h i l l i p s design. 

There's a couple options i n there. 

CHAIRMAN FESMIRE: I t h i n k the o b j e c t i v e i s t o 

make sure t h a t you have a way of d e t e c t i n g leaks. And the 

ConocoPhillips design c l e a r l y does t h a t , a t l e a s t i n my 

understanding of i t . And I t h i n k t h a t ought t o be 

encouraged because i t also keeps these tanks, you know, 

r e l a t i v e l y secure and — I mean, i t ' s j u s t a good way of 

doing i t . 

COMMISSIONER BAILEY: So use i n t o the f u t u r e — 

CHAIRMAN FESMIRE: I have no problem w i t h — 

COMMISSIONER OLSON: I have no problem w i t h t h a t . 

COMMISSIONER BAILEY: — accomplishes the goal 

here, yes. 

COMMISSIONER OLSON: I guess the other question 

i s , do you want t o allow i n t o the f u t u r e the other design 

o f , you know, a l i n e r underneath and p u t t i n g i t on a pad so 

t h a t t e c h n i c a l l y i f i t gets leaks you should see t h i n g s 

coming out t o the side, but you cannot v i s u a l l y inspect the 

bottom? 

Do you want t o j u s t grandfather those i n f o r the 
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e x i s t i n g systems, or do you want t o allow t h a t t o also go 

forward i n the future? I mean, I t h i n k what we're 

discussing here, we c l e a r l y want t o — 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: — grandfather those i n , but 

do we want t o allow more design c o n s t r u c t i o n of those type 

of tanks? I mean, I was k i n d of going e i t h e r way on t h a t , 

you know, so... 

CHAIRMAN FESMIRE: I do have a preference, and I 

t h i n k the evidence w i l l support i t , t h a t the s u p e r i o r i t y of 

the design where you a c t u a l l y have some s o r t of a gap where 

you can inspect the — f o r lack of a b e t t e r word, inspect 

the bottoms, has got a s i g n i f i c a n t value. 

Whether t h a t ' s enough value t o — I don't t h i n k 

i t ' s enough value not t o grandfather i n the systems t h a t 

we've been, and people have spent money t o put i n the new 

systems. 

But from t h i s p o i n t forward, I would t h i n k t h a t 

i t would be more p r o t e c t i v e of the environment a t a 

r e l a t i v e l y l i t t l e detriment t o the operators t o encourage 

the k i n d of f a c i l i t i e s t h a t ConocoPhillips has put i n or 

the k i n d of f a c i l i t i e s where you can a c t u a l l y inspect the 

bottom before f a i l u r e . The problem w i t h l e a v i n g i t on the 

l i n e r i s t h a t , you know, you can — i t has t o f a i l before 

you get — even a minimal f a i l u r e , before you get n o t i c e of 
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t h a t p o t e n t i a l f a i l u r e . 

So I don't know, I would lean towards not doing 

t h a t k i n d of t h i n g i n the f u t u r e but addressing i t as a 

grandfather — you know, as long as the tank i s competent, 

t o leave i t the way i t i s now. 

Commissioner Bailey, you — 

COMMISSIONER BAILEY: So your proposal would be 

t o r a i s e up a l l tanks on some s o r t of p i p i n g or something 

so t h a t m i r r o r s could be used f o r i n s p e c t i o n of the bottom? 

CHAIRMAN FESMIRE: I t h i n k you would have b e t t e r 

c o n t r o l of any p o t e n t i a l release t h a t way, I t h i n k the 

testimony would show t h a t . 

COMMISSIONER OLSON: I t h i n k what he's saying i s , 

t h a t ' s an o p t i o n , because you s t i l l have the o p t i o n of a 

double-bottom — 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: — tank, then, which — 

you're not p h y s i c a l l y being able t o inspect i t , you've j u s t 

got a l e a k - d e t e c t i o n system. 

COMMISSIONER BAILEY: Okay, as long as t h a t i s 

included i n — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — as one of the options. 

CHAIRMAN FESMIRE: Oh, yeah, the — 

COMMISSIONER BAILEY: Okay. 
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CHAIRMAN FESMIRE: — the double-walled tanks 

are — 

COMMISSIONER BAILEY: — are always — 

CHAIRMAN FESMIRE: — an o p t i o n , yeah. 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: So can anybody summarize how 

we're going t o address t h i s , then? 

MS. BADA: Well, I don't know the exact language, 

but t h i s i s my understanding, being h i g h l y n o n t e c h n i c a l , 

t h a t y o u ' l l e i t h e r have double-walled, double-bottomed 

tanks, or y o u ' l l have the ConocoPhillip design i n the 

f u t u r e — 

CHAIRMAN FESMIRE: Or — 

MS. BADA: — and — 

CHAIRMAN FESMIRE: — a f u n c t i o n a l l y 

e q u i v a l e n t — 

MS. BADA: Or a f u n c t i o n a l e q u i v a l e n t . Or — and 

then y o u ' l l grandfather i n the — I t h i n k , l i k e the Dugan 

design and — 

COMMISSIONER OLSON: Uh-huh. 

MS. BADA: — when they have a t h i n one, they 

e v e n t u a l l y replace those, t h e y ' l l be the — 

CHAIRMAN FESMIRE: Right — 

MS. BADA: — one or the other — 

CHAIRMAN FESMIRE: — r i g h t , you've s t i l l got the 
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competence requirements. I f the tanks aren't competent and 

they replace i t , they may have t o go t o the other side. 

COMMISSIONER BAILEY: So no new approvals of t h a t 

design, but no requirement t o remove them a t t h i s time? 

MS. BADA: As long as they're sound. 

COMMISSIONER OLSON: Uh-huh — 

COMMISSIONER BAILEY: Right. 

COMMISSIONER OLSON: — t h a t they are allowed by 

r u l e . 

COMMISSIONER BAILEY: Yes. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: And address the problem from 

t h i s p o i n t forward. 

COMMISSIONER BAILEY: Yeah. 

COMMISSIONER OLSON: And i f they d i d have t o 

replace them, say they leaked, they'd replace them w i t h a 

new design, I guess. 

COMMISSIONER BAILEY: Right, so i t ' s no more 

approvals of the o l d design — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — but no requirement f o r 

removal of them u n t i l — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — they f a i l . 

CHAIRMAN FESMIRE: Right. 
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COMMISSIONER BAILEY: Okay. 

COMMISSIONER OLSON: And then I guess you have 

the other issue f o r t h i n g s t h a t are i n the r e t h a t have been 

i n s t a l l e d t h a t e i t h e r the sides are bu r i e d or they don't 

meet those requirements, then they've got f i v e years t o 

r e t r o f i t them. I t h i n k t h a t ' s what the D i v i s i o n had. So 

there's an allowance t h a t they've got, you know, p l e n t y of 

time t o be able t o f a c t o r the economics of replacement of 

the ones t h a t don't meet those requirements. 

COMMISSIONER BAILEY: They have the banded — 

COMMISSIONER OLSON: And they have the banded 

ones or — 

MS. BADA: — s i n g l e - w a l l b u r i e d . 

COMMISSIONER OLSON: — yeah, s i n g l e - w a l l b u r i e d 

types. 

MS. BADA: Do you want t o c r a f t language, or do 

you want me t o c r a f t language and send i t out t o you? 

COMMISSIONER OLSON: I ' d k i n d of l i k e t h a t , 

because I t h i n k we might have a hard time — 

(Laughter) 

CHAIRMAN FESMIRE: Punt? 

MS. BADA: Okay. 

COMMISSIONER BAILEY: I n the matter of time 

allowed here — 

MS. BADA: Let me make notes t o myself. 
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CHAIRMAN FESMIRE: I t h i n k we're p r e t t y sure 

where we want t o go. I t h i n k the exact language t o get 

ther e i s probably a f u n c t i o n f o r counsel. 

COMMISSIONER OLSON: Uh-huh. Because I t h i n k 

i t ' s k i n d of a — i t ' s r e a l l y a blend of the — 

CHAIRMAN FESMIRE: — the two systems and — 

COMMISSIONER OLSON: — of the two languages, 

w i t h j u s t g e t t i n g r i d of the banded l i n e r tank system, 

because i t doesn't work. 

Because also i n — the one p a r t t h a t might be 

added t o some too, which came out of — i t looks l i k e i t ' s 

r e a l l y i n both proposals, i n d u s t r y ' s and OCD's, was how you 

i n s t a l l t h a t geomembrane l i n e r system. I t h i n k i n (4) 

here, as proposed by i n d u s t r y , i t j u s t says y o u ' l l have 

t h i s geomembrane-lined c o l l e c t i o n system. What we might 

add t o t h a t i s t o — 

MS. BADA: I t h i n k — 

COMMISSIONER OLSON: — some of the language. 

MS. BADA: — from OCD's changes, I t h i n k — 

COMMISSIONER OLSON: Right, yeah, from OCD's 

changes or from — j u s t k i n d of looks l i k e i n d u s t r y ' s — 

MS. BADA: — or ConocoPhillips' testimony — 

COMMISSIONER OLSON: Right. 

MS. BADA: — I t h i n k there's some p r e t t y c l e a r . 

Okay, see i f I've got t h i s r i g h t . I n the f u t u r e , 
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e i t h e r double-walled or equivalent, or ConocoPhillip 

design. Grandfather i n the Dugan-type design, then replace 

upon f a i l u r e . And then anything else t h a t doesn't meet 

those, f i v e years. 

CHAIRMAN FESMIRE: That's my i n t e n t i o n . I s t h a t 

your i n t e n t i o n , Commissioner Bailey? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: Yeah. 

CHAIRMAN FESMIRE: Okay. That was r e l a t i v e l y 

p a i n l e s s . We'll see how long i t takes counsel t o come up 

w i t h the language t o do t h a t . 

The next s e c t i o n i s s e c t i o n J, 11.J. CRI and the 

O i l and Gas A c c o u n t a b i l i t y P r o j e c t — 

COMMISSIONER OLSON: Oh, I j u s t saw something 

t h a t I missed up i n — j u s t a c l a r i f i c a t i o n t h a t I had up 

on H.(1) — or H.(2), excuse me, where i t t a l k s about, you 

know, operator of closed-loop system t h a t uses temporary 

p i t s . Just f o r c l a r i f i c a t i o n , I t h i n k i t should be t h a t 

uses temporary p i t s f o r s o l i d s management, because there's 

not — i f they've got a closed-loop system, i t ' s not f o r 

managing l i q u i d s , i t ' s f o r managing s o l i d s . 

MS. BADA: That was i n H? 

COMMISSIONER OLSON: H.(2) Because the whole 

p o i n t of a closed-loop system i s t o manage your l i q u i d s — 
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MS. BADA: And t h a t was i n H.(2) — 

COMMISSIONER OLSON: — and f l u i d s and your mud. 

MS. BADA: — f o r s o l i d s management? 

COMMISSIONER OLSON: Yeah, and then the temporary 

p i t s are f o r d r y i n g , d r y i n g beds or something l i k e t h a t , 

f o r d e a l i n g w i t h your s o l i d s . They're not f o r — 

CHAIRMAN FESMIRE: Oh, yeah, okay. 

COMMISSIONER OLSON: — not f o r h o l d i n g l i q u i d s . 

So j u s t a c l a r i f i c a t i o n t o add " f o r s o l i d s management" 

a f t e r "temporary p i t s " . 

CHAIRMAN FESMIRE: Okay. Now are we ready t o go 

on t o J? 

Two commentors, CRI and the O i l and Gas 

A c c o u n t a b i l i t y P r o j e c t , asked t h a t the s e c t i o n be s t r i c k e n . 

MS. BADA: I t h i n k t h i s i s an issue you need t o 

decide as f a r as your b u r i a l . 

COMMISSIONER OLSON: Yeah, t h i s f i t s i n t o the — 

you know, t h i s i s the deep-trench b u r i a l , so we hadn't 

resolved t h a t issue under our p o i n t s of understanding. We 

defe r r e d t h a t t i l l t h i s meeting. So i t ' s j u s t a matter of 

how we want t o allow t h a t . 

I t h i n k what we t a l k e d about already was l o o k i n g 

a t the in-place closure, I guess, i f you — i f t h a t ' s the 

way i n d u s t r y had r e f e r r e d t o i t , f o r the s i t e s t h a t meet 

the landfarm c r i t e r i a , based upon, again, depth t o 
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groundwater, the varying c r i t e r i a . And then how do we deal 

w i t h those other s i t e s f o r deep-trench b u r i a l ? And what 

k i n d of l e v e l s are allowed f o r the wastes t h a t go i n t o 

them? We d i d n ' t resolve t h a t . 

COMMISSIONER BAILEY: Do we go taco or b u r r i t o ? 

COMMISSIONER OLSON: Right. 

MS. BADA: And when do you allow i t ? 

COMMISSIONER OLSON: Right. 

MS. BADA: Do you allow i t ? I don't t h i n k t h a t 

was resolved e i t h e r . 

CHAIRMAN FESMIRE: Well, t h a t ' s going t o be a 

p r e t t y lengthy issue. I t ' s 11:30. Does anybody want t o 

break f o r lunch before we s t a r t i n t o i t ? 

COMMISSIONER BAILEY: Sure. 

COMMISSIONER OLSON: That would be a good 

suggestion. 

CHAIRMAN FESMIRE: Okay. What do you say we 

break now f o r lunch and reconvene a t a quar t e r t o one? 

You've got a l i t t l e more than an hour, and w e ' l l see you 

back here. 

(Thereupon, noon recess was taken a t 11:34 a.m.) 

(The f o l l o w i n g proceedings had a t 12:47 p.m.) 

CHAIRMAN FESMIRE: Let's go back on the record. 

Let the record r e f l e c t t h a t we've retu r n e d from 

lunch. I t ' s now a quarter t i l l one o'clock on Wednesday, 
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March 12th. 

The record should also r e f l e c t t h a t t h i s i s the 

c o n t i n u a t i o n of Case Number 14,015, t h a t Commissioners 

Olson, Bailey and Fesmire are a l l present, t h a t we do have 

a quorum, and t h a t we w i l l p i c k up where we l e f t o f f . 

The next issue before us was 19.15.17.11.J, and 

t h a t i s the se c t i o n on deep trench b u r i a l f o r cl o s u r e . 

This i s a remnant of the o r i g i n a l proposal t h a t 

had a 100-mile radius f o r t r a n s p o r t i n g waste and was 

intended t o be used outside of t h a t 100-mile r a d i u s . The 

Commission has decided t h a t the 100-mile ra d i u s i s not 

something t h a t we want t o use i n t h i s r u l e , and t h e r e f o r e 

we have t o decide what t o do w i t h deep-trench b u r i a l . 

P h i l o s o p h i c a l l y , I t h i n k we need t o make c l e a r 

t h a t the idea behind t h i s i s , i n most cases, t o d i g and 

haul the waste and remove i t from where i t ' s l o c a t e d . That 

having been sa i d , there are some s i t u a t i o n s where o n - s i t e 

b u r i a l may be necessary and may be acceptable, but not very 

many. And I t h i n k the t h i n g t h a t we need t o do i s make 

sure t h a t whatever p r o v i s i o n we make f o r o n - s i t e deep-

tr e n c h b u r i a l , t h a t f o l k s understand t h a t i t i s intended t o 

be an exception, and a r a t h e r r a r e exception, t o proper 

di s p o s a l of the waste. 

Commissioner Bailey, have you got anything t o say 

on that ? 
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COMMISSIONER BAILEY: I t h i n k we should look f o r 

consistency and alignment w i t h the surface waste management 

f a c i l i t i e s , because i t seems c o n t r a d i c t o r y t o allow waste 

w i t h surface waste f a c i l i t i e s , but t o not allow b u r i a l of 

waste a t temporary p i t s , smaller volumes, and I t h i n k i t 

a l l depends on what's i n i t and what's the depth t o water. 

CHAIRMAN FESMIRE: So how are we going t o 

s t r u c t u r e t h a t ? Commissioner Olson, do you have any 

thoughts before I — 

COMMISSIONER OLSON: Well, I s t i l l have a, I 

guess, long-standing disagreement. I t h i n k t h a t t h e r e 

should be surface owner approval. I could see 

circumstances where we'd allow i t , you know, j u s t based on 

the — pure l y the, you know, p o t e n t i a l environmental 

impacts. I j u s t s t i l l k i n d of maintain t h a t i t ' s a 

l a n d f i l l i n g , and i t should be — have surface owner 

approval f o r i t . 

But i n terms of what could be allowed i n terms 

f o r environmental p r o t e c t i o n s , there's a l o t of i n t e r e s t i n g 

i n f o r m a t i o n t h a t was given t o us from testimony on the 

l e v e l s of contaminants t h a t would go i n t o deep-trench 

b u r i a l . I t h i n k a l l the modeling t h a t was done was based 

on the 50-foot depth t o groundwater, but I s t i l l t h i n k t h a t 

the 50- t o 100-foot depth t o groundwater i s shallow 

groundwater. I don't l i k e the idea of deep-trench b u r i a l 
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i n those area. 

So over 100 f o o t t o groundwater, I can see t h a t . 

And I t h i n k t h a t ' s also more co n s i s t e n t w i t h the surface 

waste management r u l e , because t h a t ' s where those types of 

f a c i l i t i e s are permitted, i s f o r depths of gre a t e r than 100 

f e e t t o groundwater. So I t h i n k over t h a t , I t h i n k we can 

make some allowances f o r t h a t . 

The — I guess the issue comes i n , then, as t o 

what l e v e l s of contaminants we would allow. And the most 

i n t e r e s t i n g t h i n g I found — and I saw t h a t again i n going 

back through the t r a n s c r i p t s — was t h a t the i n d u s t r y ' s 

proposal, when you s t a r t e d looking a t t h e i r modeling — and 

I questioned t h a t p r e t t y e x t e n s i v e l y when Dan Stephens, Dr. 

Stephens, t e s t i f i e d t h a t h i s model uses 50-foot mixing 

zone, and when you a c t u a l l y took i t t o 10 f o o t , 

c o i n c i d e n t a l l y you came up w i t h 250 p a r t s per m i l l i o n of 

the SPLP leachate, which equates t o about 5000 p a r t s per 

m i l l i o n t o t a l c h l o r i d e s . 

And Dr. Thomas, in d u s t r y ' s r e p r e s e n t a t i v e , was 

h i g h l y s t r e s s i n g using SPLP and TCLP leachate methods f o r 

determining what's posing a t h r e a t . And the l e v e l t h a t you 

would look a t there i s a 20 - f o l d d i l u t i o n again, so you 

e s s e n t i a l l y end up w i t h the same number of what he's saying 

i s p r o t e c t i v e of 5000 t o t a l c h l o r i d e s , or 250 by SPLP. 

So I was ki n d of wondering i f we could look a t 
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a l l o w i n g up t o e s s e n t i a l l y 250 pa r t s per m i l l i o n or 

mi l l i g r a m s per l i t e r of SPLP c h l o r i d e l e v e l s i n t h e r e , and 

e s s e n t i a l l y i t ' s lower than what OCD had proposed, but i t 

s t i l l seems t o me e n t i r e l y c o n s i s t e n t w i t h a l l the i n d u s t r y 

testimony on t h i s . 

CHAIRMAN FESMIRE: Okay, so i f I understand what 

you're saying c o r r e c t l y , i s t h a t we should be able t o all o w 

deep-trench b u r i a l by exception under c e r t a i n c o n d i t i o n s , 

and some of those co n d i t i o n s are, f o r instance, the 250 

l i m i t t h a t we're t a l k i n g about. 

COMMISSIONER OLSON: And greater than 100 f e e t . 

CHAIRMAN FESMIRE: And greater than 100 f e e t 

depth t o groundwater. 

MS. BADA: Can I ask a question? How does t h a t 

r e l a t e t o the o n - s i t e b u r i a l where you have g r e a t e r than 

100 feet? 

COMMISSIONER OLSON: I t ' s a c t u a l l y — you're 

l e a v i n g a higher l e v e l . I t h i n k what we're l o o k i n g a t f o r 

the in-place b u r i a l i s the landfarm c r i t e r i a , which i s 1000 

of t o t a l c h l o r i d e s — 

CHAIRMAN FESMIRE: A f t e r 100 f e e t — below 100 

f e e t . 

COMMISSIONER OLSON: Right, or above 100 f e e t . 

MS. BADA: No, below. 

CHAIRMAN FESMIRE: Below 100 f e e t . 
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MS. BADA: I t ' s more than 100 f e e t . 

COMMISSIONER BAILEY: I t ' s 500 — 

MS. BADA: — 100, which i s the 500. 

COMMISSIONER OLSON: Right, and then i f i t ' s — 

MS. BADA: — greater than 100 — 

COMMISSIONER OLSON: — greater than 100 f e e t , 

i t ' s 1000 c h l o r i d e s under the landfarming c r i t e r i a . And so 

t h i s would allow, then, an ex t r a 4000 m i l l i g r a m s per l i t e r 

of c h l o r i d e s t o go i n f o r deep-trench b u r i a l . So I t h i n k 

everybody — a l l the testimony t h a t was the r e acknowledged 

t h a t i t was j u s t a matter of time before the l i n e r s f a i l , 

you know, whether i t ' s 100 years or 50 years or — 

CHAIRMAN FESMIRE: — 270 — 

COMMISSIONER OLSON: — 250 years, whatever. 

There was a l o t of ranges i n there, but a l l the testimony 

was t h a t those are going t o f a i l e v e n t u a l l y . 

Dr. Thomas was r e a l l y strong on pushing leachate 

and saying t h a t , Look, i f i t can't generate the leachate 

i t ' s not going t o pose a t h r e a t . 

So t h i s i s g i v i n g t h a t allowance of a higher 

l e v e l , but s t i l l when i t does f a i l the leachate t h a t should 

be generated r e a l l y shouldn't pose a problem. So I k i n d of 

l i k e t h a t concept. I t ' s a l i t t l e b i t of a blend of what 

i n d u s t r y had done and OCD too, so — 

CHAIRMAN FESMIRE: Are you t a l k i n g about i t as an 
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exception or — 

COMMISSIONER OLSON: As an exception by r u l e . I t 

would be allowed by — you know, as an exception by r u l e . 

MS. BADA: So why would you have a d i f f e r e n t one 

f o r o n - s i t e b u r i a l and deep-trench b u r i a l , I guess i s what 

I'm not understanding? They're both over 100 f e e t . 

COMMISSIONER OLSON: Right, but there's a — 

MS. BADA: They're both assuming the l i n e r w i l l 

not l a s t , so how i s i t d i f f e r e n t ? 

COMMISSIONER OLSON: Because the i n - p l a c e b u r i a l , 

or the taco system, which doesn't have a top l i n e r a t t h a t 

p o i n t , i s done t o the same standards t h a t we'd al l o w 

m a t e r i a l t o be l e f t a t on the surface. So i t ' s assuming 

t h a t i t ' s r e a l l y remediated and i t ' s k i n d of okay. 

The deep-trench b u r i a l would allow an a d d i t i o n a l 

4000 p a r t s , c e r t a i n l y , of c h l o r i d e t o be l e f t i n s i t e , but 

now i t would need t o be capped because t h i s has a higher 

l e v e l of contaminants, and i t ' s — 

MS. BADA: But how does the cap change what's 

going down? I guess t h a t ' s what I'm not understanding. 

COMMISSIONER OLSON: I t keeps moisture out of 

t h a t and has less of a p o t e n t i a l , then, f o r generation of 

leachate. That's k i n d of the way I look a t i t . I t ' s 

m a t e r i a l t h a t we wouldn't allow t o be l e f t under 

landfarming scenario on the surface, so i t should have an 
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a d d i t i o n a l l a y e r of p r o t e c t i o n . That's a t l e a s t the l o g i c 

I was t h i n k i n g . 

MS. BADA: Are you looking a t a d i f f e r e n t s o i l 

cover, or i s i t j u s t the l i n e r i t s e l f ? 

COMMISSIONER OLSON: I t ' s the e n t i r e — I see the 

e n t i r e c o n s t r u c t i o n scenario t h a t OCD gave f o r i t being 

b u r i e d a minimum of — you know, whatever, fo u r f e e t below 

the surface or three f e e t . 

CHAIRMAN FESMIRE: I n proposal — i n the J p a r t 

of — 

COMMISSIONER OLSON: I n J. 

CHAIRMAN FESMIRE: — the proposal. 

COMMISSIONER OLSON: So — but I looked a t — 

r i g h t now everybody's looking a t the l i m i t a t i o n of a 

r e l a t i v e l y high l e v e l . I looked a t the OCD l e v e l , and 

a c t u a l l y even the i n d u s t r y l e v e l , they're t a l k i n g about 

e s s e n t i a l l y i n d u s t r y ' s l e v e l i s 70,000 p a r t s per m i l l i o n 

c h l o r i d e , OCD's i s 100,000. That's e s s e n t i a l l y untreated 

waste t h a t ' s going i n t o i t . 

So t h i s would make an allowance t h a t t h e r e i s 

some treatment t h a t ' s going on, because i t ' s got t o meet 

t h i s l e v e l , and i t s t i l l — i t ' s high enough t h a t i t 

warrants a d d i t i o n a l p r o t e c t i o n s f o r p r o t e c t i n g u n d e r l y i n g 

groundwater. 

COMMISSIONER BAILEY: Cheryl, I t h i n k your 
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confusion l i e s — the o n - s i t e closure has lesse r amounts of 

the n a s t i e s . 

MS. BADA: No, I'm j u s t not understanding the 

d i f f e r e n c e between the two, because — maybe i t ' s my 

misunderstanding of the in-place b u r i a l , but my 

understanding was, you have four f o o t of cover t h e r e or 

two, so I j u s t don't see — I guess I'm not understanding 

the d i f f e r e n c e . 

COMMISSIONER OLSON: The d i f f e r e n c e i s i n the 

c o n s t r u c t i o n of the c e l l t h a t ' s allowed. So you're 

a l l o w i n g — you're a c t u a l l y — i t ' s the d i f f e r e n c e between 

— I guess the d e s c r i p t i o n i s the taco and the b u r r i t o , you 

know? You've got e s s e n t i a l l y an open-top t h i n g t h a t ' s 

l e f t , because t h a t ' s the same m a t e r i a l t h a t could j u s t 

r e s i d e a t the surface under a landfarm — 

MS. BADA: And j u s t — you're r e l y i n g on the 

l i n e r then? 

COMMISSIONER OLSON: Not r e l y i n g on the l i n e r i n 

— i t ' s j u s t being allowed t o be l e f t i n place. 

MS. BADA: No, but you're r e l y i n g on the l i n e r 

f o r deep-trench b u r i a l then. 

COMMISSIONER OLSON: You're r e l y i n g on — 

a c t u a l l y , you're r e l y i n g on a top l i n e r t o help shed — 

MS. BADA: That's what I'm asking, you're r e l y i n g 

on the l i n e r — 
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COMMISSIONER OLSON: — f l u i d — 

MS. BADA: — not the s o i l , because t h a t depth — 

my understanding was, t h a t was the i n t e n t i o n no matter what 

you d i d , you have four f o o t of cover. 

COMMISSIONER BAILEY: Deep-trench b u r i a l does not 

mean bur i e d deeper, probably. 

COMMISSIONER OLSON: No, i t ' s probably the same 

depth, t h a t ' s the way I'm loo k i n g a t i t . Because the key 

i s — and t h i s has been a problem on even ones t h a t have 

been done i n place i n the past, they're done i n place near 

the surface, e s p e c i a l l y i n the southeast, and then y o u ' l l 

see a number of s i t e s where — I've seen a number of those 

where l a t e r on the p l a s t i c i s there a t the surface, and 

i t ' s j u s t shredded and a l l over, and c a t t l e are choking on 

p l a s t i c and everything. 

So t h a t — i t i s an issue, so i t does need t o be 

at a depth below the surface, j u s t so you don't have 

surface e a t i n g p l a s t i c . 

But I don't see the depth of b u r i a l as r e a l l y a 

l o t d i f f e r e n t , i t ' s j u s t — one's c a l l e d deep-trench, 

versus i n - p l a c e . 

CHAIRMAN FESMIRE: One has a new l i n e r too. I 

mean, you've got a replacement l i n e r . 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: So b a s i c a l l y what you're doing 
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i s proposing the adoption of J as proposed by the OCD, 

r i g h t ? 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: And under what c o n d i t i o n s 

would they be allowed t o do t h i s ? Because — 

COMMISSIONER OLSON: And t h a t comes i n l a t e r i n 

the closure requirements, then, I b e l i e v e , where — 

COMMISSIONER BAILEY: Depending on the l e v e l of 

contaminants, r i g h t ? 

COMMISSIONER OLSON: The l e v e l of contaminants 

t h a t are allowed t o go f o r t h a t scenario. 

CHAIRMAN FESMIRE: Okay, so what we're saying i s , 

t h a t i s a discussion f o r a l a t e r p e r i o d , r i g h t ? But we're 

p r e t t y much i n tune w i t h the idea t h a t t h e r e i s a need f o r 

J, t h a t i t w i l l be done as an exception, i n an exception 

process, and we're t o t a l k about the c o n d i t i o n s f o r doing 

i t when we get t o the closure requirements, r i g h t ? 

COMMISSIONER OLSON: Right, t h i s i s — J i s j u s t 

saying t h a t i f you do i t , t h i s i s how you c o n s t r u c t i t . 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: That's a l l i t ' s r e a l l y 

saying. 

CHAIRMAN FESMIRE: Commissioner Ba i l e y , i s 

t h a t --

COMMISSIONER BAILEY: That's f i n e . 
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CHAIRMAN FESMIRE: — acceptable t o you? Okay. 

COMMISSIONER OLSON: So I guess — w e l l , I have 

one — maybe a c l a r i f i c a t i o n , and I guess i t ' s down on 

J . ( 9 ) , j u s t t o k i n d of c l a r i f y t h a t a l i t t l e b i t . I t says, 

The operator s h a l l i n s t a l l a geomembrane cover over the 

excavated m a t e r i a l . I would cross o f f excavated and j u s t 

put waste, because i t ' s r e a l l y the waste m a t e r i a l i n the 

l i n e d t r e n c h , j u s t t o c l a r i f y t h a t . 

CHAIRMAN FESMIRE: That change i s acceptable t o 

me. 

Commissioner Bailey? 

COMMISSIONER BAILEY: Fine. 

CHAIRMAN FESMIRE: Okay. Before we go much 

f a r t h e r there were two other issues, one i n J.(4) and the 

i n d u s t r y committee objected t o the m i l t h i c k n e s s , which 

I ' l l bet was 20 — yes, the 20-mil s t r i n g - r e i n f o r c e d . 

Their recommendation was 12. I t h i n k i t would go along 

w i t h the other decisions t h a t we've made today and be 

pursuant t o the evidence presented a t the hearing t h a t the 

12-mil or less than 20-mil has not been an acceptable, and 

t h a t we need t o s t i c k w i t h the 20-mil f o r consistency and 

s u f f i c i e n c y of p r o t e c t i o n ; i s t h a t — 

COMMISSIONER BAILEY: I t h i n k we're a l l i n 

agreement w i t h t h a t . 

CHAIRMAN FESMIRE: Commissioner Olson? 
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COMMISSIONER OLSON: Yeah, I would concede i t . I 

guess — I don't know, there's times I thought t h a t maybe 

i t should be 3 0-mil, because t h a t ' s c o n s i s t e n t w i t h the 

land — e s s e n t i a l l y the way we're doing them under the — 

under Rule 36, p a r t 36. But i f we look a t a lower l e v e l , I 

have less of a concern w i t h the l i n e r t hickness, i f we can 

vary the c r i t e r i a f o r the wastes t h a t go i n t o i t . 

CHAIRMAN FESMIRE: Okay. I n Section 11.J.(5) OCD 

had some questions about the welded seams. L i n e r seams 

s h a l l be welded. We changed t h a t wording e a r l i e r , d i d n ' t 

we? 

COMMISSIONER OLSON: I t h i n k on the second 

sentence we had — used f a c t o r y welded seams where 

po s s i b l e . 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: And I t h i n k the OCD's other 

language i s contained i n the l a s t sentence. 

CHAIRMAN FESMIRE: Liner seams s h a l l be welded. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Okay. Do we want t o put f i e l d 

l i n e r seams s h a l l be welded, or the redundancy we've got — 

a l l f a c t o r y seams w i l l be welded, and l i n e r seams s h a l l be 

welded. Just leave them both, leave the redundancy? 

COMMISSIONER OLSON: I t h i n k t h a t ' s f i n e . 

MS. BADA: I can work on i t . 
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CHAIRMAN FESMIRE: Okay. 

MS. BADA: Something t o i n d i c a t e t h a t i t ' s a 

f i e l d seaming, t h a t i t needs t o be welded. 

CHAIRMAN FESMIRE: The i n d u s t r y committee brought 

up the issue of m i l thickness on 11.J.(10) also. I t h i n k 

the same argument t h a t we t a l k e d about i n 11.J.(4) i s 

appro p r i a t e here. And I don't t h i n k — I don't t h i n k t h e r e 

i s any evidence — w e l l , I t h i n k there's a l o t of stron g 

evidence t o support the need f o r the 2 0-mil thickness i n 

the record. 

COMMISSIONER OLSON: And also the idea t h a t i f we 

use i t f o r a temporary p i t , i t seems l i k e you'd also be — 

at l e a s t get a minimum — be the same c r i t e r i a f o r a 

permanent b u r i a l l i k e t h a t . 

CHAIRMAN FESMIRE: Absolutely. 

The next one i s 19.15.17.12, o p e r a t i o n a l 

requirements, A.(1). The i n d u s t r y committee has again 

introduced t h e i r issue on subgrade tanks, and I t h i n k we 

took care of t h a t p r e v i o u s l y . I — from the — my reading 

of t h e i r documents, t h i s i s the same issue t h a t we were 

t a l k i n g about e a r l i e r , and t h a t we've addressed t h a t i n the 

p r i o r changes. 

Commissioner Bailey, i s t h a t your understanding? 

COMMISSIONER BAILEY: Yes, i t i s . 

CHAIRMAN FESMIRE: Commissioner Olson? 
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COMMISSIONER OLSON: That's mine too. 

CHAIRMAN FESMIRE: And under 12.A.(2) everybody 

objected but f o r d i f f e r e n t reasons. The i n d u s t r y committee 

and the OCD — the i n d u s t r y committee and the OCD, I don't 

g e n e r a l l y see those on the same l i n e . They have got the 

phrase "or dispose". CRI would l i k e " D i v i s i o n approval of 

the f a c i l i t y " , and the independents, "or otherwise 

dispose". 

The operator s h a l l r e cycle or otherwise dispose 

— reuse, r e c l a i m or otherwise dispose of a l l d r i l l i n g 

f l u i d s i n a manner t h a t prevents the contamination of 

freshwater and p r o t e c t s p u b l i c h e a l t h and the environment. 

Recycle, reuse or reclaim. 

We're t r y i n g t o encourage the reuse, but would 

t h i s — as i t ' s proposed by the OCD, wouldn't i t f o r e c l o s e 

the i n j e c t i o n — disposal by i n j e c t i o n ? And w h i l e we're 

t r y i n g t o encourage the other, we don't want t o fo r e c l o s e 

t h a t , do we? 

COMMISSIONER BAILEY: That's why I t h i n k i t ' s 

important t o put i n "dispose". 

COMMISSIONER OLSON: I t h i n k i t i s important t o 

put t h a t i n . 

CHAIRMAN FESMIRE: Okay, w e ' l l go ahead and make 

t h a t change, 19.15.17.12.A.(2). The operator s h a l l 

r e c y c l e , reuse, reclaim or otherwise of a l l d r i l l i n g f l u i d s 
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i n a manner t h a t prevents the contamination of freshwater 

and p r o t e c t s p u b l i c h e a l t h and the environment. 

COMMISSIONER BAILEY: Did you not want t o 

inclu d e , as approved by D i v i s i o n rules? 

CHAIRMAN FESMIRE: Or add a Division-approved 

f a c i l i t y , the CRI objection? 

COMMISSIONER BAILEY: I n a manner approved by 

D i v i s i o n Rules t h a t prevents the contamination of 

freshwater, e t cetera? 

CHAIRMAN FESMIRE: Oh, yeah, d i d I s k i p t h a t ? 

COMMISSIONER BAILEY: Yes. 

CHAIRMAN FESMIRE: I'm so r r y , I went from — Yes, 

the next question i s , do we want t o mandate t h a t as a 

Division-approved f a c i l i t y , or i s t h a t a redundancy? 

COMMISSIONER OLSON: Well, I t h i n k Commissioner 

Ba i l e y j u s t mentioned another p a r t too about approved by 

D i v i s i o n r u l e s . That was also p a r t of the i n d u s t r y 

proposal. But I don't know t h a t i t ' s necessary. I mean, I 

look a t t h a t f i n a l language t h a t says t h a t i t ' s a — 

e s s e n t i a l l y , you're disposing of i t somehow i n a manner 

t h a t ' s approved by the OCD, the appropriate d i s t r i c t 

o f f i c e , and I don't have a problem w i t h t h a t . 

COMMISSIONER BAILEY: No, we don't want the 

midnight dumpers i n the borrow d i t c h . 

COMMISSIONER OLSON: Right. 
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CHAIRMAN FESMIRE: So what are you proposing, 

Commissioner? I guess I missed i t . 

COMMISSIONER BAILEY: To go ahead and put i n 

"reuse, r e c l a i m or dispose of a l l d r i l l i n g f l u i d s i n a 

manner approved by D i v i s i o n Rules t h a t prevents t he 

contamination of freshwater." 

CHAIRMAN FESMIRE: Okay, i n a manner approved by 

D i v i s i o n Rules? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Do we need t o add the 

f a c i l i t y ? 

COMMISSIONER BAILEY: No. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: I don't t h i n k you need the 

f a c i l i t i e s , because i n some cases i t may — 

CHAIRMAN FESMIRE: Well, e i t h e r way, i t ' s got t o 

be a f a c i l i t y approved by us, even i f i t ' s a f a c i l i t y — 

COMMISSIONER OLSON: Yeah, but then — not i f 

i t ' s r e c y c l e d . I t may not be going back t o a f a c i l i t y ; i t 

may be going back t o another l o c a t i o n . So i t could be a 

v a r i e t y of t h i n g s . I t h i n k i f you say a f a c i l i t y , you're 

l i m i t i n g the options on t h a t . 

CHAIRMAN FESMIRE: Okay, and we're not going t o 

approve anything t h a t ' s not t o a Division-approved 

f a c i l i t y , so... 
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COMMISSIONER OLSON: Right, f o r a c t u a l d i s p o s a l . 

But i n terms of r e c y c l i n g , reuse or r e c l a i m i n g , d i f f e r e n t 

t h i n g s could happen t h a t we haven't envisioned a t the 

moment. I t allows some l a t i t u d e t o the d i s t r i c t o f f i c e t o 

review and approve those. 

CHAIRMAN FESMIRE: Okay. Counsel, d i d you get 

a l l those changes? 

MS. BADA: Uh-huh. 

CHAIRMAN FESMIRE: The next one we've got, A . ( 3 ) , 

again comes from the i n d u s t r y committee, and t h a t i s t he 

concern about the subgrade tank. Again, I t h i n k we've 

addressed i t . 

Commissioner Bailey, do you — 

COMMISSIONER BAILEY: No, I'm f i n e w i t h going 

ahead. 

CHAIRMAN FESMIRE: Okay. Next i s 12.A.(4), (5) 

and ( 6 ) , the C i t i z e n s f o r Clean A i r and Water. I've got 

the note, V i s i b l e r u l e r . Does anybody know what I meant? 

Their proposal i s , i n ( 4 ) , replace " i n t e g r i t y of 

the p i t l i n e r " w i t h " i n t e g r i t y of any p i t l i n e r " . I n ( 5 ) , 

t o add the phrase — a f t e r the f i r s t word, " i f " , add the 

phrase, "any l i n e r of a l i n e d p i t " . And i n (6) they are 

proposing t o add a sentence on the end t h a t says, As an 

example, a v i s i b l e r u l e r marked i n i n t e r v a l s of one f o o t on 

the s i d e w a l l of the l i n e r of a p i t would s a t i s f y t h i s 
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requirement. 

COMMISSIONER BAILEY: I t h i n k the paragraph i n 

the i n d u s t r y recommendations t o e x p l a i n why they want t o 

j u s t d e l e t e t h a t e n t i r e number (6) makes a l o t of sense. 

COMMISSIONER OLSON: I mean, t o me i t seems the 

main c r i t e r i a i n a l l t h i s i s , i f you maintain your two f e e t 

of freeboard f o r a temporary p i t or thr e e f e e t f o r a 

permanent p i t , I don't know t h a t i t matters t h a t you're — 

COMMISSIONER BAILEY: You've achieved the goa l . 

COMMISSIONER OLSON: Yeah, as long as — a t any 

p o i n t i f you're i n v i o l a t i o n of t h a t , you're i n v i o l a t i o n 

of the r u l e s , and then i t could be — i t ' s f a i r l y simple 

enforcement, and i t might be t h a t the in s p e c t o r has got a 

r u l e r i n h i s t r u c k or something, so t h a t i f he goes out 

the r e and looks a t i t they can a c t u a l l y assess t h a t . But 

t h a t seems more of a compliance — i n s p e c t i o n and 

compliance issue f o r OCD, versus r e q u i r i n g t h a t f o r a — 

e s p e c i a l l y f o r a temporary p i t . I don't — you know, I 

mean they are going t o have some major f l u c t u a t i o n s as 

they're d r i l l i n g , maybe, i n f l u i d l e v e l , but I don't know 

t h a t t h a t ' s necessary — 

COMMISSIONER BAILEY: And what i s i t t e l l i n g you? 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: You've got more f l u i d . 

COMMISSIONER OLSON: Right. As long as you stay 
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below your freeboard l i m i t , I don't know t h a t i t matters. 

CHAIRMAN FESMIRE: And you don't t h i n k we need 

any k i n d of a marker t o show them, you know, what t h a t 

freeboard l i m i t is? 

COMMISSIONER OLSON: I mean, I don't mind p u t t i n g 

i t on a permanent p i t , maybe, but on a temporary p i t I 

don't see a need f o r i t . 

MS. BADA: Don't you t h i n k the i n t e n t probably 

was t o not show an increase but r a t h e r a decrease? But I 

don't know how t h a t r e l a t e s t o whether i t ' s a leak or i t ' s 

evaporation. 

CHAIRMAN FESMIRE: Well, t h i s p r o v i s i o n a p p l i e s 

not only t o temporary p i t s , but i t ap p l i e s t o permanent 

p i t s a l s o , r i g h t ? 

COMMISSIONER OLSON: Right. I mean, i f you 

wanted i t t o apply t o permanent p i t s , I guess I don't have 

b i g heartburn about t h a t , but I don't t h i n k they need i t on 

the temporary p i t s . I mean, you're supposed t o keep your 

supposed t o keep your two f e e t of freeboard, the t h i n g i s 

th e r e , i t ' s not there f o r very long, so... 

CHAIRMAN FESMIRE: Well, i f we're t a l k i n g about 

permanent p i t s , we're also t a l k i n g about m u l t i p l e l i n e r s , 

r i g h t ? 

COMMISSIONER BAILEY: And evaporation — 

COMMISSIONER OLSON: Uh-huh. 
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COMMISSIONER BAILEY: — which i s going t o have 

an impact. 

CHAIRMAN FESMIRE: So I see Dr. — the C i t i z e n s 

f o r Clean A i r ' s reason f o r using the word "any" i n (4) 

and — 

COMMISSIONER OLSON: Yes. 

CHAIRMAN FESMIRE: — "any l i n e r o f " i n ( 5 ) . And 

( 6 ) , I see you a l l ' s p o i n t . What i f we made i t j u s t apply 

t o permanent p i t s ? 

COMMISSIONER BAILEY: And i t ' s simply going t o 

measure how much evaporation occurred t h a t month. I mean, 

because there's no r e p o r t i n g — I mean, there's nothing — 

you j u s t say, Yup, there's a change of f l u i d l e v e l . 

COMMISSIONER OLSON: I t does make i t a l i t t l e 

e a s ier f o r the inspector i f he's out t h e r e , j u s t t o — 

e s p e c i a l l y on permanent p i t s t h a t have j u s t c o n t i n u a l 

water, and t o show t h a t they're below t h e i r freeboard 

l i m i t . I've seen a l o t of ponds t h a t have some k i n d of 

e i t h e r painted l i n e s on the side of the pond or something, 

so t h a t they can see where t h e i r freeboard — 

CHAIRMAN FESMIRE: How about we j u s t mark the 

maximum l i q u i d content i n the p i t , the freeboard? 

COMMISSIONER BAILEY: That works f o r me. 

CHAIRMAN FESMIRE: Okay, so w e ' l l change (4) and 

(5) as recommended by the Clean — or — by the Clean 
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C i t i z e n s f o r A i r and Water? — 

(Laughter) 

CHAIRMAN FESMIRE: — and on (6) we w i l l change 

t h a t t o a requirement t h a t the — on permanent p i t s , the 

operator mark the maximum permissible f l u i d l e v e l . 

COMMISSIONER OLSON: You might take i t out of 

th e r e , because t h a t ' s a general s p e c i f i c a t i o n . Put i t down 

below i n C as a req u i r e d — s p e c i f i c requirement f o r a 

permanent p i t . 

COMMISSIONER BAILEY: Yeah. 

CHAIRMAN FESMIRE: Okay, l e t ' s do t h a t . 

COMMISSIONER OLSON: Just take — 

COMMISSIONER BAILEY: Okay, and then t h a t means 

j u s t changing C.(1) t o r e q u i r e a marker. 

CHAIRMAN FESMIRE: Yeah, the operator s h a l l 

maintain — 

COMMISSIONER BAILEY: So we can j u s t t o t a l l y 

d e l e t e ( 6 ) . 

CHAIRMAN FESMIRE: Delete ( 6 ) . And i n C.(1), The 

operator s h a l l maintain a t l e a s t three f e e t of freeboard 

f o r a permanent p i t . Such l e v e l s h a l l be marked i n the p i t 

— s h a l l be prominently marked i n the p i t . 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Okay? 
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MS. BADA: Where i s that? 

COMMISSIONER OLSON: So t h a t would be, Such l e v e l 

s h a l l be — permanently — 

CHAIRMAN FESMIRE: I also have i n my notes from 

the p r i o r meeting on 12.A.(4) and ( 5 ) , Commissioner Olson, 

n o t i f i c a t i o n . 

COMMISSIONER OLSON: Yeah, I guess what I was 

worrie d about, r i g h t now — I don't know i f t h i s i s 

necessary or not. 

Right now we've got i n there requirements f o r i f 

a l i n e d p i t develops a leak, there's a — and t h i s i s 

s p e c i f i c a l l y i n 19.15.17.12.A.(5), where i f i t ' s below the 

l i q u i d surface the tank leak should be re p o r t e d t o the 

D i v i s i o n as w e l l , because they may be below the r e p o r t i n g 

requirements under 116, but t h a t may j u s t be because they 

don't know how much leaked from i t . I t may have a small 

pin h o l e leak t h a t ' s been leaking f o r some p e r i o d of time. 

I t could be a problem, i t may not be a problem. 

But I t h i n k j u s t the idea t h a t i f we're going t o 

r e p o r t those f o r a l i n e d p i t , i t seems l i k e they should be 

repo r t e d f o r below-grade tanks as w e l l . 

CHAIRMAN FESMIRE: Wouldn't t h i s — any n o t i c e 

requirement be i n the general release n o t i f i c a t i o n 

requirements? 

MS. BADA: Huh-uh. 
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CHAIRMAN FESMIRE: No? 

COMMISSIONER OLSON: I t h i n k t h i s i s the only 

place i t r e a l l y occurs here i n the proposed r e g u l a t i o n s 

here, i s i n the o p e r a t i o n a l requirements. I looked, and I 

d i d n ' t see i t i n other r e p o r t i n g requirements. 

So I ' d maybe suggest t h a t i f i t ' s j u s t — i f a 

l i n e d p i t or a below-grade tank develops a leak, or i f any 

pe n e t r a t i o n of the l i n e r or a below-grade tank occurs below 

the l i q u i d surface, then the operator s h a l l remove a l l 

l i q u i d above the damage or l i n e d leak from the p i t w i t h i n 

48 hours and r e p a i r the damage and replace the l i n e r or 

below-grade tank. 

So j u s t adding those systems t o the r e p o r t i n g 

requirements as w e l l . 

COMMISSIONER BAILEY: Looking a t t h i s f i r s t l i n e 

under A i t says, General specs, An operator s h a l l maintain 

a p i t . . . Because everything i s l i s t e d t h e r e , i f we can 

j u s t make (5) r e f e r t o everything l i s t e d t h e r e i n A, i t 

would make a l o t of sense. That way we're h o l d i n g closed-

loop systems t h a t may develop a leak, and also sumps. 

So i f a leak develops — 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER BAILEY: — and not confine i t t o 

l i n e d p i t s — 

COMMISSIONER OLSON: Uh-huh. 
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COMMISSIONER BAILEY: — i f a leak develops, or 

i f any p e n e t r a t i o n of a p i t l i n e r — 

COMMISSIONER OLSON: Uh-huh. Okay. 

CHAIRMAN FESMIRE: — of the p i t l i n e r occurs? — 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: — then the operator s h a l l 

remove a l l l i q u i d s above the damage or leak l i n e f o r the 

p i t — above the damage or leak l i n e , s cratch from the 

p i t — 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: — w i t h i n 48 hours, n o t i f y the 

OCD and r e p a i r the damage or replace the l i n e r — 

COMMISSIONER BAILEY: Yes. 

CHAIRMAN FESMIRE: N o t i f y the OCD. 

COMMISSIONER OLSON: Do you want t o read (5) 

again? Because I t h i n k we're a l i t t l e confused. 

CHAIRMAN FESMIRE: Okay, I f a leak develops or i f 

any p e n e t r a t i o n of the p i t l i n e r occurs below the l i q u i d 

surface, then the operator s h a l l remove a l l l i q u i d above 

the damage or leak l i n e w i t h i n 48 hours and r e p a i r the 

damage — w i t h i n 48 hours, n o t i f y the OCD, and r e p a i r the 

damage or replace the l i n e r . 

MS. BADA: So wouldn't you want t o add i f a leak 

develops i n a p i t , closed-loop system, below-grade tank or 

sump, so t h a t i t ' s — 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5232 

CHAIRMAN FESMIRE: Well — 

MS. BADA: — cl e a r t h a t i t a p p l i e s t o a l l of 

them? 

CHAIRMAN FESMIRE: — t h a t was Commissioner 

Bailey's p o i n t . These general s p e c i f i c a t i o n s a l l apply t o 

a p i t or closed-loop system. 

MS. BADA: But not a l l of these do. Not every 

one of these requirements applies t o — 

COMMISSIONER OLSON: Some of these — l i k e when 

you t a l k about r e p a i r the damage or replace the l i n e r , 

you're only t a l k i n g about the l i n e r , not tanks then, so... 

MS. BADA: Because (1) l i s t s them a l l — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: (2) l i s t s them a l l , (3) l i s t s 

them a l l . (4) doesn't. 

MS. BADA: (7) doesn't. 

CHAIRMAN FESMIRE: Commissioner B a i l e y , what do 

you t h i n k ? 

COMMISSIONER BAILEY: Whatever l e g a l counsel 

f e e l s the most comfortable w i t h . 

MS. BADA: I would l i s t them. 

CHAIRMAN FESMIRE: Me too. 

Okay, so we've gotten t h a t taken care o f , 

Commissioner Olson's n o t i f i c a t i o n issues. 

COMMISSIONER OLSON: And then we deleted item 
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A.(6), r i g h t ? 

CHAIRMAN FESMIRE: We deleted A.(6). A . ( 8 ) , 

again we have the subgrade tank issue, and l i k e I s a i d , I 

t h i n k we've addressed t h a t issue. 

On B.(4), the i n d u s t r y committee, d r i l l i n g t o 

temporary. The operator s h a l l remove a l l f r e e l i q u i d s from 

a d r i l l i n g p i t or a temporary p i t . I t h i n k t h a t ' s a good 

change. 

Commissioner Bailey? 

COMMISSIONER BAILEY: That's f i n e w i t h me. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: Yeah, I thought t h a t was 

f i n e . 

CHAIRMAN FESMIRE: Okay. And then change the 

number of days: 

. . . s h a l l remove a l l f r e e l i g u i d s from a temporary 

p i t w i t h i n 30 days from the date the operator releases the 

d r i l l i n g r i g . The appropriate D i v i s i o n d i s t r i c t o f f i c e may 

grant an extension of up t o three months. 

Again, I go back t o the testimony, the 

s i g n i f i c a n t volumes of testimony, t h a t a t t e s t s t o the f a c t 

t h a t the longer you leave f l u i d s i n the p i t , the higher the 

r i s k of f l u i d release and an escape, the bigger your 

problem. I s 30 days unreasonable? 

COMMISSIONER BAILEY: Well, we're r e t a i n i n g the 
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sentence t h a t says the d i s t r i c t o f f i c e may grant an 

extension f o r three months. So i f they go beyond the 3 0 

days, they can always get the three-month extension. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: I t h i n k there's a 

d i s t i n c t i o n here too, t h a t I was — we'd be now ap p l y i n g 

t h i s t o the — you know, the workover p i t s , which I don't 

r e a l l y have a problem w i t h . You know, 3 0 days, a p p l y i n g 

the same time l i m i t t o both, I t h i n k , i s simpler t o 

enforce. 

So I don't have a problem w i t h keeping i t a t 3 0 

days, since they're allowed t o get extensions anyway. 

CHAIRMAN FESMIRE: Okay. 

MS. BADA: I've got one question on t h i s . 

Shouldn't we r e q u i r e t h a t the operator n o t i f y t he d i s t r i c t 

o f f i c e when they release the r i g , or how w i l l they be able 

t o determine t h a t ? 

CHAIRMAN FESMIRE: You know, t h a t may be a l i t t l e 

b i t problematic. 

COMMISSIONER OLSON: I know I ' d asked about t h a t 

d u r i n g cross-examination and d i d n ' t r e a l l y get a good 

answer about what the best way t o do t h a t i s . 

CHAIRMAN FESMIRE: Do you remember who you asked? 

COMMISSIONER OLSON: I don't. 

CHAIRMAN FESMIRE: Commissioner B a i l e y , do you 
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remember who we t a l k e d t o about th a t ? 

COMMISSIONER BAILEY: I don't. 

CHAIRMAN FESMIRE: Well, we can each take a 

volume. I t ' s only 5000 pages. 

MS. BADA: I t h i n k you could j u s t r e q u i r e 

n o t i f i c a t i o n . 

(Laughter) 

COMMISSIONER OLSON: I mean, I t h i n k maybe from a 

d i s t r i c t perspective, they've got a l o t of s t u f f coming 

i n t o them f o r n o t i f i c a t i o n s , and i f they go out t h e r e and 

they see f l u i d and they t h i n k i t ' s been th e r e f o r a long 

time, I t h i n k they j u s t c a l l the company and f i n d out when 

the r i g was released. I t might j u s t be an enforcement 

issue t h a t they have t o provide t h a t i n f o r m a t i o n . I'm sure 

they'd have something t h a t says when they released the r i g . 

CHAIRMAN FESMIRE: They do. I t • s a c o n t r a c t u a l l y 

s i g n i f i c a n t date i n time, so i t w i l l be able t o be 

determined, I'm sure. 

MS. BADA: A c t u a l l y , I t h i n k you should j u s t put 

something i n . I f you don't, you cannot r e q u i r e i t . 

CHAIRMAN FESMIRE: What do you mean, put 

something in? 

MS. BADA: You need t o put something i n t h a t they 

can e i t h e r ask f o r i n f o r m a t i o n or t h a t they've been 

n o t i f i e d . Otherwise you can't r e q u i r e i t . 
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One way i s n o t i f i c a t i o n , or you can say the 

d i s t r i c t o f f i c e may request. 

CHAIRMAN FESMIRE: Yeah, l e t ' s do i t t h a t way 

because, you know, t h a t ' s another form and re c o r d i n g and — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: — sending i n . The d i s t r i c t 

o f f i c e may request — 

COMMISSIONER BAILEY: I s n ' t i t going t o show up 

on the C-103 and the C-105? 

CHAIRMAN FESMIRE: That's what I'm t h i n k i n g . 

MS. BADA: No. 

CHAIRMAN FESMIRE: No? 

COMMISSIONER BAILEY: C-105 i s going t o have 

completion date. 

MS. BADA: But i t doesn't t e l l you when the r i g 

i s released. 

COMMISSIONER BAILEY: C-103 i s going t o have the 

date of workover. 

CHAIRMAN FESMIRE: Do you — Don't know. 

COMMISSIONER BAILEY: Are we going t o assume 

completion date i s date of r i g release? 

CHAIRMAN FESMIRE: We had t h i s d iscussion on the 

record, and I can't remember who we had i t w i t h . 

How about, The operator s h a l l provide the 

D i v i s i o n d i s t r i c t o f f i c e the date of release upon request? 
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Or, the date of release s h a l l be noted on the Form C-103, 

comments? 

COMMISSIONER BAILEY: I t h i n k t h a t ' s — Because 

they're going t o have t o f i l e C-103 anyway — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — so why not j u s t go ahead 

and put i t a l l r i g h t t h e r e , and t h a t way they're not — 

there's not e x t r a n o t i f i c a t i o n , there's not e x t r a e f f o r t on 

anybody's p a r t , because a 103 or a 105 i s going t o be 

f i l e d . 

CHAIRMAN FESMIRE: Well, you've got a l l your 

requirements f o r a C-103 under Rule 103, and then you've 

got t h i s tucked over here i n the corner. 

MS. BADA: A c t u a l l y , your forms do not l i s t your 

requirements under C-103, and so you probably ought t o 

incl u d e i t i n your r u l e . 

COMMISSIONER OLSON: I t h i n k t h a t ' s a simple way 

t o do i t . I t ' s w i t h i n an a l r e a d y - f i l e d form. 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: I t ' s nothing a d d i t i o n a l 

t h a t ' s going t o — a separate n o t i f i c a t i o n t h a t comes i n . 

CHAIRMAN FESMIRE: Yeah, the date of r i g release 

s h a l l be noted on the Form C-103, f i l e d upon completion. 

MS. BADA: Okay. 

COMMISSIONER BAILEY: 103 and/or 105? 
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CHAIRMAN FESMIRE: Right. 

Guys, we're already a t page 10. 

COMMISSIONER OLSON: Well, I don't know i f you — 

there's s t i l l another p a r t of the i n d u s t r y proposal t h a t we 

d i d n ' t j u s t discuss. 

You know, they — they're suggesting t o add, Or -

- t h i s i s f o r the l a s t sentence. I t r i g h t now reads, The 

appropriate d i s t r i c t o f f i c e may grant an extension of up 

t o three months. And they suggest adding, Or approve an 

a l t e r n a t e method p r o v i d i n g equal — equi v a l e n t p r o t e c t i o n . 

I t h i n k t h a t ' s necessary language. 

CHAIRMAN FESMIRE: Well, we don't want t o s t i f l e 

c r e a t i v i t y , but — 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: — the o b j e c t i v e i s t o get the 

l i q u i d out of the p i t . 

COMMISSIONER OLSON: But you s t i l l want t o do i t 

i n some k i n d of reasonable time frame. This seems t o me t o 

be — t h a t they could grant i t even f o r a year or something 

e l s e , you know? I t seems — doesn't seem ap p r o p r i a t e . 

CHAIRMAN FESMIRE: I'm not i n favor of t h a t . 

COMMISSIONER BAILEY: I don't see any need f o r 

i t . 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: Now can we go t o page 10? 
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COMMISSIONER OLSON: I t h i n k — I t h i n k so. 

CHAIRMAN FESMIRE: Didn't t h i n k t h a t ' s the way 

t h a t was going t o go. 

12.C, the Ci t i z e n s f o r Clean A i r and Water had 

some a d d i t i o n a l requirements. 

COMMISSIONER OLSON: Oh, a c t u a l l y counsel j u s t 

p o i n t e d out t o me t h a t we need t o back up. 

Under — i n t a k i n g those changes, we d i d — w i t h 

changing B.(4), we need t o , as i n d u s t r y suggested, s t r i k e 

B.(5), then, because we covered i t under — 

COMMISSIONER BAILEY: Yes. 

COMMISSIONER OLSON: — the — 

MS. BADA: — by changing ( 4 ) . 

COMMISSIONER OLSON: — by changing ( 4 ) , you need 

t o d e l e t e ( 5 ) . 

CHAIRMAN FESMIRE: Okay. 12.C, the C i t i z e n s f o r 

Clean A i r and Water had a — t h a t I noted as a d d i t i o n a l 

requirements on 12.C. 

...permanent p i t i n accordance w i t h the f o l l o w i n g 

requirements. The operator s h a l l maintain a t l e a s t t h r e e 

f o o t of freeboard — and we've already changed t h a t t o 

incl u d e a marker — and, No o i l or f l o a t i n g hydrocarbons 

s h a l l be present i n a permanent p i t . 

The C i t i z e n s f o r Clean A i r and Water — I t h i n k 

we need t o add the word, An operator s h a l l maintain and 
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operate a permanent i n accordance w i t h the f o l l o w i n g 

a d d i t i o n a l requirements, but I don't seem t o see the 

a d d i t i o n a l requirements. 

MS. BADA: No, what they're saying, these are i n 

a d d i t i o n t o — 

COMMISSIONER OLSON: Oh, t h a t — yeah, c o n d i t i o n s 

(1) and (2) are a d d i t i o n a l . 

CHAIRMAN FESMIRE: So t h a t i t ' s not l i m i t i n g 

language i t ' s a d d i t i o n a l , okay. I agree w i t h t h a t . 

Commissioner Bailey? 

COMMISSIONER BAILEY: Sure. 

COMMISSIONER OLSON: Uh-huh. I agree too. 

CHAIRMAN FESMIRE: Okay, 12.D. I have an OCD 

comment on r e p o r t i n g , e t cetera. But I don't — Do you 

have the l i s t of the additions? 

COMMISSIONER OLSON: Yeah, t h i s i s what — t h i s 

i s what they have proposed. I don't know i f i t ' s r e f l e c t e d 

i n the — i n counsel's d r a f t . No, i t ' s not. 

CHAIRMAN FESMIRE: What are the a d d i t i o n a l 

requirements t h a t they're recommending? T a l k i n g about C? 

COMMISSIONER OLSON: Well, they had added — 

MS. BADA: They added (2) through (6) 

COMMISSIONER OLSON: Oh, they also added a 

preface language t o D t o read t h a t , An operator s h a l l 

maintain and operate the below-grade tank i n accordance 
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w i t h the f o l l o w i n g requirements. 

And then they put s i x b u l l e t s under t h a t , w i t h 

the — the c u r r e n t sentence there now becomes the f i r s t 

b u l l e t . Then they add b u l l e t s (2) through ( 6 ) . 

CHAIRMAN FESMIRE: Commissioner B a i l e y , do you 

have those? 

COMMISSIONER BAILEY: No. 

CHAIRMAN FESMIRE: Okay, I ' l l read them out. 

The f i r s t one i s the — parsing out the sentence 

t h a t ' s already t h e r e , The operator s h a l l not al l o w below-

grade tank t o overflow or allow surface water run-on t o 

enter the below-grade tank. 

(2) — t h i s i s new language — The operator s h a l l 

remove any v i s i b l e or measurable layer of o i l from the 

f l u i d surface of a below-grade tank. 

(3) , The operator s h a l l inspect the below-grade 

tank a t l e a s t monthly and maintain a w r i t t e n record of each 

i n s p e c t i o n f o r a t l e a s t f i v e years. 

(4) , The operator s h a l l r e p o r t any release from 

the tank and remediate the release as a major release 

pursuant t o 19.15.3.116 NMAC, regardless of the q u a n t i t y of 

f l u i d released. 

(5) , The operator may allow r a i n or snow t o 

pe r c o l a t e or evaporate unless the water contains p o l l u t a n t s 

or i s i n contact w i t h the bottom of the tank where the 
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water s h a l l be removed w i t h i n 72 hours. And there's a 

question mark on t h a t one because I don't understand i t 

e i t h e r . 

And ( 6 ) , The operator s h a l l maintain a t l e a s t s i x 

inches of freeboard f o r a below-grade tank. 

COMMISSIONER OLSON: Yeah, I d i d n ' t have any 

problem w i t h those. My only question was b u l l e t number 

( 5 ) . I d i d n ' t r e a l l y understand i t . I'm assuming they 

don't want water t o remain i n the bottom — I'm assuming i n 

the bottom, i t doesn't r e a l l y say. But I'm assuming i t ' s 

i n the bottom of an excavation where the tank i s s i t t i n g . 

But i t ' s not p a r t i c u l a r l y c l e a r . 

MS. BADA: Yes, I'm not sure how i t would not be 

i n contact w i t h the bottom of the tank. 

CHAIRMAN FESMIRE: I see ( 2 ) , ( 3 ) , (4) and (6) — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: — but ( 5 ) , I don't t h i n k we 

need t o speculate on what the intended — The operator may 

allo w r a i n or snow — 

MS. BADA: Do you know what the basis f o r adding 

t h i s was? 

CHAIRMAN FESMIRE: I've got i t r i g h t here. I t ' s 

15.17.12 — 

COMMISSIONER OLSON: — D. 

CHAIRMAN FESMIRE: Commissioner, do you know? 
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COMMISSIONER BAILEY: I apparently don't have 

t h a t . 

COMMISSIONER OLSON: Because I would t h i n k you 

wouldn't be a l l o w i n g r a i n or snow t o pe r c o l a t e i n t o a 

double-l i n e d — i n t o the i n t e r s t i t i a l space of a double-

l i n e d system. I mean, I'm assuming i t ' s intended f o r a 

tank i n a v a u l t , e s s e n t i a l l y l i k e the Conoco- — 

CHAIRMAN FESMIRE: So they're saying — 

COMMISSIONER OLSON: — - P h i l l i p s design. 

CHAIRMAN FESMIRE: — you can leave r a i n or snow 

i n the v a u l t and allow i t t o perco l a t e or evaporate unless 

the water contains p o l l u t a n t s or i s i n contact w i t h the 

bottom of the tank. 

But l i k e the ConocoPhillips design, i t ' s my 

understanding t h a t t h a t has a d r a i n t h a t you can — 

COMMISSIONER OLSON: Because you wouldn't want 

water s i t t i n g — even i f they got a f o o t of water i n the 

bottom of t h e i r system, so i t comes i n t o contact w i t h the 

tank, you wouldn't — 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: — they wouldn't want t h a t 

e i t h e r , so... 

CHAIRMAN FESMIRE: Commissioner, could we adopt 

the change t h a t r e s u l t s i n ( 1 ) , ( 2 ) , (3) and ( 4 ) , and r e 

number (6) as (5)? 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5244 

COMMISSIONER BAILEY: Let me come look over your 

shoulder, because I j u s t don't have — Okay, where are we 

t a l k i n g ? 

Okay, t h a t ' s p r e t t y much standard. 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER BAILEY: That's p r e t t y much 

standard. 

Okay, now I have a question about t h i s one, 

because we have a s p i l l — unintended release r u l e — 

CHAIRMAN FESMIRE: Uh-huh. 

COMMISSIONER BAILEY: — and j u s t because the 

f l u i d ' s i n a tank — 

CHAIRMAN FESMIRE: But the one t h i n g t h a t t h i s i s 

doing i s going down below the de min imis release t h r e s h o l d . 

COMMISSIONER OLSON: Well, I thought we addressed 

t h a t i n the general requirements j u s t a l i t t l e w h i l e ago, 

where we said the r e p o r t i n g of a l l of those types of — 

leaks from a l l those types of systems are rep o r t e d . So I 

don't know t h a t — 

CHAIRMAN FESMIRE: So (4) i s redundant. 

COMMISSIONER OLSON: (4) i s redundant. 

COMMISSIONER BAILEY: And could create 

c o n f l i c t — 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER BAILEY: — w i t h the — t h a t p o r t i o n 
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above, and also w i t h the s p i l l r u l e . 

COMMISSIONER OLSON: I t h i n k you can d e l e t e t h a t . 

COMMISSIONER BAILEY: I don't t h i n k we need ( 4 ) . 

I'm not r e a l sure about t h a t one. 

CHAIRMAN FESMIRE: I don't t h i n k we can speculate 

on what i t means. 

COMMISSIONER BAILEY: A l l r i g h t . 

COMMISSIONER OLSON: And I don't know — Well, I 

don't r e a l l y r e c a l l testimony t h a t supports t h a t language 

i n the record. 

COMMISSIONER BAILEY: Do we have testimony on 

freeboard f o r a tank? 

CHAIRMAN FESMIRE: Well, we have — 

COMMISSIONER OLSON: I mean, I t h i n k t h e r e needs 

t o be some k i n d of a freeboard, but — and I t h i n k i t comes 

t o the general idea t h a t you need t o maintain i t . I t h i n k 

we could — there's enough, I t h i n k , i n the record j u s t t o 

support — there needs t o be some k i n d of freeboard. 

COMMISSIONER BAILEY: They have the g o a l , but — 

COMMISSIONER OLSON: Right, but the exact 

amount — 

COMMISSIONER BAILEY: Okay, so we don't do ( 4 ) , 

(5) and (6)? 

COMMISSIONER OLSON: I ' d do ( 6 ) . 

CHAIRMAN FESMIRE: I would do (6) too. 
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COMMISSIONER OLSON: I t h i n k there's enough 

support t h a t you need t o have freeboard f o r systems so t h a t 

don't overflow, and we can set an amount. 

COMMISSIONER BAILEY: So a t l e a s t an adequate 

amount of freeboard f o r a below-grade tank? 

COMMISSIONER OLSON: But then you can't r e a l l y 

enforce — 

COMMISSIONER BAILEY: — adequate. 

COMMISSIONER OLSON: — adequate, r i g h t . 

COMMISSIONER BAILEY: I w i l l go along w i t h i t , I 

j u s t don't know how t h a t could stand up i f i t were changed, 

because of the lack of testimony on i t . I s s i x inches 

b e t t e r than a foot? 

COMMISSIONER OLSON: Six inches i s n ' t a whole 

l o t . 

COMMISSIONER BAILEY: Or s i x inches less than a 

foot? 

CHAIRMAN FESMIRE: Okay, so the operator s h a l l 

m aintain adequate freeboard on a below-grade tank t o 

prevent a release. 

COMMISSIONER OLSON: Or t o prevent overtopping of 

the tank — 

CHAIRMAN FESMIRE: A release. 

COMMISSIONER OLSON: — so i f i t ' s overtopping, 

you've got a problem. 
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COMMISSIONER BAILEY: Yeah. Okay. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: I want t o make sure t h a t 

counsel's got t h a t . 

MS. BADA: — t o prevent — 

COMMISSIONER OLSON: — t o prevent overtopping of 

the tank. 

MS. BADA: Okay. 

COMMISSIONER OLSON: And then we de l e t e d (5) 

and — 

MS. BADA: — ( 4 ) . 

COMMISSIONER OLSON: — ( 4 ) . 

CHAIRMAN FESMIRE: Okay, the i n d u s t r y committee 

suggests t h a t we add a sec t i o n on subgrade tanks t o be 

numbered 12.F. Again, I t h i n k we've addressed t h a t issue. 

And we're ready t o move on t o 19.15.17.13, and — 

A.(1) — the i n d u s t r y has asked, both i n A.(1) and A.(2), 

t h a t we s p e c i f y a time. 

. . . s h a l l close a p i t — 

COMMISSIONER OLSON: Did you j u s t — d i d you say 

you j u s t moved up t o 13? 

CHAIRMAN FESMIRE: Yeah, I j u s t moved up t o 13. 

Do you have something else on — 

COMMISSIONER OLSON: Yeah, t h i s i s something t h a t 

I had asked on, I bel i e v e , cross-examination of the 
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D i v i s i o n witnesses under 19.15.17.12.E.(2), and i n d u s t r y , I 

guess, had r a i s e d t h i s as a concern as t o how you do t h i s . 

There's language i n (2) r i g h t now t h a t , The 

operator s h a l l t e s t other sumps by appropriate mechanical 

means. And i t wasn't r e a l l y c l e a r how you're going t o do 

t h a t . 

I t h i n k there was some testimony t h a t s a i d , Well, 

i t ' s not r e a l l y a good way t o do t h a t . And the — so I 

t h i n k what makes more sense i s t h a t t h e y ' l l j u s t somehow 

v i s u a l l y inspect i t . I mean, there's r e l a t i v e l y small 

t h i n g s t h a t they should be able t o — j u s t t o empty out and 

look a t i t and see i f — p e r i o d i c a l l y , t o see i f i t ' s got 

cracks i n i t or holes. 

COMMISSIONER BAILEY: So you want t o d e l e t e the 

l a s t sentence of E.(2)? 

COMMISSIONER OLSON: Well, except t h a t the f i r s t 

sentence i m p l i e s t h a t y o u ' l l remove the sump, and probably 

not a l l sumps can maybe be p h y s i c a l l y removed. 

CHAIRMAN FESMIRE: Pick up the b a r r e l — the 

bucket. 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: Test the pump by v i s u a l — 

by v i s u a l i n s p e c t i o n . 

COMMISSIONER OLSON: Or maybe j u s t say the 

operator s h a l l clean out and v i s u a l l y inspect a l l other 
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sumps. That means once a year they j u s t have t o look a t 

i t , so... 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: And t h a t ' s — s p e c i f y a time 

p e r i o d . The i n d u s t r y committee i s asking — no, t h a t ' s — 

I'm so r r y — 

COMMISSIONER OLSON: I t h i n k up above i t says 

t h a t they s h a l l t e s t i t s i n t e g r i t y annually. 

CHAIRMAN FESMIRE: Annually. 

COMMISSIONER OLSON: Maybe i t shouldn't say t e s t , 

because — 

MS. BADA: Inspect? 

COMMISSIONER OLSON: Sha l l i n s p e c t , because the 

testimony t h a t I heard was t h a t , Well, how are you going t o 

do t h a t ? And i t was l i k e , Well, you put some water i n i t , 

but — and measure i t s f l u i d l e v e l . But t h a t seems k i n d of 

a d i f f i c u l t t h i n g t o do i n an open-topped system. 

COMMISSIONER BAILEY: Why not combine (2) i n t o 

(1) and j u s t say, The operator s h a l l v i s u a l l y i n s pect a 

sump's i n t e g r i t y annually — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — and j u s t d e l e t e (2)? 

COMMISSIONER OLSON: I l i k e t h a t . 

CHAIRMAN FESMIRE: Okay. 

MS. BADA: And then take out "and t e s t i n g " on 
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(3)? 

COMMISSIONER OLSON: Uh-huh. 

MS. BADA: Okay. And on the ones t h a t you 

changed where i t says " f a i l s the i n t e g r i t y t e s t " , t o " f a i l s 

the inspection"? 

COMMISSIONER OLSON: Ins p e c t i o n — i t should be 

in s p e c t i o n instead of t e s t a t the end of l i n e 1. 

CHAIRMAN FESMIRE: S a t i s f a c t o r y ? 

COMMISSIONER BAILEY: Heading on. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Good. Okay, now we go t o 

19.15.17.13, Closure requirements. 

The i n d u s t r y committee on (1) and (2) have asked 

t h a t we s p e c i f y a time. I don't t h i n k we can u n t i l we know 

what the e f f e c t i v e date of the r u l e change i s . 

COMMISSIONER BAILEY: But they want i t from the 

closure plan approval — 

MS. BADA: Yeah. 

COMMISSIONER BAILEY: — w i t h i n two years a f t e r 

approval of the — of closure plan t h a t ' s r e q u i r e d . 

Because OCD i s going t o have t o go through and approve the 

closure plans. 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: So i n ( 1 ) , the e x i s t i n g 

u n l i n e d , p e r m i t t e d or r e g i s t e r e d permanent p i t s h a l l be 
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closed w i t h i n two years a f t e r — the approval of a closure 

plan? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Do we want... 

COMMISSIONER BAILEY: Because as they explained, 

the backlog i s going t o keep — 

COMMISSIONER OLSON: Well, a c t u a l l y , I k i n d of 

l i k e t h a t i t ' s two years from the e f f e c t i v e date, because 

i n — Well, I guess I can see the issue. I was t h i n k i n g 

t h a t those — an unlined p i t would be i n v i o l a t i o n of the 

c u r r e n t r e g u l a t i o n s , but r i g h t now there's exempt areas 

where they are allowed t o have un l i n e d p i t s , so something 

has been allowed i n those areas. 

I don't t h i n k I have a r e a l problem w i t h t h e i r 

proposed language. I f there are some of those exempt 

areas, which they're now having t o close u n l i n e d p i t s — 

CHAIRMAN FESMIRE: Well, the problem I have w i t h 

i t i s , they have t o come t o us w i t h a proposed clo s u r e 

p l a n , and we have t o approve t h a t closure plan. Well, i f 

i t ' s two years a f t e r the closure plan, nobody w i l l ever 

s t a r t the procedure, w i l l they? 

COMMISSIONER BAILEY: But i f they go ahead and do 

a closure plan t h a t doesn't meet OCD approval — 

MS. BADA: They may never do — 

COMMISSIONER BAILEY: — then everybody's going 
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t o — 

MS. BADA: I f you're going t o do t h a t , you have 

t o r e q u i r e a closure plan w i t h i n a c e r t a i n — 

COMMISSIONER OLSON: — w i t h i n a s p e c i f i e d time. 

Uh-huh, t h a t ' s r i g h t . 

CHAIRMAN FESMIRE: How about, An e x i s t i n g u n l i n e d 

permanent or r e g i s t e r e d p i t — a closure plan f o r an 

e x i s t i n g p ermitted — unlined permitted or r e g i s t e r e d 

permanent s h a l l be submitted w i t h i n one year and s h a l l be 

closed w i t h i n one year of the approval of the plan? How's 

th a t ? 

COMMISSIONER BAILEY: That's a nice compromise. 

COMMISSIONER OLSON: So i t ' s a l l o w i n g t h r e e 

years? 

CHAIRMAN FESMIRE: Well, no, i t ' s a l l o w i n g two 

years, plus the time i t takes us t o approve the pla n . 

COMMISSIONER OLSON: Do you want t o s t a t e t h a t — 

what the language would be again? 

CHAIRMAN FESMIRE: A closure plan f o r an e x i s t i n g 

u n l i n e d , p e r m i t t e d or r e g i s t e r e d permanent p i t s h a l l be 

submitted t o the OCD w i t h i n one year a f t e r the e f f e c t i v e 

date of t h i s r u l e . The e x i s t i n g u n l i n e d , p e r m i t t e d or 

r e g i s t e r e d permanent p i t s h a l l be closed w i t h i n one year of 

the — one year of the — 

COMMISSIONER BAILEY: — approval. 
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CHAIRMAN FESMIRE: — approval of the closure 

plan. What's t o keep somebody from s u b m i t t i n g a dummy — 

when I say dummy, I mean d e l i b e r a t e l y dumbed-down closu r e 

plan? They submit a closure plan w i t h i n one year, i t ' s not 

acceptable, goes back and f o r t h f o r the next 14 years. 

COMMISSIONER BAILEY: An acceptable plan f o r 

closure — 

CHAIRMAN FESMIRE: — s h a l l be submitted — 

COMMISSIONER BAILEY: — must be submitted w i t h i n 

one year. 

COMMISSIONER OLSON: So i s t h a t the f i r s t place 

the u n l i n e d p i t s come up? 

CHAIRMAN FESMIRE: Yeah, I t h i n k . 

COMMISSIONER OLSON: That's what I was j u s t 

l o o k i n g f o r . 

MS. BADA: No, i t t a l k s i n C.(2), i n s e c t i o n 9. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: Okay, there's also 

t r a n s i t i o n a l p r o v i s i o n s i n 17. 

CHAIRMAN FESMIRE: Okay, so C.(2) j u s t r e q u i r e s 

the c losure plan. 

MS. BADA: There already i s a closu r e plan 

requirement i n B, 17.B. 

COMMISSIONER OLSON: So under the t r a n s i t i o n a l 

p r o v i s i o n s , on the e f f e c t i v e date of the r u l e , the u n l i n e d 
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p i t s are p r o h i b i t e d . And then under 17.B you have t o 

submit a closure plan w i t h i n 30 days of the e f f e c t i v e date 

of the r u l e . 

So maybe the i n d u s t r y ' s proposal i s okay. You 

have t o submit i t w i t h i n 30 days of the e f f e c t - — your 

plan w i t h i n 30 days. You've got two years a f t e r the plan 

i s approved t o get i t done. 

MS. BADA: Assuming you get a complete p l a n . 

CHAIRMAN FESMIRE: A complete or acceptable or — 

you know, a plan t h a t — And where i s t h a t p r o v i s i o n ? 

COMMISSIONER OLSON: I f you go back t o 17. B. 

COMMISSIONER BAILEY: Very l a s t page. 

COMMISSIONER OLSON: They have t o submit t h e i r 

p l an w i t h i n 30 days of when t h i s r u l e becomes e f f e c t i v e , 

which i s probably not going t o happen r i g h t away, because 

t h a t ' s going t o be probably — not become e f f e c t i v e t i l l 

probably June or — a t l e a s t . 

CHAIRMAN FESMIRE: Okay, so what are you t e l l i n g 

me? 

COMMISSIONER OLSON: I'm — don't t h i n k I have a 

problem w i t h t h e i r — w i t h t h e i r proposal. I mean, the 

plan i s submitted w i t h i n 3 0 days of the e f f e c t i v e date of 

the r u l e . I t j u s t depends on when the OCD gets i t 

approved. They've got two years a f t e r t h a t t o do i t , 

because — I'm t h i n k i n g i n some circumstances, l i k e the 
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exempt areas i n the San Juan Basin t h a t are c u r r e n t l y 

exempt under the r u l e s , some operators can have a number of 

p i t s up t h e r e , t h a t might take t h a t awhile t o a c t u a l l y get 

t h a t accomplished. 

COMMISSIONER BAILEY: And based on t h a t , i s i t 

reasonable t o expect a l l these plans i n w i t h i n 30 days? 

CHAIRMAN FESMIRE: Well — 

COMMISSIONER OLSON: Well, I don't have a problem 

w i t h t h a t . I t h i n k my problem i s going t o be t h a t OCD i s 

going t o get a bunch of plans come i n i n 30 days, and i t ' s 

going t o take them some time t o get those approved. 

COMMISSIONER BAILEY: But i n d u s t r y i s not going 

t o be able t o submit w i t h i n 30 days a l l of t h e i r c l o s u r e 

plans on s i t e - s p e c i f i c — 

MS. BADA: Depends on when you make the e f f e c t i v e 

date. 

COMMISSIONER BAILEY: Huh? 

MS. BADA: Depends on when your e f f e c t i v e date 

i s . 

COMMISSIONER BAILEY: But t h i n k of some of those 

b i g operators — 

MS. BADA: Yeah, t h a t ' s what I'm saying, i t would 

depend on what — 

COMMISSIONER BAILEY: — w i t h hundreds — 

MS. BADA: — when — i f you — your — when your 
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e f f e c t i v e date of your r u l e was set. 

COMMISSIONER BAILEY: Well, t h a t ' s not going t o 

be a year out. 

COMMISSIONER OLSON: I t ' s probably t h i s summer 

sometime, by the time i t becomes e f f e c t i v e . 

MS. BADA: Because there's two ways you can do 

i t . You can delay t h a t e f f e c t i v e date f o r t h a t p r o v i s i o n , 

or you can increase the — keep your e f f e c t i v e date — you 

know, whenever the order and r u l e i s published, and move 

t h a t time out, so there's two ways t o address i t . 

COMMISSIONER OLSON: I see what you're saying. 

COMMISSIONER BAILEY: Yeah. 

COMMISSIONER OLSON: Well, i f they're ceasing use 

of them, t h a t , t o me, i s the main c r i t e r i a on the e f f e c t i v e 

date. Now you're a l l o w i n g — 

COMMISSIONER BAILEY: Because you're concerned 

about the u n l i n e d p i t s , but t h i s also includes p e r m i t t e d or 

r e g i s t e r e d permanent p i t s — 

COMMISSIONER OLSON: But i t ' s only f o r an u n l i n e d 

p e r m i t t e d or r e g i s t e r e d . I s n ' t t h a t — 

COMMISSIONER BAILEY: But the way (1) i s w r i t t e n , 

i t says an e x i s t i n g u n lined or perm i t t e d or r e g i s t e r e d — 

COMMISSIONER OLSON: Oh — 

COMMISSIONER BAILEY: — permanent p i t , see? 

MS. BADA: I don't t h i n k t h a t was the i n t e n t 
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of ~ 

COMMISSIONER OLSON: I don't t h i n k t h a t ' s — I 

t h i n k t h i s was intended t o deal w i t h the p i t s t h a t are i n 

those exempt areas t h a t are c u r r e n t l y u n l i n e d . 

CHAIRMAN FESMIRE: We've got one too many commas 

here. An e x i s t i n g u n l i n e d , permitted or r e g i s t e r e d — 

MS. BADA: A c t u a l l y , we're missing a comma. 

CHAIRMAN FESMIRE: Where? 

MS. BADA: I t should j u s t say an e x i s t i n g 

u n l i n e d , comma, permitted or r e g i s t e r e d , comma, permanent 

p i t . 

COMMISSIONER OLSON: Because i f there's a 

per m i t t e d — a permitted — 

CHAIRMAN FESMIRE: No, no, no, no, no. 

COMMISSIONER OLSON: I s t h a t r i g h t ? 

CHAIRMAN FESMIRE: No. 

COMMISSIONER BAILEY: No. 

CHAIRMAN FESMIRE: No, no, no. 

MS. BADA: For a — 

CHAIRMAN FESMIRE: An e x i s t i n g u n l i n e d p e r m i t t e d 

or r e g i s t e r e d permanent p i t . So e x i s t i n g u n l i n e d p e r m i t t e d 

or u n l i n e d r e g i s t e r e d permanent p i t s , u n l i n e d permanent — 

per m i t t e d permanent p i t or r e g i s t e r e d u n l i n e d — r e g i s t e r e d 

permanent p i t s h a l l be closed w i t h i n two years a f t e r the 

e f f e c t i v e date. 
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So what we're t a l k i n g about here i s u n l i n e d — 

un l i n e d p i t s — 

MS. BADA: — t h a t are e i t h e r p e r m i t t e d or 

r e g i s t e r e d — 

CHAIRMAN FESMIRE: — or r e g i s t e r e d , s h a l l be 

closed w i t h i n two years a f t e r — l e t ' s make t h a t a l i t t l e 

more — an e x i s t i n g — 

COMMISSIONER BAILEY: Does i t matter i f i t ' s 

p e r m i t t e d or registered? I s n ' t i t a l l u n l i n e d p i t s ? 

COMMISSIONER OLSON: I was t h i n k i n g t he same 

t h i n g . 

CHAIRMAN FESMIRE: A l l u n l i n e d p i t s should be 

per m i t t e d or r e g i s t e r e d . 

COMMISSIONER BAILEY: Yeah, but i f we e l i m i n a t e 

those two words, three words, then i t could be c l e a r e r — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — t h a t i t ' s a l l u n l i n e d 

p i t s — 

COMMISSIONER OLSON: — a l l u n l i n e d p i t s . 

COMMISSIONER BAILEY: — doesn't matter. 

MS. BADA: That's why there's two d i f f e r e n t 

dates, though. That's why you have (1) and ( 2 ) . 

CHAIRMAN FESMIRE: Yeah, i f they've been 

pe r m i t t e d or r e g i s t e r e d , they've got two years. I f they 

haven't been permitted or r e g i s t e r e d they've got 60 days. 
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COMMISSIONER OLSON: Because i t was i l l e g a l t o 

s t a r t w i t h . 

CHAIRMAN FESMIRE: Right. How about, An e x i s t i n g 

p e r m i t t e d or r e g i s t e r e d permanent p i t t h a t i s u n l i n e d s h a l l 

be closed w i t h i n two years a f t e r the e f f e c t i v e date of 

t h i s ? Does t h a t make i t clearer? 

MS. BADA: Ei t h e r t h a t or take out the comma, I 

don't care which. 

COMMISSIONER BAILEY: I l i k e p u t t i n g — the way 

you s a i d i t . But do we want t o have i t f o r a cl o s u r e plan 

so t h a t they don't close i t without having approval? 

CHAIRMAN FESMIRE: I t j u s t dawned on me the way 

t o do t h i s . 

MS. BADA: You already have a requirement f o r a 

closure plan. 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: They have 3 0 days t o submit a 

closure plan. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Why don't we s t a r t the clock 

running a f t e r they — two years a f t e r they submit t h e i r 

c losure plan and not leave i t excepted, you know — No, no, 

we can't do t h a t . 

COMMISSIONER OLSON: I don't have any problem 
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w i t h doing i t from when i t ' s approved, because there's been 

— l i k e l y going t o be some backlog of doing t h i s . 

CHAIRMAN FESMIRE: I agree w i t h you a hundred 

percent. But one way t o s t a l l and not get t h i s done i s t o 

submit an unapprovable plan. 

MS. BADA: An incomplete plan. 

CHAIRMAN FESMIRE: An incomplete plan. 

COMMISSIONER BAILEY: To c a l l i t — a complete 

approvable closure plan must be submitted w i t h i n one year. 

CHAIRMAN FESMIRE: Well, we've already got the 

e a r l i e r p r o v i s i o n w i t h the 30 days. 

COMMISSIONER BAILEY: Have we agreed on 30 days 

as a reasonable amount of time f o r everybody, f o r 

ConocoPhillips and Yates and a l l these operators t h a t have 

huge numbers of — 

CHAIRMAN FESMIRE: Okay — 

COMMISSIONER BAILEY: ~ lo c a t i o n s ? 

CHAIRMAN FESMIRE: — so instead of 3 0 days, a 

complete approvable plan s h a l l be submitted w i t h i n one 

year, and the closures w i l l occur w i t h i n a year a f t e r 

approval of the plan. 

COMMISSIONER BAILEY: I can support t h a t . 

CHAIRMAN FESMIRE: How about i t ? Can you d r a f t 

i t ? 

MS. BADA: What's going t o c o n s t i t u t e complete 
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and approvable? I would f e e l b e t t e r i f you had a deadline 

t h a t s a i d , you know, i f i t ' s not then i t s t i l l has t o be 

closed. Shouldn't be any arguments about what i t i s . 

COMMISSIONER BAILEY: But I don't want the idea 

of i n d u s t r y going ahead and c l o s i n g something and OCD 

coming back a year l a t e r and saying, Whoops, we d i d n ' t have 

time t o get around t o you, but we don't l i k e the way you 

di d something, and you've spent $15 m i l l i o n doing t h i s f o r 

a l l your w e l l s . 

COMMISSIONER OLSON: I mean, i t almost seems t o 

me t o be handled through OCD's enforcement. I f somebody 

submits a plan and i t ' s incomplete, you ask them f o r the 

in f o r m a t i o n , and i f they give you incomplete i n f o r m a t i o n 

again, you — you know — 

COMMISSIONER BAILEY: The clock has s t a r t e d — 

COMMISSIONER OLSON: — r e j e c t i t and take a — a 

compliance a c t i o n . 

COMMISSIONER BAILEY: The clock s t a r t s when they 

get something t o you t h a t ' s reasonable. 

CHAIRMAN FESMIRE: So t h a t s t i l l doesn't s a t i s f y 

my problem. What's t o keep them from g i v i n g you something 

unreasonable — 

COMMISSIONER BAILEY: Yeah. 

CHAIRMAN FESMIRE: — j u s t t o s t a l l ? 

COMMISSIONER BAILEY: I s there an apparent 
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completeness review t h a t OCD does when something i s 

submitted? Would t h a t be h e l p f u l i f we have these time 

l i m i t a t i o n s , t o have an apparent completeness review l i k e 

MMD does f o r coal mines or something? 

CHAIRMAN FESMIRE: That's a whole d i f f e r e n t 

procedure t h a t we haven't s t a r t e d , and i f you — you know, 

I don't t h i n k I have the budget t o do anything l i k e t h a t 

t h i s year. 

COMMISSIONER BAILEY: Yeah, but you've got a l l 

these closure plans coming i n f o r your l i m i t e d people 

anyway, so t o do i t e f f i c i e n t l y and e f f e c t i v e l y , they need 

some way — here I am, t a l k i n g about management processes 

— some way t o e f f i c i e n t l y take care of the volume so t h a t 

they don't have another four years' backlog s i t t i n g on the 

f l o o r s . 

CHAIRMAN FESMIRE: Another f o u r years? I guess I 

don't — 

COMMISSIONER BAILEY: Well, the testimony was, 

the r e were — what — how many years' worth of — 

CHAIRMAN FESMIRE: Well, I don't — 

COMMISSIONER BAILEY: — paper s i t t i n g on — 

CHAIRMAN FESMIRE: I t h i n k i t was — 

COMMISSIONER BAILEY: — Wayne Price's f l o o r ? 

CHAIRMAN FESMIRE: — t h a t t h e r e were 40 of these 

a p p l i c a t i o n s s i t t i n g on h i s f l o o r . 
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COMMISSIONER BAILEY: But there was something 

about — 

CHAIRMAN FESMIRE: We're almost caught up now. 

COMMISSIONER BAILEY: — a two-year backlog on 

h i s review. 

CHAIRMAN FESMIRE: I don't remember t h a t , and — 

COMMISSIONER OLSON: Well, I can speak from 

experience. On the p r i o r expansion of the vul n e r a b l e area 

t h a t we d i d i n 1993, I be l i e v e , there was a l o t of p i t s i n 

the expanded vulnerable area t h a t were r e q u i r e d t o be 

closed. There wasn't an outer l i m i t placed on t h a t , but 

there was a l o t of p i t s , and i t took years f o r companies 

t h a t had large numbers of p i t s j u s t t o get them done, 

because there's only so much equipment t h a t can get up 

the r e running around t o close them, so... 

And i n some cases I t h i n k — I don't remember 

what the exact numbers were. John Roe w i t h Dugan had said 

they s t i l l have a number of unlined p i t s out t h e r e . 

They're not doing any more new ones, but I t h i n k he sa i d 

they had — Well, I can't remember the number. I thought 

i t was around 100 or — 

CHAIRMAN FESMIRE: No, I was t h i n k i n g — 

COMMISSIONER OLSON: — something 

CHAIRMAN FESMIRE: — i t was — 

COMMISSIONER OLSON: — t h a t were l e f t out t h e r e . 
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So i f you t r y t o do 100 p i t s i n two years, i s — That's a 

l o t of work. 

The key t o me i s , they're not being used. That's 

the — t h a t you're not — a t l e a s t they're not p u t t i n g 

anything new i n them. 

MS. BADA: I don't t h i n k there's anything t h a t 

says they're not being used, though. 

COMMISSIONER OLSON: Well, there's — 

CHAIRMAN FESMIRE: I f they're p e r m i t t e d or 

r e g i s t e r e d and not closed now, they should l e g a l l y be being 

used. 

COMMISSIONER OLSON: No, i t ' s a f t e r t he e f f e c t i v e 

date, u n l i n e d temporary p i t s are p r o h i b i t e d . So i f i t ' s 

p r o h i b i t e d , you can't put anything i n the t r a n s i t i o n a l 

p r o v i s i o n s . 

CHAIRMAN FESMIRE: But i f they're p e r m i t t e d or 

r e g i s t e r e d now, they — we're only p e r m i t t i n g and 

r e g i s t e r i n g — 

MS. BADA: Yeah, t h a t ' s t h a t — 

CHAIRMAN FESMIRE: — new a c t i v e p i t s , not — 

COMMISSIONER OLSON: Uh-huh, I see what you're 

saying. 

CHAIRMAN FESMIRE: Why don't we take a break f o r 

15 minutes and come back a t 25 a f t e r and see i f we can 

solve t h i s problem? 
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(Thereupon, a recess was taken a t 2:08 p.m.) 

(The f o l l o w i n g proceedings had a t 2:25 p.m.) 

CHAIRMAN FESMIRE: Let's go back on the record i n 

Case Number 14,015. 

Let the record r e f l e c t i t i s 2:25 p.m. on 

Wednesday, March 12th, 2008. 

Let the record also r e f l e c t t h a t Commissioners 

Olson, Bailey and Fesmire are present, we t h e r e f o r e have a 

quorum. 

We were i n the process of d e l i b e r a t i n g the f i n a l 

order i n the aforementioned case. 

We had k i n d of come t o an impasse on some of the 

requirements under the closure, and I'm hoping t h a t over 

the break somebody came up w i t h a decent idea on how t o get 

through the problems t h a t we were having. 

COMMISSIONER BAILEY: I t h i n k W i l l i e got 

b r i l l i a n t t h e r e . 

COMMISSIONER OLSON: I have a thought here. I 

t h i n k the key, t o me, seems t o be, i f we've got u n l i n e d 

p i t s , we want t o stop using them. That seems t o me the 

r e a l focus. The closure t h a t comes a f t e r t h a t can take 

some longer p e r i o d of time, as long as i t ' s not being used. 

And I wonder i f we could set out the requirement 

t h a t w i t h i n two years of the e f f e c t i v e date of the r u l e , 

y o u ' l l cease discharges t o permitted u n l i n e d p i t s , the ones 
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t h a t are already out there t h a t may be i n the — outside 

the vulnerable areas of the San Juan Basin, f o r example. 

And there might be a number of those f o r some operators. 

So i f we could say, Look, y o u ' l l stop using them 

i n two years, and then f o r unpermitted ones, u n l i n e d p i t s 

t h a t aren't p e r m i t t e d now, they should be ceased on the 

e f f e c t i v e date of the r u l e . I mean, they're i l l e g a l now, 

so th e r e shouldn't be any c o n t i n u a t i o n of t h a t , i t ' s a 

v i o l a t i o n of the cu r r e n t r u l e s , and maybe i t would be good 

t o s t a t e t h a t . 

The other issue seems t o be, once — and the 

reason I mention t h i s t h i s way i s because I see two 

d i f f e r e n t t h i n g s t h a t are going t o have t o occur. They're 

going t o have t o cease discharge, and they're going t o have 

t o r e t r o f i t tanks out onto those s i t e s . And the testimony 

t h a t we've had, and the experience I've had i n the past, i s 

about f i v e grand j u s t t o come i n and do t h a t alone. 

You also, then, now have the cl o s u r e . That's — 

Once the discharge has ceased t o the u n l i n e d p i t , the 

closur e can take some longer period of time, e s p e c i a l l y i f 

i t ' s o utside the vulnerable areas, there's a very low — 

there's a low r i s k t h a t those are going t o pose a problem, 

you know? 

So I would almost t h i n k t h a t maybe we could j u s t 

g ive some d i r e c t i o n t o our counsel t o say, Let's focus t h i s 
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on ceasing discharge w i t h i n two years and submission of the 

closure plans, whatever, i f you want t o say w i t h i n one 

year. And the schedule f o r closure of those p i t s could be 

p a r t of the closure plans. I mean, th e r e should be a 

schedule t h a t comes as p a r t of t h a t , and t h a t ' s something 

t h a t can j u s t be negotiated w i t h OCD a t t h a t p o i n t . I 

don't see t h a t t h a t ' s — I see t h a t as a less c r i t i c a l 

issue than ceasing discharge. 

CHAIRMAN FESMIRE: Okay, what time p e r i o d — 

COMMISSIONER OLSON: And I t h i n k r i g h t now, the 

way t h a t OCD has t h i s w r i t t e n — and maybe I'm i n t e r p r e t i n g 

t h i s wrong, but I ki n d of — the way I see i t i s t h a t 

they're k i n d of t r y i n g t o r o l l these two t h i n g s together, 

ceasing the discharge and the closure p l a n a l l t o g e t h e r , 

and t o me they're two d i s t i n c t l y d i f f e r e n t a c t i v i t i e s t h a t 

have d i s t i n c t l y d i f f e r e n t costs w i t h the operators as w e l l . 

And i t seems t o be, you know, f a i r t o the 

operators t o say, Look, okay, i n two years you've got t o 

r e t r o f i t these t h i n g s and get t h i s s t u f f taken care o f , and 

you've got more f l e x i b i l i t y i n the time t o get them closed. 

And t h a t ' s the way — e s s e n t i a l l y the way the o l d 

p i t r u l e s had worked. There was cease-discharge deadlines. 

COMMISSIONER BAILEY: I l i k e your reasoning 

because i t keeps focus on what the issue i s . And the issue 

i s , no more discharges. That's the r e s u l t we want. And 
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then closure, i f there's no more discharge, can come a t i t s 

time — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — under approval by the 

OCD. 

I l i k e your reasoning, because i t ' s keeping focus 

on what's important. 

CHAIRMAN FESMIRE: Okay, so how long u n t i l we 

cease discharge t o — under your proposal, how long would 

i t be t o cease discharge i n r e g i s t e r e d or p e r m i t t e d 

permanent p i t s ? 

COMMISSIONER OLSON: Well, I t h i n k the r e s t of 

the s t u f f i s okay, t h a t a deadline w i t h the — needs t o be 

i n a p p l i c a t i o n s and t h i n g s l i k e t h a t . 

But I t h i n k two years on ceasing discharge i s 

g i v i n g them adequate time t o make sure they can get tanks 

and get the system r e t r o f i t t e d , because t h a t ' s going t o 

be — t h a t ' s r e a l l y a major focus t h a t I j u s t see, and I 

thought maybe two years from the e f f e c t i v e date, or unless 

you want t o set a s p e c i f i c time, you know, a s p e c i f i c , you 

know, year t h a t i t ' s done by — 

COMMISSIONER BAILEY: So you're saying A.(1) 

should read, Discharge t o an e x i s t i n g u n l i n e d p e r m i t t e d or 

r e g i s t - — or — decided t o change t h a t language — s h a l l 

be — s h a l l cease w i t h i n two years? 
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COMMISSIONER OLSON: I'm t h i n k i n g a c t u a l l y you 

put i t back i n the t r a n s i t i o n a l p r o v i s i o n s where you have 

r i g h t now 17.A, t h a t a f t e r i t ' s got, you know, e f f e c t i v e 

date, u n l i n e d temporary p i t s are p r o h i b i t e d , and you could 

say — add t o t h a t t o say t h a t — 

CHAIRMAN FESMIRE: Well, since i t ' s two d i f f e r e n t 

concepts, l e t ' s leave i t i n two d i f f e r e n t places. Let's 

t a l k about the closure requirements here, and then t he 

t r a n s i t i o n a l p r o v i s i o n s , t a l k about ceasing discharge t o 

those permits. 

MS. BADA: You also have closure requirements i n 

B of 17, though, also, so you need t o deal w i t h them 

simultaneously, or y o u ' l l end up w i t h c o n f l i c t i n g 

p r o v i s i o n s . 

CHAIRMAN FESMIRE: Okay, l e t ' s decide what we 

want t o do and leave i t up t o counsel t o d r a f t the 

appr o p r i a t e — 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: — language. 

(Laughter) 

CHAIRMAN FESMIRE: So what we want t o do i s cease 

discharge t o the permitted or r e g i s t e r e d p e r m i t t e d p i t s 

w i t h i n two years. I s t h a t too long? That seems l i k e an 

awful long time. The t e s t - — 

MS. BADA: That's what you're doing i n A. 
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CHAIRMAN FESMIRE: What do you mean? 

MS. BADA: That's what you're already doing i n 

A.( 1 ) , because you don't have anything — 

COMMISSIONER OLSON: Uh-huh. 

MS. BADA: — t h a t t a l k s about discharge. 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: Right. 

MS. BADA: So i t j u s t depends on whether you 

t h i n k t h a t ' s reasonable, t h a t t h a t was what — e s s e n t i a l l y 

what was proposed. 

CHAIRMAN FESMIRE: But t h a t — you know, there's 

a d i f f e r e n t time requirement t o get a — and t h i s i s the 

crux of Commissioner Olson's discussion, i s t h a t there's a 

d i f f e r e n t time period t o get them closed. What we want t o 

do i s get discharge ceased. 

MS. BADA: But t h a t ' s what I'm saying, there's 

nothing i n the r u l e as proposed t h a t makes those d i f f e r e n t . 

I n i t i a l l y i t was, you closed i t , so two years e s s e n t i a l l y . 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Right. 

MS. BADA: Whether you t h i n k t h a t ' s reasonable i s 

another question, but t h a t ' s e s s e n t i a l l y the — 

COMMISSIONER OLSON: Which means i t ' s k i n d of — 

you stop discharging and close i t w i t h i n two years where 

i t ' s synonymous, versus now breaking i t out t o say — which 
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could be j u s t f o r the t r a n s i t i o n a l p r o v i s i o n s , t h a t t h e y ' l l 

cease discharges w i t h i n , you know, a c e r t a i n p e r i o d of 

time, which means i t has t o be per m i t t e d , r e t r o f i t t e d , and 

they've got the time t o work t h a t through, you know? 

And t o t e l l you the t r u t h , the clos u r e i s got 

more f l e x i b i l i t y , i n my opinion, once you stop the 

discharge. 

COMMISSIONER BAILEY: And t h a t can happen w i t h i n 

a year a f t e r closure plan approval. 

COMMISSIONER OLSON: Uh-huh. I was t h i n k i n g 

along the l i n e s t h a t you don't even need t o put a time 

frame, i t would j u s t be t h a t the closure plan would include 

a schedule f o r implementation, and i t ' s worked out through 

OCD as p a r t of the approval. 

COMMISSIONER BAILEY: You've done i t before. 

COMMISSIONER OLSON: Because some — i t may be 

d i f f e r e n t f o r d i f f e r e n t operators. I f somebody's got two 

p i t s and wants t o take, you know, two years t o do i t , t h a t 

seems a l i t t l e excessive. I f you've got somebody t h a t ' s 

got 100 p i t s , a c t u a l l y i t may take them two t o th r e e years 

t o get i t done, you know? 

CHAIRMAN FESMIRE: Well, i f we're going t o get i t 

done, we need t o put a time l i m i t on i t . 

I t h i n k two years t o stop discharge i s too much. 

You know, we need t o get i t done quicker than t h a t . 
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I can understand — you know, and t h a t would take 

some of the pressure o f f , you know, give them — I t h i n k i t 

would be reasonable, given some of the testimony, i n c l u d i n g 

some of the testimony we heard from the northwest 

operators, Mr. Dugan and h i s employee, t h a t a year t o cease 

discharge i n t o an e x i s t i n g u n l i n e d or pe r m i t t e d or 

r e g i s t e r e d p i t — e x i s t i n g p ermitted or r e g i s t e r e d u n l i n e d 

p i t — and a t the same time give them a year t o submit a 

closur e plan and then a year t o get i t closed a f t e r the 

adoption of the closure — a f t e r the acceptance of the 

closur e plan, the approval of the closure plan. 

I s t h a t too s t r i n g e n t ? 

COMMISSIONER OLSON: I'm j u s t t h i n k i n g t h a t f o r 

some cases, i f you've got 100 of them, which I t h i n k they 

were i n the range of t h a t f o r unlined p i t s , and you now 

have t o get tankage systems f o r a l l those. That's a l o t of 

f o l k s c o n s t r u c t i n g tanks. 

And then the ph y s i c a l i n s t a l l a t i o n , they've 

probably got t o come and probably move the equipment or 

replumb i t , because you're probably going t o set i t next t o 

the other p i t because you're going t o have t o close t h a t 

out and d i g i t out, unless you plan on doing i t a l l a t 

once. And t h a t ' s what happened i n the past, was, o f t e n 

they would come and s i t i t adjacent t o the o l d p i t 

somewhere and then come back and d i g out the p i t . 
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But the focus up f r o n t was on ceasing the 

discharge and g e t t i n g t h i n g s r e t r o f i t t e d , and I'm j u s t 

wondering on the time frame i f t h a t ' s going t o be enough 

time, unless you allow an — you know, an o p t i o n f o r an 

extension of t h a t f o r , you know, good cause shown, 

something l i k e t h a t . That could be a way t o do i t , I — 

t h a t ' s f i n e . 

I'm j u s t t h i n k i n g , I don't know i f one year i s 

going t o be enough time t o — because they've got t o submit 

t h e i r permit a p p l i c a t i o n as w e l l and get the permit 

approved f o r the new system. 

COMMISSIONER BAILEY: And t h e r e ' l l be a backlog 

f o r t h a t . 

COMMISSIONER OLSON: And t h e r e ' l l be a backlog 

f o r t h a t . And t h i s a c t u a l l y allows the D i v i s i o n t o focus 

more on the p o l l u t i o n prevention f i r s t and then the 

cleanup, which the p o l l u t i o n prevention seems more 

important. 

CHAIRMAN FESMIRE: Okay. So how would you 

propose we do i t , then? 

COMMISSIONER OLSON: I'm j u s t t h i n k i n g two years. 

That should be enough time f o r them, you know, t o get the 

permit a p p l i c a t i o n s i n and get th i n g s r e t r o f i t t e d and 

redone. And then when you come t o the cl o s u r e , not having 

the time frame — or i f you want a time frame, pushing i t 
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out — 

CHAIRMAN FESMIRE: I want a time frame, because I 

know, you know, there's always b e t t e r ways t o spend your 

money, f o r an operator t o spend t h e i r money. And, you 

know, they're going t o — I t h i n k there needs t o be a time 

requirement. As long as i t ' s a s p e c i f i c requirement, given 

some of the testimony we've heard, s p e c i f i c a l l y from Mr. 

Dugan and h i s employees — h i s employee — and t h e r e are a 

s i g n i f i c a n t number of these. But a t the same time we need 

t o d r i v e the process. 

But why don't you go ahead and give us a proposal 

and — you know, what are we looking a t , what k i n d of — ? 

COMMISSIONER OLSON: Well, I t h i n k the two — i f 

we looked a t — i f you wanted t o say two years f o r ceasing 

the discharge and three years f o r — 

CHAIRMAN FESMIRE: A t o t a l of th r e e years t o get 

i t closed? 

COMMISSIONER OLSON: Right, and then from — 

thr e e years of the e f f e c t i v e date t h e y ' l l have them closed. 

You're g i v i n g them an ex t r a year i n th e r e t o help get them 

closed. A three-year period t o close them. And sometimes 

i t might go concurrently, they — and some companies d i d 

t h a t before, they come i n and do i t a l l a t the same time. 

They've got a backhoe out there t o do the work t h a t they've 

got going on, they're going t o do both t h i n g s a t once so 
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they don't have t o remobilize the equipment. 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: So i f you — maybe i f you 

d i d i t t h a t way — 

CHAIRMAN FESMIRE: Okay. Commissioner B a i l e y , i s 

t h a t your — 

COMMISSIONER BAILEY: To cease discharges i n two 

years and complete closure w i t h i n three years — 

COMMISSIONER OLSON: — of the e f f e c t i v e date 

f o r — 

COMMISSIONER BAILEY: Of the e f f e c t i v e — sure. 

CHAIRMAN FESMIRE: And t h a t ' s f o r r e g i s t e r e d 

p i t s . How do you propose t o handle nonregistered or 

nonpermitted p i t s ? 

COMMISSIONER OLSON: Well, I ' d say t h a t t h e r e 

shouldn't be any discharges as of the e f f e c t i v e — the r e 

shouldn't be any discharges now — 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: — so they're i l l e g a l 

anyways. And I ' d give them a t i g h t time frame, since i t ' s 

an i l l e g a l a c t i v i t y , t o — 

CHAIRMAN FESMIRE: S i x t y days t o cease — 

COMMISSIONER OLSON: Yes. 

CHAIRMAN FESMIRE: — or 60 days from c l o s u r e , 

immediate discharge cease — 
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COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: — cessation. 

COMMISSIONER OLSON: Or — yeah, immediacy of 

cessation, I t h i n k t h a t ' s the key. You know, close them 

out and — They s t i l l have t o submit a plan , though, don't 

they? And t h a t has t o be approved by OCD. 

COMMISSIONER BAILEY: And t h a t ' s not going t o 

happen i n 60 days. 

COMMISSIONER OLSON: That's not going t o happen 

i n 60 days, no. 

MS. BADA: At l e a s t , I t h i n k i t does. 

COMMISSIONER BAILEY: Yeah, on (2) — 

MS. BADA: Yeah, i t does. 

COMMISSIONER BAILEY: — A.(2). 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: And I agree i t needs t o be a 

sh o r t time frame, because t h a t ' s — I t shouldn't even be 

the r e i n the f i r s t place, i t ' s r e a l l y i l l e g a l under the 

c u r r e n t r e g u l a t i o n s . 

CHAIRMAN FESMIRE: So would s i x months be a 

reasonable time period t o get t h e i r a p p l i c a t i o n — t h e i r 

p l a n i n , approved, and get the s i t e closed? 

COMMISSIONER BAILEY: Can D i v i s i o n personnel do 

th a t ? 

CHAIRMAN FESMIRE: Yeah, they — That won't take 
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long t o get those turned around. 

COMMISSIONER BAILEY: Six months? 

CHAIRMAN FESMIRE: Very — very q u i c k l y . 

COMMISSIONER BAILEY: Okay, so A.(2), date 

becomes w i t h i n s i x months a f t e r e f f e c t i v e date? 

COMMISSIONER OLSON: Becomes s i x months ins t e a d 

of 60 days? 

COMMISSIONER BAILEY: That's — He's saying t h a t 

t h a t could work. 

COMMISSIONER OLSON: That's — 

MS. BADA: — three years. 

COMMISSIONER OLSON: That's f i n e w i t h me. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: I s t h a t okay w i t h you? 

CHAIRMAN FESMIRE: I t ' s okay w i t h me. 

COMMISSIONER BAILEY: Let's go f o r i t . 

CHAIRMAN FESMIRE: Counsel, do you t h i n k you can 

d r a f t t h a t ? 

MS. BADA: And on unlined p i t s , when d i d you — I 

mean the unregist e r e d , when d i d you want i t t o cease? 

CHAIRMAN FESMIRE: Cessation the e f f e c t i v e date 

of the — 

MS. BADA: E f f e c t i v e date of the r u l e . 

CHAIRMAN FESMIRE: — the r u l e , because i t ' s 

already a v i o l a t i o n of the r u l e . 
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MS. BADA: Okay. While we're on t h i s , go t o 17.B 

and decide whether plan s u b m i t t a l — closure plan s u b m i t t a l 

w i t h i n 3 0 days i s reasonable. 

CHAIRMAN FESMIRE: 17.B? 

MS. BADA: Uh-huh. 

COMMISSIONER OLSON: I t h i n k i t ' s reasonable f o r 

the unpermitted p i t t h a t may be out t h e r e , because t h a t ' s 

— and again, t h a t ' s i l l e g a l . 

MS. BADA: I t also applies t o u n l i n e d temporary 

p i t s and e x i s t i n g below-grade tanks t h a t don't meet the 

requirements. 

COMMISSIONER OLSON: I t h i n k i t ' s going t o be a 

f l o o d of them coming i n , though. 

COMMISSIONER BAILEY: Can we j u s t e l i m i n a t e 17.B 

and go w i t h what we're t a l k i n g about i n 13.A, so t h a t we 

don't have redundancy or c o n t r a d i c t ourselves? Because 

17.B t r i e s t o lump i t a l l together, and we've been r e a l 

s p e c i f i c i n 13.A t h a t u n l i n e d r e g i s t e r e d , u n l i n e d not 

r e g i s t e r e d , temporary, permanent — 

MS. BADA: The problem i s , when you go back t o 

your i n i t i a l a p p l i c a t i o n , i t r e f e r s t o 17.B. 

COMMISSIONER BAILEY: Well, can we change t h a t 

reference? 

MS. BADA: I t h i n k i t t a l k s about clo s u r e plans, 

i s the problem. 
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COMMISSIONER BAILEY: Because we're l o o k i n g a t 

each s i t u a t i o n i n a d i f f e r e n t l i g h t , and when you t r y t o 

lump i t a l l together i n 17.B i t ' s — 

MS. BADA: Yeah, i f you — 

COMMISSIONER BAILEY: — g e t t i n g c o n t r a d i c t o r y . 

MS. BADA: — go back t o 9.C, s e c t i o n 9, 

paragraph C, p a r t i c u l a r l y C.(2) and C.(3) — 

COMMISSIONER BAILEY: Well, l e t ' s j u s t s c r a t c h 

t h a t language t o say, submit the r e s p e c t i v e c l o s u r e plan 

r e q u i r e d under 13 — 

MS. BADA: But 13 — 

COMMISSIONER BAILEY: — A. 

MS. BADA: — doesn't t a l k about clo s u r e plans, 

i t j u s t says when i t has t o be closed by. 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: Well, counsel can clean up 

those references, she knows what we're — 

COMMISSIONER BAILEY: Yeah. 

CHAIRMAN FESMIRE: — t r y i n g t o accomplish. 

COMMISSIONER OLSON: Well, yeah, t h a t ' s maybe 

what's confusing too, because i t seems l i k e you've got — 

MS. BADA: One — 

COMMISSIONER OLSON: — t r a n s i t i o n a l p r o v i s i o n s 

i n d i f f e r e n t places, instead of a l l i n one i n one place. 

MS. BADA: One deals w i t h your closure p l a n , 

STEVEN T. BRENNER, CCR 
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COMMISSIONER OLSON: Right. 

MS. BADA: — I t h i n k the question i s , when do 

you want t o have t o have those in? The other deals w i t h 

the date you have t o have i t closed by. 

COMMISSIONER BAILEY: Well, t h a t ' s what we are 

f i g u r i n g out here — 

MS. BADA: Yeah. 

COMMISSIONER BAILEY: — i n 13. So i n 13 we're 

being — 

MS. BADA: 13 t a l k s about closed — 

COMMISSIONER BAILEY: — s p e c i f i c according t o 

the s i t u a t i o n . 

MS. BADA: 13 t a l k s about when you have t o have 

i t closed by, and then B t a l k s about when you have t o get 

your plan i n . And so does C, 9.C. 

COMMISSIONER OLSON: I mean, I could see the 3 0 

days f o r the unpermitted ones — and t h a t would be a high 

focus then, I t h i n k , f o r the D i v i s i o n because I t h i n k these 

t h i n g s are noncompliant, and maybe 60 days — or s i x months 

f o r s u b m i t t i n g them f o r t h i n g s t h a t are already p e r m i t t e d , 

you know? 

CHAIRMAN FESMIRE: Or r e g i s t e r e d . 

COMMISSIONER OLSON: Or r e g i s t e r e d , r i g h t . And 

t h a t way, there's some time f o r f o l k s t o get the plans 
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together. I t ' s not — i t does take a l i t t l e time even f o r 

i n d u s t r y t o f i g u r e out how they want t o address these 

t h i n g s , what method they're going t o use t o do i t , l i n e up 

t h e i r resources and f i g u r e out a schedule f o r those t h i n g s . 

CHAIRMAN FESMIRE: Okay. 

MS. BADA: Well, you can't do your c l o s u r e 

w i t h o u t your plan, but — because I mean, you have a drop-

dead date anyway, but i s i t reasonable t o — 3 0 days? 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: I — You know, these are f o l k s 

t h a t have r e s i s t e d the — 

MS. BADA: No, I'm not t a l k i n g about the 

unregist e r e d . I'm t a l k i n g about below-grade tanks, w i t h i n 

f i v e years you're going t o have t o r e t r o f i t or replace or 

— f o r the unl i n e d temporary p i t s , those type of t h i n g s . 

CHAIRMAN FESMIRE: Do you have enough t o do what 

needs t o be done? Do you need — 

MS. BADA: No, I need you t o t e l l me when you 

want your closure plans. And I've got i t f o r the u n l i n e d , 

u n r e g i s t e r e d , unpermitted, but what about the others? 

CHAIRMAN FESMIRE: I t h i n k we decided f o r the 

pe r m i t t e d ones s i x months. 

MS. BADA: Okay. That also a p p l i e s t o below-

grade tanks t h a t are — r e t r o f i t t e d , and u n l i n e d temporary 

p i t s , so I j u s t want t o make sure — 
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CHAIRMAN FESMIRE: Right. 

MS. BADA: Okay. 

CHAIRMAN FESMIRE: That's my i n t e r p r e t a t i o n . 

Commissioner Bailey? 

COMMISSIONER BAILEY: I thought a wh i l e ago we 

sai d A.(2) would be s i x months f o r e x i s t i n g l i n e d or 

un l i n e d , not permitted or r e g i s t e r e d . 

MS. BADA: Right t h a t ' s when they have t o be 

closed. 

CHAIRMAN FESMIRE: Closed by, t h a t ' s not the — 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: — requirement — 

MS. BADA: That's when i t — yeah. 

CHAIRMAN FESMIRE: — plan. 

COMMISSIONER BAILEY: And the plans — 

COMMISSIONER OLSON: Submit a closu r e plan w i t h i n 

s i x months, close them w i t h i n three years — 

CHAIRMAN FESMIRE: For the r e g i s t e r e d p e r m i t t e d 

— and perm i t t e d . But you're t a l k i n g about the 

unpermitted, unregistered ones? 

COMMISSIONER BAILEY: Okay, no, I j u s t hadn't 

g o t t e n i t c l e a r where we were. 

CHAIRMAN FESMIRE: I s t h a t s a t i s f a c t o r y ? 

COMMISSIONER BAILEY: I s i t reasonable? Six 

months f o r everybody t h a t has a p i t out t h e r e , t o submit a 
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closure plan? 

CHAIRMAN FESMIRE: For the u n l i n e d p i t s , yeah. 

COMMISSIONER BAILEY: For the — ? 

CHAIRMAN FESMIRE: — u n l i n e d , r e g i s t e r e d or 

per m i t t e d p i t s . 

COMMISSIONER BAILEY: Okay. How about f o r the 

closed-loop systems, below-grade tanks? 

CHAIRMAN FESMIRE: Well, below-grade tanks would 

be included, but a closed-loop system would be a temporary. 

COMMISSIONER BAILEY: Okay, I'm j u s t l o o k i n g a t 

13.(A) t a l k s about c l o s i n g p i t s , closed-loop systems or 

below-grade tanks. 

MS. BADA: And you have t o remember, r i g h t now 

13.(A).(3) says an unlined temporary p i t has t o be closed 

w i t h i n t h r e e months a f t e r the e f f e c t i v e date, so you can't 

g i v e them s i x months t o get i n a closure plan — 

COMMISSIONER OLSON: Uh-huh. 

MS. BADA: — unless you change i t . 

COMMISSIONER OLSON: I d i d n ' t have a problem w i t h 

those being closed i n three months, so... 

MS. BADA: So are you okay w i t h the closure plan 

being 3 0 days f o r t h a t one? 

CHAIRMAN FESMIRE: Yes. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: That should be a r e l a t i v e l y 
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small number. 

MS. BADA: Okay, so a closure plan — submit a 

closure plan w i t h i n 3 0 days f o r u n l i n e d temporary p i t s or 

un l i n e d , unregistered, unpermitted permanent p i t s ? 

CHAIRMAN FESMIRE: That's my understanding. 

MS. BADA: And i n s i x months f o r below-grade 

tanks and the r e g i s t e r e d — 

CHAIRMAN FESMIRE: — r e g i s t e r e d , p e r m i t t e d — 

MS. BADA: — permitted. 

CHAIRMAN FESMIRE: Registered or p e r m i t t e d . 

MS. BADA: Okay. 

CHAIRMAN FESMIRE: Anything else we need t o 

address i n there? Okay. 

Okay, going t o 19.15.17.13.B, CRI and the 

independents both had a comment on t h i s . 

CRI i s i n t e r e s t e d i n having the a u t h o r i t y i n the 

d i s t r i c t — I mean i n Santa Fe instead of the d i s t r i c t 

o f f i c e . 

And the independents, I've got the word 

"evaporate". Does anybody know what I'm t a l k i n g about? 

COMMISSIONER BAILEY: And t h a t was f o r B . ( l ) ? 

CHAIRMAN FESMIRE: 17.B. I t d i d n ' t get s p e c i f i c . 

MS. BADA: 13.B, you mean? 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: I'm seeing t h e i r December 
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13th s u b m i t t a l , t h e i r only issue was the — be done by the 

Environmental Bureau versus the d i s t r i c t . 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: I t h i n k i t should be done a t 

the d i s t r i c t l e v e l . 

COMMISSIONER BAILEY: The closure time l i m i t f o r 

temporary p i t s — 

CHAIRMAN FESMIRE: Back up on 13.A? 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — f o r temporary p i t s , we 

give them three months a f t e r release of the r i g ? What do 

we give them? 

CHAIRMAN FESMIRE: Where are you at? 

COMMISSIONER BAILEY: Okay, 12.B.(4) says a l l 

f r e e l i q u i d s have t o removed w i t h i n 30 days a f t e r r i g 

release. So I don't t h i n k i n 30 days evaporation i s going 

t o be a very e f f e c t i v e means of removal of f l u i d s . 

CHAIRMAN FESMIRE: And t h a t causes a c o n f l i c t . 

Where are you showing that? 

COMMISSIONER BAILEY: IPA's suggestion t o use 

evaporation as a method f o r closure of temporary p i t s , I 

don't t h i n k , i s a very e f f e c t i v e method i f we're only 

g i v i n g them 30 days t o remove f r e e l i q u i d s out of the 

temporary p i t . 

CHAIRMAN FESMIRE: Okay. 
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COMMISSIONER BAILEY: I mean, some may evaporate, 

but — 

CHAIRMAN FESMIRE: Anything t h a t evaporates i s 

f l u i d you don't have t o t r u c k — 

COMMISSIONER BAILEY: Right. 

CHAIRMAN FESMIRE: — but the testimony has been 

extremely — there's been a l o t of the testimony t h a t t he 

longer you leave the f l u i d i n there, the higher the head, 

the more the — 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: — the r i s k of contamination, 

the more the r i s k of release. So I agree w i t h you on t h a t . 

The independents also want B.(1) t o G. (3) 

e l i m i n a t e d . That would be the methods f o r c l o s i n g . I 

guess they don't want t o ever close p i t s . 

MS. BADA: I t h i n k they moved i t . 

CHAIRMAN FESMIRE: Oh, d i d they? 

MS. BADA: I f I remember c o r r e c t l y . I could be 

wrong, but — 

CHAIRMAN FESMIRE: Well, t h a t would d r a s t i c a l l y 

decrease the amount of time we have t o spend on t h i s . 

I n the s p e c i f i c s , the i n d u s t r y committee wanted 

t o change the TPH t o DRO, 100 t o 2500, 250 t o 5000, t e s t i n g 

v i s u a l l y impacted s o i l s , and the C i t i z e n s f o r Clean A i r and 

Water wanted t o e l i m i n a t e the word "hot spots". 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5287 

I t h i n k , counsel Bada, you have done t h a t — 

MS. BADA: Uh-huh. 

CHAIRMAN FESMIRE: — i n most of these, haven't 

you? 

MS. BADA: I have, because you agreed t o t h a t 

d u r i n g your December 14th d e l i b e r a t i o n s . 

CHAIRMAN FESMIRE: Okay. The C i t i z e n s , CRI and 

OGAP on B.(2) a l l want t o delete " o n - s i t e deep-trench 

b u r i a l " , and the i n d u s t r y committee wanted t o d e l e t e the 

words "deep-trench". B.(2). 

COMMISSIONER OLSON: I mean, the t h i n g we haven't 

accounted f o r i n here a t the moment i s the d i s t i n c t i o n 

between the in-place b u r i a l , the tacos versus the b u r r i t o s , 

deep-trench b u r i a l . And we may j u s t need t o have t h a t get 

r e f l e c t e d i n here as p a r t of those changes. 

CHAIRMAN FESMIRE: That's not r e f l e c t e d i n — 

what i s i t , l l . J ? 

COMMISSIONER BAILEY: I t h i n k i f we change the 

wording, the word, the terminology, instead of c a l l i n g i t 

deep-trench b u r i a l , which was confusing even t o our counsel 

because she thought i t mean a deeper l o c a t i o n — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: So I t h i n k we need t o 

change the words t o b e t t e r describe o n - s i t e closure w i t h 

the taco as opposed t o on- s i t e closure w i t h the b u r r i t o . 
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CHAIRMAN FESMIRE: I'm t r y i n g t o avoid the formal 

use of the words taco and b u r r i t o . 

(Laughter) 

COMMISSIONER BAILEY: Exactly, t h a t ' s why I'm 

j u s t suggesting t h a t we get c r e a t i v e i n t h i n k i n g of 

d i f f e r e n t terms t h a t e l i m i n a t e the use of the term deep-

tre n c h . 

MS. BADA: How about we can j u s t say t r e n c h 

b u r i a l ? I could l i v e w i t h t h a t . 

CHAIRMAN FESMIRE: Well, we're proposing as a — 

I t h i n k we're proposing as an exception t o the general r u l e 

of dig-and-haul two possible ways t o do i t . 

Up n o r t h , i f they can meet the closu r e standards 

f o r a l a n d f i l l — landfarm, not l a n d f i l l , landfarm — i f 

they can meet the closure standards, we're proposing t o l e t 

them dispose i n place, correct? 

COMMISSIONER OLSON: I t ' s not l i m i t e d t o the 

no r t h . 

COMMISSIONER BAILEY: Yeah, t h a t ' s where I got 

hung up — 

CHAIRMAN FESMIRE: Okay, no — 

COMMISSIONER BAILEY: — because — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — no, we're not j u s t 

saying northwest. 
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CHAIRMAN FESMIRE: You're r i g h t . 

COMMISSIONER BAILEY: We're saying i f they can 

meet depth t o groundwater and contaminant l e v e l s the on-

s i t e b u r i a l i s okay. 

CHAIRMAN FESMIRE: Okay. And we're also t a l k i n g 

about as an exception t o the general r u l e of dig-and-haul, 

the — I can't — the trench b u r i a l as an a l t e r n a t i v e 

method, on r a r e occasions t h a t we have y e t t o e s t a b l i s h the 

c r i t e r i a f o r ; i s t h a t correct? 

COMMISSIONER BAILEY: Based on depth t o 

groundwater and l e v e l of contaminants. 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER BAILEY: Yes. 

CHAIRMAN FESMIRE: So when we s t a r t t a l k i n g about 

the taco versus the b u r r i t o , t h a t i s a subset of the 

discuss i o n on trench b u r i a l ; i s t h a t c o r r e c t ? 

MS. BADA: I t h i n k what you have — t h i s i s my 

understanding, you have in-place b u r i a l where you don't 

move the wastes i n the p i t , you leave i t . That's what 

we've t a l k e d about so f a r , t h a t ' s what you agreed t o on 

December 14th. 

I t h i n k what you're discussing now i s the deep-

tr e n c h b u r i a l where you a c t u a l l y d i g another hole and move 

i t . That's my — 

COMMISSIONER OLSON: That's f o r the — 
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MS. BADA: — understanding. 

COMMISSIONER OLSON: — h i g h e r - l e v e l 

contaminants. 

COMMISSIONER BAILEY: With a l i d on top. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: I t h i n k the problem a t the 

moment i s t h a t we're working through o f f of the OCD 

ve r s i o n , which d i d n ' t acknowledge t h a t . So i t ' s something 

t h a t ' s going t o have t o be added t o t h i s . 

MS. BADA: Yeah, i t doesn't address i n - p l a c e 

b u r i a l — 

COMMISSIONER OLSON: Yeah. 

MS. BADA: — so t h a t ' s going t o have t o be 

addressed. And I t h i n k I've noted i t somewhere where we 

can get t o t h a t , but — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: So we're a t 17.13.B, r i g h t ? 

MS. BADA: Right. 

CHAIRMAN FESMIRE: Closure methods f o r temporary 

p i t s . 

MS. BADA: Yeah. 

CHAIRMAN FESMIRE: The operator of a temporary 

p i t s h a l l remove a l l l i q u i d s from the temporary p i t p r i o r 

t o implementing a closure method and dispose of the l i q u i d s 
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i n a Division-approved f a c i l i t y or r e c y c l e , reuse or 

re c l a i m the l i q u i d s i n a manner t h a t the ap p r o p r i a t e 

D i v i s i o n d i s t r i c t o f f i c e approves. The operator s h a l l 

close the temporary p i t by one of the f o l l o w i n g methods. 

Waste evacuation and removal, B.(1). The 

comments come from the i n d u s t r y committee — 

MS. BADA: — add i n , in-place b u r i a l . 

CHAIRMAN FESMIRE: Right, t h a t ' s going t o be — 

t h a t ' s going t o be — 

MS. BADA: Maybe the new ( 2 ) . 

CHAIRMAN FESMIRE: — B.(2)? 

COMMISSIONER OLSON: Be a new B.(2). 

MS. BADA: Yeah. 

COMMISSIONER OLSON: (2) would become ( 3 ) , and 

(3) would become ( 4 ) . 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: I mean, I d i d n ' t have any 

problem w i t h the language i n the — outside o f , we j u s t 

need t o add t h i s e x t r a method of in-pla c e b u r i a l . 

CHAIRMAN FESMIRE: Okay. Well, l e t ' s t a l k about 

B.(1) . 

We don't intend t o allow any closure i n place 

where i t ' s less than 50 f o o t t o groundwater, c o r r e c t ? 

COMMISSIONER OLSON: Right, but t h a t doesn't 

r e a l l y come i n here, does i t ? 

STEVEN T. BRENNER, CCR 
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CHAIRMAN FESMIRE: Right, but — 

COMMISSIONER OLSON: I t h i n k what t h i s i s — t h i s 

p a r t i s j u s t t a l k i n g about the methods t h a t you use. A l l 

we're j u s t t r y i n g t o do i s set out these are the methods 

t h a t you use, and f o r the others i t a c t u a l l y r e f e r s t o — 

MS. BADA: — F. 

COMMISSIONER OLSON: — s e c t i o n F, which comes up 

l a t e r , l i k e f o r deep-trench b u r i a l . 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: So — 

CHAIRMAN FESMIRE: And t h a t ' s under B.(2) so f a r . 

COMMISSIONER OLSON: Right. And F would also now 

have t o include the taco system, because i t ' s an o n - s i t e 

c l o s u r e method. 

CHAIRMAN FESMIRE: F? Okay. 

COMMISSIONER OLSON: I mean, i t might j u s t say — 

ins t e a d of j u s t take out deep-trench e n t i r e l y , j u s t say on-

s i t e b u r i a l . 

MS. BADA: Yeah, s h a l l comply w i t h . 

COMMISSIONER OLSON: And s h a l l comply w i t h F, and 

then t h a t ' s a l l c o n s i s t e n t , and then you go t o F i f you 

want t o see where — what you have t o do. 

CHAIRMAN FESMIRE: Okay. 

MS. BADA: And we — in-place b u r i a l . 

COMMISSIONER OLSON: And then t h a t could be added 

STEVEN T. BRENNER, CCR 
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t o F, r i g h t . 

MS. BADA: Yeah. Why don't we j u s t say — why 

don't we say, involves o n - s i t e b u r i a l and take out the — 

CHAIRMAN FESMIRE: Okay. So before we get t o 

t h a t , l e t ' s t a l k about the waste evacuation and removal. 

MS. BADA: Excavation. 

COMMISSIONER OLSON: Excavation. 

(Laughter) 

CHAIRMAN FESMIRE: Damn, you're r i g h t . Okay. 

Okay, one of the t h i n g s t h a t occurred t o me i n 

reviewing some of the work we've done i n p a r t 36, and I 

need t o make t h i s c o n s i s t e n t , i s the d e l i n e a t i o n standards 

t h a t we've got b u i l t i n t o B, B.(1).(b) — No? 

MS. BADA: B . ( 1 ) . ( b ) . 

CHAIRMAN FESMIRE: Our i n t e n t was t o — a t l e a s t 

w i t h respect t o the c h l o r i d e s , was t o make t h a t c o n s i s t e n t 

w i t h the closure standards f o r the small landfarms — yeah, 

landfarms. 

MS. BADA: Might be something t h a t you want t o 

do. Right now you have one d e l i n e a t i o n standard, but you 

have two d i f f e r e n t scenarios f o r being able t o do in- p l a c e 

b u r i a l . One i s i f i t ' s 50 t o 100, and one i s i f i t ' s over 

100 f o o t t o groundwater. The question, r e a l l y , i s , do you 

want two d i f f e r e n t standards f o r d e l i n e a t i o n t h a t 

recognizes those scenarios? Right now, we — i t ' s p r e t t y 
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much based on the 50 t o 100 f o o t . 

CHAIRMAN FESMIRE: Yeah. Well, e v e r y t h i n g i n 

t h i s d e l i n e a t i o n standard i s based on the 50 t o 100 f o o t . 

Can we incorporate the same — I r e a l i z e i t would 

be something t h a t we'd have t o chase the — you know, i f 

you can meet t h i s standard, the standard from p a r t 36, 

w i t h , you know, 50 f o o t t o water or 100 f o o t t o water, you 

know, i t would be a moving standard. But can we 

incorporate t h a t i n here so i t ' s r e l a t i v e l y c o n s i s t e n t ? I f 

i t ' s good enough t o meet those standards on the surface 

w i t h t h a t depth t o water, can we use t h a t as a d e l i n e a t i o n 

standard i n t h i s area? 

COMMISSIONER OLSON: I t h i n k you could — I 

e a s i l y see using i t as the evidence of a release. I f i t ' s 

below t h a t l e v e l you don't have t o do anything more. 

I k i n d of wonder about on the d e l i n e a t i o n side, 

i f i t i s above t h a t , you have t o de l i n e a t e i t t i l l you get 

back t o using 250 versus 500, you know. 

And j u s t f o r — the key t h i n g t o keep i n mind — 

and I t h i n k t h a t we had — I looked back i n the t r a n s c r i p t s 

i n our p r i o r discussion, because we k i n d of de f e r r e d t h a t 

back i n December, so there's a l o t of confusion, and i t ' s 

been — and i n d u s t r y — I've worked w i t h t h i s f o r a long 

time, where everybody i s always confused t h a t , Look, where 

you're t r y i n g t o f i n d out what we need f o r d e l i n e a t i o n 
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purposes, t h a t ' s not necessarily the cleanup l e v e l . 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: I f you want t o clean up t o 

t h a t , f i n e , we'd approve i t , but i t doesn't mean you have 

t o . And sometimes f o l k s would take t h a t as the — both the 

d e l i n e a t i o n and the cleanup l e v e l , and i t ' s a p o i n t of 

confusion. 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: So I could see i n terms of 

— d e f i n i t e l y f o r a release i f i t meets — i f they sample 

underneath the p i t , now — the question comes on the taco 

system, are you s t i l l going t o be sampling under the p i t ? 

CHAIRMAN FESMIRE: Well, I'm t a l k i n g about the ~ 

COMMISSIONER OLSON: You're t a l k i n g about 

excavation. 

CHAIRMAN FESMIRE: — excavation r i g h t now. I'm 

t a l k i n g about excavation, you've had a release, you're 

going t o do a d e l i n e a t i o n . And you take a sample 10 f o o t 

under the release, and you reach — you've got 1000 p a r t s 

per m i l l i o n c h l o r i d e . That's what you would have t o — 

t h a t ' s the standard you would have t o achieve i n a closur e 

on a p a r t 36 landfarm. 

MS. BADA: For over 100 f o o t t o groundwater. 

COMMISSIONER OLSON: For over 100 — 

CHAIRMAN FESMIRE: I f you're over 100 f o o t t o 
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groundwater. 

So can't we say t h a t i f you have 100 — i f you 

achieve t h a t standard and you have over 100 f o o t t o 

groundwater, can you not go — 

COMMISSIONER OLSON: Oh, I see what you're 

saying. 

CHAIRMAN FESMIRE: — make t h a t — and add some 

consistency t o what we're t r y i n g t o do? I r e a l i z e again, 

we're crossing d e l i n e a t i o n standards and cleanup standards, 

but i f you've got 100 f o o t t o groundwater and you've g o t t e n 

down t o the 1000 par t s per m i l l i o n , most of the time you 

can assume t h a t you're not going t o exceed t h a t as you go 

f a r t h e r down, notwithstanding some of the c h l o r i d e bulge 

testimony t h a t we've heard. 

But when we were t a l k i n g about 10 f o o t under a 

p i t , 20 f o o t under a p i t , you've s t i l l got 100 f e e t t o go 

t o the groundwater, wouldn't t h a t be an acceptable standard 

and add some consistency t o — you know, t o what we're 

t r y i n g t o accomplish, t o make t h i s l i k e the Rule 3 6? 

MS. BADA: And you're going t o have t o know your 

depth t o groundwater, because — 

CHAIRMAN FESMIRE: — you've got t o r e p o r t i t 

i n — 

MS. BADA: — i f you want t o put a p i t or you 

want t o do b u r i a l — 
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CHAIRMAN FESMIRE: Exactly. Or i f — and, you 

know, adopt the standard, i f you've got 500, you know, 

between 50 and 100 f o o t remaining t o groundwater, w e l l , 

shouldn't t h a t be considered s u f f i c i e n t ? I t would be 

s u f f i c i e n t , you know, and we've already t e s t e d t h a t , you 

know, i n the p a r t 3 6 testimony and the appeals, and the 

cou r t has r u l e d i n support i f i t . 

COMMISSIONER OLSON: I t h i n k t h a t — I l i k e t h a t , 

a c t u a l l y . 

COMMISSIONER BAILEY: I'm a l l f o r consistency. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: I t ' s not — you know, i t ' s — 

we're going t o have t o make i t cl e a r i n the e v a l u a t i o n — I 

mean, i n the write-up — t h a t i t ' s a moving t a r g e t . I f you 

go down 10 f o o t , i t ' s 110 f o o t below the bottom of the p i t , 

t i l l you get t o the water l e v e l . 

MS. BADA: Well, whatever you're measuring from, 

e i t h e r your waste — 

CHAIRMAN FESMIRE: Exactly. 

COMMISSIONER OLSON: But f o r example, i f you're 

i n the 50-to-100-foot range and you go down — 

CHAIRMAN FESMIRE: — t o 500 — 

COMMISSIONER OLSON: — 3 0 f e e t — 

MS. BADA: — and h i t water — 

COMMISSIONER OLSON: — now i t ' s 20 f e e t t o 
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water, t h a t — 

CHAIRMAN FESMIRE: No, t h a t ' s — 

COMMISSIONER OLSON: — you'd s t i l l need t o 

de l i n e a t e t h a t f u r t h e r . 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: I l i k e t h a t . A c t u a l l y , I 

t h i n k i t ' s c o n s i s t e n t w i t h what we're a l l o w i n g , t o o , t o be 

l e f t i n place, because of those v a r y i n g depths t o water. 

I — might be hard t o w r i t e . 

MS. BADA: Well, I ' l l take a stab a t i t . 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Let's — i f — 

MS. BADA: I t h i n k a l l I have t o do — and I'm 

assuming — I ' l l have t o check 36 and make sure a l l these 

standards match, but I t h i n k what I can do i s , we can j u s t 

say i f i t ' s 50 f o o t t o 100, i t ' s the standard you already 

have i n here. And I t h i n k we agreed a t the l a s t — 

COMMISSIONER OLSON: I t had the BTEX and the 

TPH — 

MS. BADA: — i n December — 

COMMISSIONER OLSON: — and the c h l o r i d e s — 

MS. BADA: — t h a t you changed i t t o 500, so I 

t h i n k t h a t one — I ' l l j u s t c l a r i f y t h a t t h a t ' s 50 t o 100, 

and then w e ' l l add one t o 100 f o o t . 

CHAIRMAN FESMIRE: Commissioner Ba i l e y , does t h a t 
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seem reasonable t o you? 

COMMISSIONER BAILEY: I t seems reasonable, and 

wi t h o u t confusing — i n t h i s case you have t h a t , and i n 

t h a t case you have t h a t — The consistency, I t h i n k , i s a 

nice goal f o r us. 

CHAIRMAN FESMIRE: Okay, and t h a t ' s my proposal 

f o r the change — t o change B . ( 1 ) . ( b ) . 

COMMISSIONER OLSON: So w e ' l l leave t h a t f o r our 

counsel t o t r y t o take a stab a t . 

MS. BADA: I j u s t have one question on A.7 — 

CHAIRMAN FESMIRE: A.7? 

MS. BADA: — because i t t a l k s about r i g release. 

Should we have the same type of n o t i f i c a t i o n on the C-103 

or the C-105? 

COMMISSIONER OLSON: Should be. 

CHAIRMAN FESMIRE: Yes. 

MS. BADA: Also i n B, before you get t o ( 1 ) , i t 

t a l k s about r e c y c l e , reuse or reclaim. Do we need t o t a l k 

about "or otherwise dispose of"? 

COMMISSIONER OLSON: I t h i n k i t ' s already got i t 

i n the p r i o r p a r t of the sentence i n the l i n e r i g h t 

above — 

MS. BADA: Okay — 

COMMISSIONER OLSON: — where i t t a l k s about — 

MS. BADA: — okay — 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5300 

COMMISSIONER OLSON: — and — 

MS. BADA: — and dispose of or — 

COMMISSIONER OLSON: — so i t ' s w r i t t e n a l i t t l e 

b i t — 

MS. BADA: Okay, a l l r i g h t . 

COMMISSIONER OLSON: — d i f f e r e n t l y , yeah. 

CHAIRMAN FESMIRE: Yeah. 

MS. BADA: Maybe a good way t o — 

CHAIRMAN FESMIRE: Okay. So we're through B and 

i n t o C. 

The C i t i z e n s f o r Clean A i r and Water had the same 

change w i t h the hot spot, but you changed t h a t t o wet, 

di s c o l o r e d or showing other evidence of a release, p r i o r — 

p r i o r agreement? I s t h a t you a l l ' s understanding? 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: I guess j u s t one t h i n g we 

d i d n ' t address there — you've brought t h i s up before — 

was i n B . ( 1 ) . ( b ) . We had the — you know, the proposed 

change onto j u s t making i t based on DRO, and I disagree 

w i t h t h a t . I t h i n k looking a t o v e r a l l TPH, i t ' s a measure 

of gross contamination; i t ' s not saying you have t o clean 

i t up t o those l e v e l s . But i t should be based upon not 

j u s t DRO. 

CHAIRMAN FESMIRE: Okay. And we are going t o — 
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Counsel i s going t o d r a f t the language t o include the — i n 

B — 

MS. BADA: B.(2)? 

CHAIRMAN FESMIRE: — (2) — 

MS. BADA: This i s what I'm proposing. You know, 

l i k e I said — l i k e Commissioner Olson sa i d , j u s t say on-

s i t e b u r i a l , and then r e f e r — and then i n t h a t l a s t l i n e 

where i t t a l k s about o n - s i t e deep-trench b u r i a l , j u s t 

s t r i k e deep-trench and then deal w i t h the d i f f e r e n t o n - s i t e 

closure methods i n F. 

CHAIRMAN FESMIRE: Okay. And w e ' l l probably need 

t o t a l k a l i t t l e b i t more when we get t o F, won't we? 

MS. BADA: Yeah. 

CHAIRMAN FESMIRE: Okay. 

Okay, and under A l t e r n a t i v e c l o s u r e methods, I f 

the Environmental Bureau i n the D i v i s i o n ' s Santa Fe o f f i c e 

g rants an exception approving a closure method f o r a 

s p e c i f i c temporary p i t other than as s p e c i f i e d i n — and 

w e ' l l need t o change those references — 

MS. BADA: I t h i n k we're s t i l l okay f o r t h a t one. 

CHAIRMAN FESMIRE: Are we going t o be? Okay. 

...then the operator s h a l l close t h a t temporary 

by the method — So t h a t provides a general exceptions 

process. 

MS. BADA: Uh-huh. 
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CHAIRMAN FESMIRE: Do we need t o reference the 

standards t h a t we're going t o e s t a b l i s h i n F there? 

MS. BADA: No — 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: I don't t h i n k so. 

MS. BADA: — because r i g h t now i t j u s t 

references e i t h e r dig-and-haul or o n - s i t e b u r i a l — 

CHAIRMAN FESMIRE: Okay. 

MS. BADA: — as an a l t e r n a t i v e , one of those 

two. 

CHAIRMAN FESMIRE: Okay, f o r Closure methods f o r 

permanent p i t s i n C, there's a c t u a l l y a p r e t t y s i g n i f i c a n t 

dearth of comments. What d i d come out came from the 

C i t i z e n s , and we've already addressed one of them. 

I n C.(3) they t a l k about 50 m i l l i g r a m s per 

kilogram, and I'm not sure what t h a t was r e f e r r i n g t o . 

MS. BADA: Well, the question on C.(3) — 

CHAIRMAN FESMIRE: Yeah. 

MS. BADA: — d i d you want the same type of 

d e l i n e a t i o n , permanent p i t s , t h a t we discussed i n B? 

CHAIRMAN FESMIRE: I n the l a s t t h r e e l i n e s down 

there? 

MS. BADA: Do you want t h a t t o be based on depth 

t o groundwater? C, C.(3)? 

COMMISSIONER OLSON: I'm i n c l i n e d t o say no f o r a 
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permanent p i t , because i t could be a long-term release. 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: On the temporary p i t s you're 

l o o k i n g a t something t h a t ' s not there very long, and 

there's less p o t e n t i a l f o r an impact than — a permanent 

p i t w i t h a r e a l l y small leak could have been going on f o r 

2 0 years, and then i t gets a l i t t l e more important t h e r e . 

MS. BADA: Okay, so which c h l o r i d e l e v e l d i d you 

want on t h a t one? 

COMMISSIONER OLSON: Well, I t h i n k i t ' s already 

got 250 i n here. 

MS. BADA: Okay, d i d you want t o change t h a t t o 

500 also , or d i d you want t o leave i t a t 2 50? 

COMMISSIONER OLSON: I t h i n k f o r the permanent 

ones, 250. I don't t h i n k anybody had a problem w i t h t h a t . 

CHAIRMAN FESMIRE: Huh-uh, not on the permanent 

p i t s . Like I sa i d , there was a p r e t t y s i g n i f i c a n t dearth 

of comments on t h a t one. 

I n D.(2), closure methods f o r closed-loop 

systems, CRI and the Ci t i z e n s wanted t o d e l e t e s e c t i o n 

D. (2) . 

COMMISSIONER OLSON: But j u s t l o o k i n g a t the 

t i t l e of i t , we should be moving towards o n - s i t e b u r i a l 

now. 

CHAIRMAN FESMIRE: Okay. 
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COMMISSIONER OLSON: Does t h a t take care of th a t ? 

CHAIRMAN FESMIRE: Yeah, there — CRI and 

Ci t i z e n s f o r Clean A i r and Water are concerned about on-

s i t e deep-trench b u r i a l . We're going t o want t o change — 

COMMISSIONER OLSON: Well, some are j u s t 

concerned about b u r i a l , p e r i od, they j u s t — 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: — don't want b u r i a l , 

p e r i o d , and I t h i n k we've passed t h a t p a r t , a t l e a s t i n our 

discu s s i o n . 

CHAIRMAN FESMIRE: Okay. Closure methods f o r 

below-grade tanks. The independent committee [ s i c ] wanted 

t o d e l e t e the phrase " a l l " , and I don't see what they're 

t a l k i n g about. 

COMMISSIONER BAILEY: I n the f i r s t l i n e of E . ( l ) ? 

CHAIRMAN FESMIRE: Yes. What do you have there? 

COMMISSIONER OLSON: You said t h a t was under the 

i n d u s t r y committee's — 

CHAIRMAN FESMIRE: In d u s t r y committee, not the 

independents. 

COMMISSIONER BAILEY: That paragraph explains why 

d e l e t i o n of the word " a l l " makes sense, because sometimes 

i t ' s beyond the a b i l i t y of the vacuum t r u c k t o remove every 

s i n g l e b i t . 

COMMISSIONER OLSON: That's f i n e w i t h me. Kind 
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of says the same t h i n g , t o me. 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Sh a l l we j u s t d e l e t e i t , or 

use t h e i r proposal by normal means? 

COMMISSIONER BAILEY: Let's go w i t h by normal 

means, because t h a t ' s — 

MS. BADA: Where does i t say th a t ? 

COMMISSIONER BAILEY: — as much as — 

COMMISSIONER OLSON: Where does i t say t h a t ? I 

don't see i t saying t h a t i n t h e i r proposal. 

CHAIRMAN FESMIRE: This i s i n t h e i r w r i t e - u p . 

COMMISSIONER OLSON: Oh, i t wasn't i n t h e i r — 

CHAIRMAN FESMIRE: Yeah — 

COMMISSIONER OLSON: — attachment. 

CHAIRMAN FESMIRE: — you've got the deal and 

then the write-ups back here, Attachment B. 

COMMISSIONER OLSON: Okay, they d i d n ' t r e f l e c t i t 

i n t h e i r — 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: — t h a t language. What page 

i s t h a t ? 

CHAIRMAN FESMIRE: 16, about a t h i r d of the way 

down. 

COMMISSIONER OLSON: I t h i n k you can j u s t take 

out the word " a l l " , t h a t ' s f i n e . 
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CHAIRMAN FESMIRE: Sha l l remove l i q u i d s and 

" sludge. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Commissioner Bail e y — ? 

COMMISSIONER BAILEY: I t r e a l l y doesn't make t h a t 

much d i f f e r e n c e . 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: You're g i v i n g two opti o n s , I 

t h i n k j u s t take out " a l l " i s f i n e . 

CHAIRMAN FESMIRE: I t ' s simpler. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Okay, the i n d u s t r y committee 

also — Replace TPH w i t h DRO, EPA method values, add l i n e 

about t e s t i n g s o i l s a t E.(4). 

By agreement, we've already adopted the C i t i z e n s 

f o r Clean A i r and Water's — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: — proposal, and I t h i n k we've 

— t h i s i s p a r t of the same argument t h a t we've had i n the 

past, t h a t the TPH i s the i n d i c a t o r t h a t we want t o use and 

t h a t we've r e j e c t e d the DRO as the proper i n d i c a t o r f o r 

what we're seeking t o determine. 

Commissioner Bailey, do you have any problem w i t h 

t h a t ? 

COMMISSIONER BAILEY: No, t h a t ' s f i n e . 
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CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: We replace t h a t term "hot 

spot" again? 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: Okay, l e t ' s see, the 

C i t i z e n s , CRI and the O i l and Gas A c c o u n t a b i l i t y P r o j e c t 

want t o del e t e F f o r o n - s i t e closure methods — 

COMMISSIONER BAILEY: Before we leave E — 

CHAIRMAN FESMIRE: Uh-oh. 

COMMISSIONER BAILEY: — i n d u s t r y also had the 

suggestion t h a t they be able t o use the Division-approved 

f i e l d t e s t f o r v i s u a l l y impacted s o i l s f o r c h l o r i d e s . 

CHAIRMAN FESMIRE: Where i s t h a t ? 

COMMISSIONER BAILEY: E . ( l ) . ( 4 ) [ s i c ] , t o i n s e r t 

the sentence, The operator s h a l l also t e s t any v i s u a l l y 

impacted s o i l s f o r c h l o r i d e using a Division-approved f i e l d 

t e s t t o ensure t h a t such v i s u a l l y impacted s o i l s do not 

exceed — c e r t a i n volume. They say 5000, but... 

CHAIRMAN FESMIRE: On which c o n s t i t u e n t , I guess, 

i n — 

MS. BADA: Chlorides. 

COMMISSIONER BAILEY: Chlorides. 

CHAIRMAN FESMIRE: Chlorides? 

COMMISSIONER BAILEY: I mean, I don't have any 

problem i f i t ' s Division-approved f i e l d t e s t , i f t he 
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D i v i s i o n ' s — 

COMMISSIONER BAILEY: The D i v i s i o n uses i t t o o , 

so. . . 

COMMISSIONER OLSON: Yeah, i f the D i v i s i o n i s 

comfortable w i t h i t , t h a t ' s f i n e w i t h me. 

CHAIRMAN FESMIRE: Boy, I'm not — You know, t h i s 

i s a below-grade tank w i t h the p o t e n t i a l f o r a long-term 

release. I t h i n k we need a l i t t l e more. I mean, the 

screening t e s t s are — I t h i n k I would go — I wouldn't be 

s a t i s f i e d w i t h t h a t . I don't t h i n k t h a t — you know, f o r 

the p o t e n t i a l here, I t h i n k we need t o be more sure than 

the screening t e s t . 

MS. BADA: Also proposed t h a t i n temporary p i t s . 

CHAIRMAN FESMIRE: And we d i d n ' t adopt i t i n 

temporary p i t s , d i d we? 

MS. BADA: I don't t h i n k — 

COMMISSIONER OLSON: No. 

MS. BADA: — we addressed i t . 

COMMISSIONER BAILEY: Well, we d i d n ' t even t a l k 

about i t . 

COMMISSIONER OLSON: We d i d n ' t r e a l l y t a l k about 

i t , no. 

CHAIRMAN FESMIRE: Well, we can t a l k about i t 

now. 

COMMISSIONER BAILEY: Seems l i k e they would be 
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able t o close a temporary p i t f a s t e r i f they could use the 

Division-approved f i e l d t e s t i n g methods f o r c h l o r i d e s , 

w i t h o u t having t o w a i t f o r r e s u l t s from the l a b o r a t o r y . 

MS. BADA: Of course, they would have t o w a i t f o r 

the lab on the others. 

CHAIRMAN FESMIRE: Yeah. 

MS. BADA: So t h a t ' s — 

CHAIRMAN FESMIRE: I t h i n k we're going t o have 

t o — I'm not comfortable w i t h t h a t on the cl o s u r e . This 

i s not a screening deal, t h i s i s . . . 

Commissioner Olson, you've got more experience 

than I do, but I've seen those f i e l d t e s t s f a i l . 

COMMISSIONER OLSON: Yeah, I don't mind using 

them on a d e l i n e a t i o n purpose, w i t h a c o n f i r m a t i o n , 

u s u a l l y , on a — e s p e c i a l l y f o r the f i n a l c l o s u r e . I mean, 

i f you're l o o k i n g a t t r y i n g t o d e l i n e a t e t h a t through 

depth, then you're t r y i n g t o screen i t and you get t o where 

you t h i n k i t ' s okay, then you take a f i n a l c o n f i r m a t i o n 

sample f o r the l a b , t h a t ' s k i n d of the t y p i c a l way t h a t 

t h a t ' s used, as a screening method versus a f i n a l 

conf i r m a t i o n . 

I t h i n k I k i n d of p r e f e r having the lab a n a l y s i s 

f o r a f i n a l closure l i k e t h a t . 

CHAIRMAN FESMIRE: I t h i n k I do too, 

Commissioner. 
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COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: Okay, where are we at? 

COMMISSIONER BAILEY: F. 

CHAIRMAN FESMIRE: We're a t F? Lots of comments 

on F. 

COMMISSIONER OLSON: And t h i s i s , again, I t h i n k 

where we're going t o have t o have counsel take a crack a t 

adding the enclosed b u r i a l . 

MS. BADA: I j u s t need what you — 

COMMISSIONER OLSON: We d i d take out F. ( 1 ) . ( a ) , 

which was the 100-mile-radius requirements, so t h a t would 

be deleted. 

CHAIRMAN FESMIRE: Right. T h e o r e t i c a l l y , what do 

we want t o have? Do we want t o be able t o close i n place 

anything t h a t achieves the surface l a n d f i l l — I mean the 

small l a n d f i l l closure standards? 

COMMISSIONER BAILEY: The landfarm — 

CHAIRMAN FESMIRE: Landfarm, I'm s o r r y . 

MS. BADA: You've already allowed t h a t i n — Was 

i t 8 or 9? Whatever se c t i o n — 

CHAIRMAN FESMIRE: Right. 

MS. BADA: — t h a t was. 

COMMISSIONER OLSON: Uh-huh. 

MS. BADA: So my question i s , i f you're going t o 

leave i t i n place, what do you want? Taco — There's j u s t 
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nothing t h a t addresses what you're r e q u i r i n g . 

CHAIRMAN FESMIRE: Right. Well, before we get 

th e r e , don't we need t o determine what c r i t e r i a we would 

have f o r the exception? 

MS. BADA: Well, t h a t exception you already 

decided back i n December, f o r the in-place — 

CHAIRMAN FESMIRE: Right, r i g h t , now t h a t was — 

MS. BADA: — so I mean, you meet the c r i t e r i a 

f o r t h a t , no matter what else you decide. 

CHAIRMAN FESMIRE: Right. But now we're t a l k i n g 

about the — 

MS. BADA: Now as f a r as other exceptions, yes, 

you need t o discuss them. 

CHAIRMAN FESMIRE: — the trenc h b u r i a l . You 

know, i s there — what reason i s there t o use a tr e n c h 

b u r i a l ? What are we going t o look a t i n terms of s e t t i n g 

c r i t e r i a f o r the exceptions? 

COMMISSIONER BAILEY: Didn't we — 

COMMISSIONER OLSON: We were t a l k i n g about t h a t 

e a r l i e r . I mean, I ki n d of come back t o the concept of 

using the — you know, higher l e v e l s than landfarming but 

lower l e v e l s t h a t were proposed by both p a r t i e s , because I 

wasn't r e a l comfortable w i t h e i t h e r l e a v i n g 70,000 or 

100,000 c h l o r i d e s , even i n a deep-trench b u r i a l . 

So I ki n d of l i k e t h a t idea of using — which was 
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stressed h e a v i l y by i n d u s t r y ' s r e p r e s e n t a t i v e , Dr. Thomas, 

and i t was supported as w e l l , once you s t a r t l o o k i n g a t the 

modeling f o r Dr. Stephens, of using a l e v e l of 250 SPLP 

here, leave i t up t o 5000 c h l o r i d e s and a deep-trench 

b u r i a l where i t ' s greater than 100 f e e t t o water, and i f 

you've got some p o r t i o n s t h a t are above t h a t , those are 

p o r t i o n s you may need t o haul o f f , then, t o a p p r o p r i a t e 

d i s p o s a l a t a more c o n t r o l l e d s i t e . 

I t i s allow- — i t ' s g i v i n g some allowance t o 

t h a t . I'm a l i t t l e b i t more comfortable w i t h t h a t , 

e s p e c i a l l y since we're not going t o have any type o f , you 

know, surface owner approval of these t h i n g s , because I 

s t i l l t h i n k t h a t should be i n there. But I'm more 

comfortable w i t h a l l o w i n g a l e v e l l i k e t h a t f o r the deep-

tr e n c h b u r i a l i f there's not going t o be a surface owner 

approval, so... 

And i t ' s not — so e s s e n t i a l l y , you're going t o 

be a l l o w i n g — they can — you know, s i m i l a r t o the i n -

place, they can do some ki n d of blending and get i t t o 

5000, which I t h i n k we saw from a l o t of the testimony 

they're probably going t o be able t o do i n the northwest. 

Now the southeast, t h a t might be a more d i f f i c u l t 

problem, f o r a couple of reasons. One, there's a l o t of 

areas t h a t are less than 100 — e s p e c i a l l y i n the O g a l l a l a , 

t h a t are less than 100 f e e t t o water. And then they have 
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much higher range of c h l o r i d e s , which are r e a l l y a much 

more serious problem than i n the northwest. 

So t h a t was — k i n d of be my recommendation, was, 

t r y t o use t h a t as the waste contaminant l e v e l s allowed t o 

be burie d . 

CHAIRMAN FESMIRE: So given the testimony, what's 

t h a t going t o do t o the — I mean, there's s t i l l going t o 

be an awful l o t of — y o u know, our o b j e c t i v e i s t o 

minimize the number — I mean, t o reasonably minimize t h e 

number of s i t e s where we leave waste b u r i e d on s i t e , but 

allow t h i s exception, you know, f o r areas where we can do 

i t t r u l y s a f e l y . 

"What's t h a t going t o do t o our numbers, do you 

suppose? 

CHAIRMAN FESMIRE: I t h i n k i t ' s l a r g e l y going t o 

be a l l o w i n g more of i t i n the northwest. I don't t h i n k 

w e ' l l see as much of i t i n the southeast, because t h e y ' l l 

have a hard time reaching those — those l e v e l s . And then 

some areas which are over 100 f e e t t o water. 

So I t h i n k the testimony — because I asked about 

t h i s a number of times, how many w e l l s are a c t u a l l y l o cated 

i n the c u r r e n t vulnerable areas? And the r e was some rough 

estimates t h a t I t h i n k i n d u s t r y agreed t h a t , w e l l , i t might 

be somewhere i n the range of — and t h i s i s j u s t an 

estimate, but maybe somewhere i n the range of 6000, you 
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know, t h a t are i n there out of a l l the s i t e s t h a t are up i n 

the San Juan Basin — and t h a t ' s maybe o n e - t h i r d of the 

l o c a t i o n s — are going t o be most l i k e l y 100 f e e t or less 

t o water. So i t ' s not going t o happen i n those — i n the 

vulnerable areas. 

The only place, i t ' s going t o be up i n the higher 

areas, which are greater depth t o groundwater. And so 

t h a t ' s — you know, p o t e n t i a l l y could be allowed a t two-

t h i r d s of the area up there t h a t ' s being d r i l l e d . 

MS. BADA: How many of them would already meet 

the other — the in-place b u r i a l , do you t h i n k ? 

COMMISSIONER OLSON: Right, I t h i n k a number of 

them would, based upon the testimony t h a t was presented t o 

us, they're already going t o meet the i n - p l a c e . 

How many — the d i f f e r e n t i a l f o r the San Juan 

Basin, I don't know t h a t there's going t o be t h a t many t h a t 

would need deep-trench b u r i a l . I don't know. I j u s t don't 

know. I t h i n k i t would be a lesser amount, because the 

testimony from i n d u s t r y was t h a t i n most cases, w i t h the 

3 - t o - l d i l u t i o n , they're g e t t i n g these t h i n g s down more i n 

the range — which I t h i n k , as I understand i t , o f the i n -

place b u r i a l . 

COMMISSIONER BAILEY: I disagree w i t h your 

statement t h a t the focus of t h i s r u l e i s t o e l i m i n a t e the 

number of b u r i a l s . 
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CHAIRMAN FESMIRE: Well, I d i d n ' t say e l i m i n a t e , 

I sa i d minimize the number of waste — bu r i e d waste on 

s i t e . 

COMMISSIONER BAILEY: And I s t i l l disagree w i t h 

t h a t . I bel i e v e t h a t the focus — the purpose of t h i s r u l e 

i s t o p r o t e c t groundwater — 

CHAIRMAN FESMIRE: Well, t h a t ' s — 

COMMISSIONER BAILEY: — t o p r o t e c t t he 

environment. 

CHAIRMAN FESMIRE: — we're saying the same 

t h i n g , j u s t a d i f f e r e n t way of saying i t . 

COMMISSIONER BAILEY: No, I don't t h i n k you can 

say, we can't allow 1500, we have t o have 1100, which i s 

what you're saying. 

CHAIRMAN FESMIRE: Commissioner B a i l e y , t h a t ' s 

not what I said. I n my mind, the way t o minimize the r i s k 

t o groundwater i s t o minimize the number of o n - s i t e b u r i a l s 

t h a t are going t o cause a t h r e a t t o groundwater. 

COMMISSIONER BAILEY: Well, and I t h i n k what we 

need t o focus on i s , how do we keep those b u r i a l s from 

contaminating freshwater and the environment? So my focus 

i s t o agree w i t h B i l l , Commissioner Olson, who says t h a t i f 

we go w i t h b u r i a l a t those l e v e l s t h a t he was recommending, 

then we are accomplishing t h a t goal of p r o t e c t i n g the 

groundwater. 
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CHAIRMAN FESMIRE: What about the testimony t h a t 

s a i d t h a t the l i n e r s — a l l l i n e r s w i l l f a i l and t h a t 

t h e y ' l l f a i l i n a range of 70 t o 280 years? 

COMMISSIONER OLSON: But see, I come back t o the 

l e v e l s , then, t h a t I ' d l i k e t o set, 250 by an SPLP, because 

the idea w i t h t h a t i s t h a t you're not going t o generate, 

then, a leachate t h a t can cause an exceedence of the 

standards. The standard i s 250. 

I f you can only generate a leachate a t 250, even 

though you're a l l o w i n g up t o 5000 of c h l o r i d e s , you should 

be accomplishing the goal of saying any leachate t h a t i s 

generated won't impact groundwater, and i t ' s only allowed 

i n areas where i t ' s greater than 100 f e e t t o groundwater. 

So you're a l l o w i n g also the idea t h a t — you 

know, they have a higher l e v e l of waste, anything less than 

100 f e e t t o groundwater i s vulnerable from t h a t type of 

a c t i v i t y , even though, you know, i t ' s a t a — t h i s c e r t a i n 

l e v e l . You're t r y i n g t o set a b u f f e r t o t h a t , t o ensure 

t h a t groundwater i s not — 

COMMISSIONER BAILEY: You've e l i m i n a t e d the 

t h r e a t . 

COMMISSIONER OLSON: That's what I'm seeing, t h a t 

you've e l i m i n a t e d the t h r e a t , because you're making sure 

t h a t i t ' s — you know, you can only generate a leachate of 

250 m i l l i g r a m s per l i t e r c h l o r i d e s , and i t ' s s t i l l got 100 
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f e e t of e a r t h m a t e r i a l t o account f o r t y i n g up anything 

t h a t p o t e n t i a l l y could come out of t h a t , so I'm j u s t seeing 

t h a t — 

CHAIRMAN FESMIRE: So — so how do we keep a b i g 

market i n j u s t d i l u t i n g i t — how do we keep — you know, 

the o b j e c t i v e then i s going t o be j u s t d i l u t e i t , d i l u t e 

i t , d i l u t e i t , add more and more uncontaminated m a t e r i a l 

u n t i l i t reaches those standards. 

COMMISSIONER OLSON: There i s t h a t p o s s i b i l i t y , 

but then I t h i n k you come down t o some of the lease 

r e s t r i c t i o n s they may have w i t h BLM f o r the s i z e of t h e i r 

pad, they're only going t o get so much space from — t o be 

able t o do t h a t , unless BLM i s going t o al l o w them t o make, 

you know — 

COMMISSIONER BAILEY: And you s t i l l have f o u r 

f e e t of — 

COMMISSIONER OLSON: — a g i a n t — 

COMMISSIONER BAILEY: — cover. 

COMMISSIONER OLSON: Right. 

MS. BADA: Would you have t o haul i n — t o 

d i l u t e , would you have t o haul i n e x t r a s o i l ? Would you 

have s u f f i c i e n t s o i l on s i t e t o do t h a t , or i s the cost of 

ha u l i n g i t i n going t o — 

COMMISSIONER BAILEY: You run out of space. 

COMMISSIONER OLSON: Uh-huh. 
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CHAIRMAN FESMIRE: Well, how do we keep t h i s from 

being business as usual, then? This i s what we're doing 

now, i s n ' t i t ? 

COMMISSIONER OLSON: No. 

CHAIRMAN FESMIRE: No? 

COMMISSIONER OLSON: Huh-uh. Right now i t ' s 

b u r ying whatever concentration you've got, so — and I — 

see, I'm loo k i n g a t t h i s , t h i s i s a lower l e v e l than e i t h e r 

— than I t h i n k i s supported by the evidence, but i t ' s a 

lower l e v e l than i s proposed by e i t h e r i n d u s t r y or OCD. 

I thought OCD's l e v e l s — I mean, a d m i t t e d l y — I 

understand what they d i d i n t h e i r modeling, but I'm j u s t 

not r e a l comfortable w i t h t h a t . 

I t h i n k t h i s allows — what you were mentioning 

about the number of s i t e s , t h i s — I see t h i s as having 

less s i t e s w i t h t h i s than you would a t OCD's proposed 

l e v e l , you know, f o r deep-trench b u r i a l , because — 

CHAIRMAN FESMIRE: Well, remember — 

COMMISSIONER OLSON: — e s s e n t i a l l y i t ' s — 

CHAIRMAN FESMIRE: — i n deep tren c h b u r i a l when 

i t was o r i g i n a l l y proposed i t was simply f o r anything 

outside of the 100-mile radius. 

COMMISSIONER OLSON: Right. But the problem I 

was having — and t h i s i s the testimony t h a t ' s coming out 

— there's an inconsistency, because a t the same time OCD 
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was saying t h a t t h i s doesn't pose a t h r e a t t o groundwater. 

So i f i t doesn't pose a t h r e a t t o groundwater, 

why can't you do i t i n the 100-mile ra d i u s as w e l l as 

outside? because i t ' s based s o l e l y on a t e c h n i c a l m e r i t . 

And I t h i n k the key p o i n t t o the 100-mile r a d i u s 

i s j u s t , t here j u s t — was not r e a l l y supported by, you 

know, evidence as t o why t h i s i s the 100 vers- — I mean, I 

asked t h a t of every witness t h a t was up t h e r e , you know, 

why not a 50, why not 100, why i s i t 200 — and i t ' s k i n d 

of a number t h a t was chosen f o r convenience. 

CHAIRMAN FESMIRE: Okay — 

COMMISSIONER OLSON: But I — t h i s idea of 

s e t t i n g i t w i t h the depth t o groundwater c r i t e r i a and then 

the waste acceptance c r i t e r i a as l i m i t i n g the p o t e n t i a l f o r 

impacts, as w e l l as probably l i m i t i n g the s i t e s t h a t i t 

could occur a t . 

I t ' s going t o be c o s t l y t o get out t h e r e and do 

t h a t and i n s t a l l the system l i k e t h a t as w e l l . I t might be 

something t h a t might be more c o s t - e f f e c t i v e a t t h a t p o i n t , 

and the operators would probably look a t i t on the 

economics. Okay, i s i t — you know, as w e l l as the 

l i a b i l i t y , do I want, you know, t o spend the money t o make 

a b u r r i t o out there or j u s t haul i t o f f ? You know? I t ' s 

t h e i r c a l l as t o which way they go. I t ' s not being 

mandated upon them. I t ' s t h e i r economics, then, t h a t w i l l 
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d r i v e t h a t f a c t o r . 

MS. BADA: — i s the use of s o i l t h a t otherwise 

would not be impacted? 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: The generation of l a r g e 

volumes of waste when we could sequester a much smaller 

volume. 

MS. BADA: Couldn't you address t h a t by 

p r o h i b i t i n g t h a t ? 

COMMISSIONER OLSON: Well, t h e r e are already — 

CHAIRMAN FESMIRE: There's going t o be some l e v e l 

— I mean, most of the time, i f you're going t o do t h i s , 

you've got t o s t a b i l i z e the waste. 

MS. BADA: Yeah, but you — you've got t o d i g the 

p i t . I mean, i s there a way t o w r i t e "an exception so t h a t 

you don't allow h a u l i n g i n other d i r t or d i g g i n g the p i t s 

l a r g e r than they need t o be or — 

CHAIRMAN FESMIRE: I t sets a maximum r a t i o t o 

s t a b i l i z e the m a t e r i a l , yeah. 

I f we were t o do t h a t , I could see i t . But I 

j u s t — you know, the o r i g i n a l o b j e c t i v e was t o minimize 

the number of waste s i t e s i , the f i e l d , and — 

COMMISSIONER OLSON: Well, I can see — 

CHAIRMAN FESMIRE: — and p r o t e c t the groundwater 

from t h a t . 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5321 

COMMISSIONER OLSON: I can see the one t h i n g — 

concern you've got, t h a t you're c r e a t i n g a l a r g e r waste 

volume. 

CHAIRMAN FESMIRE: Randy, are you en j o y i n g t h i s ? 

Would you be so ki n d as t o leave? 

MR. HICKS: I'm sorry. 

CHAIRMAN FESMIRE: This i s an important d e c i s i o n , 

we need t o concentrate on i t . You're e n t i t l e d t o be here 

t o l i s t e n . 

MR. HICKS: And t h a t ' s what I ' l l do. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: And I t h i n k the problem I 

heard was t h a t there was a v a r i e t y of r a t i o s t h a t could 

come up depending on how — what t h a t m a t e r i a l i s . 

Sometimes i t could be 2 - t o - l , sometimes i t could be 3 - t o - l , 

sometimes i t could be 4 - t o - l , t h a t was the testimony t h a t 

we had. 

So I don't know how you — I can understand what 

you're doing, because then you're t r y i n g t o make sure t h a t 

you have a maximum waste volume of some s o r t , t h a t you're 

not c r e a t i n g huge volumes, j u s t — i f you want t o take 

100,000 c h l o r i d e s and d i l u t e i t down t o 5000, t h a t ' s going 

t o be a r a t h e r large b u r r i t o . So I can understand t h a t 

concern t h a t way. 

But I don't have a problem i f we wanted t o t r y t o 
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put some k i n d of l i m i t a t i o n on the mixing, the amount 

necessary t o s t a b i l i z e i t or a maximum of — 

COMMISSIONER BAILEY: But what you're e n v i s i o n i n g 

i s a mound, but the re-vegetation reclamation requirements 

don't allow mounding such as t h a t , because they t a l k about 

back t o the o r i g i n a l contours, as close as p o s s i b l e . And 

so through the reclamation and re - v e g e t a t i o n requirements, 

we're not a l l o w i n g them t o b u i l d manmade h i l l s a t each w e l l 

s i t e . 

So the volume has t o be l i m i t e d j u s t by t h a t 

requirement f o r recontouring as close as p o s s i b l e t o the 

o r i g i n a l contours. 

CHAIRMAN FESMIRE: Okay, i s t h e r e any way we can 

— based on the testimony t h a t you were t a l k i n g about, the 

mixing r a t i o s , i s there any way we can l i m i t the amount of 

m a t e r i a l necessary t o s t a b i l i z e — I mean, other than the 

p h y s i c a l — you know, the l i m i t s on the mounding and t h i n g s 

l i k e t h a t ? 

COMMISSIONER BAILEY: Depends on the weather, i t 

depends on what they use, i t depends on how much they've 

been able t o dry out the s o l i d s . I don't see how you can 

say no more than 5 - t o - l i f they have a very small amount of 

c u t t i n g s . 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: I mean, I don't know i f you 
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want t o — We could maybe d r a f t i n g i t the way I suggested, 

and then t h i n k about — and j u s t defer t h a t t i l l — t h a t 

issue u n t i l the next — 

CHAIRMAN FESMIRE: I t h i n k I can agree t o t h a t , 

go ahead and d r a f t i t t h a t way. I do want t o reconsider 

the issue of a maximum mixing r a t i o . 

COMMISSIONER OLSON: Because I can understand the 

concern. You don't want t o make — you're t a k i n g 

something, and you're making a l a r g e r volume — 

CHAIRMAN FESMIRE: — a l a r g e r volume of waste. 

COMMISSIONER OLSON: — of waste, r i g h t . So I 

understand t h a t ' s a — I have the same concern, because 

you're — you know, i t ' s always the o l d r u l e , d i l u t i o n i s 

not the s o l u t i o n t o p o l l u t i o n . 

CHAIRMAN FESMIRE: Right. 

MS. BADA: I guess I j u s t — When they d i g the 

p i t and they d i g the trench, I mean, do they — i s t h a t the 

— what they use t o mix? 

CHAIRMAN FESMIRE: That's where most of i t would 

come from, yeah. The m a t e r i a l t h a t they've s t r i p p e d below 

the t o p s o i l l a y e r and the m a t e r i a l from the deep t r e n c h , or 

from the trench. 

MS. BADA: I s there a way t o use t h a t t o address 

your concern? They don't b r i n g i n other m a t e r i a l , or they 

don't --
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CHAIRMAN FESMIRE: You know, t h a t may be one way 

of doing i t , and — you know, a p r o h i b i t i o n on i m p o r t i n g 

m a t e r i a l , but — 

MS. BADA: The economics would probably do t h a t , 

but ~ 

CHAIRMAN FESMIRE: Yeah. Well, why don't we — 

COMMISSIONER OLSON: On the other side of i t , 

you're going t o have — you've got your lease, you've got a 

c e r t a i n pad s i z e , r i g h t ? You're not going t o be able t o do 

a whole l o t more than the size of your pad. You've got a 

l o t of l i m i t a t i o n s , you've got t o be able t o use the pad 

too. And you're going t o be l i m i t e d t o a couple acres. 

So. . . 

COMMISSIONER BAILEY: You're not going t o b u i l d 

mountains t h e r e . 

COMMISSIONER OLSON: Right. I f you do anything 

d i f f e r e n t , you're going t o have t o get, I would t h i n k , some 

k i n d of agreement w i t h the landowner. Well, t h a t ' s — yo 

know, t h a t might be a t h i n g t o t h i n k about, because, I 

mean, we don't have the answer r i g h t a t the moment. 

CHAIRMAN FESMIRE: Well, I t h i n k I'm on board, 

you know, as an exception — and w e ' l l t o make, you know, 

p r o v i s i o n s f o r an exception — use of the — 

COMMISSIONER BAILEY: — tre n c h . 

CHAIRMAN FESMIRE: — the trenc h b u r i a l . I can't 
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get past the deep-trench b u r i a l . Use of the tr e n c h b u r i a l 

as one of two kinds of exceptions, the f i r s t one being the 

in-plac e b u r i a l under s p e c i f i c c o n d i t i o n s , the c o n d i t i o n s 

t h a t we've t a l k e d about, and where i t would meet the 

standards t h a t you've t a l k e d about t h a t would l i m i t the — 

you know, the discharge and the contaminant l e v e l , 

t r a n s p o r t i t i n the d i s - — i n the F.(1). 

So I'm not opposed t o t h a t idea, I j u s t — the r e 

has t o be some mechanism t o l i m i t the amount of m a t e r i a l 

t h a t ' s going t o be used t o — 

COMMISSIONER OLSON: You have a — 

CHAIRMAN FESMIRE: — s t a b i l i z e — 

COMMISSIONER OLSON: — p r e t t y huge t r e n c h i f 

you — 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: I t h i n k the costs of t h a t 

would s t a r t t o outweigh the costs of d i s p o s a l , once you 

s t a r t doing a major t r e n c h i n g , and t r y i n g t o l i n e t h a t too. 

The l i n e r costs are going t o s t a r t g e t t i n g t o be 

s i g n i f i c a n t the l a r g e r you get, so — 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: — e s p e c i a l l y w i t h the 

c u r r e n t p r i c e s of — 

CHAIRMAN FESMIRE: — o i l ? 

COMMISSIONER OLSON: — l i n e r s . And o i l , I was 
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going t o say t h a t too. 

CHAIRMAN FESMIRE: Okay, i s t h e r e anything else 

i n F we need t o address before we — 

COMMISSIONER BAILEY: F . ( 1 ) . ( b ) . I agree w i t h 

the f i r s t sentence, I t h i n k the second sentence i s l e f t 

over and should be deleted. 

CHAIRMAN FESMIRE: . . . s h a l l provide the surface 

— Yup. 

Counsel, do you have enough t o — 

COMMISSIONER OLSON: I'm so r r y , where are we a t 

again? You're on — 

CHAIRMAN FESMIRE: We were t a l k i n g about 

F . ( 1 ) . ( b ) , the second sentence i s a remnant. 

MS. BADA: (3).(b)? 

CHAIRMAN FESMIRE: F . ( l ) . ( b ) . 

MS. BADA: F . ( 1 ) . ( b ) . Okay, maybe I have my 

pages scrambled, hang on. 

COMMISSIONER OLSON: Shouldn't they maybe provide 

the copy of the n o t i c e , though, w i t h the a p p l i c a t i o n so 

t h a t the n o t i c e i s done p r i o r t o — 

COMMISSIONER BAILEY: That would be okay — 

COMMISSIONER OLSON: — the submission of 

a p p l i c a t i o n ? 

COMMISSIONER BAILEY: — evidence of n o t i c e . 

COMMISSIONER OLSON: Right. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5327 

MS. BADA: We j u s t need t o take out the signed 

consent, r i g h t ? 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: I guess say — you could 

j u s t say proof of n o t i c e . 

COMMISSIONER BAILEY: Uh-huh. 

MS. BADA: Sha l l a t t a c h the proof of n o t i c e t o 

the permit a p p l i c a t i o n ? 

COMMISSIONER OLSON: Uh-huh. 

MS. BADA: Okay. I had a question on 1.(d). 

CHAIRMAN FESMIRE: l . ( d ) ? 

MS. BADA: 1.(d) f o r d r y i n g pads. What c h l o r i d e 

l e v e l would you have? Would you have the 500 or 250 — I 

mean the — yeah, the 500 or the 250? 

CHAIRMAN FESMIRE: Again, shouldn't t h i s go back 

t o the — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: — s t u f f from p a r t 3 6? 

COMMISSIONER BAILEY: We should be c o n s i s t e n t a l l 

the way through. 

COMMISSIONER OLSON: Uh-huh, a l l the way through. 

MS. BADA: So you would have the two depths f o r a 

d r y i n g pad, or would you j u s t — 

COMMISSIONER OLSON: I would t h i n k i t would a l l 

be the same, j u s t depending on whether the method i s , you 
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know, i n place or deep trench. You're going t o have 

d i f f e r e n t l e v e l s — 

MS. BADA: Well, yeah. 

COMMISSIONER OLSON: — and requirements. 

Oh, you're t a l k i n g about t e s t i n g the s o i l s under 

the — 

MS. BADA: — under the d r y i n g pad — 

COMMISSIONER OLSON: — under the d r y i n g pad. 

MS. BADA: What would you use there? 

COMMISSIONER OLSON: Should be c o n s i s t e n t w i t h 

the — 

MS. BADA: — temporary p i t s ? 

COMMISSIONER OLSON: — the temporary p i t s — 

MS. BADA: Okay, a l l r i g h t . 

COMMISSIONER OLSON: — because i t ' s a temporary 

a c t i o n . I s t h a t okay? 

CHAIRMAN FESMIRE: Uh-huh, t h a t ' s okay w i t h me. 

That's what I was t h i n k i n g . 

MS. BADA: A l l r i g h t . 

COMMISSIONER OLSON: And then one issue I was, I 

t h i n k , l o o k i n g a t before, I'm not sure i f t h i s i s the place 

f o r i t , but one t h i n g I t a l k e d about when we looked a t — 

and maybe t h i s comes i n i n the f i n a l c l o s u r e but, you know, 

the idea of deed-noticing and the — i s t h a t someplace? 

COMMISSIONER BAILEY: That got added somewhere. 
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COMMISSIONER OLSON: I t h i n k t h a t — 

MS. BADA: I thought t h a t — but I wouldn't swear 

t o i t . 

COMMISSIONER OLSON: I t may be i n the f i n a l — 

f i n a l c losure. Looks l i k e i t ' s on page 13, f o r in - p l a c e 

b u r i a l — 

MS. BADA: Okay, so we — 

COMMISSIONER OLSON: — because i t ' s r e a l l y only 

an issue f o r any type of on - s i t e b u r i a l . I t should be more 

than i n - p l a c e . I f we're doing deep-trench — 

MS. BADA: We should also add the deep trenches. 

COMMISSIONER OLSON: — i t would be the same 

t h i n g . 

MS. BADA: Okay. So i n the in- p l a c e b u r i a l i t 

would b a s i c a l l y j u s t be the — j u s t leave the l i n e r i n 

place and then put the cover requirements? I s t h a t what 

you would be looking at? 

CHAIRMAN FESMIRE: As long as the m a t e r i a l — 

MS. BADA: — as long as i t — 

CHAIRMAN FESMIRE: — met the small land- — 

MS. BADA: — met the requirements back i n 8 or 

— I can't remember i f i t was sec t i o n 8 or s e c t i o n 9. 

COMMISSIONER OLSON: Yeah, the methods were i n 

the other s e c t i o n , r i g h t . 

MS. BADA: Yeah, i t j u s t t a l k s about l e a v i n g i t 
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i n place, so — I t h i n k i n d u s t r y had something on i t . 

Let's see. 

COMMISSIONER OLSON: I mean, f o r the i n - p l a c e 

b u r i a l you're e s s e n t i a l l y — 

MS. BADA: Yeah. 

COMMISSIONER OLSON: — having t o make sure 

you're meeting the requirements and then — 

MS. BADA: Do you care i f the l i n e r was lapped 

over or cut o f f , or d i d you have any thoughts on t h a t ? 

COMMISSIONER OLSON: Well, I was t h i n k i n g t h a t 

the l i n e r shouldn't be near the surface, because t h a t ' s 

been a b i g problem — 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: — i n the southeast. 

MS. BADA: So you would s t i l l have the f o u r - f o o t 

cover? 

CHAIRMAN FESMIRE: The four f o o t cover over — 

MS. BADA: Yes. 

CHAIRMAN FESMIRE: — the — 

MS. BADA: But would you leave i t — 

COMMISSIONER OLSON: There's no — 

MS. BADA: But would you leave the sides of the 

l i n e r , or would you j u s t cut the edges? 

COMMISSIONER OLSON: They could f o l d them i n , 

they could cut them o f f — 
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MS. BADA: Don't care, okay. 

COMMISSIONER OLSON: — however they wanted, uh-

huh. 

MS. BADA: There's no — Okay. 

I wouldn't assume there would be any d e l i n e a t i o n 

f o r t h i s because — r i g h t ? 

CHAIRMAN FESMIRE: We're not going t o remove the 

l i n e r , so — unless there's, you know, been a breach of 

l i n e r , i n which case i t f a l l s under the release p r o v i s i o n s . 

MS. BADA: Okay, a l l r i g h t . 

COMMISSIONER OLSON: Yeah, and t h a t ' s a 

s i g n i f i c a n t change, not d e l i n e a t i n g under the in - p l a c e 

b u r i a l s . 

CHAIRMAN FESMIRE: But i f the m a t e r i a l meets the 

closur e standards before you s t a r t , t h e r e shouldn't be a 

release — 

MS. BADA: Okay, so j u s t r e f e r t o the re-veg and 

the r e contouring. 

CHAIRMAN FESMIRE: Right. So where are we at? 

COMMISSIONER BAILEY: G? 

CHAIRMAN FESMIRE: We've addressed 13.F? 

Commissioner Bailey, would t h i s be a good place 

f o r you t o stop? 

COMMISSIONER BAILEY: Oh, yes, i t would. 

COMMISSIONER OLSON: Uh-huh, yes, please. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5332 

(Laughter) 

CHAIRMAN FESMIRE: Okay, tomorrow morning we w i l l 

s t a r t w i t h 13.G. 

COMMISSIONER OLSON: A c t u a l l y , we've got a — 

CHAIRMAN FESMIRE: Oh, I'm so r r y , I — tomorrow 

morning a t nine o'clock we w i l l have the r e g u l a r l y 

scheduled Commission meeting. I t w i l l — th e r e are two 

cases on t h a t docket. Both of them can e i t h e r go f o r a 

long time or a short time. I f I had t o guess, I ' d say t h a t 

we would be done r e l a t i v e l y e a r l y , but I sure wouldn't — 

i f you're not i n t e r e s t e d i n hearing those, I wouldn't get 

up r e a l e a r l y t o get here. 

Immediately a f t e r the r e g u l a r l y scheduled 

Commission meeting and the two hearings on t h a t docket, we 

w i l l go back and take up where we l e f t o f f on 13.G — 15 — 

13.G, I'm so r r y . 

And a t t h i s time we w i l l adjourn u n t i l sometime 

very soon a f t e r nine o'clock i n the morning i n t h i s room. 

Thank you a l l . 

(Thereupon, evening recess was taken a t 3:54 

p.m.) 

* * * 
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