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WHEREUPON, the f o l l o w i n g proceedings were had a t 

9:05 a.m.: 

CHAIRMAN FESMIRE: The next matter on the docket 

before the Commission t h i s morning i s Case Number 14,015, 

the A p p l i c a t i o n of the New Mexico O i l Conservation D i v i s i o n 

f o r repeal of e x i s t i n g Rule 50 concerning the p i t s and 

below grade tanks and adoption of a new r u l e governing 

p i t s , below grade tanks, closed loop systems and other 

a l t e r n a t i v e methods t o the foregoing and amending other 

r u l e s t o make conforming changes. 

This i s the matter t h a t ' s been before the 

Commission f o r a wh i l e . The counsel f o r the Commission has 

been working on the r u l e and the order conveying the r u l e . 

She's not completed i t f o r — one of the reasons being t h a t 

t h e r e were some issues t h a t came up t h a t the Commission 

needs t o address. 

Commissioner Bailey, d i d you have some issues 

s p e c i f i c a l l y t h a t you wanted t o address t h a t we needed t o 

look a t i n the meeting today? 

COMMISSIONER BAILEY: I was l o o k i n g a t the 

d e f i n i t i o n of below-grade tank, and I was l o o k i n g a t the 

s i t i n g requirements which include below-grade tank f o r 

these s i t i n g requirements, and I r e a l i z e d t h a t we had not 

thought about whether or not the larg e storage tanks, which 

would be on l o c a t i o n f o r some of the w e l l s t h a t are already 
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th e r e , might be — w i t h t h e i r berms, confused as a below-

grade tank and would have t o be removed, or because they 

are i n these l o c a t i o n s . 

And I wanted t o be sure t h a t we d i d not 

i n a d v e r t e n t l y create a problem f o r these storage tanks, 

closed-top storage tanks, t h a t are bermed on l o c a t i o n , t h a t 

are w i t h i n 3 00 f e e t of a residence or 500 f e e t of a water 

w e l l or any of those s i t i n g requirements t h a t are a p a r t of 

19.15.17.10. 

Have — 

CHAIRMAN FESMIRE: And you're — 

COMMISSIONER BAILEY: — any of you considered 

whether or not we are i n a d v e r t e n t l y i n c l u d i n g those, are 

abandoning those f o r l o c a t i o n s t h a t are e i t h e r — t h a t are 

s p e c i f i e d i n t h a t section? 

CHAIRMAN FESMIRE: You're a f r a i d t h a t because of 

the berm — the berm comes up over t h e . . . 

COMMISSIONER BAILEY: And an inexperienced person 

may see t h a t as making i t a below-grade tank. 

CHAIRMAN FESMIRE: Didn't we cover t h a t i n our 

d e f i n i t i o n of below-grade tank? 

COMMISSIONER BAILEY: I don't t h i n k so. 

COMMISSIONER OLSON: I thought — 

COMMISSIONER BAILEY: That's what concerns me. 

COMMISSIONER OLSON: I thought we d i d . I mean, I 
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know we had some discussion, because th e r e was a 

considerable discussion by i n d u s t r y about what tanks would 

be considered below-grade. There was a l o t of testimony 

about how t h a t works w i t h berms, and I thought i t was k i n d 

of covered i n the d e f i n i t i o n . 

COMMISSIONER BAILEY: I f you look a t 

19.15.1.7.B.(5), i t does not exclude those types of storage 

tanks t h a t I'm t a l k i n g about. 

COMMISSIONER OLSON: Because I thought the change 

t o the d e f i n i t i o n was t h a t end of the d e f i n i t i o n where i t 

t a l k s about the sidewalls and below the surrounding ground 

surface e l e v a t i o n — 

COMMISSIONER BAILEY: Well, i t ' s — 

COMMISSIONER OLSON: — not the berms themselves. 

That's why I was t h i n k i n g i t was covered, because t h a t 

wasn't — I d i d n ' t look a t i t as the i n t e n t — i t wouldn't 

be my i n t e n t t o include those as — 

COMMISSIONER BAILEY: I don't t h i n k i t ' s any of 

our i n t e n t — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — but y e t t e n years down 

the road, somebody who has not been a p a r t of t h i s hearing 

could p o s s i b l y see t h a t a bermed larg e storage tank i s 

included. 

Do we need t o work w i t h t h a t d e f i n i t i o n t o 
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exclude those lar g e tanks t h a t are even already present? 

CHAIRMAN FESMIRE: I n c o n s t r u c t i o n standards — 

design and c o n s t r u c t i o n s p e c i f i c a t i o n s , i n 11 — 1.(1), 

11.1.(1), the below-grade tank si d e w a l l s where the tank's 

bottom i s below grade s h a l l be open f o r v i s u a l i n s p e c t i o n . 

I s t h a t — we don't — we don't want these c l a s s i f i e d as 

below-grade tanks because the berm e l e v a t i o n i s above the 

bottom of the tank, r i g h t ? 

COMMISSIONER BAILEY: Right. 

CHAIRMAN FESMIRE: So why don't we say t h a t i n 

t h a t d e f i n i t i o n ? 

COMMISSIONER BAILEY: To change the d e f i n i t i o n ? 

CHAIRMAN FESMIRE: Below-grade tank means a 

vessel i n c l u d i n g sumps and pressurized p i p e l i n e d r i p s where 

a p o r t i o n of the tank's s i d e w a l l i s below the surrounding 

ground surfaces or e l e v a t i o n . 

That's why you use the word surrounding, but 

t h a t ' s — you're saying t h a t t h a t ' s not c l e a r enough, t h a t 

we should f i n d some way t o make sure t h a t i t doesn't 

inc l u d e bermed areas where the top of the berm i s a t a 

gre a t e r e l e v a t i o n than the bottom of the tank? 

COMMISSIONER BAILEY: Right. 

CHAIRMAN FESMIRE: A p o r t i o n of the tank s i d e w a l l 

— p o r t i o n of the tank s i d e w a l l i s . . . 

MS. BADA: Could you j u s t say i t does not inc l u d e 
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the storage tanks where the — t h a t are above-ground? 

CHAIRMAN FESMIRE: Say t h a t again, I'm sorry? 

MS. BADA: You might j u s t say t h a t i t doesn't 

include storage tanks t h a t are located — you know, t h a t 

are not located below the surrounding ground surface but 

have berms t h a t — 

COMMISSIONER BAILEY: And j u s t make i t r e a l 

s p e c i f i c . 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: I would l i k e t o have t h a t 

a d d i t i o n a l sentence. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Yeah, t h a t ' s — 

COMMISSIONER OLSON: Because t h a t was the 

i n d u s t r y concern t h a t was presented a t the hearing, t h a t 

some of these above-ground storage tanks could be 

considered below-grade tanks. 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: Uh-huh. Yeah, I t h i n k 

t h a t ' s a good way t o f i x i t . 

COMMISSIONER BAILEY: So the a d d i t i o n a l sentence 

would say something l i k e , t h i s does not include bermed 

la r g e storage tanks? 

CHAIRMAN FESMIRE: And the other t h i n g i s t h a t 

the — we need t o make cl e a r t h a t , you know, we're 
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excluding tanks t h a t are set i n depressions t h a t are not — 

where the e a r t h i s n ' t immediately i n contact, don't we? 

COMMISSIONER BAILEY: This does not inc l u d e 

bermed lar g e storage tanks where the sides are v i s i b l e ? 

MS. BADA: What we could say i s , t h i s does not 

incl u d e above-ground storage tanks t h a t are loc a t e d above 

or a t the surrounding ground surface's e l e v a t i o n but are 

surrounded by berms. 

CHAIRMAN FESMIRE: That's — 

COMMISSIONER BAILEY: Works f o r me. 

CHAIRMAN FESMIRE: That's i t , yeah. Okay. 

Counsel, have you got that? 

MS. BADA: (Nods) 

CHAIRMAN FESMIRE: Commissioner, have you got 

anything else? 

COMMISSIONER BAILEY: Should I go through a l l of 

my comments on the order? 

COMMISSIONER OLSON: Yeah. 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER BAILEY: Okay, on page — 

MS. BADA: I t h i n k — Let's see, I t h i n k the r e s t 

of yours were mainly c o r r e c t i o n s — 

COMMISSIONER BAILEY: Grammar, format — 

MS. BADA: Yeah, so I don't know t h a t we need 

t o — 
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COMMISSIONER BAILEY: — the r e may have been 

something else. 

CHAIRMAN FESMIRE: Anything else s u b s t a n t i v e t h a t 

we needed t o make a decision on? 

COMMISSIONER OLSON: Because I have a number of 

e d i t s as w e l l , but what I looked a t as the e d i t s t h a t I had 

were e i t h e r based on j u s t basic e d i t i n g or some p o r t i o n s of 

th i n g s t h a t we had conducted i n the d e l i b e r a t i o n s but were 

— I d i d n ' t t h i n k were r e f l e c t e d p r o p e r l y . 

So those I d i d n ' t t h i n k we needed t o discuss 

f u r t h e r , j u s t needed t o make sure t h a t was r e f l e c t - — the 

d e l i b e r a t i o n s were r e f l e c t e d p r o p e r l y i n the — 

COMMISSIONER BAILEY: Right — 

COMMISSIONER OLSON: — i n the — 

COMMISSIONER BAILEY: — which would i n c l u d e the 

i n c l u s i o n of a requirement f o r the l o c a t i o n of the p i t on 

the C-105? 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: Okay. Those were the only 

substantive changes, then, t h a t I had. 

CHAIRMAN FESMIRE: Okay. Commissioner Olson, d i d 

you have anything t h a t we needed t o address? 

COMMISSIONER OLSON: As I sa i d , not — I had a 

number of e d i t s t o i t so f a r , but nothing t h a t I saw i t as 

s u b s t a n t i a l l y d i f f e r e n t and t h a t was not discussed d u r i n g 
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the d e l i b e r a t i o n s , so I see mine as j u s t e d i t s and 

c l a r i f i c a t i o n s t o the accurate r e f l e c t i o n of the 

d e l i b e r a t i o n s . 

CHAIRMAN FESMIRE: Okay. I do have a couple of 

small issues t h a t I f e l t t h a t we needed t o address, on — 

s t a r t i n g i n se c t i o n 10, 19.15.17.10.A.(1).(d). 

We introduced the concept of h o r i z o n t a l f e e t here 

a couple of places, and I want t o make sure t h a t everybody 

understood t h a t every place we r e f e r t o a distance we're 

t a l k i n g about h o r i z o n t a l distances i n t h i s p a r t i c u l a r 

s i t i n g requirement. 

COMMISSIONER OLSON: Where are we a t again? 

CHAIRMAN FESMIRE: 19.15.17.10. I t ' s page 3 on 

the D i v i s i o n proposal. For instance, on B we s t a r t w i t h i n 

300 f e e t of a continuously f l o w i n g watercourse, and then 

a l l of a sudden down here on D we s t a r t t a l k i n g about 

h o r i z o n t a l f e e t . 

And we do i t i n — By i n t r o d u c i n g the concept, I 

want t o s t r i k e the word h o r i z o n t a l , because unless we 

s p e c i f i c a l l y — and I don't know of any place where we d i d 

— unless we s p e c i f i c a l l y t a l k about v e r t i c a l d i s t a n c e , the 

distances — we're t a l k i n g about a h o r i z o n t a l . 

And I don't want t o leave any question i n t h e r e , 

and I want t o make sure t h a t none of the Commissioners was 

t a l k i n g about not al l o w i n g — f o r instance, a s i t i n g 
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requirement w i t h i n 300 f e e t of a continuously f l o w i n g 

watercourse, we are not t a l k i n g about v e r t i c a l distance and 

don't i n t e n d t o , are we? 

COMMISSIONER BAILEY: That was not my i n t e n t i o n . 

COMMISSIONER OLSON: No. 

CHAIRMAN FESMIRE: So I'm asking t h a t on 

A . ( 1 ) . ( d ) , twice we s t r i k e the word h o r i z o n t a l , w i t h i n 500 

h o r i z o n t a l and w i t h i n 1000 h o r i z o n t a l f e e t , ( 2 ) . ( d ) , the 

same t h i n g , and then down i n C.(4) we've got the same 

t h i n g . 

And make i t c l e a r t h a t — f o r instance i n C where 

we're t a l k i n g about water t h a t ' s less than 50 f o o t below 

the bottom of the waste, we're not t a l k i n g about h o r i z o n t a l 

distance t h e r e . But the other displacements are, you know, 

intended t o be h o r i z o n t a l , you know, s t r a i g h t - l i n e 

distances. 

I s there any problem from the Commission? 

COMMISSIONER BAILEY: No problem. 

COMMISSIONER OLSON: No — 

CHAIRMAN FESMIRE: Commissioner? 

COMMISSIONER OLSON: — t h a t ' s f i n e . 

CHAIRMAN FESMIRE: Any problem from the 

Commission. Oh, boy. 

Under — on section 11.E under n e t t i n g , the 

operator s h a l l ensure t h a t a permanent p i t or permanent 
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open-top tank i s screened, netted or otherwise rendered 

nonhazardous t o w i l d l i f e , i n c l u d i n g migratory b i r d s . 

I'm wondering, do we need t o introduce the 

concept of l i v e s t o c k i n there. 

COMMISSIONER BAILEY: I t h i n k t h a t was p a r t of 

our discussions. 

CHAIRMAN FESMIRE: Was i t ? 

COMMISSIONER BAILEY: I b e l i e v e I remember t h a t , 

but I t h i n k t h a t i t should be included. 

COMMISSIONER OLSON: I s n ' t t h a t the — I guess 

the purpose of the fencing i s f o r l i v e s t o c k . I mean, 

you're supposed t o keep the — you e s s e n t i a l l y have an 

enclosure w i t h fencing t o keep l i v e s t o c k out, because I 

don't t h i n k you could make a net t h a t a 2000-pound cow i s 

going t o step on go i n t o a p i t , so.. . 

COMMISSIONER BAILEY: And D.(3) does s p e c i f i c a l l y 

say l i v e s t o c k . 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: Okay, so you don't t h i n k 

i t ' s — 

COMMISSIONER OLSON: We changed D because D 

o r i g i n a l l y was fencing, i f I remember c o r r e c t l y , on 

w i l d l i f e and l i v e s t o c k , and we had changed t h a t back t o 

j u s t l i v e s t o c k , because we had concerns about, you know, 

are you going t o be able t o keep mice out w i t h fencing? 
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You're not going t o be able t o do t h a t , so t o what extent 

you're considering w i l d l i f e , we reduced i t back t o j u s t 

l i v e s t o c k . 

CHAIRMAN FESMIRE: I ' l l withdraw t h a t suggestion, 

then. 

I n the next sentence, where n e t t i n g i s not 

f e a s i b l e , can we put n e t t i n g or screening i s not f e a s i b l e ? 

COMMISSIONER OLSON: That seems ap p r o p r i a t e . The 

p r i o r sentence t a l k s about screening. 

COMMISSIONER BAILEY: Uh-huh, i t says screening 

and n e t t i n g i n the f i r s t sentence, so — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER BAILEY: — t h a t ' s f i n e . 

CHAIRMAN FESMIRE: The next question I had i s 

under F.(9). 

The operator s h a l l design and c o n s t r u c t a 

temporary p i t t o prevent run-on of surface water. A berm, 

d i t c h or other d i v e r s i o n s h a l l surround a temporary p i t t o 

prevent run-on of surface water. During d r i l l i n g 

o perations, the edge of the temporary p i t adjacent t o the 

d r i l l i n g r i g i s not required t o have run-on p r o t e c t i o n i f 

the operator i s using the temporary p i t t o c o l l e c t l i q u i d s 

escaping from the r i g — and I would propose t h a t we add 

the phrase, and run-on w i l l not r e s u l t i n a breach of the 
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temporary p i t , t o make sure t h a t i f the p i t i s — t h a t the 

design i s such t h a t , while they can have run-on from under 

the r i g , we're — i t ' s s t i l l a problem — the design has t o 

be such t h a t run-on from the — you know, any a d d i t i o n a l 

run-on w i l l not breach the temporary p i t , i s what I was 

t r y i n g t o say the r e . 

COMMISSIONER BAILEY: I have no problem w i t h 

t h a t . 

COMMISSIONER OLSON: That sounds f i n d . 

CHAIRMAN FESMIRE: The next one, we t a l k several 

places, or a t l e a s t a couple places i n here about the s i z e 

of the temporary p i t . I'm t h i n k i n g t h a t we ought t o 

c l a r i f y t h a t and use, the volume of the temporary p i t s h a l l 

not exceed 10 acre - f e e t , i n c l u d i n g freeboard. 

COMMISSIONER BAILEY: I'm glad you've made those 

changes. 

COMMISSIONER OLSON: Yes, t h a t i s a volume, 10 

acr e - f e e t i s a volume. 

CHAIRMAN FESMIRE: The same t h i n g i n G.(10), the 

volume. 

And down i n H . ( 3 ) . ( c ) , berms t h a t prevent run-on 

of water or f l u i d s , reading H.(3), An operator of a closed-

loop system w i t h d r y i n g pads s h a l l design and co n s t r u c t the 

d r y i n g pads so as t o include the f o l l o w i n g : (a) appropriate 

l i n e r s t h a t prevent the contamination of f r e s h water and 
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p r o t e c t p u b l i c h e a l t h and the environment, (b) sumps t o 

f a c i l i t a t e the c o l l e c t i o n of l i q u i d s d erived from the d r i l l 

c u t t i n g s ; and (c) berms t h a t prevent run-on of water or 

f l u i d s . 

And the s p e c i f i c reason f o r t h i s i s t o 

d i f f e r e n t i a t e i t . I n a dr y i n g pad, I don't t h i n k we want 

the — you know, escape of r i g f l u i d s or anything else 

i n s i d e t h a t berm, and so I'm asking t h a t we make i t a 

l i t t l e more general, the run-on of water or f l u i d s , and 

scra t c h the word "surface". 

COMMISSIONER BAILEY: Otherwise, the whole p o i n t 

i s defeated. 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: Yes. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: I'm j u s t reading i t again t o 

t r y t o . . . 

Well, i t seems t o me the purpose of the berm i s 

j u s t — i s more t o keep the run-on from coming onto the 

pad, which would be j u s t surface waters, wouldn't i t ? 

Or — I guess what other f l u i d s are — maybe — Go over 

t h a t again, I'm — maybe I'm a l i t t l e confused. 

CHAIRMAN FESMIRE: Okay. An operator of a 

closed-loop system w i t h d r y i n g pads s h a l l design and 

con s t r u c t the d r y i n g pads so as t o include the f o l l o w i n g : 
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(c) berms t h a t prevent run-on of surface water or f l u i d s . 

You know, sheet flow — I t seems a l i t t l e too 

s p e c i f i c . For instance, your berms — you want t o prevent 

run-on of — you know, i f something goes wrong, you lose a 

hose, you don't want the d r i l l i n g f l u i d s t o run onto the 

d r y i n g pad, you want the berms t o prevent t h a t — design t o 

prevent t h a t too. 

COMMISSIONER OLSON: Okay, I see what you're 

saying. 

CHAIRMAN FESMIRE: Commissioner? 

COMMISSIONER BAILEY: I have no problem w i t h 

t h a t . 

CHAIRMAN FESMIRE: Okay. And those were a l l the 

changes t h a t I had t h a t I thought the Commission needed t o 

address on t h a t s p e c i f i c . 

There i s one major issue t h a t we need t o address. 

MS. BADA: I have one question before we — j u s t 

a p o i n t of c l a r i f i c a t i o n . At the l a s t d e l i b e r a t i o n s , you 

had asked f o r a mixing r a t i o of 3 - t o - l , and I j u s t need t o 

c l a r i f y i f t h a t was only the trench b u r i a l , or i f i t was 

also f o r in-place b u r i a l . So I j u s t need t o know the 

Commission's i n t e n t on t h a t . 

COMMISSIONER OLSON: I thought i t was f o r both, 

but — 

CHAIRMAN FESMIRE: That was my impression a l s o , 
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t h a t the sampling l i m i t f o r the in-place b u r i a l , your 

s o l i d i f i c a t i o n , i t may take a greater — although I doubt 

i t , i t may take a greater mixing r a t i o t o get 

s o l i d i f i c a t i o n . But the sampling should be done w i t h t he 

3 - t o - l , shouldn't i t ? 

MS. BADA: That's j u s t what I need t o know, what 

your i n t e n t was. 

CHAIRMAN FESMIRE: Commissioner? 

COMMISSIONER BAILEY: I t h i n k we have t o have 

some s o r t of standardized t e s t i n g r a t i o so t h a t we have 

consistency i n a p p l i c a t i o n of the r u l e . And i f we have i t 

applying t o both, then we are being c o n s i s t e n t i n how we 

want t h i n g s t e s t e d , how we want t h i n g s t o be emplaced, 

whether i t ' s a p i t or a trench. 

I t h i n k i t has t o apply t o both. 

MS. BADA: Okay. 

COMMISSIONER OLSON: Yeah, because my concern 

was, I t h i n k , the same as Commissioner Fesmire's, t h a t the 

idea — otherwise you might have somebody j u s t — what are 

they going t o do, a 100-to-l d i l u t i o n and make j u s t massive 

volumes of waste out of something t h a t was o r i g i n a l l y a 

smaller volume? 

So i t ' s k i n d of going against the whole idea of 

waste m i n i m i z a t i o n , you're e s s e n t i a l l y c r e a t i n g l a r g e r 

volumes of wastes, even though they have an o v e r a l l lower 
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c o n c e n t r a t i o n across t h a t whole volume. 

So I t h i n k — I j u s t want t o make sure t h a t we 

don't create large-scale, e s s e n t i a l l y p i t volumes t h a t 

would be used s o l e l y j u s t f o r d i l u t i n g the waste — 

CHAIRMAN FESMIRE: — p r i o r t o closure and — 

COMMISSIONER OLSON: — p r i o r t o c l o s u r e , r i g h t . 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: That was the same t h i n g I 

was t h i n k i n g w i t h — t h a t 1 s what I was t h i n k i n g w i t h the 

tre n c h b u r i a l , where we don't create these humongous 

trenches t o accommodate what was o r i g i n a l l y a smaller 

volume, so... 

COMMISSIONER BAILEY: So a s i t e doesn't grow from 

two acres t o 14. 

COMMISSIONER OLSON: Right. Right, because 

otherwise, t h a t p o t e n t i a l i s there. Not t h a t f o l k s would 

want t o do t h a t , I t h i n k , because the expense would 

probably s t a r t t o outweigh the, you know, maybe d i s p o s a l or 

some other options. But I s t i l l t h i n k t h e r e can be 

p o t e n t i a l f o r i t i f i t ' s not c l a r i f i e d . 

CHAIRMAN FESMIRE: Counsel, i s t h a t s u f f i c i e n t ? 

MS. BADA: (Nods) 

CHAIRMAN FESMIRE: Did you have any other 

questions? 

MS. BADA: No, I d i d n ' t . 
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CHAIRMAN FESMIRE: And can we f i n i s h the 

d r a f t i n g , do you t h i n k , w i t h what we've got here? 

MS. BADA: Yes. 

CHAIRMAN FESMIRE: Okay. With the exception of 

the one issue t h a t we've got t o address y e t , the Small 

Business Regulatory R e l i e f Act. 

I n 14-4.A, -4.B i t says, P r i o r t o the adoption of 

a proposed r u l e t h a t the agency deems t o have an adverse 

e f f e c t on small business, the agency s h a l l consider 

r e g u l a t o r y methods t h a t accomplish the o b j e c t i v e s of the 

a p p l i c a b l e law w h i l e minimizing the adverse e f f e c t on small 

business. 

I t h i n k t h i s i s — we've been — I a t l e a s t have 

been aware of t h i s and made those considerations on j u s t 

about every issue t h a t we've addressed. I s t h e r e a cheaper 

or a less b i n d i n g way t o accomplish the same ob j e c t i v e s ? 

One of the t h i n g s t h a t we need t o remember i s the 

cost, e s p e c i a l l y the cost e f f e c t s on small business, and 

I — from the testimony a v a i l a b l e and from my experience, I 

do not know of a cheaper way t o accomplish t h i s . I go back 

t o the testimony of Mr. M u l l i n s and — was i t Mr. Long? 

No, Mr. Scott, I'm sorry, t a l k i n g about the costs — the 

increased costs associated from these r e g u l a t i o n s and the 

e f f e c t s t h a t i t would have on t h e i r companies. 

Mr. Scott t e s t i f i e d t h a t i t would increase the 
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cost i n deep Morrow production on a t l e a s t one of h i s — 

the example t h a t he had, by 8 percent on a deep Morrow w e l l 

i n southeast New Mexico. But I know of no way t o 

accomplish these o b j e c t i v e s without i n c u r r i n g a t l e a s t t h a t 

cost. 

Mr. M u l l i n s t e s t i f i e d t h a t would increase the 

cost i n a shallow w e l l i n the Four Corners area by 

approximately $35,000, which was — I be l i e v e he t e s t i f i e d 

14 percent, although I'm not e x a c t l y sure about the number, 

but he d i d t e s t i f y — the percentage, but he d i d t e s t i f y 

t h a t i t would increase the cost of about $35,000 per w e l l , 

and t h a t t h a t would — t h a t cost increase would reduce the 

r a t e of r e t u r n on a t y p i c a l p r o j e c t t h a t h i s company d i d 

from 29 percent t o 24 percent, t h i s k i n d of cash f l o w r a t e 

of r e t u r n . 

Again, looking a t these numbers and the other 

testimony, I found — I know of no less onerous way t o 

accomplish the o b j e c t i v e s t h a t we're tasked by law t o — 

the p r o t e c t i o n of — the prevention of waste, p r o t e c t i o n of 

c o r r e l a t i v e r i g h t s and the p r o t e c t i o n of human h e a l t h and 

the environment, w i t h — I know of no way t o do t h a t 

w i t h o u t p u t t i n g t h i s burden on the companies. 

Commissioner Bailey, d i d you — 

COMMISSIONER BAILEY: I t h i n k the c o n t r a s t 

between the proposed r u l e t h a t was f i r s t presented t o us by 
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the D i v i s i o n , which was a r e s u l t of meetings w i t h 

stakeholders, and the f i n a l order i s the d i f f e r e n c e between 

n i g h t and day f o r i t s impact on small businesses. I t h i n k 

t h a t we have looked and made as many changes i n t h a t 

o r i g i n a l proposal as we possi b l y could, e l i m i n a t i n g such 

t h i n g s as the 100-mile haul and the impact on roads. 

I t h i n k t h a t the f i n a l order i s a r e f l e c t i o n of 

our concern f o r i t s impact on small businesses, as w e l l as 

the o v e r r i d i n g knowledge of what the costs would be, should 

th e r e be damage t o the water t a b l e , t o the groundwater 

su p p l i e s . I t h i n k t h a t our order w i l l be p r o t e c t i v e of 

both the surface and the waters, w i t h o u t a l l o w i n g small 

businesses t o go bankrupt because of the costs of 

remediation. 

CHAIRMAN FESMIRE: Commissioner Olson, do you 

have anything t o add? 

COMMISSIONER OLSON: Well, I t h i n k I ' d echo both 

of your comments t h a t , e s p e c i a l l y i n what you're b r i n g i n g 

up on these cost estimates, were based upon the o r i g i n a l 

order t h a t was proposed by the D i v i s i o n , which included the 

100-mile r a d i u s , which e s s e n t i a l l y was a p r o h i b i t i o n on 

b u r i a l i n a 100-mile radius area. That change alone was a 

major concession t o small business, t o allow some b u r i a l on 

place. 

We d i d allow the in-place b u r i a l , we've allowed 
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the t r e n c h b u r i a l i n c e r t a i n circumstances, which would not 

have been allowed under the D i v i s i o n proposals, as w e l l as 

the changes t h a t we had done t o accommodate small business, 

e s p e c i a l l y , I t h i n k , you know, Dugan and some of the other 

smaller operators were i n t a l k i n g about the below-grade 

tanks t h a t they had r e t r o f i t t e d before under the p r i o r 

r u l e , and we allowed a concession t o grandfather i n some of 

those types of systems. 

So I t h i n k we've made large concessions t o 

accommodate small business, w h i l e a t the same time making 

sure t h a t the r u l e i s going t o achieve the purposes t h a t we 

are mandated t o by s t a t u t e f o r p r o t e c t i o n of water q u a l i t y . 

And I t h i n k Commissioner B a i l e y h i t on a major 

p o i n t , t h a t t h i s i s also balancing o f f the cost b e n e f i t s of 

p o l l u t i o n versus prevention of contamination, t h a t the 

purpose of t h i s r u l e i s t o prevent contamination of water 

q u a l i t y . 

And I t h i n k , you know, we've had testimony 

through here t h a t the costs of remediation are, you know, 

i n the hundreds of thousands t o , t y p i c a l l y , m i l l i o n s of 

d o l l a r s . And there's a huge cost b e n e f i t t o business t o 

prevent p o l l u t i o n versus us a l l o w i n g them t o p o l l u t e water 

and then come back and r e q u i r e them t o clean i t up. I 

t h i n k t h a t ' s r e a l l y a d i s s e r v i c e t o i n d u s t r y , not t o help 

them prevent t h a t from occurring. 
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So I t h i n k t h a t we've made — we have d e f i n i t e l y 

considered small business impacts i n t h i s r u l e , and I t h i n k 

we have done our best t o accommodate them w h i l e also s t i l l 

meeting our s t a t u t o r y mandates. 

CHAIRMAN FESMIRE: Counsel, do you t h i n k we need 

t o cover anything else w i t h respect t o the Small Business 

Regulatory R e l i e f Act? 

MS. BADA: No. 

CHAIRMAN FESMIRE: With t h a t , h o p e f u l l y counsel 

w i l l be able t o d r a f t a r u l e , c i r c u l a t e i t t o the 

Commissioners and get the approval of the Commissioners, 

and release t h a t r u l e — poss i b l y by the end of the month? 

MS. BADA: I would t h i n k so, yes. 

CHAIRMAN FESMIRE: This i s not the way we u s u a l l y 

do i t , but we're attempting t o accommodate the companies' 

requirement f o r r e g u l a t o r y c e r t a i n t y . 

I need t o emphasize, and the record s h a l l r e f l e c t 

t h a t I'm emphasizing, t h a t u n t i l the Commission votes on 

the r u l e i t i s not a f i n a l r u l e . 

But once the Commissioners have agreed t h a t t h a t 

i s the — t h e i r i n t e r p r e t a t i o n of what we agreed t o and get 

back t o counsel, we w i l l post on our website a d r a f t of the 

f i n a l r u l e , t h a t i s not going t o be the f i n a l r u l e u n t i l i t 

i s voted on by the Commission. 

Hopefully, t h a t — g e t t i n g t h a t i n place, and 
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then counsel having the time t o f i n i s h her order, we w i l l 

continue t h i s case u n t i l the May 9th Commission meeting, a t 

which p o i n t we w i l l b r i n g — re-op- — reconsider the case 

— I guess t h a t ' s a proper word, I'm not sure — and vote 

on the r u l e and the proposed order — 

Commissioner? 

COMMISSIONER BAILEY: I ' d l i k e t o ask — 

COMMISSIONER OLSON: Well — Yeah, t h a t was my 

question too, so go ahead f i r s t . 

COMMISSIONER BAILEY: — i s the record s t i l l 

closed a f t e r you closed i t — 

CHAIRMAN FESMIRE: Yes — 

COMMISSIONER BAILEY: — on — 

CHAIRMAN FESMIRE: — yes, the — p u b l i s h i n g t h a t 

i s not f o r comment, i t ' s simply t o inform — 

(Laughter) 

CHAIRMAN FESMIRE: Let the record r e f l e c t t h a t 

Mr. Huffaker was a l i t t l e disappointed. 

I t i s not f o r comment, i t i s simply t o inform the 

re g u l a t e d community of where the Commissioners have agreed 

t o t h a t p o i n t t h a t the r u l e should be. 

I'm going t o emphasize one more time, i t i s not a 

f i n a l r u l e u n t i l i t i s voted on by the Commission, and t h a t 

v o t i n g w i l l not take place u n t i l the next r e g u l a r l y 

scheduled Commission meeting, which w i l l be May 9th. 
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We're p u t t i n g — This i s not something t h a t we 

u s u a l l y do. 

Counsel? 

MS. BADA: I would add one more thing, it's not 

effective until it's published in the New Mexico Register. 

CHAIRMAN FESMIRE: Absolutely, a b s o l u t e l y . 

COMMISSIONER BAILEY: Well, i f we're going t o 

meet again on May 9th, what's the p o i n t of having i t out 

the r e f o r nine days when i t ' s not — 

CHAIRMAN FESMIRE: Well, h o p e f u l l y we can get i t 

done before t h a t . We're s e t t i n g a minimum t h e r e . 

COMMISSIONER BAILEY: I j u s t don't understand the 

reasoning or the need f o r i t t o be out the r e u n t i l we've 

signed i t . 

CHAIRMAN FESMIRE: Commissioner? 

COMMISSIONER OLSON: Well, I was k i n d of 

wondering — t h a t was my f i r s t question, was going t o be 

u n t i l Commissioner Bailey s t a r t e d , was what was the 

purpose, then, of j u s t p u t t i n g i t out there? Unless i t ' s 

out f o r comment — 

CHAIRMAN FESMIRE: No, i t — 

COMMISSIONER OLSON: — I don't know t h a t i t ' s 

necessary myself, but — 

CHAIRMAN FESMIRE: We — The reason t h a t I was 

proposing i t i s so t h a t the i n d u s t r y would have a chance t o 
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look a t i t and, you know, have a l i t t l e more time t o adopt 

i t and understand i t , because a l o t of the companies are 

already making changes. And while the r u l e i s not going t o 

be e f f e c t i v e a t t h a t p o i n t , the changes t h a t they're 

making, t h i s r u l e would give them the o p p o r t u n i t y t o , you 

know, get a jump on making those changes. 

COMMISSIONER BAILEY: I t ' s a matter of days 

r a t h e r than a year. This has been i n the makings f o r over 

a year, and i t ' s a matter of days between when counsel w i l l 

have a l l of our changes and the next time we meet so we can 

sig n i t . I don't see the need f o r t h i s t o be out t h e r e 

when we have representatives here who can e x p l a i n t o t h e i r 

p a r t i e s . 

CHAIRMAN FESMIRE: The reason I proposed i t , 

Commissioner, i s , there are p a r t i e s out t h e r e who are 

already g i v i n g symposiums and making statements about what 

they t h i n k the r u l e w i l l be. 

And what we need t o do i s get t h a t out — get the 

r u l e out t h e r e as e a r l y as possible t o — i n what i s 

probably the f i n a l form, but not guaranteed, but probably 

the f i n a l form — so t h a t we can c o r r e c t some of the 

misstatements t h a t are being made and address some of the 

problems t h a t are maybe introduced by f u r t h e r promulgation 

of these statements t h a t , you know, probably don't comport 

w i t h what the r u l e i s going t o say. 
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COMMISSIONER BAILEY: Than w e ' l l look very 

f o o l i s h when we sign i t , won't we? 

(Laughter) 

CHAIRMAN FESMIRE: Let the record r e f l e c t t h e r e 

was a long pause there. 

And granted, you know, maybe i t ' s only two weeks, 

but I t h i n k i t would help. There are some t h i n g s being put 

out t h a t are not c o r r e c t , and people are beginning t o look 

a t and make plans on, and the sooner we can get something 

out t h e r e , the more c e r t a i n t y we would add t o t h a t . And 

l i k e I say, i t w i l l not be posted u n t i l a l l Commissioners 

have agreed t h a t t h a t i s the f i n a l form the r u l e should 

take, i s not what we voted on, but i t w i l l be f i n a l — you 

know, i t w i l l be each Commissioner's o p i n i o n a t t h a t p o i n t 

i n time what the f i n a l r u l e should say. 

COMMISSIONER BAILEY: As long as there's an 

understanding t h a t there are no comments — 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER BAILEY: — t o be considered, no 

a d d i t i o n a l i n f o r m a t i o n t o be submitted as p a r t of the 

record and no outside i n f l u e n c e t h a t would be allowed t o be 

p a r t of the d e l i b e r a t i o n s , should there be any — 

CHAIRMAN FESMIRE: No. 

COMMISSIONER BAILEY: — otherwise. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5511 

CHAIRMAN FESMIRE: No, and the Commission 

secretary w i l l take no comments and w i l l not, you know, 

respond t o comments, w i l l not respond t o proposed changes 

or anything else. I t w i l l be — although i t i s not 

o f f i c i a l , i t w i l l be the Commissioners' i n t e n t , and each 

Commissioner before i t ' s posted, w i l l agree t h a t t h a t ' s the 

f i n a l form the r u l e should take. That's — Okay? 

COMMISSIONER BAILEY: Under those c o n d i t i o n s , I 

can accept t h a t . I wonder about precedent, though. 

CHAIRMAN FESMIRE: I t i s a precedent t h a t we w i l l 

not f o l l o w i n the f u t u r e . But due t o the s p e c i a l 

circumstances t h a t are occurring now and the need t o get an 

e a r l y jump on the d r i l l i n g season, I'm asking t h a t we do i t 

t h i s way. 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: Commissioner? 

COMMISSIONER OLSON: Yeah, I guess as long as 

i t ' s very c l e a r t h a t t h i s i s not f o r comment or — 

e s s e n t i a l l y , and i t i s s t i l l not f i n a l a t t h a t p o i n t , I 

t h i n k t h a t ' s f i n e . 

I j u s t — I know i n terms of precedents, a t the 

WQCC they have done i n the past, p u t t i n g out the d r a f t of 

the proposed r u l e , and they s t i l l — they would allow 

comments, then, a t t h a t p o i n t by the p a r t i e s , but I don't 

want t o get i n t o t h a t a t a l l — 
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CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: — you know? We've spent 

enough time on t h i s hearing. 

But there are some th i n g s t h a t we do have i n the 

r u l e t h a t — where we d i r e c t e d counsel t o d r a f t up, but I 

t h i n k when we do our f i n a l discussion i t might be h e l p f u l 

i f somebody — i f the p a r t i e s were a l l l o o k i n g a t the same 

t h i n g we're t a l k i n g about, instead of j u s t t r y i n g t o f o l l o w 

i t v e r b a l l y , because some of those changes are, you know, 

the language t h a t we had d i r e c t e d counsel t o d r a f t a t t h a t 

p o i n t . 

So I t h i n k i t might be h e l p f u l f o r them, f o r 

i n f o r m a t i o n a l purposes, t o f o l l o w t h a t f i n a l d e l i b e r a t i o n . 

So f o r t h a t purpose I don't have a problem. 

But I want t o — yeah, I agree, I would be r e a l 

c l e a r t h a t we're not looking a t comments t o i n f l u e n c e the 

d i r e c t i o n of the Commission a t t h a t p o i n t , so... 

CHAIRMAN FESMIRE: So — Well, I'm going t o ask 

the secretary t h a t she d r a f t a header f o r the announcement 

t h a t c l e a r l y s t a t e s the conditions under which t h a t * s being 

presented and t h a t t h a t be approved by each one of the 

Commissioners before they — the r u l e i s posted on the web. 

COMMISSIONER OLSON: Okay, and t h a t ' s j u s t the 

proposed r u l e , not the order? 

CHAIRMAN FESMIRE: Just the proposed r u l e , not 
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the order. I don't know t h a t — We'll have the proposed 

r u l e done before we have the order done, I b e l i e v e , won't 

we? 

MS. BADA: I would t h i n k so. I would hope so. 

CHAIRMAN FESMIRE: Okay. With t h a t , we w i l l 

continue Cause Number 14,015 t o the r e g u l a r l y schedule May 

Commission meeting which w i l l be held May 9th beginning a t 

nine o'clock i n t h i s room. 

(Thereupon, these proceedings were continued a t 

9:45 a.m.) 

* * * 
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