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1 CHAIRMAN FESMIRE: Okay. At t h i s time, w e ' l l go 

2 ahead and c a l l the Thursday, June 19, 2008 meeting of the 

3 New Mexico O i l Conservation Commission t o order. Let the 

4 record r e f l e c t t h a t a l l three commissioners, Commissioner 

5 B a i l y , Olson, and Fesmire are present. We, t h e r e f o r e , have a 

6 quorum. 

7 The f i r s t order of business before the Commission i s 

8 the reading and approval of the minutes from the May 9, 2008, 

9 Commission meeting. Have the Commissioners had an o p p o r t u n i t y 

10 t o read the minutes? 

11 COMMISSIONER BAILEY: Yes, I have, and I move we 

12 adopt them. 

13 CHAIRMAN FESMIRE: Commissioner Olson, have you had a 

14 chance t o read them? 

15 COMMISSIONER OLSON: Yes, I have, and I ' l l second 

16 t h a t . 

17 CHAIRMAN FESMIRE: Okay. A l l those i n favor of 

18 adopting the minutes as presented by the secre t a r y s i g n i f y by 

19 saying aye. 

20 COMMISSIONER BAILEY: Aye. 

21 COMMISSIONER OLSON: Aye. 

22 CHAIRMAN FESMIRE: Aye. 

23 Let the record r e f l e c t t h a t the minutes were 

24 unanimously adopted and w i l l be signed by the Chair and relayed 

25 t o the Secretary. 
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1 * * * 

2 CHAIRMAN FESMIRE: The second order of business 

3 before the Commission i s the c o n t i n u a t i o n of Case No. 14000, 

4 the de novo a p p l i c a t i o n of the Harvey E. Yates Company f o r 

5 Expansion of Unit Area, Otero County, New Mexico. This case 

6 was continued from the May 9th, 2008, Commission meeting. Are 

7 the a t t o r n e y s f o r t h a t case present? 

8 MR. BRUCE: Mr. Chairman, Jim Bruce representing 

9 Harvey E. Yates Company. Yes, I am here. 

10 MS. ALTOMARE: Mikal Altomare here on behalf of the 

11 O i l Conservation D i v i s i o n . 

12 CHAIRMAN FESMIRE: When l a s t we v i s i t e d t h i s case, we 

13 had r a i s e d three questions t h a t needed t o be answered or at 

14 l e a s t the Commission or the Chair f e l t t h a t we needed some 

15 guidance i n answering, and we asked the p a r t i e s t o b r i e f those 

16 questions f o r us. 

17 The f i r s t i s : What i s the a u t h o r i t y of the D i v i s i o n 

18 and the Commission t o approve e x p l o r a t o r y u n i t s ? 

19 The second i s : What should be the c r i t e r i a f o r 

20 approval under the O i l and Gas Act, i f i t does have t h a t power? 

21 And t h i r d : The contents of an a p p l i c a t i o n necessary 

22 f o r approval. 

23 Have the attorneys had the o p p o r t u n i t y t o b r i e f those 

24 questions? 

25 MR. BRUCE: Yes, s i r . 
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1 MS. ALTOMARE: Yes, we have. 

2 CHAIRMAN FESMIRE: And the b r i e f s were presented both 

3 i n a t i m e l y manner and represent the r e s u l t s of t h a t research? 

4 MR. BRUCE: That i s c o r r e c t . 

5 MS. ALTOMARE: Yes, they do. 

6 CHAIRMAN FESMIRE: Are you a l l prepared t o discuss 

7 those w i t h us today? 

8 MR. BRUCE: I'm prepared. I d i d n ' t have any 

9 p r e s e n t a t i o n , but I'm ready f o r any questions the Commissioners 

10 may have. 

11 CHAIRMAN FESMIRE: Ms. Altomare, are you — 

12 MS. ALTOMARE: Yes. And I have a couple of t h i n g s 

13 t h a t I ' d l i k e t o discuss j u s t i n -- b a s i c a l l y i n regard t o what 

14 was addressed i n opposing counsel's b r i e f . 

15 CHAIRMAN FESMIRE: Okay. Let's break i t down and 

16 t a l k about the questions i n d i v i d u a l l y . 

17 Let's s t a r t w i t h the f i r s t q uestion: The a u t h o r i t y 

18 of the D i v i s i o n and the Commission t o approval e x p l o r a t o r y 

19 u n i t s . 

20 Mr. Bruce, would you l i k e the summarize the r e s u l t s 

21 of your research on that? 

22 MR. BRUCE: Well, you can t e l l I spent several pages 

23 f i n a l l y g e t t i n g t o the idea t h a t i n my op i n i o n , the D i v i s i o n 

24 probably does have j u r i s d i c t i o n t o approve e x p l o r a t o r y u n i t s . 

25 There i s nothing s p e c i f i c anywhere i n the s t a t u t e s or the 
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1 r e g u l a t i o n s of the D i v i s i o n t h a t I could f i n d t h a t would 

2 approve i t . 

3 But based on a case I d i d n ' t c i t e , the Santa Fe 

4 E x p l o r a t i o n versus Commission case -- and I t h i n k Commissioner 

5 B a i l y may remember t h a t case -- where there was a small 

6 Devonian r e s e r v o i r where there were two w e l l s , and only one 

7 w e l l was needed. There was one extremely unorthodox l o c a t i o n 

8 and i n essence, the D i v i s i o n and the Commission forced a 

9 v o l u n t a r y u n i t . They r e s t r i c t e d p r o d u c t i o n severely u n t i l the 

10 people agreed t o u n i t i z e and allow f u l l a llowable production 

11 from the u n i t . I meant t o b r i n g t h a t case along f o r the 

12 Commission. I apologize. 

13 But the supreme court took a f a i r l y expansive view of 

14 the D i v i s i o n ' s j u r i s d i c t i o n t o prevent waste i n t h a t instance. 

15 Now, i t ' s not l i k e an e x p l o r a t o r y u n i t because i t was a small 

16 r e s e r v o i r d e f i n e d by f a u l t s and i t r e a l l y i n v o l v e d the o r i g i n a l 

17 problem i n t h a t case, an unorthodox l o c a t i o n of a small 

18 r e s e r v o i r where only one w e l l was needed and there were two 

19 w e l l s and d i f f e r e n t ownership, obviously, between t r a c k s . 
S 
I 

20 But the f a c t of the matter i s , the courts d i d say 

21 t h a t the Commission d i d have a u t h o r i t y t o prevent waste. And 

22 based on the various -- i f nothing else at t h i s p o i n t , 60 years 

23 of h i s t o r y approving e x p l o r a t o r y u n i t s et cetera, et cetera, I 

24 would say the D i v i s i o n does have j u r i s d i c t i o n . 

25 On the other hand, I c i t e d the Texas -- have 
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1 m a t e r i a l s regarding Texas e x p l o r a t o r y u n i t s . I don't see 

2 any -- I t h i n k the D i v i s i o n has j u r i s d i c t i o n , but i s t h a t 

3 exclusive? Can the p a r t i e s enter i n t o agreements v o l u n t a r i l y ? 

4 C e r t a i n l y they do. They enter i n t o JOAs v o l u n t a r i l y , working 

5 i n t e r e s t owners enter i n t o working i n t e r e s t u n i t s v o l u n t a r i l y 

6 covering a number of sections of land, and there's nothing t o 

7 prevent t h a t . 

8 So w i t h t h a t , I would t u r n i t over f o r any questions 

9 or over t o Ms. Altomare. 

10 CHAIRMAN FESMIRE: Okay. Mr. Bruce, i f I understood 

11 your argument c o r r e c t l y , i t ' s t h a t the a u t h o r i t y i n your 

12 b r i e f -- t h a t the a u t h o r i t y t o approve e x p l o r a t o r y u n i t s , 

13 v o l u n t a r y e x p l o r a t o r y u n i t s , i s based on the f a c t t h a t we've 

14 done i t , l i k e you sa i d , f o r the l a s t 60 years. 

15 And p a r t of Ms. Altomare's argument i s t h a t the 

16 a u t h o r i t y and some of the t h i n g s t h a t you st a t e d i n the 

17 a u t h o r i t y i s not there i n the r u l e s or the s t a t u t e s . Do we not 

18 have the a b i l i t y t o change bad h a b i t s . 

19 MR. BRUCE: I hope we a l l have t h a t a u t h o r i t y . Well, 

20 I suppose I'd have a question i n r e t u r n . I'm not sure what bad 

21 h a b i t s you're t a l k i n g about. 

22 CHAIRMAN FESMIRE: Approving u n i t s t h a t we are not 

23 s t a t u t o r i l y or r e g u l a t o r y capable of approving. 

2 4 MR. BRUCE: You're saying even i f you don't have 

25 r e g u l a t o r y a u t h o r i t y a t t h i s p o i n t , why don't you expand your 
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1 j u r i s d i c t i o n ? 

2 CHAIRMAN FESMIRE: We've been doing t h i s f o r 

3 60 years. You've provided several examples t h a t we have been 

4 doing i t . And I w i l l grant t h a t we have done t h a t i n the past. 

5 But at the same time, you argue t h a t you cannot put your f i n g e r 

6 on a s t a t u t e or r e g u l a t i o n t h a t gives the a u t h o r i t y t o do t h a t . 

7 Now t h a t we've recognized t h a t --

8 MR. BRUCE: Frankly, I don't — an e x p l o r a t o r y u n i t 

9 i s a v o l u n t a r y c o n t r a c t among the p a r t i e s , and i f the D i v i s i o n 

10 decides t h a t they would not exercise j u r i s d i c t i o n , f r a n k l y , I 

11 don't see a problem w i t h t h a t . C e r t a i n l y i n New Mexico, where 

12 v i r t u a l l y every u n i t contains s t a t e and f e d e r a l land, you know, 

13 the BLM and the Land O f f i c e c e r t a i n l y oversee t h e i r own land 

14 ownership s i t u a t i o n . 

15 CHAIRMAN FESMIRE: Yet they appear t o have conveyed 

16 upon us the a u t h o r i t y t o approve those agreements, the Public 

17 State Land O f f i c e and the BLM. 

18 MR. BRUCE: Well, I would agree w i t h the State Land 

19 O f f i c e , although t h a t language i s not mandatory. I t says the 

20 Commissioner may defer a d e c i s i o n u n t i l i t ' s approved by the 

21 D i v i s i o n . 

22 With respect t o the f e d e r a l r e g u l a t i o n s , I bel i e v e 

23 t h a t t h a t language r e a l l y p e r t a i n s t o when there i s s t a t e land 

24 i n v o l v e d , the BLM won't approve i t u n t i l the Land O f f i c e 

25 approves i t . I don't t h i n k t h a t language — because the 
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1 language was c i t e d by D i v i s i o n counsel i n her b r i e f . I 

2 h i g h l i g h t e d i t . 

3 CHAIRMAN FESMIRE: So d i d I . 

4 MR. BRUCE: Page 4 t a l k s g e n e r a l l y about i f s t a t e , 

5 I n d i a n and/or fee lands are i n v o l v e d , the u n i t agreement should 

6 be approved by the appropriate s t a t e agency. Then down at the 

7 very l a s t two l i n e s , i t t a l k s about the s t a t e or I n d i a n agency 

8 should be given the o p p o r t u n i t y t o commit i t s land p r i o r t o 

9 authorized o f f i c e r approval. Obviously, t h a t ' s the Land O f f i c e 

10 and t h a t i s not the D i v i s i o n . The Land O f f i c e i s the owner of 

11 t h a t land and not the D i v i s i o n . 

12 So t h a t ' s why I t h i n k there -- while the BLM seems t o 

13 go along w i t h D i v i s i o n approval of these e x p l o r a t o r y u n i t s , I 

14 cannot f i n d anywhere i n the f e d e r a l regs or the s t a t u t e s where 

15 the s t a t e r e g u l a t o r y agency, whether i t ' s the OCD or the 

16 Oklahoma Corporation Commission i s r e q u i r e d t o approve those 

17 u n i t s . 

18 CHAIRMAN FESMIRE: Okay. Did you look a t the d r a f t 

19 document t h a t Ms. Altomare c i t e d ? 

20 MR. BRUCE: Not the whole document, no, but I d i d 

21 t r y . As I said, I've been i n Midland too long. 

22 CHAIRMAN FESMIRE: And your b r a i n i s f r i e d . 

23 Commissioner Bailey, do you have some questions? 

24 COMMISSIONER BAILEY: I s one of the issues why the 

25 OCD approval might have been begun because of issues concerning 
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1 p r o r a t i o n u n i t s and w i t h o u t OCD r e c o g n i t i o n of an e x p l o r a t o r y 

2 u n i t , t h a t p r o r a t i o n u n i t s might not f o l l o w the exact s t a t e 

3 r u l e s . 

4 MR. BRUCE: Well, perhaps i n New Mexico. I do know 

5 t h a t -- because i n New Mexico the BLM has conceded spacing u n i t 

6 s i z e . And I don't know how or i f i t ' s a memorandum of 

7 understanding or i f i t ' s j u s t an i n f o r m a l agreement, spacing 

8 u n i t s are set by the D i v i s i o n . But I do know t h a t i n other 

9 s t a t e s , t h a t ' s not the case. That's not the case i n Wyoming 

10 w i t h respect t o the f e d e r a l lands. 

11 For instance, i n Colorado, I know t h a t long before 

12 the D i v i s i o n approved i n f i l l d r i l l i n g on the F r u i t l a n d Coal, 

13 the BLM, on behalf of i t s e l f and the Southern Ute Tr i b e , 

14 approved 160-acre spacing a f t e r i n i t i a l l y the Colorado O i l and 

15 Gas Conservation Commission had approved 328-acre spacing. And 

16 there i s a r e g u l a t i o n , and I can get i t f o r the Commission t h a t 

17 t a l k s about w e l l spacing, although i t does say i n appropriate 

18 circumstances t h a t i t would go along w i t h New Mexico w e l l 

19 spacing. 

20 So I don't know t h a t t h a t ' s the issue and 

21 furthermore, at l e a s t i n t h i s case, even though s t a t e spacing, 

22 as poi n t e d out at the hearing, of these gas' r e s e r v o i r s i s 

23 160 acres, the BLM and the Land O f f i c e i s approving PAs based 

24 on whole sec t i o n s . So I don't know i f there's t h a t much of a 

25 connection, i s what I'm saying. 
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1 COMMISSIONER BAILEY: PAs are not always spaced on 

2 whole sections i n Land O f f i c e approvals. 

3 MR. BRUCE: Correct. 

4 COMMISSIONER BAILEY: Many times i t ' s j u s t quarter 

5 sections or h a l f s e c t i o n s . 

6 MR. BRUCE: That i s c o r r e c t . And I b e l i e v e up i n the 

7 w e l l u n i t s i n the northwest e s p e c i a l l y , they g e n e r a l l y do PA 

8 approvals on these, you know, the b i g San Juan u n i t s . I t 

9 ge n e r a l l y does go along w i t h w e l l spacing, 320 acres. I f I 

10 could have a n t i c i p a t e d t h a t question, I have been i n other 

11 s i t u a t i o n s again -- and t h i s one was probably i n Sandoval 

12 County -- where the BLM — i t was f e d e r a l land and the spacing 

13 u n i t , I be l i e v e -- even though w e l l spacing i n an o i l pool, one 

14 of the Mancos o i l pools was 320 acres, the BLM, i t was e n t i r e l y 

15 f e d e r a l land approved a PA i n excess of 320 acres. 

16 So, again, I'm not -- I don't t h i n k t h a t , as such, 

17 w e l l spacing i s what determines t h a t s i t u a t i o n . 

18 COMMISSIONER BAILEY: The w e l l spacing i s mo d i f i e d by 

19 the u n i t agreement. 

20 MR. BRUCE: Correct. 

21 COMMISSIONER BAILEY: And I assumed t h a t t h a t was the 

22 reason why the OCD had t o be at l e a s t cognizant of the u n i t 

23 agreement. 

24 MR. BRUCE: That could be. C e r t a i n l y , I mean, you 

25 know, a t l e a s t i n s o f a r as s t a t e land and fee land, the D i v i s i o n 

PAUL BACA PROFESSIONAL COURT REPORTERS 
b617a9a2-9f7f-4017-9651 -275b1 a853237 



Page 12 

1 does exercise broad j u r i s d i c t i o n over those lands. I mean, 

2 f e d e r a l land i n New Mexico, l i k e I s a i d , seems t o be -- f e d e r a l 

3 land i n c e r t a i n other s t a t e s l i k e Wyoming i s , as I understand 

4 i t , not under the sway of the s t a t e agency so much as i t i s 

5 here i n New Mexico. 

6 But, you know, on the other hand, the BLM does 

7 approve APDs w i t h respect t o f e d e r a l quote/unquote " f e d e r a l 

8 u n i t s " which i s a nebulous term because i t doesn't mean 100 

9 percent f e d e r a l u n i t . I t exercises q u i t e a b i t of o p e r a t i o n a l 

10 a u t h o r i t y over those f e d e r a l u n i t s . 

11 COMMISSIONER BAILEY: That's a l l the comments I had. 

12 CHAIRMAN FESMIRE: Mr. Olson, do you have any 

13 questions of t h i s witness? 

14 COMMISSIONER OLSON: Yeah. Mr. Bruce, you were j u s t 

15 mentioning Oklahoma i n here. I don't know t h a t you have t h a t 

16 i n your document here. I t h i n k I saw you reference Texas. 

17 MR. BRUCE: I d i d not reference i t i n the b r i e f , 

18 Mr. Commissioner. 

19 COMMISSIONER OLSON: So Oklahoma also had s p e c i f i c 

20 s t a t u t e s d e a l i n g w i t h these agreements? 

21 MR. BRUCE: I do not know, and I can provide t h i s t o 

22 the Commission a f t e r the hearing i f they so d e s i r e , but 

23 Oklahoma does not. I've got a l i s t i n g . There's probably a 

24 couple of dozen states t h a t do have reference -- t h a t do 

25 reference approval of v o l u n t a r y u n i t s . 
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1 Now, I can't t e l l from t h i s l i s t i n g . I d i d mention a 

2 couple, the Wyoming and the Utah, t h a t appear t o apply t o 

3 e x p l o r a t o r y u n i t s . The Texas one does not. But there are 

4 other s t a t e s ; Alaska, Colorado, Montana, and others out west 

5 t h a t do. But Oklahoma does not. 

6 COMMISSIONER OLSON: Those other s t a t e s , they do have 

7 a s t a t u t o r y a u t h o r i t y f o r approving those? 

8 MR. BRUCE: Yes, they do. 

9 COMMISSIONER OLSON: So what about s t a t e s t h a t don't? 

10 Do they s t i l l work on approval of those? Do you know? 

11 MR. BRUCE: You know, I looked a t a couple of 

12 s p e c i f i c s t a t e s . And t h i s was, I t h i n k , the c i t e I gave i n my 

13 b r i e f . These s t a t u t e s on Page 3 of my b r i e f , the Kramer and 

14 M a r t i n c i t e , Section 17.03, i s what I'm l o o k i n g a t r i g h t here. 

15 I do not look at -- I d i d look at the Utah. I d i d 

16 look a t the Texas and I d i d look a t the Colorado -- Utah --

17 simply because they were close by. But I d i d not look at those 

18 others. 

19 COMMISSIONER OLSON: Okay. 

20 MR. BRUCE: And I suppose the other t h i n g I would 

21 p o i n t out, as I pointed out i n my b r i e f , you know, the 

22 D i v i s i o n -- even though i n the l a s t order I included my b r i e f 

23 which was a Yates Petroleum order j u s t e a r l i e r t h i s year f o r 

24 the Thurman State Unit -- the s t a t e i n or d e r i n g paragraph f o u r , 

25 "That a l l plans of development, a l l expansion or c o n t r a c t i o n s 
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1 or PAs and expansions or c o n t r a c t i o n s of the u n i t area s h a l l be 

2 submitted t o the D i v i s i o n d i r e c t o r f o r approval." 

3 As I po i n t e d out i n my b r i e f , the OCD, f o r the l a s t 

4 decade, has not approved expansions -- c r e a t i o n s or expansions 

5 of p a r t i c i p a t i n g areas. I t also had not approved plans of 

6 development and operations. And I would j u s t simply p o i n t t o 

7 the f i l e i n the o r i g i n a l case on t h i s matter r e s u l t i n g i n the 

8 o r i g i n a l order where those documents were submitted by HEYCO t o 

9 the D i v i s i o n , but the D i v i s i o n never acted on them. 

10 COMMISSIONER OLSON: So I ' l l f o l l o w up on what 

11 Commissioner Fesmire was asking. So the D i v i s i o n ' s approval of 

12 these i n the past i s , from what you're saying, l a r g e l y based on 

13 h i s t o r y and i t ' s not r e a l l y on a s t a t u t o r y a u t h o r i t y or 

14 r e g u l a t i o n . 

15 MR. BRUCE: That i s c o r r e c t . And as I sai d before, I 

16 t h i n k , at the o r i g i n a l hearing, 100 percent f e d e r a l u n i t s -- I 

17 b e l i e v e there are a couple of examples of 100 percent f e d e r a l 

18 u n i t s being approved by the D i v i s i o n , but f o r the most p a r t , 

19 they were not. I t h i n k i f you went t o the S k e l l y U n i t , which 

20 i s down i n -- an o l d f e d e r a l u n i t i n southeast New Mexico and 

21 some others t h a t are 100 percent f e d e r a l , they were not 

22 approved. 

23 And then, of course, when fee lands are i n v o l v e d , I 

24 t h i n k — when fee lands were i n v o l v e d , i t was more of the 

25 operator seeking approval of the D i v i s i o n because of t h a t 
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1 language I quoted i n my b r i e f , where the fee lands can't be 

2 u n i t i z e d -- can be u n i t i z e d by the working i n t e r e s t owner i f he 

3 or she gets D i v i s i o n approval. That was the s i t u a t i o n , by the 

4 way, of course, i n the Bravo Dome. There was p l e n t y of fee 

5 lands i n t h a t -- there are p l e n t y of fee lands i n t h a t u n i t . 

6 And t h a t i s why there was the b i g f i g h t a t the Commission 

7 regarding u n i t i z a t i o n . Because I a c t u a l l y , e a r l y i n my career, 

8 represented some of those fee owners. And they j u s t d i d not 

9 want t o be p a r t of t h a t u n i t . 

10 So i t ' s almost t o the p o i n t of a fee lease t r y i n g t o 

11 confer j u r i s d i c t i o n on the D i v i s i o n . 

12 COMMISSIONER OLSON: Well, i f we don't have s t a t u t o r y 

13 a u t h o r i t y f o r approving e x p l o r a t o r y u n i t s , should we be doing 

14 t h a t ? 

15 MR. BRUCE: Well, again, as I said i n my b r i e f , i f 

16 i t ' s f e d e r a l or s t a t e -- or f e d e r a l / s t a t e , I b e l i e v e the BLM 

17 and Land O f f i c e , because of how they review these documents, 

18 have the a u t h o r i t y t o look a f t e r t h e i r own i n t e r e s t s . 

19 But when i t comes t o fee owners, who's going t o look 

20 a f t e r t h e i r i n t e r e s t s ? And, of course, the l o g i c a l agency f o r 

21 t h a t i s the D i v i s i o n . 

22 But once again, Mr. Commissioner, I couldn't f i n d 

23 anything t h a t granted j u r i s d i c t i o n of the D i v i s i o n t o approve a 

24 v o l u n t a r y agreement. 

25 COMMISSIONER OLSON: Okay. That's a l l I have. 
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1 CHAIRMAN FESMIRE: Ms. Altomare, w i t h respect t o 

2 question one: Do you want -- and i f I read your b r i e f 

3 c o r r e c t l y , b a s i c a l l y i t ' s your understanding t h a t we do have 

4 t h a t a u t h o r i t y . 

5 MS. ALTOMARE: Yes. Although, I d i d do some 

6 a d d i t i o n a l research a f t e r r e c e i v i n g counsel's b r i e f . And I 

7 t h i n k t h a t there's a t i e - i n w i t h the State Land O f f i c e and the 

8 s t a t u t o r y a u t h o r i t y granted t o them. The connection i s , as I 

9 see i t i n p a r t i c u l a r , the State Land O f f i c e i s given the 

10 a u t h o r i t y b a s i c a l l y t o modify the model agreement -- u n i t 

11 agreement -- as i t sees f i t -- t o add whatever language i t sees 

12 f i t as long as i t doesn't b a s i c a l l y adversely a f f e c t f e d e r a l or 

13 I n d i a n lands of the authorized o f f i c e r ' s a u t h o r i t y and 

14 r e s p o n s i b i l i t y t o p r o t e c t the State's i n t e r e s t s when there are 

15 s t a t e lands i n v o l v e d i n a u n i t . 

16 What the State Land O f f i c e i n New Mexico has done has 

17 i n t e g r a t e d language t h a t has imposed upon the O i l Conservation 

18 D i v i s i o n c e r t a i n r i g h t s , r e s p o n s i b i l i t i e s , d u t i e s and 

19 o b l i g a t i o n s . And i n t h i s case, I t h i n k t h a t t h a t i s from where 

20 we are d e r i v i n g . I t ' s i n d i r e c t l y from the feds, but i t i s 

21 through t h i s process. 

22 The State Land O f f i c e i s given s t a t u t o r y a u t h o r i t y t o 

23 give approval on these u n i t s and t o work w i t h the feds on these 

24 u n i t s . There's no denying t h a t the State Land O f f i c e i s the 

25 one who c o n t r o l s the i n t e r e s t i n the land. You know, counsel 
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1 i s very c l e a r t h a t i f there's an app r o p r i a t e State e n t i t y --

2 they're arguing t h a t i t i s the State Land O f f i c e who has the 

3 i n t e r e s t i n the land. 

4 The State Land O f f i c e has published an O i l and Gas 

5 and Minerals D i v i s i o n Manual, which I'm sure Commissioner 

6 Ba i l e y i s probably f a m i l i a r w i t h . 

7 CHAIRMAN FESMIRE: She probably wrote i t . 

8 MS. ALTOMARE: I n the manual, there are requirements 

9 f o r f i n a l approval of s t a t e , f e d e r a l fee, and s t a t e fee u n i t s . 

10 For an e x p l o r a t o r y u n i t i t expressly s t a t e s t h a t an order of 

11 the O i l Conservation D i v i s i o n , the State Land O f f i c e w i l l not 

12 approve any u n i t s u n t i l they receive an order i n the State Land 

13 O f f i c e . 

14 So I would disagree w i t h counsel t h a t i t i s a 

15 d i s c r e t i o n a r y act on the p a r t of the State Land O f f i c e i n 

16 s t a t u t o r y form, or r e g u l a t o r y form. I t may be -- on i t s face 

17 i t may appear t o be d i s c r e t i o n a r y . I n p r a c t i c e and p o l i c y and 

18 a p p l i c a t i o n , the State Land O f f i c e has made the d e c i s i o n i n 

19 p r a c t i c e t o seek the guidance and approval of the O i l 

20 Conservation D i v i s i o n i n the process of approving these u n i t s . 

21 Which i s -- I t h i n k t h i s i s why t h i s precedent has been set a l l 

22 these years f o r approval of these u n i t s . 

23 CHAIRMAN FESMIRE: So we have t o look at the s t a t u t e s 

24 governing the State Land O f f i c e t o d e r i v e our a u t h o r i t y t o 

25 approve? 
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1 MS. ALTOMARE: Right. I t ' s the — yeah. 

2 CHAIRMAN FESMIRE: Okay. Well, assuming f o r a minute 

3 t h a t i s c o r r e c t , how do we get t o the a u t h o r i t y t o approve 

4 f e d e r a l p a r t i c i p a t i o n i n these u n i t s ? 

5 MS. ALTOMARE: I'm sorry? 

6 CHAIRMAN FESMIRE: How do we get the a u t h o r i t y t o 

7 approve f e d e r a l u n i t s ? 

8 MS. ALTOMARE: Federal where there's no s t a t e 

9 involved? 

10 CHAIRMAN FESMIRE: Right. 

11 MS. ALTOMARE: That I'm not sure of, but d e f i n i t e l y 

12 where there are fee lands or s t a t e lands i n v o l v e d . And I d i d 

13 p r i n t a d d i t i o n a l copies of the mo d i f i e d State Land O f f i c e 

14 v e r s i o n of the u n i t agreement, i f you wanted those. Because 

15 they have -- t h a t i s where the s p e c i f i c language designating 

16 the d u t i e s on the OCD b a s i c a l l y g i v i n g the OCD and the 

17 Commission the a u t h o r i t y and r e s p o n s i b i l i t y , e s s e n t i a l l y , f o r 

18 approval of these u n i t s , so I have those. But I don't -- I 

19 thought I had p r i n t e d --

20 CHAIRMAN FESMIRE: Okay. Well — 

21 MS. ALTOMARE: — the s t a t u t o r y s t u f f but, I don't 

22 know i f I have i t w i t h me. 

23 CHAIRMAN FESMIRE: Let's go t o some of the arguments 

24 you've made concerning question one. We're t a l k i n g about the 

25 f i r s t question now. B a s i c a l l y , i f I understood i t c o r r e c t l y , 

PAUL BACA PROFESSIONAL COURT REPORTERS 
b617a9a2-9f7f-4017-9651 -275b1 a853237 



Page 19 

1 you were d e r i v i n g our a u t h o r i t y from a d r a f t BLM manual. 

2 MS. ALTOMARE: I was b a s i c a l l y saying — because 

3 there wasn't very much out the r e . I was l o o k i n g at the h i s t o r y 

4 of what our agency has been doing. And assuming t h a t there's a 

5 reason t h a t we've been doing i t a l l t h i s time, I was l o o k i n g at 

6 what the expectations of the feds were f o r what s t a t e agencies 

7 should be doing, whether or not we have our own s t a t u t o r y 

8 s t r u c t u r e f o r i t . 

9 The feds c l e a r l y expect t h a t s t a t e r e g u l a t o r y 

10 agencies are going t o play a r o l e i n t h i s process. And from 

11 what I can understand from reading the manual, i t seems l i k e 

12 they are t r y i n g t o preemptively avoid c o n f l i c t s of law between 

13 s t a t e and f e d e r a l law j u r i s d i c t i o n a l issues when there are 

14 u n i t s i n v o l v i n g s t a t e and fee lands i n t e r t w i n e d -- juxtaposed 

15 w i t h the f e d e r a l u n i t s t u f f . Which seems l i k e i t ' s reasonable 

16 t o t r y and address spacing issues ahead of time, t o t r y and 

17 address t h i n g s ahead of time t h a t might a r i s e t h a t are going t o 

18 c o n f l i c t when you are combining these parcels of land t h a t have 

19 d i f f e r e n t laws a p p l i c a b l e . 

20 I t h i n k t h a t the manual a c t u a l l y has a l o t of r e a l l y 

21 i n f o r m a t i v e t h i n g s t o say about -- i f nothing else, i t ' s very 

22 r e v e a l i n g about what the BLM expects of s t a t e agencies. Now, 

23 whether or not our agency decides t o take on those o b l i g a t i o n s 

24 or argue w i t h the feds as t o whether or not they a c t u a l l y are 

25 our o b l i g a t i o n s i s an e n t i r e l y d i f f e r e n t issue. But c l e a r l y , 
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1 t h a t i s what they are expecting s t a t e agencies t o be doing 

2 because t h a t ' s what they've o u t l i n e d as expectations f o r 

3 operators i n the process -- p a r t i c i p a t i n g i n the process -- t o 

4 be doing w i t h regard t o t h e i r submissions and the process f o r 

5 these a p p l i c a t i o n s . 

6 CHAIRMAN FESMIRE: Commissioner Bailey? 

7 COMMISSIONER BAILEY: I ' d l i k e t o p o i n t out one small 

8 area where you say the Land O f f i c e i s expecting guidance from 

9 the OCD. The f a c t t h a t we now r e q u i r e OCD approval before we 

10 give f i n a l approval, t h a t i s simply t o prevent OCD from being 

11 s h o r t - c i r c u i t e d and t o prevent any kind of c o n f l i c t between the 

12 two agencies. 

13 MS. ALTOMARE: Okay. 

14 COMMISSIONER BAILEY: I t ' s not c o n f e r r i n g a u t h o r i t y . 

15 I t ' s not c o n f e r r i n g or even asking f o r guidance. I t ' s simply 

16 making sure t h a t we don't have any c o n f l i c t t h a t can a r i s e . 

17 MS. ALTOMARE: Okay. So again, i t ' s the same 

18 dynamic, I t h i n k , t h a t the feds are doing by preemptively 

19 t r y i n g t o make sure t h a t the s t a t e agencies are also brought i n 

20 at an e a r l y stage. I t h i n k i t ' s probably a s i m i l a r dynamic 

21 t h a t they're making sure t h a t everybody i s on the same page 

22 e a r l y on so t h a t anyone who has any questions e a r l y on i n the 

23 process can speak t h e i r mind and get i t flushed out before i t 

24 becomes too l a t e t o deal w i t h . 

25 CHAIRMAN FESMIRE: Right. And because OCD holds 
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1 p u b l i c hearings on any kin d of a c t i o n , i t prevents having t o 

2 have three separate hearings where the BLM would have t o have 

3 t h e i r s , the Land O f f i c e would have t o t h e i r s , and the OCD at 

4 some p o i n t maybe having t o have t h e i r s . So i t ' s condensing a l l 

5 t h a t i n t o one p u b l i c hearing f o r u n i t approval. 

6 MS. ALTOMARE: Which makes sense. Thank you. 

7 CHAIRMAN FESMIRE: Commissioner Olson? 

8 COMMISSIONER OLSON: Well, I was j u s t t h i n k i n g , i t 

9 seems, then, t h a t the BLM's manual i s p r e t t y much j u s t based on 

10 the h i s t o r i c a l p r a c t i c e t h a t ' s gone on, I'm assuming; i s t h a t 

11 c o r r e c t ? 

12 MR. ALTOMARE: I would presume so, although the BLM's 

13 manual, I would presume, i s based on a nation-wide approach. 

14 So i t would be the c o l l e c t i v e approach of those states t h a t do 

15 have s t a t u t o r y s t r u c t u r e s , frameworks, i n place f o r these kinds 

16 of u n i t approvals and those t h a t don't. I t h i n k t h a t being 

17 s a i d , i t ' s probably j u s t t h e i r generic expectations of what 

18 they would see as approp r i a t e t o preemptively address these 

19 issues e a r l y on i n the process t h a t they see t h a t might be of 

20 concern i n d e a l i n g w i t h s t a t e agencies where s t a t e and fee 

21 lands are in v o l v e d i n these u n i t s . That's my read on i t . 

22 Again, I mean, the law -- the regs, the f e d e r a l regs 

23 and the f e d e r a l law i s so vague and has given so l i t t l e 

24 guidance f o r so many years t h a t t h i s manual has been l i k e a 

25 watershed. I mean, i t ' s j u s t l i k e a l l of a sudden there's a l l 
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1 t h i s i n f o r m a t i o n . I'm not sure from where i t ' s derived. There 

2 i s n ' t a whole l o t of i n f o r m a t i o n provided, but I would assume 

3 t h a t i t ' s k i n d of the c o l l e c t i v e e x p e c t a t i o n of the BLM on a 

4 nation-wide basis based on the h i s t o r i c a l approval of these 

5 u n i t s . 

6 COMMISSIONER OLSON: I guess one other question i s I 

7 saw -- maybe t h i s w i l l come up l a t e r , I don't know -- but I saw 

8 t h a t Mr. Bruce had given us h i s b r i e f of a r a t h e r l a r g e stack 

9 of p r i o r approvals of u n i t s . 

10 MS. ALTOMARE: One t h i n g I ' d l i k e t o note about t h a t 

11 stack i s t h a t over 75 percent of them are s t a t e - o n l y u n i t s . So 

12 there i s a b i g d i s t i n c t i o n t h e r e , j u s t f o r your own 

13 i n f o r m a t i o n . So not a l l of them deal w i t h f e d e r a l issues. So 

14 j u s t t o bear t h a t i n mind when we're t a l k i n g about applying the 

15 standards and the expectations of the f e d e r a l r e g u l a t i o n s 

16 versus u n i t approval j u s t f o r s t a t e purposes. 

17 COMMISSIONER OLSON: Other cases of d e n i a l of 

18 e x p l o r a t o r y u n i t s ? There's a l o t of approvals here. 

19 MS. ALTOMARE: That I don't know. I know t h a t 

20 counsel has made the argument t h a t up u n t i l t h i s p o i n t , the 

21 D i v i s i o n r o l e has b a s i c a l l y been -- I be l i e v e he used the word 

22 " m i n i s t e r i a l " nature. I would submit t h a t regardless of what 

23 the p r a c t i c e has been i n the past as f a r as the r o t e Commission 

24 submission approval p r a c t i c e , there i s a time t o change bad 

25 h a b i t s , as they were, i f t h a t i s the case. 
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1 And the more recent approvals t h a t are i n here, there 

2 i s a t r e n d where you see a peppering of more f a c t - s p e c i f i c 

3 t h i n g s being i n t e g r a t e d , references t o unorthodox w e l l 

4 l o c a t i o n s , references t o more environmental issues, references 

5 t o more l i f e testimony being given. There's less of the more 

6 ro t e submission of a f f i d a v i t , approval; submission of 

7 a f f i d a v i t , approval as you get more recent. And, i n f a c t , I 

8 t h i n k the most recent one t h a t i s i n here a c t u a l l y makes 

9 reference even t o the p r o t e c t i o n of h e a l t h and human -- human 

10 h e a l t h and the environment and provides t h a t a d d i t i o n a l 

11 i n f o r m a t i o n about p r o t e c t i o n of groundwater and a d d i t i o n a l 

12 i n v e s t i g a t i o n about freshwaters on the u n i t . 

13 CHAIRMAN FESMIRE: That would be 13377 -- Case 

14 No. 13377, the Hueco South one on there? 

15 MS. ALTOMARE: Yeah. And again, t h a t one doesn't 

16 happen t o be a f e d e r a l one, but there does seem t o be -- as the 

17 r e g u l a t i o n s have changed, as the OCD r u l e s have changed a 

18 l i t t l e b i t t o i n t e g r a t e more environmental concerns i n a d d i t i o n 

19 t o the t r a d i t i o n a l waste and c o r r e l a t i v e r i g h t s , there does 

20 seem t o be a l i t t l e b i t more of a t r e n d t o a c t u a l l y put a 

21 l i t t l e more thought i n t o the process. 

22 And so I don't know i f there are d e n i a l s . But I know 

23 t h a t the approvals have changed a l i t t l e b i t i n nature. And I 

24 t h i n k t h a t the reason t h a t we're here today i s because there's 

25 a r e c o g n i t i o n , a t l e a s t by the Chairman, t h a t i t ' s not r e a l l y 
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1 c l e a r what d i r e c t i o n we're going w i t h these. And perhaps i t i s 

2 the time t o e s t a b l i s h once and f o r a l l e x a c t l y what r o l e the 

3 D i v i s i o n i s supposed t o be p l a y i n g , whether i t i s t r u l y a 

4 m i n i s t e r i a l r o l e or whether we should be p u t t i n g a l i t t l e more 

5 thought and d e l i b e r a t i o n i n t o t h i s process. 

6 COMMISSIONER OLSON: Well, I n o t i c e d the same t h i n g 

7 i n l o o k i n g a t more recent orders t h a t they have much more 

8 d e t a i l than they had i n e a r l i e r orders. Thank you. 

9 CHAIRMAN FESMIRE: So I t h i n k w i t h respect t o 

10 question one, we've got both sides arguing t h a t we do have the 

11 a u t h o r i t y ; one based on b u r e a u c r a t i c i n e r t i a , e s s e n t i a l l y , and 

12 the other one based on the b l e s s i n g of the BLM, a t l e a s t w i t h 

13 respect t o f e d e r a l lands. I s t h a t a p r e t t y accurate way t o 

14 describe i t ? 

15 MS. ALTOMARE: On t h i n g the BLM and the s i s t e r 

16 o f f i c e --

17 MR. BRUCE: I disagree w i t h respect t o the BLM. I 

18 don't t h i n k they care. But the Land O f f i c e has i t s -- as I 

19 said i n the r e g u l a t i o n s and i n my b r i e f , t h a t they may seek 

20 D i v i s i o n approval. I t h i n k i t ' s more i n e r t i a . 

21 CHAIRMAN FESMIRE: Okay. Does anybody have anything 

22 else they want t o add on question one? 

2 3 MS. ALTOMARE: Only t h a t they are, as noted by 

24 counsel i n h i s b r i e f , he d i d c i t e one case. I note t h a t there 

25 are a number of cases where there i s t a c i t r e c o g n i t i o n of the 
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1 D i v i s i o n ' s a u t h o r i t y t o approve these. There are m u l t i p l e 

2 o p p o r t u n i t i e s f o r the higher courts t o have addressed t h i s and 

3 said no, the D i v i s i o n shouldn't be e x e r c i s i n g t h i s a u t h o r i t y , 

4 and they've never done t h a t i n a l l of t h i s time. So I t h i n k 

5 t h a t , c l e a r l y , t h i s a u t h o r i t y i s being exercised w i t h i n i t s 

6 r i g h t s . 

7 ' CHAIRMAN FESMIRE: Okay. Question two: The c r i t e r i a 

8 f o r approval under the O i l and Gas Act. Judging from the 

9 b r i e f s , we may get ki n d of i n t o a few more d i f f e r e n c e s between 

10 the p a r t i e s . Mr. Bruce, you want t o s t a r t w i t h t h a t ? 

11 MR. BRUCE: Well, I t h i n k both b r i e f s recognize t h a t 

12 r e a l l y , i t ' s j u s t based on land. I n other words, have a 

13 s u f f i c i e n t r e q u i s i t e number of v o l u n t a r y j o i n d e r s been obtained 

14 t o give what the BLM and, I t h i n k , the Land O f f i c e has always 

15 r e f e r r e d t o " e f f e c t i v e c o n t r o l " of the u n i t ? Which -- and I 

16 d i d n ' t look i t up i n any of the documents -- but I've always 

17 f o r decades gone under the assumption t h a t i f the BLM and the 

18 Land O f f i c e see 85 t o 90 percent v o l u n t a r y approval of the u n i t 

19 working i n t e r e s t and r o y a l t y i n t e r e s t , they w i l l g e n e r a l l y 

20 approve i t . They c e r t a i n l y wouldn't approve i t i f there was 50 

21 or 60 percent approval. 

22 And then the other t h i n g i s simply geology. Can you 

23 j u s t i f y the u n i t o u t l i n e ? That's i t . And r e a l l y , i f you go t o 

24 the cases I c i t e d -- and I only attached one as E x h i b i t I , one 

25 hearing t r a n s c r i p t -- but i f you go t o a l l of the others except 
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1 where the u n i t s i n v o l v e d i n unorthodox l o c a t i o n s since t h a t was 

2 brought up, r e a l l y , t h a t ' s d i f f e r e n t than approval of a u n i t . 

3 That r e a l l y does a f f e c t c o r r e l a t i v e r i g h t s of on o f f s e t 

4 operator. 

5 Other than t h i s case -- and t o a c e r t a i n e x t e n t , the 

6 Waco South Unit -- a l l of the other cases are j u s t dependent on 

7 geology, r e a l l y . There hasn't been any change, and I've been 

8 doing t h i s f o r 25 years. A l l of the evidence has j u s t been 

9 some geology and some land testimony. I could a t t a c h -- and 

10 addressing one of Commissioner Olson's questions -- I have 

11 never seen a u n i t , e x p l o r a t o r y u n i t , denied, p e r i o d . Never. 

12 And I t h i n k you could go u p s t a i r s t o the Byrams 

13 Reporter, you know, as t h i s contains at l e a s t the most recent 

14 updates, 680 pages of u n i t orders, and some of them do i n v o l v e 

15 wate r f l o o d s . But i f you went through those 680 pages and 

16 looked at the orders i n v o l v i n g those u n i t s , every e x p l o r a t o r y 

17 u n i t , they've a l l been approved, going back -- I don't know 

18 when the e a r l i e s t ones were. There were some f e d e r a l 

19 p r o h i b i t i o n s against u n i t s u n t i l the '40s, I b e l i e v e . And so 

20 i f you go back 60 years, every s i n g l e one of them has been 

21 approved. And r e a l l y , i t ' s j u s t based on land c o n t r o l and 

22 geology. 

23 CHAIRMAN FESMIRE: Mr. Bruce, t h a t ' s i n t e r e s t i n g t h a t 

24 f e d e r a l p r o h i b i t i o n on u n i t s . Wasn't t h a t changed t o 

25 f a c i l i t a t e w a t e r f l o o d i n g and secondary recovery? 
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1 MR. BRUCE: Well, there used t o be a l i m i t a t i o n on 

2 the amount of f e d e r a l acreage you could lease -- one company 

3 could lease. And there was some l e g a l issues w i t h respect 

4 t o -- e s p e c i a l l y when the l a r g e u n i t s were being formed up i n 

5 the San Juan Basin, you know, i t ' s l i k e the Big A U n i t , whether 

6 i f other companies j o i n e d i n on t h a t , i f i t would v i o l a t e the 

7 f e d e r a l r e s t r i c t i o n on one company's ownership of f e d e r a l 

8 acreage, c o n t r o l of f e d e r a l acreage. 

9 Now, I don't know about the question you're asking. 

10 I wouldn't be s u r p r i s e d . People t r i e d t o form u n i t s i n the 

11 '30s. I f you go over t o the BLM, which I've spent too much 

12 time going through those lease f i l e s , you see where c e r t a i n 

13 people t r i e d t o form u n i t s and there were always l e g a l issues 

14 u n t i l the BLM or the General Land O f f i c e sometime, I b e l i e v e , 

1.5 i n the l a t e '40s came t o s t a r t approving them. 

16 CHAIRMAN FESMIRE: So, t o sum up your argument, the 

17 only two c r i t e r i a t h a t we should use are the land s i t u a t i o n , 

18 whether i t ' s been a s u f f i c i e n t v o l u n t a r y j o i n d e r and the 

19 geology testimony. 

20 Would you r e f r e s h my memory? We're t a l k i n g about --

21 t h i s i s a 1600-acre u n i t c u r r e n t l y , i f I remember c o r r e c t l y . 

22 MR. BRUCE: I t ' s c u r r e n t l y about 8500 acres. 

23 CHAIRMAN FESMIRE: And you're seeking t o add how much 

24 t o i t ? 

25 MS. ALTOMARE: I thought i t was bigger than t h a t . 
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1 MR. BRUCE: The cu r r e n t -- as expanded, i t would 

2 co n t a i n 11,600 acres-plus. As o r i g i n a l l y formed, i t contained 

3 a l i t t l e over 800 acres of land, a l l s t a t e and f e d e r a l . 

4 CHAIRMAN FESMIRE: Commissioner Bailey, do you have a 

5 question on t h a t issue? 

6 COMMISSIONER BAILEY: Not r e a l l y . 

7 CHAIRMAN FESMIRE: Commissioner Olson? 

8 COMMISSIONER OLSON: Just one question: I guess, 

9 what l e v e l of -- since you've been i n v o l v e d i n a l o t of these 

10 before -- what l e v e l of geology has been submitted i n past 

11 cases? 

12 MR. BRUCE: A very minimal amount. I mean, I know 

13 t h a t i t ' s not a -- I can't s t a t e the s p e c i f i c i t y , which i s why 

14 I enclosed the — why I referenced i n the b r i e f and enclosed 

15 t h a t one hearing t r a n s c r i p t . I t ' s been so minimal t h a t 

16 s t a r t i n g f o u r or f i v e years ago, the D i v i s i o n s a i d , "You know, 

17 t h i s i s a l l r o u t i n e . We r e a l l y don't even want a witness t o 

18 question." 

19 And t h a t i s s t i l l used today f o r the most p a r t . I 

20 have the -- you mentioned the Waco South U n i t , and of course, 

21 although I attended the hearing, t h a t was Mr. Carr who d i d t h a t 

22 case, and I b e l i e v e there were e x p i r i n g leases. 

23 And they brought witnesses up simply because, number 

24 one, the la r g e land area i n v o l v e d , 80-some thousand acres, and 

25 they wanted t o make sure they answered a l l the D i v i s i o n ' s 
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1 questions because t h a t u n i t was approved i n November 2007. And 

2 I b e l i e v e they had leases -- a number of leases e x p i r i n g 

3 December 1 or thereabouts, i n 2007. 

4 But i f you look through each and every one of these, 

5 at l e a s t over the l a s t decade — w e l l , a c t u a l l y , ever since 

6 I've been around the D i v i s i o n , you b r i n g up a g e o l o g i s t who 

7 vaguely j u s t i f i e s the u n i t boundary. Maybe I shouldn't say 

8 vaguely. But I use t h a t word because these are e x p l o r a t o r y 

9 u n i t s . You don't always have t h a t much geology. Maybe 

10 nowadays i t ' s a l i t t l e e a sier i f you do have some seismic t o 

11 j u s t i f y t h i n g s . 

12 But I probably shouldn't say t h i s , but a b e t t e r 

13 person t o answer t h a t question would probably be Mr. Martinez 

14 of the Land O f f i c e who's i n the audience who looks at these on 

15 the weekly b a s i s . Because these -- he's the one who decides --

16 and whoever the person i s down at the BLM i n Roswell -- who 

17 decides these t h i n g s . 

18 But, you know, t h i s i s n ' t l i k e a w a t e r f l o o d u n i t 

19 where you p r e t t y much have an idea of what the e x t e r i o r of the 

20 pool i s and how you're going t o form the boundaries of t h a t 

21 u n i t . I t i s e x p l o r a t o r y . We don't know e x a c t l y what the f i n a l 

22 o u t l i n e of the u n i t i s . And I t h i n k t h a t ' s -- t h e r e f o r e , i t i s 

23 kind of a loose standard. Because u n t i l you r e a l l y s t a r t 

24 d r i l l i n g , you don't know. 

25 And the u n i t agreement i t s e l f takes t h a t i n t o 
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1 account, because a f t e r a c e r t a i n p e r i o d , i f lands haven't been 

2 developed, the u n i t s t a r t s c o n t r a c t i n g down. And so there's 

3 already a method i n place i f you make a u n i t too l a r g e , i t ' s 

4 going too expand down i n the long run anyway. Well, not i n 

5 t h a t long of a run. I b e l i e v e there's a f i v e - y e a r p e r i o d i n 

6 which t o j u s t i f y the size of the -- the f i n a l s ize of the u n i t . 

7 So, you know, not being a g e o l o g i s t myself, I can't 

8 give you a hard and f a s t statement as t o what g e o l o g i c a l l y i s 

9 req u i r e d . But i f you went back and looked a t these a f f i d a v i t s 

10 of the engineers -- I mean, of the g e o l o g i s t s -- submitted i n 

11 these cases over the l a s t f i v e years, you'd see some s t r u c t u r e 

12 maps and some proposed — or what the g e o l o g i s t t h i n k s i s a 

13 reasonable isopach on the Morrow or the Strawn or whatever t o 

14 j u s t i f y the u n i t boundary. 

15 CHAIRMAN FESMIRE: Can I i n t e r r u p t w i t h a question on 

16 t h a t issue? On Page 9 of your b r i e f , you summarize HEYCO's 

17 evidence i n t h i s case. And you j u s t h i t on i t . You sai d 

18 there's not enough e x p l o r a t i o n t h a t has been done t o co n t r a c t 

19 the acreage out of the u n i t . But has there been enough 

20 e x p l o r a t i o n done t o expand the u n i t by 2800 acres? 

21 MR. BRUCE: Well, I ' d say two th i n g s about t h a t : 

22 F i r s t of a l l , the reason I say not enough e x p l o r a t i o n t o 

23 co n t r a c t the u n i t i s because t h a t ' s what the D i v i s i o n ' s order 

24 said or suggested t h a t i t should be contracted. And my 

25 argument on t h a t i s , number one, there hasn't been enough 
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1 e x p l o r a t i o n because they have -- HEYCO has been prevented from 

2 f u r t h e r e x p l o r a t i o n over the l a s t s i x years. And so how can 

3 you say i t should be cont r a c t e d i f they are not allowed t o 

4 develop, number one? 

5 And i n s o f a r as expansion goes, they have d r i l l e d two 

6 w e l l s . And j u s t by those two w e l l s , the c u r r e n t p a r t i c i p a t i n g 

7 areas i n c l u d e 65 or 70 percent of the u n i t . So obviously 

8 there's not only the g e o l o g i s t f o r HEYCO, but the Land O f f i c e 

9 and the BLM believes t h a t based on subsequent development, i t 

10 may -- the f i n a l size of the u n i t as expanded i s j u s t i f i e d . 

11 And so i f the BLM and the Land O f f i c e have looked at t h i s 

12 p e r t i n e n t data under the u n i t agreement and says yes, why i s 

13 the D i v i s i o n now objecting? 

14 And again, what i s the harm? Because i f i t ' s not 

15 p r o s p e c t i v e , i t w i l l be contracted out. And again, l o o k i n g a t 

16 the u n i t o u t l i n e -- and t h i s was brought up i n the D i v i s i o n 

17 order about expansion — a l l of the expansion acreage includes 

18 sections i n which there i s already u n i t land i n i t . 

19 And i f there i s t o be a gre a t e r -- i f p a r t i c i p a t i n g 

20 areas have been expanded based on 640 acres, i n essence, or i f 

21 the D i v i s i o n has suggested i n i t s order t h i n k s t h a t spacing 

22 should be increased t o 640 acres, then the w e l l u n i t s j u s t 

23 i n c l u d i n g c u r r e n t land w i t h i n the u n i t , would encompass the 

24 e n t i r e u n i t as expanded. 

25 CHAIRMAN FESMIRE: Commissioner Olson? 
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1 COMMISSIONER OLSON: Well, I guess t o s t i l l f o l l o w up 

2 on the geologic i n f o r m a t i o n , because I see the D i v i s i o n w i l l be 

3 addressing t h i s -- because I see i n t h e i r b r i e f t h a t the BLM 

4 manual -- I guess, t h i s d r a f t manual -- provides f o r 

5 submissions of, as they say, d e t a i l e d geologic data t o support 

6 the r e v i s i o n . So i t sounds l i k e you're saying you can't 

7 provide d e t a i l e d geologic data. But t h a t ' s what they're 

8 r e q u i r i n g . And they even go i n t o g r e a t e r depth as t o what t h a t 

9 i s . 

10 MR. BRUCE: Well, I mean, I suppose i t depends on as 

11 d e t a i l e d as you can get at t h i s time. C e r t a i n l y , they 

12 submitted w e l l i n f o r m a t i o n , the engineering data on the w e l l , 

13 on the two w e l l s t h a t have been completed i n s o f a r as 

14 p e r m e a b i l i t y and p o r o s i t y . And t h a t type of engineering data, 

15 a c t u a l l y , was submitted t o the D i v i s i o n -- excuse me -- t o the 

16 BLM, and i f these are the r e g u l a t i o n s , I presume the BLM down 

17 i n Roswell was f o l l o w i n g these r e g u l a t i o n s . And, obviously, 

18 HEYCO submitted enough data --

19 CHAIRMAN FESMIRE: This i s a d r a f t manual. I t hasn't 

20 been adopted as — 

21 MR. BRUCE: Well, and I t h i n k i f you look j u s t a t the 

22 c u r r e n t r e g u l a t i o n s themselves, they i n essence s t a t e the same 

23 t h i n g as E x h i b i t A t o my b r i e f . I t j u s t says, "Geologic 

24 i n f o r m a t i o n i n c l u d i n g the r e s u l t s of any geophysical surveys 

25 and any other a v a i l a b l e i n f o r m a t i o n showing u n i t i z a t i o n as 
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1 necessary should be f u r n i s h e d . " 1 

2 I t ' s b a s i c a l l y -- t h i s expands on i t . But i t ' s j 

3 basically saying the same thing. And what I'm saying is HEYCO \ 

4 submitted enough data t o the BLM and t o the Land O f f i c e whereby j 

1 
5 they looked a t i t and thought expansion was j u s t i f i e d . j 

1 
6 COMMISSIONER OLSON: I guess, then, i f i t ' s coming I 

7 f o r D i v i s i o n approval, shouldn't the same i n f o r m a t i o n be 

8 provided t o the OCD? 

9 MR. BRUCE: All the information that was submitted to 1 

10 those two agencies was submitted t o the D i v i s i o n . I t ' s a l l i n 

11 the case f i l e f o r the o r i g i n a l case. I f o r g o t the case number, 

12 which was incorporated in the record. '. 

13 COMMISSIONER OLSON: Thank you. t 

14 CHAIRMAN FESMIRE: Ms. Altomare, do you want t o 

15 address question number two? 

16 MS. ALTOMARE: Yeah. Just t o be c l e a r , the State ' 

17 Land O f f i c e has not yet approved the u n i t expansion. They have 

18 given i t p r e l i m i n a r y approval. They simply looked at i t and 

19 said, okay, i t ' s a l l r i g h t t o go t o the O i l Conservation 

20 D i v i s i o n -- c o r r e c t me i f I'm wrong -- through t h e i r stage. 

21 And then once the O i l Conservation D i v i s i o n gives 

22 t h e i r approval, the State Land O f f i c e w i l l review i t i n f u l l ; 

23 f o r f i n a l approval. So j u s t f o r the record, I wanted t o be 

24 c l e a r about t h a t , because there i s some confusion i n the record ' 

25 as t o t h a t . 
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1 While i t i s a d r a f t manual, the manual has been 

2 published f o r use f o r guidance f o r operators, so I don't know 

3 whether or not HEYCO was aware of t h a t or was using i t , but i t 

4 does provide some p r e t t y i n s t r u c t i v e i n f o r m a t i o n about what i s 

5 t o be included i n these g e o l o g i c a l r e p o r t s . I n these 

6 a p p l i c a t i o n s , i t s p e c i f i c a l l y says t h a t the BLM expects 

7 operators t o : 

8 "Furnish, as p a r t of the a p p l i c a t i o n , a g e o l o g i c a l 

9 r e p o r t i n c l u d i n g a p u b l i c land survey base showing the proposed 

10 u n i t boundary and d e t a i l e d g e o l o g i c a l maps i l l u s t r a t i n g the 

11 l i m i t e d mechanism f o r production of the o b j e c t i v e formation 

12 along w i t h s t r u c t u r e cross sections and other geologic data as 

13 they r e l a t e t o the proposed u n i t . Geologic map and cross 

14 s e c t i o n should show the s t r i k e and d i p of a l l p e r t i n e n t f a u l t s . 

15 The map must show the l o c a t i o n of a l l w e l l s d r i l l e d i n the u n i t 

16 area and immediate v i c i n i t y t h e r e o f and should i n d i c a t e the 

17 status and depth of each w e l l and the lowest formation 

18 penetrated." 

19 None of t h a t was provided on any of the i n f o r m a t i o n 

20 t h a t was provided by HEYCO i n t h i s case. 

21 CHAIRMAN FESMIRE: To us, or t o the BLM? 

22 MS. ALTOMARE: I f what was provided t o us was 

23 provided t o the BLM, then n e i t h e r ; but c e r t a i n l y not t o us. 

24 "Appropriate cross sections and s t r a t o g r a p h i c columns 

25 i d e n t i f y i n g p r o s p e c t i v e l y productive formations and i n d i c a t i n g 
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1 expected depths." The cross sections t h a t were provided t o us 

2 were hand drawn and omi t t e d s i g n i f i c a n t d e t a i l s . 

3 " P e r t i n e n t geophysical i n t e r p r e t a t i o n s and the 

4 geologic basis f o r s e l e c t i n g the proposed u n i t area boundary 

5 such as c l o s i n g s t r u c t u r a l or s t r a t o g r a p h i c contour f a u l t or 

6 pinch-out." I n a d d i t i o n t o the geologic r e p o r t , seismic data, 

7 schematics, anything else t h a t would be h e l p f u l t o determining 

8 whether or not the expansion i s j u s t i f i e d should have been 

9 submitted. And nothing of t h a t nature was submitted. 

10 To be c l e a r , the OCD i s not opposing the expansion. 

11 The OCD i s opposing g r a n t i n g the expansion based on 

12 i n s u f f i c i e n t i n f o r m a t i o n . As f a r as answering question number 

13 two, I t h i n k t h a t opposing counsel has conceded i n h i s b r i e f 

14 t h a t i f i t ' s a given t h a t the OCD has the a u t h o r i t y t o review 

15 and approve these u n i t a p p l i c a t i o n s and r e v i s i o n s , then the 

16 same i n f o r m a t i o n should be submitted t o the OCD f o r review and 

17 the Commission f o r review as i t i s submitted t o the State Land 

18 O f f i c e and the BLM. As f a r as m a t e r i a l s t h a t are submitted f o r 

19 review, t h a t ' s what I would argue should be submitted t o the 

20 O i l Conservation D i v i s i o n f o r review and c o n s i d e r a t i o n . 

21 Further, i t seems c l e a r from the BLM m a t e r i a l s , 

22 i n c l u d i n g the manual, t h a t the same standard applies f o r u n i t j 

23 r e v i s i o n a p p l i c a t i o n s as i t does f o r i n i t i a l u n i t establishment 

24 c o n s i d e r a t i o n . So the same stack of m a t e r i a l s t h a t i s 

25 submitted f o r a u n i t a p p l i c a t i o n should be submitted f o r a u n i t 

PAUL BACA PROFESSIONAL COURT REPORTERS 
b617a9a2-9f7f-4017-9651 -275b1 a853237 



Page 36 

1 expansion. I t shouldn't be a l e s s e r a p p l i c a t i o n simply because 

2 they've already gone through the process once. 

3 Indeed, I would submit t h a t i t should be even more 

4 comprehensive because u n l i k e the i n i t i a l a p p l i c a t i o n where they 

5 have even less geologic i n f o r m a t i o n , they should have more at 

6 the time t h a t they're s u b m i t t i n g an a p p l i c a t i o n f o r r e v i s i o n . 

7 So the argument t h a t i t ' s l e s s , t h a t i t ' s an e x p l o r a t o r y u n i t , 

8 t h a t they don't have a l o t of i n f o r m a t i o n t o submit t o j u s t i f y 

9 what they're asking f o r , has less m e r i t a t the time t h a t 

10 they're s u b m i t t i n g an a p p l i c a t i o n f o r r e v i s i o n than i t does at 

11 the i n i t i a l time of a p p l i c a t i o n . 

12 And i n t h i s case, they submitted less i n f o r m a t i o n a t 

13 the time of the a p p l i c a t i o n f o r r e v i s i o n than they d i d at the 

14 i n i t i a l time of a p p l i c a t i o n , which i s one of the reasons t h a t 

15 the OCD found the a p p l i c a t i o n troublesome. 

16 As f a r as the other issues, as f a r as the submission 

17 process -- jumping around t o other issues -- one t h i n g t h a t ' s 

18 i n t e r e s t i n g i n the manual i s t h a t i t s p e c i f i c a l l y says t h a t 

19 when an a p p l i c a t i o n i s being considered f o r request f o r 

20 r e v i s i o n of a p a r t i c i p a t i n g area and, granted, we're t a l k i n g 

21 about the u n i t . But as counsel has i n d i c a t e d , at l e a s t 

22 according t o the modified State Land O f f i c e v e r s i o n of the u n i t 

23 agreement, OCD i s also supposed t o be p a r t i c i p a t i n g i n the 

24 r e v i s i o n of the p a r t i c i p a t i n g area c o n s i d e r a t i o n , any doubts 

25 are t o be resolved against p a r t i c i p a t i o n . And I would submit^ 
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1 t h a t --

2 CHAIRMAN FESMIRE: How do you c i t e t h a t ? 

3 MS. ALTOMARE: That i s p a r t of the manual d e s c r i p t i o n 

4 and i t ' s i n Section 2G(1) and 2G(2) where i t ' s d iscussing the 

5 i n i t i a l p a r t i c i p a t i n g area and r e v i s i o n of p a r t i c i p a t i n g area. 

6 CHAIRMAN FESMIRE: Ms. Altomare, i s n ' t — I mean, the 

7 question i s what c r i t e r i a we should use. B a s i c a l l y , you're 

8 saying we should use the same c r i t e r i a t h a t the BLM proposes --

9 MS. ALTOMARE: Right. 

10 CHAIRMAN FESMIRE: — t h a t we use. 

11 MS. ALTOMARE: A l l I'm saying i s t h a t the burden i s 

12 on the a p p l i c a n t . 

13 CHAIRMAN FESMIRE: I n t h a t d r a f t BLM manual. 

14 MS. ALTOMARE: Correct. And I t h i n k t h a t the d r a f t 

15 BLM manual i s f o r the f i r s t time g i v i n g us a window i n t o what 

16 i s being -- what the BLM has a l l t h i s time r e a l l y expected of 

17 a p p l i c a n t s . I t i s f l u s h i n g out what has been underneath a l l of 

18 the regs and f e d e r a l law t h a t has been unspoken a l l t h i s time 

19 and j u s t kind of expected but not a c t u a l l y put i n t o w r i t i n g i n 

20 a way t h a t a p p l i c a n t s and operators can look at and say, "Okay. 

21 This i s what we're supposed t o do." 

22 I t i s a c t u a l l y provided the much-needed guidance t o 

23 agencies and t o operators i n the process. 

24 CHAIRMAN FESMIRE: Okay. So assuming t h a t we adopt 

25 the BLM's outlook on burden and the m a t e r i a l s need t o be 
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1 submitted t o support t h a t , what's the c r i t e r i a we should base | 

i 

2 our d e c i s i o n on? 

3 MS. ALTOMARE: I t h i n k the c r i t e r i a i s t h a t the 

4 operators should be r e q u i r e d t o submit s u f f i c i e n t i n f o r m a t i o n : 

5 t o j u s t i f y what they're asking f o r . They should submit the 

6 geologic data and the mappings t h a t are o u t l i n e d i n the manual 

7 t o the extent p o s s i b l e based on the degree t h a t the u n i t i s an 

8 e x p l o r a t o r y u n i t . 

9 Obviously, i t ' s going t o be a case-by-case basis. j 

10 They are e x p l o r a t o r y . There's going t o be times when there ; 

11 i s n ' t i n f o r m a t i o n known. But c e r t a i n l y , i n cases such as t h i s , 

12 there i s a d d i t i o n a l i n f o r m a t i o n t h a t has been accrued over the 

13 l a s t decade, and you would expect t h a t a reconvening f o r an : 

14 a p p l i c a t i o n f o r a r e v i s i o n you would have more i n f o r m a t i o n . So 

15 i n cases l i k e t h a t , on a case-by-case basis, I would t h i n k t h a t 

16 you would expect a d d i t i o n a l evidence t o be accrued and present : 

17 i t . 

18 So I t h i n k the standard should be t h a t , on a 

19 case-by-case basis, we should expect a p p l i c a n t s t o submit 1 

20 s u f f i c i e n t i n f o r m a t i o n t o j u s t i f y -- j 

21 CHAIRMAN FESMIRE: So I guess what I'm asking is, [ 

22 should our d e c i s i o n c r i t e r i a be, given the geologic i n f o r m a t i o n 

23 as presented, should there be a reasonable inference from the 

24 data presented a t the time i t was presented at hearing t h a t the ' 

25 area t h a t i s t o be included i n the u n i t -- or i n t h i s case, 
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1 added t o the u n i t can reasonably be expected t o be 

2 prod u c t i v e w i t h i n the zone t h a t the u n i t i s intended t o 

3 explore -- zone or zones t h a t the u n i t i s intended t o explore? 

4 I s t h a t the --

5 MS. ALTOMARE: Yes. I t h i n k t h a t ' s f a i r . But I 

6 t h i n k t h a t they should be expected t o present s u f f i c i e n t , 

7 s o l i d , thorough testimony, through l e g i t i m a t e testimony, t o 

8 support what they're asking f o r . And one of the th i n g s --

9 counsel noted t h a t i n the recent case, t h a t the only reason 

10 they had brought witnesses up was because there was so much 

11 land i n v o l v e d et cetera, e t cetera. I t h i n k t h a t the cases 

12 t h a t I was seeing where they were pres e n t i n g l i v e testimony and 

13 a d d i t i o n a l issues were i n v o l v e d , I t h i n k t h a t where there are 

14 cases where there are comp l e x i t i e s i n v o l v e d , l i v e testimony i s 

15 c r i t i c a l . 

16 Whether t h a t be because there i s excessive acreage 

17 i n v o l v e d or whether t h a t be because we are de a l i n g w i t h a 

18 h i g h l y v ulnerable area of the State, such as t h i s case, I t h i n k 

19 there are cases where i t i s not unreasonable t o expect and 

20 demand l i v e testimony be presented by a p p r o p r i a t e l y q u a l i f i e d 

21 i n d i v i d u a l s t o j u s t i f y the a p p l i c a t i o n approval. And I don't 

22 t h i n k t h a t i t f l i e s i n the face of the precedent as submitted 

23 by counsel. 

24 CHAIRMAN FESMIRE: Okay. Anything else? 

25 MS. ALTOMARE: No. 
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1 CHAIRMAN FESMIRE: Commissioner Bailey? j 

2 COMMISSIONER BAILEY: I s there a reason t h i s i s j 

3 c a l l e d a d r a f t manual? j 

4 MS. ALTOMARE: I would presume i t ' s because i t ' s 
5 s t i l l being r e v i s e d . And maybe i t ' s s t i l l being reviewed 1 

6 and -- | 

7 COMMISSIONER BAILEY: Open t o change or m o d i f i c a t i o n ! 

8 and having i n p u t from the i n d u s t r y and the p u b l i c -- ) 

9 MS. ALTOMARE: But i t has — 1 

10 COMMISSIONER BAILEY: — and other i n t e r e s t e d 

11 p a r t i e s ? 

12 MS. ALTOMARE: Sure. But I would submit t h a t i t i s 

13 s t i l l an i n d i c a t o r of the i n t e n t i o n s of BLM, and i t ' s the only 

14 t h i n g t h a t we have at t h i s p o i n t t o give us any i n d i c a t i o n as 

15 t o the i n t e n t i o n s of — the u n d e r l y i n g expectations. And i t 

16 has a d i s c l a i m e r or a n o t i c e a t the top of the manual t h a t i t 

17 i s t o be used as guidance i n the i n t e r i m u n t i l f i n a l approval. 

18 COMMISSIONER BAILEY: But i t ' s s t i l l s ubject t o 

19 change and m o d i f i c a t i o n . 

20 MS. ALTOMARE: Yes. 

21 COMMISSIONER BAILEY: You're asking f o r the same 

22 i n f o r m a t i o n t h a t ' s submitted t o the Land O f f i c e and t o the BLM? 

23 MS. ALTOMARE: Yes. 

24 COMMISSIONER BAILEY: Not a d d i t i o n a l information? 

25 MS. ALTOMARE: No. I t h i n k i f they meet the 
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1 expectations once -- I t h i n k t h a t i f they meet the expectations 

2 t h a t are l a i d out i n the manual, then i t should be the same 

3 i n f o r m a t i o n t h a t ' s submitted. 

4 COMMISSIONER BAILEY: This i n f o r m a t i o n t h a t was asked 

5 f o r i n the order included f i n a n c i a l statements and l o c a t i o n s of 

6 p i p e l i n e s . Are those requested i n the manual? 

7 MS. ALTOMARE: No. 

8 COMMISSIONER BAILEY: So t h a t i n f o r m a t i o n was not 

9 given t o the BLM. I t was not given t o the Land O f f i c e . And so 

10 my question i s : On what basis i s OCD asking f o r t h a t 

11 i n f o r m a t i o n , i f the same i n f o r m a t i o n i s being requested? 

12 MS. ALTOMARE: Well, a t t h i s p o i n t , I mean — I'm not 

13 requesting t h a t i n f o r m a t i o n . That was the Hearing Examiner 

14 t h a t had prepared t h a t and had suggested t h a t those might be 

15 questions t h a t might be asked. 

16 Honestly, there's been l i m i t e d communication. I 

17 d i d n ' t know what had been given t o the BLM and the State Land 

18 O f f i c e . We were under the impression t h a t we had been given a 

19 p a r t i a l a p p l i c a t i o n . So we were kind of shooting i n the dark 

20 and asking f o r whatever i n f o r m a t i o n might help us b e t t e r 

21 a s c e r t a i n what the status was. 

22 But you are c o r r e c t t h a t i t i s n ' t -- now t h a t we've 

23 lo c a t e d the manual we have a b e t t e r understanding of what the 

24 intended scope of review i s by the BLM. 

25 COMMISSIONER BAILEY: I f the same i n f o r m a t i o n i s 
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1 given t o the BLM as i s given t o the OCD, and there i s agreement 

2 between the two management agencies, I'm wondering why the OCD 

3 would look at the same i n f o r m a t i o n and come up w i t h a d i f f e r e n t 

4 d e t e r m i n a t i o n . On what basis, — i f we're l o o k i n g at geology 

5 and the u n i t agreement i t s e l f , the number of w e l l s t o be 

6 d r i l l e d , the l o c a t i o n s , t h a t type of i n f o r m a t i o n . 

7 MS. ALTOMARE: Well, I don't t h i n k we've got t e n t o 

8 t h a t question y e t , but I be l i e v e there are d i f f e r e n t mandates 

9 and d i f f e r e n t standards a p p l i c a b l e t o the two agencies. That's 

10 my understanding. But the OCD has c e r t a i n standards t h a t i t 

11 a p p l i e s when i t ' s reviewing a p p l i c a t i o n s . I'm not sure what 

12 the State Land O f f i c e looks at when i t i s l o o k i n g at an 

13 a p p l i c a t i o n . 

14 COMMISSIONER BAILEY: I'm j u s t wondering i f your 

15 g e o l o g i s t i s any b e t t e r than our g e o l o g i s t . 

16 MS. ALTOMARE: I don't know. As f a r as — the OCD 

17 looks a t t h i n g s i n terms of p r o t e c t i o n of c o r r e l a t i v e r i g h t s , 

18 p r o t e c t i o n of human h e a l t h and the environment, and prevention 

19 of waste. And I don't know t h a t those are the three exact same 

20 mandates t h a t the State Land O f f i c e i s going t o be applying — 

21 the same framework t h a t the State Land O f f i c e i s applying when 

22 they are reviewing the a p p l i c a t i o n s . 

23 COMMISSIONER BAILEY: That's a l l the questions I 

24 have . 

25 CHAIRMAN FESMIRE: Commissioner Olson? 
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COMMISSIONER OLSON: Just t o c l a r i f y something; I 

2 t h i n k Mr. Bruce had suggested t h a t there's three c r i t e r i a f o r 

3 approval. One was the approval of the u n i t owners, and the 

4 second was geology, and then h i s other was c o r r e l a t i v e r i g h t s 

5 of o f f s e t owners. 

6 MS. ALTOMARE: Yeah. I mean t o say t h a t I don't -- I 

7 

8 

concede t h a t the other two are not i n dis p u t e . My one p o i n t of 

cont e n t i o n was the issue t h a t I r a i s e d as f a r as what should be 

9 submitted. 

10 COMMISSIONER OLSON: So at l e a s t there's agreement 

11 t h a t those are the three c r i t e r i a t h a t would be considered, 

12 though. 

13 MR. BRUCE: Well, when you say c o r r e l a t i v e r i g h t s of 

14 who? 

15 MS. ALTOMARE: Are you t a l k i n g about the c o r r e l a t i v e 

16 r i g h t of the people w i t h i n the u n i t or the people outside the 

17 u n i t ? 

18 COMMISSIONER OLSON: I thought Mr. Bruce sa i d the 

19 c o r r e l a t i v e r i g h t s of the o f f s e t owner. That's what I thought 

20 you s a i d . 

21 MR. BRUCE: No. What I was saying i s i n one of the 

22 orders t h a t D i v i s i o n counsel mentioned, one of the u n i t orders 

23 I attached, the i n i t i a l u n i t w e l l was going t o be at an 

24 unorthodox l o c a t i o n and, t h e r e f o r e , the D i v i s i o n looked a t the 

25 c o r r e l a t i v e r i g h t s . Obviously, unorthodox l o c a t i o n s are 
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1 something where the D i v i s i o n -- where you're seeking an 

2 exception t o the w e l l l o c a t i o n and spacing r u l e s , c o r r e l a t i v e 

3 r i g h t s of o f f s e t s do apply. 

4 But i n t h i s case, I vehemently disagree t h a t we have 

5 t o look at those outside the u n i t . 

6 COMMISSIONER OLSON: Sorry. I thought t h a t ' s what 

7 you sa i d . 

8 Well, j u s t a question, too, on approval of the u n i t 

9 owners, then. What i f you have a fee owner t h a t doesn't want 

10 t o p a r t i c i p a t e i n the u n i t ? How does t h a t work? 

11 MR. BRUCE: Well, i f I can answer t h a t : Unless 

12 there's some p r o v i s i o n i n h i s lease, he can't be forced i n . 

13 And t h a t ' s the way i t goes. Then i f you d r i l l i n a spacing 

14 u n i t t h a t doesn't c o n t a i n h i s lease, he gets nothing, whereas 

15 he probably would under a u n i t agreement. But i f you d r i l l on 

16 a spacing u n i t i n c l u d i n g h i s lease, then he would p a r t i c i p a t e 

17 more than somebody else i n the u n i t . That's j u s t a matter of 

18 c o n t r a c t . 

19 COMMISSIONER OLSON: And then j u s t a f i n a l question 

20 on the geology. So t h i s goes back t o the question Commissioner 

21 B a i l e y had. I f we take the same i n f o r m a t i o n , the same geologic 

22 i n f o r m a t i o n t h a t ' s presented t o the BLM and the Land O f f i c e --

23 and i t almost sounded t o me l i k e i f i t ' s acceptable t o them --

24 and maybe you can c l a r i f y t h i s -- i t ' s acceptable t o the 

25 D i v i s i o n . So I wonder i f why the D i v i s i o n would even have an 
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1 approval i f i t ' s already been through -- the proper i n f o r m a t i o n 

2 has been through 

3 MS. ALTOMARE: Because I t h i n k — 

4 COMMISSIONER OLSON: — the BLM and the Land O f f i c e . 

5 MS. ALTOMARE: Because I t h i n k we're being asked t o 

6 look a t i t through d i f f e r e n t lenses. We're l o o k i n g a t i t i n 

7 terms of our own mandates, our own v i s i o n . The State, we're 

8 l o o k i n g a t i t , f i r s t of a l l , i n terms of the State --

9 CHAIRMAN FESMIRE: You're saying the State Land 

10 O f f i c e , f o r instance, has the a u t h o r i t y t o b a s i c a l l y -- I mean, 

11 the requirement t h a t they p r o t e c t the surface and otherwise 

12 maximize the value of the land; whereas we're l o o k i n g a t i t 

13 w i t h respect t o waste, c o r r e l a t i v e r i g h t s , and p r o t e c t i o n of 

14 human environment. I s t h a t --

15 MS. ALTOMARE: Right. We have p a r t i c u l a r mandates 

16 t h a t p r i o r i t i z e what we are supposed be doing as an agency t h a t 

17 other agencies don't n e c e s s a r i l y p r i o r i t i z e i n the same 

18 fashion. So f o r instance, there are a number of these orders 

19 i n here t h a t w hile they are approved -- he may be c o r r e c t t h a t 

20 there aren't denials -- they note t h a t they are going t o do 

21 a d d i t i o n a l studies t o lo c a t e water or lo c a t e high r i s k channels 

22 or do p a r t i c u l a r t h i n g s t o p r o t e c t the w e l l bore or t h i n g s t h a t 

23 might not n e c e s s a r i l y be addressed by the State Land O f f i c e i n 

24 terms of how they review the a p p l i c a t i o n . 

25 That's my understanding. And l i k e I sa i d , there i s 
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1 very l i t t l e i n f o r m a t i o n out there. But t h a t ' s my understanding 

2 of how these d i f f e r e n t agencies i n t e r s e c t . So the BLM i s 

3 l o o k i n g at i t i n terms of t h e i r land and t h e i r p a r t i c u l a r 

4 v i s i o n f o r t h e i r agency. And OCD i s l o o k i n g a t i t i n terms of 

5 what we do here. 

6 COMMISSIONER OLSON: But then, I guess, doesn't t h a t 

7 acknowledge t h a t those issues on p r o t e c t i o n of p u b l i c h e a l t h 

8 and the environment are p a r t of subsequent a c t i v i t i e s ? They're 

9 not r e a l l y p a r t of the u n i t agreement. They're p a r t of the 

10 t h i n g s t h a t are going t o happen t h a t come up w i t h the APDs and 

11 when t h i n g s a c t u a l l y s t a r t o c c u r r i n g , not the a c t u a l agreement 

12 i t s e l f . 

13 MS. ALTOMARE: I t h i n k there's a gray area. Because 

14 while -- I mean, as my witness d i d t e s t i f y a t the hearing on 

15 the 9th, yes, a l o t of those issues are issues t h a t would be 

16 best addressed at the time of APDs when more s p e c i f i c 

17 i n f o r m a t i o n f o r a p a r t i c u l a r w e l l i s known and the d r i l l i n g i s 

18 imminent f o r a p a r t i c u l a r w e l l . There are more general 

19 f o r m a t i o n - s p e c i f i c issues and u n i t - s p e c i f i c issues t h a t I t h i n k 

20 t h a t I e x e m p l i f i e d by some of these orders where i t comes up a t 

21 the u n i t approval stage t h a t i t ' s known t h a t a p a r t i c u l a r 

22 r e s e r v o i r s i t s near something t h a t creates a r i s k , an 

23 environmental r i s k , or t h a t there's a needs f o r a d d i t i o n a l 

24 seismic t e s t i n g . 

25 And the O i l Conservation D i v i s i o n Hearing Examiners 
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1 have seen f i t t o not s p e c i f i c a l l y order d e t a i l e d t e s t i n g , but 

2 t o at l e a s t put i n there t h a t the operators are aware of i t and 

3 they're going t o conduct a d d i t i o n a l i n v e s t i g a t i o n s . So i t ' s a t 

4 l e a s t referenced i n there so i t s t a r t s the chain of i n f o r m a t i o n 

5 so t h a t i t can t i e i n l a t e r on when i t i s l a t e r on addressed a t 

6 the APD stage. 

7 COMMISSIONER OLSON: Because t h a t ' s k i n d of the way I 

8 read the -- l o o k i n g a t the Waco South e x p l o r a t o r y u n i t , there 

9 was a p r o v i s i o n i n the order t h a t said t h a t the w i l d c a t 

10 d r i l l i n g a p p l i c a t i o n s s h a l l be i n d i v i d u a l l y reviewed by the 

11 D i v i s i o n t o insure p r e v e n t i o n of waste, p r o t e c t i o n of 

12 c o r r e l a t i v e r i g h t s , and then p r o t e c t i o n of human h e a l t h and the 

13 environment. 

14 So i t seemed t o me t h a t even i n t h a t p r i o r order of 

15 t h i s year -- a c t u a l l y , A p r i l of 2008 -- was acknowledging t h a t 

16 you deal w i t h those issues through the APD. And i t was j u s t 

17 making sure t h a t i t was c l e a r t o everyone t h a t those issues 

18 w i l l be addressed i n the APD, but not as p a r t of the u n i t 

19 agreement. 

2 0 MS. ALTOMARE: Right. But as I read i t , by 

21 addressing i t a t the time of the u n i t approval, the u n i t 

22 agreement approval, they are at l e a s t acknowledging those 

23 issues are out the r e . We're aware of them, there's been 

24 testimony presented, don't f o r g e t about them. We're not going 

25 t o f o r g e t about them. Let's make sure t h a t we come back, and 
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r e v i s i t them. And i t s t a r t s the i t makes a record so t h a t 

2 i t s t a r t s the process r i g h t then and th e r e . That's how I read 

3 i t , a t l e a s t . 

4 COMMISSIONER OLSON: Okay. Well, t h a t ' s kind of how 

5 I read i t , too. 

6 MS. ALTOMARE: Okay. We're on the same page. 

7 

8 

COMMISSIONER OLSON: Thanks. 

CHAIRMAN FESMIRE: I'm going t o have t o go back t o 

9 Mr. Bruce here. 

10 Mr. Bruce, i f I understood your argument c o r r e c t l y , 

11 the answer t o question two b a s i c a l l y i s t h a t there are two 

12 c r i t e r i a ; s u f f i c i e n t v o l u n t a r y j o i n d e r and geology. I want t o 

13 comment on s u f f i c i e n t v o l u n t a r y j o i n d e r . We have no a u t h o r i t y 

14 t o f o r c e - p o o l anybody i n t o e x p l o r a t o r y u n i t s . 

15 MR. BRUCE: That's a b s o l u t e l y c o r r e c t . 

16 CHAIRMAN FESMIRE: Voluntary j o i n d e r would be 100 

17 percent j o i n d e r by the working i n t e r e s t owner, r i g h t ? 

18 MR. BRUCE: No, no. 

19 CHAIRMAN FESMIRE: No? 

20 MR. BRUCE: I , mean, i n t h i s instance --

21 CHAIRMAN FESMIRE: I n an e x p l o r a t o r y u n i t ? 

22 MR. BRUCE: No, no. And as I said before, i f you go 

23 through those orders, sometimes i t ' s 100 percent approval. I n 

24 t h i s case, i t was 100 percent approval i n the o r i g i n a l u n i t . 

25 I n the u n i t as expanded, there's one t r a c t outstanding. But i f 
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1 you look a t i t o v e r a l l , i t ' s probably 97 percent working 

2 i n t e r e s t approval. 

3 But you w i l l see t h a t the D i v i s i o n and the BLM and 

4 the Land O f f i c e have approved v o l u n t a r y u n i t s where there's --

5 and g e n e r a l l y i n excess of 90 percent v o l u n t a r y approval 

6 r o y a l t y and working i n t e r e s t . Unanimous approval i s not 

7 r e q u i r e d . 

8 As I said, i n answer t o Commissioner Olson, i f 

9 somebody -- I t h i n k i t was i n answer t o him -- i f somebody 

10 doesn't j o i n , then they j u s t --

11 CHAIRMAN FESMIRE: Are you t a l k i n g about r o y a l t y 

12 i n t e r e s t owners who are fo r c e d under the p r o v i s i o n s of t h e i r 

13 lease t o j o i n , or are you t a l k i n g about working i n t e r e s t 

14 owners? 

15 MR. BRUCE: E i t h e r / o r . I mean, I'm not q u i t e sure 

16 what you're g e t t i n g at i f you're p u t t i n g i t t h a t way. I f you 

17 go through the case f i l e s f o r these u n i t s j u s t over the l a s t 10 

18 years or e i g h t years, you w i l l see various l e v e l s of approval, 

19 but g e n e r a l l y w e l l i n excess of 85 percent approval of the 

20 working i n t e r e s t s . 

21 CHAIRMAN FESMIRE: But I guess the question I'm 

22 asking i s : How do you force a working i n t e r e s t owner i n t o an 

23 e x p l o r a t o r y u n i t ? 

24 MR. BRUCE: You cannot. You cannot. He would j u s t 

25 be under h i s c o n t r a c t . And i f you're d r i l l i n g a w e l l on 

,,.,,.:...C:«:if,S::::.i 
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1 acreage c o n t a i n i n g h i s or her lease, then you forc e - p o o l them. 

2 CHAIRMAN FESMIRE: Okay. So how can you have less 

3 than 100 percent j o i n d e r i n an e x p l o r a t o r y u n i t ? 

4 MR. BRUCE: You mean, why i s i t allowed? I s t h a t 

5 your question? 

6 CHAIRMAN FESMIRE: No, no. 

7 MR. BRUCE: I mean, g e n e r a l l y -- and t h i s goes back 

8 t o h i s t o r i c a l . Going back, most of the u n i t s c o n t a i n s t a t e and 

9 f e d e r a l land. You cannot force the Land O f f i c e or the BLM i n t o 

10 anything. You need t h e i r v o l u n t a r y agreement. They w i l l not 

11 approve the e x p l o r a t o r y u n i t unless you show s u f f i c i e n t 

12 j o i n d e r . And t h a t does not mean unanimous j o i n d e r of 

13 everybody. General -- as I said, g e n e r a l l y w e l l i n excess of 

14 85 percent. 

15 COMMISSIONER BAILEY: N o n - p a r t i c i p a t i n g — 

16 p a r t i c i p a t e on a lease basis, not on a u n i t basis. 

17 MR. BRUCE: So i f , f o r instance, spacing was 320 

18 acres and -- l e t ' s take the u n i t whether expanded or not 

19 expanded. There was l e t ' s say 160-acre spacing -- which i t 

20 c u r r e n t l y i s -- and there was one t r a c t s i t t i n g out th e r e , a 

21 fee t r a c t , w i t h 80 acres i n t h a t 160-acre w e l l u n i t , t h a t 

22 working i n t e r e s t owner and t h a t r o y a l t y owner would be e n t i t l e d 

23 t o have the revenue from the w e l l . The other h a l f would be 

24 d i s t r i b u t e d t o the u n i t working i n t e r e s t owners. 

25 CHAIRMAN FESMIRE: And they could be force-pooled --
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1 MR. BRUCE: They could be force-pooled. 

2 CHAIRMAN FESMIRE: — on a per w e l l basis. 

3 MR. BRUCE: That i s c o r r e c t . 

4 CHAIRMAN FESMIRE: Or they could be u n i t i z e d i n a 

5 secondary recovery o p e r a t i o n . 

6 MR. BRUCE: Correct. 

7 CHAIRMAN FESMIRE: How, w i t h a -- I may have t o get 

8 Commissioner B a i l e y t o e x p l a i n i t t o me. How do we come t o 

9 them i n the e x p l o r a t o r y phase and say we are going t o force you 

10 i n t o an e x p l o r a t o r y u n i t ? 

11 MR. BRUCE: No, no. 

12 CHAIRMAN FESMIRE: We couldn't. 

13 MR. BRUCE: The Land O f f i c e -- the only way the Land 

14 O f f i c e and the BLM can p a r t i c i p a t e , number one, i n o i l and gas 

15 a c t i v i t i e s , i s through l e a s i n g --

16 CHAIRMAN FESMIRE: Right. 

17 MR. BRUCE: -- number one. And number two, you 

18 cannot do anything w i t h t h e i r leases absent t h e i r v o l u n t a r y 

19 consent, whether i t ' s an e x p l o r a t o r y u n i t or a w a t e r f l o o d u n i t . 

20 And, f o r instance, you cannot fo r c e - p o o l unleased 

21 f e d e r a l or s t a t e land i n t o a --

22 CHAIRMAN FESMIRE: Right. 

23 MR. BRUCE: — w e l l u n i t . 

2 4 CHAIRMAN FESMIRE: Correct. 

25 MR. BRUCE: They are not subject t o force p o o l i n g . 
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1 CHAIRMAN FESMIRE: I understand t h a t . But i f you've 

2 got an operator w i t h a lease -- say i t ' s a fee lease -- w i t h i n 

3 the boundary of the area t h a t you're t r y i n g t o create an 

4 e x p l o r a t o r y u n i t w i t h -- out of, you cannot --

5 MR. BRUCE: You cannot f o r c e him i n under any 

6 circumstances. 

7 CHAIRMAN FESMIRE: So when you come t o any — the 

8 State Land O f f i c e , the BLM or the OCD -- w i t h a v o l u n t a r y u n i t 

9 proposal, don't you have t o have 100 percent j o i n d e r ? 

10 MR. BRUCE: No, s i r . 

11 CHAIRMAN FESMIRE: I've skipped a cog somewhere, 

12 then. I ' l l get Commissioner B a i l e y t o e x p l a i n i t t o me. 

13 MR. BRUCE: No. And I would submit t h a t very few 

14 v o l u n t a r y u n i t s have unanimous j o i n d e r . I f you go through 

15 these -- and, of course, Yates Petroleum, through buying a l o t 

16 of f r o n t i e r areas, have a l o t of u n i t s i n v o l v e d i n s t a t e land 

17 where they do have, since i t ' s Yates and i t ' s r e l a t e d 

18 e n t i t i e s -- 100 percent working i n t e r e s t approval. 

19 And i f i t ' s a l l s t a t e land, and they get the approval 

20 of the Land O f f i c e , then i t ' s 100 percent. But when you go 

21 through these u n i t agreement orders where there's s t a t e , 

22 f e d e r a l , and fee land, you do not always have 100 percent 

23 j o i n d e r . 

24 And t h a t also goes f o r -- by the way, i f some of 

25 these leases have o v e r r i d i n g r o y a l t y i n t e r e s t s i n them, 
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1 absent -- a l o t of the instruments -- i f , f o r instance, 

2 Mr. Examiner, I assign an o v e r r i d e t o you --

3 CHAIRMAN FESMIRE: But your lease agreement would 

4 r e q u i r e you t o j o i n i n any u n i t . 

5 MR. BRUCE: Generally, o v e r r i d i n g r o y a l t y assignments 

6 would say t h a t I could pool or u n i t i z e your i n t e r e s t without 

7 your approval, and t h e r e f o r e , they would be subject t o — but 

8 there are people out th e r e , o v e r r i d e s , who are not subject t o 

9 t h a t . 

10 CHAIRMAN FESMIRE: Okay. So my concern was t r a c t s , 

11 leased t r a c t s , where the operator d i d not want t o j o i n the 

12 e x p l o r a t o r y u n i t . And when you t a l k about less than 100 

13 percent p a r t i c i p a t i o n , are you t a l k i n g about these, f o r 

14 instance, o v e r r i d e s , assigned o v e r r i d e s , and thin g s l i k e t h a t 

15 where they are e s s e n t i a l l y f o r c e d i n t o i t by t h e i r o r i g i n a l 

16 lease or t h e i r assignment out of t h a t lease? 

17 MR. BRUCE: Ce r t a i n people -- I won't say i t ' s forced 

18 i n t h a t instance. People aren't forced i n t o i t . I t ' s p a r t of 

19 t h e i r --

20 CHAIRMAN FESMIRE: But they are re q u i r e d under t h e i r 

21 c o n t r a c t . 

22 MR. BRUCE: -- c o n t r a c t u r a l arrangement. But again, 

23 g e t t i n g back t o i f one of the w e l l s d r i l l e d i n t h i s u n i t had an 

24 80-acre fee t r a c t where the working i n t e r e s t owner d i d n ' t 

25 v o l u n t a r i l y j o i n i n nor the fee r o y a l t y owner, they would have 
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1 gone and force-pooled them i n t o t h a t p a r t i c u l a r w e l l u n i t , 

2 160-acre w e l l u n i t . 

3 CHAIRMAN FESMIRE: Okay. And you can be e s s e n t i a l l y 

4 force-pooled i n t o a w e l l u n i t t h a t has c o n t r i b u t e d by the 

5 operator t o the e x p l o r a t o r y u n i t . 

6 MR. BRUCE: That i s c o r r e c t . 

7 CHAIRMAN FESMIRE: Okay. So I t h i n k I know — I 

8 don't t h i n k we were disagreeing. I t h i n k we were j u s t using a 

9 s l i g h t l y d i f f e r e n t terminology t h e r e . 

10 So do you agree w i t h the idea t h a t the second 

11 c r i t e r i a , the geology c r i t e r i a , should be t h a t the proposed 

12 u n i t area could reasonably be expected t o be productive given 

13 the i n f o r m a t i o n a v a i l a b l e a t the time of the proposal? 

14 MR. BRUCE: I would disagree. I don't know how you 

15 can say i t ' s going t o be reasonably deemed t o be pr o d u c t i v e , 

16 because then you're not having an e x p l o r a t o r y u n i t . 

17 CHAIRMAN FESMIRE: Reasonably be expected t o produce? 

18 MR. BRUCE: Well, I don't know about expected. I 

19 would go more t h a t geologic zone or zones may be present --

20 COMMISSIONER BAILEY: I t has the p o t e n t i a l . 

21 MR. BRUCE: -- t h a t have the p o t e n t i a l t o produce. I 

22 do not t h i n k you can say they are reasonably p r o d u c t i v e . 

23 Again, t h i s i s an e x p l o r a t o r y u n i t . I f a l l the lands i n an 

24 e x p l o r a t o r y u n i t are deemed reasonably p r o d u c t i v e , i t ' s not 

25 e x p l o r a t o r y . 
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1 CHAIRMAN FESMIRE: Okay. So have the p o t e n t i a l t o 

2 produce from the same pool, the same horizon? 

3 MR. BRUCE: Well, one or more. Again, the u n i t 

4 agreement covers a l l depths. I t i s not depth r e s t r i c t e d . Now, 

5 one or two of the u n i t s -- ignore any w a t e r f l o o d u n i t s . 

6 CHAIRMAN FESMIRE: Right. We're t a l k i n g about 

7 e x p l o r a t o r y u n i t s . 

8 MR. BRUCE: There are some of the e x p l o r a t o r y u n i t s 

9 referenced i n here, contained i n here. The orders do r e f e r — 

10 I t h i n k I saw one t h a t r e a l l y only p e r t a i n e d t o the Strawn or 

11 the Cisco/Canyon. I t h i n k the Strawn Formation, and some of 

12 them s a i d below the base of the Bone Spring. And there are --

13 I hate t o use t h i s term again -- h i s t o r i c a l reasons f o r t h a t . 

14 I f they're -- under c e r t a i n circumstances, i f there 

15 have already been shallow w e l l s d r i l l e d t h a t are productive i n 

16 a c e r t a i n zone or t h a t had been reasonably t e s t e d , sometimes 

17 the Land O f f i c e and the BLM w i l l not al l o w you t o u n i t i z e the 

18 e n t i r e s t r a t a . And then again, some operators j u s t look at i t 

19 and say, no, I j u s t want i t t o apply t o c e r t a i n depths because 

20 there's n o t h i n g above the base of the Bone Spring or something 

21 l i k e t h a t . 

22 CHAIRMAN FESMIRE: Okay. I f we were t o use t h i s case 

23 t o e s s e n t i a l l y e s t a b l i s h a c r i t e r i a , a geologic c r i t e r i a -- we 

24 s t a r t e d t a l k i n g about i t a minute ago -- but why don't you 

25 elaborate on your idea? A zone? That area which based on the 
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1 a v a i l a b l e geologic i n f o r m a t i o n can p o t e n t i a l l y be expected 

2 t o -- how would you word t h a t ? 

3 MR. BRUCE: I would j u s t say t h a t the formation i s 

4 present. You know, and I'm not I ' d r a t h e r t a l k w i t h my 

5 g e o l o g i s t before I say t h a t , but obviously, you have 

6 s i t u a t i o n s , f a u l t i n g or pinch-outs, where the zone would not be 

7 pros p e c t i v e . 

8 CHAIRMAN FESMIRE: Right. And you wouldn't want t o 

9 grant somebody an e x p l o r a t o r y u n i t anywhere the Strawn 

10 Formation e x i s t e d i n t h a t county, would you? 

11 MR. BRUCE: Obviously, you wouldn't want t o grant an 

12 Eddy County-wide u n i t covering the Morrow Formation because 

13 i t ' s going t o be there i n most places. 

14 CHAIRMAN FESMIRE: So — 

15 MR. BRUCE: And once again, I would say i t ' s not a --

16 you cannot look at i t and say, "Ah-ha. I t ' s going t o produce 

17 t h e r e . " 

18 I t h i n k you j u s t have t o look at i t and say, "Well, 

19 based on the evidence at hand, i t may be pr o d u c t i v e . I t may be 

20 p o t e n t i a l l y p r o d u c t i v e . Or the zone i s t h e r e . I t hasn't 

21 pinched out as f a r as you can t e l l and i t may be t h e r e . " 

22 CHAIRMAN FESMIRE: Can we say t h a t -- how, i f we were 

23 s e t t i n g up a c r i t e r i a t o s a t i s f y the geologic requirement t h a t 

24 you've t a l k e d about, how would we word i t ? 

25 MR. BRUCE: Well, again I would r a t h e r have the i n p u t 
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1 of a g e o l o g i s t before I r i s k e d my l i f e on saying t h a t . But i f 

2 the zone i s present, you know, i t ' s not f a u l t e d out of 

3 something, you know — 

4 CHAIRMAN FESMIRE: When we're c r e a t i n g an e x p l o r a t o r y 

5 u n i t , and we're assuming f o r the minute t h a t we have the 

6 a b i l i t y t o do t h a t , are we l o o k i n g j u s t f o r anywhere w i t h i n 

7 t h a t area t h a t the u n i t might be productive? I guess what 

8 we're doing i s e x p l o r a t i o n w i t h i n the u n i t would help us de f i n e 

9 the productive horizon i n the u n i t i z e d area, r i g h t ? 

10 MR. BRUCE: Yes. 

11 CHAIRMAN FESMIRE: Okay. So how would we e s t a b l i s h 

12 c r i t e r i a l i k e t h a t f o r e x p l o r a t o r y u n i t s ? 

13 MR. BRUCE: Well, I hate t o suggest i t , but i t would 

14 be easier t o put a committee together t o look a t t h a t -- of 

15 g e o l o g i s t s -- t o de f i n e t h a t , r a t h e r than have me speculate. 

16 And here's my problem w i t h t h i s case, Mr. Chairman, 

17 and I t h i n k I make i t abundantly c l e a r i n my b r i e f . You know, 

18 i t ' s kind of hard t o know what t o prove when you don't know 

19 what the standards are t h a t are going t o be a p p l i e d . And I 

20 t h i n k t h a t ' s what was done t o HEYCO i n t h i s case. 

21 And w i t h a l l due respect t o my opposing counsel here, 

22 the order denying the u n i t r e l i e d on a f f e c t i n g the -- adversely 

23 a f f e c t i n g the c o r r e l a t i v e r i g h t s of people outside the u n i t , 

24 which has never been r a i s e d before. I t r a i s e d the issue of 

25 w e l l spacing. That's never been r a i s e d before. I t r a i s e d the 
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1 w e l l design issues. That's never been r a i s e d . And i t r a i s e d 

2 economics, which has never been used before. And the order 

3 i t s e l f r e a l l y d i d n ' t focus on the geology. I t focused on 

4 canyon geology, which i s i n the southern p a r t of the u n i t , but 

5 i t d i d n ' t focus on geology of any other zone. 

6 And so t h i s i s the f i r s t and only time t h i s has been 

7 done. And so t o have me here and s t a t e a geologic standard 

8 would be geologic malpractice on my p a r t . I won't say l e g a l 

9 m a l p r a c t i c e . 

10 But, i n going back again, the other agencies approved 

11 i t . And i f you go t o the case f i l e f o r Case No. 11394, there 

12 are hundreds of pages of s u b m i t t a l s of documents from HEYCO t o 

13 the D i v i s i o n which are s i t t i n g i n cyberspace somewhere r i g h t 

14 now. And those are — t h a t ' s e s s e n t i a l l y what the Land O f f i c e 

15 and BLM r e l i e d on. 

16 So, you know, t o out of the blue say, "Hey, you 

17 haven't done items A, B, C, and D," when t h a t had never been 

18 done before i n 60 years, or has never been r e q u i r e d before i n 

19 60 years, i t ' s j u s t u n f a i r . 

2 0 CHAIRMAN FESMIRE: Okay. Let's go back t o one t h i n g 

21 t h a t you sa i d . We can't consider the c o r r e l a t i v e r i g h t s of 

22 people outside of the proposed u n i t ? 

23 MR. BRUCE: I'm not saying t h a t . I'm saying i t had 

24 never been done before. So i f i t had never been done before 

25 and we come i n and make a case, regardless -- ignore t h i s case. 
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1 Take any case. And, f o r example, the most recent u n i t order I 

2 have here issued i n February, the approval of the proposed u n i t 

3 agreement w i l l serve t o prevent w a i s t and p r o t e c t c o r r e l a t i v e 

4 r i g h t s w i t h i n the lands assigned t o the u n i t area. You go 

5 through a l l these orders and except f o r the HEYCO order, t h a t ' s 

6 what the orders say, " i n s i d e the u n i t area." 

7 But i f the D i v i s i o n decides t h a t i t wants t o look at 

8 c o r r e l a t i v e r i g h t s outside the u n i t , I don't see a problem w i t h 

9 t h a t . But you got t o t e l l us ahead of time. And, furthermore, 

10 t h a t has t o do w i t h w e l l spacing. And I t h i n k the question t o 

11 one of my witnesses by you y o u r s e l f , s a i d , "Well, i s n ' t t h a t 

12 what w e l l spacing, D i v i s i o n w e l l spacing, r u l e s are supposed t o 

13 accomplish, p r o t e c t i v e c o r r e l a t i v e r i g h t s of people outside a 

14 c e r t a i n w e l l u n i t ? " 

15 The same t h i n g would apply t o the D i v i s i o n . But 

16 c e r t a i n l y , c o r r e l a t i v e r i g h t s i s an issue the D i v i s i o n can look 

17 a t . I don't have a problem w i t h t h a t , but don't use t h a t t o 

18 deny i t a f t e r 60 years of i g n o r i n g i t . 

19 CHAIRMAN FESMIRE: So the argument i s we can't change 

20 bad habits? 

21 MR. BRUCE: No. I'm not saying t h a t . I'm saying l e t 

22 us know beforehand and we can make a p r e s e n t a t i o n . But I 

23 r e a l l y , a t t h i s p o i n t , as I said i n the b r i e f , i f you're 

24 l o o k i n g a t c o r r e l a t i v e r i g h t s o utside the u n i t , t h a t ' s not a 

25 non-issue. That's a non-issue i n t h i s instance because the 
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1 landowners outside the u n i t have approved the expansion. Every 

2 s i n g l e p a r t y a d j o i n i n g the u n i t has approved the expansion. So 

3 obviously, they're not i n t e r e s t e d or they don't -- i t ' s no 

4 concern t o them about t h e i r c o r r e l a t i v e r i g h t s -- the BLM, the 

5 Land O f f i c e and HEYCO i t s e l f which owns one lease a d j o i n i n g the 

6 u n i t as expanded. 

7 So i t ' s not a concern i n t h i s case. And, 

8 furthermore, i f the D i v i s i o n thought i t was a concern, w e l l , I 

9 t h i n k the D i v i s i o n could e s t a b l i s h a b u f f e r zone on the outside 

10 of the u n i t , on the e x t e r i o r of the u n i t . That's o f t e n done 

11 w i t h pool r u l e s cases where you are asking f o r leeway w i t h i n a 

12 u n i t or w i t h i n a pool and you say t h a t as t o the e x t e r i o r , you 

13 might have t o have a b u f f e r zone so t h a t you don't -- where i s 

14 t h a t done? I n d i a n Basin boundary between the Indian Basin and 

15 the Upper Pennsylvania gas pool. 

16 And i t ' s not the South Dagger Draws. I t ' s one of the 

17 other -- I n d i a n Basin, Upper Penn associated pools -- there's a 

18 b u f f e r area between the two pools. That can be done. No 

19 problem w i t h t h a t . Go ahead and do i t , but don't use i t t o 

20 deny approval of the expansion or approval of the u n i t i t s e l f . 

21 CHAIRMAN FESMIRE: Anything else on the second 

22 question? 

23 MS. ALTOMARE: I don't b e l i e v e so. 

2 4 CHAIRMAN FESMIRE: Mr. Bruce? 

25 MR. BRUCE: The only t h i n g I ' l l mention i s again, 
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1 c o n t r a r y t o what my opposing counsel said, the only other order 

2 of these 100 pages of orders t h a t I have t h a t t a l k s about 

3 water, e t cetera, t h i n g s l i k e t h a t , would be the Waco South. 

4 And t h a t was a f t e r the hearing, the o r i g i n a l hearing, i n t h i s 

5 case. 

6 So once again, i t ' s good t o be put on n o t i c e , but 

7 i t ' s good t o be put on n o t i c e before you go t o a hearing. 

8 MS. ALTOMARE: There's a c t u a l l y a number of them t h a t 

9 d e a l t w i t h environmental issues t h a t aren't n e c e s s a r i l y r e l a t e d 

10 t o water, but t h a t do deal w i t h -- and there's -- l e t ' s see 

11 here. There's one t h a t t a l k s -- l e t ' s see here. 

12 CHAIRMAN FESMIRE: Ms. Altomare, why don't we take a 

13 10-minute break. When we come back, you can infor m us on t h a t . 

14 And then w e ' l l s t a r t w i t h the t h i r d question. 

15 MS. ALTOMARE: Okay. 

16 CHAIRMAN FESMIRE: We'll reconvene at 10 minutes t o 

17 11:00. 

18 [Recess taken from 10:44 t o 10:52, and testimony 

19 continued as f o l l o w s : ] 

2 0 CHAIRMAN FESMIRE: Okay. Let's go back on the 

21 record. The record should again r e f l e c t t h a t t h i s i s a 

22 c o n t i n u a t i o n of Case 14000, i n the matter of A p p l i c a t i o n of 

23 Harvey E. Yates Company f o r the Expansion of a Unit Area i n 

24 Otero County. 

25 The record should also r e f l e c t t h a t a l l three 
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1 commissioners are s t i l l present. We t h e r e f o r e have a quorum. 

2 I be l i e v e Ms. Altomare, you were going t o make a 

3 p o i n t on question two. 

4 MS. ALTOMARE: I p u l l e d some, but I don't t h i n k I 

5 need t o p u l l them a l l , j u s t s e v e r a l . I have one, two, three, 

6 f o u r , f i v e , s i x , seven, I can d i r e c t your a t t e n t i o n t o . And 

7 then there's an a d d i t i o n a l f i v e or s i x i n there as w e l l . The 

8 f i r s t one i s the Orbison State E x p l o r a t o r y U n i t . I t ' s 

9 Case No. 13333. 

10 MR. BRUCE: Ms. Altomare, could you t e l l me the page 

11 number at the top? 

12 MS. ALTOMARE: New Mexico, Page 637, and i t i s a 

13 Yates Petroleum -- I t h i n k they're a l l Yates, a c t u a l l y . And 

14 the l e t t e r F at the very top of column number two of the order, 

15 i t ' s noted t h a t , "Yates i s a t t e m p t i n g t o l o c a t e the h i g h - r i s k 

16 Atoka and Morrow Channel Sands using 3D seismic, l o g 

17 c o r r e l a t i o n , and r e g i o n a l mapping." 

18 The next one i s noted a t Page 638, New Mexico. I t ' s 

19 the B o f f i n State E x p l o r a t o r y U n i t , Case No. 13332, the Yates 

20 Petroleum Corporation. This one i s not n e c e s s a r i l y 

21 environmental i n nature, but i t ' s n o t i n g a unique 

22 r e s e r v o i r - s p e c i f i c issue. Again, i t ' s l e t t e r F at the top of 

23 column two, "Within the Soloro Devonian, Yates i s attempting t o 

24 use seismic and w e l l c o n t r o l t o l o c a t e a productive dolomite 

25 r e s e r v o i r on a closed s t r u c t u r a l h i g h . " 
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1 The next one i s New Mexico, Page 639, E l v i s State 

2 e x p l o r a t o r y u n i t . I t ' s Case No. 13331, Yates Petroleum 

3 Corporation at the same l o c a t i o n on the order, "Yates i s 

4 attempting t o lo c a t e the h i g h - r i s k Atoka and Morrow Channel 

5 Sands using 3D seismic, l o g c o r r e l a t i o n , and r e g i o n a l mapping." 

6 That p a r t i c u l a r quote i s used i n a number of other 

7 ones. I don't know i f you want me t o go ahead and give you 

8 other examples. My p o i n t i s t h a t i n c r e a s i n g l y throughout the 

9 years as these cases have come before the D i v i s i o n and the 

10 orders have been issued, the examiners have seen f i t t o at 

11 l e a s t make a note i n the order when there have been unique 

12 circumstances or s p e c i f i c h i g h - r i s k s i t u a t i o n s t h a t were 

13 n e c e s s i t a t i n g a d d i t i o n a l i n v e s t i g a t i o n by the operators, such 

14 t h a t they wanted t o at l e a s t make a record t h a t i t was going t o 

15 be something t h a t was going t o be addressed. 

16 COMMISSIONER BAILEY: I t h i n k there's a confusion 

17 over r i s k . I t ' s high r i s k t o the operator i n the f a c t t h a t 

18 i t ' s an e x p l o r a t o r y u n i t t h a t could come t o nothing a t a l l . So 

19 i t ' s a monetary e x p l o r a t i o n r i s k . 

20 MS. ALTOMARE: Okay. 

21 COMMISSIONER BAILEY: You're seeing i t as something 

22 d i f f e r e n t , I t h i n k , i s what you're saying. 

23 MS. ALTOMARE: Okay. I was reading i t as h i g h - r i s k 

24 channel sands as environmentally high r i s k . 

25 COMMISSIONER BAILEY: No. This means t h a t the 
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1 p o t e n t i a l f o r a dry hole --

2 MS. ALTOMARE: Okay. 

3 COMMISSIONER BAILEY: — or a completely dry u n i t i s 

4 a high r i s k . 

5 MS. ALTOMARE: Okay. But regardless, they are a t 

6 l e a s t g i v i n g these u n i t s i n these a p p l i c a t i o n s a more thorough 

7 read. And they are addressing u n i t - s p e c i f i c , 

8 f o r m a t i o n - s p e c i f i c , r e s e r v o i r - s p e c i f i c issues i n t h e i r 

9 e v a l u a t i o n . There i s the one case where they d i d s p e c i f i c a l l y 

10 address the water issue t h a t was environmental. I apologize 

11 f o r my misunderstanding of t h a t . 

12 But my p o i n t being, t h a t they are not j u s t simply 

13 rubber stamping. They are s p e c i f i c a l l y reading and a c t u a l l y 

14 i n c o r p o r a t i n g t h i n g s t o i n d i c a t e when f u r t h e r a n a l y s i s about 

15 the s p e c i f i c u n i t i s going t o be done. So t h a t might a c t u a l l y 

16 be an i n d i c a t o r t h a t c o n t r a c t i o n might occur as t o the u n i t 

17 then l a t e r . 

18 COMMISSIONER BAILEY: I t says c o n t r a c t i o n s w i l l occur J 

19 i n f i v e years f o r those lands t h a t have been d r i l l e d . • j 

2 0 MS. ALTOMARE: Right. Right. So my p o i n t i s , the j 

21 D i v i s i o n i s making e f f o r t s t o make a record e a r l i e r on about j 

22 th i n g s t h a t down the road are l i k e l y going t o come t o f r u i t i o n , j 

23 whether i t be c o n t r a c t i o n or issues regarding the environment j 

! 
24 or other t h i n g s t h a t are going t o be addressed l a t e r on, j 

25 whether at the APD stage or at a c o n t r a c t i o n or expansion 
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1 stage. 

2 COMMISSIONER BAILEY: Because t h a t ' s p a r t of the u n i t 

3 agreement, i s an enforced c o n t r a c t i o n . 

4 MS. ALTOMARE: Right. 

5 CHAIRMAN FESMIRE: Any other issues on question two? 

6 MR. BRUCE: Well, I would simply l i k e t o put out 

7 r e a l l y , the only one t h a t had anything t o do w i t h water or 

8 anything l i k e t h a t other than the HEYCO u n i t i s t h a t Waco 

9 South. And I would p o i n t out t h a t i t d i d r a i s e the water 

10 issue, but i t s t i l l approved the u n i t , number one. And again, 

11 t h a t was e a r l y a f t e r the HEYCO matter. 

12 CHAIRMAN FESMIRE: Okay. Proceeding t o the t h i r d 

13 question, we've touch i t on several of the arguments. The 

14 contents of an a p p l i c a t i o n necessary f o r approval. 

15 Mr. Bruce, do you have anything t o say on that? 

16 MR. BRUCE: Probably nothing much u s e f u l , 

17 Mr. Examiner -- Mr. Chairman. I apologize. 

18 CHAIRMAN FESMIRE: So you don't want t o commit 

19 g e o l o g i c a l malpractice? 

20 MR. BRUCE: As you w e l l — I t h i n k i f you went back 

21 and looked at. a l l the a p p l i c a t i o n s , they were p r e t t y bare 

22 bones, j u s t on the l i n e s of here's what we want. I mean, the 

23 D i v i s i o n does not r e q u i r e at t h i s time t h a t you att a c h every 

24 e x h i b i t you are going t o use f o r your a p p l i c a t i o n , so the 

25 e x h i b i t s are p r e t t y bare bones t o say here i t i s . This i s what 
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1 we want and i t ' s i n the i n t e r e s t of conservation and the 

2 prevention of waste. Kind of l i k e the d i s t r i c t c ourt n o t i c e 

3 pleadings i f you f i l e a complaint and what the answers are 

4 l i k e . 

5 C e r t a i n l y , the D i v i s i o n could request more. That's 

6 c e r t a i n l y w i t h i n the bounds of i t s rule-making a u t h o r i t y . But 

7 i f you look at a l l of the a p p l i c a t i o n s , i n c l u d i n g the one i n 

8 t h i s case and the one i n the o r i g i n a l a p p l i c a t i o n i n Case 

9 No. 11394, they j u s t say t h i s i s the u n i t . I t ' s been 

10 p r e l i m i n a r i l y approved by the BLM and the State Land O f f i c e , 

11 and i t ' s i n the i n t e r e s t of conservation and then you make your 

12 p r e s e n t a t i o n . So c e r t a i n l y , i f the D i v i s i o n wants more, we can 

13 give i t more. That's about a l l I have t o say on t h a t . 

14 CHAIRMAN FESMIRE: Ms. Altomare? 

15 MS. ALTOMARE: I t h i n k I spoke t o t h a t kind of 

16 jumbled up w i t h my discu s s i o n about what the c r i t e r i a should be 

17 regarding the geology. So unless the Commission has a d d i t i o n a l 

18 questions, I t h i n k I probably p r e t t y w e l l addressed t h a t . 

19 CHAIRMAN FESMIRE: Commissioner Bailey, do you have 

20 any questions? 

21 COMMISSIONER BAILEY: No, not r e a l l y . 

22 CHAIRMAN FESMIRE: Commissioner Olson? 

23 COMMISSIONER OLSON: No. 

24 CHAIRMAN FESMIRE: Nor do I . Counsel, thank you very 

25 much. I t h i n k at t h i s time, we w i l l go i n t o closed session t o 
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1 d e l i b e r a t e on the case. 

2 MS. ALTOMARE: Do we want t o address the standard? I 

3 t h i n k t h a t was the remaining question. 

4 CHAIRMAN FESMIRE: Wasn't t h a t question two? 

5 MS. ALTOMARE: No. I t h i n k question two --

6 MR. BRUCE: I thought we had. 

7 MS. ALTOMARE: Maybe I misunderstood how you were 

8 phrasing them. I thought we were walking about the standard of 

9 review as t o whether or not t o apply p r o t e c t i o n of p u b l i c 

10 h e a l t h and the environment. 

11 CHAIRMAN FESMIRE: Did we ask t h a t t h a t be — 

12 MS. ALTOMARE: I thought the questions t h a t we were 

13 being asked t o discuss were -- w e l l , I guess t h a t would have 

14 been p a r t of the c r i t e r i a f o r approval. My mistake. I j u s t 

15 assumed t h a t r o l l e d i n t o p a r t of t h a t d i s c u s s i o n would have 

16 been what standard the D i v i s i o n would apply and whether or 

17 not -- because i t was addressed i n both of our b r i e f s --

18 whether p r o t e c t i o n of human h e a l t h and the environment would be 

19 i n c l u d e d i n t h a t . Seeing as i t -- or i t does seem t o be a 

20 p o i n t of co n t e n t i o n . 

21 CHAIRMAN FESMIRE: Well, Mr. Bruce, w i t h your 

22 approval, w e ' l l give everybody a chance t o -- one l a s t chance 

23 t o wrap up t h e i r arguments i f they so d e s i r e . 

24 COMMISSIONER OLSON: So t o c l a r i f y , you then see t h a t 

25 as an a d d i t i o n a l c r i t e r i a t h a t needs t o be considered as p a r t 
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1 of making the u n i t ? 

2 MS. ALTOMARE: Yeah. I t h i n k t h a t i t ' s — given the 

3 t r e n d t h a t i s e x e m p l i f i e d by these orders, e s p e c i a l l y the most 

4 recent order t h a t has come down where there's an i n d i c a t i o n 

5 t h a t the D i v i s i o n i s t a k i n g a serious i n t e r e s t i n addressing 

6 groundwater issues and p r o t e c t i n g human h e a l t h and the 

7 environment. 

8 I t h i n k t h a t s t a t u t o r i l y , the l e g i s l a t u r e has given 

9 the OCD the a u t h o r i t y t o do what i t needs t o do t o address o i l 

10 and gas issues w i t h i n the State, and included w i t h i n t h a t i s 

11 the p r o t e c t i o n of human h e a l t h and the environment. And I 

12 t h i n k t h a t t h a t should be inc l u d e d as p a r t of the review i n 

13 a d d i t i o n t o the p r o t e c t i o n of c o r r e l a t i v e r i g h t s and the 

14 p r e v e n t i o n of waste, t h a t they're a l l p a r t of the mandate of 

15 t h i s agency, and t h a t i t has been an i n c r e a s i n g t r e n d t o apply 

16 a l l t h r ee as p a r t of the review process. 

17 CHAIRMAN FESMIRE: Okay. Mr. Bruce, do you have 

18 anything t o add? 

19 MR. BRUCE: Well, since she addressed t h a t , t h a t i s 

20 the issue I w i l l address. I would l i k e t o s t a t e one t h i n g , 

21 although I could not f i n d my copy regarding t h i s BLM handbook, 

22 and i f they f i n a l i z e t h i s , t h i s w i l l be q u i t e nice t o have. 

23 I would submit t h a t i n the past there have been 

24 various BLM gu i d e l i n e s addressing s p e c i f i c issues regarding 

25 u n i t i z a t i o n . I f you went and looked a t various u n i t i z a t i o n 
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1 seminars a t the Rocky Mountain Mineral Foundation over the l a s t 

2 20 years, you would f i n d those BLM g u i d e l i n e s , which i t looks 

3 l i k e the BLM i s t r y i n g t o i n c o r p o r a t e i n one document. But 

4 there have been -- what I'm t r y i n g t o say i s the BLM wasn't 

5 f l y i n g by the seat of i t s pants before the adoption or before 

6 the promulgation of t h i s d r a f t g u i d e l i n e . 

7 Now, regarding p r o t e c t i n g h e a l t h and human 

8 environment, i n l o o k i n g at the D i v i s i o n ' s b r i e f , i t was based 

9 s o l e l y on OCD Rules 11 and 12, but I d i d n ' t see any s p e c i f i c 

10 s t a t u t o r y a u t h o r i t y . And i f Mr. Carr was here, as he always 

11 l e c t u r e s me, the OCD i s a creature of s t a t u t e and i t s a u t h o r i t y 

12 must be found i n the s t a t u t e s . And I don't see any f o r t h a t . 

13 Now, the OCD can say i n a r e g u l a t i o n l i k e Rule 11 

14 t h a t they're going t o prevent human hunger, but i f i t doesn't 

15 have any a u t h o r i t y t o do so, i t doesn't have any a u t h o r i t y t o 

16 do so. The f a c t i s , outside of making sure w e l l s are p r o p e r l y 

17 d r i l l e d and operated, I don't see the a u t h o r i t y . 

18 I t does have c e r t i f i e d r e l a t e d a u t h o r i t y w i t h respect 

19 t o i t s s p e c i f i c s t a t u t o r y d u t i e s , but I assert t h a t t h a t ' s l e f t 

20 t o other agencies. I n f a c t , the Resource Management Plan, the 

21 RMP, which i s the subject of l i t i g a t i o n , i s the BLM's document 

22 t h a t i s designed t o p r o t e c t the h e a l t h and human environment. 

23 Plus, we have i n t h i s State the Environment 

24 Department. I t h i n k t h a t ' s i t s s t a t u t o r y mandate. I n f e d e r a l , 

25 you have the EPA. What other agencies look at land use and 
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1 p r o t e c t i n g of the environment? Army Corps of Engineers, Bureau 

2 of Reclamation -- I'm not saying i n t h i s s p e c i f i c case, but 

3 t h a t ' s what they're there f o r . 

4 Furthermore, i f you go t o the r e g u l a t i o n s , the BLM 

5 has tons of surface use r e g u l a t i o n s f o r o i l and gas d r i l l i n g on 

6 i t s land. The Land O f f i c e has i t s Rules 66 and 67 t h a t deal 

7 w i t h surface use and reclamation on s t a t e owned surface. I f 

8 you're l o o k i n g a t fee owners, obviously, they have the r i g h t t o 

9 p r o t e c t t h e i r surface. 

10 But I don't see where t h a t one f i t s i n so much. And 

11 besides, what i s human h e a l t h and the environment? Yeah, you 

12 know, you want t o p r o t e c t the h e a l t h , you want t o p r o t e c t the 

13 environment, but how does t h a t r e l a t e t o t h i s u n i t ? I submit 

14 t h a t i t doesn't. 

15 I mean, t h a t ' s a p r e t t y vague standard. I f the 

16 D i v i s i o n can come up w i t h some g u i d e l i n e s on what the operators 

17 are supposed t o do t o p r o t e c t t h a t , I would go along w i t h i t . 

18 But I t h i n k those r e g u l a t i o n s are already i n there w i t h respect 

19 t o w e l l design, w e l l d r i l l i n g , w e l l operations, and t h a t ' s 

20 about as f a r as you can go on t h a t issue. 

21 I n s o f a r as u n i t formation or u n i t expansion, I don't 

22 t h i n k those issues have anything t o do w i t h t h i s case. 

2 3 CHAIRMAN FESMIRE: Okay. 

24 MS. ALTOMARE: I f I might j u s t — 

2 5 CHAIRMAN FESMIRE: A short r e b u t t a l ? 
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1 MS. ALTOMARE: Yeah. New Mexico St a t u t e 70-2-6A i s 

2 what grants the D i v i s i o n j u r i s d i c t i o n and a u t h o r i t y over a l l 

3 matters r e l a t i n g t o the conservation of o i l and gas i n t h i s 

4 State. And the s t a t u t e goes on t o say t h a t the D i v i s i o n may do 

5 whatever may be reasonably necessary t o c a r r y out the purpose 

6 of the Act, whether or not i n d i c a t e d or s p e c i f i c i n any se c t i o n 

7 hereof. 

8 And i t i s out of t h a t s t a t u t e t h a t the r e g u l a t i o n s 

9 are -- the OCD r u l e s are w r i t t e n . From th e r e , there's a r u l e 

10 w r i t t e n t h a t charges the OCD the o b l i g a t i o n of e n f o r c i n g a l l 

11 r u l e s -- I'm s o r r y -- t h a t charged the OCD w i t h the o b l i g a t i o n 

12 of p r o t e c t i n g human h e a l t h and the environment. 

13 I see t h a t as a d i r e c t c o r r e l a t i o n , and I t h i n k t h a t 

14 t h a t s t a t u t o r y a u t h o r i t y -- I t h i n k t h a t there's a d i r e c t 

15 s t a t u t o r y a u t h o r i t y mandating t h a t as p a r t of OCD o b l i g a t i o n s 

16 and r o l l e d i n w i t h the p r o t e c t i o n of c o r r e l a t i v e r i g h t s and the 

17 prevention of waste, we are also supposed t o p r o t e c t human 

18 h e a l t h and the environment. I t h i n k t h a t t h a t i s a l l r o l l e d 

19 i n t o one standard. 

20 CHAIRMAN FESMIRE: Anything else? Okay. With t h a t , 

21 the O i l Conservation Commission w i l l go i n t o executive session 

22 f o r the sole purpose of considering t h e i r d e c i s i o n i n Case 

23 No. 14000, the A p p l i c a t i o n of Harvey E. Yates f o r Unit 

24 Expansion i n Otero County. Thank you a l l . 

25 [Executive session from 11:09 a.m. t o 11:31 a.m., and 
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1 testimony continued as f o l l o w s : ] 

2 CHAIRMAN FESMIRE: Okay. Let's go back on the 

3 record. The record should r e f l e c t t h a t i t i s 11:30 a.m. on 

4 Thursday, June 19th, 2008. The Commission i s going back i n t o 

5 r e g u l a r session a f t e r having met i n executive session f o r the 

6 sole purpose of d e l i b e r a t i n g Case No. 14000, the A p p l i c a t i o n of 

7 Harvey E. Yates Company f o r Expansion of a Un i t Area i n Otero 

8 County, New Mexico. 

9 During those d e l i b e r a t i o n s , the c o u n c i l reached a 

10 d e c i s i o n . The c o u n c i l has determined t h a t i t s h a l l go ahead 

11 and grant the u n i t expansion pursuant t o some c o n d i t i o n s . They 

12 have i n s t r u c t e d counsel t o d r a f t an order t o t h a t e f f e c t and 

13 t h a t order s h a l l be d r a f t e d and c i r c u l a t e d t o the Commissioners 

14 p r i o r t o the next r e g u l a r l y scheduled Commission meeting, at 

15 which time the case w i l l again be c a l l e d f o r the purpose of 

16 f i n a l i z i n g the order, and h o p e f u l l y , s i g n i n g the order as 

17 d r a f t e d by counsel. 

18 I s there anything else w i t h respect t o 

19 Case No. 14000? 

20 COMMISSIONER BAILEY: No. 

21 COMMISSIONER OLSON: No. 

22 

23 CHAIRMAN FESMIRE: Seeing none, the Chair w i l l c a l l 

24 the f i n a l case on the docket today. 

25 I t ' s Case No. 14055, the de novo a p p l i c a t i o n of the 
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New Mexico O i l Conservation D i v i s i o n f o r a Compliance Order 

2 Against C&D Management Company, doing business as Freedom 

3 Ventures Company. 

4 At the request of counsel f o r the D i v i s i o n , the Chair 

5 has granted a continuance i n t h i s case due t o a f a m i l y 

6 emergency of D i v i s i o n ' s counsel. I t has been continued t o the 

7 

8 

J u l y 30th r e g u l a r l y scheduled meeting. 

With t h a t , the Chair would ask i f i s there anything 

9 else before the Commission today? 

10 COMMISSIONER BAILEY: No. 

11 COMMISSIONER OLSON: No. 

12 CHAIRMAN FESMIRE: The Chair would e n t e r t a i n a motion 

13 f o r adjournment. 

14 COMMISSIONER BAILEY: I so move. 

15 COMMISSIONER OLSON: Second. 

16 CHAIRMAN FESMIRE: A l l those i n favor of adjourning, 

17 s i g n i f y by saying aye. 

18 COMMISSIONER BAILEY: Aye. 

19 COMMISSIONER OLSON: Aye. 

20 CHAIRMAN FESMIRE: Let the record r e f l e c t t h a t the 

21 counsel adjourned i t s r e g u l a r l y scheduled meeting a t 11:34 a.m. 

22 Thank you. 

23 [Thereupon, these proceedings were concluded at 

24 11:34 a.m.] 

25 
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