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CHAIRMAN FESMIRE: At t h i s time, w e ' l l go on the 

rec o r d and c a l l t o order the Thursday, December 11, 2008, 

meeting of the O i l Conservation Commission. The recor d should 

r e f l e c t commissioners B a i l e y , Olson and Fesmire are a l l 

present. We, t h e r e f o r e , have a quorum and can conduct 

business. 

The f i r s t i tem on the docket today i s the adoption of 

minutes from the November 6th and November 7th meetings of the 

Commission. Have the Commissioners had the o p p o r t u n i t y t o look 

at the minutes as presented by the secretary? 

COMMISSIONER BAILEY: Yes, I have, and I move t h a t we 

adopt them. 

CHAIRMAN FESMIRE: Both November 6th and 

November 7th? 

COMMISSIONER BAILEY: Both. 

COMMISSIONER JONES: I ' l l second t h a t . I have 

reviewed them, and I b e l i e v e they a c c u r a t e l y r e f l e c t the 

ac t i o n s taken. 

CHAIRMAN FESMIRE: I've also reviewed them. A l l 

those i n favor of s i g n i n g the minutes as presented by the 

se c r e t a r y , s i g n i f y by saying "aye." 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER OLSON: Aye. 

CHAIRMAN FESMIRE: Aye. The record s h a l l r e f l e c t 

t h a t the minutes were unanimously adopted by the Commission f o r 
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both November 6th and November 7th , signed by the chairman and 

conveyed t o the s e c r e t a r y . 

The next item before the Commission i s not on the 

docket, but i t ' s a c o n t i n u a t i o n of Case No. 14122: I n the 

Matter o f the A p p l i c a t i o n of Pecos Operating Company f o r 

Approval of a Non-Commercial S a l t w a t e r Disposal Well i n Lea 

County, New Mexico. 

Have the Commissioners had the chance t o review the 

order as presented by counsel? 

COMMISSIONER BAILEY: Yes, I have, and I b e l i e v e t h a t 

i t a c c u r a t e l y r e f l e c t s the dec i s i o n s t h a t we made. 

COMMISSIONER JONES: I ' l l second t h a t . 

CHAIRMAN FESMIRE: Okay. A l l those i n favor o f 

adopting the order as presented by counsel s i g n i f y by saying 

"aye." 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER OLSON: Aye. 

CHAIRMAN FESMIRE: Aye. Let the record r e f l e c t t h a t 

the order was unanimously adopted by the Commission, signed by 

the Chairman, and t r a n s m i t t e d t o the other two members f o r 

s i g n a t u r e , and t h a t the order was t r a n s m i t t e d t o the s e c r e t a r y . 

The next item before the Commission i s Case 

No. 14255. This case concerns the proposed amendment of 

19.15.39 NMAC t o add two new se c t i o n s s e t t i n g out s p e c i a l 

p r o v i s i o n s f o r Santa Fe County and the G a l i s t e o Basin which 
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extends i n t o p o r t i o n s of San Miguel and Sandoval Counties. 

Proposed Section 19.15.39.9 NMAC, which r e q u i r e s the 

operators t o o b t a i n approval of the O i l Conservation D i v i s i o n 

f o r an E x p l o r a t i o n and Development Plan p r i o r t o d r i l l i n g , 

r e - e n t e r i n g or deepening a w e l l i n Santa Fe County i n the 

Gal i s t e o Basin and r e q u i r e s the operator t o review the plan 

every f i v e years. 

The development -- the plan also c a l l s f o r a proposed 

Section 19.15.39.10 NMAC, which sets out c o n d i t i o n s t h a t w i l l 

be a p p l i e d t o a p p l i c a t i o n s f o r permits t o d r i l l , r e - e n t e r or 

deepen a w e l l covered by an E x p l o r a t i o n and Development Plan. 

These c o n d i t i o n s w i l l apply unless the operator's approval o f 

the E x p l o r a t i o n and Development Plan recognizes an exception. 

Are t h e r e a t t o r n e y s present i n t h a t case? 

MS. MACQUESTEN: Yes, Mr. Chairman, my name i s G a i l 

MacQuesten. I represent the O i l Conservation D i v i s i o n i n t h i s 

matter. 

MR. HALL: Mr. Chairman, Commissioners, Scott H a l l 

w i t h the Montgomery & Andrews law f i r m of Santa Fe, appearing 

on behalf of Approach Operating, LLC. 

MS. FOSTER: Commissioners, K a r i n Foster, on behal f 

of the Independent Petroleum A s s o c i a t i o n of New Mexico. My law 

f i r m i s a c t u a l l y Chatham Partners, f o r the record. 

CHAIRMAN FESMIRE: Are there any other a t t o r n e y s 

present i n the case? Okay. 
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Ms. MacQuesten, I guess since you're the proposer, 

you can s t a r t . Do you wish t o give an opening statement? 

MS. MACQUESTEN: Yes, Mr. Chairman. But before I do, 

we also have a n o t i c e issue i n t h i s case, and I would l i k e t o 

ask the Commission whether they would p r e f e r t o consider the 

n o t i c e issue before I do the opening statement or a t the close 

of the opening statement. 

CHAIRMAN FESMIRE: I s there a preference from the 

Commissioners? Since i t i s a n o t i c e issue, why don't we 

address i t up f r o n t ? 

MS. MACQUESTEN: Commissioners, t h i s case presents 

n o t i c e issues t h a t need t o be addressed. They're o u t l i n e d i n 

our pre-hearing statement. 

Our r u l e s r e q u i r e t h a t n o t i c e be pu b l i s h e d one time 

i n a newspaper of general c i r c u l a t i o n i n the counties t h a t the 

proposed r u l e changes a f f e c t no less than 20 days p r i o r t o the 

scheduled hearing date. The proposed r u l e changes i n t h i s case 

a f f e c t Santa Fe, Sandoval and San Miguel Counties. 

The OCD issued i t s o r i g i n a l n o t i c e on November 

10, 2008. There was a problem i n the n o t i c e r e g a r d i n g the 

deadline f o r f i l i n g recommended m o d i f i c a t i o n s t o the proposed 

r u l e . E v e r y t h i n g else i n the n o t i c e was accurate. On the 

issue of recommended m o d i f i c a t i o n s , the o r i g i n a l n o t i c e c l e a r l y 

and c o r r e c t l y s t a t e d any person recommending m o d i f i c a t i o n s t o a 

proposed r u l e change s h a l l , no l a t e r than Monday, 
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November 24th, 2008, f i l e a n o t i c e of recommended m o d i f i c a t i o n s 

w i t h Ms. Davidson, i n c l u d i n g the t e x t of the recommended 

m o d i f i c a t i o n s and e x p l a n a t i o n of the m o d i f i c a t i o n s impact, and 

the reason f o r adopting the m o d i f i c a t i o n s . 

However, the o r i g i n a l n o t i c e also contained the 

f o l l o w sentences: W r i t t e n comments on the proposed amendment, 

pre-h e a r i n g statements, and n o t i c e s of recommended 

m o d i f i c a t i o n s must be rec e i v e d no l a t e r than 5:00 p.m. on 

Wednesday, December 3rd, 2008. So a reader would have seen two 

dates f o r f i l i n g requested recommended m o d i f i c a t i o n s . 

To c l a r i f y the due date or recommended m o d i f i c a t i o n s , 

the OCD issued a r e v i s e d rule-making on November 17th removing 

n o t i c e s of recommended m o d i f i c a t i o n s from a l i s t of f i l i n g s 

t h a t needed t o be f i l e d by December 3rd. 

The Santa Fe New Mexican, a newspaper of general 

c i r c u l a t i o n i n Santa Fe County, p u b l i s h e d the r e v i s e d n o t i c e on 

November 19, 2008, meeting the requirement of our r u l e s t h a t 

n o t i c e be pu b l i s h e d no less than 20 days p r i o r t o the h e a r i n g . 

The n o t i c e problems we have today are w i t h the two other 

c o u n t i e s . 

As you can see from the map t h a t we have on the 

screen, a small p o r t i o n of the G a l i s t e o Basin extends i n t o 

Sandoval County and San Miguel County. For San Miguel County, 

the OCD pub l i s h e d n o t i c e i n the Las Vegas Optic. Now, the 

Optic posted the o r i g i n a l n o t i c e , the one t h a t was not c l e a r on 
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the date f o r f i l i n g represented m o d i f i c a t i o n s . 

The t i m i n g of the p u b l i c a t i o n met the deadline. The 

OCD asks the Commission t o f i n d t h a t t h i s n o t i c e was s u f f i c i e n t 

d e s p i t e the i n c l u s i o n of n o t i c e of recommended m o d i f i c a t i o n s i n 

the l i s t of f i l i n g s t h a t must be received from December 3rd 

because t h a t sentence addressing the process f o r recommending 

m o d i f i c a t i o n s c l e a r l y s t a t e d t h a t the deadline was November 24, 

2008, and i t doesn't appear t h a t anyone was p r e j u d i c e d . 

We have no evidence t h a t anyone from t h a t county has 

t r i e d t o f i l e m o d i f i c a t i o n s and was denied the o p p o r t u n i t y t o 

do so. The OCD i s asking t h a t because no p r e j u d i c e has been 

shown, t h a t the n o t i c e be deemed s u f f i c i e n t i n t h a t case. 

Now, we have a second n o t i c e issue and t h a t has t o do 

w i t h the other county, Sandoval County. I n t h i s county, the 

OCD pu b l i s h e d n o t i c e i n the Rio Rancho Observer. The Observer 

received our request t o p u b l i s h the r e v i s e d n o t i c e on November 

17th; however, i t d i d not p u b l i s h the n o t i c e u n t i l s i x days 

l a t e r on November 23rd. 

So f o r Sandoval County, the n o t i c e was c o r r e c t , but 

the date was wrong. I t was l a t e . This p u b l i c a t i o n d i d not 

meet the r u l e s requirement t h a t n o t i c e be published no less 

than 20 days p r i o r t o t h i s h e a r i n g . 

The OCD asks the Commission t o f i n d t h a t the OCD 

s u b s t a n t i a l l y complied w i t h the n o t i c e requirements as t o 

Sandoval County based on the t i m e l y p u b l i c a t i o n of the c o r r e c t 
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n o t i c e i n the Santa Fe New Mexican. 

I ' d l i k e t o d i r e c t the Commission's a t t e n t i o n t o two 

New Mexico Supreme Court cases addressing p u b l i c a t i o n of n o t i c e 

i n a newspaper of general c i r c u l a t i o n i n the county. Those 

case are N. H. Ranch Company v. Gan at 82 P.2nd 632; i t ' s a 

1938 case. The other case i s State v. V i g i l , 74 N.M. 766, 

1965. 

Both of these cases took a p r a c t i c a l approach t o 

s t a t u t o r y n o t i c e requirements. They looked at s t a t u t e s 

r e q u i r i n g n o t i c e i n the paper p u b l i s h e d i n the a f f e c t e d county. 

They i n t e r p r e t e d the word " p u b l i s h " t o mean c i r c u l a t e d , t o mean 

g i v i n g n o t i c e t o . They d i d not i n t e r p r e t p u b l i shed t o mean 

p r i n t e d p h y s i c a l l y i n the a f f e c t e d county. 

A c o r r e c t , t i m e l y p u b l i c a t i o n by the Santa Fe New 

Mexican should be s u f f i c i e n t i n t h i s case. I t i s a l l a c t u a l l y 

more l i k e l y t h a t the p u b l i c a t i o n i n the Santa Fe New Mexican 

reached a f f e c t e d i n d i v i d u a l s than p u b l i c a t i o n i n the Rio Rancho 

Observer. I n t h a t connection, I asked our l e g a l a s s i s t a n t , 

Ms. Theresa Duran-Saenz t o contact the newspapers and o b t a i n 

i n f o r m a t i o n or t h e i r c i r c u l a t i o n and t h e i r nature of 

p u b l i c a t i o n . 

I do have an a f f i d a v i t t h a t I would l i k e t o submit t o 

the Commission a t t h i s time r e g a r d i n g what she found from those 

newspapers. 

CHAIRMAN FESMIRE: Okay. Could you t e l l us b a s i c a l l y 
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what the a f f i d a v i t says and c i r c u l a t e a copy t o opposing 

counsel? 

MS. MACQUESTEN: Ms. Duran-Saenz contacted the three 

newspapers t o f i n d out more about how they were published, the 

t i m i n g of t h e i r p u b l i c a t i o n s and the e x t e n t of t h e i r 

c i r c u l a t i o n , p a r t i c u l a r l y c i r c u l a t i o n i n the two counties t h a t 

we're d e a l i n g w i t h on the n o t i c e issues. 

The Santa Fe New Mexican, the newspaper we are 

r e l y i n g on f o r the n o t i c e requirement, i s a major r e g i o n a l 

newspaper p u b l i s h e d d a i l y . I t does have c i r c u l a t i o n i n 

Sandoval County. Ms. Duran-Saenz' a f f i d a v i t contains 

i n f o r m a t i o n from the c i r c u l a t i o n manager of t h a t newspaper. 

They r e p o r t 491 a day i n Sandoval County, or 3,437 a week. 

I f y o u ' l l look a t the map of the G a l i s t e o Basin on 

the screen, the p o r t i o n of Sandoval County t h a t ' s a f f e c t e d by 

the proposed r u l e s i s a small area on the 1-25 c o r r i d o r on the 

border w i t h Santa Fe County. I t ' s a c t u a l l y more l i k e l y t h a t 

people a f f e c t e d by the proposed r u l e s would receive n o t i c e 

through the New Mexican than through the Rio Rancho Observer. 

According t o Ms. Duran-Saenz a f f i d a v i t , the Rio 

Rancho Observer i s a newspaper pu b l i s h e d only on Sundays. I t ' s 

a f r e e newspaper. I t ' s d i s t r i b u t e d t o people i n the Rio Rancho 

area, s p e c i f i c a l l y t o people i n two z i p codes. Mr. Duran-Saenz 

used a computer search engine t o f i n d out where those z i p codes 

were compared t o the z i p code f o r the area t h a t i s a f f e c t e d by 
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the proposed r u l e s . Her map w i l l show those two z i p codes. 

On t h i s map, Rio Rancho i s n ' t even on the map, and 

t h a t i s the area where the Rio Rancho Observer i s c i r c u l a t e d . 

The area a f f e c t e d by these proposed r u l e s i s t h i s t r i a n g u l a r 

area on the border of Santa Fe County t o the n o r t h and 

completely separate from the area the Rio Rancho Observer 

serves. 

I ' d l i k e t o p o i n t out also t h a t the OCD took 

s i g n i f i c a n t steps beyond what's r e q u i r e d by our n o t i c e r u l e s t o 

get n o t i c e t o p o t e n t i a l l y a f f e c t e d persons. The area we are 

t a l k i n g about i n Sandoval County i s on or next t o the Santo 

Domingo Pueblo. The OCD sent n o t i c e t o the Governor of the 

pueblo and also t o v a r i o u s o r g a n i z a t i o n s t h a t serve the t r i b e s 

and pueblo nati o n s i n New Mexico; s p e c i f i c a l l y , the In d i a n 

A f f a i r s Department, the A l l I n d i a n Pueblo Council, the Eight 

Northern I n d i a n Pueblos Council. I n a d d i t i o n , the OCD sent 

n o t i c e d i r e c t l y t o the county a t t o r n e y f o r Sandoval County. 

And f i n a l l y , I would ask the Commission t o consider 

t h a t , again, there i s no i n d i c a t i o n of p r e j u d i c e i n t h i s case. 

We ask the Commission t o f i n d the t i m e l y p u b l i c a t i o n of the 

c o r r e c t n o t i c e i n the Santa Fe New Mexican was s u f f i c i e n t t o 

give n o t i c e t o Sandoval County, and i n p a r t i c u l a r t o give 

n o t i c e t o t h a t p o r t i o n of Sandoval County a f f e c t e d by the 

proposed r u l e s . 

CHAIRMAN FESMIRE: Ms. MacQuesten, how long has i t 
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been since n o t i c e was pub l i s h e d i n the two -- i n the San Miguel 

and Sandoval County papers? 

MS. MACQUESTEN: That's covered i n Ms. Duran-Saenz' 

o r i g i n a l A f f i d a v i t of Notice, which i s E x h i b i t 43. The Las 

Vegas Optic p u b l i s h e d n o t i c e on November 14. The Observer 

pu b l i s h e d on November 23rd. 

CHAIRMAN FESMIRE: So i t ' s been more than 20 days on 

both, r i g h t ? 

MS. MACQUESTEN: No, i t ' s not been more than 20 days 

i n the Sandoval County newspaper case, and t h a t ' s why we're 

p r e s e n t i n g the a d d i t i o n a l evidence t o support a f i n d i n g t h a t 

p u b l i c a t i o n by the Santa Fe New Mexican would be s u f f i c i e n t . 

CHAIRMAN FESMIRE: Okay. And the r e has been --

you've re c e i v e d no n o t i c e o f concern or has anyone addressed 

you a f t e r the deadl i n e . 

MS. MACQUESTEN: I have not. 

CHAIRMAN FESMIRE: Do you know of any? 

MS. MACQUESTEN: No. 

MR. HALL: I have no o b j e c t i o n t o the n o t i c e issue. 

CHAIRMAN FESMIRE: Ms. Foster. 

MS. FOSTER: Yes, Commissioner Fesmire. 

CHAIRMAN FESMIRE: And what standing would you have 

to r a i s e n o t i c e f o r other people? 

MS. FOSTER: Well, excuse me, s i r ? 

CHAIRMAN FESMIRE: What standing would you have t o 
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r a i s e n o t i c e issues f o r other than the p a r t i e s you represent? 

MS. FOSTER: The p a r t i e s t h a t I represent could 

p o t e n t i a l l y be producing i n Sandoval County i n the f u t u r e i f 

they were t o produce i n the G a l i s t e o Basin. 

I would j u s t make the note, Mr. Commissioner, t h a t 

t h i s r u l e t h a t we are t a l k i n g about here does have n o t i c e 

p r o v i s i o n s . And i f we would l i k e t o change the standard on 

n o t i c e p r o v i s i o n s t o s u b s t a n t i a l compliance, then t h a t would be 

f i n e . And I would l i k e t o get a t r a n s c r i p t of t h i s d i s c u s s i o n 

or t h i s very nice p r e s e n t a t i o n Ms. MacQuesten j u s t made so t h a t 

my producers, when they have issues, p a r t i c u l a r l y i n Sandoval 

County, of t r y i n g t o p u b l i s h n o t i c e t o comply w i t h t h i s r u l e 

should t h i s r u l e pass. 

I would l i k e t o j u s t make t h a t statement f o r the 

record. I f you would l i k e t o change the standard t o 

s u b s t a n t i a l compliance, then I would ask t h a t t h i s r u l e , on the 

n o t i c e p r o v i s i o n , also includes t h a t same standard. 

CHAIRMAN FESMIRE: Commissioner Bailey? 

COMMISSIONER BAILEY: I have no o b j e c t i o n , but I do 

ask the question why the Albuquerque Journal was not used as a 

newspaper f o r n o t i c e i n Sandoval County. 

MS. MACQUESTEN: Our r u l e s r e q u i r i n g n o t i c e p r o v i d e 

t h a t we use a statewide p u b l i c a t i o n i n cases where the r u l e s 

have a statewide e f f e c t . But i t s p e c i f i c a l l y says t h a t we are 

to p u b l i s h i n the a f f e c t e d counties where the r u l e i s not a 
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statewide e f f e c t . So t o t r y t o comply w i t h the i n t e n t of the 

r u l e , we attempted t o n o t i f y the s p e c i f i c county -- newspapers 

i n the s p e c i f i c c o u n t i e s , j u s t as we do i n an a d j u d i c a t o r y 

hearing where i t a f f e c t s a p a r t i c u l a r w e l l i n a p a r t i c u l a r 

county, we give n o t i c e i n t h a t county r a t h e r than using the 

Albuquerque J o u r n a l . 

COMMISSIONER BAILEY: Even though the Journal has a 

much wider c i r c u l a t i o n w i t h i n Sandoval County? 

MS. MACQUESTEN: Yes. 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: I guess from what you're saying, 

the o r i g i n a l p u b l i c a t i o n was w e l l i n advance o f the 20 days and 

t h a t occurred i n Sandoval County? 

MS. MACQUESTEN: The o r i g i n a l p u b l i c a t i o n of the 

Santa Fe New Mexican's n o t i c e was c o r r e c t on i t s terms, and i t 

was t i m e l y . The problem w i t h Sandoval County was t h a t i t was 

not t i m e l y . 

Mr. Commissioner, I ' d l i k e t o p o i n t out t h a t I t h i n k 

i f you read those two New Mexico Supreme Court cases, y o u ' l l 

see t h a t they are much more concerned w i t h substance than w i t h 

form, and they do consider s u b s t a n t i a l compliance i n d e a l i n g 

w i t h issues. 

I ' d also p o i n t out i f you are not s a t i s f i e d w i t h the 

s u b s t a n t i a l compliance arguments, th e r e are a l t e r n a t i v e ways of 
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l o o k i n g at t h i s issue. Our r u l e s provide t h a t the Commission 

Chairman may f i n d i n cases of emergency t h a t he can shorten the 

n o t i c e requirements. That i s an a l t e r n a t i v e i n t h i s case. 

Again, we do not have a f i n d i n g or evidence of 

p r e j u d i c e i n t h i s matter. We have the OCD going above and 

beyond the r u l e s of requirements i n a t t e m p t i n g t o get n o t i c e t o 

the r e l e v a n t p a r t i e s . To leave t h i s small p o r t i o n of Sandoval 

County out of the rule-making would mean t h a t we were 

approaching t h i s piecemeal. I t would also hamper the i n t e n t of 

t h i s rule-making, which i s t o p r o t e c t the G a l i s t e o Basin and 

the environment i n t h a t area. 

A f i n a l a l t e r n a t i v e , i f you choose t o go t h i s f a r , 

would be i f you don't f i n d n o t i c e s u f f i c i e n t i n the two 

counties where we have n o t i c e issues, a t h i r d a l t e r n a t i v e --

which I would not recommend, but i s a v a i l a b l e t o the 

Commission -- would be t o continue -- proceed w i t h the hearing 

as t o Santa Fe County where n o t i c e was s u f f i c i e n t and amend the 

r u l e so t h a t i t doesn't cover the p o r t i o n s of Sandoval County 

and San Miguel County. 

Again, I t h i n k that, would be a d i s s e r v i c e t o the r u l e 

i n i t s attempt t o p r o t e c t the environment of the G a l i s t e o 

Basin. 

CHAIRMAN FESMIRE: And, Ms. MacQuesten, the Santa Fe 

New Mexican, according t o Ms. Duran-Saenz' a f f i d a v i t , has 

c i r c u l a t i o n i n both Sandoval and San Miguel Counties? 
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MS. MACQUESTEN: Yes. 

CHAIRMAN FESMIRE: And we know of no p a r t y t h a t has 

contacted us i n the i n t e r v e n i n g 18, 19 days? 

MS. MACQUESTEN: That's r i g h t . 

CHAIRMAN FESMIRE: What would be the pleasure of the 

Commission? 

COMMISSIONER OLSON: Well, j u s t a q u e s t i o n : I t ' s 

obvious we're not going t o be done here today. Just l o o k i n g a t 

the crowd here, I would expect we're not going t o be. I f 

t h a t ' s the case, i f we are r e - n o t i c i n g again f o r a subsequent 

date, does t h a t meet the requirements? 

MS. MACQUESTEN: I t i s commonly done i n a d j u d i c a t o r y 

procedures before the D i v i s i o n . I don't know i f i t has been 

challenged. 

CHAIRMAN FESMIRE: Okay. Well, I hate t o open the 

Pandora's box of s u b s t a n t i a l compliance, but i t looks t o me 

l i k e anybody who had an i n t e r e s t i n t h i s would have a 

reasonable o p p o r t u n i t y f o r n o t i c e i n the f a c t s as they e x i s t . 

MS. MACQUESTEN: The r e a l question i s whether there's 

a desperate need t o p u b l i s h i n a weekly f r e e newspaper t h a t 

serves the Rio Rancho community i n order t o proceed w i t h t h i s 

h e a r i n g . 

CHAIRMAN FESMIRE: Well -- go ahead, Mr. Smith. 

MR. SMITH: Ms. MacQuesten, the r u l e r e q u i r e s 

p u b l i c a t i o n i n a newspaper of general c i r c u l a t i o n i n the 
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county; i s t h a t c o r r e c t ? 

MS. MACQUESTEN: Yes. 

MR. SMITH: Does i t say t h a t the newspaper has t o be 

pub l i s h e d -- p r i n t e d i n t h a t p a r t i c u l a r county? 

MS. MACQUESTEN: A c t u a l l y , t h a t was the s p e c i f i c 

issue i n the Supreme Court cases t h a t I c i t e d . And the Supreme 

Court looked at the language about p u b l i c a t i o n and asked, does 

t h a t mean t h a t i t has t o be p h y s i c a l l y p r i n t e d i n the county, 

and they concluded no. 

MR. SMITH: So the issue i s whether i t ' s d i s t r i b u t e d . 

MS. MACQUESTEN: Whether i t ' s d i s t r i b u t e d , whether i t 

gave n o t i c e t o the people who would be a f f e c t e d i n t h a t county. 

CHAIRMAN FESMIRE: Counsel, the Commission has 

i n d i c a t e d t h a t we don't need t o worry about s u b s t a n t i a l 

compliance, t h a t the c i r c u l a t i o n i n the county s a t i s f i e s the 

r u l e and, t h e r e f o r e , the n o t i c e was adequate. 

With t h a t , w e ' l l proceed. 

Ms. MacQuesten, you i n d i c a t e d you had an opening 

statement. 

MS. MACQUESTEN: Yes. Before I get t h e r e , though, I 

would move f o r the admission of Ms. Duran-Saenz' o r i g i n a l 

A f f i d a v i t of Notice, E x h i b i t 43, and her supplemental a f f i d a v i t 

t h a t was presented today, E x h i b i t 44. 

CHAIRMAN FESMIRE: I s there any o b j e c t i o n t o the 

admission of E x h i b i t s 43 and 44? 
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MR. HALL: No o b j e c t i o n . 

MS. FOSTER: No o b j e c t i o n . 

CHAIRMAN FESMIRE: There being no o b j e c t i o n , E x h i b i t s 

43 and 44 w i l l be admitted t o the rec o r d . 

[ A p p l i c a n t ' s E x h i b i t s 43 & 44 admitted i n t o 

evidence.] 

CHAIRMAN FESMIRE: Ms. MacQuesten? 

MS. MACQUESTEN: Mr. Chairman, Commissioners, the OCD 

i s before the Commission t o propose the adoption of two new 

sections t h a t w i l l apply t o Santa Fe County and the G a l i s t e o 

Basin. 

As you w i l l hear from the testimony today, the 

proposed s e c t i o n s were developed i n response t o two executive 

orders. The f i r s t order imposed a moratorium on new o i l and 

gas d r i l l i n g and e x p l o r a t i o n a c t i v i t i e s i n Santa Fe County and 

the G a l i s t e o Basin t o allow the r e l e v a n t executive agencies 

time t o evaluate e x i s t i n g laws and r e g u l a t i o n s concerning the 

environmental, economic, c u l t u r a l , a r c h e o l o g i c a l and other 

impacts of d r i l l i n g . The r e s u l t was the G a l i s t e o Basin Report, 

a c o l l e c t i o n of r e p o r t s and recommendations from nine executive 

agencies. 

That l e d t o a second executive order, t h i s one w i t h 

s p e c i f i c d i r e c t i v e s t o each of the nine executive agencies. 

The OCD was s p e c i f i c a l l y d i r e c t e d t o i n v e s t i g a t e and begin 

d r a f t i n g r u l e s , i n c l u d i n g p e r m i t t i n g by area, the allowance of 
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n o t i c e and p u b l i c i n p u t f o r a l l a p p l i c a t i o n s f o r permits t o 

d r i l l and the adoption of s p e c i a l r u l e s concerning the G a l i s t e o 

Basin. That i s what b r i n g s us here today. 

The OCD i s proposing a new review process f o r o i l and 

gas development i n Santa Fe County and the G a l i s t e o Basin. You 

w i l l hear about t h a t process i n more d e t a i l from the witnesses 

today, but t o summarize, we have two proposed s e c t i o n s : 

Proposed Section 9 re q u i r e s operators t o o b t a i n 

approval of an E x p l o r a t i o n and Development Plan before they can 

d r i l l . The process i n c l u d e s p u b l i c n o t i c e and the o p p o r t u n i t y 

f o r comment and a p u b l i c hearing on the i n i t i a l a p p l i c a t i o n . 

The OCD w i l l evaluate the operator's plan t o determine i f 

g r a n t i n g the plan i s c o n s i s t e n t w i t h the OCD's s t a t u t o r y 

mandates t o prevent waste, p r o t e c t c o r r e l a t i v e r i g h t s , and t o 

p r o t e c t f r e s h water, human h e a l t h and the environment. 

The plan w i l l be reviewed a t l e a s t every f i v e years 

and changes t o the p l a n w i l l r e q u i r e an amendment. Renewals 

and amendments w i l l a l s o be subject t o p u b l i c n o t i c e and the 

o p p o r t u n i t y f o r comment, and those matters may be set f o r 

p u b l i c hearing. 

Section 9 also e s t a b l i s h e s a process f o r the operator 

t o replace i t w i t h a s p e c i a l pool order, but replacement i s 

only p o s s i b l e a f t e r the operator has e s t a b l i s h e d a proven t r a c k 

r e c o r d w i t h i t s E x p l o r a t i o n and Development Plan and a f t e r 

p u b l i c n o t i c e and the o p p o r t u n i t y f o r hearing on whether t h a t 
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p l a n can be replaced. 

Section 10 i s a companion r u l e t o Section 9. I t 

provides t h a t w e l l s s u b j e c t t o an E x p l o r a t i o n and Development 

Plan w i l l have c e r t a i n d e f a u l t c o n d i t i o n s attached t o any 

permit t o d r i l l . Those c o n d i t i o n s are designed t o p r o t e c t the 

environment w i t h p a r t i c u l a r a t t e n t i o n t o p r o t e c t i n g water. 

The OCD has f i v e witnesses. Mr. Daniel Sanchez of 

the OCD w i l l give a b r i e f h i s t o r y of o i l and gas development i n 

Santa Fe County and the G a l i s t e o Basin and w i l l discuss the 

events l e a d i n g up t o the proposed r u l e s . 

Tom Morrison, a hy d r o g e o l o g i s t working w i t h the 

O f f i c e of the State Engineer, w i l l t e s t i f y on the geology, 

surface water and ground waters of Santa Fe County and the 

Ga l i s t e o Basin. 

Brad Jones, an environmental engineer w i t h the OCD 

who works c l o s e l y w i t h the OCD's environmental r e g u l a t i o n s , 

w i l l review the proposed r u l e s and t h e i r s t r u c t u r e s . 

W i l l Jones, a petroleum engineer w i t h the OCD, w i l l 

d escribe some of the requirements under the r u l e s t h a t address 

d r i l l i n g issues. 

Glenn von Gonten, an OCD h y d r o l o g i s t , w i l l discuss 

some of the requirements f o r an E x p l o r a t i o n and Development 

Plan t h a t are r e l e v a n t t o the p r o t e c t i o n of the water. 

Thank you. 

CHAIRMAN FESMIRE: Mr. H a l l , would you l i k e t o give 
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an opening statement or reserve.' your statement? 

MR. HALL: Very b r i e f l y , Mr. Chairman, Commissioners: 

As we understand the charge by the Governor's O f f i c e t o the 

D i v i s i o n , i t i s t o determine the p r o p r i e t y d r a f t i n g of new 

r u l e s and r e g u l a t i o n s , p o t e n t i a l s t a t u t o r y changes t h a t w i l l 

create a new process f o r p e r m i t t i n g by area, allowance of 

p u b l i c n o t i c e and i n p u t t o the p e r m i t t i n g process, and the 

adoption of s p e c i a l r u l e s f o r Santa Fe County and the G a l i s t e o 

Basin area. 

And as the D i v i s i o n ' s own a p p l i c a t i o n sets f o r t h , 

i t ' s c l e a r t h a t the standards, the benchmark, f o r d e t e r m i n i n g 

the p r o p r i e t y of these new r u l e s are set f o r t h i n the O i l and 

Gas Act and the Water Q u a l i t y Act, and those are t o p r o t e c t 

water, human h e a l t h and the environment. 

I n a d d i t i o n t o t h a t , as we p o i n t e d out i n our hearing 

memorandum t o the Commission, the Commission must make a 

de t e r m i n a t i o n t h a t the new r u l e s and r e g u l a t i o n s a l s o serve t o 

prevent waste and p r o t e c t c o r r e l a t i v e r i g h t s . 

Our purpose i n appearing here today i s t o explore 

w i t h the Commission w i t h the D i v i s i o n ' s witnesses whether those 

goals are accomplished by t h i s proposed rule-making. 

Representing an operator i n New Mexico, we are also here t o 

gain an understanding of the a p p l i c a t i o n and a d m i n i s t r a t i o n of 

such r u l e s and the requirements f o r r e g u l a t o r y compliance. 

We appr e c i a t e the o p p o r t u n i t y t o p a r t i c i p a t e today. 
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CHAIRMAN FESMIRE: Mr. H a l l , you i n d i c a t e d i n your 

pre-hearing statement t h a t you had no witnesses. Do you 

a n t i c i p a t e any r e b u t t a l witnesses? 

MR. HALL: I t ' s p o s s i b l e we may present r e b u t t a l 

witnesses, b u t no d i s t r i c t witnesses, c o r r e c t . 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: Thank you, Mr. Chairman. I'm here today 

r e p r e s e n t i n g the Independent Petroleum A s s o c i a t i o n of 

New Mexico. The Independent Petroleum A s s o c i a t i o n represents 

200 very small producers i n the State. On average, the company 

siz e of my small producers i s 25 or less employees. We are the 

small independent producers of the Sta t e . 

I a l s o work very c l o s e l y w i t h NMOGA, New Mexico O i l 

and Gas A s s o c i a t i o n , who represents the l a r g e r companies, but 

we do have a l o t of crossover membership. 

This r u l e t h a t we're t a l k i n g about today, t h i s 

p o t e n t i a l r u l e , w i l l impact the e n t i r e t y of Santa Fe County, 

not j u s t the G a l i s t e o Basin. I t w i l l a l s o , as discussed 

e a r l i e r , impact p a r t of San Miguel County as w e l l as Sandoval 

County. 

And we are here, I would submit, j u s t because of 

p o l i t i c a l pressure. We are here because the Governor has 

decided t o do two executive orders on the issue p e r t a i n i n g t o 

Santa Fe County. I would submit t h a t the executive orders were 

as a r e s u l t of pressure from the community who i s very 
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e m o t i o n a l l y attached t o the G a l i s t e o Basin. Looking through 

the pre-hearing testimony, there were a l o t of statements t h a t 

the G a l i s t e o Basin i s b e a u t i f u l , t h a t people would l i k e t o 

main t a i n i t s beauty and p r o t e c t i t s n a t u r a l resources. And I 

would agree w i t h t h a t . As an o i l and gas r e p r e s e n t a t i v e , I 

would agree the G a l i s t e o Basin i s a b e a u t i f u l p l a c e . 

But G a l i s t e o Basin also p o t e n t i a l l y -- and I say 

p o t e n t i a l l y because we don't know whether i t has n a t u r a l 

resources -- i n other words, o i l and gas i n the G a l i s t e o Basin. 

And we have an operator, Tecton, who has a c t u a l l y spent the 

money and purchased the r i g h t t o d r i l l i n the Santa Fe Basin --

i n the G a l i s t e o Basin i n Santa Fe County. We would ask t h a t 

t h a t company be allowed t o exercise i t s r i g h t w i t h reasonable 

p r o t e c t i o n t o the environment, okay? 

I don't t h i n k t h a t t h i s r u l e , t h i s s p e c i a l r u l e f o r 

Santa Fe County, i s something t h a t i s needed i n Santa Fe 

County. As you know, we went through 18 days of testimony on 

the P i t Rule. The Commission d e l i b e r a t e d long and hard on the 

P i t Rule. You came down w i t h over 200 f i n d i n g s on the P i t 

Rule. We discussed e v e r y t h i n g there was t o discuss on the P i t 

Rule from the hydrology and the geology and m i g r a t i o n of the 

c o n s t i t u e n t s , e t ce t e r a . And you, as a Commission, came t o a 

very reasoned d e c i s i o n on the P i t Rule. 

And I ask you, why i s i t t h a t the P i t Rule would not 

be enforced i n Santa Fe County? What i s i t about Santa Fe 
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County other than the p o l i t i c a l pressure and the p u b l i c 

pressure t h a t i s d i f f e r e n t than other p a r t s of the State? 

I would l i k e t o see the OCD i n t h e i r case demonstrate 

t h a t there i s a s p e c i a l reason why Santa Fe County, based on 

the science, the geology, the hydrology -- the science, okay --

under the s t a t u t o r y mandates of the OCD, why i t i s t h a t the OCD 

f e e l s t h a t t here needs t o be a s p e c i a l r u l e f o r Santa Fe 

County. 

I would ask the Commission t o also push the OCD t o 

meet i t s s t a t u t o r y requirements t o balance the need f o r a 

pr e v e n t i o n of waste and p r o t e c t i o n of c o r r e l a t i v e r i g h t s w i t h 

p r o t e c t i o n of the environment and human h e a l t h and groundwater, 

p r o t e c t i o n of groundwater. That balance i s necessary. You 

can't the D i v i s i o n cannot take one or two of those 

r e s p o n s i b i l i t i e s or s t a t u t o r y mandates t o the e x c l u s i o n of the 

oth e r s . 

As you know, I do represent small producers, so the 

Small Business Regulatory R e l i e f Act and ad v i s o r y from the 

Small Business Advisory Commission i s something t h a t i s very 

important t o my producers and. t o me as an a t t o r n e y . I note 

t h a t Ms. MacQuesten d i d gi v e n o t i c e t o the Small Business 

Advisory Council, and she d i d note t h a t t h i s r u l e w i l l have a 

f i n a n c i a l impact on operators. I would l i k e t o see i f the 

D i v i s i o n a c t u a l l y can a r t i c u l a t e what those impacts are, and we 

w i l l discuss t h a t , I hope, d u r i n g t h i s proceeding. 
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I would ask t h i s Commission again, and t h i s i s the 

same request t h a t I made i n the P i t Rule, t h a t your f i n d i n g s be 

based on the science and the evidence presented before you. 

And please don't f a l l t o the s p e c u l a t i v e discussions of some of 

the c i t i z e n s who, again, are very e m o t i o n a l l y attached t o t h i s 

area, but i t ' s s p e c u l a t i o n as t o whether there are c u l t u r a l 

resources t h e r e . And granted, i t ' s s p e c u l a t i o n as t o whether 

t h e r e are mineral resources t h e r e . There's even s p e c u l a t i o n as 

t o what i s the depth of the groundwater i n the G a l i s t e o Basin. 

A l l of t h i s i s s p e c u l a t i v e . And i s i t proper at t h i s time f o r 

t h i s Commission t o pass through a r u l e , a s p e c i a l r u l e , j u s t 

f o r one county out of t h i r t y - t h r e e i n the State based on 

p o l i t i c a l and p u b l i c pressure? Thank you. 

CHAIRMAN FESMIRE: Ms. Foster, can I ask a quick 

ques t i o n about your opening statement? 

You i n d i c a t e d t h i n g s l i k e the P i t Rule were -- w e l l , 

what I heard was " a l l t h a t was necessary." I s t h a t c o r r e c t ? 

MS. FOSTER: Well, you have r u l e s , Mr. Commissioner, 

and I would ask t h a t you enforce the r u l e s . The assumption 

t h a t I'm making, Mr. Commissioner, i s t h a t when you rendered 

the d e c i s i o n on the P i t Rule t h a t you d i d consider, you know, 

the evidence t h a t was before you and t h a t you made and rendered 

a proper d e c i s i o n i n t h a t case. 

CHAIRMAN FESMIRE: Aren't f o u r o f your members 

c u r r e n t l y appealing the P i t Rule? 
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MS. FOSTER: I n c l u d i n g the Independent Petroleum 

A s s o c i a t i o n ; yes, we are appealing i t . 

CHAIRMAN FESMIRE: You i n d i c a t e d t h a t you — 

MS. FOSTER: I'm s o r r y . I d i d n ' t mean t o i n t e r r u p t 

you, s i r , but the g i s t of my b r i e f -- I don't know i f you've 

had the o p p o r t u n i t y t o read my b r i e f -- but the g i s t of my 

b r i e f i s the adherence to the s t a t u t o r y requirements o f the 

Small Business Regulatory R e l i e f Act. The other discussions 

are made by other companies concerning the adequacy of 

f i n d i n g s , e t ce t e r a , e t cete r a . 

CHAIRMAN FESMIRE: I f I remember c o r r e c t l y , you 

i n d i c a t e d you d i d n ' t have any witnesses; i s t h a t c o r r e c t ? 

MS. FOSTER: That i s c o r r e c t . 

CHAIRMAN FESMIRE: A l l r i g h t . Do you a n t i c i p a t e a 

r e b u t t a l witness yet? 

MS. FOSTER: Very p o s s i b l y , yes. 

CHAIRMAN FESMIRE: Okay. Ms. MacQuesten, are you 

prepared t o c a l l your f i r s t witness? 

MS. MACQUESTEN: Yes. The OCD c a l l s Daniel Sanchez. 

CHAIRMAN FESMIRE: Mr. Sanchez, before we s t a r t , I 

would ask t h a t the r e p o r t e r be allowed t o swear a l l the 

witnesses t h a t are present — your witnesses so f a r . 

MS. FOSTER: Mr. Commission, i f I might make a 

statement, a c t u a l l y , I n o t i c e d t h a t Ms. MacQuesten noted t h a t 

t here was a witness, Tom Morrison, who I was not f a m i l i a r w i t h , 
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I d i d not see any documentation about him i n the pre-hearing 

statement. I might have missed i t . Was i t a c t u a l l y --

MS. MACQUESTEN: A c t u a l l y , Ms. Foster, he i s l i s t e d . 

I n a d d i t i o n t o d e s c r i b i n g what he's going t o t e s t i f y t o , we 

also l i s t e d h i s q u a l i f i c a t i o n s . And you may note t h a t he w i l l 

be t e s t i f y i n g as t o two h y d r o l o g i s t r e p o r t s , and those r e p o r t s 

are e x h i b i t s i n the e x h i b i t packet you r e c e i v e d w i t h the 

pre-hearing statement. 

MS. FOSTER: Okay. Thank you. 

CHAIRMAN FESMIRE: Thank you, Ms. MacQuesten. W i l l 

the witnesses stand and be sworn, please? 

[Witnesses sworn.] 

CHAIRMAN FESMIRE: Let the re c o r d r e f l e c t the 

witnesses have been sworn. Ms. MacQuesten, are you ready? 

MS. MACQUESTEN: Yes, I am. 

DANIEL SANCHEZ 

a f t e r having been f i r s t d u l y sworn under oath, 

was questioned and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MS. MACQUESTEN: 

Q. Would you please s t a t e your name f o r the record? 

A. Daniel Sanchez. 

Q. Where are you employed? 

A. With the O i l Conservation D i v i s i o n . 

Q. What i s your t i t l e ? 
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A. I am the Compliance and Enforcement Manager. 

Q. Were you i n v o l v e d i n responding t o the executive 

order r e g a r d i n g o i l and gas development i n Santa Fe County and 

the G a l i s t e o Basin? 

A. Yes, I was. 

Q. How i s the G a l i s t e o Basin defined? 

A. The ex t e n t of the G a l i s t e o Basin i s d e f i n e d by 

the O f f i c e o f the State Engineer as the G a l i s t e o surface water 

drainage boundary. And t h a t boundary i s presented i n OCD 

E x h i b i t 13. 

MS. MACQUESTEN: Ms. Duran-Saenz, I ' d ask t h a t you 

please put E x h i b i t 13 on the screen so t h a t people i n the 

audience can see i t as w e l l as the f o l k s who a c t u a l l y have 

e x h i b i t packets. 

Q. (By Ms. MacQuesten): What counties does the 

Gal i s t e o Basin cover? 

A. I t covers a l l of Santa Fe County and p a r t s of San 

Miguel County, t h i s s e c t i o n of San Miguel County and t h i s 

s e c t i o n here of Sandoval County. 

Q. When you say i t covers a l l of Santa Fe County --

A. I meant t h a t i t ' s mostly w i t h i n Santa Fe County 

except f o r those two sect i o n s r i g h t over t h e r e . 

Q. Are the r e p a r t s o f Santa Fe County t h a t are not 

inc l u d e d i n the G a l i s t e o Basin? 

A. Yes. 
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Q. Okay. Responding t o the executive orders on 

Santa Fe County and the G a l i s t e o Basin, d i d you research OCD 

records on the h i s t o r y of o i l and gas development i n these 

areas? 

A. Yes, I d i d . 

Q. And d i d you have a map prepared showing the w e l l s 

t h a t have been d r i l l e d ? 

A. Yes. I t ' s OCD E x h i b i t 6. 

Q. How many w e l l s t o t a l have been d r i l l e d i n 

Santa Fe County i n the G a l i s t e o Basin? 

A. T h i r t y - t w o t o t a l : Twenty-nine of those w e l l s 

w i t h i n G a l i s t e o Basin and Santa Fe County; two w e l l s w i t h i n 

San Miguel County; and, one i n Sandoval County. 

Q. Of the w e l l s t h a t are i n Santa Fe County, are any 

of them out s i d e of the G a l i s t e o Basin? 

A. Yes. There are seven w e l l s t h a t are not w i t h i n 

the G a l i s t e o Basin. 

Q. Now, you mentioned 32 w e l l s , and i n l o o k i n g a t 

t h a t screen, i f each yellow dot represents a w e l l , i t doesn't 

look as though there are 32 w e l l s t h e r e . Can you e x p l a i n t h a t ? 

A. Yes. Some of the coordinates were f a i r l y close, 

so some of the dots may a c t u a l l y i n d i c a t e more than one w e l l . 

Q. I s OCD E x h i b i t 5 a l i s t of each of those 32 w e l l s 

w i t h the exact l o c a t i o n i n f o r m a t i o n ? 

A. Yes, i t i s . 
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1 Q- Over what p e r i o d of time were these w e l l s 

2 d r i l l e d ? 

3 A. They were d r i l l e d from 1944 a l l the way up to 

4 1986. 

5 Q. What i s the c u r r e n t s t a t u s of these wells? 

6 A. A l l of them except f o r one have been plugged. 

7 Q. Which w e l l has not been plugged? 

8 A. The Black F e r r e l l #001. 

9 Q. Where i s t h a t located? 

10 A. I f I may -- about -- r i g h t i n t h i s area r i g h t 

11 over here. The three red diamonds i n d i c a t e the proposed w e l l s 

12 by Tecton Energy, LLC. The Black F a r r e l l i s p r e t t y much i n 

13 between the upper r i g h t - h a n d diamond and the lower l e f t - h a n d 

14 diamond, i n t h a t general area. 

15 Q. You s a i d the Black F e r r e l l has not been plugged. 

16 I s i t a c t u a l l y producing today? 

17 A. Not today. I t ' s been s h u t - i n . 

18 Q. When was i t d r i l l e d ? 

19 A. O r i g i n a l l y i t was spud i n 1984, October of 1984, 

20 and then i t was re-entered i n October of 1985. 

21 Q. Is E x h i b i t 7 a document from the w e l l f i l e 

22 showing those dates? 

23 A. Yes, i t i s . 

24 Q. What p r o d u c t i o n has been r e p o r t e d f o r the Black 

25 F e r r e l l ? 
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A. What we got from our records manager, OCD 

E x h i b i t 8, shows from the Black F e r r e l l #001, 882 b a r r e l s of 

o i l have been produced, 179 b a r r e l s produced water, and no gas 

Q. What's the operator -- what's the h i s t o r y of 

operators on t h i s w e l l ? 

A. The w e l l was o r i g i n a l l y d r i l l e d by Black Energy, 

or Black O i l Company. I t was t r a n s f e r r e d t o Tecton 

Energy, LLC, i n September of 2006, and then on August of 2008, 

i t was t r a n s f e r r e d from Tecton Energy, LLC, t o Tecton Energy 

Operating, LLC. 

Q. I s E x h i b i t 12 a copy of the two Change of 

Operator forms showing these t r a n s f e r s ? 

A. Yes, i t i s . 

Q. Now, you mentioned t h a t t h e r e are three proposed 

w e l l s . Does the OCD have pending a p p l i c a t i o n s f o r permits t o 

d r i l l those w e l l s ? 

A. Yes, we do. 

Q. Are E x h i b i t s 9, 10 and 11 copies of those 

a p p l i c a t i o n s ? 

A. Yes, they are. These are the a p p l i c a t i o n s 

submitted by Tecton Energy on December 13, 2007. 

Q. What happened a f t e r Tecton Energy f i l e d these 

APDs? 

A. There was a moratorium placed on d r i l l i n g by the 

County. 
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Q. I s E x h i b i t 14 a copy of t h a t ordinance d e c l a r i n g 

a moratorium? 

A. Yes, i t i s . This i s the Ordinance No. 2007-14 

t h a t was submitted by the Board of County Commissioners of 

Santa Fe County, and i t ' s an ordinance d e c l a r i n g a three-month 

moratorium on a p p l i c a t i o n s t o d r i l l an o i l or n a t u r a l gas w e l l . 

Q. Did the County take f u r t h e r a c t i o n ? 

A. Yes, they d i d . On February 26, 2008, Santa Fe 

County issued Ordinance No. 2009-03, and t h a t ' s an emergency 

i n t e r i m development ordinance f o r a 12-month p e r i o d p r o h i b i t i n g 

development approvals or issuance of permits f o r zoning and 

s u b d i v i s i o n maps, nonconforming uses and area variances f o r o i l 

and gas and geothermal d r i l l i n g and e x t r a c t i o n w i t h i n the 

Ga l i s t e o Basin. 

Q. I s E x h i b i t 15 a copy o f t h a t ordinance? 

A. Yes, i t i s . 

Q. What other a c t i o n s has the County taken, i f you 

could summarize i t f o r us. 

A. There were a number of p u b l i c meetings t h a t were 

h e l d from the time of the f i r s t moratorium, and those are 

l i s t e d on E x h i b i t -- OCD E x h i b i t 16 -- and i t i n d i c a t e s a 

number of meetings t h a t were h e l d from November of 2007 t o the 

present. And those meetings were meant t o be i n f o r m a t i v e on 

the o i l and gas d r i l l i n g aspect of Tecton Energy and t o take 

comments, p u b l i c comments, on the G a l i s t e o Basin o i l d r i l l i n g . 
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Excuse me. Again, on OCD E x h i b i t 17, t h i s i s also 

another copy of a s t a t u s r e p o r t t h a t was taken o f f the County's 

website, and t h i s i s a r e p o r t of the County's proposed 

ordinance and general p l a n , which was r e c e n t l y issued. 

Q. What i s the s t a t u s of the County ordinance? 

A. At t h i s time, on December 9th, i t was passed 

unanimously by the County Commission. 

Q. A f t e r Tecton f i l e d i t s APD, were a c t i o n s taken at 

the State l e v e l ? 

A. Yes. The Governor's O f f i c e issued Executive 

Order 2008-004. This was issued on January 24, 2008. I t was 

imposing a six-month moratorium on o i l and gas d r i l l i n g i n 

Santa Fe County and the G a l i s t e o Basin. 

Q. I s t h a t E x h i b i t 18? 

A. Yes, i t i s . 

Q. Did t h a t executive order c o n t a i n any d i r e c t i v e s 

t o executive agencies? 

A. Yes. The order also -- w e l l , i t d i r e c t e d the 

var i o u s State agencies t o work togethe r t o review laws and 

r e g u l a t i o n s t o make sure t h a t the State was doing e v e r y t h i n g 

p o s s i b l e t o ensure t h a t no o i l or gas d r i l l i n g a c t i v i t y occurs 

i n Santa Fe County or the G a l i s t e o Basin t h a t would be c o n t r a r y 

t o the i n t e r e s t s of the State of New Mexico. 

Q. Were the agencies t o r e p o r t back? 

A. Yes. The r e p o r t was t o be put t o g e t h e r . I went 
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ahead and coordinated t h a t e f f o r t w i t h the v a r i o u s State 

agencies and the r e p o r t was put tog e t h e r and sent t o the 

Governor's O f f i c e . 

Q. So you p a r t i c i p a t e d i n c a r r y i n g out the 

d i r e c t i v e s of the f i r s t e xecutive order? 

A. Yes, I d i d . 

Q. Could you t e l l us what a c t i o n s were taken t o 

c a r r y out those d i r e c t i v e s ? 

A. Well, t o begin w i t h , t h e r e was a l i n k set up on 

ENMRD's website t o take p u b l i c comment. S h o r t l y a f t e r t h a t , an 

open house was scheduled at the Santa Fe Community College, and 

t h a t i n v o l v e d most of the State agencies t h a t were 

p a r t i c i p a t i n g i n the r e p o r t . 

And what they d i d was each agency had i n f o r m a t i o n on 

the G a l i s t e o Basin t h a t a f f e c t e d each one of those i n d i v i d u a l 

agencies. And a t t h a t time, they were also t a k i n g p u b l i c 

comment. 

Q. I s E x h i b i t 19 a copy o f the w r i t t e n p u b l i c 

comments t h a t were submitted t o the Energy, M i n e r a l s , and 

Nat u r a l Resources Department? 

A. Yes, i t i s . 

Q. And how many comments d i d t h i s agency receive? 

A. ENMRD received 126 comments, but the r e were a 

t o t a l of 671 p u b l i c comments t h a t were submitted throughout the 

process. 
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Q To a l l the p a r t i c i p a t i n g agencies? 

A. To a l l the p a r t i c i p a t i n g agencies, yes. 

Q. Can you t e l l us about the G a l i s t e o Basin Report? 

A. I t was compiled through the p a r t i c i p a t i o n of nine 

State agencies. And w e l l , E x h i b i t No. 20 i s a copy of t h a t 

r e p o r t , and b a s i c a l l y contains a d e s c r i p t i o n of the G a l i s t e o 

Basin process u t i l i z e d i n p r e p a r i n g t h a t r e p o r t and the 

i n d i v i d u a l r e p o r t s from the p a r t i c i p a t i n g agencies. 

Q. Was f u r t h e r a c t i o n taken by the Governor's O f f i c e 

a f t e r the issuance of the G a l i s t e o Basin Report? 

A. Yes. A f t e r t h a t r e p o r t was submitted, the 

Governor's O f f i c e issued a second executive order, t h a t was 

2008-038, and t h a t was extending the moratorium on any o i l and 

gas d r i l l i n g i n Santa Fe County and the G a l i s t e o Basin, and i t 

was issued on J u l y 14, 2008. 

Q. E x h i b i t 21 i s a copy of t h a t executive order? 

A. Yes, i t i s . 

Q. And d i d the order c o n t a i n any d i r e c t i v e s t o the 

State agencies? 

A. Yes, i t d i d . I t extended the moratorium an 

a d d i t i o n a l s i x months t o January 24, 2009, and i t d i r e c t e d the 

n o n - p a r t i c i p a t i n g agencies t o submit a d d i t i o n a l i n f o r m a t i o n i f 

they had any t o supplement the o r i g i n a l r e p o r t . 

Q. Was there a s p e c i f i c d i r e c t i v e t o the OCD? 

A. Yes, the r e was, and t h a t was the O i l Conservation 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Suite 105, Albuquerque, NM 87102 



37 

D i v i s i o n s h a l l i n v e s t i g a t e and begin d r a f t i n g a p p r o p r i a t e r u l e s 

and r e g u l a t i o n s and s t a t u t o r y changes, i n c l u d i n g but not 

l i m i t e d t o , p e r m i t t i n g by area the allowance o f n o t i c e and 

p u b l i c i n p u t f o r a l l a p p l i c a t i o n s f o r p e r m i t s t o d r i l l and the 

adoption of s p e c i a l r u l e s concerning the G a l i s t e o Basin, a l l i n 

an e f f o r t t o p r o t e c t t h i s e c o l o g i c a l l y s e n s i t i v e area. 

Q. Let's t a l k about some of the terms used i n the 

d i r e c t i v e t o the OCD. 

P e r m i t t i n g by area: C u r r e n t l y , are permits t o d r i l l 

reviewed and approved i n d i v i d u a l l y or by area? 

A. They are approved i n d i v i d u a l l y . 

Q. Notice and p u b l i c i n p u t on a p p l i c a t i o n s f o r 

permits t o d r i l l : Under c u r r e n t r u l e s , what n o t i c e i s r e q u i r e d 

f o r an A p p l i c a t i o n f o r Permit t o D r i l l ? 

A. The only n o t i c e r e q u i r e d a t t h i s time under Rule 

19.15.14.9 NMAC, i s i f a w e l l i s t o be d r i l l e d i n corporate 

l i m i t s o f a c i t y , town or v i l l a g e , n o t i c e i s t o be given t o 

t h a t governing body. Notice i s given t o operators of e x i s t i n g 

w e l l s t h a t are going t o be i n the same q u a r t e r / q u a r t e r s e c t i o n 

or n o t i c e w i l l be given t o operators of e x i s t i n g w e l l s i n the 

same spacing or p r o r a t i o n u n i t . 

Q. So i f a proposed w e l l i s t o be d r i l l e d o utside 

the corporate l i m i t s of a c i t y , town or v i l l a g e , the only 

n o t i c e given i s t o other o i l and gas operators? 

A. Yes. 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Suite 105, Albuquerque, NM 87102 



38 

Q. I s E x h i b i t No. 1 a copy of your testimony i n 

w r i t t e n form, i n c l u d i n g more d e t a i l than you have provided t o 

today? 

A. Yes, i t i s . 

Q. Did you work w i t h me i n p r e p a r i n g t h i s w r i t t e n 

testimony? 

A. Yes, I d i d . 

Q. Have you reviewed i t f o r accuracy? 

A. Yes, I d i d . I had two small minor typos on i t 

t h a t I came up w i t h . They're on page 3, and the f i r s t one i s 

on l i n e 74. There i s a P where t h e r e should be an A. And on 

l i n e 75, Ordinance 2007-004 should be 2007-014. 

Q. With those two c o r r e c t i o n s , i s your w r i t t e n 

testimony accurate? 

A. Yes, i t i s . 

Q. And do you adopt i t today under oath? 

A. Yes, I do. 

MS. MACQUESTEN: I move f o r the admission of 

E x h i b i t 1, Mr. Sanchez' w r i t t e n testimony. I also move f o r the 

admission of E x h i b i t s 5 through 21. Those are the e x h i b i t s 

t h a t Mr. Sanchez has described i n h i s testimony today, and they 

are also described i n h i s w r i t t e n testimony. 

CHAIRMAN FESMIRE: I s there any o b j e c t i o n t o the 

admission of E x h i b i t 1 and E x h i b i t s 5 through 21? 

MR. HALL: Mr. Chairman, I don't t h i n k there's been a 
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proper f o u n d a t i o n l a i d f o r many of these e x h i b i t s , but we are 

p a r t i c u l a r l y i n t e r e s t e d i n E x h i b i t s 18, 20 and 21. As i t 

stands now, these are a l l hearsay. 

CHAIRMAN FESMIRE: The Governor's Executive Order? 

MR. HALL: Eighteen, 20 and 21, Executive Order 2008 

f o r the G a l i s t e o Basin Report and Executive Order 2007. 

CHAIRMAN FESMIRE: Ms. MacQuesten, would you l i k e t o 

la y a foundat i o n f o r those e x h i b i t s ? 

MS. MACQUESTEN: Well, I ' d argue t h a t 18 and 21, the 

two executive orders, are not hearsay. They are documents 

provided by the Executive Branch. I f Mr. H a l l i s c o n t e s t i n g 

t h a t some of the content of those orders i s hearsay, t h a t ' s a 

d i f f e r e n t matter. But the orders are not o f f e r e d f o r the t r u t h 

of the matter asserted i n them but f o r the f a c t t h a t they have 

been issued t o us and d i r e c t i n g us t o do c e r t a i n t h i n g s . 

S i m i l a r l y , the G a l i s t e o Basin Report contains a l o t 

of f a c t u a l matters but we are not o f f e r i n g the r e p o r t f o r the 

content of the r e p o r t but f o r -- as evidence of what was 

prepared i n response t o the executive orders and what was used 

to support our d e c i s i o n i n coming forward w i t h the proposed 

r u l e today. 

We are not vouching f o r every statement made i n the 

r e p o r t by a l l the vario u s agencies t h a t submitted i n f o r m a t i o n 

i n i t . 

CHAIRMAN FESMIRE: Okay. Given Ms. MacQuesten's 
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argument, Mr. Sanchez, d i d you compile E x h i b i t 20? 

THE WITNESS: I a s s i s t e d i n t h a t r e p o r t , yes. 

CHAIRMAN FESMIRE: And i t i s a c o m p i l a t i o n of r e p o r t s 

t h a t you have received from the v a r i o u s agencies? 

THE WITNESS: Yes, i t i s . 

COMMISSIONER BAILEY: Did OCD base any of i t s 

recommendations on t h i s r e p o r t and the f a c t u a l i n f o r m a t i o n t h a t 

i s contained w i t h i n i t ? 

THE WITNESS: I n the r e p o r t i t s e l f ? 

COMMISSIONER BAILEY: Yes. 

THE WITNESS: Some of i t was, yes. 

COMMISSIONER BAILEY: So i f t h a t i n f o r m a t i o n i s 

questionable, then the basis f o r your recommendation may be 

questionable; i s t h a t true? 

THE WITNESS: Well, I might have misspoke. What I 

meant was d u r i n g the i n v e s t i g a t i o n , I guess, or the study i n t o 

the G a l i s t e o Basin, some of what I found through our records 

were put i n the r e p o r t as background i n f o r m a t i o n . But a c t u a l 

recommendations w i t h i n the OCD r e p o r t I don't b e l i e v e you 

know, I d i d n ' t make those recommendations, so I r e a l l y can't 

say at t h a t p o i n t , I guess. 

COMMISSIONER BAILEY: Does t h a t mean I should ask the 

other people who w i l l be t e s t i f y i n g ? 

THE WITNESS: That's probably a good statement, yes. 

COMMISSIONER BAILEY: Thank you. 
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MS. MACQUESTEN: Commissioner B a i l e y , i f I could 

address t h a t i n p a r t ? 

We w i l l be l o o k i n g today at two hydrology r e p o r t s 

from the O f f i c e o f the State Engineer, and those r e p o r t s were 

prepared i n response t o the executive order. One of them i s 

the p a r t of t h i s G a l i s t e o Basin r e p o r t . However, we do have a 

witness today who w i l l be t e s t i f y i n g s p e c i f i c a l l y t o t h a t 

matter. 

The r e p o r t was compiled t o -- asking agencies t o 

evaluate t h e i r r u l e s , orders and s t a t u t e s . So yes, we d i d look 

at the r u l e s , orders and s t a t u t e s t h a t those agencies placed i n 

the r e p o r t . To h o l d t h a t we can't do t h a t would be t o say t h a t 

we can't c o n s u l t w i t h other agencies on the matters of law, 

which I j u s t don't t h i n k i s what we're t r y i n g t o do here. 

COMMISSIONER BAILEY: But t h a t ' s not the question. 

The question i s : The p o i n t s of asserted f a c t or opinions t h a t 

are expressed i n those r e p o r t s --

MS. MACQUESTEN: Right. 

COMMISSIONER BAILEY: -- are my areas of concern. 

MS. MACQUESTEN: We are not r e l y i n g on the G a l i s t e o 

Basin Report, the f a c t s asserted i n t h a t r e p o r t today, f o r t h i s 

rule-making t o the ex t e n t we're r e l y i n g on f a c t s we w i l l be 

pr e s e n t i n g today through our witnesses. 

COMMISSIONER BAILEY: A l l r i g h t . Thank you. 

CHAIRMAN FESMIRE: Mr. H a l l , does t h a t s a t i s f y your 
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o b j e c t i o n ? Or would you l i k e t o --

MR. HALL: Mr. Chairman, I don't i n t e n d on spending a 

l o t of time on t h i s . Let's t a l k about 18 and 21, though. 

As I understand counsel's e x p l a n a t i o n , these q u a l i f y 

as an exception t o the hearsay r u l e because they're simply 

government documents. Well, I t h i n k the a p p l i c a b l e r u l e i s 

11.8.03(h), t h a t government documents must be more than j u s t 

government documents. They must be produced pursuant t o a 

s p e c i f i c a l l y p r e s c r i b e d s t a t u t o r y duty. 

I looked at those two e x h i b i t s . S t a t u t o r y basis f o r 

those executive orders i s not set f o r t h on the face of those 

e x h i b i t s . I researched the s t a t u t e . I saw no basis f o r orders 

of t h i s type at a l l . 

So t h a t ' s what I ' d l i k e the Commission t o address. 

What's the s t a t u t o r y basis f o r executive orders i n t h i s case? 

MS. MACQUESTEN: We are not here t o defend the 

executive orders or t o argue about whether they are i n e f f e c t . 

Ms. Foster has also r a i s e d issues about the executive order. 

I f the i n d u s t r y wants t o challenge the executive order and the 

moratorium imposed by the executive order, they can do so i n a 

separate a c t i o n . That should be a mandamus a c t i o n against the 

OCD r e q u i r i n g us t o act on those APDs. We are not here about 

t h a t today. 

What we are here today t o discuss i s whether we 

should adopt some proposed r u l e s . The way we are using 
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executive orders i n t h i s case i s t o e x p l a i n the impetus f o r 

developing these r u l e s . I f you don't want t o admit the a c t u a l 

e x h i b i t s , t h a t ' s f i n e . What we have i s the testimony of 

Mr. Sanchez t h a t the OCD has taken c e r t a i n a c t i o n i n response 

t o a d i r e c t i v e from the e x e c u t i v e . 

As f a r as the hearsay r u l e goes, Mr. H a l l has r a i s e d 

an issue, some very t e c h n i c a l issues, about the hearsay r u l e . 

I would p o i n t out, again, t h i s Commission i s not bound by the 

hearsay r u l e . I t may admit evidence t h a t i t f e e l s i s r e l e v a n t . 

An executive order t e l l i n g the OCD t o look at the 

adoption of r u l e s i s c l e a r l y something r e l e v a n t t o t h i s case, 

and I would ask t h a t they be admitted. However, i f you choose 

not t o admit them, the testimony t h a t we are p r e s e n t i n g i n 

response t o these executive orders and the d i r e c t i v e s i n them 

should remain i n the rec o r d . 

CHAIRMAN FESMIRE: Mr. H a l l , since you p u l l e d out 

your r u l e book, I assume you have f u r t h e r argument? 

MR. HALL: Well, t h i s i s a rule-making proceeding, as 

counsel notes. I agree w i t h t h a t , t h a t the Commission has 

p r e s c r i b e d e v i d e n t i a r y r u l e s i n i t s rule-making, and i t ' s 

o b l i g e d t o make a d e t e r m i n a t i o n about the contents of the 

evidence. 

CHAIRMAN FESMIRE: Mr. H a l l , are you concerned t h a t 

the two executive orders as presented i n the e x h i b i t s might not 

be the executive orders issued by the Governor? 
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MR. HALL: We'd l i k e t o know the a u t h o r i t y f o r them, 

and I t h i n k maybe i t ' s something we could explore w i t h the 

witness on cross-examination. 

CHAIRMAN FESMIRE: Okay. 

MR. HALL: As w e l l as the G a l i s t e o Basin Report. 

CHAIRMAN FESMIRE: With t h a t , I ' l l o v e r r u l e the 

o b j e c t i o n , and w e ' l l go ahead and ask Ms. Foster i f she has any 

concerns. 

MS. FOSTER: Thank you, Mr. Commissioner. I have an 

o b j e c t i o n t o a d m i t t i n g the G a l i s t e o Basin Report, E x h i b i t 20, 

as w e l l as No. 18, which i s the comments rec e i v e d by the Energy 

and M i n e r a l Department. 

Again, those s t a r t i n g w i t h E x h i b i t 19, t h a t e x h i b i t 

i s c l e a r l y hearsay. I would also note t h a t t h i s i s the 

co m p i l a t i o n of the comments t h a t were received. And f r a n k l y , 

t h ere are q u i t e a few mistakes i n t h a t c o m p i l a t i o n . There i s 

some r e p e t i t i v e n e s s . Some comments are i n c l u d e d t h r e e or fo u r 

times i n t h a t c o m p i l a t i o n . Some comments do not in c l u d e the 

author's name. 

And, you know, l o o k i n g at the basis of those 

comments, those comments were issued i n response t o the 

Governor's Executive Order and the p u b l i c meetings t h a t you had 

concerning the G a l i s t e o Basin. And f r a n k l y , those comments 

concern only the G a l i s t e o Basin and not the r e s t of Santa Fe 

County. I don't know i f they're a p p r o p r i a t e f o r t h i s 
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proceeding. 

This Commission should be c o n s i d e r i n g p u b l i c comments 

t h a t are submitted pursuant t o t h i s rule-making proceeding t h a t 

Ms. MacQuesten s t a t e s there was a l e n g t h y -- more than 20-day 

p u b l i c comment p e r i o d . And I don't know i f she's received any 

p u b l i c comment. I t h i n k I saw some t h a t were posted on your 

website, and those are the ones t h a t are r e l e v a n t t o t h i s 

s p e c i f i c rule-making. 

These comments i n E x h i b i t 19 are j u s t very 

g e n e r a l i z e d comments i n response t o p u b l i c meetings you had 

concerning d i s c u s s i n g the issue of a p o t e n t i a l r u l e or concerns 

around the G a l i s t e o Basin issue. So I would o b j e c t t o 

s u b m i t t i n g those as p a r t of the re c o r d i n t h i s case. 

I a l s o would submit t h a t the r e p o r t on the G a l i s t e o 

Basin contains a l o t o f hearsay evidence. And although Ms. 

MacQuesten s t a t e s t h a t she i s not p u t t i n g i t i n the record f o r 

the t r u t h of the matter asserted, i f t h a t i s the case and we 

are here before your Commission -- and she also has witnesses 

from the O f f i c e o f the State Engineer -- then I don't know why 

the r e p o r t needs t o come i n at a l l . 

The testimony of the witness i s t h a t he was d i r e c t e d 

t o do t h i s rule-making as a r e s u l t o f the Governor's Executive 

Orders and the G a l i s t e o Basin Report, but the statements t h a t 

are made i n the G a l i s t e o Basin Report are not v e r i f i a b l e . And, 

i n f a c t , i n the f i n a l r u l e , I would submit t h a t there i s a 
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p r o v i s i o n i n there t a l k i n g about c u l t u r a l resources and the 

r e s p o n s i b i l i t y of an operator t o p r o t e c t c u l t u r a l resources. 

And the statement i n the OCD r e p o r t , i n the G a l i s t e o Basin 

p o r t i o n , i s a d i r e c t copy o f the statement t h a t was made by the 

C u l t u r a l A f f a i r s Department. 

So there was i n f l u e n c e from other departments on t h i s 

f i n a l r u l e , I would submit. So e i t h e r those p a r t s of the r u l e 

have t o come out, and I would submit t h a t we need t o see those 

witnesses. And statements from the C u l t u r a l A f f a i r s Department 

i n the G a l i s t e o Basin should not be s u f f i c i e n t evidence or 

science or f a c t u a l f i n d i n g s f o r you as a Commission t o r e l y 

upon. 

CHAIRMAN FESMIRE: Given the arguments t h a t 

Ms. MacQuesten has made t h a t they are not being presented as 

ass e r t i o n s of f a c t , I'm going t o go ahead and o v e r r u l e the 

o b j e c t i o n s t o E x h i b i t s 18, 19, 20 and 21 and admit E x h i b i t 1 

and E x h i b i t s 5 through 21. 

Ms. MacQuesten? 

MS. MACQUESTEN: I have no f u r t h e r questions of 

Mr. Sanchez. 

CHAIRMAN FESMIRE: Mr. Hall? 

MR. HALL: Thank you, Mr. Chairman. 

CROSS-EXAMINATION 

BY MR. HALL: 

Q. Mr. Sanchez, I understand you are appearing today 
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1 as a f a c t witness; i s t h a t c o r r e c t ? 

2 A. Yes, s i r . 

3 Q. Is i t accurate t o say t h a t you were the p r o j e c t 

4 manager f o r the D i v i s i o n f o r t h i s rule-making proceeding? 

5 A. For the one c u r r e n t l y ? 

6 Q. Yes, s i r . 

7 A. To some e x t e n t . I helped w i t h compliance, 

8 comp i l i n g some i n f o r m a t i o n , but I was not the main focus i n the 

9 a c t u a l w r i t i n g of the r u l e . 

10 Q. Were you i n v o l v e d i n l a y i n g out the process f o r 

11 w r i t i n g the r u l e and the events l e a d i n g up t o t h i s hearing? 

12 A. Other than g a t h e r i n g i n f o r m a t i o n from the other 

13 agencies t h a t were i n v o l v e d i n the o r i g i n a l e x e cutive order, 

14 no. 

15 Q. Okay. Who l e d the e f f o r t f o r t h i s rule-making i n 

16 the D i v i s i o n ? Who was t h a t ? 

17 A. I'm not r e a l l y sure who a c t u a l l y i n i t i a t e d the 

18 rule-making. I wasn't i n v o l v e d i n t h a t p a r t o f i t . I j u s t 

19 came i n as i t was being processed. 

20 Q. I n the course of pr e p a r i n g f o r t h i s rule-making, 

21 d i d the D i v i s i o n s t a f f discuss employing a stakeholder i n the 

22 process at a l l ? 

23 A. Not t h a t I'm aware of, no. 

24 Q. Are you s a t i s f i e d w i t h the process t h a t was used 

25 here? 
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1 A. Personally, yes. 

2 Q. Okay. Do you know i f the D i v i s i o n made any 

3 e f f o r t s t o communicate w i t h Tecton Energy or any other operator 

4 i n Santa Fe County? 

5 A. Not t h a t I'm aware of, no. 

6 Q - Do you know why not? 

7 A. I b e l i e v e t h a t from the Executive Order 2008-03, 

8 we were given s p e c i f i c d i r e c t i o n on t h a t and we f o l l o w e d t h a t 

9 d i r e c t i o n and I don't b e l i e v e we veered from t h a t . 

10 Q. A l l r i g h t . You viewed the executive order as a 

11 d i r e c t i v e not to communicate w i t h operators? 

12 A. No, I d i d n ' t read i t as t h a t , but I d i d n ' t read 

13 i t as an e s s e n t i a l , e i t h e r , f o r us t o do t h a t . 

14 Q. Do you know, Mr. Sanchez, does the D i v i s i o n plan 

15 on p r e s e n t i n g a witness who w i l l p rovide testimony or evidence 

16 t h a t the proposed r u l e w i l l prevent waste or p r o t e c t 

17 c o r r e l a t i v e r i g h t s ? 

18 A. Yes, we do have a witness f o r t h a t . 

19 Q. Who w i l l t h a t be? 

20 A. I b e l i e v e i t ' s going t o be Mr. Brad Jones. 

21 Q. Okay. Can you t e l l us how the boundary areas of 

22 the rule-making area were determined? 

23 A. The boundaries were determined by the O f f i c e o f 

24 the State Engineer, and t h a t i s the G a l i s t e o surface water 

25 drainage basin f o r the boundary. 
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Q. I see. And the area i n c l u d e s State, f e d e r a l and 

t r i b a l lands; i s t h a t c o r r e c t ? 

A. Yes, I b e l i e v e i t does. 

Q. I s i t the D i v i s i o n ' s view t h a t the requirements 

i n t o the new r u l e would apply f o r permits t o d r i l l on State, 

f e d e r a l and t r i b a l lands? 

A. I b e l i e v e i t covers e v e r y t h i n g , yes. 

Q. Did you have any hand i n d r a f t i n g those 

p r o v i s i o n s o f the r u l e t h a t set f o r t h the procedures f o r making 

a p p l i c a t i o n , t i m i n g of n o t i c e , and the conduct of hearings? 

Were you i n v o l v e d i n t h a t a t a l l ? 

A. No. 

Q. Do you have a witness t h a t could e x p l a i n t h a t 

process t o us? 

A. I'm not sure i f one of our witnesses has gone 

through t h a t process or not. I'm not sure. 

Q. I n the course of the D i v i s i o n ' s p l a n n i n g and 

d r a f t i n g of the r u l e , was any c o n s i d e r a t i o n given a t a l l t o the 

cost of compliance? 

A. I do not know t h a t . 

Q. Okay. Are you the a p p r o p r i a t e witness t o e x p l a i n 

to us how we convert an approved permit f o r an e x p l o r a t i o n 

development area t o a pool order, s p e c i a l pool order? 

A. No, I'm not. 

Q. Okay. Do you have another witness t h a t w i l l 
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address t h a t ? 

A. I b e l i e v e Mr. W i l l Jones w i l l be able t o address. 

MR. HALL: No f u r t h e r questions, Mr. Chairman. 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: Yes, thank you. 

CROSS-EXAMINATION 

BY MS. FOSTER: 

Q. Good morning, Mr. Sanchez. 

A. Good morning. 

Q. I ' d l i k e you t o look a t E x h i b i t 13, i f p o s s i b l e . 

I b e l i e v e i n your d i r e c t testimony you s t a t e d t h a t i t was the 

O f f i c e of the State Engineer t h a t set the boundaries f o r the 

Gal i s t e o Basin? 

A. Yes. 

Q. And are those boundaries based on -- i f you look 

at t h i s map, there's G a l i s t e o Creek, which i s over here and the 

Ga l i s t e o River which i s the one t h a t goes r i g h t through the 

middle of the boundary, c o r r e c t ? 

A. Yes. 

Q. Do you know i f they set -- which G a l i s t e o 

t r i b u t a r y d i d they set t h e i r basin to? 

A. I do not know the answer t o t h a t question. 

Q. Okay. I f I could r e f e r you t o E x h i b i t 20. The 

se c t i o n t h a t ' s p a r t of the O f f i c e of the State Engineer, which 

I b e l i e v e i s on page 3 6 and goes through page 46. Are you 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Su i t e 105, Albuquerque, NM 87102 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

51 

f a m i l i a r w i t h t h i s s e c t i o n of the report? 

A. I reviewed i t when i t was submitted, yes. 

Q. Okay. And do they t a l k about the G a l i s t e o Basin? 

A. Yes, they do. 

Q. Okay. And the j u r i s d i c t i o n of the O f f i c e of the 

State Engineer i s b a s i c a l l y f o r d e c l a r a t i o n of the basin; i s 

t h a t c o r r e c t ? 

A. I b e l i e v e t h a t t o be t r u e , yes. 

Q. So they would be the one, l i k e you s a i d before, 

t h a t would declare t h i s basin --

A. Yes. 

Q. based on a t r i b u t a r y ? 

A. I'm not sure how they based i t on. I don't have 

t h a t i n f o r m a t i o n . 

Q. Okay. And i f you could j u s t g i v e me one moment. 

Looking on page 37, the second paragraph, i f you 

could j u s t read t h a t paragraph s t a r t i n g w i t h the G a l i s t e o Basin 

watershed? 

A. "The G a l i s t e o Basin watershed l i e s i n the c e n t r a l 

p o r t i o n of Santa Fe County about 18 miles south of Santa Fe, 

New Mexico (Figure 1 ) . The watershed covers an area of 

approximately 730 square mi l e s and i s a sub-basin w i t h i n the 

Rio Grande Basin. I t i s also p a r t of the Rio Grand Underground 

Water Basin as administered by the O f f i c e of the State Engineer 

(OSE). G a l i s t e o Creek i s the primary surface water f e a t u r e 
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w i t h i n the basin; i t flows from the southern end of the Sangre 

de C r i s t o Mountains t o the Rio Grande near Santo Domingo 

Pueblo. The e l e v a t i o n of the watershed ranges from 10,500 t o 

5,200 f e e t . " 

Q. Thank you. Now, l o o k i n g at page 43, the second 

paragraph down t h e r e , i f you could j u s t read t h a t t o y o u r s e l f 

and t e l l me which p o r t i o n o f the basin i s a c t u a l l y declared by 

the State Engineer. 

MS. MACQUESTEN: Excuse me, Mr. Chairman. I have t o 

o b j e c t . Ms. Foster i s cross-examining an OCD witness on a 

r e p o r t prepared by a d i f f e r e n t agency and asking him t o 

i n t e r p r e t i t . We do have someone coming from the O f f i c e of the 

State Engineer today t o discuss these matters. 

CHAIRMAN FESMIRE: That having been s a i d , Ms. Foster, 

you probably can get a b e t t e r response from Mr. Morrison. But 

since we d i d admit t h i s , we w i l l a l l o w the l i n e of q u e s t i o n i n g . 

MS. MACQUESTEN: I f I could p o i n t out, though, we're 

a d m i t t i n g i t as background i n f o r m a t i o n , but t h i s i s what was 

done as a r e s u l t of a c o l l a b o r a t i v e e f f o r t . Again, we are not 

vouching f o r any p a r t i c u l a r i n f o r m a t i o n i n t h i s . As Ms. Foster 

and Mr. H a l l have p o i n t e d out, we need t o present evidence of 

our own i n t h i s case, and we're prepared t o do so. But we are 

not prepared t o walk through the G a l i s t e o Basin Report and be 

questioned on every other agency's conclusions and 

recommendations. 
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MS. FOSTER: I f I may respond t o t h a t , Mr. Chairman? 

Since t h i s r e p o r t was admitted i n t o evidence, and Mr. Sanchez 

i s the witness concerning t h a t piece of evidence, i t would be 

my understanding t h a t he would be knowledgeable of a t l e a s t 

what the r e p o r t s t a t e s . 

And he d i d s t a t e i n h i s testimony t h a t t h i s s p e c i a l 

r u l e i s based on the i n f o r m a t i o n or recommendations made by the 

other agencies. So t h e r e f o r e , I would l i k e t o be able t o 

explore what he, as an OCD r e p r e s e n t a t i v e , what h i s 

understanding i s of the recommendations made by the other 

agencies, which i s the basis of t h i s r u l e . 

CHAIRMAN FESMIRE: Why don't you l i m i t the questions, 

then t o what h i s understanding i s . 

MS. FOSTER: Okay. This l i n e of q u e s t i o n i n g t h a t I'm 

t r y i n g t o f o l l o w r i g h t now i s concerning the a c t u a l geologic 

basis f o r t h i s b a s in. 

CHAIRMAN FESMIRE: And you understand t h a t the OCD 

has a h y d r o l o g i s t here t o address those issues, and t h a t 

Mr. Sanchez may not be the one t o answer the q u e s t i o n . But 

since we d i d admit i t , I ' l l a l l o w you t o go over i t w i t h him. 

MS. FOSTER: Thank you. 

Q. (By Ms. F o s t e r ) : So d i d you have a change d u r i n g 

t h a t c o l l o q u y t o review t h a t paragraph on page 43? 

A. No, I d i d n ' t . Could you please repeat which 

paragraph you want me t o read. 
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Q. I'm s o r r y . I t ' s the paragraph t h a t begins w i t h 

"Regulation of Water Associated" --

CHAIRMAN FESMIRE: Ms. Foster, before we go any 

f u r t h e r , counsel has advised me of something t h a t I d i d n ' t do. 

But, you know, t h i s was not admitted f o r the t r u t h of the 

f a c t s . I t was admitted p u r e l y as background. 

MS. FOSTER: And again, Mr. Commissioner, I would 

make the arguments t h a t yes, i t was admitted f o r background --

CHAIRMAN FESMIRE: I t was admitted f o r background, 

and we do have an expert here t h a t can t e s t i f y t o t h a t . I w i l l 

a l l o w you t o make your p o i n t w i t h Mr. Sanchez, but please make 

i t q u i c k l y . 

MS. FOSTER: Okay. I would ask him, then, t o read 

t h a t paragraph -- which I b e l i e v e he i s doing r i g h t now -- s i r , 

and ask him which water t r i b u t a r y i s a c t u a l l y declared by the 

O f f i c e of the State Engineer concerning the G a l i s t e o area. 

THE WITNESS: By j u s t reading the two paragraphs, I 

don't have the background t o go ahead and determine what they 

were t y i n g t o come out w i t h here, and I wouldn't be comfortable 

t r y i n g t o t r a n s l a t e t h a t f o r you. 

Q. (By Ms. F o s t e r ) : This paragraph t a l k s about the 

Gal i s t e o Creek t r i b u t a r y , c o r r e c t ? 

A. I t seems t o me, yes. 

Q. And i t was declared by the State Engineer, i t 

s t a t e s here, i n 1970? 
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1 A. Yes . 

2 Q- Thank you. I have no f u r t h e r questions on t h a t 

3 issue. 

4 Okay. Looking at some of the other e x h i b i t s t h a t 

5 came i n from you, Mr. Sanchez, l e t ' s t a l k about Tecton Energy, 

6 LLC, which I b e l i e v e i s the basis f o r E x h i b i t s 9 through 11. 

7 A. Okay. 

8 Q- Are we on the same page? 

9 A. Okay. 

10 Q. When were the E x h i b i t s 9, 10, 11 -- are three APD 

11 a p p l i c a t i o n s submitted by Tecton Energy; i s t h a t c o r r e c t ? 

12 A. Yes. They were received by the OCD on 

13 December 13, 2007 . 

14 Q. December 13, 2007. Are you f a m i l i a r w i t h the P i t 

15 Rule proceedings t h a t t h i s D i v i s i o n had t h i s time l a s t year? 

16 A. Yes, I am. 

17 Q. And were we not i n hearing d u r i n g the month of 

18 December of 2007 on the P i t Rule? 

19 A. During t h a t time, I'm not even sure e x a c t l y what 

20 dates they were. I t ' s been awhile. But yeah, i n December. 

21 Q. So these APD a p p l i c a t i o n s were b a s i c a l l y 

22 submitted d u r i n g the time frame t h a t the P i t Rule we being 

23 considered by the Commission. Would t h a t be a f a i r statement 

24 to make? 

25 A. Yes . 
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Q. Now, l o o k i n g s p e c i f i c a l l y a t E x h i b i t 9, i n the 

APD a p p l i c a t i o n , d i d Tecton s p e c i f y what type of water system 

they intended t o use? 

A. I haven't reviewed the APDs. I don't review them 

when they come i n . They went t o the d i s t r i c t s u p e rvisor t o 

review, so I'm not r e a l l y sure what they were proposing. 

Q. So you're not f a m i l i a r w i t h t h i s r e p o r t a t a l l ? 

A. No, not w i t h i n the APD, i t s e l f , no. 

Q. But d i d you not provi d e found a t i o n f o r t h i s 

r e p o r t ? 

A. I t e s t i f i e d t h a t they d i d indeed have three APDs 

submitted t o the OCD. That was i t . Not the content of those 

APDs . 

Q. And what i s your t i t l e at the OCD? 

A. Compliance and enforcement manager. 

Q. And as a compliance and enforcement manager, are 

you f a m i l i a r w i t h A p p l i c a t i o n s f o r Permit t o D r i l l ? 

A. I'm f a m i l i a r w i t h them, yes. 

Q. Okay. Well, then I would ask you t o look at 

E x h i b i t 9 and t e l l me i f you can t e l l from E x h i b i t 9 what type 

of water system Tecton was proposing t o use? 

MS. MACQUESTEN: Mr. Chairman, perhaps i f Ms. Foster 

could c l a r i f y what she means by water system. I s she t a l k i n g 

about how t o deal w i t h waste? I s she t a l k i n g about the 

d r i l l i n g method? I'm not sure. 
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CHAIRMAN FESMIRE: Ms. Foster, could you c l a r i f y your 

question, please? 

MS. FOSTER: C e r t a i n l y . 

Q. (By Mr. H a l l ) : Mr. Sanchez, d i r e c t i n g you 

towards the middle of the a p p l i c a t i o n , t h e r e i s a box t h a t i s 

e n t i t l e d " p i t " and then you have " l i n e r . " The operator i s 

r e q u i r e d t o check o f f what type of l i n e r , what type of system, 

he's i n t e n d i n g t o use and what type of d r i l l i n g method. Do you 

see t h a t box? 

A. Yes. 

Q. Okay. And i s t h e r e a box checked i n th e r e t h a t 

s t a t e s "freshwater"? 

A. Yes, there i s . 

Q. He was i n t e n d i n g t o use -- what, you as an OCD 

employee, would you i n t e r p r e t t h a t as what, i f t h a t box i s 

checked? 

A. Use of freshwater d u r i n g d r i l l i n g . 

Q. Fresh water d r i l l i n g system? Okay. And then 

also i n t h a t box there's another X mark. What does t h a t 

i n d i c a t e ? Further t o the l e f t ? 

A. To the l e f t , closed loop system. 

Q. So t h i s operator was i n t e n d i n g t o use a closed 

loop system using freshwater -- according t o t h i s a p p l i c a t i o n . 

A. According t o t h i s a p p l i c a t i o n , yes. 

Q. Okay. And then l o o k i n g at the n a r r a t i v e s e c t i o n 
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below, does t h i s operator s t a t e what type of surface he's 

i n t e n d i n g t o impact or where h i s d r i l l pad w i l l be? 

A. The same d r i l l pad as the Black F e r r e l l #001, i f 

t h a t ' s what you're t a l k i n g about. 

Q. Yes. So he's -- again, as an OCD employee -- I 

don't want t o put words i n your mouth -- what does t h a t mean t o 

you concerning surface disturbance? 

A. That i t would be minimal. I t would be kept t o 

the o r i g i n a l w e l l pad of the Black F e r r e l l #001. 

Q. Okay. Thank you. Now, you s t a t e d i n your d i r e c t 

testimony t h a t you b e l i e v e t h a t t h i s r u l e w i l l impact 

operations on State, f e d e r a l and p r i v a t e lands; i s t h a t 

c o r r e c t ? 

A. Yes. 

Q. Now, i s there any BLM surface w i t h i n t h i s area 

t h a t we're t a l k i n g about which would be the e n t i r e t y of Santa 

Fe County and those two l i t t l e p o r t i o n s of Sandoval County and 

San Miguel County? 

A. I don't r e c a l l , but I do b e l i e v e t h e r e i s a very 

small s e c t i o n of BLM land i n t h e r e , but su b j e c t t o check, yes. 

Q. So you're not c e r t a i n ? 

A. Not c e r t a i n , no. 

Q. Do you b e l i e v e there's some? 

A. I b e l i e v e i f t h e r e i s , i t ' s a very small piece. 

Q. And i s there any State t r u s t lands there? 
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A. I'm not aware of t h a t . 

Q. And are you aware of Pub l i c Law 108-208, which 

was c i t e d i n the G a l i s t e o Basin Report? 

A. No. Not o f f the top of my head, no. 

Q. Okay. Looking at E x h i b i t 20 of the Ga l i s t e o 

Basin Report, you s t a t e d t h a t you were re s p o n s i b l e f o r 

compiling or p a r t i c i p a t i n g i n compiling t h i s r e p o r t ? 

A. Yes. 

Q. And which agency, i f you know, wrote the 

i n t r o d u c t o r y section? 

A. The O i l Conservation D i v i s i o n d i d . 

Q. Sorry? 

A. We d i d , the O i l Conservation D i v i s i o n . 

Q. Okay. Looking at page 3 of the document, which 

b a s i c a l l y gives you some background on the G a l i s t e o Basin 

Report, does i t not c i t e t o the G a l i s t e o Basin A r c h e o l o g i c a l 

S i t e P r o t e c t i o n Act, which i s f e d e r a l law? 

A. Yes. I t does. 

Q. Have you reviewed t h a t law? 

A. No, not p e r s o n a l l y , no. 

Q. I s the r e any p r o v i s i o n i n the law t h a t s t a t e s 

t h a t , you know, BLM might not have t o be able t o operate i n the 

Ga l i s t e o Basin? 

A. I haven't reviewed i t , so I wouldn't know t h a t . 

Q. With t h i s r u l e , i s your D i v i s i o n i n t e n d i n g t o 
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p r o h i b i t or l i m i t the BLM or an operator w i t h BLM r i g h t s f o r 

them t o use those r i g h t s ? 

A. Not t h a t I'm aware o f . 

Q. So then how -- i f there's a d i f f e r e n c e i n BLM 

r u l e s concerning the surface and the a b i l i t y t o d r i l l from t h i s 

r u l e , how would the D i v i s i o n r e s o l v e t h a t problem? 

A. We u s u a l l y work w e l l w i t h the BLM and i n 

co n j u n c t i o n w i t h the BLM on c e r t a i n issues, and we would 

probably do the same on t h i s case. 

Q. I s there an MOU, or Memorandum of Understanding, 

between you and the BLM concerning the d r i l l i n g f o r gas and o i l 

i n the G a l i s t e o Basin? 

A. No, we don't have an o f f i c i a l MOU. We j u s t have 

a good working r a p p o r t . 

Q. And i s the r e an MOU or understanding concerning 

operations i n Santa Fe County? 

A. No. 

Q. The p u b l i c law, which was c i t e d i n the G a l i s t e o 

Basin Report, Public Law 108-208, again, the A r c h e o l o g i c a l S i t e 

P r o t e c t i o n Act -- again, you haven't reviewed i t , c o r r e c t ? 

A. No. 

Q. So you're not aware of the s u b j e c t matter of t h a t 

act? 

A. Not o f f the top of my head, no, ma'am. 

Q. Did you review any c u l t u r a l resources issues 
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1 concerning p r e p a r i n g t h i s r u l e ? 

2 A. No. 

3 Q. You p e r s o n a l l y d i d not consider any c u l t u r a l 

4 resources ? 

5 A. No, not myself, p e r s o n a l l y . 

6 Q. A l l r i g h t . Now, I t h i n k I might have been 

7 w r i t i n g notes when you were t a l k i n g about i t e a r l i e r . Did you 

8 a c t u a l l y help d r a f t t h i s r u l e ? 

9 A. No. 

10 Q. So I reserve t h a t question f o r another witness. 

11 Are you f a m i l i a r w i t h the State H i s t o r i c P r e s e r v a t i o n O f f i c e ? 

12 A. Yes, t o some e x t e n t . 

13 Q • And since you're f a m i l i a r w i t h them, do you know 

14 what t h e i r r e s p o n s i b i l i t i e s i n c l u d e or ge n e r a l l y ? 

15 A. Yes, t h a t they e x i s t . I don't know what they're 

16 charged w i t h , no I don't. 

17 Q. So i t ' s j u s t another government agency? 

18 A. P r e t t y much, yes. 

19 Q. Okay. Now, do you know i f Tecton Energy had any 

20 p u b l i c meetings? 

21 A. I b e l i e v e they had maybe one, two, p u b l i c 

22 meetings, but I d i d n ' t a t t e n d them. I don't know when they 

23 were h e l d . But I do b e l i e v e they were at one or two of the 

24 p u b l i c meetings. 

25 Q. And do you know, of these three APD a p p l i c a t i o n s , 
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what type of surface ownership t h e r e i s i n these three cases? 

A. No, I don't. 

Q. And i s there a witness t h a t I could ask th a t ? 

A. I'm not sure. The person who would have been 

reviewing these i s not a witness. So I'm not sure. Maybe --

W i l l Jones i s f a i r l y f a m i l i a r w i t h t h a t process. 

Q. Okay. So I could ask him. 

A. So he may be able t o answer. But I don't know i f 

he could f o r sure, but he may be able t o answer f o r you. 

Q. Looking at E x h i b i t 18, the Governor's Executive 

Order, t h a t ' s Executive Order 1008 -- i s i t 14? 

A. No. I t ' s 2008-004. 

Q. 004. Do you know when t h a t was signed? 

A. On January 24th, 2008. 

Q. Okay. And what's the date today? 

A. December l l t h , 2008. 

Q. Okay. And has i t been more than s i x months since 

the execution of t h i s executive order? 

A. Yes, i t has. 

Q. Was the r e a subsequent executive order issued by 

the executive? 

A. Yes, there was, 2008-038. 

Q. And t h a t would be E x h i b i t No. 14? 

A. I b e l i e v e t h a t ' s E x h i b i t No. 21. 

Q. 21, s o r r y . And do you know when t h a t was issued? 
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A. J u l y 14th, 2008. 

Q. Now, are you f a m i l i a r w i t h which -- why the 

Governor decided t o a c t u a l l y issue t h i s executive order and 

d i r e c t the D i v i s i o n t o do what i t had t o do? 

CHAIRMAN FESMIRE: Mr. Foster, l e t ' s c l a r i f y : You're 

asking him t o read the Governor's mind? 

MS. FOSTER: As w e l l as he can, Mr. Chairman. 

CHAIRMAN FESMIRE: No, ma'am, I b e l i e v e would be the 

proper answer. 

THE WITNESS: No, ma'am. I'm not aware of why he 

issued these orders. 

Q. (By Ms. F o s t e r ) : Are you f a m i l i a r w i t h the 

executive order t h a t granted you the a u t h o r i t y t o do t h i s ? 

A. Yes, I am. 

Q. And was there any use of p o l i c e powers or was 

there an emergency s e c t i o n i n t h i s executive order issued by 

the Governor? 

A. I d i d n ' t get i n t o i t t h a t much. I saw what i t 

was; i t was meant t o be our charge, and t h a t ' s what I took i n . 

I d i d n ' t read and t r y t o analyze the e n t i r e executive order. 

Q. Okay. Would you l i k e me t o have you read i t now 

and see i f th e r e i s anything p e r t a i n i n g t o p o l i c e powers i n 

there? 

A. No, not r e a l l y . 

Q. Now, you're a D i v i s i o n manager, d i d you say? 
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A. Compliance and enforcement manager. 

Q. And as a compliance and enforcement manager, the 

O i l and Gas Act i s your primary s t a t u t o r y r e s p o n s i b i l i t y ; i s 

t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. And i s t h e r e another agency t h a t you might r e p o r t 

t o or be responsible t o f o r the a d m i n i s t r a t i o n of t h e i r rules? 

A. No. 

Q. Are you a c o n s t i t u e n t agency of another agency? 

A. Oh, we're a d i v i s i o n of the Energy, Minerals, and 

Na t u r a l Resources Department, yes. 

Q. Are you a c o n s t i t u e n t agency of the Water Q u a l i t y 

C o n t r o l Commission? 

A. I'm not sure about the Water Q u a l i t y -- I know 

t h a t we have a c e r t a i n r e s p o n s i b i l i t y w i t h t h a t , but I'm not 

i n v o l v e d i n the Water E q u a l i t y C o n t r o l Commission. 

Q. Okay. So then you wouldn't be f a m i l i a r w i t h how 

i t i s t h a t you have p r o t e c t i o n over groundwater 

r e s p o n s i b i l i t i e s ? 

A. Not through t h a t a c t , no. 

Q. Okay. 

MS. FOSTER: I have no f u r t h e r questions of t h i s 

witness. 

CHAIRMAN FESMIRE: Ms. MacQuesten, any r e d i r e c t ? 

MS. MACQUESTEN: Yes. 
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REDIRECT EXAMINATION 

BY MS. MACQUESTEN: 

Q. Mr. Sanchez, i s the OCD p a r t of Energy, M i n e r a l s , 

and N a t u r a l Resources Department? 

A. Yes, we are. 

Q. I s t h a t department an executive agency? 

A. Yes, i t i s . 

Q. And i s t h a t , as an executive agency, i s i t 

charged w i t h c a r r y i n g out the order of the executive c o n s i s t e n t 

w i t h s t a t u t o r y a u t h o r i t y ? 

A. Yes. 

Q. I f i t ' s t r u e t h a t the executive order has 

expi r e d , as Ms. Foster i n d i c a t e s , i s there any i n d i c a t i o n t o 

you t h a t the w i l l of the executive has changed? 

A. No. 

Q. Ms. Foster also asked you questions about the APD 

t h a t would had been f i l e d by Tecton Energy, and s p e c i f i c a l l y 

asked you about the use of the e x i s t i n g d r i l l i n g pad. And I 

b e l i e v e you responded t h a t t h a t showed an i n t e n t t o minimize 

the surface impact of t h a t d r i l l i n g . I s t h a t accurate? 

A. Yes. That's what I b e l i e v e , yes. 

Q. When you are t a l k i n g about m i n i m i z i n g the surface 

impact, you would be l i m i t e d t o what the APD addresses, which 

i s where the w e l l s i t e i s t o be l o c a t e d ; i s t h a t r i g h t ? 

A. Yes. 
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Q. So d i d the APD address 

w e l l ; i s t h a t r i g h t ? 

A. Each APD, yes. 

i t was l i m i t e d t o one 

Q. Each APD only addresses the s i t i n g of t h a t one 

well? 

A. Yes. 

Q. So i t doesn't address any r e l a t e d f a c i l i t i e s t h a t 

might be needed -- associated w i t h the d r i l l i n g of t h a t w e l l ? 

A. No, i t does not. 

Q. Gathering l i n e s , f o r example? 

A. No. 

Q. Does i t discuss the t r a n s p o r t a t i o n of any product 

t h a t ' s produced from t h a t w e l l and the impact t h a t could r e s u l t 

from t h a t ? 

A. Not t h a t I saw, no. 

Q. Does i t address where any waste w i l l be taken as 

a r e s u l t of the d r i l l i n g and p r o d u c t i o n operations? 

A. No. 

Q. Does i t address what w i l l be done w i t h the 

produced water t h a t i s handled as a r e s u l t of t h a t d r i l l i n g 

operation? 

A. No. 

Q. So when you're l o o k i n g at the APD, and you're 

t a l k i n g about t h i s APD represents an attempt t o minimize 

surface impact, you have a very l i m i t e d issue t h a t you're 
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addressing; i s t h a t r i g h t -- j u s t the d r i l l i n g of t h a t 

p a r t i c u l a r w e l l s i t e ? 

A. Yes. 

MS. MACQUESTEN: That's a l l I have. Thank you. 

CHAIRMAN FESMIRE: Mr. H a l l , a n y t h i n g on t h a t 

subject? 

RECROSS-EXAMINATION 

BY MR. HALL: 

Q. Ms. MacQuesten asked you about E x h i b i t s 18 and 

21, the executive orders. You've reviewed those p r i o r t o t h i s 

hearing. Can you p o i n t t o any p r o v i s i o n on those executive 

orders t h a t i n d i c a t e s the s t a t u t o r y a u t h o r i t y f o r the Governor 

t o issue them? 

A. Like I sa i d , I d i d n ' t analyze them t o t h a t 

e x t e n t . I looked at the p o r t i o n s t h a t were r e l e v a n t t o t h i s 

D i v i s i o n and the t i m i n g . 

Q. Do you agree w i t h your counsel's statement t h a t 

the D i v i s i o n i s not r e l y i n g on the G a l i s t e o Basin Report as a 

f a c t u a l basis f o r t h i s rule-making today? 

A. Yes, I do. 

Q. Who wrote the G a l i s t e o Basin Report? 

A. I t was a co m p i l a t i o n o f nine va r i o u s agencies. 

Each one of them created an i n d i v i d u a l r e p o r t based on what 

they came w i t h up w i t h . Those were t u r n e d i n and submitted t o 

me and put t o g e t h e r t o submit t o the Governor's O f f i c e . 
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Q. Who wrote the s e c t i o n f o r the Energy and Minerals 

Department? 

A. Wow. I t ' s been awhile. I don't remember e x a c t l y 

who -- there were m u l t i p l e s t a f f members t h a t helped put t h a t 

t o g e t h e r . 

Q. Can you t e l l us t h e i r names? 

A. Not r i g h t o f fhand. 

Q. Were you i n v o l v e d at a l l ? 

A. Yes. Part of the i n t r o d u c t i o n and the background 

I wrote. But the a c t u a l -- of the r e p o r t i t s e l f -- but the 

se c t i o n from Energy, Minerals and N a t u r a l Resources Department, 

I d i d not have any p a r t i n t h a t s e c t i o n o f the r e p o r t . 

Q. You don't know who else i n the D i v i s i o n or the 

department t h a t might have w r i t t e n t h a t p o r t i o n of the rep o r t ? 

A. I t was mainly i n d i v i d u a l s w i t h i n the 

Environmental Bureau, so i t could have been any one of the 

seven s t a f f members i n the Environmental Bureau. 

Q. Do you know i f Mr. Jones c o n t r i b u t e d t o i t ? Mr. 

Brad Jones? 

A. I'm sure he might have had something t o do w i t h 

i t . Like I s a i d , t h e r e was a number of people i n v o l v e d i n i t , 

and at the time, I d i d n ' t t r a c k everyone who was working on 

t h a t p r o j e c t . 

Q. Okay. You j u s t don't know; i s t h a t your answer? 

A. P r e t t y much, yes. I don't know. 
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Q. Okay. 

MR. HALL: I don't have anything f u r t h e r . 

CHAIRMAN FESMIRE: Ms. Foster, a n y t h i n g on those 

subj ects ? 

MS. FOSTER: Yes, thank you. 

RECROSS-EXAMINATION 

BY MS. FOSTER: 

Q. Ms. MacQuesten asked you concerning -- a question 

concerning the w i l l of the exe c u t i v e , which i s the Governor, 

c o r r e c t ? 

A. Yes. 

Q. Okay. Does the Governor make the laws i n the 

State of New Mexico? 

A. No. 

Q. So when he makes a statement and executive order, 

how does t h a t c o n t r o l you as an executive agency? 

A. Working w i t h i n the d i v i s i o n of a department, t h a t 

i s , under the executive agency, I don't get i n t o the relevance 

of those orders issued. I p r e t t y much do what I'm d i r e c t e d t o 

do, and i f i t means i t came from the executive branch down t o 

ours, I don't question t h a t . I do what my j o b r e q u i r e s of me. 

Q. C e r t a i n l y . But does t h a t mean t h a t when the w i l l 

of the executive i s exercised, does t h a t mean t h a t you have the 

r i g h t t o v i o l a t e other s t a t u t e s t h a t are i n place concerning 

how you operate your agency? 
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A. Not having a l e g a l background, I'm not sure I can 

answer t h a t . 

Q. So you're not sure how you can answer whether you 

have t o stay w i t h i n the laws --

A. I would t h i n k t h a t we have t o stay w i t h i n a l l the 

laws and r u l e s t h a t we are c u r r e n t l y under, yes. 

Q. Now, i s i t not -- are you f a m i l i a r w i t h the 

l e g i s l a t u r e i n the State of New Mexico? 

A. Yes. 

Q. What do they do? 

A. I don't get i n t o the p o l i t i c s . I know t h a t they 

get t o g e t h e r and they make the laws of the State and 

ev e r y t h i n g , but I don't get i n t o the d e t a i l s of what goes on i n 

a session. 

Q. So i t ' s the l e g i s l a t u r e t h a t makes the law and 

t h e r e f o r e , the p o l i c y of the State, c o r r e c t ? 

A. As f a r as I know, yes. 

Q. Okay. Ms. MacQuesten asked you some questions 

concerning the i n s u f f i c i e n c y of the APD, t h a t i t d i d n ' t t e l l 

you about t r a n s p o r t a t i o n of the product, g a t h e r i n g l i n e s , 

l o c a t i o n of the b a t t e r i e s , et ce t e r a , e t ce t e r a . 

MS. MACQUESTEN: Obj e c t i o n ; I t h i n k t h a t 

m i s c h a r a c t e r i z e s my question. I'm not q u e s t i o n i n g the 

s u f f i c i e n c y of the APD, I'm p o i n t i n g out the l i m i t a t i o n s of 

what i s presented i n an APD. 
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CHAIRMAN FESMIRE: Sustained. Ms. Foster, you can 

rephrase i f you want. 

Q. (By Ms. F o s t e r ) : Concerning the APD, t h a t does 

not give you f u l l i n f o r m a t i o n on t r a n s p o r t a t i o n and g a t h e r i n g 

l i n e s t h a t an operator intends t o use once the product i s 

recovered a t t h a t l o c a t i o n ; i s t h a t c o r r e c t ? 

A. To the best of my knowledge, yes, t h a t ' s c o r r e c t . 

Q. And the OCD has other r u l e s concerning -- has 

r u l e s concerning g a t h e r i n g of product, c o r r e c t ? 

A. Yes. 

Q. And the OCD has r u l e s concerning d r i l l i n g 

o p e r a t i o n s , s p e c i f i c a l l y the P i t Rule? 

A. Yes. 

Q. And the OCD has r u l e s concerning waste disposal? 

A. Yes. 

Q. And were those r u l e s i n place i n December of 

2007? 

A. Yes, they were. 

Q. So under those other r u l e s , would an operator 

have had t o submit r e p o r t s t o you concerning g a t h e r i n g l i n e s 

and t r a n s p o r t a t i o n and the other issues t h a t were not 

s p e c i f i c a l l y addressed i n the APD? 

A. Yes. 

Q. And based on your understanding of why you're 

t e s t i f y i n g here today, why i s i t t h a t the G a l i s t e o Basin and 
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Santa Fe County has t o have a r u l e t h a t i s d i f f e r e n t than the 

r u l e s t h a t are already i n existence? 

CHAIRMAN FESMIRE: Ms. Foster, how i s t h a t w i t h i n the 

scope of r e d i r e c t ? 

MS. FOSTER: I t ' s asking him the reason why he's 

t e s t i f y i n g today. 

CHAIRMAN FESMIRE: And was t h a t addressed i n the 

r e d i r e c t ? Well, since Ms. MacQuesten doesn't have an 

o b j e c t i o n --

MS. MACQUESTEN: I don't have an o b j e c t i o n , although, 

one witness' o p i n i o n on t h i s matter i s h a r d l y d i s p o s i t i v e . 

CHAIRMAN FESMIRE: Okay. But i s i t w i t h i n the scope 

of the questions t h a t you asked on d i r e c t ? 

MS. MACQUESTEN: Not on r e d i r e c t , no. 

CHAIRMAN FESMIRE: That would be — i s t h a t an 

o b j e c t i o n , Ms. MacQuesten? 

MS. MACQUESTEN: I t h i n k i t i s . 

MS. FOSTER: I don't b e l i e v e i t ' s a very strong 

o b j e c t i o n , though. 

CHAIRMAN FESMIRE: Ms. Foster, stay w i t h i n the scope 

of r e d i r e c t . 

Q. (By Ms. F o s t e r ) : Again, going back t o the l i n e 

of q u e s t i o n i n g i n the number of r u l e s t h a t Mr. H a l l looked at 

before i n t h i s l a r g e volume here i n f r o n t of us, the OCD has a 

ra t h e r l a r g e amount of the r u l e s , c o r r e c t ? 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Su i t e 105, Albuquerque, NM 87102 



73 

A c t u a l l y , t h a t ' s a s u b j e c t i v e q u e s t i o n . I'm going t o 

rephrase t h a t . 

The OCD a c t u a l l y has r u l e s f o r o i l and gas operations 

Statewide; i s t h a t c o r r e c t ? 

A. Yes, we do. 

Q. And i n t h i s l i n e of q u e s t i o n i n g , what i s the 

reason based on the r u l e s t h a t already e x i s t f o r t h i s new ru l e ? 

A. I t was a d i r e c t i v e from the Governor's O f f i c e 

through the executive order t h a t t h i s be done, so t h a t ' s what 

we're doing. 

Q. So what you're saying i s t h a t you're not aware of 

any science or geology or any other reason based on your --

since you are the d i v i s i o n head f o r t h i s r u l e other than the 

executive order? 

A. I'm not the d i v i s i o n head. 

Q. Mr. Fesmire i s the d i v i s i o n head, but I can't 

question him today, so I have t o question you. 

A. Like I s a i d , t h i s r u l e came about through 

d i r e c t i o n from the Governor's O f f i c e through Executive 

Order 2008-038, and we're f o l l o w i n g those d i r e c t i v e s . 

MS. FOSTER: Thank you. No f u r t h e r questions. 

CHAIRMAN FESMIRE: Ms. MacQuesten, a n y t h i n g else? 

MS. MACQUESTEN: No, thank you. 

CHAIRMAN FESMIRE: Commissioner B a i l e y , do you have 

any questions? 
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COMMISSIONER BAILEY: Yes, j u s t a couple. 

EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. I'm l o o k i n g a t E x h i b i t 13 and p u t t i n g i t together 

w i t h E x h i b i t 6, which i s the map of a l l the w e l l s t h a t have 

already been d r i l l e d i n Santa Fe County compared t o the 

drainage boundary map, and i t appears t o me -- but i t ' s hard t o 

t e l l at t h i s scale -- t h a t most of the w e l l s have been d r i l l e d 

w i t h i n an arroyo or creek or drainages w i t h i n the G a l i s t e o 

Basin. I s t h a t a f a i r a n alysis? 

A. I never r e a l l y made t h a t a n a l y s i s . I r e a l l y 

can't -- and from the maps, i t ' s r e a l l y k i n d o f d i f f i c u l t t o 

t e l l . 

Q. Well, i f you look at E x h i b i t No. 13 and the 

proposed w e l l s t h a t are --

A. Uh-huh. 

Q. -- t h a t are d o t t e d there? 

A. Okay. 

Q. P a r t i c u l a r l y number 3, which i s along the 

San Lazaro Arroyo? 

A. Yes. 

Q. I t appears as though t h e r e have already been some 

w e l l s d r i l l e d r i g h t i n t h a t same v i c i n i t y at the j u n c t i o n at 

Arroyo De La Jara and San Lazaro; i s t h a t r i g h t ? 

A. Yes, i t does . 
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1 Q. So maybe those w e l l s have been d r i l l e d w i t h i n 

2 drainage systems? 

3 A. I t looks l i k e they have, or i t ' s very close, yes. 

4 Q - Okay. And o v e r a l l you s a i d t h a t t h e r e were 32 

5 we l l s t h a t have been d r i l l e d w i t h i n the county? 

6 A. And w i t h i n the G a l i s t e o Basin. 

7 Q. And i n the b a s i n . And the l a s t one was d r i l l e d 

8 i n , what, 1986? 

9 A. 1986. 

10 Q. Which c l e a r l y predates the P i t Rule? 

11 A. Yes . 

12 Q. Which c l e a r l y predates Rule 50 t h a t was 

13 superseded by the P i t Rule? 

14 A. Yes . 

15 Q. And even predates the OCD expansion of powers 

16 t h a t were given by the l e g i s l a t u r e ? 

17 A. Yes . 

18 Q. So my question t o you, a f t e r a l l i n t r o d u c t i o n , 

19 i s : Are you aware of any contamination cases or r e p o r t s from 

20 the d r i l l i n g of these 32 w e l l s i n Santa Fe County? 

21 A. Personally, no, I'm not aware of any. 

22 Q. Do you oversee the Environmental Bureau? 

23 A. Yes, I do. 

24 Q- So i t would be w i t h i n your purview t o know 

25 whether or not there were contamination cases t h a t have been 
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r e p o r t e d w i t h i n --

A. Yes. 

Q. -- and by the d r i l l i n g of the 32 wells? 

A. Yes. 

Q. That's a l l . Thank you. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: I t h i n k I j u s t have one 

question. 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. Mr. H a l l was b r i n g i n g up the -- having some k i n d 

of a stakeholders process, but i t ' s my understanding from your 

testimony t h a t t h e r e was -- the D i v i s i o n was out seeking p u b l i c 

i n p u t on issues on the G a l i s t e o Basin. 

A. Through the f i r s t executive order. That was p a r t 

of i t , t o take p u b l i c comment. 

Q. And d i d Tecton p a r t i c i p a t e i n t h a t ? 

A. There were some meetings t h a t they d i d 

p a r t i c i p a t e i n p r i o r t o t h a t coming out, and I b e l i e v e t h a t was 

because of the county moratorium. I'm not sure. I wasn't a t 

any of those meetings where they p a r t i c i p a t e d i n t h a t p u b l i c 

outreach. 

Q. Was there anything t h a t l i m i t e d them from 

p a r t i c i p a t i n g --

A. No. 
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Q. -- and p r o v i d i n g comments t o the D i v i s i o n ? 

A. No, n o t h i n g at a l l . 

COMMISSIONER OLSON: That's a l l I have. 

EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. Mr. Sanchez, b u i l d i n g on what Commissioner B a i l e y 

asked, the l a s t of those w e l l s was d r i l l e d i n '86, c o r r e c t ? 

A. Yes. 

Q. Do you happen t o know how the p i t s were closed? 

A. No. Pers o n a l l y , no, I don't. 

Q. Do you know i f any samples were taken under the 

p i t s t o determine i f t h e r e was contamination? 

A. No, I'm not aware of any. 

CHAIRMAN FESMIRE: I t h i n k t h a t ' s a l l the questions I 

had. Ms. MacQuesten, do you have any t h i n g e l s e f o r t h i s 

witness? 

MS. MACQUESTEN: No. 

CHAIRMAN FESMIRE: Mr. H a l l and Ms. Foster? 

MR. HALL: Nothing f u r t h e r . 

MS. FOSTER: Nothing f u r t h e r . 

CHAIRMAN FESMIRE: Mr. Sanchez, now we can say thank 

you very much. 

THE WITNESS: Thank you. 

CHAIRMAN FESMIRE: At t h i s time, why don't we take a 

ten-minute break and reconvene a t f i v e minutes t o 11:00. 
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[Recess taken from 10:42 a.m. t o 10:57 a.m., and 

testimony continued as f o l l o w s : ] 

CHAIRMAN FESMIRE: Let's go back on the record. The 

record should r e f l e c t t h a t Commissioners B a i l e y , Olson and 

Fesmire are present. This i s a c o n t i n u a t i o n of Case No. 14255. 

And a t t h i s time we're going t o ask f o r p u b l i c 

comment. Like I s a i d , t h e r e w i l l be another o p p o r t u n i t y f o r 

p u b l i c comment t h i s a f t e r n o o n , but I understand t h a t we've got 

some time c o n s t r a i n t s , s p e c i f i c a l l y you, so would you please 

come forward, ma'am and s t a t e your name f o r the record. 

MS. SLICK: Katherine S l i c k . 

CHAIRMAN FESMIRE: Okay. Ms. S l i c k , by whom are you 

employed? 

MS. SLICK: I'm employed by the State of New Mexico, 

the Department of C u l t u r a l A f f a i r s , H i s t o r i c P r e s e r v a t i o n 

D i v i s i o n . 

CHAIRMAN FESMIRE: And I understand you have a p r e t t y 

s i g n i f i c a n t p u b l i c comment t o make; i s t h a t c o r r e c t ? 

MS. SLICK: I don't know how s i g n i f i c a n t i t i s . 

CHAIRMAN FESMIRE: Okay. Would you l i k e t o stand or 

would you r a t h e r s i t ? 

MS. SLICK: I would r a t h e r s i t . I have a f e e l i n g I 

may need t o look at some papers. 

CHAIRMAN FESMIRE: Okay. 

MS. SLICK: Mr. Chair, members of the Commission, I'm 
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Katherine S l i c k , the State H i s t o r i c P r e s e r v a t i o n O f f i c e r , 

D i r e c t o r of H i s t o r i c P r e s e r v a t i o n , Department of C u l t u r a l 

A f f a i r s , State of New Mexico. 

MS. FOSTER: Mr. Commissioner, I would ask t h a t t h i s 

witness be sworn so we may have an o p p o r t u n i t y t o cross-examine 

her. 

CHAIRMAN FESMIRE: I t ' s up t o her. She can make a 

statement or she can be sworn f o r the re c o r d and 

cross-examined. Ms. S l i c k , do you have a preference? 

MS. SLICK: I'm here t o make a statement i n support 

of your r u l e . 

CHAIRMAN FESMIRE: Okay. That's her d e c i s i o n , 

Ms. Foster. 

MS. FOSTER: So she's r e f u s i n g t o be 

CHAIRMAN FESMIRE: No, she has t h a t o p t i o n . She can 

make a p u b l i c statement w i t h o u t being sworn. 

MS. FOSTER: Yes. I would j u s t l i k e t o c l a r i f y t h a t 

i n the r e c o r d t h a t she's r e f u s i n g t o be sworn i n , and she's 

r e f u s i n g t o be cross-examined as a State employee. 

MS. SLICK: I don't have my a t t o r n e y w i t h me today, 

Chairman Fesmire, so I would r a t h e r make a statement. 

CHAIRMAN FESMIRE: Madame D i r e c t o r , t h a t ' s p u r e l y 

your o p t i o n . 

MS. SLICK: Thank you. 

CHAIRMAN FESMIRE: Go ahead, please. 
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MS. SLICK: Just some background i n f o r m a t i o n : The 

Department of C u l t u r a l A f f a i r s i s the State agency t h a t honors 

New Mexico's d i v e r s e h e r i t a g e by p r o t e c t i n g the past, 

c e l e b r a t i n g the present and e n v i s i o n i n g the f u t u r e . 

The H i s t o r i c P r e s e r v a t i o n D i v i s i o n of the Department 

of C u l t u r a l A f f a i r s i s the senior p o l i c y a dvisor t o DCA and t o 

f e d e r a l and State agencies, l o c a l governments and the p u b l i c on 

h i s t o r i c p r e s e r v a t i o n matters. HPD's mission i s t o p r o t e c t , 

preserve and i n t e r p r e t New Mexico's unique c u l t u r a l resources, 

i n c l u d i n g i t s a r c h e o l o g i c a l s i t e s , a r c h i t e c t u r a l and 

engineering achievements, c u l t u r a l landscapes and di v e r s e 

h e r i t a g e f o r present and f u t u r e generations. 

As the State H i s t o r i c P r e s e r v a t i o n O f f i c e r under the 

Na t i o n a l H i s t o r i c P r e s e r v a t i o n Act, I have r e s p o n s i b i l i t i e s t o 

preserve, p r o t e c t and enhance the c u l t u r a l resources of New 

Mexico, i n c l u d i n g i t s a r c h e o l o g i c a l s i t e s , a r c h i t e c t u r a l and 

engineering achievements and the c u l t u r a l landscapes and sacred 

places under State and f e d e r a l laws under the State of 

New Mexico and the n a t i o n . 

When we look a t our c o n s u l t a t i o n under law, f e d e r a l 

and State agencies and l o c a l governments are r e q u i r e d t o 

cons u l t w i t h the State H i s t o r i c P r e s e r v a t i o n O f f i c e and t o take 

i n t o account the e f f e c t of p r o j e c t s on s i g n i f i c a n t c u l t u r a l 

resources under s e v e r a l f e d e r a l and State laws, but no t a b l y 

Section 106 of the N a t i o n a l H i s t o r i c P r e s e r v a t i o n Act and 
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Section 18-6-8.1 of the New Mexico C u l t u r a l P r o p e r t i e s Act. 

Though State undertakings under 18-6-8.1 of the 

C u l t u r a l P r o p e r t i e s Act say t h a t a State agency must a f f o r d the 

State H i s t o r i c P r e s e r v a t i o n O f f i c e a reasonable and t i m e l y 

o p p o r t u n i t y t o p a r t i c i p a t e i n p l a n n i n g t o preserve, p r o t e c t and 

minimize adverse e f f e c t s on a p r o p e r t y l i s t e d i n the State 

r e g i s t e r of c u l t u r a l p r o p e r t i e s . 

A p p l i c a t i o n s t o d r i l l and issuance of associated 

permits are State undertakings t h a t r e q u i r e c o n s u l t a t i o n w i t h 

the State H i s t o r i c P r e s e r v a t i o n Act -- I'm s o r r y -- State 

H i s t o r i c P r e s e r v a t i o n O f f i c e under the C u l t u r a l P r o p e r t i e s Act. 

And f o l l o w i n g the A t t o r n e y General's Opinion No. 87-64 under 

Hal S t r a t t o n , the State H i s t o r i c P r e s e r v a t i o n O f f i c e may 

p a r t i c i p a t e i n the State agency's d e l i b e r a t i o n when the agency 

i s c o n s i d e r i n g issuance of a l i c e n s e t h a t would a f f e c t a 

r e g i s t e r e d c u l t u r a l p r o p e r t y on p r i v a t e l a n d . 

Under f e d e r a l undertakings, a p a r a l l e l process occurs 

when f e d e r a l land or f e d e r a l permits are r e q u i r e d f o r o i l and 

gas development, and the f e d e r a l agencies c o n s u l t w i t h my 

o f f i c e as the State H i s t o r i c P r e s ervation O f f i c e . So what 

might t h a t mean f o r o i l and gas d r i l l i n g or other development 

p r o j e c t s i n the G a l i s t e o Basin? 

Federal and State laws r e q u i r e t h a t c u l t u r a l 

resources be taken i n t o c o n s i d e r a t i o n when agencies d e l i b e r a t e 

or make decisions on o i l and gas or other development p r o j e c t s . 
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Sale of leases and a p p l i c a t i o n s f o r d r i l l i n g are considered 

undertakings. The laws are set up as a process t o consider the 

e f f e c t s of the p r o j e c t or un d e r t a k i n g on c u l t u r a l resources, 

among other f a c t o r s . But the laws do not r e q u i r e t h a t a 

p r o j e c t or undertaking be denied because of c u l t u r a l resource 

concerns. 

I am here today i n support of the O i l Conservation 

D i v i s i o n ' s proposed r u l e m o d i f i c a t i o n s , Section 19.15 . 39 . 9 (b)9, 

which the s e c t i o n w i l l r e q u i r e t h a t the a p p l i c a n t p r o v i d e 

necessary i n f o r m a t i o n of c u l t u r a l resources and e f f e c t s f o r OCD 

to be able t o con s u l t w i t h SHPO as r e q u i r e d under State Law 

Section 8-1 of the C u l t u r a l P r o p e r t i e s Act. This language t h a t 

you have before you i s c o n s i s t e n t w i t h other rule-making under 

Energy, Min e r a l s , and N a t u r a l Resources, i n p a r t i c u l a r the 

min e r a l and mining r u l e . 

C u l t u r a l resources i n the G a l i s t e o Basin are a 

problem f o r a l l of us. As has been s t a t e d b e f o r e , there are a 

number of known s i t e s . The dilemma t h a t we face, though, i s 

t h a t we only have surveyed something l i k e 12 percent of t h a t 

basin so we don't know where e v e r y t h i n g i s . We do know t h a t 

w i t h i n t h a t 12 percent of what's been surveyed, more than 3,000 

c u l t u r a l resources have been recorded i n the basin r e p r e s e n t i n g 

a f r a c t i o n of resources expected t o be found. 

Twenty-five s i t e s or d i s t r i c t s w i t h i n the Ga l i s t e o 

Basin are l i s t e d i n the N a t i o n a l Register of H i s t o r i c Places or 
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the State Register of C u l t u r a l P r o p e r t i e s . To be l i s t e d on 

e i t h e r Registered P r o p e r t i e s they must meet s p e c i f i c 

e l i g i b i l i t y c r i t e r i a . We also know t h a t under the f e d e r a l 

G a l i s t e o Basin P r o t e c t i o n Act, t h a t t here are a number of 

p r o p e r t i e s t h a t are a r c h e o l o g i c a l p r o p e r t i e s t h a t have been 

i d e n t i f i e d , and w h i l e not a l l of them are l i s t e d , they are 

considered e l i g i b l e f o r l i s t i n g under f e d e r a l law. 

Mr. Chair, I'm open f o r any questions you might have. 

CHAIRMAN FESMIRE: Ms. S l i c k , we don't t r a d i t i o n a l l y 

take questions on unsworn statements. I s there a n y t h i n g else 

you'd l i k e t o add? 

MS. SLICK: That's i t . 

CHAIRMAN FESMIRE: Thank you very much. And i s there 

anybody else who has a time c o n s t r a i n t who would l i k e t o make a 

p u b l i c comment? 

Mr. Egolf? 

As we explained p r e v i o u s l y , you have the o p t i o n of 

being sworn and being subjected t o cross-examination or j u s t 

making a p u b l i c statement. 

MR. EGOLF: I'm j u s t going t o make a statement. I 

don't t h i n k a n y t h i n g I'm going t o say would be a p p r o p r i a t e f o r 

cross. 

My name i s Bria n Egolf. I l i v e i n Santa Fe County. 

In November, I was e l e c t e d t o the State House of 

Representatives D i s t r i c t 47. That d i s t r i c t covers, by my 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Su i t e 105, Albuquerque, NM 87102 



84 

estimate, about o n e - s i x t h of the G a l i s t e o Basin and I would say 

about o n e - t h i r d of the people who a c t u a l l y l i v e i n the G a l i s t e o 

Basin. 

I'm here today t o speak i n support of the proposed 

r u l e . F i r s t of a l l , I noted here t h i s morning t h a t i n the 

opening statement of Ms. Foster, she r e f e r r e d numerous times t o 

p o l i t i c a l and p u b l i c pressure having motivated t h i s . Contrary 

t o her view, I would consider t h a t and applaud t h a t as the 

workings of democracy, t h a t people i n Santa Fe County turned 

out i n numbers unseen f o r v i r t u a l l y any other p u b l i c issue t h a t 

has come before the people of t h i s area f o r decades. 

And as the r e s u l t of t h e i r determined e f f o r t s , as the 

r e s u l t of t h e i r focus, and as the r e s u l t of t h e i r hard work, we 

s i t here today w i t h a proposed r u l e t h a t would go a long way t o 

p r o t e c t a resource i n t h i s community t h a t i s c r i t i c a l -- and 

I'm r e f e r r i n g s p e c i f i c a l l y t o the water of the G a l i s t e o Basin. 

We've got thousands of people i n the G a l i s t e o Basin 

who r e l y e x c l u s i v e l y on groundwater f o r d r i n k i n g water and f o r 

domestic purposes. O i l and gas operations t h r e a t e n the s a f e t y 

and the supply of t h a t water; water resources, I might add, 

which are i r r e p l a c e a b l e given the a r i d nature of our State and 

the a v a i l a b i l i t y of water r i g h t s i n other areas i n New Mexico; 

they are simply not a v a i l a b l e t o be t r a n s f e r r e d i n t o t h i s area. 

Any use of county water systems t o supply water i n 

t h i s area would be at enormous cost i n terms of the water 
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r i g h t s and the i n f r a s t r u c t u r e should something happen t o 

contaminate the a q u i f e r s t h a t are beneath t h i s area. I f i n d 

t h a t given the marginal nature of any o i l and gas resources 

t h a t w i l l be a v a i l a b l e i n t h i s area, the t i g h t sands and the 

geology t h a t we f i n d here, i t i s -- i t ' s s o r t of confusing t o 

me why the i n d u s t r y i s f i g h t i n g t h i s r u l e so hard f o r such a 

marginal area of p r o d u c t i v i t y given the enormous p u b l i c p o l i c y 

issues t h a t present themselves on the other side and t h a t are 

threatened by t h r e a t s t o the water i n t h i s area. 

I would also l i k e t o comment t h a t the process, at 

l e a s t i t ' s my understanding -- t h a t the process t h a t has been 

f o l l o w e d up t o t h i s p o i n t has received hundreds of comments 

from very t h o u g h t f u l people who have taken a great deal of care 

i n a s c e r t a i n i n g a very l i m i t e d area f o r p r o t e c t i o n . 

When we look a t the e n t i r e State and the hundreds of 

thousands acres -- m i l l i o n s of acres, i n f a c t -- t h a t are 

a v a i l a b l e f o r o i l and gas p r o d u c t i o n and e x p l o r a t i o n t h a t are 

already under o i l and gas p r o d u c t i o n and e x p l o r a t i o n , the 

amount t h a t we are a t t e m p t i n g -- t h a t you are at t e m p t i n g t o set 

aside i n t h i s r u l e i s a de minimus amount, e s p e c i a l l y given the 

marginal nature o f the resources t h a t may be sought through 

t h i s o i l and gas pl a y i n t h i s area. 

So I support the r u l e and w i l l do e v e r y t h i n g i n my 

power, once I take o f f i c e i n January, t o support e f f o r t s l i k e 

t h i s , given the tremendous importance of the resource t h a t i s 
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p o t e n t i a l l y threatened by o i l and gas e x p l o r a t i o n i n t h i s 

p a r t i c u l a r area. 

So t h a t ' s my comment, and I app r e c i a t e the 

o p p o r t u n i t y t o appear before you. Thank you f o r t a k i n g i n t o 

account my time c o n s t r a i n t s t h i s a f ternoon and thank you f o r 

the o p p o r t u n i t y t o comment. 

CHAIRMAN FESMIRE: Thank you, Mr. Ego l f . 

Anybody else w i t h a time c o n s t r a i n t ? Go ahead. 

MS. ANDERSON: Good morning. My name i s Megan 

Anderson. I'm w i t h the Western Environmental Law Center, and 

we submitted comments on be h a l f of sev e r a l o r g a n i z a t i o n s , and 

I ' l l j u s t mention those now. 

On be h a l f of Amigos Bravos, Friends of Wild Rivers, 

Earthworks, t h e i r O i l and Gas A c c o u n t a b i l i t y P r o j e c t , the 

Na t i o n a l W i l d l i f e Federation, the New Mexico W i l d l i f e 

Federation, the Albuquerque W i l d l i f e Federation, the Climate 

and Energy Program of Wild Earth Guardians, the Concerned 

C i t i z e n s f o r the San Juan River Q u a l i t y -- excuse me -- the 

Concerned C i t i z e n s of the San Juan River Q u a l i t y Waters Trout 

Fishery, another concerned c i t i z e n , A r t Martinez, New Mexico 

Trout, Common Ground United, Southwest Consolidated Sportsmen 

and the New Mexico Council of Trout U n l i m i t e d . 

And I j u s t want t o r e i t e r a t e our comments we 

submitted t o the Commission. I appreciate the o p p o r t u n i t y t o 

all o w p u b l i c comment on t h i s r u l e . And I j u s t wanted t o go 
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through a couple of the p o i n t s t h a t we mentioned again. 

Generally we're i n support of t h i s r u l e . We r e a l l y 

a p p r e c i a t e OCD's c r e a t i o n of a more h o l i s t i c approach t o o i l 

and gas l e a s i n g i n t h i s area, and we ask t h a t the Commission 

consider t h a t on a more Statewide l e v e l as w e l l , doing a more 

h o l i s t i c approach i n the p l a n n i n g process f o r o p e r a t o r s . 

We also appreciate i n the r u l e s the c o o r d i n a t i o n t h a t 

was had i n the G a l i s t e o Basin Report amongst the v a r i o u s 

agencies and ask f o r g r e a t e r c o o r d i n a t i o n amongst those 

agencies i n moving forward, i n p a r t i c u l a r , on issues such as 

w i l d l i f e and p r o t e c t i o n of the environment. 

Along those l i n e s , we also ask t h a t i n the r u l e t here 

be g r e a t e r p r o t e c t i o n s of the environment. We ap p r e c i a t e the 

p r o t e c t i o n of the n a t u r a l environment i s i n c l u d e d i n the r u l e 

and ask t h a t i t e x p l i c i t l y s t a t e p r o t e c t i o n s f o r w i l d l i f e and, 

i n p a r t i c u l a r , w i l d l i f e c o r r i d o r s t h a t are g r e a t l y impacted by 

o i l and gas development throughout the G a l i s t e o Basin and 

Statewide. 

A d d i t i o n a l l y , we r e i t e r a t e our request t h a t operators 

be r e q u i r e d t o d i s c l o s e the chemicals t h a t are used i n the 

f r a c i n g process. There have been r e p o r t s of great 

contamination t o water supplies because of those chemicals, and 

we request t h a t t h a t be a requirement of an a p p l i c a t i o n . 

I n a d d i t i o n , the O i l and Gas Act has great 

p r o t e c t i o n s against waste i n the o i l and gas process. Much of 
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t h a t waste we now know are greenhouse gas emissions, and we ask 

t h a t the Commission be v i g i l a n t i n r e q u i r i n g m i t i g a t i o n 

measures such as compliance w i t h the Environmental P r o t e c t i o n 

Agency's N a t u r a l Gas STAR Program, which has v a r i o u s m i t i g a t i o n 

measures t h a t w h i l e some companies are usi n g , many companies i n 

the State are not. 

And again, we'd j u s t l i k e t o express our support and 

thank you f o r t h i s o p p o r t u n i t y . 

CHAIRMAN FESMIRE: Thank you, Ms. Anderson. Kim, 

would you l i k e t o make a statement? 

MR. SORVIG: Mr. Chair, Commissioners, my name i s Kim 

Sorvig. I'm a research associate p r o f e s s o r i n the School of 

A r c h i t e c t u r e and Planning a t UNM. That makes me a State 

employee, so I suppose I may also be c h a r a c t e r i z e d as r e f u s i n g 

t o be sworn; and, i n f a c t , I do. 

I am also here t o support the Commission, t o thank 

t h i s Commission -- t h i s -- what are you, a d i v i s i o n or a 

department? Anyway -- thank a l l of you as w e l l as thanking the 

governors and the c i t i z e n s of New Mexico f o r r e c o g n i z i n g t h a t 

t h i s r e g u l a t i o n i s a p p r o p r i a t e and necessary. 

I f you haven't already t h i s morning, I'm sure you're 

going t o hear the same arguments, t h a t t h e r e are too many 

r u l e s , which i s k i n d of i r o n i c . I t would be funny i f i t wasn't 

coming from a lawyer f o r an i n d u s t r y t h a t has bent the r u l e s t o 

i t s own advantage so many times t h a t there's no science, which 
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i s what the Bush A d m i n i s t r a t i o n at the behest of the o i l 

i n d u s t r y has been saying about c l i m a t e change t o our great 

cost -- t h a t i t would be too c o s t l y t o comply. 

This from an i n d u s t r y t h a t ' s been breaking a l l 

records f o r corporate p r o f i t e e r i n g over the l a s t year or two 

w h i l e r e f u s i n g t o i n v e s t i n r e s p o n s i b l e e x p l o r a t i o n a t the very 

same time, and t h a t the income i s way too important t o the 

State's economy t o be messed w i t h , when from a s l i g h t l y 

d i f f e r e n t p e r s p e c t i v e , the f a c t t h a t m i l l i o n s of d o l l a r s of 

hyped revenues can suddenly evaporate, should t e l l us t h a t t h i s 

i s not r e a l l y a very good economic s t r a t e g y f o r the State t o 

r e l y so h e a v i l y on a s i n g l e i n d u s t r y and e s p e c i a l l y when i t i s 

su b j e c t t o boom and bust. 

I t ' s an i n d u s t r y t h a t ' s been subsidized. I t ' s been 

allowed t o e x t e r n a l i z e the costs of doing i t business. That's 

not j u s t my o p i n i o n . I t h i n k you w i l l r e c a l l t h a t Professor 

Chama, a UNM p r o f e s s o r who's i n t e r n a t i o n a l l y known as a 

business economist, made t h i s p o i n t i n sworn testimony at the 

p i t hearings t h a t these e x t e r n a l i t i e s t h a t are put out on the 

p u b l i c are what a l l o w the o i l and gas i n d u s t r y t o p r o f i t 

because they're r e a l l y not r e a l l y r e g u l a t e d w e l l enough. 

And because we've subsidized t h i s i n d u s t r y and 

exempted i t from t h i n g s l i k e the Clean A i r , Clean Water, Public 

Right-to-Know Acts, they've become used t o g e t t i n g t h e i r way. 

Y o u ' l l hear l a w y e r l y terms f o r i t , but i t ' s b a s i c a l l y a s p o i l e d 
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c h i l d complaining t h a t t h e i r p r i v i l e g e s are going t o be l i m i t e d 

a l i t t l e b i t -- and I would l i k e t o frame i t i n those terms. 

I t h i n k what's r e a l l y going on here w i t h t h i s r u l e 

and other r u l e s around the country, not j u s t i n New Mexico, i s 

a market c o r r e c t i o n t h a t ' s reshaping an i n d u s t r y t h a t has 

r e l i e d so h e a v i l y on subsidy t h a t they can't r e a l l y be 

considered c o m p e t i t i v e . What's happening now i s they are being 

pushed t o be c o m p e t i t i v e , t o r e j i g , t o l e a r n t o be t r u l y 

r e s p o n s i b l e , and t h a t i s why t h i s r e g u l a t i o n i s so important 

and so a p p r o p r i a t e . 

And I do want t o extend my support and t h a t of the 

people i n the G a l i s t e o Basin who have had i n p u t i n t o t h i s 

rule-making process. Thank you very much. 

CHAIRMAN FESMIRE: Thank you. I s t h e r e anybody else 

who would l i k e t o -- i s there anybody t h a t can wa i t u n t i l t h i s 

a f t e r n o o n before we break? Okay. 

That having been s a i d , I guess, come on up. 

MR. LOCKRIDGE: My name i s Ross Lockridge. I'm from 

the V i l l a g e of C e r r i l l o s . 

CHAIRMAN FESMIRE: Mr. Lockridge, would you l i k e t o 

make a statement or would you --

MR. LOCKRIDGE: Just a statement, please. Thank you. 

I'm r e p r e s e n t i n g the Rural Conservation A l l i a n c e . 

I t ' s an a l l i a n c e of community o r g a n i z a t i o n s and i n d i v i d u a l s 

dedicated t o the p r e s e r v a t i o n and p r o t e c t i o n o f the n a t u r a l 
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resources and r u r a l character of the Ga l i s t e o Basin area i n 

Santa Fe County, New Mexico. 

We support t h i s e f f o r t . We do have a few concerns. 

We're concerned t h a t the proposed amendments are not c l e a r on 

the issue of p o s s i b l e preemption of Santa Fe County a u t h o r i t y . 

The amendments need t o s p e c i f y t h a t operators s h a l l comply w i t h 

any county r e g u l a t i o n s t h a t p r o t e c t the environment and 

consequent h e a l t h and s a f e t y and general w e l f a r e of the p u b l i c . 

At the same time, i n p a r t i c u l a r instances, the s t r o n g 

r e g u l a t i o n should p r e v a i l . 

I f , f o r example, a county r e g u l a t i o n i s strong e r than 

the OCD's, the county r e g u l a t i o n should p r e v a i l . I n t h i s way, 

po s s i b l e nuisances can best be discouraged and prevented. We 

also were concerned t h a t the d e t e r m i n a t i o n of p u b l i c hearings 

should not be p u r e l y a d m i n i s t r a t i v e . I f any person requests a 

hearing i n a t i m e l y manner, the D i v i s i o n s h a l l h o l d a p u b l i c 

h earing. 

We support the s t r o n g e s t p r o t e c t i o n of the G a l i s t e o 

Basin and your e f f o r t s t o strengthen the r e g u l a t i o n s . Thank 

you . 

CHAIRMAN FESMIRE: Thank you, Mr. Lockridge. I s 

the r e anybody who can't wait? Okay. Come on up. The l a s t 

one. 

MR. HAMILTON: Thank you, Mr. Chair. I've got a 

parent/teacher conference. My name i s A l l e n Hamilton. I'm the 
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Conservation D i r e c t o r of the New Mexico W i l d l i f e Federation. 

CHAIRMAN FESMIRE: Mr. Hamilton, I'm assuming you 

j u s t want t o make a statement? 

MR. HAMILTON: Just a statement. I'm also a 

p s y c h o l o g i s t . I l i v e here i n Santa Fe, and I've worked a l o t 

w i t h OCD, obsessive-compulsive d i s o r d e r . 

CHAIRMAN FESMIRE: Nobody has ever n o t i c e d t h a t 

before, at l e a s t not on the record. 

MR. HAMILTON: Most of the time people make 

unnecessary r u l e s , and i t k i n d o f binds t h e i r l i f e i n d i f f i c u l t 

ways, but I'm here t o support t h i s r u l e . I t h i n k i t ' s an 

important one. 

I'm also -- I've l i v e d on the edge of the G a l i s t e o 

Bain f o r almost 19 years now. I've spent a l o t of time i n t h i s 

area, and i t ' s an e x t r a o r d i n a r y t r e a s u r e . I was out j u s t l a s t 

week w i t h some people reviewing some r i v e r r e s t o r a t i o n . The 

RERI funding t h a t has j u s t come through the State. Some of 

i t ' s gone t o r e s t o r e some of the seeps and springs i n the 

Gal i s t e o Basin. 

And the work out there has been impeded by -- we're 

j u s t t r y i n g t o do low impact work w i t h rocks and s t i c k s t o 

prevent erosion i n some arroyos. And t h e r e are so many 

a r t i f a c t s out th e r e t h a t we can h a r d l y even move a stone 

w i t h o u t having t o stop our work t o l e t the a r c h e o l o g i s t s come 

i n . So i t ' s -- I can't imagine how the i n f r a s t r u c t u r e i n v o l v e d 
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i n o i l and gas could move forward when we can't even make 

headway doing r e s t o r a t i o n w i t h rocks and s t i c k s . 

But what I ' d r e a l l y l i k e t o speak about i s the 

w i l d l i f e i n the G a l i s t e o Basin, because I don't t h i n k i t ' s been 

appreciated enough how important an area t h i s i s f o r w i l d l i f e . 

I t ' s a very c r i t i c a l w i l d l i f e h a b i t a t because i t connects 

several important mountain ranges. I t ' s the connection between 

the Sangre de C r i s t o , the O r t i z , the Sandia and the Jemez. 

I t ' s a c r i t i c a l w i l d l i f e h a b i t a t . Just the other day I saw 

badgers. I've seen mule deer, there are antelope. The 

Townsend's S o l i t a i r e s are m i g r a t i n g as w e l l as r a p t o r s , and 

i t ' s r e a l l y c r i t i c a l t h a t the w i l d l i f e i n the h a b i t a t there i s 

appreciated and p r o t e c t e d . 

And I would ask t h a t the Game and Fish i s consulted 

whenever there's going t o be any k i n d of development t o make 

sure t h a t whatever development i s allowed doesn't i n t e r f e r e 

w i t h the c o r r i d o r s , the h a b i t a t , and the breeding grounds, 

because i t i s a c r i t i c a l w i l d l i f e h a b i t a t c o r r i d o r . 

So thank you f o r t h i s o p p o r t u n i t y . 

CHAIRMAN FESMIRE: Thank you, Mr. Hamilton. Like I 

sa i d , w e ' l l have again an o p p o r t u n i t y f o r p u b l i c comment at the 

end of day before we break. 

With t h a t , Ms. MacQuesten, are you ready f o r your 

next witness? 

MS. MACQUESTEN: Yes, I am. 
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CHAIRMAN FESMIRE: We do have one housekeeping chore. 

Counsel has advised me t h a t we need t o get the witnesses' names 

on the recor d as having been sworn, so we're going t o have t o 

go through the experience of being sworn again. 

Would you please stand and r a i s e your r i g h t hand and 

s t a t e your name f o r the record, please? 

TOM MORRISON 

a f t e r having been f i r s t d u l y sworn under oath, 

was questioned and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MS. MACQUESTEN: 

Q. Could you please s t a t e your name f o r the record? 

A. Tom Morrison. 

Q. And could you b r i e f l y describe your education and 

re l e v a n t work experience? 

A. Yes. I have a Bachelor of Science degree from 

the U n i v e r s i t y of New Mexico i n c i v i l e n g i n e e r i n g . I have 

approximately 30 years of p r o f e s s i o n a l experience i n 

hydrogeology. 

I was o r i g i n a l l y employed a f t e r my education w i t h the 

O f f i c e of the State Engineer i n the hydrology bureau. I was a 

s t a f f h y d r o l o g i s t f o r about ten years. My primary 

r e s p o n s i b i l i t y was t o conduct h y d r o g e o l o g i c a l i n v e s t i g a t i o n s 

f o r the processing of water a p p l i c a t i o n s , p r i m a r i l y the 

e s t i m a t i o n of e f f e c t s due t o proposed w e l l s . 
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I n l a t e -- sometime i n 1989, I became the c h i e f of 

the hydrology bureau w i t h i n the OSE. My d u t i e s were t o manage 

our s t a f f w i t h respect t o performing hydrology i n v e s t i g a t i o n s . 

I was also spending q u i t e a b i t of time d r a f t i n g r u l e s and 

r e g u l a t i o n s and basin p o l i c i e s f o r the a d m i n i s t r a t i o n of water 

resources. 

Q. Mr. Morrison, are you a r e g i s t e r e d p r o f e s s i o n a l 

engineer? 

A. Yes, I am. 

Q. What i s your present p o s i t i o n ? 

A. I'm now a c o n s u l t a n t t o the hydrology bureau of 

the OSE. My d u t i e s i n v o l v e the development of proposed r u l e s 

and p o l i c i e s . I also p r o v i d e t r a i n i n g t o the s t a f f on the 

ope r a t i o n of our d i f f e r e n t models and the conductance or 

p r e p a r a t i o n of our h y d r o l o g i c s t u d i e s . 

Q. Have you been a u t h o r i z e d by the O f f i c e of the 

State Engineer t o provid e testimony at t h i s hearing? 

A. Yes. 

Q. I s the a u t h o r i t y t h a t you've been given by the 

O f f i c e of the State Engineer l i m i t e d t o c e r t a i n issues? 

A. Yes, i t i s . I'm l i m i t e d t o t e s t i f y i n g on 

E x h i b i t 37, which i s the l e t t e r from Mr. Reynolds t o the OCD. 

I'm l i m i t e d t o di s c u s s i n g E x h i b i t 39, which i s a hydrology 

r e p o r t t h a t we prepared, and I'm l i m i t e d t o d i s c u s s i n g E x h i b i t 

No. 40, which i s a r e p o r t on freshwater resources. I'm also 
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a u t h o r i z e d t o answer questions asked by the Commission, 

before? 

Examiners ? 

Q. Have you ever t e s t i f i e d before the Commission 

A. I've t e s t i f i e d before the OCD. 

Q. So you've t e s t i f i e d before the D i v i s i o n Hearing 

A. Yes. 

Q. Did the D i v i s i o n Hearing Examiner accept you as 
an expert? 

A. Yes 

Q I n what f i e l d ? 

A. Hydrogeology. 

Q. Have you t e s t i f i e d before other a d m i n i s t r a t i v e 

agencies' 

A. Yes, I have. 

Q. As an expert? 

A. Yes. 

Q. Again, what f i e l d ? 

A. Hydrogeology and hydrology. 

MS. MACQUESTEN: The OCD o f f e r s Mr. Morrison as an 

expert h y d r o g e o l o g i s t . 

MR. HALL: No o b j e c t i o n . 

MS. FOSTER: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Mr. Morrison w i l l be so accepted 

as an expert i n hydrology. 
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MS. MACQUESTEN: We asked s p e c i f i c a l l y f o r 

hydrogeology because he's going t o be t e s t i f y i n g f o r the OCD 

regar d i n g the hydrogeology. 

CHAIRMAN FESMIRE: Okay. On hydrogeology. Thank 

you . 

Q. (By Ms. MacQuesten): Mr. Morrison, could you 

describe any r e l e v a n t work experience you've had t h a t d i r e c t l y 

r e l a t e s t o the G a l i s t e o Basin? 

A. I've performed hydrogeologic e v a l u a t i o n s of the 

El Dorado area t o estimate the e f f e c t s upon other w e l l s and 

also on the G a l i s t e o Creek. I've supervised the development of 

a number of hydrogeologic s t u d i e s , again, w i t h respect t o water 

r i g h t s a d m i n i s t r a t i o n s . I have helped manage a p r o j e c t t o 

develop a model, a groundwater flow model, f o r the n o r t h 

c e n t r a l p a r t of the basin. 

Q. Were you c a l l e d upon t o prepare r e p o r t s i n 

response t o the Governor's Executive Orders? 

A. Yes, I was. 

Q. Did you prepare E x h i b i t s 39 and 40? 

A. Yes, I d i d . 

Q. Did the O f f i c e of the State Engineer a u t h o r i z e 

the s u b m i t t a l of these e x h i b i t s f o r the h e a r i n g today? 

A. Yes. 

Q. Can you t e l l us what those e x h i b i t s are and why 

they were prepared? 
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A. Yes. Executive Order 2008-004 r e q u i r e d t h a t the 

State Engineer prepare a r e p o r t on the s t a t u t e s , r u l e s and 

r e g u l a t i o n s t h a t p e r t a i n t o the OSE w i t h respect t o o i l and gas 

e x p l o r a t i o n . As p a r t of t h a t r e p o r t , the OCD requested t h a t we 

prepared a hydrology r e p o r t on the ba s i n . E x h i b i t 39 i s 

b a s i c a l l y a p o r t i o n of the r e p o r t t h a t we submitted i n June t o 

the OCD. 

E x h i b i t 40 was prepared i n accordance w i t h the 

Executive Order 2008-038. The executive order r e q u i r e d the 

State Engineer t o provide a r e p o r t on the f r e s h water resources 

of the G a l i s t e o Basin. 

Q. How d i d the O f f i c e of the State Engineer d e f i n e 

the boundaries of the Ga l i s t e o Basin? 

A. The executive order d i d not d e f i n e what was meant 

by the basin, so we had t o -- i t was our purpose t h a t we should 

evaluate the watershed boundaries; t h a t ' s a l l the t r i b u t a r i e s 

to the Rio G a l i s t e o . 

There are several d i f f e r e n t types of basins i n 

New Mexico. We have a d m i n i s t r a t i v e basins t h a t the State 

Engineer declares f o r a d m i n i s t r a t i o n water r i g h t s . We have 

geologic basins, and we also have watershed basins. So we 

evaluated the watershed w i t h our r e p o r t s . 

Q. You t a l k e d about p r e p a r i n g E x h i b i t s 39 and 40, 

the two r e p o r t s . Were there other reasons f o r p r e p a r i n g those 

e x h i b i t s besides the executive orders? 
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A. Yes, t h e r e was. E x h i b i t 39 contains i n f o r m a t i o n 

t h a t the Engineer i s r e q u i r e d t o provide the OCD. 

Section 70-2-12 (B) (15) r e q u i r e s t h a t the O i l 

Conservation D i v i s i o n r e g u l a t e the p r o d u c t i o n of o i l and gas i n 

a manner t h a t w i l l p r o v i d e reasonable p r o t e c t i o n t o freshwater 

s u p p l i e s as designated by the Engineer. 

Q. What i s the State Engineer's d e f i n i t i o n of f r e s h 

water supplies? 

A. This d e f i n i t i o n i s provided i n E x h i b i t 37. 

Q. What i s E x h i b i t 37? 

A. E x h i b i t 37 i s a l e t t e r from S.E. Reynolds, the 

State Engineer at t h a t time. I t ' s a l e t t e r dated J u l y 

10, 1985, t o Mr. Dick Stamets of the OCD. 

Q. And how does i t d e f i n e freshwater supplies? 

A. " A l l underground waters i n the State of 

New Mexico c o n t a i n i n g 10,000 m i l l i g r a m s / l i t e r or less of 

di s s o l v e d s o l i d s are hereby designated by the State Engineer 

pursuant t o Section 70-2-12 (B) (15) NMSA 1978, except t h i s 

d e s i g n a t i o n s h a l l not i n c l u d e any water f o r which there i s no 

present or reasonably foreseeable b e n e f i c i a l use t h a t would be 

impaired by contamination. This d e s i g n a t i o n supersedes a l l 

previous designations p e r t a i n i n g t o underground water. 

"The water i n lakes and playas should not be 

contaminated even though they c o n t a i n more than 10,000 

m i l l i g r a m s / l i t e r of t o t a l d i s s o l v e d s o l i d s unless i t can be 
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shown t h a t contamination of the lake or playa w i l l not 

adversely a f f e c t groundwater h y d r o l o g i c a l l y connected t o the 

lake or stream. 

"The surface waters of a l l streams w i t h i n the State 

of New Mexico regardless of the q u a l i t y of water w i t h i n any 

given reach are designated f o r p r o t e c t i o n . " 

MS. MACQUESTEN: Commissioners, f o r your convenience, 

the OCD has made i t s r u l e d e f i n i n g f r e s h water an e x h i b i t i n 

t h i s case so t h a t you can compare the d e f i n i t i o n used by the 

OCD w i t h the d e f i n i t i o n of the O f f i c e of the State Engineer. 

And t h a t d e f i n i t i o n i s a t E x h i b i t 38 i n your packet. 

Q. (By Ms. MacQuesten): Mr. Morrison, has the 

O f f i c e o f the State Engineer made a de t e r m i n a t i o n o f which 

a q u i f e r s c o n t a i n less than 10,000 m i l l i g r a m s / l i t e r TDS w i t h i n 

the G a l i s t e o Basin? 

A. Based on a v a i l a b l e i n f o r m a t i o n , the State 

Engineer f i n d s t h a t a l l the geologic formations i n the basin 

have the p o t e n t i a l f o r c o n t a i n i n g water less than 10,000 

m i l l i g r a m s / l i t e r TDS. The water q u a l i t y v a r i e s s i g n i f i c a n t l y 

i n the G a l i s t e o Basin. The area i s q u i t e complex. 

We r e a l l y can't determine what the water q u a l i t y i s 

at any s p e c i f i c s i t e u n t i l a w e l l i s d r i l l e d and water q u a l i t y 

samples have been taken and analyzed. I n the absence of 

s i t e - s p e c i f i c data, a l l groundwater i n the G a l i s t e o Basin i s 

presumed by the State Engineer t o con t a i n f r e s h water. 
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Q. I s t h i s d e s i g n a t i o n p r o v i d e d i n your e x h i b i t s ? 

A. Yes, i t i s . I t ' s p r ovided i n E x h i b i t 39 on page 

8, on t h a t page. 

Q. Before we get i n t o the d e t a i l s of your 

i n v e s t i g a t i o n , would you please give us an overview of the 

water basins i n Santa Fe County? 

A. The watershed basins o f the G a l i s t e o Basin are 

provided i n Figure 1 of E x h i b i t s 39 and 40. 

Again, t h i s shows the boundaries of the basin i n 

green. These are the watershed boundaries. The G a l i s t e o Basin 

occupies the c e n t r a l p o r t i o n of Santa Fe County. To the n o r t h 

of the G a l i s t e o Basin, we have the Santa Fe Basin. To the 

south we have the Estancia Basin. The G a l i s t e o and Santa Fe 

Basins, those watersheds d r a i n i n t o the Rio Grande and are p a r t 

of the Rio Grande Underground Water Basin declared by the OSE. 

Q. Could you please summarize the hydrogeologic 

c o n d i t i o n s w i t h i n these basins? 

A. I n the Santa Fe Basin, which extends from about 

El Dorado a l l the way t o the no r t h e r n end of county, the 

primary a q u i f e r i s the Santa Fe Group. The Santa Fe Group also 

extends i n t o the no r t h e r n p a r t of the G a l i s t e o Basin. The 

other basin i n the area i s the Estancia Basin. 

The primary a q u i f e r i n the Santa Fe Basin i s composed 

of sands, g r a v e l s , clays and s i l t s . And i t ' s , again, termed 

the Santa Fe A q u i f e r . The a q u i f e r i s over 2,000 f e e t t h i c k i n 
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many p o r t i o n s of the b a s i n . And, i n general, the sediments are 

i n good h y d r o l o g i c connection w i t h one another. There are 

variou s s a t u r a t e d sands and gravels t h a t provide the primary 

source of water i n the Santa Fe Basin. 

The primary a q u i f e r s i n the Estancia Basin i n c l u d e 

basin f i l l and also sandstone and limestone u n i t s . These 

formations are f a i r l y continuous and are i n good h y d r o l o g i c 

c o r r e c t i o n . When a w e l l pumps from one, the e f f e c t s may be 

observed i n other f o r m a t i o n s . 

G a l i s t e o Basin i s much more complex g e o l o g i c a l l y 

r e l a t i v e t o these other areas. The water-bearing formations 

are not as continuous as the other basins. There are numerous 

f a u l t s i n the area. The f a u l t here i n Figure 1 i s the T i j e r a s 

G a l i s t e o f a u l t s . And, r e a l l y , t h i s i s a very s i m p l i s t i c 

drawing of the f a u l t . There's a c t u a l l y a swarm of f a u l t s t h a t 

t r e n d i n t h i s d i r e c t i o n . 

There's also f a u l t s t h a t t r e n d normal t o t h a t f a u l t . 

The f a u l t i n g has allowed v o l c a n i c rocks t o move upward or 

i n t r u d e upward i n t o the other sedimentary fo r m a t i o n s . This has 

caused a great deal of d i s r u p t i o n i n the f o r m a t i o n . The 

geologic formations have been s h i f t e d . They've been moved 

against each o t h e r . They've been f r a c t u r e d t o va r i o u s degrees. 

There are numerous dry holes the G a l i s t e o Basin. 

There are d i f f e r e n t geologic u n i t s , and each u n i t has i t s own 

type of water-bearing c a p a b i l i t i e s and also i t s own water 
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q u a l i t y c h a r a c t e r i s t i c s . The h y d r o l o g i c connection between the 

var i o u s zones i n the G a l i s t e o Basin i s h i g h l y v a r i a b l e . 

Q. What i n f o r m a t i o n d i d you use t o conduct your 

i n v e s t i g a t i o n ? 

A. We s t a r t e d out by l o o k i n g a t the w e l l records i n 

our WATERS database. The records show i n f o r m a t i o n on the t o t a l 

w e l l depths, the depth at which water was encountered and the 

depth t o water. 

We also evaluated two stud i e s from the U.S. 

Geological Survey. The f i r s t one was done by Mourant i n 1980. 

I t was a study formed f o r Santa Fe County. I t was a data 

c o m p i l a t i o n showing w e l l record i n f o r m a t i o n , depths t o water, 

and water q u a l i t y measurements f o r the area w e l l s . 

The second r e p o r t we used was a r e p o r t prepared by 

White and Kues, also from the U.S.G.S. I t was a Statewide 

r e p o r t which provided s p r i n g f l o w , i n f o r m a t i o n on the flow of 

s p r i n g and the water q u a l i t y of the sp r i n g s . 

I n a d d i t i o n t o t h i s , we also used maps prepared by 

the New Mexico Bureau of Geology and Min e r a l Resources. We 

also consulted numerous c o n s u l t a n t r e p o r t s . I also looked a t 

the Jemez y Sangre Regional Water Plan, which describes the 

hydrology and water q u a l i t y of the basin. I also looked a t the 

Santa Fe County water q u a l i t y a t l a s . I've a l s o performed f i e l d 

i n v e s t i g a t i o n s of the area. 

Q. Are the sources you describe sources t h a t you'd 
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normally use i n your work i n p r e p a r i n g q u a l i t y r e p o r t s ? 

A. Yes. 

Q. Could you describe the w e l l s t h a t were used i n 

the i n v e s t i g a t i o n ? 

A. The w e l l s are shown on Figure 2 of E x h i b i t 39. 

This f i g u r e shows the d i s t r i b u t i o n of water w e l l s t h a t are i n 

our WATERS database. Most of the w e l l s you see here are 

domestic and stock w e l l s . They g e n e r a l l y produce very l i t t l e 

water, l e s s than 10 gpm. Most of these w e l l s are les s than 

500 f e e t down below land s u r f a c e . 

We do have a few w e l l s i n the basin which are 

completed t o depths between 1,000 and 1,600 f e e t below land 

surface. The w e l l s I'm going t o be t a l k i n g about i n my 

p r e s e n t a t i o n are p r i m a r i l y water w e l l s . The a q u i f e r i s q u i t e 

t h i c k here, so r e a l l y the w e l l s have only p e n e t r a t e d a very 

small p o r t i o n of the a q u i f e r s i n the area. 

Q. And what geologic formations do these w e l l s 

produce from? 

A. The w e l l s i n the n o r t h produce p r i m a r i l y from the 

Santa Fe Group a q u i f e r . Also i n t h i s l o c a t i o n you have the 

San Marcos Arroyo; El Dorado i s i n here. Most of these w e l l s 

produce from the sands and grave l s i n the area. We also have 

up i n the mountain f r o n t here along the 1-25 c o r r i d o r -- a l o t 

of these w e l l s produce from the f r a c t u r e d igneous rocks. 

The V a l l e y A l l u v i u m i s d i s t r i b u t e d along the G a l i s t e o 
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Creek, which i s r i g h t along here. We a l s o have the a l l u v i u m 

l i n e next t o the v a r i o u s arroyos t h a t are t r i b u t a r y t o the 

G a l i s t e o . Wells can produce enough water f o r stock and 

domestic s u p p l i e s g e n e r a l l y , and maybe some small community 

w e l l s . Again, those m a t e r i a l s are made up of sands, g r a v e l s . 

Both the Santa Fe Group and the igneous rocks and the 

a l l u v i a l a q u i f e r s g e n e r a l l y p r o v i d e p o t a b l e water. The State 

of New Mexico defi n e s potable water as water c o n t a i n i n g less 

than 10,000 m i l l i g r a m s / l i t e r TDS. 

The other formations t h a t we have are the v o l c a n i c 

rocks, the Espinaso Formation. Also we have a number of dikes 

and igneous rocks t h a t have been p r o t r u d e d upward. Those can 

also c o n t a i n water i f they're f r a c t u r e d . 

I n the G a l i s t e o f o r m a t i o n , which l i e s g e n e r a l l y below 

the v o l c a n i c s , small q u a n t i t i e s f o r domestics and stock w e l l s 

can be obtained, g e n e r a l l y . There are a l s o a number of dry i n 

t h a t f o r m a t i o n i n many low y i e l d i n g w e l l s . The water q u a l i t y 

i n the G a l i s t e o Formation v a r i e s from p o t a b l e t o non-potable. 

I t ' s h i g h l y v a r i a b l e . 

Wells i n the basin a l s o produce from the other deeper 

sedimentary rocks t h a t are also exposed i n some areas. These 

in c l u d e the Mesaverde Group and the Mancos Shale. Now, beneath 

these rocks are other sedimentary f o r m a t i o n s . They extend 

thousands of f e e t below land surface, and we r e a l l y don't have 

any w e l l s on records t h a t have penet r a t e d those formations. 
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I t ' s p o s s i b l e t h a t those formations can c o n t a i n f r e s h water. 

Since the -- you have a wide v a r i e t y of rocks. 

They've been d i s r u p t e d i n numerous d i f f e r e n t ways. They've 

been f r a c t u r e d ; they've been compressed. The water-bearing 

c h a r a c t e r i s t i c s are h i g h l y v a r i a b l e i n the ba s i n . 

Q. Mr. Morrison, you t a l k e d e a r l i e r about the 

d e f i n i t i o n of freshwater. I b e l i e v e you s a i d i t was 10,000 --

A. Yes. The State d e f i n i t i o n i s potabl e water i s 

1,000 m i l l i g r a m s / l i t e r TDS or l e s s . Now, t h a t ' s d i f f e r e n t from 

the d e f i n i t i o n we use f o r freshwater w i t h respect t o 

Sta t u t e 70-2-12, I b e l i e v e . 

Q. So there's a d i s t i n c t i o n between f r e s h water and 

potable water? 

A. Yes, w i t h respect t o the s t a t u t e , which r e q u i r e s 

us t o provide i n f o r m a t i o n on f r e s h water t o the OCD. The State 

Engineer d e f i n e s i n E x h i b i t 37 t h a t freshwater i s any 

groundwater c o n t a i n i n g less than 10,000 m i l l i g r a m s / l i t e r TDS. 

MS. MACQUESTEN: Ms. Duran-Saenz, could we have 

Figure 3 of E x h i b i t 39, please? 

Commissioners, f o r g i v e me. I should.have p o i n t e d 

t h i s out e a r l i e r , but these maps are attached t o the e x h i b i t s 

i n your f o l d e r s a l s o . 

Q. (By Ms. MacQuesten): Mr. Morrison, could you 

describe what Figure 3 of E x h i b i t 39 shows? 

A. Yes. This map i s a geologic map showing the 
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o f f i c i a l geologic f o r m a t i o n s . The data t o prepare, t o develop, 

t h i s map was obtained from the New Mexico Bureau of Geology and 

Min e r a l Resources. 

Each c o l o r d e f i n e s a c e r t a i n g e o l o gic f o r m a t i o n . 

Again, t h i s shows the geologic formations of the land surface. 

The Santa Fe Group, the a b b r e v i a t i o n i s QTs, which i s up here. 

And you can see i t extends down t o about the -- close t o the 

Rio G a l i s t e o or San Marcos Arroyo. 

Now, j u s t because the Santa Fe Group i s present i n 

t h i s area doesn't mean t h a t i t ' s e n t i r e l y s a t u r a t e d . The basin 

f i l l up i n the Santa Fe Basin i s q u i t e deep, l i k e I s a i d . But 

as you move southward, the basin becomes t h i n n e r and t h i n n e r . 

N a t u r a l l y , the s a t u r a t e d thickness disappears f o r most areas 

once you get down by San Marco Arroyo. 

Now, the Santa Fe Group, the Santa Fe Formation, i s 

also deposited south o f G a l i s t e o Creek, but i n t h i s area, i t ' s 

not r e a l l y s a t u r a t e d . You may have some t h i n zones which l i e 

at the bottom of the fo r m a t i o n which are s a t u r a t e d , but i t ' s 

t y p i c a l l y not a f a i r l y good a q u i f e r . 

The other formations t h a t I've t a l k e d about are the 

Espinaso v o l c a n i c s r i g h t . That's l a b e l e d Te. I t ' s i n the 

pur p l e r i g h t t h e r e . That doesn't r e a l l y show up. Now, these 

rocks may also u n d e r l i e the Santa Fe Group, and they're also 

deposited elsewhere i n the basin. A l l the formations shown on 

t h i s map have the p o t e n t i a l t o c o n t a i n freshwater. The one 
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f o r m a t i o n t h a t ' s k i n d of d i f f i c u l t t o see here i s the V a l l e y 

A l l u v i u m . I t ' s deposited along the G a l i s t e o Creek and a l l the 

other arroyos. 

Q. Are the r e areas where water w e l l s have a b e t t e r 

chance f o r being successful? 

A. Based on a v a i l a b l e i n f o r m a t i o n , we see t h a t the 

most p r o d u c t i v e w e l l s are l o c a t e d up i n the E l Dorado area. 

Those produce from s e v e r a l d i f f e r e n t a q u i f e r s , one of the 

primary a q u i f e r s of the Santa Fe Group. The other w e l l s t h a t 

can be p r o d u c t i v e are along the a l l u v i u m along the G a l i s t e o 

Creek and the arroyos. The w e l l u n i t p r o p e r t i e s are h i g h l y 

v a r i a b l e . The s a t u r a t e d thickness may not be very extensive i n 

these areas, and t h a t l i m i t s the w e l l y i e l d s i n the area. 

The other formations g e n e r a l l y y i e l d r e l a t i v e l y small 

q u a n t i t i e s of water. I t ' s very -- i t ' s h i g h l y v a r i a b l e . I f 

you h i t f r a c t u r e s , you can produce more water, i f those are 

sa t u r a t e d . I f you h i t s o l i d rock w i t h o u t f r a c t u r e s , you're 

going t o o b t a i n very l i t t l e water. 

The upper p a r t of the G a l i s t e o Formation provides 

l i m i t e d sources of water. And l i k e w i s e , the formations down 

here, the Mancos Shale, they produce g e n e r a l l y very small 

q u a n t i t i e s of water. And g e n e r a l l y , t h a t water as non-potable. 

MS. MACQUESTEN: Ms. Duran-Saenz, could we have 

Figure 4 of E x h i b i t 39, please? 

Q. (By Ms. MacQuesten): Mr. Morrison, could you 
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t e l l us what i s described on Figure 4? 

A. Yes. Figure 4 shows the water l e v e l contours. 

This was obtained from Mourant's U.S.G.S. study t h a t was 

publ i s h e d i n 1980. And b a s i c a l l y , these are l i k e l a n d 

contours. I t shows t h a t along these l i n e s , there's a s p e c i f i c 

e l e v a t i o n and t h a t the water surface may be found a t t h i s 

e l e v a t i o n . 

There's one ca u t i o n u s i n g t h i s map. The w e l l s t h a t 

were used t o generate t h i s map were completed a t v a r i o u s 

depths, and t h i s i s a general p i c t u r e of the depth t o water. 

As you can -- i t ' s hard t o t e l l , but the hig h e s t 

e l e v a t i o n s are up here along the Sangre de C r i s t o s and also 

here along the margins of the Estancia Basin and also up here 

by the O r t i z Mountains. What t h i s means i s t h a t we have 

recharge o c c u r r i n g along the Sangre de C r i s t o s , a l s o along 

G a l i s t e o Mesa and on the highlands toward south. We also have 

recharge o c c u r r i n g from the O r t i z Mountains. 

Now, as t h a t recharge flows through the subsurface 

and enters the groundwater system, i t flows f a i r l y p a r a l l e l t o 

the d i r e c t i o n t h a t the surface water f l o w s . I t flows toward 

the d i r e c t i o n of the G a l i s t e o Creek. And then i t flows onward 

to the Rio Grande. 

Now, one t h i n g t h a t ' s probably not shown very w e l l i s 

t h a t we have recharge o c c u r r i n g also along G a l i s t e o Creek and 

the other arroyos. Again, the m a t e r i a l s along the arroyos and 
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G a l i s t e o Creek i s probably made up of a l l u v i a l m a t e r i a l s . 

These are very porous, permeable m a t e r i a l s made up of sand and 

g r a v e l . Water i s r e a d i l y able t o p e r c o l a t e through these 

sediments and fl o w downward t o the a q u i f e r . 

The a q u i f e r i s also f a i r l y shallow i n t h i s area. 

I t ' s v a r i a b l e , but you do have some very shallow depths t o 

water. This allows recharge t o occur because t h a t water can 

flow a l l the way t o the a q u i f e r w i t h o u t being evaporated or 

t r a n s p i r e d by p l a n t s . I n other areas, where the depth t o water 

i s f a i r l y s i g n i f i c a n t , we have le s s recharge because a l o t of 

t h a t water i s h e l d up i n the fo r m a t i o n and i s l o s t t o 

evaporation. 

Now, because we have the great p o t e n t i a l f o r recharge 

o c c u r r i n g , we also have the great p o t e n t i a l t h a t i f there's 

land surface p o l l u t i o n t h a t -- the system i s very v u l n e r a b l e . 

P o l l u t i o n could f i l t e r down i n t o the a l l u v i a l a q u i f e r because 

the sediments are so permeable and the depth of the a q u i f e r i s 

very shallow. 

Q. Could you describe the groundwater q u a l i t y 

c o n d i t i o n s i n the basin? 

A. Yes. As I s a i d p r e v i o u s l y , the groundwater 

q u a l i t y v a r i e s s i g n i f i c a n t l y throughout the area. The q u a l i t y 

depends upon the m a t e r i a l s t h a t the water comes i n contact 

w i t h . There's also a number of f a c t o r s t h a t a f f e c t water 

q u a l i t y ; the residence time also i n f l u e n c e s water q u a l i t y . The 
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o l d e r the water i s , the more time i t ' s had t o p i c k up s o l u b l e 

m a t e r i a l from the d i f f e r e n t f o r m a t i o n s . 

I l i k e t o look at Figure 2 of E x h i b i t 40. This map 

was obtained from Mourant's study. And we took Mourant's map 

showing the Mourant's data, and we c a l c u l a t e d the t o t a l 

d i s s o l v e d s o l i d s content. What t h i s map shows i s the water 

w e l l s t h a t we have q u a l i t y measurements f o r i n t h a t p a r t . I t ' s 

k i n d of d i f f i c u l t t o see a l l the numbers, but g e n e r a l l y the map 

shows the g e o l o g i c formations, and the symbols r i g h t up here, 

l i k e QTa, i s a d i f f e r e n t u n i t of the Santa Fe Group. 

The newer values show TDS values. And again, water 

t h a t contains less than 1,000 m i l l i g r a m s / l i t e r TDS i s g e n e r a l l y 

considered p o t a b l e . Most o f the w e l l s up i n t h i s area have TDS 

ranges t h a t are t y p i c a l l y less than 500 m i l l i g r a m s / l i t e r . 

Now, I'm t a l k i n g about average values. When you look 

at t h i s map, you can see a v a r i a t i o n i n t h a t water q u a l i t y , but 

on the average, w e l l s i n the f a r n o r t h end of t h i s basin have 

b e t t e r water q u a l i t y compared t o the w e l l s i n the southern p a r t 

of t h i s b a s in. The w e l l s i n the southern p a r t of t h i s basin 

below G a l i s t e o Creek have water q u a l i t i e s ranging from 1,000 t o 

about 6,000 — between 1,000 and 6,000 m i l l i g r a m s / l i t e r TDS. 

I' d l i k e t o show Figure 3 now of E x h i b i t 40. 

This f i g u r e doesn't show very w e l l i n the p r o j e c t o r , 

but b a s i c a l l y , the area colored i n the b l u e , which i s up i n the 

El Dorado area, on the average, the water q u a l i t y i n t h i s 
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r e g i o n i s less than 500 m i l l i g r a m s / l i t e r TDS. Again, these are 

average values. I n the area south of G a l i s t e o Creek and along 

the C e r r i l l o s H i l l s , the average water q u a l i t i e s range from 

about 500 t o up 1,000 m i l l i g r a m s / l i t e r . 

Again, we have a l o t of v a r i a t i o n . We have numerous 

dry holes i n here. We have l o w - y i e l d i n g w e l l s , and we have 

pockets of areas where the water q u a l i t y does exceed 1,000. 

But o v e r a l l the average value i n here i s less than 1,000. 

Now, f o r the remainder of the basin which i s south of 

Ga l i s t e o Creek, the water q u a l i t y i s g r e a t e r than 1,000, but 

less than 6,000 m i l l i g r a m s / l i t e r . I t should be kept i n mind 

t h a t the data we're using i s from water w e l l s , and the m a j o r i t y 

of these w e l l s are les s than 500 f e e t deep. 

Now, as you go deeper i n the f o r m a t i o n f o r any given 

area, the water q u a l i t y g e n e r a l l y d e t e r i o r a t e s . The TDS 

increases because the water g e n e r a l l y comes over and i t ' s had 

more time t o p i c k up the solubles from the v a r i o u s geologic 

m a t e r i a l s . So t h i s p i c t u r e r e a l l y only shows you the TDS t h a t 

i s maybe there based on a v a i l a b l e i n f o r m a t i o n . I t represents 

the water q u a l i t y of the very upper surface of the a q u i f e r . I t 

does not r e f l e c t the water q u a l i t y t h a t you may f i n d at deeper 

depths. 

However, a l l the water w e l l s t h a t we looked at had 

water q u a l i t i e s w e l l below 10,000 m i l l i g r a m s / l i t e r TDS, which 

i s the State Engineer's d e s i g n a t i o n of waters t h a t need t o be 
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p r o t e c t e d from o i l and gas w e l l d r i l l i n g . I f o i l and gas 

products are obtained i n the deeper formations, the water 

associated w i t h those formations w i l l be above 10,000 

m i l l i g r a m s per l i t e r . 

MS. MACQUESTEN: I have no more questions of 

Mr. Morrison. I would move f o r the admission of E x h i b i t s 37, 

38, 39 and 40. That's the l e t t e r from the State Engineer 

d e f i n i n g f r e s h water, the OCD d e f i n i t i o n of freshwater and the 

hydrology r e p o r t s . 

CHAIRMAN FESMIRE: Mr. Hall? 

MR. HALL: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: I would o b j e c t t o the admission of 

E x h i b i t 37. That's the l e t t e r from Mr. Reynolds. 

CHAIRMAN FESMIRE: Ms. MacQuesten? 

MS. MACQUESTEN: I ' d ask f o r the grounds of the 

obj e c t i o n . 

MS. FOSTER: The grounds being t h a t t h i s witness d i d 

not w r i t e the l e t t e r ; t h a t t h i s i s not i n the r u l e . This i s 

j u s t a l e t t e r between two i n d i v i d u a l s . I don't see how t h i s 

becomes p o l i c y of the D i v i s i o n whatsoever. 

And i f you'd l i k e , I can question the witness on 

t h a t , but the testimony, I b e l i e v e , was t h a t t h i s was a l e t t e r 

from the State Engineer t o the O i l Conservation D i v i s i o n ' s 

d i r e c t o r , but does t h a t make i t D i v i s i o n p o l i c y because i t ' s a 
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l e t t e r between the two d i v i s i o n s ? 

CHAIRMAN FESMIRE: I t h i n k Mr. Morrison has t e s t i f i e d 

t h a t t h i s has been h i s department p o l i c y , and he has 30 years' 

experience i n using t h a t l e t t e r -- w e l l , since the l e t t e r was 

d r a f t e d . 

THE WITNESS: Yes. Also i n E x h i b i t 39, i t provides 

t h a t d e f i n i t i o n . And t h i s e x h i b i t was approved by the State 

Engineer t o be submitted t o the OCD. 

CHAIRMAN FESMIRE: You've got i t down i n the records 

of the State Engineer? 

THE WITNESS: Right. And the State Engineer approved 

t h i s document t h a t we submitted. 

CHAIRMAN FESMIRE: Okay. I ' l l o v e r r u l e the 

o b j e c t i o n . We'll admit E x h i b i t s 37, 38, 39 and 40 f o r the 

record. 

[ A p p l i c a n t ' s E x h i b i t s 37, 38, 39 & 40 admitted i n t o 

evidence.] 

Mr. H a l l , d i d you have any questions? 

MR. HALL: Yes, s i r . 

CROSS-EXAMINATION 

BY MR. HALL: 

Q. Mr. Morrison, could you t e l l us the scope and 

exte n t of the O f f i c e of the State Engineer t o r e g u l a t e water 

q u a l i t y ? 

A. The O f f i c e of the State Engineer i s charged w i t h 
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the admission and p r o t e c t i o n of the waters w i t h i n New Mexico, 

and t h a t ' s a very broad duty. Commonly, w e ' l l look at water 

q u a l i t y matters w i t h water r i g h t a p p l i c a t i o n s . Suppose a w e l l 

i s proposed t h a t may draw i n contaminants i n t o other e x i s t i n g 

water w e l l s . I n t h a t case, we w i l l consider water q u a l i t y . 

Also w e ' l l consider water q u a l i t y w i t h respect t o the 

s t a t u t e I've been r e f e r r i n g t o . That was -- I keep on 

f o r g e t t i n g t h a t number here -- t h a t s t a t u t e was 

Section 70-2-12 (B) (15) . And again, t h a t s t a t u t e r e q u i r e s t h a t 

the State Engineer designate f r e s h water bodies f o r the OCD. 

Q. A l l r i g h t . Aside from the d e s i g n a t i o n of 

aq u i f e r s as 10,000 TDS -- or more or l e s s , what s p e c i f i c a l l y 

does the O f f i c e of the State Engineer do t o r e g u l a t e water 

q u a l i t y ? 

A. We have a couple of s t a t u t e s d e a l i n g w i t h 

impairment and p u b l i c w e l f a r e i n which water q u a l i t y issues may 

be considered. We also have a s t a t u t e p e r t a i n i n g t o a q u i f e r s 

which are below 2500 f e e t which c o n t a i n water c o n t a i n i n g more 

than 1,000 m i l l i g r a m s / l i t e r . That s t a t u t e i s 72-12-24. 

Q. Can your o f f i c e r e s t r i c t or p r o h i b i t the d r i l l i n g 

of a water w e l l where water q u a l i t y issues are concerned? 

A. I f he f i n d s t h a t t h a t ' s d e t r i m e n t a l t o the p u b l i c 

w e l f a r e and whether i t r e s u l t s i n impairment, yes, he can. 

Q. Has t h a t ever been done i n the G a l i s t e o Basin? 

A. Not t h a t I'm aware o f . 
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Q. Mr. Morrison, are you aware of the p r o t o c o l s f o r 

o i l and gas w e l l d r i l l i n g t h a t the O i l Conservation D i v i s i o n 

and the O i l Conservation Commission e s t a b l i s h e d f o r the 

Tularosa Basin i n Otero and S i e r r a Counties? 

A. No, I'm not. 

Q. Do you know g e n e r a l l y i f -- do you know anything 

about the hydrogeology of the Tularosa Basin? 

A. Yes, I do. 

Q. I s the r e g e n e r a l l y more data a v a i l a b l e t o your 

o f f i c e i n the Tularosa Basin and Otero County than i n the 

Ga l i s t e o Basin? 

A. Yes. I would say there's more i n f o r m a t i o n f o r 

the Tularosa Basin. I'm not sure about the Otero Mesa area. 

Q. I f you could t u r n t o your E x h i b i t 39, l e t me ask 

you: I n the course of p r e p a r i n g your r e p o r t , d i d you review 

the a v a i l a b l e w e l l logs from the 32 o i l and gas w e l l s t h a t were 

d r i l l e d i n the area? 

A. No, I d i d n ' t . I looked at some e x h i b i t s t h a t 

were prepared, but I d i d not examine those c l o s e l y , no. 

Q. Would t h a t data have been h e l p f u l t o you at a l l ? 

A. Well, g e n e r a l l y , my experience w i t h o i l w e l l logs 

i s t h a t they are mainly concerned about the deeper formations. 

They r e a l l y don't p r o v i d e much i n f o r m a t i o n about the upper 

surface. What we're r e a l l y concerned about i n p r o t e c t i n g 

e x i s t i n g w e l l s i s t h a t we're concerned about the 
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c h a r a c t e r i s t i c s of the upper formations, which are not o f t e n 

w e l l described i n the o i l w e l l logs i n the degree t h a t we are 

concerned w i t h . They're mainly concerned about o i l and gas 

i n t e r v a l s , w h i l e we're concerned more about the water-producing 

c a p a b i l i t i e s at the very upper surface of those fo r m a t i o n s . 

Q. Well, d i d you look t o see a t a l l i f any of those 

logs would have had r e s i s t i v i t y data t h a t would have helped you 

c a l c u l a t e the s a t u r a t i o n of the a q u i f e r s t h a t you're concerned 

about? 

A. We were not concerned p r i m a r i l y about the 

thickness of the a q u i f e r s . We were concerned, due t o the 

s t a t u t e s , w i t h d e s i g n a t i n g a q u i f e r s c o n t a i n i n g 2,000 

m i l l i g r a m s / l i t e r or l e s s . I d i d look at those l o g s , and I 

found they were h i g h l y v a r i a b l e c o n d i t i o n s throughout the area, 

and I could not r e a l l y use t h a t i n f o r m a t i o n t o come up w i t h a 

de s i g n a t i o n of what's f r e s h and what's not f r e s h . 

CHAIRMAN FESMIRE: Mr. Morrison, you s a i d 2,000? Was 

t h a t a misstatement? 

THE WITNESS: Yes. 

CHAIRMAN FESMIRE: What should you have said? 

THE WITNESS: I f o r g e t what I was answering. 

CHAIRMAN FESMIRE: Could the c o u r t r e p o r t e r please 

read t h a t back? 

[The record was read by the r e p o r t e r . ] 

THE WITNESS: I t h i n k i t was 10,000 m i l l i g r a m s / l i t e r 
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TDS or l e s s . 

CHAIRMAN FESMIRE: I'm s o r r y . 

THE WITNESS: Our p o s i t i o n i s t o f i n d freshwaters 

which i s 10,000 m i l l i g r a m s / l i t e r TDS or l e s s , so we were 

p r i m a r i l y focused on water w i t h i n t h a t q u a l i t y range. But we 

d i d examine other i n f o r m a t i o n . But due t o time c o n s t r a i n t s , we 

had t o focus our e f f o r t s upon the water w e l l s . 

CHAIRMAN FESMIRE: I'm s o r r y . I misheard, 

apparently. Mr. Hall? 

Q. (By Mr. H a l l ) : I f I understood your testimony, 

when c o n s t r u c t i n g some of your f i g u r e s , you had a contour map 

f o r your Figure 4 t o E x h i b i t 39, and then you t r i e d t o map 

water q u a l i t y i n your Figure 2, E x h i b i t 40. T e l l me i f I 

misunderstood what you s a i d , but t o do these maps, you looked 

at the water q u a l i t y -- you j u s t tapped the top of the a q u i f e r ; 

i s t h a t r i g h t ? 

A. Most of these w e l l s are d r i l l e d u n t i l they get 

the q u a n t i t y t h a t ' s r e q u i r e d f o r the proposed use. Domestic 

and stock w e l l s don't r e q u i r e much use. I t ' s expensive t o 

d r i l l w e l l s . Once they get the q u a n t i t y and q u a l i t y necessary, 

they g e n e r a l l y stop d r i l l i n g . 

Q. I f I understood you c o r r e c t l y , I heard you say 

the primary source of f r e s h water s u p p l i e s f o r the Santa Fe 

Basin, Stanley Basin and G a l i s t e o Bain come from lenses; i s 

t h a t accurate? 
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A. Yes. Lenses are b a s i c a l l y d i s c r e t e zones of sand 

and g r a v e l . I n these formations you have i n t e r f e r i n g of 

sediments. You have clays and s i l t s mixed i n w i t h sands and 

gr a v e l s . I n a very s i m p l i s t i c manner, i t looks l i k e a l a y e r 

cake, but i t ' s much more complex than a l a y e r cake; they're 

i n t e r - f i n g e r e d t o g e t h e r . 

Q. Would i t be c o r r e c t t o assume t h a t i f you 

describe these as lenses, they are l i m i t e d i n t h e i r h o r i z o n t a l 

e x t e n t ; i n other words, they pinch out? 

A. Yes, they do. Some can extend f o r q u i t e some 

dis t a n c e . 

Q. And how do you determine t h a t t h a t ' s the case? 

A. Well log s . 

Q. Okay. And i f we look a t a l l the data p o i n t s you 

had on your Figure 2 attached t o E x h i b i t 39, d i d the data you 

obtained from the w e l l logs from a l l of those data p o i n t s , was 

t h a t enough date t o al l o w you t o determine whether there's 

broad c o n t i n u i t y among the freshwater a q u i f e r s you're mapping? 

A. Based upon other i n f o r m a t i o n , the a q u i f e r i s 

g e n e r a l l y considered t o be very w e l l connected, based upon my 

experience and other m a t e r i a l s I've reviewed. Also the w e l l 

l o g s , they i n d i c a t e sand and clay zones. And those zones may 

not be continuous but s t i l l our understanding of those lenses 

i s t h a t they are very permeable, and they a l l o w water t o 

propagate through them w i t h very good hydrology connection w i t h 
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one another. 

Q. And how does the water t r a v e l ? How i s i t 

t r a n s m i t t e d ? I s t h a t i n response t o pressure? 

A. I t ' s i n response t o , yes, pressure and g r a v i t y . 

Q. From other water wells? 

A. I t ' s i n response t o -- i n the f i g u r e t h a t I 

showed you i n E x h i b i t 40 -- I mean E x h i b i t 39 -- the r e was the 

water l e v e l contours. 

Q. Say again? 

A. The water l e v e l contour map. And I t h i n k 

t h a t ' s -- yeah, t h i s one r i g h t here. 

So what happens i s t h a t we have r u n o f f o c c u r r i n g from 

the Sangre de C r i s t o s and these highlands. As t h a t water comes 

i n t o the system, i t ' s at a higher e l e v a t i o n compared t o the 

bottom of the b a s i n . That e l e v a t i o n d i f f e r e n c e d e r i v e s water 

from the upper p o r t i o n s of the basin t o the lower end of the 

basin. 

We do have co n f i n e d a q u i f e r s i n the area which may 

have a d i f f e r e n t c o n f i g u r a t i o n of the contours. But, again, we 

have very l i t t l e i n f o r m a t i o n t o de f i n e those deeper flow paths. 

Q. A l l r i g h t . I n your a n a l y s i s of any of the data, 

d i d you t e s t f o r the presence of the hydrocarbons? 

A. No. My st u d i e s were based upon the i n f o r m a t i o n 

t h a t was contained i n the U.S. Geological Surveys. 

Q. And you found t h a t data t o be accurate? 
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A. Excuse me? 

Q. You found those data t o be adequate? 

A. Yes. 

Q. Okay. Looking at the l a s t page of your 

E x h i b i t 39, page 8, you're saying t h a t water q u a l i t y f o r each 

s a t u r a t e d zone w i l l v a ry from s i t e t o s i t e ; t h e r e f o r e , i t 

cannot be determined u n t i l d r i l l i n g samples have been c o l l e c t e d 

and analyzed. So h y d r o g e o l o g i s t s can't have enough data, 

r i g h t ? 

A. Right. 

Q. Always l o o k i n g f o r more. And then you're 

recommending -- w e l l , you p o i n t t o an absence of s i t e - s p e c i f i c 

data, and i n the absence of data, you simply d e c l a r e the e n t i r e 

b a s i n as a p r o t e c t e d a q u i f e r . I s t h a t the process? 

A. Yes. I n some areas l i k e the E l Capitan Reef, we 

have q u i t e a b i t of i n f o r m a t i o n so t h a t we can t e l l t h a t a 

c e r t a i n geologic f o r m a t i o n contains waters w i t h less than 2,000 

m i l l i g r a m s / l i t e r TDS. However, i n t h i s area, we r e a l l y can't 

do t h a t . We don't have enough i n f o r m a t i o n . The i n f o r m a t i o n we 

do have i s h i g h l y v a r i a b l e from one spot t o another. 

Q. And so t h a t ' s why you c a l l e d f o r s i t e - s p e c i f i c 

data. I guess we need t o know what you mean by s i t e - s p e c i f i c 

data. I s there a d e f i n i t i o n f o r t h a t ? 

A. Yes. What i t means i s t h a t when you are d r i l l i n g 

the w e l l , the water q u a l i t y needs t o be sampled. We need t o 
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know what the t o t a l d i s s o l v e d s o l i d s content i s as you d r i l l 

t h a t w e l l . Once t h a t w e l l i s d r i l l e d and the operator can 

show -- demonstrate -- t o us t h a t water i s g r e a t e r than 10,000 

m i l l i g r a m s / l i t e r , then t h a t water does not f a l l w i t h i n our 

de s i g n a t i o n of f r e s h water. U n t i l i t can be shown t h a t i t 

exceeds t h a t l e v e l , we're going t o assume t h a t i t i s f r e s h 

water. 

Q. Okay. T e l l us how an operator would c o l l e c t 

water samples d u r i n g d r i l l i n g l i k e t h a t ? 

A. By t e s t i n g the mud. And there may be other 

means; l o g g i n g . 

Q. Mud l o g r e p o r t s would be s u f f i c i e n t ? 

A. They would be h e l p f u l . But t e s t i n g the mud would 

be more d e f i n i t i v e . 

Q. I n the l a s t paragraph of your E x h i b i t 39, t o 

summarize, you simply want operators t o be r e q u i r e d t o show 

t h a t d r i l l i n g w i l l not contaminate f r e s h water s u p p l i e s . How 

do we do t h a t ? 

A. No. We're mainly i n t e r e s t e d f o r the d r i l l e r t o 

provide us i n f o r m a t i o n so we can t e l l whether or not water 

contains l e s s than 10,000 or more than 10,000. The 

r e s p o n s i b i l i t y then r e s t s w i t h the OCD t o ensure t h a t there's 

no contamination. 

Q. A l l r i g h t . Now, p r i o r t o a c t u a l d r i l l i n g , what 

types of data would be acceptable t o your o f f i c e , and 
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p o t e n t i a l l y t o the OCD, i n making a de t e r m i n a t i o n t h a t 

contamination of f r e s h water s u p p l i e s w i l l r e s u l t from 

d r i l l i n g ? 

A. That was outside of the scope of my study. 

Q. Okay. What databases would you recommend t h a t 

the OCD r e l y on i n making i t s p r e - d r i l l i n g permit approvals? 

A. That's ou t s i d e of my r e s p o n s i b i l i t y . 

Q. Okay. Well, t e l l us what databases t h a t you use 

at the O f f i c e of State Engineer. 

A. I used our WATERS database, which i s p r i m a r i l y a 

w e l l d r i l l e r database. I t contains i n f o r m a t i o n on the depth of 

w e l l s , the depth of water, the d e s c r i p t i o n of the water-bearing 

u n i t s and the other sediments t h a t are penetrated. I t also 

provides i n f o r m a t i o n on the w a t e r - y i e l d i n g c a p a b i l i t i e s of 

d i f f e r e n t f o r m a t i o n s . 

I a l s o used the i n f o r m a t i o n t h a t was i n the two 

U.S.G.S. st u d i e s t h a t I r e f e r r e d t o . 

Q. I n b r i e f l y l o o k i n g a t your E x h i b i t 39 and 40, you 

d i d n ' t express the need f o r any data from m o n i t o r i n g w e l l s , d i d 

you? 

A. No, I d i d n ' t . 

MR. HALL: I have no f u r t h e r questions. 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: Thank you. 
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CROSS-EXAMINATION 

BY MS. FOSTER: 

Q. So -- I'm s o r r y . Your l a s t name again? 

A. Morrison. 

Q. Morrison. I'm s o r r y . I want t o c a l l you Tom. 

Mr. Morrison, i f you could c l a r i f y something f o r me: I s the 

Ga l i s t e o Basin, i s t h a t a declared basin by the O f f i c e of the 

State Engineer? 

A. I t ' s w i t h i n the Rio Grande Underground Water 

Basin, which was declared by the State Engineer. The G a l i s t e o 

Basin i s a sub-basin l i k e the Santa Fe Basin. The Rio Grande 

Basin extends from the Colorado/New Mexico s t a t e l i n e s a l l the 

way down t o Elephant B u t t e . Below Elephant B u t t e , i t ' s 

declared as the Lower Rio Grande Underground Water Basin. 

Q. So b a s i c a l l y e v e r y t h i n g between our a r b i t r a r y 

s t a t e l i n e s -- which are on the surface -- has been declared 

n o r t h a l l the way down to Elephant Butte -- a l l the water? 

A. Yes. The e n t i r e State i s w i t h i n a declared 

underground water basin. The watershed w i t h i n the Rio Grande 

i s w i t h i n the Rio Grande Underground Water Basin or the Lower 

Rio Grande Water Basin. 

Q. Okay. And what about a q u i f e r s t h a t are deeper 

than 2500 f e e t ? Has t h a t been declared? 

A. That depends upon -- t h a t ' s c o n t r o l l e d by the 

St a t u t e 72-12-24, and there's s p e c i a l p r o v i s i o n s t h a t must be 
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met t o have t h a t water t o be outside the purview of the State 

Engineer. 

Q. So i n your e x h i b i t , you t a l k e d about the water 

contour map. Can we look a t th a t ? 

CHAIRMAN FESMIRE: Part 2, E x h i b i t 3 9? 

MS. FOSTER: I t h i n k i t was Figure 4 of the e x h i b i t . 

CHAIRMAN FESMIRE: Four; you're r i g h t . 

Q. (By Ms. F o s t e r ) : Could you e x p l a i n t h a t map t o 

me i n terms of I mean, you have some p r e t t y b i g numbers on 

th e r e . S p e c i f i c a l l y , c l o s e r t o E l Dorado you have 7,000, 6900, 

and then going down towards the southeast p o r t i o n , you have 

6300. You don't have any numbers i n the middle. But can you 

e x p l a i n t o me what t h a t means i n terms of depth t o water? 

A. What t h i s means i s t h a t -- f i r s t of a l l , t h i s map 

was taken from Mourant's study. And what these l i n e s represent 

are land surface -- I mean, what they represent i s e l e v a t i o n s . 

I t ' s much l i k e a topographic map which shows land surface 

e l e v a t i o n . This map shows the surface, the general surface, of 

where the top of the water-bearing formations are. 

I would l i k e t o c o r r e c t t h a t . I t b a s i c a l l y t e l l s you 

the depth where the a q u i f e r i s l o c a t e d . Now, what t h a t means 

i s t h a t water i s going t o f l o w from you gave the example of 

7,000 e l e v a t i o n . Well, i f you take t h a t e l e v a t i o n s and you 

s u b t r a c t i t from the land surface e l e v a t i o n , you get a general 

idea of how deep you have t o d r i l l before you h i t water. 
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Q. Okay. So c l o s e r t o the Sangre de C r i s t o s , 

according t o your map, you'd have t o d r i l l over 6,000 feet? 

A. No. 

Q. No. 

A. That's the e l e v a t i o n of the water surface. I n 

general, you'd have t o take the land surface e l e v a t i o n . 

Suppose your land surface e l e v a t i o n was 8,000 and t h i s contour 

map showed the water was a t 7,000, you would have t o d r i l l 

a pproximately 1,000 f e e t t o get water. 

Q. Oh, I see. Okay. Because you d i d s t a t e i n your 

testimony t h a t most of the water w e l l s are 500 f e e t t o reach 

the top of the a q u i f e r . 

A. A m a j o r i t y o f the w e l l s are less than 500 below 

the land surface. 

Q. Okay. And how does the State Engineer deal w i t h , 

you know, i f you have somebody who i s d r i l l i n g down t o 

8,000 f e e t and goes through an a q u i f e r t h a t ' s deeper than 2500, 

whose water i s t h a t ? I s t h a t declared? 

A. Yes, unless they f o l l o w the procedures on the 

s t a t u t e s r e l a t i n g t o 72-12-24 which i s the s t a t u t e t h a t r e l a t e s 

t o the 2500 f o o t top of the a q u i f e r d e s i g n a t i o n . But i f we 

j u s t get an a p p l i c a t i o n i n f o r a new depth, we're going t o 

t r e a t i t l i k e any other water r i g h t a p p l i c a t i o n . We're going 

t o assess i t f o r impairment, p u b l i c w e l f a r e and cons e r v a t i o n . 

Q. And you're going t o make the assumption t h a t i t ' s 
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1 f r e s h water. 

2 A. We're going t o use a l l the i n f o r m a t i o n a v a i l a b l e 

3 to c a l c u l a t e the e f f e c t s of the use of t h a t proposed w e l l . 

4 Q. Okay. And again, r e v i e w i n g the p o r t i o n t h a t 

5 Mr. H a l l r a i s e d , i n your r e p o r t I b e l i e v e you s t a t e d t h a t , you 

6 know, you d i d n ' t have s p e c i f i c i n f o r m a t i o n but you are making 

7 the assumption t h a t the G a l i s t e o Basin i s a l l f r e s h water? 

8 A. We're doing t h a t because of the great u n c e r t a i n t y 

9 about where the f r e s h water extends and where the water g r e a t e r 

10 than 10,000 begins. 

11 Q. A l l r i g h t . Now, you mentioned t h a t t e s t i n g the 

12 mud and mud lo g g i n g would be a good water q u a l i t y t e s t . 

13 A. Uh-huh. 

14 Q - Did you s t a t e t h a t ? 

15 A. Uh-huh. 

16 Q. How would you go about t e s t i n g mud? 

17 A. I'm not experienced i n t h a t area. 

18 Q. Okay. So you're not experienced. So you 

19 wouldn't know i f there's a c t u a l l y an approved method t o do t h a t 

20 w i t h i n the OSE? 

21 A. I b e l i e v e t here i s . I've been t o l d t h ere t h a t 

22 was. And l i k e I s a i d , I'm not a mud logger. 

23 Q. But can you give me an example of how t h a t might 

24 be done? 

25 A. I'm not a mud logger, no. 
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Q. Okay. And how would you determine the s a l i n i t y 

of the water from those mud logs t h a t you s a i d could give you 

some in f o r m a t i o n ? 

A. Again, there's several methods t o do t h a t , and 

I'm not a mud logger, and I've never t e s t e d water q u a l i t y from 

mud. 

Q. Okay. So you're not a mud logger, but you're 

recommending t h a t t h a t ' s the best way t o determine water 

q u a l i t y ? 

A. I'm saying t h a t whatever has t o be done t o 

determine t o water q u a l i t y , needs t o be done. 

Q. But you don't have enough experience i n water 

l o g g i n g t o be able t o t e l l me how t o do i t or what the a c t u a l 

r e s u l t s would be and how t o t e s t f o r s a l i n i t y ? 

A. Yes. I'm not going t o t e l l you how t o do i t 

because t h a t ' s not my area of e x p e r t i s e . With respect t o the 

State Engineer, we j u s t want a demonstration t h a t the water i s 

e i t h e r g r e a t e r than 10,000 m i l l i g r a m s / l i t e r or less than 

10,000. 

Q. A l l r i g h t . And t h a t ' s the only way t h a t you 

t h i n k you can do i t . There must be other ways. What about 

m o n i t o r i n g w e l l s , f o r example? 

A. Uh-huh. 

Q. A l l r i g h t . 

A. But, again, because of the complexity of the 
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area, I t h i n k i t ' s i mportant t h a t you get water q u a l i t y 

measurements from the w e l l t h a t ' s been d r i l l e d . You can move 

over a sh o r t d i s t a n c e , and you may encounter t o t a l l y d i f f e r e n t 

types of formations and water q u a l i t i e s . 

Q. And you are recommending -- or a t l e a s t the r u l e 

s t a t e s -- t h a t we have t o have a water logger, a mud logger, 

every day t o w r i t e a d a i l y r e p o r t . Are you aware of t h a t 

p r o v i s i o n i n the r u l e ? 

A. Those are not our r u l e s . That's not my area of 

e x p e r t i s e . 

Q. Okay. Then you wouldn't be f a m i l i a r w i t h how 

c o s t l y i t i s t o do d a i l y mud lo g g i n g and a l l t h a t ? 

A. No, I'm not. 

Q. Now, i n the Ga l i s t e o Basin Report on page 43, 

there's a d i s c u s s i o n of the de s i g n a t i o n o f the G a l i s t e o Creek. 

A. Can you r e f e r t o what e x h i b i t t h a t i s ? 

Q. E x h i b i t 20. 

A. On what page? 

Q. Page 43 under the bolded language, Regulation of 

Water Associated w i t h O i l and Gas D r i l l i n g t h a t f i r s t 

paragraph. 

A. Yes. What about i t ? 

Q. I t discusses the Ga l i s t e o Creek drainage area --

A. Uh-huh. 

Q. -- and t h a t was designated by the O f f i c e of the 
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State Engineer i n 1956, and then they extended i n 1970, 

c o r r e c t ? I s t h a t what i t g e n e r a l l y says? 

A. What i t says i s the western area of G a l i s t e o 

Creek drainage basin was declared as p a r t of the Rio Grande 

Underground Water Basin by the State Engineer on November 

29, 1956. The declared basin was extended on December 

17, 1970, t o i n c l u d e the e n t i r e drainage area of the G a l i s t e o 

Creek. 

Q. Okay. And i s G a l i s t e o Creek the same t h i n g as 

G a l i s t e o Basin, t h i s whole area t h a t we're t a l k i n g about? 

A. The G a l i s t e o Basin includes the G a l i s t e o Creek 

and a l l the other t r i b u t a r i e s which are f l o w i n g i n t o G a l i s t e o 

Creek. 

Q. Okay. A l l r i g h t . But, again, I'm s t i l l 

confused. Because i t seems t o me t h a t i n your r e p o r t you 

d i d n ' t q u i t e go as f a r as d e s i g n a t i n g i t , but you made the 

recommendation t h a t you t h i n k there's freshwater. 

A. I don't understand your q u e s t i o n . 

Q. Well, t h e r e seems t o be a discrepancy between 

t h i s o f f i c i a l d e s i g n a t i o n of 1970 of G a l i s t e o Creek, which i s 

on the east side of the basin, okay? 

A. I t extends throughout the ba s i n . 

Q. Okay. Well, then, I would ask you t o look at 

E x h i b i t 13. According t o t h a t e x h i b i t , which i s the G a l i s t e o 

Surface Water Drainage Boundary Map, you have the G a l i s t e o 
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River going east and south and you have the G a l i s t e o Creek 

going northwest. I mean -- I'm s o r r y -- G a l i s t e o River going 

east/west and Ga l i s t e o Creek going n o r t h / s o u t h . I don't know 

my r i g h t and l e f t here. 

A. That's not our e x h i b i t . Many people r e f e r t o the 

Gal i s t e o i n many d i f f e r e n t ways. I've seen i t r e f e r r e d t o the 

Rio G a l i s t e o , G a l i s t e o River and G a l i s t e o Creek. For our 

purposes, we're l o o k i n g at a l l t r i b u t a r i e s and a l l main stems 

of the G a l i s t e o system. 

Q. Okay. Then why i s i t t h a t the Santa Fe River 

might not be in c l u d e d i n t h i s process or the Pecos River w i t h 

o f f s h o o t s t h a t are very close t o t h i s as well? I mean, there's 

no t r i b u t a r i e s , there's no connection between those l a r g e r 

r i v e r s . 

A. Can you rephrase your question? 

Q. Well, what I'm asking i s : I s the d e s i g n a t i o n --

t h i s l i n e t h a t you have i n t h i s map t h a t ' s designated i n red, 

i t seems t o me a l i t t l e a r b i t r a r y w i t h the other r i v e r s t h a t 

are going t h e r e . I f you're t e l l i n g me i t ' s based on 

t r i b u t a r i e s and extensions of the t r i b u t a r y — 

MS. MACQUESTEN: Mr. Chairman, could we have a 

d i s t i n c t i o n made between a declared basin and the d e f i n i t i o n of 

the G a l i s t e o Basin as a surface feature? I t h i n k t h a t might 

help c l e a r up some of these questions. 

CHAIRMAN FESMIRE: Mr. Morrison, would you l i k e t o 
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address t h a t ? 

THE WITNESS: Yes. The State Engineer i s r e q u i r e d t o 

declare underground water basins f o r him t o a d m i n i s t r a t o r the 

water resources i n t h a t area. Now, q u i t e o f t e n f o l k s t a l k 

about other basins, and they are q u i t e d i f f e r e n t than the OSE 

des i g n a t i o n s . 

Now, when I t a l k about a watershed basin, I'm t a l k i n g 

about i f you go out and dump a bucket of water on the land 

surface, which way i s i t going t o flow? I f you do t h a t and i t 

flows i n the G a l i s t e o system or i t s t r i b u t a r i e s and main stem, 

then t h a t ' s w i t h i n the watershed. 

I f you dump t h a t bucket out and i t flows towards the 

Santa Fe River, then i t ' s i n the Santa Fe Basin. I f you dump 

i t out toward the east there and i t goes towards the Pecos, 

then i t ' s p a r t of the Pecos Basin. 

Q. Okay. So but, again, based on the d e s c r i p t i o n s 

t h a t you j u s t gave me, any a q u i f e r s t h a t the top of the a q u i f e r 

i s g r e a t e r than 2500 f e e t i s not d e c l a r a b l e by the State 

Engineer, c o r r e c t ? That's not declared f r e s h water? 

A. C e r t a i n p r o v i s i o n s have t o be on t h a t . 

Q. Meaning what? What do you mean by t h a t ? 

A. I'm not an a t t o r n e y . I can't answer t h a t 

qu e s t i o n . 

Q. But based on your experience as a h y d r o l o g i s t , 

water t h a t i s deeper than 2500 f e e t , does i t or does i t not 
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come w i t h i n the j u r i s d i c t i o n of the O f f i c e of the State 

Engineer i f i t ' s not potable? 

A. The s t a t u t e i s not --

CHAIRMAN FESMIRE: Hang on, Mr. Morrison. 

MS. MACQUESTEN: Obj e c t i o n ; I b e l i e v e t h i s c a l l s f o r 

a l e g a l c o n c l u s i o n . 

CHAIRMAN FESMIRE: Sustained. Ms. Foster, can you 

rephrase t h a t q u e s t i o n or do you want t o move on? 

MS. FOSTER: Let's move on. Thank you. I'm g e t t i n g 

hungry. 

CHAIRMAN FESMIRE: So i s Commissioner B a i l e y . 

MS. FOSTER: I'm s o r r y , Commissioner. 

Q. (By Ms. F o s t e r ) : Just a couple more questions. 

There was q u i t e a few w e l l s t h a t you demonstrated on one of 

your p i c t u r e s , water w e l l s , and you mentioned t h a t there was 

f r a c i n g of the igneous rock on some of those w e l l s , the ones 

t h a t were c l o s e r t o the top p o r t i o n of the G a l i s t e o Basin? 

A. I n d i c a t e d t h a t i n some areas the igneous rocks 

are f r a c t u r e d . 

Q. Okay. And does t h a t mean n a t u r a l l y f r a c t u r e d or 

f r a c t u r e d i n the process of d r i l l i n g a water w e l l ? 

A. N a t u r a l l y f r a c t u r e d . 

Q. Does f r a c t u r i n g occur i f you have t o d r i l l a 

water well? Can i t occur? 

A. Not n e c e s s a r i l y . I guess anyt h i n g i s p o s s i b l e . 
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Q. Okay. But i f you are p i c k i n g a l o c a t i o n , you're 

t r y i n g t o d r i l l a water w e l l and you end up h i t t i n g shale, i s 

i t common p r a c t i c e -- how would you get through t h a t shale t o 

get t o your water formation? 

A. You d r i l l through i t . And you may d i s r u p t the 

form a t i o n as you're d r i l l i n g through i t . 

Q. Right. And d r i l l i n g through i t w i t h no f r a c i n g 

procedure whatsoever? 

A. I'm not f a m i l i a r w i t h f r a c i n g . 

Q. I n your r e p o r t i n E x h i b i t 39, are you f a m i l i a r 

w i t h the ownership of the surface of the G a l i s t e o Basin? 

A. No, I'm not. 

Q. Okay. On E x h i b i t 39 i n the bottom of the t h i r d 

paragraph, do you not s t a t e t h a t most of the lands i n the 

southern h a l f of the G a l i s t e o Basin watershed are owned by the 

Santo Domingo Pueblo? 

A. What page was th a t ? 

Q. Page 1 of E x h i b i t 39. 

A. Yes. 

Q. Yes. So most --

A. I would say t h a t when you get down t o the west of 

1-25 or i n the v i c i n i t y or 1-25, i t ' s my understanding t h a t a 

l o t of those lands are owned by the Santo Domingo Pueblo. 

Q. And lands w i t h i n the Santo Domingo Pueblo, what 

agency does t h a t come under? Who has j u r i s d i c t i o n over those 
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lands? 

A. I'm not a u t h o r i z e d or can answer t h a t q u e s t i o n . 

I'm not a lawyer. 

Q. Okay. But as a former O f f i c e of the State 

Engineer person, i f there was a water w e l l i n the Santo Domingo 

Pueblo, would you be resp o n s i b l e f o r i t ? 

A. I don't know. 

Q. Well i t ' s a simply yes-or-no q u e s t i o n ; you're 

e i t h e r r e s p o n s i b l e f o r i t or not. 

CHAIRMAN FESMIRE: I b e l i e v e he has answered t h a t 

q u e s t i o n . 

THE WITNESS: I'm not q u a l i f i e d t o answer t h a t . 

MS. FOSTER: Okay. I have no f u r t h e r questions. 

Thank you. 

CHAIRMAN FESMIRE: Okay. At t h i s time, we're going 

t o break f o r lunch and r e t u r n a t 1:30, at which time w e ' l l 

s t a r t w i t h the Commissioner examinations by Commissioner 

B a i l e y . 

[Noon recess was taken from 12:25 p.m. t o 1:31 p.m.] 

CHAIRMAN FESMIRE: Okay, at t h i s time, w e ' l l go back 

on the record. The recor d should r e f l e c t t h a t t h i s i s the 

c o n t i n u a t i o n of Case 14255; t h a t a l l three Commissioners are 

present; we do have a quorum; and, i t ' s approximately 1:30 on 

Thursday, December l l t h , 2008. 

At t h i s time, we are going t o take another detour. 
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We found some f o l k s t h a t wanted t o make a statement, and 

they're not here -- so, oh, yes, s i r . Okay. Back i n the back. 

You wanted t o make a statement on the record, s i r ? 

Would you come forward and do so, please? 

MR. DORAME: Mr. Chairman, there's a c t u a l l y two of 

us. My name i s Tony Dorame, and I'm Lieutenant Governor of 

Tesuque. 

CHAIRMAN FESMIRE: Why don't you have a seat, and 

w e ' l l do i t one a t a time here. And would you r e s t a t e your 

name here so the c o u r t r e p o r t e r gets i t c o r r e c t ? 

MR. DORAME: A l l r i g h t . Sure. My name i s Tony 

Dorame, D-o-r-a-m-e. Again, I'm Lieutenant Governor of Tesuque 

Pueblo, and I'm here t o speak t o a matter t h a t ' s of high 

i n t e r e s t t o me and the pueblo as w e l l , and t h a t has t o do w i t h 

the w i l d l i f e concerns t h a t we have re g a r d i n g the p r o j e c t . 

And I ' d l i k e t o read a prepared statement, but I ' d 

also l i k e t o add t o t h a t I'm also f o r m a l l y t r a i n e d as a 

b i o l o g i s t , so my remarks not only are about our i n t e r e s t s 

c u l t u r a l l y speaking, but i t ' s a l s o something I hol d very dear 

t o my h e a r t . 

I'm here t o comment on be h a l f of the Tesuque Pueblo 

and your proposed r e v i s i o n t o r e g u l a t i o n s a p p l i c a b l e t o 

e x p l o r a t i o n and d r i l l i n g i n Santa Fe County and the G a l i s t e o 

Basin. Tesuque Pueblo i s very concerned t h a t the proposed 

amended r e g u l a t i o n s do nothing t o prevent negative impacts on 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Suite 105, Albuquerque, NM 87102 



137 

w i l d l i f e caused by o i l and gas e x p l o r a t i o n and d r i l l i n g . 

The continued h e a l t h of w i l d l i f e w i t h i n the o v e r a l l 

ecosystem i s c r i t i c a l l y important t o the pueblo because 

w i l d l i f e i s important i n our o v e r a l l t r a d i t i o n a l c u l t u r e . The 

pueblo i s e s p e c i a l l y concerned about recent s c i e n t i f i c f i n d i n g s 

e s t a b l i s h i n g the m u l t i p l e , d e t r i m e n t a l impact o i l and gas 

e x p l o r a t i o n development have on w i l d l i f e , i n c l u d i n g loss of 

h a b i t a t , h a b i t a t fragmentation, m o r b i d i t y due t o i n g e s t i o n of 

t o x i c chemicals, e l e c t r o c u t i o n of hawks and eagles by power 

l i n e s and severe d i s r u p t i o n of n e s t i n g and mating behavior. 

E x p l o r a t i o n also f r e q u e n t l y r e s u l t s i n i n v a s i o n of 

undesirable, noxious, non-native p l a n t species which 

fundamentally change h a b i t a t . I t i s t h e r e f o r e c r i t i c a l f o r the 

p u b l i c and f o r the pueblo t h a t t h i s b i o l o g i c a l impact of 

e x p l o r a t i o n be a f a c t o r i n the approval of or d e n i a l of 

perm i t s . 

I n general terms, we would l i k e t o know i f any 

endangered species s t u d i e s or other w i l d l i f e s t u d i e s have been 

done i n the area. I f such s t u d i e s e x i s t , we would l i k e t o 

review them. I n s p e c i f i c terms, we b e l i e v e the impacts on 

w i l d l i f e should be considered as a f a c t o r i n determining 

approval or d e n i a l of a plan. I n a d d i t i o n , OCD should r e q u i r e 

t h a t the New Mexico Department of Game and Fish monitor the 

h e a l t h of w i l d l i f e before and a f t e r a pl a n i s put i n t o e f f e c t 

and t h a t adaptive management p r a c t i c e s t o m i t i g a t e previous 
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unknown e f f e c t s are put i n place. Impacts on w i l d l i f e should 

also be addressed i n each development plan's contingency p l a n . 

Last, we t h i n k OCD should c o n s u l t w i t h the t r i b e s and 

pueblos of New Mexico on any w i l d l i f e impacts before any permit 

i s granted c o n s i s t e n t w i t h Governor Richardson's executive 

orders. 

And t h a t ' s my comment. 

CHAIRMAN FESMIRE: Thank you, Mr. Dorame. You 

i n d i c a t e d t here was someone else t h a t would l i k e t o speak? 

MR. DORAME: Yes. Mark M i t c h e l l , who i s former 

Governor from Tesuque Pueblo, would l i k e t o speak as w e l l . 

CHAIRMAN FESMIRE: Mr. M i t c h e l l ? 

MR. SMITH: May I say something? 

CHAIRMAN FESMIRE: Sure. 

MR. SMITH: Lieutenant Governor Dorame, j u s t so there 

i s n ' t any confusion, your request t o review w i l d l i f e s t u d i e s , I 

t h i n k probably the t h i n g t o do i f you r e a l l y want t o see those, 

would be t o submit something i n w r i t i n g t o the D i v i s i o n and l e t 

them t r e a t t h a t as a request under the P u b l i c Records Act, 

I n s p e c t i o n of Pub l i c Records Act. Because what I don't want t o 

be i s f o r the Commission t o be i n a p o s i t i o n t o have t o 

remember t h i n g s l i k e t h a t i n the testimony and then produce 

t h a t m a t e r i a l . 

CHAIRMAN FESMIRE: Okay. That's b a s i c a l l y the same 

t h i n g t h a t was f i l e d e i t h e r as a comment or as a -- yeah -- as 
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a comment e a r l i e r i n t h i s proceeding, hadn't i t ? Okay. 

MR. DORAME: Thank you. 

MR. MITCHELL: Good af t e r n o o n . Mr. Chairman, members 

of the Commission, my name i s Mark M i t c h e l l , former Governor of 

the Pueblo of Tesuque, and I also serve as t h e i r H i s t o r i c 

P r e s e r v a t i o n O f f i c e r . 

I'm here i n support of the SHPO's statement e a r l i e r . 

I'm also here t o i n f o r m t h a t the G a l i s t e o Basin area i s a l i v e 

and w e l l , from i t s p l a n t s t o i t s w i l d l i f e t o i t s humans t h a t 

l i v e out t h e r e . As p a r t of my p o i n t of view i s our c u l t u r e 

hasn't gone away. We s t i l l p r a c t i c e our c u l t u r e , and we do 

v i s i t t h i s area p e r i o d i c a l l y -- or I should say throughout the 

whole year, depending on whenever the t r a d i t i o n a l calendar 

c a l l s f o r us t o get out t h e r e . 

And we also look a t the area as f a r as comparing 

areas t o the Ga l i s t e o Basin versus the J i c a r i l l a Ranger 

D i s t r i c t , because we also have items i n t h a t area, and I know 

f i r s t hand what o i l companies and d r i l l i n g companies can do t o 

a c e r t a i n area. 

So I'm here on b e h a l f of the Tesuque Pueblo i n hopes 

t h a t t h i s Commission does see f i t or see t o the f a c t t h a t along 

the way, t h a t t here i s c o n s u l t a t i o n w i t h the t r i b e s t h a t are 

going t o be a f f e c t e d by t h i s and making sure t h a t the area t h a t 

was s t a t e d e a r l i e r by the SHPO, Ms. S l i c k , r e f e r e n c i n g t h a t 

o n l y 12 percent of the G a l i s t e o Basin has been surveyed and 
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making sure t h a t the a r c h e o l o g i c a l s i t e s are p r o t e c t e d , t h a t 

the petroglyphs are p r o t e c t e d . 

I d i d submit a w r i t t e n testimony. I don't know i f 

you a l l r e c e i v e d i t , but because we were k i n d of at the l a s t 

minute changing t h i n g s , so we were j u s t shooting from the h i p 

at t h i s time. But I also want t o -- h o p e f u l l y you guys had 

read t h i s l e t t e r I had sent i n be f o r e . And t h a t ' s where I 

stand w i t h t h i s , i f you have any questions. 

CHAIRMAN FESMIRE: Thank you very much, Mr. M i t c h e l l . 

MR. MITCHELL: Thank you. 

CHAIRMAN FESMIRE: We w i l l also have an o p p o r t u n i t y 

t h i s a f t e r n o o n f o r p u b l i c comment before we adjourn, but i f 

there's anybody t h a t ' s on a time c o n s t r a i n t t h a t would l i k e t o 

make a comment now? 

Seeing none, w e ' l l continue w i t h the proceeding. 

Tom, would you l i k e t o retake the witness stand? 

The record should r e f l e c t t h i s i s the c o n t i n u a t i o n of 

the testimony of Mr. Tom Morrison. 

I b e l i e v e t h a t we w i l l s t a r t w i t h the q u e s t i o n i n g by 

Commissioner B a i l e y . 

EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. Let's look at E x h i b i t 40 f i r s t . On page 4, you 

have a s e c t i o n on contamination s i t e s and the f i r s t b u l l e t say 

cyanide and metals contamination have been detected a t the 
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O r t i z Mountain mine s i t e . I s t h a t i n groundwater, or i s t h a t 

s o i l or --

A. I obtained t h i s i n f o r m a t i o n from the Jemez y 

Sangre Regional Water Plan, and they d i d not s p e c i f y , but I 

assume t h a t i t ' s both t o the s o i l and the groundwater. 

Q. And do the metals also i n c l u d e arsenic and 

mercury? 

A. I don't know. 

Q. Okay. Are you aware o f ars e n i c and mercury 

contamination w i t h i n the Ga l i s t e o Basin? 

A. No, I'm not. 

Q. How about s e p t i c tanks? I've been t o l d t h a t 

s e p t i c tanks are one of the major c o n t r i b u t o r s t o groundwater 

contamination, but yet you don't l i s t i t here as a 

contamination source. 

A. Yes. Domestics may cause a problem w i t h 

n i t r a t e s , but i t ' s very s i t e s p e c i f i c . Any time you have a 

s e p t i c tank which i s where the depth of water i s very shallow, 

there's a p o t e n t i a l t h e r e f o r sometimes n i t r a t e s t o reach the 

water l e v e l . But I was mainly l o o k i n g a t the o v e r a l l -- I 

wasn't -- you know, s e p t i c s are a problem throughout the State, 

depending on your s i t u a t i o n , so I d i d n ' t s p e c i f y those. 

Q. So t h i s i s an incomplete l i s t , i s what you're 

saying? 

A. I'm saying t h a t I l i s t e d the s i t e s t h a t were 
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l i s t e d i n the Jemez y Sangre Regional Water Plan. They had a 

se c t i o n there on contamination s i t e s , and t h a t ' s where I got 

t h i s i n f o r m a t i o n . 

Q. Looking at Figure 2 i n t h i s same e x h i b i t f o r 

t o t a l d i s s o l v e d s o l i d s , I n o t i c e t h a t the source map i s dated 

1980. I s t h i s i n f o r m a t i o n from 1980 f o r the TDS — 

A. Yes. 

Q. -- or has i t been updated w i t h the p r o l i f e r a t i o n 

and e x p l o s i v e growth i n t h a t area? 

A. I'm not aware of any comprehensive study t h a t ' s 

up t o date. I used Mr. Mourant's study because i t was 

comprehensive and i t was done by the USGS and, yes, there's 

a d d i t i o n a l data out t h e r e , but due t o time c o n s t r a i n t s , I d i d 

not use t h a t . 

Again, the purpose f o r my e v a l u a t i o n was t o 

ch a r a c t e r i z e where the f r e s h water was l o c a t e d . And based upon 

t h i s i n f o r m a t i o n , I f e e l t h a t i t ' s , you know, the i n f o r m a t i o n 

provides a f a i r l y r e a l i s t i c r e p r e s e n t a t i o n of the water q u a l i t y 

i n t h a t area. 

L o c a l l y , i t may change d i f f e r e n t l y . I'm t r y i n g t o 

say t h a t I'm using average values w i t h the c o n d i t i o n t h a t i f 

you d r i l l a w e l l i n t h i s spot, i t could change from these 

values because the geology i s so complex. 

Q. But over the past 30 years, n e a r l y , you have not 

updated the i n f o r m a t i o n f o r t h i s rule-making session? 
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A. No. 

Q. Okay. 

A. I was asked t o prepare a r e p o r t , and I was not 

r e a l l y a u t h o r i z e d t o go out and c o l l e c t f i e l d data. That was 

beyond the scope of my p r o j e c t . 

Q. Or t h a t had already been c o l l e c t e d and you 

haven't updated? 

A. Again, I u t i l i z e d the USGS st u d i e s because they 

were f a i r l y comprehensive. 

Q. Which takes us t o E x h i b i t 39 w i t h Figure 2. I s 

t h i s data also n e a r l y 30 years old? 

A. No, i t ' s not. We're c o n s t a n t l y m a i n t a i n i n g and 

updating our database. 

Q. How o l d would you say t h a t t h i s number of 

e x i s t i n g water w e l l s i s ? 

A. I'm sorry? 

Q. How o l d i s the i n f o r m a t i o n on t h i s ? 

A. This i n f o r m a t i o n was put tog e t h e r l a s t s p r i n g 

when we were p r e p a r i n g our e x h i b i t , so I assume t h a t i t ' s up t o 

date t o about l a s t May or A p r i l . 

Q. Other questions on your testimony: You've given 

us a l o t of very u s e f u l i n f o r m a t i o n about the G a l i s t e o Basin, 

but t h i s r u l e i s also going t o apply t o the r e s t of Santa Fe 

County but yet we don't have the i n f o r m a t i o n from you as t o 

a p p l i c a b i l i t y f o r the r e s t of Santa Fe County. Can you provide 
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us w i t h t h a t i n f o r m a t i o n , or should we not even consider going 

o u t s i d e of the G a l i s t e o Basin? 

A. I'm s o r r y . I pro v i d e d an overview of the 

hydrogeology of Santa Fe County. I f you'd l i k e a d d i t i o n a l 

i n f o r m a t i o n or have s p e c i f i c questions, I can answer those. 

Q. Okay. Can you discuss the i n t e r v e n i n g and the 

p o s s i b l e t r a n s p o r t and communication between the water w e l l s i n 

the n o r t h e r n reaches of the county? 

A. Yes. The w e l l s i n the no r t h e r n p a r t of the 

county are again producing from the Santa Fe Group a q u i f e r , and 

t h a t ' s a t h i c k sequence of sand and g r a v e l s , clays and s i l t s . 

The sediments are very w e l l connected t o one another, so the 

way you pump from a sand l a y e r probably those a f f e c t s are going 

t o propagate through the other f o r m a t i o n s . 

The a d m i n i s t r a t o r of the Santa Fe area i s stream 

connected. What t h a t means i s when you pump a w e l l , you're 

going t o be a f f e c t i n g the Rio Grande, the t r i b u t a r i e s and also 

the springs t h a t are i n the area. So the system i s very w e l l 

connected h y d r o l o g i c a l l y . 

Q. How does t h a t t i e i n w i t h your comment t h a t the 

s a t u r a t i o n thickness disappears by San Marcos? 

A. Well, your previous question was about the 

nor t h e r n p a r t of the county. Now, the San Marcos Arroyo i s 

b a s i c a l l y where the Santa Fe Group a q u i f e r ends. I t ' s very 

t h i c k i n the no r t h e r n p a r t of the county, but as you proceed 
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southward towards San Marcos, i t pinches out, so i t becomes 

unsaturated i n t h a t area. 

I f you can v i s u a l i z e , i t ' s l i k e a bathtub and 

Gal i s t e o Basin i s s i t t i n g on the l i p of the bathtub where 

there's a very, very shallow amount of the water. 

Q. So would you say there's very l i t t l e 

communication between groundwater south of the Ga l i s t e o River 

near San Marcos w i t h any w e l l s t o the n o r t h of i t ? 

A. There's very l i t t l e i n f o r m a t i o n . The geology i s 

very complex. For a d m i n i s t r a t i v e purposes, we would assume a 

good connection because we're here t o p r o t e c t the Rio G a l i s t e o 

and ensure t h a t o ther w e l l s are not d r i e d up by the proposed 

a p p l i c a t i o n . 

The answer t o your question i s r e a l l y very case 

s p e c i f i c and of t e n t i m e s we r e a l l y don't have enough i n f o r m a t i o n 

to r e a l l y answer t h a t question. We have t o make assumptions 

based upon the a v a i l a b l e i n f o r m a t i o n t h a t we have. 

Q. I'm a l i t t l e confused because i n the context of 

the question concerning monitor w e l l s , you s a i d t h a t the State 

Engineer does not r e q u i r e monitor w e l l s because i f you move 

j u s t a sho r t d i s t a n c e , y o u ' l l encounter a d i f f e r e n t f o r m a t i o n . 

A. I'm not sure i f I s a i d t h a t . We do c o n d i t i o n a 

number of our permits t o r e q u i r e m o n i t o r i n g w e l l s . We've done 

t h a t f o r the C i t y of Santa Fe, the C i t y of Alamogordo; there's 

been some o t h e r s . But t h a t ' s about the only place where we 
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r e q u i r e m o n i t o r i n g w e l l s . 

The State does have an i n v e s t i g a t i v e program where we 

have i n s t a l l e d m o n i t o r i n g w e l l s . Some are i n c e r t a i n areas 

where we want t o study the resource i n a much gr e a t e r degree, 

but we've not done any of those m o n i t o r i n g w e l l s i n Santa Fe 

County. We do have a cooperative program w i t h the U.S. 

Geological Survey where we go out and c o l l e c t w e l l data w i t h 

them. A l l t h a t i n f o r m a t i o n i s compiled and put i n a database 

t h a t ' s a v a i l a b l e t o everybody. 

Q. I'm s o r r y . I d i d not q u i t e understand what you 

were saying when a monitor w e l l i s r e q u i r e d except i n a 

contamination case? 

A. I am t a l k i n g about water r i g h t a p p l i c a t i o n s where 

most of these were not concerns r e l a t e d t o contamination. I t 

was r e l a t e d t o the e f f e c t s of w e l l s upon the a q u i f e r . How 

water l e v e l s are going do drop i s our main reason f o r r e q u i r i n g 

these m o n i t o r i n g w e l l s . We want t o ensure t h a t t h e r e i s no 

impairment t o e x i s t i n g water r i g h t s , and sometimes there's a 

question about whether our c a l c u l a t i o n s are c o r r e c t . And so i n 

those instances, the State Engineer w i l l o f t e n r e q u i r e the 

a p p l i c a n t t o i n s t a l l m o n i t o r i n g w e l l s so we can ensure other 

r i g h t s are not being impaired. 

Q. I s t h a t a shor t term f o r a pump t e s t i s what 

you're t e l l i n g me? 

A. No. I'm t a l k i n g about the i n s t a l l a t i o n of 
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long-term m o n i t o r i n g w e l l s where we c o l l e c t i n f o r m a t i o n 

c o n t i n u o u s l y i n t o the f u t u r e . 

Q. Then the comment about communication between 

w e l l s i n the G a l i s t e o Basin because of the complex and 

f r a c t u r e d geology, t h e r e i s or there i s not good communication 

between the water w e l l s i n t h a t area? 

A. I t i s h i g h l y v a r i a b l e . I can't see beneath the 

ground surface t o see where a l l the f r a c t u r e s are. I t ' s very 

complex and f r a c t u r e d . Hydrogeology i s one of the areas where 

there's o f t e n a gr e a t deal of u n c e r t a i n t y . Sometimes you can 

see the f r a c t u r e s on the surface, but i t doesn't t e l l you 

what's i n the subsurface. 

So, you know, determining whether or not a w e l l i s 

connected or not i s very d i f f i c u l t . But f o r ensuring the water 

r i g h t s are p r o t e c t e d , we assume t h a t connection i s t h e r e . We 

don't want t o have a proposed w e l l go i n where we assume t h a t 

i t ' s not connected, but i t r e a l l y i s . When we don't know 

something, we're very c o n s e r v a t i v e . We're conserva t i v e by 

assuming t h a t there's a connection. 

COMMISSIONER BAILEY: That's a l l the questions I 

have. 

CHAIRMAN FESMIRE: Commissioner Olson? 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. Well, Mr. Morrison, I guess I am having the same 
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concern Commissioner B a i l e y d i d j u s t on the i n f o r m a t i o n t h a t 

you provided. You provided p r e t t y extensive i n f o r m a t i o n on 

geology and hydrology of the G a l i s t e o Basin, but I guess we 

don't have any i n f o r m a t i o n on the remainder of Santa Fe County 

and why i t should have s p e c i a l r e s t r i c t i o n s , then. 

A. My job was t o prepare a r e p o r t on the Ga l i s t e o 

Basin. I'm able t o o f f e r i n f o r m a t i o n on the r e s t o f the county 

and how i t r e l a t e s t o the G a l i s t e o Basin, j u s t so we understand 

the geology of the e n t i r e county and how i t f i t s i n w i t h the 

Ga l i s t e o Basin. But I d i d not do my study f o r the e n t i r e Santa 

Fe County f o r t h i s p r o j e c t . 

Q. And so I guess f o r the Ga l i s t e o Basin, t h a t ' s 

considered a l i m i t e d resource i s why i t ' s a designated basin 

f o r State Engineer? 

A. No. The G a l i s t e o Basin i s i n the Rio Grande 

Underground Water Basin because we found t h a t i t has reasonably 

a s c e r t a i n a b l e boundaries and t h a t t here i s a need f o r o r d e r l y 

management of the resource. By d e c l a r i n g a ba s i n , t h a t 

r e q u i r e s any person who wants t o use a water w e l l f o r 

b e n e f i c i a l use t o come i n t o our o f f i c e and apply f o r a permit 

t o d r i l l t h a t w e l l . 

So, you know, the e n t i r e Rio Grande i s a basin 

because we're concerned t h a t when you do pump a w e l l , i t ' s 

going t o a f f e c t the surface water sources l i k e the Rio Grande 

and other s p r i n g s , but i t may also a f f e c t nearby w e l l s . So we 
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declare a basin t o ensure t h a t t here's no impairment. 

Q. Then I guess w i t h i n t h i s b a s in as f a r as water 

use, groundwater i s p r e t t y much the sole source of the d r i n k i n g 

water throughout the G a l i s t e o Basin? 

A. Yes. 

Q. Okay. 

COMMISSIONER OLSON: I t h i n k t h a t ' s a l l I have. 

EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. Commissioner Olson h i t on my question there at 

the l a s t : There i s no surface water supply f o r the major 

p o p u l a t i o n center out t h e r e , s p e c i f i c a l l y E l Dorado; i s t h a t 

c o r r e c t ? 

A. That's c o r r e c t . 

Q. I t ' s a l l groundwater from t h i s t h i n system t h a t 

you were t a l k i n g about? 

A. Yes. 

Q. You mentioned t h a t i n some places outside of the 

basin you've got thicknesses of 1,000 f e e t or more i n the 

a q u i f e r --

A. Uh-huh. 

Q. -- but i n the basin I d i d n ' t q u i t e catch t h a t . 

A. That's i n the Santa Fe Basin t h a t ' s here i n Santa 

Fe, and as you progress northward. And as I sa i d , as you move 

south towards the G a l i s t e o , the s a t u r a t i o n thickness decreases. 
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Q. Okay. What ki n d of a t y p i c a l s a t u r a t e d thickness 

would you encounter out there? I know t h a t i t ' s i n c r e d i b l y 

v a r i a b l e because of the f r a c t u r e d nature of the system, but say 

around E l Dorado, what k i n d of s a t u r a t e d thickness are you 

running i n t o ; do you know? 

A. I t ' s v a r i a b l e . And again, i t f e a t h e r s out t o 

noth i n g . So i t r e a l l y depends upon the exact l o c a t i o n where 

you're a t . 

Q. Okay. But where the water e x i s t s , I t h i n k what 

you're t e l l i n g us i s t h a t ' s an extremely t r a n s m i s s i v e a q u i f e r ? 

A. Yes, r e l a t i v e t o the G a l i s t e o Basin, i t ' s very 

t r a n s m i s s i v e . 

Q. Well, I'm t a l k i n g about the G a l i s t e o Basin. 

A. Oh, the G a l i s t e o Basin? 

Q. Yes. 

A. The G a l i s t e o Basin formations are a l o t less 

t r a n s m i s s i v e compared t o the Santa Fe Group and also the 

a q u i f e r s i n the Estancia Basin i n general. 

Q. So i n the G a l i s t e o Basin, are the r e any d e f i n e d 

d i r e c t i o n a l t r a n s m i s s i v i t y anomalies? I mean, i s there a 

p r e f e r e n t i a l t r a n s m i s s i v i t y i n the basin? 

A. The numbers are a l l over the place. You know, 

again, since i t ' s f r a c t u r e d c o n t r o l l e d t o a l a r g e degree, you 

can get good producing w e l l s w i t h a high t r a n s m i s s i v i t y , 

r e l a t i v e l y , and then there's areas where you have dry holes 
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where there's zero t r a n s m i s s i v i t y . 

Q. So I guess what you're t e l l i n g us, g e n e r a l l y , you 

can't say anyth i n g g e n e r a l l y about t h i s b a s i n , i s t h a t r i g h t ? 

A. Yeah. So we r e l y upon data and w i t h the absence 

of data, we're j u s t able t o t a l k about i t i n general. We do 

have a knowledge about the rocks, and when we know about the 

rocks, we can t a l k i n general terms about how water i s obtained 

from those rocks. But we don't know f o r sure u n t i l you d r i l l 

the w e l l . 

Q. Would the State Engineer's O f f i c e consider the 

Gal i s t e o Basin over a p p r o p r i a t e d , under a p p r o p r i a t e d , or do we 

have enough i n f o r m a t i o n t o know f o r sure? 

A. I don't t h i n k t h a t d e t e r m i n a t i o n has been made. 

Q. Well, from the i n f o r m a t i o n t h a t you generated and 

looked a t f o r t h i s r e p o r t , i s th e r e a s u f f i c i e n t supply out 

there? 

A. Can you rephrase t h a t question? 

Q. I s the r e enough water i n the G a l i s t e o Basin? 

A. Well, i t depends on how much you need and where 

you're l o c a t e d . I f you have a stock w e l l and you're able t o 

get one or two gpm, yeah, you have enough water. 

I f you're a community of El Dorado or something and 

your w e l l i s n ' t producing more than 50 gpm, maybe t h a t ' s 

inadequate. There i s a general lack of water a v a i l a b i l i t y i n 

the area. I t ' s d i f f i c u l t t o get water i n c e r t a i n areas. When 
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you d r i v e out t h e r e , o f t e n t i m e s you see homes w i t h these huge 

water tanks. Well, the reason why they have water tanks 

u s u a l l y i s because e i t h e r t h e i r w e l l s aren't working or they 

are producing very l i t t l e water. 

I t ' s j u s t h i g h l y v a r i a b l e . I t depends on where 

you're a t . The basin has not been explored. I n other areas we 

have groundwater flow models. We have numerous i n v e s t i g a t i o n s . 

For the Ga l i s t e o Basin, we r e a l l y don't have t h a t . 

Q. Okay. I'm g e t t i n g the f e e l i n g here t h a t we can 

g e n e r a l l y say t h a t there's not enough known about t h i s basin t o 

r e a l l y make the p r e d i c t i o n s and estimates t h a t we would need t o 

know. 

That was a very bad way of p u t t i n g i t , b ut there j u s t 

i s n ' t much known about the water s i t u a t i o n out t h e r e , then, I 

guess, i s what you are t e l l i n g us? 

A. I t ' s very l o c a l i z e d . There are a number of 

s u b d i v i s i o n s out there and the S u b d i v i s i o n Act r e q u i r e s t h a t 

they f o l l o w through and meet the county's s u b d i v i s i o n 

r e g u l a t i o n s . I n Santa Fe County, they r e q u i r e a q u i f e r t e s t s t o 

complete. So i n those areas they may do an a q u i f e r t e s t and 

they may know q u i t e a b i t about t h e i r l i t t l e l o c a l area. 

But we don't have any la r g e comprehensive study. 

Like i n the Santa Fe area, we know the basin r e a l l y w e l l 

between the Sangre de C r i s t o s and the Rio Grande. We have 

numerous w e l l s ; we have numerous w e l l l o g s ; we've had many 
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a q u i f e r t e s t s . I n the G a l i s t e o Basin, the data i s much more 

l i m i t e d . 

CHAIRMAN FESMIRE: That's a l l the questions I had. 

COMMISSIONER OLSON: Just t o f o l l o w up on t h a t : I 

guess we're t a l k i n g about the E l Dorado area and water supplies 

over t h e r e . There's some p r e t t y e xtensive development t h a t ' s 

occurred over i n the E l Dorado area. I t h i n k there are some 

3,000 homes out the r e today. Most o f them are served by a 

p u b l i c water supply system. 

Are you aware t h a t t h e r e have been l i m i t a t i o n s on 

growth over there due t o concerns over the water supply i n the 

El Dorado area, such as the county's had moratoriums on 

development out there? And I b e l i e v e the El Dorado area has 

been under water r e s t r i c t i o n s f o r some l e n g t h of time there due 

to concerns over the a v a i l a b i l i t y of water. Are you aware of 

a l l t h a t ? 

THE WITNESS: Yes, I am. 

COMMISSIONER OLSON: Okay. That's a l l I had. 

CHAIRMAN FESMIRE: Mr. Morrison, i s there any place 

else i n the State where we've got t h i s s o r t of confluence of 

p r e t t y tremendous growth l i k e we have i n the n o r t h e r n p a r t of 

the G a l i s t e o Basin and the lack of water? I s the whole State 

l i k e t h a t ? 

THE WITNESS: Oh, no. Generally, our problems are i n 

the mountainous areas l i k e i n Ruidoso. We have a mountainous 
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area where the geology i s very complex. There's a l o t of 

f a u l t s . We also have a l o t of development i n t h a t area around 

Ruidoso. The areas around C e r r i l l o s , the area La Cienega, the 

area around P l a c i t a s , New Mexico i n the Sandias. 

Most of other areas of l a r g e a l l u v i a l basins where we 

know q u i t e a b i t about and there's r e a l l y p l e n t i f u l water. One 

exception t o t h a t would be i n the southeast p a r t of the State 

where you have the O g a l l a l a , which i s an a l l u v i a l b a sin, but 

i t ' s very t h i n . 

So g e n e r a l l y , when you h i t the mountainous areas, 

t h a t ' s where you have much more complex area problems and also 

a l a c k of i n f o r m a t i o n . 

CHAIRMAN FESMIRE: Ms. MacQuesten, I have no f u r t h e r 

questions. Do you have a r e d i r e c t of t h i s witness? 

MS. MACQUESTEN: No, I don't. 

CHAIRMAN FESMIRE: Mr. Morrison, thank you very much. 

MS. MACQUESTEN: Mr. Chairman, may t h i s witness be 

excused? Or do you need him t o remain? 

CHAIRMAN FESMIRE: Mr. H a l l , do you see any reason 

why t h i s witness can't be excused? 

MR. HALL: I see none. 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: No. 

CHAIRMAN FESMIRE: Mr. Morrison, thank you very much. 

MS. MACQUESTEN: I'd j u s t l i k e t o express thanks from 
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the OCD t o the O f f i c e of the State Engineer f o r a l l o w i n g 

Mr. Morrison t o t e s t i f y today. And I would a l s o l i k e t o wish 

Mr. Morrison a happy b i r t h d a y . 

CHAIRMAN FESMIRE: Happy b i r t h d a y , Mr. Morrison. 

I t ' s now preserved i n p e r p e t u i t y on the r e c o r d . 

Ms. MacQuesten, i s your next witness ready? 

MS. MACQUESTEN: Yes. The OCD c a l l s Brad Jones. 

CHAIRMAN FESMIRE: Mr. Jones, since we d i d n ' t get 

your name on the re c o r d when you were i n i t i a l l y sworn, we're 

going t o ask you t o be sworn again. 

BRAD A. JONES 

a f t e r having been f i r s t d u l y sworn under oath, 

was questioned and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MS. MACQUESTEN: 

Q. Would you please s t a t e your name f o r the record? 

A. Brad Jones. 

Q. Where are you employed? 

A. The Environmental Bureau of the O i l Conservation 

D i v i s i o n . 

Q. What i s your t i t l e ? 

A. Environmental Engineer. 

Q. Would you please summarize your education and 

work experience r e l a t e d t o environmental r e g u l a t i o n s ? 

A. I have a Bachelor's of Science i n environment 
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h e a l t h from the U n i v e r s i t y of Georgia. I have over ten years 

of p r o f e s s i o n a l experience i n r e g u l a t o r y and environmental 

a p p l i c a t i o n s . I've been w i t h the O i l Conservation D i v i s i o n 

since J u l y 2006, approximately two-and-a-half years. 

P r i o r t o t h a t -- w e l l , l e t me e x p l a i n what I do f o r 

the OCD, I guess. C u r r e n t l y , I've been commissioned t o help 

d r a f t s e v e r al r e g u l a t i o n s and p o l i c i e s . I provid e t r a i n i n g on 

those r e g u l a t i o n s t o the p u b l i c , i n d u s t r y and co n s u l t a n t s on 

how t o implement those r e g u l a t i o n s . 

I also review permit a p p l i c a t i o n s f o r permits issued 

under the Water Q u a l i t y C o n t r o l Commission; r e g u l a t i o n s such as 

discharge permits and h y d r o s t a t i c t e s t permits f o r discharge. 

I als o review permit a p p l i c a t i o n s f o r ' s u r f a c e waste management 

f a c i l i t i e s . 

P r i o r t o coming t o OCD, I worked f o r the New Mexico 

Environment Department f o r the s o l i d waste bureau where I was 

in v o l v e d i n p e r m i t t i n g m u n i c i p a l s o l i d waste l a n d f i l l s . I also 

d e a l t w i t h groundwater m o n i t o r i n g issues w i t h those types of 

f a c i l i t i e s . 

P r i o r t o t h a t , I was working f o r the State of F l o r i d a 

f o r t h e i r Department of Health as an environmental s p e c i a l i s t 

where I designed, p e r m i t t e d , inspected and approved o n s i t e 

sewage systems. For a s h o r t s t i n t I worked f o r a p r i v a t e 

c o n s u l t i n g f i r m where I performed i n v e s t i g a t i o n s or remediation 

cleanups of underground storage tank contamination s i t e s . 
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And then I also worked f o r Highland County Health 

Department, which i s l o c a t e d i n the State of Washington f o r 

t h a t county. I was overseeing the s o l i d waste programs t h a t 

they had implemented t h e r e as w e l l as v o l u n t a r y cleanup 

programs of contaminated s i t e s and also oversaw the cleanups of 

meth l a b s i t e s . 

Q. Given your work w i t h the OCD, are you f a m i l i a r 

w i t h the OCD's r e g u l a t i o n s and p e r m i t t i n g w i t h regard t o 

environmental issues such as s o l i d waste management f a c i l i t i e s 

and environmental cleanups? 

A. Yes. 

Q. Have you t e s t i f i e d before the O i l Conservation 

Commission i n other cases? 

A. Yes. I t e s t i f i e d i n the P i t Rule h e a r i n g . I 

b e l i e v e t h a t ' s Case 14015. 

Q. I n t h a t case, were you accepted as an expert i n 

environmental engineering and environmental r e g u l a t i o n ? 

A. Yes. 

MS. MACQUESTEN: I would o f f e r Mr. Jones as an exper t 

i n env i ronmenta l e n g i n e e r i n g and env i ronmenta l r e g u l a t i o n . 

CHAIRMAN FESMIRE: Mr. H a l l , any o b j e c t i o n ? 

MR. HALL: An expe r t i n env i ronmenta l e n g i n e e r i n g and 

what? I d i d n ' t ca tch the next p a r t . 

MS. MACQUESTEN: Envi ronmenta l r e g u l a t i o n . 

MR. HALL: No o b j e c t i o n . 
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CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: Thank you. May I ask the witness some 

questions ? 

CHAIRMAN FESMIRE: You may take the witness on a 

short v o i r d i r e . 

MS. FOSTER: Thank you. 

VOIR DIRE EXAMINATION 

BY MS. FOSTER: 

Q. Mr. Jones, what i s your degree in? 

A. Environmental h e a l t h science. 

Q. Okay. So you don't have an engineering degree? 

A. No. 

Q. But you have a h e a l t h science degree? 

A. Yes. 

Q. What e x a c t l y does t h a t cover? 

A. Anywhere from t o x i c o l o g y t o epidemiology t o 

groundwater m o n i t o r i n g t o s o l i d and hazardous waste management 

t o a i r q u a l i t y t o i n d u s t r i a l hygiene, a p p l i c a t i o n s , 

r e g u l a t i o n s , p u b l i c and environmental law. 

Q. And i n your degree program, d i d you take any 

engineering courses at a l l ? 

A. No. 

MS. FOSTER: I would o b j e c t t o having him as an 

expert i n environmental engineering. 

CHAIRMAN FESMIRE: Ms. MacQuesten? 
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MS. MACQUESTEN: May I ask Mr. Jones some question? 

CHAIRMAN FESMIRE: You may, ma'am. 

MS. MACQUESTEN: What i s meant by environmental 

engineering? 

MS. FOSTER: I'm s o r r y . I d i d n ' t hear you. 

MS. MACQUESTEN: What i s meant by environmental 

engineering? 

THE WITNESS: I t h i n k i t ' s broad-based. I t ' s the 

a p p l i c a t i o n of environmental p r i n c i p l e s . So, you know, when 

you t a l k about engineering, i t doesn't have t o be c o n s t r u c t i o n 

or design of some type of f a c i l i t y or f e a t u r e . I t could be the 

implementation of concepts, environmental concepts. 

MS. MACQUESTEN: I s t h i s a term t h a t i s used 

r o u t i n e l y i n the environmental f i e l d ? 

THE WITNESS: Yes. I mean, you can be an 

environmental engineer, an environmental s c i e n t i s t , an 

environmental s p e c i a l i s t -- they could a l l be used t o represent 

the same t h i n g . 

MS. MACQUESTEN: Okay. 

CHAIRMAN FESMIRE: Mr. Jones w i l l be accepted as an 

expert i n the f i e l d s requested. 

CONT. DIRECT EXAMINATION 

BY MS. MACQUESTEN: 

Q. Mr. Jones, are you f a m i l i a r w i t h the two new 

sections t h a t the OCD i s proposing i n t h i s case? 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Su i t e 105, Albuquerque, NM 87102 



160 

1 A. Yes . 

2 Q. And, i n f a c t , d i d you suggest some of the 

3 m o d i f i c a t i o n s proposed by the D i v i s i o n i n i t s November 24th 

4 pleadings? 

5 A. I d i d . 

6 Q- Is OCD E x h i b i t No. 2 a copy of your w r i t t e n 

7 testimony r e v i e w i n g those proposed s e c t i o n s w i t h the requested 

8 m o d i f i c a t i o n s ? 

9 A. Yes . 

10 Q. Did you work w i t h me t o prepare t h a t w r i t t e n 

11 testimony? 

12 A. Yes, I d i d . 

13 Q. Have you reviewed i t , and do you accept i t today 

14 under oath? 

15 A. Yes . 

16 MS . MACQUESTEN: Mr. Chairman, a t the close of 

17 Mr. Jones' testimony today, I would move f o r the admission of 

18 No. 2, g i v i n g , of course, Mr. H a l l and Ms. Foster the 

19 o p p o r t u n i t y t o cross cross-examine Mr. Jones f i r s t . 

20 At t h i s time, I would l i k e t o continue w i t h a summary 

21 of the testimony and some a d d i t i o n a l questions. 

22 CHAIRMAN FESMIRE: Please do. 

23 Q. (By Ms. MacQuesten): Mr. Jones, does your 

24 w r i t t e n testimony go through the proposed s e c t i o n s paragraph by 

25 paragraph i n the order i n which they appeared? 
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A. Yes. 

Q. I'm going t o ask you t o take a d i f f e r e n t approach 

i n e x p l a i n i n g the proposed r u l e s today. Would you please walk 

us through what an operator would need t o do t o d r i l l a w e l l i n 

Santa Fe County or the G a l i s t e o Basin under the proposed ru l e s ? 

A. Okay. I guess --

Q. I f I could, as you do t h a t , I would ask you t o 

r e f e r t o E x h i b i t No. 22. I s t h i s the red l i n e v e r s i o n of the 

proposed sections? 

A. Yes. These are the recommended changes. 

Q. The items i n red are the recommendations proposed 

by the OCD? 

A. Yes. 

CHAIRMAN FESMIRE: So the OCD i s proposing changes t o 

the OCD proposed rul e ? 

MS. MACQUESTEN: Yes. A f t e r f i l i n g the o r i g i n a l 

a p p l i c a t i o n , we d i d f i l e a request f o r c e r t a i n m o d i f i c a t i o n s t o 

the r u l e . That was f i l e d on November 24th, the same day t h a t 

any person i n t e r e s t e d i n f i l i n g m o d i f i c a t i o n s would have been 

r e q u i r e d t o f i l e . 

CHAIRMAN FESMIRE: Okay. So t h i s i s i n response t o 

the m o d i f i c a t i o n and requests and comments f i l e d by other 

p a r t i e s ? 

MS. MACQUESTEN: Only i n p a r t , because we d i d n ' t 

r e c e i v e them u n t i l t h a t day. So t o the exte n t t h a t there were 
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comments t h a t we could address i n m o d i f i c a t i o n s , we t r i e d t o do 

so, but these m o d i f i c a t i o n s also r e f l e c t a d d i t i o n a l concerns 

t h a t Mr. Jones and other members of the Environmental Bureau 

brought t o l i g h t --

CHAIRMAN FESMIRE: Okay. 

MS. MACQUESTEN: — independent of the comments t h a t 

were re c e i v e d by other i n t e r e s t e d persons. 

CHAIRMAN FESMIRE: Okay. Please proceed. 

THE WITNESS: I guess w i t h any type of a p p l i c a t i o n 

process t h a t we u s u a l l y have, there's basic i n f o r m a t i o n t h a t i s 

u s u a l l y requested. There's always the who, the where, the 

how -- t h a t type of i n f o r m a t i o n t h a t we're l o o k i n g f o r . 

I n t h i s case, t h i s r u l e r e q u i r e s t h a t an a p p l i c a n t 

l o o k i n g t o do some type of development i n t o t h i s area, be i t 

Santa Fe County or the G a l i s t e o Basin, submit an a p p l i c a t i o n . 

And the a p p l i c a t i o n would be f o r an E x p l o r a t i o n and Development 

Plan. 

So i n t h i s case, we are l o o k i n g a t the who, we are 

lo o k i n g a t the contact i n f o r m a t i o n of the operator, who they 

are, t h e i r address, telephone number, address, e-mail address, 

and so f o r t h . The where we are l o o k i n g a t i s the area t h a t ' s 

going t o be covered by the pl a n . This should i n c l u d e an 

estimate of the p r o d u c t i v e area. The what would be the t a r g e t 

zones t h a t they are a n t i c i p a t i n g encountering f o r t h e i r 

p r o d u c t i o n . And, of course, the how would be the plans and 
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methods t h a t the operators propose, which we w i l l get t o here 

s h o r t l y as we walk through t h i s process. 

So i n order t o assess these proposals -- f o r OCD t o 

assess these proposals i n the E x p l o r a t i o n and Development Plan, 

c e r t a i n items have t o be provided. We request i n t h i s proposed 

r u l e t h a t we receive a topographic map of the area as covered 

by the p l a n and also i n c l u d e a h a l f - m i l e -- an a d d i t i o n a l 

h a l f - m i l e beyond t h a t area. 

And the importance of something l i k e t h a t would be t o 

be able t o assess what a d d i t i o n a l f e a t u r e s may encroach or be 

impacted by t h a t . There may be -- i f you n o t i c e d e a r l i e r on 

the other maps, there are creeks and other type of drainage 

f e a t u r e s . Those f e a t u r e s may impact c e r t a i n a c t i v i t y f o r 

c e r t a i n accumulation of surface r u n o f f t h a t may impact where 

someone i s going t o have a w e l l . So we want a broader stance. 

We not only want t o look at the area t h a t ' s being proposed, but 

we want t o see what's around i t as w e l l t h a t may have an impact 

on the a c t i v i t i e s w i t h i n t h a t area. 

Other types of maps t h a t are going t o be r e q u i r e d and 

are being proposed here t o be submitted would also encompass 

t h a t area and t h a t h a l f - m i l e r a d i u s , but would p l o t c e r t a i n 

f e a t u r e s so we can see what's i n t h a t area of development 

t h a t ' s surrounding i t . 

I n t h i s case, we're l o o k i n g at t h i n g s such as 

ownership boundaries. That could be State, f e d e r a l , p r i v a t e , 
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t r i b a l , m u n i c i p a l or county type boundaries. So we want t o see 

what impact t h a t has, and w e ' l l t a l k about the importance of 

t h a t here i n a second. 

Other types of f e a t u r e s would be farms, p l o t t i n g 

l o c a t i o n s of farms. The importance of something l i k e t h a t 

could be i n f l u e n c e d by i f there's a farm, there's probably some 

type of i r r i g a t i o n , water use, on t h e r e . There could be w e l l s 

t h a t have not been p e r m i t t e d under the O f f i c e of the State 

Engineer because of t h a t area being declared. So i f t h e r e i s a 

farm, i f t h e r e i s farming a c t i v i t y , t h ere might be an 

i r r i g a t i o n w e l l l i n k e d t o t h a t farm t h a t may not be documented. 

So there's t h i n g s w h i l e we're l o o k i n g a t c e r t a i n f e a t u r e s . 

Of course, there's other types of f e a t u r e s such as 

b u i l d i n g s and i n f r a s t r u c t u r e s . Those could i n c l u d e highways, 

roads, r a i l r o a d s , p i p e l i n e s , power l i n e s , antennas, wind 

t u r b i n e s , s o l a r farms and mines -- and these mines are surface 

and subsurface. These could be looked a t f o r access t o c e r t a i n 

p r o p e r t i e s . I n s t e a d of developing roads when there are roads 

present, i t could have the impact of -- lower impact of surface 

d i s t u r b a n c e . 

These also may be able t o i d e n t i f y c e r t a i n common 

easement r i g h t - o f - w a y s i n case there i s a need t o develop 

i n f r a s t r u c t u r e such as p i p e l i n e s t o these proposed w e l l s . But 

the subsurface mining, there may be some type of c o n s i d e r a t i o n 

t o a d d i t i o n a l engineering c o n s i d e r a t i o n s , depending on what's 
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being proposed i n the p l a n . 

Other t h i n g s t h a t should be p l o t t e d on these maps are 

water courses, s i n k h o l e s , playa lakes and unstable areas. 

These types of f e a t u r e s may i d e n t i f y c e r t a i n s i t i n g t h a t may 

have t o be addressed or commented on due t o c e r t a i n p e r m i t t i n g 

used regarding the proposed a c t i v i t y , such -- w e l l , there's 

c e r t a i n f e a t u r e s t h a t they're going t o have t o i d e n t i f y , 

c e r t a i n f a c i l i t i e s t h a t they may have t o i d e n t i f y , i f they 

propose a surface waste management f a c i l i t y , be i t c e n t r a l i z e d 

or commercial, t o handle t h e i r waste as requested under t h i s 

proposed r u l e . 

There may be s i t i n g r e s t r i c t i o n s i n t h e i r i n i t i a l 

proposal t o be brought up d u r i n g the hearing process and 

i d e n t i f i e d of issues they may encounter or exceptions or 

waivers they may have t o request. There's also m u n i c i p a l f r e s h 

water f i l l s t h a t also need t o be p l o t t e d out on here. This 

goes back t o i d e n t i f y i n g those boundaries, such as municipal 

boundaries or county boundaries on the map. You may be able t o 

assess i f t h e r e are or w i l l be i n the f u t u r e c e r t a i n f e a t u r e s 

l i k e t h a t where t h e r e w i l l be a huge draw from a c e r t a i n area 

of water t h a t could p o t e n t i a l l y be impacted by the a c t i v i t i e s 

proposed under t h i s p l a n . 

Of course, wellhead p r o t e c t i o n areas -- we use t h a t 

term -- t h a t ' s a general d e f i n i t i o n t h a t we use w i t h i n our 

r e g u l a t i o n s , and i t ' s d e f i n e d . We're l o o k i n g at the l o c a t i o n . 
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Once again, i t c o u l d be a s i t i n g issue l i n k e d t o t h i s . We want 

these t h i n g s p l o t t e d , those w e l l s p l o t t e d , so we can i d e n t i f y 

where they're a t , because they may impact, once again, the 

proposal i t s e l f . The a c t i v i t i e s t h a t they chose t o propose i n 

the p l a n , there may be l i m i t a t i o n s on what they can do, and 

these need t o be brought t o our a t t e n t i o n . 

Once again, t h a t would go back t o p o s s i b l y c e r t a i n 

t h i n g s not being documented, c e r t a i n w e l l s not being 

documented, due t o the l i m i t a t i o n s on databases or j u s t 

those -- t h i s w i l l go back t o th i n g s l i k e the b u i l d i n g s , the 

i n f r a s t r u c t u r e , the farms. Usually i f you've got a c l u s t e r of 

houses and you're having t o p l o t those i n on t h i s area t h a t 

you're proposing be covered i n your p l a n , i f t here's not a w e l l 

i d e n t i f i e d w i t h those houses, t h a t should be a red l i g h t t o ask 

more questions about t h a t . Where are they g e t t i n g t h e i r water? 

What i s the source of t h e i r water? They may have an 

undocumented w e l l out there t h a t was p r i o r t o O f f i c e of the 

State Engineer d e c l a r i n g t h a t area and p e r m i t t i n g and also 

i n c l u d i n g t h a t i n t h e i r database. So i t may be something 

t h a t ' s not i n the database, but i s e x i s t i n g . 

Of course, other f e a t u r e s would be a l l e x i s t i n g o i l 

and gas w e l l s i n the proposed area and the l o c a t i o n s of the 

proposed e x p l o r a t o r y w e l l s and r e l a t e d f a c i l i t i e s . This i s 

what I was g e t t i n g a t e a r l i e r . There could be tank b a t t e r i e s , 

g a t h e r i n g l i n e s , waste dis p o s a l f a c i l i t i e s , pressure s t a t i o n s , 
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access roads. We want t o see what they're a c t u a l l y proposing, 

t o see i f there are e x i s t i n g r i g h t - o f - w a y s and so f o r t h t h a t 

c ould be u t i l i z e d and a p p l i e d r a t h e r than c o n s t r u c t i n g new 

roads t o get out t o areas t h a t may not be necessary. 

So there are these items. Now, f o r t h i s p l o t t i n g on 

these maps, of course, i f t h e r e are areas which are unsurveyed 

such as land grants or c e r t a i n t r i b a l lands or areas t h a t 

haven't been surveyed under the -- I'm t r y i n g t o remember --

the p u b l i c lands survey system -- those areas w i l l r e q u i r e some 

type of GPS coordinates i n order t o i d e n t i f y and p l o t those 

l o c a t i o n s . 

A d d i t i o n a l t h i n g s t h a t we're asking f o r under t h i s 

would be a hydrogeologic and s i t e r e p o r t . With t h a t , we're 

l o o k i n g at the area's topography s o i l s , geology, surface 

hydrology, groundwater hydrology. We're going t o be l o o k i n g t o 

see what p o t e n t i a l e f f e c t s these proposals may have. 

Other proposed plans t h a t we're asking f o r would be a 

groundwater m o n i t o r i n g w e l l and i n s t a l l a t i o n p l a n . I t ' s a 

p l a n . I t ' s not saying t h a t you're a c t u a l l y going t o have t o do 

i t , but the reason t h a t we're asking f o r these types of t h i n g s 

would be i f you're proposing a surface waste management 

f a c i l i t y . Right now c u r r e n t l y , through the p e r m i t t i n g process, 

we would be asking f o r people t o go out t o a c t u a l l y demonstrate 

t h a t s i t e - s p e c i f i c area. So the i n s u l a t i o n of w e l l s i s 

something t h a t we're l o o k i n g at and s i t i n g those. 
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We want t o know s i t e - s p e c i f i c what the hydrology i s 

of the s i t e . Where i s the shallowest water-bearing zones? So 

those plans may be able t o address those issues. So t o have 

them prepared and submitted as p a r t of t h i s a p p l i c a t i o n w i l l 

address the concerns of l o o k i n g a t c e r t a i n areas and the 

proposed a c t i v i t i e s t h a t they may have. 

Of course, we are also l o o k i n g f o r a plan f o r the 

d r i l l i n g program, a mud lo g g i n g program. And, of course, t h i s 

mud l o g g i n g program, the items t h a t we ask f o r would be used t o 

address the c o n d i t i o n s i n Section 10 as being proposed as w e l l . 

A waste management p l a n : Now t h i s i s a plan t h a t 

we're l o o k i n g at t o address proper waste management and 

s u i t a b i l i t y f o r p e r m i t t i n g , which i s outs i d e of the approval of 

the plan i t s e l f . But, you know, we want t o know what's going 

t o be generated i n the d r i l l i n g process and the p r o d u c t i o n 

process and how i s t h a t going t o be handled. 

Of course, a plan t o minimize pad siz e i s t o 

co n s o l i d a t e the f a c i l i t y . The idea there i s t o reduce the 

surface disturbance and promote low i n t a c t standard o p e r a t i n g 

procedures, and, you know, t o consider those type of aspects. 

And, of course, plans f o r developing the area, t h i s w i l l a s s i s t 

i n OCD's assessment of the p r e v e n t i o n of waste and p r o t e c t i o n 

of c o r r e l a t i v e r i g h t s , so we would be l o o k i n g at those types of 

developing areas and how i t ' s going t o be produced. 

A w r i t t e n contingency plan i s also p a r t of the 
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a p p l i c a t i o n t h a t the operator would have t o p r o v i d e . This w i l l 

be a mechanism t o provide an e x t r a l e v e l of p r o t e c t i o n f o r t h i s 

area f o r a response t o see the a v a i l a b i l i t y of the resources 

t h a t are t h e r e t o respond t o any type of emergency. But i t ' s 

also a p r e v e n t a t i v e - t y p e t h i n g and a d e t e c t i o n - t y p e aspect. So 

the goal i s t o address t h i s plan t o address i n a p r e v e n t a t i v e 

sense and also i n a d e t e c t i o n sense. So there should be als o , 

you know, what measures can you put i n the r e t o address those. 

We're l o o k i n g at t h i n g s l i k e BMPs, best management p r a c t i c e s . 

And, of course, there's -- I b e l i e v e i t was Ms. S l i c k 

w i t h SHPO who had p o i n t e d out our p r o v i s i o n 9 here, 

paragraph 9, which would address those c u l t u r a l resources 

l i s t e d or e l i g i b l e f o r l i s t i n g w i t h the f e d e r a l government or 

the State. And t h i s i s so t h a t we can comply w i t h the C u l t u r a l 

P r o p e r t i e s Act, and I ' l l t a l k about t h a t l a t e r i n a l i t t l e b i t 

more d e t a i l . 

And then there's the proposed exceptions t h a t are 

based on Section 10 t h a t , you know, the a p p l i c a n t should be 

i d e n t i f y i n g what those exceptions requests are and j u s t i f y i n g 

why a s e c t i o n should be granted. 

The goal of t h i s i s t h a t , you know, a l o t of t h i s 

i n f o r m a t i o n t h a t i s being requested i n the a p p l i c a t i o n i t s e l f 

i s i n f o r m a t i o n t h a t w i l l or i s somewhat r e q u i r e d i n the 

p e r m i t t i n g process. So b a s i c a l l y , we're g a t h e r i n g the 

i n f o r m a t i o n up f r o n t t o look at a more broad aspect of t h i n g s . 
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So a l o t of t h i s i n f o r m a t i o n would e v e n t u a l l y be r e q u i r e d under 

the other r u l e s f o r s u b m i t t a l of a p p l i c a t i o n s . 

So i t ' s not l i k e we're asking f o r s t u f f t h a t wouldn't 

be u s e f u l i n some other f a s h i o n . Because once you get your 

plan approved, you have t o go seek your p e r m i t s , and w i t h t h a t , 

a l o t of t h i s i n f o r m a t i o n can be a p p l i e d i n those a p p l i c a t i o n 

packets because they w i l l be r e q u i r e d under those r u l e s . 

MS. MACQUESTEN: Let me stop you r i g h t t h e r e and 

a l e r t the Commission and opposing counsel t o the f a c t t h a t 

Mr. Jones i s not the only witness t h a t we have t o discuss these 

va r i o u s components of the E x p l o r a t i o n and Development Plan. 

Mr. W i l l Jones i s going t o be addressing mud lo g g i n g 

and d r i l l i n g programs s p e c i f i c a l l y , and Mr. Glenn Von Gonten i s 

going t o be addressing most of the components of the plan, 

s p e c i f i c a l l y numbered paragraphs 1 through 8 under 

Subsection B. So Mr. Brad Jones i s not the only witness on 

those items. 

Q. (By Ms. MacQuesten): Mr. Jones, what happens 

a f t e r an operator submits an a p p l i c a t i o n f o r an E x p l o r a t i o n and 

Development Plan? What's the next step? 

A. Well, there's an admin and complete review 

process. With t h a t , the OCD w i l l be l o o k i n g t o see i f the 

i n f o r m a t i o n t h a t ' s i d e n t i f i e d i n Section B of the r u l e has been 

provided. I n a l o t of cases, there's s p e c i f i c t h i n g s t h a t are 

i d e n t i f i e d t h a t have t o be provided. So w e ' l l be making sure 
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of t h a t . A good example would be the mud l o g g i n g program. I t 

says i n c l u d e a l o g sheet. We're going t o be making sure 

there's a l o g sheet i n t h e r e . 

I t ' s not a comprehensive review. I t ' s t o determine, 

do we have the maps -- do we have maps t h a t have these items 

p l o t t e d ? Do the plans have what's s p e c i f i e d i n t h a t section? 

I t ' s a general f o r content not context type review. So the 

admin complete review i s t o see i f the packet i s complete f o r 

the i n f o r m a t i o n t h a t ' s r e q u i r e d . 

And I guess what I'm t r y i n g t o get a t here i s t h a t 

the i n f o r m a t i o n p r o v i d e d i n s i d e here i s not t o determine i f 

i t ' s accurate, you know. That would be more l i k e a t e c h n i c a l 

review. And i n t h i s case, i t ' s j u s t a completeness-type t h i n g . 

Does i t have the i n f o r m a t i o n t h a t ' s s t i p u l a t e d under B of t h i s 

section? 

Q. Does a d e t e r m i n a t i o n t h a t an a p p l i c a t i o n i s 

a d m i n i s t r a t i v e l y complete mean t h a t the OCD endorses the 

a p p l i c a t i o n ? 

A. No. I t j u s t means t h a t the i n f o r m a t i o n r e q u i r e d 

by B of t h i s -- Section B -- has been provided. 

Q. Does i t imply t h a t the a p p l i c a t i o n has s u f f i c i e n t 

i n f o r m a t i o n t o support approval of the p l a n a f t e r hearing? 

A. Not n e c e s s a r i l y . 

Q. I t simply means you get t o go t o the next step? 

A. A b s o l u t e l y . 
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Q. What happens i f the OCD does determine t h a t the 

a p p l i c a t i o n i s a d m i n i s t r a t i v e l y complete? What does the OCD do 

next? 

A. Well, I mean, there's c e r t a i n items -- I probably 

l e f t out two or th r e e , l i k e the l e g a l n o t i c e and then the 

c e r t i f i c a t i o n from the operator. 

But what the D i v i s i o n i s supposed t o do a t t h a t 

p o i n t , t h e y ' r e supposed t o n o t i f y the operator t h a t they've 

determined t h a t they p r o v i d e d the i n f o r m a t i o n requested --

r e q u i r e d by the r u l e -- and t h a t , you know, i t i s determined t o 

be admin complete. 

And they would p r o o f t h e i r n o t i c e . They're r e q u i r e d 

t o give us a n o t i c e . I t ' s a l e g a l n o t i c e . So we would give 

them back the approved n o t i c e . We would also p r o v i d e them a 

contact l i s t of persons who want t o be n o t i f i e d of anything 

r e l a t e d t o t h i s a p p l i c a t i o n . We would d i s t r i b u t e a n o t i c e on 

the next OCD docket. We would post the l e g a l n o t i c e t h a t we 

would approve from the a p p l i c a n t and the a p p l i c a t i o n i t s e l f on 

the website. 

And then we would provide a complete a p p l i c a t i o n t o 

the State H i s t o r i c P r e s e r v a t i o n O f f i c e w i t h a request t o review 

and p r o v i d e comments on the a p p l i c a t i o n . 

Q. What does the operator do once h i s a p p l i c a t i o n i s 

deemed a d m i n i s t r a t i v e l y complete? 

A. They're responsible f o r p u b l i s h i n g the l e g a l 
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n o t i c e i n the newspaper. They have t o provide n o t i c e by 

c e r t i f i e d m a i l t o c e r t a i n p a r t i e s such as min e r a l i n t e r e s t 

owners, surface i n t e r e s t owners, leaders of t r i b e s , pueblos and 

na t i o n s , counties and munic i p a l government and also the State 

H i s t o r i c P r e s e r v a t i o n O f f i c e r and Game and Fish. 

They're also r e q u i r e d t o provid e n o t i c e by m a i l or 

e-mail t o those p a r t i e s who have expressed i n t e r e s t t o want t o 

be n o t i f i e d of anyth i n g r e l a t i n g t o the a p p l i c a t i o n s . 

Q. Could you describe what's r e q u i r e d , then, t o be 

i n t h a t n o t i c e ? 

A. Well, what they should have i n t h e i r n o t i c e , 

which we w i l l approve, would be t h e i r contact i n f o r m a t i o n , who 

they are and t h e i r contact i n f o r m a t i o n . They should i n c l u d e a 

summary of the proposed p l a n . They should i d e n t i f y the area 

t h a t ' s going t o be covered by the plan and the number and 

l o c a t i o n of the proposed w e l l s and r e l a t e d f a c i l i t i e s t h a t they 

have proposed i n t h e i r p l a n . 

They should also i n c l u d e i n s t r u c t i o n s t o the p u b l i c 

or t o the p a r t i e s being n o t i f i e d f o r viewing the a p p l i c a t i o n 

o n l i n e or a t the OCD o f f i c e . They also should p r o v i d e 

i n s t r u c t i o n s on f i l i n g w r i t t e n comments about the a p p l i c a t i o n 

to OCD. With t h i s n o t i c e , since t h i s admin complete would mean 

t h a t we're going t o hearing, they should p r o v i d e i n f o r m a t i o n on 

the hearing such as the hearing date and l o c a t i o n . 

And then they should also i n c l u d e i n s t r u c t i o n s f o r 
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being placed on a contact l i s t f o r f u r t h e r n o t i c e s r e l a t i n g t o 

t h i s p l a n . 

Q. Let's t a l k about the hearing on the a p p l i c a t i o n . 

How can the OCD p a r t i c i p a t e i n a hearing? 

A. Well, we could -- I guess we could make 

recommendations or we might oppose c e r t a i n approvals depending 

on what's being presented by the operator. There may be 

i n s u f f i c i e n t i n f o r m a t i o n or in a c c u r a t e i n f o r m a t i o n i n the 

a p p l i c a t i o n such as, l e t ' s say, the p l o t t i n g of c e r t a i n w e l l s 

or wellhead p r o t e c t i o n areas. 

On the map, i f we rec e i v e comment t h a t there's 

a d d i t i o n a l w e l l s -- p r i v a t e p r o p e r t y owners, surface owners, 

come t o us and say, "Hey, I've got a w e l l here, and they're 

going t o put t h e i r w e l l r i g h t beside mine." 

Or, "They propose a surface waste management f a c i l i t y 

r i g h t here where my w e l l i s l o c a t e d . " 

Or, "We're going t o d r i l l a w e l l r i g h t i n the middle 

of your house." 

We might have some issues w i t h t h a t . We might oppose 

t h e i r p l a n based upon them not p r o v i d i n g c e r t a i n i n f o r m a t i o n or 

doing a complete assessment at t h a t time. 

Of course, we may also p o i n t out c o n f l i c t s and say, 

"Based upon your proposed a c t i v i t i e s " -- l e t ' s say i t ' s a 

surface waste management f a c i l i t y -- "we foresee t h a t i t may 

have some d i f f i c u l t y i n meeting s i t e requirements. So you 
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might want t o consider another o p t i o n w i t h t h a t or a d i f f e r e n t 

l o c a t i o n . " 

And then, of course, we may recommend or propose 

c o n d i t i o n s such as i f i t ' s i n an area w i t h c e r t a i n types of 

drainage f e a t u r e s , we might say, "Hey, you might need some 

a d d i t i o n a l berming around t h i s so you can c o n t r o l surface storm 

water r u n o f f . " 

Q. How can the p u b l i c p a r t i c i p a t e i n the hearing on 

the a p p l i c a t i o n ? 

A. We l l , as we discussed w i t h the n o t i c e t h a t they 

have t o provide -- they're able t o p r o v i d e -- w r i t t e n comment. 

They may enter an appearance and t e s t i f y and present evidence, 

or they can j u s t make statements at the he a r i n g . 

Q. S i m i l a r t o the p a r t i c i p a t i o n i n today's 

rule-making? 

A. A b s o l u t e l y . 

Q. What would an OCD Hearing Examiner need t o f i n d 

i n order t o approve an E x p l o r a t i o n and Development Plan? 

A. Well, i t ' s s t i p u l a t e d w i t h i n the r u l e . Of 

course, the operator needs t o be i n compliance w i t h t h e i r 

c u r r e n t enforcement -- I guess i t ' s the enforcement r u l e s . 

I t ' s been renumbered now. I t used t o be Rule 40. Now i t ' s --

I had t o quote t h i s one, 19.15.5.9. 

But they would have t o be i n compliance w i t h 

f i n a n c i a l assurance requirements f o r w e l l p l u g g i n g . They would 
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not be able t o have no more than a c e r t a i n number of w e l l s out 

of compliance w i t h the i n a c t i v e w e l l r u l e . And I t h i n k t h a t 

depends on how many w e l l s you have i s what t h a t ' s based on. 

And then, of course, they would have t o have no 

unpaid p e n a l t i e s and not be i n v i o l a t i o n of any order r e q u i r i n g 

c o r r e c t i v e a c t i o n . And of course, the a p p l i c a t i o n i t s e l f would 

have t o provide a l l of the necessary i n f o r m a t i o n r e q u i r e d by 

the r u l e and the i n f o r m a t i o n p rovided would have t o be 

s u f f i c i e n t f o r the hearing o f f i c e r t o make a d e t e r m i n a t i o n . 

And then of course, there's t h i n g s such as the p u b l i c 

n o t i c e component aspect of i t . The operator would have t o 

pr o v i d e the r e q u i r e d n o t i c e and demonstrate t h a t . And they 

would have t o -- the OCD would have t o determine t h a t approval 

of the a p p l i c a t i o n would prevent waste, p r o t e c t c o r r e l a t i v e 

r i g h t s and p r o t e c t f r e s h water, human h e a l t h and the 

environment. 

Q. Where does t h a t standard come from, the 

p r e v e n t i n g waste, p r o t e c t i n g c o r r e l a t i v e r i g h t s , p r o t e c t i n g 

f r e s h water and human h e a l t h and the environment? 

A. Well, you know, i t comes from the O i l and Gas 

Act. You know, i f you could b r i n g up E x h i b i t 33, what I'm 

l o o k i n g a t here i s 70-2-11(A). This s p e c i f i c a l l y addresses, 

you know -- t h i s r i g h t here i s "Power of Commission and 

D i v i s i o n t o prevent waste and p r o t e c t c o r r e l a t i v e r i g h t s . " 

This empowers the D i v i s i o n t o make r u l e s and 
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r e g u l a t i o n s and orders addressing t h i s , and t h i s i s s t r a i g h t 

from the O i l and Gas Act, so i t ' s found i n our Act. When we 

t a l k about the aspects of p r o t e c t i o n of f r e s h water, p u b l i c 

h e a l t h or human h e a l t h and the environment -- i f we can go t o 

E x h i b i t 34 -- t h a t ' s more c l e a r l y d e f i n e d under c e r t a i n 

p r o v i s i o n s under "Enumerations of powers." 

So w i t h t h a t , we're l o o k i n g at t h i n g s -- l i k e i f you 

look at A, there's c e r t a i n t h i n g s t h a t gives us a u t h o r i t y t o 

c o l l e c t data, t o make i n v e s t i g a t i o n s and i n s p e c t i o n s , t o 

examine p r o p e r t i e s , leases, and t o h o l d hearings as w e l l . 

I n d i r e c t l y , a l o t of these t h i n g s l i s t e d under B, 

which t a l k s about the rule-making aspect of i t , a l o t of the 

items l i s t e d from 1 t o 22 under B, cover more -- w e l l , they 

cover e v e r y t h i n g . They also address p r e v e n t i o n of waste and 

p r o t e c t i o n of c o r r e c t i v e r i g h t s . There are c e r t a i n ones t h a t 

s p e c i f i c a l l y i d e n t i f y the p r o t e c t i o n of f r e s h water, and i f I'm 

not mistaken -- l e t ' s s c r o l l down. 

Well, 21 i s p u b l i c h e a l t h and environment. 22 t a l k s 

about the Water Q u a l i t y Act. I was l o o k i n g f o r the one f o r the 

State -- 15. That's the one I was t a l k i n g about as w e l l . That 

was mentioned e a r l i e r i n Mr. Morrison's comments about 

p r o t e c t i o n against contamination of f r e s h water su p p l i e s 

designated by the State Engineer. So there's c e r t a i n ones t h a t 

s p e c i f i c a l l y i d e n t i f y c e r t a i n p r o v i s i o n s of t h i s language or 

these c o n s i d e r a t i o n s . 
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But when you look at some of the other ones about the 

p o o l i n g and a l l t h a t , they also i n v o l v e d p r o t e c t i o n of 

c o r r e l a t i v e r i g h t s and p r e v e n t i o n of waste. 

Q. I s the r e a New Mexico c o n s t i t u t i o n a l p r o v i s i o n 

t h a t addresses p r e v e n t i o n of p o l l u t i o n ? 

A. Yeah, th e r e i s . I b e l i e v e we have t h a t as an 

e x h i b i t -- yeah. There's a -- there's a c o n s t i t u t i o n a l change 

i n 1971 t h a t i s A r t i c l e 20, Section 21. I t ' s e n t i t l e d 

" P o l l u t i o n c o n t r o l . " 

This was a c o n s t i t u t i o n a l change t h a t i n s t r u c t s the 

l e g i s l a t u r e t o provid e c o n t r o l of p o l l u t i o n and c o n t r o l of 

despoilment of a i r , water and other n a t u r a l resources of t h i s 

State c o n s i s t e n t w i t h the use and development of these 

resources f o r the maximum b e n e f i t of the people. 

I t ' s i n t e r e s t i n g , because t h i s one was amended i n 

1971. To put t h i n g s i n p e r s p e c t i v e , the p r o v i s i o n s t h a t we 

were l o o k i n g at e a r l i e r under the Act w i t h the l e g i s l a t o r ' s 

amended O i l and Gas Act -- I'm r e f e r r i n g t o 70-2-12 (B) (21) and 

(B) (22), those were developed i n 1989 a f t e r t h i s amendment. 

So I guess what we're l o o k i n g a t i s t h a t the 

amendment c o n s t i t u t e d a change w i t h i n our Act t o address 

c e r t a i n items f o r p o l l u t i o n c o n t r o l . There i s a h i s t o r y 

showing i n 19 -- I b e l i e v e i t ' s 61 -- t h a t the d i s p o s i t i o n of 

produced water also t a l k e d about t h a t i t should be i n a manner 

t h a t w i l l a f f o r d reasonable p r o t e c t i o n against contamination of 
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f r e s h water. 

That one, which i s 70-2-12(B) (15), was implemented i n 

'61, so the r e was already a t r e n d heading towards t h i s before 

the c o n s t i t u t i o n was changed, which a c t u a l l y s t a t e d t h a t they 

s h a l l p r o v i d e these c o n t r o l s so t h i s k i n d of -- I guess you 

could say -- change i n tone which l e d t o the a d d i t i o n of 

a d d i t i o n a l environmental p r o t e c t i v e - t y p e s t a t u t e s under the Act 

t h a t we saw e a r l i e r . 

MS. FOSTER: I'm s o r r y . Before you continue, i s t h i s 

an e x h i b i t ? 

MS. MACQUESTEN: No, i t ' s not. 

MS. FOSTER: Can I get a copy of t h a t , please? 

MS. MACQUESTEN: I can make you a copy. I t ' s simply 

a p r o v i s i o n i n the c o n s t i t u t i o n . 

MS. FOSTER: Well, I would l i k e a copy since i t has 

the notes t h a t he r e f e r r e d t o . 

MS. MACQUESTEN: Okay. 

MS. FOSTER: Thank you. 

CHAIRMAN FESMIRE: You mean the annotations? 

MS. FOSTER: Just what we see here j u s t so I can 

review the testimony t h a t Mr. Jones j u s t gave. 

CHAIRMAN FESMIRE: Okay. 

Q. (By Ms. MacQuesten): Mr. Jones, g e t t i n g back t o 

E x p l o r a t i o n and Development Plans, i s the r e a p r o v i s i o n i n the 

r u l e t h a t a llows the decision-maker t o impose c o n d i t i o n s on a 
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plan? 

A. Yes. 

Q. Would you t a l k t o us about t h a t ? 

A. Well, the standard f o r t h i s c o n d i t i o n i s , of 

course, going t o be based on what I c a l l the mantra, and t h a t ' s 

t o prevent waste i t must prevent waste, p r o t e c t c o r r e l a t i v e 

r i g h t s and p r o t e c t f r e s h water and human h e a l t h and the 

environment. These types of c o n d i t i o n s would probably address 

t h i n g s t h a t weren't s p e c i f i c a l l y proposed i n the plan i t s e l f . 

There may be a d d i t i o n a l p r o v i s i o n s t h a t a c o n d i t i o n placed on a 

c e r t a i n area where there's high p o p u l a t i o n . 

I f the E x p l o r a t i o n and Development Plan was t o 

propose w e l l s being i n s t a l l e d i n E l Dorado, and as we saw 

e a r l i e r from the O f f i c e of the State Engineer, there's m u l t i p l e 

w e l l s i n t h a t s e c t i o n , domestic use w e l l s . There may be some 

type of a d d i t i o n a l c o n d i t i o n t o p r o t e c t t h a t water source f o r 

the p u b l i c t h e r e . 

So I mean, there could be any type of -- you have t o 

look at the complete p l a n on a case-by-case basis t o determine 

what those c o n d i t i o n s might be and why they might be a p p l i e d . 

Q. So when an operator submits an E x p l o r a t i o n and 

Development Plan and i t goes t o hearing, i t ' s not simply an 

approve or disapprove s i t u a t i o n . The OCD can add terms t o t h a t 

p l a n t o address issues? 

A. A b s o l u t e l y . Each one i s going t o be d i f f e r e n t , 
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you know. We don't know what they' r e proposing u n t i l they 

submit t h e i r plans. That's why we're asking f o r the 

i n f o r m a t i o n so we can assess c e r t a i n aspects o f i t t o see i f 

t h e r e needs t o be an e x t r a l e v e l of p r o t e c t i o n f o r c e r t a i n 

communities and c e r t a i n areas. 

You know, i t ' s -- you d e f i n i t e l y have t o look a t i t 

on a case-by-case b a s i s . 

Q. Once an operator obtains an approval f o r h i s 

E x p l o r a t i o n and Development Plan, can he s t a r t d r i l l i n g the 

next day? 

A. No. I mean, the plan i s j u s t a p l a n . I t s p e l l s 

out what they're going t o do, how they're going t o do i t and 

where they're going t o do i t . A plan i s not a p e r m i t . 

I n order t o go out and t o d r i l l , you have t o o b t a i n a 

p e r m i t , and we have r e g u l a t i o n s i n order t o seek out those 

p e r m i t s , and you have t o apply -- submit your pe r m i t 

a p p l i c a t i o n s under those r e g u l a t i o n s , even though t h e r e are 

a d d i t i o n a l c o n d i t i o n s t h a t we w i l l e s t a b l i s h -- or t h a t we w i l l 

e s t a b l i s h here s h o r t l y i n Section 10. 

But there i s a whole process under a d i f f e r e n t set of 

r e g u l a t i o n s i n which the a p p l i c a t i o n i s submitted. The same 

t h i n g i f you're d e a l i n g w i t h , you know, be i t closed loop or 

p i t s or whatever associated w i t h the d r i l l i n g a c t i o n , you would 

seek t h a t permit under Part 17. 

The approval of the plan under t h i s s e c t i o n i s not an 
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approval of a p e r m i t . 

Q. So t h i s s e c t i o n doesn't s u b s t i t u t e f o r any 

permits t h a t an operator would need t o have under the OCD 

rules ? 

A. A b s o l u t e l y not. I t does not circumvent those 

r u l e s . The importance of t h a t i s i f you propose c e r t a i n 

t h i n g s -- l e t ' s say i t would be an exception t o Part 17. 

Q. Part 17 i s ? 

A. I s the P i t Rule. I f you are proposing something 

i n your plan t h a t would be an exception t o Part 17, there's a 

process i n Part 17 t o apply f o r t h a t exception. You may be 

approved under your plan t h a t , you know, t h a t you are going 

pursue t h a t , but t h a t doesn't guarantee t h a t you're able t o get 

t h a t under Part 17. 

The reason or the l o g i c behind t h a t i s t h a t i f we 

were t o up f r o n t say, "You cannot a b s o l u t e l y do t h a t , " then 

there's a due process issue -- because Part 17 has a process. 

I t has a c e r t a i n request; i t has hearing n o t i c e s ; there's a 

standard s p e c i f i e d i n Part 17 t h a t must be compared against --

and I b e l i e v e the terms are "should be b e t t e r or e q u i v a l e n t " --

to a standard as s p e c i f i e d w i t h i n the r u l e t h a t you have t o 

demonstrate. 

So there's a whole other process t h a t -- and what we 

don't want t o say i s t h a t you can't or t h a t you're not allowed 

t o request t h a t exception on a r u l e when i t ' s granted. 
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Q. Let's talk, about a p p l y i n g f o r permits t o 

d r i l l i n g , and I ' d l i k e you t o address proposed Section 10. 

A. Okay. 

Q. And again, we're s t i l l w a l k ing through the 

process. The operator has go t t e n h i s approved E x p l o r a t i o n and 

Development Plan, and now he's seeking an APD. What does 

Section 10(A) requ i r e ? 

A. Well, 10 (A) i s the -- i t addresses a p p l y i n g f o r 

the APD and t h i s i s the a p p l i c a t i o n t o d r i l l . So t h a t would be 

f o r a w e l l covered under the approved E x p l o r a t i o n and 

Development Plan. Of course, you would have t o get past the 

p o i n t and get approved f o r t h a t plan i n order t o pursue t h i s 

aspect. 

But t h i n g s t h a t we're l o o k i n g f o r i s t h a t -- and 

we're r e q u e s t i n g under 10(A) -- would be t h a t w i t h t h a t APD, 

the pe r m i t a p p l i c a t i o n under Part 17 or the P i t Rule, would be 

submitted up f r o n t w i t h i t . C u r r e n t l y , Part 17 s t a t e s you can 

e i t h e r do i t i n t h a t f a s h i o n or submit them s e p a r a t e l y . I n 

t h i s p r o v i s i o n , i t ' s saying t h a t you must submit them t o g e t h e r . 

The reasons, or the l o g i c behind a l l t h i s , i s t h a t we have an 

approved p l a n . I f the a p p l i c a n t were t o submit something t h a t 

was c o n t r a r y t o the p l a n , t h i s i s the time t h a t we would be 

able t o recognize i t . 

So the idea i s t h a t i n s t e a d of s u b m i t t i n g them 

se p a r a t e l y and t r y i n g t o l i n k them t o the APD, i t ' s a l l up 
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f r o n t . I t should match w i t h what's been approved i n the p l a n . 

So i n t h i s case, i f you were t o meet the general c o n d i t i o n s of 

10(B) , you should be a p p l y i n g f o r a closed-loop system w i t h no 

o n s i t e b u r i a l or o n s i t e closure proposed. 

I f you had been approved f o r exception of c o n d i t i o n 

10(B) or one of those, then t h a t should be p a r t of t h a t 

a p p l i c a t i o n packet. I t should match up w i t h your approved 

p l a n . So i f you're a p p l y i n g f o r something t h a t i s not i n your 

pl a n , then you have t o go back and amend your plan, because 

you're not approved under the plan t o do t h a t . That was not 

what was agreed upon. That's the importance of t h a t 

a p p l i c a t i o n packet. 

Of course, you may be r e q u i r e d t o provide GPS 

coordinates of the l o c a t i o n of where the w e l l i s going t o be. 

This i s f o r areas t h a t are unsurveyed. So once again, we're 

l o o k i n g at lan d g r a n t s , pueblo or t r i b a l lands. I t could be 

areas t h a t remain unsurveyed under t h a t p u b l i c land survey 

system -- and the r e are some i n t h a t area. 

And then of course, there's -- your supposed t o also 

submit w i t h your APD any a d d i t i o n a l i n f o r m a t i o n r e q u i r e d by the 

pla n . Well, these could be t h i n g s t h a t the APD i s based upon 

or based upon a c o n d i t i o n of t h a t p l a n . This could i n c l u d e the 

contingency plan f o r t h a t proposed APD and the a c t i v i t i e s t h a t 

w i l l occur around t h a t area. I t could address the i n s u l a t i o n 

of m o n i t o r i n g w e l l s p r i o r t o d r i l l i n g i f so r e q u i r e d . I'm not 
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saying t h a t ' s going t o be a requirement, but i t could be these 

types of t h i n g s . 

Q. These are j u s t examples of t h i n g s t h a t --

A. I t ' s a p o s s i b i l i t y . Like I s a i d , e v e r y t h i n g has 

t o be assessed case-by-case. We don't know what the concerns 

are, but we want a p r o v i s i o n i n s i d e t here t h a t under t h a t APD, 

i f there's c o n d i t i o n s under the plan l i n k e d t o the d r i l l i n g , 

r e - e n t r y or deepening of the w e l l , t h a t they are addressed i n 

whole w i t h the APD i t s e l f , the A p p l i c a t i o n t o D r i l l . 

Q. Okay. Now, you've been t a l k i n g about 

Section 10(A) which a p p l i e s t o changes t o the a p p l i c a t i o n 

process f o r an APD. Let's look at 10(B). What does t h a t 

cover? 

A. These are -- I r e f e r t o them as k i n d of automatic 

c o n d i t i o n s t h a t apply t o any APD unless otherwise approved by 

exception under an approved p l a n . So I guess, you know, 

c e r t a i n p a r t i e s -- I b e l i e v e , W i l l Jones and Glenn von Gonten 

are going t o discuss the d e t a i l s of c o n d i t i o n s 3 through 8. 

But here I ' l l t r y t o address 1 through 2. I can i d e n t i f y them. 

I mean they're up here as w e l l . 

But the f i r s t one here would be t h a t operator should 

d r i l l the w e l l u s i n g a closed-loop system. I f you n o t i c e , 

we've added a d d i t i o n a l language t o t h a t area and our 

recommendation f o r proposed changes t o c l a r i f y what t h a t means. 

The a d d i t i o n a l i n f o r m a t i o n f o r (B)(1) i s the 
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d e f i n i t i o n of a closed-loop system under Part 17. We wanted t o 

make sure i t ' s c l e a r t h a t i t does not -- closed-loop system 

would not be l i n k e d w i t h below-grade tanks i n p i t s , meaning 

t h a t we're l o o k i n g f o r something t h a t would be operated w i t h o u t 

those items. So there are h y b r i d systems out there and so 

f o r t h . 

But we j u s t wanted t o make sure there's c l a r i f i c a t i o n 

and consistency i n our r e g u l a t i o n s . The importance of the 

closed-loop system aspect as an a d d i t i o n a l c o n d i t i o n i s we're 

l o o k i n g at t r y i n g t o have a low impact on the area, reduce the 

r i s k of contamination. A l l t h i s was discussed d u r i n g the P i t 

Rule, the b e n e f i t s of closed-loop systems. 

I t also promotes p o l l u t i o n p r e v e n t i o n aspects such as 

the r e c y c l i n g and reuse of the d r i l l i n g f l u i d s . I t also 

reduces the use of the f l u i d s at the s i t e because of t h a t 

c a p a b i l i t y . So, you know, we're t r y i n g t o be, you know --

promote t h a t p o l l u t i o n p r e v e n t i o n aspect of t h i n g s , the low 

impact o f the area i f we can do t h a t . 

Once again, i t i s open t o exception under the 

a p p l i c a t i o n process; i t j u s t has t o have some type of 

j u s t i f i c a t i o n of why something other than a closed-loop would 

have t o be j u s t i f i e d . Why they would choose something o f t h a t 

nature. 

Q. So i f someone wanted an exception, i f they f e l t 

t h a t a closed-loop system wasn't necessary f o r t h e i r p a r t i c u l a r 
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o p e r a t i o n , they would have t o ask f o r t h a t exception as p a r t of 

t h e i r E x p l o r a t i o n and Development Plan? 

A. They would not only ask f o r i t , but also j u s t i f y 

why they're asking f o r i t . I mean, asking f o r i t i s one t h i n g 

and saying, " I want p i t s r a t h e r than closed-loop." That's 

not -- you know, t h a t ' s r e q u e s t i n g and not j u s t i f y i n g . We need 

t o know why t h a t request because t h i s i s a c o n d i t i o n r i g h t now. 

Why would you want t h a t over a closed-loop system? What's the 

j u s t i f i c a t i o n f o r t h a t ? 

Q. And i t would be evaluated as a l l the plans and 

amendments and renewals are evaluated i n terms of the OCD's 

s t a t u t o r y mandates? 

A. A b s o l u t e l y . 

Q. So i t would be reviewed f o r the p r e v e n t i o n of 

waste, p r o t e c t i o n of c o r r e l a t i v e r i g h t and the p r o t e c t i o n of 

f r e s h water and human h e a l t h and the environment? 

A. P r o t e c t i o n o f human h e a l t h and the environment. 

You want me t o continue w i t h the r e s t of the co n d i t i o n s ? 

Q. Yes. 

A. Condition 2 s t a t e s t h a t the operator s h a l l not 

use the o n s i t e c l o s u r e methods i d e n t i f i e d i n Subsection F of 

Part 17. P r e v i o u s l y t o t h i s -- l e t ' s see i f I've got t h i s 

r i g h t -- the r e was j u s t something about dispose of waste on 

s i t e . We proposed t h i s t o c l a r i f y our i n t e n t on t h i s . Our 

goal i s not -- you know, t h i s i s l i n k e d -- these c o n d i t i o n s are 
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l i n k e d s p e c i f i c a l l y t o the r e - e n t r y , the d r i l l i n g r e - e n t r y or 

deepening of a w e l l . So we're t r y i n g t o address the waste t h a t 

i s generated i n t h a t process. 

Previous t o t h i s , i t j u s t s a i d t o dispose of waste on 

s i t e . Well, t h a t can be misconstrued as t o i n c l u d e the 

p e r m i t t i n g of i n j e c t i o n w e l l s f o r produced water. We do not 

want t h e r e t o be any misunderstanding of the a p p l i c a t i o n of 

t h i s c o n d i t i o n . I t i s only l i n k e d t o the d r i l l i n g a c t i v i t y 

i t s e l f and the waste generated from i t . 

Once again, since we do have a l o t of unknowns about 

t h i s area as expressed by the O f f i c e of the State Engineer and 

the c omplexity of the groundwater at the s i t e or i n t h i s b a sin, 

t h a t i n s t e a d of making i t a standard of the options or a l l o w 

them i n Part 17, we want t o be as p r o t e c t e d as we can up f r o n t 

t o make a proper assessment of t h i s c o n d i t i o n . 

This whole a p p l i c a t i o n process, the whole plan of 

approval process, i s a d a t a - g a t h e r i n g mission. You know, i t ' s 

to see what we have now. Once you get an approved p l a n , the 

goal, based upon the c o n d i t i o n s -- the a d d i t i o n a l c o n d i t i o n s 

here -- i s t o gather data t o f i n d out where are those 

water-bearing zones. You know, what i s present? What i s the 

geology out i n t h i s area? Each time they d r i l l a w e l l , they 

w i l l be o b t a i n i n g more i n f o r m a t i o n t o give us a b e t t e r 

assessment of what's present. So, you know, t h a t ' s what the 

plan i s about. 
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Q. Now, there are s i x other c o n d i t i o n s t h a t are 

a u t o m a t i c a l l y a p p l i e d t o APDs of w e l l s , s u b j e c t t o one of these 

plans. Are those going t o be addressed by another witness? 

A. Yeah. I b e l i e v e Mr. von Gonten or Mr. -- the 

other Jones --

Q. The other Jones? 

A. -- w i l l be addressing those i n g r e a t e r d e t a i l . 

Q. Those deal mostly w i t h downhole issues? 

A. A b s o l u t e l y . 

Q. And you're more of a surface guy? 

A. Yeah. 

Q. Let's say we have an operator who has an approved 

p l a n . How long can t h a t plan remain i n e f f e c t ? 

A. The plans -- the approval of plans, they could be 

approved up t o f i v e years w i t h an o p p o r t u n i t y t o renew. 

Q. What happens i f the operator needs t o change 

something i n h i s plan? Can they get an amendment? 

A. They can apply f o r an amendment. You know, I 

don't want t o imply t h a t any amendment t h a t you want you 

a u t o m a t i c a l l y are granted. So there's a process f o r t h a t . 

As w i t h the renewals, you can apply f o r renewals. 

I'm not saying t h a t people won't get renewals, but i t doesn't 

grant automatic renewal f o r t h a t . 

Q. Looking at the amendments f o r a moment, what 

changes t o a plan would r e q u i r e amendments? 
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A. I f you were t o expand the area t h a t was 

o r i g i n a l l y proposed i n the i n i t i a l E x p l o r a t i o n and Development 

Plan, t h a t would grant amendment. You would have t o pursue an 

amendment i n order t o get t h a t and get approval from i t . 

I f you're i n c r e a s i n g the number or changing the 

l o c a t i o n s of w e l l s t h a t you had o r i g i n a l l y proposed, t h a t would 

be something t h a t would r e q u i r e you t o seek an amendment f o r 

t h a t . And of course, i f you were t o change those l o c a t i o n s f o r 

any type of r e l a t e d f a c i l i t i e s , be i t surface waste 

management-type f a c i l i t i e s or whatnot, t h a t would r e q u i r e 

someone pursuing an amendment. And then any type of change i n 

terms t o t h a t p l a n would be considered an amendment t h a t you 

would pursue. 

Q. I s the process f o r seeking an amendment s i m i l a r 

t o the process f o r r e q u e s t i n g a renewal? 

A. Yes. 

Q. Could you walk us through t h a t process? 

A. Well, be i t a renewal or an amendment, the t h i n g 

t h a t you would want t o do i s update the i n f o r m a t i o n t h a t you 

had provided i n the i n i t i a l a p p l i c a t i o n . H o p e f u l l y by t h i s 

time you've i n s t a l l e d some w e l l s ; you've done the mud lo g g i n g ; 

you've i s o l a t e d the f r e s h water zones, so t h a t means you've 

i d e n t i f i e d those. That i n f o r m a t i o n t h a t you've been o b t a i n i n g 

i n the i n i t i a l a p p l i c a t i o n , the approved p l a n , and then you've 

operated under an approved p e r m i t , you should be updating the 
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plan again and p r o v i d i n g t h a t i n f o r m a t i o n . 

So t h a t type of i n f o r m a t i o n would need t o be updated. 

So there may be new i n f o r m a t i o n due t o changes such as 

ownership. There may be some surface owners; p r o p e r t y changed 

hands; m u n i c i p a l boundaries expanded. That should be updated 

as w e l l . There could be municipal f r e s h water f i l l s somewhere 

i n the p r o x i m i t y t h a t wasn't there p r i o r because i t ' s been f i v e 

years or three years or whatever i t may be. 

The contact i n f o r m a t i o n , the contingency plan, should 

d e f i n i t e l y be updated at t h i s p o i n t . The same people may not 

be there t o be contacted i f you have s p e c i f i c names. Of 

course, the -- based upon the i n f o r m a t i o n t h a t you obtained i n 

t h i s data-seeking aspect of i t , you would update t h a t 

hydrogeologic r e p o r t and i n c l u d e t h a t i n f o r m a t i o n i n i t t o g i v e 

a f u r t h e r assessment of groundwater, surface water and geology. 

Q. Let me stop you t h e r e . R e a l i s t i c a l l y , you've 

l i s t e n e d t o Mr. Morrison's testimony about the hydrology of the 

basin. I s i t reasonable t o expect t h a t an operator f i l i n g an 

i n i t i a l plan w i l l have much i n f o r m a t i o n about the basin and h i s 

p a r t i c u l a r s i t u a t i o n ? 

A. I t h i n k since we're l o o k i n g a t the p r o d u c t i v e 

areas t h a t they have t o i d e n t i f y , w e ' l l be t a l k i n g l a r g e areas 

having t o be assessed. I b e l i e v e the i n i t i a l i n f o r m a t i o n i s 

going t o be very general. And i t ' s going t o be based on what's 

a v a i l a b l e a t the time of the a p p l i c a t i o n . And you can only do 
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what you can do. 

So by a c t u a l l y going out t o these areas and d r i l l i n g 

and o b t a i n i n g t h i s i n f o r m a t i o n , you can narrow c e r t a i n t h i n g s 

down t o see i f there's c o n s i s t e n c i e s i n those f o r m a t i o n s . 

Q. So the process r e q u i r i n g an operator t o renew i t s 

p l a n at l e a s t every f i v e years and r e q u i r i n g the operator t o 

come i n w i t h amendments and each time updating the a p p l i c a t i o n 

packet, w i l l t h a t r e s u l t i n the gr e a t e r accumulation of the 

a v a i l a b l e data? 

A. Not only a g r e a t e r accumulation, but a b e t t e r 

understanding f o r OCD as w e l l . You know, the goal i s t o get 

past the plan aspect and go t o a s p e c i a l p o o l i n g order. We, 

you know, t h a t goal i s based on us having a b e t t e r 

understanding of these areas. 

CHAIRMAN FESMIRE: Ms. MacQuesten, would t h i s be a 

good time t o take an afte r n o o n break? 

MS. MACQUESTEN: Sure. 

CHAIRMAN FESMIRE: Why don't we take an afternoon 

break and reconvene a t 3:15. 

[Recess taken from 3:03 p.m. t o 3:18 p.m., and 

testimony continued as f o l l o w s : ] 

CHAIRMAN FESMIRE: Let the recor d r e f l e c t t h a t t h i s 

i s at t h a t c o n t i n u a t i o n of Case No. 14255 on Thursday, December 

11, 2008. This i s the r e g u l a r l y scheduled meeting of the 

New Mexico O i l Conservation Commission. The record should 
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r e f l e c t t h a t Commissioners B a i l e y , Olson and Fesmire are a l l 

present. 

I b e l i e v e t h a t we were i n the middle of the d i r e c t 

examination of Mr. Jones. Ms. MacQuesten, are you ready t o go? 

MS. MACQUESTEN: Yes, s i r . 

Q. (By Ms. MacQuesten): Mr. Jones, we were t a l k i n g 

about the process f o r a p p l y i n g f o r an amendment f o r renewal of 

a pl a n , and you had been d i s c u s s i n g the requirements t h a t the 

a p p l i c a t i o n be updated. 

A. Yes. 

Q. Can you take us from t h a t p o i n t on once the 

a p p l i c a t i o n i s submitted w i t h the updated i n f o r m a t i o n , what 

happens? 

A. Once again, there w i l l be a review f o r admin 

completeness. Just as i t was done e a r l i e r , t h e r e would be a 

p u b l i c n o t i c e approved d u r i n g t h a t time t h a t would allow f o r 

comments, i n c l u d i n g t e l l i n g the p u b l i c t h a t they may request a 

hearing. 

Q. Now, they may request a hearing, does t h a t mean 

the hearing i s automatic on a p p l i c a t i o n s f o r amendments and 

renewals ? 

A. No. I t would be up t o , I assume, the hearing 

o f f i c e r t o make a de t e r m i n a t i o n i f the amendment or the renewal 

would c o n s t i t u t e -- and the comments r e l a t e d t o t h a t amendment 

or renewal -- would c o n s t i t u t e d e t e r m i n a t i o n of having a 
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hearing. 

Q. Okay. I f the OCD determines t h a t a hearing i s 

necessary, what happens? 

A. Of course, t h e r e w i l l be a hearing n o t i c e set on 

the a p p l i c a t i o n -- or a he a r i n g n o t i c e t h a t the a p p l i c a n t would 

have t o provi d e i d e n t i f y i n g the time and the date and l o c a t i o n 

of the hea r i n g . So t h a t would r e q u i r e a second n o t i c e . 

And once t h a t n o t i c e has been posted, t h e r e w i l l --

there would be the standard a p p l i e d t o -- once again, the 

mantra, the standard of does i t prevent waste, p r o t e c t 

c o r r e l a t i v e r i g h t s , p r o t e c t f r e s h water, human h e a l t h and the 

environment a p p l i e d t o dete r m i n i n g the approval of the 

amendment or renewal. And then, of course, any k i n d of a plan 

i s s u b j e c t , or could be s u b j e c t , t o c o n d i t i o n s . 

Q. Can an approved plan be revoked? 

A. Yes. 

Q. What would j u s t i f y r e v o c a t i o n of a plan? 

A. I f f o r some reason the operator decided not t o 

comply w i t h the plan and do something c o n t r a r y t o i t , t h a t 

could r e s u l t i n a r e v o c a t i o n of t h a t approval. 

Another scenario would be i f they were out of 

compliance w i t h Rule 40, or now r e f e r r e d t o 19.15.5.9, the 

enforcement r u l e , as we discussed e a r l i e r -- because t h a t ' s 

p a r t of t h e i r d e t e r m i n a t i o n of approval. I f they were out of 

compliance w i t h t h a t , t h a t could r e s u l t i n a r e v o c a t i o n of an 
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approved p l a n . 

Q. When does r e v o c a t i o n occur? I s i t automatic or 

i s i t a f t e r a n o t i c e of hearing? 

A. I t would d e f i n i t e l y take a n o t i c e -- r e q u i r e a 

n o t i c e t o give the o p p o r t u n i t y f o r an operator t o have a 

hearing on t h a t . 

Q. W i l l operators i n Santa Fe County and the 

Ga l i s t e o Basin always be su b j e c t t o t h i s E x p l o r a t i o n and 

Development Plan process set out i n the proposed r u l e s ? 

A. Not n e c e s s a r i l y . The r u l e i s set up t o allow f o r 

the plan t o be replaced by a s p e c i a l pool order. That's what I 

was g e t t i n g a t e a r l i e r . Based upon the plan and the c o n d i t i o n s 

of the APD, the automatic c o n d i t i o n s , t h a t would a l l o w us t o 

ob t a i n a d d i t i o n a l i n f o r m a t i o n and accumulate more data and 

i n f o r m a t i o n of t h a t area. The goal i s t h a t at some p o i n t , we 

could create s p e c i a l pool orders and replace those plans w i t h 

those s p e c i a l pool orders. 

Q. What would be the process f o r the operator who 

wanted h i s p l a n replaced by a s p e c i a l pool order? 

A. The operator would have t o operate up under an 

approved p l a n f o r a t l e a s t f i v e years. So t h a t ' s , you know, 

t h a t ' s going t o be the s t a r t i n g p o i n t of t h a t . You wouldn't be 

able t o get t o the s p e c i a l pool order p r i o r or e a r l i e r than 

t h a t . 

Of course, they would have t o submit an a p p l i c a t i o n . 
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You know, l i k e -- i t ' s almost l i k e the whole process f o r 

amendment or renewal, but i n t h i s a p p l i c a t i o n , they would be 

req u e s t i n g f o r replacement w i t h a s p e c i a l pool order. So they 

would update t h i s a p p l i c a t i o n w i t h a l l the i n f o r m a t i o n and data 

they've obtained d u r i n g t h e i r implementation of t h a t f i v e - y e a r 

approved p l a n . 

They would have t o p r o v i d e p u b l i c n o t i c e , g r a n t 

o p p o r t u n i t y f o r a hearing. You know, j u s t l i k e the same 

process you would go through f o r a renewal or amendment. 

Q. Can a s p e c i a l p o o l order c o n t a i n c o n d i t i o n s ? 

A. A b s o l u t e l y . 

Q. So i f i t was determined t h a t some of the 

c o n d i t i o n s t h a t had been a p p l i e d under the E x p l o r a t i o n and 

Development Plan are s t i l l necessary, those could be 

i n c o r p o r a t e d i n t o a s p e c i a l pool order? 

A. The proposed language of the r u l e allows f o r 

c o n d i t i o n s f o r renewals and then the i n i t i a l a p p l i c a t i o n , and 

f o r s p e c i a l pool orders. 

Q. And again, the s p e c i a l pool order would have t o 

meet the same standard f o r approval of those other items; 

p r e v e n t i o n of waste, p r o t e c t i o n of c o r r e l a t i v e r i g h t s , e t 

cetera? 

A. A b s o l u t e l y . 

Q. What's -- once an operator has moved from an 

E x p l o r a t i o n and Development Plan t o a s p e c i a l pool order, can 
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t h a t s p e c i a l pool order be changed? 

A. I t can. I f a more -- w e l l , i n most cases, i t 

w i l l happen out s i d e of the purview of t h i s r u l e . You know, 

t h i s i s the renewal amendments t o approved plans and then 

r e p l a c i n g i t w i t h a s p e c i a l pool order. There may be c e r t a i n 

c o n d i t i o n s where i t may -- c e r t a i n a c t i v i t i e s t h a t you 

propose -- l e t ' s say you have a s p e c i a l pool order and you're 

d r i l l i n g i n t h a t area, and then you decide you want t o go 

ou t s i d e t h a t area, or you f i n d something t h a t doesn't l i n k w i t h 

the consistency of the area t h a t ' s been considered t h a t s p e c i a l 

pool order as i n t a r g e t zones, then t h a t may r e q u i r e you t o go 

back f o r t h a t one area and s t a r t a new p l a n . 

But, you may be on the opposite side of t h a t and have 

an a d d i t i o n a l p lan t h a t i s outs i d e the boundary of your s p e c i a l 

pool order area t h a t may be i n c o r p o r a t e d i n t o a s p e c i a l pool 

order i t s e l f . So th e r e are t h i n g s t h a t could change t h a t . 

Q. Okay. Let me make sure I understand. I f you 

have an E x p l o r a t i o n and Development Plan t h a t allows you t o 

develop o i l and gas w e l l s w i t h i n a c e r t a i n geographic area and 

you apply t o have t h a t replaced w i t h a s p e c i a l pool order, does 

t h i s s p e c i a l pool order -- i s t h a t l i m i t e d t o the geographical 

area t h a t was the sub j e c t of the o r i g i n a l plan? 

A. I t could be. I t should be. 

Q. Because i f you were t o go outs i d e of t h a t p l a n , 

you would need t o go through the r e g u l a r E x p l o r a t i o n and 
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Development Plan process of n o t i c e and g a t h e r i n g i n f o r m a t i o n 

and so f o r t h ? 

A. A b s o l u t e l y . 

Q. Why do we have t h i s p r o v i s i o n a l l o w i n g f o r 

replace of the pl a n w i t h a s p e c i a l p o o l order? 

A. You know, t h i s i s what I've been saying t h i s 

whole time. The E x p l o r a t i o n and Development Plan process i s an 

i n f o r m a t i o n - g a t h e r i n g process. Right now, based upon the 

i n f o r m a t i o n t h a t the O f f i c e of the State Engineer has s u p p l i e d 

t o us, we don't have a l o t of i n f o r m a t i o n . There's a l o t of 

u n c e r t a i n t y f o r groundwater out t h e r e . 

Right now there hasn't been a l o t of development. 

There's not a l o t of w e l l s out t h e r e , so we don't know what the 

t a r g e t zones are or what c o n s i s t e n c i e s t h e r e are t o the 

formations. So through the E x p l o r a t i o n and Development Plan, 

we're going t o be o b t a i n i n g t h i s i n f o r m a t i o n so t h a t we are 

more knowledgeable of the area so we can make c e r t a i n 

assumptions of those areas j u s t l i k e we do i n areas t h a t are 

w e l l e s t a b l i s h e d i n the State. 

So once we can a n t i c i p a t e c e r t a i n c o n d i t i o n s f o r t h a t 

area w i t h a c e r t a i n l e v e l of confidence, then we can move t o 

the s p e c i a l pool orders and get out of the plan because then we 

have enough i n f o r m a t i o n t o make those assumptions. 

Q. I want t o ask you about two s p e c i f i c p r o v i s i o n s 

i n Section 9. That's the s e c t i o n t h a t deals w i t h the 
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E x p l o r a t i o n and Development Plan. One of the p r o v i s i o n s 

r e q u i r e d n o t i c e t o the State H i s t o r i c P r e s e r v a t i o n O f f i c e , and 

the other p r o v i s i o n r e q u i r e s n o t i c e t o t r i b e s , pueblos and 

n a t i o n s . 

I n your d e s c r i p t i o n of the proposed r u l e s , you've 

mentioned some p r o v i s i o n s addressing c u l t u r a l resources. Could 

you e x p l a i n why the proposed r u l e s deal w i t h the c u l t u r a l 

resource issues? 

A. I guess the f o u n d a t i o n of t h i s i s based upon 

e a r l i e r comments from Ms. S l i c k w i t h the State H i s t o r i c 

P r e s e r v a t i o n O f f i c e . One of our e x h i b i t s , E x h i b i t 23, t h i s i s 

the G a l i s t e o Basin A r c h e o l o g i c a l S i t e s P r o t e c t i o n Act. This i s 

where -- but what has occurred i s the U.S. Congress has 

recognized the G a l i s t e o Basin. And i f we go t o the f i n d i n g s i n 

Section 2 ( A ) , and l o o k i n g a t one here, based on the f i n d i n g s 

from Congress, i s t h a t the basin and surrounding area of 

New Mexico, t h i s l o c a t i o n has many we l l - p r e s e r v e d p r e h i s t o r i c 

and h i s t o r i c a r c h e o l o g i c a l resources of Native American and 

Spanish c o l o n i a l c u l t u r e s . 

I f y o u ' l l look at the f i n d i n g No. 2, i t d e f i n i t e l y 

i d e n t i f i e s t h a t resources i n c l u d e the l a r g e s t r u i n s of pueblo 

Indian s e t t l e m e n t s i n the United States. What they've done i n 

t h i s act i s i d e n t i f i e d at l e a s t 25 -- you could say d i s t r i c t s 

or areas -- t h a t i f you s c r o l l down t o the next page -- t h a t 

covers q u i t e a b i t of t h a t area. I f you n o t i c e , each d i s t r i c t 
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i s i d e n t i f i e d i n acreage. And i f you s c r o l l down t o the bottom 

of t h a t -- and l e t ' s go t o the next page -- there's roughly 

20 -- w e l l , there's 4591 acres t h a t they have recognized i n the 

Gali s t e o Basin as areas of i n t e r e s t . 

So, you know, what we're t r y i n g t o do here i s , you 

know, we're r e c o g n i z i n g t h i s as something of concern. You 

know, e a r l i e r the gentlemen from the Taos Pueblo -- but they 

commented on the use of t h i s area. They use i t on an annual 

basis, i f not more. They go down t h e r e . So the r e i s use of 

t h i s area t h a t i s e s t a b l i s h e d w i t h i n the G a l i s t e o Basin. 

Q. Was t h a t Mr. M i t c h e l l from the Tesuque Pueblo? 

A. Yes, the ex-Governor o f the Tesuque Pueblo. He 

had commented on t h e i r annual, i f not seasonal, use of t h i s 

area. So i t i s c u r r e n t l y s t i l l a c t i v e based upon h i s comments 

t h a t he prov i d e d t o us. 

But there's also from Ms. S l i c k ' s comments -- l e t me 

make sure I got t h i s r i g h t -- okay -- t h a t we do need t o be 

in v o l v e d i n sharin g t h i s i n f o r m a t i o n w i t h the Department of 

C u l t u r a l A f f a i r s so they can make a proper assessment. They 

are the agency t o determine i f s i t e s need t o be r e g i s t e r e d f o r 

a r c h e o l o g i c a l s i g n i f i c a n c e i n the State. 

We do have -- there are c e r t a i n laws t h a t have been 

e s t a b l i s h e d such as the C u l t u r a l P r o p e r t i e s Act t h a t r e q u i r e s 

State agencies t o con s u l t on these matters t o provide 

i n f o r m a t i o n . That P r o v i s i o n 9 of B, i f I'm not mistaken, 
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a l l u d e s t o a c e r t a i n p r o v i s i o n w i t h i n t h e i r r e g u l a t i o n s t h a t 

s t i p u l a t e s the type of i n f o r m a t i o n . I t references what they 

need t o submit. The reference, the r e g u l a t o r y reference, i s 

(B) (9) . 

I t has a reference t o 4.10.7.9 NMAC, and i t t a l k s 

about t h i s i n f o r m a t i o n should be pro v i d e d and c o l l e c t e d and 

provided t o them f o r the proposal of t h e i r c o n s u l t a t i o n and 

assessment. And we do have an e x h i b i t t h a t addresses t h i s , 

E x h i b i t 24. 

Q. I s E x h i b i t 24 a p r o v i s i o n from the C u l t u r a l 

P r o p e r t i e s Act r e q u i r i n g t h a t agencies having d i r e c t or 

i n d i r e c t j u r i s d i c t i o n over land or s t r u c t u r e m o d i f i c a t i o n which 

may a f f e c t a r e g i s t e r e d c u l t u r a l p r o p e r t y s h a l l a f f o r d the 

State H i s t o r i c P r e s e r v a t i o n o f f i c e r a reasonable and t i m e l y 

o p p o r t u n i t y t o p a r t i c i p a t e i n planning? 

A. Yes. And so w i t h these plans, what we want t o do 

i s make sure we do our p a r t i n the c o n s u l t a t i o n w i t h the 

ap p r o p r i a t e agency t h a t has the knowledge and e x p e r t i s e and i s 

making these d e t e r m i n a t i o n s . And the importance of t h i s i s 

t h a t t h e r e i s a d d i t i o n a l p r o v i s i o n s t h a t we have t o i d e n t i f y 

c e r t a i n t h i n g s such as known cemeteries and unmarked b u r i a l s 

t h a t you may have or may be r e q u i r e d t o have s p e c i a l permits i n 

order t o manipulate or r e l o c a t e those types of areas. I t ' s not 

up t o us t o make t h a t d e c i s i o n . That goes back t o the State 

H i s t o r i c a l P r e s e r v a t i o n O f f i c e t o make those decisions on how 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Suite 105, Albuquerque, NM 87102 



202 

those w i l l be addressed. 

There's also -- i t ' s my understanding from l o o k i n g a t 

the r e g u l a t i o n s -- t o do so knowingly or w i l l i n g l y i s a 

fourth-degree misdemeanor t h a t i s s u b j e c t t o f i n e d or 

imprisonment. So the idea i s t o make sure these p a r t i e s t h a t 

are out i n t h i s area t h a t has already been i d e n t i f i e d by U.S. 

Congress as having such a c u l t u r a l h i s t o r i c a l s i g n i f i c a n c e --

you know, there's over 4500 acres out t h e r e almost 4600 

acres -- t h a t they're concerned about t h a t i f they're doing 

a c t i v i t i e s on these areas, they need t o be knowledgeable of the 

other requirements by other agencies t o be able t o comply w i t h 

those. 

Our goal here i s t o act as you could say the 

middleman or f a c i l i t a t o r of t h i s by r e q u e s t i n g t h i s up f r o n t so 

we can pro v i d e the plans, the ope r a t i o n s , t h a t they plan t o do 

since they have t o i d e n t i f y these l o c a t i o n s t o allo w t h e i r 

a p p r o p r i a t e agency t o make t h a t assessment i n t h e i r area of 

concern. 

Q. Just a matter of housekeeping, i s E x h i b i t 25 a 

copy of the r u l e s issued by the C u l t u r a l P r o p e r t i e s Review 

Committee? 

A. Yes. 

Q. And i s 4.10.7.9 i n t h a t c o l l e c t i o n of r u l e s the 

review procedure t h a t they have set out f o r the c o n s u l t a t i o n 

process? 
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A. I t ' s not only the review process, i t ' s the 

i n f o r m a t i o n t h a t they r e q u i r e i n order t o do the review. I f 

you look at A ( l ) through ( 5 ) , t h a t i n f o r m a t i o n r i g h t t h ere i s 

the i n f o r m a t i o n t h a t they need t o submit based upon 9(B) of our 

proposed r u l e s . I t has t h i s reference t o t h i s s e c t i o n . 

Q. So we're asking the operator t o provide t h i s 

i n f o r m a t i o n so t h a t we can meet our o b l i g a t i o n under t h i s r u l e 

t o provide i t t o the C u l t u r a l Properties? 

A. A b s o l u t e l y . 

Q. Okay. How -- and i s E x h i b i t 26 a copy of the 

s t a t u t e r e garding the per m i t requirements f o r excavation of 

unmarked b u r i a l s and the p e n a l t y you were discussing? 

A. Yes. This i s what I was d i s c u s s i n g e a r l i e r . 

I t ' s not t o say i f you come across any of these -- e s p e c i a l l y 

the unmarked b u r i a l s -- t h a t you can't do t h i n g s , or i t stops 

you from doing c e r t a i n o p e r a t i o n s . I t t e l l s you how the 

p r o t o c o l s t h a t are i n place t o o b t a i n the a p p r o p r i a t e permits 

are t o be considered t o present c e r t a i n c o n s i d e r a t i o n s of --

you could say moving these b u r i a l s i t e s and r e l o c a t i n g them and 

so f o r t h . I t k i n d of p o i n t s t o where you need t o go t o o b t a i n 

the a p p r o p r i a t e p e r m i t s f o r those. 

Q. And i s E x h i b i t 27 a copy of the s t a t u t e 

addressing d i s t u r b i n g marked b u r i a l grounds? 

A. Yes. And t h a t ' s more of a -- t o -- i t r e a l l y 

d efines what a marked b u r i a l ground means and also i d e n t i f i e s 
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the p e n a l t i e s i n v o l v e d i f you d i s t u r b such areas. 

Q. Okay. Now, i s the OCD proposing t o enforce these 

s t a t u t e s ? 

A. A b s o l u t e l y not. Our goal i s t o act as a 

f a c i l i t a t o r once again. We do have an o b l i g a t i o n under the 

C u l t u r a l P r o p e r t i e s Act i n order t o provid e t h i s i n f o r m a t i o n t o 

the a p p r o p r i a t e agency f o r them t o make t h e i r assessment and 

enforce t h e i r r e g u l a t i o n s . 

Q. Now, how do the proposed r u l e s help t h i s process? 

A. What we've done i s -- and i f we could go back t o 

our r u l e s -- so under (B)(9) -- (B)(9) up here, i t should be --

t h a t i n f o r m a t i o n should be submitted as a plan or a p a r t of the 

a p p l i c a t i o n f o r the p l a n . Our goal here i s t h a t once we 

determine i f the other i n f o r m a t i o n i s a d m i n i s t r a t i v e l y 

complete, then w e ' l l submit the whole plan t o the State 

H i s t o r i c P r e s e r v a t i o n O f f i c e f o r them t o do t h e i r due d i l i g e n c e 

based upon t h e i r assessment. 

We w i l l have t o be l o o k i n g at a l l the ope r a t i o n s , 

where they' r e o c c u r r i n g . Plus w i t h t h i s i n f o r m a t i o n r e q u i r e d 

under 9, t h e y ' l l be able t o l i n k e v e r y t h i n g t o g e t h e r . 

Q. Okay. I s there a s t a t u t e concerning 

c o n f i d e n t i a l i t y o f the l o c a t i o n of a r c h e o l o g i c a l s i t e s ? 

A. Yes, there i s . 

Q. And i s t h a t set out i n E x h i b i t 28? 

A. Twenty-eight, I b e l i e v e . So based upon t h i s 
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p r o v i s i o n w i t h i n the I b e l i e v e i t ' s the C u l t u r a l P r o p e r t i e s 

Act -- and the c o n d i t i o n s w i t h i n i t , i n order t o p r o t e c t these 

s i t e s , when we get the a p p l i c a t i o n s and we post them on the 

website, we w i l l not be p o s t i n g t h i s i n f o r m a t i o n . 

Q. So t h i s i n f o r m a t i o n w i l l be gathered and given t o 

the State H i s t o r i c Preservation O f f i c e , but i t w i l l not be made 

a matter of p u b l i c record? 

A. Of p u b l i c record. 

Q. Because of the c o n f i d e n t i a l i t y s t a t u t e ? 

A. A b s o l u t e l y . They're the agency t o determine i f 

t h a t i n f o r m a t i o n can be p u b l i c or not. 

Q. And i s the State H i s t o r i c P r e s e r v a t i o n O f f i c e one 

of the e n t i t i e s t h a t i s r e q u i r e d t o be n o t i f i e d of hearings, 

amendments, renewals and other a c t i o n s on the a p p l i c a t i o n s ? 

A. A b s o l u t e l y . 

Q. And any changes t o o r i g i n a l plans? 

A. Any changes t h a t occur t o t h e i r o r i g i n a l plan are 

the renewal, amendment or replacement w i t h s p e c i a l pool order, 

they're r e q u i r e d t o be n o t i f i e d . 

Q. And those a p p l i c a t i o n s would also be forwarded t o 

the State H i s t o r i c Preservation O f f i c e f o r t h e i r review? 

A. A b s o l u t e l y , yes. 

Q. Do the proposed r u l e s c o n t a i n a p r o v i s i o n f o r 

n o t i f y i n g t r i b e s , pueblos and nations? 

A. Yes, i t does. 
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Q. Why? 

A. Well, the reason why i s d e f i n i t e l y because of the 

assessment of U.S. Congress and t h e i r d e t e r m i n a t i o n i n the --

of you could say the h i s t o r i c a l s i g n i f i c a n c e . That's one of 

the reasons. But --

Q. How can the t r i b e s help on t h a t issue? 

A. Well, i n order t o a s s i s t w i t h the C u l t u r a l 

P r o p e r t i e s Act, we see the t r i b e s , pueblos and nations having 

more knowledge of the area, h i s t o r i c a l knowledge, and maybe 

being able t o i d e n t i f y and have those s i t e s r e g i s t e r e d w i t h the 

State f o r p r o t e c t i o n based upon t h e i r h i s t o r i c a l knowledge of 

the area or c u r r e n t use of the area. 

So our goal here i s t o coord i n a t e w i t h them and 

n o t i f y them of the a c t i v i t i e s o c c u r r i n g i n case they have any 

s p e c i f i c knowledge t h a t wouldn't be documented otherwise. 

Q. Has the Governor's o f f i c e expressed any i n t e n t 

r egarding t r i b a l c o n s u l t a t i o n ? 

A. There was an executive order. I t was Executive 

Order 2005-003. I b e l i e v e i t ' s E x h i b i t 31. This was t o 

encourage t r i b a l c o n s u l t a t i o n . The order i t s e l f , i f I'm not 

mistaken — could you take me t o the second page there --

d i r e c t e d t h a t t h e r e would be a p o l i c y generated based upon t h i s 

t o promote, I guess you can say, or improve government 

communications w i t h the t r i b e s , the pueblos and the n a t i o n s . 

You might want t o make i t normal so people can see 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Suite 105, Albuquerque, NM 87102 



207 

i t . 

So based upon the p o l i c y t h a t was generated -- I 

be l i e v e t h a t i s E x h i b i t 32 -- we have i n c l u d e d them i n the 

n o t i c e requirements t o be n o t i f i e d t o b e t t e r our communication 

w i t h them and in c l u d e them i n t o t h i s process, e s p e c i a l l y due t o 

the r e c o g n i t i o n of the U.S. Government and Congress of the 

s i g n i f i c a n c e of, you know, m u l t i p l e pueblos being -- having 

some i n f l u e n c e i n the re g i o n . 

Q. So t h i s i s a s i t u a t i o n where you're saying n o t i c e 

should be given not j u s t t o pueblos w i t h lands l o c a t e d w i t h i n 

the G a l i s t e o Basin, but i t ' s an issue of s p e c i a l i n t e r e s t t o 

any t r i b a l n a t i o n i n New Mexico? 

A. I t d e f i n i t e l y could be, yes. 

Q. Thank you. 

MS. MACQUESTEN: I move f o r the admission of 

E x h i b i t 2. That i s the p r e - f i l e d w r i t t e n testimony of 

Mr. Jones. I also move f o r the admission of E x h i b i t s 22 

through 32. E x h i b i t 22 i s the red l i n e v e r s i o n of the proposed 

r u l e s used by Mr. Jones i n t h i s testimony. E x h i b i t s 23 through 

30 and 33 through 36 are s t a t u t e s , r u l e s and an At t o r n e y 

General o p i n i o n referenced by Mr. Jones i n h i s w r i t t e n 

testimony. And I ask t h a t you take a d m i n i s t r a t i v e n o t i c e of 

these and make them p a r t of the record. 

CHAIRMAN FESMIRE: 33 through 36 a d m i n i s t r a t i v e 

notice? 
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MS. MACQUESTEN: And 23 through 30. These are a l l 

s t a t u t e s , r u l e s and an At t o r n e y General o p i n i o n . They were 

inc l u d e d f o r your convenience so t h a t we could throw them up on 

the screen and you could see them. 

CHAIRMAN FESMIRE: So l e t me get t h i s c l e a r . You're 

asking f o r E x h i b i t 22 and then a d m i n i s t r a t i v e n o t i c e on 23 

through 30. 

MS. MACQUESTEN: Yes. 

CHAIRMAN FESMIRE: Then E x h i b i t 32, and then 

a d m i n i s t r a t i v e n o t i c e of 33 through 36. 

MS. MACQUESTEN: A d m i n i s t r a t i v e n o t i c e of 33 through 

36. I ' d ask t h a t E x h i b i t s 31 and 32 be admitted i n t o evidence. 

Those are the executive order on t r i b a l c o n s u l t a t i o n and the 

executive p o l i c y on t r i b a l c o n s u l t a t i o n . 

CHAIRMAN FESMIRE: So j u s t t o make c l e a r , you want 

the admission of E x h i b i t No. 22, a d m i n i s t r a t i v e n o t i c e of 23 

through 30, the admission of E x h i b i t s 31 and 32, and 

a d m i n i s t r a t i v e n o t i c e of 33 through 36. 

MS. MACQUESTEN: Yes, and also the admission of 

Mr. Jones' p r e - f i l e d testimony, which was E x h i b i t 2. 

CHAIRMAN FESMIRE: E x h i b i t 2. Mr. H a l l , any 

obj ections? 

MR. HALL: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: No o b j e c t i o n . 
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CHAIRMAN FESMIRE: At t h i s time, we w i l l admit 

E x h i b i t s 2, 22, 31 and 32. The Commission s h a l l also take 

a d m i n i s t r a t i v e n o t i c e of E x h i b i t s 23 through 30 and E x h i b i t s 33 

through 36. 

[A p p l i c a n t ' s E x h i b i t s 2, 22, 31 & 32 admitted i n t o 

evidence.] 

Mr. Hall? 

CROSS-EXAMINATION 

BY MR. HALL: 

Q. Mr. Jones, the d i r e c t i v e t o the D i v i s i o n , by 

v i r t u e of the executive order n o t w i t h s t a n d i n g , does the 

D i v i s i o n plan on p r e s e n t i n g any s c i e n t i f i c data t h a t supports 

the need f o r the new r u l e ? 

A. Do you -- c l a r i f y what you mean by s c i e n t i f i c . 

R e l a t i n g t o what, I guess, i s the c l a r i f i c a t i o n . 

Q. Let's see: You are q u a l i f i e d as an environmental 

s c i e n t i s t . I s th e r e any -- what data i s the D i v i s i o n 

p r e s e n t i n g i n terms of geology, petroleum engineering, anything 

of t h a t nature t o support the rule-making? 

A. Well, I b e l i e v e Mr. Morrison discussed the 

geology and hydrogeology concerns. The l a c k of knowledge, the 

inc o n s i s t e n c y of the formations i n the b a s i n , t h a t ' s the 

s c i e n t i f i c evidence t h a t ' s been submitted before the Commission 

here. 

Other s c i e n t i f i c evidence would be the U.S. Congress' 
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de t e r m i n a t i o n o f the h i s t o r i c a l s i g n i f i c a n c e of c u l t u r a l 

p r o p e r t i e s being i n there t h a t should be p r o t e c t e d . That's the 

science of archeology. So t h a t ' s a d d i t i o n a l concern. Since 

t h i s G a l i s t e o Basin A r c h e o l o g i c a l S i t e s P r o t e c t i o n Act was 

developed, t h e r e seems t o be l i t t l e a c t i v i t y from the U.S. 

Government, from my understanding, from due t o lack of funding 

t o i n v e s t i g a t e i t f u r t h e r . 

Q. Any other data? 

A. Well, t h e r e seems t o be a l i m i t e d number of w e l l s 

t h a t have been d r i l l e d i n the area. My understanding i s t h a t 

m u l t i p l e w e l l s were dry; they were dry holes. And there's only 

one t h a t ' s producing c u r r e n t l y i n the bas i n . Maybe I'm 

mistaken, but I b e l i e v e t h a t ' s c o r r e c t . 

So t o me, t h a t ' s very l i m i t e d i n f o r m a t i o n on t a r g e t 

zones t h a t are a v a i l a b l e i n t h a t area. We do not have a l o t of 

i n f o r m a t i o n . I know i n the '80s -- t h a t ' s when they were doing 

the e x p l o r a t i o n of those areas -- t h a t they d i d not discover a 

l o t . 

Q. Did the D i v i s i o n have a v a i l a b l e t o i t the w e l l 

logs from the 32 w e l l s t h a t were d r i l l e d ? 

A. I do not know. I haven't looked at t h a t data. 

Q. As f a r as you know, the D i v i s i o n does not plan on 

pr e s e n t i n g any data from those w e l l l o g s ; i s t h a t c o r r e c t ? 

A. My understanding of those logs -- and I b e l i e v e 

Mr. von Gonten has looked a t those logs and maybe he can 
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comment on them. 

But Mr. Morrison, I b e l i e v e -- or maybe i t ' s 

Mr. Sanchez -- I know p r e v i o u s l y i t has been expressed t h a t a 

l o t of the operators are not l o o k i n g at the upper for m a t i o n s . 

You can look at most l o g s , and unless they're from e a r l y dates 

where they were i n i t i a l l y i n v e s t i g a t i n g i n t o an area, they d i d 

not l o g the f i r s t couple of hundred f e e t , or i t could be the 

f i r s t couple thousand f e e t . 

So w i t h t h a t , t h e r e i s no i n f o r m a t i o n on those logs 

i n those areas. I know now i t ' s a common p r a c t i c e not t o do i t 

because they know what the t a r g e t zones are. They s t a r t 

l o o k i n g i n the area where there's o i l and gas. 

Q. So the answer t o my question i s : We can look 

forward t o no more s c i e n t i f i c data than what's been presented 

so f a r ? 

A. I t h i n k the p o i n t here t h a t should be stressed i s 

t h a t we're t y i n g t o o b t a i n t h a t i n f o r m a t i o n . That's what we're 

t r y i n g t o do because we don't c u r r e n t l y have or have enough of 

i t , and t h a t should be stressed. 

MS. MACQUESTEN: Mr. Chairman, I would l i k e t o p o i n t 

out we w i l l have Mr. W i l l Jones t e s t i f y . And p a r t of h i s 

testimony w i l l address what he found when he reviewed the w e l l s 

f i l e s f o r the w e l l s t h a t have been d r i l l e d i n the G a l i s t e o 

Basin, and he w i l l be touching on some of these s u b j e c t s . 

Q. (By Mr. H a l l ) : Does the D i v i s i o n plan on 
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p r e s e n t i n g a witness who w i l l t e s t i f y or o f f e r any s o r t of 

evidence t h a t w i l l support a d e t e r m i n a t i o n by t h i s Commission 

t h a t t h i s r u l e adoption w i l l prevent waste and p r o t e c t 

c o r r e l a t i v e r i g h t s ? 

A. I t h i n k there's p r o v i s i o n s t h a t we count on under 

our c u r r e n t O i l and Gas Act t h a t support the proposal of t h i s 

r u l e ; meaning, t h a t when I reference the 70-2-11(A), we're 

supposed t o create r u l e s t o make t h a t d e t e r m i n a t i o n . Right 

now, once again, we do not know -- we cannot d e f i n i t e l y say 

what the t a r g e t zones are here; what areas of e x t r a c t i o n would 

be impacted. A l l t h a t goes back t o p r o t e c t i o n -- p r e v e n t i o n of 

waste and p r o t e c t i o n of c o r r e l a t i v e r i g h t s . 

So the act i t s e l f allows us t o present t h i s new r u l e 

t o make those determinations and be able t o implement those 

concepts t h a t you're asking about. 

Q. And so the answer t o my question i s : No, we 

don't have t h a t date t o provide the Commission? 

A. You asked about evidence, and the evidence are 

the p r o v i s i o n s w i t h i n the a c t . 

Q. Does the D i v i s i o n plan on p r e s e n t i n g any s o r t of 

testament of hydrocarbon reserves t h a t are a v a i l a b l e i n the 

Ga l i s t e o Basin? 

A. Once again, t h i s i s why we're proposing the r u l e ; 

t o make those d e t e r m i n a t i o n s , t o have the i n f o r m a t i o n up f r o n t 

so we can make those assessments. So are we going t o provi d e 
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t h a t ? A c t u a l l y , we're proposing the r u l e t o seek t h a t . So you 

know, t h a t ' s the purpose of the r u l e . 

Q. I d i d n ' t mean t o i n t e r r u p t you. Go ahead. 

A. No, no, no. 

Q. Again, the executive orders and t h e i r d i r e c t i v e s 

n o t w i t h s t a n d i n g , what i s inadequate under the c u r r e n t Statewide 

r u l e s t h a t the D i v i s i o n administers? What's inadequate? 

A. Maybe I'm not understanding your q u e s t i o n . 

Q. Aren't the D i v i s i o n ' s c u r r e n t Statewide r u l e s 

adequate t o p r o t e c t f r e s h water, p r o t e c t human h e a l t h and the 

environment? 

A. I t h i n k they are adequate i n known areas where we 

know what the formations are l i k e ; know where groundwater i s 

lo c a t e d where we know a l o t about the area i t s e l f . 

My understanding i s t h a t the purpose of t h i s r u l e i s 

to create a l e v e l of a d d i t i o n a l p r o t e c t i o n u n t i l we f i n d t h a t 

out here, because t h e r e are so many unknowns. This i s , once 

again, a da t a - g a t h e r i n g p r o v i s i o n t h a t allows us t o reach t h a t 

p o i n t where those r u l e s may become adequate i f we determine so. 

Q. So as I understood your e a r l i e r testimony, you 

are on a da t a - g a t h e r i n g mission p r i m a r i l y . You're a f t e r 

operators t o do your science f o r you; i s t h a t accurate? 

MS. MACQUESTEN: Ob j e c t i o n ; argumentative. 

CHAIRMAN FESMIRE: Sustained. 

Q. (By Mr. H a l l ) : Did you t e s t i f y e a r l i e r t h a t you 
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were on a d a t a - g a t h e r i n g mission? 

A. Was t h a t a question? 

Q. Yes. 

A. What I'm saying i s t h a t c u r r e n t l y i n t h i s area 

there's a l o t of unknowns. There has been a l o t of expressed 

concerns about t h a t . The proposed r u l e i s a mechanism t h a t 

allows us t o gather i n f o r m a t i o n and t o create an a d d i t i o n a l 

l e v e l of p r o t e c t i o n u n t i l we have some confidence about t h a t 

area and i t s p r o d u c t i o n , the p o t e n t i a l f o r groundwater depths 

and knowing those t h i n g s . 

The importance of t h a t i n f o r m a t i o n as w e l l goes back 

t o the p e r m i t t i n g of those r u l e s t h a t you asked whether they 

were they adequate enough. That i n f o r m a t i o n i s going t o be 

provided f o r t h a t assessment of the permits t h a t w i l l be 

obtained under those r u l e s . 

So the idea i s t h a t we can make sure what's being 

proposed. Let's say you proposed t o get an exception t o the 

closed-loop system and you want a p i t , and your general 

assessment -- general assessment -- i s t h a t the separation o f 

groundwater i s g r e a t e r than 50 f e e t from the bottom of t h a t 

p i t . That's a s i t e requirement t o have a p i t , a temporary p i t , 

Let's see you go out there and you d r i l l and you f i n d f r e s h 

water zones t h a t are 20 f e e t . 

Q. Go on. 

A. Once again, we can then assess t h a t t h a t would 
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not meet the s i t e requirements f o r f u t u r e p i t s i n t h a t area, 

the use of p i t s . 

Q. Are you f a m i l i a r , w i t h the D i v i s i o n ' s c u r r e n t 

r u l e s 39.8? 

A. 39.8? 

Q. Yeah. I t ' s the r u l e f o r m a l l y known as 21, I 

b e l i e v e . 

A. Yeah — Rule 21. I'm --

CHAIRMAN FESMIRE: Rule 3 9.8? 

THE WITNESS: What's the t i t l e o f t h a t r u l e ? 

Q. (By Mr. H a l l ) : The Otero, S i e r r a County -- d i d 

you review those r u l e s t o prepare f o r your testimony? 

A. No. And I d i d n ' t t e s t i f y on them, e i t h e r . 

Q. Are you f a m i l i a r w i t h t h a t r u l e ? 

A. Just by t i t l e . 

Q. Do you know enough about t h a t p a r t i c u l a r case t o 

say whether there was adequate hydrogeologic basis t o support 

the Commission's f i n d i n g s --

MS. MACQUESTEN: He already t e s t i f i e d t h a t he d i d n ' t 

have anything t o do w i t h i t . 

MR. HALL: I'm asking him i f he even knows. 

THE WITNESS: I was not p a r t y t o the hearings. I've 

not read the t r a n s c r i p t s or the d e c i s i o n by the Commission. I 

wouldn't be able the comment on t h a t . 

Q. (By Mr. H a l l ) : Do you know about the adequacy of 
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data from the Tularosa basin? 

A. No. 

Q. Did you w r i t e the new rule ? Are you the guy? 

A. I proposed changes t o the r u l e a f t e r i t was 

posted f o r comment and allowed f o r proposed recommendations or 

changes, m o d i f i c a t i o n s t o i t . And the proposals t h a t I 

addressed were f o r c l a r i f i c a t i o n purposes. 

Q. Okay. Who wrote the ru l e ? You're p o i n t i n g t o 

Ms. MacQuesten. 

A. As f a r as I know. Let's put i t t h i s way: I 

t a l k e d t o her about i t . I don't know i f there's a d d i t i o n a l 

p a r t i e s because I was not p a r t y of the -- whatever group or 

people t h a t were i n v o l v e d i n t h a t d i r e c t l y . So I know she was 

i n v o l v e d i n i t , and I know I made recommendations. So I'm not 

saying she's the sole person. 

Q. I understand. You are the witness t h a t the 

D i v i s i o n i s p r e s e n t i n g t o walk us through how an operator makes 

a p p l i c a t i o n under the proposed r u l e . 

A. Yes. 

Q. So l e t ' s do t h a t . You have your r u l e i n f r o n t of 

you. I f y o u ' l l look a t 9.B(2). We discussed t h i s e a r l i e r . 

CHAIRMAN FESMIRE: This i s E x h i b i t 22. 

Q. (By Mr. H a l l ) : You're asking f o r an a p p l i c a n t t o 

provide you w i t h a l e g a l d e s c r i p t i o n of a p r o d u c t i v e area of 

the E x p l o r a t i o n and Development Plan area. I s i t the i n t e n t of 
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the D i v i s i o n t h a t the operator t r y t o make t h a t d e s c r i p t i o n 

coterminous w i t h the d e s c r i p t i o n f o r a common source of supply? 

A. I b e l i e v e i t says t h a t the l e g a l d e s c r i p t i o n 

would be the area covered by the p l a n , which would i n c l u d e a 

best estimate of the area, of the p r o d u c t i v e area. So i t would 

encompass t h a t . I t wouldn't be d e f i n i t i v e on i t . I t ' s an 

estimate. 

Q. A l l r i g h t . You're not asking an operator t o 

provide you w i t h i n t e r p r e t i v e geologic data t o e s t a b l i s h a 

p r o d u c t i v e area, are you? 

A. We do r e q u i r e a hydrogeologic r e p o r t and the 

i d e n t i f i c a t i o n of the t a r g e t zones. So i f you're r e f e r r i n g t o 

t h a t i n f o r m a t i o n , yes, we are. 

Q. And when I say "pr o d u c t i v e area," I'm t a l k i n g 

about p r o d u c t i v e f o r hydrocarbons. I s t h a t your understanding 

of the ru l e ? 

A. Once again, you're going t o be i d e n t i f y i n g where 

you're going t o be proposing the l o c a t i o n of your w e l l s , so 

t h a t ' s up t o i n t e r p r e t a t i o n , i n d i v i d u a l i n t e r p r e t a t i o n . I f you 

want t o c a l l i t t h a t , you're f r e e t o c a l l i t t h a t . I'm not 

n e c e s s a r i l y saying t h a t . This i s the best estimate which would 

be i d e n t i f i e d by your proposed l o c a t i o n s of your w e l l s , your 

i d e n t i f i c a t i o n of your t a r g e t zones, and there i s t h a t 

hydrogeologic r e p o r t . So there's some geology. 

Q. But i f you're a f t e r a d e s c r i p t i o n f o r an area 
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p r o d u c t i v e of hydrocarbons, i t ' s not the D i v i s i o n ' s i n t e n t t h a t 

you t r y t o t r a c k the D i v i s i o n ' s t o o l , nomenclature process or 

the d e f i n i t i o n of a p r o d u c t i v e area as you would use as a 

s t a t u t o r y u n i t , f o r example? 

A. I t ' s a best estimate i s what i t i s . That's what 

the language s t a t e s : A best estimate of the p r o d u c t i v e area. 

We're not t r y i n g t o d e f i n e i t or have the a p p l i c a t i o n t o d e f i n e 

i t . I t ' s an estimate. 

Q. I'm going t o r e f e r t o the p l a n as the E&D Plan 

f o r s h o r t . 

A. I do t h a t q u i t e a b i t . 

Q. I s i t p o s s i b l e , then, t h a t an a p p l i c a n t can come 

i n and describe an E&D area t h a t i s smaller than the p r o d u c t i v e 

area i f i t ' s l i m i t e d o n l y t o t h i s d r i l l i n g area; i s t h a t what 

you're a f t e r ? 

A. That would probably be the smartest approach f o r 

an a p p l i c a n t . Because, you know, the idea behind t h i s i s t h a t 

you would want t o s t a r t small t o see what's going on i n t h a t 

area. You may have m u l t i p l e E&D Plans, which may a t some p o i n t 

reach -- provid e enough i n f o r m a t i o n t o be combined i n a s p e c i a l 

pool order based on what's discovered out t h e r e , the 

i n f o r m a t i o n t h a t ' s gathered. So i t would be advisable t o s t a r t 

small i n s t e a d of s t a r t i n g l a r g e . 

Q. The D i v i s i o n doesn't have any need t o know the 

boundaries of an a p p l i c a n t ' s lease, does i t ? 
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A. You know, there's m i n e r a l r i g h t i n t e r e s t s , 

p a r t i e s t h a t have t o be i d e n t i f i e d . I guess, you know, the 

concept behind t h i s would be advisable t h a t you had a lease 

agreement p r i o r t o pursuing t h i s r a t h e r than pursuing i t 

w i t h o u t one, because t h a t would be a huge waste of time f o r the 

D i v i s i o n t o submit an a p p l i c a t i o n f o r proposals of w e l l s when 

you d i d n ' t have lease r i g h t s t o access those reserves. 

Q. And again, the p r o d u c t i v e area d e s c r i p t i o n w i t h i n 

your E&D Plan area may be smaller than your lease. I s t h a t 

acceptable t o the D i v i s i o n ? 

A. Well, i n order t o p r o t e c t c o r r e l a t i v e r i g h t s , 

y o u ' l l have t o i d e n t i f y the -- i f I'm not mistaken -- you would 

have t o n o t i f y those p a r t i e s . 

Q. Well, again, i f the operator owns a l l of the 

surrounding m i n e r a l i n t e r e s t s --

A. They would have t o n o t i f y -- make t h a t c l e a r 

somewhere t o a c e r t a i n extent t h a t i n t h e i r n o t i f i c a t i o n 

p r o v i s i o n t o demonstrate they've n o t i f i e d the a p p r o p r i a t e 

p a r t i e s . 

Q. Or t h a t there would no need t o n o t i f y those 

p a r t i e s because they are the same party? 

A. E x a c t l y , e x a c t l y . 

Q. That's what the D i v i s i o n says? 

A. Yes. 

Q. May an operator submit an E&D Plan t h a t describes 
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m u l t i p l e p r o d u c t i v e areas w i t h i n the same E&D area? I s t h a t 

possible? 

A. Well, l e t ' s look at the language t h a t ' s proposed. 

Let's look a t the B ( 2 ) . So you have an area covered by the 

plan i n c l u d i n g at a minimum an operator's best estimate of the 

pro d u c t i o n area. So the area's p r e t t y broad. You could have 

t h a t . 

The problem t h a t y o u ' l l run i n t o i s t h a t -- l e t ' s say 

you have three — two or thr e e p r o d u c t i v e areas. Let's say 

they're d i f f e r e n t i n t a r g e t zones, geology, so f o r t h . The 

problem you would have i s r e p l a c i n g t h a t complete plan w i t h a 

s p e c i a l pool order. You would create some d i f f i c u l t i e s f o r 

y o u r s e l f w i t h t h a t . You may have t o be r e q u i r e d t o get a 

separate p l a n . 

Q. By my reading of the language i n B(2 ) , there's no 

r e s t r i c t i o n on the number of plans an operator may apply f o r ; 

do you agree? 

A. Well, the p l a n , the a p p l i c a t i o n f o r a plan -- a 

pla n i s a p l a n . So you could submit m u l t i p l e a p p l i c a t i o n s f o r 

m u l t i p l e plans, meaning t h a t i f I want t o address t h i s area 

under t h i s p l a n , I submit an a p p l i c a t i o n f o r i t , and so f o r t h 

t h e r e . I s t h a t what you're asking? 

Q. Well, l e t me ask i t t h i s way: Would i t be 

po s s i b l e f o r an operator t o submit an a p p l i c a t i o n f o r a s i n g l e 

E&D Plan t h a t had numerous p r o d u c t i v e areas, not n e c e s s a r i l y 

PAUL BACA PROFESSIONAL COURT REPORTERS 

500 4th S t r e e t , NW, Su i t e 105, Albuquerque, NM 87102 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

221 

contiguous? 

A. A b s o l u t e l y . Once again, i t probably wouldn't be 

recommended i f your goal i s t o replace i t w i t h a s p e c i a l pool 

order which would take you out of the plan process. 

Q. Would i t also be p o s s i b l e f o r an operator t o 

submit an E&D Plan f o r a s i n g l e w e l l ? 

A. Yes. But the area of coverage t h a t would have t o 

be covered i n the plan would have t o in c l u d e the area t h a t 

would i n c l u d e a l l operations proposed under the p l a n ; meaning, 

t h a t i f you have one w e l l , you might need an access road; you 

might need a p i p e l i n e ; you might need some other type of 

f a c i l i t y l i n k e d t o t h a t . So t h a t area of coverage would have 

to i n c o r p o r a t e t h a t as w e l l . I t would be a separate p r o d u c t i v e 

area. 

Q. So a s i n g l e w e l l E&D Plan, as I understand what 

you're saying, must be l a r g e r than the spacing u n i t or 

p r o r a t i o n u n i t . 

A. I t could be, yes. 

Q. I t must be a t l e a s t as l a r g e as the spacing u n i t ? 

A. A b s o l u t e l y . 

Q. E a r l i e r you referenced the proposal t o p r o t e c t 

the c o n f i d e n t i a l i t y of the a r c h e o l o g i c a l data. What means does 

the D i v i s i o n have t o p r o t e c t the c o n f i d e n t i a l i t y of any 

geologic or engineering data t h a t would be submitted i n 

co n j u n c t i o n w i t h the E&D Plan? 
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A. Well, the reason t h a t we're p r o t e c t i n g t h a t 

i n f o r m a t i o n i s because there's an act t h a t r e q u i r e s us t o . So 

I'm u n f a m i l i a r of an act t h a t r e q u i r e s us t o p r o t e c t the other 

i n f o r m a t i o n you're r e f e r r i n g t o . 

Q. Could you p r o t e c t i t i f requested? 

MS. MACQUESTEN: Ca l l s f o r a l e g a l c o nclusion. 

CHAIRMAN FESMIRE: Mr. Hal l ? 

MR. HALL: Well, I t h i n k i t ' s w i t h i n the area of h i s 

s t a t e d e x p e r t i s e . 

CHAIRMAN FESMIRE: Environmental r e g u l a t i o n ? 

MR. HALL: Environmental r e g u l a t i o n . I n making 

a p p l i c a t i o n s t o the D i v i s i o n and Mr. Jones, I ' d l i k e t o know 

how t h a t process --

CHAIRMAN FESMIRE: That may be a v a l i d q u e s tion, but 

I don't t h i n k t h i s i s the witness t o ask. I don't t h i n k 

i t ' s -- I t h i n k the o b j e c t i o n i s s u s t a i n a b l e . 

Q. (By Mr. H a l l ) : Let me ask you about B(5) ( a ) . 

You're asking f o r mapping of State, f e d e r a l , p r i v a t e and t r i b a l 

surface ownership. Why? 

A. I t goes back t o determining which p a r t i e s need t o 

be n o t i f i e d . Once again, these e n t i t i e s t h a t are here are 

i d e n t i f i e d as p a r t i e s t h a t need t o be n o t i c e d f o r us t o 

determine the proper n o t i c e has been provided. We would count 

on these boundaries being e s t a b l i s h e d as they are i d e n t i f i e d on 

the maps t h a t covered the proposed area under the p l a n . 
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Q. Would the D i v i s i o n f i n d acceptable s a t e l l i t e 

photographic mapping w i t h the o v e r l a y p o l i t i c a l boundaries? 

Would t h a t s a t i s f y the D i v i s i o n ? 

A. Well, there's two problems w i t h t h a t . You need 

to look at the dates of the s a t e l l i t e imagery. Some of i t 

could be a couple of months o l d ; some of i t could be years. 

I've seen some date back t o 2006. So i s t h a t appropriate? 

A b s o l u t e l y not. 

The other t h i n g i s depending on where you are i n the 

a p p l i c a t i o n process, be i t the i n i t i a l , the renewal or the 

amendment; those are s u b j e c t t o change. They're r e q u i r e d t o be 

updated i n a renewal, amendment or replacement. 

Q. So how c u r r e n t --

A. At the date of a p p l i c a t i o n . 

Q. Would the D i v i s i o n accept the then c u r r e n t l y 

published USGS Topo maps? Is t h a t c u r r e n t enough? 

A. Topography, as i t i s assessed by the USGS 

shouldn't change t h a t much unless there's been some major 

mining or surface movement. So any c u r r e n t USGS map should be 

appr o p r i a t e f o r Topographic maps. 

Q. I f we look a t B ( 5 ) ( J ) , you're also l o o k i n g f o r 

w e l l l o c a t i o n s and r e l a t e d f a c i l i t i e s , and you i d e n t i f y , among 

other t h i n g s , access roads. Does the D i v i s i o n have i n mind 

d i c t a t i n g -- s t r i k e t h a t . 

Does the D i v i s i o n have i n mind d i r e c t i n g the 
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a p p l i c a n t ' s access routes? 

A. Well, I guess -- are we s t i l l l o o k i n g at 

E x h i b i t 22 and using t h a t as the source of our conversation? 

Because I don't have a ( J ) . 

Q. I'm s o r r y . We got out of sequence. I t would be 

( i ) • 

A. Okay. And your question again? 

Q. You're asking f o r the l o c a t i o n of r e l a t e d 

f a c i l i t i e s on ( I ) i n c l u d i n g access roads. Why does the 

D i v i s i o n need t o know about access roads? 

A. Well, t h e r e ' s a m u l t i t u d e of reasons. I guess 

the question i s , you know -- l e t ' s say since we looked a t the 

e a r l i e r maps of the G a l i s t e o Basin area, and the water -- you 

could say the drainage f e a t u r e s t h a t are present, the question 

would be: Are some of those considered water courses by 

d e f i n i t i o n ? 

I f you were t o c o n s t r u c t access roads across a water 

course and block i t , t h a t would be a v i o l a t i o n of f e d e r a l 

p r o v i s i o n t h a t would be o b s t r u c t i o n t o a water course. Once 

again, you might need the involvement of the Corps of Engineers 

t o c o n s t r u c t t h a t road. 

So there are concerns about how access t o those 

p r o p e r t i e s and how they are developed could be c r u c i a l , and we 

want t o make sure t h a t they are p r o p e r l y addressed. 

The other i s : Would i t be necessary t o develop 
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c e r t a i n access roads when th e r e i s more acce s s i b l e access 

already a v a i l a b l e from e x i s t i n g , roads which we a c t u a l l y address 

under D(5) t h a t should be i d e n t i f i e d . 

So we might be l o o k i n g at t h a t so we reduce the 

surface disturbance of c o n s t r u c t i o n of those access roads. I f 

t h e r e i s a way t o access i t w i t h o u t d i s t u r b i n g c e r t a i n areas, 

we would l i k e t o encourage t h a t . That would go p a r t i n the 

p r o t e c t i o n of the environment. 

Q. Let's t a l k about your requirements under B{6) f o r 

a hydrogeologic and s i t e r e p o r t . Can you e l a b o r a t e on t h a t and 

t e l l us what the D i v i s i o n i s l o o k i n g f o r there? 

A. Well, once again, t h i s w i l l be determined on what 

you propose. Let's say you're assessing a l a r g e area; then 

i t ' s going t o be very general i n the way i t ' s going t o be 

presented. 

There might be c e r t a i n t h i n g s t h a t would -- and i t 

could come up, I mean, you could provide a l l t h i s i n f o r m a t i o n 

i n the general sense and i t would s t i l l be a d m i n i s t r a t i v e l y 

complete f o r the purposes of going t o hearing. I t wouldn't 

mean t h a t i t ' s the best i n f o r m a t i o n f o r the OCD t o make a 

d e t e r m i n a t i o n , because due t o c e r t a i n proposed l o c a t i o n s and 

c e r t a i n o p e r a t i o n s , more d e f i n i t i v e i n f o r m a t i o n might be 

r e q u i r e d t o make a proper d e t e r m i n a t i o n . 

So i t goes back t o your proposal, I guess. I f you're 

l o o k i n g at a broad area, you may propose j u s t general 
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i n f o r m a t i o n . I f you're l o o k i n g a t one w e l l , as you discussed 

e a r l i e r , then the general i n f o r m a t i o n may not be s u f f i c i e n t . 

Q. What are the types of data and databases t h a t the 

D i v i s i o n would f i n d acceptable i n p r e p a r i n g hydrogeologic 

r e p o r t s ? 

A. Well, there's m u l t i p l e sources t h a t are out the r e 

t h a t could be u t i l i z e d t o put such a r e p o r t t o g e t h e r . As f o r 

geology, there's the Bureau of Mines. They have great r e g i o n a l 

resources. The New Mexico Geological Society: They put out 

p u b l i c a t i o n s where they've done research p r o j e c t s i n c e r t a i n 

areas. I don't know i f there's been one done i n t h a t area, but 

you know, I know t h a t they do p u b l i s h those a r t i c l e s and assess 

c e r t a i n f ormations. 

As f o r hydrology, be i t surface and groundwater 

hydrology, once again, i t -- the Bureau of Mines a c t u a l l y 

address some of those. They have county p u b l i c a t i o n s . I don't 

know i f there's one f o r Santa Fe County s p e c i f i c a l l y , but I 

know t h a t they a c t u a l l y do county p u b l i c a t i o n s on those. 

There's also USGS w e l l s t h a t they do t h e i r m o n i t o r i n g 

on. There's the iWATERS database. Those are p o t e n t i a l sources 

of i n f o r m a t i o n t h a t you can use t o compile your r e p o r t . 

Q. Okay. For those areas l i k e you've discussed 

before where there's very l i m i t e d data and unsurveyed areas, 

what are you l o o k i n g f o r ? 

A. I t would be on a case-by-case type t h i n g . 
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There's general geology i n c e r t a i n areas. My understanding i s 

t h a t people would be able t o o b t a i n t h a t i n f o r m a t i o n . For 

surface water, you know, there's surface water features t h a t 

would demonstrate t h a t . For groundwater, you would have t o 

look at t h i s -- I guess look at the general area around i t and 

then also look a t the c l o s e s t w e l l s t o see i f there's any 

c o r r e l a t i o n . 

You see, t h i s i s the importance of the r u l e because 

i n those areas, we w i l l know very l i t t l e . I f you get your 

approved p l a n and you pursue the APD through t h i s process, we 

w i l l be o b t a i n i n g more i n f o r m a t i o n i n order t o p r o p e r l y assess 

i t . 

So the goal i s t o address those areas where there's a 

l o t of unknowns . 

Q. For the purposes of rev i e w i n g w e l l l o c a t i o n s , 

w e l l s i t i n g , w i t h i n an E&D Plan f o r approval by the D i v i s i o n , 

do you have any guidance f o r us on an a p p r o p r i a t e area of 

review around the proposed w e l l l o c a t i o n ? 

A. Can you r e s t a t e the question? Make sure I 

understand what you're asking? 

Q. I f an operator i d e n t i f i e s a w e l l l o c a t i o n i n i t s 

E&D Plan, you're l o o k i n g , f o r example, f o r hydrogeologic data, 

what would be an ap p r o p r i a t e area of review surrounding t h a t 

w e l l l o c a t i o n t h a t you would f i n d acceptable? 

A. Well, each one i s going t o have t o be reviewed on 
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a case-by-case b a s i s . You know, the ques t i o n i s : What are you 

u t i l i z i n g i n the process of your d r i l l i n g , e s p e c i a l l y when 

you're t a l k i n g about hydrology? You're t a l k i n g about 

groundwater, I assume -- i s what you're g e t t i n g at here? What 

assessment of the groundwater would be appropriate? 

Q. For one, yes. 

A. Well, the d r i l l i n g aspect i t s e l f , i t may have no 

s i g n i f i c a n c e on the placement of t h a t w e l l . But the r e l a t e d 

a c t i v i t i e s , i t would d e f i n i t e l y have some s i g n i f i c a n t 

c o n s i d e r a t i o n on t h a t . 

Q. You are l o o k i n g f o r p r o x i m i t y t o water courses? 

A. A b s o l u t e l y , f l o o d p l a i n s . 

Q. E x i s t i n g wells? 

A. E x i s t i n g w e l l s , yes. 

Q. How f a r out from a w e l l l o c a t i o n must an operator 

conduct a review? 

A. Well, the r e p o r t and the review of the 

i n f o r m a t i o n i s about the whole area addressing the p l a n . 

Q. Okay. And i f t h i s i s a s i n g l e w e l l E&D Plan? 

A. You i d e n t i f y t h a t area and a h a l f m i l e beyond the 

boundaries of t h a t area t h a t you d e f i n e so we can see what's 

outside of t h a t . 

Let's say there's a mu n i c i p a l w e l l f i e l d w i t h i n t h a t 

h a l f - m i l e boundary, and you're asking f o r an exception f o r a 

p i t . There might be some concerns because there's setbacks f o r 
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a p i t to a muni c i p a l w e l l f i e l d i n the P i t Rule. So we can 

recognize t h a t and make recommendations t h a t t h a t may not be 

a p p r o p r i a t e . 

Q. So you're l o o k i n g f o r data t h a t would help you t o 

make a de t e r m i n a t i o n on any impact on s o i l s , water, geology, 

surface hydrology, anywhere where there's a c t i v i t y ; i s t h a t 

accurate? 

A. We're making a d e t e r m i n a t i o n , does the 

proposals -- and I say proposals -- i t ' s not o n l y l i n k e d t o the 

d r i l l i n g , but e v e r y t h i n g associated w i t h i t -- t o prevent 

waste, p r o t e c t c o r r e l a t i v e r i g h t s , p r o t e c t f r e s h water, human 

h e a l t h and the environment. That's what we're basing i t on. 

Q. Let's look a t your proposal under 9 ( B ) ( 7 ) , the 

requirement f o r monitor w e l l s . T e l l us what you're l o o k i n g f o r 

t h e r e . 

A. Well, w i t h t h i s r i g h t here t h i s c ould be used f o r 

m u l t i p l e purposes. I t could be i f you're i n an area t h a t has 

sev e r a l domestic w e l l s present and we know what some of the 

formations are l i k e t h e r e f o r groundwater but not completely, 

because, you know, as i t was discussed Mr. Morrison, people 

d r i l l the depth of t h e i r w e l l based on t h e i r need and they're 

l o o k i n g at what's the -- you know, how much water can I get out 

of t h a t formation f o r t h a t need. So depending on the purpose 

of those w e l l s , i t would determine maybe how deep they d r i l l . 

There may be m u l t i p l e w e l l s at d i f f e r e n t depths t o serve 
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d i f f e r e n t purposes. 

So w i t h t h a t , i f you're having a d r i l l i n g program or 

you're proposing 20 w e l l s w i t h i n t h i s area where there's 

m u l t i p l e domestic w e l l s , there may be concern t o determine i f 

there's going t o impact f r e s h water. Now, f r e s h water by 

d e f i n i t i o n i s a q u a l i t y standard, not a volume standard, 

meaning t h a t there's no d e f i n e d volume t o f r e s h water. There 

i s a q u a l i t y standard f o r i t t o be p r o t e c t e d . So t h a t might be 

one scenario. 

Another scenario i s t h a t -- l e t ' s say you propose a 

commercial surface waste management f a c i l i t y . That r e q u i r e s 

s i t e requirements and separa t i o n of groundwater. We want t h a t 

assessment done d e f i n i t i v e l y so we can say wi t h o u t a doubt 

there i s no groundwater beneath i t or groundwater a t a c e r t a i n 

depth or the groundwater i s not present based upon the 

separat i o n of groundwater t h a t ' s r e q u i r e d based on the proposed 

design. So once again, the i n s t a l l a t i o n of w e l l s may be 

r e q u i r e d . 

Q. Now, are you l o o k i n g t o do anything more than t o 

determine the top of the d r i n k i n g water a q u i f e r ? 

A. The d r i n k i n g water a q u i f e r ? 

Q. Fresh water supply? 

A. Fresh water supply. We're, through our a c t , we 

are r e q u i r e d t o make sure -- and I want t o go back t o t h a t 

p r o v i s i o n -- and I b e l i e v e t h a t ' s number 15 under 70-2-12(B) --
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make sure I got the r i g h t language I'm using f o r t h a t -- t h a t 

we would make sure there's p r o t e c t i o n against contamination t o 

f r e s h water. 

Q. And so does t h a t r e q u i r e you t o have data on the 

e n t i r e t y of the v e r t i c a l e xtent of the s a t u r a t e d a q u i f e r ? 

A. Can you rephrase t h a t question? 

Q. Do you need t o know the e n t i r e v e r t i c a l e xtent of 

the a q u i f e r t o discharge your duty? 

A. The f u l l e x t e n t , no. We j u s t need t o determine 

i f f r e s h water i s present. 

Q. Okay. Couldn't you o b t a i n t h a t same i n f o r m a t i o n 

from a d e t a i l e d review of the a v a i l a b l e l i t e r a t u r e f o r an area? 

A. I guess I'm ki n d of confused by the question, 

because based on the O f f i c e of the State Engineer's testimony, 

there's a l o t of unknowns out t h e r e . There's a l o t of 

i n c o n s i s t e n c i e s i n f o r m a t i o n . So a l l these data, a l l these 

p u b l i c a t i o n s , c o n f i r m why we need f u r t h e r assessment t h e r e . 

There's n o t h i n g t o hang your hat on so t o speak i n 

any c e r t a i n t y of what you're going t o encounter. And even i n 

areas -- Mr. Morrison t e s t i f i e d you may put a hole here and 

move over 50 f e e t and f i n d something d i f f e r e n t t h e r e . 

Q. Well, must an operator d r i l l a monitor w e l l i n 

advance of s u b m i t t i n g an APD? 

A. Must they? Are they required? The p r o v i s i o n 

doesn't s t a t e t h a t . 
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Q. For a s i n g l e w e l l E&D Plan, would you contemplate 

the need f o r more than one monitor w e l l ? 

A. I'm sorry? 

Q. For a s i n g l e w e l l E&D Plan, do you see the need 

f o r more than one monitor well? 

A. That would be based upon where i t ' s proposed and 

the concerns we may have. That's why the a p p l i c a t i o n r e q u i r e s 

a l o t of i n f o r m a t i o n i n i t so we can make those d e t e r m i n a t i o n s . 

To say t h a t everyone does i s not a f a i r statement. 

We're going t o be l o o k i n g a t the surrounding areas, the 

po s s i b l e impacts of t h a t w e l l and so f o r t h t o make a 

de t e r m i n a t i o n i f something of t h a t nature may be a c o n d i t i o n or 

not. 

But I don't know, because these are a l l h y p o t h e t i c a l . 

I can't answer your qu e s t i o n . I t ' s going t o have t o be a 

case-by-case basis depending on what's proposed i n the plan and 

where i t ' s proposed and the c o n d i t i o n s t h a t surround t h a t area. 

Q. Would the operator be r e s t r i c t e d from using the 

w e l l from the monitor w e l l f o r d r i l l i n g ? 

A. Once again, these are m o n i t o r i n g w e l l s . You're 

asking are we g r a n t i n g a water r i g h t , a r i g h t t o use t h a t 

water. I b e l i e v e the O f f i c e of the State Engineer has t h a t 

a u t h o r i t y . 

Q. As f a r as the D i v i s i o n i s concerned, i f the 

operator has such a r i g h t , i s there any r e s t r i c t i o n from using 
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water from the monitor w e l l f o r d r i l l i n g ? 

A. I f they get a per m i t , yes. I don't see what 

would prevent them from doing t h a t . 

Q. Let's look a t your proposed requirement under 

( B ) ( 8 ) . You're l o o k i n g f o r a contingency plan f o r a l l releases 

w i t h no e x c l u s i o n f o r a de minimus amount. Can you t e l l us 

what you mean by "de minimus amount"? 

A. Well, the — 

Q. What does the operator have t o giv e you? 

A. I guess t o c l a r i f y t h a t i s -- we do have 

Rule 116, which i s -- I don't know what the new reference i s 

now — i t ' s the release n o t i f i c a t i o n r u l e t h a t s p e c i f i e s 

volumes t o determine i f a release i s r e q u i r e d or not, which 

means, i n t h a t case -- t o c l a r i f y and t o have i t on the 

record t h a t i f i t ' s less than f i v e b a r r e l s , n o t i f i c a t i o n i s 

not r e q u i r e d . 

I f i t ' s , you know -- and i f i t ' s f i v e b a r r e l s or 

gr e a t e r , then i t would be a minor release. Which there's -- I 

don't know the time l i n e , s p e c i f i c a l l y , but i t ' s d i f f e r e n t than 

a major release, which would be 25 b a r r e l s or more t h a t would 

r e q u i r e n o t i f i c a t i o n w i t h i n 48 hours, I b e l i e v e . 

I n t h i s case, since we have a l o t of unknowns and the 

goal i s t o gather data and create a l e v e l of p r o t e c t i o n u n t i l 

we have some c e r t a i n t y about these areas, i s t o address a l l 

releases. Because we don't know what the c o n d i t i o n s are 
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underneath. 

We're g r a n t i n g a plan which w i l l -- could be a l a r g e 

area -- i t could be ten, i t could be 100 acres, you know, 

square acres out t h e r e . And i t ' s a general plan t h a t , you 

know, an a p p l i c a n t i s going t o be proposing t o place w e l l s . 

And, as you described e a r l i e r , t h a t area may have no 

groundwater data, so we would r a t h e r create a l e v e l of 

p r o t e c t i o n t h a t addresses a l l releases under t h i s plan and 

addresses them immediately so we have no concerns i n case 

groundwater i s ten f e e t or twenty f e e t or f i v e f e e t . 

Q. So i s there no minimum volume t h a t you would ask 

an operator t o address i n h i s contingency plan? 

A. When you have a release, i t a l l u d e s -- when i t 

says "de minimus," i t means when you have a relea s e , you 

address i t or you prevent i t . 

You know, we t a l k e d about the implementation of best 

management plans. The concept of a contingency p l a n i s t o be 

aware of the p o s s i b i l i t y of t h i n g s t h a t may occur. This i s a 

contingency p l a n . You plan f o r i t . I n doing so, you would 

implement c e r t a i n p r e v e n t a t i v e measures t o address a release 

when i t occurs so i t ' s not a release t h a t creates 

contamination. I t contains i t . 

Q. I f an operator's backhoe were t o have a release 

of say a p i n t of h y d r a u l i c f l u i d , you're not asking f o r the 

contingency plan t o address t h a t s o r t of release, are you? 
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A. Once again, my understanding i s t h a t the plan i s 

t o address the a c t i v i t i e s r e l a t e d t o the d r i l l i n g , r e - e n t r y and 

deepening of w e l l s and those a c t i o n s t h a t go w i t h i t . 

You know, your general plans -- and i t ' s going t o be 

based on those proposed operations -- once again, proposed 

operations -- t h a t you have i n your p l a n . 

Q. Would the D i v i s i o n be s a t i s f i e d w i t h an E&D Plan 

w i t h a contingency plan p r o v i s i o n i n i t t h a t met the D i v i s i o n ' s 

g u i d e l i n e s under the best management p r a c t i c e s p u b l i c a t i o n ? 

A. I t ' s been awhile since I've looked a t the best 

management plans. I don't t h i n k they've been updated t o 

address c u r r e n t r u l e s , but they do create a foundation t h a t 

provide e x c e l l e n t recommendations on t h a t , so t h a t would be a 

good foundation t o s t a r t out w i t h . 

Q. Let's move on down t o (B)(10) -- I'm s o r r y --

l e t ' s back up t o ( B ) ( 9 ) . I want t o make sure I understand the 

r u l e of the State H i s t o r i c P r e s e r v a t i o n O f f i c e r here. Do you 

contemplate t h a t the State H i s t o r i c P r e s e r v a t i o n O f f i c e r would 

have a decision-making r o l e i n the review of the E&D Plan? 

A. Well, t h a t ' s probably not a very good qu e s t i o n . 

Q. I'm s o r r y . 

A. I hate t o say i t . T heir r o l e i s determined t h a t 

any -- i n my understanding based on any -- and I want t o make 

sure I use the c o r r e c t term -- any u n d e r t a k i n g t h a t may take 

place, they would make the d e t e r m i n a t i o n i f c e r t a i n items need 
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t o be addressed under t h e i r r e g u l a t i o n s , not our r e g u l a t i o n s . 

So i f t h e r e are issues t h a t need t o be resolved under 

t h e i r act and t h e i r r e g u l a t i o n s , then they would be pursued 

under t h a t . I t may impact the E&D Plan. Let's say you're 

going t o i n s t a l l a p i p e l i n e over a b u r i a l area -- or l e t ' s make 

i t a subsurface l i n e or whatever i t may be -- you're going t o 

d i s t u r b an area. I f you cannot o b t a i n the permits t h a t are 

re q u i r e d i n order t o do t h a t through t h e i r o f f i c e , then you may 

have to r e l o c a t e t h a t l i n e o utside t h a t area. That would be a 

change t o the p l a n . 

Q. I f I understand what you're saying, i f you don't 

get the SHPO's approval, then you don't get the D i v i s i o n ' s 

approval? 

A. I'm not saying t h a t . Once again, we're not 

en f o r c i n g t h e i r r e g u l a t i o n s . They're the agency t o enforce 

t h e i r r e g u l a t i o n s . I t ' s much l i k e the county ordinance. They 

would enforce t h e i r ordinance. We don't have the a u t h o r i t y t o 

enforce t h a t ordinance. You must comply w i t h a l l a p p l i c a b l e 

r e g u l a t i o n s beyond our r e g u l a t i o n s as w e l l . I f they i n f l u e n c e 

what you do under your plan and create a change under your 

p l a n , then t h a t needs t o be i d e n t i f i e d i n the p l a n . I t may 

cause the pl a n t o be amended i n c e r t a i n cases. 

Q. Would you contemplate t h a t the D i v i s i o n would 

make as a c o n d i t i o n of approval of an E&D Plan t h a t the 

operator o b t a i n any r e q u i s i t e approvals from the SHPO? 
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A. Well, then you're making our approval contingent 

on t h e i r approval as you s t a t e d e a r l i e r . 

What we're s t a t i n g i s t h a t i f you have t o change your 

plan based upon issues w i t h t h a t other agency and those other 

r e g u l a t i o n s or ordinances, then i t may c o n s t i t u t e an amendment 

to the plan t h a t we have approved. And there's a process t o 

amend i t i n t h i s r e g u l a t i o n . 

Q. A l l r i g h t . Let's move on t o Subsection 10. This 

i s your p r o v i s i o n f o r exceptions. I s t h i s where an operator 

can come t o the D i v i s i o n i f he has -- he or she has -- an 

e x p i r i n g lease or a farmout and needs t o be able t o d r i l l i n 

the s h o r t term i n order t o preserve i t s p r o p e r t y r i g h t s ? 

A. Maybe I'm not understanding. These exceptions 

here are s p e c i f i c a l l y l i n k e d t o Subsection B of 10. I'm j u s t 

t r y i n g t o understand your question and how i t r e l a t e s t o t h a t . 

Because these are s p e c i f i c automatic c o n d i t i o n s t h a t are l i n k e d 

t o an APD t h a t would be submitted based upon an approved p l a n . 

Once again, I'm a b i t confused by the leap t h a t 

you're t a k i n g and I don't under what background t h e r e i s f o r 

t h a t question. 

Q. I f an operator has a lease of s h o r t d u r a t i o n , can 

he come t o the D i v i s i o n and get an exception t o the E&D Plan? 

A. Once again, 10 s p e c i f i e s these are proposed 

exceptions t o the requirement of Subsection 10. Subsection 10 

i s the APD process and the automatic c o n d i t i o n s , closed-loop 
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system, no o n s i t e d i s p o s a l s , l o g g i n g -- there's e i g h t of them. 

Only those e i g h t c o n d i t i o n s are allowed f o r exceptions. 

So once again, I'm confused by your question because 

you're asking s p e c i f i c a l l y about 10, p r o v i s i o n 10, which has 

nothing t o do w i t h what you're asking about. I guess t h a t ' s 

where I'm confused. 

Q. Let me ask i t t h i s way: What does an operator do 

i n the G a l i s t e o Basin and Santa Fe County i f he's f a c i n g lease 

e x p i r a t i o n i n the sh o r t term? What does he do? 

A. I don't know. Does he have an approved plan? 

Q. I f there's not s u f f i c i e n t time t o get an approved 

p l a n , what does he do? Can he get an exception? 

A. The r u l e s t a t e s you have t o have an approved plan 

f i r s t . Well, you have t o o b t a i n an approved p l a n . Let me 

c l a r i f y t h a t . 

Q. So the answer t o my question i s : There i s no 

p r o v i s i o n f o r exception i n order t o preserve a lease or 

farmout. 

A. I don't see any t h a t are proposed f o r the p l a n . 

Q. Okay. 

A. There's also an AOD process t h a t i s l i n k e d w i t h 

t h a t as w e l l . 

Q. Okay. Could you e x p l a i n t o us how the conversion 

of the order approving of an E&D Plan t o a s p e c i a l pool order 

works? Why are we doing t h a t ? 
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A. I t ' s a replacement. That's the term t h a t ' s used 

on a conversion. What we're doing i s -- you're asking why are 

we doing i t ? 

Q. Yes. 

A. Well, t h a t ' s a confusing q u e s t i o n . Maybe I can 

e x p l a i n , you know -- maybe I wasn't c l e a r of the purpose of the 

pl a n . 

The plan i s t o give us some type of confidence of the 

knowledge of the area t h a t we c u r r e n t l y don't have which has 

been expressed m u l t i p l e times here. Once we o b t a i n t h a t 

confidence and have some knowledge of t h a t area and see 

co n s i s t e n c i e s of p r o d u c t i o n , water, so f o r t h , then we can 

convert i t or replace t h a t plan w i t h a s p e c i a l pool order. 

Of course, f i v e years under the plan has t o occur f o r 

t h a t . The operator has t o s t i l l be i n compliance w i t h what I 

r e f e r t o as Rule 40, the enforcement r u l e and so f o r t h . There 

are c e r t a i n t h i n g s f o r c o n s i d e r a t i o n of t h a t . 

But the idea i s t h a t i f we can gain enough 

i n f o r m a t i o n t o have some l e v e l o f confidence of what we're 

doing i n t h a t area t o make c e r t a i n assumptions l i k e we do i n 

areas t h a t we c u r r e n t l y know i n the southeast and the northwest 

where there's a l o t of p r o d u c t i o n , a l o t of i n f o r m a t i o n , 

h i s t o r i c a l i n f o r m a t i o n , of p r o d u c t i o n and groundwater and so 

f o r t h , t h a t the replacement t o a s p e c i a l pool order should 

i d e a l l y take you out of the plan process. 
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Q. And would i t be the case t h a t a pool order would 

s u r v i v e the f i v e - y e a r l i f e of a plan approval? I s t h a t what 

you contemplate? 

A. I'm not understanding. You have t o have a plan 

f o r f i v e years t o even contemplate r e p l a c i n g i t w i t h a pool 

order. 

Q. And how long would the pool order l a s t ? I t ' s 

open-ended? 

A. I t ' s open-ended. I t f a l l s out of the plan 

process. 

Q. Do you a n t i c i p a t e t h a t the procedures t h a t the 

D i v i s i o n c u r r e n t l y f o l l o w s f o r pool nomenclature would apply t o 

the s p e c i a l pool orders? 

A. I would assume so. Now, the r e may be s p e c i f i c 

c o n d i t i o n s based upon the data t h a t we o b t a i n from the p l a n , 

i n f o r m a t i o n we o b t a i n from the p l a n , the, plan's implementation 

and the permits and the data we rec e i v e from the plan, t h a t may 

supplement and place s p e c i f i c c o n d i t i o n s when the pool order i s 

es t a b l i s h e d . 

Q. And the pool order would have a d e f i n e d 

geographic boundary as w e l l , c o r r e c t ? 

A. A b s o l u t e l y . 

Q. And would i t have a v e r t i c a l d e f i n i t i o n ? 

A. Yes, yes. 

Q. Based on what? 
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A. Base upon consistency i n the proposed operations 

under the o r i g i n a l E&D Plan. Based you know, l e t ' s say you 

propose t o put f i v e w e l l s i n and you enter i n t o the same 

formations i n a l l f i v e w e l l s ; groundwater seems t o be 

co n s i s t e n t across the s i t e . You're demonstrating t h a t there's 

consistency i n the area t h a t you're developing. That's what we 

would be basing t h a t on. 

Q. Would the p r o v i s i o n s of the s p e c i a l pool order 

apply t o undesignated p o r t i o n s of the pool w i t h i n a mil e of the 

pool boundaries? 

A. Could you rephrase t h a t question? I'm not sure 

i f I'm understanding, because you j u s t asked does i t apply t o 

defi n e d boundaries. And now you're asking i f i t a p p l i e s beyond 

a m i l e of t h a t boundary? 

Q. As i s the c u r r e n t process f o r the D i v i s i o n ' s 

pools under i t s nomenclature procedures. 

A. Well, t h a t ' s where t h i s i s d i f f e r e n t . And the 

reason why i s because you may have t o get an E&D Plan t o 

i n v e s t i g a t e t h a t area outside your pool order d e f i n e d area. 

That i s not p a r t of the pool order. So i t take an E&D Plan t o 

be i n i t i a t e d t o i n v e s t i g a t e t h a t area t o see i f i t i s p a r t --

i t could be replaced a f t e r f i v e years i n t o t h a t o r i g i n a l pool 

order -- because i t may not. 

What you found i n your o r i g i n a l pool order t h a t 

allowed us t o e s t a b l i s h t h a t may not be what i s w i t h i n a m i l e 
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of t h a t area. I t may not be the same. 

Q. For your E&D Plans, would you be w i l l i n g t o 

pro v i d e the Commission and the p a r t i e s here w i t h a template or 

an example of a complete E&D Plan t h a t the D i v i s i o n would f i n d 

acceptable? 

A. Well, t h a t ' s l i k e an impossible task. Each 

area -- basin -- i s d i f f e r e n t . They're going t o have 

s i t e - s p e c i f i c t h i n g s t o address. We're t a l k i n g about p l o t t i n g 

of farms, b u i l d i n g s , i n f r a s t r u c t u r e s , on a map. 

I'm s o r r y -- you go t o one s e c t i o n , you go over t o 

another s e c t i o n , i t ' s going t o be t o t a l l y d i f f e r e n t . You know, 

what you choose t o propose may not be a good template because 

someone else may propose something d i f f e r e n t . 

You know, i t ' s going t o be up t o the operator t o 

determine what they t h i n k i s s u f f i c i e n t t o support t h e i r p l a n . 

Q. I t h i n k you'd have t o admit t h a t the g u i d e l i n e s 

under the r u l e are somewhat vaguely s t a t e d , open-ended, subject 

t o i n t e r p r e t a t i o n as you have j u s t s a i d . Do you t h i n k i t would 

be h e l p f u l t o operators and the D i v i s i o n i n the a d m i n i s t r a t i o n 

of t h i s r u l e i f you were t o provide the D i v i s i o n and operators 

w i t h an example of what's acceptable t o the D i v i s i o n ? 

A. Well, once again, I know of no g u i d e l i n e s t h a t 

are based on t h i s r u l e , so I don't know what you're r e f e r r i n g 

t o t h e r e . I do know what the r u l e s t i p u l a t e s t h a t you have t o 

submit. So there are no g u i d e l i n e s t o i t , so I'm a b i t 
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confused on t h a t reference. 

But depending on the a v a i l a b i l i t y of the i n f o r m a t i o n 

t h a t ' s a v a i l a b l e f o r t h a t area, i t ' s going t o d i f f e r from s i t e 

t o s i t e . 

Q. Would you be w i l l i n g t o provide us w i t h an 

example of an E&D Plan t h a t i s focused on the Black 

F e r r e l l #001 well? Something t o compare? 

A. Well, once again, we're l o o k i n g at the p r o d u c t i o n 

area. We're l o o k i n g a t the proposed area under the plan which 

would i n c l u d e a l l r e l a t e d f a c i l i t i e s , access roads, so f o r t h , 

so t h a t ' s not a simple task. I t would be a huge tas k , a huge 

undertaking. 

And t o determine what's adequate -- once again, we 

have issues l i k e prevention, of waste, p r o t e c t i o n of c o r r e l a t i v e 

r i g h t s , so then we have t o know more about the surrounding 

leases t h a t are a v a i l a b l e or access t o those and the people who 

would be impacted based on the e x t r a c t i o n of t h a t p r o d u c t i v e 

area. 

Once again, t h a t would be the a p p l i c a n t ' s 

r e s p o n s i b i l i t y t o provide a l l t h a t . You're asking us t o do a 

pre-assessment f o r Tecton i s what you're asking us t o do, which 

I don't t h i n k i s a p p r o p r i a t e . Because once we set t h a t 

precedent, we're going t o be asked t o do t h i s f o r everyone. I 

j u s t don't q u i t e understand why we would do j u s t such a task. 

Q. For guidance t o operators, could you s e l e c t 
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another w e l l i n another l o c a t i o n i n the county and provide us 

w i t h a template f o r what you want? 

A. What I would do i s recommend t h a t people provide 

as much i n f o r m a t i o n up f r o n t as they can t o , you know, expedite 

the process. The less i n f o r m a t i o n you pr o v i d e , the more 

questions w i l l develop, meaning t h a t i f you can provide 

e v e r y t h i n g t h a t you t h i n k you can provid e on what you plan t o 

do and the s u p p o r t i n g documentation t o go w i t h i t -- such as i n 

the hydrogeologic r e p o r t -- then you're i n a b e t t e r place than 

doing a general assessment. You do y o u r s e l f no favors by 

mini m i z i n g the i n f o r m a t i o n i n your a p p l i c a t i o n . 

Q. Now, even though the proposed r u l e r e q u i r e s 

closed-loop d r i l l i n g , as I understand i t , you're also r e q u i r i n g 

operators now t o submit a f u l l s u i t e of i n f o r m a t i o n t h a t 

supports a C-144; i s t h a t r i g h t ? 

A. No. We d i d n ' t say t h a t . Because the C-144 — 

w e l l , l e t me answer t h i s -- w e l l , maybe I don't understand your 

questio n . Are you r e f e r r i n g t o the plan or the APD? 

Q. I n e i t h e r circumstance. 

A. Because there i s a d i s t i n c t i o n . 

Q. I n e i t h e r circumstance. 

A. For the APD, under Section 10, a b s o l u t e l y . For 

the p l a n , i n which you would have t o have the approved plan 

p r i o r i n order t o , you know, f o l l o w the c o n d i t i o n s placed or 

i d e n t i f i e d i n Section 10, maybe not. 
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There are c e r t a i n s i m i l a r i t i e s o f i n f o r m a t i o n t h a t 

can be u t i l i z e d i n p u t t i n g together your C-144 permit 

a p p l i c a t i o n under Part 17 t h a t you could u t i l i z e f o r t h a t 

purpose, but i s i t e x a c t l y the same? I s i t comprehensive? No, 

i t ' s not. 

Q. So an operator using closed-loop d r i l l i n g i s not 

p e r m i t t e d t o submit a C-144 CLEZ form w i t h i t s APD? 

A. I d i d n ' t say t h a t . That's why I asked -- you 

sa i d f o r the plan and the APD. 

Q. For the APD. 

A. I was making a d i s t i n c t i o n between the two. When 

we t a l k e d about the APD, I sa i d a b s o l u t e l y . They could use the 

C-144 CLEZ or they could use a C-144. 

Q. Okay. Does the r u l e address what the operator i s 

expected t o do f o r waste disposal? 

A. Well, they're r e q u i r e d i n the a p p l i c a t i o n t o 

address i t or propose a pl a n . Under B(7) of 9 -- make sure I 

got the r i g h t reference here -- and I b e l i e v e i t ' s D -- i t says 

"addressing waste d u r i n g the d r i l l i n g and p r o d u c t i o n process." 

So i t includes d r i l l i n g and p r o d u c t i o n . 

Q. I s i t p o s s i b l e t o o b t a i n D i v i s i o n approval f o r a 

surface waste management f a c i l i t y w i t h i n Santa Fe County i n 

view of t h i s proposed ru l e ? 

A. What do you mean by approval? A permit? 

Q. Yes. 
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A. You would have t o apply f o r a permit under 

Part 36. That's where you o b t a i n surface waste management 

f a c i l i t i e s . 

Q. So t h a t ' s p o s s i b l e t o do i n Santa Fe County; i s 

t h a t r i g h t ? 

A. I don't know. I t would depend on where you 

propose i t . You could apply, a b s o l u t e l y . 

Q. But the proposed r u l e wouldn't p r o h i b i t anyone 

from making a p p l i c a t i o n f o r a d i s p o s a l f a c i l i t y ? 

A. No. The issue w i t h t h a t i s i f you propose i t 

where i t may c o n f l i c t w i t h the p r o v i s i o n of Part 36. 

Q. I f a s i t e were t o q u a l i f y f o r a permit f o r 

d i s p o s a l under Rule 36 -- I can't keep up w i t h my c u r r e n t r u l e 

v e r s i o n s anymore -- what's the reason f o r p r o h i b i t i n g o n s i t e 

b u r i a l of waste on a w e l l - b y - w e l l basis? 

A. Could you s t a t e the quest i o n again? Because 

we're t a l k i n g about the implementation of two separate r u l e s . 

Q. I understand. 

A. Can you c l a r i f y ? 

Q. I f someone can o b t a i n a perm i t f o r a s o l i d waste 

d i s p o s a l f a c i l i t y w i t h i n Santa Fe County, i s th e r e any reason 

why he couldn't also o b t a i n approval f o r o n s i t e d i s p o s a l of 

d r i l l i n g waste? 

A. Well, there's two d i f f e r e n t assessments. To 

ob t a i n a permit f o r a Part 36 f a c i l i t y , t h e r e are s i t e - s p e c i f i c 
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c o n d i t i o n s t h a t must be assessed or demonstrated t o o b t a i n t h a t 

p e r m i t . Now you're saying t h a t since you can get i n one place, 

you can get i t throughout the whole e n t i r e county. That's a 

huge leap of assumption on t h a t . 

We don't know what the c o n d i t i o n s are where you're 

proposing o n s i t e b u r i a l . I would not, you know, make t h a t 

assumption f o r the whole county or the b a s i n . 

Q. Let's see i f we can walk through the t i m i n g f o r 

the review and approval process. I f you look a t proposed 

Rule 9 (G), the D i v i s i o n has 60 days t o determine i f an 

a p p l i c a t i o n i s a d m i n i s t r a t i v e l y complete; i s t h a t r i g h t ? 

A. That's the language t h a t ' s provided, yeah, and 

t h a t ' s 60 days from r e c e i v i n g the a p p l i c a t i o n . 

Q. I f the D i v i s i o n doesn't make a d e t e r m i n a t i o n 

w i t h i n 60 days, what happens? 

A. The r u l e doesn't s t a t e anything on t h a t . You 

know, I'm t r y i n g t o put i t p o l i t e l y here -- you know, 

p e r s o n a l l y , I don't l i k e the s p e c i f i e d t i m e l i n e s because i n 

t h i s p r o v i s i o n , there's two t i m e l i n e s f o r review: One would be 

the i n i t i a l review and the other would be the second review i f 

there's d e f i c i e n c i e s . 

I f an operator were t o submit an a p p l i c a t i o n t h a t 

only p r o v i d e d the name and l o c a t i o n and no maps, no plans, and 

we were t o review i t , we have 60 days t o review i t t o determine 

i f t here's any d e f i c i e n c i e s . Then i n t h e i r second s u b m i t t a l , 
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based upon addressing these d e f i c i e n c i e s , we would only be 

allowed 30 days t o review the comprehensive a p p l i c a t i o n . 

So p e r s o n a l l y , I don't l i k e the t i m e l i n e s , because 

those -- I had t o say i t -- those are r e a l i t i e s of a p p l i c a t i o n s 

and s u b m i t t a l s . A l o t of people do not wish t o provide 

e v e r y t h i n g t h a t ' s r e q u i r e d and then the a p p l i c a t i o n e i t h e r 

doubles, t r i p l e s or quadruples i n s i z e i n the second s u b m i t t a l , 

and t h i s time we have h a l f the time t o make t h a t assessment. 

Q. A l l r i g h t . Presuming there's a d e t e r m i n a t i o n of 

a d m i n i s t r a t i v e completeness, then what happens next? Under 

Rule 9(F) the D i v i s i o n has a separate process f o r the approval 

of the proposed l e g a l n o t i c e . I s t h a t how i t works? 

A. Well, the l e g a l n o t i c e , i f you look back i n t o 

B -- and I b e l i e v e i t ' s (B) (11), i t ' s p a r t of the a p p l i c a t i o n . 

So the idea here i s t h a t i s the i n f o r m a t i o n t h a t ' s r e q u i r e d i n 

the l e g a l n o t i c e under (F), does i t c o i n c i d e w i t h the plan? 

I s the i n f o r m a t i o n such as the operator's name, 

address, telephone number, the same as i t i s i n the plan? I s 

the l e g a l d e s c r i p t i o n , the area as i d e n t i f i e d , match the plan? 

That's, you know -- and so on. Does the summary of what's i n 

the a p p l i c a t i o n match the plan? 

Q. A l l r i g h t . 

A. So when you review the a p p l i c a t i o n , the n o t i c e i s 

p a r t of the a p p l i c a t i o n ; thus, when you determine i t i s admin 

complete, you should also determine i f t h a t n o t i c e i s adequate. 
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Q. So from t h a t p o i n t i n time under Rule 9(H), the 

operator would then have 20 days t o p u b l i s h and m a i l n o t i c e ; i s 

t h a t r i g h t ? 

A. Or e-mail, yes. There's t h r e e d i f f e r e n t methods 

addressing v a r i o u s d i f f e r e n t p a r t i e s . 

Q. Well, do you get t o choose, or must you do a l l of 

them? 

A. I do not see an "or" statement here t h a t makes i t 

o p t i o n a l . Of 1 through 3, they a l l apply under (H). 

Q. And then i f you look a t Rule 9 ( 1 ) , Subparagraph 

1, a f t e r n o t i c e goes out, the D i v i s i o n sets the a p p l i c a t i o n f o r 

hearing no sooner than 60 days a f t e r s e r v i c e . 

F i r s t l e t me ask you -- I'm s o r r y -- under your 

proposed amendment, i t says, "operator serves" now. So how 

does t h a t work? Does the operator come back t o you and 

e s t a b l i s h t h a t s e r v i c e has been accomplished and the hearing i s 

set w i t h i n 60 days? 

A. Well, l e t ' s go back and t r y t o assess how these 

n o t i c e s are a p p l i e d . There's the n o t i c e p r o v i s i o n s i n c l u d i n g 

the hearing n o t i c e p r o v i s i o n addressing i n i t i a l a p p l i c a t i o n , 

renewals, amendments, and replacements w i t h s p e c i a l hearing 

orders, so they'r e designed t o address a l l scenarios based on 

t h e i r a p p l i c a t i o n . 

So l e t ' s say you're doing an i n i t i a l a p p l i c a t i o n , an 

E&D Plan a p p l i c a t i o n ; as the r u l e s t a t e s , a l l of those go t o 
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hearing. So w i t h t h a t p u b l i c n o t i c e , we would make sure t h a t 

p u b l i c n o t i c e i s designed f o r a hearing. 

I f you're doing an amendment or a renewal, i t may not 

go t o hearing; t h e r e f o r e , you would have t o serve the p u b l i c 

n o t i c e . But i f i t does, you may have t o submit a second n o t i c e 

i n order t o make t h a t -- t o address t h a t . So i t ' s w r i t t e n t o 

address a l l the d i f f e r e n t scenarios and the t h i n g s t h a t you can 

do up under t h i s p r o v i s i o n . 

Q. Under the c u r r e n t r u l e s , a p p l i c a t i o n s go t o 

hearing w i t h i n 30 days. What's the need f o r 60 days? 

A. Well, the goal here i s t o o b t a i n p u b l i c comment. 

Other r e g u l a t i o n s w i t h other State agencies r e q u i r e -- a l o t of 

them r e q u i r e a n o t i c e of f i l i n g up f r o n t t o rece i v e those 

comments. 

Here, we're r e q u i r i n g a time t h a t we decide t h a t ' s 

i t ' s a d m i n i s t r a t i v e l y complete t h a t you can go t o hearing. So 

they only have a small window, so t o speak, of being n o t i f i e d 

i n t h a t case, e s p e c i a l l y w i t h an i n i t i a l a p p l i c a t i o n . I t would 

be one n o t i c e . So w i t h t h i s , we're a l l o w i n g 60 days t o receive 

these comments. This would also a l l o w ample time f o r the State 

H i s t o r i c P r e s e r v a t i o n O f f i c e r t o spend some time t o assess the 

i n f o r m a t i o n t h a t we pro v i d e d t o them through the a p p l i c a t i o n 

process of the a p p l i c a n t . I t ' s my understanding they have 

30 days t o make t h a t assessment. So t h i s gives them enough 

time i f they need t o b r i n g up t h i n g s t h a t may impact the p l a n . 
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Q. I t has I'm s o r r y . Were you f i n i s h e d ? 

A. Well, yeah. That's f i n e . 

Q. And as w r i t t e n under 9 ( 1 ) ( 1 ) , the D i v i s i o n set 

the matter f o r hearing more than 60 days a f t e r n o t i c e of issue-

i s t h a t r i g h t ? 

A. I t says, "Pu b l i c hearing should be set no sooner 

than 60 days a f t e r the operator serves p u b l i c n o t i c e . " 

Q. Would you be agreeable t o changing t h a t w i t h i n --

to say w i t h i n 60 days a f t e r n otice? 

A. That would be the opposite of what's being 

proposed. I'm a b i t confused on t h a t , c o n t r a r y t o the c u r r e n t 

language. 

Q. Right. I'm understanding -- I want t o have an 

understanding of the t i m e l i n e i n v o l v e d from i n i t i a l a p p l i c a t i o n 

t o the D i v i s i o n ' s d e t e r m i n a t i o n of a d m i n i s t r a t i v e completeness 

t o n o t i c e t o the s e t t i n g of a hearing. We have a d d i t i o n a l time 

f o r h earing i t s e l f . We have a d d i t i o n a l time f o r the D i v i s i o n 

i t s e l f t o issue an order pursuant t o the hearing. 

A. Well, you've got t o look at the whole p r o v i s i o n 

here, so I'm a b i t confused. The idea here i s t h a t you have a 

p u b l i c n o t i c e component, and then you have a hearing n o t i c e 

component. The hearing n o t i c e has t o be at l e a s t 30 days p r i o r 

t o the hearing. So i f you make i t w i t h i n -- you may create a 

c o n f l i c t i f you d i d i t w i t h i n 15 days of hearing; you wouldn't 

be able t o s a t i s f y the 30 days p r i o r t o the hearing date. 
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Q. I s i t f a i r t o say we're l o o k i n g at l e a s t 180 days 

from i n i t i a l a p p l i c a t i o n t o issuance of f i n a l order? Do you 

agree? 

A. 180 days. Based on -- I'm ki n d of confused. 

Depending on the complexity of the i n i t i a l a p p l i c a t i o n , there's 

a 60-day window. I f i t ' s s u f f i c i e n t , t h a t would be a delay 

created by the operator by not addressing what should be i n the 

a p p l i c a t i o n , so t h a t would add an a d d i t i o n a l 30 days, p o s s i b l y . 

And then you have 60 days p r i o r t o -- or no sooner 

than 60 days -- f o r the p u b l i c n o t i c e , and then the 30-day 

window. So i f the a p p l i c a n t p r o v i d e d what they should have up 

f r o n t , I don't q u i t e see the 180 days. 

Q. Let me ask you about Rule 10. I f I understand 

c o r r e c t l y , an operator may not submit an APD f o r approval i n an 

E&D area u n t i l t h a t E&D Plan i t s e l f i s approved; i s t h a t r i g h t ? 

A. Well, i f you look at the language of (A), i t says 

an a p p l i c a t i o n f o r a permit t o d r i l l , r e - e n t e r or deepen a w e l l 

t h a t r e q u i r e s an E x p l o r a t i o n and Development Plan pursuant t o 9 

must i n c l u d e these t h i n g s . 

That's what the language s t a t e s . 

Q. Can an operator submit an APD and E&D Plan f o r 

approval simultaneously or no? 

A. There could be a p o s s i b i l i t y , but the problem 

t h a t you run i n t o i s what i f you propose an exception t o the 

c o n d i t i o n s , and through your exception, you cannot o b t a i n the 
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p e r m i t . T h e r e a f t e r , the permit t h a t you o b t a i n would be 

d i f f e r e n t than what you proposed i n the p l a n which means what 

you're proposing i s not what you foresee. So then you've got 

c o n f l i c t i n g problems w i t h t h a t . 

So once again, you've created a delay f o r your 

process of g e t t i n g your approved p l a n . 

Q. I understand what you're saying. I t i s p o s s i b l e 

to submit both an APD and an E&D Plan simultaneously, c o r r e c t ? 

A. You could. I t probably wouldn't be recommended. 

MR. HALL: Should we plow ahead, Mr. Chairman? 

CHAIRMAN FESMIRE: Mr. Jones, you're not a v a i l a b l e 

next Thursday, r i g h t ? 

THE WITNESS: No. I'm going t o be i n Georgia or 

North C a r o l i n a . 

CHAIRMAN FESMIRE: Mr. H a l l , I t h i n k plowing i s our 

only a l t e r n a t i v e . 

MR. HALL: Thank you, Mr. Chairman. 

Q. (By Mr. H a l l ) : Mr. Jones, do you agree t h a t 

p r e d i c t a b i l i t y and r e l i a b i l i t y and u n i f o r m i t y i n the D i v i s i o n ' s 

r u l e s b e n e f i t both the D i v i s i o n ' s a d m i n i s t r a t i o n of i t s r u l e s 

and operators' a p p l i c a t i o n s under those r u l e s ? 

A. Can you say t h a t again and make I'm understanding 

a l l the c o n d i t i o n s you placed on t h a t answer? 

Q. Do you t h i n k the D i v i s i o n ' s r u l e s ought t o be 

co n s i s t e n t and p r e d i c t a b l e ? 
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A. P r e d i c t a b l e on what basis and c o n s i s t e n t -- I 

mean, we already have t o have -- you've already mentioned the 

Otero Mesa s p e c i a l pool p r o v i s i o n . To me, we've already 

e s t a b l i s h e d t h a t t h a t cannot be done. 

Consistent? Each r u l e addresses s i t e - s p e c i f i c 

c o n d i t i o n s -- or most of them do, e s p e c i a l l y Part 17 and Part 

36 -- so consistency of a p p l i c a t i o n of those r u l e s or 

implementation of those r u l e s would be assessed on a 

case-by-case basis of what you're proposing and where you're 

proposing i t and the c o n s i d e r a t i o n s t h a t you have t o apply t o 

i t . 

So I -- you know, can we be c o n s i s t e n t i n our r u l e s 

and make the same d e t e r m i n a t i o n Statewide based upon one 

a p p l i c a t i o n ? A b s o l u t e l y not. That makes no sense. 

Q. So the answer t o my questi o n i s no? 

A. I guess I'm showing t h a t we do not have a h i s t o r y 

i n our rule-making t o show t h a t i t can be done. We do have 

s p e c i a l r u l e s . 

Q. As I understand, the i n t e n t of the r u l e i s t h a t 

i t apply t o a l l lands w i t h i n the G a l i s t e o Basin and Santa Fe 

County and the other two counties, i n c l u d i n g fee, f e d e r a l , 

State, t r i b a l ; i s t h a t c o r r e c t ? 

A. Fee, f e d e r a l , State should apply t o p r i v a t e as 

w e l l . 

Q. That's fee. 
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A. Okay, yes. 

Q. I n the course of d r a f t i n g the proposed r u l e , d i d 

you take i n t o c o n s i d e r a t i o n what the BLM and the Forest Service 

c u r r e n t l y r e q u i r e under Onshore Order No. 1? 

A. I d i d n ' t d r a f t the r u l e . I made recommended 

m o d i f i c a t i o n s t o the r u l e , so as you have proposed the 

ques t i o n , I wouldn't be able t o answer t h a t . I wasn't p a r t y t o 

t h a t . 

Q. Did the D i v i s i o n take i n t o c o n s i d e r a t i o n the 

requirements --

A. Once again, I was not i n v o l v e d i n the d r a f t i n g of 

the r u l e s , so I was not p a r t y t o those conversations. I 

wouldn't be able t o answer t h a t . 

Q. Do you know i f the D i v i s i o n took i n t o 

c o n s i d e r a t i o n what the BLM and Forest Service r e q u i r e s --

A. I --

Q. Just a minute. Let me f i n i s h my question . 

A. Okay. 

Q. We'll get t h i s out. Do you know i f the D i v i s i o n 

took i n t o c o n s i d e r a t i o n the BLM Forest Service requirements f o r 

s u b m i t t i n g APDs and d r i l l i n g plans under Onshore Order No. 1? 

A. Once, again, what was discussed i n the d r a f t i n g 

of the r u l e I was not p a r t y o f . I do not know what they 

considered i n t h a t process. I was not p a r t y of i t . 

Q. Do you --
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A. I was not p a r t y o f i t . I had heard n o t h i n g 

a f t e r w a r d s , so I cannot answer your questio n . E i t h e r way you 

propose i t , I cannot answer i t . 

Q. Okay. Do you know what Onshore Order No. 1 i s ? 

A. You know, I have looked at i t . I skimmed through 

i t a long time ago, and I don't remember any s p e c i f i c s about 

i t . 

MR. HALL: Okay. No f u r t h e r questions, Mr. Chairman. 

CHAIRMAN FESMIRE: Ms. Foster? 

CROSS-EXAMINATION 

BY MS. FOSTER: 

Q. Mr. Jones, you s t a t e d t h a t you d i d n ' t b e l i e v e 

t h a t you could have one r u l e f o r the e n t i r e State or 

o n e - s i z e - f i t s - a l l . I'm t a k i n g you back a year ago. Do you 

remember t e s t i f y i n g i n the P i t Rule? 

A. A b s o l u t e l y . 

Q. Okay. Do you remember -- I t h i n k you were on the 

stand f o r two days at l e a s t , i f I remember c o r r e c t l y . 

A. 20 hours. 

Q. Okay. And we came out w i t h a p r e t t y l e n g t h y r u l e 

on the P i t Rule t h a t d i d cover the e n t i r e State, c o r r e c t ? 

A. Yes. 

Q. Okay. So what has changed between December of 

2007 t o December of 2008 and now you're making a statement t h a t 

the OCD cannot be c o n s i s t e n t or p r e d i c t a b l e i n t h e i r r ules? 
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A. Well, I t h i n k you took a small -- you took 

something out of context i n what I s t a t e d . 

Q. Okay. 

A. What I t r i e d t o make c l e a r i s t h a t we have a 

h i s t o r y of making s p e c i a l r u l e s ; t h e r e f o r e , I would not make a 

blan k e t statement t h a t we can make e v e r y t h i n g f i t . And the 

reason I say t h a t i s because we already have the Otero Mesa 

r u l e s i n place. So we do have s p e c i a l r u l e s t h a t apply t o 

those areas. So, you know --

Q. Okay. I b e l i e v e t h a t Rule 21, which i s the one 

t h a t a p p l i e s t o Otero Mesa -- i t might have been renumbered --

but t h a t was p a r t of the P i t Rule proceeding l a s t year. Do you 

remember th a t ? 

A. I t was, but my understanding i s t h a t t h a t r u l e i s 

s t i l l i n place; i s i t not? 

Q. Well, there were some changes made as a r e s u l t of 

the p i t hearings. 

A. But t h a t r u l e i s s t i l l i n place. That s p e c i a l 

p o o l i n g r u l e i s s t i l l i n place. 

Q. Okay. And i s t h a t area very w e l l developed? 

A. I don't know much about t h a t area. Once again, I 

s t a t e d t h a t e a r l i e r . 

Q. You s t a t e d e a r l i e r as w e l l t h a t your biggest 

concern w i t h o p e r a t i n g i n Santa Fe County and the G a l i s t e o 

Basin was t h a t you d i d n ' t have adequate i n f o r m a t i o n and you 
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wanted t o go through t h i s process t o get more i n f o r m a t i o n on 

the geology and hydrology, et cetera? 

A. I t h i n k I s t a t e d t h a t other p a r t i e s have 

expressed or confirmed t h a t . 

Q. Okay. Well, you're the one t h a t ' s t e s t i f y i n g . 

I'm not asking you to read i n t o o t her people's minds. 

What, i n your mind, i s the reason f o r a l l these 

a d d i t i o n a l p r o v i s i o n s i n t h i s r u l e , then? 

A. Once again, I s t a t e d t h a t we are proposing t h i s 

t o o b t a i n data so we can f i n d out what i s present i n these 

areas t h a t we have no knowledge o f . 

There i s also s u p p o r t i n g documentation from the U.S. 

Congress t h a t t h e r e are h i s t o r i c a l s i t e s i n which, as a State 

agency, we have a r e s p o n s i b i l i t y under the C u l t u r a l P r o p e r t i e s 

Act t o n o t i f y the State H i s t o r i c P r e s e r v a t i o n O f f i c e f o r them 

to do t h e i r assessment on t h a t based upon the undertaking under 

t h e i r r e g u l a t i o n s . 

Q. Okay. I'm g l a d you brought t h a t up. You're 

t a l k i n g about P u b l i c Law 108-208, c o r r e c t , E x h i b i t 23, the 

Gali s t e o Basin A r c h e o l o g i c a l S i t e s P r o t e c t i o n Act? 

A. Yes. That's the one of the t h i n g s I mentioned, 

yes . 

Q. I n t h i s document, which i s s i x pages, i s there 

any a r c h e o l o g i c a l or g e o l o g i c a l f i n d s or documentation or 

science i n t h i s document? 
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A. I don't know what created or the development of 

t h i s document. I was not p a r t y of the proceedings t h a t 

i n f l u e n c e d Congress i n t h e i r d e c i s i o n , but I would hope t h a t 

they would have science behind i t i n order t o make t h i s 

d e c i s i o n i n c r e a t i n g the a c t . 

Q. I would agree. I would hope t h a t a r e g u l a t o r y 

a u t h o r i t y would have science behind i t before they would change 

a r u l e . I agree. I agree w i t h t h a t statement. 

Now, l o o k i n g at page 4, does t h i s a c t -- how long i s 

t h i s act supposed t o take place -- e x i s t ? 

A. I t ' s on page 4. 

Q. On page 4 i n the middle of paragraph, i t t a l k s 

about management plan? 

A. Well, I ' d l i k e t o go back t o --

MS. FOSTER: Please, i f I could ask the witness t o 

d i r e c t l y answer the que s t i o n . 

CHAIRMAN FESMIRE: I t h i n k he was s t a r t i n g t o answer 

i t . 

THE WITNESS: Yeah. 

MS. FOSTER: Well, he's going back t o another 

p o r t i o n . I'm d i r e c t i n g him s p e c i f i c a l l y t o t h i s page, 

Commissioner. I would l i k e t o get out of here --

THE WITNESS: Yeah. 

MS. FOSTER: — and I would l i k e t o ask the 

witness -- I'm asking him some p r e t t y simple questions here and 
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he could r e a l l y answer them yes or no. 

CHAIRMAN FESMIRE: Mr. Jones, please answer the 

question. I f you need t o go somewhere else i n the document t o 

answer i t , you may. 

THE WITNESS: Well, i t ' s based on p r i o r comments 

provided by SHPO themselves, Ms. S l i c k , s a i d t h a t they -- based 

upon --

MS. FOSTER: Mr. Commissioner, I would o b j e c t . We're 

t a l k i n g about the f e d e r a l P u b l i c Law, and t h a t ' s what I would 

l i k e t o t a l k t o him about. 

THE WITNESS: I w i l l be t a l k i n g about t h a t i f you l e t 

me b r i n g the basis of my answer, though. And the basis i s --

MS. FOSTER: And the question i s a very simple one. 

Does he understand how long the Pub l i c Law i s t o be i n e f f e c t ? 

CHAIRMAN FESMIRE: Ms. Foster, i f he answers i t i n a 

manner t h a t i s o b j e c t i o n a b l e , you may o b j e c t . Let him answer 

the ques t i o n . 

MS. FOSTER: Okay. 

THE WITNESS: My understanding from Ms. S l i c k ' s 

response i s t h a t they adopted the r e g i s t r a t i o n of these areas 

under State law, under the State r e g i s t r a t i o n . So what you're 

t r y i n g t o get at saying when does t h i s end -- the question i s : 

When does i t end w i t h the State? Because now i t ' s under State 

j u r i s d i c t i o n as w e l l . 

Q. (By Ms. F o s t e r ) : Well you're c i t i n g t o the 
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f e d e r a l law. You c i t e d t o i t a couple of times i n your 

testimony as the reason f o r why we are having a s p e c i a l pool 

r u l e i n Santa Fe County. I t h i n k you even used the words t h a t 

the p u b l i c law was evidence of science i n your mind, okay? 

So I'm asking you i n t h i s document, the f e d e r a l law 

which you are r e l y i n g upon, where i s the science? 

A. Where i s the science? I assume -- and I have t o 

only assume -- because once again --

Q. I f you're assuming, t h a t means t h a t you don't 

know. 

A. Well, they've i d e n t i f i e d 25 s i t e s and i d e n t i f i e d 

the acreages associated w i t h the s i t e s . 

Q. But you don't know the basis of t h e i r s i t i n g --

A. They do not s t a t e t h i s i n t h i s a c t . 

Q. Okay. Thank you. Now, l o o k i n g at p r o v i s i o n --

on page 4, i t s t a t e s t h a t w i t h i n t h r e e complete f i s c a l years 

a f t e r the date funds are a v a i l a b l e , the se c r e t a r y s h a l l prepare 

and t r a n s m i t t o the Committee on Energy a r e p o r t , b a s i c a l l y . 

So t h i s s t a t e s t h a t t h i s a ct i s only i n e f f e c t f o r 

t h r e e . 

MS. MACQUESTEN: I o b j e c t . That m i s c h a r a c t e r i z e s the 

language i n t h i s r u l e . 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: Yes, s i r . 

CHAIRMAN FESMIRE: I t h i n k she's got a p r e t t y good 
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p o i n t . Do you have a response? 

MS. FOSTER: Well, my response i s I ' d l i k e t o have 

him respond. 

MS. MACQUESTEN: He cannot give a l e g a l conclusion 

i n t e r p r e t i n g a f e d e r a l law, and the law speaks f o r i t s e l f . 

MS. FOSTER: Well he had no problem — 

CHAIRMAN FESMIRE: Ms. Foster, I ' l l s u s t a i n the 

o b j e c t i o n . Go ahead, please. 

MS. FOSTER: Okay. 

Q. (By Ms. F o s t e r ) : Do you know i f the feds have 

received funding i n order t o apply t h i s law? 

A. I do not. 

Q. And do you know when t h i s law was a c t u a l l y signed 

and when t h i s was a c t u a l l y convened? 

A. I thought i t was i n 2004, March 19th. 

Q. Okay. And what year are we i n now, today? Do 

you know the date? Let me help you. 

CHAIRMAN FESMIRE: Ms. Foster, l e t ' s not do t h a t . 

MS. FOSTER: Well, i t ' s the end of the day, Judge, 

and I'm very f r u s t r a t e d w i t h t h i s witness because he's not 

answering very simple questions, okay. He could have given me 

a f i v e - m i n u t e d i a t r i b e on what day i t was. 

CHAIRMAN FESMIRE: Ms. Foster, i f h i s responses are 

nonresponsive, you can o b j e c t , and w e ' l l decide then. There's 

no need t o get s a r c a s t i c . Do you have any more questions of 
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t h i s witness? 

MS. FOSTER: I do. I have about two hours' worth. 

Thank you. 

Q. (By Ms. F o s t e r ) : Okay. Mr. Jones, l o o k i n g at 

your proposed r u l e , Rule 9, Subsection ( B ) ( 5 ) ( a ) , you're 

requesting i n f o r m a t i o n on what the State, f e d e r a l , p r i v a t e , 

t r i b a l surface ownership and the name of the p r o p e r t y owner at 

the time of the a p p l i c a t i o n . 

A. Yes. 

Q. From a simple l e g a l p e r s p e c t i v e , which p r o p e r t y 

owners are you t a l k i n g about and where i s the operator supposed 

to get t h a t i n f o r m a t i o n ? 

A. Once again, i t s t a t e s t h a t the p r o p e r t y owner at 

the time of a p p l i c a t i o n , t h i s could be e a s i l y obtained from the 

pr o p e r t y appraiser's o f f i c e . 

Q. Okay. But t h a t i n f o r m a t i o n could be d i f f e r e n t 

than the county c l e r k ' s o f f i c e or the tax assessor's o f f i c e , as 

you are aware, okay? 

So are we expected t o n o t i f y a l l the p o t e n t i a l 

p r o p e r t y owners, f o r example, i f i t ' s a p r o p e r t y or a mineral 

e s t a t e t h a t ' s been s p l i t many times w i t h i n the family? 

A. I b e l i e v e i t s t i p u l a t e s t h a t i t has t o be the 

pro p e r t y owner. 

Q. And who i s t h a t , i s what I'm asking. 

A. I t would be the person owning the surface, the 
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p r o p e r t y . 

Q. So i t would be a l l members who have some s o r t of 

l e g a l c l a i m t o the minerals or the surface i n t h i s case -- i n 

t h i s instance? 

A. I t ' s the p r o p e r t y owner. 

Q. I can read, too. What do you mean by p r o p e r t y 

owners, i s what I'm asking you. 

A. Well, these are t h i n g s t h a t w i l l be i l l u s t r a t e d 

on the map, so these are ownership boundaries r e l a t e d t o t h a t . 

Since we are ap p l y i n g the a p p l i c a t i o n of determining t h a t t h i s 

i s p r o t e c t i o n of c o r r e l a t i v e r i g h t s , i t could i n c l u d e those 

m i n e r a l r i g h t owners. 

Q. Every s i n g l e one of them. Now, l e t ' s t a l k about 

the land g r a n t . Are you f a m i l i a r w i t h the term land grant? I 

know you're not an a t t o r n e y . Are you f a m i l i a r w i t h i t ? 

A. Yes, yes. 

Q. Okay. And what happens i n t h a t instance? Do you 

have t o n o t i f y a l l the p o t e n t i a l f a m i l y members.who might have 

a l e g a l r i g h t t o a p o t e n t i a l p a r t of a land grant who might be 

p a r t of t h i s development area? 

A. I t seems t o be. 

Q. Okay. Moving on t o Subsection E --

CHAIRMAN FESMIRE: Ms. Foster, why don't we — t h i s 

would be a good place t o break. 

What we're going t o do i s we're going t o take p u b l i c 
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comment. We're going t o -- the Commission has some other 

business they have t o address, and then we're going t o adjourn. 

We're going t o reconvene next Thursday, the 18th, i n 

t h i s room f o r t h i s case at e i g h t o'clock i n the morning. 

Mr. Jones w i l l not be a v a i l a b l e . What we w i l l do i s take h i s 

schedule and w e ' l l discuss next time --

Yes, ma'am? 

MS. MACQUESTEN: I have something t h a t might help 

w i t h the scheduling. 

CHAIRMAN FESMIRE: Yes, ma'am. 

MS. MACQUESTEN: A l o t of the questions t h a t we heard 

already and t h a t we're hearing now go t o some of the p r o v i s i o n s 

i n the proposed r u l e t h a t are going t o be addressed by other 

witnesses, and t h a t should have been c l e a r t o everyone because 

we made t h a t c l e a r i n our pre-h e a r i n g statement, i n the 

p r e - f i l e d w r i t t e n testimony of those witnesses, i n my opening 

statement and i n my d i r e c t examination of Mr. Jones. 

So everyone should be aware t h a t he i s here t o 

t e s t i f y as t o the s t r u c t u r e of the r u l e , but t h a t we have 

a d d i t i o n a l witnesses t o go through 1 through 8 of Subsection B, 

and we have a d d i t i o n a l witnesses on Section 10 f o r B(3) -- I'm 

sor r y -- f o r e v e r y t h i n g except the two p r o v i s i o n s t h a t 

Mr. Jones addressed i n Subsection B of Section 10. 

CHAIRMAN FESMIRE: Okay. Ms. MacQuesten, I t h i n k 

t h a t ' s r e l e v a n t . We'll go through those witnesses, and w e ' l l 
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allow Ms. Foster a chance t o f i n i s h her cross-examination when 

Mr. Jones i s a v a i l a b l e . I b e l i e v e the Commissioners have some 

questions too, and t h e y ' l l ask him those questions at t h a t 

time, okay? 

So, i s t h a t acceptable t o everybody, t o a l l the 

attorneys? Okay. 

With t h a t , we w i l l continue Case No. 14255 -- as you 

were. Before we do t h a t , l e t ' s f i n i s h the p u b l i c comments. I s 

ther e anybody here who would l i k e t o make a p u b l i c comment on 

the record? 

Okay. Ma'am? You were f i r s t . Why don't you s t a r t . 

You have the o p t i o n of making a comment, e i t h e r a p u b l i c 

statement or being sworn and making testimony on the record, i n 

which case, you can be cross-examined. 

MS. VAUGHN: I ' d l i k e t o make a statement. 

CHAIRMAN FESMIRE: Why don't you make a statement. 

S t a r t w i t h your name, please. 

MS. VAUGHN: My name i s Louise Vaughn, and I'm a 

re s i d e n t of the G a l i s t e o Basin. I f e e l the a t t o r n e y s f o r o i l 

and gas c h a f i n g against these r e g u l a t i o n s . And I j u s t want t o 

say t h a t I so appre c i a t e OCD and your care f o r us and f o r our 

environment and our h e a l t h . 

We have seen i n our n a t i o n a l debacle of a f i n a n c i a l 

system what no r e g u l a t i o n can do. I t ' s horrendous. And we are 

very concerned, people who l i v e i n the G a l i s t e o Basin, about 
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what o i l and gas d r i l l i n g or e x p l o r i n g or producing could do t o 

us . 

So we have very l i t t l e p r o t e c t i o n s as surface owners. 

In my o p i n i o n , t h a t law i s absurd, but i t i s the c u r r e n t law, 

and I r e a l l y a p p r e c i a t e OCD's care and patience w i t h a l l these 

hearings and w i t h r e a l l y t r y i n g t o set up some p r o t e c t i o n f o r 

our environment, f o r our w i l d l i f e , f o r our c u l t u r a l h e r i t a g e 

and f o r our h e a l t h , and I j u s t want t o thank you a l l . 

CHAIRMAN FESMIRE: Thank you, Ms. Vaughn. 

There were s e v e r a l other people who r a i s e d t h e i r 

hands. Rachel? 

MS. JANKOWITZ: My name i s Rachel Jankowitz. I'm 

employed as a h a b i t a t s p e c i a l i s t i n the Conservation Services 

D i v i s i o n of the New Mexico Department of Game and Fish. The 

Department of Game and Fish was one of the a d m i n i s t r a t i v e 

agencies r e s p o n s i b l e f o r addressing the executive order about 

which you heard testimony e a r l i e r . As such, we d i d c o l l e c t 

p u b l i c comments, and we d i d c o n t r i b u t e t o the Ga l i s t e o Basin 

Report, and of which you heard testimony e a r l i e r . 

R e l a t i v e t o the P i t Rule, t h i s Commission, 

yourselves, found i n May of 2008, t h a t p r o t e c t i o n of the 

environment i s not l i m i t e d t o p r o t e c t i o n of f r e s h water and 

prev e n t i o n of human exposure t o t o x i c agents. I t i s the 

p o s i t i o n of the Department of Game and Fish t h a t w i l d l i f e and 

a f f e c t s t o w i l d l i f e should be considered along w i t h other 
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elements of the human and n a t u r a l environment of the G a l i s t e o 

Basin. 

Our w r i t t e n comments and my comments t o f o l l o w 

b a s i c a l l y f o l l o w on t h a t p r i n c i p l e . Moving t o the proposed 

Section 9 of the r u l e , Game and Fish Department s t r o n g l y 

supports the proposed requirement f o r plans of e x p l o r a t i o n and 

development. 

While t h i s i s a new procedure t o OCD -- or would be a 

new procedure -- i t i s not a new concept t o h i s t o r y . Plans of 

development are w i d e l y used i n s e n s i t i v e areas and areas where 

development i s at e a r l y stages f o r o i l and gas. 

We would l i k e t o suggest i n a d d i t i o n t o the proposed 

elements of these plans a couple of a d d i t i o n a l elements which 

would address w i l d l i f e and h a b i t a t p r o t e c t i o n . F i r s t of a l l , 

we b e l i e v e t h a t the s i t e r e p o r t s should i n c l u d e baseline 

i n f o r m a t i o n r egarding f i s h and w i l d l i f e use p a t t e r n s and 

h a b i t a t and the r e q u i r e d maps s u b m i t t a l should i n c l u d e mapping 

of h a b i t a t s and important h a b i t a t f e a t u r e s . The reason f o r 

c o l l e c t i n g t h a t i n f o r m a t i o n i s the same as the reason f o r 

c o l l e c t i n g the i n f o r m a t i o n which you already propose t o c o l l e c t 

which Mr. Jones was t e s t i f y i n g about, which i s t o i d e n t i f y the 

resources t h a t are present f o r the purpose of i d e n t i f y i n g 

p o t e n t i a l adverse impacts and whether adequate steps are being 

taken t o m i t i g a t e those impacts. 

The other proposed a d d i t i o n a l element t o the plans of 
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development t h a t we would recommend i s t h a t the p l a n should 

i n c l u d e a d e s c r i p t i o n of the methods of both i n t e r i m and long 

term by which the p r o j e c t would be reclaimed and re-vegetated. 

CHAIRMAN FESMIRE: Ms. Jankowitz, t h i s i s i n the 

i n f o r m a t i o n -- there's a w r i t t e n v e r s i o n of t h i s i n the 

i n f o r m a t i o n t h a t you f i l e d ? 

MS. JANKOWITZ: Yes, s i r . Okay. Most of t h i s . 

CHAIRMAN FESMIRE: I j u s t wanted t o v e r i f y t h a t i t 

was the same t h i n g . 

MS. JANKOWITZ: Okay. The reclamation methods i s the 

usefulness of t h a t i s the best management p r a c t i c e f o r 

p r o t e c t i n g the environment i s p r e t t y s e l f e v i d e n t , and I would 

j u s t add t h a t reclamation i s a common element of plans of 

development used by other agencies elsewhere. 

Moving on t o proposed Section 10 of the r u l e , Game 

and Fish Department supports the requirement f o r closed-loop 

d r i l l i n g systems f o r the d r i l l i n g f l u i d s . Closed-loop systems 

e f f e c t i v e l y e l i m i n a t e the p o t e n t i a l f o r w i l d l i f e entrapment or 

exposure t o harmful substances. They also minimize the 

p o t e n t i a l f o r contamination of the surface s o i l and thus r e t a i n 

the s o i l ' s c a p a c i t y f o r the f u t u r e reestablishment of 

pr o d u c t i v e v e g e t a t i o n . 

We would also recommend one a d d i t i o n a l p r o v i s i o n i n 

Section 10, which would be the r e q u i r e d elements o f , I guess, 

a l l plans of development i n the G a l i s t e o Basin. And t h a t would 
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be on s p e c i f i c setback distances from streams, water courses 

and other aquatic f e a t u r e s . And we would recommend t h a t those 

setbacks should apply from the edge of any d i s t u r b e d ground 

associated w i t h the o i l and gas development t o the edge of the 

r i p a r i a n or wetland h a b i t a t . 

I would j u s t l i k e t o e l a b o r a t e s l i g h t l y on the reason 

f o r t h a t recommendation. The f i r s t reason f o r t h a t has t o do 

w i t h h a b i t a t f r a g mentation. These types of permanent and 

temporary water sources are necessary f o r m a i n t a i n i n g aquatic 

species and are c r i t i c a l f o r water sources f o r t e r r e s t r i a l 

species i n a r i d environments. 

R i p a r i a n aquatic h a b i t a t s also serve as important 

d i s p e r s a l m i g r a t i o n and f o r a g i n g c o r r i d o r s . When animals are 

attemp t i n g t o use these zones which they use i n gr e a t e r d e n s i t y 

of animals f o r other areas f o r t r a v e l r e p r o d u c t i o n and forage, 

and when these areas are subjected t o noise and disturbance, 

the animals are subjected t o increased p h y s i o l o g i c a l s t r e s s and 

t h i s impairs the f u n c t i o n of the h a b i t a t by reducing the 

c a p a b i l i t y of w i l d l i f e t o use the h a b i t a t e f f e c t i v e l y . 

The second reason f o r recommending setback distances 

has t o do w i t h the f a c t t h a t the c o n d i t i o n and h e a l t h of the 

ve g e t a t i o n i n the watershed i s the major f a c t o r i n determining 

the q u a n t i t y and q u a l i t y of the associated flow regime i n the 

water courses so t h a t the setbacks would p r o t e c t these h a b i t a t s 

from sedimentation and increased e r o s i o n a l energy o f r u n o f f 
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caused by loss of v e g e t a t i o n and widespread surface 

disturbance. 

And t h a t ' s p r e t t y much a l l I have. I j u s t want t o 

recap t h a t the Department o f Game and Fish does support the 

proposed r u l e and t h a t we would l i k e t o see a few a d d i t i o n a l 

p r o v i s i o n s which would i n d i c a t e t h a t OCD recognizes w i l d l i f e as 

a resource m e r i t i n g comparable p r o t e c t i o n s w i t h other resources 

i n the G a l i s t e o Basin. 

CHAIRMAN FESMIRE: Thank you, Ms. Jankowitz. 

Was the r e anybody else? Bruce? 

MR. FREDERICK: Mr. Chairman, thanks. Bruce 

Fre d e r i c k w i t h the New Mexico Environmental Law Center 

r e p r e s e n t i n g D r i l l i n g Santa Fe. 

We d i d n ' t submit comment. We submitted recommended 

changes. So I'm wondering i f there w i l l be a chance f o r me t o 

ela b o r a t e , or I would ask the leave of the Commission t o 

elab o r a t e on those recommended changes. We support the r u l e 

and j u s t have a few minor changes we'd recommend. 

CHAIRMAN FESMIRE: We could do t h a t . I t would 

probably be more e f f e c t i v e a f t e r c l ose. 

MR. FREDERICK: That would be f i n e . 

CHAIRMAN FESMIRE: Okay. Steve, I t h i n k your hand 

was up. 

MR. SUGARMAN: Thank you, Mr. Chairman and 

Commission. My name i s Steve Sugarman. I'm a r e s i d e n t of the 
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G a l i s t e o Basin. This w i l l be a statement. 

As I've l i s t e n e d t o the proceedings today, and 

e s p e c i a l l y t h i s a f t e r n o o n , I'm s t r u c k by the f a c t t h a t i t seems 

t h a t what i n d u s t r y i s wanting t o ma i n t a i n i s a 

o n e - s i z e - f i t s - a l l r u l e t h a t provides f o r f a s t - t r a c k approvals 

of APDs wit h o u t any p u b l i c n o t i c e and w i t h the bare minimum of 

interagency c o n s u l t a t i o n . 

And I am very t h a n k f u l t h a t the Commission has seen 

the wisdom of r e a l i z i n g t h a t t h a t s o r t of r e g u l a t o r y regime i s 

not a p p r o p r i a t e f o r areas i n New Mexico t h a t are not yet p a r t 

of the o i l patch; t h a t i s , w i l d c a t areas t h a t have e c o l o g i c a l 

and c u l t u r a l resources t h a t are e s p e c i a l l y worthy of 

p r o t e c t i o n . 

Those s o r t s of areas simply deserve t o have some s o r t 

of p r o t e c t i o n s t h a t are s p e c i a l and above the p r o t e c t i o n s t h a t 

e x i s t i n those areas t h a t have already been developed f o r o i l 

and gas, e s p e c i a l l y i n t h i s environment where technology i s 

changing so q u i c k l y and advancing so q u i c k l y and where the 

resource economy i s so v o l a t i l e , what we're seeing i s t h a t 

areas t h a t were once non-commercial are now becoming commercial 

or m a r g i n a l l y commercial or r a i s e questions i n minds of 

operators as t o whether a commercial use can be found t h e r e . 

So what we're seeing i s we're seeing a l o t of push 

i n t o areas t h a t can be considered f r o n t i e r areas, w i l d c a t 

areas, areas t h a t are p r i s t i n e . And areas t h a t have been 
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developed f o r other purposes t h a t might be incompatible w i t h 

o i l and gas development and areas t h a t s t i l l m a i n t a i n some 

e c o l o g i c a l resources, some r e l i c resources, f o r instance, 

r i p a r i a n h a b i t a t s t h a t might not have been impacted by o i l and 

gas development. 

So t o me t h e r e i s a very sound p o l i c y basis f o r 

t r e a t i n g w i l d c a t areas l i k e the G a l i s t e o Basin d i f f e r e n t l y - than 

areas i n the o i l patch are being t r e a t e d . And again, I'm happy 

t o see t h a t t h a t ' s being done. Now, i n the beginning of the 

day we heard some suggestion of the f a c t t h a t i n the Ga l i s t e o 

Basin t h a t i t ' s p u r e l y s p e c u l a t i v e t h a t t here are c u l t u r a l 

resources present or t h a t i t ' s p u r e l y s p e c u l a t i v e t h a t there 

might be aquatic resources t h a t are important t o p r o t e c t t h a t 

are present, whether t h e y ' r e groundwater resources or surface 

water resources. 

Obviously, t h a t ' s absurd. There i s a l a r g e body of 

l i t e r a t u r e t h a t discusses a t great l e n g t h the high d e n s i t y of 

c u l t u r a l resources i n the G a l i s t e o Basin, and we know t h a t 

t h e r e are also very, very v a l u a b l e and hard t o c h a r a c t e r i z e 

a q u a t i c resources i n the G a l i s t e o Basin, and you heard the 

r e p r e s e n t a t i v e from the State Engineer t e s t i f y as t o the f a c t 

t h a t the hydrogeology of the area i s very complex, the 

f r a c t u r i n g i s complex, i t d i f f e r s from one s i t e t o another. 

So t r e a t i n g , again, a l l these reason are v a l i d reason 

f o r t r e a t i n g t h i s area d i f f e r e n t l y than the State would t r e a t 
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other areas. Anecdotally, since Tecton has come t o the 

Gal i s t e o Basin, I t h i n k i t ' s i n t e r e s t i n g and impo r t a n t t o note 

t h a t they have wanted t o d r i l l i n areas t h a t are most c r i t i c a l 

from both an aquatic and a w i l d l i f e standpoint where they 

are -- I b e l i e v e t h a t i n the three APDs -- I'm not a 

g e o l o g i s t but i n the t h r e e APDs t h a t they have pending 

before the Commission now, before the OCD r i g h t now, two of 

them o v e r l y the a l l u v i a l zone, which as we heard t h i s morning, 

i s e s p e c i a l l y important f o r a q u i f e r recharge. And one of them 

i s e i t h e r w i t h i n or very near t o the r i p a r i a n s t r i p . 

Before we had the th r e e APDs t h a t were f i l e d by 

Tecton, Tecton had somewhat e a r l i e r proposed an i n i t i a l 

e x p l o r a t o r y d r i l l i n g p l an o f e i g h t w e l l s . And my r e c o l l e c t i o n 

i s t h a t of those i n i t i a l e i g h t w e l l s , t h a t f i v e or s i x of them 

were o v e r l y i n g the a l l u v i a l s . So we know t h a t t h e r e i s a very 

important resource t h e r e . We know t h a t i t ' s hard t o 

c h a r a c t e r i z e , and we know t h a t the e x p l o r a t o r y d r i l l i n g t h a t i s 

being contemplated by operators t h a t have looked at the 

Ga l i s t e o Basin i s going t o be t a r g e t i n g those zones which are 

i n need of the most p r o t e c t i o n s . 

And so I t h i n k t h a t the Commission's r u l e t a r g e t i n g 

the need t o p r o t e c t important h y d r o l o g i c resources i s r i g h t on. 

And I also b e l i e v e and support what Ms. Jankowitz says t h a t 

i t ' s extremely important, t h a t i t ' s r e a l l y c r i t i c a l , t o get a 

handle on the b i o l o g i c a l resources of any area before any 
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w i l d c a t or e x p l o r a t i o n d r i l l i n g i s allowed. 

Because what happens w i t h these areas, these very 

small r e l a t i v e areas of r i p a r i a n h a b i t a t t h a t s t i l l e x i s t i n 

New Mexico -- and I b e l i e v e t h a t the BLM has estimated t h a t of 

the t o t a l r i p a r i a n areas t h a t once e x i s t e d i n New Mexico, there 

are around t h r e e t o f i v e percent r i g h t now t h a t are remaining. 

And i t ' s v i t a l l y important f o r our w i l d l i f e resources t o 

p r o t e c t and mainta i n those s u r v i v i n g r i p a r i a n areas. 

And once we get the i n i t i a l i n c u r s i o n i n t h e r e , 

fragmentation i s going t o be done and the h a b i t a t c a p a b i l i t y 

index i s going t o s t a r t t o decrease and the w i l d l i f e i s going 

t o s t a r t t o s u f f e r . So i t ' s important t o get a handle on the 

baseline c o n d i t i o n s and how we can p r o t e c t the b a s e l i n e 

c o n d i t i o n s and not s t a r t down a s l i p p e r y slope. 

And t h a t ' s what t h i s r u l e does. And t h a t ' s what's 

v i s i o n a r y about t h i s r u l e and t h a t ' s what's indispensable about 

t h i s r u l e . I t allows the OCD at one p o i n t i n time t o take a 

look at how f i e l d development w i l l impact an area or might 

impact an area i f the e x p l o r a t o r y d r i l l i n g i s s u c c e s s f u l . 

I t h i n k t h a t i t ' s f a i r t o say t h a t doing any s o r t of 

an a l y s i s i n an e c o l o g i c a l l y important area l i k e the G a l i s t e o 

Basin i n the way t h a t i t ' s been c o n v e n t i o n a l l y done i n the o i l 

patch on a w e l l - b y - w e l l basis, on a d i s c r e t e l o c a t i o n b a s i s , 

makes i t impossible f o r the Commission t o take a look a t the 

s y n e r g i s t i c impacts and the accumulative impacts of a l l of t h a t 
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development together w i t h the associated f a c i l i t i e s , whether 

they be c o l l e c t i o n l i n e s or roads t o g e t h e r . 

And i t ' s a look a t the cumulative impact, g e n e r a l l y , 

which i s what's r e a l l y e s s e n t i a l . Now, a r u l e l i k e t h i s i s 

long overdue i n New Mexico. This i s i s n ' t something t h a t ' s 

new. I n f a c t , the underpinnings of our f e d e r a l environmental 

laws are based on the f a c t t h a t an agency l i k e OCD should have 

a l l i n f o r m a t i o n r e l a t i n g t o the cumulative impacts t h a t are 

associated w i t h reasonably foreseeable p r o j e c t s at the time i t 

makes a d e c i s i o n on the f i r s t p r o j e c t . 

So w h i l e t h i s might be novel f o r OCD, t h i s k i n d of 

pros p e c t i v e r u l e t h a t r e q u i r e s an a p p l i c a n t t o provide 

i n f o r m a t i o n as t o what plan might be going forward and allows 

the p u b l i c and s i s t e r agencies w i t h resource e x p e r t i s e t o 

comment on the pl a n , t h a t might be novel f o r New Mexico, i t ' s 

something whose importance -- i t ' s a concept whose importance 

has been recognized and acknowledged by the f e d e r a l government 

f o r 30 years. And i t ' s a concept t h a t has been enshrined, as I 

sai d , i n t o the N a t i o n a l Environmental P o l i c y Act and N a t i o n a l 

H i s t o r i c P r e s e r v a t i o n Act. And I t h i n k t h a t New Mexico w i l l be 

proud when i t steps i n l i n e w i t h other f e d e r a l -- w i t h f e d e r a l 

agencies t h a t have taken a p r o a c t i v e , f o r w a r d - l o o k i n g , 

p l a n - o r i e n t e d approach t o development and does the same t h i n g 

w i t h those areas i n New Mexico t h a t s t i l l m a i n t a i n q u a l i t i e s 

t h a t are worthy of p r o t e c t i o n . 
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So again, I applaud the Commission's e f f o r t i n t h i s 

regard. I t h i n k t h a t an e f f o r t l i k e t h i s i s extremely t i m e l y , 

given the f a c t t h a t we're seeing pressure by i n d u s t r y t o go 

i n t o areas t h a t have not been developed i n the past and t h a t 

have been developed f o r reasons such as r e s i d e n t i a l use t h a t 

are simply going t o be incompatible w i t h the k i n d of 

development t h a t we heard Tecton proposing f o r the Gal i s t e o 

Basin. 

We heard some very alarming p r o j e c t i o n s from Tecton. 

They were p r o j e c t i n g thousands of w e l l s i n the G a l i s t e o Basin 

w i t h attendant road systems. And I t h i n k t h a t when we have 

i n f o r m a t i o n from an operator t h a t t h a t k i n d of p r o j e c t i s being 

contemplated f o r an area, I t h i n k i t ' s not only the p r i v i l e g e 

of the State t o consider what the impacts of t h a t proposed 

development would be, i t ' s the r e s p o n s i b i l i t y of the State t o 

look at the adverse impacts t h a t are associated w i t h t h a t k i n d 

of development. And I t h i n k t h a t the State has f u l l a u t h o r i t y 

t o r e q u i r e operators t o a s s i s t them i n ensuring t h a t t h a t k i n d 

of development would not have an undue adverse impact on the 

resources t h a t we're a l l t r y i n g t o p r o t e c t here. So thank you 

very much. 

CHAIRMAN FESMIRE: Thank you, Mr. Sugarman. There 

was one other. You want t o step forward, s i r ? 

MR. DROZ: Mr. Chairman, my name i s Matthew Droz. 

I'm w i t h the law f i r m of Baker B o t t s . I represent H a l l i b u r t o n 
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Energy Services C o r p o r a t i o n . I would j u s t l i k e t o request your 

permission t o be able t o defer our comments u n t i l t h i s hearing 

i s continued on the 18th of December. 

CHAIRMAN FESMIRE: Like I sa i d , we're r e q u i r e d by 

r u l e t o make t h i s o p p o r t u n i t y a v a i l a b l e a t l e a s t once a day. 

We t r a d i t i o n a l l y do i t t w i c e , once before we break f o r lunch 

and once before we break a t the end of the day. Your comments 

w i l l be welcomed then. 

MR. DROVES: Thank you, Mr. Chair. 

MR. MICOU: May I? 

CHAIRMAN FESMIRE: You may, s i r . 

MR. MICOU: My name i s Johnny Micou. I'm a r e s i d e n t 

of Santa Fe County. I w i l l j u s t be making a very, very b r i e f 

statement -- or a c t u a l l y e l l i p t i c a l statements a f t e r such a 

long day. 

F i r s t l y , t h e r e have been w r i t t e n comments submitted 

by the New Mexico Environment Law Center and two sets of 

w r i t t e n comments submitted by the Western Environmental Law 

Center f o r Common Ground United, which I am the executive 

d i r e c t o r . And there were nine other o r g a n i z a t i o n s t h a t signed 

on t o t h a t . And I j u s t wanted t o make sure you were aware of 

those comments. 

As t h i s day began, I j u s t want t o h i g h l i g h t , as you 

are already w e l l aware o f , the P i t Rule i s being l e g a l l y 

challenged as we speak. So the t h i s l i t up as a reason t o not 
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have s p e c i a l r u l e s f o r the G a l i s t e o Basin, we could always go 

to the P i t Rule. Well, i f i t ' s being challenged and kicked 

out, then you're r i g h t back t o where you were. 

We note t h a t Tecton's not here. They're the one t h a t 

began a l l t h i s i n Santa Fe County, and they have t h e i r leases 

up f o r s a l e . 

We support the Commission f o r what you're doing 

today. And would you consider a d d i t i o n a l w r i t t e n comments from 

the p u b l i c ? Would t h a t be a p o s s i b i l i t y ? I know we had the 

c u t o f f date, j u s t general comments? 

CHAIRMAN FESMIRE: Our r u l e s don't a l l o w i t now 

wi t h o u t some s o r t of exception; i s n ' t t h a t c o r r e c t , 

Ms. MacQuesten? 

MS. MACQUESTEN: I don't r e c a l l anything addressing 

t h a t issue. 

CHAIRMAN FESMIRE: But we can accept o r a l comments 

any time t h a t we hol d a Commission meeting on the rule-making. 

MR. MICOU: I j u s t thought I ' d ask. Thank you. 

CHAIRMAN FESMIRE: I s there anyone else t h a t would 

l i k e t o make a statement on the record? 

Okay, w i t h t h a t , we're going t o continue 

Case No. 14255 u n t i l e i g h t o'clock. Please note the change i n 

time; i t ' s e i g h t o'clock a.m., Thursday, December 18th, i n t h i s 

room. 

Thank you a l l . 
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The next case before the Commission i s Case 

No. 14163, the de novo A p p l i c a t i o n of Merrion O i l and Gas 

Corporation f o r Compulsory Pooling i n San Juan County, New 

Mexico. This case w i l l be continued t o the January 2009 

Commission meeting. 

The next case on the docket i s Case No. 14106. I t ' s 

the de novo A p p l i c a t i o n of the New Mexico O i l Conservation 

D i v i s i o n f o r a Compliance Order against X e r i c O i l and Gas 

Corporation. This case w i l l be continued t o the January 2009 

Commission meeting. 

The next case before the Commission i s Case 

No. 13957, the de novo Amended A p p l i c a t i o n , of Energen 

Resources Corporation t o Amend the Cost Recovery Provisions of 

Compulsory Pooling Order No. R-1960 t o Determine Reasonable 

Costs and f o r A u t h o r i z a t i o n t o Recover Costs from Production of 

Pooled M i n e r a l I n t e r e s t s , Rio A r r i b a County, New Mexico. This 

case w i l l be continued t o the January 2009 Commission meeting. 

The next case before the Commission i s Case 

No. 14134, the de novo A p p l i c a t i o n of the Board of County 

Commissioners of Rio A r r i b a County f o r C a n c e l l a t i o n or 

Suspension of A p p l i c a t i o n s of Permits t o D r i l l (APDs) f i l e d by 

Approach Operating LLC, Rio A r r i b a County, New Mexico. This 

case w i l l be continued t o the February 2009 docket. 

The next case i s Case No. 14141. I t i s a de novo 

A p p l i c a t i o n of Approach Operating, LLC f o r Approval f o r Six 
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A p p l i c a t i o n s f o r Permits t o D r i l l i n Rio A r r i b a County, New 

Mexico. This case w i l l be continued t o the February 2009 

Commission meeting. 

The next case on the docket i s Case No. 14122, the 

de novo a p p l i c a t i o n of Pecos Operating Company f o r Approval of 

a Non-Commercial Saltwater Disposal Well, Lea County, New 

Mexico. This case w i l l be continued t o the January 2009 

Commission docket. 

MR. SMITH: January. 

CHAIRMAN FESMIRE: For some reason, we've got 

Case No. 14141 on again. 

Let the recor d r e f l e c t t h a t the Chair i s gong t o 

i n f e r a motion t o dismiss -- I mean, a motion t o adjourn from 

Commissioner B a i l e y since she's packed, dressed and ready t o 

go. 

COMMISSIONER BAILEY: I so move. 

COMMISSIONER OLSON: Second. 

CHAIRMAN FESMIRE: A l l those i n favor s i g n i f y by 

saying "aye." 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER OLSON: Aye. 

CHAIRMAN FESMIRE: Aye. 

Let the record r e f l e c t t h a t the Commission meeting 

was adjourned at 5:50 p.m. 

* * * 
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