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Northwest Southwveat
Fagene, Qregon Taos, Nmwv Migcta
Northern Rockies Southern Rosxliies
Helena, Monrana Dusango. Coloerlo

Defending the We:st www.wosternl wer

Western Environmental Law Center

Via Facsimile (505.476.3462) o
o ‘: . ;
November 24, 2008 ~=
T
Florenc Davidson =g
Cad <

Commission Clerk
Ol Conservation Division -
1220 South St. Francis Drive =
Santa Fe, New Mexico 87505

Re: Notice of Recommended Modifications, Case No. 14255, Dociwt No. 43-08

Dear Ms. Davidson:

Thank you for the opportunity to comment on the Oil Conservation Division 's (*OCD™)
Application For Rule Amendment, Case No. 14255 (“Applwahon ") for the Cialisteo Bast.
At this time, we are submitting proposals for changes' to the actual langvaye of the
proposed rule. We will also be submitting more general comments before th> December &,

2008 deadline.

1. Throughout the rule changes, there are provisions addsd to ensure th: t oil and gas
plans do not negatively impact fresh water, human health, and the ervironment.
While we support and applaud OCD’s consideration and protection of these
incredibly important values, we believe taat the rule should also irclude
consideration of wildlifc and plant species as well. As such, we pronose the
addition of the following language in all places where the rule: insjudes
consideration of the values mentioned above. The following examp e isin
Subsection B and we have included zdditional examples in ovr carenents below:

(12) other information that the division may require to demon;trate that the ptan
will prevent waste, protect correlative rights, protect fresh water, protect humaa
health and the environment, including wildlife and plant species. and will

' All suggested changes are made in track changes format with additicns anderlined and
deletions in strikethrough.
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assure the division that operation of the plan viill be in compliance wit < ivision rules
and orders;

Tn addition, we propose the addition of a new Subsection B(5)(k):

(5)(E) the location of site features such as flood plain desiznations. wate: courses,
watersheds, drainages. ditches, intermittent. and epbemeral water bod:es including
but not Jimited to playa lakes. arrovos and draws), wetlands or acuati habitat,
significant plant ecosystems, wildlife habitat :nd migration routes, gelg:rc feaures.
vegetative cover. known areas of historical, archeological or cultural «iz: ificsnes,
recrestional areas, and otherwise environmentally cultutally or sccially si gnificent o
sensitive areas which may be impacted by the proposed plan.

2. We recommend the inclusion of 2 new Subsection B(12) to reinforce end coznplement
Subsection (C) and properly ensure that exploration and development plias are, in fact,
plans thet account for existing and reasonably foreseeable oil and gas development.
Such a provision would better ensure that exploration and development of vil and gas is
properly coordinated, through time, in the Galistzo Basin and better ensurs that the
evaluation of exploration and development plans is cognizant of the cunulative
cxploration and development potential — and the consequent camulative imypacts of such
exploration and development — within the Galisteo Basin. New Subsaction B(12) would
reac:

(12) data and analysis addressing existing and potential oil and gas dinve opment
relevent to the application, vihether conductec by the applicant. or iy ine her
cperator, inclucing:

(2)_other pending or approved Exploratior and Develcpment Plavs 3:biject to
these provisions pursuant to Subsection A.

(b) & good faith forecast of reasonably forsseeable futnre explorai op, and
development within the arsa subiect to the: application,

(¢) pending or approved exploration and development vathio two (3 miles of the
extemal boundaries of the Galisteo Basin as defined by Subsection 4.

et et S D L

Adoption of this recommended provision would necessitate changing existing
Subsection B(12) to B(13) and B(13) to B(14).

3. We reiterate our support for OCD’s provisions to “prevent waste, protact correlative:
rights, protect fresh water, and protect human health and the environraent.™ as set forth
in Subsections (B)(12). (N2XA). (7(3), (7)(4). Tuv keeping with that suppor, we request
that OCD) explain that this authority includes the ability to prevent, o at the very least
mitigate, impacts from oil and gas development, consistent with valicl existi ag rights.
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4, OCD states that it “may approve an exploration aud developraent plar. onfvaf. .. the
plan will prevent waste, protect corvelative rights, protect fresh water. and p otect tumar:
health and the environment.” Application, 29 (emphasis added). Howerer, the
proposed rule-itself does not accurately reflect this statement. Additioneally, Subsection
J(3)’s referenice to oilfield waste should be struck as it appears unnecess:sily and
sondusingly limiting on the Division’s authority to impose conditions of ap: rovel. As
such, we propose the following changes (shown in track changges) to Sul:section J:

(3) ‘The division shall ey-impose conditions on its approval of an applivation for an
exploration and development plan or an amendment or renewal of an 22 loration and
development plan if the division determines that the conditions are ne.ces sazy to
preveat waste, protect correlative rights, protect fresh water, and protact Iman heal:h
and tle environment, including wildlife and plant speciesirom-oil=3eld » aste.

(4) The division shall mey-include provisions in a special paol ordsr tha replaces an
exploratiop and development plan if the division determines that the rovisions are
necessary to prevent waste, protect correlative rights, protect fresh water, and protec:
human health and the environment, including wildlife and plant. speci.su

5. The Qil and Gas Act places great emphasis on conserving oil and gas and peveniing
waste. Consistent with that mendate, we recomraend that you requizc a sho wing that oil
_ and gas companies will work to ensure that they are preventing wasic, and ¢5 a result,
‘ : preventing unnecessary contributions of greenhouse gases, in particuiar ‘nethane, into
the atmcsphere. Methane is, of course, not only a commercial produst, bt 2 potent
greenhouse gas. As such, we recommend the addition of another sactior. (1} to Subpart
B(S):

(5)(1) demonstrate compliance with the Environmental Protection Agune /s Matural
Cas STAR program, or demonstrate similar mieasures thar will be used . ensun: the
development of the plan will not cause waste and will minimize (be exission of
greenhouse gases 10 the attnosphere;

6. OCD states that the Energy, Minerals, and Naturz] Resoutce Departrnent's
recomrasndations included adopting rules that provide for notice eand public input on
applications. Application 18. We applaud OCID’s changes wwhich ailowv for public
iput into this procass as an incredibly importan: step forward. Consistent with QCZD’:
proposed changes, we ask that OCD add language clatifying how atd when the putlic
will be eble to submit comments on a proposed plan. We propose the felle ving
additions to Subsection H, or alternatively we propose adding the folloviing langusge 10
a new subsection entitled “Public Comment™:

H. Fublic Notice and Comment
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“ ) Py 1; ments on the p_roposed plan will be accepted for 45 days follovine the

S publics 3 notice. This time period is computed using culindardays,
e 'mgmghngs_aggimu@xmsm holidays. However, when the: ;e period
a Sunday, or State holidsy, comments shall be accepted uniil the

sxt State working day (11:59 p.m.).

! ‘ % &‘ éxlg sin, iank You forthe'opportumty to submit Gomments on the proposed larguage: We
conmend OCD in its efforts to provide for a more holistic approach 10 oil and g:8 soplications.
T partizular, we are bappy 1o see OCD’s inclusion of provisions that will help ensure that oil amnd
" gas drilling does not degrade our environment and water, as well as OCD’s inco potation of
. greater public involvement in the oil and gas application process.

If you. have any «questions, or would liks to discuss these comments, please: do nit hoesitaie fo
contact us.

Sincerely,

Iy —

Megan Andcrson
Attomey, Southwest Office
Westers. Envirormentsl Law Center
P.Q. Box 1507
1068 Civic Plaza Drive
Taos, M 87571
Tel. 575.751.0351 ext. 13
Fai. 575.751.1775
i anderson@westernlaw.org

Debbie Risberg

Wildiife Frograms Manager
Aximal Protection of New Mexico
P.0. Box 11395

Albuquerque, NM 87192

Rachsl Conn

Clean Water Circuit Rider and Pohcy Ana.lyst
Amigos Bravos

P.0). Box 238

Tans, INM &7571
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