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Dear Ms. MacQuesten:

Santa Fe County congratulates the Oil Conservation Division on preparing the amended
regulations to implement the Governor’s Executive Order and July Report on the Galisteo Basin.
Santa Fe County proposes additional language set forth below to add the County’s
implementation to OCD’s commendable proposed amended state regulations.

In response to the Oil Conservation Division’s application for an Order of the Oil
Conservation Commission amending 19.15.39 NMAC to add new sections 19.15.39.9 and
19.15.39.10 addressing special provisions for the Santa Fe County and the Galisteo Basin, Santa

Fe County hereby requests that the proposed 19.15.39.9 be further amended to add the following
provisions:

A. New Subsection K to read as follows:

19.15.39.9 K Santa Fe County Oil and Gas Ordinance Amendment to the Land
Development Code and adopted Oil and Gas Element of the Santa Fe County
General Plan. In considering any application for approval of an Oil and Gas
Exploration and Development Plan located within Santa Fe County, including but
not limited to that portion of the Galisteo Basin located within Santa Fe County,
the OCD shall consider the applicable provisions of the Santa Fe County Oil and
Gas Ordinance, Oil and Gas Element to the County General Plan and the findings
and determination of the Board of County Commissioners with regard to any
application for an Oil and Gas Overlay Zoning District Classification in
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addressing the adequacy, completeness and substantive requirements and
conditions for approval or disapproval of the applicant’s Exploration and

Development Plan or renewals and operating permits as specified in Sections
19.15.39.9 A,B,C and D, as follows:

(1)  The Oil and Gas Ordinance Overlay Zoning District Classification
requirements relating to: (a) environmental mitigation of air and water
quality impacts; (b) land and environmental suitability analysis of
hillsides, floodways, stream corridors, vegetation and wildlife habitats and
corridors; archaeological, cultural and historical sites including areas of
importance to Indian communities; (¢) public nuisance and land use
impacts, including but not limited to, noise, lighting, and vibration; (d)
open space and scenic vistas to promote ecotourism; (e) transportation
safety and adequate storm water management, roads, fire, police and
emergency services and facilities to protect health and safety; (f) water
availability for drilling operations; (g) proper zoning and land use
regulation and reclamation for oil and gas activities and to mitigate
impacts upon surrounding properties; (h) to protect the fiscal integrity of
the County; (1) studies, reports and assessments including environmental
impact reports; adequate public facilities and services assessments; water
availability reports; traffic impact assessments; geohydrologic reports;
emergency preparedness plans; and fiscal impact assessment.

(2) The application documents and concept plan required for approval of the
Santa Fe County Oil and Gas Overlay Zoning District Classification; all
reports, assessments and studies in connection therewith and the Board of
County Commissioner determinations for approval, approval with
conditions or disapproval of such overlay zoning district classification
including approval of the applicant’s concept plan.

New Subsection L to read as follows:

Santa Fe County’s supplemental jurisdiction to adopt land use regulations and
general plan oil and gas element is hereby recognized pursuant to the Governor’s
Executive Order 2008-004 requiring state agencies to work directly with Santa Fe
County and other governmental entities; and the June 24, 2008 Report on the
Galisteo Basin from the Departments of Energy, Minerals and Natural Resources,
(EMNRD); New Mexico Environment (NMED): Game and Fish; Cultural Affairs
(DCA), Indian Affairs (IAD); Tourism; Health and Agriculture, containing the
following recommendations:

(1) For conservation planning purposes, the Department of Game and Fish
should assist Santa Fe County in the identification of distributions of
Species of Greatest Conservation need and key Habitats (as identified in
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)

€)

(4)

)

(6)

the Clugs) and wildlife crucial habitats and corridors as identified in the

ongoing Western Governor’s Association Wildlife Corridors Initiative (p.
60);

Encourage Santa Fe County to adopt ordinances addressing those issues of
public concern within the County’s jurisdiction --- such as setbacks from
buildings archeological sites, noise pollution and air pollution, (p. 25);

NMED is limited with respect to its authority to require project proponents
to consider environmental issues other than air quality, (p. 35);

Work collaboratively with other governmental entities, including tribal
governments — on the Protection of Sacred Places and repatriation to
ensure that any concerns in the Galisteo Basin are addressed, (p. 28);

Oil and gas exploration could have a significant negative effect on the
landscapes and communities in this area, (p. 72); and

The OCD currently has no rules regarding setbacks from residences or
other buildings; such setbacks may be addressed in county or municipal
ordinances. The OCD currently has no rules addressing setbacks from
archaeological sites, (p. 17).

We also attach the County's Amicus Brief on the question of supplemental county
jurisdiction which was submitted to the U.S. District Court in the recent Rio Arriba County
litigation which was subsequently voluntarily dismissed by the plaintiff, a copy of the adopted
Oil and Gas Element to Santa Fe County’s General Plan, and a copy of the proposed Oil and Gas
Ordinance Amendment to the Land Development Code to be adopted on December 8, 2008.

The County requests that it be heard at the public hearing scheduled for the proposed
NMAC amendments on December 13, 2008.

Respectfully,

Stephen C. Ross

Santa Fe County Attorney

Cc:  Roman Abeyta, Santa Fe County Manager
Dr. Robert H. Freilich Esq.
Bruce Kramer, Esq.
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OUESTIONS PRESENTED

1. Whether Rio Arriba County and all other cities and counties in New
Mexico are, as a matter of state law, preempted by State of New Mexico legislation -
with respect to zoning and land use regulation of oil and gas drilling operations.

2. Whether the federal District Court has subject matter jurisdiction over the
federal causes of action pleaded and whether plaintiffs can show that they have a
substantial likelihood of prevailing on the merits on the federal claims, given that:

a. the claims for violation of plaintiffs’ substantive due process, equal
protection and inverse condemnation claims are not ripe for litigation by reason of
failure to exhaust administrative remedies; and

b. the Complaint fails to state causes of action by reason of failure to
establish a property interest necessary for bringing a due process or equal
protection claim and facially fails to establish an inverse condemnation case.

This is a matter of critical importance to Santa Fe County, Rio Arriba
County and every city and county in the State of New Mexico. The failure of
Plaintiffs to establish that state preemption or conflict applies to supplemental oil
and gas land use and zoning regulation by local government, requires the Motion
for Preliminary Injunction to be denied for failure to establish a substantial

likelihood of success on the merits.
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I. INTEREST OF THE AMICUS CURIAE

The amicus curiae, County of Santa Fe, New Mexico, as a local County
governing entity of the state of New Mexico, has a compelling interest in assuring
that local planning, zoning and land use regulation of oil and gas drilling in Santa
Fe County, Rio Arriba County and throughout the State of New Mexico exists
concurrently with, and supplemental to, state regulations and legislation and
precludes any doctrine of preemption or state occupation of the field. The amicus
curiae, the New Mexico Association of Counties, represents the interesfs of ‘all
thirty-three counties within the State of New Mexico, and exists pursuant to a Joint
Powers Agreement between the counties. The amicus curiae, the New Mexico
Municipal League represents the interests of every city in the state pursuant to a
Joint Powers Agreement between the cities. Like the County of Santa Fe, the New
Mexico Association of Counties, and the New Mexico Municipal League have, on
behalf of their member counties and cities, a compelling interest in assuring that
local planning, zoning and land use regulation of oil and gas drilling throughout
the State of New Mexico exists concurrently with and supplemental to state
regulations and legislation and precludes any doctrine of preemption, state

occupation of the field or conflict with existing state legislation.
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Santa Fe County on February 28, 2008, adopted an Emergency Interim
Development Control Ordinance (“IDO”) for a twelve month period terminating
on February 27, 2009, prohibiting development approvals for oil and gas drilling
within the Galisteo Basin until the study, preparation and adoption of a:

l. General Plan Amendment setting forth the planning goals, objectives,
policies and strategies for the regulation of oil and gas drilling within Santa Fe
County;

2. Galisteo Basin Area Plan setting forth specific basin standards for
regulating oil and gas drilling;

3. Capital Improvement and Public Services Program (“CIP”) for

adequate public facilities and services needed to accommodate oil and gas drilling;

4. Special Improvement District to fund all CIP improvements and
programs;
5. Zoning Ordinance and Subdivision Regulation amendments to

implement the above planning — all related to the health, safety and general welfare
and in particular the cultural-historical-archeological, fiscal, economic, planning,
infrastructure and services, groundwater aquifer pollution, environmental habitat,
wetlands, steep slopes and other noise, vibration, light, odors and nuisance impacts

of potential oil and gas drilling and extraction.
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The State of New Mexico, Office of Governor, William Richardson, issued
an Executive Order 2008-004 on January 24, 2008, imposing a five month
moratorium on the processing and approval of applications for permits for oil and
gas drilling within the Galisteo Basin of Santa Fe County until a fair and thorough
evaluation and assessment is conducted by all state agencies concerning the water,
historic-cultural-archeological impacts of drilling and extraction of oil and gas.

The Executive Order directed that all Executive Agencies work
collaboratively with all other federal and local units of government including Santa
Fe County and the City of Santa Fe in order to formulate public policy and state-
local government planning and regulation and report back to the Governor, thus

completely rejecting any concept of state preemption or occupation of the field

with respect to planning, zoning and regulating oil and gas drilling and extraction

within the State. A copy of Executive Order 2008-004 is attached as Exhibit A.

This case and the Motion For A Preliminary Injunction sought by the
Plaintiffs threatens the ability of counties and cities throughout the state to work
jointly, collaboratively and supplementally with the State in order to provide for
the protection of communities and the environment through planning, zoning and
regulation of oil and gas drilling. Indeed we will show the Court that Rio Arriba
County, Santa Fe County, and every other county and city within the State have

clear legislative authority to adopt land use regulations supplementing the limited

29133.1




on-site state regulation of oil and gas drilling. The state regulations have not
sought to, nor do they, control the off-site impacts of oil and gas drilling through
location of drilling sites, assuring adequate public facilities and services to
accompany such activity, to protect far-reaching environmental wetlands, slopes,
habitats, and cultural-historic-archeological treasures, and to assure counties, cities
and neighborhoods with respect to availability of fire, police, emergency service,
reduction of traffic congestion and air pollution and other subjects of appropriate
local government planning, regulation and nuisance prevention.

Secondly and equally important, the federal courts have no subject matter
jurisdiction over this case because neither the substantive due process, equal
protection nor inverse condemnation causes of action are ripe for judicial
resolution because Plaintiffs have not applied to the County for approval of
discretionary conditional use oil and gas permits, nor sought a final decision of Rio
Arriba County for a variance or zone change to permit oil and gas drilling. Equally
as important without even having a permit in hand, Plaintiffs have no property
interest necessary to bring due process or equal protection claims. Thus, stripped
of subject matter jurisdiction of the federal causes of action, the District Court
must dismiss this case. There is no basis for applying Pullman, Burford or Rooker
Feldman abstention of the state preemption claim where there is no federal

jurisdiction.
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Finally, should this Court hear the Preliminary Injunction on the merits, it is
conclusively apparent that Plaintiffs cannot show that they have met the four part
standard for issuance of a preliminary injunction because:

1. Plaintiffs cannot show any substantial likelihood of prevailing on the
merits of the federal causes of action and indeed fail to show a substantial
likelihood that they will prevail on the state claim of preemption;

2. There is no irreparable harm becéuse the U.S. Supreme Court in
Tahoe Sierra Preservation Council v. Tahoe Regional Planning Agency, 535 U.S.
302 (2002), has held that a short term, 31 month moratorium on issuance of
building permits in order to study and to address the health, safety, environmental
and planning aspects of development is well within the police power and does not
constitute permanent damage or injury to the land owner necessary to assert as
applied or facial inverse condemnation claims . Tahoe clearly applies to a shorter
four month moratorium as in this case;

3. The threatened injury is clearly outweighed by the public interest in
preventing harm to environmental, cultural-historic-archeological sites, and to
ensure proper planning for provision of fire, police, emergency service, safe roads
and the elimination of air and water pollution among the numerous reasons for
taking the time to study the problem — as well as being conscious that the State

itself has “well nigh declared the public interest” (Berman v. Parker, 348 U.S. 26
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(1954)) when it itself 1ssued an Executive Order creating a short term moratorium
to fully evaluate with all local governments within Santa Fe County the impacts of
such oil and gas drilling in Santa Fe County; and

4. The injunction if issued will clearly and adversely affect the public
interest by subverting the rightful exercise of the police power by Rio Arriba
County’s Board of County Commissioners who have been elected to protect the

public health, safety, morals and general welfare of its citizens.

II. ARGUMENT

A. RIO ARRIBA COUNTY HAS CLEAR LEGISLATIVE
AUTHORITY TO ADOPT BOTH ORDINANCE 2000-01
CREATING LAND USE REGULATIONS IN THE
UNINCORPORATED AREA OF THE COUNTY AND
ORDINANCE 2008-03 PROVIDING FOR A TEMPORARY
MORATORIUM FOR CHANGE OF USE WITH REGARD TO
OIL AND GAS DEVELOPMENT, DRILLING AND OTHER
RELATED ACTIVITIES; THERE ARE NO GROUNDS FOR
FINDING THAT SUCH AUTHORITY HAS BEEN EXPRESSLY
PREEMPTED, IMPLIEDLY PREEMPTED BY OCCUPATION
OF THE FIELD OR IMPLIEDLY PREEMPTED BY CONFLICT
WITH LEGISLATION OF THE STATE OF NEW MEXICO.

The New Mexico Legislature has delegated to Rio Arriba County (and all

other cities and counties in New Mexico) express authority to enact ordinances
under the police power. N.M.S.A. 1978, § 4-37-1 (1975) provides:

All counties are granted the same powers that are granted
municipalities except for those powers that are inconsistent with
statutory or constitutional limitations placed on counties. Included in
this grant of powers to the counties are those powers necessary and
proper to provide for the safety, preserve the health, promote the
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prosperity and improve the morals, order, and comfort of any county
or its inhabitants. The board of county commissioners may make and
publish any ordinance not inconsistent with statutory or constitutional
limitations placed on counties.
In addition to the general grant of police power delegated to counties, the
Legislature has further provided cities and counties with the power to adopt
zoning, planning and land use regulations. N.M.S.A. 1978, §§ 3-21-1 through 3-
21-26 (1965)(as amended). Counties, in order to promote health, safety morals or
the general welfare, may regulate the use of land for trade, industry or other
purposes. N.M.S.A. 1978, § 3-21-1.

Rio Arriba County Ordinance No. 2000-01 is a zoning ordinance enacted
consistent with the authority expressed in § 3-21-1 that creates two types of uses,
those permitted as of right and those permitted with the issuance of a discretionary
conditional use permit. See e.g. Ord. No. 2000-01, Section (A), Section III(A),
Section IV(A)(B)(C)(D)(E)(F) and (G). The list of permitted uses in Ordinance
No. 2000-01 for any land classification does not include oil and gas exploration,
production or marketing uses. As such, under the plain terms of Ordinance 2000-
01, a party seeking to engage in such activities would have to apply for a
discretionary conditional use permit. A copy of Rio Arriba County Ordinance No.
2000-01 is attached hereto as Exhibit B.

Rio Arriba County Ordinance No. 2008-03, a copy of which is attached as

Exhibit C, is likewise an ordinance adopted pursuant to the police power to protect
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the safety, preserve the health and promote the prosperity of the residents of the
County by imposing a moratorium on the granting of applications for discretionary
conditional use permits for oil and gas development, drilling and related activities.

As noted by the Supreme Court of the United States, such land use or zoning
moratoria are valid exercises of the police power; such ordinances permit affected
communities to study a problem and enact legislation that addresses the problem.
Tahoe- Sierra Preservation Council v. Tahoe Regional Planning Agency, 535 U.S.
302 (2002), citing Elizabeth A. Garvin & Martin L. Leitner, Drafting Interim
Development Ordinances: Creating Time To Plan, 48 Land Use Law & Zoning
Digest (June 1996) quoting from Robert H. Freilich, Interim Development
Controls; Essential Tools For Implementing Flexible Planning and Zoning, 49 J.
Urb. L. 65 (1971) (“With the planning so protected, there is no need for hasty
adoption of permanent controls in order to avoid the establishment of non-
conforming uses or to respond in an ad hoc fashion to specific problems. Instead
the planning and implementation process may be permitted to run its full and
natural course with widespread citizen input and involvement, public debate and
full consideration of all issues and points of view.”).

The preamble to Ordinance No. 2008-03 provides extensive reasons
justifying the imposition of the moratorium that are consistent with both N.M.S.A.

1978, § 3-21-1 and N.M.S.A. 1978, § 4-37-1. In order to satisfy their burden in
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seeking a preliminary injunction against the validly-enacted ordinance, plaintiffs
must show that it is “inconsistent with statutory or constitutional limitations placed
on counties.” They can only do so if they can show that the New Mexico Oil and
Gas Act, N.M.S.A. 1978, §§ 70-2-1 et seq. (1935) (as amended), preempts the
County’s expressly delegated power to regulate land use and engage in general
police power regulation designed to protect the public health, safety, morals and
general welfare, or otherwise exclusively occupies the field of oil and gas drilling
regulation, or that the County regulations are in direct conflict with N.M.S.A.

1978, §§ 70-2-1 et seq. (1935) (as amended).

1. PLAINTIFF CANNOT MEET ITS BURDEN OF PROOF
THAT THERE IS A SUBSTANTIAL LIKELIHOOD OF
SUCCESS ON THE MERITS THAT ORDINANCE NO.
2008-03 IS PREEMPTED UNDER NEW MEXICO LAW.

Plaintiffs bear a heavy burden of proof to show that there is a substantial
likelihood of success on the merits. This is especially true where a party is seeking
injunctive relief in federal court against a state or local government. Signature
Properties International L.P. v. City of Edmond, 310 F.3d 1258, 1268 (10" Cir.
2002). As the Tenth Circuit said in Signature Properties:

... when a party seeks injunctive relief in federal court against a state

or local government or governmental entity, concerns of federalism
counsel respect for the “integrity and function” of those bodies.
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Signature Properties, 310 F.3d at 1268. In order to do so, plaintiffs must show

that under New Mexico preemption principles the same legislature which
delegated extensive land use and police powers to counties took away those
powers without providing express language so preempting. Two cases, however,
point to the exact opposite result, namely that Rio Arriba County has the authority

to adopt a moratorium on land use permit applications for.oil and gas operations.

2. NEW MEXICO PREEMPTION AND CONFLICT LAW
DOES NOT APPLY TO SUPPLEMENTAL LOCAL
GOVERNMENT LAND USE REGULATION OF OIL
AND GAS DRILLING

Opinions from the New Mexico Court of Appeals and the Tenth Circuit have
explored New Mexico preemption law in depth. Those opinions show that there
are three ways in which the State may preempt the powers that it has otherwise
provided to sub-state units. They are: (1) express preemption; (2) implied
preemption by occupation of the field; and (3) implied preemption by conflict.
Rancho Lobo, Ltd. v. DeVargas, 303 F.3d 1195, 1201-06 (10th Cir. 2002); San
Pedro Mining Corp. v. Board of County Commissioners of Santa Fe County, 121

N.M. 194, 909 P.2d 754 (N.M. App.1996), cert. denied.! As noted in San Pedro

' As the Tenth Circuit noted in DeVargas, when a federal court sits in diversity jurisdiction it must apply the law of
the forum state. 303 F.3d at 1202 n.2. Normally an intermediate court of appeals decision such as San Pedro
Mining would not be considered controlling but for the reasons stated in DeVargas the New Mexico Supreme Court
is likely to agree with the reasoning and result. Id. The Tenth Circuit’s prediction was proven correct when the
New Mexico Supreme Court in Smith v. City of Santa Fe, 142 N.M. 786, 171 P.3d 300, 308 (2007) specifically
approved of the preemption analysis of the Court of Appeals decision in Smirh, 139 N.M. 410, 133 P.3d 866, 871-72
(N.M. App. 2006) which itself relied heavily on San Pedro Mining.
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Mining: “A local government is presumed to retain the power to exercise its
normal authority over an activity, so the intention of the legislature to preempt
local control must be clearly stated if express preemption is to result.” San Pedro
Mining, 909 P.2d at 758.

Plaintiffs have not clearly delineated how the County's ordinance is
expressly preempted. Unlike the plaintiffs in DeVargas and San Pedro Mining,
plaintiffs only cite to provisions in the New Mexico Oil and Gas Act (N.M.S.A.
1978, §§ 70-2-1, 70-2-6, 70-2-12) that define the powers granted to the-Oil
Conservation Commission and Oil Conservation Division. (Page 5 of Plaintiff’s
Motion for Preliminary Injunction). Merely providing a state agency with
substantial powers is insufficient to expressly preempt as the Tenth Circuit noted
with respect to the grant of authority to the State Forestry Division. De Vargas,
303 F.3d at 1201-02. The Tenth Circuit said:

However, while the above-cited language [N.M.S.A. 68-2-14, 68-2-

16] authorizes the Forestry Division to enforce and administer all laws

and regulations relating to timber harvesting, it does not give the

Division exclusive power to do so, nor does it expressly prohibit local

governments from enacting and enforcing laws relating to timber

harvesting. Therefore, the Forest Conservation Act does not set forth

in a clear and unambiguous manner the legislature’s intent to

expressly preempt local regulation.

Id. at 1202. Nowhere in the Oil and Gas Act, nor in any rule adopted by the Oil
Conservation Commission or the Oil Conservation Division, is there anything that

even resembles an express statement that the Act or a rule preempts sub-state
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governmental entities from exercising their expressly delegated powers to regulate
land use within their jurisdictions.” The Court in San Pedro Mining provided a
specific example of how express preemption works in New Mexico, citing to the
Pesticide Control Act and its express prohibition of local regulation. San Pedro,
q 3. The Pesticide Control Act specifically and unambiguously prohibits local
control over pesticide regulation:

Except as otherwise authorized in the Pesticide Control Act, no city,

county or other political subdivision of the state and no home rule

municipality shall adopt or continue in effect any ordinance, rule,

regulation or statue regarding the registration, labeling, distribution,

sale, handling, use, application, transportation or disposal of

pesticides.
NMSA 1978, § 76-4-9.1 (1992). As with the New Mexico Forest Conservation
Act (N.M.S.A. 1978, §§ 68-2-1 et seq. (1959)), discussed by the Tenth Circuit in
De Vargas, id., and the New Mexico Mining Act (N.M.S.A. 1978, §§ 69-36-1 et
seq. (1993)), discussed by the New Mexico Court of Appeals in San Pedro Mining
there is nothing remotely like the express statement in § 76-4-9.1 to be found in the

Oil and Gas Act that expressly preempts county regulation of oil and gas

operations. Both DeVargas and San Pedro Mining clearly held that extensive state

2 The only statutory provision quoted verbatim in Plaintiff’s pleading is N.M.S.A. 1978, § 70-12-5B(4)(a) through
(1) dealing with the private law issue of the relationship of the mineral and surface owners upon a severance of the
minerals. (COMPLAINT Page 5-6) The Surface Owners’ Protection Act is totally inapposite to this case which
deals with the right of a County to exercise its lawfully delegated authority to regulate land use. The Act changes
the common law rules regarding the scope of the implied easement of surface use that otherwise governs the
relationship between a mineral and surface owner. See generally, Patrick Martin & Bruce Kramer, Wllhams &
Meyers Oil and Gas Law § 218 (2008).
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regulation is not a proper basis for finding that the State has expressly preempted
sub-state units from exercising their delegated powers.

Even where there is no express preemption there may be implied preemption
upon a showing that the Legislature “clearly intended to preempt a governmental
area.” Casuse v. City of Gallup, 106 N.M. 571, 746 P.2d 1103, 1105 (1987). In
order to achieve preemption under this theory, Plaintiffs must show that the
Legislature clearly intended to occupy the field of oil and gas regulation, including
land use externalities caused by the existence of oil and gas operations.

The granting of comprehensive powers to the State agency is insufficient to
show intent to occupy the field. DeVargas, 303 F.3d at 1203-04. In order to
determine whether there has been such an implied preemption, a court ex
necessitate, must define the field. It is clear from the language found in the Oil
and Gas Act, in § 4-37-1, and in § 3-21-1 that the Legislature did not intend to
occupy the field of oil and gas operations in foto. Again the analogy to the
situations in San Pedro Mining and DeVargas are compelling. In DeVargas, the
Tenth Circuit defined the field that the Forest Conservation Act allegedly occupied
as the general area of forestry regulation. De Vargas, 303 F.3d at 1203-04.
Likewise in San Pedro Mining, the field was seemingly defined as mining
regulation. Yet in both cases the two courts noted that there were interests covered

by the sub-state regulation that fell outside of the field of state regulation. In San
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Pedro Mining the court found that the primary focus of the Act was to minimize
the damage to the land being mined. San Pedro Mining, 909 P.2d at 759. Yet the
court said that while the County ordinance addressed many of the same issues and
concerns as the Mining Act that did not lead to a finding of implied preemption by
occupation of the field. Id. at 759-60. There must be something in the statute that
clearly indicates that the State is seeking to oust the sub-state unit from exercising
its delegated powers. The fact that the State agency may have extensive powers
over a particular industry or activity, by itself is insufficient to show that the
Legislature intended to occupy the field.

For example, in San Pedro Mining, the court noted that the Energy, Minerals
and Natural Resources Department was given extensive powers relating to all
aspects of mining operations, including erosion control, toxic waste disposal and
water quality. Nevertheless, the Court found that the Mining Act did not
necessarily occupy the field because there were legitimate concerns that the state
statute and regulations did not cover including such issues as “traffic congestion,
increased noise, possible nuisances created by blasting or fugitive dust,
compatibility of the mining use with the use made by the surrounding lands,

appropriate distribution of land use and development and the effect of the mining
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activity on surrounding property values.” San Pedro Mining 909 P.2d at 759.> If
you substitute "oil and gas" for "mining," the same local city and county concerns
abound when it comes to the real externalities caused by oil and gas development.

Plaintiffs assert that the Oil Conservation Division and Oil Conservation
Commission has adopted “well spacing” rules that dictate where wells may‘be
located, and thereby imply that these regulations oust local regulation. They fail to
add that such well spacing rules are designed to deal with the protection of
subsurface correlative rights. See Bruce M. Kramer & Patrick H. Martin, The Law
of Pooling and Unitization ch. 3, 5 (2008). These issues relate to the protection of
property interests below the surface of the earth. The Rio Arriba zoning ordinance
and the moratorium ordinance do not deal with these public policy objectives.
Instead they deal with the surface and sub-surface land use impacts of oil and gas
development, much as the County mining ordinance in San Pedro Mining dealt
with the surface and sub-surface land use impacts of mining activities. As with De
Vargas and San Pedro Mining there is no clear indication from the State
Legislature that it intended to occupy the field of zoning and land use with respect
to oil and gas operations. In the absence of such clear intent there can be no

implied preemption by occupation of the field.

3 The Tenth Circuit in De Vargas quoted extensively from San Pedro Mining in supporting its conclusion that the
forestry statute and regulations did not occupy the field because there were substantial areas of local concern that the
statute and regulations did not cover. 303 F.3d at 1204-05.

15

29133.1




Nor is there preemption through a conflict between the state and the
county’s regulatory program with respect to the Rio Arriba County Ordinance.
San Pedro Mining, 909 P.2d at 759-60; De Vargas, 303 F.3d at 1205. Plaintiff
claims such a conflict, but none exists. Merely having a concurrent permit
requirement is not a per se conflict. Even where the County ordinance and the
state statutes and regulations cover the same general subject matter, there is still
not necessarily an impermissible conflict. The San Pedro Mining opinion
concluded:

The County’s ordinance does, in part, address many of these concerns.

... Therefore, there is room for concurrent jurisdiction and regulation,

with the County’s ordinance regulating aspects of the mining activity

that concern off-site safety, compatibility with surrounding property
uses, and other matters left unaddressed by the Act and regulations.

Plaintiff can accordingly be required to obtain County as well as State

approval for its mining activities.

San Pedro Mining, 909 P.2d at 759-60.

State Executive Order 2008-004 clearly refutes the existence of any
state/sub-state conflict because it directs all State agencies to act collaboratively
with Santa Fe County. At the present time Rio Arriba County has placed a
moratorium on the issuance of discretionary permits for oil and gas operations that
is required by its zoning ordinance. The purpose of the moratorium, as stated in

the preamble is to study the problem in order to develop ordinances that will best

protect the public health, safety, the economy, infrastructure, public services and

16

29133.1




neighboring property rights. (Rio Arriba County Ordinance No. 2008-03 —
Preamble). There can be no conflict between the moratorium ordinance and the
Oil and Gas Act since the parameters of the regulations that may or ﬁay not be
adopted by Rio Arriba County are not yet determined, and the ordinance itself
conflicts with no state statute, including the Oil and Gas Act because it merely
provides for a short interim period to work out a proper regulatory scheme. It
would be improvident for the District Court to enjoin a temporary moratorium
which will expire in short order and be replaced by a comprehensive ordinance or
ordinances that will be subject to review in state or federal court. Signature
Properties, 310 F.3d at 1268. The mere requirement in the existing zoning
ordinance that o1l and gas operators receive discretionary conditional use permits,
as noted above, is not a conflict since there are substantial local interests that are
addressed by the County’s zoning ordinance that are not addressed in the Oil and
Gas Conservation Act. At this point in time there can be no implied preemption
by conflict because there is no conflict between a moratorium and State

.4
regulations.

* Since the State, through an Executive Order, No. 2008-004 (Imposing a Six Month Moratorium on New Oil and
Gas Dirilling in Santa Fe County and the Galisteo Basin has likewise adopted a moratorium on state permits for
development in the Galisteo Basin in Santa Fe County for the purpose of studying the problem of oil and gas
development, a County moratorium ordinance designed to allow it to study the problem of oil and gas development
cannot be in conflict with the Oil and Gas Act when the State itself has placed a similar moratorium on such
activities.
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3. NATIONAL CASE LAW SUPPORTS THE PRINCIPLE
OF NO PREEMPTION OR CONFLICT

The Plaintiffs have not proved that the injunction, if issued, will not

adversely affect the public interest. The same principles of state and local
concurrent regulations have been applied throughout the United States to protect
the wider public interest in cases involving oil and gas drilling, mining, game bird
farms, wetlands, sanitary land fills, solid waste management and sand/gravel
excavation.

For example, in Vinson v. Medley, 737 P.2d 932 (Okla. 1987), the Supreme
Court of Oklahoma held that local regulation of drilling of oil and gas wells to
safeguard the publié welfare was not preempted by state law requiring state
permitting by the Oil and Gas Division. A state law relative to abandoned mines
was held in Mayor & Township of South Brunswick v. Covino, 362 A. 2d 51 (N.J.
App. 1976) to be primarily addressed to the issue of safety of mining employees
and did not preempt local land use regulation to safeguard the general public. See
also Climans v. Board of Supervisors of Shenango Township, 529 A. 2d 562 (Pa.
Cmmwlth, 1987) (local ordinance making mining a conditional zoning use was not
preempted by state law or mining).

A ninety (90) foot local limitation on the height of sanitary landfills was not
preempted by the State Solid Waste Management Act in Bauer v. Waste

Management of Connecticut, Inc., 662 A. 2d 1179 (Conn. 1995). The Connecticut
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Supreme Court found no intent to occupy the field, nor any irreconcilable conflict,
thus permitting the local regulation to be stricter than the State Department of
Environmental Protection permit, in accord, Beverly Bank v. Cook County, 510
N.E. 2d 941 (11l. App. 1987).

In a recent decision affecting Game Bird Farms, the Supreme Court of
Wisconsin held that the State Department of Natural Resources statutory authority
to license the operations of game bird farms did not preclude the local regulation of
the farms through supplemental zoning:

Zoning and licensing represent distinct powers that do not
conflict with each other.... In this case, the purpose of the
County Zoning Ordinance involves demarcation of the
appropriate areas or location where a game bird farm may
operate. It does not directly regulate the operation. ..
Willow Creek Ranch, LLC v. Town of Shelby, 611 N.W. 2d 693, 700 (Wis.
2000).

The Maryland Court of Appeals (the highest court in Maryland) states
the principle succinctly:

[A] local government is free to add additional standards in
harmony with the spirit of concurrent state legislation. In the
absence of a clear statutory intent to preempt local land use
regulation, or of any direct conflict with a statutory purpose,
most state courts grant local governments considerable latitude

to legislate concurrently with the state --- and may provide for
additional or more extensive regulation of land use. (emphasis

added)
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Mayor & Aldermen of City of Annapolis v. Annapolis Waterfront Co., 396 A.2d
1080 (Md. 1979). See also Southern New England Corp. v. Town of Burlington,
490 N.E. 2d 451 (Mass. 1986) (more stringent regulation of environmental
wetlands is not preempted by state statute regulating wetlands); Hogan, Lepore &
Hogan v. Pequea Township Zoning Board, 683 A. 2d 464 (Pa. Cmmwth. 1994)
(pollution of private wells and aquifers is proper field for local land use regulation
supplemental to state regulation).

The standards of local regulation can reach to include protections not
covered by the state. See Brick Hill Construction Corp. v. Zoning Board of
Appeals of Town of Somers, 420 N.E. 2d 968 (N.Y. 1981) (denial of a special
permit for excavation of a sand and gravel excavation site upheld where: (1) there
1s an increase of truck traffic creating traffic safety and congestion problem; (2)
hazardous conditions; (3) high noise; (4) air pollution contamination; and (5)
increased flooding). See also City of Alpharetta v. Estate of Sims, 533 S.E. 2d 692
(Ga. 2000) (regulation of habitat and wetlands); Veilleux v. City of Augusta, 684 A.

2d 413 (Me. 1996) (pollution of septic systems).
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B. THE DISTRICT COURT DOES NOT HAVE SUBJECT MATTER
JURISDICTION OVER THE FEDERAL CAUSES OF ACTION
PLEADED AND THUS PLAINTIFFS CANNOT SHOW THAT
THEY WILL HAVE A SUBSTANTIAL LIKELIHOOD OF
PREVAILING ON THE MERITS ON THE FEDERAL CLAIMS.

Nowhere in Plaintiffs’ Motion for a Preliminary Injunction do they discuss
that they have a substantial likelihood of prevailing on any of their pleaded federal
causes of action (See Motion For Preliminary Injunction, at pgs. 4 to 7). The only
cause of action for which they discuss prevailing on the merits is the pendent state
preemption claim. (Declaratory Judgment; Preemption by State). No discussion is
forthcoming with respect to Count I (Violation of the Fifth and Fourteenth
Amendments alleging a per se Lucas take or a Penn Central “partial” take); Count
II (Violation of Substantive and Procedural Due Process) and Count III (Violation
of Equal Protection).

Plaintiffs admit that they knew there was a permit process and they failed to
apply for a permit under the County’s Land Use Regulations Ordinance No. 2000-
01. Plaintiffs attached Exhibit “2” to the Complaint, Ordinance No. 2008-03
which states in material part:

WHEREAS, as set forth in the Rio Arriba Design and
Development Regulation Systems, being Rio Arriba County
Ordinance 2000-01, the County is committed to providing for
orderly development to protect its natural resources, air, land
and beauty...; and

WHEREAS, as set forth in Ordinance 2000-01 the impact of
unmanaged development must be reduced as much as possible.
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Significantly, they attached a Letter from the Rio Arriba Planning Dept. to
Ralph Manoushagian of April 22, 2008 (Exhibit “3” to the Complaint), stating
explicitly:

This letter is to inform you that pursuant to the Rio Arriba
County Design Regulation System Ordinance 2000-01,
Approach Resources, Inc. must acquire County approval prior
to operating its oil and gas lease. In order to do so, Approach
Resources, Inc. must submit an application for a change of use
permit. ..

Thus, Plaintiffs on the face of the Complaint demonstrate that the Court

lacks subject matter jurisdiction to hear any of these causes of action, as follows:

1. Regulatory Taking. Under Williamson County Regional Planning

Comm’n v. Hamilton Bank of Johnson City, 473 U.S. 172 (1985), Plaintiffs in an
inverse condemnation suit are categorically barred from bringing such suit in
federal court until they have exhausted all of their administrative remedies and
sought compensation through the Supreme Court of New Mexico, see also,
National Advertising Company v. City of Miami, Florida, 402 F.3d 1329 (11™ Cir,
2006), cert. denied, 546 U.S. 1170. The Court thus lacks subject matter
jurisdiction over the inverse condemnation claims. See Takhar v. Town of Taos, 93
P.3d 762, 764-765 (N.M. App. 2004) (requiring a party to exhaust administrative

remedies under Williamson).
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Secondly, Plaintiffs cannot show that even if the District Court has
jurisdiction that they have a substantial likelihood that they will prevail on the
merits of the takings claims. As to Plaintiffs’ per se Lucas claim (asserted 100%
loss of all value for the four month period of the moratorium) (Lucas v. South
Carolina Coastal Council, 505 U.S. 1003 (1992)), the U.S. Supreme Court in the
Tahoe case completely rejected the same argument made by Plaintiffs in this case,
that a short term moratorium could ever effect a categorical Lucas take (“neither
Lucas, nor First English, nor any of our regulatory takings cases compels us to
accept petitioner’s categorical submission...nor does a 16 month delay in granting
a permit constitute a temporary taking.”). The Supreme Court in Tahoe cited to
Woodbury Place Partners v. City of Woodbury, 492 N.W. 2d 258 (Minn. App.
1992), noting that a two year delay in obtaining building permits by reason of a
short term moratorium could not constitute a Lucas per se take, nor a facial or as
applied taking, because the ordinance did not effect a “permanent deprivation”
value, and that the temporary loss was inconsequential under Penn Central Transp.
Co. v. City of New York when compared to the remaining value in perpetuity after
the moratorium concluded.

2. Substantive and Procedural Due Process. Plaintiffs have no property

interest in a discretionary conditional use permit that they have not applied for.

Hyde Park Co. v. Santa Fe City Council, 226 F.3d 1207 (10" Cir. 2000); Jacobs,
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Visconsi & Jacobs, Co. v. City of Lawrence, 927 F.2d 1111, 1116 (10™ Cir. 1991)
They have no property interest in existing zoning — which in any event required
them to obtain a County discretionary conditional use permit for oil and gas
drilling approval. Without such a property interest, they have no entitlement to
substantive or procedural due process. Crider v. Board of County Commissioners
of Boulder County, Colorado, 246 F. 3d 1285 (10" Cir. 2001); see also Hyde Park
Co. v. Santa Fe City Council, 226 F. 3d 1207, 1210 (10™ Cir. 2000) (“to prevail on
either a procedural or substantive due process claim, a plaintiff must first
establish...a protectable property interest”); J.V.J. v. City of Lawrence, 927 F. 2d
1111, 1116 (10" Cir. 1991) (a protectable property interest applies only to permits
for which there is no discretionary approval) (... the entitlement analysis centers
on the degree of discretion given the decision maker and not the probability of the
decisions favorable outcome”). No property interest exists even when a town
unjustifiably delays issuing building permits. Torremeo v. Town of Fremont, 438
F.3d 113, 118 (1% Cir. 2006), cited in Highland Development, Inc. v. Duchesne
County, 505 F. Supp. 2d 1129, 1155 (D. Utah 2007).

3. Equal Protection. Plaintiffs have failed to plead that Rio Arriba

County has rendered a final decision with respect to an application for land use
approval so as to determine whether the Plaintiffs were irrationally treated

dissimilarly. In Landmark Land Co. of Oklahoma, Inc. v. Buchanan, 874 F. 2d
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717, 7211 (10" Cir. 1989)° the developer’s claims that the City denied him equal
protection and substantive due process by failing to approve building permit
applications pending its consideration of a proposed zoning ordinance were not
ripe. The Court held the equal protection claim was not ripe because the City had
not either indicated definitively what level of development would be allowed on
the subject property nor finally ruled out possibility that the developer would be
able to proceed with its original plans and the developer had only been subjected to
approximately six months of delay. Id. at 721. The Landmark holding was
similarly cited in Signature Properties Int’l Partnership v, City of Edmond, 310 F.
3d 1258 (10™ Cir. 2002).

Equal protection claims by a class of one under Village of Willowbrook v.
Olech, 528 U.S. 562 (2000) require more than the lack of a rational basis for
differential treatment in land use cases. Such claims require some showing of
illegitimate motive or animus:

Most circuits, including this one have proceeded cautiously in
applying the [Olech class of one] theory, sensitive to Justice
Breyer’s warning in Olech against turning exercises of
government into constitutional causes. An approach that reads
Olech too broadly could transform the federal courts into
“general-purpose second guesses of the reasonableness of broad
areas of state and local decision making: a role that is both ill-

suited to the federal courts and offensive to state and local
autonomy in our federal system.

’Landmark was abrogated by Federal Lands Consortium v. U.S., 195 F. 3d 1190 (10" Cir. 1999), solely for its
analysis of procedural due process and not on its equal protection holding.
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Highland Development, Inc. v. Duchesne County, 505 F. Supp. 2d 1129, 1250 (D.
Utah 2007), citing Jicarilla Apache Nation v. Rio Arriba County, 440 F. 3d 1202,
1209 (10" Cir. 2006).

Plaintiffs’ federal claims are premature and unripe and this Court lacks
subject matter jurisdiction to hear them. Without properly asserted federal claims
the Court should not even consider the pendent state claim for preemption upon
which the injunction motion is solely based. The Court should deny the injunction
and dismiss the action. Nor does the Court have jurisdiction to abstain under
Pullman, Burford or Rooker-Feldman abstention since there are no federal claims
left to consider. See Signature Properties, International Ltd. Partnership v. City of
Edmond, 310 F. 3d 1258 (10th Cir. 2002) (developer’s substantive due process and
state law constitutional claim was not ripe reversing the District Court’s grant of an
injunction and dismissing the case, upholding Landmark holding on required
ripeness). See also Federal Lands Consortium v. U.S.A., 195 F. 3d 1190 (10" Cir.
1999) (motion for preliminary injunction denied based on lack of a property

interest to establish ripeness on constitutional claims).

C. CONCLUSION

Amici pray that this Court deny the application for preliminary injunction
and dismiss the action for lack of subject matter jurisdiction over the federal

claims.
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Alternatively, if this Court hears the application for preliminary injunction,
this Court should deny the application because Plaintiffs have failed to establish
that have met their burden of proof to show that they have a substantial likelihood
of prevailing on the merits of either the federal claims or the pendent state law
claim of preemption; that they will suffer irreparable harm unless the injunction is
issued; the threatened injury outweighs the harm caused that the preliminary
injunction may cause the opposing party; and the injunction, if issued, will not
adversely affect the public interest. Plaintiffs’ argument is based on speculation
and innuendo as to what the Board of County Commissioners may or may not do at
the end of the moratorium period (120 days from April 24, 2008). In addition,
based on considerations of federalism, the federal courts should not interfere with a
New Mexico county’s exercise of its lawful powers to protect the public health,

safety, morals and general welfare of its citizens.

Respectfully submitted,

DATED: MILLER BARONDESS, LLP

By:

Robert H. Freilich

Counsel for Amici, County of Santa Fe,

New Mexico, the New Mexico Association of
Counties and The New Mexico Municipal
League
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DATED:

DATED:

29133.1

Respectfully submitted,
MCcGINNIS, LOCHRIDGE & KILGORE, LLP

By:

Bruce M. Kramer

Counsel for Amici, County of Santa Fe,

New Mexico, the New Mexico Association of
Counties and The New Mexico Municipal
League

Respectfully submitted,
COUNTY OF SANTA FE

By:

Steven A. Ross

Rachel A. Brown

Attorneys for County of Santa Fe, New
Mexico and Counsel for Amici, County of
Santa Fe, New Mexico, the New Mexico
Association of Counties and The New
Mexico Municipal League
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