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1 MR. BROOKS: I s everyone ready? At t h i s 

2 time we c a l l Case Number 14331. This i s the amended 

3 a p p l i c a t i o n of XTO Energy, Inc., f o r compulsory p o o l i n g 

4 and downhole commingling, San Juan County, New Mexico. 

5 C a l l f o r appearances. 

6 MR. KELLAHIN: Mr. Examiner, I'm Tom 

7 K e l l a h i n of the Santa Fe law f i r m of K e l l a h i n & K e l l a h i n 

8 appearing t h i s morning on behalf of the a p p l i c a n t , and I 

9 have three witness t o be sworn. 

10 MR. HALL: Mr. Examiner, Scott H a l l , 

11 Montgomery & Andrews law f i r m , Santa Fe, appearing on 

12 behalf of SG Methane Company. No witnesses. 

13 MR. BROOKS: I want t o take a lunch recess 

14 at 11:45. For three witnesses, i t may be necessary t o 

15 come back t h i s afternoon. 

16 You may proceed. 

17 MR. KELLAHIN: Mr. Examiner, w e ' l l c a l l 

18 our f i r s t witness. 

19 MR. BROOKS: Let's swear a l l the 

20 witnesses. 

21 (The witnesses were sworn.) 

22 MR. KELLAHIN: Mr. Jameson, i f y o u ' l l have 

23 a seat at the witness t a b l e . 

24 Mr. Examiner, you have before you a t h r e e - r i n g 

25 binder. I've given the court r e p o r t e r the o r i g i n a l s of 
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1 the documents, and they're i n a sequence where the f i r s t 

2 p a r t of these are the land documents. Then we have the 

3 engineer t h a t prepared the cost a l l o c a t i o n s . Then the 

4 l a s t witness i s the engineer t h a t d i d the production 

5 a l l o c a t i o n s . 

6 We're de a l i n g w i t h a forced p o o l i n g case i n 

7 the San Juan Basin on 160-acre spacing u n i t , I t ' s a 

8 downhole commingled wellbore w i t h the P i c t u r e d C l i f f as 

9 the upper zone, and j u s t below t h a t i s the Chacra. 

10 We f i l e d f o r a compulsory p o o l i n g , and during 

11 t h a t process, Mr. H a l l ' s c l i e n t objected t o some of the 

12 components t h a t l e d us i n t o amending a p p l i c a t i o n and 

13 adding, f o r the purposes of t h i s hearing, the downhole 

14 commingling approval process. We have n o t i f i e d a l l of 

15 the p a r t i e s e n t i t l e d t o n o t i f i c a t i o n under an 

16 a d m i n i s t r a t i v e downhole commingling case and r o l l e d t h a t 

17 a l l i n t o one package t h i s morning. 

18 MR. BROOKS: Okay. 

19 BRADLEY JAMESON 

20 Having been f i r s t duly sworn, t e s t i f i e d as f o l l o w s : 

21 DIRECT EXAMINATION 

2 2 BY MR. KELLAHIN: 

23 Q. Mr. Jameson, f o r the record, would you s t a t e , 

24 please, your name and occupation? 

25 A. Bradley Jameson, and I'm associate landman f o r 
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2 Q. You've never t e s t i f i e d before the D i v i s i o n , 

3 have you? 

4 A. No. 

5 Q. Mr. Jameson, describe f o r us your education. 

6 A. I've got a Bachelor's i n business marketing 

7 from Texas Tech U n i v e r s i t y . 

8 Q • How d i d t h a t lead you i n t o petroleum land? 

9 A. My stepdad i s an o i l and gas atto r n e y i n New 

10 Mexico, or my step f a t h e r - i n - l a w i s an o i l and gas 

11 att o r n e y , and t h a t k i n d of l e d me i n t o i t . 

12 Q. How long have you been a p r a c t i c i n g o i l and 

13 gas man? 

14 A. This w i l l be my f o u r t h year. 

15 Q. What are your d u t i e s w i t h XTO? 

16 A. I handle a l l the land matters i n d r i l l i n g the 

17 w e l l s , from proposing w e l l s t o par t n e r s , t i t l e work. 

18 Q- What area of r e s p o n s i b i l i t y i n New Mexico are 

19 you associated? 

20 A. San Juan County, Township 2 9 North. 

21 Q- I f we're lo o k i n g at the spacing u n i t s and the 

22 i n t e r e s t owners involved i n t h i s p a r t i c u l a r w e l l , the 

23 Martinez -

24 A. Yes, s i r . 

25 Q. - - t h a t i s something w i t h i n your area of 
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r e s p o n s i b i l i t y ? 

2 A. Yes, i t i s . 

3 Q. Have you made y o u r s e l f knowledgeable about t h e 

4 i n t e r e s t owners i n t h a t s p a c i n g u n i t ? 

5 A. Yes, s i r . 

6 Q. Are you a s s i g n e d t h e r e s p o n s i b i l i t y as a 

7 landman t o c o n t a c t and propose p a r t i c i p a t i o n o f a l l t h e 

8 w o r k i n g i n t e r e s t owners i n t h e M a r t i n e z Well? 

9 A. Yes, I was. 

10 MR. KELLAHIN: We t e n d e r Mr. Jameson as an 

11 e x p e r t p e t r o l e u m landman. 

12 MR. HALL: No o b j e c t i o n . 

13 MR. BROOKS: So q u a l i f i e d . 

14 Q. (By Mr. K e l l a h i n ) Mr. Jameson, i f you open 

15 t h e e x h i b i t book and t u r n t o t h e f i r s t document, t h e r e ' s 

16 an i n d e x page. I f you t u r n t o Tab 1 and l o o k a t t h e 

17 f i r s t d i s p l a y . I d e n t i f y f o r us what we're l o o k i n g a t . 

18 A. I t ' s a map. 

19 Q. I t has c e n t e r e d on t h e map a n i n e - s e c t i o n map 

20 w i t h S e c t i o n 24 i n t h e c e n t e r ? 

21 A. Yes, s i r . 

22 Q. I d e n t i f y f o r us t h e s u b j e c t w e l l t h a t ' s 

23 i n v o l v e d t h i s morning. Where do we f i n d t h a t ? 

24 A. I t ' s t h e M a r t i n e z Gas Com D IR. I t ' s i n 

25 S e c t i o n 24, which i s i n t h e c e n t e r o f t h e map, i n t h e 

M L I I i n . i 
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1 northeast quarter. 

2 Q. I t ' s the one w i t h the arrow pointed at i t ? 

3 A. Yes, s i r , i t i s . 

4 Q. The formations associated w i t h t h i s Martinez 

5 Well are what, s i r ? 

6 A. The Pic t u r e d C l i f f and the Chacra. 

7 Q. I n the terms of those two formations, what i s 

8 the appropriate size spacing u n i t assigned t o t h a t 

9 production? 

10 A. 160. 

11 Q. W i t h i n the 160-acre t r a c t , t h a t would be the 

12 Northeast quarter of Section 24? 

13 A. Yes, i t i s . 

14 Q. Do you have knowledge as t o whoever the 

15 working i n t e r e s t owners are? 

16 A. Yes, s i r , I do. 

17 Q. I s t h a t ownership d i v i d e d v e r t i c a l l y ? 

18 A. I t i s . 

19 Q. I n what way? 

20 A. We have owners i n the Pic t u r e d C l i f f s t h a t are 

21 d i f f e r e n t than the Chacra. 

22 Q. So l e t ' s t u r n t o -- I moved the APD. I t ' s not 

23 behind Tab 1 anymore. We moved i t l a t e r i n the 

24 discussion. But i f you t u r n t o Tab 2 now, there's the 

25 f i r s t d i s p l a y . Do you see t h a t , Mr. Jameson? 
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1 A. Yes, s i r , I do. 

2 Q. Where was t h i s -- what's marked as E x h i b i t A, 

3 where was t h i s taken from? 

4 A. I t ' s from the proposed JOA t o the working 

5 i n t e r e s t owners i n the w e l l . 

6 Q. Have you s a t i s f i e d y o u r s e l f t h a t t h i s 

7 t a b u l a t i o n i s c o r r e c t and accurate? 

8 A. Yes, I have. 

9 Q. Describe f o r us how i t i s arranged and how the 

10 p a r t i e s are i d e n t i f i e d . 

11 A. We show the Unit Area A as the Pic t u r e d C l i f f s 

12 formation, and we show the Unit Area B as the Chacra 

13 formation. We've got i t s p l i t up as an operator, which 

14 i s XTO Energy, and we show t h e i r working i n t e r e s t i n Unit 

15 A and Unit B. And we've got the nonoperators l i s t e d and 

16 t h e i r i n t e r e s t i n Unit A and B. 

17 Q. When you look at the s u b d i v i s i o n of the 

18 i n t e r e s t i n the Pictured C l i f f , then, you have a package 

19 of working i n t e r e s t owners. Which of the people i n the 

20 Pi c t u r e d C l i f f e n t i t i e s are not yet p a r t i c i p a t i n g ? 

21 A. Neither SG Methane or Frederick L i l l y . 

22 Q. And n e i t h e r of those i n t e r e s t owners have 

23 i n t e r e s t down i n the Chacra? 

24 A. No, s i r . 

25 Q. L e t ' s move o v e r t o t h e C h a c r a , w h i c h w o u l d be 
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1 Area B, and read down -- and you p i c k up two more j 

2 i n d i v i d u a l s whose i n t e r e s t i s only i n the Chacra? j 

3 A. Yes, s i r . ] 
4 Q. Who are those? 1 

5 A. Candace L. Kelton Cox and Georgia Lee Kelton. 

6 Q. Based upon t h i s ownership i n f o r m a t i o n -- | 

7 MR. BROOKS: Excuse me. Are these -- Cox 

8 and Kelton, are they j o i n i n g or are they t o be pooled? j 

9 MR. KELLAHIN: They are t o be pooled. j 

10 MR. BROOKS: So there are no j o i n i n g 

11 i n t e r e s t owners, other than XTO? 

12 MR. KELLAHIN: Unless XTO had partners or j 

13 something. 

14 MR. BROOKS: None t h a t are of record? { 

15 MR. KELLAHIN: Right. 

16 Q. (By Mr. Kellahin) Let's t u r n over t o Tab 3, ) 

17 Mr. Jameson. Did you cause a w e l l proposal t o be sent t o 

18 the p a r t i e s f o r whom you're now seeking t o compulsory j 

i 
19 pool? | 

20 A. Yes, s i r , I d i d . 

21 Q. When we look at the l e t t e r t h a t ' s under 

22 E x h i b i t Tab 3, i s t h i s your l e t t e r ? 

23 A. Yes, s i r , i t i s . 
24 Q. Describe what you're doing. 
25 A. I was j u s t simply s t a t i n g t h a t I was w i t h XTO 
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1 Energy. I'm proposing, t h i s w e l l , the Martinez Gas Com D 

2 IR. I show where the l o c a t i o n of w e l l i s going t o be. I 

3 enclosed i n the proposal our AFEs f o r both the P i c t u r e d 

4 C l i f f s and the Chacra. 

5 Q. As p a r t of t h a t process, d i d you include an 

6 ope r a t i n g agreement at t h a t p oint? 

7 A. Yes, s i r . 

8 Q. And the operating agreement i s contained i n 

9 the E x h i b i t A t h a t we j u s t t a l k e d about? 

10 A. Yes, s i r . 

11 Q. The f i r s t l e t t e r here i s the one t o Methane? 

12 A. Yes, s i r , i t i s . 

13 Q. Just a f t e r the l e t t e r , there's some a d d i t i o n a l 

14 attachments t h a t are d e l i v e r y i n f o r m a t i o n . Describe f o r 

15 us what happened. 

16 A. I sent the o r i g i n a l l e t t e r t o SG Methane. I n 

17 our system t h i s i s the address we had f o r them. I guess 

18 i t was a bad address. I t came back. When I received the 

19 l e t t e r back, I resubmitted a l e t t e r t o the address on 909 

20 Fannin S t r e e t , Suite 2600. 

21 Q. And your d e l i v e r y i n f o r m a t i o n i n d i c a t e s t h a t 

22 SG Methane received your w e l l proposal when? 

23 A. On November 3rd i s the d e l i v e r y date. 

24 Q. As t o the other i n t e r e s t owners i n the w e l l , 

25 e i t h e r i n the Pictured C l i f f or the Chacra, d i d you also 
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w e l l proposal l e t t e r s ? 

2 A. Yes, s i r , I d i d . 

3 Q. Let's go t o the next l e t t e r . Which one do you 

4 have? 

5 A. Frederick L i l l y , J r . I sent him the l e t t e r . 

6 and h i s l e t t e r -- he accepted h i s l e t t e r . I have 

7 d e l i v e r y c o n f i r m a t i o n f o r i t , as w e l l . 

8 Q. At t h i s p o i n t do you have any agreements w i t h 

9 Mr. L i l l y t h a t allows him t o p a r t i c i p a t e ? 

10 A. No, s i r , we don't. 

11 Q - He's s t i l l an outstanding, uncommitted 

12 i n t e r e s t ? 

13 A. Yes. 

14 Q. I s t h a t also t r u e of Methane? 

15 A. Yes. 

16 Q- Then we go on. The next l e t t e r i s t o Cox. 

17 A. Yes, s i r . 

18 Q. What's the status of your attempts t o get 

19 Candace Cox t o commit t o p a r t i c i p a t i n g ? 

20 A. I sent the same l e t t e r at the same time as the 

21 other ones , and they received i t . I've been -- haven't 

22 had any cantact w i t h Candace Cox. 

23 Q. And then the l a s t l e t t e r i n package? 

24 A. Georgia Lee Kelton. I sent i t t o her. She 

25 never responded w i t h a signed e l e c t i o n l e t t e r . She d i d 
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1 give me a phone c a l l saying she had some issues w i t h the 

2 JOA. 

3 Q. I f you t u r n t o Tab 4, there's a series of fo u r 

4 pages. Before we t a l k about the fou r pages, are these 

5 the AFEs t h a t you submitted w i t h your w e l l proposal 

6 l e t t e r ? 

7 A. Yes. 

8 Q. How are these AFEs organized? 

9 A. The f i r s t AFE you're l o o k i n g at i s the AFE f o r 

10 the Pi c t u r e d C l i f f . 

11 Q. That's two pages? 

12 A. Two pages. 

13 Q. A f t e r t h a t , what do you have? 

14 A. I have the AFE from the Chacra. 

15 Q. I s t h i s method of sending a separate AFE f o r 

16 PC and one f o r Chacra the method t h a t XTO u t i l i z e s ? 

17 A. Yes, s i r . 

18 Q. I s i t your understanding t h a t these costs have 

19 been apportioned between the two formations? 

20 A. Yes, s i r . 

21 Q. And we have a cost engineer t o describe t h a t 

22 process t o us l a t e r ? 

23 A. Yes, s i r . 

24 Q. So these were g iven t o you t o send out and 

25 you, i n f a c t , sent them out? 
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Yes, s i r , I d i d . 

2 Q - I f you t u r n t o Tab 5, l e t ' s go back and 

3 summarize your dealings w i t h Methane. 

4 A. The f i r s t document I have under Tab 5 i s a 

5 l e t t e r dated December 4th of '06. 

6 Q. Was t h i s i n your f i l e ? 

7 A. I t i s i n my f i l e . 

8 Q. What does t h i s represent? 

9 A. This was a w e l l proposal l e t t e r t h a t was sent 

10 out by a landman at XTO t o SG Methane. 

11 Q- What i s your understanding of the purpose of 

12 t h i s l e t t e r ? 

13 A. To see i f they want t o e l e c t t o p a r t i c i p a t e or 

14 not. 

15 Q. And what i s the type of wellbore c o n f i g u r a t i o n 

16 f o r the Martinez Well? 

17 A. I t was a stand-alone PC w e l l at the time. 

18 Q- So o r i g i n a l l y t h i s wellbore was proposed t o 

19 Methane as a stand-alone PC? 

20 A. Yes, s i r . 

21 Q. When you sent your l e t t e r , what happened? 

22 A. I d i d n ' t send t h i s l e t t e r . 

23 Q. When you sent your l e t t e r . 

24 A. When I sent my l e t t e r , i t was a Chacra PC 

25 w e l l . 
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Q. Did Methane make an e l e c t i o n , based upon the 

2 ' 06 l e t t e r , t o p a r t i c i p a t e w i t h t h e i r i n t e r e s t i n the 

3 Pic t u r e d C l i f f i f i t was a stand-alone PC? 

4 A. Yes, they d i d . 

5 

6 

Q. Did they sign the appropriate documents? 

A. Yes, they d i d . 

7 Q. Did they give you some suggested changes t o 

8 your operating agreement? 

9 A. Yes. 

10 Q. Were a l l those changes acceptable? 

11 A. Yes, they were. 

12 Q. Did they complain t o you about the cost? 

13 A. No, they d i d not. 

14 Q. Turn t o Tab 6, s i r . Behind Tab 6 i s pa r t of 

15 an operating agreement. Can you i d e n t i f y what i t i s t h a t 

16 we ' re l o o k i n g at? 

17 A. This i s a copy of the ope r a t i n g agreement 

18 t h a t -- the proposed operating agreement I sent out t o | 

19 the working i n t e r e s t owners f o r the Chacra and the PC. 

20 Q. This i s the one t h a t was attached t o the 

21 l e t t e r i n October? 

22 A. This was the operating agreement t h a t was 

23 attached i n 2008. 

24 Q. To the 2008 proposal? 

25 A. Yes. 
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1 Q. I n t h i s package f o r the Hearing Examiner --

2 we've got the f i r s t page and the index -- have you 

3 included the p o r t i o n of the JOA t h a t includes overhead 

4 rates? I t h i n k i f you t u r n t o what i s marked page 4 of 

5 the JOA, you get a t a b l e or a s e c t i o n t h a t deals w i t h 

6 overhead r a t e s . 

7 A. Yes, I do. 

8 Q. What were the overhead r a t e s o r i g i n a l l y 

9 proposed by XTO f o r t h i s well? 

10 A. Proposed d r i l l i n g w e l l r a t e of 8,500 and 

11 producing w e l l r a t e at 850. 

12 Q. Have you subsequently done f u r t h e r research 

13 and have modified your request f o r overhead rates? 

14 A. Yes, I have. 

15 Q. What do you recommend t o the Examiner as rates 

16 f o r i n c l u d i n g i n t h i s compulsory pooling? 

17 A. $6,000 f o r d r i l l i n g w e l l r a t e , and the 

18 producing w e l l r a t e at $600. 

19 Q. What's the basis f o r doing that? 

20 A. That's j u s t become the standard t h a t I've seen 

21 i n San Juan County. 

22 Q. The standard i n terms of what you're charging 

23 others and others are charging you? 

24 A. Yes, s i r . 

25 Q. Do others charge you i n t h a t range? 
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1 A. Yes, s i r . We've accepted t h a t . 

2 Q. When we t u r n past page 4, then, we s t a r t a 

3 series of pages t h a t are numbered 14B on through 14H, and 

4 then f i n a l l y the signature page. What f u n c t i o n of the 

5 operating agreement i s associated w i t h t h a t p o r t i o n of 

6 the documents I j u s t describeed t o you? 

7 A. This looks l i k e the cost a l l o c a t i o n procedure 

8 between the two zones. 

9 Q. The cost a l l o c a t i o n procedure set out i n your 

10 proposed j o i n t o p e rating agreement? That's what t h i s is? 

11 A. Y e s , s i r . 

12 Q. Have you u t i l i z e d these cost a l l o c a t i o n 

13 procedures w i t h other i n t e r e s t owners? 

14 A. Yes. 

15 Q. And they're the same ones t h a t you're 

16 proposing t o SG Methane? 

17 A. Yes. 

18 Q. I s the cost engineer able t o describe those 

19 things? 

20 A. I bel i e v e he w i l l be. 

21 Q. But t h i s i s the methodology t h a t you have 

22 submitted t o other p a r t i e s f o r t h e i r p a r t i c i p a t i o n on a 

23 v o l u n t a r y basis? 

24 A. Yes, i t i s . 

25 Q. L e t ' s t u r n t o Tab Number 5 . I t ' s s i m p l y my 
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1 n o t i f i c a t i o n of hearing f o r t h i s hearing i n t h i s case. 

2 A. Tab 7? 

3 Q. I'm sorry. Tab 7. This n o t i c e f o r hearing 

4 here. Let's t u r n t o Tab 8. Were you asked t o be 

5 responsible f o r the n o t i f i c a t i o n of the i n t e r e s t owners 

6 a f f e c t e d by the downhole commingling p o r t i o n of t h i s 

7 a p p l i c a t i o n ? 

8 A. Yes, I was. 

9 Q. I n order t o accomplish t h a t , d i d you send out 

10 a l e t t e r t h a t I executed on J u l y 30th? 

11 A. Yes. 

12 Q. I n a d d i t i o n t o t h a t l e t t e r , d i d you enclose a 

13 copy of the D i v i s i o n Form C-107A? 

14 A. Yes, I d i d . 

15 Q. And the spreadsheets associated w i t h t h a t 

16 f i l i n g ? 

17 A. Yes. 

18 Q. Were you able t o a s s i m i l a t e a m a i l i n g l i s t 

19 t h a t included a l l p a r t i e s w i t h whom XTO had knowledge 

2 0 t h a t might share i n commingled production i n the spacing 

21 u n i t ? 

22 A. Yes. 

23 Q. When I look past the commingling a p p l i c a t i o n , 

24 there's a series of green cards, and there's -- and the 

25 f i n a l p a r t i s some white cards. What do the white cards 
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1 represent? 

2 A. They're l e t t e r s t h a t we sent out. We j u s t 

3 haven't received n o t i f i c a t i o n t h a t the l e t t e r has been 

4 d e l i v e r e d t o them. 

5 Q. For the green cards, then, you have what? 

6 A. We have c o n f i r m a t i o n t h a t they have received 

7 the l e t t e r . 

8 Q. Do you bel i e v e t h a t you exhausted reasonable 

9 o p p o r t u n i t i e s t o these p a r t i e s t o p a r t i c i p a t e ? 

10 A. Yes, I beli e v e so. 

11 MR. BROOKS: Do you have green cards from 

12 a l l of the rele v a n t p a r t i e s ? 

13 MR. KELLAHIN: Yes, s i r , we do. 

14 KELLAHIN: Mr. Examiner, t h a t concludes my 

15 examination of Mr. Jameson. We would move the 

16 i n t r o d u c t i o n of the documents s t a r t i n g w i t h E x h i b i t Tab 1 

17 through E x h i b i t Tab Number 8. 

18 MR. HALL: No o b j e c t i o n 

19 MR. BROOKS: E x h i b i t s 1 through 8 w i l l be 

20 admitted. 

21 Mr. H a l l . 

22 ( E x h i b i t s 1 through 8 were admitted.) 

23 CROSS-EXAMINATION 

24 BY MR. HALL: 

2 5 Q. Mr. Jameson, can you walk us through the 
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1 h i s t o r y of f i r s t proposing and then d r i l l i n g and then 

2 re-proposing t h i s w e l l . This w e l l i s d r i l l e d , i s i t not? 

3 A. Yes, i t i s . 

4 Q. But i t ' s not completed? 

5 A. No. 

6 Q. When was the w e l l a c t u a l l y d r i l l e d ? 

7 A. I'm not sure of the exact date, but I -- the 

8 engineers w i l l be able t o answer the exact date, but I 

9 know i t was i n November, maybe the middle p a r t of 

10 November. 

11 Q. Do you know, was the w e l l d r i l l e d t o i t s 

12 present TD i n one operat i o n , or was i t deepened at any 

13 p o i n t t o include the Chacra? 

14 A. I'm not sure. I'm sure the engineers w i l l be 

15 able t o answer t h a t . 

16 Q. The w e l l was i n i t i a l l y proposed as a Pictured 

17 C l i f f s well? 

18 A. Yes. 

19 Q. And d r i l l i n g down t o the Chacra, i s t h a t what 

20 motivated XTO t o re-propose the w e l l t o the i n t e r e s t 

21 owners as a Chacra/Pictured C l i f f s dual? 

22 A. The w e l l was proposeed i n 2006. I t wasn't 

23 d r i l l e d , so we f e l t l i k e i t was our r e s p o n s i b i l i t y t o 

24 re-propose i t . When we d i d re-propose, we f e l t the best 

25 i n t e r e s t of the w e l l was Pic t u r e d C l i f f s / C h a c r a . 
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Q. I n your e x h i b i t s , I understood there were two 

2 w e l l proposals. The o r i g i n a l proposals t h a t went out t o 

3 SG --

4 A. I n 2008? I s t h a t what you're t a l k i n g about? 

5 I sent an o r i g i n a l proposal t o SG i n 2008. I t was 

6 returned t o me because of the bad address. When I got 

7 t h a t l e t t e r back, I re-submitted i t t o SG Methane. I n 

8 2006, there was one proposal l e t t e r sent out, and i t 

9 was -- SG Methane sent i t back w i t h t h e i r e l e c t i o n t o 

10 p a r t i c i p a t e i n the w e l l at t h a t time. 

11 Q. That's your E x h i b i t 5? 

12 A. The 2006 proposal, yes. 

13 Q. So the e x h i b i t f o l l o w i n g the f i r s t e x h i b i t , 

14 the December 4th l e t t e r i s SG's December 28th e l e c t i o n 

15 l e t t e r ; correct? 

16 A. I believe i t was -- yeah -- a previous. I t 

17 was e x h i b i t --

18 Q. I n my notebook --

19 A. E x h i b i t 3 was the 2008 e l e c t i o n l e t t e r ? 

20 Q. No. I'm l o o k i n g at E x h i b i t 5. The f i r s t w e l l 

21 proposal, the December 4th, 2006 w e l l proposal. 

22 A. Yes, s i r . 

23 Q. Then f o l l o w i n g t h a t e x h i b i t under t h a t same 

24 tab i s SG's December 28th, 2006 e l e c t i o n l e t t e r ? 

25 A. Yes, s i r . 
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So we're c o r r e c t , then, t h a t the w e l l was 

2 o r i g i n a l l y proposed as a P i c t u r e d C l i f f stand-alone? 

3 A. Yes, i t was. 

4 Q. What motivated XTO t o re-propose the w e l l as a 

5 dual? 

6 A. I'm not going t o speculate on why I t h i n k they 

7 d i d . I'm sure the engineers w i l l be able t o t e l l you the 

8 geologic reasons why. 

9 Q. I t ' s an engineering question? 

10 A. (Witness nods head.) 

11 Q. But you d i d not receive any e l e c t i o n l e t t e r 

12 from SG t o p a r t i c i p a t e i n the dual completion? 

13 A. No, s i r , we d i d not. 

14 Q- Were you in v o l v e d i n the n e g o t i a t i o n s w i t h SG 

15 f o r t h e i r p a r t i c i p a t i o n ? 

16 A. Yes. 

17 Q • Okay. I s i t c o r r e c t t o say t h a t as a 

18 c o n d i t i o n t o SG's p a r t i c i p a t i o n i n the w e l l , you demanded 

19 from them t h a t they d e l i v e r an 80 percent NRI lease --

20 NRI i n t e r e s t f o r t h e i r lease? 

21 A. As f a r as t h e i r p a r t i c i p a t i o n i n the well? 

22 Q. Yes. 

23 A. No, s i r , we d i d n ' t demand t h a t . 

24 Q. What d i d you demand? What were you asking 

25 them t o d e l i v e r ? 
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1 A. I guess I -- could you repeat the question? 

2 Q. What i n t e r e s t were you asking SG t o d e l i v e r t o 

3 you f o r t h e i r p a r t i c i p a t i o n i n the well? Do you remember 

4 the terms? 

5 A. They have a -- as f a r as t h e i r i n t e r e s t i n the 

6 well? 

7 Q. Yes. 

8 A. I beli e v e i t was 13 something percent 

9 i n t e r e s t . I'm not --

10 Q. How would you p i c k up t h a t i n t e r e s t ? By way 

11 of farm out? I s t h a t what you were requesting? 

12 A. I guess I'm not g e t t i n g what you're asking me. 

13 I sent the l e t t e r t o SG Methane. They d i d n ' t respond. I 

14 c a l l e d Robby Glenn, I be l i e v e i s h i s name. He proposed 

15 t o us t h a t we farm out -- or t h a t we farm i n t h e i r 

16 i n t e r e s t . He set terms at the d i f f e r e n c e i n burdens, the 

17 75 percent, which the burdens i n the lease i s 83 percent, 

18 so we d e l i v e r an 8 percent o v e r r i d e . We denied t h a t , 

19 sa i d t h a t was not acceptable t o us. We o f f e r e d a 

20 d i f f e r e n c e i n burdens of 80 percent, which would d e l i v e r 

21 a 3 percent o v e r r i d e . 

22 Q. Can you t e l l us what's the standard i n d u s t r y 

23 p r a c t i c e f o r p a r t i c i p a t i n g i n w e l l s i n the San Juan 

24 Basin? What are the t y p i c a l terms? Are they 8 0 percent 

25 or 75 percent? 
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1 A. I've d e a l t w i t h d i f f e r e n t -- I guess i t 

2 depends on what the burdens are, but the standard 

3 o v e r r i d e r o y a l t y t h a t I've seen i s around 3 percent. 

4 Q. Why d i d XTO assume the r i s k i n d r i l l i n g t h i s 

5 w e l l before o b t a i n i n g the p a r t i c i p a t i o n of the i n t e r e s t 

6 owners? 

7 MR. KELLAHIN: Objection t o the form of 

8 the question, h i s use of the word, "assume the r i s k . " 

9 We've already had a r u l i n g on t h i s . 

10 MR. BROOKS: I don't remember r u l i n g on 

11 i t . 

12 MR. KELLAHIN: When you quashed t h e i r 

13 subpoena, there's discussion i n t h a t order about the r i s k 

14 associated w i t h d r i l l i n g . And by r u l e , when you d r i l l a 

15 w e l l and pool l a t e r , you're e n t i t l e d t o the maximum 200 

16 percent. 

17 MR. BROOKS: Well, e n t i t l e d i s -- not 

18 n e c e s s a r i l y , but, g e n e r a l l y , t h a t does apply. And I 

19 t h i n k my r u l i n g my previous -- the order I p r e v i o u s l y 

20 d r a f t e d speaks f o r i t s e l f i n those terms. But I'm going 

21 t o ov e r r u l e the o b j e c t i o n t o the question. The question 

22 can be asked. However, i t ' s time f o r us t o take a lunch 

23 recess, so w e ' l l proceed at t h i s time w i t h a lunch 

24 recess. We'll stand i n recess u n t i l 1:15. 

25 (A lunch recess was taken.) 
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1 MR. BROOKS: Let us proceed w i t h Case 

2 Number 14331. I be l i e v e you were cross-examining, Mr. 

3 H a l l . 

4 Q. (By Mr. H a l l ) I bel i e v e where we l e f t o f f , 

5 you had j u s t o v e r r u l e d Mr. Ke l l a h i n ' s o b j e c t i o n , and I 

6 was asking you why XTO assumed the r i s k i n d r i l l i n g t h i s 

7 w e l l before j o i n i n g a l l the enjoined i n t e r e s t s . 

8 A. We d i d n ' t assume any r i s k . We j u s t d r i l l e d 

9 the w e l l . 

10 Q. There was no r i s k i n v o lved i n d r i l l i n g t h i s 

11 well? 

12 A. There's r i s k i n v o l v e d i n d r i l l i n g any w e l l . 

13 We d i d n ' t assume any a d d i t i o n a l r i s k s . 

14 Q. What r i s k d i d you assume? 

15 A. The r i s k t h a t comes w i t h d r i l l i n g a w e l l . 

16 Q. Which would be? You can't i d e n t i f y the r i s k s 

17 f o r us? 

18 A. No. 

19 Q. Why d i d XTO d r i l l the w e l l before 

20 c o n s o l i d a t i n g a l l the i n t e r e s t s ? Was there a lease 

21 e x p i r a t i o n , something l i k e that? 

22 A. No. I t was simply r i g scheduling. I t ' s j u s t 

23 how i t worked. You know, no sp e c i a l reason. 

24 Q. The w e l l has not been completed? 

25 A. No, s i r , i t hasn't. 
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1 Q. Does XTO plan on -- when i s the completion 

2 scheduled for? 

3 A. The completion i s being held up by t h i s 

4 matter, simply. We're p r e t t y much w a i t i n g t o complete 

5 the w e l l u n t i l we get a l l the p a r t i e s s i n l i n e pooled or 

6 not. 

7 Q. Okay. I s there any t e l l me i f you're not 

8 the c o r r e c t witness t o answer t h i s question. But i s 

9 there any geologic or engineering r i s k i n the completion 

10 of operations? 

11 A. I wouldn't be able t o answer t h a t . 

12 Q. You've not been t o l d of any? 

13 A. No, s i r . 

14 MR. HALL: W i l l you have another witness 

15 t h a t w i l l discuss the proposed a l l o c a t i o n of costs f o r 

16 the d r i l l i n g operations? 

17 MR. KELLAHIN: We do. 

18 MR. HALL: That's a l l I have of t h i s 

19 witness. 

2 0 MR. WARNELL: No questions. 

21 MR. BROOKS: Mr. Jones? 

22 MR. JONES: No questions. 

23 MR. BROOKS: I don't b e l i e v e I have any 

24 questions, e i t h e r . The witness may stand down. 

25 MR. KELLAHIN: J u s t i n Niederhofer i s the 
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d r i l l i n g engineer t h a t we're c a l l i n g as our next witness. 

2 JUSTIN NIEDERHOFER 

3 Having been f i r s t duly sworn, t e s t i f i e d as f o l l o w s : ! 

4 DIRECT EXAMINATION \ 

5 
i 

BY MR. KELLAHIN: 

6 Q- For the record, please s t a t e your name and j 
l 

7 occupation. j 

8 A. 
j 

Justin Niederhofer, drilling engineer, XTO I 

9 Energy. j 
10 Q. 

i 

Mr. Niederhofer, on p r i o r occasions have you 

11 t e s t i f i e d before the D i v i s i o n Examiner as a d r i l l i n g 

12 engineer? 

13 A. No, I have not. | 

14 Q- Summarize f o r us your education. 

15 A. I have a Bachelor's i n engineering, i n 

16 petroleum engineering, from Texas Tech u n i t . 

17 Q- What year, s i r ? 

18 A. I graduated i n 2007. 

19 Q. How long have you worked f o r XTO? 

20 A. For two years. 

21 Q. Among your current r e s p o n s i b i l i t i e s , what i s 

22 i t t h a t you do i n a s s o c i a t i o n w i t h w e l l s l i k e the 

23 Martinez Well? 

24 A. I w r i t e the d r i l l i n g procedures and AFEs f o r 

25 w e l l s t h a t we propose t o d r i l l , and oversee the operation 
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1 of those procedures. 

2 Q. Were you in v o l v e d w i t h the p r e p a r a t i o n of the 

3 AFEs f o r the Martinez Well? 

4 A. No, I was not. 

5 Q. That was done by another d r i l l i n g engineer? 

6 A. Yes, s i r . 

7 Q. Have you reviewed h i s work, then? 

8 A. Y e s , s i r , I have. 

9 Q. As a r e s u l t of t h a t review, have you also 

10 looked at the a c t u a l costs of d r i l l i n g the w e l l i t s e l f ? 

11 A. Yes, s i r , I have. 

12 Q. Have you looked at the cost a l l o c a t i o n 

13 procedure set f o r t h i n XTO's proposed j o i n t o p e rating 

14 agreement? 

15 A. Yes, s i r , I have. 

16 Q. I s t h a t the methodology you employ when you 

17 a l l o c a t e costs? 

18 A. Yes, i t i s . 

19 MR. KELLAHIN: We tender Mr. Niederhofer 

20 as an expert d r i l l i n g engineer. 

21 MR. HALL: Just one question. Do you 

22 have anybody -- are you r e l a t e d t o anybody t h a t works at 

23 Energen? 

24 THE WITNESS: Yes, I am. 

2 5 MR. HALL: No o b j e c t i o n . 
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1 MR. BROOKS: He's so q u a l i f i e d . 

2 Q. (By Mr. Ke l l a h i n ) Mr. Niederhofer, l e t ' s t u r n 

3 t o E x h i b i t Tab Number 9. I'm going t o have you i d e n t i f y 

4 some documents here i n a minute, but l e t ' s get a general 

5 overview of what your examination and what your 

6 conclusions now show you. 

7 Approximately when was t h i s w e l l commenced? 

8 A. This w e l l was spud on November 14th of 2008. 

9 Q. I t s t a r g e t o b j e c t i v e when i t was spud was 

10 what? 

11 A. The PC and the Chacra. 

12 Q. I t was intended t o be d r i l l e d as a downhole 

13 commingled wellbore? 

14 A. Yes, s i r . 

15 Q. I f y o u ' l l t u r n t o E x h i b i t Tab 9, there's a 

16 series of documents. And before we get t o the cost 

17 a l l o c a t i o n discussions, l e t me have you lead us through 

18 the pages of the attachments s t a r t i n g w i t h f i r s t page of 

19 the a p p l i c a t i o n f o r a permit t o d r i l l . What i s i t t h a t 

20 we see here? 

21 A. The f i r s t page i s o r i g i n a l APD from the 

22 Martinez Gas Com D IR. 

23 Q. This was when i t was pe r m i t t e d as a 

24 stand-alone PC well? 

25 A. Yes, s i r , i t i s . 
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Q. Attached t o t h a t i s there a f o l l o w i n g document 

2 i n d i c a t i n g the a d d i t i o n of the Chacra? 

3 A. Yes, s i r . Attached i s the sundry t h a t was 

4 f i l e d t o add the Chacra t o the e x i s t i n g APD. 

5 Q. I s t h a t the procedure t h a t you followed? 

6 A. Yes, s i r . 

7 Q. I f you t u r n past t h a t , what's the next 

8 display? 

9 A. The p l a t s f o r the w e l l . 

10 Q. The f i r s t p l a t i s the C-102 f o r the Aztec PC? 

11 A. Yes, s i r . 

12 Q. Following t h a t p l a t , there w i l l be another 

13 p l a t . What i s that? 

14 A. For the Otero Chacra t h a t was added. 

15 Q. When you have m u l t i p l e zones l i k e t h i s , you 

16 f i l e a separate C-102 f o r each? 

17 A. Yes, s i r . 

18 Q. Following t h a t , what do we f i n d i n the book? 

19 A. We have the d r i l l i n g program f o r the w e l l 

20 being d r i l l e d as a Pic t u r e d C l i f f s / C h a c r a w e l l . 

21 Q. As p a r t of your work, d i d you look at and 

22 examine the AFEs t h a t were sent by Mr. Jameson t o the 

23 other working i n t e r e s t owners? 

24 A. Yes, s i r . , 

25 Q. Did you look at same AFEs t h a t he introduced 
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1 e a r l i e r today, which were the p a i r ? There was the PC and 

2 the Chacra documents f o r each of those zones. 

3 A. Yes. 

4 Q. Without going i n t o the s p e c i f i c s , t e l l us 

5 g e n e r a l l y the methodology t h a t XTO appl i e s i n a l l o c a t i n g 

6 costs i n a wellbore t h a t ' s t o be d r i l l e d i n t h i s fashion. 

7 A. Rephrase t h a t a l i t t l e b i t . 

8 Q. What's the methodology when you're looking f o r 

9 two zones? How do you go about the a l l o c a t i o n f o r each 

10 zone? 

11 A. That i s set fo r t h , using the JOA t h a t we 

12 t y p i c a l l y use w i t h other operators. I t ' s been used i n 

13 the past, and i t defines how costs should be a l l o c a t e d t o 

14 c e r t a i n zones or m u l t i p l e zones i n a s i n g l e wellbore 

15 based upon depth or a predetermined a l l o c a t i o n . 

16 Q. I n t h i s instance d i d you make your cost 

17 a l l o c a t i o n based upon depth? 

18 A. Yes, s i r . 

19 Q. To keep i t i s simple f o r me, i f you s t a r t at 

2 0 the surface and go down t o the base of the PC, and you 

21 have those t o t a l costs, how much of those t o t a l costs are 

22 d i r e c t l y a p p l i e d t o the PC? 

23 A. I look at i t t y p i c a l l y by t o t a l w e l l and by 

24 the JOA. That's how I determine how t h a t t o t a l cost i s . 
25 I n comparing a stand-alone PC t o a w e l l w i t h m u l t i p l e 
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1 zones, i t ' s very, very d i f f i c u l t t o t r y and do a c o r r e c t 

2 c o r r e l a t i o n across. 

3 Q. Let me ask you j u s t t o understand the 

4 methodology. I f I know the footage from the surface t o 

5 the base of the Chacra and t h a t ' s going t o be my t o t a l 

6 wellbore l i n k , how do I apportion the cost between the PC 

7 owners and the Chacra owners? 

8 A. I'm not --

9 Q. Let me ask you t h i s : I f I'm at the base of 

10 the PC, the balance of t h a t wellbore and i t s costs are 

11 associated w i t h the Chacra; r i g h t ? 

12 A. I f you're at the base of the PC? 

13 Q. The base of the PC t o the base of the Chacra, 

14 those are a l l Chacra costs? 

15 A. Yes, s i r . 

16 Q. What do I do w i t h t h a t p o r t i o n of the Chacra 

17 production, Chacra costs, t h a t are associated w i t h having 

18 gone from the surface t o the base of the PC? 

19 A. I t ' s s p l i t between the two w e l l s . 

2 0 Q. How do you come up w i t h the r a t i o f o r 

21 s p l i t t i n g i t ? 

22 A. Using the formula given i n our JOA t h a t we 

23 t y p i c a l l y use. I t ' s an Excel c a l c u l a t i o n , b a s i c a l l y . 

24 Q. Assuming the t o t a l depth of the w e l l i s X 

25 number of f e e t , do you work out a r a t i o between how much 
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1 of t h a t i s PC and how much of t h a t i s Chacra? 

2 A. Yes, s i r . 

3 Q. There's a r a t i o involved? 

4 A. Yes. 

5 Q. Running the c a l c u l a t i o n there, there's a 

6 p o r t i o n of the cost from the surface t o the base of the 

7 PC t h a t gets apportioned t o the Chacra? 

8 A. Yes, s i r . 

9 Q. Do you have the a c t u a l comparison of how you 

10 d i d t h i s ? 

11 A. Yes, s i r . We do have -- p a r t of the JOA 

12 describes t h a t . 

13 Q. Let's t u r n now t o the e x h i b i t book, and we're 

14 l o o k i n g at E x h i b i t Tab 9. We've gone by the d r i l l i n g 

15 program, and I have a page t h a t i s captioned, "Martinez 

16 Gas Com D IR." Do you see t h a t page? 

17 A. Yes, s i r . 

18 Q. I s t h i s a document t h a t you prepared? 

19 A. Yes, s i r . 

20 Q. This i s the one t h a t you worked on? 

21 A. Yes. 

22 Q. I n the -- there's a column of i n f o r m a t i o n 

23 designated, " i n t a n g i b l e s . " Do you see that? 

24 A. Yes, s i r . 

25 Q. As you f o l l o w those rows across f rom l e f t t o 
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r i g h t , you've got an AFE t o t a l f o r a c e r t a i n component of 

2 those costs? 

3 A. Yes, s i r . 

4 Q. Then you have another number t h a t says, 

5 "actual i n v o i c e . " 

6 A. Yes . 

7 

8 

Q. 

number. 

And a f t e r t h a t you e i t h e r have a plus or minus 

9 A. Yes . 

10 Q. Describe f o r us what you're doing. 

11 A. B a s i c a l l y , what we do i s we took the AFE f o r 

12 the t o t a l w e l l and looked at each l i n e item of t h a t AFE 

13 and went back through the invoices from t h a t w e l l , 

14 t o t a l e d them up f o r each l i n e item, and took the 

15 d i f f e r e n c e between the two. 

16 Q. So when we look at the t o t a l AFE costs, we're 

17 l o o k i n g at the t o t a l gross d o l l a r s without having been 

18 apportioned between the PC and the Chacra? 

19 A. Yes, s i r . 

20 Q- I n t h a t comparison of the gross t o t a l AFE 

21 d o l l a r s , how do they compare t o t a l l y t o the a c t u a l costs? 

22 A. For the d r i l l i n g r s i d e , we are a l i t t l e over 

23 budget due t o costs t h a t were not -- t h a t we were not 

24 aware of at the time i n t r y i n g t o go f o r t h w i t h the w e l l . 

25 Q. So when I look at the very bottom, and I look 
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at i n t a n g i b l e s , and I see a minus $3,600 --

2 A. Yes, s i r . 

3 Q. -- t h a t means I've exceeded the AFE? 

4 A. No. What we're showing i s we have spent 

5 $3,600 less than what we i n v o i c e d but not -- what we're 

6 seeing on the i n t a n g i b l e s covers both d r i l l i n g and 

7 completion work. The next page showss the t a n g i b l e s . 

8 Q. I f you look at the t a n g i b l e p o r t i o n of the 

9 comparison, what's the bottom l i n e r e s u l t of comparing 

10 the t a n g i b l e s and the i n t a n g i b l e s t o a c t u a l cost? 

11 A. T o t a l t a n g i b l e s , we are $190,000 under budget, 

12 and t h a t i s due t o not having completed the w e l l y e t . 

13 Q. Have you gone back and looked at the estimated 

14 w e l l costs f o r the stand-alone PC f o r t h i s w e l l , the AFEs 

15 from '06? 

16 A. Yes, s i r . 

17 Q. And how would those compare w i t h the costs 

18 associated t o d r i l l i n g t o the Pic t u r e d C l i f f owners? 

19 A. The o r i g i n a l AFE f o r the stand-alone PC i s 

20 more expensive than the cost of the PC i n the commingled 

21 w e l l . 

22 Q. Why i s t h a t , s i r ? 

23 A. Because you're able t o s p l i t your costs 

24 between m u l t i p l e zones and spread them out. 

25 Q. I f y o u ' l l t u r n past the analysis of a c t u a l 
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1 costs i n the AFE, there i s a h a l f sheet of paper t h a t has 

2 been h i g h l i g h t e d w i t h v a rious shades of gray. What are 

3 you showing here? 

4 A. I'm not seeing i t . 

5 MR. WARNELL: I s t h a t the one t h a t says, 

6 "Cost overruns"? 

7 MR. KELLAHIN: Yes, s i r . 

8 A. What we're showing here are the major areas on 

9 the d r i l l i n g side where we spent more than what we had 

10 a n t i c i p a t e d i n our AFE and g i v i n g j u s t i f i c a t i o n s as t o 

11 why. 

12 Q. A f t e r t h a t page, then, again we put back i n 

13 the e x h i b i t book the two AFEs, one f o r the Chacra and one 

14 f o r the PC t h a t Mr. Jameson had t a l k e d about? 

15 A. Yes, s i r . 

16 Q. Have you concluded as a d r i l l i n g engineer t h a t 

17 these costs are f a i r and reasonable? 

18 A. Yes, s i r , they are. 

19 Q. When we t u r n past the AFEs, then, we come t o a 

20 s t i c k diagram. Did you f i n d t h a t i n the book? 

21 A. Yes. 

22 Q. What are you i n t e n d i n g t o p r o j e c t f o r us w i t h 

23 t h i s display? 

24 MR. BROOKS: Can you t e l l us where we are 

25 i n the e x h i b i t book? 

PAUL BACA PROFESSIONAL COURT REPORTERS 
719a0710-d310-4c86-bda6-cab818a74cd3 



1 
Page 36 

MR. KELLAHIN: Yes. I'm so r r y . The pages 

2 aren't numbered, Mr. Examiner. We're l o o k i n g past --

3 MR. BROOKS: Behind which tab? 

4 MR. KELLAHIN: Behind Tab 9, and Mr. 

5 Warnell has got the page. 

6 MR. BROOKS: Okay. 

7 Q. (By Mr. K e l l a h i n ) Mr. Niederhofer, l e t ' s t u r n 

8 your a t t e n t i o n t o the s t i c k diagram. 

9 A. Yes, s i r . 

10 Q. Explain t o us what you're t r y i n g t o 

11 i l l u s t r a t e . 

12 A. This i s i l l u s t r a t i n g the cost a l l o c a t i o n of 

13 the two zones as w r i t t e n out by our JOA t h a t we t y p i c a l l y 

14 use. 

15 Q. So applying t h a t methodology i n the cost 

16 a l l o c a t i o n procedures and using t h i s as a diagram, what 

17 percentage of the costs are apportioned t o the PC? 

18 A. To the PC? That would be 34 percent. 

19 Q. What p o r t i o n of the t o t a l costs, then, are 

20 apportioned t o the Chacra? 

21 A. 66 . 

22 Q. Are you s a t i s f i e d t h a t t h i s i s a f a i r and 

23 reasonable way t o a l l o c a t e the costs between the two 

24 zones? 

25 A. Yes, s i r , I am. 
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1 Q. I s t h i s c o n s i s t e n t w i t h the methodology t h a t 

2 XTO applies t o other w e l l s t h a t are commingled l i k e t h i s ? 

3 A. Yes, s i r , i t i s . 

4 Q. Do you use t h i s same formula i f there are 

5 other zones in v o l v e d , other than the PC and Chacra? 

6 A. Yes, we do. 

7 Q. This i s widely used by your company as a 

8 standard method of t h a t cost a l l o c a t i o n ? 

9 A. Yes, s i r . 

10 Q. Following the diagram, we, again, put i n the 

11 e x h i b i t book the i n f o r m a t i o n f o r the cost a l l o c a t i o n 

12 procedure out of the JOA? 

13 A. Yes, s i r . 

14 Q. And you have reviewed t h i s document i n d e t a i l ? 

15 A. Yes. 

16 Q. You work w i t h t h i s every day, do you not? 

17 A. Yes, I do. 

18 Q. What, then, i s your u l t i m a t e conclusion, Mr. 

19 Niederhofer, about the a l l o c a t i o n of costs between the 

2 0 owners i n the PC versus the Chacra? 

21 A. Owners i n the PC would pay considerably less 

22 than those of the Chacra and have a lowered t o t a l cost 

23 f o r them, as w e l l . 

24 MR. KELLAHIN: That concludes my 

25 examination of Mr. Niederhofer. We move the i n t r o d u c t i o n 

PAUL BACA PROFESSIONAL COURT REPORTERS 
719a0710-d310-4c86-bda6-cab818a74cd3 



Page 38 

1 of the documents behind E x h i b i t Tab Number 9. 

2 MR. HALL: No o b j e c t i o n . 

3 MR. BROOKS: E x h i b i t 9 i s admitted. 

4 Mr. Hall? 

5 ( E x h i b i t 9 was admitted.) 

6 CROSS-EXAMINATION 

7 BY MR. HALL: 

8 Q. Mr. Niederhofer, are you f a m i l i a r w i t h the 

9 procedures f o r cost a l l o c a t i o n t h a t are set f o r t h i n 

10 COPAS B u l l e t i n Number 2? 

11 MR. KELLAHIN: I t ' s not i n t h a t . He's 

12 asking you something else. 

13 A. Without l o o k i n g at i t i n f r o n t of me, I'm not 

14 sure which p a r t you're t a l k i n g about. 

15 Q. There i s some -- i n your E x h i b i t 9 you have 

16 the graph d e p i c t i o n of the wellbore schematic, and r i g h t 

17 a f t e r t h a t i t looks l i k e an excerpt from the JOA s t a r t i n g 

18 at page 14C. I s t h i s the procedure t h a t you u t i l i z e d ? 

19 A. Yes, s i r . I n Part 6 on 14D. 

20 Q. So I would t u r n t o page 14D, and s t a r t i n g at 

21 paragraph 6, t h a t ' s your formula? 

22 A. Yes, s i r , unless otherwise s t a t e d i n 7, which 

23 are pre-designated s p l i t s which are not ap p l i c a b l e t o 

24 t h i s w e l l . 

25 Q. This i s not an e x h i b i t t o the JOA, i s i t ? I s 
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1 t h i s p a r t of the main body of the JOA? 

2 A. Yes, s i r . 

3 Q. I t ' s the l a t t e r ? I t ' s p a r t of the main body 

4 of the JOA? 

5 A. Yes. 

6 Q. As I understood you t o e x p l a i n , t h i s i s 

7 r e a l l y -- the a l l o c a t i o n i s based on a pure footage r a t i o 

8 basis? I s t h a t the simplest explanation? 

9 A. Yes, s i r . 

10 Q. And i f you're l o o k i n g back at your w e l l column 

11 under E x h i b i t 9, the TD f o r the w e l l i s approximately 

12 3,189; i s t h a t r i g h t ? 

13 A. We TD'd t h i s w e l l at 3,200 f e e t . Proposed was 

14 3,150, so --

15 Q. So the base of the Pi c t u r e d C l i f f s formation 

16 i s -- l e t ' s see. I t h i n k you complete i t from a 1,942 t o 

17 2,096. Does t h a t sound about r i g h t ? The Pic t u r e d 

18 C l i f f s . 

19 A. I'm not 100 percent c e r t a i n on t h a t . 

20 Q. Would t h a t be shown i n your APD anywhere? Let 

21 me ask i t t h i s way: I s your lowest PC completed 

22 i n t e r v a l , i s t h a t 34 percent of the t r i p downhole t o the 

23 TD? 

24 A. I t ' s roughly, yes, s i r . 

25 Q. Okay. Did t a k i n g t h i s w e l l down t o 3,200 f e e t 

PAUL BACA PROFESSIONAL COURT REPORTERS 
719a0710-d310-4c86-bda6-cab818a74cd3 



Page 40 

1 r e s u l t i n any incremental cost i n the d r i l l i n g ? What I'm 

2 d r i v i n g at i s , were you re q u i r e d t o use a l a r g e r r i g , 

3 heavier casing, d i f f e r e n t cement? 

4 A. No, s i r . 

5 Q. The answer i s no? 

6 A. No, s i r . 

7 Q. A d d i t i o n a l days on l o c a t i o n , was t h a t 

8 s i g n i f i c a n t ? 

9 A. Maybe a day. 

10 Q. Why d i d XTO view i t necessary t o t r y t o p i c k 

11 up the Chacra w i t h t h i s well? 

12 A. I t ' s my understanding t h a t we d i d n ' t have 

13 another Chacra w e l l i n t h a t area, so -- t h a t would be 

14 b e t t e r answered by a g e o l o g i s t , which I'm not. 

15 Q. Do you have one coming up? 

16 A. Yes, s i r . 

17 Q. Okay. Did you look at any economic 

18 evaluations f o r the well? 

19 A. No, s i r , I d i d not. 

2 0 Q. Do you know whether the w e l l would be v i a b l e 

21 as a stand-alone P i c t u r e d C l i f f s completion? 

22 A. I could not answer t h a t , no, s i r . 

23 Q. So you can't t e l l us whether the a d d i t i o n of 

24 the Chacra was necessary t o make the w e l l economic? 

25 A. No, s i r , I couldn't. 
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1 Q. Did you also have involvement i n the 

2 commingling aspect of t h i s a p p l i c a t i o n ? 

3 A. No, s i r . 

4 Q. Do you have a witness upcoming who can address 

5 t h a t f o r us? 

6 A. Yes. 

7 Q. Let me ask you as an engineer, though, i s 

8 there any reason t h a t these zones can't be metered 

9 separately? 

10 A. Um, I cannot -- I don't know. 

11 Q. You know of no p r o h i b i t i o n t o that? 

12 A. I don't know why they would or wouldn't. I'm 

13 a d r i l l i n g engineer, and t h a t would be on the side of 

14 completion. 

15 MR. HALL: Okay. No f u r t h e r questions. 

16 MR. BROOKS: Mr. Warnell? 

17 EXAMINATION 

18 BY MR. WARNELL: 

19 Q. Can we put some depths t o the tops and the 

2 0 bottoms of the PC and the Chacra? Like, I t h i n k I've 

21 gone through your e x h i b i t --

22 A. I n the d r i l l i n g program, the l a s t page of the 

23 d r i l l i n g program shows the tops. And f o r the purpose of 

24 the JOA i n c a l c u l a t i n g out the cost a l l o c a t i o n , we used 

25 the top of the next zone t o determine the bottom of the 
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1 zone above i t . 

2 Q- So what 1s the top of the PC? 

3 A. The top of the PC i s at 1,970, and the bottom 

4 would be the top of the Lewis Shale at 2,135. 

5 Q. That's the Lewis Shale? 

6 A. Yes, s i r , which we would use as the bottom of 

7 the PC. 

8 Q. Then we go down about another 800 or so feet? 

9 A. Yes, s i r . 

10 Q- We get t o the top of the Chacra, which i s 

11 at --

12 A. 2,927. 

13 Q. And the base of the Chacra --

14 A. -- would be at TD of 3,150. 

15 Q • I t h i n k you said t h a t TD was 32. 

16 A. TD was a c t u a l l y 3,200. The tops t h a t are 

17 given t o me from our g e o l o g i s t are an estimate t o the 

18 best of l i s a b i l i t y , based upon previous knowledge of the 

19 area and surrounding w e l l s t h a t we have. 

20 Q. So you d r i l l e d , you set surface pipe, and then 

21 you d r i l l e d the complete w e l l ; r i g h t ? There was no 

22 intermediate s t r i n g or anything? 

23 A. No, s i r . 

24 MR. WARNELL: No more. 

25 
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EXAMINATION 

2 BY MR. JONES 

3 Q. You had t o set a conductor, but you di d n ' t 

4 plan on i t ? 

5 A. We d i d n ' t plan on i t . That was d i c t a t e d 

6 somewhat by the process of b u i l d i n g the l o c a t i o n . The 

7 area was very wet, and t o t r y and reduce the -- any 

8 chance of contamination t o the groundwater and the f a c t 

9 of us using a closed-loop mud system, because the area 

10 was so moist, we decided t o go ahead and set a conductor 

11 pipe. 

12 Q. You used a closed loop because i t was --

13 A. -- because the ground was too wet t o d i g a p i t 

14 and f o r -- j u s t the use of the r i g . 

15 Q. Did you use a d i f f e r e n t r i g f o r your service 

16 pipe? 

17 A. No, s i r , we d i d not. I t was a l l set by the 

18 same r i g . 

19 Q. So you set a surface below the Ojo Alamo? 

20 A. Yes . 

21 Q. And you set -- d i d you set a pipe -- i s t h a t 

22 the -- i s t h i s accurate as f a r as the casing s t r i n g s go? 

23 Did you set an intermediate --

24 A. The d r i l l i n g program i s accurate as f a r as the 

25 casings go, other than the f a c t t h a t we d i d use the 
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conductor, which, l i k e I said, was u n a n t i c i p a t e d . j 

2 Q. So i t was j u s t one s t r i n g of produc t i o n pipe? 

3 A. Yes, s i r . j 

4 Q. And you used the stage t o o l t o cover the PC, j 

5 or you d i d n ' t need t o do that? j 

6 A. No, s i r , we d i d not. j 

7 Q. The JOA, i s t h a t j u s t f o r t h i s p a r t i c u l a r 160 

8 acres; i s t h a t correct? 

9 
1 

A. The JOA -- j 
1 10 1 

Q. That you were j u s t t a l k i n g about here. 1 
1 11 A. Um-hum. j 

12 Q. As f a r as the d r i l l i n g goes, the d r i l l i n g 1 
1 

13 a l l o c a t i o n formula goes, i s t h a t -- are you f a m i l i a r w i t h J 

14 other JOAs? I s t h i s one almost the same as a l l the 

15 others? ! 

16 A. We used the same JOA i n b u i l d i n g our AFE cost j 

17 estimates between a l l operators t h a t we operate w i t h . 

18 Q. Do you maintain your own d r i l l time clocks of 

19 your d i f f e r e n t - - o f your w e l l s i n the San Juan Basin? I 

20 A. Yes. 

21 Q. Do you have a database t h a t has t h a t d r i l l 

22 time? 

23 A. Yes. 

24 MR. JONES: I don't have any more 

25 questions. 
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1 EXAMINATION 

2 BY MR. BROOKS: 

3 Q. Okay. I'm going t o look at t h i s wellbore 

4 diagram. I s t h i s cost a l l o c a t i o n t h a t you compute on 

5 here, does t h a t apply t o a l l costs of d r i l l i n g and 

6 completion? 

7 A. Yes, s i r . The only costs t h a t do not get t h i s 

8 s p l i t i n our AFE are the f r a c cost, the cost of a c t u a l l y 

9 f r a c t u r i n g the w e l l . 

10 Q. Those would be s p e c i f i c a l l y a l l o c a t e d t o the 

11 two --

12 A. Yes, s i r . 

13 Q. Okay. The f i r s t formula t h a t you have f o r the 

14 top formations, i t ' s very easy t o see what you're doing. 

15 The second one i s much more complicated. But i f I'm not 

16 missing something -- c o r r e c t me i f I'm wrong -- i n t h i s 

17 w e l l , where you only have two formations, you don't have 

18 t o -- we don't have t o solve t h i s second equation because 

19 we know t h a t the costs are going t o t o t a l 100 percent. 

20 A. Yes, s i r . 

21 Q. So a c t u a l l y the cost a l l o c a t i o n i s completely 

22 solved by t h i s f i r s t equation, which i s , b a s i c a l l y --

23 w e l l , which i s -- not j u s t b a s i c a l l y -- i t i s -- you take 

24 the depth from the surface t o the estimated base of the 

25 higher formation. 

PAUL BACA PROFESSIONAL COURT REPORTERS 
719a0710-d310-4c86-bda6-cab818a74cd3 



Page 46 
1 A. Yes. 

2 Q. And you take the depth from the surface t o the 

3 estimated base i n the lower formation. You take the 

4 p r o p o r t i o n of the costs -- you apportion the cost of 

5 d r i l l i n g between the upper formation and the lower 

6 formation based on the p r o p o r t i o n between the base 

7 depth --

8 A. Between the two zones. 

9 Q. And then you a l l o c a t e h a l f of the costs of 

10 d r i l l i n g t o the base of the upper formation t o the upper 

11 formation, the other h a l f t o the lower formation, and 

12 then you a l l o c a t e a l l of the costs of d r i l l i n g from the 

13 base of the upper formation t o the bottom hole, t o the 

14 lower formation; i s t h a t correct? 

15 A. Yes, s i r . P r e t t y much. 

16 Q. As apply t o the two. I r e a l i z e i t gets more 

17 complicated i f you have more formations, but we don't 

18 have t h a t i n t h i s case; r i g h t ? 

19 A. Yes, s i r . 

20 Q. So t h i s i s something even a lawyer could 

21 understand. 

22 A. Yes, s i r . 

23 Q. Now, t h i s j o i n t operating agreement -- and Mr. 

24 Jones touched on t h i s , but I want t o ask a l i t t l e more 

25 about i t . The land witness i d e n t i f i e d a l l of the working 
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1 i n t e r e s t s except the i n t e r e s t of the pool p a r t i e s --

2 to-be-pooled p a r t i e s -- as being owned by XTO. Are there 

3 a c t u a l l y other p a r t i c i p a n t s t h a t XTO has a j o i n t 

4 o p e r a t i n g agreement f o r t h i s well? 

5 A. For t h i s well? No, s i r . 

6 Q. This j o i n t o p e r a t i n g agreement t h a t you're 

7 r e l y i n g on doesn't have anything t o do w i t h t h i s w e l l 

8 s p e c i f i c a l l y ; r i g h t ? 

9 A. No, s i r . 

10 Q. This i s a prototype t h a t you use i n other 

11 wells? 

12 A. Yes, s i r . 

13 Q. Now, you sa i d t h a t you used t h i s formula w i t h 

14 a l l operators t h a t you -- a l l non-operators? 

15 A. Yes, s i r . 

16 Q. I suppose -- have other -- have you used i t 

17 where you were a non-operator and there were other 

18 operators operating? 

19 A. Yes, s i r . 

2 0 Q. Do you know who d r a f t e d t h i s ? 

21 A. No, s i r , I do not. 

22 Q. Have you ever had anybody object t o i t and 

23 want some other k i n d of a l l o c a t i o n formula? 

24 A. No, s i r , not t h a t I'm aware of. 

25 Q. Do you have an estimate of how many w e l l s 
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1 you've d r i l l e d under t h i s -- m u l t i p l e zone w e l l s you've 

2 d r i l l e d under these provisions? 

3 A. Roughly 200. 

4 Q. Could you name some of the companies w i t h whom 

5 p a r t i c i p a t e d w i t h t h i s type of agreement? 

6 A. ConocoPhillipss, B u r l i n g t o n . I t h i n k we had 

7 some w i t h Chevron. 

8 MR. BROOKS: I t h i n k t h a t ' s a l l my 

9 questions. Well, I guess, one other question. 

10 Q. (By Mr. Brooks) 2,135 was the estimated base 

11 of the Pi c t u r e d C l i f f e d ; r i g h t ? 

12 A. Yes, s i r . 

13 Q. And d i d you i d e n t i f y -- d i d your g e o l o g i s t 

14 i d e n t i f y what the a c t u a l was when you d r i l l e d the well? 

15 A. I'm sure we do have t h a t somewhere. 

16 Q. When you got down, t o 3,2 00, were you s t i l l i n 

17 the Chacra, or d i d you break out at the base of the 

18 Chacra? 

19 A. I would have t o look at those tops t o see. 

20 MR. BROOKS: I t h i n k t h a t ' s a l l the 

21 questions I have. 

22 MR. HALL: I have a b r i e f follow-up. 

23 RECROSS-EXAMINATION 

24 BY MR. HALL: 

25 Q. Mr. Niede rhofe r , I had my f i n g e r on t h i s a 
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1 minute ago, and I l o s t i t . But you have the Pictured 

2 C l i f f s bracketed from 1,970 f e e t t o 2,135? 

3 A. Yes, s i r . 

4 Q. As I understand i t , your lowest completion i n 

5 the Pic t u r e d C l i f f s w i l l be at 2,096. Does t h a t sound 

6 r i g h t ? 

7 A. Where are you coming up w i t h 2,096? 

8 Q. Like I say, I had my f i n g e r on i t . I t h i n k i t 

9 was i n your APD. My question i s , i s your 34 percent 

10 c u t o f f , i s t h a t measured from your lowest completion i n 

11 the PC, or i s t h a t from the base of the PC? 

12 A. From the base of the PC. 

13 Q. And how are you a l l o c a t i n g the cost of doing 

14 two completions? 

15 A. The cost of the a c t u a l f r a c f o r t h a t zone goes 

16 d i r e c t l y t o the AFE of t h a t zone. 

17 Q. That cost i s not shared? 

18 A. No, s i r , i t i s not. 

19 MR. HALL: Nothing f u r t h e r . 

2 0 MR. BROOKS: Mr. Kellahin? 

21 MR. KELLAHIN: Nothing f u r t h e r . 

2 2 MR. BROOKS: Very good. The witness may 

23 stand down. You may c a l l your next witness. 

24 MR. KELLAHIN: We w i l l c a l l the production 

25 engineer, Mr. Ryan Lavergne. 
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1 RYAN LAVERGNE 

2 Having been f i r s t duly sworn, t e s t i f i e d as f o l l o w s : 

3 DIRECT EXAMINATION 

4 BY MR. KELLAHIN: 

5 Q. For the record, s i r , would you please s t a t e 

6 your name and occupation. 

7 A. Ryan Lavergne, production engineer f o r XTO. 

8 Q. Have you, on p r i o r occasions, t e s t i f i e d before 

9 the Divis i o n ? 

10 A. I have not. 

11 Q. Please summarize your education. 

12 A. I graduated May 11th from Colorado School of 

13 Mines, 2007. 

14 Q. Subsequent t o graduation, describe your 

15 employment h i s t o r y as an engineer. 

16 A. I've been w i t h XTO since June 1st, 2007. 

17 Q. What are your d u t i e s as a production engineer? 

18 A. I w r i t e completions. I perform production 

19 work, w e l l maintenance, re-completions, submit downhole 

20 commingling a l l o c a t i o n s f o r w e l l s t h a t we're going t o 

21 commingle, e s p e c i a l l y ones t h a t we re-complete, and 

22 various other --

23 Q. When we look at the downhole commingling 

24 p o r t i o n of t h i s a p p l i c a t i o n , i s t h i s an a l l o c a t i o n method 

25 t h a t you have ap p l i e d t o t h i s well? Have you done t h i s 
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1 work? 

2 A. I work interchangeably w i t h our r e s e r v o i r 

3 engineer, but t h i s method I have done m u l t i p l e times, 

4 yes, and I w i l l r e l y on her -- i t ' s work t h a t I can do, 

5 and sometimes the r e s e r v o i r engineer, e s p e c i a l l y w i t h 

6 w e l l s t h a t are non-operated, t h e y ' l l come up w i t h EURs 

7 and j u s t supply me w i t h t h a t i n f o r m a t i o n ; but i t ' s a 

8 simple --

9 Q. Are you f a m i l i a r w i t h the D i v i s i o n r u l e s w i t h 

10 regard t o the various means by which you can measure and 

11 a l l o c a t e p r o d u c t i o n i n commingled wellbores? 

12 A. Yes. 

13 MR. KELLAHIN: We tender Mr. Lavergne as 

14 an expert production engineer. 

15 MR. HALL: No o b j e c t i o n . 

16 MR. BROOKS: So q u a l i f i e d . 

17 Q. (By Mr. Kel l a h i n ) Mr. Lavergne, i f y o u ' l l 

18 t u r n t o Tab 10. Let's look at the l o c a t o r map. 

19 A. Okay. 

20 Q. I f we look at the ni n e - s e c t i o n l o c a t o r map, 

21 describe what i t i s t h a t you're t r y i n g t o i l l u s t r a t e f o r 

22 us . 

23 A. This shows the w e l l s t h a t were used i n 

24 determining our a l l o c a t i o n s f o r production. The ones 

25 t h a t have c i r c l e s around them are Chacra we l l s t h a t were 
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1 d r i l l e d or completed a f t e r 2000. The t r i a n g l e s are 

2 Pic t u r e d C l i f f s w e l l s completed a f t e r the year 2000. 

3 Q. Of the various methods approved by the 

4 D i v i s i o n f o r p r o d u c t i o n a l l o c a t i o n , what methodology d i d 

5 you apply? 

6 A. I n t h i s p a r t i c u l a r case, since the w e l l a t 

7 t h i s time had not -- w e l l , i t wouldn't matter. I t hadn't 

8 been completed, so there's no produc t i o n data t o use, so 

9 we w i l l t y p i c a l l y use a ni n e - s e c t i o n average. So we 

10 combine a l l these w e l l s and take an average of t h e i r 

11 production. 

12 Q. I s t h a t a methodology t h a t ' s approved by the 

13 d i s t r i c t o f f i c e i n Aztec? 

14 A. Yes. 

15 Q. And you've u t i l i z e d i t i n other wellbores l i k e 

16 t h i s ? 

17 A. Yes. 

18 Q. Having looked at t h i s d i s p l a y , i d e n t i f y f o r us 

19 how you go about u t i l i z i n g t h i s i n f o r m a t i o n t o r e s u l t i n 

20 a production a l l o c a t i o n . 

21 A. Okay. I would probably l i k e t o r e f e r t o the 

22 production p l o t s . 

23 Q. Let's do t h a t . I'm s o r r y these pages aren't 

24 numbered. I u s u a l l y take time t o do t h a t . But i f y o u ' l l 

25 t u r n towards the t a i l end, there's copies of the D i v i s i o n 
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1 r u l e , and then there w i l l be a s e r i e s of production 

2 p l o t s . What's the f i r s t p r o d u c t i o n p l o t t h a t you f i n d ? 

3 A. The Reid A SRC. 

4 Q. And when we go back t o our l o c a t o r map, where 

5 i s t h a t w e l l i n r e l a t i o n t o our l o c a t o r map? 

6 A. That w e l l i s Section 13. 

7 Q. The one w i t h the f i r s t c i r c l e i n the south 

8 h a l f of 13? 

9 A. Yes. 

10 Q. The production p l o t s associated w i t h your 

11 a l l o c a t i o n method were selected by you using what 

12 c r i t e r i a ? 

13 A. Production p l o t s ? 

14 Q. Yes, s i r . How do you se l e c t the we l l s from 

15 which t o take your p l o t s so you can do your a l l o c a t i o n ? 

16 A. I n t h i s case we chose t o use newer we l l s 

17 because they're more v i r g i n . Older w e l l s t h a t were 

18 completed back i n the '50s, the r e s e r v o i r conditions are 

19 obviously d i f f e r e n t from then. So we use newer w e l l s and 

20 come up w i t h a b e t t e r average, a b e t t e r estimate, of what 

21 the w e l l w i l l do. 

22 Q. When you do t h a t , you developed a pop u l a t i o n 

23 of decline curves and -- how many do we have here? 

24 A. I t h i n k there's seven. 
25 Q. Do you t h i n k t h i s i s a f a i r and reasonable 
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1 s e l e c t i o n of d e c l i n e curves from w e l l s f o r t h i s purpose? 

2 A. Yes. 

3 Q. What, then, d i d you do w i t h each of the 

4 decline curves? 

5 A. We w i l l take a best f i t curve and s t a r t from 

6 the l a s t p roduction date. So i n t h i s case i t would have 

7 been, l i k e , March. And y o u ' l l see a l o t of up and down, 

8 so we take a best f i t , what p r o d u c t i o n should be o f f t h a t 

9 best f i t curve. We'll decline i t at 7 percent because, 

10 on average, i t seems t o be a good f i t f o r most c l i e n t s . 

11 Q. I s t h a t d e cline a p p l i c a b l e t o PC, as w e l l as 

12 Chacra? 

13 A. Yes. 

14 Q. So both of them use the same percentage 

15 decline? 

16 A. Yes. Then we take area under t h a t curve and 

17 come up w i t h the EUR. 

18 Q. Then what do you do? 

19 A. We take each w e l l ' s EUR and a simple average, 

2 0 so add them a l l up and d i v i d e by three and d i v i d e by 

21 four . 

22 Q. When we t u r n back t o the f i r s t document behind 

23 E x h i b i t Tab 10, I'm l o o k i n g at what i s the f i r s t page of 

24 the D i v i s i o n downhole commingling form, C-107A. This 

25 form. 
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1 A. Yes. 

2 Q. There's a r e g u l a t o r y a n a l y s i s person who 

3 f i l l e d out t h i s form? 

4 A. Yes. 

5 Q. Does she come t o you f o r these numbers? 

6 A. Yeah. Y o u ' l l see top and bottom of pay. That 

7 comes from our estimated formation, top and bottom. Then 

8 s h e ' l l get the a l l o c a t i o n percentages. That's what I 

9 give her. That's what i n i t i a t e d t h i s document. 

10 Q. Are you s a t i s f i e d t h a t these numbers are t r u e 

11 and accurate? 

12 A. Yes. 

13 Q. When we t u r n past the f i r s t page of the 

14 commingling a p p l i c a t i o n , you have a spreadsheet of a 

15 s i n g l e page, and then i t s p i l l s over i n t o a second page. 

16 Before we t a l k about what i t says, what k i n d of 

17 i n f o r m a t i o n i s located on t h i s spreadsheet? 

18 A. Info r m a t i o n t h a t ' s most important i s the w e l l 

19 name and your EUR f o r your o i l and gas. 

20 Q. How do you u t i l i z e t h i s spreadsheet i n order 

21 t o come up w i t h the a l l o c a t i o n i n f o r m a t i o n on the 

22 D i v i s i o n form? 

23 A. Y o u ' l l see a l o t of e x t r a names. There's 

24 w e l l s t h a t -- they're s p l i t up between pre 2000 and post 

25 2000 w e l l s . So once a l l the i n f o r m a t i o n i s p l o t t e d on 
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1 here, i t j u s t becomes a m a t t e r o f t a k i n g an average. But 

2 t h i s w i l l show, j u s t f o r our i n f o r m a t i o n , what these 

3 w e l l s had p e r f o r m e d i n t h e p a s t , compared t o newer w e l l s . 

4 Q. Would t h i s sheet r e p r e s e n t , t h e n , t h e 

5 p o p u l a t i o n o f w e l l s from which you s e l e c t t h e w e l l s t o do 

6 t h e c a l c u l a t i o n ? 

7 A. Yes. Those w e l l s a r e on t h i s . 

8 Q. There are more w e l l s on here t h a n you 

9 s e l e c t e d ? 

10 A. Yes. 

11 Q. And when we g e t down t o t h e s e l e c t e d w e l l s , we 

12 can come back t o t h e l o c a t o r map and f i n d o u t which ones 

13 you a c t u a l l y s e l e c t e d ? 

14 A. Yes. 

15 Q. We can t a k e t h a t and go t o t h e i n d i v i d u a l 

16 d e c l i n e curves f o r each o f t h e p o p u l a t i o n o f seven w e l l s ? 

17 A. Yes. 

18 Q. I f y o u ' l l t u r n over t o l a s t page o f t h e 

19 D i v i s i o n f i l i n g o f t h e commingling a p p l i c a t i o n , t h e r e i s 

2 0 a v e r y s m a l l summary sheet. You've gone t o o f a r . 

21 MR. BROOKS: T h i s i s i m m e d i a t e l y b e h i n d 

22 t h e spreadsheet? 

23 MR. KELLAHIN: Yes, s i r . 

24 Q. (By Mr. K e l l a h i n ) I f you take t h i s summary 

2 5 sheet, i s t h i s the end r e s u l t o f your ana lys i s on how t o 
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1 a p p ortion p r o d u c t i o n between these two zones? 

2 A. Yes. 

3 Q. Describe your conclusion. 

4 A. The top chart would be the EUR averages from 

5 those s e l e c t w e l l s t h a t were completed a f t e r 2000. And 

6 y o u ' l l see there's a t o t a l , and then i t j u s t s p l i t s up 

7 percentage based on those t o t a l s , the two zones. 

8 Q. When I look at the top set, i t ' s got, 

9 "Pictured C l i f f Chacra t o t a l . " Those are my volumes i n 

10 mcf f o r b a r r e l s ? 

11 A. These are your EURs, yes. 

12 Q. Then below t h a t , I have the a l l o c a t i o n on the 

13 percentage basis. 

14 A. Yes. 

15 Q. And the end r e s u l t of your c a l c u l a t i o n i s 

16 you're going t o a l l o c a t e 69 percent of the gas t o the PC 

17 and the 31 percent t o the Chacra? 

18 A. (Witness nods head.) 

19 Q. I n your opinion, i s t h a t a f a i r and reasonable 

2 0 way t o a l l o c a t e production among the owners t h a t are 

21 e n t i t l e d t o receive t h a t production? 

22 A. Yes. I t h i n k i t ' s a very f a i r method. 

23 MR. KELLAHIN: That concludes my 
24 examination of Mr. Lavergne. We move the i n t r o d u c t i o n of 

25 the e x h i b i t s behind E x h i b i t Tab 10. 
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1 MR. HALL: No o b j e c t i o n . 

2 MR. BROOKS: E x h i b i t 10 i s admitted. 

3 Cross-examination? 

4 ( E x h i b i t 10 was admitted.) 

5 CROSS-EXAMINATION 

6 BY MR. HALL: 

7 Q. Mr. Lavergne, when XTO d r i l l e d t h i s w e l l , you 

8 obtained a pason t o t a l gas curve; i s t h a t r i g h t ? 

9 A. Excuse me? 

10 Q. A pason t o t a l gas curve. 

11 A. What i s a pason gas curve? 

12 Q. This i s according t o your counsel t h a t -- we 

13 had requested i n f o r m a t i o n about the w e l l , DST data, et 

14 cetera, and we were t o l d t h a t the only data XTO has are 

15 pason t o t a l gas curve and r a t e of p e n e t r a t i o n . Do you 

16 know what I'm --

17 A. I'm not --

18 Q. -- the gas curve t h a t I'm t a l k i n g about? 

19 A. No. 

2 0 Q. Would a gas curve have been relevant at a l l i n 

21 your c a l c u l a t i o n of EURs f o r t h i s well? 

22 A. I am not f a m i l i a r w i t h what you're t a l k i n g 

23 about, so I ' d have t o say no. 

24 Q. Can you t e l l us what data you obtained d u r i n g 

25 the course of d r i l l i n g the well? 
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1 A. U n t i l I get approval of downhole commingling, 

2 I don't do a whole l o t of work, other than t o make 

3 sure -- I showed you the i n f o r m a t i o n f o r g e t t i n g a 

4 downhole commingle approved. Then I proceed w i t h more 

5 research on the w e l l and w r i t e a completion. 

6 Q. T e l l me, i f you know, what data d i d XTO o b t a i n 

7 w h i l e d r i l l i n g the well? 

8 MR. KELLAHIN: Objection, Mr. Examiner. 

9 As p a r t of the prehearing process, there was a subpoena 

10 issued, a Motion t o Quash, and we discussed -- and I 

11 d i s c l o s e d t o Mr. H a l l a l l of the a v a i l a b l e data. The 

12 r e p r e s e n t a t i o n t o you then and now i s none of these 

13 witnesses have u t i l i z e d t h a t data i n reaching t h e i r 

14 conclusions about commingling. 

15 MR. BROOKS: Well, I w i l l o v e r r u l e the 

16 o b j e c t i o n . You can ask f o r purposes of i n f o r m a t i o n . 

17 MR. HALL: I have asked, and I b e l i e v e you 

18 answered. 

19 Q. (By Mr. H a l l ) T e l l me what data t h a t you know 

2 0 of was obtained by XTO d u r i n g the course of d r i l l i n g . 

21 Logs, DST t e s t s . Anything else? 

2 2 A. No DST, but we run open hole logs every time 

23 we d r i l l a w e l l , any d a i l y r i g r e p o r t s . A l l t h a t common 
24 i n f o r m a t i o n would be obtained d u r i n g d r i l l i n g . 

25 Q. No gas t e s t s , no pressure data, anything t h a t 
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1 would help you --

2 A. No. We don't run bottom hole pressure t e s t s . 

3 We d r i l l a l l t h i s based on o f f s e t w e l l s , so t h a t ' s how we 

4 go about determining where we want t o d r i l l . 

5 Q. So when Mr. K e l l a h i n says you a l l have pason 

6 t o t a l gas curve, we don't know what t h a t is? 

7 A. I've never heard t h a t term. 

8 Q. Looking at the way you determine EURs f o r your 

9 a l l o c a t i o n formula, i t ' s a pure engineering c a l c u l a t i o n ; 

10 r i g h t ? Geology d i d n ' t enter i n t o t h i s at a l l ? 

11 A. No. I t ' s based on o f f s e t production. 

12 Q. I t presumes consi s t e n t homogeneous geology f o r 

13 both the PC and the Chacra throughout your n i n e - s e c t i o n 

14 area? 

15 A. Um-hum. Yes. 

16 Q. Would i t have been meaningful f o r you t o look 

17 at l o c a l i z e d geology, l i k e a c t u a l w e l l logs, do a net pay 

18 c a l c u l a t i o n ? Would t h a t have had any bearing on your EUR 

19 c a l c u l a t i o n at a l l ? 

20 A. No. 

21 Q. I s there any reason t o bel i e v e t h a t the 

22 geology i s not continuous homogeneous f o r the Pic t u r e d 

23 C l i f f s through your n i n e - s e c t i o n area of review? 

24 A. No. 

25 Q. There i s none or you don't know? 
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1 A. I'm going t o have t o say no. 

2 Q. Okay. I understand. Wouldn't you agree t h a t 

3 the p r e f e r r e d and most r e l i a b l e method t o determine a 

4 proper a l l o c a t i o n of production among zones i s t o have 

5 them metered separately? 

6 A. I t ' s probably -- now, are you t a l k i n g one zone 

7 at a time? Are you t a l k i n g a dual completion? Because 

8 the issue t h a t comes up when you t r y t o do t h a t , you can 

9 produce one zone -- and t h i s i s another method t h a t we 

10 use on some occasions, e s p e c i a l l y w i t h dual completions. 

11 We'll prove the production from one zone. We re-complete 

12 another. Y o u ' l l produce i t f o r a month u n t i l p roduction 

13 s t a b i l i z e s . 

14 When you downhole commingle a w e l l down hole, 

15 c o n d i t i o n s change. You're going t o have cross flow 

16 between zones. You have water mixing. So co n d i t i o n s are 

17 going t o change. Also, you've increased your cost j u s t 

18 because you spent more time doing t h i s work. 

19 So t o get -- without any production data on a 

2 0 w e l l , t h i s i s the best way I bel i e v e -- anybody I've ever 

21 t a l k e d t o about a l l o c a t i o n s -- about how t o get those 

22 a l l o c a t i o n s done. 

2 3 Q. Wouldn't you agree t h a t since you're t r y i n g t o 

24 recover w e l l costs from d i f f e r e n t owners, d i f f e r e n t 

25 pools, i t would be best t o produce those zones 
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1 separately, meter them separately, and then you'd have 

2 the most accurate production data a v a i l a b l e t o you t h a t 

3 would a l l o w you t o a l l o c a t e and recoup costs w i t h 100 

4 percent confidence? 

5 A. I honestly f e e l t h a t these a l l o c a t i o n s are 

6 going t o be p r e t t y accurate. I t h i n k most people t h a t 

7 have an i n t e r e s t i n these w e l l s are going t o be concerned 

8 about minimizing costs and, at the same time, being 

9 comfortable w i t h these a l l o c a t i o n s . Again, you're doing 

10 one zone at a time. When you commingle them, ev e r y t h i n g 

11 changes. There's no guarantee t h a t you're going t o have 

12 t h a t same production. 

13 Q. R e f e r r i n g back t o your spreadsheet t h a t has 

14 your w e l l l i s t f o r your EUR c a l c u l a t i o n s , how many of 

15 those are dual completions? Are any of them? 

16 A. Commingled or dual completions? 

17 Q. F i r s t , dual. T e l l us of any dual completions 

18 f i r s t . 

19 A. Without having p u l l e d w e l l h i s t o r i e s of each 

20 of these w e l l s , I couldn't t e l l you f o r sure. I'm 

21 assuming none of them. I t ' s not a very common p r a c t i c e , 

22 e s p e c i a l l y i n the l a s t probably 20 or 30 years. 

23 Q. So we're not r e f l e c t i n g any commingled 

24 Chacra/PC w e l l s on here? 

25 A. One of the we l l s we use i s the 
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1 Chacra/Mesaverde PC w e l l . None of them are s t r i c t l y only 

2 Chacra and PC, no. 

3 Q. So XTO doesn't have any experience i n t h i s 

4 n i n e - s e c t i o n area, any way of commingling Chacra and 

5 Pi c t u r e d C l i f f s production and a l l o c a t i n g t h a t 

6 production? 

7 A. No, but the p o o l i n g i s common. That's per the 

8 s t a t e agency. I t ' s one of the pre-approved pools, 

9 downhole commingling pre-approved. 

10 MR. HALL: That's a l l I have. 

11 MR. BROOKS: Mr. Warnell? 

12 MR. WARNELL: I ' l l pass. 

13 MR. BROOKS: Mr. Jones? 

14 EXAMINATION 

15 BY MR. JONES: 

16 Q. Chacra i s nice f o r -- g e t t i n g t o be r e a l 

17 popular f o r adding two w e l l s f o r downhole commingling. 

18 And I don't know much about i t . Since you're here, 

19 maybe -- I remember the Lewis, how people were chasing 

20 the Lewis a l i t t l e b i t . I s the Chacra anything l i k e the 

21 Lewis, or i s i t l i k e the PC, s o r t of? 

22 A. Not having much experience w i t h the Lewis, I 

23 couldn't t e l l you one way or the other. That's one nice 

24 t h i n g about downhole commingling w i t h the PC, i s t h a t 

25 since i t doesn't t y p i c a l l y produce much o i l , we don't 
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1 have t o hold back pressure on the zone, so we can p u l l 

2 them down t o three or f o u r pounds -- i t ' s a compressor --

3 t o lower t h a t and get a higher DP, d i f f e r e n t i a l pressure, 

4 and produce more gas. I t ' s probably more s i m i l a r t o a PC 

5 formation, yes. 

6 Q. You're a l l o c a t i n g a l l of your -- any l i q u i d s 

7 t o the Chacra; r i g h t ? 

8 A. Water, I b e l i e v e so. O i l , yes. The Chacra 

9 does make on occasion some small tr a c e amounts of o i l . 

10 The PC t y p i c a l l y never makes much f l u i d at a l l . 

11 Q. Do you have t o have a l i t t l e separator on the 

12 surface, l i k e a --

13 A. PCs, we t y p i c a l l y w i l l never have one. A 

14 Chacra, common p r a c t i c e i s u s u a l l y not. I t w i l l a l l -- I 

15 t h i n k i t ' s on a w e l l - b y - w e l l basis, probably. 

16 Q. The completion, how are you going t o complete 

17 the well? How many days? Are you going t o do i t a l l i n 

18 one day w i t h d i f f e r e n t stages? 

19 A. I f we have pre-approved downhole commingle, 

20 two stages i s not d i f f i c u l t t o f r a c on one day. So w e ' l l 

21 do our prep work. I n t h i s case we don't have a DV t o o l 

22 t o d r i l l out, but w e ' l l prep the w e l l , pressure t e s t 

23 casing, r i g up whatever service company we use, f r a c the 

24 lower zone, set a plug, f r a c the upper zone, flow i t back 

25 f o r w e l l c o n t r o l so we can get a r i g back on. At t h a t 
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1 time, once we've got a l l of our approvals, d r i l l the plug 

2 out and t u r n the w e l l on t o production. 

3 Q. The l i t t l e -- you use a l i t t l e -- the plug you 

4 set between the zones, how much d i f f e r e n t i a l pressure 

5 w i l l i t hold? 

6 A. The ones we run are l i k e 8,000-pound plugs, I 

7 b e l i e v e . 

8 Q. You run a w e l l head p r o t e c t i o n --

9 A. Yeah. We put a f r a c valve on, a w e l l head and 

10 a f r a c down casing. Granted we haven't had t o do any 

11 cement remediation. 

12 Q. What size w e l l heads do you use? I s t h a t a 

13 3,000-pound w e l l head? 

14 A. I t h i n k we're t r y i n g t o i n s t a l l 5,000-pound 

15 w e l l heads. 

16 Q. So you can f r a c them? 

17 A. Yes. 

18 Q. I t looks l i k e -- so you don't any l o g 

19 c a l c u l a t i o n s ? You l i k e t o use the reserve s p l i t o u t s of 

20 those surrounding nine sections, but you're doing t h i s 

21 beforehand, and you do have an open hole l o g on t h i s ? 

22 A. Yes. 

23 Q. Are your r e s e r v o i r engineers g i v i n g you any 

24 k i n d of feedback about how the reserves c a l c u l a t e i n t h i s 

25 compared t o the nine sections around i t ? 
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1 A. I t h i n k i t would j u s t b o i l down t o t h a t t h i s 

2 i s r e a l data. You have a l o g . I t ' s a l l c a l c u l a t i o n s and 

3 estim a t i o n s , anyways. This i s r e a l data. This i s what 

4 has a c t u a l l y happened. I t ' s a b e t t e r i n d i c a t i o n of what 

5 your w e l l i s going t o do. 

6 Q. Do your r e s e r v o i r engineers keep a database of 

7 a l l logs on a l l the w e l l s they d r i l l ? 

8 A. Yes. 

9 Q. So they have these c a l c u l a t i o n s ? 

10 A. Yeah. We do cross sections. When I go t o do 

11 my completion r e p o r t , I p u l l the logs, and I say, "This 

12 i s where I want t o p i c k my p e r f s . " I ' l l take o f f s e t 

13 w e l l s and c o r r e l a t e i t t o t h a t . This has done w e l l on 

14 other w e l l s . I want t o make sure I get the same 

15 c o r r e l a t i o n . I'm going t o complete t h a t same s t r i n g e r , 

16 whatever -- however i t c o r r e l a t e s . I f your o f f s e t s show 

17 i t ' s good, you're going t o want t o complete i t i n t h a t 

18 w e l l , also. 

19 Q. Do you r e p o r t your -- you probably don't have 

20 t o do i t , but your r e s e r v o i r engineers have t o rep o r t 

21 production -- I mean reserves f o r d i f f e r e n t leases, 

22 d i f f e r e n t w e l l s --

23 A. Right. 

24 Q. - - p r o p e r t i e s t h a t XTO owns. So they probably 

25 use these open hole l o g c a l c u l a t i o n s , d o n ' t they? 
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1 A. For water s a t u r a t i o n s , probably on occasion. 

2 I don't know t h a t -- probably i n the San Juan here, where 

3 there's so many o f f s e t s and a l l t h a t data i s a v a i l a b l e 

4 t h a t they r e l y on the open hole l o g c a l c u l a t i o n s . I n 

5 areas where you don't have those o f f s e t s , they're going 

6 t o r e l y h e a v i l y upon those, yes. 

7 Q. So i t might be depleted? 

8 A. Yes. 

9 Q. So i f there's no l o g c a l c u l a t i o n s , t h a t would 

10 be a b i g missing element of your pressure data? 

11 A. Right. 

12 Q. Speaking of t h a t , i t looks l i k e t h a t you may 

13 have -- now, when you f r a c these w e l l s , you do i t i n two 

14 stages. You do an ISIP on each stage? 

15 A. Yes. 

16 Q. You're going t o have -- do you do a breakdown 

17 and a shutdown before you do each stage? 

18 A. We do an ac i d b a l l - o f f t o make sure our pe r f s 

19 are open. Yeah, we t r y t o get a nice pre-determined f r a c 

20 i n g r e d i e n t . 

21 Q. So you can adjust t h i n g s a l i t t l e b i t on the 

22 f l y ? 

23 A. Yes. 

24 Q. So f rom t h a t , cou ld you - - does t h a t g ive you 

25 any i n d i c a t i o n on r e s e r v o i r pressure? 
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1 A. Your f r a c reading? Yeah. Sure. 

2 Q. I t looks l i k e on your p e r f depths, t h a t you're 

3 going t o have t p t u r n i n some bottom hole pressures. 

4 Correct me i f I'm wrong, but i t looks l i k e i t ' s not 

5 w i t h i n the 150 percent of your --

6 A. Yeah. And the way we've gone about doing 

7 t h a t -- i t was my i n d i c a t i o n , t h a t we would -- i t was on 

8 completions t h a t were more than two zones, t h a t we would 

9 need those bottom hole pressures. But i n t h a t 

10 i n d i c a t i o n , the way I've done i t i n the past, i t was j u s t 

11 from o f f s e t w e l l s . 

12 Q. I f you have the data --

13 A. Yeah. Well, you can back c a l c u l a t e , I guess, 

14 i f you assume no f l u i d l e v e l i n your w e l l , and you can 

15 c a l c u l a t e your gas i n g r e d i e n t . I t ' s p r e t t y minimal. But 

16 your surface pressure, assuming no f l u i d i n the w e l l , 

17 i t ' s going t o be close t o your bottom hole. 

18 Q. I f you have any o f f s e t w e l l s t h a t are only 

19 producing from the PC or only from the Chacra, otherwise, 

2 0 you have t o do a -- k i n d of look at your t o t a l pressure 

21 and see maybe what -- but i t looks l i k e you're going t o 

22 have t o t u r n t h a t i n f o r us t o approve t h i s . This 

23 p o r t i o n of t h i s , i t ' s been included i n t h i s a p p l i c a t i o n . 

24 A. I f t h a t ' s needed, we can do t h a t . 

25 MR. JONES: No more questions. 
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1 MR. BROOKS: Okay. 

2 EXAMINATION 

3 BY MR. BROOKS: 

4 Q. Do you know i f t h i s a l l o c a t i o n formula f o r 

5 pro d u c t i o n has been used by agreement f o r a l l o c a t i n g t o 

6 res p e c t i v e formations where you have d i f f e r e n t ownership? 

7 A. Yeah. I brought an example of another w e l l . 

8 I don't know the ownership on t h a t p a r t i c u l a r w e l l . 

9 Q. But you do not know i f i t ' s been used where 

10 there's a d i f f e r e n c e i n ownership? 

11 A. I can't t e l l you p o s i t i v e l y t h a t t h a t ' s been 

12 done, but I'm p r e t t y sure. 

13 MR. BROOKS: Okay. 

14 EXAMINATION 

15 BY MR. WARNELL: 

16 Q. Mr. Lavergne, d i d you run a mud log? 

17 A. I'm sure we have a mud l o g . Do we? 

18 MR. KELLAHIN: No. 

19 Q. I t r i e d t o transpose a l l your data onto the 

2 0 w e l l schematic, so l e t me know i f I've made a mistake or 

21 not. You're a l l o c a t i n g zero percent of the o i l t o the 

22 PC, 100 percent t o the Chacra, 69 percent of the gas t o 

23 the PC. And do you remember the water? I've got 78 

24 percent of the produced water t o the PC versus 22 percent 

25 t o the Chacra. Does t h a t sound r i g h t ? I took t h a t 
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1 p r e t t y much o f f o f y o u r EUR, yo u r c h a r t r i g h t b e f o r e 

2 t h e --

3 A. Yes. And t h a t ' s based o f f o f -- those numbers 

4 come from t h e c u m u l a t i v e w a t e r from those seven w e l l s 

5 t h a t we used t o de t e r m i n e a l l o c a t i o n s . 

6 MR. WARNELL: Thank you. 

7 MR. BROOKS: Mr. K e l l a h i n ? 

8 MR. KELLAHIN: No, s i r . 

9 MR. BROOKS: Mr. H a l l ? 

10 MR. HALL: N o t h i n g more. 

11 MR. BROOKS: The w i t n e s s may s t a n d down. 

12 Does t h a t conclude --

13 MR. KELLAHIN: That concludes our 

14 p r e s e n t a t i o n . 

15 MR. BROOKS: I u n d e r s t o o d t h a t you had no 

16 w i t n e s s e s , Mr. H a l l . 

17 MR. HALL: No w i t n e s s e s . I ' d l i k e t o make 

18 a b r i e f c l o s i n g s t a t e m e n t . 

19 MR. BROOKS: Do you want t o make a c l o s i n g 

20 statement? 

21 MR. KELLAHIN: I ' l l respond. 

22 MR. BROOKS: You may proceed. 

23 MR. HALL: Mr. Examiner, I t h i n k you have 

24 t o s a t i s f y y o u r s e l f based on t h e evidence p r e s e n t e d t o 

25 you t h a t t h e proposed c o s t a l l o c a t i o n method r e s u l t s i n a 
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1 f a i r a l l o c a t i o n and i s a f a i r means f o r the operator t o 

2 recover costed i n accordance w i t h the s t a t u t e . j 

3 From what we hear from the engineering 

4 witness, there i s -- l e t me back up. As I read the j 

5 various cases t h a t have come out of the D i v i s i o n on cost 

6 a l l o c a t i o n s and production a l l o c a t i o n s , the p r e f e r r e d 

7 method seems t o be a separate metering. And i f you w i l l 

8 look at one example case, i n Case Number 174 99, i t ' s the 

9 Amoco Production Company case. 

10 MR. BROOKS: I don't b e l i e v e we've gotten 

11 t o 17 y e t . 

12 MR. HALL: I'm sorry. 74 99. I may be I 

13 mixed up about t h a t . The order number i s R-7032. I t ' s j 

14 the Amoco case. I t suggests t o us t h a t the p r e f e r r e d | 

15 method i s t o -- where you have diverse ownership, the 

16 p r e f e r r e d method i s t o meter the zones separately. That 

17 way you know f o r sure how production i s t o be a l l o c a t e d 

18 and how t o recover those costs. 1 

19 The other issue I wish the Examiner t o 

20 consider i s the issue of r i s k . Under the p o o l i n g 

21 a p p l i c a t i o n , XTO has made a p p l i c a t i o n f o r a standard 200 j 

22 percent r i s k penalty. I would argue t h a t , i n t h i s 

23 circumstance, i t ' s not j u s t i f i e d . The landman witness 

24 t e s t i f i e d t h a t , i n essence, there was no r i s k i n d r i l l i n g 

25 t h i s w e l l . Then as we heard more testimony from the two j 

PAUL BACA PROFESSIONAL COURT REPORTERS 
719a0710-d310-4c86-bda6-cab818a74cd3 



Page 72 

1 engineering witnesses, they r e l i e d s o l e l y on engineering 

2 data t o do t h e i r EURs and e s t a b l i s h t h e i r d e c l i n e r a t e s , 

3 and using t h a t data as a basis f o r the a l l o c a t i o n . 

4 One witness was asked whether XTO was 

5 confident t h a t the geology was homogeneous and 

6 con s i s t e n t throughout the n i n e - s e c t i o n area of review, 

7 and the answer t o t h a t , I b e l i e v e , was yes. So there was 

8 no need f o r XTO t o account f o r l o c a l i z e d geologic 

9 c o n d i t i o n s . There was no need t o c a l c u l a t e net pays f o r 

10 purposes of e s t a b l i s h i n g the EURs, no need t o look at the 

11 w e l l logs. 

12 That t e l l s me there was no geologic r i s k s , and 

13 I t h i n k t h a t i s probably born out by the r e s u l t s you see 

14 i n t h e i r e x h i b i t , the spreadsheet of a l l the w e l l s they 

15 analyzed w i t h i n the area of review. That's what they're 

16 r e l y i n g on f o r an a l l o c a t i o n . I t h i n k we may r e l y on i t 

17 t o e s t a b l i s h the absence of geologic r i s k s . 

18 We d i d n ' t hear anything about mechanical r i s k 

19 from the witness, but what we d i d hear was t h a t there was 

20 consistent success i n XTO's development program 

21 throughout t h i s n i n e - s e c t i o n area, c o n s i s t e n t l y gotten 

22 good r e s u l t s from a l l of these w e l l s . They know how t o 

23 do t h i s . They had a program going. What motivated them 

24 t o d r i l l t h i s w e l l before j o i n i n g a l l the p a r t i c i p a t i n g 

25 i n t e r e s t s was simply r i g scheduling. So as the landman 
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1 witness t e s t i f i e d again, t h a t ' s why they d i d i t . They 

2 d i d n ' t have an e x p i r i n g lease or anything l i k e t h a t . I t 

3 was the r i g schedule. 

4 Under those circumstances I don't t h i n k 200 

5 percent r i s k i s j u s t i f i e d . They assumed the r i s k , and 

6 they weren't going t o share knowledge about the existence 

7 or non-existence of the r i s k w i t h any of the other 

8 i n t e r e s t owners. I'm sure we're going t o hear from Mr. 

9 K e l l a h i n t h a t the r u l e i s now -- i t ' s a mandatory r u l e 

10 under Rule 35 i s t h a t you must a f f o r d 200 percent r i s k 

11 penalty. I don't t h i n k t h a t ' s accurate. 

12 I f you look at Order Number R-11992, t h a t i s 

13 the order t h a t l e d t o the promulgation and adoption f o r 

14 the r i s k p e n a l t y r u l e . 

15 MR. BROOKS: 11992? 

16 MR. HALL: 11992, Case Number 13069. I 

17 t h i n k there i s a preference f o r 200 percent r i s k of 

18 a d m i n i s t r a t i v e convenience, but the f i n d i n g s make c l e a r 

19 i n t h a t case t h a t the Commission d i d not want t o preclude 

20 a p o s s i b i l i t y t h a t another r i s k p e n a l t y may apply, given 

21 the i n d i v i d u a l circumstances of a p a r t i c u l a r case. I t 

22 wanted t o be able t o consider those s i t u a t i o n s , and 

23 t h a t ' s what we have here. 

24 I t h i n k you get guidance on the p r a c t i c e s , the 

25 past p r a c t i c e of the D i v i s i o n , i n these cases where there 
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1 i s d r i l l i n g b e f o r e p o o l i n g and c o n s o l i d a t i o n . And I 

2 would r e f e r you t o an o t h e r -- s e v e r a l more cases where 

3 t h e r e has been zero p e r c e n t r i s k p e n a l t y o r 100 p e r c e n t 

4 r i s k p e n a l t y . I would suggest t h a t 100 p e r c e n t r i s k 

5 p e n a l t y may be a p p r o p r i a t e i n t h i s case. 

6 But I would r e f e r you t o Order R-11327. 

7 That's t h e Chesapeake O p e r a t i n g Case, Case Number 12325. 

8 I r e f e r you a g a i n t o Order Number R-11700D, t h e 

9 TMBR/Sharp A r r i n g t o n case. 

10 MR. BROOKS.: A l l t h e s e cases were d e c i d e d 

11 b e f o r e t h e a d o p t i o n o f t h e p r e s e n t r u l e ; c o r r e c t ? 

12 MR. HALL: The A r r i n g t o n case was d e c i d e d 

13 about one week b e f o r e . Yes, t h e y a l l were. I would a l s o 

15 Order Number R-11327, b u t I do have an e x t r a copy o f t h a t 

16 one. A l s o , Order Number R-11327A. A l l o f these cases 

17 have t o do w i t h d r i l l i n g b e f o r e p o o l i n g and -- o r an 

18 i n d i c a t i o n o f how t h e r i s k p e n a l t y was handled i n those 

19 cases. A g a i n , l o o k a t what t h e Commission co n t e m p l a t e d 

20 i n a d o p t i n g t h e 200 p e r c e n t r u l e , and I t h i n k y o u ' l l see 

21 t h a t you're a l l o w e d t o c o n s i d e r a l t e r n a t e c i r c u m s t a n c e s . 

14 r e f e r you t o -- s o r r y . I've a l r e a d y r e f e r r e d you t o 

22 I f I may approach? 

23 MR. BROOKS: You may. I s t h a t a l l ? 

24 MR. HALL: Yes, s i r . 

25 MR. BROOKS: Mr. K e l l a h i n ? 
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1 MR. KELLAHIN: Thank you, Mr. Examiner. 

2 Every day I l e a r n more and more about the t h i n g s t h a t Mr. 

3 H a l l and I can't agree on. I've learned yet again 

4 there's more t h i n g s we can't agree on. 

5 The metering method set f o r t h i n the r u l e s --

6 i t ' s the l a s t e x h i b i t behind E x h i b i t 10 -- shows the 

7 various choices t h a t the operator can make f o r a l l o c a t i n g 

8 production. This engineer has t e s t i f i e d t h a t he's chosen 

9 a method t h a t ' s accurate and r e l i a b l e and u t i l i z e d by the 

10 D i v i s i o n . I t ' s only one of a number. 

11 To r e q u i r e the operator i n t h i s circumstance 

12 t o i n d i v i d u a l l y meter the zone i s not what the r u l e says. 

13 You can shop among these various options and, as an 

14 expert, choose the one t h a t ' s most a p p l i c a b l e , and he's 

15 done t h a t . 

16 When you look at the r i s k f a c t o r , the r u l e i s 

17 w r i t t e n i n such a way t h a t i n the pre-hearing statement, 

18 the opponent of the standard 200 percent r i s k f a c t o r 

19 p e n a l t y assumes the burden of proof. Mr. H a l l had t h a t 

20 burden of proof t h i s afternoon. He chose not t o present 

21 any geology, any engineering or any witnesses t o support 

22 h i s p o s i t i o n . 

23 But, be t h a t as i t may, i n the order t h a t you 

24 wrote i n the pre-hearing motions i n t h i s case, the one 

2 5 where we had the hearing on Ju l y 15th, you got i t 
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1 a b s o l u t e l y r i g h t , and I suggest t h a t you s t i l l have i t 

2 r i g h t . When you look at paragraph 7 of Order R-13156, i t 

3 simply says, "The f a c t t h a t XTO chose, as i t was l e g a l l y 

4 e n t i t l e d t o do, t o defer applying f o r compulsory p o o l i n g 

5 u n t i l a f t e r d r i l l i n g the w e l l , reduces n e i t h e r the r i s k 

6 XTO i n c u r r e d i n d r i l l i n g the w e l l , nor the b e n e f i t 

7 thereby conferred by SG or other nonworking i n t e r e s t 

8 owners." That's e x a c t l y where we are today. 

9 And i f you read the f i n d i n g s of f a c t i n the 

10 Commission order t h a t r e s u l t e d i n Rule 3 5 -- and I have 

11 an e x t r a copy i f you care t o have yet another copy --

12 you've got p l e n t y -- y o u ' l l see the debate t h a t was 

13 resolved back i n '03, when the Commission considered 

14 Mr. -- Mike Stogner was a b i g proponent f o r years as an 

15 examiner, t h a t i f you d r i l l e d the w e l l f i r s t and then 

16 pooled l a t e r , i t knocked you down t o cost plus 100 

17 percent. He came t o t h a t hearing before the Commission, 

18 advocated t h a t as h i s p o s i t i o n . 

19 The i n d u s t r y was opposed t o t h a t . And Randy 

20 Patterson f o r Yates t e s t i f i e d e x t e n s i v e l y -- r e f l e c t e d i n 

21 the f i n d i n g s -- about why the r i s k s associated should 

22 never be lower than cost plus 200 percent, even i f you 

23 d r i l l the w e l l . He was persuasive i n t e l l i n g the 

24 Commission, as w e l l as r e a l i z i n g what the i n d u s t r y 

25 already knows, t h a t these numbers i n the s t a t u t e f o r r i s k 
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1 recovery are s u b s t a n t i a l l y lower than the a c t u a l r e a l 

2 time r i s k i n the f i e l d . 

4 continue t o agree. You got i t r i g h t l a s t month, and we 

5 suggest t h a t the cases t h a t Mr. H a l l has c i t e d t o you 

6 have a l l been replaced by the Commission's d i r e c t i v e on 

7 applying the r i s k f a c t o r penalty. There may be some 

8 extremely unusual, h i g h l y i r r e g u l a r cases f o r which you 

9 might choose t o reduce the penalty. This i s not one of 

10 them. We ask t h a t you take the case under advisement and 

11 issue the order as requested by XTO. 

12 MR. BROOKS: Very good. I f there's 

13 nothing f u r t h e r , then Case 14331 w i l l be taken under 

14 advisement. We are going t o take a 10-minute recess. 

3 You have agreed w i t h me then. I suggest you 

15 * * 

16 
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