
JOHN E T C H E V E R R Y , 

IN T H E D I S T R I C T C O U R T FOR T H E F I R S T J U D I C I A L DI Si 
S T A T E OF NEW MEXICO, rCOUNTY OF SANTA FE / 

Plaintiff, 

^ ^ 0 ^ 4 , SF-86-1509(C) v s . 

S A G E O I L COMPANY, a Texas 
corporation; S T A T E LAND 
O F F I C E ; and O I L C O N S E R V A T I O N 
D I V I S I O N , 

Defendants. 

MEMORANDUM IN OPPOSITION T O 
MOTION TO DISMISS 

Pla in t i f f , John E t c h e v e r r y ( " E t c h e v e r r y " ) , submits the fo l low ing 

Memorandum in Oppos i t ion to Defendant State Land Of f i ce 's ( " S L O " ) , Motion 

To Dismiss For Fai lure To State A Claim Upon Which Relief Can Be G r a n t e d . 

The SLO asser ts t h a t E t c h e v e r r y ' s "claim of t r espass " is b a r r e d by t he 

doc t r i ne of sovere ign immuni ty and t ha t the "c la im against the state f o r 

compensation f o r a t a k i n g of his p r o p e r t y f o r pub l i c use" is b a r r e d by 

§ 4 2 A - 1 - 3 H B ) , N . M . S . A . (1978) , a S ta tu te of L imi ta t ions appl icable to such 

act ions (SLO Mem. , 2 - 4 ) . 

The SLO has mischarac te r ized E t c h e v e r r y ' s c la ims. The Complaint in 

th i s case seeks no damages f rom the SLO, whe the r on account of t respass or 

on the basis of i nve rse c o n d e m n a t i o n . 1 The Complaint requests on ly 

1 . The SLO rel ies on va r ious prov is ions of the T o r t Claims Ac t (§ 41-4-1 et 
s e q . , N . M . S . A . (1978)) as g rounds f o r dismissal (SLO Mem., 2 - 3 ) . 
However , by i ts t e r m s , the p rov is ions of t h a t Ac t are on ly appl icable to 
a "pe rson who claims damages f rom t h e s ta te . . . . " Section 41 -4 -16 , 
N . M . S . A . (1978) . Since the Complaint makes no such claims, the Ac t is 
inapp l icab le here . 



d e c l a r a t o r y r e l i e f , a n d t h e S L O makes no a r g u m e n t t h a t d e c l a r a t o r y r e l i e f is 

b a r r e d . A c c o r d i n g l y , t h e M o t i o n t o D i s m i s s s h o u l d be d e n i e d . 

T h e p r i m a r y t h r u s t o f t h e C o m p l a i n t in t h i s a c t i o n is a c l a im f o r d a m a g e s 

a g a i n s t S a g e O i l C o m p a n y ( " S a g e " ) , f o r t h e i n j e c t i o n o f s a l t w a t e r t h a t has 

t r a v e l e d f r o m t h e p l a c e o f i n j e c t i o n a n d m i g r a t e d u n d e r E t c h e v e r r y ' s l a n d s . 

T h i s i n j e c t i o n a n d s u b s e q u e n t m i g r a t i o n c r e a t e s an a c t i o n a b l e t r e s p a s s . " [ A ] 

t r e s p a s s m a y b e c o m m i t t e d . . . b e n e a t h . . . t h e s u r f a c e o f t h e e a r t h . " 

R e s t a t e m e n t ( S e c o n d ) T o r t s , § 159 ( 1 9 6 5 ) . 

T h e S L O is named as a d e f e n d a n t in t h i s a c t i o n f o r t h e so le p u r p o s e o f 

d e t e r m i n i n g w h e t h e r t h e S L O ' s g r a n t o f Sa l t W a t e r D i s p o s a l Easemen t N o . 

SWD-0104 i m m u n i z e s Sage f r o m l i a b i l i t y b y somehow a u t h o r i z i n g a l a w f u l 

t r e s p a s s u p o n o r p e r m i t t i n g a t a k i n g o f M r . E t c h e v e r r y ' s p r o p e r t y f o r a 

p r i v a t e u s e w i t h o u t c o m p e n s a t i o n . T h e C o m p l a i n t m e r e l y s e e k s a d e c l a r a t i o n 

t h a t t h e S L O may n o t l a w f u l l y a u t h o r i z e t h e s e a c t i o n s . T h e C o m p l a i n t does 

no t c h a l l e n g e t h e S L O ' s r i g h t t o g r a n t an e a s e m e n t f o r t h e d i s p o s a l o f s a l t 

w a t e r o n i t s o w n l a n d ; r a t h e r , t h e C o m p l a i n t c h a l l e n g e s t h e S L O ' s r i g h t t o 

a u t h o r i z e t h e d i s p o s a l o f s a l t w a t e r u n d e r t h e l a n d s o f M r . E t c h e v e r r y . 

M r . E t c h e v e r r y is e n t i t l e d t o seek s u c h a d e c l a r a t i o n u n d e r t h e New 

M e x i c o D e c l a r a t o r y J u d g m e n t A c t , §§ 4 4 - 6 - 1 e t s e q . , N . M . S . A . ( 1 9 7 8 ) . 

S e c t i o n 4 4 - 6 - 4 p r o v i d e s : 

A n y p e r s o n i n t e r e s t e d u n d e r a d e e d , w i l l , w r i t t e n c o n 
t r a c t o r o t h e r w r i t i n g s c o n s t i t u t i n g a c o n t r a c t , o r w h o s e 
r i g h t s , s t a t u s o r o t h e r lega l r e l a t i o n s a r e a f f e c t e d b y a 
s t a t u t e , m u n i c i p a l o r d i n a n c e , c o n t r a c t o r f r a n c h i s e , may 
h a v e d e t e r m i n e d a n y q u e s t i o n o f c o n s t r u c t i o n o r v a l i d i t y 
a r i s i n g u n d e r t h e i n s t r u m e n t , s t a t u t e , o r d i n a n c e , c o n t r a c t 
o r f r a n c h i s e a n d o b t a i n a d e c l a r a t i o n o f r i g h t s , s t a t u s o r 
o t h e r l ega l r e l a t i o n s t h e r e u n d e r . 

S i n c e t h e s a l t w a t e r d i s p o s a l easemen t w o u l d i m p a i r p l a i n t i f f ' s p r o p e r t y r i g h t s 

i f i t a u t h o r i z e s Sage t o t r e s p a s s u p o n M r . E t c h e v e r r y ' s l a n d s , he is e n t i t l e d 



t o a d e c l a r a t i o n o f w h e t h e r t h e SLO may l a w f u l l y p r o v i d e s u c h a u t h o r i z a t i o n . 

M o r e o v e r , § 4 4 - 6 - 1 3 , N . M . S . A . (1978) s p e c i f i c a l l y a u t h o r i z e s s u i t s a g a i n s t 

s t a t e a g e n c i e s s u c h as t h e S L O . T h a t s t a t u t e p r o v i d e s : 

F o r t h e p u r p o s e of t h e D e c l a r a t o r y J u d g m e n t A c t [ 4 4 - 6 - 1 
t o 4 4 - 6 - 1 5 NMSA 1 9 7 8 ] , t h e s t a t e o f New M e x i c o , o r a n y 
o f f i c i a l t h e r e o f , may be s u e d a n d d e c l a r a t o r y j u d g m e n t 
e n t e r e d w h e n t h e r i g h t s , s t a t u s o r o t h e r l ega l r e l a t i o n s of 
t h e p a r t i e s ca l l f o r a c o n s t r u c t i o n o f t h e c o n s t i t u t i o n o f 
t h e s t a t e o f New M e x i c o , t h e c o n s t i t u t i o n o f t h e U n i t e d 
S t a t e s o r a n y o f t h e laws of t h e s t a t e o f New M e x i c o o r 
t h e U n i t e d S t a t e s , o r a n y s t a t u t e t h e r e o f . 

T h e d o c t r i n e o f s o v e r e i g n i m m u n i t y a s s e r t e d b y t h e S L O has no a p p l i 

c a t i o n t o a s u i t s e e k i n g a d e c l a r a t i o n t h a t a s t a t e a g e n c y may n o t e x c e e d t h e 

scope o f i t s l a w f u l a u t h o r i t y . See C i t y o f A l b u q u e r q u e v . B u r r e l l , 64 N . M . 

204 , 326 P . 2 d 1088 ( 1 9 5 8 ) ; Gas t v . S t a t e B y A n d T h r o u g h S t e v e n s o n , 36 O r . 

A p p . 4 4 1 , 585 P . 2 d 12 ( 1 9 7 8 ) . " T h e ac t s o f o f f i c i a l s w h i c h a r e n o t l a w f u l l y 

a u t h o r i z e d a r e n o t ac t s o f t h e S t a t e , a n d an a c t i o n a g a i n s t t h e o f f i c i a l s b y 

one w h o s e r i g h t s h a v e b e e n i n v a d e d o r v i o l a t e d b y s u c h a c t s , f o r t h e d e t e r 

m i n a t i o n a n d p r o t e c t i o n o f h i s r i g h t s , is n o t a s u i t a g a i n s t t h e S t a t e w i t h i n 

t h e r u l e o f i m m u n i t y o f t h e S t a t e f r o m s u i t . " C o b b v . H a r r i n g t o n , 144 T e x . 

3 6 0 , 190 S . W . 2 d 709 , 712 ( 1 9 4 5 ) . 

S e c t i o n 4 2 A - 1 - 3 1 ( B ) , N . M . S . A . ( 1 9 7 8 ) , p r e s c r i b e s a t h r e e y e a r s t a t u t e 

o f l i m i t a t i o n s f o r a c t i o n s f o r d a m a g e s r e s u l t i n g f r o m t h e t a k i n g of p r o p e r t y 

f o r p u b l i c use w i t h o u t c o m p e n s a t i o n . T h i s s t a t u t e is i n a p p l i c a b l e t o t h e 

i n s t a n t case b e c a u s e E t c h e v e r r y does n o t seek damages f r o m t h e SLO f o r a 

t a k i n g o f h i s p r o p e r t y f o r p u b l i c u s e . E t c h e v e r r y seeks a d e c l a r a t i o n t h a t 

t h e SLO may n o t a u t h o r i z e Sage t o t a k e E t c h e v e r r y ' s p r o p e r t y f o r Sage ' s 

p r i v a t e u s e . 



For t he f o rego ing reasons, p l a i n t i f f r espec t f u l l y requests the C o u r t to 

deny de fendant State Land Of f ice 's Motion To Dismiss For Fai lure To State A 

Claim Upon Which Relief Can Be G r a n t e d . 

NEAL & NEAL, P.C. 
J . W. Neal , Esq. 
P. O. Box 278 
Hobbs , New Mexico 88240 
(505) 397-3614 

STEPHENSON, CARPENTER, CROUT 
& OLMSTED 

P. O. Box 669 
Santa Fe, New Mexico 87504-0669 
(505) 982-4611 
Michael R. Comeau 
Nicholas F. Persampier i 

Michael R. Comeau 

A t t o r n e y s f o r P la in t i f f 

C E R T I F I C A T E OF SERVICE 

The unde rs i gned hereby ce r t i f i es 
t ha t he d i d on the 2nd day of 
September, 1986, cause to be 
mailed a t r u e copy of the 
fo rego ing Response to oppos ing 
counsel of r e c o r d . 
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