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2 CHAIRMAN FESMIRE: This i s a c o n t i n u a t i o n 

3 of Case no. 14521, the A p p l i c a t i o n of Williams 

4 Production Company, LLC f o r Approval of A Closed 

5 Loop System f o r the Rosa Sa l t Water Disposal Well 

6 No. 2 and In-Place B u r i a l of D r i l l i n g Waste at 

7 another w e l l l o c a t i o n i n Rio A r r i b a County, New 

8 Mexico. 

9 This i s Friday, J u l y 3 0th, the second day 

10 of the hearing. The record should r e f l e c t t h a t a l l 

11 three commissioners are present. We, t h e r e f o r e , 

12 have a quorum. I b e l i e v e Ms. Munds-Dry, you were 

13 about t o begin the d i r e c t examination of your t h i r d 

14 witness, Mr. McQueen. 

15 MS. MUNDS-DRY: Yes, s i r . 

16 KEN MCQUEEN 

17 a f t e r having been f i r s t d u l y sworn under oath, 

18 was questioned and t e s t i f i e d as f o l l o w s : 

19 DIRECT EXAMINATION 

20 BY MS. MUNDS-DRY 

21 Q. Good morning. 

22 A. Good morning. 

23 Q. Would you please s t a t e your f u l l name f o r 

24 the record. 

25 A. My f u l l name i s Kenley Haywood McQueen, 
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2 Q. Where do you r e s i d e , Mr. McQueen? 

3 A. I reside i n Tulsa, Oklahoma. 

4 Q. By whom are you employed? 

5 A. I'm employed by Will i a m s . 

6 Q. What i s your p o s i t i o n w i t h Williams? 

7 A. I am the d i r e c t o r f o r the San Juan Basin. 

8 Q. Have you p r e v i o u s l y t e s t i f i e d before the 

9 Commission? 

10 A. I have not p r e v i o u s l y t e s t i f i e d before the 

11 OCC. 

12 Q. Would you please review your education and 

13 work h i s t o r y f o r the Commission, beginning w i t h your 

14 education? 

15 A. I attended Oklahoma State U n i v e r s i t y from 

16 1973 u n t i l 1977 and worked f o r Conoco as a summer 

17 roustabout d u r i n g t h a t time p e r i o d . From 1978 u n t i l 

18 1981 I worked f o r C-E Natco Chemicals i n i n c r e a s i n g 

19 r o l e s of r e s p o n s i b i l i t y . My l a s t assignment was 

20 working as a chemist responsible f o r c o r r o s i o n 

21 i n h i b i t i o n i n o i l f i e l d a p p l i c a t i o n s . 

22 I n June of 1981 I e n r o l l e d at the 

23 U n i v e r s i t y of Tulsa, and a f t e r three semesters and a 

24 summer term I completed my BS i n petroleum 

25 engineering i n December of 1992. 
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1 Following my graduation at the U n i v e r s i t y 

2 of Tulsa, I have been continuously employed as a 

3 petroleum engineer i n r o l e s of i n c r e a s i n g 

4 r e s p o n s i b i l i t y , f i r s t w i t h Amerada Hess Corporation 

5 from December 1982 u n t i l J u l y 1994. I n J u l y 1994 I 

6 began work at Vintage Petroleum and continued there 

7 u n t i l February of 2002. 

8 I n February of 20 02 I began my employment 

9 at Will i a m s . During my tenure as a petroleum 

10 engineer I have worked i n p r o j e c t s i n 14 d i f f e r e n t 

11 s t a t e s and three d i f f e r e n t c o u n t r i e s . I n a d d i t i o n 

12 t o my employment at Williams, I served as an adjunct 

13 professor at the U n i v e r s i t y of Tulsa, Petroleum 

14 Engineering Department. I s t a r t e d teaching at TU i n 

15 January of 2002. I am c u r r e n t l y o f f e r i n g my f i r s t 

16 textbook. 

17 I also served as the Chair of the 

18 Department's I n d u s t r i a l Advisory Board. I hold an 

19 EIT c e r t i f i c a t i o n i n the s t a t e of Oklahoma, No. 

20 5754. I have p r e v i o u s l y been c e r t i f i e d as an expert 

21 witness i n petroleum engineering a t the OCD. 

22 I assumed my c u r r e n t r o l e as D i r e c t o r of 

23 the San Juan Basin i n March of 2 008. During t h a t 

24 time I have been responsible f o r p e r m i t t i n g and 

25 r i g h t s of way a c q u i s i t i o n s , divestments, d r i l l i n g 
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2 budget reserves, economic eva l u a t i o n s , s t r a t e g i c 

3 i n i t i a t i v e s , c o o r d i n a t i o n of commission work, j o i n t 

4 venture operations i n both the Green River and San 

5 Juan Basin, and engineering o v e r s i g h t of the 

6 Williams Coal Seam Gas Royalty Trust. 

7 Q. Mr. McQueen, are you f a m i l i a r w i t h the 

8 a p p l i c a t i o n --

9 CHAIRMAN FESMIRE: Ms. Munds-Dry, may I 

10 ask a quick question? 

11 MS. MUNDS-DRY: Please, s i r . 

12 CHAIRMAN FESMIRE: Mr. McQueen, you said 

13 you have p r e v i o u s l y been c e r t i f i e d as an expert 

14 before the OCD and I thought you sa i d you never 

15 t e s t i f i e d before. 

16 THE WITNESS: At the OCC. 

17 MS. MUNDS-DRY: At the Commission. 

18 CHAIRMAN FESMIRE: I apologize. 

19 Q. Mr. McQueen, are you f a m i l i a r w i t h the 

20 a p p l i c a t i o n Williams f i l e d i n t h i s case? 

21 A. I am f a m i l i a r w i t h the a p p l i c a t i o n . 

22 Q. And have you conducted an economic 

23 a n a l y s i s of the impacts on the w e l l s subject t o the 

24 a p p l i c a t i o n ? 

25 A. I have. 
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1 MS. MUNDS-DRY: Mr. Chairman, we tender 

2 Mr. McQueen as an expert i n petroleum engineering. 

3 CHAIRMAN FESMIRE: Any obje c t i o n ? 

4 MS. MACQUESTEN: No o b j e c t i o n . 

5 Q. Mr. McQueen, would you please provide a 

6 b r i e f overview f o r the Commission of Williams' 

7 operations i n the San Juan Basin. 

8 A. Williams' o l d e s t e x p l o r a t i o n and 

9 produc t i o n assets are those t h a t are hel d i n the San 

10 Juan Basin. They were acquired through the 

11 a c q u i s i t i o n of Northwest Energy i n 1983. Williams 

12 operates approximately 1076 completions i n the San 

13 Juan Basin w i t h operations i n both New Mexico and 

14 Colorado. We produce approximately 162 m i l l i o n 

15 cubic f e e t d a i l y from these w e l l s . Our primary area 

16 of operations are concentrated i n Rosa Unit located 

17 i n San Juan and Rio A r r i b a Counties. We operate 

18 approximately 735 completions i n Rosa, which produce 

19 from f i v e d i f f e r e n t producing horizons. 

20 Rosa c o l l e c t i v e l y produces about 110 t o 

21 120 m i l l i o n cubic f e e t a day, or about 75 percent of 

22 our t o t a l operated p r o d u c t i o n i n the San Juan Basin. 

23 A d d i t i o n a l l y Williams holds i n t e r e s t s i n about 2570 

24 completions across the San Juan Basin t h a t are 

25 operated by others and produce about 62 m i l l i o n 
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1 cubic f e e t of e q u i t y or net production f o r Williams 

2 per day. 

3 Q. Mr. McQueen, what has been your 

4 involvement w i t h the Rosa Unit S a l t Water Disposal 

5 Well No. 2? 

6 A. My employees have been responsible f o r the 

7 p e r m i t t i n g , the economics and the design of Rosa 

8 Unit SWD No. 2 and they w i l l also be responsible f o r 

9 the d r i l l i n g and the completion of the w e l l . I 

10 p e r s o n a l l y prepared the most recent C 144 s u b m i t t a l 

11 f o r t h i s w e l l , the June 18th s u b m i t t a l . 

12 Q. I s i t usual f o r you, as the d i r e c t o r of 

13 the San Juan Basin, t o prepare a C 144 a p p l i c a t i o n ? 

14 A. I t ' s a c t u a l l y h i g h l y unusual f o r d i r e c t o r s 

15 t o prepare s t a t e - r e q u i r e d paperwork, but d i r e c t o r s 

16 are o f t e n r e q u i r e d t o p i n c h - h i t . My d i r e c t 

17 involvement underscores the importance of t h i s w e l l 

18 t o the v i a b i l i t y of the Rosa operations. I 

19 o r i g i n a l l y hoped t o do the w e l l on October 15th. We 

2 0 obv i o u s l y thought the f i l i n g of the C 144 i n the 

21 preceding November would have given us adequate time 

22 t o meet the spec date, but u n f o r t u n a t e l y , t h i s has 

23 turned out not t o be the case. 

24 Immediately upon the r e c e i p t of the June 

25 9th d e n i a l of our C 144 s u b m i t t a l , I cleared my 
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1 calendar and requested the e a r l i e s t a v a i l a b l e 

2 appointment w i t h r e p r e s e n t a t i v e s from the OCD 

3 Environmental Bureau t o discuss t h e i r d e c i s i o n and 

4 make sure t h a t the Environmental Bureau understood 

5 t h a t Williams was not seeking an exception t o the 

6 P i t Rule. 

7 That meeting took place on June 15th. I n 

8 an e f f o r t t o c l a r i f y our i n t e n t on the C 144 f o r the 

9 Rosa SWD No. 2, and since Mr. Lane was out of the 

10 country, I el e c t e d t o remain i n Santa Fe and re v i s e 

11 our C 144 which was resubmitted on June 18th. 

12 My hope was t o address a l l of the issues 

13 described i n the Environmental Bureau as 

14 inadequacies on the A p r i l 20th C 144 a p p l i c a t i o n so 

15 t h a t any subsequent d e n i a l could focus s i n g u l a r l y on 

16 the crux of t h i s matter; t h a t i s , the i n t e r p r e t a t i o n 

17 of o n - s i t e r e l a t e d t o temporary p i t s i n the Rosa 

18 U n i t . My hope was t o receive the Environmental 

19 Bureau's d e c i s i o n , and i n the event of a d e n i a l have 

20 time f o r proper n o t i c e so t h a t we could have our 

21 appeal heard at the r e g u l a r l y scheduled OCC docket 

22 on J u l y 15th. 

23 Q. But you d i d f i n d t h a t the Commission set 

24 t h i s date f o r a s p e c i a l hearing docket t o 

25 accommodate our t i m i n g issue? 
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1 A. Correct.• 

2 Q. I would l i k e t o discuss w i t h you, 

3 Mr. McQueen, a l i t t l e b i t more your meeting w i t h the 

4 re p r e s e n t a t i v e s from the Environmental Bureau. Who 

5 d i d you meet with? 

6 A. I met w i t h Mr. Jones and Mr. Von Gonten. 

7 Q. And what d i d you discuss at t h a t meeting? 

8 Did you propose and discuss w i t h them Williams' 

9 plans? 

10 A. I d i d . I wanted t o be sure t h a t these 

11 gentlemen understood the i n t e n t of the C 144 and 

12 t h a t the i n t e n t of the C 144 was t o haul c u t t i n g s 

13 generated at the SWD s i t e t o the 634B s i t e . C l e a r l y 

14 they were of the op i n i o n t h a t those parameters d i d 

15 not meet the cur r e n t P i t Rule, so the bulk of the 

16 meeting was focused on the other inadequacies t h a t 

17 were i d e n t i f i e d on the A p r i l 20th a p p l i c a t i o n . 

18 Q. There was some ques t i o n i n g yesterday about 

19 l i q u i d management between the two w e l l l o c a t i o n s . 

20 Did you discuss what s o r t of l i q u i d management would 

21 be -- what you expected the l i q u i d management f o r 

22 t h i s w e l l proposal would be, f o r the C 144 proposal? 

23 A. We d i d discuss l i q u i d management and the 

24 f a c t t h a t the temporary p i t was t e n miles from the 

25 l o c a t i o n . And I i n d i c a t e d t o the gentleman at the 
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1 meeting and also included on my C 144 a p p l i c a t i o n 

2 t h a t the primary i n t e n t f o r the use of the 634B 

3 temporary p i t f o r the SWD operations were c u t t i n g s 

4 d i s p o s a l . 

5 Mr. Lane discussed yesterday i n some 

6 d e t a i l the f a c t t h a t temporary p i t s can be used f o r 

7 f l u i d management, but the r e a l i t y of the s i t u a t i o n 

8 i s since t h i s p i t i s ten miles from the SWD 

9 l o c a t i o n , t h a t r e a l l y i s not p r a c t i c a l , i n my 

10 op i n i o n . 

11 Furthermore, i n the previous closed-loop 

12 systems t h a t we have d r i l l e d , we have had o n - s i t e 

13 above-ground tanks of s u f f i c i e n t q u a n t i t y t o hold 

14 the f l u i d s and muds t h a t were r e q u i r e d f o r our 

15 d r i l l i n g operations and w e l l s . 

16 Q. And i s t h a t what you shared w i t h Mr. Von 

17 Gonten and Mr. Jones? 

18 A. I be l i e v e i t was. 

19 Q. Let's t u r n t o what's been marked as 

20 Williams E x h i b i t No. 13. I t h i n k we have previewed 

21 t h i s yesterday. I f you could i d e n t i f y and review 

22 t h i s d i s p l a y f o r the Commission? 

23 A. I t h i n k 13 w i l l help c l a r i f y some of the 

24 questions t h a t were asked yesterday regarding the 

25 geography t h a t ' s i n v o l v e d i n the Rosa U n i t . E x h i b i t 

PAUL BACA PROFESSIONAL COURT REPORTERS 
bd955890-25b9-42f3-86ea-290583fb3e1e 



Page 12 

1 13 i s a base map t h a t shows the geographic layout of 

2 our Rosa U n i t . Rosa Unit i s d i v i d e d by the San Juan 

3 River. We r e f e r t o the p o r t i o n west of the r i v e r or 

4 on the San Juan County side as Middle Mesa. And 

5 Rosa Unit occupies the southeast corner of Middle 

6 Mesa. 

7 The p o r t i o n of Rosa Unit l o c a t e d east of 

8 the San Juan River or the Rio A r r i b a County p o r t i o n 

9 i s r e f e r r e d t o as East Rosa. Most of the Middle 

10 Mesa p o r t i o n of Rosa i s managed by the BLM. 

11 However, on the east side, both the BLM and the 

12 Forest Service manage the s e r v i c i n g . On the map the 

13 BLM him p o r t i o n i s shown i n yellow and the Forest 

14 Service i s shown i n blue. 

15 The Rosa Unit 94 SWD was our f i r s t SWD i n 

16 East Rosa. I t became o p e r a t i o n a l i n 1989. This SWD 

17 met i t s p e r m i t t e d capacity i n 2008. Disposal 

18 operations were suspended at the Rosa Unit 94 SWD i n 

19 October of 2008. The w e l l was plugged and abandoned 

2 0 on October 31, 2009. 

21 Upon cessation of i n j e c t i o n at the Rosa 

22 Unit No. 94 SWD, our Rosa Unit SWD No. 1 became the 

23 sole d i s p o s a l s i t e f o r produced water i n East Rosa. 

24 Q. I t h i n k we also touched on t h i s yesterday. 

25 I f the SWD No. 1 -- assuming SWD No. 1 doesn't take 
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1 a l l the produced water, where does the r e s t of the 

2 produced water go? 

3 A. Well, r e l y i n g upon a s a l t water disposal 

4 w e l l f o r East Rosa, a s i n g l e s a l t water disposal 

5 w e l l represents an unacceptable r i s k t o our 

6 produc t i o n operations. I f the Rosa Unit SWD No. 1 

7 goes down f o r any reason, our only course of a c t i o n 

8 i s t o haul a l l of the produced water from the East 

9 Rosa t o a non-unit d i s p o s a l f a c i l i t y or t o s h u t - i n 

10 gas prod u c t i o n . F o r t u n a t e l y , today we have had no 

11 down time at the Rosa SWD No. 1 since the plugging 

12 of the Rosa 94 SWD. 

13 Q. And I b e l i e v e Mr. Lane yesterday discussed 

14 t h a t some of the produced water c u r r e n t l y now goes 

15 t o non-unit d i s p o s a l wells? 

16 A. Williams does not have an SWD f a c i l i t y i n 

17 Middle Mesa. So a l l of the produced water from our 

18 Rosa operations i n Middle Mesa i s hauled t o non-unit 

19 disposal f a c i l i t i e s . A l l of our Rosa water 

20 c u r r e n t l y generated east of the r i v e r , east of the 

21 lake, the Rio A r r i b a side, i s going t o SWD 4. 

22 Q. I f you could please e x p l a i n t o the 

23 Commission why i s the Rosa Unit Well No. SWD No. 2 

24 important t o Williams' operations i n the Rosa Unit? 

25 A. Well, the Rosa Unit SWD i s e s s e n t i a l t o 
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1 our continued operations because i t w i l l provide 100 

2 percent redundancy i n East Rosa f o r our disposal 

3 c a p a b i l i t i e s . A d d i t i o n a l l y , the a n t i c i p a t e d 

4 approval of the F r u i t l a n d Coal downspacing, which we 

5 t h i n k w i l l l i k e l y happen next year, w i l l also be 

6 producing an a d d i t i o n a l volume of water t o dispose. 

7 Q. Let's t u r n t o Williams E x h i b i t No. 14, 

8 Mr. McQueen. I f you could review t h a t d i s p l a y f o r 

9 the Commission. 

10 A. I meet f a i r l y r e g u l a r l y w i t h the two 

11 surface agencies i n East Rosa, namely the Forest 

12 Service and the Bureau of Land Management. One of 

13 t h e i r top p r i o r i t i e s i s t o reduce t r u c k t r a f f i c on 

14 the roads because t r u c k t r a f f i c i s responsible f o r 

15 s u b s t a n t i a l road degradation, GHG emissions, dust, 

16 and represents an increased p o t e n t i a l f o r v e h i c u l a r 

17 accidents as w e l l as h a b i t a t fragmentation. The 

18 road degradation i s e s p e c i a l l y noteworthy d u r i n g 

19 periods of adverse weather since a l l of the roads i n 

2 0 the Rosa Unit are unpaved. 

21 This year we received approval, c a p i t a l 

22 approval of d o l l a r s f o r the i n s t a l l a t i o n of an SWD 

23 g a t h e r i n g system. Those two p r o j e c t s are shown i n 

24 the d o t t e d blue l i n e s on E x h i b i t 14. As you can 

25 see, our previous system, which i s shown i n black, 
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1 was o n l y a couple of miles long and tr a n s p o r t e d 

2 water from area w e l l s t o the now defunct 94 SWD. 

3 The southern p o r t i o n of the system i s now 

4 i n ser v i c e and has e l i m i n a t e d f o u r water h a u l i n g 

5 t r u c k s from d a i l y s e r v i c e . The nor t h e r n p o r t i o n i s 

6 i n the f i n a l stages of p e r m i t t i n g and we hope t o 

7 have c o n s t r u c t i o n underway before closure. 

8 C u r r e n t l y a l l of East Rosa i s served by 

9 the Rosa Unit SWD No. 1. The brown area i n East 

10 Rosa represents the s e r v i c e area f o r the Rosa Unit 

11 SWD No. 1 once the Rosa Unit SWD No. 2 i s i n 

12 s e r v i c e . 

13 The darker brown area represents the area 

14 where water h a u l i n g by t r u c k w i l l be e l i m i n a t e d due 

15 t o our water p i p e l i n e i n s t a l l a t i o n . The l i g h t brown 

16 area represents the area where water h a u l i n g w i l l 

17 continue f o r the new term. 

18 The i n s t a l l a t i o n of the water gathering 

19 system has other immediate environmental b e n e f i t s . 

20 Due t o the topography along the p i p e l i n e , t r a n s f e r 

21 pumps are r e q u i r e d from time t o time t o e f f i c i e n t l y 

22 move water from i t s source t o the disposal w e l l . 

23 Pumps w i l l be powered by e l e c t r i c a l generation 

24 through cap stone generators. These cap stones are 

25 TR 3 r a t e d and represent the minimum GHG emission 
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1 a l t e r n a t i v e s generating e l e c t r i c i t y i n the f i e l d . 

2 A surplus e l e c t r i c i t y generated w i l l be 

3 t r a n s m i t t e d i n e l e c t r i c a l cables l a i d i n the same 

4 di t c h e s as the water l i n e s t o adjacent prime movers 

5 on our a r t i f i c i a l l i f t equipment where the curr e n t 

6 gas burning equipment w i l l be replaced by e l e c t r i c 

7 motors, again reducing our GHG impact. 

8 Reduction of t r u c k t r a f f i c and i t ' s 

9 associated impacts i s one of several i n i t i a t i v e s 

10 t h a t Williams E & P has v o l u n t a r i l y undertaken i n 

11 recent years. We have also implemented green 

12 completions t o v i r t u a l l y e l i m i n a t e our methane 

13 emissions d u r i n g the completion o p e r a t i o n . We've 

14 also u t i l i z e d produced water and recy c l e d f u l l b a c k 

15 water i n our s t i m u l a t i o n operations. This p r o a c t i v e 

16 approach t o v o l u n t a r i l y s o l v i n g problems has 

17 garnered Williams f i v e d i f f e r e n t awards and 

18 r e c o g n i t i o n s by the Bureau of Land Management. 

19 Our o r i g i n a l hope was t o submit a budget 

20 request f o r 2011 c a p i t a l t o continue our SWD 

21 g a t h e r i n g p r o j e c t by connecting the Rosa Unit SWD 

22 No. 1 and the Rosa SWD No. 2 by p i p e l i n e . This i s 

23 shown by the orange d o t t e d l i n e on E x h i b i t 14. That 

24 connection would allow us t o s h u t t l e water between 

25 the l o c a t i o n s i n the event t h a t r e p a i r s were 
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1 r e q u i r e d a t one of the SWD f a c i l i t i e s . I t would 

2 also allow us t o connect a d d i t i o n a l producers along 

3 the p i p e l i n e route between Rosa SWD No. 1 and Rosa 

4 Unit SWD No. 2. 

5 However, since management has i n d i c a t e d 

6 t h a t we must demonstrate the v i a b i l i t y of the s a l t 

7 water d i s p o s a l w e l l at the Rosa Unit SWD 2 before 

8 the p i p e l i n e extension i s approved, coupled w i t h the 

9 f a c t t h a t our 2011 budget s u b m i t t a l s are due w i t h i n 

10 the next few weeks, i t ' s probable t h a t the delay i n 

11 spudding the Rosa Unit SWD No. 2 w i l l defer the 

12 approval of the connecting p i p e l i n e p r o j e c t t o the 

13 2012 budget. 

14 There's one f i n a l impact t h a t r e l a t e s t o 

15 the delayed o p e r a t i o n a l s t a r t of the Rosa SWD No. 2. 

16 That i s the produced water from the east sides of 

17 Rosa would continue t o be trucked t o the Rosa Unit 

18 SWD No. 2 u n t i l the Rosa Unit SWD 2 begins s e r v i c e . 

19 Q. Mr. McQueen, l e t ' s t u r n t o what's marked 

20 as Williams E x h i b i t 15. I f you could e x p l a i n t o the 

21 Commission why Williams picked t h i s l o c a t i o n f o r the 

22 Rosa Unit SWD No. 2. 

23 A. The s i t i n g of Rosa SWD No. 2 was a 

24 f u n c t i o n of a number of consid e r a t i o n s . The most 

25 important of these was o b t a i n i n g geographic 
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1 d i v e r s i t y so as t o minimize t o t a l t r u c k miles t o 

2 t h e i r r e s p e c t i v e SWD f a c i l i t i e s . This c o n s i d e r a t i o n 

3 s o l e l y suggests a U.S. f o r e s t surface l o c a t i o n . 

4 We consulted the Forest Service and they 

5 had several requirements r e l a t e d t o surface s i t i n g . 

6 Most be s i g n i f i c a n t l y , the f a c i l i t y had t o be 

7 located adjacent t o an e x i s t i n g year-round road. I n 

8 other words, the Forest Service d i d not want any 

9 a d d i t i o n a l surface disturbance f o r roads t o 

10 accommodate t h i s f a c i l i t y . 

11 What I have shown i n E x h i b i t 15 

12 h i g h l i g h t e d i n red are the year-round roads t h a t 

13 were a v a i l a b l e t o us f o r considered l o c a t i o n f o r the 

14 surface. 

15 The Forest Service also requested t h a t we 

16 s e l e c t the l o c a t i o n t o minimize v i s u a l b l i g h t , so 

17 t h i s p r e t t y much r e q u i r e d the s i t i n g of the SWD i n a 

18 v a l l e y r a t h e r than on a mesa or on a b u t t e . An 

19 a d d i t i o n a l c o n s i d e r a t i o n was t h i s f a c i l i t y would 

2 0 r e q u i r e a l a r g e r f o o t p r i n t than t y p i c a l p r o d u c t i o n 

21 pads i n order t o accommodate m u l t i p l e t r u c k s 

22 unloading and t u r n i n g around, plus the r e q u i r e d 

23 f a c i l i t i e s f o r the SWD ope r a t i o n . 

24 The f o r e s t side of East Rosa i s 

25 t o p o g r a p h i c a l l y challenged. There's not an 
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1 abundance of f l a t spots and the presence of m u l t i p l e 

2 archaeological s i t e s i s widespread, also reducing 

3 the v i a b i l i t y of many p o t e n t i a l SWD s i t e s . When a l l 

4 of these surface f a c t o r s were evaluated, the spot 

5 shown on E x h i b i t 15 was selected and approved by the 

6 U.S. Forest Service. 

7 I t ' s probably worth mentioning t h a t the 

8 s i t e s e l e c t i o n f o r t h i s f a c i l i t y began i n 2008 when 

9 Rosa No. 4 -- excuse me, the Rosa Unit No. 94 SWD 

10 went o f f l i n e , because i t ' s not unusual f o r APDs i n 

11 the f o r e s t side of Rosa t o r e q u i r e 18 t o 24 months 

12 t o secure. 

13 Our p r a c t i c e t y p i c a l l y i s t o l o c a t e our 

14 surface l o c a t i o n s at environmentally non-sensitive 

15 areas, and based on our e x i s t i n g cathodic w e l l s we 

16 b e l i e v e t h a t our s i t e would accommodate a temporary 

17 p i t f o r our d r i l l i n g operations. U n f o r t u n a t e l y , the 

18 optimal surface s i t e turned out t o have shallow 

19 groundwater, which has l e d us where we are today. 

2 0 Q. Mr. McQueen, l e t ' s t u r n t o Williams 

21 E x h i b i t 17. Would you i d e n t i f y and review t h i s 

22 d i s p l a y f o r the Commission. 

23 A. No. 17 i s b a s i c a l l y a c o n t i n u a t i o n of base 

24 maps t h a t we have shown before but we have spotted 

25 some a d d i t i o n a l w e l l s on here: The Rosa 394A, the 
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1 Rosa 635C and the Rosa 634B. We have also drawn t o 

2 scale the distances between SWD 2 and those various 

3 l o c a t i o n s and also noted on here t h a t the distance 

4 t o commercial disposal from the SWD 2 l o c a t i o n t o 

5 Envirotech i s approximately 75 miles one way. 

6 Now, yesterday there were several 

7 questions regarding BP and 3 94 and I thought I might 

8 take t h i s o p p o r t u n i t y j u s t t o c l a r i f y some of the 

9 unusual s i t u a t i o n s t h a t we have present i n San Juan 

10 Basin. I n the f e d e r a l u n i t s an operator i s 

11 designated t o operate a l l the w e l l s w i t h i n the 

12 f e d e r a l u n i t regardless of working i n t e r e s t . 

13 The i n t e n t i s the operator w i l l d r i l l 

14 w e l l s . Once the w e l l s are d r i l l e d and deemed 

15 commercially v i a b l e by the BLM then those w e l l s 

16 become p a r t of a l a r g e r p a r t i c i p a t i n g area, u n i t i z e d 

17 p r o p e r t y t h a t e x i s t s w i t h i n the f e d e r a l u n i t . But 

18 u n t i l those w e l l s come i n t o the p a r t i c i p a t i n g area 

19 they are r e f e r r e d t o e x i s t on a d r i l l block basis 

20 w i t h the leasehold t h a t ' s i n place. 

21 I n East Rosa, the p a r t i c i p a t i n g area has 

22 not been expanded out there and there's a number of 

23 l o c a t i o n s where some p r o r a t i o n u n i t s are e i t h e r 100 

24 percent owned by Williams or 100 percent owned by 

25 BP. I n f a c t , t h i s i s q u i t e common across San Juan 
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1 Basin. Williams, f o r example, has t r a c t s of land 

2 t h a t were at one time 10 0 percent owned e n t i r e l y 

3 w i t h i n the cooperating u n i t s u n t i l those became p a r t 

4 of the p a r t i c i p a t i n g area. So the t r a c t of land, 

5 the p r o r a t i o n , the 320 acres where the 3 94 and the 

6 394A are l o c a t e d are 100 percent owned by B r i t i s h 

7 Petroleum but are operated by Williams Production, 

8 LLC. 

9 The process i s as we pl a n f o r budget and 

10 d r i l l i n g schedules each year, BP n o t i f i e s us of 

11 t h e i r request f o r p e r m i t t i n g f o r f u t u r e w e l l s and 

12 f o r w e l l s t h a t they would l i k e t o have d r i l l e d i n 

13 the coming year. Some years ago BP had requested 

14 t h a t both the 3 94 and the 3 94A be pe r m i t t e d on t h e i r 

15 behalf and p r e v i o u s l y had asked those t o be 

16 scheduled f o r d r i l l i n g t h i s summer. 

17 We received n o t i f i c a t i o n i n March, w e l l 

18 before the g u l f i n c i d e n t , t h a t they were deploying 

19 t h e i r San Juan c a p i t a l i n other places and they 

2 0 asked us t o drop both of the w e l l s from the d r i l l i n g 

21 schedule. 

22 So t h a t i s the expla n a t i o n f o r why our 

23 o r i g i n a l C 144 contemplated moving the c u t t i n g s j u s t 

24 a mile or so up the road t o the 394/394A l o c a t i o n . 

2 5 There was some question yesterday also of 
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1 whether i t would be v i a b l e simply since we had an 

2 APD i n place t o move t o the 3 94 l o c a t i o n and b u i l d a 

3 p i t s t r i c t l y f o r the disposal of c u t t i n g s from the 

4 SWD No. 2. The t r u t h of the matter i s t h a t ' s not 

5 r e a l l y an economically v i a b l e a l t e r n a t i v e , because, 

6 f i r s t of a l l , we would have t o con s t r u c t a road i n t o 

7 the l o c a t i o n , c l e a r i n g the l o c a t i o n and a l l the r e s t 

8 t h a t would go w i t h t h a t . That r e a l l y doesn't make 

9 sense unless you are going t o d r i l l a w e l l there. 

10 The other c o n s i d e r a t i o n i s we have an RMP 

11 i n place f o r the San Juan Basin and we are t r y i n g t o 

12 minimize our surface disturbances as much as 

13 pos s i b l e so when we have a surface disturbance we 

14 want t o make sure we are d r i l l i n g a w e l l on t h a t 

15 l o c a t i o n . 

16 Q. For the record, Mr. McQueen, what i s an 

17 RMP? 

18 A. I t ' s a resource management plan. 

19 Q. Also on t h i s map you i n d i c a t e d you show 

20 the Rosa U n i t 634B. Why d i d Williams p i c k the 634B 

21 t o haul the c u t t i n g s to? 

22 A. The 634B was the next c l o s e s t l o c a t i o n we 

23 had on the d r i l l i n g schedule f o r t h i s , the next 

24 clo s e s t l o c a t i o n t o the SWD No. 2. 
25 So very simply s t a t e d , our t h i n k i n g was 
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1 something along these l i n e s . Previously w i t h C 144s 

2 we had been allowed t o commingle wastes of m u l t i p l e 

3 w e l l s i n the same pad. So our assumption was t h a t 

4 there was no problem w i t h commingling wastes i n a 

5 p i t . Previously on a closed-loop systems we had 

6 hauled c u t t i n g s from those w e l l s t o commercial 

7 disposal so there obviously wasn't a problem w i t h 

8 h a u l i n g c u t t i n g s . 

9 So we reasoned and we b e l i e v e t h a t there's 

10 nothing i n the P i t Rule t h a t precludes t h i s ; t h a t 

11 since we have an open o p e r a t i n g temporary p i t i n the 

12 v i c i n i t y of the SWD 2 operations t h a t i t simply made 

13 l o g i c a l sense t o haul the c u t t i n g s ten miles f o r 

14 disposal r a t h e r than h a u l i n g them 75 miles f o r 

15 d i s p o s a l . 

16 There's both an economic and an 

17 environmental impact here. C l e a r l y the 

18 environmental impact i s t h a t the t r u c k t r a f f i c i s 

19 making a ten-mile round t r i p s r a t h e r than 150 mile 

20 round t r i p s t o Envirotech. The a d d i t i o n a l t h i n g t o 

21 consider, as I mentioned, a l l of the roads i n Rosa 

22 are unpaved and the r e q u i r e d time f o r round t r i p 

23 t r u c k t r a f f i c from SWD 2 t o Envirotech, round t r i p 

24 f o r 150 miles r e q u i r e s about seven and a h a l f hours. 

25 Q. Have you performed any s o r t of economic 
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1 a n a l y s i s or estimate of what i t would cost f o r 

2 Williams t o haul the c u t t i n g s t o Envirotech? 

3 A. Based on the cost of h a u l i n g c u t t i n g s , 

4 t h i s 150-mile round t r i p p lus the cost of dis p o s a l , 

5 we estimate t h a t incremental cost a t about $205,000. 

6 Q. Mr. McQueen, what other adverse impacts 

7 w i l l there be i f Williams i s r e q u i r e d t o haul the 

8 waste t o Envirotech? 

9 A. Well, Mr. Lane discussed the GHG emissions 

10 r e l a t e d t o t h i s l e v e l of t r u c k t r a f f i c . But i n 

11 a d d i t i o n t o the GHG, the t r u c k t r a f f i c w i l l 

12 adversely impact the road c o n d i t i o n s . That i s the 

13 wear and t e a r of the roads, generate a d d i t i o n a l 

14 dust, cause fragmentation of w i l d l i f e h a b i t a t and 

15 increase the l i k e l i h o o d of v e h i c u l a r accidents. I 

16 t h i n k i t 1 s important t h a t the p u b l i c also i s 

17 u t i l i z i n g these roads, both on the BLM and the 

18 Forest Service, f o r r e c r e a t i o n a l use. 

19 Q. There were some questions yesterday, 

2 0 Mr. McQueen, about our t i m i n g and some of our 

21 d r i l l i n g deadlines. I f you could e x p l a i n t o the 

22 Commission, what i s Williams' t i m i n g f o r d r i l l i n g 

23 and completing the Rosa Unit SWD No. 2? 

24 A. My d r i l l i n g engineer s a i d they estimated 

25 t h a t the time r e q u i r e d t o d r i l l the w e l l i s 42 days. 
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1 The time t o complete i t i s 18 days. At t h a t p o i n t 

2 i n time we w i l l t u r n the w e l l over t o the production 

3 group and they w i l l f a c i l i t a t e the s i t e and they 

4 s a i d t h a t r e q u i r e s 30 days t o f a c i l i t a t e the s i t e . 

5 Q. I f you do the math f o r us, how long i s 

6 that? 

7 A. Approximately three months from the time 

8 we spud t o when we a n t i c i p a t e having the f a c i l i t y 

9 o p e r a t i o n a l . 

10 Q. I f we back t h a t out, i s t h a t why we said 

11 t h a t we need t o be d r i l l i n g by August 1st? 

12 A. That's why we would l i k e t o get underway 

13 by August 1st. 

14 Q. I f Williams i s unable t o d r i l l by August 

15 1st, have you been e x p l o r i n g any ways we can t r y t o 

16 shorten t h a t time or give ourselves a d d i t i o n a l time 

17 i n some way? 

18 A. We have. And on a d a i l y basis, t h a t ' s 

19 what ends up occupying a great deal of my time i s 

2 0 c onsidering and making arrangements f o r possible 

21 contingencies f o r a l l of our p r o j e c t s i n the event 

22 t h a t we encounter a bump i n the road. With d r i l l i n g 

23 and completion a c t i v i t i e s , i t seems l i k e t h i n g s 

24 never go q u i t e according t o how you hope they go, so 

25 i n order t o be successful, one always has m u l t i p l e 
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1 contingencies i n place. 

2 Let me discuss some of these 

3 contingencies. F i r s t of a l l , I t h i n k i t ' s worth 

4 mentioning t h a t since we are on the f o r e s t side of 

5 Rosa, we t y p i c a l l y have a w i n t e r closure imposed on 

6 us t h a t begins November 1st p r i m a r i l y f o r w i l d l i f e 

7 c o n s i d e r a t i o n s . 

8 On the BLM side of our operations, i t ' s 

9 mostly December 1st. I t ' s November 1st i n a few 

10 areas but mostly December 1st. Then both of those 

11 agencies allow no r i g a c t i v i t y u n t i l A p r i l 1 st. 

12 The AFE estimate t h a t my group prepared 

13 f o r the 42 days of d r i l l i n g time was based on the 

14 assumption t h a t we would u t i l i z e one of the e x i s t i n g 

15 truck-mounted double r i g s t h a t t y p i c a l l y work i n the 

16 San Juan Basin. Aztec Well Service Rig 124781 would 

17 be a t y p i c a l example. These are not p a r t i c u l a r l y 

18 l a r g e r i g s but they are adequate f o r the depths t h a t 

19 we p a r t i c u l a r l y d r i l l i n the San Juan Basin. 

2 0 We do have a l a r g e r non-San Juan r i g 

21 working f o r us at the present time. I t ' s a t r i p l e . 

22 We mo b i l i z e d the r i g i n t o Utah because we were doing 

23 some extended depth d r i l l i n g . I f we were able t o 

24 u t i l i z e t h a t r i g , f o r example, my d r i l l i n g are 

25 engineer t e l l s me we might be able t o shave as much 
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1 as 12 days o f f of 42 days t h a t was i n the previous 

2 AFE. Of course these ATEs are j u s t estimates. They 

3 are p a r t of a plan. They are based on what we have 

4 seen i n the past, averages f o r p e n e t r a t i o n r a t e s and 

5 so f o r t h . Sometimes you are lucky and you can beat 

6 the averages and sometimes you are not and the f l a g 

7 i s a l i t t l e b i t longer. 

8 So our f i r s t choice i n a l l of t h i s would 

9 be t o get the w e l l o p e r a t i o n a l before closure, and 

10 again, I have mentioned t h a t we t h i n k we can shave 

11 some time o f f of the d r i l l i n g i f we u t i l i z e a 

12 d i f f e r e n t r i g than what we considered i n the AFE. 

13 There's some other considerations as w e l l . 

14 I f we are s i g n i f i c a n t l y delayed, I t h i n k our next 

15 a l t e r n a t i v e would be t o d r i l l and complete the w e l l 

16 t h i s f a l l and complete i t next spring, and then the 

17 contingency beyond t h a t , i f we run even l a t e r i n the 

18 schedule, would be t o d r i l l the w e l l t h i s f a l l and 

19 complete and f a c i l i t a t e i t next s p r i n g . Obviously, 

20 t h a t ' s not our f i r s t choice because i f we have a 

21 problem at the SWD No. 1, i t could p o t e n t i a l l y 

22 impact our produc t i o n and those type of problems 

23 here i n the w i n t e r months are always more d i f f i c u l t 

24 t o deal w i t h than they are other times. So we have 

25 looked a t several contingencies. At t h i s p o i n t my 
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1 planning and my contingency c o n s i d e r a t i o n i s l a r g e l y 

2 r e l a t e d t o when I have a d e c i s i o n on the C 144. 

3 Q. Have you discussed or approached the 

4 Forest Service about some of our t i m i n g issues given 

5 f o r the Rosa SWD No. 2 they are the service 

6 management agency? 

7 A. We have c o n t i n u a l l y discussed w i t h the 

8 Forest Service our t i m e l i n e s and the delays t h a t we 

9 have encountered i n g e t t i n g t h i s f a c i l i t y 

10 o p e r a t i o n a l because the Forest Service has been very 

11 encouraging about us proceeding on t h i s f a c i l i t y . 

12 They recognize the amount of t r u c k t r a f f i c t h a t 

13 would be reduced by having t h i s f a c i l i t y . They have 

14 also been very encouraging about connecting the two 

15 SWD l i n e s or the two SWD f a c i l i t i e s together. As a 

16 consequence t o t h a t , they have recognized t h a t 

17 hu n t i n g season i s t y p i c a l l y the f i r s t month of 

18 closure and t h a t there's a f a i r amount of t r a f f i c on 

19 the roads due t o hunting season. 

20 And t h a t , i n c o n j u n c t i o n w i t h the f a c t 

21 t h a t t h i s f a c i l i t y i s l o c a t e d immediately adjacent 

22 t o an e x i s t i n g road, they have i n d i c a t e d t h a t i f we 

23 run l a t e on the schedule they would consider g i v i n g 

24 us a 30-day extension and closure t o f a c i l i t a t e the 

25 f a c i l i t y , t h a t i s t o move our equipment i n t o the 
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1 s i t e . They have asked t h a t a l l r i g a c t i v i t i e s be 

2 concluded by October 31st. 

3 Q. And you s a i d they considered. They 

4 haven't given you --

5 A. We have not f o r m a l l y asked because we 

6 would not make t h a t request unless i t was ab s o l u t e l y 

7 necessary. But they have i n d i c a t e d a w i l l i n g n e s s t o 

8 consider, and we a n t i c i p a t e a l i k e l i h o o d t o approve 

9 t h a t request f o r an extension of 3 0 days t o 

10 f a c i l i t a t e the Rosa Unit SWD No. 2. 

11 Q. You have j u s t been discussing t h a t you 

12 have been t a l k i n g about Williams' plans w i t h the 

13 Forest Service. Have you discussed t h i s a p p l i c a t i o n 

14 w i t h the service owners f o r the BLM and the Forest 

15 Service? 

16 A. We have discussed t h i s a p p l i c a t i o n several 

17 times w i t h the Forest Service. 

18 Q. I f you could t u r n t o what's marked as 

19 Williams E x h i b i t 19. What i s t h i s ? 

20 A. During the week of A p r i l 5, I pe r s o n a l l y 

21 met w i t h r e p r e s e n t a t i v e s of the U.S. Forest Service, 

22 r e p r e s e n t a t i v e s of Bureau of Land Management 

23 Farmington D i s t r i c t and re p r e s e n t a t i v e s of the OCD 

24 Aztec O f f i c e t o b r i e f them on our approach t o the 
25 SWD 2. And as p a r t of t h a t discussion, we i n d i c a t e d 
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1 t o both surface management agencies get t h a t our 

2 plan was t o submit a C 144 whereby the d r i l l i n g 

3 c u t t i n g s t h a t would be generated at the SWD No. 2 

4 would be hauled t o an adjacent open temporary p i t 

5 f o r d i s p o s a l . 

6 Both the Forest Service and the BLM were 

7 aware t h a t our o r i g i n a l i n t e n t was t o haul t o e i t h e r 

8 the 3 94 or the 3 94A. They were also aware t h a t BP 

9 had p u l l e d the funding from those w e l l s , and they 

10 were aware the next c l o s e s t l o c a t i o n t h a t we had on 

11 the op e r a t i o n schedule f o r Rosa was the 634B and 

12 they support the idea t h a t we propose, t h a t t h i s 

13 approach represented an o p p o r t u n i t y t o minimize 

14 economic impacts as proposed t o the a l t e r n a t i v e of 

15 h a u l i n g waste, and as a r e s u l t of t h a t p r e s e n t a t i o n 

16 Mr. Katron, who i s the d i s t r i c t ranger f o r the 

17 J i c a r i l l a D i s t r i c t of the U.S. Forest Service, has 

18 w r i t t e n a l e t t e r of support t o t h a t end. 

19 Q. I n t h a t same v e i n , what i s E x h i b i t No. 20? 

20 A. On the afternoon of A p r i l 6 th I met w i t h 

21 the BLM Farmington o f f i c e and apprised them of the 

22 s i t u a t i o n of where we stood on SWD No. 2 f a c i l i t y . 

23 I apprised them of our i n t e n t t o explore, under the 

24 e x i s t i n g P i t Rule, the idea of h a u l i n g waste 

25 generated from the SWD 2 t o an adjacent o p e r a t i o n a l 

PAUL BACA PROFESSIONAL COURT REPORTERS 
bd955890-25b9-42f 3-86ea-290583fb3e 1 e 



Page 31 

1 temporary p i t . As you can see from the l e t t e r , they 

2 also support the idea t h a t t h i s i s the minimal 

3 environmental impact t o t h i s o p e r a t i o n . 

4 Q. Mr. McQueen -- may I approach, 

5 Mr. Chairman? 

6 A. You may. 

7 Q. Yesterday morning we learned t h a t the BLM 

8 State O f f i c e had faxed a l e t t e r t o Mr. Fesmire, and 

9 t h a t ' s what I am handing you here today. 

10 Mr. McQueen, t h i s has been marked as OCD E x h i b i t 24. 

11 For the record, I note i t appears t o be faxed at 

12 4:13 on J u l y 28th, the l a t e afternoon, the day 

13 before the hearing began. I f you could go t o 

14 Paragraph 2 of t h i s l e t t e r . I t notes t h a t the BLM 

15 F i e l d O f f i c e , Farmington F i e l d O f f i c e , had a meeting 

16 w i t h Williams i n March. When d i d you i n d i c a t e t h a t 

17 you had a meeting w i t h the BLM regarding t h i s 

18 proposal? 

19 A. I d i d not f i n d a March meeting on my 

20 calendar, but I know we met w i t h them A p r i l 6th 

21 because A p r i l 6 th i s my b i r t h d a y and I ended up 

22 spending the week i n Farmington meeting w i t h surface 

23 management o f f i c i a l s r a t h e r than maybe i n Tulsa w i t h 

24 my f a m i l y . So I --

25 CHAIRMAN FESMIRE: And he i s s t i l l mad 
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1 about it. \ 

2 Q. Mr. McQueen, i f you could perhaps read [ 

3 t h a t f i r s t sentence i n i t s e n t i r e t y . I t h i n k t h i s 

4 gets t o the crux of what they are l o o k i n g f o r . I 

5 A. "Although the Bureau of Land Management 

6 (BLM) Farmington F i e l d O f f i c e (FFO) met w i t h 

7 Williams i n March 2010 t o discuss Williams' proposal 

8 t o NMOCD, no formal a p p l i c a t i o n f o r a closed loop 

9 d r i l l i n g mud system and o f f - s i t e b u r i a l of d r i l l i n g 

10 wastes has been received by the FFO." 

11 Q. I f you could go down then t o the next 

12 paragraph and read t h a t t o the Commission. 

13 A. Beginning w i t h since? 

14 Q. Yes, s i r . 

15 A. "Since a closed loop d r i l l i n g mud system 

16 i s necessary t o m i t i g a t e p o t e n t i a l impacts t o 

17 groundwater, i f Williams proposed t o dispose of the 

18 d r i l l i n g waste at an o f f - s i t e l o c a t i o n , Williams 

19 would be r e q u i r e d t o submit a w r i t t e n v a r i a t i o n 

20 request, BLM Sundry Notice, Form 3160-5 t o the FFO. 

21 Upon r e c e i p t of the sundry n o t i c e the FFO w i l l 

22 evaluate the e x i s t i n g environmental a n a l y s i s 

23 performed f o r the subject w e l l s t o determine i f i t 

24 i s adequate t o al l o w f o r the v a r i a t i o n or complete 

25 a d d i t i o n a l environmental a n a l y s i s . " j 
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Q. For the record, Mr. McQueen, who signed 

2 t h i s l e t t e r ? i 

3 A. This l e t t e r was signed by Linda Rundell, 

4 the State D i r e c t o r f o r the BLM. 

5 Q. Have you met w i t h Ms. Rundell t o discuss 

6 the proposal w i t h her personally? i 

7 A. I have not. j 

8 Q. Does Williams agree t o comply w i t h t h e i r 

9 request t o submit a sundry notice? 

10 A. We w i l l submit a sundry n o t i c e t o the BLM, 

11 yes. 

12 Q. I s there anywhere i n the l e t t e r t h a t 

13 i n d i c a t e s t h a t they have withdrawn t h e i r support as j 

14 we have provided i n E x h i b i t 2 0? j 

15 A. There i s not. 

16 Q. Mr. McQueen, i n your o p i n i o n w i l l the 

17 g r a n t i n g of t h i s a p p l i c a t i o n be more e f f i c i e n t f o r 

18 Williams' operations i n the Rosa Unit? 

19 A. I t w i l l . 

20 Q. I n your o p i n i o n , w i l l the g r a n t i n g of t h i s 

21 a p p l i c a t i o n be more economic t o Williams' operations 

22 i n the Rosa Unit? 

23 A. I t w i l l . 

24 Q. I n your o p i n i o n , w i l l the a p p l i c a t i o n be 

25 i n the best i n t e r e s t of the conservation and the 
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prevention of waste of o i l and gas? 

2 A. Yes. 

3 Q. W i l l t h i s a p p l i c a t i o n be p r o t e c t i v e of the 

4 environment and p u b l i c health? 

5 A. Yes. We b e l i e v e , i n f a c t , t h a t the 

6 proposal t h a t we had advanced i s the l e a s t i m p a c t f u l 

7 of a l l a l t e r n a t i v e s f o r disposing of waste generated 

8 at the SWD No. 2. 

9 Q. Were E x h i b i t s 13, 14, 15, 17, 19 and 20 

10 e i t h e r prepared by you compiled under your d i r e c t 

11 s u p e r v i s i o n or kept i n Williams' business records i n 

12 i t s normal course of business? 

13 A. They were. 

14 MS. MACQUESTEN: Mr. Chairman, we move the 

15 admission i n t o evidence of E x h i b i t s 13, 14, 15, 17, 

16 19 and 20. 

17 CHAIRMAN FESMIRE: Ms. MacQuesten, any 

18 obj ection? 

19 MS. MACQUESTEN: No o b j e c t i o n . 

20 CHAIRMAN FESMIRE: E x h i b i t s 1, 14, 15, 17, 

21 19, and 20 w i l l be admitted i n t o the record. You 

22 are not going t o admit the OCD E x h i b i t 21? 

23 MS. MUNDS-DRY: OCD 24? 

24 CHAIRMAN FESMIRE: They s t i l l have the 

25 o p t i o n of not a d m i t t i n g i t . I t ' s up t o you. I j u s t 
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want t o c a l l i t t o your a t t e n t i o n . j 

2 MS. MUNDS-DRY: Sure. We can move 

3 awkwardly the admission of OCD E x h i b i t No. 24 or we 

4 can l a b e l i s a Williams e x h i b i t number. Maybe t h a t 

5 would make more sense. j 

6 CHAIRMAN FESMIRE: That would probably j 

7 make more sense. j 

8 MS. MUNDS-DRY: We w i l l c a l l i t Williams 

9 E x h i b i t No. 21. 

10 CHAIRMAN FESMIRE: Ms. MacQuesten, do you 

11 have an objection? 

12 MS. MACQUESTEN: No. 

13 CHAIRMAN FESMIRE: Williams E x h i b i t 21 i s 

14 admitted t o the record. 

15 (Note: E x h i b i t s 1, 14, 15, 17, 19 and 21 

16 admitted.) 

17 MS. MUNDS-DRY: Mr. Fesmire, before I pass 

18 the witness, we had the matter of E x h i b i t 3 

19 yesterday, and I'm not sure how you want me t o 

20 handle t h i s , i f you want me t o t r y t o get t h i s i n 

21 through Mr. McQueen or j u s t o f f e r i t t o Ms. 

22 MacQuesten. 

23 CHAIRMAN FESMIRE: I t h i n k you l a i d the 

24 proper foundation yesterday. Her o b j e c t i o n was 

25 completeness and you are t e l l i n g the Commission t h a t 
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you have included the documents t h a t would make t h a t 

2 a complete e x h i b i t . 

3 MS. MUNDS-DRY: Yes, s i r . As I understand 

4 i t , she wanted the attachments t o the l e t t e r . 

5 CHAIRMAN FESMIRE: She wanted i t t o be 

6 complete. 

7 MS. MUNDS-DRY: I f I may approach, I can j 

8 give her the complete e x h i b i t ? 

9 CHAIRMAN FESMIRE: You may. 

10 MS. MUNDS-DRY: As you can see, s i r , and | 

11 v e r i f y , i t includes the l e t t e r w i t h the hearing 1 

12 a p p l i c a t i o n and the hearing a p p l i c a t i o n ' s 

13 attachments which included the March 11 d e n i a l of i 

14 the C 144 and t h e i r reference t o the hearing 

15 a p p l i c a t i o n , the June 9th d e n i a l and the June 24 ! 

16 d e n i a l . E x h i b i t D i s not i n the best order, r i g h t j 

17 a f t e r the a p p l i c a t i o n , I b e l i e v e , and i t shows the | 

18 addresses, the n o t i f i c a t i o n l i s t of who i t went t o . 

19 We showed you yesterday i n the E x h i b i t No. 37 which 

20 i n c l u d e d the green cards. 

21 CHAIRMAN FESMIRE: Ms. MacQuesten, does 

22 t h a t s a t i s f y your objection? 

23 MS. MACQUESTEN: Yes, I have no f u r t h e r 

24 o b j e c t i o n . 

25 MS. MUNDS-DRY: At t h i s time then we move 
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1 the admission of Williams E x h i b i t 3 i n t o evidence. 

2 CHAIRMAN FESMIRE: At t h i s time Williams 

3 E x h i b i t No. 3 as completed w i l l be admitted i n t o the 

4 record. 

5 (Note: Williams E x h i b i t 3 admitted.) 

6 MS. MUNDS-DRY: At t h i s time, t h a t 

7 includes my d i r e c t examination of Mr. McQueen. We 

8 pass the witness. 

9 CROSS-EXAMINATION 

10 BY MS. MACQUESTEN 

11 Q. Good morning. 

12 A. Good morning. 

13 Q. I n your testimony you discussed several 

14 reasons t h a t the SWD No. 2 was important, and I 

15 wanted t o make sure t h a t I understood a l l those 

16 reasons. What I heard was t h a t the SWD No. 2 w i l l 

17 provide backup t o the No. 1? 

18 A. 100 percent redundancy. 

19 Q. That i t may also become more important t o 

20 Williams as they expand t h e i r operations they have 

21 more produced water t o dispose of? 

22 A. Correct. 

23 Q. That you need t o have the SWD i n place i n 

24 order t o get your budget proposal through f o r the 

25 g a t h e r i n g system f o r the produced water? 
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1 A. The gat h e r i n g system t h a t would connect 

2 SWD 1 and SWD 2, yes. 

3 Q. And t h a t i s important -- could you e x p l a i n 

4 t h a t reason again? 

5 A. Sure. As w i t h the case of most d r i l l i n g 

6 operations, there are no guarantees t h a t when you 

7 get t o TD t h a t you are going t o encounter porous 

8 media. And t h a t i s the case w i t h the Entrada. We 

9 have done the best a n a l y s i s of geology t h a t we can 

10 t o understand the Entrada, which i s going t o be the 

11 zone of i n j e c t i o n a t t h a t s i t e . But the f a c t of the 

12 matter i s there's been very l i t t l e Entrada d r i l l i n g 

13 across the San Juan Basin, j u s t a handful of w e l l s , 

14 and v i r t u a l l y a l l of those have been used f o r 

15 di s p o s a l . 

16 So i n d r i l l i n g t h i s w e l l , I do not have 

17 100 percent guarantee t h a t when I complete the w e l l 

18 t h a t there w i l l be porous formation present t o 

19 accept the i n j e c t i o n of produced water. And what my 

20 management has i n d i c a t e d t o me i s u n t i l you can 

21 demonstrate t h a t you have completed a v i a b l e 

22 i n j e c t i o n w e l l at t h i s l o c a t i o n t h a t w i l l accept the 

23 q u a n t i t y o r volume t h a t i s re q u i r e d , we are not 

24 going t o approve the p i p e l i n e t o connect the two SWD 

25 f a c i l i t i e s . 

PAUL BACA PROFESSIONAL COURT REPORTERS 
bd955890-25b9-42f3-86ea-290583fb3e 1 e 



Page 39 

1 Because c l e a r l y , i f I d r i l l t h i s w e l l and 

2 i t would not accept water and I was unable t o 

3 remediate t h a t , c l e a r l y i t would be of no b e n e f i t 

4 f o r us t o l a y a p i p e l i n e from SWD 1 t o a l o c a t i o n we 

5 were not going t o i n j e c t . 

6 Q. Sure, I understand your budget f o l k s want 

7 t o know there's a working w e l l before they b u i l d a 

8 p i p e l i n e . 

9 A. Correct. 

10 Q. But my question, probably asked i n a bad 

11 manner, but my question was t h a t connecting 

12 p i p e l i n e , what w i l l t h a t do f o r Williams? 

13 A. Well, i t allows us t o s h u t t l e the e n t i r e 

14 volume of produced water from one s i t e t o another 

15 s i t e , so i f my SWD 1 w e l l r e q u i r e s any type of work 

16 order, I can simply change a couple valves and s h i f t 

17 my e n t i r e volume of produced water t o the SWD No. 2 

18 through i n a proposed p i p e l i n e . 

19 A l t e r n a t i v e l y , i f I have work at the SWD 

2 0 2, I can s h i f t work t o the SWD 1. That gives me not 

21 only 100 percent redundancy, but i t also makes i t 

22 possible t o s h i f t t h a t water from one SWD f a c i l i t y 

23 t o the other SWD f a c i l i t y v i a p i p e l i n e r a t h e r than 

24 t r u c k d r i v i n g . 

25 A d d i t i o n a l l y , the SWD l i n e between the two 
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1 w e l l s runs through our producing area. So any 

2 producing w e l l s t h a t are adjacent t o the backbone or 

3 the main l i n e , between the two w e l l s w i l l have the 

4 o p p o r t u n i t y t o also be connected i n t o t h a t main 

5 l i n e , thereby reducing t r u c k t r a f f i c t h a t ' s 

6 r e q u i r e d . 

7 And i t ' s worth mentioning a t t h i s p o i n t 

8 t h a t there are other economic considerations f o r 

9 reducing t r u c k t r a f f i c . As I mentioned e a r l i e r , a l l 

10 of the roads i n Rosa are unpaved. When we have 

11 adverse weather, i t becomes very d i f f i c u l t t o 

12 t r a n s p o r t produced water v i a t r u c k . I n f a c t , the 

13 BLM and the Forest Service have r u t r e g u l a t i o n s i n 

14 place. And when the roads get t o a p o i n t t h a t they 

15 are muddy, we are simply p r o h i b i t e d from moving 

16 these heavy SWD t r u c k s across the lease roads. 

17 So at t h a t p o i n t I have minimal tankage 

18 l o c a t e d at some of the produc t i o n s i t e s . When those 

19 tanks f i l l , I have no a l t e r n a t i v e but t o shut i n my 

2 0 gas production. Then when the weather c l e a r s and we 

21 are able t o remove the produced water by t r u c k s , 

22 then we put those w e l l s back on l i n e but they don't 

23 immediately come back on l i n e . I t takes some time 

24 of pumping f o r them t o get back t o the p o i n t t h a t 

2 5 they were before we shut them i n . 
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1 So i t ' s very much an advantage t o us as 

2 operators t o be able t o move as much of our produced 

3 water through p i p e l i n e s r a t h e r than t r u c k s , because 

4 the p i p e l i n e s obviously aren't a f f e c t e d by adverse 

5 weather. 

6 Q. G e t t i n g the p i p e l i n e between the SWD 1 and 

7 the SWD 2 i s important so t h a t the SWD 2 can perform 

8 i t s redundancy f u n c t i o n but also so you can use t h a t 

9 p i p e l i n e as a ga t h e r i n g system f o r the produced 

10 water i n t h a t area? 

11 A. The d r i l l i n g of the SWD 2 w i l l provide 

12 redundancy. The advantage of having the p i p e l i n e i s 

13 t h a t we have the redundancy without the requirement 

14 of t r u c k t r a f f i c . 

15 Q. And you are concerned t h a t a delay here 

16 may delay the budget f o r t h a t p i p e l i n e ? 

17 A. That's one of my concerns, yes. 

18 Q. I b e l i e v e at one p o i n t i n your testimony 

19 you s a i d t h a t g e t t i n g the SWD 2 i n place was 

20 e s s e n t i a l t o Williams' operations; i s t h a t r i g h t ? 

21 A. Yes. 

22 Q. Well, i f i t ' s e s s e n t i a l t o the operations 

23 and the t i m i n g i s so c r u c i a l , why couldn't Williams 

24 commit t o d i g and haul of the waste at the SWD 2 

25 back i n November of l a s t year? 
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1 A. Well, I t h i n k the a l t e r n a t i v e plan, the 

2 contingency plan f o r SWD No. 2 was t r a n s f e r r i n g --

3 the a l t e r n a t i v e plan would be t r a n s f e r r i n g c u t t i n g s 

4 from the closed-loop system t o an approved disposal 

5 s i t e . That i s the a l t e r n a t i v e . I n f a c t , we have 

6 f i l e d the C 144 t o t h a t e f f e c t as a possi b l e 

7 contingency i f we are unsuccessful w i t h the c u r r e n t 

8 p i t a p p l i c a t i o n . 

9 But the r e a l i t y i s t h a t as long as we 

10 operate i n San Juan Basin, and again, as I i n d i c a t e d 

11 i n my testimony, we t r y t o loca t e our surface 

12 l o c a t i o n s where there i s not shallow groundwater, 

13 but from time t o time we have no a l t e r n a t i v e but t o 

14 do t h a t . So we a n t i c i p a t e t h a t closed-loop systems 

15 w i l l be a c o n t i n u i n g p a r t of our operations as long 

16 as we are i n San Juan Basin. 

17 To t h a t end, i f t h i s C 144 i s successful, 

18 we b e l i e v e there w i l l not be other a p p l i c a t i o n s t o 

19 haul d r i l l i n g c u t t i n g s generated at the closed-loop 

20 system t o an adjacent temporary p i t t h a t ' s c u r r e n t l y 

21 i n o p e r a t i o n by d r i l l i n g . 

22 But you are asking the question of 

23 c r i t i c a l i t y , and t h a t b a s i c a l l y b o i l s down t o a 

24 business d e c i s i o n , an assessment of r i s k . And we 

25 have assessed the r i s k s associated w i t h the t i m e l i n e 
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1 and we b e l i e v e t h a t as long as we get the SWD 

2 o p e r a t i o n a l by closure, then we have met the 

3 requirements t h a t we need as f a r as having v i a b l e 

4 redundancy i n our ope r a t i o n . 

5 Q. You mentioned t h a t i t ' s e s s e n t i a l l y a 

6 business d e c i s i o n . 

7 A. Uh-huh. 

8 Q. The d o l l a r f i g u r e I heard was t h a t i t ' s 

9 going t o cost -- i f you had t o d i g and haul i t would 

10 be $205,000 more? 

11 A. That's c o r r e c t . 

12 Q. So you are w i t h a weighing the cost of 

13 $205,000 versus the r i s k t h a t you may not be able t o 

14 produce a d d i t i o n a l w e l l s because you can't dispose 

15 of the water; t h a t you may have the SWD No. 1 go 

16 down and have t o haul and produce water o f f of your 

17 u n i t ; t h a t you may r i s k l o s i n g the p i p e l i n e between 

18 SWD No. 1 and SWD No. 2 and your business dec i s i o n 

19 i s i t ' s b e t t e r t o f i g h t about the $205,000? 

20 A. Those are a l l small contingent of many 

21 business r i s k s t h a t we assess on a d a i l y basis. And 

22 the f a c t t h a t we have had no down time at SWD 1 over 

23 the l a s t year or so gives us a f a i r amount of 

24 confidence t h a t e v e r y t h i n g i s o p e r a t i n g as designed 

25 and we are not a n t i c i p a t i n g any down time during the 
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1 next several months. 

2 Q. $205,000, what --

3 A. Well, $205,000 i s r e a l l y q u i t e a l o t of j 

4 money. The f a c t of the matter i s t h i s w i l l be the 

5 s i x t h closed-loop system t h a t we have employed since 

6 the p i t was r e v i s e d . I f I had saved t h i s equivalent ! 

7 amount of money on the preceding w e l l s , I could have 

8 b a s i c a l l y d r i l l e d a new producer i n my f i e l d f o r the 

9 cost of disposing of those c u t t i n g s . 

10 C l e a r l y t h a t investment of d r i l l i n g a new 

11 w e l l y i e l d s much more b e n e f i t t o Williams and t o the 

12 State and t o the f e d e r a l government than h a u l i n g 

13 those wastes t o Envirotech. 

14 So I would say, $205,000 i s a s i g n i f i c a n t 

15 c o n s i d e r a t i o n i n my operations. 

16 Q. That $205,000, what percentage of the 

17 t o t a l cost of d r i l l i n g f i e l d s SWD 1 and SWD 2 would 

18 t h a t represent? 

19 A. Well, I don't have my c a l c u l a t o r , but the 

20 w e l l i s AFE'd at 5.5 m i l l i o n d o l l a r s . 

21 Q. You mentioned --

22 A. And 2 percent -- 1 percent may sound l i k e 

23 an i n s i g n i f i c a n t amount, but the r e a l i t y i s t h a t a l l 

24 of our c a p i t a l p r o j e c t s are evaluated from a greater 

25 r e t u r n standpoint t o a l a r g e r c o r p o r a t i o n . And 
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1 u n f o r t u n a t e l y , our c o r p o r a t i o n i s c a p i t a l 

2 constrained. We do not -- we have f a r more p r o j e c t s 

3 t h a t we would l i k e t o undertake than we have the 

4 money t o fund. 

5 So a l l of those p r o j e c t s , not j u s t mine i n 

6 the San Juan Basin, but a l l of those p r o j e c t s are 

7 p r i o r i t i z e d across the company, and my SWD p r o j e c t 

8 and my d r i l l i n g p r o j e c t s have t o compete 

9 economically w i t h my colleague's p r o j e c t s i n Peonce 

10 and Marcellus and Green River, Powder River, and the 

11 other places we have operations. 

12 And 1 percent r a t e of r e t u r n can make the 

13 d i f f e r e n c e of whether a p r o j e c t i s funded or whether 

14 a p r o j e c t i s not funded. And I am already a t a 

15 disadvantage from having assets i n New Mexico from a 

16 standpoint t h a t I have t o pay 9 percent severance 

17 tax i n New Mexico f o r our operations. My colleagues 

18 i n Pennsylvania d r i l l i n g the Marcellus w e l l have no 

19 s t a t e severance t a x . 

20 So my p r o j e c t s have t o compete w i t h a l l of 

21 the broad p r o j e c t s t h a t are going on across the 

22 company. So every d o l l a r t h a t I can save on my 

23 p r o j e c t , every hundred d o l l a r s , every thousand 

24 d o l l a r s I can save on my p r o j e c t s make my p r o j e c t s 

25 more v i a b l e t o compete f o r c a p i t a l from the l a r g e r 
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1 corporate budget. 

2 Q. You t a l k e d about the August 1st deadline 

3 and suggested t h a t we might have a l i t t l e 

4 f l e x i b i l i t y i n the August 1st deadline; i s t h a t 

5 corre c t ? I n other words, i f you can't get an order 

6 a l l o w i n g you t o d r i l l under your c u r r e n t C 144 

7 a p p l i c a t i o n by August 1, you s t i l l might l i k e t o 

8 have t h a t order on August 2 or August 3 or August 4 

9 or some other date; i s t h a t r i g h t ? 

10 A. That's a f a i r statement. Time i s of the 

11 essence here. Sooner i s b e t t e r . But the longer the 

12 time lapses t h a t I don't have the C 144, then t h a t 

13 addresses some of my contingency plan. Some 

14 contingencies, i f we are delayed here, are not 

15 p o s s i b l e a l t e r n a t i v e s . I f we get a sooner d e c i s i o n , 

16 then other contingencies may be possi b l e t o 

17 consider. 

18 Q. You also mentioned t h a t you have a backup 

19 plan of a pending a p p l i c a t i o n t o d i g and haul the 

20 waste. 

21 A. We have a pending C 144 as a p o s s i b l e 

22 cont ingency t o haul the waste generated f rom the 

23 c losed- loop system t o E n v i r o t e c h , yes . 

24 Q. I s the re some p o i n t i n t ime a t which you 

25 would say i f I d o n ' t have a pe rmi t f rom the OCC on 
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1 my June 18 a p p l i c a t i o n I'm going t o ask t h a t the d i g 

2 and haul permit be granted so I can proceed w i t h 

3 t h i s well? 

4 A. There i s a date. There w i l l be a date. 

5 But i t ' s not p o s s i b l e f o r me t o a s c e r t a i n what t h a t 

6 date would be today because there are other 

7 considerations i n place t h a t could p o t e n t i a l l y 

8 a f f e c t whether we e l e c t t o pursue down the road the 

9 contingency t h a t I described i n my testimony. Those 

10 contingencies would be d r i l l and complete t h i s year, 

11 f a c i l i t a t e a f t e r w i n t e r closure stops next year, 

12 d r i l l t h i s year, complete and f a c i l i t a t e next year, 

13 or d r i l l , complete and f a c i l i t a t e next year a f t e r 

14 the w i n t e r closure ends. A l l of those are 

15 complicated business decisions and have m u l t i p l e 

16 t h i n g s t o consider i n e l e c t i n g whether we move 

17 forward or not. 

18 I f we e l e c t t o defer the d r i l l i n g and the 

19 completion u n t i l next s p r i n g , we are c l e a r l y 

20 accepting a higher l e v e l of business r i s k f o r 

21 operations d u r i n g the summer, and t h a t w i l l -- t h a t 

22 d e c i s i o n , f r a n k l y , i s above my pay grade. So I can 

23 make the recommendations t o the v i c e presidents 

24 based on where we stand. I n f a c t , we update those 

25 f o l k s on a weekly basis of where a l l the o p e r a t i o n a l 

PAUL BACA PROFESSIONAL COURT REPORTERS 
bd955890-25b9-42f3-86ea-290583fb3e 1 e 



Page 48 

1 considerations are going, and they advise us whether 

2 they b e l i e v e w a i t i n g f o r a d e c i s i o n from the 

3 Commission on the C 144 i s worth the o p e r a t i o n a l 

4 r i s k of the d e f e r r i n g the d r i l l i n g of the SWD No. 2. 

5 Q. I f the d e c i s i o n t o move the d i g and 

6 haul -- l e t me rephrase. I s the idea of di g g i n g and 

7 h a u l i n g so t h a t you can complete the w e l l by the 

8 November 1 deadline or by some extension the Forest 

9 Service can give you t h i s f a l l , i s t h a t on the t a b l e 

10 f o r Williams? 

11 A. I'm so r r y , could you r e s t a t e the question? 

12 Q. I s Williams considering moving t o the d i g 

13 and haul o p t i o n t o get t h i s w e l l completed t h i s 

14 f a l l ? 

15 A. I would say t h a t one of our p o t e n t i a l 

16 contingencies f o r c o n s i d e r a t i o n i s h a u l i n g the waste 

17 t o commercial d i s p o s a l . That's one of several 

18 p o s s i b l e outcomes t h a t are under c o n s i d e r a t i o n f o r 

19 t h i s w e l l . 

2 0 Q. Well, t h a t d e c i s i o n would have t o move 

21 very q u i c k l y , wouldn't i t ? I n order f o r you t o meet 

22 the f a l l deadline? 

23 A. Well, here i s the issue. I f I d i g and 

24 haul from SWD 2, I s t i l l don't have an answer on the 

25 C 144 of whether I could have the waste generated 
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1 from SWD 2 and dispose of those wastes i n t o an 

2 e x i s t i n g o p e r a t i o n a l temporary p i t . And q u i t e 

3 f r a n k l y , I don't want t o go through the process t h a t 

4 I have been through since November i n another C 144 

5 a p p l i c a t i o n on down the road r a i s i n g the same 

6 question of whether our proposal i s allowed under 

7 the e x i s t i n g P i t Rule. 

8 Q. Well, l e t ' s t u r n t o t h a t . We had a l o t of 

9 questions yesterday about what e x a c t l y Williams' 

10 proposal i s . 

11 A. Our proposal -- w e l l , our request here 

12 today, our appeal of the C 144 t h a t we submitted, 

13 the reason we are here today, i s t o request t h a t the 

14 Commission approve our C 144 a p p l i c a t i o n . The 

15 Commission can c l e a r l y approve t h a t a p p l i c a t i o n w i t h 

16 c e r t a i n s t i p u l a t i o n s i f they f e e l the inaccuracies 

17 or inadequacies t h a t have been d e f i n e d or discussed 

18 by the Environmental Bureau should be considered i n 

19 our g r a n t i n g of the a p p l i c a t i o n . 

20 Q. And those s t i p u l a t i o n s would be the issues 

21 t h a t Ms. Munds-Dry discussed w i t h Mr. Lane yesterday 

22 i n h i s testimony? 

23 A. The s t i p u l a t i o n s are up t o the OCC. I 

24 don't mean t o s i t here and t e l l the OCC what they 

25 should be doing. I am saying t h a t Williams i s here 
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on the appeal of t h e i r C 144 a p p l i c a t i o n . We are i 

2 asking the Commission t o approve our a p p l i c a t i o n 

3 because we b e l i e v e the a p p l i c a t i o n meets the l e t t e r j 

4 of the law under the P i t Rule. j 

5 Q. You met w i t h the Environmental Bureau 

6 before you submitted the June 17 a p p l i c a t i o n ; i s 

7 t h a t r i g h t ? 

8 A. I met w i t h them on June 15, yes. 

9 Q. And t h a t was t o discuss a p r i o r 

10 a p p l i c a t i o n ? 

11 A. Correct. 

12 Q. And they discussed w i t h you the various 

13 issues they had w i t h t h a t a p p l i c a t i o n ? 

14 A. They d i d . 

15 Q. And r a t h e r than pursue t h a t a p p l i c a t i o n , 

16 you submitted the June 18 a p p l i c a t i o n ? 

17 A. That's c o r r e c t . 

18 Q. And decided t o proceed t o hearing on t h a t 

19 a p p l i c a t i o n ? 

20 A. Correct. 

21 Q. But there were s t i l l i i n t h a t a p p l i c a t i o n 

22 t h a t the environmental bureau had discussed w i t h 

23 you? 

24 A. That's c o r r e c t . 

25 Q. And you chose not t o address them i n the 
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1 June 18 a p p l i c a t i o n ? 

2 A. Well, i t ' s not t h a t I chose not t o address 

3 them. I attempted t o address a l l of t h e i r concerns 

4 a f t e r the meeting. C l e a r l y I don't submit C 144s as 

5 a d a i l y p a r t of my work, but i n my simple mind, 

6 there were major inadequacies i n the a p p l i c a t i o n and 

7 minor inadequacies i n the a p p l i c a t i o n . And I would 

8 c h a r a c t e r i z e t h i s question of whether we can dispose 

9 of c u t t i n g s a t an a l t e r n a t i v e l o c a t i o n as the s i n g l e 

10 major c o n s i d e r a t i o n t h a t we need addressed w i t h t h i s 

11 a p p l i c a t i o n . 

12 And my i n t e n t i n s u b m i t t i n g the second --

13 the June 18th C 144 was an attempt t o put t o r e s t 

14 the other inadequacies t h a t have been i d e n t i f i e d by 

15 the Environmental Bureau on the A p r i l 2 0th 

16 a p p l i c a t i o n : Things l i k e signage, fencing and those 

17 s o r t s of issues. 

18 Q. Well, one of the issues t h a t took up a l o t 

19 of our time yesterday was discussing what p i t 

20 Williams was asking f o r i n i t s June 18th 

21 a p p l i c a t i o n . Was i t asking t o b u i l d a new p i t 100 

22 by 100? Or as we heard from Mr. Lane yesterday, the 

23 i n t e n t a l l along was t o use the 80 by 40 p i t t h a t 

24 was already t h e r e . Why wasn't t h a t c l a r i f i e d i n the 

25 June 18 a p p l i c a t i o n ? 
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1 A. Well, I guess i t ' s a f u n c t i o n t h a t I am 

2 unable t o w r i t e E nglish c l e a r l y . Because I had met 

3 w i t h the Environmental Department three days before 

4 I submitted the a p p l i c a t i o n and I t h i n k they were 

5 completely c l e a r on our i n t e n t . And our i n t e n t was 

6 t o move the c u t t i n g s from the SWD No. 2 t o an 

7 a l t e r n a t i v e s i t e . 

8 Now, you have r a i s e d the question about 

9 the dimensions of the p i t , and f r a n k l y , t h a t got f a r 

10 too much di s c u s s i o n yesterday than i t was worth. So 

11 l e t me t r y t o c l a r i f y a couple of those issues. I n 

12 my p r e p a r a t i o n of the C 144, I recognize t h a t a 

13 l a r g e r p i t would be r e q u i r e d i f we disposed of 

14 c u t t i n g s from two w e l l s r a t h e r than one w e l l . So I 

15 asked f o r a l a r g e r permit p e r m i t t e d p i t i n the C 144 

16 t h a t I put f o r t h . 

17 U n f o r t u n a t e l y , Mr. Lane was out of the 

18 country and I had not had the o p p o r t u n i t y t o consult 

19 w i t h him on the s p e c i f i c s of what would be req u i r e d 

2 0 i n a l a r g e r p i t . And what I learned when he 

21 returned a f t e r the C 144 was submitted was t h a t i t ' s 

22 not a b i g problem t o enlarge a p i t i f you do so 

23 before operations commence. But once operations 

24 commence and c u t t i n g s and d r i l l i n g m a t e r i a l i s put 

2 5 i n t o the p i t , then i t becomes q u i t e an ordeal t o 
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1 expand t h a t p i t s i z e . 

2 Had t i m i n g worked out as we had o r i g i n a l l y 

3 hoped, the sequence of events t h a t would have 

4 happened here i s t h a t we would have p e r m i t t e d the 

5 634B C 144 temporary p i t and then we would have 

6 per m i t t e d the SWD No. 2 p i t and then we would have 

7 executed a t r a n s f e r between those two and t h a t would 

8 have a l l happened i n a t i m e l y manner such t h a t the 

9 u l t i m a t e temporary p i t t h a t was constructed would 

10 hold the c u t t i n g volumes from those w e l l s . 

11 U n f o r t u n a t e l y , the time frame d i d not 

12 u n f o l d t h a t way. So what we are faced w i t h today i s 

13 a p i t at the 634B t h a t may or may not be s u f f i c i e n t 

14 t o hold a l l of the c u t t i n g s t h a t are generated from 

15 the operations i n 634B and the SWD No. 2. 

16 So our proposal i s s t i l l t o haul c u t t i n g s 

17 from the SWD No. 2 t o t h a t 634B p i t . And under the 

18 r u l e s , we cannot exceed two f e e t of f r e e board i n 

19 t h a t p i t . So at the p o i n t t h a t the p i t r i s e s t o the 

20 two f o o t of f r e e board, we have no a l t e r n a t i v e l e f t 

21 under the r u l e s but t o haul any remaining c u t t i n g s 

22 t o o f f - s i t e commercial d i s p o s a l . 

23 Q. So Mr. McQueen, when you signed o f f on the 

24 June 18 a p p l i c a t i o n , you signed the operator 

25 a p p l i c a t i o n c e r t i f i c a t i o n ? 
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1 A. I do. 

2 Q. That s t a t e s , " I hereby c e r t i f y t h a t the 

3 i n f o r m a t i o n submitted w i t h t h i s a p p l i c a t i o n i s t r u e , 

4 accurate and complete t o the best of my knowledge." 

5 A. Correct. 

6 Q. Knowing at t h a t time t h a t the p i t you were 

7 asking f o r was going t o be the e x i s t i n g p i t of the 

8 634B? 

9 A. My understanding of the r u l e s and the 

10 process at t h a t p o i n t was t h a t the p i t could be 

11 enlarged, and I l a t e r learned t h a t the p i t could be 

12 enlarged but the requirements t o do so were not 

13 r e a l l y a reasonable prudent or economic a l t e r n a t i v e . 

14 Q. And your a p p l i c a t i o n d i d n ' t t r y t o 

15 describe how t h i s enlargement would take place, 

16 r i g h t ? 

17 A. No. 

18 Q. And since f i l i n g the June 18 a p p l i c a t i o n , 

19 you have received the Environmental Bureau's d e n i a l 

20 l e t t e r t h a t ' s set out issues t h a t they had w i t h the 

21 June 18th a p p l i c a t i o n ? 

22 A. We have received t h a t l e t t e r . 

23 Q. And you were here yesterday f o r Mr. Lane's 

24 testimony i n which he went through the various 

25 issues r a i s e d by the Environmental Bureau and 
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1 suggested t h a t he f e l t the a p p l i c a t i o n was complete, 

2 but i f the Commission disagreed, t h a t Williams would 

3 be w i l l i n g t o accept language t o c o r r e c t those 

4 issues? 

5 A. I heard t h a t , yes. 

6 Q. And t h a t ' s Williams' p o s i t i o n ? 

7 A. Our p o s i t i o n i s we are su b m i t t i n g a C 144 

8 f o r approval by the Commission. I f the Commission 

9 f i n d s t h a t p a r t s of t h a t a p p l i c a t i o n are inadequate 

10 or incomplete and can s t i p u l a t e how those act i o n s 

11 need t o be met. 

12 Q. Do you t h i n k i t would have sped up the 

13 process i f Williams had a l e r t e d the OCD t o what i t 

14 was r e a l l y asking f o r before the hearing? 

15 A. Well, c l e a r l y what I have learned from 

16 t h i s e n t i r e process i s t h a t Monday morning 

17 quarterbacking i s always 100 percent. Had I known 

18 t h a t t h i s process would u n f o l d as i t has, I would 

19 have done a number of th i n g s d i f f e r e n t l y d u r i n g the 

20 process. But q u i t e simply, a l l we are t r y i n g t o do 

21 here i s t o get c o n f i r m a t i o n from the OCC t h a t our 

22 proposal represents an a l t e r n a t i v e under the P i t 

23 Rule t h a t i s less of an environmental impact as 

24 compared t o the other a l t e r n a t i v e s . 

25 Q. To be c l e a r , though, you are not asking 

PAUL BACA PROFESSIONAL COURT REPORTERS 
bd955890-25b9-42f3-86ea-290583fb3e1e 



Page 56 

1 f o r an a l t e r n a t i v e closure method. You are asking 

2 f o r the OCC t o accept your proposal --

3 A. For the 16th time, I am asking f o r the OCC 

4 t o approve our C 144, pe r i o d . The Commission, can 

5 s t i p u l a t e as they choose how any inadequacies on the 

6 a p p l i c a t i o n should be addressed. 

7 Q. And Williams has not submitted any 

8 language f o r any of those s t i p u l a t i o n s t h a t you 

9 recognized yesterday i n Mr. Lane's testimony? 

10 A. The a p p l i c a t i o n stands on what we have 

11 submitted. 

12 Q. And i t wasn't up t o you t o speed the 

13 process along by suggesting any language so t h a t 

14 t h i s order could be issued i n the t i m e l i n e t h a t 

15 would be r e q u i r e d of us? 

16 A. Well, my i n t e n t w i t h meeting w i t h the 

17 Environmental Bureau on June 15th was s p e c i f i c a l l y 

18 f o r t h a t reason, was t o attempt t o understand t h e i r 

19 i n t e r p r e t a t i o n of inadequacies and address those i n 

20 a subsequent C 144. 

21 Q. I have no more questions. 

22 CHAIRMAN FESMIRE: Commissioner Bailey? 

23 COMMISSIONER BAILEY: I am very 

24 understanding of the duress under which Williams i s 

25 operating r i g h t now w i t h the t i m e l i n e s and the 
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1 r e s t r i c t i o n s from BLM and Forest Service and OCD. I 1 

2 also understand t h a t any de c i s i o n t h i s Commission J 

3 makes, given these circumstances, would have 

4 f a r - r e a c h i n g i m p l i c a t i o n s i n s e t t i n g the precedent | 

5 i n which a l l u n i t s would r e l y on t h a t d e c i s i o n t o 

6 get around Rule 3 6 requirements f o r surface waste 

7 facilities. How do you respond to that? \ 

8 THE WITNESS: We are not t r y i n g t o get 

9 around Rule 36. Our desire i s t o operate e n t i r e l y 

10 under the P i t Rule. The P i t Rule provides f o r j 

11 temporary pits, temporary disposal. Rule 3 6 \ 

12 represents a whole other l e v e l of complication and j 

13 permanence that is in place. I 

14 And f r a n k l y , from our perspective, the P i t 

15 Rule allows us t o operate completely w i t h regard t o j 

16 c u t t i n g s d i s p o s a l and we j u s t don't see the need t o j 

17 do the Rule 36. I'm not a Rule 3 6 expert, but from 

18 what I hear from my colleagues i n other companies 

19 who have Rule 3 6 operations i s they do take a f a i r j 

20 amount of paperwork oversi g h t and ongoing ov e r s i g h t . 

21 So Rule 3 6 i s not a temporary -- I don't 

22 want t o say temporary f i x . But under the P i t Rule a 

23 temporary r u l e i s j u s t t h a t . I t ' s temporary. We j 

24 comply w i t h the r u l e , we f i n i s h w i t h the p i t , we are 

25 done. Rule 36 goes on fo r e v e r e s s e n t i a l l y , and we 
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1 j u s t don't see t h a t a d d i t i o n a l business overhead as 

2 a requirement t h a t we could pursue when we have an 

3 avenue t h a t f u l l y meets our requirements under the 

4 e x i s t i n g P i t Rule. 

5 COMMISSIONER BAILEY: But i s Rule 3 6 an 

6 a l t e r n a t i v e , given the p o t e n t i a l f o r downsizing of 

7 the F r u i t l a n d Coal e x p l o r a t i o n w e l l s and the 

8 possi b l e expansion of the d r i l l i n g program i n the 

9 Rosa U n i t . 

10 THE WITNESS: Our preference would always 

11 be t o u t i l i z e temporary p i t s f o r disposal of c u t t i n g 

12 waste under Rule 36, and we b e l i e v e t h a t i s the 

13 i n t e n t of the P i t Rule. C l e a r l y had t h a t not been 

14 the i n t e n t , temporary p i t s would not have been 

15 allowed under the P i t Rule. 

16 COMMISSIONER BAILEY: Does the Rosa Unit 

17 prepare a plan of development each year? 

18 THE WITNESS: We do. 

19 COMMISSIONER BAILEY: I s i t f i l e d w i t h 

20 Forest Service and BLM and the State Land Office? 

21 THE WITNESS: That's a b e t t e r question 

22 d i r e c t e d t o Mr. Hanson, our landman. But I am 

23 c e r t a i n t h a t the annual P.O.D. i s f i l e d w i t h the BLM 

24 p r i o r t o March 1st of each year. 

25 COMMISSIONER BAILEY: Was there any h i n t 
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1 of the proposal t h a t you brought today i n t h i s 

2 year's or l a s t year's plan of development? 

3 THE WITNESS: The BLM P.O.D. does not 

4 r e q u i r e a discussion or documentation r e l a t e d t o 

5 operations r e q u i r e d by the disposal of c u t t i n g s . 

6 The pla n of development b a s i c a l l y i s a l i s t of w e l l s 

7 of what we have already d r i l l e d and a r e c o n c i l i a t i o n 

8 of what our plan of development was l a s t year 

9 compared t o t h i s year. So we document f o r the BLM 

10 t h i s i s what we t o l d you we were going t o do l a s t 

11 year, t h i s i s what we have done, t h i s i s what we 

12 have not done, t h i s i s what we are r o l l i n g forward 

13 i n t o f u t u r e years along w i t h other p o t e n t i a l 

14 d r i l l i n g s i t e s out there. 

15 So the plan of development t h a t we are 

16 r e q u i r e d t o submit has never contemplated addressing 

17 the other issues associated w i t h our a c t i v i t i e s . 

18 I t ' s p r i m a r i l y geared t o i n d i c a t e t o the BLM what 

19 our l e v e l of a c t i v i t y w i l l be f o r the coming year. 

20 COMMISSIONER BAILEY: Did the l a t e s t 

21 P.O.D. r e f l e c t d r i l l i n g of the SWD 2 i n a 634B? 

22 THE WITNESS: Again, I w i l l have t o say I 

23 am u n c e r t a i n without t h a t document here i n f r o n t of 

24 me. Again, t h a t ' s prepared by our land group and 

25 they have r e s p o n s i b i l i t y f o r t h a t P.O.D. I w i l l say 
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1 t h a t as I mentioned e a r l i e r , as a p o i n t of 

2 c l a r i f i c a t i o n , as I mentioned e a r l i e r , f o r a number 

3 of reasons our d r i l l plans change as we progress 

4 through the year. And we do provide addendums t o 

5 the P.O.D. dur i n g the course of the year i f we f i n d 

6 t h a t w e l l s are going t o be d r i l l e d out of sequence 

7 w i t h the o r i g i n a l s u b m i t t a l f o r the P.O.D. 

8 CHAIRMAN FESMIRE: Commissioner Olson? 

9 COMMISSIONER OLSON: Yes. Mr. McQueen, 

10 you were t a l k i n g about some of the costs f o r haul i n g 

11 the waste from the SWD No. 2 t o Envirotech at 

12 $205,000. I was j u s t wondering what the costs are 

13 t o enlarge the p i t at the Rosa 634B t o the size t h a t 

14 you proposed and the costs of ha u l i n g waste there 

15 f o r comparison. 

16 THE WITNESS: Let me answer the second 

17 question f i r s t , because i t ' s the easiest one, and I 

18 t h i n k i t ' s simply a f u n c t i o n of t a k i n g the r a t i o of 

19 miles t r a v e l e d , 20 miles round t r i p compared t o 150 

20 round t r i p . So i t ' s simply t h a t we could take the 

21 r a t i o of the $205,000 and I could get close t o --

22 CHAIRMAN FESMIRE: So a proper incremental 

23 a n a l y s i s i s b a s i c a l l y less one-seventh of the 

24 $205,000. 

25 THE WITNESS: Correct. 
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1 COMMISSIONER OLSON: I guess you also have 

2 the costs of the c o n s t r u c t i o n , the p i t and the 

3 closure. What's the costs of t h a t as well? 

4 THE WITNESS: Well, l e t me be c l e a r on our 

5 i n t e n t of e n l a r g i n g the p i t . A f t e r Mr. Lane 

6 retu r n e d from h i s time out of the country and 

7 b r i e f e d me on the d e t a i l s of p i t enlargement a f t e r a 

8 p i t i s i n service or a f t e r a p i t i s i n use, and as I 

9 attempted t o mention i n my testimony, I don't t h i n k 

10 t h a t ' s going t o be an o p t i o n f o r us. From an 

11 economic standpoint, i t ' s not r e a l l y a v i a b l e 

12 a l t e r n a t i v e . 

13 So again, what our i n t e n t would be i s t o 

14 haul c u t t i n g s from SWD 2 t o the 635B temporary p i t . 

15 When the p i t meets i t s maximum as f a r as f r e e 

16 board -- t h a t i s , when the c u t t i n g s get t o the 

17 two-foot l e v e l -- then we are r e q u i r e d t o cease 

18 using t h a t p i t . And i f any a d d i t i o n a l c u t t i n g s were 

19 generated beyond t h a t , they would be hauled t o a 

20 commercial d i s p o s a l . 

21 Again, as I mentioned i n my testimony, had 

22 the calendar worked i n p e r f e c t order, we would have 

23 constructed t h a t p i t t o the size r e q u i r e d f o r 

24 m u l t i p l e c u t t i n g s t o begin w i t h . 

25 COMMISSIONER OLSON: I guess t h a t p i t 
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1 already has c u t t i n g s i n i t now; i s n ' t t h a t correct? 

2 THE WITNESS: That's c o r r e c t . 

3 COMMISSIONER OLSON: So how much of the 

4 c u t t i n g s from the Rosa SWD No. 2 w i l l be able t o be 

5 accommodated i n t h a t p i t ? Sounds l i k e you are not 

6 going t o be able t o take a l l of the c u t t i n g s i n 

7 there as i t ' s c u r r e n t l y constructed; i s t h a t 

8 correct? 

9 THE WITNESS: We are concluding the 

10 operations on the 635B w e l l , and I spoke w i t h my 

11 d r i l l i n g engineer l a s t n i g h t and he t e l l s me t h a t 

12 there's s i x t o e i g h t f e e t of f r e e board remaining i n 

13 t h a t p i t , so I b e l i e v e t h a t we w i l l be able t o get 

14 the bulk of those c u t t i n g s from SWD 2 i n t o the 635B 

15 p i t . But wit h o u t going out and a c t u a l l y measuring 

16 and surveying the exact contour of the c u t t i n g s and 

17 the p i t , I can't say f o r c e r t a i n t y . But what I can 

18 say i s t h a t we get t o two f e e t of f r e e board on the 

19 635B p i t , we are done. And our only a l t e r n a t i v e 

20 under the P i t Rule i s t o haul c u t t i n g s t o Envirotech 

21 at t h a t p o i n t . 

22 That's no d i f f e r e n t than any of our 

23 d r i l l i n g p i t s , and we have had l i t e r a l l y hundreds of 

24 d r i l l i n g p i t s over the years, but under the current 

25 r u l e , when we reach two f o o t of f r e e board i n the 
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1 p i t , we are done, and we have t o make some 

2 a l t e r n a t i v e c o n s i d e r a t i o n a t t h a t p o i n t . I t u s u a l l y 

3 means -- almost always means h a u l i n g those c u t t i n g s 

4 t o the commercial d i s p o s a l s i t e . 

5 COMMISSIONER OLSON: But you would 

6 acknowledge then t h a t you have changed your plan 

7 from what was submitted on June 18th then, which was 

8 f o r 100 by 100 f o o t --

9 THE WITNESS: I would submit t h a t we are 

10 not going t o enlarge the p i t on the a p p l i c a t i o n t h a t 

11 I submitted t o the 100 by 100. 

12 COMMISSIONER OLSON: But you would 

13 acknowledge you are changing your plan now t o use 

14 the e x i s t i n g p i t as i t ' s constructed t o whatever 

15 capacity can be held, and then t o haul any remaining 

16 c u t t i n g s t o the Envirotech f a c i l i t y ? 

17 THE WITNESS: I f there are remaining 

18 c u t t i n g s , yes. 

19 COMMISSIONER OLSON: You presented t h i s --

20 I'm not sure, was t h i s an e x h i b i t ? The l e t t e r from 

21 BLM of J u l y 28, 2010 l e t t e r ? 

22 CHAIRMAN FESMIRE: I t ' s admitted as an 

23 e x h i b i t . 

24 COMMISSIONER OLSON: Which number? 

25 MS. MUNDS-DRY: Williams 21. 
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1 COMMISSIONER OLSON: And I d i d note t h a t 

2 the BLM i n t h a t l e t t e r repeatedly r e f e r r e d t o 

3 disp o s a l of wastes t h a t are moved from the Rosa SWD 

4 No. 2 t o the Rosa 634B -- or I guess -- you were 

5 saying 635? I guess I was g e t t i n g a l i t t l e confused 

6 here. I thought t h i n g s were moving t o the 634. 

7 Maybe you can c o r r e c t me. You were saying 635 and I 

8 t h i n k before you s a i d 634, j u s t t o c o r r e c t the 

9 record on t h a t . 

10 THE WITNESS: 634 i s the pad l o c a t i o n . I 

11 apologize because we have two operations going on 

12 t h i s summer, one at the 634 and one at the 635. I t 

13 has been a b i g confusion. But the temporary p i t 

14 t h a t we are discussing i s at the 634 l o c a t i o n . 

15 COMMISSIONER OLSON: And I would j u s t note 

16 t h a t the BLM i n here repeatedly r e f e r r e d t o the 

17 moving and the wastes from the SWD No. 2 t o the 634B 

18 as being moved t o an o f f - s i t e l o c a t i o n ; i s t h a t 

19 correc t ? I t h i n k I see t h a t i n the f i r s t paragraph 

2 0 and i n the t h i r d paragraph i t occurs m u l t i p l e times 

21 i n here, i s t h a t c o r r e c t ? 

22 THE WITNESS: I t ' s c o r r e c t t h a t o f f - s i t e 

23 appears i n the l e t t e r , yes. 

24 COMMISSIONER OLSON: So i s t h a t c o r r e c t 

25 then t h a t the BLM considers t h i s o f f - s i t e disposal? 

PAUL BACA PROFESSIONAL COURT REPORTERS 
bd955890-25b9-42f3-86ea-290583fb3e1e 



Page 65 

1 THE WITNESS: I t h i n k they consider i t 

2 o f f - s i t e from the standpoint of the w e l l l o c a t i o n . 

3 COMMISSIONER OLSON: I t h i n k t h i s came up 

4 w i t h the ques t i o n i n g of Mr. Lane. I t appears there 

5 hasn't been a problem i n the past f o r d r i l l i n g on 

6 one l o c a t i o n t o have the p i t be used f o r m u l t i p l e 

7 w e l l s ; i s t h a t correct? On the lo c a t i o n ? 

8 THE WITNESS: That's c o r r e c t . 

9 COMMISSIONER OLSON: But now we are 

10 l o o k i n g at what you are proposing here i s t h a t 

11 m u l t i p l e w e l l s can go t o some o f f - s i t e -- you are 

12 saying o n - s i t e but o f f the s i t e w e l l l o c a t i o n so i t 

13 can take -- you are proposing t h a t p i t can take 

14 wastes on a temporary basis from m u l t i p l e l o c a t i o n s , 

15 c o r r e c t ? 

16 THE WITNESS: That's r i g h t . I t ' s u n i t 

17 waste. The waste are generated w i t h i n the u n i t , so 

18 from an environmental standpoint, from an economic 

19 standpoint, i t j u s t seems l o g i c a l t o us i f we have 

2 0 temporary p i t s out there w i t h f r e e board a v a i l a b l e , 

21 t o u t i l i z e those f o r u n i t wastes r a t h e r than h a u l i n g 

22 those t o Envirotech. 

23 COMMISSIONER OLSON: I s n ' t t h a t 

24 e s s e n t i a l l y a c e n t r a l i z e d l o c a t i o n f o r u n i t wastes? 

25 THE WITNESS: No, s i r . A c e n t r a l i z e d 
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1 l o c a t i o n would be one l o c a t i o n w i t h i n Rosa where we 

2 haul a l l of the waste generated i n Rosa. That would 

3 be a c e n t r a l i z e d f a c i l i t y . Our proposal i s not a 

4 c e n t r a l i z e d f a c i l i t y . 

5 COMMISSIONER OLSON: I guess j u s t 

6 f o l l o w i n g up on t h a t , do you see any -- you are 

7 saying you can haul wastes from w i t h i n the u n i t . I 

8 guess do you see t h a t there's any l i m i t on the 

9 number of w e l l s t h a t you can haul t o t h a t temporary 

10 l o c a t i o n ? 

11 THE WITNESS: We are l i m i t e d by the 

12 c o n s t r a i n t s of the P i t Rule. 

13 COMMISSIONER OLSON: The c o n s t r a i n t i s 

14 t h a t i t ' s i n use f o r a six-month pe r i o d , r i g h t ? 

15 THE WITNESS: Correct. 

16 COMMISSIONER OLSON: So i f you are 

17 d r i l l i n g t e n w e l l s i n a six-month p e r i o d , could you 

18 put the waste from a l l ten w e l l s i n t h a t one 

19 l o c a t i o n ? I s t h a t p o s s i b l e under what you are 

2 0 proposing? 

21 THE WITNESS: That's p o s s i b l e , and 

22 a c t u a l l y , as Mr. Lane mentioned, i t ' s our plan on a 

23 go-forward basis t h a t -- we c u r r e n t l y have t o be 

24 c a r e f u l about c o n f i d e n t i a l i n f o r m a t i o n here, but we 

25 are c u r r e n t l y e x p l o r i n g a s h e l l p l a y w i t h i n the San 
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1 Juan Basin and, of course, s h e l l plays r e q u i r e 

2 c l o s e l y spaced w e l l s , high d e n s i t y w e l l s , and based 

3 on our p r e l i m i n a r y a n a l y s i s of microseismic 

4 i n f o r m a t i o n suggests t h a t the v e r t i c a l w e l l bores 

5 are d r a i n i n g areas of about ten acres, and i f t h a t 

6 i s confirmed by subsequent d r i l l i n g c o n f i r m a t i o n 

7 t h a t drainage area i s t e n acres, then we could 

8 p o t e n t i a l l y be requesting a downspacing i n t h a t 

9 formation so we could d r i l l on ten acres. 

10 Because of the RMP t h a t ' s i n place, we 

11 obviously want t o save as many of those disturbances 

12 f o r f u t u r e use as po s s i b l e , so our plan would be t o 

13 d r i l l 22, 24 w e l l s from a pad. A l l of those wastes 

14 generated on t h a t pad would go i n t o the temporary 

15 p i t l o c a t e d on the a l l o c a t i o n , 24 w e l l s . Wastes 

16 from those 24 w e l l s under the P i t Rule would not be 

17 construed as a Rule 36. They would be construed as 

18 a temporary p i t usage. 

19 So again, i n my feeble mind, i t ' s a very 

20 l o g i c a l extension t h a t t h i s would work i n other 

21 places and i n Rosa as w e l l . 

22 COMMISSIONER OLSON: I guess i t sounds t o 

23 me l i k e the d i v i s i o n i s already approving those 

24 because i t ' s on -- you are d r i l l i n g w e l l s from the 

25 same l o c a t i o n . I s n ' t t h a t correct? I s n ' t t h a t what 
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1 the d i v i s i o n i s already a l l o w i n g f o r that? j 

2 THE WITNESS: Abs o l u t e l y . That's why I j 

3 f a i l t o see t h a t i t ' s a leap of any type t o go from j 

4 disposing m u l t i p l e w e l l s , commingling wastes i n a 1 

5 temporary p i t on a s i n g l e pad t o m u l t i p l e temporary 1 

6 p i t s . I mean, t o me t h a t ' s the next l o g i c a l I 

7 extension of what we are doing today. And the I 

8 beauty of t h a t extension i s i t ' s less expensive t o j 

9 the operator and less i m p a c t f u l t o the environment. j 

10 I j u s t can't b e l i e v e t h a t f o r c i n g the j 

11 Environmental Bureau's view of the P i t Rule on us i s | 

12 i n t e n t i o n a l l y i n c r e a s i n g environmental impact. I | 

13 mean, are we here -- i s our t r u e e f f o r t s here t o j 

14 decrease environmental impact? Or i s i t simply t h a t | 

15 we have a P i t Rule and we are going t o f o l l o w i t | 

16 e x p l i c i t l y as the Environmental Department j 

17 i n t e r p r e t s ? I t h i n k t h a t i f we are, i n f a c t , 

18 wanting t o decrease our environmental impacts 

19 r e l a t e d t o d r i l l i n g operations t h a t we a l l need t o j 

2 0 c o l l e c t i v e l y -- us, OCD, surface management 

21 agencies -- look f o r what are the l e a s t i m p a c t f u l 

22 economic a l t e r n a t i v e s t o producing n a t u r a l gas f o r 

23 the good of the c i t i z e n s of New Mexico and the j 

24 United States. 

25 COMMISSIONER OLSON: But I guess i t s t i l l 
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1 seems t o me t h a t f o r the type of proposal t h a t you 

2 have going forward f o r m u l t i p l e l o c a t i o n s , m u l t i p l e 

3 uses of the p i t i s t y p i c a l l y going t o occur on the 

4 same l o c a t i o n . So i t sounds t o me t h a t the -- and 

5 t h a t which i s already being approved by the 

6 d i v i s i o n . So sounds t o me l i k e i n t h i s case you are 

7 l o o k i n g at something t h a t ' s more an unusual 

8 circumstance. Because t h i s i s something t h a t you 

9 haven't n e c e s s a r i l y done before. You have done 

10 these other types of systems, but you haven't done 

11 the system where you are t a k i n g t h i n g s t o -- I say 

12 o f f - s i t e , o f f of the d r i l l i n g l o c a t i o n t o -- you 

13 know, ten miles away obviously i s remote from the 

14 d r i l l i n g pad. So t h i s i s the f i r s t time t h i s has 

15 been proposed, correc t ? 

16 THE WITNESS: I understand. But t h a t ' s 

17 p a r t of my j o b i s t o c o n t i n u a l l y look f o r ways t o 

18 optimize. B e t t e r , quicker, cheap, less i m p a c t f u l . 

19 Those are a l l my challenges every day. We 

2 0 c o n t i n u a l l y look f o r o p p o r t u n i t i e s t o improve our 

21 operations i n t h a t regard and we f e e l t h a t we have 

22 found an o p p o r t u n i t y which i s f u l l y compliant under 

23 the r u l e s , i s encouraged by the surface management 

24 agencies, t h a t w i l l decrease our costs and w i l l 

25 decrease the impact t o the environment. 
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1 Again, i n my mind i t ' s j u s t t h a t simple. 

2 What we are proposing i s b e t t e r f o r the environment 

3 than what the Environmental Department i s d i c t a t i n g 

4 under t h e i r very s t r i c t i n t e r p r e t a t i o n of the P i t 

5 Rule. 

6 Rules are j u s t t h a t . I mean, I know we 

7 have a l l been i n v o l v e d i n w r i t i n g some types of 

8 r u l e s , r e g u l a t i o n s . What I f i n d i s despite our very 

9 best e f f o r t s t o w r i t e the p e r f e c t set of r u l e s , as 

10 time passes there are always unintended consequences 

11 t h a t a r i s e t h a t are not met by the l e t t e r of the law 

12 or the l e t t e r of the r u l e . Thereby, t h a t ' s our 

13 purpose here today. Can t h i s novel approach t h a t we 

14 are suggesting be allowed under the cu r r e n t P i t 

15 Rule? We b e l i e v e i t can. We b e l i e v e i t w i l l 

16 minimize the impact on the environment. We believe 

17 i t w i l l b e n e f i t Williams i n t h a t i t ' s an 

18 economically more v i a b l e a l t e r n a t i v e . 

19 And t h a t ' s an important aspect not t o be 

2 0 l o s t here, because when we reduce our costs we 

21 decrease our economic c u t o f f f o r each of the w e l l s 

22 t h a t we produce. And when we decrease t h a t c u t o f f , 

23 i t allows us t o produce those w e l l s longer i n time. 

24 And the longer i n time we are able t o produce a 

25 w e l l , the s t a t e of New Mexico b e n e f i t s through the 
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1 c o l l e c t i o n of severance tax and the U.S. government 

2 b e n e f i t s through the c o l l e c t i o n of r o y a l t i e s , and 

3 the users of n a t u r a l gas b e n e f i t from having a 

4 r e l a t i v e l y inexpensive and p l e n t i f u l source of 

5 energy. 

6 COMMISSIONER OLSON: But I guess i t s t i l l 

7 sounds t o me l i k e the d i v i s i o n has worked w i t h 

8 i n d u s t r y t o look a t these m u l t i p l e disposals on one 

9 l o c a t i o n as long as i t ' s o c c u r r i n g on the area 

10 t h a t ' s being d r i l l e d , and t h a t ' s not covered --

11 t h a t ' s not e x p l i c i t l y covered by the r u l e , i s i t ? 

12 THE WITNESS: I completely agree. But 

13 again, we t h i n k co-loading, c o - l o c a t i n g widths from 

14 m u l t i p l e w e l l s on pad d r i l l i n g makes a l l the sense 

15 i n the world. So we are d e l i g h t e d t h a t we don't 

16 have t o go through t h i s process t o ask f o r approval 

17 of those C 144s under the P i t Rule. But we t h i n k 

18 our proposal today here stands i n the same l i g h t . 

19 I t ' s a novel approach, hasn't been t r i e d before. 

20 I t ' s a c r e a t i v e approach. Again, i t w i l l minimize 

21 the environmental impact. I t w i l l improve 

22 o p e r a t i o n a l economics. I t ' s a win/win s i t u a t i o n . 

23 COMMISSIONER OLSON: Sounds t o me l i k e the 

24 d i v i s i o n has worked w i t h you i n the one 

25 circumstance. Here i t ' s not w i l l i n g t o take i t t o 
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t h i s other l e v e l where i t seems t o me -- t h a t ' s why 

2 I come back -- seems t o me more of an exception 

3 where you would then apply f o r an exception, which 

4 could be done a d m i n i s t r a t i v e l y i f there's no request 

5 f o r a hearing and be r e l a t i v e l y streamlined. There 

6 are some a d d i t i o n a l requirements, but sounds t o me 

7 t h i s i s the f i r s t time t h i s has come up. Whereas 

8 the other circumstance you were mentioning has come 

9 up q u i t e a number of times and has been allowed. 

10 Now you are proposing something t h a t j u s t seems a 

11 l i t t l e b i t more of an exception t o the r u l e t h a t 

12 they have allowed. 

13 THE WITNESS: The process t h a t we j u s t 

14 spoke about regarding c o - l o c a t i n g on the same pad 

15 d i d not go through the exception process. 

16 COMMISSIONER OLSON: Right. 

17 THE WITNESS: And again, i n my mind, what 

18 we are proposing here i s very s i m i l a r t o t h a t and 

19 does not r i s e t o the l e v e l of r e q u i r i n g an 

20 exception. 

21 COMMISSIONER OLSON: I guess t h a t depends 

22 on how you def i n e o n - s i t e and o f f - s i t e . I t h i n k 

23 t h a t ' s a l l . 

24 CHAIRMAN FESMIRE: Mr. McQueen, I t h i n k 

25 I'm going t o s t a r t w i t h j u s t a few questions and 
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1 probably have t o continue a f t e r the break. How long 

2 has Well 94 been out of service? When d i d you q u i t 

3 i n j e c t i n g i n t o the disposal Well 94? 

4 THE WITNESS: I b e l i e v e my testimony 

5 i n d i c a t e d October of 2008. 

6 CHAIRMAN FESMIRE: So you have been 

7 without t h a t redundancy f o r almost two years now? 

8 THE WITNESS: That's a b s o l u t e l y c o r r e c t . 

9 But we knew, because of the p e r m i t t i n g process on 

10 the Forest Service, t h a t there was no way we could 

11 have a permit i n place t o avoid being without 

12 redundancy l a s t w i n t e r . 

13 CHAIRMAN FESMIRE: How much gas i s at 

14 r i s k ? How much are we t a l k i n g about? How much 

15 would you have t o shut i n i f you couldn't i n j e c t 

16 i n t o -- say i f the S a l t Water Disposal No. 2 or No. 

17 1 went down completely. 

18 THE WITNESS: I t h i n k I t e s t i f i e d e a r l i e r 

19 as t o what the production r a t e s were i n Rosa i n 

2 0 t o t a l . I do not have those broken apart f o r the 

21 impacted area, which would be the East Rosa p o r t i o n . 

22 But I t h i n k the question i s how long would you 

23 expect --

24 CHAIRMAN FESMIRE: I was ask ing f o r a 

25 r a t e . How much gas on a c l e a r day bas is would be a t 
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r i s k i f you l o s t t h a t i n j e c t i o n w e l l f o r some 

2 reason? 

3 THE WITNESS: I w i l l be happy t o f o l l o w up 

4 w i t h the s p l i t between East Rosa and Middle Mesa, 

5 but i t ' s f a i r t o say t h a t the bulk of our production 

6 i s on East Rosa. 

7 

8 

CHAIRMAN FESMIRE: Now, Williams E x h i b i t 

21, i t i n d i c a t e s t h a t you have some processing t o do 

9 t o get through the BLM. How long w i l l t h a t take, do 

10 you know? 

11 THE WITNESS: The sundry? 

12 CHAIRMAN FESMIRE: The sundry i s mentioned 

13 i n the l e t t e r . 

14 THE WITNESS: Mr. Lane i s going t o 

15 complete t h a t on Monday when he r e t u r n s t o Aztec. 

16 CHAIRMAN FESMIRE: How long w i l l i t take 

17 t o get processed? 

18 THE WITNESS: That's a question f o r the 

19 BLM. 

20 CHAIRMAN FESMIRE: What about the formal 

21 a p p l i c a t i o n f o r a closed-loop system? Do you know 

22 how long t h a t would take? 

23 THE WITNESS: That's a question f o r the 

24 Aztec OCD o f f i c e . T y p i c a l l y those do not take very 

25 long. 
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1 CHAIRMAN FESMIRE: Okay. They don't take 

2 very long? I have been t o l d i t takes months. The 

3 OCD doesn't take very long, but I have been t o l d i t 

4 takes up t o months t o get through the BLM f o r a 

5 formal a p p l i c a t i o n l i k e t h a t . 

6 THE WITNESS: My understanding from the 

7 l e t t e r here i s t h a t they are r e q u i r i n g a sundry. 

8 CHAIRMAN FESMIRE: That's f o r one p a r t of 

9 i t . But they also mention i n the other paragraph i t 

10 would take a formal a p p l i c a t i o n f o r the closed-loop 

11 system. 

12 THE WITNESS: I t h i n k t h a t i s an o p t i o n 

13 t h a t they may e l e c t t o pursue i f they are not 

14 s a t i s f i e d w i t h the --

15 CHAIRMAN FESMIRE: Well, l e t me read the 

16 paragraph f o r you or p a r t of the paragraph. 

17 "Although the Bureau of Land Management BLM 

18 Farmington F i e l d O f f i c e met w i t h Williams i n March 

19 of 2010 t o discuss Williams' proposal t o the NMOCD, 

20 no formal a p p l i c a t i o n f o r the closed-loop d r i l l i n g 

21 mud system and o f f - s i t e b u r i a l of d r i l l i n g waste has 

22 been received by the FFO." So you are going t o have 

23 t o s t a r t t h a t process w i t h the BLM, aren't you? 

24 THE WITNESS: Well, I don't t h i n k t h a t 

25 l e t t e r c o r r e c t l y c h a r acterizes what's happened. 
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1 Because I t h i n k Mr. Lane t e s t i f i e d yesterday t h a t 

2 the BLM received a l l of our C 144 a p p l i c a t i o n s - - a 

3 copy of a l l of our C 144 a p p l i c a t i o n s . 

4 CHAIRMAN FESMIRE: This i s the a p p l i c a t i o n 

5 f o r permit t o d r i l l on the f e d e r a l form, looks l i k e 

6 t o me. They are saying t h a t there's no formal 

7 a p p l i c a t i o n been received by the BLM f o r the 

8 three-year proposal f o r a closed-loop d r i l l i n g 

9 system and o f f - s i t e b u r i a l of d r i l l i n g waste. 

10 THE WITNESS: Well, i n reference t o the 

11 APDs, the time i n v o l v e d there has v a r i e d q u i t e a l o t 

12 of time. Three years ago, f o r example, when the BLM 

13 o f f i c e was processing 8- or 900 APDs a year, 

14 obviously i t was much lower than i t i s today. I 

15 t h i n k they are saying 3- or 400 APDs a year i s what 

16 they are saying now. So I t h i n k the expectation i s 

17 the amount of turnaround on the BLM APD i s s h o r t e r 

18 now than what i t was before. 

19 CHAIRMAN FESMIRE: Even i f i t ' s s h o r t e r 

20 than what i t was before, i t ' s s t i l l going t o take 

21 some time. I mean, you are going t o be pushing i t 

22 i f t h i s BLM l e t t e r i s c o r r e c t . You w i l l be pushing 

23 your window, aren't you? 

24 THE WITNESS: We are already pushing our 

25 window. 
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2 but at t h i s time we w i l l have t o take a break. I 

3 would estimate at l e a s t 2 0 minutes, so why don't we 

4 get back at 20 a f t e r and I w i l l continue. 

5 (Note: The hearing stood i n recess at 

6 10:00 t o 10:45.) 

7 CHAIRMAN FESMIRE: This i s a c o n t i n u a t i o n 

8 of case No. 14521, the a p p l i c a t i o n of Williams 

9 Production Company, LLC f o r approval of the 

10 closed-loop system f o r the Rosa Sa l t water Disposal 

11 Well No. 2 and in-place b u r i a l of d r i l l i n g waste at 

12 another d r i l l l o c a t i o n . We were i n the middle of 

13 the examiner's que s t i o n i n g of Mr. McQueen. 

14 Mr. McQueen, we ended w i t h the question 

15 about how long i t was going t o take the BLM t o 

16 accomplish the tasks they say i n Williams E x h i b i t 

17 No. 21 need t o be accomplished before you can stud 

18 the w e l l . Do you have a d e f i n i t i v e estimate of how 

19 long t h a t w i l l take? 

20 THE WITNESS: During the break, i n 

21 reviewing the l e t t e r i n c o n j u n c t i o n w i t h the MOU 

22 t h a t ' s i n place, I t h i n k i t ' s our opinio n i s t h a t 

23 a l l t h a t ' s r e q u i r e d i s the sundry, and t h a t can be 

24 accomplished next week. 

25 CHAIRMAN FESMIRE: What about the formal 
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1 a p p l i c a t i o n f o r a closed-loop d r i l l i n g and mud | 

2 system and o f f - s i t e b u r i a l ? You are saying t h a t can 

3 be accomplished under the MOU? | 

4 THE WITNESS: I b e l i e v e i n the context of 

5 the MOU and what's mentioned i n t h i s l e t t e r i s t h a t 

6 a l l we are r e q u i r e d t o provide the BLM i s a sundry 

7 n o t i c e . 

8 CHAIRMAN FESMIRE: You are saying t h a t 

9 would take no time? 

10 THE WITNESS: Mr. Lane could f i n i s h t h a t 

11 on Monday and they u s u a l l y t u r n the sundries around 

12 p r e t t y quick. 

13 CHAIRMAN FESMIRE: Has BLM ever approved 

14 o f f - s i t e disposal? 

15 THE WITNESS: This i s the f i r s t time t h a t 

16 we have asked f o r the t r a n s f e r of c u t t i n g s from a 

17 closed-loop system t o a --

18 CHAIRMAN FESMIRE: I n o t i c e you are 

19 c a r e f u l l y avoiding the phrase o f f - s i t e d i s p o s a l . 

20 THE WITNESS: C l e a r l y a f t e r two days 

21 there's been enough disc u s s i o n on what's o n - s i t e and 

22 o f f - s i t e t h a t I t h i n k t h a t j u s t muddies the water. 

23 What I want t o say i s t h a t t h i s i s the f i r s t time --

24 CHAIRMAN FESMIRE: T e l l you what. Let me 

25 ask the question i n l i g h t of what you j u s t said. 
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2 before? 

3 THE WITNESS: No. 

4 CHAIRMAN FESMIRE: And you t h i n k t h a t i t 

5 

6 

w i l l be done overnight? 

THE WITNESS: I t h i n k the sundry w i l l be, 

7 because we met w i t h f i e l d o f f i c e numerous times 

8 regarding our i n t e n t a l l along the way since we 

9 f i r s t conceived of c o n s t r u c t i n g a second SWD 

10 f a c i l i t y . None of t h i s w i l l s u r p r i s e the f o l k s --

11 Jim Lovato, the r e s t of the f o l k s i n the f i e l d 

12 o f f i c e . I would say they are f u l l y versed on what 

13 our plans are. 

14 CHAIRMAN FESMIRE: And the State O f f i c e ' s 

15 l e t t e r doesn't change your o p i n i o n t h a t they can 

16 b a s i c a l l y approve the sundry i n a very short period 

17 of time? 

18 THE WITNESS: No. 

19 CHAIRMAN FESMIRE: Even though i t ' s never 

20 been done before? 

21 THE WITNESS: No. 

22 COMMISSIONER OLSON: May I f o l l o w up on 

23 that? 

24 CHAIRMAN FESMIRE: Sure. 

25 COMMISSIONER OLSON: Mr. McQueen, look at 
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1 the second page of t h a t l e t t e r , and look at t h a t 

2 f i r s t paragraph on the top of Page 2. When I read 

3 the l a s t sentence, BLM i s saying, "We f e e l i t ' s 

4 imperative t h a t both agencies and other r e l e v a n t 

5 p a r t i e s work together i n e v a l u a t i n g acceptable 

6 methods of d r i l l i n g waste d i s p o s a l . " That doesn't 

7 sound, e s p e c i a l l y f o r t h i s type of system t h a t ' s 

8 being discussed, t h a t doesn't sound l i k e a rubber 

9 stamp t h a t ' s going t o occur. 

10 THE WITNESS: No, but I t h i n k the other 

11 f e l l o w i s f a m i l i a r enough t h a t they are prepared t o 

12 move ahead. A c t u a l l y , I am q u i t e encouraged t o see 

13 t h i s paragraph i n the l e t t e r because i n the past the 

14 State O f f i c e has not shown much enthusiasm about 

15 meeting w i t h us on these issues, but on a go-forward 

16 basis, I plan t o i n v i t e them t o the same meetings 

17 t h a t we are meeting w i t h the FFO i n Farmington 

18 because we would look forward t o having t h e i r input 

19 and b a s i c a l l y having everyone on board at the same 

20 time. 

21 COMMISSIONER OLSON: But i f they seem t o 

22 be suggesting t h a t people need t o get together and 

23 discuss t h i s , i t doesn't sound l i k e something t h a t 

24 they are going t o j u s t r e a d i l y approve without 

25 working through i t . That's k i n d o f the way I read 
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1 t h i s . You don't read i t the same way? 

2 THE WITNESS: I t would be sp e c u l a t i o n on 

3 my p a r t . I haven't worked w i t h the State BLM o f f i c e 

4 very much. We p r i m a r i l y i n t e r f a c e w i t h the f o l k s i n 

5 Farmington. I guess i t ' s a question of how much the 

6 State O f f i c e i s going t o micromanage the decisions 

7 of the f o l k s i n Farmington. As I s a i d e a r l i e r , the 

8 Farmington f o l k s are w e l l versed on what our plans 

9 are. 

10 COMMISSIONER OLSON: But they never 

11 approved an o f f - s i t e -- I mean, o f f the d r i l l i n g 

12 l o c a t i o n d i s p o s a l l o c a t i o n before, c o r r e c t ? 

13 THE WITNESS: Not before, but they have 

14 w r i t t e n us a l e t t e r of support t h a t they b e l i e v e 

15 t h a t ' s a good idea. So again, I don't t h i n k i t 

16 would take an extended amount of time t o get i t 

17 approved i n the Farmington o f f i c e . 

18 CHAIRMAN FESMIRE: Now, you were here 

19 yesterday when Ms. MacQuesten asked Mr. Lane -- i t 

2 0 may have been you -- t o look at the order 

21 implementing the P i t Rule. Do you remember the 

22 suggestion t h a t was read out loud, Paragraph 67? 

23 THE WITNESS: I do. 

24 CHAIRMAN FESMIRE: Or was i t 68? 68. 
25 THE WITNESS: What e x h i b i t ? 
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1 CHAIRMAN FESMIRE: OCD E x h i b i t 18. 

2 THE WITNESS: And the page number? 

3 CHAIRMAN FESMIRE: Page No. 11, Paragraph 

4 68. I n a p a r e n t h e t i c a l there i t says -- l e t me go 

5 ahead and read the whole sentence. "Subsection C of 

6 19-15-17.10 NMAC s p e c i f i e s those l o c a t i o n s where an 

7 operator may not implement an o n - s i t e closure method 

8 (where the waste t h a t i s generated from the d r i l l i n g 

9 or workover of the w e l l i s b u r i e d on or near the 

10 w e l l pad)." 

11 Do you agree w i t h me t h a t t h a t p r e t t y much 

12 gives us the d e f i n i t i o n of what o n - s i t e means i n the 

13 rule? 

14 THE WITNESS: My reading of t h a t i n d i c a t e s 

15 t h a t o n - s i t e i s an a d j e c t i v e t h a t describes the 

16 closure method p a r t i c u l a r t o the l o c a t i o n of the 

17 temporary p i t . 

18 CHAIRMAN FESMIRE: What's the need f o r the 

19 p a r e n t h e t i c a l ? 

20 THE WITNESS: Well, I t h i n k i t would be 

21 f o r me t o speculate what the i n t e n t of the OCC was. 

22 CHAIRMAN FESMIRE: For a minute l e t ' s 

23 accept the idea t h a t o n - s i t e means on or near the 

24 pad. The tw i n n i n g l o c a t i o n s t h a t you have done out 

25 there where you used the same pad, you got 

PAUL BACA PROFESSIONAL COURT REPORTERS 
bd955890-25b9-42f3-86ea-290583fb3e1e 



Page 83 

1 permission from the OCD t o use the same pad, would 

2 they f a l l under t h i s d e f i n i t i o n , my d e f i n i t i o n of 

3 on-site? 

4 THE WITNESS: I t h i n k they would f a l l 

5 under your d e f i n i t i o n of o n - s i t e . 

6 CHAIRMAN FESMIRE: Would they f a l l under 

7 your d e f i n i t i o n of on-site? Obviously, I would 

8 assume. 

9 THE WITNESS: Yes. 

10 CHAIRMAN FESMIRE: Can you see t h a t the 

11 d e f i n i t i o n of o n - s i t e t h a t I am, f o r lack of a 

12 b e t t e r word, going t o assume was what was intended 

13 here i n the r u l e would a l l o w the type of disposal 

14 t h a t you are t a l k i n g about on a t w i n l o c a t i o n on the 

15 same pad? 

16 THE WITNESS: I t h i n k t h a t the o n - s i t e 

17 should have been defi n e d i n the r u l e . On-site 

18 appears i n the r u l e more than 35 times, and yet i t ' s 

19 not s p e c i f i c a l l y l a i d out i n the d e f i n i t i o n s of the 

20 P i t Rule as t o what t h a t means. 

21 CHAIRMAN FESMIRE: You are r i g h t , i t ' s not 

22 defin e d i n the P i t Rule, but t h i s order seems t o 

23 give us a p r e t t y good i n s i g h t as t o what o n - s i t e 

24 means, doesn't i t ? 
25 THE WITNESS: I am g a t h e r i n g from your 
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1 comments t h a t you are c l e a r on what i t means. 

2 Again, our p o s i t i o n i s we are r e l y i n g on what's i n 

3 the P i t Rule. The language i n the P i t Rule. 

4 CHAIRMAN FESMIRE: Okay. Let me s t a t e 

5 t h a t I applaud what you are t r y i n g t o do. I t h i n k 

6 i t ' s great idea w i t h regard t o t r a n s p o r t i n g the 

7 waste a sh o r t e r distance and using an e x i s t i n g p i t . 

8 But the one t h i n g t h a t concerns me i s t h a t t o do 

9 t h a t , i n s t e a d of going t o the Commission or the 

10 D i v i s i o n and asking f o r an a l t e r n a t i v e closure 

11 method or -- and I'm going t o ask these questions of 

12 the OCD witnesses -- or perhaps a small land farm t o 

13 t r e a t these wastes, t h a t you are t r y i n g t o force a 

14 s t r a i n e d i n t e r p r e t a t i o n of the phrase o n - s i t e , and 

15 b a s i c a l l y create a weakness i n the P i t Rule t h a t I'm 

16 not sure e x i s t s t h a t would cause a problem. 

17 When I t h i n k i t would have been a simpler 

18 process -- and again, I w i l l ask the witnesses t o 

19 make sure -- why d i d you go t h i s way ins t e a d of 

2 0 asking f o r an a l t e r n a t i v e closure method or an 

21 exception? 

22 THE WITNESS: At the time we thought t h i s 

23 would be the quickest route t o conclusion. With 

24 regard t o the exception, there's no es t a b l i s h e d 

25 t r a c k record r i g h t now f o r how long an operator 
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1 might expect t h a t process t o l a s t from s t a r t t o 

2 f i n i s h . C l e a r l y , i f there had been a number of 

3 exceptions processed t o date, and based on the 

4 complexity or the question addressed i n those 

5 exceptions, I t h i n k operators l i k e myself would have 

6 a b e t t e r i n d i c a t i o n from a planning standpoint of 

7 how long t h a t process might take. 

8 C l e a r l y , being an engineer, I l i k e t o draw 

9 l i n e s through s t r a i g h t p o i n t s and p r e d i c t the f u t u r e 

10 based on what I have seen i n the past. So i f we 

11 have 15 exceptions t h a t have been through the 

12 Commission and they took close t o two years or two 

13 months, whatever t h a t time i s , t h a t gives me a time 

14 frame by which I can f a c t o r i n t o my co n s i d e r a t i o n 

15 also. 

16 But wit h o u t t h a t , i t ' s a b i g unknown and 

17 r e a l l y an unacceptable unknown from a planning 

18 process. But even before we get t o the exception 

19 process, again, I w i l l repeat what I mentioned 

20 e a r l i e r . I n our a n a l y s i s , we f e l t t h i s was the 

21 quickest way t o resolve the question and we d i d not 

22 f e e l t h a t the question rose t o the l e v e l of an 

23 exception. 

24 CHAIRMAN FESMIRE: To me, i t looks l i k e 

25 i n s t e a d of f o l l o w i n g the procedure i n the r u l e t h a t 
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1 s p e c i f i c a l l y i s set there t o allow the k i n d of 

2 in n o v a t i o n and planning and considerations t h a t you 

3 are t a l k i n g about, we are f o r c i n g a d e f i n i t i o n on 

4 the r u l e t h a t -- w e l l , so f a r I am not convinced i s 

5 c o r r e c t . And i t concerns me t h a t Williams has got a 

6 deadline due t o the need f o r redundancy, and being 

7 an engineer, I do understand t h a t need f o r 

8 redundancy, but we haven't had t h a t redundancy i n 

9 two years and now we are coming t o the Commission 

10 and saying t h a t we have t o do t h i s so t h a t we don't 

11 lose t h a t -- so t h a t we minimize the time where we 

12 don't have the redundancy. And t o do t h a t we are 

13 having t o make what looks t o me a very s t r a i n e d 

14 i n t e r p r e t a t i o n of the phrase i n the r u l e as opposed 

15 t o going through a procedure t h a t ' s e s t a b l i s h e d i n 

16 the r u l e f o r e x a c t l y the k i n d of in n o v a t i o n t h a t you 

17 are t a l k i n g about, I t h i n k . I w i l l , l i k e I said, 

18 ask the OCD witnesses i f t h a t ' s v i a b l e . 

19 THE WITNESS: Well, c l e a r l y we view the 

20 r u l e i n t e r p r e t a t i o n a b i t d i f f e r e n t l y . Again, as I 

21 s a i d , our p o s i t i o n i s what we are proposing i s 

22 allowed under the r u l e . 

23 CHAIRMAN FESMIRE: Like I said, I applaud 

24 your o b j e c t i v e s . I t h i n k i t would be an i d e a l 

25 s i t u a t i o n t o apply f o r an a l t e r n a t i v e closure method 
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1 or a variance, and I t h i n k i t ' s probably a v a i l a b l e 

2 but I w i l l have t o ask some witnesses. 

3 Let me propose a h y p o t h e t i c a l t o you, 

4 using your i n t e r p r e t a t i o n now. You put a p i t out 

5 there, you use i t f o r one w e l l . I t s i t s s i x months 

6 before i t has t o be closed, r i g h t ? Before you have 

7 t o close i t or get an extension. You s t a r t d r i l l i n g 

8 another w e l l over here a f t e r s i x months and haul t o 

9 i t . Under your i n t e r p r e t a t i o n t h a t t r i g g e r s another 

10 s i x months before you have t o close i t . 

11 THE WITNESS: I t h i n k t h a t would be 

12 c o r r e c t . But t h a t i n t e r p r e t a t i o n f o r extension 

13 f a l l s w i t h i n the realm of the OCD O f f i c e i n Aztec. 

14 CHAIRMAN FESMIRE: I s n ' t t h a t b a s i c a l l y 

15 what you are asking f o r here, t h a t f i r s t step? 

16 THE WITNESS: Our i n t e n t i s not t o have 

17 p i t s open f o r extended periods of time. 

18 CHAIRMAN FESMIRE: Right. 

19 THE WITNESS: I t exposes you t o business 

2 0 r i s k having those p i t s open. 

21 CHAIRMAN FESMIRE: Abso l u t e l y . And we 

22 know t h a t . But doesn't your i n t e r p r e t a t i o n of the 

23 r u l e f a c i l i t a t e t h a t s o r t of -- I don't want t o say 

24 misuse, but use of the p i t s ? 

25 THE WITNESS: I t h i n k i t ' s a p o t e n t i a l 
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1 t h a t you could construe the r u l e i n t h a t fashion, 

2 but t h a t ' s not our i n t e n t . 

3 CHAIRMAN FESMIRE: Could you construe the 

4 OCD i n t e r p r e t a t i o n of the r u l e i n t h a t fashion? 

5 THE WITNESS: Which i n t e r p r e t a t i o n ? 

6 CHAIRMAN FESMIRE: That i t r e q u i r e s 

7 o n - s i t e closure or a d i g and haul? This new 

8 l o c a t i o n t h a t you are t a l k i n g about. 

9 THE WITNESS: The 634B? 

10 CHAIRMAN FESMIRE: What we would c a l l 

11 o f f - s i t e but I w i l l c a l l o n - s i t e . That's going t o 

12 be o f f - s i t e , too, depending on which testimony you 

13 go w i t h . That's going t o be o n - s i t e t o any w e l l 

14 d r i l l e d i n the u n i t , and under some of the testimony 

15 we have heard, i t may be o n - s i t e f o r w e l l s t h a t are 

16 not on the u n i t . 

17 THE WITNESS: Well, l e t me c l a r i f y the 

18 whole problem. I can't see s i t u a t i o n s whereby 

19 non-unit waste would be disposed i n our u n i t . The 

2 0 surface management agencies j u s t are not open t o 

21 t h a t c o n s i d e r a t i o n . The u n i t wastes needs t o be 

22 handled by the u n i t , so l e t me -- because I know 

23 t h a t was of some question yesterday. 

24 CHAIRMAN FESMIRE: So even though your 

25 i n t e r p r e t a t i o n -- you being Williams' i n t e r p r e t a t i o n 
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1 of the P i t Rule would allow t h a t , we should r e l y on 

2 the surface management agencies t o not allow i t ? 

3 THE WITNESS: Well, I don't t h i n k the 

4 surface management agencies would allow i t . I'm not 

5 aware t h a t they have ever allowed i t t o date. 

6 CHAIRMAN FESMIRE: Can I c o r r e c t l y assume 

7 t h a t ' s a yes t o the question? 

8 THE WITNESS: Can you repeat the question? 

9 CHAIRMAN FESMIRE: Can you read i t back, 

10 please? 

11 (Note: Question read back.) 

12 THE WITNESS: I t h i n k t h a t ' s r e a l l y your 

13 d e c i s i o n t o decide whether you f e e l t h a t the surface 

14 management agencies provide s u f f i c i e n t p r o t e c t i o n s . 

15 But as an operator, I can say t h a t I wouldn't even 

16 consider asking t o move waste from one u n i t t o 

17 another u n i t because I t h i n k the answer i s going t o 

18 be no every time. 

19 COMMISSIONER OLSON: Can I f o l l o w up on 

2 0 that? I guess along t h a t same l i n e , w i t h your 

21 i n t e r p r e t a t i o n , what l i m i t s i t t o the surface waste 

22 management agency's approval? What i f there i s 

23 no -- what i f i t ' s fee land? Why couldn't i t be 

24 done on any land w i t h i n the state? 

25 THE WITNESS: Well, t h a t r equires 
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1 conjecture on my p a r t . Our a p p l i c a t i o n i s s p e c i f i c 

2 t o the f e d e r a l e x p l o r a t o r y u n i t . 

3 COMMISSIONER OLSON: But you are assuming 

4 t h a t according t o your d e f i n i t i o n , o n - s i t e i s 

5 wherever the p i t occurs. I t ' s not l i m i t e d by land; 

6 i t ' s where, according t o your i n t e r p r e t a t i o n of 

7 o n - s i t e , i t ' s where are the p i t occurs. Doesn't 

8 have t o be where the d r i l l i n g pad i s , doesn't have 

9 t o be where the u n i t i s . How does land status have 

10 anything t o do w i t h that? 

11 THE WITNESS: Well, i n the Rosa, land 

12 s t a t u s i s c o n t r o l l e d by the road surface agencies. 

13 COMMISSIONER OLSON: What I am l o o k i n g at 

14 i s p o t e n t i a l i m p l i c a t i o n s of what you are proposing 

15 and there i s no l i m i t a t i o n s t o , i n your 

16 i n t e r p r e t a t i o n , t o surface land use. Your 

17 i n t e r p r e t a t i o n i s t h a t o n - s i t e i s wherever the p i t 

18 occurs. I t has noth i n g t o do w i t h land s t a t u s . So 

19 I guess I don't understand how t h a t works i n the 

2 0 concept of fee lands. 

21 I f you have, you know, something on one 

22 piece of land, you can go dispose -- put the p i t on 

23 some other land and i f the landowner says i t ' s okay, 

24 t h a t ' s what I get from your i n t e r p r e t a t i o n . I t 

25 could j u s t -- e s s e n t i a l l y you could place p i t s 
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2 l o c a t i o n t here. 

3 THE WITNESS: Well, I t h i n k the r u l e s are 

4 i n place and the governance i s i n place t o address 

5 t h a t issue when whatever operator might propose 

6 t h a t . I mean, i t can be addressed at t h a t time. 

7 Fee acreage i s r e a l l y not a co n s i d e r a t i o n f o r us. 

8 Again, we are s t r i c t l y w i t h i n the bounds of the 

9 f e d e r a l e x p l o r a t o r y u n i t . 

10 CHAIRMAN FESMIRE: Well, you understand 

11 t h a t the r u l e s t h a t we have apply t o other than 

12 Williams p r o p e r t i e s on f e d e r a l lands. They also 

13 apply t o other ownership i n the s t a t e . So i f t h i s 

14 r u l e i s i n t e r p r e t e d the way you are requesting us 

15 t o , i t has an e f f e c t t o set precedent not only f o r 

16 t h i s land but f e d e r a l land and s t a t e lands. 

17 Now, you have mentioned t h a t you have a 

18 t r i p l e t h a t d r i l l s f a s t e r than the doubles you 

19 normally employ. Where i s the r i g now? Did you 

20 send i t t o Utah? 

21 THE WITNESS: I t ' s f i n i s h i n g up the 634B. 

22 CHAIRMAN FESMIRE: That's the r i g on the 

23 634B? 

24 THE WITNESS: Yes, s i r . 

25 CHAIRMAN FESMIRE: Then you're going t o 
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1 send i t t o Utah? 

2 THE WITNESS: I t ' s my understanding t h a t 

3 they don't have a j o b i n Utah, so --

4 CHAIRMAN FESMIRE: I t came from Utah here 

5 t o d r i l l the 634B? 

6 THE WITNESS: Yes, and i t w i l l go back t o 

7 wherever t h e i r next j o b i s , whether i t be -- whether 

8 another operator i n San Juan u t i l i z e s the r i g or i t 

9 goes back t o Utah or Grand Junction, wherever the 

10 next operator wants t o p i c k i t up and move i t on t o . 

11 But i t ' s a v a i l a b l e t o d r i l l the SWD w e l l . And my 

12 i n t e n t , I t h i n k , w i t h the t i m i n g i s t o u t i l i z e t h a t 

13 w e l l t o d r i l l SWD 2. 

14 CHAIRMAN FESMIRE: I misunderstood. I 

15 thought you planned t o d r i l l i t w i t h the double and 

16 had a 42-day AFE. 

17 THE WITNESS: Correct. The AFE 

18 contemplated using a double. Since the t r i p l e i s 

19 a v a i l a b l e and can d r i l l i n a f a s t e r time, then we 

2 0 would probably go t h a t route. 

21 CHAIRMAN FESMIRE: So the time c o n s t r a i n t s 

22 you are concerned w i t h i s using the double or i s 

23 t h a t using the t r i p l e ? I mean, the time window 

24 where we have t o get something done by the f i r s t of 

25 August. 
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1 THE WITNESS: The use of the t r i p l e w i l l 

2 shave -- again, my engineer estimates 12 days o f f of 

3 the 4 2 days r e q u i r e d . So t h a t would move the s t a r t 

4 date from August 1 t o August 12 or 13. 

5 CHAIRMAN FESMIRE: You mentioned t h a t 

6 there's a nine percent s t a t e severance t a x i n New 

7 Mexico and the d r i l l e r s i n the Marcellus shale, 

8 i n c l u d i n g W illiams, don't have the severance tax? 

9 THE WITNESS: I don't b e l i e v e there's a 

10 severance t a x i n Pennsylvania. 

11 CHAIRMAN FESMIRE: So even w i t h t h a t 

12 advantage, the nine percent advantage, New Mexico 

13 does adequately compete f o r c a p i t a l i n the Williams 

14 c a p i t a l - c o n s t r a i n e d budgeting system, r i g h t ? 

15 THE WITNESS: Some of our p r o j e c t s do. 

16 CHAIRMAN FESMIRE: Just l i k e some of the 

17 Pennsylvania p r o j e c t s acquire c a p i t a l ? 

18 THE WITNESS: Correct. My fear i s t h a t an 

19 i n c r e a s i n g number of the Pennsylvania p r o j e c t s are 

20 going t o compete c o m p e t i t i v e l y f o r our c a p i t a l . 

21 CHAIRMAN FESMIRE: Assuming those massive 

22 cracks don't preclude t h a t , r i g h t ? 

23 THE WITNESS: Right, and assuming we can 

24 continue t o conduct t h a t . 

25 CHAIRMAN FESMIRE: And t h a t i s a concern. 
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1 THE WITNESS: I t i s a b i g concern. 

2 CHAIRMAN FESMIRE: There's a whole l o t of 

3 t h i n g s c i r c u l a t i n g about --

4 THE WITNESS: Abso l u t e l y . 

5 CHAIRMAN FESMIRE: You used a phrase t h a t 

6 I loved, t o p o g r a p h i c a l l y challenged. You mean less 

7 than f l a t ? 

8 THE WITNESS: You have been t o Rosa, I 

9 t h i n k , and you have seen t h a t there i s a l o t of 

10 e l e v a t i o n d i f f e r e n c e s , a l o t of e l e v a t i o n changes, 

11 so there's not a l o t of f l a t spots. 

12 CHAIRMAN FESMIRE: With t h a t , I'm going t o 

13 make one more statement and end my examination. 

14 Adjunct professor, I learned r e c e n t l y , means less 

15 than minimum wage t o teach a co l l e g e class, r i g h t ? 

16 THE WITNESS: That's a f a i r assessment. 

17 CHAIRMAN FESMIRE: Redirect? 

18 REDIRECT EXAMINATION 

19 BY MS. MUNDS-DRY 

20 Q. Mr. McQueen, Ms. MacQuesten asked you 

21 questions about the pending C 144 and I t h i n k you 

22 c h a r a c t e r i z e d i t as the contingent plan t o use the 

23 closed-loop system t o haul t o Envirotech. What i s 

24 the s t a t u s of t h a t C 144? 

25 A. The A p r i l 20th C 144 was submitted and 
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1 d e c l i n e d by the department and --

2 Q. No, I'm so r r y . I d i d n ' t mean t h a t way. I 

3 meant the C 144 and I b e l i e v e i t ' s an OCD e x h i b i t t o 

4 use closed-loop at the SWD No. 2 and haul t o 

5 Envirotech. 

6 A. That a p p l i c a t i o n i s c u r r e n t l y pending i n 

7 the Aztec o f f i c e , i s my understanding. OCD Aztec. 

8 Q. And also Ms. MacQuesten asked you 

9 questions about the issues t h a t were discussed i n 

10 the June 24th d e n i a l , and you r e f e r r e d t o the 

11 a p p l i c a t i o n as having major and minor inaccuracies. 

12 I want i t c l e a r from the record f o r the Commission 

13 which a p p l i c a t i o n you were r e f e r r i n g t o . 

14 A. I was r e f e r r i n g t o the A p r i l 20th 

15 a p p l i c a t i o n . And my c h a r a c t e r i z a t i o n of major and 

16 minor issues i s t h a t we have completed a large 

17 number of C 144s i n the past. I am cognizant, I 

18 t h i n k , of how we can address some of the issues t h a t 

19 are i d e n t i f i e d i n the d e n i a l . So t h a t ' s the reason 

20 f o r my c h a r a c t e r i z a t i o n . 

21 But my i n t e n t i n coming t o Santa Fe and 

22 v i s i t i n g w i t h the Environmental Bureau i n recent --

23 amending the a p p l i c a t i o n f o r c o n s i d e r a t i o n was 

24 t r y i n g t o remove, again, as many of those -- what I 

25 would c h a r a c t e r i z e as minor d i s t r a c t i o n s such as 
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1 f encing requirements and the other. I don't mean t o 

2 say t h a t those are not l e g i t i m a t e concerns. I am 

3 j u s t saying t h a t those are e a s i l y addressed on our 

4 p a r t . 

5 Q. I s the language t h a t Williams used i n the 

6 C 144, the June 18th C 144, language t h a t has been 

7 approved i n the past? 

8 A. Yes. 

9 Q. And Commissioner Olson asked you about the 

10 various costs i n v o l v e d w i t h h a u l i n g t o Envirotech. 

11 He asked you also the cost t o enlarge the p i t and 

12 the cost t o haul t o the 634. What other costs are 

13 i n v o l v e d i n h a u l i n g and disposing of the waste t o 

14 Envirotech t h a t were included i n the number t h a t you 

15 gave us pre v i o u s l y ? 

16 A. The $205,000 t h a t I s t a t e d e a r l i e r covers 

17 both the cost of the disposal and the t r u c k i n g cost 

18 from the SWD 2 do Envirotech. 

19 Q. I b e l i e v e both Commissioner Olson and 

2 0 Chairman Fesmire are concerned and had questions 

21 about how do we keep the p i t from being open f o r an 

22 i n d e f i n i t e p e r i o d of time. What i s your 

23 understanding of the agency's continued monitoring 

24 and c o n t r o l over a temporary p i t , Williams' 

25 temporary p i t s ? 
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A. Well, the agency i s u l t i m a t e l y responsible 

2 f o r the ov e r s i g h t of the p i t s . They r e g u l a r l y 

3 inspect our l o c a t i o n s and provide o v e r s i g h t , and 

4 again, I t h i n k i t ' s worth mentioning t h a t from a 

5 l i a b i l i t y standpoint, i t ' s not i n Williams' i n t e r e s t 

6 t o keep the temporary p i t s open any longer than i s 

7 necessary. 

8 Q. Does the D i v i s i o n approve each 

9 m o d i f i c a t i o n and t r a n s f e r process t h a t Mr. Lane 

10 t r i e d t o e x p l a i n t o us yesterday but I'm not sure I 

11 s t i l l understand? 

12 A. I b e l i e v e they do. 

13 Q. I would l i k e t o make sure we are c l e a r on 

14 t h a t Williams E x h i b i t No. 21. 

15 MS. MUNDS-DRY: May I approach? 

16 CHAIRMAN FESMIRE: You may, ma'am. 

17 Q. Handing you a copy of the MOU between the 

18 OCD and the Farmington F i e l d O f f i c e , I know we 

19 t a l k e d about t h i s a couple of times d u r i n g the 

20 hearing. Could I ask you t o t u r n t o the f i n a l page 

21 of t h i s MOU. Do you have that? 

22 A. I don't have the MOU. 

23 Q. I'm so r r y . Do you have t h a t i n f r o n t of 

24 you? 

25 A. I do. 
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Q. Would you read Paragraph 5, surface owner 

2 n o t i f i c a t i o n ? 

3 A. " I n order t o minimize the burden on the 

4 SMA and the NMOCD, the surface owner n o t i f i c a t i o n 

5 requirements of Part 17 on f e d e r a l surface lands 

6 s h a l l be deemed s a t i s f i e d upon a showing by the 

7 operator t h a t the SMA has received and approved the 

8 a p p l i c a t i o n f o r permit t o d r i l l or the sundry n o t i c e 

9 of i n t e n t described i n the act i o n s r e q u i r i n g surface 

10 owner n o t i f i c a t i o n . " 

11 By t h a t i n t e r p r e t a t i o n , the word "or" 

12 suggests t o me t h a t the sundry n o t i c e of i n t e n t i s 

13 what we need t o f i l e w i t h the BLM next week. 

14 Q. Chairman Fesmire asked you about the order 

15 of Paragraph 68, the order t h a t adopts the P i t Rule. 

16 Did t h a t p a r e n t h e t i c a l make i t i n t o the rule? 

17 A. No. 

18 Q. That's a l l the questions I have. Thank 

19 you. 

20 CHAIRMAN FESMIRE: Ms. MacQuesten? 

21 MS. MACQUESTEN: No questions. 

22 CHAIRMAN FESMIRE: Thank you very much. 

23 You may step down. Anything f u r t h e r ? 

24 MS. MUNDS-DRY: We have no t h i n g f u r t h e r . 

25 CHAIRMAN FESMIRE: I assume we are 
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1 s w i t c h i n g t o Mr. Swazo? 

2 MR. SWAZO: Yes. 

3 CHAIRMAN FESMIRE: Do you have an opening 

4 statement? 

5 MR. SWAZO: I do, but we w i l l have t o --

6 my f i r s t witness i s Mr. Glenn Von Gonten. He w i l l 

7 use a computer and a screen, so we w i l l need f i v e 

8 minutes t o rearrange t h i n g s t o get him set up t o 

9 t e s t i f y . 

10 (Note: The hearing stood i n recess at 

11 11:20 t o 11:23 . ) 

12 CHAIRMAN FESMIRE: We have one issue t h i s 

13 we have t o take up. 

14 MS. MUNDS-DRY: I apologize. I would l i k e 

15 t o move Williams E x h i b i t 22 which i s the MOU i n t o 

16 evidence. 

17 MS. MACQUESTEN: No o b j e c t i o n . 

18 CHAIRMAN FESMIRE: I t w i l l be admitted f o r 

19 the record. ! 

20 (Note: Williams E x h i b i t 22 admitted.) 

21 MR. SWAZO: I would l i k e t o begin my 

22 opening statement. 

23 CHAIRMAN FESMIRE: Speak up. 

24 MR. SWAZO: I w i l l t r y t o . Williams i s 

25 seeking an order from the Commission a l l o w i n g i t t o 
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1 take the d r i l l i n g waste from Well A and t r a n s f e r i t 

2 t o Well B some miles away. Under the P i t Rule, 

3 there's three options f o r d i s p o s a l of d r i l l i n g 

4 waste. One i s waste removal; the other i s o n - s i t e 

5 b u r i a l ; the other i s a l t e r n a t i v e closure method. 

6 Williams claims i t s proposal f a l l s w i t h i n 

7 the o n - s i t e b u r i a l p r o v i s i o n s . I t does not. I t ' s 

8 an o f f - s i t e b u r i a l and as an o f f - s i t e b u r i a l i t 

9 f a l l s squarely w i t h i n Part 36. I n order f o r 

10 Williams t o deposit i t s waste, dispose of i t s waste 

11 i n w e l l B, they need t o pursue a Part 36 permit. 

12 Now, anything t h a t doesn't f i t w i t h i n the 

13 o n - s i t e or the waste removal p r o v i s i o n s of Part 17 

14 i s an a l t e r n a t i v e closure method t h a t r e q u i r e s the 

15 operator t o go through the extension process of Part 

16 17. This proposal does not f i t w i t h i n the o n - s i t e 

17 b u r i a l p r o v i s i o n s of Part 17. And as such, 

18 Williams, a t minimum, would have t o go through the 

19 exception process. 

2 0 Williams has not gone through the 

21 exception process. As Williams s t a t e d today and 

22 yesterday, they are not seeking an exception. But 

23 i n any event, you guys cannot give them an exception 

24 because they have not gone through the exception 

25 process which r e q u i r e s g i v i n g p u b l i c n o t i c e , the 
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1 o p p o r t u n i t y f o r p u b l i c comment and hearing. I t also 

2 req u i r e s the operator t o apply w i t h the Santa Fe 

3 Environmental Bureau f o r approval or f o r an 

4 exception. I t also r e q u i r e s Williams t o demonstrate 

5 t h a t the proposal -- t h a t the exception p r o t e c t s 

6 groundwater, p u b l i c h e a l t h and the environment. 

7 Again, the Commission cannot give Williams 

8 the exception because they have not gone through the 

9 exception process. 

10 What Williams needs t o do i n t h i s case i s 

11 they need t o pursue the -- i f they want t o go ahead 

12 and dispose i n t h i s p i t , they need t o pursue a 

13 Service Waste Management F a c i l i t y under Part 36, and 

14 t h a t ' s the end of my opening statement, 

15 Mr. Chairman. 

16 CHAIRMAN FESMIRE: F i r s t witness i s 

17 Mr. Von Gonten, I assume? 

18 GLENN VON GONTEN 

19 (being duly sworn, t e s t i f i e d as f o l l o w s : ) 

2 0 DIRECT EXAMINATION 

21 BY MR. SWAZO 

22 Q. Good morning, Mr. Von Gonten. 

23 A. Good morning. 

24 Q. I'm going t o t r y t o go through t h i s s t u f f 

25 r a t h e r q u i c k l y , so would you please s t a t e your name 
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1 f o r the record. 

2 A. Glenn Von Gonten. 

3 Q. And you are employed w i t h the OCD? 

4 A. I am working w i t h the Environmental Bureau 

5 and the OCD. 

6 Q. Your t i t l e i s a c t i n g OCD environmental 

7 bureau c h i e f ? 

8 A. I'm a senior h y d r o l o g i s t p r e s e n t l y a c t i n g 

9 as environmental bureau c h i e f . 

10 Q. Part of your work d u t i e s include 

11 overseeing and sup e r v i s i n g the Environmental Bureau? 

12 A. Yes. 

13 Q. You deal w i t h o i l f i e l d r e l a t e d 

14 groundwater and s o i l contamination cases? 

15 A. Yes. 

16 Q. You issue discharge permits? 

17 A. The d i v i s i o n issues them and I sign them. 

18 Q. You deal w i t h other assigned issues? 

19 A. Yes, I do. 

20 Q. E x h i b i t No. 1, OCD E x h i b i t 1, t h a t ' s a 

21 copy of your resume? 

22 A. Yes, i t i s . 

23 Q. And the resume describes your educational 

24 experience? 

25 A. Yes. I have a bachelor's i n geology from 
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1 Texas A & M and a master's i n geology from the 

2 U n i v e r s i t y of Texas at A r l i n g t o n . 

3 Q. And i t also describes your work 

4 experience? 

5 A. That's c o r r e c t . 

6 Q. And i t i n d i c a t e s t h a t you have more than 

7 30 years of experience as a geo l o g i s t ? 

8 A. That's c o r r e c t . 

9 Q. And you worked as an environmental 

10 r e g u l a t o r responsible f o r the i n v e s t i g a t i o n and 

11 remediation of contamination s i t e s f o r the past 17 

12 years? 

13 A. That's c o r r e c t . 

14 Q. What i s your experience w i t h Part 3 6? 

15 A. The surface waste management f a c i l i t y ' s 

16 Rules Part 36, I was h e a v i l y i n v o l v e d w i t h the 

17 p u b l i c outreach on t h a t . I have been in v o l v e d w i t h 

18 the task f o r c e associated w i t h the rule-making and I 

19 t e s t i f i e d e x t e n s i v e l y at t h a t rule-making. 

2 0 Q. And what about your experience w i t h Part 

21 17? 

22 A. Very s i m i l a r . I have been in v o l v e d w i t h 

23 the P i t Rule, w i t h the outreach, w i t h the task force 

24 t h a t was created f o r the P i t Rule, and I t e s t i f i e d 

25 d u r i n g the P i t Rule e x t e n s i v e l y . 
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1 Q. And you have t e s t i f i e d i n other cases 

2 before the OCC? 

3 A. Yes. I have t e s t i f i e d as a expert 

4 witness, I b e l i e v e , f o u r times before the Commission 

5 and once as a f a c t u a l witness. 

6 Q. Mr. Chairman, at t h i s time I would l i k e t o 

7 q u a l i f y Mr. Von Gonten as an expert i n management of 

8 o i l f i e l d waste, OCD Regulatory Process Part 17 and 

9 Part 36. 

10 MS. MUNDS-DRY: No o b j e c t i o n . 

11 CHAIRMAN FESMIRE: Mr. Von Gonten-s 

12 c r e d e n t i a l s w i l l be so accepted. 

13 Q. Mr. Von Gonten, w i l l you give the 

14 Commission a short d e s c r i p t i o n of what you w i l l be 

15 t e s t i f y i n g about today? 

16 A. Yes. I in t e n d t o very b r i e f l y provide an 

17 overview of the P i t Rule and Part 3 6 and how they 

18 i n t e r a c t , t a l k about closed-loop systems, t a l k about 

19 closure as s p e c i f i e d under the P i t Rule, and I w i l l 

20 t u r n my a t t e n t i o n t o Williams' proposal f o r o f f - s i t e 

21 d i s p o s a l . I w i l l p o i n t out the requirements of the 

22 exception process i n the P i t Rule. I ' l l compare i n 

23 some d e t a i l what i s needed under Part 36. I w i l l 
24 discuss o n - s i t e , and I w i l l b r i e f l y conclude by 

25 p o i n t i n g out some consequences of t h i s case. 
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1 Q. So what options does Part 17 give an 

2 operator f o r d i s p o s a l of waste? 

3 A. Part 17 allows operators three 

4 o p p o r t u n i t i e s f o r disposal of closure. The f i r s t i s 

5 t o d i g and haul waste excavation removal; the second 

6 i s o n - s i t e b u r i a l , o n - s i t e closure, r a t h e r ; the 

7 t h i r d i s t o request an exception f o r an a l t e r n a t i v e . 

8 Q. I t h i n k I jumped the gun. 

9 A. Yes. Just b r i e f l y I wanted t o p o i n t out 

10 the l o c a t i o n of the two w e l l s t h a t we are t a l k i n g 

11 about, l o c a t e d i n Rio A r r i b a county, n o r t h e r n New 

12 Mexico. The SWD No. 2 i s located or depicted here 

13 i n t h i s map i n blue and the 634B i s loc a t e d about 

14 p r e c i s e l y one township west. 

15 I want t o begin by reminding the 

16 Commission of what the P i t Rule i n Part 36 i s . The 

17 o b j e c t i v e of the P i t Rule i s t o reg u l a t e p i t s , 

18 closed-loop systems, below-grade tanks and sumps 

19 used i n connection w i t h the o i l and gas operations 

20 f o r the p r o t e c t i o n of p u b l i c h e a l t h , welfare and the 

21 environment. The o b j e c t i v e of Part 36 i s t o 

22 r e g u l a t e the dis p o s a l of o i l f i e l d waste and the 

23 c o n s t r u c t i o n , o p e r a t i o n and closure of surface waste 

24 management f a c i l i t i e s . D r i l l c u t t i n g s , i n the 

25 p a r t i c u l a r case before us, are a subset of o i l f i e l d 
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1 waste. 

2 Part 17 r e q u i r e s operators t o e i t h e r d i g 

3 and haul d r i l l i n g waste i n an OCD-approved f a c i l i t y 

4 or t o dispose of d r i l l i n g waste i n an o n - s i t e 

5 b u r i a l . Operators who d i g and haul must take 

6 d r i l l i n g waste t o an OCD-approved f a c i l i t y and 

7 operators may not dispose of d r i l l i n g waste anywhere 

8 else. 

9 There are 17 sections i n Part 17. We are 

10 not going through a l l of them. We are going t o go 

11 through two of them, closure and exceptions, very 

12 q u i c k l y . 

13 Closed-loop systems are contemplated by 

14 the P i t Rule. They are obviously s t e e l tanks used 

15 t o manage d r i l l i n g mud. Mud, gas and s o l i d s are 

16 conditioned i n a closed-loop system using shale 

17 shakers, degassers, desanders, d e s i l t e r s and 

18 cyclones. 

19 Mud c i r c u l a t e d through a c losed- loop 

2 0 system i s d ischarged e i t h e r t o a temporary p i t , a 

21 d r y i n g pad or h a u l - o f f b i n s . I would p o i n t out t h a t 

22 the P i t Rule does not express ly address the use o f 

23 h a u l - o f f b i n s . I t r e f e r s many times t o d r y i n g pads 

24 assoc ia ted w i t h c losed- loop systems but not t o 

25 h a u l - o f f b i n s . 
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1 Again, the s t e e l tanks i n our view, I 

2 b e l i e v e , when we were doing the r u l e making, was 

3 t h a t you would have a closed-loop system, and 

4 immediately adjacent t o i t you might have a d r y i n g 

5 pad and then you have o p p o r t u n i t i e s f o r a trenc h 

6 b u r i a l or temporary p i t b u r i a l . As i t turns out, 

7 the h y b r i d systems are being used by the i n d u s t r y . 

8 They are not expressly addressed i n the P i t Rule. 

9 These include the use of d r i l l i n g and workover p i t s , 

10 which are a type of temporary p i t ; disposal p i t s , 

11 which are a type of temporary p i t ; closed-loop 

12 systems, d r y i n g pads and the h a u l - o f f bins. 

13 As I mentioned, the P i t Rule doesn't 

14 address the h y b r i d systems, doesn't p r o h i b i t them. 

15 Operators may use temporary f i t s f o r d r i l l i n g 

16 through shallow f r e s h groundwater and then switch t o 

17 closed-loop system when they d r i l l w i t h b r i n e or 

18 w i t h o i l - b a s e d mud. I b e l i e v e t h a t ' s what's 

19 happening at the 634. The P i t Rule does not address 

20 h a u l - o f f b i n s , but Form C 144 and C 144 CLEZ do 

21 address h a u l - o f f b i n s . There's a c h e c k l i s t on those 

22 forms f o r operators t o i n d i c a t e whether they are 

23 op e r a t i n g h a u l - o f f b i n s . 
24 Both temporary p i t s and closed-loop 

25 closure requirements i n 1713 B and 1713 D s p e c i f i e d 
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1 almost i d e n t i c a l p r o v i s i o n s . Waste excavation 

2 removal i n the case of temporary p i t s , but j u s t 

3 waste removal from h a u l - o f f b i n s , because you are 

4 not excavating h a u l - o f f b i n s . On-site b u r i a l , and 

5 the t h i r d a l t e r n a t i v e i s an a l t e r n a t i v e closure 

6 method, which one would have t o pursue through an 

7 exception process. 

8 As has been po i n t e d out, the P i t Rule does 

9 not expressly define what o n - s i t e means. However, 

10 i n i t s order implementing the P i t Rule, R 12939, the 

11 Commission found i n Paragraph 68 t h a t 1710 C 

12 "Specifies those l o c a t i o n s where an operator may not 

13 implement o n - s i t e closure methods (where waste t h a t 

14 i s generated from the d r i l l i n g or the workover of 

15 the w e l l i s b u r i e d on or near the w e l l pad). 

16 On-site closure includes b u r i a l in-place i n a 

17 temporary p i t or trench b u r i a l i n a l i n e d trench 

18 constructed s p e c i f i c a l l y f o r the b u r i a l of the 

19 waste. 

20 "On-site closure methods include (2) 

21 In-place and o n - s i t e trench b u r i a l . " 

22 Again, in-place b u r i a l i s b u r i a l i n the 

23 e x i s t i n g temporary p i t . For a d r i l l i n g or workover 

24 p i t t h i s i s very easy t o f o l l o w . I f you meet the 

25 c e r t a i n s i t i n g c r i t e r i a and the closure standards, 
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1 the closure c r i t e r i a , then you may indeed bury --

2 leave the waste in-place a f t e r s t a b i l i z a t i o n . And 

3 the commissioners w i l l remember many discussions, 

4 I'm sure, about the taco and the b u r r i t o . These are 

5 the two closure methods t h a t the Commission 

6 approved. 

7 I n i t s order, i n the f i n d i n g i n Paragraph 

8 71, the Commission noted t h a t the d i v i s i o n proposal 

9 would have p r o h i b i t e d o n - s i t e b u r i a l w i t h an 

10 exception f o r a f a c i l i t y beyond 100-mile radius 

11 unless d i d obtained an exception. The Commission 

12 does not adopt t h i s requirement because o n - s i t e 

13 closure should be based on the l e v e l of various 

14 c o n s t i t u e n t s i n the waste and s i t e - s p e c i f i c 

15 i n f o r m a t i o n , r a t h e r than on the distance t o a 

16 disposal f a c i l i t y . 

17 I would remind the Commission t h a t i t 

18 noted i n Paragraph 72 t h a t the New Mexico C i t i z e n s 

19 f o r Clean A i r and Water, the O i l and Gas 

2 0 A c c o u n t a b i l i t y P r o j e c t and CRI proposed t h a t no 

21 o n - s i t e b u r i a l of waste be allowed, and the 

22 Commission does not accept these proposals because 

23 the Commission f i n d s there are circumstances where 

24 waste can be b u r i e d o n - s i t e . 

25 On-site closure methods s p e c i f i e d i n 
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1 1713F(2), i n - p l a c e b u r i a l . One of the p r o v i s i o n s 

2 t h a t t a l k s about f o r the b u r i a l of the contents from 

3 a d r y i n g pad associated w i t h a closed-loop system, 

4 the operator s h a l l c o n s t r u c t a temporary p i t w i t h i n 

5 100 f e e t of the d r y i n g pad associated w i t h the 

6 closed-loop system unless the appropriate d i v i s i o n 

7 d i s t r i c t o f f i c e approves an a l t e r n a t i v e distance and 

8 l o c a t i o n . The operator s h a l l use a separate 

9 temporary p i t f o r closure of each d r y i n g pad 

10 associated w i t h the closed-loop system. 

11 As I mentioned e a r l i e r , operators are 

12 using h a u l - o f f bins as p a r t of a h y b r i d system. Mr. 

13 Lane used the term, and I a c t u a l l y used i t , too. We 

14 t h i n k of the h a u l - o f f bins as being a sup e r i o r 

15 v e r s i o n t o the d r y i n g pad. They are associated w i t h 

16 a closed-loop system. The d r y i n g pad i s there 

17 because of the closed-loop system, j u s t as the 

18 h a u l - o f f b i n would be associated w i t h i t . We t h i n k 

19 t h a t the P i t Rule s p e c i f i e s t h i s 100 f e e t f o r a very 

2 0 important reason. 

21 Also, the requirement t h a t each temporary 

22 p i t , there can only be one temporary p i t f o r closure 

23 or disposal associated w i t h each closed-loop system. 
24 17.13F(2)clearly s p e c i f i e s t h a t operators 

25 may use an o n - s i t e closure method but the c u t t i n g s 
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1 must be b u r i e d e i t h e r i n place, which i s b u r i a l i n 

2 the e x i s t i n g temporary p i t used f o r d r i l l i n g or 

3 workover, or i n a temporary p i t t h a t the operator 

4 constructs s o l e l y f o r disposal t h a t i s lo c a t e d no 

5 more than 100 f e e t away from the d r y i n g pad or the 

6 closed-loop system. D r i l l i n g wastes from two 

7 d i f f e r e n t closed-loop systems may not be comingled. 

8 CHAIRMAN FESMIRE: Would you be s p e c i f i c 

9 of where you are quoting the s t a t u t e when we t a l k 

10 about i n t e r p r e t a t i o n ? 

11 THE WITNESS: This i s 19.15.17.13F(2). 

12 This i s my summary of t h a t s e c t i o n . The previous 

13 s l i d e s are a c t u a l c i t a t i o n s w i t h some of the 

14 language removed because i t ' s r e p e t i t i o u s . I n the 

15 e x h i b i t s before you, these notes b a s i c a l l y are 

16 shorthand. I have cut out 19.15 t o j u s t speed t h i s 

17 along. 

18 The Commission found i n i t s order i n 

19 Paragraph 217, the l o c a t i o n of the temporary p i t 

20 w i t h i n 100 f e e t of the d r y i n g pad l i m i t s a d d i t i o n a l 

21 surface disturbance and prevents the accumulation of 

22 m u l t i p l e d r y i n g pads from other l o c a t i o n s being 

23 b u r i e d o n - s i t e , i n e f f e c t c r e a t i n g a min i l a n d f i l l . 

24 The Commission expressed i n t h i s order and i n t h i s 

25 f i n d i n g t h a t i t e x p l i c i t l y wanted disposal temporary 
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1 p i t s t o be located i n close p r o x i m i t y t o the 

2 closed-loop system and why i t wanted t h a t . I t 

3 wanted t o prevent a d d i t i o n a l surface disturbance and 

4 i t wanted t o prevent operators c r e a t i n g mini 

5 l a n d f i l l s . 

6 Now, f o r o n - s i t e t r e n c h b u r i a l , which i s 

7 the other o n - s i t e method s p e c i f i e d i n 17.13F, the 

8 P i t Rule s t a t e s , "Where the operator meets the 

9 s i t i n g c r i t e r i a , an operator may use an o n - s i t e 

10 tren c h b u r i a l f o r closure of the d r y i n g pad 

11 associated w i t h the closed-loop system or f o r 

12 closure of the temporary p i t when the waste meets 

13 the c r i t e r i a , provided t h a t the operator c e r t i f i e s 

14 t o the D i v i s i o n t h a t i t has given w r i t t e n n o t i c e t o 

15 the surface owner t h a t i t intends t o do so. The 

16 operator s h a l l use a separate o n - s i t e trench f o r 

17 closure of each d r y i n g pad associated w i t h the 

18 closed-loop system or each temporary p i t . " 

19 I t h i n k t h i s i s i n s t r u c t i v e i n t h a t the 

2 0 Commission made the o n - s i t e b u r i a l requirements a 

21 l i t t l e more burdensome on the operator. And t h a t ' s 

22 because there might be a second p i t or surface 

23 disturbance being imposed upon a surface owner. 

24 Whereas, in-pl a c e b u r i a l i n the d r i l l i n g and 

25 workover p i t , there was j u s t t h a t one surface 
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1 disturbance. Now you are t a l k i n g about a second, 

2 p o t e n t i a l l y a second one. That's why, I be l i e v e , 

3 the Commission added the requirement t h a t i t had t o 

4 give w r i t t e n n o t i c e t o the surface owner. 

5 Continuing, 17.13F(3)D, again o n - s i t e 

6 trenc h b u r i a l , i f the contents from the d r y i n g pad 

7 associated w i t h the closed-loop system or from the 

8 temporary p i t do not exceed the c r i t e r i a -- t h i s i s 

9 c i t i n g the c r i t e r i a , the c u t t i n g s closure 

10 c r i t e r i a -- the operator s h a l l c o n s t r u c t a trench 

11 l i n e d w i t h a geomembrane l i n e r l o c a t e d w i t h i n 100 

12 f e e t of the d r y i n g pad associated w i t h the 

13 closed-loop system or temporary p i t . 

14 Again, the dis p o s a l i n an o n - s i t e trench 

15 b u r i a l had t o be w i t h i n 100 f e e t of the d r y i n g pad 

16 associated w i t h the closed-loop. By extension, we 

17 be l i e v e t h i s p r o v i s i o n would also apply t o h a u l - o f f 

18 b i n s . 

19 1713F(3) c l e a r l y s p e c i f i e s t h a t operators 

20 may use the other o n - s i t e closure method; t h a t i s , 

21 o n - s i t e t r e n c h b u r i a l , but the c u t t i n g s must be 

22 burden i n a l i n e d trench l o c a t e d w i t h i n 100 f e e t of 

23 the d r y i n g pad associated w i t h the closed-loop 

24 system. The Commission found i n i t s order i n 

25 Paragraph 221, the l o c a t i o n of the trench w i t h i n 100 
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1 f e e t of the d r y i n g pad l i m i t s a d d i t i o n a l surface 

2 disturbance and prevents the accumulation of 

3 m u l t i p l e d r y i n g pads from other l o c a t i o n s being 

4 b u r i e d o n - s i t e , i n e f f e c t c r e a t i n g a mini l a n d f i l l . 

5 The Commission, once again, expressed i t s 

6 requirement t h a t the P i t Rule imposes t h a t b u r i a l of 

7 p i t contents should occur no more than 100 f e e t away 

8 from the d r y i n g pad associated w i t h the closed-loop 

9 system, or by extension, the h a u l - o f f b i n . 

10 To summarize, 1713B and 1713D both s p e c i f y 

11 three closure methods f o r both temporary p i t s and 

12 closed-loop systems. F i r s t i s waste excavation and 

13 removal t o an OCD-approved f a c i l i t y or waste removal 

14 i n the case of a closed-loop system; o n - s i t e b u r i a l ; 

15 or an a l t e r n a t i v e closure method t h a t must be 

16 pursued under the exception process. 

17 1713F s p e c i f i e s two o n - s i t e closure 

18 methods: In-place b u r i a l , which again, i s b u r i a l i n 

19 the e x i s t i n g temporary p i t used f o r d r i l l i n g or 

20 workover, and o n - s i t e t r e n c h b u r i a l are both o n - s i t e 

21 closure methods. I t i s i n c o n s i s t e n t t o i n t e r p r e t 

22 o n - s i t e b u r i a l t o mean disposal both i n the e x i s t i n g 

23 temporary p i t used f o r d r i l l i n g and t o also mean an 

24 o f f - s i t e b u r i a l a t a remote l o c a t i o n i n a trench or 

25 temporary p i t constructed t o dispose of waste from a 
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1 closed-loop system. 

2 Now, i n Williams' proposal, Williams i s 

3 requesting approval from the Commission t o close a 

4 closed-loop system at i t s S a l t Water Disposal No. 2 

5 by waste removal and t o dispose those d r i l l c u t t i n g s 

6 o f f - s i t e i n a disposal p i t l o c a t e d more than s i x 

7 miles away at the Rosa Unit 634B. Williams i s not 

8 proposing t o remove the waste t o a division-approved 

9 f a c i l i t y nor i s i t proposing o n - s i t e b u r i a l . 

10 Therefore, what i t i s proposing i s an exception t o 

11 the P i t Rule. 

12 Some documents, and Mr. Jones w i l l address 

13 t h i s i n more d e t a i l , i n d i c a t e t h a t -- we d i d not 

14 r e a l i z e t h i s e a r l y on and i t ' s o n l y become very 

15 c l e a r t o us d u r i n g t h i s hearing t h a t Williams 

16 planned t o commingle two w e l l s a l l along. I n i t s 

17 two d e n i a l l e t t e r s , OCD c l e a r l y informed Williams 

18 t h a t i t s proposal would be a d e f i n i t e exception t o 

19 the P i t Rule and would also v i o l a t e the requirement 

20 t h a t Williams dispose of waste o f f - s i t e i n a 

21 p e r m i t t e d Part 36 surface waste management f a c i l i t y . 

22 I w i l l t a l k b r i e f l y about exceptions. 

23 19.15.17.15 NMAC i s the exception p r o v i s i o n s of the 

24 P i t Rule. I t says t h a t the Environmental Bureau may 

25 grant an exception from a requirement or p r o v i s i o n 
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1 of the P i t Rule i f the operator demonstrates t o the 

2 s a t i s f a c t i o n of the Environmental Bureau t h a t the 

3 g r a n t i n g of the exception provides equivalent or 

4 b e t t e r p r o t e c t i o n of f r e s h water f o r p u b l i c h e a l t h 

5 and the environment. 

6 To apply -- t o submit a permit 

7 a p p l i c a t i o n , f o r both permanent p i t s and exceptions, 

8 those must be submitted t o the Environmental Bureau 

9 and a copy submitted t o the D i s t r i c t O f f i c e . 

10 The exception p r o v i s i o n s s p e c i f y t h a t 

11 w r i t t e n n o t i c e must be given, t h a t p u b l i c n o t i c e 

12 must be given, and the o p p o r t u n i t y f o r any person t o 

13 f i l e comments or request a hearing must be provided. 

14 None of Williams' f i v e a p p l i c a t i o n s i n d i c a t e t h a t i t 

15 recognized t h a t what i t was, i n f a c t , requesting 

16 wasn't an exception. 

17 Williams' March hearing a p p l i c a t i o n asked 

18 f o r an exception i n the a l t e r n a t i v e . However, l a t e r 

19 Williams amended i t s a p p l i c a t i o n t o remove the 

20 exception language. The Environmental Bureau has 

21 twice reviewed and twice denied the a p p l i c a t i o n and 

22 s t a t e d t h a t although OCD -- although what Williams 

23 was requesting was an exception, OCD d i d not t r e a t 

24 the a p p l i c a t i o n as an exception request because, 

25 among other t h i n g s , they d i d n ' t f i l e i t as an 
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1 exception request and they d i d n ' t provide n o t i c e . 

2 Williams f a i l e d t o submit an exception 

3 request t o the Environmental Bureau despite being 

4 t o l d i t must exhaust i t s a d m i n i s t r a t i v e options 

5 before requesting a hearing. 

6 The Commission found i n i t s order f o r the 

7 P i t Rule i n Paragraph 56 t h a t a p p l i c a t i o n s f o r 

8 permanent p i t s and f o r many exceptions must be f i l e d 

9 w i t h the Environmental Bureau due t o t h e i r t e c h n i c a l 

10 complexity. The Commission also found i n Paragraph 

11 246 t h a t the i n t e n t of the exception p r o v i s i o n s i s 

12 t o allow i n d u s t r y t o develop and apply new methods 

13 or p r a c t i c e s t h a t p r o t e c t f r e s h water, p u b l i c h e a l t h 

14 and the environment but t h a t may not be addressed by 

15 the e x i s t i n g sections on design, c o n s t r u c t i o n , 

16 operations and closure. 

17 However, the Environmental Bureau would 

18 have r e j e c t e d any such request because i t would be 

19 i n v i o l a t i o n of Part 36, the surface waste 

2 0 management f a c i l i t y ' s r u l i n g . Based on i t s review 

21 of Williams C 144 and also discussions w i t h 

22 Mr. McQueen, the Environmental Bureau determined the 

23 proposed p i t would be used s o l e l y f o r o f f - s i t e 

24 disposal of o i l f i e l d waste. 

25 At t h a t time we d i d not understand t h a t 
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1 Williams planned t o commingle waste at the 634. The j 

2 disposal of o i l f i e l d waste i n an o f f - s i t e l o c a t i o n j 

3 i s only allowed at an OCD-approved f a c i l i t y . 

4 Part 36. The surface waste management 

5 r u l e s s p e c i f y i n 36.8A, "No person s h a l l operate a 

6 surface waste management f a c i l i t y except pursuant t o 

7 and i n accordance w i t h the terms and co n d i t i o n s of I 

8 the d i v i s i o n - i s s u e d surface waste management 

9 f a c i l i t y permit. 

10 The a p p l i c a t i o n requirements are rig o r o u s . 

11 They include a d e t a i l e d d e s c r i p t i o n of the f a c i l i t y , 

12 engineering designs t h a t are c e r t i f i e d by an 

13 engineer, an o i l f i e l d waste management plan, 

14 i n s p e c t i o n and maintenance plan, best management ; 

15 p r a c t i c e plan, waste t r a c k i n g , groundwater 

16 monitoring and long-term closure plans. 

17 There are also requirements f o r extensive 

18 n o t i c e requirements when one proposes t o operate a 

19 surface waste management f a c i l i t y . There's the 

20 o p p o r t u n i t y f o r p u b l i c comments and t o request a 

21 hearing on the a p p l i c a t i o n . There's a requirement 

22 t h a t Part 36 f a c i l i t i e s provide f i n a n c i a l assurance. 

23 The D i v i s i o n has the a u t h o r i t y t o approve 

24 the permit, t o deny i t , t o revoke, suspend, modify 

25 or t r a n s f e r such permits. There are s i t i n g and 

PAUL BACA PROFESSIONAL COURT REPORTERS 
bd955890-25b9-42f3-86ea-290583fb3e1e 



Page 119 
1 o p e r a t i o n a l requirements a p p l i c a b l e t o a l l p e r m i t t e d 

2 Part 36 f a c i l i t i e s . 

3 The s p e c i f i c requirements f o r a l a n d f i l l 

4 such as a c e n t r a l i z e d l a n d f i l l , which we b e l i e v e i s 

5 what Williams r e a l l y would l i k e t o operate, are 

6 g e n e r a l l y o p e r a t i n g requirements: Groundwater 

7 moni t o r i n g program, l a n d f i l l design, l i n e r specs, 

8 specs f o r s o i l component of composite l i n e r s , the 

9 leachate c o l l e c t i o n and removal system, l a n d f i l l gas 

10 c o n t r o l system, l a n d f i l l gas response program. 

11 There's also the requirement f o r closure 

12 and post-closure which provide t h a t the f a c i l i t y may 

13 be closed by the operator and the operator would 

14 r e t r i e v e i t s f i n a n c i a l assurance. However, there's 

15 also the o p p o r t u n i t y f o r the D i v i s i o n t o r e q u i r e 

16 t h a t the f a c i l i t y close and f o r f e i t i t s f i n a n c i a l 

17 assurance, and there are surface waste management 

18 f a c i l i t y and c e l l closure and post-closure 

19 standards. 

2 0 There i s no comparison t o the design, 

21 c o n s t r u c t i o n and o p e r a t i o n a l standards and the 

22 closure of the c e n t r a l i z e d OCD p e r m i t t e d l a n d f i l l 

23 w i t h an in-place b u r i a l or o n - s i t e t r e n c h b u r i a l . 

24 The Commission determined t o allow o n - s i t e closure 

25 of p i t wastes because the P i t Rule closure standards 
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1 p r o h i b i t e d the c o n s t r u c t i o n of mini l a n d f i l l s which 

2 would be s c a t t e r e d across New Mexico. 

3 The Commission found i n i t s order, 

4 Paragraph 217, "The l o c a t i o n of the temporary p i t 

5 w i t h i n 100 f e e t of the d r y i n g pad l i m i t s a d d i t i o n a l 

6 surface disturbance and prevents the accumulation of 

7 m u l t i p l e d r y i n g pads from other l o c a t i o n s being 

8 b u r i e d o n - s i t e i n e f f e c t c r e a t i n g a mini l a n d f i l l . " 

9 I t found s i m i l a r l y i n Paragraph 221 f o r 

10 trench b u r i a l t h a t the 100-foot l i m i t p r o v i s i o n 

11 would l i m i t a d d i t i o n a l surface disturbance and 

12 prevent the accumulation of mini l a n d f i l l s . 

13 Williams' proposal t o dispose of i t s 

14 d r i l l i n g waste o f f - s i t e can only be done pursuant t o 

15 a Part 36 permit f o r a c e n t r a l i z e d l a n d f i l l . OCD i n 

16 general would support e i t h e r a c e n t r a l i z e d or 

17 commercial l a n d f i l l i n the northwest, but i f 

18 operators can get exceptions t o the P i t Rule which 

19 allows commingling of put waste o f f - s i t e i n mini 

2 0 l a n d f i l l s , then there w i l l never be an economic 

21 i n c e n t i v e f o r an OCD-permitted l a n d f i l l i n the 

22 northwest. 

23 I w i l l now t a l k about what o n - s i t e means. 

24 On-site means j u s t what i t says, on the s i t e a t 

25 which the a c t i v i t y occurred. I provided a couple of 
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1 d i c t i o n a r y d e f i n i t i o n s . Done or located at the | 

2 s i t e , as of a p a r t i c u l a r a c t i v i t y . Accomplished or | 

3 loc a t e d a t the s i t e of a p a r t i c u l a r a c t i v i t y . j 

4 The a c t i v i t y we are t a l k i n g about i s the | 

5 d r i l l i n g of the w e l l . I t i s n ' t t h a t there are p i t s J 

6 sc a t t e r e d across New Mexico t h a t have t o be closed. j 

7 There are p i t s t h a t are used f o r the d r i l l i n g and i 

8 workover operations. I t ' s completely i n t h a t j 

9 context t h a t o n - s i t e must be considered. j 

10 On-site i s not defined i n the P i t Rule. J 

i 

11 This i s Paragraph 68 of the order. I t s p e c i f i e s 

12 t h a t 1710C s p e c i f i e s "Those l o c a t i o n s where an 

13 operator may not implement o n - s i t e closure methods, j 

14 which i s where the waste t h a t i s generated from the i 

15 d r i l l i n g or workover of the w e l l i s b u r i e d on or 

16 near the w e l l pad. On-site closure includes b u r i a l 

17 i n - p l a c e i n a temporary p i t or trench b u r i a l i n a 

18 l i n e d t r e n c h constructed s p e c i f i c a l l y f o r b u r i a l of 

19 the waste." 

20 The Rulebook uses o n - s i t e at l e a s t 40 

21 times, mostly i n the P i t Rule. There are other 

22 c i t a t i o n s which use o n - s i t e . I t must be i n t e r p r e t e d 

23 c o n s i s t e n t l y from one s e c t i o n of the Rulebook t o 

24 another. One i s i t r e f e r s t o a f a c i l i t y l o c ated i n 

25 an o i l and gas pro d u c t i o n f a c i l i t y used f o r 
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1 temporary storage of o i l f i e l d waste generated 

2 o n - s i t e from normal operations. 

3 I n the H2S r u l e there's a c i t a t i o n t h a t 

4 uses o n - s i t e . I t r e f e r s t o t r a i n i n g and d r i l l s 

5 i n c l u d i n g t r a i n i n g i n the r e s p o n s i b i l i t i e s and 

6 d u t i e s of the c e n t r a l personnel and p e r i o d i c o n - s i t e 

7 or classroom d r i l l s or exercises. 

8 This would make no sense i f you were t o 

9 i n t e r p r e t you were going t o have s a f e t y t r a i n i n g 

10 d r i l l s f o r H2S but you were going t o do i t at some 

11 other f a c i l i t y . An example of t h i s would be what 

12 about having a f i r e d r i l l i n t h i s b u i l d i n g . You 

13 wouldn't go t r a i n f o r a f i r e d r i l l over at the 

14 Runnels b u i l d i n g . 

15 Also the fencing requirements s p e c i f y , 

16 "The operator s h a l l ensure t h a t a l l gates associated 

17 w i t h the fence are closed and locked when 

18 responsible personnel are not o n - s i t e . " I f o n - s i t e 

19 means anywhere, i t means t h a t you could never lock 

2 0 the gate because personnel are always o n - s i t e by 

21 t h a t i n t e r p r e t a t i o n . 

22 I f there i s o n - s i t e equipment associated 

23 w i t h the permanent p i t , again, how i s the equipment 

24 associated w i t h the permanent p i t going t o be 

25 anywhere except associated o n - s i t e w i t h the 
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1 permanent p i t ? 

2 The design of the proposed gas recovery 

3 system i n the systems major o n - s i t e components 

4 very s i m i l a r concept t o o n - s i t e equipment. 

5 The Rulebook uses o n - s i t e t r e n c h at l e a s t 

6 e i g h t times, o n - s i t e closure at l e a s t 11 times, and 

7 o n - s i t e b u r i a l at l e a s t 14 times. 

8 These are a l l i n the P i t Rule. I t h i n k 

9 they a l l have t o be i n t e r p r e t e d i n comity w i t h the 

10 Rulebook as a whole. 

11 I n i t s P i t Rule d e l i b e r a t i o n s , the 

12 commission used o n - s i t e approximately 40 times and 

13 i t s implementing order R 12939, the Commission used 

14 o n - s i t e approximately 51 sometimes. I n the P i t Rule 

15 Amendment R 12 93 9A, the Commission used o n - s i t e 

16 approximately 12 times. I t ' s very c l e a r t h a t the 

17 Commission gave a great deal of c o n s i d e r a t i o n t o 

18 what o n - s i t e meant. 

19 I n f a c t , i n Paragraph 74 the Commission 

20 found the disbursed o n - s i t e closure of temporary 

21 p i t s t h a t c o n t a i n waste w i t h l e v e l s of c o n s t i t u e n t s 

22 t h a t w i l l l i k e l y r e s u l t i n contamination of 

23 groundwater i s not p r e f e r a b l e t o disposing of the 

24 waste i n a l i m i t e d , known number of commercial 

25 l a n d f i l l . Disbursed b u r i a l s i t e s decrease the 
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1 number of s i t e s where groundwater contamination may 

2 occur, increase the number of s i t e s t h a t r e q u i r e 

3 r e g u l a t o r y o v e r s i g h t , and make i t more d i f f i c u l t t o 

4 determine the source of the contamination. 

5 I t h i n k t h a t i t i s i n s t r u c t i v e t o consider 

6 the order of the closure methods. The f i r s t closure 

7 method t h a t the Commission found f o r was d i g and 

8 haul. Secondly, o n - s i t e b u r i a l i f you met c e r t a i n 

9 s i t i n g c r i t e r i a and closure c r i t e r i a . T h i r d , you 

10 were allowed an exception. 

11 I n i t s f i n d i n g , again, the Commission 

12 found t h a t the l o c a t i o n of temporary p i t w i t h i n 100 

13 f e e t of the d r y i n g pad or i n t h i s case h a u l - o f f b i n 

14 l i m i t s a d d i t i o n a l surface disturbance and prevents 

15 the accumulation of m u l t i p l e d r y i n g pads from other 

16 l o c a t i o n s being b u r i e d o n - s i t e , i n e f f e c t c r e a t i n g a 

17 mi n i l a n d f i l l . The P i t Rule order explains why the 

18 Commission was very i n t e r e s t e d i n t h i s . I t wanted 

19 close p r o x i m i t y t o the -- b u r i a l of waste t o occur 

20 i n close p r o x i m i t y t o the wellhead. I t found an 

21 equivalent f i n d i n g f o r ! t h e t r e n c h b u r i a l . 

22 Now, t h i s issue has been before the 

23 D i v i s i o n since the P i t Rule was a c t u a l l y issued. We 

24 issued a Frequently Asked Questions as p a r t of 

25 t r a i n i n g . I b e l i e v e i t was about October of 2008. 
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1 S h o r t l y a f t e r the implementation of the P i t Rule, 

2 and FAQ 40 says, "How many o n - s i t e disposal trenches 

3 are allowed at a s i n g l e w e l l s i t e ? " Answer, "Part 

4 17 s p e c i f i e s one tr e n c h per d r y i n g pad or temporary 

5 p i t . An operator can request an exception f o r more 

6 than one trenc h or one f o r closure of more than one 

7 d r y i n g pad or temporary p i t from the same w e l l s i t e 

8 w i t h proper j u s t i f i c a t i o n s . Operators cannot bury 

9 p i t contents from another w e l l i n an o f f - s i t e t rench 

10 b u r i a l . " 

11 Two t h i n g s . This has been our guidance 

12 since the P i t Rule has been issued, and we have 

13 i n i t i a l l y recognized very e a r l y on t h a t having a 

14 d r i l l i n g pad w i t h m u l t i p l e w e l l s was q u i t e d i f f e r e n t 

15 than commingling wastes from d i f f e r e n t w e l l s i t e s . 

16 To conclude w i t h the consequences. I f the 

17 Commission approves Williams' a p p l i c a t i o n , then 

18 other operators w i l l also begin disposing of p i t 

19 contents a t the nearest convenient l o c a t i o n . Some 

20 of these operators are not operating i n a u n i t , they 

21 are o p e r a t i n g on fee land. P i t waste could be 

22 disposed of at s i t e s a t which there i s no present 

23 d r i l l i n g or workover a c t i v i t i e s . I b e l i e v e t h a t has 

24 been explored by the Commission. 

25 E x h i b i t 23 -- and I should p o i n t out t h a t 
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1 the maps t h a t I showed e a r l i e r on were E x h i b i t 4. 

2 And now I am r e f e r r i n g t o E x h i b i t 23, which i s a 

3 l e t t e r exception request from another operator from 

4 the southeast. Read & Stevens are also seeking 

5 o f f - s i t e d i s p o s a l . They recognize t h a t i t was, at 

6 the very l e a s t , an exception t o the P i t Rule. I 

7 p o i n t out t h a t t h i s l e t t e r was submitted t o the 

8 D i v i s i o n as p a r t of i t s exception request package by 

9 Read & Stevens, and they i n c l u d e d t h i s t o document 

10 t h a t they had given n o t i c e t o the landowner. You 

11 also n o t i c e i n the second paragraph an a d d i t i o n a l 

12 $500 per w e l l w i l l be sent as these w e l l s are 

13 d r i l l e d and disposed of on t h i s landowner's 

14 property. 

15 This w i l l set the bar down. $500 an open 

16 dump i s what's going t o happen i f the Commission 

17 were t o f i n d f o r t h i s proposal by Williams. The 

18 p r o t e c t i o n s a f f o r d e d by the P i t Rule and Part 3 6 

19 would be lessened. There would be no exception 

2 0 process, no n o t i c e given, no o p p o r t u n i t y t o request 

21 a hearing. Operators could buy land or acquire land 

22 t o bury waste. I t would be more road t r a f f i c i f 

23 i t ' s cheaper t o haul waste f u r t h e r past an 

24 OCD-approved f a c i l i t y and there would be many more 

25 waste s i t e s because operators wouldn't have t o bury 
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1 o n - s i t e or haul t o a disposal f a c i l i t y . 

2 Q. Are you done ? 

3 A. Yes. 

4 Q. There's some questions t h a t I wanted t o 

5 ask you j u s t t o k i n d of f i l l i n the holes of your 

6 testimony. 

7 A. I'm so r r y , before I conclude may I p o i n t 

8 one t h i n g out? 

9 Q. Sure. 

10 A. Commissioner B a i l e y s t a t e d , I t h i n k , q u i t e 

11 c o r r e c t l y t h a t t h i s a p p l i c a t i o n has f a r - r e a c h i n g and 

12 would be pr e c e d e n t - s e t t i n g . I would l i k e t o p o i n t 

13 out t h a t t h i s issue of what's o n - s i t e has been d e a l t 

14 w i t h p a r t l y i n the Part 3 6 rule-making, and I r e f e r 

15 you now t o 19.15.36.16A(2) which deals w i t h small 

16 land farms. This issue had been proposed t h a t 

17 operators would be allowed t o operate a small land 

18 farm on i t s lease, which I b e l i e v e t h a t d u r i n g the 

19 d e l i b e r a t i o n s or du r i n g task f o r c e t h a t language was 

20 changed t o be one governmental s e c t i o n . 

21 Now, small land farms on a lease, we only 

22 have two or three of them, I understand from 

23 Mr. Jones. That would be f o r remediation of the 

24 s p i l l o n - s i t e . Housekeeping was r e a l l y what small 

25 land farms were about. That would be remediation 

^ m r n ^ ^ m ^ ^ ^ ^ ^ ^ ^ ^ - ^ , , „ m ? g 
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1 t h a t had t o be completed i n three years and then the 

2 remediated s o i l had t o be dea l t w i t h a p p r o p r i a t e l y . 

3 But the Commission already found t h a t no, 

4 you can't put i t a l l over 54,000 acres. You have t o 

5 do i t on one governmental s e c t i o n . And t h i s i s 

6 compared t o a dis p o s a l p i t where the d r i l l i n g 

7 c u t t i n g s are going t o be l e f t i n p e r p e t u i t y . 

8 The Commission has already addressed t h i s 

9 i n a s i m i l a r fashion, t h a t i t had t o be very close. 

10 I t could be on a p a r t of the lease as long as the 

11 lease was r e s t r i c t e d t o one s e c t i o n . 

12 Q. Thank you. Now, the a p p l i c a t i o n t h a t 

13 Williams submitted i n t h i s case, i t submitted i t s 

14 a p p l i c a t i o n and i t has f a l l e n w i t h i n the o n - s i t e 

15 b u r i a l according t o Williams? 

16 A. Could you repeat the question? 

17 Q. The a p p l i c a t i o n , the C 144 a p p l i c a t i o n 

18 t h a t Williams has submitted i n t h i s case t h a t i s the 

19 basis f o r t h i s hearing, t h a t was submitted --

20 Williams submitted t h a t as an o n - s i t e b u r i a l f a l l i n g 

21 w i t h i n the o n - s i t e b u r i a l provisions? 

22 A. That was t h e i r i n t e r p r e t a t i o n of the P i t 

23 Rule, yes. We do not share i t . 

24 Q. I'm sorr y , d i d you e x p l a i n what the OCD's 

25 understanding of closed-loop systems were at the 
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1 time? 

2 A. I may have gone through t h a t too f a s t . At 

3 the time of the P i t Rule, we had a d e f i n i t e image 

4 t h a t there would be a closed-loop system and a 

5 d r y i n g pad associated w i t h the closed-loop system. 

6 That was the way i t was depicted by several 

7 consultants who a c t u a l l y attended the task f o r c e or 

8 presented t h i n g s . 

9 There are a number of in n o v a t i v e or 

10 d i f f e r e n t methods t h a t are coming about. I t h i n k 

11 the simplest i s the use of h a u l - o f f bins r a t h e r than 

12 a d r y i n g pad. We g e n e r a l l y support t h a t , although 

13 the P i t Rule, as I mentioned, d i d not mention i t . 

14 We addressed i t i n the C 144 a p p l i c a t i o n form. We 

15 t h i n k t h a t any time you can put something i n a s t e e l 

16 tank other than a l i n e d container you are b e t t e r 

17 o f f . 

18 Q. And you mentioned t h a t the P i t Rule does 

19 not mention anything about h a u l - o f f bins? 

20 A. That's c o r r e c t . I t doesn't p r o h i b i t i t 

21 but i t doesn't mention i t . 

22 Q. How does the OCD t r e a t h a u l - o f f b i n s f o r 

23 the purposes of the P i t Rule? 

24 A. We t h i n k they are f u n c t i o n a l l y equivalent 

25 t o the d r y i n g pad. Throughout the P i t Rule, the 
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1 language i s always about a d r y i n g pad associated 

2 w i t h the closed-loop system. We t h i n k they serve 

3 the same purpose. They do serve the same purpose, 

4 t o manage the c u t t i n g s the same way t h a t those 

5 c u t t i n g s would be managed or staged i n a d r y i n g pad. 

6 Q. Now, are there closure methods f o r o n - s i t e 

7 b u r i a l i n the P i t Rule? 

8 A. Yes. 

9 Q. And t h a t would be 13F? 

10 A. 1713F. 

11 Q. And has the Commission explained what 

12 o n - s i t e closure methods are? 

13 A. We t h i n k i t d i d i n i t s order, i n Paragraph 

14 68, very c l e a r l y . 

15 Q. I f I understand you c o r r e c t l y , in-place 

16 b u r i a l i s e i t h e r b u r i a l i n an e x i s t i n g temporary p i t 

17 or a temporary p i t constructed f o r the disposal of 

18 the d r y i n g pad contents? 

19 A. That i s c o r r e c t . 

2 0 Q. You i n d i c a t e d t h a t the r u l e has a distance 

21 r e s t r i c t i o n f o r i n - p l a c e b u r i a l . A c t u a l l y , l e t me 

22 go ahead and rephrase my question. One t h i n g t h a t I 

23 saw was t h a t the i n - p l a c e b u r i a l method and also the 

24 o n - s i t e trench b u r i a l method have s i m i l a r 

25 requirements. One of them was the 100-foot 
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1 r e s t r i c t i o n ; i s t h a t c o r r e c t ? 

2 A. No. The 100-foot r e s t r i c t i o n deals w i t h 

3 the trenc h b u r i a l , I b e l i e v e . The in-place b u r i a l 

4 i s a c t u a l l y i n the p i t , the d r i l l i n g or workover p i t 

5 used t o d r i l l the w e l l . I f you meet the closure 

6 standards, then you were able t o close in-place 

7 wi t h o u t having t o move the d r i l l c u t. You s t i l l 

8 have t o s t a b i l i z e i t t o make sure t h a t i t reaches 

9 bearing capacity f o r any s o r t of cover. 

10 But yes, the closure methods i n 1713 do 

11 s p e c i f y a distance p r o v i s i o n f o r trench b u r i a l , and 

12 i t i s very c l e a r t h a t w i t h the p o s s i b i l i t y f o r 

13 exceptions t h a t I can imagine, s i t i n g c o n s t r a i n t s 

14 t h a t might not be able t o do the trench b u r i a l 

15 w i t h i n 100 f e e t , the D i s t r i c t O f f i c e could c e r t a i n l y 

16 approve something t h a t was maybe a c e r t a i n distance 

17 o f f . But not s i x miles. 

18 Q. The r u l e has a distance r e s t r i c t i o n f o r 

19 closed-loop systems; i s t h a t c o r r e c t ? 

2 0 A. Right. 

21 Q. What i s the r e s t r i c t i o n ? 

22 A. I t ' s 100 f e e t of the d r y i n g pad associated 

23 w i t h the closed-loop system. 

24 Q. What s i g n i f i c a n c e do you draw from having 

25 the 100-foot r e s t r i c t i o n ? 
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1 A. I t h i n k I would go t o what the Commission 

2 found i n i t s order, t h a t i t ' s ensuring t h a t the 

3 trench b u r i a l occurred i n close p r o x i m i t y t o the 

4 w e l l , t o the closed-loop system. I t s p e c i f i e d 100 

5 f e e t from the d r y i n g pad, but not every w e l l t h a t 

6 uses a closed-loop system has a d r y i n g pad. 

7 Q. And I j u s t want t o be c l e a r on t h i s . What 

8 i s an exception under the P i t Rule? 

9 A. Well, i n the p a r t i c u l a r case of closure 

10 here, i t ' s e i t h e r d i g and haul, or you dispose of i t 

11 i n o n - s i t e closure, or you request an exception f o r 

12 the a l t e r n a t i v e . 

13 Q. I don't t h i n k I asked my question very 

14 c l e a r l y . What i s a P i t Rule exception? What would 

15 be an exception -- not a s p e c i f i c exception t o the 

16 P i t Rule, but -- l e t me step back. Anything t h a t 

17 deviates from Part 17's requirements, what would i n 

18 a be? 

19 A. That would be an exception. 

2 0 Q. And the r u l e also mentions a l t e r n a t i v e 

21 closure method. Would t h a t be -- i s t h a t also an 

22 exception under the P i t Rule? 

23 A. Yes. 

24 Q. And so i f a b u r i a l method does not meet 

25 the waste r u l e requirements o f Par t 17 or the 
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1 o n - s i t e b u r i a l requirements of Part 17, t h a t would 

2 be an exception? 

3 A. D e f i n i t e l y . 

4 Q. And t h a t exception would be an a l t e r n a t i v e 

5 closure method? 

6 A. The a l t e r n a t i v e closure method i s an 

7 exception. 

8 Q. And the operator would have t o go through 

9 the exception process i n order --

10 A. Yes, i t would have t o comply w i t h 

11 19.15.17.15, I b e l i e v e i s the exception p r o v i s i o n . 

12 Q. And p a r t of the exception process requires 

13 the operator t o demonstrate t h a t the exception 

14 p r o t e c t s f r e s h water, p u b l i c h e a l t h --

15 A. Equivalent or b e t t e r p r o t e c t i o n of h e a l t h 

16 and environment, f r e s h water. 

17 Q. So at the very minimum i n t h i s case, i f 

18 Williams' proposal does not f i t the waste removal or 

19 o n - s i t e b u r i a l requirements of the P i t Rule, what 

20 would i t be? 

21 A. I t i s a de f a c t o exception request, and we 

22 pointed t h a t out t o Williams i n both of our d e n i a l 

23 l e t t e r s d u r i n g the C 144 a p p l i c a t i o n s . 

24 Q. Did they f o l l o w up w i t h the exception 

25 process? 
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1 A. No, they refused t o acknowledge t h a t i t i s 

2 an exception. 

3 Q. Now, one of your e x h i b i t s expressed the 

4 i n t e n t of the Commission i n terms of exceptions. 

5 Does the proposal t h a t Williams -- does Williams' 

6 proposal f i t t h a t i n t e n t f o r the exception? 

7 A. I f I can j u s t f i n d t h a t one without 

8 f l i p p i n g through. Paragraph 246 of the Commission's 

9 order s t a t e s t h a t "The i n t e n t of the exception 

10 p r o v i s i o n i s t o al l o w i n d u s t r y t o develop and apply 

11 new methods or p r a c t i c e s t h a t p r o t e c t f r e s h water, 

12 p u b l i c h e a l t h and the environment t h a t may not be 

13 addressed by the e x i s t i n g sections i n design, 

14 c o n s t r u c t i o n , operations and closure." 

15 There's nothing new about Williams' 

16 proposal. They j u s t want t o take waste t o the 

17 nearest convenient l o c a t i o n . 

18 Q. So what would Williams need t o do i n order 

19 t o dispose of the No. 2 d r i l l i n g waste i n the p i t at 

20 the 634B? 

21 A. We t h i n k t h a t can only be done i f they 

22 o b t a i n a c e n t r a l i z e d l a n d f i l l permit under Part 36. 

23 Q. That means going through the Part 3 6 

24 p e r m i t t i n g process? 

25 A. Yes. 
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1 Q. Do you draw any s i g n i f i c a n c e i n the 

2 Commission's use of o n - s i t e t o describe the o n - s i t e 

3 closure methods? 

4 A. I t h i n k the Commission considered the term 

5 many, many times duri n g i t s d e l i b e r a t i o n and the 

6 d r a f t i n g of the P i t Rule and chose i t very 

7 c a r e f u l l y , s p e c i f i c a l l y because they d i d n ' t use the 

8 term anywhere -- or a p i t . They t a l k about an 

9 o n - s i t e closure, an o n - s i t e temporary p i t , 

10 constructed f o r t h a t purpose. 

11 Q. The closure methods t a l k about the 

12 a c t i v i t y where the waste i s generated. 

13 A. The d r i l l i n g of a w e l l or the worker of a 

14 w e l l i s the reason why there's a p i t i n the f i r s t 

15 place, f o r temporary p i t s . 

16 Q. I j u s t was t h a t t o go through the e x h i b i t s 

17 r e a l quick j u s t t o i d e n t i f y them. E x h i b i t No. 4, 

18 t h a t ' s a map t h a t you created? 

19 A. Yes. There are two maps. E x h i b i t 4. I 

2 0 prepared both of them. 

21 Q. Then E x h i b i t No. 6, the June 24, 2010 

22 d e n i a l l e t t e r , t h a t ' s a l e t t e r t h a t you created? 

23 Helped create? 

24 A. Yes. I signed t h i s l e t t e r and I worked on 

25 i t w i t h Mr. Jones. I was a c t i n g i n my capacity of 
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1 a c t i n g environmental bureau c h i e f . I signed i t . 

2 Q. And the June 9, 2010 l e t t e r , t h a t was 

3 also -- you helped create t h a t document as well? 

4 A. Which e x h i b i t i s that? 

5 Q. That's OCD's E x h i b i t No. 9. 

6 A. Yes. 

7 Q. And i t has your signature? 

8 A. Yes, I signed t h i s l e t t e r dated June 9th. 

9 Q. And OCD E x h i b i t No. 12, the J u l y 8th 

10 a d m i n i s t r a t i v e m o d i f i c a t i o n f o r the 634B permit. 

11 A. Yes, I signed t h a t as w e l l . 

12 MR. SWAZO: At t h i s time, Mr. Chairman, I 

13 don't lave any other questions, and I would move f o r 

14 admission of E x h i b i t No. 1 -- OCD 1, 4, 6, 9 and 12. 

15 CHAIRMAN FESMIRE: Any objection? 

16 MS. MUNDS-DRY: I might have an o b j e c t i o n 

17 t o E x h i b i t 12 but i f I could v o i r d i r e the witness 

18 b r i e f l y , I might be able t o solve t h a t . 

19 CHAIRMAN FESMIRE: Go ahead. 

20 VOIR DIRE EXAMINATION 

21 BY MS. MUNDS-DRY 

22 Q. Good afternoon, Mr. Von Gonten. E x h i b i t 

23 No. 12 i s a J u l y 8th l e t t e r , I believe? 

24 A. Yes. 

25 Q. Did you w r i t e t h i s l e t t e r ? 
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1 A. I was inv o l v e d w i t h the w r i t i n g of i t . 

2 Q. What does t h a t mean? 

3 A. I mean t h a t I worked w i t h Brad Jones on i t 

4 and signed i t . 

5 Q. Did you a c t u a l l y put f i n g e r t o keyboard? 

6 A. Yes. 

7 MS. MUNDS-DRY: That's a l l I had. I have 

8 no o b j e c t i o n t o those e x h i b i t s , 1, 4, 6, 9 and 12. 

9 CHAIRMAN FESMIRE: With t h a t OCD E x h i b i t s 

10 1, 4, 6, 9 and 12 w i l l be admitted t o the record. 

11 (Note: OCD E x h i b i t s 1, 4, 6, 9 and 12 

12 admitted.) 

13 MR. SWAZO: B r i e f l y , there are other 

14 e x h i b i t s t h a t I overlooked. I would l i k e t o move 

15 f o r the admission of E x h i b i t No. 18. 

16 CHAIRMAN FESMIRE: Don't you need t o l a y a 

17 foundation f i r s t ? Or we could take a d m i n i s t r a t i v e 

18 n o t i c e of t h a t . 

19 MR. SWAZO: That's what I was going t o 

2 0 say. I ask the Commission t o take a d m i n i s t r a t i v e 

21 n o t i c e of i t s own order. 

22 CHAIRMAN FESMIRE: I d e n t i f y the order. 

23 MR. SWAZO: The order number i s R 12 93 9, 

24 the order adopting the P i t Rule. 

25 CHAIRMAN FESMIRE: At t h i s time the 
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1 Commission w i l l t a k e a d m i n i s t r a t i v e n o t i c e o f OCD 

2 E x h i b i t No. 18, R 1293 9, t h e o r d e r a d o p t i n g t h e P i t 

3 Rule. A n y t h i n g e l s e ? 

4 (Note: OCD E x h i b i t 18 a d m i t t e d . ) 

5 MR. SWAZO: Yes, E x h i b i t No. 19 and 23. 

6 CHAIRMAN FESMIRE: Y o u ' l l have t o i d e n t i f y 

7 E x h i b i t 19. 

8 MR. SWAZO: No. 19 i s Pages 1091 t h r o u g h 

9 1092 o f t h e P i t Rule h e a r i n g t r a n s c r i p t . 

10 CHAIRMAN FESMIRE: The Commission w i l l 

11 t a k e a d m i n i s t r a t i v e n o t i c e o f E x h i b i t No. 19, which 

12 i s Pages 1091 and 1092 o f t h e t r a n s c r i p t o f t h e Case 

13 No. 14521. 

14 (Note: OCD E x h i b i t 19 a d m i t t e d . ) 

15 MR. SWAZO: E x h i b i t 20, Pages 1100 t h r o u g h 

16 1101. 

17 CHAIRMAN FESMIRE: Same t r a n s c r i p t ? 

18 MR. SWAZO: Yes, s i r . 

19 CHAIRMAN FESMIRE: The Commission w i l l 

20 t a k e a d m i n i s t r a t i v e n o t i c e o f E x h i b i t No. 20, which 

21 i s t h e Pages 1100 and 1101 o f t h e same t r a n s c r i p t . 

22 (Note: OCD E x h i b i t 20 a d m i t t e d . ) 

23 MR. SWAZO: E x h i b i t No. 2 1 , pages 5014 

24 t h r o u g h 5023, w h i c h i s a g a i n P i t Rule h e a r i n g 

25 t r a n s c r i p t . 
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2 take a d m i n i s t r a t i v e n o t i c e of OCD E x h i b i t No. 21, 

3 Pages 5094 through 5023 of the same t r a n s c r i p t . 

4 (Note: OCD E x h i b i t 21 admitted.) 

5 MR. SWAZO: E x h i b i t 22, the FAQ, 

6 f r e q u e n t l y asked questions, No. 40, which i s on Mr. 

7 Von Gonten's s l i d e p r e s e n t a t i o n . 

8 CHAIRMAN FESMIRE: Any objec t i o n ? 

9 MS. MUNDS-DRY: No o b j e c t i o n . 

10 CHAIRMAN FESMIRE: E x h i b i t No. 22 w i l l be 

11 admitted f o r the record. 

12 (Note: OCD E x h i b i t 22 admitted.) 

13 MR. SWAZO: And E x h i b i t No. 23, the Read 

14 Stevens l e t t e r . 

15 MS. MUNDS-DRY: I do s t r o n g l y o b j e c t t o 

16 the admission of the l e t t e r . 

17 CHAIRMAN FESMIRE: What grounds? 

18 MS. MUNDS-DRY: Mr. Von Gonten went 

19 through t h i s q u i c k l y i n h i s p r e s e n t a t i o n . But as I 

20 understand i t , t h i s l e t t e r has a b s o l u t e l y no bearing 

21 on our a p p l i c a t i o n . This has nothing t o do w i t h 

22 Williams, has no t h i n g t o do w i t h a f e d e r a l u n i t . 

23 This i s d e a l i n g s t r i c t l y w i t h a -- I am guessing a 

24 fee p r o p e r t y owner. I t has no relevance t o our 

25 case. I know Mr. Von Gonten went through t h i s 
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1 q u i c k l y , but I'm not sure he es t a b l i s h e d any 

2 foundation of why t h i s has any relevance t o our 

3 case. 

4 CHAIRMAN FESMIRE: He st a t e d t h a t i t came 

5 from the OCD records. 

6 MS. MUNDS-DRY: Again, i t doesn't have any 

7 relevance t o our case, nor i s Williams asking f o r 

8 any money. 

9 CHAIRMAN FESMIRE: Did he not use as an 

10 example of what could happen i f the Commission 

11 adopted Williams d e f i n i t i o n ? 

12 MS. MUNDS-DRY: He uses i t as an example, 

13 I guess, of consequences i f the Commission had an 

14 a p p l i c a t i o n before i t t h a t had anything t o do w i t h 

15 t h i s l e t t e r . Our a p p l i c a t i o n has a b s o l u t e l y 

16 nothing -- i t ' s not asking f o r money, not d e a l i n g 

17 w i t h a p r i v a t e landowner. We are going w e l l beyond 

18 the relevance t o t h i s case. 

19 MR. SWAZO: I f I may respond? 

2 0 CHAIRMAN FESMIRE: You may. 

21 MR. SWAZO: I n her opening statement she 

22 sa i d i t was easy t o p r e d i c t the d i r e consequences i n 

23 t h i s case. Mr. Von Gonten t e s t i f i e d t h a t t h i s 
24 l e t t e r was a p a r t of a C 144 permit a p p l i c a t i o n t h a t 

25 was submitted t o the OCD through the exception 
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1 process. And he t e s t i f i e d i t was used t o show t h a t 

2 he has a v a l i d basis -- t h a t a basis does e x i s t f o r 

3 the proposal t h a t Williams i s asking f o r i n t h i s 

4 case. 

5 CHAIRMAN FESMIRE: I t h i n k the foundation 

6 i s adequate. The question i s as t o relevance. What 

7 I w i l l do i s not admit i t a t t h i s time pending 

8 f u r t h e r e x p l o r a t i o n of the relevance of the l e t t e r . 

9 DIRECT EXAMINATION CONTINUED 

10 BY MR. SWAZO 

11 Q. Mr. Von Gonten, t a l k i n g about E x h i b i t No. 

12 23, why are you concerned about t h a t l e t t e r ? 

13 A. I t i s an exception request, p a r t of the 

14 exception request, and what i t i s proposing i s 

15 o f f - s i t e d isposal of d r i l l i n g waste. I t h i n k i t ' s 

16 very on p o i n t t o the issue before the Commission 

17 today, and i t shows a very concrete example of a 

18 consequence. This has already happened. Other 

19 people i n the southeast are also applying f o r 

20 exceptions t o the P i t Rule, i n p a r t i c u l a r the idea 

21 of o f f - s i t e d isposal l o c a t i o n . I t h i n k i t ' s very 

22 analogous t o what i s before the Commission today. 

23 That i s , the generation of --

24 CHAIRMAN FESMIRE: Mr. Von Gonten, you 

25 t e s t i f i e d t h i s i s p a r t of a request f o r an exception 
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1 under the P i t Rule; i s t h a t c o r r e c t ? 

2 THE WITNESS: Correct. 

3 CHAIRMAN FESMIRE: How i s t h a t r e l e v a n t t o 

4 the question before the Commission concerning the 

5 d e f i n i t i o n of o n - s i t e / o f f - s i t e ? 

6 THE WITNESS: I n t h i s p a r t i c u l a r case, the 

7 a p p l i c a n t , Read & Stevens, recognized t h a t i t was an 

8 exception request. My testimony was t h a t the 

9 D i v i s i o n has determined t h a t what they are 

10 proposing, although they have not followed through 

11 w i t h i t a d m i n i s t r a t i v e l y , i s , i n f a c t , an exception 

12 request. 

13 CHAIRMAN FESMIRE: So t h i s exception 

14 request hasn't gone t o completion? Hasn't been 

15 r u l e d on by the D i v i s i o n , has i t ? 

16 THE WITNESS: The i n i t i a l a p p l i c a t i o n was 

17 denied because i t was incomplete. This was included 

18 i n i t s a p p l i c a t i o n , the Read & Stevens' a p p l i c a t i o n 

19 f o r an exception t o the P i t Rule. 

20 CHAIRMAN FESMIRE: Ms. Munds-Dry, I do see 

21 a relevance t o the case, so I w i l l admit t h i s 

22 e x h i b i t , E x h i b i t 23 over your o b j e c t i o n . The 

23 o b j e c t i o n w i l l be noted. 

24 MS. MUNDS-DRY: For the record, our 

25 o b j e c t i o n continues. 
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1 CHAIRMAN FESMIRE: Okay. 

2 (Note: OCD E x h i b i t 23 admitted.) 

3 MR. SWAZO: No f u r t h e r questions. 

4 CHAIRMAN FESMIRE: At t h i s time why don't 

5 we take an hour f o r lunch and reconvene at 1:25. 

6 (Note: The hearing stood i n recess at 

7 12 : 25 t o 1:30.) 

8 CHAIRMAN FESMIRE: At t h i s time we w i l l go 

9 back on the record i n Case No. 14521. The record 

10 should r e f l e c t t h a t i t i s about 1:30 on Friday, J u l y 

11 3 0th. We were at the p o i n t where Mr. Swazo was 

12 about t o begin h i s cross-examination of Mr. Von 

13 Gonten. Mr. Swazo? 

14 MR. SWAZO: I am passing the witness. 

15 CHAIRMAN FESMIRE: Ms. Munds-Dry was going 

16 t o begin her cross-examination of the witness. 

17 CROSS-EXAMINATION 

18 BY MS. MUNDS-DRY 

19 Q. Mr. Von Gonten, I'm going t o t r y , i n an 

20 organized f a s h i o n i f I can, go through your 

21 p r e s e n t a t i o n today. Do you have your p r e s e n t a t i o n 

22 i n f r o n t of you? 

23 A. Yes, I do. 

24 Q. The page - - the t h i r d page e n t i t l e d 

25 c losed - loop systems, cou ld you t u r n t o t h a t f o r me, 
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2 A. I t has some b u l l e t s and below an image of 

3 the closed-loop system? 

4 Q. Yes, s i r . ! 

5 A. Okay. 

6 Q. The l a s t b u l l e t s t a t es t h a t the P i t Rule 

7 does not address h a u l - o f f bins, and you explained, I 

8 be l i e v e , f o r the Commission how t h a t evolved. Does 

9 the D i v i s i o n a l l o w s o l i d s and l i q u i d s t o be disposed 

10 of i n h a u l - o f f bins? 

11 A. Well, I don't t h i n k they would be disposed 

12 of i n h a u l - o f f bins e i t h e r way. But I t h i n k --

13 Q. I apologize. That was a bad question. 

14 A. I t h i n k the --

15 CHAIRMAN FESMIRE: Why don't you l e t her 

16 rephrase the question. 

17 Q. I'm s o r r y , I asked i t p o o r l y . Does the 

18 D i v i s i o n a l l o w s o l i d s and l i q u i d s t o be stored i n 

19 h a u l - o f f bins? 

20 A. My understanding i s they do not. I t ' s f o r 

21 the management of d r i l l c u t t i n g s . A h a u l - o f f b i n , I 

22 would continue, can be i n many c o n f i g u r a t i o n s , and 

23 the d e f i n i t i o n of a closed-loop system i s i t ' s 

24 merely a s t e e l tank. So I don't t h i n k i t ' s usual 

25 and customary t o handle the c u t t i n g s i n a 
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closed-loop system. I t h i n k t h a t the c u t t i n g s are 

2 discharged over the s h e l l shaker and the other 

3 s o l i d s such as -- t h a t which i s managed by d e s i l t e r s 

4 and so on would also be discharged i n t o a h a u l - o f f 

5 b i n or discharged t o an area where i t ' s staged and 

6 from there t o a d r y i n g pad. 

7 Q. Okay. But i f I understood you c o r r e c t l y , 

8 they could c o n t a i n s o l i d s , which would be the d r i l l 

9 c u t t i n g s ? 

10 A. Right. These c u t t i n g s would not be --

11 they would be s t i l l moist. 

12 Q. Okay. F a i r enough. But the r u l e does not 

13 address how you handle h a u l - o f f bins i n t h i s 

14 process, closed-loop systems; i s n ' t t h a t correct? 

15 A. I t does not s p e c i f y the use of h a u l - o f f 

16 bins at a l l . 

17 Q. So you would agree w i t h me t h a t i t doesn't 

18 s p e c i f y where h a u l - o f f bins have t o be located? 

19 A. No, i t doesn't. 

20 Q. I b e l i e v e you s a i d i t was your testimony 

21 t h a t the D i v i s i o n has allowed f o r h a u l - o f f bins 

22 because i t ' s more p r o t e c t i v e of the environment? 

23 A. Correct. 

24 Q. I b e l i e v e you also s a i d i t was an 

25 i n n o v a t i v e approach, i s t h a t c o r r e c t ? 
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1 A. What I was t r y i n g t o p o i n t out i s i t ' s 

2 something t h a t came up r i g h t a f t e r rule-making where 

3 people s t a r t e d using i t and i t was not considered by 

4 the P i t Rule, but i f i t had been brought before the 

5 D i v i s i o n d u r i n g task f o r c e or I'm sure before the 

6 Commission d u r i n g the rule-making, they would have 

7 g e n e r a l l y addressed i t . 

8 Q. I s i t f a i r t o say t h a t you can't 

9 a n t i c i p a t e every s i t u a t i o n t h a t might come up? 

10 A. That i s c e r t a i n l y t r u e . 

11 Q. Would you agree t h a t Williams' proposal 

12 today i s more p r o t e c t i v e of the environment? 

13 A. No. 

14 Q. Would you agree t h a t i t s proposal 

15 decreases t r u c k t r a f f i c ? 

16 A. I have not s t u d i e d t h e i r proposal of t r u c k 

17 t r a f f i c , and I don't know t h a t I would agree w i t h 

18 t h a t since they have not -- they had an o p p o r t u n i t y 

19 t o d r i l l and complete the S a l t Water Disposal No. 2 

2 0 and i n the i n t e r i m they have been h a u l i n g produced 

21 water when they d i d n ' t n e c e s s a r i l y need t o . And I 

22 don't t h i n k I n e c e s s a r i l y heard a c t u a l l y a 

23 c a l c u l a t i o n on how much t r a f f i c had been on the road 

24 as a r e s u l t of the business d e c i s i o n of Williams t o 

25 pursue the course i t has over the past few months. 
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1 Rather than j u s t d e ciding t o do a d i g and 

2 haul f o r the Sa l t Water Disposal No. 2, t r u c k those : 

3 wastes away, they t e s t i f i e d how much t h a t was, how j 

4 much i t would cost, but they haven't t o l d us how 

5 much they are paying f o r haulage -- or I don't I 

6 remember hearing the testimony on how much they are 

7 actually paying to haul the produced water \ 

8 c u r r e n t l y , which they wouldn't n e c e s s a r i l y have t o 

9 do i f they had put the SWD No. 2 o n l i n e . 

10 Q. I f I understand what you are saying, you I 

11 understood Williams t o be saying t h a t they are i 

12 having t o haul water by t r u c k now because they do 

13 not have a d d i t i o n a l d i s p o s a l systems i n place? 

14 A. That's my understanding. 

15 Q. Do you understand t h a t the d i f f e r e n c e , I j 

16 t h i n k , i n what Williams was proposing i s t h a t the 

17 t r u c k t r a f f i c would be f o r the disposal of waste and j 

18 not water? j 

19 A. Produced water i s a waste. 

2 0 Q. Okay. F a i r enough. Do you disagree w i t h ! 

21 Williams t h a t i t s proposal would decrease the 

22 surface f o o t p r i n t on the u n i t ? 

23 A. I f they d i d n ' t -- they are not 

24 proposing -- which u n i t are you t a l k i n g about? 

25 Q. The Rosa U n i t . I'm s o r r y . 
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1 A. The whole u n i t , the 54,000 acres? Or are 

2 you t a l k i n g s p e c i f i c a l l y about SWD No. 2? 

3 Q. Let's s t a r t w i t h the Rosa U n i t . 

4 A. Could you rephrase your question? 

5 Q. Yes. I f I remember i t . Do you disagree 

6 w i t h Williams t h a t i t would decrease the surface 

7 f o o t p r i n t w i t h i t s proposal on the Rosa Unit? 

8 A. I don't know whether I agree w i t h i t or 

9 not. I would have t o look s p e c i f i c a l l y at the 

10 proposal again. I d i d n ' t pay a t t e n t i o n t o t h a t 

11 argument. 

12 Q. Let me ask you t h i s : I f Williams i s 

13 allowed t o proceed w i t h what i t ' s proposed here 

14 today, wouldn't t h a t decrease the number of trucks 

15 t h a t are r e q u i r e d t o be used t o haul waste o f f of 

16 the u n i t ? 

17 A. Again, going back t o , I t h i n k , r i g h t now 

18 they are using t r u c k s t h a t they wouldn't have t o i f 

19 they were using the Sa l t Water Disposal No. 2. I f 

2 0 they had d r i l l e d a t the e a r l i e s t window of 

21 o p p o r t u n i t y back i n A p r i l , I don't know what the 

22 c a l c u l a t i o n would be f o r t h a t , so I don't know 

23 whether t o accept t h a t or not. 

24 Q. So i f I understand what you are saying, 

25 you are comparing the t r u c k s t h a t would be used --
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1 the t r u c k s having t o be used, assuming t h a t there i s 

2 tr u c k s t h a t are having t o be used t o haul produced 

3 water, w i t h the tr u c k s t h a t would have t o be used t o 

4 haul the waste o f f of the u n i t ? 

5 A. Right. I understand t h i s i s a large u n i t . 

6 There are a la r g e number of w e l l s . We are t a l k i n g 

7 about the closure of one w e l l , and I don't know what 

8 the math would be on how many t r u c k s would be used 

9 t o haul the 35,000 b a r r e l s t h a t they i n d i c a t e would 

10 be the p i t volume. They would have t o haul the 

11 water used -- f l u i d s f o r d r i l l i n g , so I don't know 

12 i f they included t h a t i n t h e i r c a l c u l a t i o n or i f 

13 they were j u s t t a l k i n g about -- I b e l i e v e i t was 

14 1200 cubic yards of c u t t i n g s . 

15 Q. Do you disagree t h a t there would be a 

16 s u b s t a n t i a l decrease between having t o haul the 

17 waste -- between the SWD No. 2 and the 634B compared 

18 t o h a u l i n g i t t o Envirotech? 

19 A. I t ' s a longer distance t o Envirotech, 

20 c e r t a i n l y . 

21 Q. I'm not sure t h a t answers my question. Do 

22 you disagree t h a t i t would be less t r u c k t r a f f i c ? 

23 A. I t would be less t r u c k t r a f f i c i f they 

24 were allowed t o dispose of i t under 634B than i f 

25 they were t o d i g and haul i t t o Envirotech, f o r 
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1 example. 

2 Q. Just t o c l a r i f y , you understand t h a t 

3 Williams' proposal i s not t o d i g and haul but t o use 

4 a closed-loop system and then haul t o Envirotech i f 

5 the a p p l i c a t i o n i s not granted? 

6 A. Yes, I b e l i e v e t h a t ' s one of the 

7 contingent a p p l i c a t i o n s , t h a t they would do a d i g 

8 and haul i n the closed-loop system of SWD 2 and take 

9 i t t o Envirotech. 

10 Q. I'm not sure, d i g and haul. I s there any 

11 d i g g i n g i n v o l v e d i n the closed-loop system? 

12 A. You are c o r r e c t . I t would be waste 

13 removal using the terms of 17.13. I t would be waste 

14 removal. They are not a c t u a l l y having t o remove 

15 anything from the p i t . They are not -- I don't know 

16 i f they are having t o s t a b i l i z e before they take i t 

17 t o the disposal s i t e or not. 

18 Q. But are you aware of any proposal t h a t 

19 Williams has ever presented t o the D i v i s i o n t h a t 

20 they are requesting t o use a p i t or t o d i g anything, 

21 any of the waste, use a d r y i n g pad, f o r example? 

22 A. Their closed-loop system does not propose 

23 the use of a d r y i n g pad. They are proposing the use 

24 of a temporary p i t used f o r d i s p o s a l , which i s also 

25 a p i t being used or has r e c e n t l y been used f o r the 
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1 d r i l l i n g of SW 634B. 

2 Q. Mr. Von Gonten, i f you could t u r n t o the 

3 next page behind Closed-loop Systems. I t ' s e n t i t l e d 

4 Hybrid Systems. 

5 A. Yes. 

6 Q. I s n ' t Williams' proposal a h y b r i d system? 

7 A. I would consider i t t o be. I n the sense 

8 t h a t i t i s not -- does not conform e x a c t l y or 

9 p r e c i s e l y w i t h the language of the closed-loop 

10 system p r o v i s i o n s , which presume, I would say, t h a t 

11 there's a use of a d r y i n g pad. 

12 Q. I see. You also mentioned d u r i n g your 

13 testimony, and i t ' s addressed here on t h i s b u l l e t 

14 p o i n t , t h a t even though h a u l - o f f bins weren't 

15 addressed i n the r u l e , you or somebody at the 

16 D i v i s i o n decided t o include them as an o p t i o n on the 

17 C 144. 

18 A. That's c o r r e c t . 

19 Q. Why put them on the C 144 i f not allowed 

2 0 under the rule? 

21 A. They were put on there because of a matter 

22 of p r a c t i c a l i t y . The r u l e does not address or use 

23 the term h a u l - o f f b i n s , but we q u i c k l y learned that, 

24 our v i s i o n of a closed-loop system wedded t o a 

25 d r y i n g pad was not a c t u a l l y what was being used by 
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1 the i n d u s t r y . 

2 Q. And I b e l i e v e you s a i d t h a t --

3 A. I f I may continue. 

4 Q. I'm s o r r y . I thought you were f i n i s h e d . j 

5 Go ahead. 

6 A. I t h i n k i t was an attempt t o accommodate j 

7 what we saw on the ground t h a t we g e n e r a l l y 

8 supported. j 

9 Q. And I b e l i e v e you s a i d t h a t the r u l e 

10 doesn't p r o h i b i t i t , but i t doesn't mention i t . 

11 A. That's c o r r e c t . 

12 Q. I s n ' t t h a t the same f o r Williams' 

13 a p p l i c a t i o n today? 

14 A. No. My testimony was what they were 

15 proposing was p r o h i b i t e d by Part 36. 

16 Q. I s i t p r o h i b i t e d by Rule 17? 

17 A. I t would be an exception request under 

18 Rule 17. 

19 Q. What p a r t of Rule 17 would Williams be 

20 asking f o r an exception to? 

21 A. Their not meeting the two o p p o r t u n i t i e s 

22 f o r c l o s u r e . The two o p p o r t u n i t i e s are waste 

23 excavation and removal t o an OCD-approved f a c i l i t y , 

24 which they are not proposing, or o n - s i t e b u r i a l , j 

25 which they are not proposing. They are proposing 
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1 o f f - s i t e b u r i a l . 

2 Q. Would you agree t h a t Williams has a 

3 d i f f e r e n t i n t e r p r e t a t i o n of in-pl a c e b u r i a l from the 

4 Di v i s i o n ? 

5 A. Yes. I would continue my answer by saying 

6 i t ' s the business of a r e g u l a t o r y agency t o 

7 i n t e r p r e t i t s r e g u l a t i o n s . Williams d i d not contact 

8 us on the i n t e r p r e t a t i o n of the r e g u l a t i o n . I t went 

9 o f f on i t s own. We could have saved them a great 

10 deal of time and t r o u b l e . The courts -- i f t h i s was 

11 before the c o u r t s , the courts would defer t o the 

12 r e g u l a t o r y agency's i n t e r p r e t a t i o n of i t s 

13 r e g u l a t i o n . 

14 Q. Are you a lawyer, Mr. Von Gonten? 

15 A. No, I'm not. 

16 Q. Are you aware t h a t Williams d i d discuss 

17 t h i s a p p l i c a t i o n w i t h the D i s t r i c t O f f i c e before i t 

18 f i l e d i t s a p p l i c a t i o n ? 

19 A. Yes. 

2 0 Q. So when you said i t d i d n ' t discuss t h i s 

21 a p p l i c a t i o n w i t h the D i v i s i o n , you meant i t d i d n ' t 

22 discuss i t from you or someone from the 

23 Environmental Bureau? 

24 A. Right. They d i d n ' t come back and ask f o r 

25 our i n t e r p r e t a t i o n , f o r example, a f t e r the meeting 
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McQueen. 

2 Q. Speaking of the meeting w i t h Mr. McQueen, 

3 d i d he propose t o you what Williams i s t r y i n g t o do 

4 i n i t s a p p l i c a t i o n ? 

5 A. He explained what they were proposing t o 

6 do. 

7 Q. And I b e l i e v e you agreed t o disagree about 

8 the i n t e r p r e t a t i o n of on-site? 

9 A. Yes. 

10 Q. Could you please t u r n t o -- I'm sorry, 

11 these aren't numbered so I w i l l have t o t r y t o r e f e r 

12 you t o the next page. At the bottom, Mr. Von 

13 Gonten, of your p r e s e n t a t i o n , i t says 17.13 On-site 

14 Closure Methods. Do you see that? 

15 A. Yes . 

16 Q. The language f o r in-place b u r i a l , does i t 

17 i n d i c a t e t h a t there should be a p r o x i m i t y t o 

18 anything or closure of the p i t ? 

19 A. I t says i n the e x i s t i n g temporary p i t . 

20 Q. Does i t i n d i c a t e where t h a t p i t should be 

21 located? 

22 A. Where t h a t p i t i s i s co-located next t o 

23 the w e l l s i t e . 

24 Q. I understand t h a t ' s your i n t e r p r e t a t i o n . 

25 But does i t say i n the r u l e where the p i t should be 
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1 located? 

2 A. The l o c a t i o n of the p i t i s not s p e c i f i e d 

3 i n the r u l e . The p a r t i c u l a r l o c a t i o n of the p i t i s j 

4 something t h a t the operator informs the OCD of i t s j 

5 proposed l o c a t i o n on the C 144. Obviously, the 

6 s i t e - s p e c i f i c c o n d i t i o n s , side slope, gradient and 

7 roads and power l i n e s , d i c t a t e where the f i n a l * 

8 l o c a t i o n of a p i t would be, but i t w i l l always be 

9 very close. A d r i l l i n g and workover p i t i n which 

10 you have in-place b u r i a l i s going t o be i n close 

11 p r o x i m i t y t o the w e l l . 

12 Q. I t w i l l always be i n close p r o x i m i t y t o 

13 the well? 

14 A. As p r a c t i c a l l y as the operator can make 

15 i t , i s my experience. 

16 Q. But you would agree t h a t not every w e l l 

17 s i t e looks the same? 

18 A. A b s o l u t e l y not. Excuse me, I do agree 

19 w i t h t h a t statement. 

20 Q. Would you agree w i t h me t h a t depending on 

21 the w e l l s i t e the equipment might look d i f f e r e n t ? 

22 A. Yes. 

23 Q. Would you agree with me that sometimes \ 

24 t h e r e 1 s not enough of a surface l o c a t i o n f o r a l l of 

25 the equipment t o be l o c a t e d on the w e l l pad? 
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1 A. Yes. 

2 Q. Would you agree w i t h me t h a t when an 

3 operator seeks t o surface commingle, t h a t the tank 

4 b a t t e r y i s not lo c a t e d next t o the well? 

5 A. I'm sorry? 

6 Q. When an operator surface commingles t h a t 

7 the tank b a t t e r y i s not always located next t o the 

8 well? 

9 A. I haven't been i n v o l v e d very much w i t h 

10 production. 

11 Q. I f you could please t u r n t o the next page. 

12 I t h i n k t h i s i s e n t i t l e d o n - s i t e closure methods. 

13 The same t h i n g , maybe j u s t more of the s e c t i o n of 

14 the r u l e . I s t h a t c o r r e c t ? This i s j u s t more of 

15 the r u l e t h a t you have h i g h l i g h t e d here? 

16 A. I went and s p e c i f i c a l l y p u l l e d out 

17 d i v i s i o n s i n 17.13F t o t a l k about in-place and i n 

18 another s e c t i o n I t a l k about tren c h b u r i a l . Are we 

19 l o o k i n g at the F(2) in - p l a c e b u r i a l now? 

2 0 Q. Yes, s i r . Do you understand Williams' 

21 a p p l i c a t i o n t o be proposing t o use a d r y i n g pad? 

22 A. No. I understand t h a t i t i s proposing not 

23 t o use a d r y i n g pad. I t i s proposing t o use 

24 h a u l - o f f bins. 

25 Q. Let me ask you t h i s : When the OCD, the 
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1 D i v i s i o n , proposed the P i t Rule, d i d i t include 

2 in - p l a c e b u r i a l as an option? 

3 A. No. Excuse me, I should elaborate on 

4 t h a t . There was -- our proposal o r i g i n a l l y , and I 

5 b e l i e v e i f you look at the page before t h a t , i t 

6 s t a r t s o f f w i t h Paragraph 71 of the Commission's 

7 f i n d i n g i n i t s order. The D i v i s i o n ' s proposal f o r 

8 the P i t Rule g e n e r a l l y banned o n - s i t e b u r i a l of p i t 

9 wastes w i t h the exception by r u l e t h a t i f the 

10 distance was more than 100 miles away, then i t would 

11 be an allowance made f o r what we r e f e r r e d t o at t h a t 

12 time as deep trench b u r i a l . 

13 Q. Right. And as I t h i n k you i n d i c a t e d , t h i s 

14 Paragraph 71, which i s the p a r t of Order R 12 93 9, 

15 i n d i c a t e s t h a t the Commission adopted the o p t i o n of 

16 in-p l a c e b u r i a l ; i s t h a t c o r r e c t ? 

17 A. That i s c o r r e c t . 

18 Q. And d i d not adopt the 100-mile radius 

19 p r o v i s i o n i n the rule? 

2 0 A. That i s c o r r e c t . 

21 Q. The Commission d i d , however, adopt 

22 language -- and I don't remember i f i t was i d e n t i c a l 

23 or not since i t ' s been a w h i l e -- t o keep the 

24 language i n there f o r a closed-loop system w i t h a 

25 d r y i n g pad and also f o r deep tr e n c h b u r i a l ; i s t h a t 
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1 c o r r e c t ? 

2 A. I t s p e c i f i e s i n F(2) in-p l a c e b u r i a l , and 

3 i t s p e c i f i e s i n F(3), I b e l i e v e , the trench b u r i a l . 

4 Those are the two types of o n - s i t e closure methods 

5 t h a t the P i t Rule s p e c i f i e d . 

6 Q. Do you r e c a l l i f the Commission adopted 

7 
> 

the D i v i s i o n ' s proposed language? 

8 A. I don't. 

9 Q. I don't e i t h e r . 

10 A. I would speculate --

11 Q. I thought your memory might be b e t t e r than 

12 mine. 

13 A. Since we d i d n ' t a c t u a l l y have the proposal 

14 f o r the in - p l a c e b u r i a l , t h a t i t was c r a f t e d by the 

15 commission, the trench b u r i a l they may have borrowed 

16 from what we had proposed. 

17 Q. I n the next paragraph, which i s 17.13F, 

18 On-site Closure Methods, I b e l i e v e you s t a t e d t h a t 

19 you summarized the r u l e ; i s t h a t correct? 

20 A. Right. 

21 Q. And the l a s t sentence here says, " D r i l l i n g 

22 waste from two d i f f e r e n t closed-loop systems may not 

23 be comingled." 

24 A. That's c o r r e c t . 

25 Q. I s t h a t i n the rul e ? 
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1 A. Yes. Well, l e t me see i f I can f i n d i t . 

2 Q. Could you show me? Do you happen t o have 

3 a copy of the r u l e ? 

4 A. I do. I would p o i n t t o the next page 

5 which addresses o n - s i t e trench b u r i a l . I t says, 

7 f o r closure of each d r y i n g pad associated w i t h the 

8 closed-loop system or each temporary p i t . " I 

9 b e l i e v e t h a t makes i t very c l e a r t h a t there could be 

10 no commingling, and, i n f a c t , the order above t h a t 

11 i n Paragraph 217 s p e c i f i e s -- prevents the 

12 accumulation of m u l t i p l e d r y i n g pads from other 

13 l o c a t i o n s being b u r i e d o n - s i t e , i n e f f e c t c r e a t i n g a 

14 l a n d f i l l . 

15 Q. What about i n a s i t u a t i o n where you are 

16 not using a d r y i n g pad? 

17 A. Okay. 

18 Q. Could you commingle waste from d i f f e r e n t 

19 closed-loop systems i n a temporary p i t ? 

20 A. Are you using a -- l e t me ask a question 

21 t o make sure I understand your question. Are you 

22 r e f e r r i n g t o closed-loop system where they are using 

23 h a u l - o f f bins? 

24 Q. Does i t matter, i n your estimation? 

25 A. I am t r y i n g t o work w i t h you on what your 

6 The ope ra to r s h a l l use a separate o n - s i t e t r ench 
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1 issue i s . 

2 Q. Say we are using h a u l - o f f b i n s . 

3 A. And they wish t o dispose of the c u t t i n g s 

4 i n a managed or staged i n the h a u l - o f f b i n i n a 

5 temporary p i t ? 

6 Q. Yes. 

7 A. Right. 

8 Q. Could the operator commingle the waste 

9 under t h a t system? 

10 A. Without g e t t i n g an exception, I don't 

11 b e l i e v e so. An a l t e r n a t i v e . 

12 Q. Okay. 

13 A. And I b e l i e v e t h a t an example of t h a t i s 

14 the h o r i z o n t a l w e l l pads where there may be a number 

15 of w e l l s d r i l l e d b a s i c a l l y on the same l o c a t i o n . 

16 The d i v i s i o n has always encouraged t h a t w i l l be 

17 staged -- t h a t waste would be handled i n a s i n g l e 

18 p i t used f o r d i s p o s a l . 

19 Q. So are you t a l k i n g about there's a 

20 s i t u a t i o n where there's one m u l t i p l e w e l l bore but 

21 m u l t i p l e l a t e r a l s or were there t w i n n i n g wells? 

22 A. Both s i t u a t i o n s . I f you t w i n a w e l l and 

23 i t ' s b a s i c a l l y the same l o c a t i o n , I t h i n k we would 

24 be i n support of t h a t . I t h i n k the D i s t r i c t has 

25 approved t h a t . 
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How i s t h a t d i f f e r e n t from going from a 

2 closed- loop system t o a temporary p i t f o r m u l t i p l e 

3 wells? 

4 A. I'm not sure I understand i t . Are we 

5 t a l k i n g about d i s p o s a l purposes? Obviously i f you 

6 have a closed-loop system the use of the temporary 

7 p i t i s only f o r d i s p o s a l . 

8 Q. Okay. 

9 A. And you are t a l k i n g about a s i n g l e 

10 closed- loop system or two? 

11 Q. Let's say we have a closed-loop system f o r 

12 two d i f f e r e n t w e l l s and you want t o put t h a t waste 

13 i n one common p i t . 

14 A. No. That's not allowed. 

15 Q. I s t h a t i n the rule? 

16 A. Yes. 

17 Q- Where i s t h a t i n the rule? 

18 A. "Operator s h a l l use a separate o n - s i t e 

19 t r e n c h f o r closure of each d r y i n g pad associated 

20 w i t h a closed-loop or each temporary p i t , " i s what 

21 the language of i t says. I f you are using a 

22 h a u l - o f f b i n , we would assume t h a t a h a u l - o f f b i n i s 

23 f u n c t i o n a l l y equivalent t o , f o r the purposes of 

24 managing d r i l l c u t t i n g s i n the d r y i n g pad. 

25 Q. But the r u l e says d r y i n g pad. 
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A. I t does. 

2 Q. So you i n f e r t h a t you can replace h a u l - o f f 

3 b i n f o r d r y i n g pad? 

4 A. Yes. 

5 Q. I f you could please t u r n t o the next page. 

6 This r e f e r s t o Paragraph 217 of Order R 12939. 

7 

8 

A. What i s the paragraph number, please? 

Q. The top of the page i s Order R 1293 9. 

9 A. Yes. And the paragraph? 

10 Q. You h i g h l i g h t e d --

11 A. Which paragraph? 

12 Q. 217. 

13 A. I found i t . 

14 Q. Thank you. You h i g h l i g h t e d Surface 

15 Disturbance here, c o r r e c t ? 

16 A. Correct. 

17 Q. You also h i g h l i g h t e d M i n i L a n d f i l l ; i s 

18 t h a t c o r r e c t ? 

19 A. Correct. 

20 Q. I s use of a common p i t , which combines the 

21 waste of m u l t i p l e w e l l s , considered a mini l a n d f i l l ? 

22 A. I b e l i e v e the Commission considered i t t o 

23 be i n c r e a t i o n of a mi n i l a n d f i l l , yes. I b e l i e v e 

24 t h a t ' s what t h i s f i n d i n g i n Paragraph 217 i s given 

25 t o . 
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1 Q. What about i n the case where you are 

2 using -- when you have m u l t i p l e w e l l s on one w e l l 

3 pad and you are using a common p i t ? 

4 A. Yes. 

5 Q. That i s a mini l a n d f i l l ? 

6 A. No, i t ' s a d i s p o s a l p i t . 

7 Q. How do you d i f f e r e n t i a t e ? 

8 A. Well, the Commission saw a d i f f e r e n c e i n 

9 t h i s and they r e f e r r e d t o i t as a mini l a n d f i l l . I 

10 d i d n ' t , but I p o i n t e d i t out. A c t u a l l y , t h a t gets 

11 i n t o what i s s i m i l a r and what i s d i f f e r e n t between a 

12 p i t used f o r disposal and a p i t used as a l a n d f i l l . 

13 They are very s i m i l a r . I t ' s , you know, Part 17 and 

14 Part 3 6 are complementary rule-making. They both 

15 address the d i s p o s i t i o n of nondomestic wastes, but 

16 the P i t Rule was s p e c i f i c a l l y f o r d r i l l i n g 

17 operations whereas other w e l l waste i s managed i n a 

18 l a n d f i l l . But, of course, d r i l l i n g c u t t i n g s are 

19 f r e q u e n t l y disposed of i n l a n d f i l l s . So f o r your 

2 0 example of saying t h a t there are -- at a s i n g l e w e l l 

21 s i t e where there are m u l t i p l e h o r i z o n t a l w e l l s , you 

22 are forming a c e n t r a l i z e d d i s posal p i t at t h a t 

23 l o c a t i o n , i n e f f e c t . 

24 Q. Can you dispose of l i q u i d s i n a l a n d f i l l ? 

25 A. No. 
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You can dispose of l i q u i d i n a p i t ? 

2 A. No. 

3 Q. You cannot? 

4 A. You cannot. 

5 Q. Can you st o r e l i q u i d s i n a p i t ? 

6 A. Yes. 

7 Q. Can you s t o r e l i q u i d s i n a l a n d f i l l ? 

8 A. No. L a n d f i l l s are designed t o c o l l e c t 

9 leachate t h a t percolates through the waste m a t e r i a l 

10 before the f i n a l closure of a l a n d f i l l . I t i s an 

11 inherent p a r t of the design t h a t l i q u i d s must be 

12 managed. 

13 Q. Going back t o the example of m u l t i p l e 

14 w e l l s on a w e l l pad sharing a common p i t , does t h a t 

15 reduce surface disturbance? 

16 A. Yes. 

17 Q. Going down t o the bottom paragraph on t h a t 

18 same page , please, Mr. Von Gonten --

19 A. I must be on a d i f f e r e n t page. 

20 Q. I'm sor r y , we somehow l o s t each other. I 

21 am at the back of Page 5 or 6, depending on how you 

22 want t o c a l l i t . 

23 A. The page a c t u a l l y i s On-site Closure 

24 Methods, 1713F(3), On-site Trench B u r i a l ? 

25 Q. Thank you. Again, I j u s t want t o make 
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1 sure t h a t you understand t h a t Williams i s not 

2 proposing an o n - s i t e t r e n c h b u r i a l . 

3 A. Correct. 

4 Q- I guess what has me puzzled, i f the 

5 Commission included i n the r u l e the distance from a 

6 d r y i n g pad t o e i t h e r the closed-loop system or a 

7 trench b u r i a l t o a temporary p i t , why not -- why d i d 

8 they not include t h a t same language f o r a temporary 

9 p i t ? 

10 A. Well, a temporary p i t t h a t was used f o r 

11 d r i l l i n g , they are t a l k i n g about in- p l a c e b u r i a l . 

12 Perhaps I misunderstood your question. You are 

13 saying i t says associated w i t h the closed-loop 

14 system or f o r closure of a temporary p i t . I s t h a t 

15 where you are looking? 

16 Q. Right. 

17 A. This s e c t i o n does not use the phrase 100 

18 f e e t . 

19 Q. Well, I guess what I am saying i s I am 

20 l o o k i n g at your p r e s e n t a t i o n . You walked us through 

21 the language t h a t shows us t h a t the closed-loop 

22 system has t o be -- the d r y i n g pad has t o be w i t h i n 

23 100 f e e t of the closed-loop system, r i g h t ? 

24 A. Right. This p r o v i s i o n A does not s p e c i f y 

25 t h a t , but t h a t p r o v i s i o n i s s p e c i f i e d i n D. 
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1 Q. Then you gave us the language t h a t a 

2 tre n c h has t o be loc a t e d w i t h i n a c e r t a i n distance 

3 of the p i t . 

4 A. Right. D does s p e c i f y t h a t l o c a t e d w i t h i n 

5 100 f e e t of the d r y i n g pad ass o c i a t e d w i t h the 

6 closed-loop system or temporary p i t . 

7 Q. But i f we go back t o the in-pla c e b u r i a l 

8 p r o v i s i o n on the previous page, the Commission 

9 d i d n ' t use any language t h a t s p e c i f i e d the temporary 

10 p i t has t o be located w i t h i n some c e r t a i n distance 

11 of the w e l l s i t e , r i g h t ? 

12 A. No, i t does not s p e c i f y t h i s i s t o the 

13 w e l l s i t e . 

14 Q. Does i t s p e c i f y a distance t o anything but 

15 the d r y i n g pad? 

16 A. The s p e c i f i c language of the p i t r e f e r s t o 

17 w i t h i n 100 f e e t of the d r y i n g pad associated w i t h 

18 the closed-loop system. 

19 Q. Mr. Von Gonten, i f you could t u r n t o the 

20 next page. I'm sorry, a t the top i t says 17.13F, 

21 On-site Closure Methods, and i t ' s r e f e r r i n g t o F(3) 

22 o n - s i t e t r e n c h b u r i a l ? 

23 A. On D? Yes. 

24 Q. You re fe renced t h i s language and sa id by 

25 ex tens ion , t h i s would a l so apply t o h a u l - o f f b i n s , 
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1 correct? 

2 A. Yes. 

3 Q. That's your i n t e r p r e t a t i o n ? 

4 A. Yes. I f we allow h a u l - o f f bins and i f you 

5 are arguing t h a t we don't allow h a u l - o f f b i n s , t h a t 

6 would be a change i n the way the operators are 

7 a c t u a l l y o p e r a t i n g . We are t r y i n g t o accommodate 

8 them. We view h a u l - o f f bins as being f u n c t i o n a l l y 

9 equivalent t o d r y i n g pads. 

10 Q. I f you could t u r n a couple of pages back 

11 t o where you discuss Williams' proposal. 

12 A. Yes. 

13 Q. The language says some documents i n d i c a t e 

14 t h a t W illiams also plans t o commingle the waste. 

15 Which documents are you r e f e r r i n g to? 

16 A. I won't be able t o provide those t o you 

17 but Mr. Jones w i l l be addressing t h i s i n some 

18 d e t a i l . I b e l i e v e i t was a c t u a l l y -- we were only 

19 aware of t h i s p o s s i b i l i t y a f t e r reviewing -- I 

2 0 b e l i e v e i t was one of your responses t o a motion, 

21 and i t was an attachment t o t h a t i s where I remember 

22 i s the f i r s t time we understood from reading 

23 something t h a t there was a plan t o commingle. 

24 Q. So i s t h a t the question I should b e t t e r 

25 ask Mr. Jones? 
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1 A. Yes. 

2 Q. I n the next paragraph here i t says, "OCD 

3 was c l e a r l y informed t h a t i t s proposal would be a 

4 d e f i n i t e exception t o the P i t Rule and would also 

5 v i o l a t e the requirement t h a t Williams dispose of 

6 waste o f f - s i t e a t a permanent Part 36 f a c i l i t y . " 

7 Did you mean here t h a t Williams could not get an 

8 exception? 

9 A. We were t e l l i n g them t h a t t h i s p a r t i c u l a r 

10 exception f o r o f f - s i t e d i s p osal would be a v i o l a t i o n 

11 of Part 36, and yes, we were t e l l i n g them t h a t you 

12 could not get an exception t o t h i s . 

13 Q. So i f we went through the exercise of 

14 g e t t i n g an exception, you determined i t would not be 

15 granted; i s t h a t c o r r e c t ? 

16 A. I t would have been denied on t h a t basis 

17 alone. 

18 Q. I f you could t u r n t o the next page where 

19 you begin t o discuss exceptions. At the top i t 

20 r e f e r s t o 19.15.17.9? 

21 A. Yes. 

22 Q. Have any a p p l i c a t i o n s f o r exceptions been 

23 submitted t o the Environmental Bureau? 

24 A. Yes. 

25 Q. Have any exceptions been granted? 
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1 A. No. But I would p o i n t out t h a t there was 

2 a proposal by a consultant f o r m u l t i p l e c l i e n t s t o 

3 get an exception, and i t was the same issue w i t h 

4 those. One of those was processed t o the p o i n t of 

5 determining t h a t the a p p l i c a t i o n was 

6 a d m i n i s t r a t i v e l y incomplete and t h a t has since been 

7 resubmitted. I t was the second a p p l i c a t i o n which 

8 was withdrawn, i f I remember c o r r e c t l y . So we have 

9 one a p p l i c a t i o n pending and one a p p l i c a t i o n 

10 withdrawn f o r operations i n the southeast where the 

11 operators are requesting an exception. 

12 Q. How many a p p l i c a t i o n s have been submitted 

13 f o r an exception t o date? 

14 A. I b e l i e v e I j u s t t o l d you t h a t there was 

15 one t h a t was submitted, s t i l l being processed, and 

16 the second submitted, which was withdrawn. Two. 

17 Q. I'm so r r y , I thought you said t h a t you had 

18 m u l t i p l e a p p l i c a t i o n s but they had one issue. So I 

19 wanted t o make sure we are t a l k i n g about a l l of the 

2 0 exceptions t h a t have been --

21 A. Some of the i n f o r m a t i o n submitted on the 

22 cover sheet i n d i c a t e d t h a t they wanted us t o process 

23 t h i s as k i n d of a t e s t case so they could f o l l o w up 

24 w i t h other a p p l i c a t i o n s from other operators, i f I 

25 remember c o r r e c t l y . 
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Q. But there was j u s t one a p p l i c a t i o n t h a t 

2 was submitted? 

3 A. I remember one a p p l i c a t i o n d e f i n i t e l y , and 

4 the reason i t was incomplete i s because they d i d n ' t 

5 go through the process of beginning t h e i r exception 

6 request by f i l i n g the n o t i c e and so on and so f o r t h 

7 and having someone authorized t o submit the 

8 a p p l i c a t i o n i n the f i r s t place s i g n o f f on i t . 

9 Q. How long d i d those exception requests take 

10 t o process t o get them t o t h a t p o i n t of being 

11 a d m i n i s t r a t i v e l y complete? 

12 A. Several days, I t h i n k . Over a p e r i o d of 

13 several days. I don't t h i n k we worked on them e i g h t 

14 hours a day. 

15 Q. When was t h a t a p p l i c a t i o n submitted t o the 

16 Environmental Bureau? 

17 A. I t ' s been w i t h i n the past s i x or e i g h t 

18 weeks. 

19 Q. When you t o l d me how long i t took t o 

20 process, you were t a l k i n g about the time i t a c t u a l l y 

21 took once you were able t o look a t i t ? 

22 A. Right. 

23 Q. Would you agree w i t h me t h a t you have a 

24 heavy workload? 

25 A. I would. 
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Q. Would you agree w i t h me t h a t Mr. Jones 

2 also has a heavy workload? 

3 A. Yes, he does. 

4 Q. On the back of the page which i s e n t i t l e d 

5 19.15.17.15 Exceptions, the second b u l l e t r e f e r s t o 

6 a March 16th hearing a p p l i c a t i o n . I s t h a t the 

7 hearing a p p l i c a t i o n t h a t ' s before the Commission 

8 today? 

9 A. I don't b e l i e v e so. I t h i n k i t was an 

10 e a r l i e r a p p l i c a t i o n . March 16th i s f o r the previous 

11 a p p l i c a t i o n , which i s withdrawn, I b e l i e v e . That 

12 was case 14463. 

13 Q. And do you know i f t h a t hearing 

14 a p p l i c a t i o n was amended t o make i t c l e a r i t wasn't 

15 seeking an exception? 

16 A. That's my understanding. 

17 COMMISSIONER OLSON: Excuse me. I'm not 

18 sure where you are. 

19 MS. MUNDS-DRY: I'm so r r y , they are not 

20 numbered. The top of the page says 19.15.17.15 

21 Exceptions, and I am l o o k i n g a t the second b u l l e t 

22 which s t a r t s "Williams March 16, 2010 hearing." 

23 COMMISSIONER OLSON: I s the f i r s t 

24 b u l l e t --

25 THE WITNESS: Would i t be h e l p f u l f o r me 
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1 t o b r i n g i t back on the screen? 

2 CHAIRMAN FESMIRE: I don't t h i n k so. 

3 COMMISSIONER BAILEY: I am f o l l o w i n g . 

4 MS. MUNDS-DRY: I w i l l t r y t o c l e a r l y set 

5 i t out. 

6 Q. Let's t u r n t o the next page. The top of 

7 i t says Order R 12939. At the bottom i t ' s again 

8 r e f e r r i n g t o 19.15.17.15, Exceptions. 

9 A. Yes. 

10 Q. I t s t a t e s , "However, the Environmental 

11 Bureau would have r e j e c t e d any such exception 

12 request because i t would be i n v i o l a t i o n of Part 36, 

13 surface waste management f a c i l i t i e s r u l e . " Did I 

14 read t h a t c o r r e c t l y ? 

15 A. Yes. 

16 Q. I b e l i e v e we t a l k e d about t h a t before. 

17 When d i d the Environmental Bureau make the 

18 determination t h a t an exception request would not be 

19 granted and t h a t i t would be i n v i o l a t i o n of Part 

20 36? 

21 A. We a c t u a l l y made t h a t determination, I 

22 b e l i e v e , l a s t November or December when we f i r s t 

23 t a l k e d about t h i s w i t h the D i s t r i c t O f f i c e . They 

24 c a l l e d and had a question f o r us and they posed a 

25 h y p o t h e t i c a l . They d i d n ' t use the operator names or 
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l o c a t i o n s or anything, and we t o l d them o f f - s i t e 

2 disposal i s a Part 36. 

3 Q. And you b e l i e v e t h a t conversation took 

4 place l a s t November or December? 

5 A. Yes. With Brandon Powell. 

6 Q. So l e t me understand what happened there. 

7 Mr. Powell c a l l e d you? 

8 A. I b e l i e v e i t was me. I t might have been 

9 Brad, but I b e l i e v e we both sat i n on the 

10 conversation w i t h Mr. Powell. 

11 Q. And he explained t o you what was being 

12 proposed? 

13 A. I b e l i e v e i t went along the f o l l o w i n g . He 

14 said, "We have an operator who i s proposing t o 

15 e i t h e r commingle or dispose of d r i l l i n g waste from 

16 two separate l o c a t i o n s i n t o a s i n g l e p i t . " And at 

17 t h a t p o i n t , I t h i n k we made i t very c l e a r t h a t ' s 

18 o f f - s i t e d i s p o s a l . You are t a k i n g i t from one 

19 l o c a t i o n t o another l o c a t i o n . That's o f f - s i t e 

20 d i s p o s a l . 

21 CHAIRMAN FESMIRE: Ms. Munds-Dry, I have 

22 t o remind you we are running short of time. 

23 MS. MUNDS-DRY: I w i l l speed i t up. Thank 

24 you. 

25 Q. I f we could go t o f o u r pages, the back of 
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says On-site? 

2 A. What's on the top? 

3 Q. On-site. 

4 A. What's below that? 

5 Q. Order R 12939, r e f e r r i n g t o Paragraph 68. 

6 A. Yes, I am the r e . 

7 Q. Your b u l l e t says, "On-site means where the 

8 a c t i v i t y occurs," correct? 

9 A. Right. 

10 Q. I f we look at your f i r s t d e f i n i t i o n t h a t 

11 you provided us from American Heritage D i c t i o n a r y , 

12 couldn't the a c t i v i t y j u s t as e a s i l y be at the p i t ? 

13 A. I f we are t a l k i n g about o n - s i t e closure, 

14 we are t a l k i n g about closure of d r i l l i n g wastes 

15 associated w i t h the w e l l , associated w i t h the 

16 a c t i v i t y t o be d r i l l i n g . 

17 Q. I f you are t a l k i n g about closure of the 

18 p i t , couldn't the a c t i v i t y be the a c t i v i t y of the 

19 closure of the p i t ? 

20 A. I don't t h i n k so. I t h i n k what you would 

21 have t o argue i s the P i t Rule i s designed t o chase 

22 p i t s t h a t are roaming around the s t a t e of New Mexico 

23 and have t o be closed. The p i t s are associated w i t h 

24 d r i l l i n g or workover a c t i v i t y i n the case of 

25 temporary p i t s , and f i n a l l y , i n disposal f o r a l l the 
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1 various ways t h a t one can d r i l l a w e l l . 

2 Q. The next d e f i n i t i o n defines o n - s i t e as 

3 accomplished or located at the s i t e of a p a r t i c u l a r 

4 a c t i v i t y or concern. That's from Random House 

5 Webster's D i c t i o n a r y ; i s t h a t correct? 

6 A. That's c o r r e c t . 

7 Q. Couldn't you j u s t as e a s i l y have 

8 accomplished closure of a p i t ? 

9 A. On-site again, f o r the same reason I j u s t 

10 elaborated, i s de a l i n g w i t h a p i t , associated w i t h 

11 the d r i l l i n g or workover of a w e l l . The w e l l i s the 

12 reason, and the c u t t i n g s t h a t are generated from 

13 advancing t h a t w e l l i s the waste t h a t i s being 

14 handled and disposed of i n an o n - s i t e closure. 

15 Q. Over the next several pages you 

16 h i g h l i g h t e d f o r us several examples of where o n - s i t e 

17 i s used i n the OCD r u l e s ; i s t h a t correct? 

18 A. Yes. 

19 Q. Doesn't o n - s i t e depend on what i t ' s 

2 0 modifying i n these examples? 

21 A. I t h i n k the concept i s the same. On-site 

22 as a d e f i n i t i o n i n the d i c t i o n a r i e s -- i t may not 

23 have been defined i n the P i t Rule. I don't t h i n k i t 

24 was necessary t o do so because of context, but also 

25 the Commission d i d , i n Paragraph 68 on the previous 
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2 t h a t i s generated from the d r i l l i n g or workover of 

3 the w e l l i s b u r i e d on or near the w e l l pad. 

4 Q. But they d i d n ' t include t h a t language i n 

5 the r u l e , r i g h t ? 

6 A. No, they d i d not include t h a t language i n 

7 the r u l e . However, the order implemented the r u l e . 

8 Q. But i n these examples you have given us, 

9 we have o n - s i t e equipment, o n - s i t e components, 

10 o n - s i t e t r e n c h , o n - s i t e closure, o n - s i t e b u r i a l . So 

11 wouldn't the d e f i n i t i o n of o n - s i t e depend on what 

12 i t ' s modifying? 

13 A. You have asked t h a t question before, and i 

14 would say I t h i n k t h a t o n - s i t e has a p a r t i c u l a r 

15 meaning and i t may or may not be modifying 

16 something. I n t h i s p a r t i c u l a r case, o n - s i t e i s 

17 s p e c i f y i n g the components t h a t are there, f o r 

18 example. Not the o f f - s i t e components. 

19 Q. But i t ' s modifying o n - s i t e components. 

20 I t ' s modifying components, r i g h t ? 

21 A. Yes. 

22 Q. I f we could go -- we are making progress, 

23 Mr. Chairman. We are going past o n - s i t e and then 

24 three pages where you have f r e q u e n t l y asked 

25 questions. 
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1 A. Yes . 

2 MS. MUNDS-DRY: May I approach, 

3 Mr. Chairman? 

4 CHAIRMAN FESMIRE: You may, ma'am. 

5 Q. I put before you the f u l l set of 

6 f r e q u e n t l y asked questions. F i r s t of a l l , could you 

7 read f o r me the f i r s t page, the d i s c l a i m e r language. 

8 On the very f i r s t , the cover page. 

10 answers may change w i t h ongoing i n p u t from operators 

11 and OCD s t a f f . The answers given should not be 

12 construed t o be the language i n Part 17 or OCD 

13 p o l i c y . Please watch f o r updates and always please 

14 contact OCD f o r c l a r i f i c a t i o n s . " 

15 Q. This s t a t e s on here i t was updated and 

16 r e v i s e d as of October 31, 2008. Has there been any 

17 updates or r e v i s i o n s since t h a t time? 

18 A. Not t h a t I am aware o f . 

19 Q. I f you would please t u r n t o Page 4 of the 

20 f r e q u e n t l y asked questions. This f r e q u e n t l y asked 

21 question addresses the f i l i n g of deed n o t i c e s , I 

22 b e l i e v e ; i s t h a t correct? 

23 A. Yes. 

24 Q. And what i s the answer given f o r f i l i n g a 

25 deed notice? 

9 A. "This i s meant f o r guidance o n l y . These 
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1 A. The answer, although I d i d n ' t j u s t i f y the 

2 deed n o t i c e s , "No. I f there i s no deed recorded 

3 w i t h the county c l e r k f o r p u b l i c or t r i b a l lands 

4 then you must send a n o t i c e of the on - s i t e closure 

5 t o the appropriate s t a t e or f e d e r a l or t r i b a l 

6 agency." 

7 Q. You signed the l e t t e r June 24th, d i d n ' t 

8 you, denying Williams' a p p l i c a t i o n ? 

9 A. Which e x h i b i t was that? 

10 Q. I t h i n k you have i t i n your e x h i b i t s . We 

11 can s t i c k w i t h yours i f t h a t ' s easier f o r you. 

12 E x h i b i t 6. 

13 A. Yes, I d i d . 

14 Q. And i n t h i s d e n i a l l e t t e r you c i t e d as a 

15 reason f o r the d e n i a l of Williams' a p p l i c a t i o n t h a t 

16 i t d i d n ' t i n c l u d e a deed notice? 

17 A. What page were you lo o k i n g a t , please? 

18 Q. Page 5. 

19 A. Yes. Which paragraph? 

20 Q. The second paragraph. 

21 A. Okay. 

22 Q. Which reads, "The operator s h a l l f i l e a 

23 deed n o t i c e i d e n t i f y i n g the exact l o c a t i o n of the 

24 o f f - s i t e b u r i a l w i t h the county c l e r k . " 

25 MR. SWAZO: Mr. Chairman, i f I may j u s t 
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1 lodge an o b j e c t i o n , Mr. Von Gonten i s t e s t i f y i n g 

2 about the o v e r a l l r e g u l a t o r y s t r u c t u r e . Mr. Jones 

3 i s going t o t e s t i f y about the d e n i a l l e t t e r and the 

4 review of the a p p l i c a t i o n s . 

5 CHAIRMAN FESMIRE: Mr. Von Gonten signed 

6 the d e n i a l l e t t e r , d i d n ' t he? 

7 MR. SWAZO: Yes, he d i d . 

8 CHAIRMAN FESMIRE: I t h i n k he ought t o be 

9 able t o answer the questions. I f he doesn't know, 

10 he can always say t h a t and defer t o Mr. Jones. 

11 Q. I f you don't know, Mr. Von Gonten, please 

12 l e t me know i f I need t o ask the question of 

13 Mr. Jones. Doesn't t h i s f r e q u e n t l y asked question 

14 address whether a deed needs t o be recorded? 

15 A. I t does. I b e l i e v e our language here and 

16 our i n t e n t was Williams f a i l e d t o address t h i s 

17 p r o v i s i o n w i t h i n i t s permanent a p p l i c a t i o n . I f 

18 Williams was unable t o do t h a t , i t needed t o note 

19 t h a t i n i t s a p p l i c a t i o n . 

2 0 Q. Okay. So Williams should have included 

21 language t h a t s a i d there's no deed on f e d e r a l lands? 

22 I s t h a t correct? 

23 A. Yes. 

24 Q. I f you cou ld please t u r n t o Page 12 o f the 

25 f r e q u e n t l y asked ques t ions . Frequent ly Asked 
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1 Question 17 says, " I s an operator i s allowed t o put 

2 a new p i t on top of an o l d closed p i t ? " What i s the 

3 answer? 

4 A. The answer i s , "Yes. The new p i t i s 

5 covered by Part 17 and must s a t i s f y a l l the 

6 requirements, i n c l u d i n g the release c o n f i r m a t i o n 

7 sampling c r i t e r i a . " 

8 Q. So the d i v i s i o n does a l l o w a new p i t on 

9 top of the o l d p i t ? 

10 A. The o l d closed p i t we are t a l k i n g about 

11 here was probably a s i t e t h a t had been used and 

12 closed under the e x i s t i n g Rule 50 or the lack of a 

13 P i t Rule p r i o r t o the implementation of Rule 50. 

14 Q. I t doesn't s p e c i f y t h a t , though, i n the 

15 f r e q u e n t l y asked questions, does i t ? What k i n d of 

16 r u l e p i t we are t a l k i n g about? 

17 A. We get a l o t of i n t e r e s t from operators 

18 about h i s t o r i c a l legacy p i t s , and t h i s was 

19 addressing t h a t . They r e f e r t o i t as an o l d closed 

20 p i t but they might have r e f e r r e d t o i t as a legacy 

21 p i t . Perhaps these questions were a c t u a l l y d i r e c t 

22 c i t a t i o n s from questions t h a t were e i t h e r posed at a 

23 t r a i n i n g session or were submitted. j 

24 Q. I see. I f you could t u r n t o Page 16. 

25 Frequently Asked Question 28 asks, " I f one p i t i s 
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1 used f o r two or more w e l l s i t e s , w i l l the operator i 
2 s t i l l have t o f i l e a closure of time frames?" What 

3 i s the answer? 

4 A. "Yes. I f the time from when the f i r s t r i g 

5 released and the second w e l l i s spudded exceeds the 

6 time frame, then the operator w i l l have t o close the 

7 p i t . However, i f the operator spuds the second w e l l j 

8 before the time p e r i o d i s exceeded, then i t would 

9 not have t o close the p i t u n t i l a f t e r the r i g i s 

10 released from the second w e l l . " 

11 Q. So t h i s question contemplates t h a t one p i t 

12 can be used f o r two or more w e l l s i t e s ; i s t h a t 

13 c o r r e c t ? 

14 A. The question i s , "What i f one p i t i s used 

15 f o r two or more w e l l s i t e s . Would the operator 

16 s t i l l have t o f o l l o w the closure time frame?" I 

17 have already read the answer. I am k i n d of confused 

18 by the question and the answer. 

19 Q. F a i r enough. I b e l i e v e t h i s i s going back 

20 t o your p r e s e n t a t i o n of Frequently Asked Question 40 

21 t h a t you included i n your PowerPoint here. I t 

22 i n d i c a t e s , as I t h i n k you s t a t e d , t h a t you can have 

23 one tr e n c h per d r y i n g pad or temporary p i t , correct? 

24 A. That's what Q 40 s t a t e s . 

25 Q. Also states t h a t operators cannot bury 
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1 contents from one w e l l i n an o f f - s i t e t r e n c h b u r i a l , 

2 correc t ? 

3 A. That's c o r r e c t . 

4 Q. How i s i t d i f f e r e n t than commingling of 

5 one p i t from one w e l l -- commingling and sharing a 

6 common p i t from m u l t i p l e w e l l s on one w e l l s i t e ? 

7 A. The d i f f e r e n c e i s , as I sai d , the d r i l l i n g 

8 of a w e l l . D r i l l i n g of m u l t i p l e w e l l s from a s i n g l e 

9 w e l l pad i s e s s e n t i a l l y a completion oper a t i o n . 

10 There's p r o x i m i t y there. The w e l l s are being 

11 d r i l l e d from the s i n g l e w e l l pad. They are being 

12 d r i l l e d h o r i z o n t a l l y or d i r e c t i o n a l l y . We have 

13 found t h a t t h a t i s something where the people are 

14 not t r y i n g t o circumvent the P i t Rule, so i t makes 

15 since t o go ahead and manage the d r i l l i n g waste t h a t 

16 i s generated from the d r i l l i n g of those w e l l s t o a 

17 s i n g l e l o c a t i o n . 

18 I t h i n k , however, we have seen t h a t i f you 

19 are t a l k i n g 22 or 24 w e l l s , as has been mentioned by 

20 Williams' witnesses, I t h i n k you are going t o run 

21 out of room and s t i l l need the t e n acre f o o t 

22 c r i t e r i a , which I t h i n k i s around 77,000 b a r r e l s . 

23 Given t h a t the SWD No. 2, as i n d i c a t e d on the C 144, 

24 I b e l i e v e , a 35 000 p i t b a r r e l capacity. You could 

25 see t h a t you could run i n t o the upper l i m i t of what 
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1 the p i t i s from t a k i n g i t t o an extreme. 

2 Q. So at some p o i n t the r u l e l i m i t s how 

3 many -- how much waste can you put i n a p i t ? 

4 A. There i s t h a t p r o v i s i o n t h a t the p i t can 

5 only be t e n acre f e e t . 

6 Q. So there's a c e r t a i n p r a c t i c a l element t o 

7 how many w e l l s r e a l i s t i c a l l y could take the 

8 waste from the d r i l l i n g of completion w e l l s --

9 A. Yes. You are going t o have a room 

10 problem, yes. 

11 Q. I f you could t u r n back t o your 

12 p r e s e n t a t i o n t o your consequences on the bottom of 

13 where we were on f r e q u e n t l y asked questions. You 

14 f i r s t s t a t e t h a t operators w i l l begin disposing of 

15 p i t contents at the nearest convenient l o c a t i o n . I s 

16 there anything about Williams' a p p l i c a t i o n t h a t i s 

17 asking the Commission t o forego the C 144 process i n 

18 any other proposals? 

19 A. Not t h a t I am aware o f . 

2 0 Q. Would operators s t i l l be r e q u i r e d t o go 

21 through the C 144 process even i f the a p p l i c a t i o n 

22 were granted? 

23 A. Yes. 

24 Q. Would an opera tor s t i l l be r e q u i r e d t o 

25 demonstrate i t complied w i t h the r u l e be fo re the C 
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1 144 was granted? 

2 A. Well, I would say t h a t disposing o f f - s i t e 

3 i s not i n compliance w i t h the r u l e , but i f t h a t was 

4 the determination of the Commission, you would have 

5 had t o look at t h a t . Perhaps you could r e s t a t e the 

6 question f o r me. 

7 Q. I f the Commission granted t h i s 

8 a p p l i c a t i o n , wouldn't the operator s t i l l have t o 

9 demonstrate t h a t i t complied w i t h every p r o v i s i o n of 

10 the P i t Rule? 

11 A. Yes, they would have t o or get an 

12 a l t e r n a t i v e under the exception process. 

13 Q. So they would s t i l l have t o meet the 

14 s i t i n g c r i t e r i a , f o r example? 

15 A. Yes. 

16 Q. And they s t i l l have t o meet a l l the 

17 closure l i m i t s , c h l o r i d e , e v e r y t h i n g else? 

18 A. Right. 

19 Q. On your second b u l l e t , you i n d i c a t e t h a t 

20 p i t waste can be disposed of at s i t e s which there i s 

21 no present d r i l l i n g or workover a c t i v i t i e s . Again, 

22 i f t h i s a p p l i c a t i o n were granted, operators would 

23 s t i l l have t o submit a C 144 and get i t approved, 

24 wouldn't they? 

25 A. Yes. j 
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1 Q. And Williams i s not seeking t o dispose at 

2 a s i t e t h a t contains no d r i l l i n g or workover 

3 a c t i v i t i e s , r i g h t ? 

4 A. Williams i s not, but I am addressing maybe 

5 the h y p o t h e t i c a l consequences of t h i s which, as 

6 Commissioner B a i l e y p o i n t e d out, have f a r - r e a c h i n g 

7 r a m i f i c a t i o n s . 

8 Q. You included E x h i b i t 23 and you s t a t e i n 

9 your p r e s e n t a t i o n here t h a t i t i n d i c a t e s the going 

10 r a t e would be $500 f o r disposal p i t s ? 

11 A. That i s the number t h a t Read & Stevens 

12 i n d i c a t e s they have already had an agreement w i t h 

13 f o r t h i s landowner t o take p i t contents from other 

14 l o c a t i o n s and dispose of on t h i s property. 

15 Q. You base the going r a t e on one l e t t e r ? 

16 A. Yes, t h a t ' s what we have now. 

17 Q. Did you perform any s o r t of market 

18 a n a l y s i s of what operators would pay t o dispose of? 

19 A. No. 

2 0 Q. You also s t a t e t h a t many small landowners 

21 would welcome the o p p o r t u n i t y t o operate, quote, 

22 m i n i l a n d f i l l s . Which small landowners would 

23 welcome t h a t opportunity? 
24 A. I t h i n k t h a t there was some discussion at 

25 some of the outreach and t r a i n i n g I attended where 
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1 people asked about t h a t and we e x p l i c i t l y t o l d them, 

2 "No, you are not going t o be able t o operate a 

3 l a n d f i l l w ithout a permit." So there are a l o t of 

4 people who may have some land which they are not 

5 able t o s u c c e s s f u l l y farm, and some of these people 

6 r i g h t now are operating land farms under a permit 

7 from us, but i t remains t o be seen i f they w i l l be 

8 able t o meet the closure standards. C e r t a i n l y I 

9 t h i n k some people would jump at the o p p o r t u n i t y f o r 

10 some steady income and they would, i n f a c t , operate 

11 m i n i l a n d f i l l s . 

12 Q. How many are we t a l k i n g about here? 

13 A. I would speculate, and speculation o n l y i s 

14 t h a t there may be dozens given t h a t we have dozens 

15 of land farm operators, many times small mom and pop 

16 operations. 

17 Q. Williams' a p p l i c a t i o n i s f o r disposal on 

18 f e d e r a l land, correct? 

19 A. That's c o r r e c t , although I understand by 

2 0 d i s c u s s i o n t h a t the u n i t included, I b e l i e v e , a 3 

21 percent fee. I wasn't c l e a r as t o whether i n t h e i r 

22 d i s c u s s i o n here t h a t those fee operators would be 

23 excluded or s t a t e land would be excluded. 

24 Q. I'm not sure I understand what you mean. 

25 Williams' proposal today i s f o r disposal on f e d e r a l 
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1 lands, c o r r e c t ? 

2 A. The immediate case before us, yes. 

3 Q. On the next page you s t a t e t h a t the 

4 p r o t e c t i o n s a f f o r d e d i n the P i t Rule i n Part 36 

5 would be lessened. I s Williams asking f o r any of 

6 the p r o t e c t i o n s t o be lessened i n the P i t Rule i n 

7 i t s a p p l i c a t i o n ? 

8 A. I t i s not, but t h a t could be a consequence 

9 of the Commission approving t h e i r a p p l i c a t i o n . 

10 Q. And how would the p r o t e c t i o n s a f f o r d e d by 

11 Part 36 be lessened i f Williams' a p p l i c a t i o n i s 

12 granted? 

13 A. Then o f f - s i t e d i s p o s a l , which i s r i g h t now 

14 covered s o l e l y by Part 36, would be l a r g e l y undone 

15 as w e l l as s i g n i f i c a n t p a r t s of Part 17. They 

16 would, i n f a c t , be able t o operate a de f a c t o 

17 l a n d f i l l , but there would be no necessity under Part 

18 17 t o provide n o t i c e . There would be no o p p o r t u n i t y 

19 f o r an i n t e r e s t e d person t o request a hearing. 

20 Q. You mentioned a de f a c t o l a n d f i l l , but I 

21 b e l i e v e you t o l d me before t h a t an operator cannot 

22 dispose of l i q u i d s i n a l a n d f i l l ; i s t h a t correct? 

23 A. That's c o r r e c t . Nor may they leave 

24 l i q u i d s a f t e r the p i t i s closed i n the p i t . 

25 Q. Right. And a l a n d f i l l i s considered 
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1 permanent, i s i t not? 

2 A. Yes. 

3 Q. A temporary p i t i s i f j u s t t h a t , 

4 temporary, correct? 

5 A. The o r i g i n a l d e f i n i t i o n of temporary p i t 

6 was t h a t -- and s t i l l i s -- t h a t the expectation i s 

7 i t would be used f o r less than s i x months and then 

8 be closed. I n f a c t , w i t h a disposal temporary p i t , 

9 i t i s i n p e r p e t u i t y . The p i t waste or the d r i l l i n g 

10 waste w i l l remain there f o r e v e r , so the temporary 

11 p i t i s a c t u a l l y permanent i n t h a t p a r t i c u l a r case, 

12 but a d r i l l i n g workover p i t do not have t o be 

13 permanent. 

14 Q. Sure. I understand t h a t . You s t a t e 

15 t h a t -- next b u l l e t i s operators could acquire land 

16 t o bury waste. Did Williams ask t o acquire any land 

17 t o bury waste? 

18 A. No. 

19 Q. You also s t a t e t h a t more road t r a f f i c 

2 0 would occur i f i t was cheaper t o haul waste f u r t h e r . 

21 You do understand t h a t Williams i s t r y i n g t o lessen 

22 i t s t r u c k t r a f f i c ? 

23 A. I understand i n the p a r t i c u l a r case before 

24 us. But one of the consequences would be t h a t 

2 5 people might be w i l l i n g t o d r i v e r i g h t by an 
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1 OCD-approved f a c i l i t y t o someone else who i s w i l l i n g 

2 t o take i t a t a lesse r fee. Or i f they own the 

3 pr o p e r t y t o go ahead and dispose of i t on t h e i r own 

4 property. 

5 Q. I understand market can sometimes r u l e i n 

6 these s o r t s of t h i n g s , but Williams -- and I am not 

7 sure I have heard you say t h a t you agree, but you 

8 don't have any evidence t o dispute t h a t they are 

9 t r y i n g t o lessen the t r u c k t r a f f i c w i t h t h e i r 

10 a p p l i c a t i o n . 

11 A. They have c e r t a i n l y addressed the f a c t 

12 t h a t h a u l i n g p i t contents from the SWD No. 2 t o 

13 Envirotech would i n v o l v e a c e r t a i n amount of t r u c k 

14 t r a f f i c . I'm not sure how much of t h a t would be on 

15 leased roads and how much of t h a t would be on a 

16 s t a t e highway. 

17 Q. Your f i n a l b u l l e t here says there would be 

18 more waste s i t e s . I f there's one p i t already and 

19 Williams i s proposing t o share t h a t p i t , how does 

20 t h a t create more waste s i t e s ? 

21 A. They are c r e a t i n g -- and could create 

22 under the discussion we have seen -- t h a t they would 

23 take i t t o another s i t e r a t h e r than t a k i n g i t t o a 

24 c e n t r a l i z e d or OCD-approved l a n d f i l l . 

25 Q. So t h a t doesn't create more waste s i t e s , 
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1 does i t ? 

2 A. I t h i n k i t could end up c r e a t i n g more 

3 waste s i t e s . Let's say t h a t the dec i d i n g c r i t e r i a , 

4 10 percent of Williams' l o c a t i o n s they are unable t o 

5 close in-place or trenc h b u r i a l f o r whatever reason. 

6 And r i g h t now they have t o take those 10 percent of 

7 t h e i r d r i l l i n g program t o an OCD-approved f a c i l i t y . 

8 I f you allow them t o take i t over t o another s i t e , I 

9 t h i n k you are c r e a t i n g more waste s i t e s . 

10 Q. I'm going t o t r y t o read t h i s question t o 

11 you. Mr. Von Gonten, do you understand t h a t NMOCD 

12 approval of a commercial l a n d f i l l does not r e l i e v e 

13 the waste generator of l i a b i l i t i e s f o r use of the 

14 l a n d f i l l ? 

15 A. I'm not sure about t h a t . 

16 Q. Me n e i t h e r . Let's switch t o a d i f f e r e n t 

17 t o p i c . A c t u a l l y , before we leave t h a t subject, you 

18 s t a t e d you are f a m i l i a r w i t h Rule 36? 

19 A. Yes. 

20 Q. Are you f a m i l i a r w i t h the d e f i n i t i o n f o r a 

21 c e n t r a l i z e d f a c i l i t y ? 

22 A. I got my rulebook here and I could pop i t 

23 out p r e t t y q u i c k l y . 

24 Q. What i s the d i f f e r e n c e between a 

25 c e n t r a l i z e d f a c i l i t y and a temporary p i t ? 
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1 A. A c e n t r a l i z e d f a c i l i t y handles waste from 

2 m u l t i p l e s i t e s , m u l t i p l e types of waste. 

3 Q. How i s t h a t d i f f e r e n t from a p i t ? 

4 A. Well, there's many o p e r a t i o n a l 

5 d i f f e r e n c e s , but the general concept i s t h a t you are 

6 handling o i l f i e l d waste. The temporary p i t or used 

7 f o r disposal i s handling only d r i l l i n g c u t t i n g s or 

8 other waste t h a t was p a r t of the d r i l l i n g f l u i d i n 

9 the d r i l l i n g program. 

10 Q. Could a s a l t water disposal w e l l be 

11 considered a c e n t r a l i z e d f a c i l i t y ? 

12 A. Yes. I t could be considered one. I t ' s 

13 authorized under Part 26. 

14 Q. Last t o p i c , Mr. Chairman, I promise. Did 

15 you contact the Thea Land Farmington O f f i c e on Ju l y 

16 9th regarding the l e t t e r of support t o Williams? 

17 A. I don't remember the date but I d i d 

18 contact Mr. Lovato a t l e a s t once. 

19 Q. Why d i d you c a l l him? 

20 A. We had j u s t discovered the l e t t e r from 

21 Mr. Lovato and Mr. Swazo had come across i t , and 

22 t h i s a c t u a l l y was i n c o n s i s t e n t w i t h what's happening 

23 w i t h BLM's p o l i c i e s and p r a c t i c e s i n the southeast. 

24 I and Mr. Daniel Sanchez, who i s my supervisor, 

25 c a l l e d Tony Brownhall i n Santa Fe w i t h BLM. I'm not 
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1 p a r t i c u l a r l y f a m i l i a r w i t h Mr. Brownhall but 

2 Mr. Sanchez and Mr. Brownhall meet, I b e l i e v e , once 

3 a month. 

4 We were concerned t o see BLM's p o s i t i o n . 

5 Even though i t was a petroleum engineer i n the l o c a l 

6 o f f i c e or the d i s t r i c t o f f i c e and not r e a l l y a s t a t e 

7 p o s i t i o n f o r BLM, we contacted him and he suggested 

8 we give a c a l l t o Mr. Lovato. We d i d . 

9 A f t e r t a l k i n g w i t h Mr. Lovato, we posed 

10 the question would he be a l l r i g h t w i t h 500 p i t s 

11 being disposed of on t h a t p a r t i c u l a r s e c t i o n of 

12 634B, and he said sure, he was f i n e w i t h t h a t . We 

13 had a l i t t l e heartburn w i t h t h a t , so we again c a l l e d 

14 Mr. Brownhall and he r e f e r r e d me t o the a c t i n g --

15 I'm not sure what h i s t i t l e i s f o r the Farmington 

16 o f f i c e , but the cu r r e n t Carlsbad d i s t r i c t manager or 

17 whatever he i s . He i s also -- Mr. S t o v a l l i s the 

18 a c t i n g Farmington d i s t r i c t manager. We expressed 

19 our concerns and sent him a copy of t h a t l e t t e r t h a t 

20 was sent -- I t h i n k i t was t h i s week -- Monday 

21 afternoon of t h i s week. 

22 Q. Did you ask the BLM t o withdraw t h e i r 

23 support? 

24 A. We suggested t h a t they do so. 

25 Q. And --
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A. A c t u a l l y , I would say we wanted t o know i f 

2 t h a t was the State's BLM's p o s i t i o n t h a t they were 

3 i n support of i t . I p o i n t e d out t o them t h a t BLM 

4 has been burned badly before by a l l o w i n g a l a n d f i l l j 

5 on f e d e r a l land. I t ' s now a superfund s i t e , Lea 

6 Acres L a n d f i l l . 

7 Q. Did the State withdraw i t s support? 

8 A. They sent a l e t t e r t o D i r e c t o r Fesmire 

9 which I have yet s t i l l not had an o p p o r t u n i t y t o j 

10 read, but I understand i t was entered as an e x h i b i t , 

11 but I am not f a m i l i a r w i t h the contents of t h a t 

12 l e t t e r . 

13 CHAIRMAN FESMIRE: Ms. Munds-Dry, t h i s i s 

14 where the telephone conversation I was t e l l i n g you 

15 about i n i t i a l l y came i n . A f t e r t h a t , they c a l l e d 

16 me. The BLM c a l l e d me. 

17 MS. MUNDS-DRY: Okay. I was mostly t r y i n g 

18 t o understand the h i s t o r y of t h a t . 

19 Q. One f i n a l question, I promise, Mr. Von 

20 Gonten. Why d i d the Environmental Bureau review 

21 Williams C 144 in s t e a d of the d i s t r i c t o f f i c e ? 

22 A. Which C 144? 

23 Q. The A p r i l 20th C 144? 

24 A. May I r e f e r t o my chronology and make sure 

25 I understand which i s which? 
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1 MR. SWAZO: Mr. chairman, t h i s question i s 

2 probably more appropriate t o Mr. Jones. He can 

3 answer t h a t question. 

4 CHAIRMAN FESMIRE: Mr. Von Gonten can 

5 inform the Commission of t h a t . 

6 A. The A p r i l 20th? 

7 Q. Yes, s i r . 

8 A. That was the one we f i r s t reviewed and 

9 f i r s t denied. That was -- as we were d i r e c t e d by 

10 D i r e c t o r Fesmire, we would review the a p p l i c a t i o n , 

11 and i f i t was denied then Williams would have a 

12 l e g a l basis f o r i t s a p p l i c a t i o n having received a 

13 d e n i a l and could apply f o r a hearing t o get the 

14 matter before the Commission de novo. 

15 Q. And t h i s i s d e l i c a t e since Mr. Fesmire i s 

16 here, but d i d Mr. Fesmire d i r e c t you, r a t h e r than 

17 the d i s t r i c t o f f i c e , t o review t h a t C 144? 

18 A. Yes. 

19 Q. The r u l e s d i r e c t the C 144s get reviewed 

20 by the d i s t r i c t o f f i c e , r i g h t ? 

21 A. That's c o r r e c t . 

22 Q. Nothing f u r t h e r . 

23 COMMISSIONER BAILEY: Williams E x h i b i t No. 

24 16 i n d i c a t e s t h a t there were f i v e or s i x d i f f e r e n t 

25 instances where the OCD approved the use of one p i t 
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1 j by several w e l l s t h a t were loc a t e d on the w e l l pad. 

2 THE WITNESS: Are you r e f e r r i n g t o 

3 Williams e x h i b i t ? 

4 COMMISSIONER BAILEY: Yes. 

5 THE WITNESS: I don't have a copy of t h a t 

6 Williams' e x h i b i t s . 

7 COMMISSIONER BAILEY: But you heard us 

8 discuss the precedent t h a t we set w i t h OCD approving 

9 m u l t i p l e w e l l s from one w e l l pad i n t o one s i n g l e 

10 p i t ? 

11 THE WITNESS: Yes. These were u s u a l l y 

12 h o r i z o n t a l l y d r i l l e d w e l l s from a s i n g l e pad. 

13 COMMISSIONER BAILEY: That was p a r t of my 

14 question. Under what circumstances was t h a t 

15 approval given? What were the f a c t o r s t h a t were 

16 taken i n t o account i n that? 

17 THE WITNESS: I don't know s p e c i f i c a l l y , 

18 Commissioner B a i l e y . I was not i n v o l v e d i n t h a t 

19 d e c i s i o n . I b e l i e v e t h a t was handled i n the 

20 d i s t r i c t . 

21 COMMISSIONER BAILEY: I f you are now 

22 reviewing C 144s, under what circumstances would you 

23 approve such a s i t u a t i o n ? What f a c t o r s would you 

24 take i n t o account? 

25 THE WITNESS: I t h i n k p r o x i m i t y i s one of 
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1 the t h i n g s I mentioned t o Ms. Munds-Dry. I f you are 

2 on e s s e n t i a l l y a s i n g l e l o c a t i o n and you are j u s t 

3 b a s i c a l l y moving your r i g t o d r i l l a program, a 

4 ser i e s of d i r e c t i o n a l w e l l s , then I t h i n k i t does 

5 make sense i n t h a t context t o commingle the waste 

6 i n t o a dis p o s a l p i t . 

7 COMMISSIONER BAILEY: I f they are 

8 d i r e c t i o n a l l y d r i l l e d w e l l s and the reach of each 

9 w e l l i s a mi l e , which i s not unreasonable these days 

10 because of t e c h n o l o g i c a l advances, we could be 

11 t a l k i n g about c u t t i n g s from formations t h a t are two 

12 miles separated l a t e r a l l y ; i s t h a t r i g h t ? 

13 THE WITNESS: I t could be. 

14 COMMISSIONER BAILEY: I f we are t a l k i n g 

15 about c u t t i n g s from formations t h a t are two miles 

16 apart from each other being allowed t o be comingled 

17 i n t o one p i t , what i s the d i f f e r e n c e of v e r t i c a l 

18 w e l l c u t t i n g s t h a t are tr a n s p o r t e d from one w e l l 

19 s i t e two miles away t o the other w e l l s i t e ? What 

20 harm i s there i n a l l o w i n g that? 

21 THE WITNESS: The harm, I would say, i s 

22 t h i s : Part 17 and Part 36 are complimentary 

23 rule-making. One deals w e l l a broader issue of o i l 

24 f i e l d waste and the other deals w i t h d r i l l c u t t i n g s 

25 p r i m a r i l y and the temporary p i t s t h a t we are t a l k i n g 
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1 about. 

2 The i n t e n t i s t o make sure t h a t people 

3 manage t h e i r waste a p p r o p r i a t e l y i n a l l cases, under 

4 both sets of r e g u l a t i o n s . The s i m i l a r i t y of the 

5 waste t h a t would be co-located i n a s i n g l e p i t from 

6 two d i f f e r e n t l o c a t i o n s or two d i f f e r e n t w e l l bores, 

7 t h a t i s where we would draw the l i n e , and i t i s the 

8 l i n e t h a t was drawn by the Commission. Again, we 

9 are t r y i n g t o make sure t h a t operators do not go 

10 down the road of some of these consequences t h a t I 

11 have p o i n t e d out a few of them. And t h i s i s where 

12 the l i n e i s drawn i n the P i t Rule and i n Part 36. 

13 COMMISSIONER BAILEY: OCD r u l e s up u n t i l 

14 very r e c e n t l y were predicated on the v e r t i c a l w e l l 

15 bores because the technology and the i n d u s t r y were 

16 not open t o d i r e c t i o n a l d r i l l s . So now t h a t the 

17 advances have been made where i t i s t e c h n o l o g i c a l l y 

18 advantageous and f i n a n c i a l l y advantageous, would you 

19 recommend the Commission review some of these r u l e s 

2 0 i n the very near f u t u r e f o r determination of 

21 a p p l i c a b i l i t y when we are now discussing 

22 d i r e c t i o n a l l y d r i l l e d w e l l s t h a t are being combined 

23 i n t o a s i n g l e p i t ? 

24 THE WITNESS: I would not recommend t o 

25 t h i s Commission t h a t they reopen the P i t Rule. 
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1 COMMISSIONER BAILEY: How about Rule 36? 

2 THE WITNESS: My answer would be the same. 

3 I would not recommend t h a t they reopen Part 36. 

4 Both of these r u l e s have only been i n place a 

5 r e l a t i v e l y short p e r i o d of time. The issue about 

6 the d i r e c t i o n a l w e l l s doesn't r e a l l y enter i n t o 

7 t h a t , i n my op i n i o n , the disposal p r a c t i c e s t h a t the 

8 i n d u s t r y would f o l l o w . Disposal i s what we are 

9 t a l k i n g about, and I take your p o i n t i s t h a t the 

10 waste t h a t i s generated from the d r i l l i n g of e i t h e r 

11 two v e r t i c a l w e l l s or two d i r e c t i o n a l l y d r i l l e d 

12 w e l l s can be q u i t e d i f f e r e n t , and the d e c i s i o n by 

13 the d i v i s i o n t o al l o w commingling from a s i n g l e w e l l 

14 pad was a considered op i n i o n , I b e l i e v e . I t i s 

15 allowed as an a l t e r n a t i v e by the d i s t r i c t under the 

16 P i t Rule. I t ' s not a t r u e exception. 

17 The p o i n t of the P i t Rule was t o r e a l l y --

18 or the P i t Rule and Part 3 6 have t o d o v e t a i l w i t h 

19 each other. I b e l i e v e what the Commission intended, 

2 0 and there was some e a r l y discussion i n the 

21 d e l i b e r a t i o n s of the Commission t h a t r e f e r r e d t o an 

22 exception by r u l e f o r what became o n - s i t e b u r i a l and 

23 trench b u r i a l and was o r i g i n a l l y r e f e r r e d t o as deep 

24 trench b u r i a l . 

25 The preference was t h a t the d i v i s i o n ' s 
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1 proposal t o e s s e n t i a l l y p r o h i b i t o n - s i t e b u r i a l was 

2 too s t r i n g e n t but t h a t i t could be allowed by 

3 exception, and e v e n t u a l l y i t was allowed as a 

4 p r o v i s i o n under the P i t Rule. 

5 But I t h i n k the i n t e n t was always t o make 

6 sure t h a t the P i t Rule d i d not undermine Part 36. 

7 COMMISSIONER BAILEY: Let's look t o the 

8 s c i e n t i f i c i n t e n t and purpose behind those two 

9 r u l e s . What harm t o the environment can there be 

10 f o r commingling the waste of d i r e c t i o n a l l y d r i l l e d 

11 w e l l s two miles apart reach? What harm i s there i n 

12 commingling those d r i l l c u t t i n g s ? 

13 THE WITNESS: I don't b e l i e v e t h a t there 

14 i s harm i n the sense t h a t I understand your term. 

15 COMMISSIONER BAILEY: That's a l l I have. 

16 CHAIRMAN FESMIRE: Commissioner Olson? 

17 COMMISSIONER OLSON: Commissioner B a i l e y 

18 was asking questions along the same l i n e I have. 

19 Maybe I w i l l j u s t f o l l o w up on t h a t a l i t t l e b i t . I 

20 t h i n k i t was we had the testimony through Williams 

21 and I t h i n k here now t h a t the d i v i s i o n has allowed 

22 m u l t i p l e w e l l s d r i l l e d from the same pad t o go i n t o 

23 one p i t ; i s t h a t c o r r e c t . 

24 THE WITNESS: That's my understanding. 

25 COMMISSIONER OLSON: And where i s t h a t 
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1 allowed i n the rule? 

2 THE WITNESS: May I r e f e r t o i t ? I 

3 be l i e v e i t may be,an a d m i n i s t r a t i v e approval t h a t i s 

4 granted t o the d i s t r i c t o f f i c e . I don't have a 

5 d i r e c t answer. I w i l l have t o search i f you would 

6 l i k e t o me t o . I can give you the short answer, 

7 which i s I don't know d i r e c t l y . 

8 COMMISSIONER OLSON: I guess why would 

9 t h a t not q u a l i f y f o r a permit under Rule 36? 

10 THE WITNESS: I'm so r r y , could you r e s t a t e 

11 the question, please? 

12 COMMISSIONER OLSON: I t h i n k you were 

13 t e s t i f y i n g t h a t i f the waste was o f f - s i t e f o r 

14 m u l t i p l e w e l l s t o an o f f - s i t e l o c a t i o n , t h a t 

15 q u a l i f i e s i t as a surface waste management f a c i l i t y 

16 as r e c e i v i n g m u l t i p l e l o c a t i o n s ' waste. I mean, 

17 e f f e c t i v e l y the way a h o r i z o n t a l w e l l d r i l l s , i t ' s 

18 e f f e c t i v e l y r e c e i v i n g waste from m u l t i p l e l o c a t i o n s . 

19 I t j u s t happens t o be d r i l l e d from one p o i n t , but 

20 i t ' s a l l o w i n g m u l t i p l e uses of the same p i t , and 

21 t h a t ' s not considered a surface waste management 

22 f a c i l i t y ? 

23 THE WITNESS: I be l i e v e i t ' s associated 

24 w i t h d r i l l i n g p r a c t i c e s so i t f a l l s under the 

25 temporary p i t f o r d r i l l i n g . 
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1 COMMISSIONER OLSON: But i t seems t o me i f 

2 the only d i f f e r e n c e i s t h a t i n one instance i t a l l 

3 occurs on the same l o c a t i o n , you are commingling 

4 d i f f e r e n t w e l l s on one l o c a t i o n and i n the other 

5 circumstance you are commingling, again, w e l l s but 

6 i t j u s t happens t o be at a d i f f e r e n t l o c a t i o n . 

7 THE WITNESS: Correct. Of course, as I 

8 t r i e d t o t e s t i f y and b r i n g t o the Commission's 

9 a t t e n t i o n , there are s i g n i f i c a n t d i f f e r e n c e s between 

10 the Part 36 f a c i l i t y and the way i t ' s designed and 

11 operated and closed and post-closure care, 

12 groundwater monitoring, than what i s allowed f o r 

13 d r i l l i n g p i t s . That i s , I would assume, a 

14 considered issue by the Commission and also by the 

15 d i v i s i o n , i s we were going t o al l o w -- i f the 

16 Commission determined t o allow o n - s i t e d i s p o s a l , as 

17 o r i g i n a l l y proposed, the d i v i s i o n proposed t h a t i t 

18 would be not about closure -- i t was about 

19 operations and closure, but there would be no 

20 dis p o s a l o n - s i t e . 

21 So the Commission e s s e n t i a l l y determined 

22 t h a t i t could be done and i t could be done s a f e l y as 

23 long as c e r t a i n s i t i n g c r i t e r i a were met and the 

24 contents met c e r t a i n closure standards. 

25 COMMISSIONER OLSON: I t seems t o me the 
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1 only d i s t i n c t i o n i s there's r e a l l y the same a c t i v i t y 

2 o c c u r r i n g , j u s t t h a t one i s now o c c u r r i n g at an 

3 o f f - s i t e l o c a t i o n and the same t h i n g , though, i s 

4 o c c u r r i n g on the o n - s i t e l o c a t i o n . So as long as i t 

5 meets the c r i t e r i a of the r u l e , i t seems l i k e along 

6 the l i n e s of what Commissioner Bailey's question 

7 was, seems l i k e there i s n ' t a harm then -- I 

8 understand what you are saying how t h i s may be a 

9 d i s t i n c t i o n w i t h i n the r u l e . I am l o o k i n g at the 

10 p r a c t i c a l aspect of whether i t r e a l l y causes a harm. 

11 Doesn't seem l i k e i f i t meets a l l of the same 

12 c r i t e r i a , how -- doesn't seem l i k e i t ' s causing 

13 harm. 

14 THE WITNESS: The Commission's closure 

15 requirements w i t h respect t o s i t i n g and s o i l ensure 

16 t h a t they don't have excessive concentrations or are 

17 not located i n an environmentally s e n s i t i v e area. 

18 However, the r e s t r i c t i o n here was 

19 b a s i c a l l y the o p e r a t i o n a l requirements f o r a 

20 l a n d f i l l , again, are q u i t e a b i t more s t r i n g e n t . So 

21 at some p o i n t you could make the argument w e l l , i f 

22 we j u s t co-locate two w e l l contents i n one p i t , then 

23 by extension how f a r i s t h a t going t o be pushed? We 

24 have heard 22, 24 w e l l s . I don't t h i n k t h a t ' s 

25 p r a c t i c a l t o d i s c l o s e every s i n g l e p i t . How b i g 
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1 would t h a t p i t have t o be? I don't be l i e v e t h a t the 

2 language of the Commission i n i t s order supported 

3 forming lar g e l a n d f i l l s or mini l a n d f i l l s . 

4 COMMISSIONER OLSON: I guess when you do 

5 i t on the same l o c a t i o n , say -- I don't know, j u s t 

6 as an example, say fo u r w e l l s on the same l o c a t i o n , 

7 t h a t s t i l l almost seems l i k e a mini l a n d f i l l t o me. 

8 THE WITNESS: I would agree w i t h you on 

9 t h a t . 

10 COMMISSIONER OLSON: So I guess would you 

11 agree w i t h me the only r e a l d i s t i n c t i o n i s the 

12 p o r t i o n s we have i n the r u l e s whether i t ' s o n - s i t e 

13 or o f f - s i t e ? That's r e a l l y -- i t ' s not the 

14 p o t e n t i a l environmental harm, i t ' s how t h i s f i t s 

15 w i t h i n the rule? 

16 THE WITNESS: I t h i n k t h a t ' s p a r t of i t . 

17 Again, you mentioned o n - s i t e and o f f - s i t e . Again, 

18 the P i t Rule s p e c i f i e s o n l y o n - s i t e closure methods, 

19 and there's two of those: Trench b u r i a l and i n 

20 b u r i a l . 

21 COMMISSIONER OLSON: I guess what I am 

22 coming t o now i s the D i v i s i o n i s a l l o w i n g the 

23 m u l t i p l e l o c a t i o n s or m u l t i p l e uses commingling on 

24 the same l o c a t i o n . And you were saying t h a t the 

25 D i v i s i o n wouldn't approve an exception, though, 
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1 because i t would be a v i o l a t i o n of Rule 36. So t h a t 

2 makes me wonder why the a c t i v i t y t h a t ' s o c c u r r i n g 

3 a l l on one w e l l pad i s not a v i o l a t i o n of Rule 36? 

4 THE WITNESS: I see where you are going 

5 w i t h t h a t , and I would j u s t say as f a r as t e s t i f y i n g 

6 today, I was not inv o l v e d w i t h t h a t d e c i s i o n at a 

7 d i s t r i c t l e v e l t o allow t h a t , so I cannot speak t o 

8 the i n t e r n a l discussions t h a t the p r i o r bureau c h i e f 

9 might have had w i t h the d i s t r i c t supervisors. 

10 COMMISSIONER OLSON: I t would almost seem 

11 i f i t ' s already being approved f o r a l l the 

12 l o c a t i o n s , a l l the w e l l s t h a t happened on t h a t 

13 l o c a t i o n , i t seems l i k e i t would q u a l i f y f o r an 

14 exception i f i t was at an o f f - s i t e l o c a t i o n . 

15 Because e s s e n t i a l l y you are doing the same t h i n g 

16 t h a t you are a l l o w i n g o n - s i t e , you are j u s t doing i t 

17 at a d i f f e r e n t l o c a t i o n . S t i l l subject t o a l l of 

18 the c r i t e r i a of the r u l e , the t e n acre f e e t and 

19 l o c a t i o n and ever y t h i n g and t h a t i t ' s j u s t a matter 

20 of the l o c a t i o n . 

21 THE WITNESS: Well, I b e l i e v e t h a t o n - s i t e 

22 has t o have a p a r t i c u l a r meeting. I b e l i e v e the 

23 Commission d e l i b e r a t e d i t any number of times, i n 

24 the P i t Rule and the order implementing the P i t 

25 Rule, and I pe r s o n a l l y b e l i e v e as a r e g u l a t o r t h a t 
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1 the r e g u l a t i o n means what i t says. 

2 COMMISSIONER OLSON: Right. I understand 

3 t h a t . But I am t h i n k i n g -- because I t h i n k you 

4 st a t e d , though, t h a t you wouldn't approve an 

5 exception f o r t h a t at an o f f - s i t e l o c a t i o n , but i f 

6 i t ' s the same a c t i v i t y t h a t ' s o c c u r r i n g t h a t the 

7 D i v i s i o n approves of o n - s i t e , why wouldn't they 

8 approve the exception i f i t ' s o f f - s i t e and i t meets 

9 a l l the same c r i t e r i a t h a t ' s happening on-site? 

10 THE WITNESS: I b e l i e v e t h a t the 

11 Commission intended t h a t d i s posal of waste occur i n 

12 close p r o x i m i t y t o the w e l l . I went through my 

13 testimony on why I bel i e v e t h a t . The statement had 

14 t o be w i t h i n 100 f e e t of a d r y i n g pad. Wells are i n 

15 close p r o x i m i t y t o t h e i r f l u i d management system. 

16 I n other words, a temporary p i t used f o r d r i l l i n g or 

17 a closed-loop system. 

18 Necessarily they have t o be i n close 

19 p r o x i m i t y . I don't t h i n k the Commission wanted t o 

20 encourage people t o go dispose of waste somewhere 

21 else merely f o r t h e i r convenience. I f they d i d n ' t 

22 meet the s i t i n g c r i t e r i a , then the P i t Rule 

23 i n d i c a t e s t h a t they have t o excavate the waste and 

24 remove i t t o an OCD-approved f a c i l i t y . 

25 COMMISSIONER OLSON: Well, I t h i n k I would 
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1 agree w i t h you f o r the aspect of i t j u s t going 

2 anywhere a t an o f f - s i t e l o c a t i o n . But i f i t ' s going 

3 t o another d r i l l i n g p i t , so i t s -- I mean, 

4 e s s e n t i a l l y you are c e n t r a l i z i n g i t . Whether t h a t 

5 meets the d e f i n i t i o n s of Rule 36 I guess i s an issue 

6 whether t h a t ' s a c e n t r a l i z e d f a c i l i t y . But i t seems 

7 l i k e we are already doing a c e n t r a l i z e d f a c i l i t y 

8 o n - s i t e , so i f we d i d i t at another w e l l which i s 

9 s t i l l i n close p r o x i m i t y t o t h a t i f w e l l , and i t ' s 

10 a l l the other c r i t e r i a , seems l i k e i t ' s the same 

11 t h i n g t o me. 

12 THE WITNESS: I don't disagree t h a t there 

13 are s i g n i f i c a n t s i m i l a r i t i e s . I p o i n t out t h a t 

14 there i s a p r a c t i c a l aspect of t h i s . We would 

15 encourage the c e n t r a l i z e d l a n d f i l l . I f someone i s 

16 going t o have a d r i l l i n g program where they are 

17 coming i n and they are going t o be d r i l l i n g close 

18 space w e l l s and have a 200-well d r i l l i n g program, 

19 then I would s t r o n g l y urge them t o consider a 

20 c e n t r a l i z e d l a n d f i l l . 

21 COMMISSIONER OLSON: I t h i n k I come back 

22 t o the issue of whether i t ' s an exception or not. I 

23 t h i n k I may agree t h a t I don't consider something 

24 ten miles away t o be an o n - s i t e l o c a t i o n . But i t 

25 seems t o me t h a t you are e f f e c t i v e l y doing the same 
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1 t h i n g . So i t seems t o me i t would then q u a l i f y f o r 

2 an exception. I guess my problem i s you were saying 

3 t h a t the D i v i s i o n wouldn't approve t h a t as an 

4 exception, even though i t ' s the same t h i n g and i t 

5 seems t o have the same environmental p r o t e c t i o n s 

6 t h a t are placed on i t t h a t occur o n - s i t e . So i t 

7 would seem l i k e I guess maybe I'm not sure. Maybe 

8 you need t o e x p l a i n t o me why t h a t wouldn't q u a l i f y 

9 f o r an exception. 

10 CHAIRMAN FESMIRE: Mr. Von Gonten, 

11 Commissioner Olson allowed me t o take a few minutes 

12 of h i s time. Are Rule 17 and Rule 36 mutually 

13 exclusive? I f a f a c i l i t y f a l l s under Rule 17 does 

14 i t also f a l l under Rule 36. 

15 THE WITNESS: I b e l i e v e they are. I n the 

16 d e f i n i t i o n s they say t h a t surface waste management 

17 includes except, and one of the things t h a t i s 

18 excluded, I b e l i e v e , i s a temporary p i t . 

19 CHAIRMAN FESMIRE: Right. So i f a Rule 17 

20 a p p l i c a t i o n i s made and an exception t o a p a r t of 

21 Rule 17 i s granted and t h a t a p p l i c a t i o n i s approved? 

22 THE WITNESS: Yes. 

23 CHAIRMAN FESMIRE: And say i t ' s ten miles 

24 away, t h a t i s not a v i o l a t i o n of Rule 36, i s i t ? 

25 THE WITNESS: I f i t was a temporary p i t 
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1 under Part 17. I n the p a r t i c u l a r example i f I 

2 f o l l o w you, i t would not be a Part 36 f a c i l i t y . 

3 CHAIRMAN FESMIRE: So i t could be a Part 

4 17 exception without v i o l a t i n g Part 36, couldn't i t ? 

5 THE WITNESS: I f i t met the d e f i n i t i o n i n 

6 p a r t i c u l a r l o c a t i o n s being a temporary p i t , yes. 

7 CHAIRMAN FESMIRE: And, f o r instance, 

8 o n - s i t e , i f we assume i t means o n - s i t e and Williams 

9 i n t h i s case or i n t h i s w e l l were t o apply f o r an 

10 exception, t h a t expected l o c a t i o n would s t i l l f a l l 

11 under Rule 17. I t would f a l l under the permit t h a t 

12 was d r a f t e d f o r i t , but i t wouldn't be a v i o l a t i o n 

13 of Rule 36, would i t ? 

14 THE WITNESS: I f you were granted an 

15 exception under Part 17, yes. 

16 COMMISSIONER OLSON: I t h i n k t h a t got 

17 r i g h t t o why I was having confusion about t h a t 

18 i n t e r - r e l a t i o n s h i p w i t h Rule 17 and 36. Because 

19 t h a t was my understanding t h a t what happens i n the 

20 exception under Rule 17 i s an exception t o Rule 17. 

21 I t ' s already exempt from Rule 36 by the d e f i n i t i o n 

22 of the surface waste management f a c i l i t y . 

23 THE WITNESS: I f i t meets the temporary 

24 p i t d e f i n i t i o n . 

25 COMMISSIONER OLSON: Right. That's why I 
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1 was confused when i t came back w i t h the idea t h a t 

2 you wouldn't approve an exception f o r i t . I t seems 

3 t o me t h a t i f they came i n w i t h an exception f o r 

4 t h i s , i t seems t o me i t would be approved i f i t ' s 

5 s i m i l a r t o the same a c t i v i t y t h a t ' s o c c u r r i n g 

6 o n - s i t e . That's a l l . 

7 CHAIRMAN FESMIRE: Mr. Von Gonten, what i s 

8 the reason t h a t we don't commingle waste, t h a t we do 

9 have t h a t p r o h i b i t i o n ? 

10 THE WITNESS: Commingling waste from two 

11 d i f f e r e n t l o c a t i o n s ? 

12 CHAIRMAN FESMIRE: Yes. 

13 THE WITNESS: I t ' s a c t u a l l y t r y i n g t o 

14 prevent people going down a c e r t a i n road. We want 

15 t o make sure t h a t they have proper waste management. 

16 We allow operators t o do o n - s i t e d i s p o s a l . I t ' s not 

17 n e c e s s a r i l y our p r e f e r r e d method as f a r as being 

18 e n v i r o n m e n t a l i s t s , and I b e l i e v e I pointed out one 

19 of the Commission's f i n d i n g s t h a t i t ' s something, i n 

20 f a c t , t h a t a c e n t r a l i z e d f a c i l i t y i s superior t o a 

21 large number of s c a t t e r e d d i s p o s a l s i t e s . I n some 

22 ways i t ' s a p h i l o s o p h i c a l approach. 

23 CHAIRMAN FESMIRE: We also don't want t o 

24 take two d i s s i m i l a r wastes and, i n essence, give the 

25 operator another d e l u s i o n f a c t o r ? I s t h a t one of 
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1 the considerations? 

2 THE WITNESS: That's c o r r e c t . I don't 

3 t h i n k t h a t t h a t would happen, but i n the p a r t i c u l a r , 

4 you can't imagine t h a t someone would c h e r r y - p i c k a 

5 clean p i t t o mix w i t h the contents of a d i r t y p i t t o 

6 avoid meeting those c r i t e r i a t h a t have been 

7 s p e c i f i e d i n the P i t Rule closure standards. 

8 CHAIRMAN FESMIRE: And Commissioner Bail e y 

9 was speaking about, you know, w i t h today's 

10 d i r e c t i o n a l valves, i f we allow the commingling of 

11 waste on a s i n g l e p i t we can get diverge of waste. 

12 But b a s i c a l l y you are d r i l l i n g through the same 

13 formations t o get down there and s t a y i n g i n the same 

14 formations, so you can expect the waste t o be p r e t t y 

15 s i m i l a r , can't you? 

16 THE WITNESS: I would imagine they would 

17 be p r e t t y s i m i l a r . I n the case of the h o r i z o n t a l 

18 w e l l s I would t h i n k they would be more l i k e l y t o be 

19 d i s s i m i l a r because of a change i n the mud program. 

2 0 They might decide a f t e r one w e l l t o change t o a 

21 d i f f e r e n t mud system. 

22 CHAIRMAN FESMIRE: So one of the th i n g s we 

23 would be concerned about i s not j u s t what's coming 

24 up from the ground but what we added t o the system 

25 t h a t ' s i n the wastes? 
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1 THE WITNESS: Abs o l u t e l y . I t ' s p a r t of 

2 the p i t contents. 

3 CHAIRMAN FESMIRE: Okay. Now, I be l i e v e 

4 Ms. Munds-Dry was t a l k i n g about some of the r u l e s 

5 apply t o d r y i n g pads and temporary p i t s . What i s 

6 the purpose of a temporary p i t ? 

7 THE WITNESS: The temporary p i t i s used 

8 p r i m a r i l y f o r d r i l l i n g a workover. There i s a t h i r d 

9 use f o r the d r i l l i n g p i t allowed which i s permanent 

10 disposal of w e l l c u t t i n g s . 

11 CHAIRMAN FESMIRE: And a d r y i n g pad has a 

12 s i g n i f i c a n t -- at l e a s t i n the long-run -- a 

13 d i f f e r e n t purpose, doesn't i t ? 

14 THE WITNESS: I t i s used t o stage and 

15 a l l o w the c u t t i n g s t o dry down f u r t h e r . One of the 

16 closure requirements i s t h a t the c u t t i n g s have t o 

17 pass the p a i n t f i l t e r t e s t , so t h i s allows 

18 a d d i t i o n a l moisture t h a t was not o r i g i n a l l y -- t h a t 

19 passed over the shaker w i t h the c u t t i n g s and was now 

20 on the d r y i n g pad t o a c t u a l l y separate. I t was the 

21 b e n e f i t of a c t u a l l y being able t o separate the 

22 f l u i d s out and not having t o haul them o f f w i t h the 

23 c u t t i n g s . I t ' s also a requirement t h a t you have t o 

24 s t a b i l i z e t h a t waste so i t ' s able t o be handled 

25 a p p r o p r i a t e l y . 
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CHAIRMAN FESMIRE: Going back t o what 

2 Commissioner Olson and you and I were t a l k i n g about, 

3 given t h a t r e a l i z a t i o n , do you t h i n k t h a t you could 

4 have -- i f Williams had a p p l i e d f o r an exception t o 

5 Rule 17 t o make the short haul and commingle the 

6 waste from two w e l l s and one p i t , could you have 

7 granted t h a t exception under the proper 

8 circumstances? 

9 THE WITNESS: That would be t h e i r 

10 o b l i g a t i o n t o submit i t and demonstrate the 

11 equivalent or b e t t e r p r o t e c t i o n . Also t h a t t h e i r 

12 exception i s showing some s o r t of in n o v a t i o n and 

13 c r e a t i v i t y . I would have t o see t h e i r a p p l i c a t i o n . 

14 They d i d not submit one. I n f a c t , they gave us very 

15 l i t t l e i n f o r m a t i o n about what they were a c t u a l l y 

16 going t o do. I t ' s become very c l e a r d u r i n g the 

17 testimony. 

18 CHAIRMAN FESMIRE: Mr. Swazo? 

19 MR. SWAZO: Nothing f u r t h e r . 

20 CHAIRMAN FESMIRE: Thank you very much. 

21 MR. SWAZO: We would c a l l Brad Jones t o 

22 the stand. 

23 BRAD JONES 

24 (being d u l y sworn, t e s t i f i e d as fo l l o w s : ) j 

25 DIRECT EXAMINATION 
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1 BY MR. SWAZO 

2 Q. Please s t a t e your f u l l name f o r the 

3 record? 

4 A. Brad Jones. 

5 Q. And you are employed w i t h the OCD? 

6 A. Yes. 

7 Q. And you are an environmental engineer at 

8 the OCD? 

9 A. Yes. 

10 Q. And as p a r t of your d u t i e s , do you review 

11 permits, permit m o d i f i c a t i o n , closure plans under 

12 Part 17 and Part 36? 

13 A. Yes. 

14 Q. And you d u t i e s also include reviewing 

15 ground water and h y d r o s t a t i c t e s t discharge 

16 a p p l i c a t i o n s , permit m o d i f i c a t i o n s and removals and 

17 under the O i l and Gas Act WTCC regu l a t i o n s ? 

18 A. Yes. 

19 Q. Do you have a bachelor of science i n 

20 environmental health? 

21 A. Environmental h e a l t h science, yes. 

22 Q. OCD E x h i b i t 2 i s a copy of a resume t h a t 

23 you provided? 

24 A. Yes. 

25 Q. And i t l i s t s your work experience? 
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1 A. Yes. 1 

2 Q. S i g n i f i c a n t environmental work experience? | 

3 A. Yes. A l l my work experience has been j 

4 environmental. ! 

5 Q. Would you describe your Part 17 

6 experience? 

7 A. I was, I guess you could say, p a r t of the ! 

8 committee t h a t put together the language t h a t OCD 

9 proposed from the Commission under the i n i t i a l P i t 

10 Rule hearing. I also p a r t i c i p a t e d and k i n d of l e d 

11 the P i t Rule t r a i n i n g throughout the s t a t e , and I 

12 was also i n v o l v e d i n the amendments t o the P i t Rule ! 

13 t e s t i f y i n g on behalf of the OCD. j 

14 Q. You sa i d t h a t you t e s t i f i e d on Part 17 of [ 

15 the OCD? 

16 A. Yes. | 

17 Q. And you t e s t i f i e d before the O i l j 

18 Conservation Commission i n p r i o r cases? 

19 A. Yes. I be l i e v e t h i s i s my f o u r t h time i n 

20 f r o n t of them. 

21 Q. And you have been accepted as an expert i n 

22 those cases? 

23 A. Yes. 

24 MR. SWAZO: At t h i s time, Mr. Chairman, I 

25 would l i k e t o q u a l i f y Mr. Jones as an expert i n the 
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1 management of o i l f i e l d waste, r e g u l a t o r y processing 

2 and expert i n Part 17 and 36. 

3 MS. MUNDS-DRY: No o b j e c t i o n . 

4 CHAIRMAN FESMIRE: Mr. Jones' c r e d e n t i a l s 

5 w i l l be so accepted. 

6 Q. B r i e f l y , your testimony i s going t o 

7 i n v o l v e addressing the a p p l i c a t i o n s t h a t are 

8 associated w i t h the Rosa Unit S a l t Water Disposal 

9 No. 2 and also the issues r e l a t e d t o Williams' 

10 proposals? 

11 A. Yes. I also p l a n t o c l a r i f y some of the 

12 testimony these been s t a t e d yesterday and today. 

13 Q. Do you wish t o c l a r i f y the Environmental 

14 Bureau's p o s i t i o n i n t h i s hearing? 

15 A. Yes. And some other statements made from 

16 Williams as w e l l about the r u l e i t s e l f . This l i n e 

17 of qu e s t i o n i n g w i t h Mr. Von Gonten j u s t r e c e n t l y 

18 about the h o r i z o n t a l d i r e c t i o n a l d r i l l i n g and 

19 c o l l a t i n g waste from the same pad generated by the 

20 same pad, I would l i k e t o c l a r i f y . 

21 One of the reasons t h i s came up, and i t 

22 was something t h a t was approached by us durin g our 

23 P i t Rule t r a i n i n g t h a t we t r i e d t o address i s t h a t 

24 i n these l o c a t i o n s where we have the pads where the 

25 w e l l s are e i t h e r d i r e c t i o n a l l y or h o r i z o n t a l l y 
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1 d r i l l e d , i f the a p p l i c a n t were t o apply f o r 

2 i n d i v i d u a l p i t s f o r those w e l l s t o be d r i l l e d and 

3 then they met the s i t i n g requirement, they could 

4 meet the b u r i a l standards -- say there were three of 

5 them d r i l l e d from t h a t same l o c a t i o n --we would end 

6 up w i t h t h r e e p i t s b u r i e d i n place i f we could meet 

7 the standards, the c r i t e r i a . Our l o g i c at t h a t time 

8 was i f t h a t was f e a s i b l e , why not reduce the surface 

9 impact and all o w them t o commingle t h i s waste f o r 

10 t h a t purpose so there would be less of an impact i n 

11 those areas. I t would also help c e r t a i n agencies 

12 l i k e the surface management agencies. So t h a t ' s why 

13 t h a t k i n d of developed i t s e l f . 

14 I f you look at the r u l e , the in-place 

15 p r o v i s i o n s o n l y p r o h i b i t the d r y i n g pads associated 

16 w i t h the closed-loop systems. They put the 

17 l i m i t a t i o n o n l y on those f o r one pad per p i t . I t 

18 never mentions a l i m i t a t i o n on j u s t temporary p i t s 

19 t h a t are used. 

2 0 One can look a t t h a t and say w e l l , the 

21 e x p e c t a t i o n would be I'm d r i l l i n g i n t h i s p i t , I ' l l 

22 bury i n t h a t p i t and t h a t would be i n t h a t p i t , but 

23 the l i m i t a t i o n s are only placed f o r the d r y i n g pads 

24 f o r i n - p l a c e . 

25 As Mr. Von Gonten s t a t e d , he re fe renced 
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1 about the tr e n c h b u r i a l . The trench i s d i f f e r e n t . 

2 I t states t h a t l i m i t a t i o n of e i t h e r a temporary p i t 

3 or a dry pad associated w i t h a closed-loop system i s 

4 l i m i t e d t o one trench. One f o r one, so t o speak. 

5 So there's a d i f f e r e n c e . There are 

6 l i m i t a t i o n s f o r commingling. When you do a trench, 

7 i t applies t o both the temporary p i t and the dr y i n g 

8 pad associated w i t h the closed-loop system. But f o r 

9 in-p l a c e , i t o n l y i d e n t i f i e s t h a t i t o n l y applies t o 

10 the d r y i n g pad associated w i t h the closed-loop 

11 system. I j u s t wanted t o c l a r i f y t h a t up f r o n t 

12 because there was a l o t of questions on t h i s and 

13 everyone was asking where the l o g i c came from of 

14 commingling. 

15 Q. Turn t o OCD E x h i b i t No. 5. Are you 

16 f a m i l i a r w i t h OCD E x h i b i t No. 5? 

17 A. Yes. 

18 Q. What i s i t ? 

19 A. I t ' s a c t u a l l y the a p p l i c a t i o n i n f r o n t of 

20 the Commission today. I t ' s also the a p p l i c a t i o n 

21 t h a t we denied. 

22 Q. Have you reviewed the permit a p p l i c a t i o n ? 

23 A. Yes. And our review i s expressed i n 

24 E x h i b i t 6, the June 24 d e n i a l l e t t e r . 

25 Q. What i s the s i g n i f i c a n c e of the 
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1 a p p l i c a t i o n and the review? 

2 A. I mean, the f i r s t step i s i t brought us 

3 here today. This i s something t h a t we are t r y i n g t o 

4 express t o Williams i n our motions t o dismiss, t h a t 

5 you have t o have a d e n i a l of an a p p l i c a t i o n t o 

6 request a hearing pursuant t o the r u l e . 

7 But the b i g issue, of course, i s the 

8 o f f - s i t e / o n - s i t e t h i n g . But I also would l i k e t o 

9 remind the Commission t h a t t h i s a p p l i c a t i o n t h a t ' s 

10 i n f r o n t of us s t i l l has t o be re c o n c i l e d . 

11 Q. Why was the June 18th 2010 C 144 permit 

12 a p p l i c a t i o n f o r the OCD S a l t Water Disposal No. 2 

13 Well denied? 

14 A. Well, the b i g issue would be the o f f - s i t e 

15 b u r i a l . This concept i s not contemplated by Part 

16 17, but i t i s addressed under Part 36. 

17 We denied the Williams' a p p l i c a t i o n 

18 because i t would r e q u i r e a c e n t r a l i z e d l a n d f i l l 

19 permit under Part 3 6 r a t h e r than a temporary p i t 

20 permit under Part 17. 

21 Q. How d i d you come t o t h i s conclusion? 

22 A. Well, the in - p l a c e p r o v i s i o n s were 

23 something t h a t OCD d i d not recommend i n our 

24 rule-making. I t was something t h a t seemed t o be 

25 developed between a recommendation from i n d u s t r y and 
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1 a development or expansion of t h a t concept from the 

2 Commission. So f o r us t o understand i t , we have t o 

3 go back t o the order t o see what was the i n t e n t of 

4 the Commission. Because i t wasn't our proposal. 

5 So we count on the d e f i n i t i o n f o r o n - s i t e 

6 closure t h a t was i n Paragraph 68, and once again, I 

7 would l i k e t o c l a r i f y . This i s a d e f i n i t i o n f o r 

8 o n - s i t e closure, not j u s t o n - s i t e , o n - s i t e closure. 

9 We are t a l k i n g about an o n - s i t e closure method. And 

10 t h a t i s -- t h a t r i g h t there describes o n - s i t e 

11 closure method i n t h a t paragraph. So we were 

12 d e f e r r i n g t o the Commission's f i n d i n g s f o r t h a t 

13 purpose. 

14 Q. Were there any other reasons f o r the 

15 denial? 

16 A. Well, there were some d e f i c i e n c i e s i n the 

17 a p p l i c a t i o n . I t h i n k i t ' s been mentioned. The 

18 surface n o t i c e f o r the proposal f o r o n - s i t e closure, 

19 once again, I t h i n k i t ' s already been discussed t h a t 

2 0 t h a t was pursued two days a f t e r the a p p l i c a t i o n was 

21 submitted. The r e g u l a t i o n r e q u i r e s i t be submitted 

22 w i t h the a p p l i c a t i o n , so we d i d n ' t have i t . We 

23 d i d n ' t know i f they would f u l f i l l t h a t o b l i g a t i o n 

24 u n t i l days l a t e r . Once again, we haven't received 

25 an o f f i c i a l s u b m i t t a l . We had an E-mail t o the 
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1 d i s t r i c t o f f i c e f o r t h a t . 

2 The other t h i n g would be the design of the 

3 temporary p i t . We couldn't f i g u r e out what the 

4 drawing was f o r . The only mention of the 634B i n 

5 the a p p l i c a t i o n i t s e l f was i t was s t a t i n g t h a t the 

6 p i t t h a t was proposed i n the a p p l i c a t i o n would be or 

7 w i l l be located there, meaning t h a t i t d i d n ' t a l l u d e 

8 t o any e x i s t i n g p i t . I t s a i d the one they were 

9 recommended, the 100 by 100 by 20 p i t would be 

10 lo c a t e d there or w i l l be located t h e r e , meaning i t 

11 wasn't there at a l l . 

12 So the drawing t h a t we had d i d n ' t add up 

13 some of the dimensions, based upon the scale. 

14 A c t u a l l y , they showed some type of impalement, or by 

15 d e f i n i t i o n i t ' s a p i t , i t ' s the BB cross-section of 

16 something t h a t ' s over 200 f e e t wide. So we had no 

17 idea, because there was nothing presented t o us t h a t 

18 would have those dimensions. 

19 The l a s t t h i n g was the permit a p p l i c a t i o n 

20 d i d n ' t address anything regarding t o the reclamation 

21 of the area associated w i t h the closed-loop system 

22 which i s r e q u i r e d by the r u l e . They s p e c i f i c a l l y 

23 addressed i t f o r the temporary p i t but never 

24 addressed i t f o r the closed-loop a c t i v i t y . 

25 E s p e c i a l l y when they were proposing t o scrape a l l 
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1 the t o p s o i l o f f at t h a t l o c a t i o n . 

2 Q. Now, based upon your review, d i d Williams 

3 propose anything i n i t s a p p l i c a t i o n t h a t i s c o n t r a r y 

4 t o the r e g u l a t o r y language of the P i t Rule? 

6 I t ' s the fencing requirement. I was k i n d of 

7 confused because Mr. Lane quoted the requirements 

8 f o r the fencing around the p i t and the c o n d i t i o n i n 

9 which any side of the p i t could be l e f t open. He 

10 s t a t e d several times the only c o n d i t i o n which the 

11 f e n c i n g could be removed and l e f t open would be when 

12 there's a r i g adjacent t o t h a t p i t . 

13 I n t h i s case I never got i t c l e a r from 

14 him. As i t ' s s t a t e d here, they are wanting i t open, 

15 as they put i t , the f r o n t side open during 

16 o p e r a t i o n a l purposes. So does t h a t mean what they 

17 are d r i l l i n g t o ten miles away, are they going t o 

18 leave t h i s unmanned and open? We d i d n ' t know. 

19 There was no mention of the c o n d i t i o n s . But i t d i d 

2 0 not meet the r e g u l a t o r y language i n the caveat 

21 t h a t ' s i n t h a t language, t h a t p r o v i s i o n t h a t says 

22 you can only leave i t open i f the r i g i s adjacent t o 

23 i t . I n t h i s case i t ' s ten miles away and i s not 

24 adjacent t o i t , so t h a t would be a t r u e exception 

25 reques t . 

5 A. Yes, I b e l i e v e t h i s came up yes te rday . 
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1 Now, we had a c t u a l l y recognized t h i s i n 

2 the previous d e n i a l and n o t i f i e d them t h a t i t would 

3 be an exception request. We t a l k e d about i t i n our 

4 meeting w i t h Mr. McQueen and also i d e n t i f i e d t h i s 

5 discrepancy here about the fencing. Once again, the 

6 same language when the previous d e n i a l was put i n 

7 t h i s a p p l i c a t i o n , so they disregarded our comments 

8 on t h a t . 

9 Q. To your knowledge, was Williams aware t h a t 

10 t h e i r f e n c i n g proposal would r e q u i r e an exception 

11 pursuant t o Section 15 of the P i t Rule p r i o r t o 

12 s u b m i t t i n g t h i s a p p l i c a t i o n ? 

13 A. Yes. Once again, t h a t goes back t o the 

14 previous note I j u s t discussed and the f a c t t h a t we 

15 discussed t h a t i n our meeting w i t h Mr. McQueen. 

16 Q. Let's go back and t a l k about the o f f - s i t e 

17 d i sposal concept. Can you e x p l a i n why o f f - s i t e 

18 d i s p o s a l i n a temporary p i t i s not allowed under 

19 Part 17? 

20 A. Well, once again, the r u l e doesn't 

21 contemplate o f f - s i t e , i t t a l k s about o n - s i t e 

22 disposal and o n - s i t e closures. So once again, we go 

23 back t o the order t o support t h a t . I t was not our 

24 proposal under rule-making. I t was something 

25 developed by the Commission w i t h a s t a r t from 
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1 i n d u s t r y . I t h i n k a l l they wanted t o do was j u s t 

2 put i t i n the p i t as they were doing previous t o the 

3 P i t Rule and b a c k f i l l i t and walk away from i t . 

4 That's what they c a l l e d i n - p l a c e . What happened, i t 

5 seemed l i k e the Commission had used some of our 

6 trench b u r i a l p r o v i s i o n s t o modify i t t o be s i m i l a r , 

7 but not the same. 

8 So we d e f i n i t e l y looked at t h a t . Of 

9 course, you know, Williams' proposal here, which i s 

10 o n - s i t e closure of a temporary p i t ten miles away 

11 from where the waste i s generated, t h a t p o s i t i o n i s 

12 not supported by the Commission's order f o r o n - s i t e 

13 closure as i t ' s d e f i n e d i n paragraph 68. 

14 Q. And i f you w i l l look at OCD E x h i b i t 18, 

15 Page No. 2, f o u r t h f i n d i n g of the Commission. 

16 A. I'm s o r r y , where are you. 

17 Q. OCD E x h i b i t 18, top of the page. I'm 

18 s o r r y , Page 2. 

19 A. Yes, i t ' s on Page 2. This i s why we do 

20 t h i s , because, I mean, as a d i v i s i o n , we can only 

21 present what we hope t o be the r u l e a t the end, and, 

22 of course, t h a t ' s always subject t o change and t h i s 

23 i s a good example so we have t o go back t o the 

24 Commission t o determine t h i s . 

25 At the top of Page 2 of the order, 
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1 Paragraph 4, the l a s t sentence says, "The f o l l o w i n g 

2 statement of reasons i n d i c a t e the Commission's 

3 analysis of c e r t a i n key p r o v i s i o n s and of the e n t i r e 

4 proposal. A d d i t i o n a l reasons are included i n the 

5 hearing t r a n s c r i p t of the Commission's 

6 d e l i b e r a t i o n s . " 

7 The importance of t h i s i s when you go here 

8 t o look a t what may be i n the order, i n t h i s case 

9 the Commission took the time t o c l a r i f y o n - s i t e 

10 closure. That was good. You w i l l see references t o 

11 the t r a n s c r i p t . So i f you n o t i c e i n Mr. Von 

12 Gonten's -- I guess h i s PowerPoint p r e s e n t a t i o n 

13 because i t ' s not r e a l l y an e x h i b i t , he would mention 

14 t h i n g s l i k e m i n i l a n d f i l l s and a l l of t h a t . That 

15 was a c t u a l l y my d i r e c t testimony at the hearing. 

16 Our i n t e n t when we proposed j u s t trench 

17 b u r i a l was t h a t we d i d not --we wanted t o put 

18 l i m i t a t i o n s on the -- you could say disposal of 

19 waste under the P i t Rule because Part 3 6 covered the 

20 l a n d f i l l issues. I mean, t h a t ' s what waste disposal 

21 i s about. So --

22 CHAIRMAN FESMIRE: Mr. Jones, I hate t o do 

23 t h i s t o you. We have gone a l l day. I have t o take 

24 a break and I'm sure there are other people i n a 

25 s i m i l a r s i t u a t i o n . 
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1 (Note: A discussion was held o f f the 

2 r e c o r d ) . 

3 (Note: The hearing stood i n recess at 

4 3:25 t o 3:35.) 

5 CHAIRMAN FESMIRE: I b e l i e v e , Mr. Jones, 

6 we are i n the midst of d i r e c t examination and I 

7 i n t e r r u p t e d you and I apologize. 

8 A. I w i l l l e t my a t t o r n e y ask me a question 

9 then. 

10 Q. What i s the Bureau's p o s i t i o n w i t h regard 

11 t o Williams being r e q u i r e d t o do t o comply w i t h Part 

12 17 and Part 36? 

13 A. We were l o o k i n g a t the o b j e c t i v e s of the 

14 r u l e . You have Part 17, you have Part 36. Mr. Von 

15 Gonten had s l i d e s up about the o b j e c t i v e , and, you 

16 know, f o r the o b j e c t i v e of Part 36, i t ' s also i n 

17 Section 6 of the r u l e i f you want t o look a t t h a t . 

18 I t ' s t i t l e d O b j e c t i v e . I t s t a t e s , "To reg u l a t e the 

19 disposal of o i l f i e l d waste and the c o n s t r u c t i o n , 

2 0 o p e r a t i o n and closure of surface waste management 

21 f a c i l i t i e s . " 

22 Now, the o b j e c t i v e t o Part 17, which i s 

23 expressed i n Section 6 of t h i s s t a t e s "To reg u l a t e 

24 p i t s , closed-loop systems, below-grade tanks and 

25 subs used i n connection w i t h o i l and gas operations 
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1 f o r the p r o t e c t i o n of p u b l i c h e a l t h , welfare and the 

2 environment." 

3 I t ' s r e a l l y c l e a r t h a t one of the primary 

4 o b j e c t i v e s under Part 36 i s dis p o s a l of o i l f i e l d 

5 waste. That i s not the primary o b j e c t i v e of Part 

6 17. 

7 Q. Would i t be f a i r t o say June C 144 

8 a p p l i c a t i o n i s a stand-alone a p p l i c a t i o n t h a t only 

9 addresses those a c t i v i t i e s associated w i t h the 

10 d r i l l i n g of the SWD No. 2 well? 

11 A. As i t was submitted, yes. 

12 Q. What's the basis f o r your conclusion? 

13 A. Well, i f you go t o the a p p l i c a t i o n , i t ' s 

14 E x h i b i t 5 of the OCD e x h i b i t or E x h i b i t A of 

15 Will i a m s . I'm going t o Page 6 of i t . I t h i n k i t ' s 

16 where the f i r s t w r i t t e n t e x t outside the C 144 form 

17 i s past t h a t . I t ' s the f i r s t paragraph at the top 

18 of the page. I t says, " I n accordance w i t h r u l e 

19 19.15.17 NMAC, the f o l l o w i n g plans describe the 

20 design and c o n s t r u c t i o n , o p e r a t i o n a l requirements 

21 and closure o f the closed-loop system and the 

22 temporary p i t system t o be used f o r the d r i l l i n g and 

23 completion of Rosa Unit SWD No. 2 by Williams 

24 Company, LLC." 

25 I t doesn ' t s t a t e t h a t i t ' s go ing t o be i n 
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1 c o n j u n c t i o n w i t h anything else, i t w i l l be used w i t h 

2 anything else. I t c l e a r l y s t a t e s the purpose of 

3 t h i s a p p l i c a t i o n w i t h i n i t . 

4 I would l i k e t o add t o t h a t . I f you go 

5 down t o the second paragraph -- t h i s i s what I was 

6 g e t t i n g at e a r l i e r midway through i t , and you w i l l 

7 see a reference there t o the Rosa Unit 634B, i t says 

8 the temporary p i t w i l l be l o c a t e d a t a less 

9 environmental s e n s i t i v e new d r i l l l o c a t i o n . Says i t 

10 w i l l be l o c a t e d , not t h a t i t i s l o c a t e d there now. 

11 Once again, t h i s a p p l i c a t i o n i s dated June 

12 18th. As Mr. Lane had t e s t i f i e d , they had 

13 constructed the p i t out at 634B i n March. We have 

14 e x h i b i t s here w i t h i n our e x h i b i t s w i t h photos of 

15 t h a t p i t which we obtained f o r the d i s t r i c t o f f i c e 

16 and t h a t e x h i b i t i s -- l e t me make sure I f i n d i t 

17 here. I t ' s E x h i b i t 11. We had the d i s t r i c t o f f i c e . 

18 We lucked out. They had a person out near the s i t e 

19 the day we c a l l e d t o see what the s t a t u s was of the 

2 0 l o c a t i o n , and we had Monica I don't know how t o 

21 pronounce the l a s t name -- K-U-E-L-I-N-G -- one of 

22 our i n s p e c t o r s . She went out there and took photos. 

23 She d i d n ' t know why she was t a k i n g photos at the 

24 time, but she took photos of the p i t i t s e l f . 
25 CHAIRMAN FESMIRE: Mr. Jones, where are 
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1 you at? 

2 THE WITNESS: E x h i b i t 11. 

3 Q- OCD E x h i b i t 11? 

4 A. Yes. And these were taken -- these were 

5 taken on June 23rd of t h i s year, and i f you look at 

6 the -- they are a l l i n the same order. The t h i r d 

7 photo, you w i l l see the p i t as i t was on June 23rd, 

8 and t h i s i s the oth e r t h i n g I would l i k e t o c l a r i f y . 

9 This morning Mr. McQueen sa i d they could f i l l t h i s 

10 up t o the two-feet f r e e board, up t o t h a t l e v e l i f 

11 they were going t o t r a n s f e r the waste over t o t h i s 

12 p i t . That's an o p e r a t i o n a l requirement. You have 

13 t o maintain a two-foot f r e e board when you are 

14 o p e r a t i n g the p i t . As i t ' s done t h i s , t h i s i s a p i t 

15 i n op e r a t i o n . When i t comes t o closure, you are 

16 r e q u i r e d t o have a f o u r - f o o t cover t o e x i s t i n g 

17 grade. 

18 So i f you have i t f i l l e d up t o two fe e t 

19 f o r the f r e e board, you wouldn't be able t o put t h a t 

2 0 cover, the r e q u i r e d cover on i t , the f i n a l cover. 

21 I f you look a t t h i s , the berm, there's a berm 

22 incor p o r a t e d i n t o the design t h a t ' s maybe a f o o t 

23 high, and I would guess t h a t there's maybe f i v e f e e t 

24 of l i n e r showing on June 23rd. I f t h a t l i n e r -- i f 

25 t h a t i s t r u l y a berm t h a t i s a f o o t high, t h a t 
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1 leaves f o u r f e e t l e f t . 

2 Now, they have t o s o l i d i f y t h i s i n order 

3 t o put the cover on. There's a three t o one mixing 

4 r a t i o . That means once they remove the f l u i d s , 

5 which i t doesn't look l i k e -- there's a l o t of 

6 f l u i d s . There's a l o t of s o l i d . They w i l l have a 

7 hard time as i t i s today j u s t t o close i t i n place 

8 as i t looks i n t h i s photo. 

9 So the concept of t a k i n g waste over there, 

10 which i s not expressed i n t h e i r a p p l i c a t i o n but has 

11 been undoubtedly expressed i n t h i s hearing, I don't 

12 even know i f i t ' s reasonable t o a n t i c i p a t e doing i t 

13 based upon the requirements of the r u l e . They are 

14 saying i f we can comply w i t h the requirements of the 

15 r u l e . I t h i n k as i t stands, they are going t o have 

16 a hard time c l o s i n g i t i n place as i t i s r i g h t now 

17 w i t h the waste i n i t from 634B. 

18 So t h a t ' s j u s t an observation f o r the 

19 Commission there t o consider t h i s . I don't know i f 

20 they assess the c o n d i t i o n of i t , but the waste does 

21 r e q u i r e t h a t s o l i d i f i c a t i o n and i t does have a 

22 l i m i t a t i o n . When you are l o o k i n g at t h i s , the three 

23 t o one mixing r a t i o means f o u r times the o r i g i n a l 

24 volume of waste f o r t h a t t o occur. So j u s t keep 

25 t h a t i n mind. I t has t o be able t o maintain or 
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1 support the f o u r - f o o t cover. That's the purpose of 

2 the s o l i d i f i c a t i o n process there i n the r u l e . 

3 Q. And you asked f o r the s i t e i n s p e c t i o n --

4 CHAIRMAN FESMIRE: May I ask a quick 

5 question? The f o u r - f o o t cover also has t o be capped 

6 by a minimum thickness of one f o o t of s o i l or 

7 e x i s t i n g s o i l . 

8 THE WITNESS: Well, t h a t ' s p a r t of the 

9 cover design. I f you do any type of o n - s i t e closure 

10 under 13H(2) i n the r e g u l a t i o n f o r o n - s i t e closure, 

11 you are r e q u i r e d t o put a t l e a s t a f o u r - f o o t cover 

12 on the r e . And i f we go t o the r e g u l a t i o n -- I w i l l 

13 read t h a t p r o v i s i o n . This i s under Section 13 of 

14 r u l e , which i s closure requirements. I am i n 13-8, 

15 S o i l Cover Design. And I am l o o k i n g a t H(2). " S o i l 

16 cover f o r in-place or b u r i a l i n - p l a c e or trench 

17 b u r i a l s h a l l c o n s i s t of a minimum of f o u r f e e t of 

18 compacted non-waste c o n t a i n i n g earthen m a t e r i a l . 

19 The s o i l cover s h a l l i n c l u d e e i t h e r the background 

2 0 thickness of t o p s o i l or one f o o t s u i t a b l e m a t e r i a l 

21 t o e s t a b l i s h v e g e t a t i o n a t the s i t e , whichever i t 

22 g r e a t e r . " 

23 So j u s t the minimum s tandard f o r i n - p l a c e 

24 or o n - s i t e c losure implemented would always r e q u i r e 

25 f o u r f e e t . The reason I say t o e x i s t i n g grade, i f 
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you look at 3 below i t , "The operator s h a l l 

2 con s t r u c t the s o i l cover t o the s i t e ' s e x i s t i n g 

3 grade and prevent ponding of water and erosion of 

4 the cover m a t e r i a l . " 

5 So they are r e q u i r e d t o make sure t h i s 

6 goes to existing grade. Based upon the photos, I \ 

7 have some concerns if what they have currently there ' 

8 t h a t ' s been generated from the d r i l l i n g of 634B, i f 

9 they can meet the requirement as i t stands today. 

10 Q. (By Mr. Swazo) Are you f a m i l i a r w i t h OCD 

11 E x h i b i t No. 10? 

12 A. Yes. 

13 Q. What i s i t ? 

14 A. That i s the permit a p p l i c a t i o n f o r 634B. 

15 Q. And have you reviewed t h i s permit 

16 a p p l i c a t i o n ? 

17 A. For t h i s hearing, yes. 

18 Q. And can you provide us w i t h a b r i e f 

19 summary of Williams' proposal i n t h i s a p p l i c a t i o n ? 

20 A. I t ' s a b r i e f summary, so b a s i c a l l y they 

21 are l o o k i n g at the h y b r i d system again, the 

22 closed-loop system of the temporary p i t . I n t h i s 

23 case they met the s i t i n g requirements of the 

24 l o c a t i o n f o r t h a t . This i s a good example t o a 

25 c e r t a i n extent of where you can -- w e l l , I wouldn't 
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1 say t h i s i s the p e r f e c t example. The reason they 

2 were using the closed-loop i s because of the 

3 oil- b a s e d mud, but l e t me s t i c k t o the question, I 

4 guess. 

5 Here they are using the h y b r i d system. 

6 The temporary p i t w i l l be used t o d r i l l the upper 

7 p o r t i o n of the w e l l . The closed-loop i s f o r the 

8 d i r e c t i o n a l h o r i z o n t a l d r i l l i n g because they are 

9 having t o use the oil-based muds t o keep the hole 

10 open. The temporary p i t would be closed o n - s i t e by 

11 the method of in-place b u r i a l and the closed-loop 

12 waste w i l l be hauled t o Envirotech. 

13 Now, they keep t a l k i n g about cost on 

14 t h e i r -- the cost of ha u l i n g as i t ' s associated w i t h 

15 SWD 2. Here i s a s i t u a t i o n where they have a 

16 closed-loop system t h a t they are having t o haul t h i s 

17 waste from t h i s s i t e but t h a t doesn't seem t o be an 

18 issue since i t ' s r e q u i r e d by r u l e t o do i t . 

19 We are saying t h a t i f you can't have a p i t 

2 0 of SWD 2, then you are r e q u i r e d t o haul i t away. 

21 Just l i k e the waste t h a t they are having t o do at 

22 t h i s one. They are not before us w i t h t h i s one 

23 complaining about the cost of h a u l i n g t h i s m a t e r i a l 

24 away but I would l i k e t o p o i n t out they w i l l have t o 

25 haul e v e r y t h i n g i n the closed-loop system t o 
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1 Envirotech. That's how i t ' s approved. That's not 

2 an issue at t h a t s i t e . So i t ' s k i n d of l i k e a food 

3 f o r thought k i n d of t h i n g . 

4 Q. Are there any other w e l l s or s i t e s 

5 mentioned i n t h i s permit a p p l i c a t i o n ? 

6 A. No, there's no mention of SWD 2. 

7 Q. Based upon your review, would i t be f a i r 

8 t o say t h a t t h i s C 144 permit a p p l i c a t i o n i s a 

9 stand-alone a p p l i c a t i o n t h a t o n l y addresses those 

10 a c t i v i t i e s associated w i t h the d r i l l i n g of 634B? 

11 A. Yes. 

12 Q. What's the basis f o r your conclusion? 

13 A. Well, I b e l i e v e t h i s i s E x h i b i t 10. I f 

14 you went t o Page 17 -- and I b e l i e v e they have got 

15 t h e i r E x h i b i t -- t h i s i s 17 of 22. They have t h e i r s 

16 number. 

17 I n the f i r s t paragraph at the top of the 

18 page i t reads j u s t l i k e or very s i m i l a r t o the SWD 

19 one. " I n accordance w i t h the r u l e 19.15.17 NMAC, 

20 the f o l l o w i n g plans describe the design, 

21 c o n s t r u c t i o n , the maintenance and operat i o n , the 

22 closure of the closed-loop and temporary p i t system 

23 t o be used f o r the d r i l l i n g and completion of Rosa 

24 Unit 634B by Williams Production Company, LLC." 

25 Once again, they s t a t e a t the very 
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1 beginning what the purpose of the a p p l i c a t i o n i s 

2 f o r . We can't i n t e r p r e t what t h e i r i n t e r n a l 

3 p o l i c i e s are or what they propose t o do i f they 

4 don't put i t i n here. We review the a p p l i c a t i o n i n 

5 f r o n t of us as i t ' s w r i t t e n . We are expecting the 

6 app l i c a n t t o t e l l us what they plan t o do f o r us t o 

7 consider how t o assess i t , i f i t could be approved. 

8 Yesterday's testimony was p r e t t y much a 

9 shock t o me, because a l l the t h i n g s discussed by Mr. 

10 Lane are not i n any of these a p p l i c a t i o n s . The plan 

11 t o combine the waste, a l l of t h a t , never mentioned. 

12 SWD 2 i s not even mentioned i n t h i s a p p l i c a t i o n . So 

13 f o r us t o a n t i c i p a t e t h a t they are going t o 

14 commingle waste from a l l s i t e s i n t o t h i s p i t as they 

15 s t a t e d , there's nowhere t o take t h a t leap t o assume 

16 t h a t because there's no mention of i t . I f there's 

17 no mention, we have no knowledge of i t . 

18 Q. What's the s i g n i f i c a n c e of t h i s 

19 a p p l i c a t i o n ? 

20 A. Well, the s i g n i f i c a n c e of t h i s i s 

21 b a s i c a l l y on Page 14 of t h i s , i f you go back, the 

22 p i t t h a t ' s proposed i n t h i s one, which we have j u s t 

23 looked at the photographs of -- I'm so r r y , I 

24 apologize. I apologize. I have the wrong page 

25 number. For some reason I can't f i n d i t . But I was 
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1 t r y i n g t o f i n d the pad. For some reason mine 

2 doesn't have -- here we go. I'm sorry.'S Page 7 of 

3 t h i s a p p l i c a t i o n . I t would be the second page a f t e r 

4 the end of the C 144 form. I t i l l u s t r a t e s the 

5 l o c a t i o n of t h i s p i t i s i n the same l o c a t i o n of the 

6 p i t i n SWD 2, t h a t a p p l i c a t i o n . 

7 Without them t e l l i n g us what they plan t o 

8 do, the f a c t t h a t there's two d i f f e r e n t sizes f o r 

9 two d i f f e r e n t p i t s , we d i d n ' t know what t o do about 

10 t h i s . We have got, you know -- but i t i l l u s t r a t e s 

11 t h a t they were proposing the same p i t . As f a r as we 

12 were concerned i n our review, because we were t o l d 

13 nothing d i f f e r e n t , they were proposing a p i t i n the 

14 same l o c a t i o n where t h i s p i t had been approved f o r 

15 in-place b u r i a l i n SWD No. 2. We discussed t h a t i n 

16 our l a s t d e n i a l of the complications because i t 

17 wasn't addressed how t h a t was going t o be resolved. 

18 Q. I s t h i s an issue? 

19 A. Absolutely. 

20 Q. Please e x p l a i n . 

21 A. Well, i n a sense I j u s t d i d about the size 

22 of the p i t s and what they represent. Once again, 

23 our p i c t u r e s i n E x h i b i t 11 i l l u s t r a t e t h i s p i t i s 

24 r e a l . I mean, i t ' s there today. Our concern at the 

25 time -- because a l l t h i s has changed since 
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1 yesterday, my testimony as i t ' s put together. A l l 

2 t h i s t h a t came about yesterday was s t u f f t h a t was 

3 not proposed i n any of the a p p l i c a t i o n s , and I don't 

4 know whether Williams t h i n k s t h a t the OCD can -- I 

5 don't know -- r e a l i z e they are going t o do something 

6 other than what's i n the a p p l i c a t i o n i f i t ' s not 

7 w r i t t e n t h e r e . 

8 So when we were assessing t h i s , we were 

9 cons i d e r i n g how i s t h i s going t o work? You have two 

10 p i t s t h e r e . You have the next one t h a t f o l l o w s i s 

11 l a r g e r than the f i r s t one. The f i r s t one i s b u r i e d 

12 o n - s i t e . Are you going t o do something about that? 

13 What i s going t o be done about that? We were r e a l l y 

14 concerned. 

15 A l o t of t h e i r a p p l i c a t i o n t a l k s about 

16 t h e i r proposals t o reduce the surface disturbance. 

17 My concern w i t h t h a t i s how, when you are r e q u i r e d 

18 t o haul i t away? A c t u a l l y , you are i n c r e a s i n g the 

19 surface disturbance by adding more waste there as 

20 i t ' s proposed and w r i t t e n i n the a p p l i c a t i o n because 

21 i f you f o l l o w the r u l e , you wouldn't be able t o have 

22 a p i t at SWD 2. You would be forced t o use a 

23 closed-loop system and i n d i r e c t l y f o rced t o haul i t 

24 away so the waste would never go t o t h i s other w e l l 

25 s i t e . 
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1 By t a k i n g t h i s as i t ' s w r i t t e n i n the 

2 a p p l i c a t i o n , t a k i n g t h i s waste over there, you are 

3 i n c r e a s i n g the surface disturbance because the waste 

4 would never go there by the r u l e . 

5 Q. Have any other concepts other than the 

6 ones mentioned i n the C 144 permit a p p l i c a t i o n been 

7 expressed t o the OCD by Williams? 

8 A. Well, yesterday's testimony i s a good 

9 example. But f o r e x h i b i t s , yes. This concept of 

10 commingling i s something t h a t was a l l u d e d t o i n 

11 responses t o requests f o r hearing, the a p p l i c a t i o n 

12 from hearing from Williams' l e g a l counsel. They 

13 a l l u d e d there might be some commingling. I t wasn't 

14 d i r e c t i n t h e i r response. I t wasn't i n the 

15 a p p l i c a t i o n s , the C 144 permit a p p l i c a t i o n s . I t was 

16 i n t h e i r b r i e f s or whatever you want t o c a l l the 

17 a p p l i c a t i o n f o r hearing, I guess i s the best way t o 

18 put i t . 

19 This was reconfirmed i f you look at -- I 

20 b e l i e v e i t ' s E x h i b i t 13. This i s a l e t t e r from Ms. 

21 Munds-Dry t o Commissioner Fesmire t h a t k i n d of lays 

22 i t out here. I t ' s mainly i n the second paragraph 

23 about half-way down. I t says, " A d d i t i o n a l l y , I am 

24 t o l d by Williams t h a t a modified or amended C 144 

25 f o r the Rosa Unit i s not r e q u i r e d . I n the past, the 
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1 d i s t r i c t o f f i c e has r e q u i r e d Williams t o f i l e two 

2 separate C 144s f o r each w e l l when i t 

3 co-locates/shares a p i t . Williams f i l e s the f i r s t C 

4 144 t o r e f l e c t the p i t . The p i t w i l l take waste 

5 from the f i r s t w e l l . Then when the w e l l i s d r i l l e d 

6 t o completed Williams f i l e s the next C 144 assigning 

7 the p i t t o the second w e l l . No m o d i f i c a t i o n has 

8 been r e q u i r e d on the f i r s t C 144; thus, Williams d i d 

9 not amend i t s C 144 f o r 634B." 

10 This i s when they are expressing t h i s 

11 commingling here. Once again, t h i s was dated June 

12 3rd. Two a p p l i c a t i o n s were -- yeah, I bel i e v e two 

13 a p p l i c a t i o n s were e i t h e r -- w e l l , t h i s l e d t o the 

14 A p r i l 2 0th review, t h i s r i g h t here. When we 

15 expressed the concerns about t h i s o f f - s i t e / o n - s i t e 

16 and the commingling, one would a n t i c i p a t e i t would 

17 be at l e a s t i n the amended one t h a t ' s before us 

18 today since they have discussed i t and we recognized 

19 i t i n meetings w i t h them. We discussed i t . 

20 Once again, they f a i l e d t o even put i t i n 

21 t h i s amended a p p l i c a t i o n . They j u s t say we are 

22 going t o have t h i s 100 by 100 by 20 p i t . 

23 I n the next a p p l i c a t i o n submitted, the one 

24 before us today, and they s a i d i t w i l l be 

25 constructed a t t h a t s i t e . They d i d n ' t mention t h i s 
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1 commingling. The discussion yesterday w i t h Mr. 

2 Lane, t h a t was not i n the a p p l i c a t i o n even though we 

3 t a l k e d about i t w i t h Mr. McQueen. 

4 Once again, we t o l d them i t ' s never been 

5 expressed i n the a p p l i c a t i o n . We can't consider 

6 something i f i t ' s not presented t o us i n the 

7 a p p l i c a t i o n . That's the format i n which we would 

8 approve the a p p l i c a t i o n . The C 144 permit 

9 a p p l i c a t i o n under Part 17. The hearing f o r 

10 a p p l i c a t i o n f o r hearing i s something d i f f e r e n t . 

11 I t 1 s a d i f f e r e n t mechanism, serves a d i f f e r e n t 

12 purpose. That i s not the a p p l i c a t i o n t h a t we 

13 consider f o r p e r m i t t i n g under Part 17. 

14 Some of the other t h i n g s t h a t were t a l k e d 

15 about, I t h i n k Mr. Lane had s t a t e d t h a t the use of a 

16 closed-loop system i s l i m i t e d t o the separation of 

17 groundwater. I t ' s l i m i t e d i n i t s use. Like you are 

18 forced t o use i t i n a l l s i t u a t i o n s where you don't 

19 meet the s i t i n g requirements. I would beg t o d i f f e r 

20 on t h a t because our operators i n the southeast they 

21 have converted over t o closed-loop system f o r 

22 e v e r y t h i n g . 

23 A good example of t h i s -- and t h i s i s why 

24 I wanted t o b r i n g t h i s up compared t o t h e i r 634 --

25 they are fo r c e d t o use the closed-loop system on the 
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1 634 because they are using o i l based muds. 

2 A c t u a l l y , there's a p r o v i s i o n under temporary p i t s 

3 i f you use oi l - b a s e d muds you must use s t e e l tanks 

4 t o contai n t h a t . So t h a t ' s why they are having t o 

5 use closed-loop t o begin w i t h . I b e l i e v e they said 

6 yesterday they can't close i t i n place because they 

7 t h i n k i t ' s going t o be too high. 

8 But i n the southeast, they have converted 

9 t h e i r whole system over t o closed-loop. Doesn't 

10 matter what the separation of groundwater i s . I t 

11 could be g r e a t e r than or i t could be 200 f e e t . They 

12 are going t o use closed-loop. What a l o t of them 

13 are doing are s i m i l a r a ctions t h a t are o c c u r r i n g at 

14 634B. They are d r i l l i n g t h a t top hole p a r t w i t h a 

15 p i t because i t ' s not i n the formation. And they 

16 b e l i e v e they can meet the closure standards f o r 

17 o n - s i t e closure method f o r t h a t waste, but when they 

18 go t o the other s t u f f and they get i n t o the 

19 formations and they have t o d r i l l through the s a l t 

20 zones and a l l t h a t , they are j u s t h a u l i n g t h a t away. 

21 They are not even attempting t o do t h a t . 

2 2 But they are able t o have a p i t there, and 

23 they are also able t o d r i l l t h e r e . I t ' s not because 

24 you can't have a p i t there t h a t they are forced t o 

25 use closed-loop. They j u s t converted over t o 
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1 closed-loop. When we were l o o k i n g at the p r o v i s i o n s 

2 of t h i n g s , of s t a t i n g using a temporary p i t i n l i e u 

3 of a d r y i n g pad, we thought about t h a t . We 

4 suggested t h a t language. Our thought was t h a t you 

5 are not r e s t r i c t e d t o only use closed-loop systems 

6 when you don't meet the s i t i n g requirements f o r a 

7 p i t because as the operators i n the southeast have 

8 done, they converted t o t a l l y i n t o closed-loop so 

9 they w i l l always have closed-loop. But they can 

10 also have a p i t w i t h t h a t now. 

11 The l o g i c i n the p i t i s i f I meet the 

12 s i t i n g requirements and I t h i n k my waste can be 

13 b u r i e d o n - s i t e and I can meet the i n - p l a c e -- f o r 

14 some reason they don't have t o d r i l l through a s a l t 

15 s e c t i o n or something and they can meet the o n - s i t e 

16 standards -- why would I construct a d r y i n g pad when 

17 I have t o f o l l o w t h a t by c o n s t r u c t i n g the p i t t o 

18 bury i t ? Why not construct the p i t t o begin w i t h 

19 and put my waste i n s i d e there and say -- the r u l e 

20 allows f o r t h a t . The r u l e allows f o r t h a t . 

21 So why create the e x t r a step of cost 

22 surface disturbance when you can have a one-time 

23 surface disturbance i n t h a t case. So, you know, 

24 there's reasons why the r u l e was w r i t t e n . S p e c i f i c 

25 language i s i n there t o address various t h i n g s . I 
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1 j u s t wanted t o c l a r i f y t h a t p o i n t , because yesterday 

2 i t was under the assumption t h a t you were forced t o 

3 use closed-loop and you can only use i t under these 

4 c o n d i t i o n s . I l i k e t o c l a r i f y t h a t you can use i t 

5 any time you want t o . But what you do w i t h waste 

6 may r e s t r i c t c e r t a i n t h i n g s . 

7 So i t 1 s not t h a t you are only r e q u i r e d t o 

8 use i t -- or the o n l y use f o r i t i s when you don't 

9 meet the s i t i n g requirements where they have a p i t , 

10 a temporary p i t , i t can be used where you meet the 

11 s i t i n g requirements f o r the temporary p i t . You can 

12 use closed-loop there as w e l l . 

13 Q. I don't know i t we touched upon t h i s , 

14 Mr. Jones, but when an operator gets a C 144 permit, 

15 i s the permit on t h i s f o r the w e l l i n which i t was 

16 p e r m i t t e d or does i t give the operator the r i g h t t o 

17 dispose or take any waste from any other s i t e s i n t o 

18 t h a t p i t ? 

19 A. Well, t h a t ' s my concern from the testimony 

2 0 yesterday. The a p p l i c a t i o n s t h a t were submitted i n 

21 f r o n t of us, the 634 t h a t was approved d i d n ' t t a l k 

22 about anything other than d e a l i n g w i t h the waste 

23 from t h a t one w e l l . The C 144 t h a t ' s i n f r o n t of us 
24 today f o r the hearing s t a t e s the same t h i n g . For 

25 SWD No. 2, i t doesn't mention 634B, but based upon 
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1 the testimony yesterday, I have some grave concerns 

2 because we have an operator t h a t i s t e l l i n g us t h a t 

3 a l l they need i s an a p p l i c a t i o n t h a t meets the 

4 requirements of Part 17 and once we get t h a t , I 

5 b e l i e v e Mr. Lane s a i d t h a t the dimensions of the p i t 

6 doesn't matter. 

7 You know, as long as we get a p i t , we can 

8 make i t bigger, smaller. And t h a t concerned me 

9 yesterday, because when you do some of the setbacks, 

10 when you s t a r t booking a t the s i t e requirements --

11 and a good example i s look at the dimensions f o r 

12 634B. They are 40 by 80. I f you were t o increase 

13 t h a t t o 100 by 100 -- say f o r some reason they were 

14 l o o k i n g at i n c r e a s i n g t h a t p i t . What would have 

15 made the s i t e requirements f o r the 80 by 40 p i t --

16 say on the 40 side where i t ' s o n l y 40 f e e t wide or 

17 the l e n g t h of the side i s 40 f e e t . I f you were t o 

18 increase t h a t 60 f e e t more, you may f a i l t o meet a 

19 s i t e requirement. S i x t y f e e t when the s i t e 

20 requirement i s 200 f e e t away. Now you j u s t b a r e l y 

21 met i t and they decide t o change t h i s and change the 

22 size of the p i t , they can't have a p i t there. 

23 Once again, they would f a i l the s i t e 

24 requirements. They are saying they have the l u x u r y 

25 of modifying the l e n g t h and w i d t h of the p i t . I am 
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1 saying what's presented, what we see i n f r o n t of us 

2 i n the a p p l i c a t i o n i s what we expect t o see i n the 

3 f i e l d . You can be at 99 f e e t or 101 f e e t i n len g t h . 

4 We are not going t o sweat t h a t . But i f the p i t says 

5 i t ' s going t o be a c e r t a i n s i z e , l i k e the 80 by 40 

6 p i t and then they convert t h a t i n t o 100 by 100, I am 

7 concerned about t h a t because the 80 by 4 0 may have 

8 met the setbacks but the 100 by 100 may not. 

9 So there's not t h a t l u x u r y t o modify i t 

10 t h a t much. You have t o demonstrate you meet a l l the 

11 s i t i n g requirements. I am using t h i s as an example 

12 because the r e a l i t y i s t h i s one meets the s i t i n g 

13 requirements, but t h a t ' s not going t o be the case i n 

14 a l l cases, and I j u s t want -- t h a t ' s why I am 

15 concerned about i t , i s because they are doing t h i s 

16 now. 

17 The other p a r t t o comes i n t o t h i s would be 

18 t h i n g s l i k e the commingling of t h i s waste. Once 

19 again, never expressed i n the a p p l i c a t i o n . But as 

20 we were t o l d yesterday, t h a t ' s t h e i r plan. That's 

21 t h e i r plan. That's what they a c t u a l l y want t o 

22 implement. This was reconfirmed by the Read & 

23 Stevens l e t t e r , by t h a t operator. That proposal, as 

24 i t was submitted t o us, was once again o n - s i t e . 

25 Even though i t was an exception request because i t 
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1 was -- a c t u a l l y , i t was a cross -- i t r i d e s the l i n e 

2 of an exception request or an a l t e r n a t i v e closure 

3 because of what they were asking changes t o . But 

4 once again, i t ' s one w e l l , one p i t , and they were 

5 asking f o r a form of o n - s i t e closure of t h a t one 

6 p i t . 

7 The l e t t e r , though, t h a t was used t o 

8 demonstrate t h e i r n o t i c e t o the surface owner t o l d 

9 us more waste was coming t o t h a t p i t . That was not 

10 expressed i n the a p p l i c a t i o n . So the p o i n t I am 

11 t r y i n g t o make i s t h i s i s a widespread concept t h a t 

12 once you get your permit you don't have t o t e l l OCD 

13 e v e r y t h i n g i n the permit and once you get the permit 

14 you can do t h i n g s you don't t e l l us. 

15 That's my concern, because t h a t ' s what's 

16 been presented t o us today. We have the a p p l i c a t i o n 

17 and i t speaks f o r i t s e l f . But the testimony 

18 yesterday t o l d us a l l t h i s s t u f f t h a t ' s not i n the 

19 a p p l i c a t i o n . We had no idea. I mean, t h a t was 

20 shock yesterday, because a l o t of the s t u f f t h a t was 

21 discussed wasn't even mentioned i n the meetings. 

22 Q. I n order f o r us t o approve a permit, 

23 wouldn't we need t o know the i n f o r m a t i o n t o give 

24 them permission t o do whatever they wanted t o do? 

25 A. Our expectations when we approve the 
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1 permit a p p l i c a t i o n , we are approving what's i n the 

2 a p p l i c a t i o n and nothing more, nothing less than 

3 t h a t . I t i s as i t ' s presented i n w r i t i n g i n the 

4 a p p l i c a t i o n . I t comes back t o even the r u l e s s t a t e 

5 under Section 16 of the r u l e -- i t ' s 16G t i t l e d 

6 D i v i s i o n Approvals. "The d i v i s i o n s h a l l grant and 

7 confirm any d i v i s i o n approval a u t h o r i z e d by 

8 p r o v i s i o n of 19.15.17 NMAC by w r i t t e n statement." 

9 Once again, when we sig n t h i s t h i n g and we say we 

10 approve i t , they have t o have w r i t t e n approval f o r 

11 us. When they go out and s t a r t commingling things 

12 without t e l l i n g us, where i s the w r i t t e n approval? 

13 That's my concern. 

14 Q. Mr. Jones, there's been a l o t of testimony 

15 about the commingling of waste being approved i n the 

16 past by the OCD. I s t h i s c orrect? 

17 A. Yes, and t h a t ' s why I was s t a r t i n g out t o 

18 c l a r i f y . I t i s c o r r e c t . And the way we read t h a t 

19 i n - p l a c e p r o v i s i o n , once again, i t was not our 

20 proposal. I t was something t h a t evolved out of the 

21 hearing process because i t wasn't s p e c i f i c a l l y the 

22 i n d u s t r y ' s d i r e c t proposal. I t was evolved and the 

23 Commission modified i t . 

24 I f you look at the language i n t h a t --we 

25 can go t o t h a t s e c t i o n , i f you don't mind, i n the 
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1 r e g u l a t i o n s . This i s Section 13F and we are loo k i n g 

2 at F(2), which i s in - p l a c e . The only caveat here 

3 would be i n F(2)F f o r the d r y i n g pad. Once again, 

4 t h a t i s F(2)F, s t a t e s "For b u r i a l of contents from a 

5 d r y i n g pad associated w i t h the closed-loop system, 

6 operators can co n s t r u c t a temporary p i t i n 

7 accordance w i t h , " and i t r e f e r s t o s p e c i f i c 

8 p r o v i s i o n s . Paragraphs 1 through 6 and 10 of 

9 Subsection F of Section 11. "And w i t h i n 100 f e e t of 

10 the d r y i n g pad associated w i t h the closed-loop 

11 system." Then i t goes on t o s t a t e , "The operator 

12 s h a l l use a separate temporary p i t f o r the closure 

13 of each d r y i n g p i t associated w i t h the closed-loop 

14 system." 

15 Now, t h i s p r o v i s i o n , as Mr. Von Gonten 

16 s t a t e d , f u r t h e r up above -- l e t me make sure I f i n d 

17 t h a t . I b e l i e v e i t ' s i n 2A -- allows f o r the -- I 

18 w i l l go here as w e l l . I t s t a t e s , "An operator may 

19 use an in - p l a c e b u r i a l i n the e x i s t i n g temporary p i t 

20 of the closure of the temporary p i t . " I t also 

21 allows f o r t h a t , but i t doesn't put t h i s caveat of 

22 l i m i t i n g one p i t f o r p i t as i t does f o r the 

23 closed-loop p o r t i o n . 

24 I don't know why t h a t was done. This i s , 

25 once again -- t h i s language was never proposed by 
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1 any c e r t a i n p a r t y , i t was developed from proposals 

2 from i n d u s t r y , and i t seems t o be something 

3 comingled from what we propose f o r our trenc h 

4 b u r i a l . But t h i s s p e c i f i c a l l y l e f t out the 

5 temporary p i t p a r t . 

6 You know, i f you were t o go and look back 

7 at the order when i t t a l k s about the temporary p i t 

8 under F(2)F, i t t a l k s about the mini l a n d f i l l s . The 

9 goal was not t o have min i l a n d f i l l s . I cannot 

10 e x p l a i n why the Commission l e f t the temporary p i t s 

11 out. There was no mention. 

12 But w i t h t h a t i n mind, since there are 

13 caveats under the tr e n c h b u r i a l , one trench per 

14 temporary p i t or d r y i n g pad associated w i t h 

15 closed-loop system, under t h i s f o r i n - p l a c e , the 

16 caveat s p e c i f i c a l l y f o r the d r y i n g pads, then f o r 

17 the commingling there are p r o v i s i o n s addressing i t , 

18 meaning t h a t they p r o h i b i t i t f o r those or l i m i t i t . 

19 I b e l i e v e there was a question yesterday 

2 0 t o Mr. Lane, are there any p r o v i s i o n s w i t h i n the 

21 r u l e t o discuss commingling. I t h i n k those discuss 

22 i t because they p r o h i b i t i t . But f o r the temporary 

23 p i t s under i n - p l a c e , there's no s p e c i f i c language 

24 t h a t puts t h a t l i m i t a t i o n on i t . 

25 Q. So i f I understand your testimony, 
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1 commingling i s allowed only when the w e l l s share the j 

2 same w e l l pad? j 

3 A. Yes. 

4 Q. That's where the waste would be generated? 

5 A. Yes, and t h a t goes back, once again, t o 

6 the order where i t describes o n - s i t e closure. Not 

7 on-site, on-site closure, which we are talking about \ 

8 s p e c i f i c a l l y today. We are not discussing j 

9 o n - s i t e / o f f - s i t e . We are t a l k i n g about o n - s i t e j 

10 closure and what does i t mean. 

11 The order i t s e l f provides t h a t d e f i n i t i o n 

12 under Paragraph 68. j 

13 Q. Commingling would not be allowed i f the j 

14 two d i f f e r e n t w e l l pads were being used; i s t h a t j 

15 correct? ! 

16 A. That would be o f f - s i t e . 

17 Q. Now, Williams has i n d i c a t e d t h a t they 

18 wouldn't have t o amend any of t h e i r e x i s t i n g permit 

19 a p p l i c a t i o n s , the a p p l i c a t i o n f o r the SWD No. 2, the 

20 a p p l i c a t i o n f o r the 634B. I s t h a t a c o r r e c t 

21 assumption? 

22 A. Well, I have heard t h a t statement m u l t i p l e 

23 times. Then yesterday they s t a t e t h a t they a c t u a l l y j 

24 f i l l out t h a t s p e c i a l form w i t h the d i s t r i c t o f f i c e ! 

25 t o modify t h e i r permits, so I am confused by t h e i r 
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1 assessment t h a t they don't have t o modify something 

2 even though they t o l d us yesterday t h e i r process i s 

3 t o provide the supplemental form t o the d i s t r i c t 

4 o f f i c e t o i n d i c a t e t h a t they are modifying t h a t p i t . 

5 So i n a sense, i t i s a m o d i f i c a t i o n . I 

6 don't know what else you c a l l i t when you are saying 

7 we are su b m i t t i n g t h i s form t o modify our p i t when 

8 you submit t o the d i s t r i c t o f f i c e , and then coming 

9 back t o say we don't need t o modify our permit. 

10 The d i f f e r e n c e i s t h a t i s waste generated 

11 on the same w e l l pad at the same l o c a t i o n compared 

12 t o ha u l i n g i t from a great distance f o r o f f - s i t e 

13 d i sposal somewhere else. 

14 Q. Could you describe some of the problems 

15 t h a t would a r i s e w i t h the P i t Rule i f o f f - s i t e 

16 d i sposal i s allowed as proposed by Williams? 

17 A. There are other p r o v i s i o n s t h a t go w i t h 

18 closure l i k e the si g n t h a t goes w i t h the p i t . I f I 

19 have a p i t ten miles away at 634B and I am using 

20 t h a t p i t t o d r i l l SWD No. 2, what do I put on the 

21 s i g n t h a t ' s r e q u i r e d t o be by t h a t p i t ? Do I put 

22 the i n f o r m a t i o n from SWD 2 which i s ten miles away? 

23 Even though 634B has a w e l l , they have m u l t i p l e 

24 w e l l s there. 

25 I t ' s my understanding based on the drawing 
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1 f o r the s i t e plan f o r the w e l l pad there's a couple 

2 w e l l s t h e r e , would i t t r u l y represent t h a t p i t i f I 

3 used t h e i r sign there? Would t h a t be an accurate 

4 r e f l e c t i o n of what the p i t i s fo r ? The r u l e doesn't 

5 even address these type of t h i n g s because when we 

6 sa i d o n - s i t e closure, o n - s i t e and the expectation of 

7 where the p i t would be, we expected i t t o be w i t h 

8 the w e l l we are d r i l l i n g . 

9 So w i t h t h a t , i t would have addressed 

10 w e l l , i f the p i t i s at a separate l o c a t i o n of 

11 d r i l l i n g , you would have t o have t h i s on your sign. 

12 The r e g u l a t i o n s don't address i t . They 

13 don't provide t h a t k i n d of i n s t r u c t i o n . Because the 

14 exp e c t a t i o n would be when I con s t r u c t my p i t , i t ' s 

15 r i g h t where I am d r i l l i n g , so I have t o have the 

16 sig n t h e r e . I f I have my w e l l s i g n there and the 

17 p r o v i s i o n says i f you comply w i t h 16.8 which means 

18 you are the owner/operator of the w e l l and you have 

19 the w e l l sign out there, you don't have t o f o l l o w 

20 the s p e c i f i e d requirements under Part 17 f o r the 

21 s i g n because you are the owner/operator t h a t ' s 

22 l i n k e d t o t h i s p i t . 

23 Q. What about fencing? 

24 A. Well, f o r the fencing, once again, we go 

25 back t o t h i s request where i t ' s on l y open -- i t ' s 
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1 only allowed t o be open on one side i f the r i g i s 

2 adjacent t o i t . So i f you have a p i t -- i n t h i s 

3 case as Williams has requested i n t h i s permit 

4 a p p l i c a t i o n , t o allow t h a t f r o n t side of the p i t t o 

5 be open d u r i n g o p e r a t i o n a l purposes, w e l l , there's 

6 no r i g adjacent t o i t . 

7 I f the a n t i c i p a t i o n was t h a t you would 

8 have a l l these p i t s l i k e t h i s , i t would address the 

9 c o n d i t i o n s i n which you could allow t h a t fence t o be 

10 open i f i t wasn't adjacent t o a r i g , and there's not 

11 any language. The language s p e c i f i c a l l y says the 

12 only caveat t o have fencing open i s the r i g i s 

13 adjacent t o the p i t or v i c e verse appear. 

14 Q. Would there be any problem w i t h the --

15 would another problem be the temporary p i t 

16 inspection? 

17 A. Yes. The frequency of inspections are 

18 based on the presence of the r i g . I f the r i g i s 

19 o n - s i t e , i t says, you got t o inspect i t d a i l y . I f 

20 i t ' s not o n - s i t e , i t ' s weekly. So the question i s 

21 which one i s i t ? The r i g i s o n - s i t e a t SWD 2 ten 

22 miles away, but i t ' s not o n - s i t e where they are 

23 proposing t h e i r p i t . So which i n s p e c t i o n do they 

24 do, the d a i l y or the weekly? 

25 We don't know the answers because we 
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1 d i d n ' t consider t h i s when we were proposing the 

2 language. The language doesn't s p e c i f y which one 

3 you have t o do. I f your p i t i s away from your 

4 d r i l l i n g s i t e or i f i t ' s -- i t ' s more addressed f o r 

5 i t t o be on your d r i l l i n g s i t e , because the 

6 expect a t i o n i s t h a t i f the r i g i s o n - s i t e , t h a t 

7 means i t ' s t h e r e , and you would be there as w e l l so 

8 you could inspect i t d a i l y . 

9 Q. Would i t cause any problems f o r the 

10 release date? 

11 A. Well, t h a t goes back t o a couple t h i n g s . 

12 For the r i g release date, the importance of t h a t , i t 

13 also goes back t o even closures. When do you have 

14 t o implement closures? I f you go t o the closure 

15 requirements and the t i m e l i n e s p e c i f i e d w i t h i n the 

16 r u l e , and t h a t ' s Section 13A -- i f I'm not mistaken 

17 i t i s A(7) -- i t s t a t e s , "An operator s h a l l close 

18 any other p e r m i t t e d temporary p i t w i t h i n s i x months 

19 from the date of the operator's release of the 

20 d r i l l i n g or r i g . " 

21 Now, i f there's not a r i g there by the 

22 p i t , how do we determine t h a t i f i t ' s ten miles 

23 away? How do we l i n k that? What i f i n t h i s case i t 

24 sounds l i k e they got a r i g there today. They got a 

25 closed-loop system. They are d r i l l i n g 634B and they 
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1 want t o s t a r t t h i s one as soon as p o s s i b l e . What i f 

2 t h a t r i g i s o n - s i t e but i t ' s l i n k e d t o the other 

3 p i t ? How does t h a t work? How do we f i g u r e out 

4 which r i g t o release from the s i t e ? 

5 Once again, the r u l e doesn't contemplate 

6 those t h i n g s because the r u l e had c e r t a i n -- there 

7 were c e r t a i n assumptions when the OCD presented the 

8 language f o r the r u l e t h a t the p i t would be l i n k e d 

9 t o the d r i l l i n g a c t i v i t y and the r i g release date 

10 would be l i n k e d t o the r i g release beside t h a t p i t . 

11 Q. Would i t cause any problems f o r the 

12 surface owner n o t i f i c a t i o n ? 

13 A. Well, i t could. Let me go back. Yes, i t 

14 would. This scenario was too close t o home f o r the 

15 area i n which t h i s would impact t h i s scenario. 

16 Because they are both f e d e r a l agencies and they are 

17 under the Bureau -- I'm sor r y , the Department of 

18 I n t e r i o r , both agencies, so they have a u n i f i e d body 

19 r e p r e s e n t i n g them. 

20 But l e t ' s say t h a t when you n o t i f y these 

21 p a r t i e s , l e t ' s say they are not at t h i s type of 

22 environment. Because t h i s c o n s i d e r a t i o n goes 

23 state-wide i f i t ' s considered. I mean, Williams has 

24 got t h e i r case here today. They don't r e a l i z e the 

25 i m p l i c a t i o n s of t h i s . 
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1 Let's say f o r n o t i f i c a t i o n f o r the o n - s i t e 

2 closure method t h a t ' s r e q u i r e d under Section F of 

3 13, you got i n your a p p l i c a t i o n you got t o n o t i f y 

4 t h a t p a r t y . Who do you n o t i f y ? The p a r t y at the 

5 d r i l l i n g s i t e t h a t you are going t o take your waste 

6 over there? Or do you n o t i f y the p a r t y t h a t you are 

7 going t o bury the waste on t h e i r side? 

8 These could be two separate p a r t i e s . They 

9 could be two separate landowners, surface owners. 

10 Who do you n o t i f y ? I n t h i s case i t ' s easy because 

11 you got the Department of the I n t e r i o r , but there's 

12 a b i g p i c t u r e a p p l i c a t i o n t o t h i s . I t goes beyond 

13 t h e i r proposal. We have got t o look at t h a t . We 

14 honestly have t o look a t t h a t . 

15 That's why we are here today. Who do you 

16 n o t i f y ? What i f i t ' s i n a d i f f e r e n t d i s t r i c t and 

17 you are doing closure. The p i t i s i n D i s t r i c t 3 and 

18 your d r i l l i n g s i t e i s i n D i s t r i c t 4. Which d i s t r i c t 

19 o f f i c e do you n o t i f y t h a t you are going t o close the 

20 p i t and implement closure? I mean, t h i s i s a 

21 r e a l i t y of t h i s s i t u a t i o n i s t h a t you could have 

22 your d r i l l i n g a c t i v i t y i n one d i s t r i c t and your p i t 

23 i n another one. How does t h a t work? Once again, 

24 the r u l e doesn't contemplate t h a t because the 

25 expectation i s t h a t they shouldn't be t h a t f a r 
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1 apart. 

2 Q. Would i t cause any problems w i t h regard t o 

3 the b u r i a l markers? 

4 A. Well, t h i s i s a question -- I mean, the 

5 r u l e doesn't address t h i s . What do you put on the 

6 b u r i a l marker i f we were t o allow i t ? I mean, would 

7 you put -- you are r e q u i r e d t o put the l e g a l 

8 d e s c r i p t i o n , w e l l name, API number, a l l t h a t 

9 i n f o r m a t i o n on the marker where you bury something 

10 o n - s i t e when you implement o n - s i t e closure. What 

11 would you put on i t ? 

12 I n t h i s case, as they have s t a t e d here i n 

13 the hearing, you would have waste from 634B and SWD 

14 2, two w e l l s , two l e g a l d e s c r i p t i o n s . Would someone 

15 question that? Does i t make sense or i s t h a t 

16 applicable? Or would you j u s t put 634B on there? 

17 Where would you put i t ? What i n f o r m a t i o n would you 

18 choose t o put on there? Once again, the r u l e 

19 doesn't have s p e c i f i c language t o address these 

20 o f f - s i t e type t h i n g s because once again, i t would be 

21 l i n k e d t o the w e l l you are d r i l l i n g . 

22 I b e l i e v e i f you go through the 

23 d e l i b e r a t i o n s , we d i d provide some pages, the one i n 

24 the 5000s. There's a huge discussion by 

2 5 Commissioner Olson here about the concern or the 
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1 e xpectation t h a t when you put the marker down, i t 

2 would be near the w e l l t h a t ' s been plugged and 

3 abandoned i f t h a t were the case. There was a 

4 discussion of t h a t i n the r e . 

5 Once again, I go back t o t h a t Paragraph 4 

6 I mentioned. I t alludes t o the f i n d i n g s or the 

7 reasons f o r the r e g u l a t o r y language t h a t was adopted 

8 or accepted by the Commission or presented, t h a t i t 

9 also counts on the d e l i b e r a t i o n s . So you have t o 

10 look a t those t o understand the thought process at 

11 the time. The expect a t i o n was expressed by 

12 Commissioner Olson of what t h a t marker would 

13 represent. 

14 Q. Would i t cause any problems w i t h regard 

15 t o -- would OCD and the p u b l i c know -- would i t 

16 cause any problems i n when Part 3 6 would apply or 

17 Part 17 would apply? 

18 A. I n a l l honesty, i f t h i s i s t o be 

19 considered, I t h i n k I implement both programs, Part 

20 17 and Part 36, because I have the primary Part 36. 

21 I f t h i s i s considered, I would have a hard time 

22 knowing which one t o apply at which time. You know, 

23 i t goes i n t o these t h i n g s . You know, i t ' s been 

24 discussed t h a t you can have as many as 23 w e l l s 

25 b u r i e d i n one s i t e f o r t h i s commingling. I t was 
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1 mentioned by Williams t h a t t h a t ' s a p o s s i b i l i t y . I f 

2 t h i s i s considered, there's a p o s s i b i l i t y t h a t i t 

3 becomes a r e a l i t y . Then I wouldn't even know what a 

4 c e n t r a l i z e d f a c i l i t y i s anymore. 

5 Right now i t ' s c r y s t a l c l e a r the way the 

6 r u l e i s implemented, the way i t ' s supported by the 

7 order. I t ' s c l e a r t o us what i t means. I t ' s c l e a r 

8 f o r o n - s i t e closure method what i t means because of 

9 what the Commission has t o l d us what i t means i n the 

10 order i t s e l f . 

11 But i f t h a t i s t o change, I don't r e a l l y 

12 know what i t means anymore. I don't know when Part 

13 36 a p p l i e s . I wouldn't know how t o recommend or 

14 t e l l the people which r e g u l a t i o n a c t u a l l y a b s o l u t e l y 

15 app l i e s anymore. I am t a l k i n g p e r s o n a l l y as a 

16 r e g u l a t o r , I wouldn't know what t o t e l l them i f t h i s 

17 comes about. I would be at a l o s s . 

18 Q. What would be some of the p o t e n t i a l 

19 outcomes i f Williams' a p p l i c a t i o n i s approved? 

20 A. Well, I t h i n k Commissioner Ba i l e y made the 

21 statement. I t would set a precedent f o r a l l f u t u r e 

22 s u b m i t t a l s from a l l o t h e r a p p l i c a n t s . Once again, 

23 b i g p i c t u r e . I t goes beyond Williams' proposal. I t 

24 becomes something t h a t could be ap p l i e d throughout 

25 the whole e n t i r e s t a t e . 
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1 Some of the other issues i s t h a t operators 

2 could get t h i s o f f - s i t e b u r i a l through 

3 a d m i n i s t r a t i v e approvals and the only r e s t r i c t i o n 

4 would be the s i g n i n g requirements and the b u r i a l 

5 standards. That's the only l i m i t a t i o n s f o r t h i s . 

6 That's what i t would lead t o . That concerns us 

7 because r i g h t now we have other l i m i t i n g f a c t o r s . 

8 I f t h i s i s considered -- because of the Paragraph 68 

9 t h a t says o n - s i t e closures i s where the waste i s 

10 generated. That puts a l i m i t on t h a t . 

11 We look a t i t as we are hoping t h a t even 

12 the spacing requirements would even put a more 

13 l i m i t i n g f a c t o r on i t as w e l l . Because i f you have 

14 a w e l l pad, t h i s i s my w e l l pad and I have s i x 

15 w e l l s , due t o spacing i f t h a t l o c a t i o n meets the 

16 s i g n requirements and they t h i n k t h a t the p i t -- so 

17 they have a p i t there and then on top of i t they 

18 t h i n k the waste they generate from d r i l l i n g those 

19 s i x w e l l s can meet the b u r i a l standards, then you 

20 can have s i x p i t s b u r i e d i n place there. 

21 That's allowed through the r u l e . There's 

22 nothing t o prevent t h a t . But the t h i n g i s we are 

23 hoping t h a t the spacing would also create some other 

24 l i m i t a t i o n s so we don't have 23 of these or 200 of 

25 these t h e r e . 
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1 But the biggest concern i s t h i s o f f - s i t e 

2 b u r i a l would j u s t become a common request i f there's 

3 a s i t i n g issue. I f I can't have a p i t and meet the 

4 sign requirements t o implement the s i g n requirements 

5 t o meet the o n - s i t e closure a t the place I am 

6 d r i l l i n g , I j u s t go somewhere else and put the p i t 

7 over there where I can meet the requirements. I t 

8 k i n d of defeats the whole purpose of l i m i t a t i o n s . 

9 Disposal through the P i t Rule i s l i m i t e d 

10 a p p l i c a t i o n . Part 3 6 i s permanent f u l l - o n disposal 

11 of o i l f i e l d waste. That's what i t handles. But 

12 Part 17 i s l i m i t e d or else we would have sai d l e t ' s 

13 replace Part 36 w i t h Part 17. There's l i m i t e d 

14 a p p l i c a t i o n s f o r c o n s i d e r a t i o n f o r disposal of waste 

15 under Part 17 i s what I am t r y i n g t o get a t . Part 

16 3 6 handles -- t h a t ' s i t s primary o b j e c t i v e . So i t ' s 

17 s p e c i f i c a l l y designed t o deal w i t h t h a t issue. 

18 With t h i s , when you t h i n k about t h a t , you 

19 would be b a s i c a l l y c r e a t i n g a loophole i n the 

20 r e g u l a t i o n s t h a t would a l l o w them t o bypass Part 36. 

21 That's a r e a l i t y of i t . Instead of having -- i f I 

22 can have my p i t anywhere where i t ' s i n a 

23 non-environmental s e n s i t i v e area, I can put i t 

24 anywhere. And even i f we r e s t r i c t how much could be 

25 comingled or couldn't be comingled, I could have 500 
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1 of these i n d i v i d u a l p i t s out there and t h a t wouldn't 

2 stop t h a t process i f i t ' s considered t o be approved 

3 today because there's no l i m i t a t i o n s w i t h i n the r u l e 

4 s t a t i n g how many you could have. I n d i v i d u a l s p i t s I 

5 am t a l k i n g about. Side by side, not comingled. I 

6 could have 500 of them i f I want t o and s t i l l meet 

7 the requirements of the r u l e i f t h i s i s considered, 

8 t h i s Williams proposal i s considered. 

9 And, of course, i f you are smart, i f I was 

10 a p a r t y t h a t was l o o k i n g a t a Part 3 6 permit, I 

11 would buy land and ask the operators t o come i n and 

12 permit t h e i r p i t s , these o f f - s i t e d i s p osal p i t s on 

13 my pro p e r t y . I wouldn't have t o pay the cost f o r 

14 the c o n s t r u c t i o n of the p i t and a l l of t h a t but I 

15 could work out some arrangement w i t h them f o r 

16 d i s p o s a l . I wouldn't even have t o get a Part 36 

17 permit. There would be no need f o r i t . 

18 You know, w i t h t h a t , when you s t a r t l o s i n g 

19 t h a t , you lose t h i n g s l i k e f i n a n c i a l assurance t o 

20 deal w i t h contamination. People walk away from 

21 those type of t h i n g s . The Part 3 6 r e q u i r e s t h a t . 

22 I f the operator walks away and there's 

23 contamination, t h a t ' s what the f i n a n c i a l assurance 

24 i s f o r . I t ' s there t o address t h a t . I t ' s there t o 

25 ensure closure takes place, e v e r y t h i n g takes place, 
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1 and we can hold on t o t h a t . 

2 Other t h i n g s are the permits under Part 

3 36, they are r e q u i r e d t o be renewed every ten years. 

4 They have t o go through a hearing or p o t e n t i a l 

5 hearing i f there's issues or m o d i f i c a t i o n s . I f you 

6 go t h i s route they don't have t o worry about a 

7 permit t h a t r e q u i r e s a renewal every ten years. 

8 Of course, i f you had issues, Part 36 

9 allows the D i v i s i o n t o deny an a p p l i c a t i o n i f the 

10 operator has a poor environmental h i s t o r y . Once 

11 again, t h a t operator can cut t h i s deal and have t h a t 

12 operator, the generator of the waste, put one of 

13 these o n - s i t e disposal p i t s on t h e i r p r o perty, and 

14 t h a t ' s a non-issue. They are out of the loop. 

15 That's not even a c o n s i d e r a t i o n i f they should be 

16 managing t h i s waste at a l l . 

17 Of course, f o r the t r u e l a n d f i l l --

18 because we are t a l k i n g about permanent d i s p o s a l , 

19 i t ' s not land farming. Land farming i s remediation. 

20 This i s permanent d i s p o s a l . So we have t o compare 

21 i t t o a l a n d f i l l . That r e q u i r e s 100 f o o t separation 

2 2 from t o groundwater from the bottom of the design. 

23 Temporary p i t i n t h i s case f o r the 634 i s less than 

24 100 f e e t already. 

25 The separation there, the minimum 
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1 separation i s i t 50 f e e t t o groundwater, but a Part 

2 36 l a n d f i l l permit requires 100 f o o t separation, an 

3 e x t r a l e v e l of separation f o r p r o t e c t i o n . 

4 A l l waste t h a t goes i n t o the l a n d f i l l must 

5 past the p a i n t f i l t e r t e s t . I t ' s odd t h a t when the 

6 d e s t r u c t i o n of the Part 17 came about, t h a t only 

7 app l i e s f o r a trenc h under Part 17. I f you read the 

8 p r o v i s i o n s f o r trench, i t t a l k s about t r a n s f e r r i n g 

9 the waste from the p i t or d r y i n g pad over i n t o the 

10 trench, i t says i t must pass the p a i n t f i l t e r when 

11 you s t a b i l i z e i t t o be able t o put i t i n there. For 

12 some reason, t h a t d i d n ' t get t r a n s f e r r e d over t o i n 

13 place. They s t i l l have t o be s t a b i l i z e d t o hold the 

14 top but i t doesn't have t o pass the p a i n t f i l t e r 

15 t e s t . When they are commingling these t h i n g s , i t 

16 concerns us w i t h i t . 

17 I mean, f o r the d r y i n g pad s i t u a t i o n of 

18 the closed-loop system, i t ' s one per p i t . The idea 

19 of the d r y i n g pad i s you don't have a h y d r a u l i c head 

20 anyway so i t shouldn't be sloppy waste anyway. I t 

21 should be dry so you wouldn't have i t l i k e i n a p i t . 

22 Of course, there's m a n i f e s t i n g r e q u i r e d up under 36 

23 i f you are going t o accept waste so you know what's 

24 i n t h e r e . You always know what's going i n there and 

25 the volume. You always know t h a t . 
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1 I f there's f r e s h water at the s i t e , you 

2 are r e q u i r e d t o do groundwater monitoring. Under 

3 Part 17 there's no such t h i n g , no groundwater 

4 monitoring. 

5 Then, of course, the design f o r l a n d f i l l 

6 i s a double l i n e r w i t h leachate and a leak d e t e c t i o n 

7 system, and then on top of a l l t h a t the l i n e r i s 

8 e i t h e r a 30 m i l l PVC or 60 m i l l HDP so i t ' s 

9 double-lined, leak d e t e c t i o n , and l i k e the super 

10 l i n e r , they are compared t o the 20 m i l l s t r i n g 

11 re-enforced r e q u i r e d under the temporary p i t . 

12 That's a low l a y e r d e n s i t y polyethylene l i n e r . 

13 The b i g t h i n g i s t h a t a l a n d f i l l r e q uires 

14 a 3 0-year closure requirement. Even once they close 

15 i t , the f a c t t h a t they have groundwater monitoring, 

16 i t ' s monitored f o r an a d d i t i o n a l 30 years a f t e r i t ' s 

17 closed. Nothing comes w i t h Part 17 t h a t addresses 

18 t h a t . 

19 I mean, these t h i n g s t o prepare -- you 

20 were asking e a r l i e r about the comparison of Part 3 6 

21 t o t h i s l a n d f i l l t o the temporary p i t . This i s i t . 

2 2 This i s super l e v e l p r o t e c t i o n f o r permanent 

23 disposal compared t o t h i s temporary p i t i n which 

24 they want t o s t a r t c o n s o l i d a t i n g waste from o f f - s i t e 

25 at a l o c a t i o n where they already have a p i t . 
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1 When you look at the l e v e l of p r o t e c t i o n 

2 t h a t Part 3 6 provides, i t ' s amazing. There's a 

3 reason f o r i t because of t h a t c o n s o l i d a t i o n . But 

4 under t h e i r proposal, you wouldn't have any of those 

5 l e v e l s of p r o t e c t i o n . 

6 Another -- a l o t of these other type of 

7 thi n g s I have l i s t e d here Mr. Von Gonten has already 

8 t a l k e d about. You know, more landowners would be 

9 w i l l i n g t o bury t h e i r waste on t h e i r land, and 

10 t h a t ' s easiest demonstration of t h a t i s the Read & 

11 Stevens l e t t e r . I mean, t h a t i s a r e a l l e t t e r , 

12 submitted an a p p l i c a t i o n , t o show t h a t i t ' s not 

13 something we j u s t thought could happen, i t ' s 

14 something t h a t i s happening behind the scenes t h a t 

15 we are not aware of again. 

16 Then i t leads t o the less r e g u l a t o r y 

17 c o n t r o l over the p i t s . I mean, when you compare the 

18 p a r t of Part 3 6 t o Part 17 temporary p i t and 

19 l a n d f i l l , a b s o l u t e l y there's less r e g u l a t o r y 

20 c o n t r o l . You don't get t o walk away from the 

21 l a n d f i l l . You have 30 years post-closure. You walk 

22 away from the p i t here. Just walk away from i t . 

23 I t k i n d of goes back t o Williams' 

24 p o s i t i o n . They say hey, w e l l , we have got 

25 o p e r a t i o n a l c o n t r o l , I t h i n k i s the term Mr. Lane 
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used yesterday. What i f they s e l l t h a t w e l l s i t e 

and the w e l l s w i t h i t ? They no longer have 

o p e r a t i o n a l c o n t r o l over i t . They get t o leave 

t h e i r b u r i e d waste th e r e . They don't d i g i t up and 

take i t w i t h them t o keep c o n t r o l over i t . They 

leave i t behind. So o p e r a t i o n a l c o n t r o l i s only 

l i m i t e d t o when they are ope r a t i n g i t . I f they s e l l 

i t , i t becomes someone else's problem. 

CHAIRMAN FESMIRE: Do we have a l o t more 

t o go? 

go. 

MR. SWAZO: How much more do we have t o 

THE WITNESS: Not much. We are down t o 

the f i n a l p a r t . Next question. 

Q. I n your o p i n i o n , would the g r a n t i n g of 

Williams' a p p l i c a t i o n be a change t o Part 17? 

A. Yes. You know, our o p i n i o n i s i t ' s a 

substantive change t o Part 17. Because i t ' s going 

t o be a p p l i e d -- whatever i s decided today i s going 

t o be a p p l i e d throughout the whole e n t i r e s t a t e . I t 

sets precedent. I f i t ' s done through t h i s hearing, 

b a s i c a l l y the message i s you can come i n f r o n t of 

the Commission t o get t h i s . 

And Williams' proposal, once again, i t ' s 

s t a t e d k i n d of d i f f e r e n t l y i n d i f f e r e n t t h i n g s . 

PAUL BACA PROFESSIONAL COURT REPORTERS 
bd955890-25b9-42f3-86ea-290583fb3e1e 



Page 267 

1 I t ' s been t o l d here o n - s i t e i s where the p i t i s a t . 

2 That's o n - s i t e as i t ' s described. On-site closure 

3 i n our request f o r hearings and so f o r t h , 

4 a p p l i c a t i o n s f o r hearings, s t a t e t h a t o n - s i t e 

5 closure i s where the waste i s b u r i e d . 

6 So there are two t h i n g s t h a t have been 

7 expressed. I f e i t h e r of those -- and I b e l i e v e t h a t 

8 f o r i n - p l a c e they say i t ' s where the p i t i s located. 

9 So t h i s would be something t h a t w i l l e v e n t u a l l y -- I 

10 mean, i f i t ' s allowed here, any operator should be 

11 able t o get i t . I n a l l honesty, i f you guys 

12 consider i t , any operator should get i t . 

13 But my concern i s the o n - s i t e closure t h a t 

14 they describe being where the waste i s b u r i e d and i n 

15 w r i t i n g and then t h e i r testimony i s where the p i t i s 

16 l o c a t e d , i t leads t o a change of what's i n t h a t 

17 Paragraph 68 of the order. The order s t a t e s o n - s i t e 

18 closure i s where the waste i s generated. Then you 

19 go back and read t h a t , so I can get the whole 

20 statement i n . 

21 CHAIRMAN FESMIRE: Page 11, No. 18. 

22 A. I t s t a t e s , "On-site Closure Methods. 

23 Where the waste as generated from the d r i l l i n g 

24 workover of the w e l l i s b u r i e d on or near the w e l l 

25 pad." 
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1 That leads t o the change of t h i s , t o the 

2 order i t s e l f . And the venue f o r t h a t would be at a 

3 r u l e amendment hearing. Because i f i t ' s decided 

4 here today t o change t h i s , those p a r t i e s t h a t 

5 p a r t i c i p a t e d through the whole e n t i r e P i t Rule 

6 hearing process, when they l e f t and read the order, 

7 t h i s was t h e i r understanding of what t h i s meant. 

8 The p a r t i e s t h a t d i d n ' t appeal, the environmental 

9 groups t h a t d i d n ' t appeal had t h i s understanding. 

10 This i s what i t meant. I f we were t o change i t 

11 today, they are not here. They are not here. They 

12 have no say, they have no knowledge t h a t t h i s change 

13 would be o c c u r r i n g and what they thought from the 

14 order was t h e i r understanding of what t h i s meant now 

15 means something else and they are l e f t out of the 

16 loop. 

17 That's why I am saying, i t ' s our 

18 understanding t h a t i t would take more of a r u l e 

19 amendment hearing t o al l o w those p a r t i e s t o come i n 

2 0 t o p a r t i c i p a t e i n the changing of the r u l e , the 

21 meaning of the concepts of the r u l e t h a t are 

22 expressed i n the order. 

23 So we have some concerns about i t because 

24 i t i s a substantive change. Because we went here, 

25 we found our answers here from the Commission of 
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1 what they had considered. That's what the mechanism 

2 t o discover t h a t i s . These are f i n d i n g s of f a c t and 

3 conclusions of law and reasons why the Commission 

4 chose the language i t chose and what i t meant. 

5 Q. What would the r e s u l t be f o r the p a r t i e s 

6 t h a t were i n v o l v e d i n the i n i t i a l rule-making i f 

7 Williams' a p p l i c a t i o n i s granted? 

8 A. Well, once again, t h a t ' s what I was 

9 saying. They would have no voice i n the de c i s i o n t o 

10 d i r e c t change of the order. They are not here. 

11 They are not a d i r e c t p a r t y t o t h i s hearing because 

12 t h i s i s a s p e c i f i c hearing w i t h s p e c i f i c l o c a t i o n s 

13 on a s p e c i f i c a p p l i c a t i o n , so they were not -- they 

14 would not be subject t o be p a r t y t o t h i s . 

15 But once again, t h a t would be such a 

16 substantive change t o the r u l e i t s e l f , based upon 

17 what's s t a t e d i n the order, i t would be co n t r a r y t o 

18 what's s t a t e d i n the order a c t u a l l y . 

19 Q. Has Williams submitted a permit 

20 a p p l i c a t i o n t h a t would resolve the issue before us 

21 today? 

22 A. A b s o l u t e l y . They have the C 144. I t ' s 

23 c a l l e d the Closed-loop Easy Form. We r e f e r t o i t as 

24 the CL Easy Form. They've got i t . They submit ted 

25 i t March 23rd . I t ' s E x h i b i t 14 i f you want t o look 
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1 at i t . The easy form does have r e s t r i c t i o n s . I f 

2 you look a t the i n s t r u c t i o n s up at the top, i t 

3 b a s i c a l l y t e l l s you, you submit one per closed-loop 

4 system request and then f o r any a p p l i c a t i o n request 

5 other than a closed-loop system t h a t uses 

6 above-grade tanks or h a u l - o f f bins or proposes t o 

7 implement waste removal f o r closure, please submit a 

8 C 144 and not the C 144 CLEZ form. So i t ' s saying 

9 t h a t i f you use h a u l - o f f bins and you haul i t away, 

10 t h i s i s the form t o use. So they d e f i n i t e l y have 

11 t h i s i n the queue. 

12 This i s pending, and i t ' s pending because 

13 we have t h i s hearing i n f r o n t of us f o r a d i f f e r e n t 

14 a p p l i c a t i o n f o r the same use. We want t o make sure 

15 when the hearing i s done we know what we approved. 

16 I f we have m u l t i p l e a p p l i c a t i o n s submitted f o r one 

17 w e l l s i t e and we s t a r t approving them, then we have 

18 m u l t i p l e approvals, and the question would be which 

19 one a p p l i e s . We j u s t want t o make sure whatever i s 

2 0 decided t h a t whatever we approve i s what we approve 

21 and we don't have m u l t i p l e approvals f o r d i f f e r e n t 

22 a c t i v i t i e s . So i n t h i s way we can a n t i c i p a t e 

23 e x a c t l y what's going t o occur at the s i t e . 
24 Q. Now, as I understand Williams' testimony, 

25 the reason why we have been going through t h i s 
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1 months-long process and why we are here l a t e on a 

2 Friday afternoon i s because they want d i r e c t i o n from 

3 the Commission as f a r as what o n - s i t e means; namely, 

4 whether o n - s i t e means where the waste i s generated 

5 or where the waste i s buried. Has the Commission i 

6 given c l e a r d i r e c t i o n w i t h regard t o what o n - s i t e 

7 means? j 

8 A. I b e l i e v e i t has i n the order. I mean, 

9 t h a t ' s where i t ' s supposed t o be expressed, i n the 

10 order. The purpose of the order i s t o support the j 

11 p r o v i s i o n s t h a t are w i t h i n the r u l e t h a t they j 

12 propose. They have t o support i t based on e i t h e r j 

13 testimony or d e l i b e r a t i o n s . You have t o be able --

14 other than t h a t , any r u l e t h a t ' s designed and j 

15 approved by a Commission could be challenged i f 

16 there's n o t h i n g t o support i t . So they have t o l i n k j 

17 it to either direct testimony or state their \ 

18 opinions of t h i s i s what t h i s means here and why we 

19 d i d t h i s , why we d i d n ' t do t h a t . 

20 That's what the whole order i s about. I f 

21 you read the order, i t ' s i n t e r e s t i n g because they 

22 put people's perspectives, what everyone considered 

23 or why they chose or d i d n ' t choose something. They 

24 s t a t e i n t h i s case what o n - s i t e closure method 

25 meant, and i t d i d not mean o f f - s i t e d i s p osal at a j 
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1 d i f f e r e n t l o c a t i o n . 

2 Q. What d i d i t say t h a t o n - s i t e meant? 

3 A. I t h i n k I j u s t read t h a t a few minutes 

4 ago. I don't t h i n k we want t o do i t again. I t h i n k 

5 the p o i n t i s c l e a r . 

6 Q. I s there anything else t h a t you want t o 

7 c l a r i f y w i t h regard t o any other evidence o r 

8 testimony? 

9 A. I k i n d of d i d some of t h a t up f r o n t and 

10 throughout my testimony. I t h i n k f o r the most p a r t 

11 f o r t h i s I t h i n k I have covered e v e r y t h i n g . 

12 Q. Let's go through the e x h i b i t s . E x h i b i t 

13 No. 2, t h a t ' s a copy of your resume t h a t you 

14 prepared f o r the case? 

15 A. Yes. The question you j u s t asked, I would 

16 l i k e t o comment on one t h i n g , and t h a t ' s the 

17 a d m i n i s t r a t i v e mod t h a t we issued f o r the Rosa Unit 

18 634B. There was a reason t h a t we d i d t h i s . F i r s t , 

19 i t s t a t e s based upon the l e t t e r s and the 

20 conversations w i t h Williams, e s p e c i a l l y a f t e r the 

21 s u b m i t t a l s t h a t we received, we had grave concerns 

22 t h a t they thought they had t h i s f r e e w i l l once they 

23 have the permit t o s t a r t commingling s t u f f w i t hout 

24 approval o r m o d i f i c a t i o n s t o t h e i r permit, and 

25 t h a t ' s expressed i n the June 3rd l e t t e r from l e g a l 
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1 counsel of Wi l l i a m s . Their p o s i t i o n was they d i d n ' t 

2 have t o modify anything i n order t o commingle or 

3 co-share, co-locate those p i t s . 

4 We wanted t o make sure, number one, i t was 

5 c r y s t a l c l e a r t h a t the in-place b u r i a l t h a t they 

6 were approved f o r was only f o r the p i t t h a t was 

7 p e r m i t t e d under t h a t permit a p p l i c a t i o n . 

8 The other t h i n g t h a t they had t o do i n 

9 t h a t l e t t e r was also address, you could say, the 

10 a l t e r n a t i v e closure p l a n because they do address i t 

11 i n the permit a p p l i c a t i o n t o a c e r t a i n extent but i t 

12 was i n c o r r e c t . I f we go t o the 634 permit 

13 a p p l i c a t i o n , E x h i b i t 10, i f you go f i n d the closure 

14 plan i n the a p p l i c a t i o n -- I apologize. I d i d n ' t 

15 mark t h a t but i t should be near the end of the 

16 document. 

17 I am on Page 21 and 22 of the a p p l i c a t i o n 

18 of E x h i b i t 10. I am l o o k i n g at No. 8 on t h e i r 

19 closure plan. This i s r e f e r r i n g t o the sampling of 

20 the p i t . The r e g u l a t o r y references, they t a l k 

21 about, they s a i d they are going t o sample and t e s t 

22 per 19.15.17.13(B(1)(b). I would l i k e the 

23 Commission, i f they could, t o go t o t h a t i n the 

24 r u l e . This addresses the closure of a temporary 

25 p i t . And t h i s reference s p e c i f i c a l l y addresses 
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1 waste excavation and removal when they were 

2 proposing in-place b u r i a l . The d i f f e r e n c e i n the 

3 t e s t i n g i s i n waste excavation removal, which they 

4 are not proposing anywhere i n the language here, you 

5 t e s t beneath the p i t a f t e r you have removed i t and 

6 in-place you t e s t the contents of the p i t . 

7 So i f they are saying they are sampling 

8 and t e s t i n g per waste excavation s i t e removal, they 

9 should have been r e f e r e n c i n g s e c t i o n F(2), which 

10 addresses the sampling of the p i t contents f o r 

11 in- p l a c e b u r i a l . 

12 So once again, we wanted t o ensure, number 

13 one, t h a t they t e s t the r i g h t place. But i t also 

14 goes on, " I n the event t h a t the c r i t e r i a are not 

15 met, a l l contents are t o be handled per 19.15.17.13 

16 ( B ) ( 1 ) ( a ) . " Now, ( B ) ( 1 ) ( a ) , i f you look at t h i s 

17 ( B ) ( 1 ) ( a ) , (B)(1)(a) i s the f i r s t step of waste 

18 excavation removal. A l l i t states i s t h a t the 

19 operator s h a l l close the temporary p i t by excavating 

2 0 a l l of the contents, and i f a p p l i c a b l e , s y n t h e t i c 

21 p i t l i n e r s and t r a n s f e r r i n g those m a t e r i a l s t o a 

22 division-approved f a c i l i t y . 

23 They are o n l y s t a t i n g i n t h i s a p p l i c a t i o n 

24 t h a t they are only w i l l i n g t o comply w i t h the f i r s t 

25 step. They are not going t o confirm, not going t o 
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1 do the c o n f i r m a t i o n t e s t i n g beneath the p i t . They 

2 are not going t o r e p o r t the r e s u l t s t o us. They are 

3 not going t o determine i f a release has occurred. 

4 They are not going t o revegetate i t . 

5 We had t o do t h i s a d m i n i s t r a t i v e 

6 m o d i f i c a t i o n because they were proposing t o do 

7 one -- do A instead of A through D. That's a huge 

8 d i s t i n c t i o n t o us. That means they are only s t a t i n g 

9 they w i l l do the f i r s t step. We wanted t o make sure 

10 i t was c l a r i f i e d t h a t they have t o do a l l the 

11 requirements f o r waste excavation removal i f they 

12 were t o pursue t h i s . So we j u s t wanted t o make sure 

13 i t was c r y s t a l c l e a r they weren't going t o d i g out 

14 the p i t , haul i t and walk away from i t . This i s the 

15 l i t e r a l proposal here i n t h e i r a p p l i c a t i o n . So we 

16 j u s t wanted t o make sure i t was c r y s t a l c l e a r t h a t 

17 they were r e q u i r e d t o do a l l of those requirements. 

18 MR. SWAZO: I would l i k e t o -- g e t t i n g 

19 back t o my question about Mr. Jones' resume, OCD 

20 E x h i b i t 2, I would l i k e t o move f o r the admission of 

21 t h a t . 

22 A. I wasn ' t q u i t e f i n i s h e d . The o ther t h i n g 

23 w i t h t h i s i s t h a t f o r the i n - p l a c e b u r i a l aspect o f 

24 t h i s - - and we s t a t e t h i s , I b e l i e v e , i n the mod as 

25 w e l l - - the o the r t h i n g was a d i scove ry t h a t i s i n 
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1 the c u r r e n t a p p l i c a t i o n . The c u r r e n t a p p l i c a t i o n 

2 says t h i s l o c a t i o n , groundwater i s less than 100 

3 f e e t below the p i t . I t ' s 20 f e e t deep. So i t ' s 

4 less than 100 f e e t . Between 50 and 100 f e e t . 

5 I n order t o consider i n - p l a c e closure i n 

6 t h a t c o n d i t i o n , the c h l o r i d e standards f o r b u r i a l 

7 standards would have t o be 500. They submitted the 

8 a p p l i c a t i o n t h a t ' s i n f r o n t of us today s t a t i n g t h a t 

9 i f t h i s l o c a t i o n , 634B -- t h a t ' s what groundwater i s 

10 a t . I f you look i n t h i s a p p l i c a t i o n , the 634B 

11 a p p l i c a t i o n , they say i t ' s g r e a t e r than 100, which 

12 means the c h l o r i d e b u r i a l standards are 1,000. 

13 So we sa i d hey, now you are updating your 

14 s t a t u s of what groundwater i s . You have t o change 

15 your b u r i a l standards f o r c h l o r i d e . I t should be 

16 5000. I t has t o be g r e a t e r -- the separation from 

17 the bottom of the p i t t o the groundwater has t o be 

18 g r e a t e r than 100 f e e t and they are s t a t i n g i t ' s not 

19 t h a t now. So we made sure i f they were going t o do 

20 t h i s , they would use the c o r r e c t b u r i a l standards 

21 f o r t h a t f o r 634B. 

22 CHAIRMAN FESMIRE: You want t o get E x h i b i t 

23 2 in? 

24 MR. SWAZO: That's c o r r e c t . 

25 CHAIRMAN FESMIRE: I s t h a t the only 
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1 e x h i b i t you want i n through the witness? 

2 MR. SWAZO: No. I f we w i l l do i t t h a t way 

3 I w i l l go through the e x h i b i t s and move f o r j 

4 admission a l l a t once. j 

5 Q. Mr. Jones, t u r n t o E x h i b i t No. 3. I s t h i s 

6 a document t h a t you helped prepare? 

7 A. Yes. 

8 Q. What's the s i g n i f i c a n c e of t h i s document? 

9 A. I t ' s t o give the Commission a chronology 

10 of the a c t i v i t i e s t h a t l e d us here today. The 

11 important t h i n g s t o look at would be how th i n g s were 

12 presented t o us. Once again, the f i r s t two 

13 a p p l i c a t i o n s were denied by the D i s t r i c t O f f i c e and 

14 then i t was fo l l o w e d by a request f o r hearing on the ! 

15 p o t e n t i a l e x c e p t i o n a l a l t e r n a t i v e . 

16 CHAIRMAN FESMIRE: We are l o o k i n g t o admit j 

17 the document now, r i g h t ? i 

18 THE WITNESS: Yes, I p a r t i c i p a t e d i n 

19 c r e a t i n g the document. 

20 Q. E x h i b i t No. 5, t h a t document i s a C 144 ! 

21 a p p l i c a t i o n t h a t was f i l e d i n t h i s case? 

22 A. Yes. 

23 Q. And i t ' s p a r t of OCD's records? 

24 A. Yes, I reviewed the permit and wrote a 

25 response l e t t e r , a d e n i a l l e t t e r . 
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1 Q. E x h i b i t 7 --

2 A. I apologize, I looked a t E x h i b i t 5. 

3 E x h i b i t 6 i s my d e n i a l l e t t e r t h a t I p a r t i c i p a t e d i n 

4 w r i t i n g . 

5 CHAIRMAN FESMIRE: We were t a l k i n g about 

6 No. 5. 

7 THE WITNESS: Oh, I'm s o r r y . I heard 6. 

8 Q. E x h i b i t No. 7, t h i s i s a OCD i n s p e c t i o n of 

9 i s the 634B? 

10 A. Which e x h i b i t ? 

11 Q. OCD E x h i b i t 7. 

12 A. No. This i s the n o t i c e t h a t was forwarded 

13 t o the D i s t r i c t O f f i c e . I t was forwarded t o us 

14 demonstrating they d i d the n o t i c e two days a f t e r 

15 they submitted the a p p l i c a t i o n f o r the surface 

16 owners. 

17 Q. OCD E x h i b i t 8, t h a t ' s the C 144 f o r the 

18 SWD 2? 

19 A. Yes. That's the a p p l i c a t i o n I reviewed 

20 f o r the f i r s t d e n i a l l e t t e r . 

21 CHAIRMAN FESMIRE: Kept i n the o r d i n a r y 

22 course of business of the OCD. 

23 THE WITNESS: I'm sorry? 

24 CHAIRMAN FESMIRE: This was kept and the 

25 performed t h a t duty i n the o r d i n a r y course of 
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1 business? 

2 THE WITNESS: Yes. 

3 Q. OCD E x h i b i t 10, i d e n t i f y t h a t e x h i b i t . 

4 A. No. 10 i s the 634B permit a p p l i c a t i o n . 

5 Q. And t h a t e x h i b i t i s also kept i n the 

6 normal course of the d i v i s i o n ' s business? 

7 A. Yes. I also reviewed i t t o prepare f o r 

8 t h i s hearing. 

9 Q. OCD E x h i b i t No. 11, i d e n t i f y t h a t e x h i b i t . 

10 A. That's the i n s p e c t i o n performed by our 

11 d i s t r i c t o f f i c e upon my request and the photo 

12 documentation of the p i t i s 634B. 

13 Q. This document i s kept i n the normal course 

14 of OCD business? 

15 A. This was requested because of the hearing 

16 and the nature of the matter of the request. 

17 Q. But i t i s p a r t of the OCD's records? 

18 A. Yes. 

19 CHAIRMAN FESMIRE: Are you the r e c i p i e n t 

20 of the document? 

21 THE WITNESS: I be l i e v e so. I be l i e v e i t 

22 says "To Brad Jones from Brandon Powell," and I 

23 forwarded i t t o Mr. Swazo. 

24 Q. The E x h i b i t No. 13, t h i s i s p a r t of the 

25 a d m i n i s t r a t i v e r e c o r d f o r Case No. 14463? 
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A. Yes, I t e s t i f i e d on the comments provided 

2 i n the l e t t e r . 

3 Q. I t ' s p a r t of the OCD's --

4 CHAIRMAN FESMIRE: We w i l l take 

5 a d m i n i s t r a t i v e n o t i c e t h a t i t ' s p a r t of the record. 

6 MR. SWAZO: E x h i b i t No. 14, I would also 

7 

8 

l i k e you t o take a d m i n i s t r a t i v e n o t i c e of t h a t 

because t h a t ' s kept i n the normal course of the OCD 

9 records. I can ask the witness t h a t . 

10 THE WITNESS: Yes. 

11 CHAIRMAN FESMIRE: I s i t p a r t of the OCC 

12 f i l e i n t h i s case? Are you going t o object? 

13 MS. MUNDS-DRY: I don't o b j e c t . I j u s t 

14 want t o get through the e x h i b i t s . 

15 CHAIRMAN FESMIRE: We w i l l put on the l i s t 

16 of e x h i b i t s t h a t you move f o r admission. 

17 MR. SWAZO: I w i l l move f o r the admission 

18 of 2, 3, 5, 7, 8, 10, 11, 13, 14. 

19 CHAIRMAN FESMIRE: For the record, i s 

20 there any objection? 

21 MS. MUNDS-DRY: There's no o b j e c t i o n . I n 

22 f a c t , many of the e x h i b i t s are already Williams 

23 e x h i b i t s . 

24 CHAIRMAN FESMIRE: So E x h i b i t s 2, 3, 5, 7, 

25 8, 10, 11, 13 and 14 w i l l be admitted t o the record. 
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1 MR. SWAZO: I would also b r i e f l y , on 

2 E x h i b i t s 15, 16 and 17. 

3 Q. Mr. Jones, are those p a r t of the 

4 Commission's records? 

5 A. Yes. 

6 Q. Quickly, what's the relevance of the 

7 documents? 

8 A. I f I got them i n the c o r r e c t order, I 

9 be l i e v e -- and I'm going t o s t a r t from the back on 

10 17 moving upwards so I can e x p l a i n the progression. 

11 17 i s the March 25th a p p l i c a t i o n f o r hearing, and i f 

12 you n o t i c e i n the request f o r hearing i t also 

13 requests an a l t e r n a t i v e closure method or exception 

14 t o the P i t Rule. No. 16 i s a response from Richard 

15 Ezeanyim of our o f f i c e . I b e l i e v e he i s a hearing 

16 examiner or i n regard t o a hearing examiner 

17 i n s t r u c t i n g Williams t h a t they have t o go through 

18 the a d m i n i s t r a t i v e process of Part 17 i f they were 

19 t o pursue an exception w e l l a l t e r n a t i v e closure 

20 method. What was the other one? 15? 

21 Q. Yes. 

22 A. This i s an a p p l i c a t i o n f o r hear ing i n 

23 which W i l l i a m s i d e n t i f i e s on Page 3 two p o t e n t i a l 

24 l o c a t i o n s o the r than the ones t h a t were denied by 
25 the D i s t r i c t O f f i c e w i t h o u t a supplemental 
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a p p l i c a t i o n , and i t ' s e i t h e r / o r 634 C as they r e f e r 

2 t o 634B back then. They have misreferenced t h a t , 

3 and 63 5B. They have messed up on the B and C, but j 

4 we d i d n ' t know and we d i d n ' t have anything t o assess 

5 i t w i t h . There were no a p p l i c a t i o n s submitted w i t h 

6 t h i s . No new a p p l i c a t i o n s f o r c o n s i d e r a t i o n , and 

7 t h i s i s not a request f o r hearing on the d e n i a l of 

8 the o l d a p p l i c a t i o n . 

9 MR. SWAZO: Again, I move f o r admission of 

10 the e x h i b i t s . j 

11 CHAIRMAN FESMIRE: Which ones? 

12 MR. SWAZO: 15, 16 and 17. 

13 CHAIRMAN FESMIRE: Any objection? 

14 MS. MUNDS-DRY: I t h i n k i t ' s water under 

15 the b r i d g e . I wouldn't o b j e c t t o the Commission 

16 t a k i n g a d m i n i s t r a t i v e n o t i c e which might keep the 

17 record cleaner. 

18 CHAIRMAN FESMIRE: At t h i s time the 

19 Commission w i l l take a d m i n i s t r a t i v e n o t i c e of 

20 E x h i b i t s 15, 16 and 17. 

21 MR. SWAZO: I pass the witness. 

22 (Note: OCD E x h i b i t s 2 , 3 , 5 , 7 , 8 , 10, 

23 11, 13, 14, 15, 16 and 17 admitted.) 

24 CHAIRMAN FESMIRE: Ms. Munds-Dry? 

25 CROSS-EXAMINATION 
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1 BY MS. MUNDS-DRY 

2 Q. At the top, you explained t o the 

3 Commission t h a t you wanted t o c l a r i f y why the 

4 D i v i s i o n had allowed m u l t i p l e w e l l s t o use a common 

5 p i t when i t ' s on the w e l l pad. Do you remember 

6 that? 

7 A. Yes. 

8 Q. And you sa i d commingling reduces surface 

9 impact? 

10 A. That was p a r t . The other p a r t was i f they 

11 were a p p l i e d f o r separately and closed separately 

12 they would s t i l l e x i s t on the pad. 

13 Q. And I'm going t o ask you j u s t so we can 

14 t r y t o get through t h i s , Mr. Jones, and I don't mean 

15 t o be rude but i f you w i l l j u s t answer the question 

16 I ask and i f your lawyer needs t o f o l l o w up. Again, 

17 I don't mean any disrespect, but since we are l a t e 

18 i n the evening. 

19 A. I j u s t wanted t o c l a r i f y . You asked what 

20 my statement was and I was c l a r i f y i n g i t . 

21 Q. Of course. I s n ' t t h a t what Williams i s 

22 proposing? 

23 A. No. 

24 Q. They are not proposing t o reduce surface 

25 impact? 
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A. You asked i f -- the preface t o your 

2 question was t h a t the waste was at the same -- the 

3 waste being b u r i e d or comingled at the s i t e was 

4 generated from w e l l s a t the same pad. So no, 

5 Williams i s not proposing t h a t . 

6 Q. But you gave us your answer f o r the reason 

7 why you allowed f o r the commingling of the waste i s 

8 because i t reduces surface impact, correct? 

9 A. Yes, because i t would already be three 

10 i n d i v i d u a l p i t s t h e r e , yes. 

11 Q. I s n ' t W i lliams' proposal also reducing 

12 surface impact? 

13 A. No, i t ' s not. Can I f i n i s h my answer or 

14 e x p l a i n why? 

15 Q. Why don't you l e t your lawyer do t h a t . 

16 A. You asked me i f they are doing i t . 

17 CHAIRMAN FESMIRE: Mr. Jones, your 

18 a t t o r n e y w i l l have a chance t o ask you. 

19 Q. You sa i d , Mr. Jones, t h a t t o understand 

20 the r u l e you went t o the order t h a t adopted the 

21 r u l e , the P i t Rule i n t h i s case. Do we have t o go 

22 t o the order i f the r u l e i s clear? 

23 A. I n what sense clear? 

24 Q. I f you can understand the language i n the 

25 r u l e , the p l a i n language i n the r u l e , why do you go 
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1 t o the order? 

2 A. We went t o the order because the proposal 

3 f o r in-p l a c e b u r i a l was not our proposal and i t was 

4 not as i t was presented by any other p a r t y . So we 

5 had t o go t o the order t o understand what the 

6 c o n d i t i o n meant. 

7 Q. F a i r enough. Let me ask you t h i s : Even 

8 i f Williams' proposal today wasn't contemplated, i t 

9 could s t i l l be allowed, couldn't i t ? 

10 A. I don't understand the question. 

11 Q. Well, l e t ' s go back t o the example t h a t we 

12 discussed d u r i n g Mr. Von Gonten's testimony. 

13 Haul-off bins weren't contemplated i n the r u l e , were 

14 they? 

15 A. Well, i t depends. They are mentioned i n 

16 the r u l e . 

17 Q. I t h o u g h t Mr . Von Gonten s a i d t h e y were 

18 n o t m e n t i o n e d i n t h e r u l e . 

19 A . They a r e i n t h e d e f i n i t i o n o f t h e 

20 c l o s e d - l o o p sy s t em. I f you want me t o r e a d t h a t , I 

21 can r e a d i t , b u t i t s p e c i f i c a l l y t a l k s abou t 

22 h a u l - o f f b i n s . 

23 Q. Does i t t a l k abou t how an o p e r a t o r uses a 

24 h a u l - o f f b i n i n i t s c l o s e d - l o o p p rocess? 

25 A . No. Bu t we d i d l o o k a t h a u l - o f f b i n s as 
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1 being s i m i l a r t o serve the equivalent of a d r y i n g 

2 pad because you could l o c a t e your s o l i d without the 

3 h y d r a u l i c head i n those and not impact the surface. 

4 Q. So you e x t r a p o l a t e d from the r u l e t h a t i t 

5 would be s i m i l a r t o a d r y i n g pad; i s t h a t correct? 

6 A. Yes, i f i t served t h a t purpose. I f i t was 

7 done i n t h a t manner. 

8 Q. So why couldn't a proposal not 

9 contemplated i n the r u l e as Williams suggested today 

10 be allowed by the Commission? 

11 A. Well --

12 Q. Why i s t h a t any d i f f e r e n t ? 

13 A. We are always asked by i n d u s t r y t o be 

14 f l e x i b l e w i t h i n the r u l e . We could stop doing t h a t . 

15 That's easy. I f the Commission decides t h a t we are 

16 doing t h a t wrong, we w i l l stop t h a t today and we 

17 w i l l never l e t i t happen again, ever again. And 

18 a c t u a l l y , Williams has b e n e f i t e d from t h i s 

19 i n t e r p r e t a t i o n . So i f i t ' s the i n t e n t of the 

2 0 Commission t h a t we are not ap p l y i n g t h a t p r o v i s i o n 

21 c o r r e c t l y , then we w i l l j u s t stop i t and we are f i n e 

22 w i t h t h a t . We w i l l j u s t make i t c l e a r t o the 

23 D i s t r i c t O f f i c e not t o approve those type of 

24 c o n d i t i o n s . 

25 Q. So i f I understand the answer t o your 
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1 question i s yes, the d i v i s i o n can be f l e x i b l e under 

2 the r u l e ; i s t h a t c o r r e c t ? 

3 A. We t r y t o be. But we have l i m i t a t i o n s 

4 based upon the language i n the order. 

5 Q. You sa i d t h a t Williams should have 

6 submitted an exception t o the fe n c i n g requirement i n 

7 i t s a p p l i c a t i o n , I b e l i e v e ; i s t h a t correct? 

8 A. Yes. 

9 Q. I f Williams had submitted an exception, 

10 would i t s a p p l i c a t i o n have been granted? 

11 A. They would have t o provide more than what 

12 they had s t a t e d i n t h e i r a p p l i c a t i o n . I t could be 

13 considered, but they d i d n ' t provide anything. They 

14 came here and t e s t i f i e d a l l the s t u f f they were 

15 planning on doing, but i t wasn't i n the a p p l i c a t i o n 

16 i n f r o n t of us. So t o say we would approve i t , 

17 p o s s i b l y . I don't know. There's other p a r t i e s 

18 i n v o l v e d , o t h e r considerations t h a t are outside of 

19 our d e c i s i o n because there's a p o t e n t i a l f o r 

2 0 hearing. 

21 Q. E x h i b i t 11 i s the i n s p e c t i o n r e p o r t on the 

22 634B, I b e l i e v e . 

23 A. Yes. 

24 Q. Was t h i s i n s p e c t i o n r e p o r t - - I b e l i e v e 

25 you s a i d you requested t h i s f o r hearing? 
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1 A. We a c t u a l l y j u s t requested photos i s what 

2 we requested. The D i s t r i c t O f f i c e i n spector decided 

3 t o put some comments i n th e r e . 

4 Q. Okay. I misunderstood t h a t . Was the 

5 photos or the i n s p e c t i o n r e p o r t a basis of your June 

6 24th denial? 

7 A. Well, i t couldn't be because t h i s was done 

8 p r i o r t o t h a t . This was a c t u a l l y done -- I'm sor r y . 

9 The dates, you are r i g h t . No, i t ' s not. The basis 

10 of our d e n i a l i s s t a t e d i n our d e n i a l l e t t e r . The 

11 primary being o f f - s i t e d isposal and the others being 

12 the d e f i c i e n c i e s . This i s something i n which we 

13 presented t h a t t h i s p i t i s there. I t d i d n ' t 

14 contemplate commingling w i t h t h i s p i t , and we were 

15 asking at the end of our l e t t e r , t h i s i s not 

16 addressing how the next p i t i s going t o be, you 

17 know, what's going t o be considered there. 

18 Q. Mr. Jones, you went through the p i c t u r e s 

19 and expressed your o p i n i o n t h a t you t h i n k t h a t 

20 Williams i s going t o have a hard time complying w i t h 

21 meeting the clos u r e requirements i f i t b r i n g s the 

22 waste from the SWD No. 2; i s t h a t correct? 

23 A. No, a c t u a l l y I s t a t e d i t would have 

24 problems c l o s i n g i t i n place under the c u r r e n t 

25 permit as i t ' s approved. That's my concerns. 
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i Q. As I understand your testimony, you d i d n ' t 

2 v i s i t the p i t s i t e at the 634B, d i d you? 

3 A. No. 

4 Q. So you are basing your o p i n i o n on the 

5 p i c t u r e s t h a t you received? 

6 A. Yes. And a c t u a l l y i f you look a t the 

7 r e p o r t i t s e l f -- I want t o look here where i t states 

8 i t . But my understanding i s they were done d r i l l i n g 

9 t h a t p o r t i o n of the w e l l and t h a t they had already 

10 gone t o using closed-loop, which meant t h a t other 

11 than completion, they wouldn't be using t h a t 

12 anymore. They s t i l l have completion t o complete 

13 using t h a t p i t . 

14 Q. But i s i t f a i r t o say t h a t you are 

15 spe c u l a t i n g about whether Williams can comply w i t h 

16 the closure requirements i n the P i t Rule f o r t h i s 

17 p i t ? 

18 A. Well, the requirements r e q u i r e 

19 s t a b i l i z a t i o n of t h i s m a t e r i a l . As you can see, 

2 0 i t ' s very wet and they have t o remove the f l u i d s 

21 from i t . 

22 Q. Now, does i t r e q u i r e i t or i s i t something 

23 t h a t the operator may do? 

24 A. I t a c t u a l l y r e q u i r e s s t a b i l i z a t i o n , and 

25 s t a b i l i z a t i o n i s t o ensure t h a t - - i f you want me t o 
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1 read the p r o v i s i o n I can read the p r o v i s i o n i t s e l f . I 

2 To ensure t h a t i t can h o l d f o r t h the cover on top of ! 

3 i t . The idea i s the cover shouldn't subside over j 

4 time because you d i d n ' t s t a b i l i z e the contents | 

5 beneath i t and c o l l e c t water and i t becomes a g i a n t j 

6 bathtub of c o l l e c t i o n of a d d i t i o n a l f l u i d s i n the 

7 p i t a f t e r i t ' s been closed. 

8 Q. Okay. Also when you were t a l k i n g about 

9 t h i s 634B, you mentioned t h a t Williams i s using the 

10 closed-loop system i n b r i n g i n g the c u t t i n g s t o 

11 Envirotech? j 

12 A. Yes. 1 

13 Q. And t h a t ' s because i t ' s using o i l - b a s e d j 

14 c u t t i n g s once i t switches over t o the h o r i z o n t a l ] 

15 d r i l l , c o r r e c t ? 

16 A. Well, they are r e q u i r e d t o use s t e e l tanks 

17 t o c i r c u l a t e the o i l - b a s e d muds per the requirements 

18 of op e r a t i o n f o r the temporary p i t s . So t h a t ' s one ! 

19 of the reasons why. \ 

20 Q. But you can't bury o i l - b a s e d c u t t i n g s i n ; 

21 the p i t , can you? j 

22 A. I t depends on what t h e i r concen t ra t ions 

23 a re . I d o n ' t see - - I haven ' t seen any th ing w i t h i n 

24 the r u l e t h a t would p r o h i b i t i t except f o r the ! 

25 b u r i a l s tandards . So my unders tanding f rom Mr. 
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1 Lane's testimony, they s t a t e d t h a t they were 

2 concerned about the high concentrations. That's why 

3 they weren't proposing them t o be b u r i e d o n - s i t e . 

4 Q. E x h i b i t No. 10 i s , i n f a c t , the C 144 f o r 

5 the 634B. This C 144 has been approved by the 

6 d i v i s i o n , has i t not? 

7 A. Yes. 

8 Q. You discussed the importance of the 

9 dimensions, the operator g i v i n g you the dimensions 

10 i n the C 144 a p p l i c a t i o n . Does the r u l e r e q u i r e the 

11 operator t o provide dimensions? 

12 A. Well, i t goes t o how do you determine the 

13 separation of groundwater from the p i t i f you don't 

14 know how deep i t ' s going t o be. That's one of the 

15 requirements t o even consider t o even have a p i t . 

16 So dimensions are something t h a t we ask f o r t o help 

17 support t h e i r demonstration and f o r our 

18 det e r m i n a t i o n i f i t meets t h a t c r i t e r i a . So yes, i t 

19 should be submitted or else we wouldn't know i f you 

2 0 could have a p i t there. 

21 Q. But my question was: I s i t i n the rule? 

22 A. No. 

23 Q. Let's go t o E x h i b i t 6, Page 6 i f you 

24 would, please. The June 24th d e n i a l l e t t e r ? 

25 A. Okay. 
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1 Q. Under the heading A d d i t i o n a l Issues 

2 Regarding Williams' Proposal, i t s t a t e s , "Although 

3 OCD's d e n i a l of Williams SWD No. 2 i s based s o l e l y 

4 on Williams' permit a p p l i c a t i o n of June 18, 2010 the 

5 OCD also considered the a c t i v i t i e s c u r r e n t l y 

6 approved f o r the 634B." And I b e l i e v e t h a t ' s where 

7 you go on t o discuss your concerns about the 

8 dimensions of the p i t , c o r r e c t ? 

9 A. Yes. 

10 Q. But the l e t t e r signed by Mr. Von Gonten 

11 says t h a t these considerations were not p a r t of the 

12 d e n i a l of the June 18th C 144; i s t h a t correct? 

13 A. Yes. There were unresolved issues. We 

14 don't know i f we were going t o get an a d d i t i o n a l 

15 amended a p p l i c a t i o n at the end because the things 

16 were unresolved. We knew we were going t o hearing 

17 w i t h the a p p l i c a t i o n . I f i t was denied, we wanted 

18 t o inf o r m the Commission also of the a d d i t i o n a l 

19 concerns w i t h these two separate s i t e s and separate 

20 proposals. 

21 Q. So you wrote the l e t t e r f o r the 

22 Commission? 

23 A. I wrote i t f o r Williams and the 

24 Commission. And since they denied the a p p l i c a t i o n 

25 and discussed the other p i t t o be used i n 
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1 c o n j u n c t i o n w i t h any other s i t e , we had t o address 

2 t h i s . This i s an issue t h a t e x i s t s f o r t h i s 

3 proposal t h a t Williams presented. 

4 Q. You s t a t e d t h a t one of the reasons t h i s 

5 a p p l i c a t i o n should not be granted i s i t w i l l , i n 

6 f a c t , increase surface disturbance? 

7 A. Yes. j 

8 Q. How does sharing a p i t increase surface 

9 disturbance? 

10 A. Well, you asked me about the proposal 

11 f i r s t . Your question doesn't address the proposal 

12 i t s e l f . Are you asking two separate questions - - o r j 

13 you prefaced i t w i t h t h a t . I am asking does i s i t 

14 r e l a t e t o t h e i r proposal or your question? They are j 

15 two separate t h i n g s . 

16 Q. Well, I'm not sure what you are asking me. 

17 But what I am asking you i s does Williams' proposal 

18 increase surface disturbance? 

19 A. Ab s o l u t e l y . 

20 Q. Does sharing a p i t increase surface 

21 disturbance? 

22 A. Can you give me a scenario? Because 

23 there's d i f f e r e n t scenarios i n which my answer w i l l 

24 be d i f f e r e n t depending on the scenario. 

25 Q. Let's deal w i t h W i lliams' proposal here 
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1 today. Williams i s proposing t o take i t s waste t o 

2 the 634B p i t and commingle the waste i n t h a t p i t f o r 

3 in-place b u r i a l . Does t h a t increase surface 

4 disturbance? 

5 A. I t does, because under the c u r r e n t r u l e 

6 i t ' s not allowed. The waste would never go there 

7 but go t o the OCD-approved f a c i l i t y . I t would never 

8 a r r i v e on the s i t e . Therefore, there would be no 

9 surface impact from t h a t a p p l i c a t i o n f o r 634B i f 

10 they were t o haul i t away. There would be no 

11 surface disturbance from the a c t i v i t y r e l a t e d t o 

12 634B. 

13 Q. You discussed t h a t from what you 

14 understood from the testimony t h a t Williams was 

15 saying they wouldn't have t o amend t h e i r C 144 f o r 

16 the 634B f o r the Rosa No. 2? 

17 A. I t wasn't my opi n i o n . I t was s t a t e d i n 

18 the June 3rd l e t t e r t h a t you sent t o Chairman 

19 Fesmire. 

20 Q. Did you help develop the m o d i f i c a t i o n and 

21 t r a n s f e r form process when c o - l o c a t i n g a p i t ? 

22 A. You know, i t ' s i n t e r e s t i n g t h a t was 

23 brought up. I t was presented t o us from the 

24 D i s t r i c t O f f i c e . I n a l l honesty, I thought i t was 

25 dead i n the water. I looked at i t one time, 
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1 provided some comments, and a f t e r t h a t I never saw 

2 where i t went. At the time we had a d i f f e r e n t 

3 bureau c h i e f . I t was Wayne Price. What he may have 

4 decided d u r i n g t h a t time I have no knowledge of 

5 because I never saw i t again. 

6 Q. So you are not f a m i l i a r w i t h the process 

7 t h a t ' s f o l l o w e d , I guess, w i t h the d i s t r i c t o f f i c e 

8 t o modify a C 144 and t r a n s f e r i t t o the next p i t ? 

9 A. Well, I would say i n my understanding, 

10 Williams and the D i s t r i c t O f f i c e undoubtedly 

11 formulated t h i s . So i t ' s not a common f o r every 

12 operator, i t ' s s p e c i f i c a l l y t o Williams from what I 

13 can t e l l from the document. I t doesn't apply t o a l l 

14 operators. 

15 Q. Do you know i f other operators are using 

16 t h a t same process? 

17 A. I don't know of any. 

18 Q. So you don't know i f i t ' s j u s t Williams? 

19 A. A l l I can say i s the document says 

20 Williams on i t . 

21 Q. Would you agree t h a t the t r a n s f e r signed 

22 by the D i s t r i c t O f f i c e i s w r i t t e n approval of 

23 commingling waste? 

24 A. I t i s under s p e c i f i c c o n d i t i o n s i n which 

2 5 they have been doing i t , which i s allowed up under 
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1 the r u l e as I t e s t i f i e d t o . That's the way we are 

2 i n t e r p r e t i n g i t today. 

3 Q. You mentioned t h a t one of your concerns i f 

4 the a p p l i c a t i o n i s granted, how would we deal w i t h 

5 the signage f o r the p i t . Couldn't we j u s t add Rosa 

6 Unit SWD No. 2 t o the sign? 

7 A. I t h i n k i t would be confusing t o anyone 

8 t h a t goes out there when t h a t w e l l i s not at t h a t 

9 l o c a t i o n t h a t Williams i s proposing t o put the p i t . 

10 I t wouldn't make sense. Someone would question i s 

11 the sign correct? E s p e c i a l l y when the sig n i s 

12 r e q u i r e d t o give a l e g a l d e s c r i p t i o n of the w e l l , 

13 the w e l l name, the w e l l ADI number. 

14 Q. I am a l i t t l e confused about the 

15 requirement i n C 144. Could you, f o r example, look 

16 at E x h i b i t 8. 

17 A. Okay. 

18 Q. And Page 2 of t h a t C 144 provides the 

19 requirements -- looks t o me l i k e you have t o check 

2 0 one of the boxes there? 

21 A. Yes. 

22 Q. One of the options i s signed i n compliance 

23 w i t h 19.15.3.101? 

24 A. Yes. Tha t ' s an o l d r e f e r ence . We have a 

25 r e g u l a t i o n saying i f the re fe rences change you have 
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1 t o s t i l l comply w i t h the appropriate requirement. 

2 But --

3 Q. What i s the requirement now? Because I 

4 can't f i n d 19.15.3.103? 

5 A. I t ' s 19.15, I b e l i e v e , 16.8. I t should be 

6 i n the new version. I f I go t o Signs -- yes, 16.8 

7 under Section 11C. I t h i n k I t e s t i f i e d t o t h a t 

8 change. 

9 Q. I'm sorry, I missed t h a t . Thank you. I 

10 was mostly curious about t h a t . You went through --

11 and I don't want t o belabor the p o i n t given the l a t e 

12 hour, but you mentioned several issues w i t h how you 

13 addressed the time f o r the six-month window f o r 

14 temporary p i t s , how you addressed surface owner 

15 n o t i f i c a t i o n , b u r i a l marker, et cetera. 

16 Couldn't we address the issues as they 

17 come up on a case-by-case basis? Or are you asking 

18 the Commission t o decide a l l the issues under t h i s 

19 a p p l i c a t i o n ? 

2 0 A. I t goes w i t h t h i s proposal and any f u t u r e 

21 ones t h a t may be considered i f they consider t h i s 

22 proposal. Currently, the language doesn't address 

23 separate p i t s being i n separate places, separate 

24 signs, o n - s i t e / o f f - s i t e , those types of t h i n g s . And 

25 i f the r i g i s not near the p i t but there's a r i g 
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1 associated w i t h the p i t , when the r i g i s o n - s i t e you 

2 do c e r t a i n inspections and i f i t ' s not -- the 

3 r e g u l a t i o n doesn't contemplate t h a t , doesn't address 

4 i t . 

5 These are thi n g s t h a t have t o be resolved. 

6 How does i t work when you have them i n d i f f e r e n t 

7 l o c a t i o n s ? I am j u s t saying these are not 

8 contemplated by the r e g u l a t i o n because they don't 

9 have s p e c i a l p r o v i s i o n s f o r o n - s i t e p i t s and 

10 o f f - s i t e p i t s . Most of them are l i n k e d t o r i g s 

11 being o n - s i t e or adjacent or r i g release dates, 

12 those types of th i n g s . 

13 Q. S i r , are you asking the Commission t o 

14 decide how you would address a l l of these issues i f 

15 the --

16 A. I'm saying I don't know because the r u l e 

17 doesn't address i t . 

18 Q. One t h i n g I can't q u i t e get c l e a r i n my 

19 mind i s you were e x p l a i n i n g the d i f f e r e n c e between 

2 0 Rule 17 and Rule 36 and t h a t a temporary p i t i s 

21 temporary, whereas l a n d f i l l , f o r example, i s 

22 permanent. I s n ' t when you bury i n place, i s n ' t t h a t 

23 permanent? 

24 A. I t h i n k my discussion was the p r o t e c t i v e 

25 measures t h a t are granted by Part 3 6 compared t o the 
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1 minimum standards f o r a temporary p i t under Part 17. 

2 A l o t of -- I would say almost a l l of my discussion 

3 on t h a t i s the comparison of those two. 

4 Q. And I understand t h a t . You mentioned 

5 under Rule 3 6 an operator of an approved disposal 

6 f a c i l i t y has t o have f i n a n c i a l assurance? 

7 A. Yes. 

8 Q. Doesn't an operator also have t o have 

9 bonding f o r reclamation? 

10 A. I t ' s f o r plug and abandonment of the w e l l . 

11 I t has no t h i n g t o do w i t h the p i t . 

12 Q. I s the operator given back i t s bond or i s 

13 the bond released i f i t hasn't been cleaned? 

14 A. When the w e l l i s p r o p e r l y plugged and 

15 abandoned, yes. But once again, i t ' s nothing t o do 

16 w i t h the p i t . 

17 Q. L e t ' s go t o E x h i b i t 18 . And you 

18 r e f e r e n c e d , I b e l i e v e , Pa ragraph 68 on Page 1 1 . I 

19 t h i n k t h a t ' s b u r n e d i n t o my m i n d by now. I w o u l d 

2 0 l i k e y o u t o t u r n t o Page 12 . C o u l d you r e a d 

21 Pa rag raph 7 1 . 

22 A . "The d i v i s i o n ' s p r o p o s a l w o u l d have 

23 p r o h i b i t e d o n - s i t e b u r i a l where t h e r e was a 

24 d i v i s i o n - a p p r o v e d d i s p o s a l f a c i l i t y o r an 

25 o u t - o f - s t a t e waste management f a c i l i t y w i t h 1 0 0 - m i l e 
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1 radius of the s i t e unless operator obtained d i v i s i o n 

2 approval f o r the s i t e . The Commission does not 

3 adopt t h i s requirement because o n - s i t e closure 

4 should be based on the l e v e l of various c o n s t i t u e n t s 

5 i n the waste and the s i t e - s p e c i f i c i n f o r m a t i o n 

6 r a t h e r than the distance t o the dis p o s a l f a c i l i t y . " 

7 Q. Now, you s a i d t h a t Paragraph 68 shows the 

8 i n t e n t of the Commission. Doesn't t h i s also show 

9 the i n t e n t of the Commission? 

10 A. The whole document i n i t s e n t i r e t y has t o 

11 be read t o assess t h i s . This i s only one t h i n g , but 

12 o n - s i t e closure i s c l e a r l y defined i n Paragraph 68. 

13 Q. But again, t h a t d i d n ' t make i t i n t o the 

14 r u l e , d i d i t ? 

15 A. No. 

16 Q. And here the Commission seems t o be 

17 i n d i c a t i n g t h a t i t ' s not concerned about the 

18 100-mile p r o v i s i o n . That, r a t h e r , o n - s i t e closure 

19 should be based on the l e v e l of various c o n s t i t u e n t s 

20 i n the waste and s i t e - s p e c i f i c i n f o r m a t i o n , r a t h e r 

21 than on the distance t o a disposal f a c i l i t y . 

22 A. Yes, t h a t ' s one co n s i d e r a t i o n . But 68 

23 says i t ' s where the waste i s generated from the 

24 d r i l l i n g workover of the w e l l -- t h a t ' s another 

25 c o n s i d e r a t i o n . This goes t o s i t i n g . This s p e c i f i c 
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1 requirement goes t o the s i t i n g requirements f o r the 

2 o n - s i t e closure methods, the implementation of where 

3 you can and cannot implement o n - s i t e closure. 

4 Q. I s i t f a i r t o say t h a t these should be 

5 read i n conjunction? I n f a c t , you should read the 

6 whole order together? 

7 A. Abs o l u t e l y . One t h i n g does not stand 

8 alone and i s one c o n s i d e r a t i o n . I t ' s the whole 

9 order. 

10 Q. Mr. Jones, t h i s i s my l a s t set of 

11 questioning. 

12 MS. MUNDS-DRY: May I approach? 

13 CHAIRMAN FESMIRE: You may. 

14 Q. I am handing you what we have marked as 

15 Williams 23, Mr. Jones. This w i l l have t o be 

16 E x h i b i t 24. I w i l l c o r r e c t t h a t . I apologize. I 

17 w i l l make sure the court r e p o r t e r gets the r i g h t 

18 number. Mr. Jones, I b e l i e v e you sa i d you t e s t i f i e d 

19 e x t e n s i v e l y , as I remember, duri n g the P i t Rule 

2 0 proceedings. 

21 A. Just a l i t t l e b i t . 

22 Q. I f I could ask you t o read beginning at 

23 Line 24 of -- depending on how you want t o read the 

24 page. The top i s 1139, also Bate-stamped 1222. Do 

25 you see what I am t a l k i n g about? 
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1 A. Yes. | 

2 Q. I f you could read 24 and 2 5 and complete 

3 on t o the end of your discussion. 

4 A. "The OCD's i n t e n t i s not t o l i m i t the 

5 imagination of the applicant by listing which • 

6 a l t e r n a t i v e s are approvable." 

7 Q. I f you could go on one more sentence. 

8 A. " I f we i d e n t i f y which ones are approvable, 

9 i t would be a r e s t r i c t i o n on the ap p l i c a n t s f o r the 

10 purposes of something d i f f e r e n t and t h a t ' s not the 

11 i n t e n t of t h i s p r o v i s i o n . " And I would l i k e t o 

12 c l a r i f y , I am t a l k i n g about a l t e r n a t i v e closure 

13 methods. 

14 Q. I was going t o ask you t h a t . You were 

15 t a l k i n g about a l t e r n a t i v e closure methods. And I 

16 t h i n k as we covered w i t h Mr. Von Gonten, the 

17 D i v i s i o n , as I understand, d i d not propose in-place 

18 b u r i a l i n i t s proposed r u l e , correct? 

19 A. No, the Commission chose t h a t , and they 

20 get t o choose what's i n the r e g u l a t i o n . 

21 Q. I t h i n k we can both agree t o on t h a t . 

22 Mr. Jones, my question f o r you i s aren't we l i m i t i n g 

23 the imagination of the a p p l i c a n t when i t ' s 

24 requesting something t h a t ' s w i t h i n the confines of 

25 the rule? 
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A. Well, i t goes back t o what's i n the r u l e . | 

2 I f you go look at Section 8 of the r u l e where i t 

3 says permit r e q u i r e d , i t makes a d i s t i n c t i o n t h a t i f 

4 you don't r e q u i r e a permit under WTCC or Part 36, j 

5 then you can pursue the permit under Part 17. | 

6 There's some considerations on t h a t . That's what we { 

7 consider. We looked at the order f o r the i n t e n t of 

8 t h a t p r o v i s i o n of o n - s i t e closure methods, because 

9 t h a t i s what we are t a l k i n g about, and the proposal 

10 was c o n t r a r y t o t h a t . But i t was a b s o l u t e l y w i t h i n 

11 the realm of Part 36 f o r a c e n t r a l i z e d f a c i l i t y j u s t 

12 by d e f i n i t i o n alone. 

13 Q. I'm not sure t h a t answers my question. I f 

14 something i s allowed under the r u l e , and 

15 s p e c i f i c a l l y I am asking about Williams' proposal, 

16 aren't we l i m i t i n g t h e i r i n n o v a t i v e approach here? j 

17 A. I am confused because Williams' proposal 

18 i s not allowed by the r u l e , so I don't understand 

19 your question. j 

20 Q. Okay. 

21 A. I t h i n k we make t h a t c l e a r . 

22 Q. I have nothing f u r t h e r . 

23 CHAIRMAN FESMIRE: Commissioner Bailey? 

24 COMMISSIONER BAILEY: I don't have any 

25 questions. 
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1 CHAIRMAN FESMIRE: Mr. Olson? 

2 COMMISSIONER OLSON: Just a couple. 

3 Mr. Jones, you were mentioning t h a t -- I guess you 

4 were t a l k i n g a t one p o i n t about loopholes t o bypass 

5 Rule 36, but I guess i s n ' t t here already t h a t 

6 loophole put i n t o Rule 36 because the d e f i n i t i o n of 

7 surface waste management f a c i l i t y d i r e c t l y excludes 

8 a temporary p i t ? 

9 THE WITNESS: Well, i t does. But t h a t 

10 temporary p i t under Part 17 has l i m i t e d a p p l i c a t i o n 

11 f o r d i s p o s a l . I t ' s not f r e e range, meaning t h a t 

12 there are s i g n i n g requirements, b u r i a l standards. 

13 There's l i m i t e d a p p l i c a t i o n t o i t . 

14 You've got t o go back t o the main language 

15 of t h a t d e f i n i t i o n . Does i t s t o r e , does i t t r e a t , 

16 can i t be used f o r d i s p o s a l . They have t o say 

17 what's not of t h a t where i t could also apply. Under 

18 Part 17 i t ' s allowed under l i m i t e d a p p l i c a t i o n . 

19 Under c e r t a i n c o n d i t i o n s d i s p o s a l i s allowed. 

20 Storage of f l u i d s , o i l f i e l d waste i s allowed or 

21 else every impowment p e r m i t t e d out there would f a l l 

22 under a surface waste management permit so you have 

23 t o make those d i s t i n c t i o n s . 

24 Q. I f they got an exception do Rule 17, 

25 wouldn't they s t i l l be s t a y i n g exempt from Rule 3 6? 
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1 I t ' s s t i l l a temporary p i t and g e t t i n g an a l t e r n a t e 

2 method of d i s p o s a l , I guess, as an exception. 

3 THE WITNESS: I guess we go back t o the 

4 order, what was s t a t e d i n the order, On-site Closure 

5 Method. Under t h a t Paragraph 68, "Where the waste 

6 t h a t i s generated from the d r i l l i n g and workover of 

7 the w e l l i s b u r i e d on or near the w e l l pad." They 

8 would have t o c l a r i f y -- I mean, t h i s i s p r e t t y 

9 c l e a r what i t means i n i t the r u l e , o n - s i t e closure 

10 method. So t o grant such an exception means 

11 changing t h i s d e f i n i t i o n . I f you were t o ask f o r an 

12 exception, you have t o ask f o r an exception t h a t 

13 demonstrates b e t t e r or equivalent p r o t e c t i o n . 

14 Our assessment of t h i s i s t h a t the options 

15 t h a t they have now i s t o use closed-loop and haul i t 

16 away. How i s burying the waste at a d i f f e r e n t 

17 l o c a t i o n b e t t e r or more p r o t e c t i v e than that? 

18 Because once again, i t doesn't have the oversight 

19 t h a t the Part 3 6 has. I t doesn't have the 

20 monitoring, the 30-year pos t - c l o s u r e , doesn't have 

21 any of t h a t . How i s i t equivalent or b e t t e r 

22 p r o t e c t i o n than h a u l i n g i t away t o one of these 

23 types of f a c i l i t i e s ? 

24 COMMISSIONER OLSON: Well, I guess i f 

25 the -- i s i t the D i v i s i o n ' s p o s i t i o n t h a t i f they 
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1 met a l l the other requirements -- I know you 

2 i d e n t i f i e d a number of d e f i c i e n c i e s i n t h e i r 

3 a p p l i c a t i o n . But i f they had met the other 

4 requirements and proposed t h i s as an exception, i s 

5 i t p o s s i b l e i t would be approved? 

6 THE WITNESS: I t h i n k we would be i n 

7 another hearing j u s t l i k e t h i s s t a t i n g the same 

8 case. The t h i n g we can't say i s you can't apply f o r 

9 exception. What we are t r y i n g t o do, since there's 

10 a sense of urgency t h a t ' s been expressed on t h i s , we 

11 are l e t t i n g Williams know t h a t you can apply f o r 

12 exception, but our stance doesn't change. The 

13 hearing t h a t we are hearing today would be the same 

14 we would have f o r the exception request, as f a r as 

15 I'm concerned. So we are j u s t l e t t i n g them know 

16 where we stand on t h a t . But they have every r i g h t 

17 t o apply f o r exception i f they want t o . We can't 

18 p r o h i b i t t h a t . You can apply f o r exception t o 

19 anything, but i t doesn't mean i t ' s approvable or 

20 t h a t we agree w i t h i t . 

21 COMMISSIONER OLSON: So you are saying the 

22 d i v i s i o n wouldn't recommend any type of 

23 a d m i n i s t r a t i v e approval? 

24 THE WITNESS: /Absolutely not. I t h i n k 

25 e v e r y t h i n g t h a t we presented today, we would request 
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1 the hearing f o r t h i s a p p l i c a t i o n . 

2 CHAIRMAN FESMIRE: U n t i l you get guidance 

3 from the Commission on t h a t issue, r i g h t ? 

4 THE WITNESS: Right. But i f they were t o 

5 pursue t h a t other than going through t h i s process. 

6 That's why -- i f they were t o pursue the exception 

7 process outside of t h i s . Let me c l a r i f y t h a t , yes. 

8 COMMISSIONER OLSON: I t h i n k t h a t ' s a l l 

9 the questions I have. 

10 CHAIRMAN FESMIRE: My biggest concern i s 

11 the i n s p e c t i o n r e p o r t . I t h i n k i t ' s E x h i b i t 11. 

12 THE WITNESS: Yes. 

13 CHAIRMAN FESMIRE: I f I understood you 

14 c o r r e c t l y , what you are saying i s t h a t by the time 

15 they get i t s t a b i l i z e d and prepared f o r closure 

16 there's going t o be no room i n t h a t p i t . 

17 THE WITNESS: That's my concern, I mean, 

18 your l i m i t i s up t o three t o one mixing r a t i o , so 

19 you can have f o u r times the volume of the waste. 

2 0 CHAIRMAN FESMIRE: But you can't t e l l from 

21 the p i c t u r e s how deep i t i s t o s o l i d s under the 

22 l i q u i d on top. 

23 THE WITNESS: I see q u i t e a few s o l i d s on 

24 t o p . This i s c l e a r o b s e r v a t i o n . My personal 

25 o p i n i o n . I ' m not saying i t ' s f a c t ; I ' m j u s t s t a t i n g 
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1 my concerns. Because i t was s t a t e d e a r l i e r t h a t you 

2 could f i l l i t up t o two f e e t t o f r e e board, and I am 

3 here t o say t h a t ' s f o r o p e r a t i o n a l purposes. You 

4 can't shorten t h a t . You have t o maintain two f e e t 

5 of f r e e board at a l l times f o r op e r a t i o n purposes. 

6 Mr. McQueen was expressing t h a t they could 

7 put i t up t o two f e e t of fr e e board t o close i t . 

8 And I am saying t h a t ' s not the same t h i n g because i t 

9 req u i r e s the f o u r - f o o t cover t o e x i s t i n g grade. 

10 CHAIRMAN FESMIRE: And then r e t u r n t o 

11 e x i s t i n g grade, but e x i s t i n g grade could be 

12 s u b s t a n t i a l l y above the p i t , couldn't i t ? 

13 THE WITNESS: I t ' s hard t o t e l l i n the 

14 photo, i n a l l honestly. I n the other photos i f you 

15 look where the r i g i s lo c a t e d i t looks p r e t t y f l a t 

16 there. On the f a r side of the p i t , i t looks l i k e 

17 they may have mounded the s o i l . I t h i n k i n the 

18 i n s p e c t i o n they d i d s t a t e t h a t they d i d mound the 

19 s o i l t h ere. 

2 0 CHAIRMAN FESMIRE: So there's a p r e t t y 

21 good l i k e l i h o o d t h a t a l l t h i s argument, t h i s p i t 

22 wouldn't take the c u t t i n g s from the SWD No. 2, 

23 r i g h t ? 

24 THE WITNESS: Tha t ' s what I am t h i n k i n g . 

25 Tha t ' s my o p i n i o n . 
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CHAIRMAN FESMIRE: Now, you said j 

2 a b s o l u t e l y the Williams proposal i s n ' t as j 

3 p r o t e c t i v e . Why would do you say that? > 

4 THE WITNESS: Part 36, j u s t by -- s t a r t j 

5 out w i t h the design. We are t a l k i n g about d i s p o s a l j 

6 so we have t o t a l k about l a n d f i l l s , not land farms. 

7 but l a n d f i l l s . 

8 CHAIRMAN FESMIRE: Let me rephrase t h a t a 

9 l i t t l e b i t . One of the reasons t h a t you want t o 

10 l i m i t the number of land -- mini l a n d f i l l s , p i t s i n 

11 a given l o c a t i o n , i s t o decrease the mass i n f l u x of 

12 contaminants i n t o the water? 

13 THE WITNESS: Yes. 

14 CHAIRMAN FESMIRE: So hau l i n g t h i s e a r t h 

15 or these c u t t i n g s from one s i t e t o another i s going 

16 t o e s s e n t i a l l y double the amount of m a t e r i a l i n the 

17 p i t , r i g h t ? 

18 THE WITNESS: I'm not sure I am 

19 understanding your question. 

20 CHAIRMAN FESMIRE: Well --

21 THE WITNESS: Hauling i t where? 

22 CHAIRMAN FESMIRE: From the Sa l t Water 

23 Well No. 2 t o t h i s l o c a t i o n i s going t o e s s e n t i a l l y 

24 double the amount of c u t t i n g s i n t h i s p i t or b e t t e r , 

25 because the SWD w e l l i s a bigger w e l l . 
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1 THE WITNESS: Oh, I t h i n k somewhere i s 

2 there APD and they are d r i l l i n g f a r deeper. I can't 

3 remember -- 9,000 feet? I can't remember. 

4 Something l i k e t h a t . I t ' s q u i t e deep and a l a r g e r 

5 bore hole. 

7 you would have t o look at t o make t h a t determination 

8 i s whether moving t h a t m a t e r i a l here as opposed t o 

9 l e a v i n g i t down there i s more p r o t e c t i v e . 

11 exception -- l e t me c l a r i f y t h i s . I f you are asking 

12 f o r exception pursuant t o the r u l e , you are asking 

13 f o r exceptions t o s p e c i f i c p r o v i s i o n s w i t h i n the 

14 r u l e , meaning a good example would be l i k e the 

15 c h l o r i d e c o n c e n t r a t i o n . For some reason I want i t 

16 higher than what i t i s f o r o n - s i t e b u r i a l . That's a 

17 s p e c i f i c p r o v i s i o n i n which you are asking exception 

18 t o . 

19 CHAIRMAN FESMIRE: Right. But the r u l e 

20 allows t h a t and they would have t o show t h a t the 

21 higher c h l o r i d e c o n c e n t r a t i o n would be more 

22 p r o t e c t i v e , and I t h i n k t h a t would be d i f f i c u l t 

23 under most c o n d i t i o n s , but not a l l . There are 

24 s i t u a t i o n s where i t would work. 

25 THE WITNESS: Right. But then there's the 

6 CHAIRMAN FESMIRE: So one of the th i n g s 

10 THE WITNESS: Well, i f you are asking f o r 
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1 a l t e r n a t i v e closure method, okay? One could almost 

2 say t h i s i s bordering on t h a t because you are 

3 t a l k i n g o f f - s i t e i n s t e a d of o n - s i t e . You are 

4 t a l k i n g a commingling i n t h i s respect of a l l s i t e 

5 m a t e r i a l w i t h o n - s i t e m a t e r i a l , not addressed w i t h i n 

6 the r u l e at a l l . There are no p r o v i s i o n s addressing 

7 t h a t . So you could look a t t h a t now. 

8 I f you look a t the a l t e r n a t i v e closure 

9 p r o v i s i o n s , they have s t i p u l a t i o n s f o r 

10 c o n s i d e r a t i o n . And those c o n d i t i o n s are i n 15B. I 

11 am reading s p e c i f i c a l l y 15B(3) i n which i t s t a t e s , 

12 "The operator demonstrates t o the s a t i s f a c t i o n of 

13 the Environmental Bureau and the D i v i s i o n of Santa 

14 Fe O f f i c e t h a t the proposed a l t e r n a t i v e closure 

15 method w i l l implement one of the f o l l o w i n g 

16 p r a c t i c e s : Waste mi n i m i z a t i o n . " I t ' s not doing 

17 t h a t . Because you are going t o increase i t t o 

18 s t a b i l i z e i t . And you are a c t u a l l y i n c r e a s i n g the 

19 waste at t h a t l o c a t i o n , because now you are going t o 

2 0 have SWD 2 plus 634B. 

21 CHAIRMAN FESMIRE: Let's t a l k about t h a t 

22 f o r a minute, though. The m a t e r i a l coming from SWD 

23 2 i s going t o be considerably d r i e r than what's i n 

24 the p i t now, r i g h t ? 

25 THE WITNESS: Not from t h e i r own 
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1 testimony. They are s t a t i n g -- t h i s i s why they 

2 used closed-loop when they use muds and t h a t ' s what 

3 they are having t o use t o d r i l l the SWD. They do 

4 not implement closed-loop systems operations as they 

5 do i n the southeast. They are not able t o e x t r a c t 

6 the f l u i d s . They t e s t i f i e d t o t h a t yesterday 

7 a c t u a l l y . There was testimony on t h a t . I r e f e r r e d 

8 t o i t as the sloppy closed-loop system because you 

9 are not able t o e x t r a c t the f u l l amount of f l u i d s t o 

10 even consider using a d r y i n g pad because i t would be 

11 too wet. 

12 CHAIRMAN FESMIRE: So you are saying t h a t 

13 they are going t o be e s s e n t i a l l y the same moisture 

14 content from both operations? 

15 THE WITNESS: To a c e r t a i n extent. 

16 CHAIRMAN FESMIRE: So there's not going t o 

17 be an advantage t o s t a b i l i z i n g t h i s p i t w i t h the 

18 contents of the closed-loop system. 

19 THE WITNESS: No, not at a l l . Not from 

20 the testimony y e t . 

21 CHAIRMAN FESMIRE: How do you answer the 

22 arguments t h a t , you know, less t r u c k t r a f f i c , which 

23 i s a major c o n s i d e r a t i o n of the surface management, 

24 less carbon emissions, t h i n g s l i k e that? I s t h a t 

25 not t o be considered i n the analysis? 
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1 THE WITNESS: Well, i t ' s i n t e r e s t i n g . 

2 I t ' s not considered by the P i t Rule by any means. I 

3 can t e l l you t h a t . But they are t r y i n g t o p u l l --

4 CHAIRMAN FESMIRE: But the P i t Rule 

5 doesn't l i m i t those considerations t o j u s t what we 

6 addressed i n the P i t Rule, does i t ? 

7 THE WITNESS: What I was t r y i n g t o get at 

8 i s i f you are going t o consider t h i s , you have t o 

9 look at your t o t a l operations t o put i t i n 

10 perspective. You can't take t h i s one event and say, 

11 "We are concerned about i t today but we are not 

12 w o r r i e d about i t tomorrow." I don't see them making 

13 the argument f o r the closed-loop system t h a t they 

14 are h a u l i n g away t h a t o i l - b a s e d mud, the same 

15 argument f o r h a u l i n g a l l t h a t m a t e r i a l t o 

16 Envirotech, t h a t doesn't seem t o be an issue f o r 

17 h a u l i n g t h a t waste. 

18 CHAIRMAN FESMIRE: But t h a t wouldn't 

19 s a t i s f y -- other than the f a c t t h a t i t would have t o 

20 be tr a n s p o r t e d t o a d i f f e r e n t p i t , those oi l - b a s e d 

21 muds would not meet the other c r i t e r i a necessary f o r 

22 in-place b u r i a l , would i t ? I mean, the TPH, Benzine 

23 the --

24 THE WITNESS: I d o n ' t know. I hones t ly 

25 d o n ' t know. I d o n ' t know what ' s i n the mud so I 

PAUL BACA PROFESSIONAL COURT REPORTERS 
bd955890-25b9-42f3-86ea-290583fb3e1e 



Page 314 
1 can't comment on t h a t . 

2 CHAIRMAN FESMIRE: That gives us a l i t t l e 

3 b i t of a h i n t , doesn't i t ? 

4 THE WITNESS: Yeah, but i f they mixed i t 

5 w i t h the p i t t h a t ' s there, which i s the upper 

6 p o r t i o n of the hole t h a t has none of t h a t , the 

7 question i s could the mixing of t h a t allow i t t o be 

8 disposed on-site? That's another c o n s i d e r a t i o n . 

9 CHAIRMAN FESMIRE: Okay. But they are not 

10 asking f o r an exception t o t h a t . 

11 THE WITNESS: No, but you are asking about 

12 t r a n s p o r t a t i o n , increased emissions. That's what I 

13 was t a l k i n g about. That seems t o be an argument f o r 

14 t h i s case, j u s t i f i c a t i o n f o r i t , when i t ' s not i n 

15 comparison t o anything other than the options t h a t 

16 they l i m i t i t t o f o r comparison. 

17 CHAIRMAN FESMIRE: But i s t h i s not an 

18 a l t e r n a t i v e closure procedure? I am not t a l k i n g 

19 about what I r e f e r r e d t o as the s t r a i n e d d e f i n i t i o n 

20 of o n - s i t e . I am not t a l k i n g about t h a t . 

21 But i f they were t o come t o us and ask f o r 

22 an a l t e r n a t i v e closure procedure where they wanted 

23 t o haul t h i s m a t e r i a l t o t h i s other l o c a t i o n and 

24 here i s what they are going t o -- according t o our 

25 c r i t e r i a , at l e a s t as environmentally sound, i t w i l l 

PAUL BACA PROFESSIONAL COURT REPORTERS 
bd955890-25b9-42f3-86ea-290583fb3e1e 



Page 315 
1 prevent waste and a l l of t h a t , would we not have t o 

2 consider t h i s ? I s t h i s not at l e a s t something t h a t 

3 we would have t o consider? 

5 w e l l , again, I w i l l c l a r i f y . A l t e r n a t i v e closure 

6 method i s covered under the exception process and at 

7 the end of i t P r o v i s i o n B(4) states t h a t p r e t t y much 

8 you got t o f o l l o w and comply w i t h e v e r y t h i n g i n 15A, 

9 which means you have t o go through the r e s t of the 

10 process. 

11 So as i t s t a t e d e a r l i e r , you can apply f o r 

12 exception f o r anything, so we would look at i t i n 

13 c o n s i d e r a t i o n t o the requirements of the r u l e f o r 

14 c o n s i d e r a t i o n . So yes, we would contemplate i t . 

15 CHAIRMAN FESMIRE: And do we not have t o 

16 consider the f a c t t h a t instead of a 150-round t r i p 

17 haul they have a 20-mile round t r i p haul? 

18 THE WITNESS: Once again, under B i t 

19 s t a t e s the t h i n g s we have t o consider f o r 

2 0 a l t e r n a t i v e closure method. I t says at l e a s t one or 

21 more of these have t o be demonstrated. Implement 

22 one or more of the f o l l o w i n g p r a c t i c e s . That's p a r t 

23 of t h a t c o n s i d e r a t i o n . So the considerations are 

4 THE WITNESS: As I say before, p a r t --

24 s t i p u l a t e d w i t h i n the r e g u l a t i o n already. 

25 CHAIRMAN FESMIRE: And they can be read 
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broadly enough t o include t h i s s o r t of a proposal, 

2 couldn't they? 

3 THE WITNESS: For t h i s type of proposal? 

4 CHAIRMAN FESMIRE: Notwithstanding the 

5 o n - s i t e d e f i n i t i o n . But i f they hadn't come t o us 

6 w i t h t h a t o n - s i t e d e f i n i t i o n , i f they had j u s t come 

7 t o us asking f o r an exception or a l t e r n a t i v e closure 

8 procedure. 

9 THE WITNESS: Can I go through them and 

10 give examples of where they wouldn't meet those 

11 requirements? I mean, there's only three or fo u r of 

12 them. 

13 CHAIRMAN FESMIRE: Okay. But are they 

14 going t o be something t h a t could be argued or are 

15 they something t h a t you can p r e t t y d e f i n i t i v e l y make 

16 the statement? 

17 THE WITNESS: The f i r s t i s waste 

18 m i n i m i z a t i o n . I f your o p t i o n i s t o haul i t away and 

19 your other o p t i o n i n t h i s proposal would be t o bury 

20 i s i n place i t ' s s t i l l --

21 CHAIRMAN FESMIRE: I s carbon d i o x i d e a 

22 waste? 

23 THE WITNESS: I s i t waste covered under 

24 Pit Rule? No. 

25 CHAIRMAN FESMIRE: No, i s i t a waste? 
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1 THE WITNESS: Yes. 

2 CHAIRMAN FESMIRE: Does t h a t i n any way --

3 does t h a t d e f i n i t i o n i n any way exclude carbon 

4 d i o x i d e from the d e f i n i t i o n ? 

5 THE WITNESS: Does i s i t exclude i t ? 

6 CHAIRMAN FESMIRE: Yes. 

7 THE WITNESS: No. 

8 CHAIRMAN FESMIRE: When we consider waste 

9 mi n i m i z a t i o n , we have t o take a p r e t t y broad look. 

10 THE WITNESS: I t h i n k when we proposed 

11 t h i s language, our i n t e n t was you minimize the waste 

12 t h a t you generate and the d i f f e r e n c e i n my response 

13 would be t h a t when you take i t and you bury i t 

14 i n - p l a c e , you s t i l l have t o s t a b i l i z e i t , which 

15 means i n c r e a s i n g the waste at t h a t p o i n t . Maybe 

16 p o s s i b l y making i t f o u r times what i t was 

17 o r i g i n a l l y . 

18 CHAIRMAN FESMIRE: Okay. But there are 

19 other t h i n g s we have t o consider, r i g h t ? Like the 

2 0 argument about minimizing the t r u c k exhaust? 

21 THE WITNESS: Yeah. I t h i n k once again, 

22 p e r s o n a l l y , i f I were l o o k i n g a t t h i s , I t h i n k t h a t 

23 would be a f a r s t r e t c h because --
24 CHAIRMAN FESMIRE: Pretend you are a 

25 couple three strangers reading the r u l e . 
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THE WITNESS: Okay. 

2 CHAIRMAN FESMIRE: What's the other ones? 

3 THE WITNESS: The next one i s treatment 

4 using best demonstrated a v a i l a b l e technology. They 

5 are not t r e a t i n g t h i s m a t e r i a l . 

6 CHAIRMAN FESMIRE: Don't you consider the j 

7 closed-loop system and the s t u f f t h a t they are 

8 t a k i n g out of i t there as a type of treatment? 

9 THE WITNESS: Abs o l u t e l y not. I t ' s 

10 allowed under the r u l e . I t ' s not even an 

11 a l t e r n a t i v e t o the r u l e . 

12 CHAIRMAN FESMIRE: So t h a t ' s not a best --

13 what's the phrase? Best a v a i l a b l e . 

14 THE WITNESS: I t ' s a c t u a l l y approvable 

15 w i t h o u t exception t o use a closed-loop system. 

16 CHAIRMAN FESMIRE: These are a l t e r n a t i v e s , 

17 r i g h t ? 

18 THE WITNESS: A l t e r n a t i v e closure methods 

19 we are t a l k i n g about? 

20 CHAIRMAN FESMIRE: No, I mean the f o u r 

21 t h i n g s you are t a l k i n g about. 

22 THE WITNESS: These are th i n g s we consider 

23 f o r closure methods. 

24 CHAIRMAN FESMIRE: The second t o the l a s t 

25 word, i t ' s not "and" i t i s "or", i s n ' t i t ? 
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THE WITNESS: Yes, any of these. j 

2 CHAIRMAN FESMIRE: What are the others. j 

3 THE WITNESS: Reclamation. j 

4 CHAIRMAN FESMIRE: Should we not consider 

5 that? 

6 THE WITNESS: I don't see where t h e i r 

7 proposal addresses i t . j 

8 CHAIRMAN FESMIRE: Okay. What's the l a s t 

9 one? 

10 THE WITNESS: There's reuse. I guess you 

11 can put these together. Reuse, r e c y c l i n g w i t h 

12 reclamation. None of those are being proposed. Not 

13 f o r o n - s i t e closure method. 

14 CHAIRMAN FESMIRE: So you don't t h i n k 

15 there's any advantage t o --

16 THE WITNESS: There's one more. 

17 CHAIRMAN FESMIRE: Go ahead. 

18 THE WITNESS: Reduction and a v a i l a b l e j 

19 contaminant c o n c e n t r a t i o n . 

20 CHAIRMAN FESMIRE: A v a i l a b l e contaminant 

21 concentrations. What are we t a l k i n g about there? 

22 THE WITNESS: The contents i n which you 

23 propose t o do something w i t h the a l t e r n a t i v e manner. 

24 This i s , once again, a l t e r n a t i v e closure methods. 

25 CHAIRMAN FESMIRE: So you don't t h i n k 
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there's any b e n e f i t t o l o o k i n g at t h i s new way of 

2 l o o k i n g at i t ? 

3 THE WITNESS: No. Once again, we s t a t e 

4 our case. Our p o s i t i o n i s based upon the order 

5 provided by the Commission t o us t o give us guidance 

6 of how t o i n t e r p r e t the r u l e s . 

7 CHAIRMAN FESMIRE: And when you made t h a t 

8 d e c i s i o n the other values, f o r instance, the 

9 r e d u c t i o n i n carbon t h a t they are t a l k i n g about, 

10 t h a t i s not something t h a t you would consider? 

11 THE WITNESS: Without an exception 

12 request, no. 

13 CHAIRMAN FESMIRE: I am going i n t o the 

14 h y p o t h e t i c a l t h a t they made an exception request. 

15 THE WITNESS: Then everything has t o be 

16 considered. 

17 CHAIRMAN FESMIRE: Okay. I have nothing 

18 f u r t h e r . Mr. Swazo, r e d i r e c t ? 

19 MR. SWAZO: No. 

20 CHAIRMAN FESMIRE: Mr. Jones, thank you 

21 very much. 

22 MR. SWAZO: That concludes our case. We 

23 r e s t . 

24 CHAIRMAN FESMIRE: Are you ready t o close? 

25 MS. MUNDS-DRY: Yes. May I move the 
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admission of E x h i b i t 24 i n t o evidence? 

2 CHAIRMAN FESMIRE: Any objection? 

3 MR. SWAZO: No o b j e c t i o n . 

4 CHAIRMAN FESMIRE: E x h i b i t 24 w i l l be 

5 admitted. Ready t o close? 

6 MS. MUNDS-DRY: Yes, s i r . 

7 CHAIRMAN FESMIRE: You d i d not admit 23. 

8 MS. MUNDS-DRY: I ask we admit 23 i n t o 

9 evidence as w e l l . 

10 CHAIRMAN FESMIRE: Any o b j e c t i o n . 

11 MR. SWAZO: No o b j e c t i o n . 

12 CHAIRMAN FESMIRE: E x h i b i t 23 w i l l be also 

13 admitted and we b e t t e r make c l e a r those are Williams 

14 E x h i b i t s 23 and 24. 

15 (Note: Williams E x h i b i t s 23 and 24 

16 admitted.) 

17 MS. MUNDS-DRY: Thank you, Mr. Chairman, 

18 Williams has proposed an in n o v a t i v e -- using 

19 Mr. Jones' term -- imaginative approach t h a t 

20 b e n e f i t s both the operator and the environment and 

21 t h a t complies w i t h the P i t Rule. This i s the 

22 Commission's o p p o r t u n i t y t o demonstrate t h a t i t , and 

23 the D i v i s i o n , w i l l consider and approve such 

24 i n n o v a t i v e approaches. 

25 You heard Mr. Hanson e x p l a i n t o you h i s 
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1 d e f i n i t i o n of o n - s i t e as on the u n i t means anywhere 

2 w i t h i n the boundaries of the u n i t . You heard 

3 testimony from Mr. Lane about why we brought the 

4 proposal t o the OCD and t o the Commission. He t o l d 

5 you t h a t the a p p l i c a t i o n meets the r u l e ; t h a t we are 

6 not seeking an exception, and as the D i v i s i o n has 

7 confirmed f o r you today, t h a t even i f we d i d b r i n g 

8 an exception i t would be f u t i l e because the 

9 Environmental Bureau has already decided i t would 

10 v i o l a t e Rule 36. 

11 The a p p l i c a t i o n i n the C 144, the June 18 

12 C 144, i s the same a p p l i c a t i o n , same language t h a t 

13 has been approved i n the past by the D i v i s i o n , but 

14 t h i s time we have a d i f f e r e n t set of eyes t h a t l e d 

15 t o d i f f e r e n t r e s u l t s . We t r i e d t o remedy the issues 

16 t h a t the Environmental Bureau had because, as you 

17 heard from Mr. McQueen, we were unable, as i s c l e a r 

18 today, we were unable t o s a t i s f y t h e i r concerns. 

19 Understanding t h a t you only have t h i s 

20 a p p l i c a t i o n before you and t h a t you can't judge the 

21 other language t h a t ' s been used i n the past, i t i s , 

22 of course, w i t h i n your purview t o provide c o n d i t i o n s 

23 i n any order approving t h i s a p p l i c a t i o n i f you f e l t 

24 t h a t you needed a d d i t i o n a l language t o ensure 

25 compliance w i t h the r u l e . W illiams submits t o you 
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1 t h a t i t d i d submit language t o i n d i c a t e t h a t i t 

2 intends t o comply w i t h the r u l e , understanding t h a t 

3 t h i s i s a plan, C 144 i s a plan, and t h a t i t j 

4 attempted t o demonstrate i n the best language t h a t 

5 i t had used i n the past and had been successful w i t h i 

6 i n the past t o demonstrate t h a t compliance. 

7 You heard testimony from Mr. McQueen t h a t 

8 the Rosa SWD No. 2 i s c r i t i c a l t o u n i t operations. [ 

9 You heard from Mr. Lane and Mr. McQueen t h a t t h i s 

10 a p p l i c a t i o n w i l l be more p r o t e c t i v e of the 

11 environment i n t h a t i t minimizes f o o t p r i n t s , surface 

12 f o o t p r i n t s , reduces greenhouse gases by reducing 

13 t r u c k t r a f f i c than any of the other a l t e r n a t i v e s . 

14 The d i v i s i o n d i d not provide you any evidence t h a t 

15 r e f u t e d what Williams presented t o you over the l a s t 

16 two days. 

17 The surface management agency also s t i l l 

18 supports t h i s a p p l i c a t i o n . Nothing i n what was 

19 submitted as Williams E x h i b i t 21 withdraws t h a t 

2 0 support. 

21 There was a l o t of discussion about what 

22 does o n - s i t e mean, o f f - s i t e , what was the i n t e n t of 

23 the D i v i s i o n . I submit t o you t h a t f i r s t the 

24 Commission should look a t the p l a i n language of the 

25 r u l e . I f the p l a i n language of the r u l e i s c l e a r 
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1 then i t ' s not necessary f o r you t o look at any other 

2 documents. You should s t i c k w i t h i n the f o u r corners 

3 of the r u l e . I f i t ' s not c l e a r t o you, then we 

4 submit t o you t h a t the order t h a t the Commission 

5 submitted t o submit the r u l e should be read as a 

6 whole t o t r y t o attempt t o a s c e r t a i n what your 

7 i n t e n t was then or what i t i s now. 

8 Consider t h i s . That not every w e l l s i t e 

9 looks the same. So when we t a l k about what does 

10 o n - s i t e and what does o f f - s i t e mean, you heard the 

11 testimony from Mr. Von Gonten t h a t not a l l equipment 

12 i s on a w e l l pad nor i s i t always the same. A tank 

13 b a t t e r y can be lo c a t e d miles away from a w e l l s i t e . 

14 So when we are t a l k i n g about the ideas of 

15 o n - s i t e or o f f - s i t e , we have t o be c a r e f u l about 

16 what i t i s , i n f a c t , modifying. We b e l i e v e i t ' s 

17 c l e a r i n the r u l e t h a t when you read o n - s i t e closure 

18 methods, i t ' s modifying closure. When you, the 

19 Commission, submitted the language of in-pl a c e 

20 b u r i a l , you had the o p t i o n by l i m i t i n g i t by some 

21 distance t o the w e l l s i t e or a d r y i n g pad or some 

22 other piece of equipment or piece of the closure p i e 

23 but you d i d not. 

24 We apprec ia te you again t a k i n g t h i s on a 

25 s p e c i a l docket and we apprec ia te t h a t you understand 
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1 the t i m e l i n e s we are under. You heard the testimony 

2 we are t r y i n g t o do what we can t o be f l e x i b l e i n 

3 our t i m i n g . You heard testimony today t h a t the 

4 d i v i s i o n i s very concerned about what t h i s d e c i s i o n 

5 of t h i s Commission could mean t o f u t u r e 

6 a p p l i c a t i o n s , a d m i n i s t r a t i o n of the P i t Rule and 

7 a d m i n i s t r a t i o n of Rule 36, and perhaps i f I were 

8 you, and I don't presume t o be you, t h a t you would 

9 look at how t o put side boards on such an order, 

10 given the p r e c e d e n t i a l e f f e c t t h a t the order 

11 p o t e n t i a l l y has. 

12 But remember t h i s : Each a p p l i c a t i o n f o r C 

13 144, and the D i v i s i o n d i d not disagree, each 

14 a p p l i c a t i o n f o r C 144 i s evaluated, reviewed and 

15 approved or denied on a case-by-case basis. I t 

16 s t i l l remains w i t h i n t h i s Commission's c o n t r o l t o 

17 r e t a i n j u r i s d i c t i o n i n any f u t u r e issues t h a t might 

18 a r i s e by v i r t u e of other a p p l i c a t i o n s t h a t come 

19 before you. But I also ask you t o keep i n mind t h a t 

2 0 t h i s a p p l i c a t i o n i s before you and t h a t any snowball 

21 e f f e c t or s l i p p e r y slope type of arguments are not 

22 before you today. Please look at t h i s a p p l i c a t i o n 

23 before you. 

24 We ask you t o look a t the p l a i n language 

25 o f the r u l e and determine whether t h i s a p p l i c a t i o n 
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1 can be granted. We b e l i e v e you w i l l f i n d what t h a t 

2 Williams has proposed t o you today i s not p r o h i b i t e d 

3 by the r u l e , and w h i l e i n n o v a t i v e and perhaps while 

4 not even contemplated d u r i n g the P i t Rule 

5 proceedings, i s i n compliance w i t h the r u l e and i t 

6 i s more p r o t e c t i v e of the environment. Thank you 

7 very much f o r your time today and yesterday. 

8 CHAIRMAN FESMIRE: I do have t o ask you 

9 one question. You s t a t e d i n your c l o s i n g argument 

10 t h a t Williams' p o s i t i o n i s i t ' s j u s t on the u n i t ? 

11 I s on-site? My i n t e r p r e t a t i o n of Mr. Lane's 

12 testimony was broader. What i s Williams' p o s i t i o n ? 

13 MS. MUNDS-DRY: Williams' p o s i t i o n i s t h a t 

14 o n - s i t e has t o be viewed i n view of the r u l e , which 

15 i s o n - s i t e closure, and i t ' s where the temporary p i t 

16 i s located. We have i n t h i s circumstance somewhat a 

17 unique circumstance. We are on a u n i t and we have 

18 u n i t operations. That's the only reason why I 

19 reminded you of h i s testimony. 

20 CHAIRMAN FESMIRE: Ms. MacQuesten? 

21 MS. MACQUESTEN: Thank you, Commissioners. 

22 I f I leave you w i t h one key message from t h i s 

23 c l o s i n g argument, i t ' s t h i s : You can't get there 

24 from here. Williams i s seeking approval t o dispose 

25 of d r i l l i n g waste from one w e l l a t a remote 
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1 l o c a t i o n . The question f o r you i s how can they make 

2 such a request and get i t approved? 

3 We have spent a l o t of time t a l k i n g about 

4 whether i t ' s a good idea or not, and the Commission 

5 has been i n t r i g u e d w i t h Williams' proposal i n 

6 c e r t a i n respects. So the question i s how do they 

7 get there. 

8 The r u l e s i d e n t i f y three paths and t h a t ' s 

9 what I wanted t o t a l k about today. Part 17 o f f e r s 

10 the path of a d m i n i s t r a t i v e approval of an 

11 a p p l i c a t i o n . I t also o f f e r e d the path of seeking an 

12 exception. There's a t h i r d path, and t h a t would be 

13 a Part 3 6 permit a p p l i c a t i o n . 

14 Williams chose one path. They chose the 

15 path of seeking a d m i n i s t r a t i v e approval f o r t h e i r 

16 proposal. The OCD's p o s i t i o n i s t h a t a d m i n i s t r a t i v e 

17 approval of t h i s proposal i s not allowed under Part 

18 17. And the question i s -- t h a t r e a l l y i s the only 

19 issue f o r you today i n t h i s case because t h a t ' s the 

20 a p p l i c a t i o n t h a t i s i n f r o n t of you, a d m i n i s t r a t i v e 

21 approval. But we have t a l k e d a l o t about the other 

22 two options and I want t o go there so you know why 

23 we took the p o s i t i o n we d i d . 

24 I t ' s our p o s i t i o n t h a t they could 

25 c e r t a i n l y seek an exception, but j u s t because you 
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1 can seek i t doesn't mean i t should be granted. And 

2 the reason t h a t we have said t h a t we don't t h i n k an 

3 exception would be a v a i l a b l e i n t h i s case i s we 

4 don't want t o lead them down the path and then say, 

5 when they do f i l e f o r exception, "Oh, sor r y , 

6 a c t u a l l y we don't t h i n k an exception should be 

7 granted. We t h i n k you should go t o Part 3 6." 

8 We are being very s t r a i g h t f o r w a r d and 

9 above-board i n saying we b e l i e v e t h a t the c o r r e c t 

10 path should have been a Part 36 permit a p p l i c a t i o n . 

11 Now, t h i s d e c i s i o n of which path t o take 

12 i s something t h a t we have had t o face i n a l o t of 

13 d i f f e r e n t circumstances. There's been discussion 

14 about t h a t , too, and you've heard how we have made 

15 decisions on c e r t a i n issues such as h a u l - o f f bins or 

16 bins t h a t accept waste from m u l t i p l e w e l l s from a 

17 s i n g l e w e l l pad. 

18 Whether we made the r i g h t decisions i n 

19 those cases i s not before you today but i t w i l l help 

20 i l l u s t r a t e how d i f f i c u l t a s t r u g g l e i t can be t o 

21 decide whether t h i s should be something t h a t could 

22 be approved a d m i n i s t r a t i v e l y or by exception, or 

23 whether i t ' s Part 36. I w i l l l i m i t myself t o what 

24 Williams i s proposing, and t h a t i s what we c a l l 

25 o f f - s i t e d i s p o s a l . Taking waste o f f from the w e l l 
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1 s i t e and disposing of i t somewhere else. 

2 I t h i n k the key t o answering t h a t question 

3 i s found i n the s t r u c t u r e of Part 17. That gets you 

4 half-way t o the answer I'm going t o propose. What 

5 takes you t o the r e s t of the answer i s when you look 

6 at how Part 17 d o v e t a i l s w i t h Part 36. 

7 The reason I say the s t r u c t u r e of Part 17 

8 i s key i s t h a t Part 17 recognizes two categories of 

9 clo s u r e , disposal of waste at an OCD-approved 

10 f a c i l i t y and o n - s i t e closure. We had a l o t of 

11 disc u s s i o n about o n - s i t e closure. That i s the 

12 heading i n Rule 17 under which the Commission 

13 described various forms of closure. 

14 On-site t r e n c h b u r i a l , i n-place b u r i a l of 

15 an e x i s t i n g temporary p i t , c o n s t r u c t i o n of a p i t f o r 

16 d i s p o s a l of waste. You have t o remember what 

17 category these d i f f e r e n t types of disposal f a l l 

18 under, and they are a l l under the category of t i t l e 

19 of o n - s i t e closure. 

20 Now, the Commission could have c a l l e d t h a t 

21 category closure by op e r a t i n g as opposed t o closure 

22 at an OCD-approved f a c i l i t y or i t could have s a i d 

23 other approved closure methods, but i t d i d n ' t . I t 

24 used the words o n - s i t e c l o s u r e . 

25 Now, i n her opening statement Ms. 
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1 Munds-Dry s a i d the word i s i r r e l e v a n t . I suggest 

2 i t ' s not i r r e l e v a n t , and i f you look at the law and 

3 how you i n t e r p r e t s t a t u t e s and r u l e s , you t r y t o 

4 assume t h a t words are there f o r a purpose. I n t h i s 

5 case, I t h i n k when you look at Part 17 and you look 

6 at the Commission's orders adopting Part 17, i t ' s 

7 c l e a r t h a t when they were t a l k i n g -- when you were 

8 t a l k i n g about o n - s i t e closure, what you were t e l l i n g 

9 us was closure where you were disposing of the waste 

10 at or near where the waste i s generated. 

11 Now, I'm not going t o go i n t o an 

12 exhaustive d e s c r i p t i o n of why I b e l i e v e t h a t ' s t r u e , 

13 because we have submitted a b r i e f t o you on t h a t 

14 p o i n t , and I would ask you t o consider the arguments 

15 and the examples t h a t were given i n t h a t b r i e f . So 

16 I won't go i n t o t h a t i n d e t a i l today. 

17 But, you see, i t ' s t h a t s t r u c t u r e of Part 

18 17 t h a t gives us the answer. I suggest t h a t Part 17 

19 was w r i t t e n the way i t was on closure f o r a purpose. 

20 I t gave us those two categories, disposal a t an 

21 approved f a c i l i t y or o n - s i t e c l o s u r e , because i t 

22 wanted t o d i c t a t e -- i t wanted t o do two th i n g s w i t h 

23 those categories. F i r s t , i t wanted t o d i c t a t e how 

24 an operator would get approval f o r a p a r t i c u l a r 

25 closure. I t also t o l d us what categories closure 
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1 came under, Part 17 at a l l . 

2 You see, Part 3 6 covers closure, treatment 

3 of waste, treatment of o i l f i e l d waste, and i t gives 

4 a very broad d e f i n i t i o n , but i t does provide 

5 exceptions, and the exceptions were t o recognize 

6 where Part 17 covered t h i n g s they would be Part 17 

7 closures and they wouldn't come under Part 36. But 

8 i f they are not under Part 17 or c e r t a i n other 

9 exceptions l i s t e d , they are going t o be under Part 

10 36. Our argument b a s i c a l l y i s i f you don't come 

11 w i t h i n the two categories t h a t are recognized by 

12 Part 17 then you go t o Part 36. 

13 I t t a l k e d about two purposes of the 

14 s t r u c t u r e , the other being how do you get approval. 

15 And t h i s i s important. This i s why I wanted t o t a l k 

16 about why we t h i n k t h a t a d m i n i s t r a t i v e approval 

17 i s n ' t a p p r opriate w i t h Williams' proposal. 

18 You see, t h a t a d m i n i s t r a t i v e approval 

19 path, the path t h a t they chose, i s only a v a i l a b l e i f 

2 0 an operator i s seeking a closure method t h a t i s 

21 recognized by Part 17. My suggestion i s t h a t t o be 

22 recognized by Part 17 i t has t o f a l l i n t o one of 

23 those two categories, the disposal of waste i n an 

24 approved f a c i l i t y or the o n - s i t e closure method. 

25 Once you get i n t o one of those categories, you then 
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1 have t o meet a l l of the requirements t h a t the r u l e 

2 sets out f o r t h a t p a r t i c u l a r type of closure. 

3 I f you don't f a l l i n t o one of the approved 

4 categories and you don't meet a l l of the 

5 requirements set out i n the r u l e f o r the type of 

6 closure you are asking f o r w i t h i n t h a t category then 

7 you have t o ask f o r an exception. But i f you f i t 

8 w i t h i n the category and a l l of the requirements, 

9 then i t ' s a d m i n i s t r a t i v e approval. 

10 So t o get t h a t a d m i n i s t r a t i v e approval, 

11 Williams would have t o show t h a t they meet a l l of 

12 the requirements of the category and the s p e c i f i c 

13 type of closure t h a t they have sent n o t i c e t o the 

14 surface owner and they get approval from the 

15 D i s t r i c t O f f i c e . 

16 A l l you have t o do i s show you f i t . You 

17 f i t c l e a r l y w i t h i n the r u l e and you can get the 

18 a d m i n i s t r a t i v e approval. 

19 Now, they don't have t o make any sp e c i a l 

2 0 showing t h a t the method i s p r o t e c t i v e of the 

21 environment. I f i t ' s an approved method, t h a t 

22 b a t t l e was fought d u r i n g the P i t Rule hearing, and 

23 the Commission has decided t h a t i f i t ' s an approved 

24 method, and you can show you f i t squarely w i t h i n 

25 t h a t approved method, you are i n . You can get 
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1 a d m i n i s t r a t i v e approval. You don't have t o make any 

2 other showing. 

3 But i f you don't f i t squarely w i t h i n Part 

4 17, i f you are not i n the r i g h t category i n one of 

5 those recognized categories, i f you don't meet the 

6 requirements of the type of closure t h a t you are 

7 asking f o r , then Part 17 w i l l send you t o the 

8 exception process. That r e q u i r e s a p p l i c a t i o n t o the 

9 Environmental Bureau. There the burden i s on the 

10 operator t o show t h a t the closure i s p r o t e c t i v e of 

11 the environment, t o show and t o go through the 

12 f a c t o r s t h a t Mr. Fesmire went through w i t h Brad 

13 Jones going through what i s r e q u i r e d . 

14 Another key fe a t u r e i s there i s extensive 

15 p u b l i c hearing r e q u i r e d , the o p p o r t u n i t y f o r p u b l i c 

16 comment and hearing. So again, t h i s would be 

17 something t h a t wasn't already fought and decided i n 

18 the P i t Rule hearing. This i s something d i f f e r e n t . 

19 I t ' s going t o r e q u i r e you t o go back t o the p u b l i c 

20 s e t t i n g . 

21 We don't b e l i e v e t h a t the path Williams 

22 chose gets them where they want t o go. We don't 

23 b e l i e v e t h a t t h e i r proposal can be approved under 

24 the a d m i n i s t r a t i v e approval process. F i r s t and 

25 foremost, because i t ' s not even a category of 
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1 closure recognized by Part 17. Part 17 simply does 

2 not recognize o f f - s i t e closure. 

3 There are p l e n t y of other reasons why 

4 a d m i n i s t r a t i v e approval wouldn't be appropriate i n 

5 t h i s case, but I want t o s t i c k t o the b i g issue i n 

6 t h i s case, and t h a t i s t h a t o n - s i t e / o f f - s i t e . The 

7 remaining question -- again, you don't have t o 

8 answer t h a t i n t h i s case. I f you decided t h a t they 

9 can't get a d m i n i s t r a t i v e approval your j o b i s done 

10 i n t h i s hearing. The question i s what k i n d of 

11 guidance can we give them t o get where they want t o 

12 go. So the question i s i f they brought i t as an 

13 exception could i t be granted as an exception. 

14 Again, we get back t o the s t r u c t u r e of 

15 Part 17. The reason we bel i e v e i t doesn't f a l l 

16 w i t h i n Part 17 and in s t e a d would have t o come under 

17 Part 3 6 i s t h a t Part 17, again, recognized two 

18 categories and t h i s i s n ' t even one of them. I f i t ' s 

19 not w i t h i n the categories e s t a b l i s h e d w i t h i n Part 

20 17, our b e l i e f i s you go t o Part 36. 

21 We f e e l you have t o be very c a r e f u l about 

22 where you draw the l i n e between Part 17 and Part 36 

23 because i f you al l o w the exception p r o v i s i o n s i n 

24 Part 17 t o go beyond the two categories t h a t i t 

25 recognizes, then you r e a l l y are opening the door t o 

PAUL BACA PROFESSIONAL COURT REPORTERS 
bd955890-25b9-42f3-86ea-290583fb3e1e 



Page 335 

1 a l l o w i n g people t o get permission t o deal w i t h 

2 di s p o s a l methods under Part 17 instead of Part 36. 

3 Where would you draw the l i n e i f not at the 

4 categories t h a t are set out i n the s t r u c t u r e i n Part 

5 17? Size of p i t ? 

6 That's one t h i n g t h a t ' s brought up. Well, 

7 you can't have too l a r g e of a temporary p i t under 

8 the P i t Rule so, t h e r e f o r e , t h a t ' s a n a t u r a l 

9 d i s t i n c t i o n . Why not? Can't you ask f o r an 

10 exception f o r tha t ? Could somebody ask f o r an 

11 exception under the P i t Rule f o r a l a r g e r d i sposal 

12 p i t t o take waste from m u l t i p l e w e l l s , from m u l t i p l e 

13 s i t e s or m u l t i p l e d r i l l i n g pads? Where do you draw 

14 the l i n e ? 

15 We f e e l the l i n e was drawn by how the 

16 Commission s t r u c t u r e d the r u l e . That gives us a 

17 b r i g h t l i n e t e s t . 

18 That's why we b e l i e v e t h a t the answer i s 

19 i t can't be granted a d m i n i s t r a t i v e l y . They could 

20 have gone f o r an exception, but our p o s i t i o n would 

21 be you can't g i v e them the exception. They would 

22 have t o go t o Part 36. 

23 When I s t a r t e d t h i s , I s a i d there were 

24 three paths, but r e a l l y I want t o suggest t h a t 

25 there's a f o u r t h path i f you don't l i k e the answer I 
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1 have given you. That path was suggested by 

2 Mr. Jones. The r u l e was s t r u c t u r e d a c e r t a i n way, 

3 and i t ' s our jo b as the a d m i n i s t r a t i v e agency t o 

4 c a r r y out what we b e l i e v e i s the i n t e n t of the 

5 Commission. And the only t h i n g t h a t we can see i n 

6 the r u l e i s i f the r u l e i s s t r u c t u r e d t o allow two 

7 categories and t h i s doesn't f i t w i t h i n one of those 

8 categories, i t ' s not under t h a t r u l e . 

9 But i f you would l i k e i t t o be under Part 

10 17 then r e a l l y what we need i s a r u l e change. I f 

11 you wanted t h i s t o be i n Part 17, change t h a t 

12 category. Don't c a l l i t o n - s i t e closure. C a l l i t 

13 other closure methods and t e l l us what they are. 

14 T e l l us what the boundary i s so we can provide i t , 

15 and do i t i n t h a t forum where there i s p u b l i c 

16 comment, where there i s going t o be a p u b l i c 

17 hearing. 

18 We are t r y i n g t o do the best job we can of 

19 e n f o r c i n g the r u l e as i t ' s given t o us and we have 

2 0 drawn the l i n e where we t h i n k the l i n e i s 

21 a p p r o p r i a t e . 

22 We work w i t h what we are given. When we 

23 have a r u l e t h a t sets out two categories and a 

24 request t h a t doesn't f a l l w i t h i n those categories, 

25 we f e e l t h a t i t i s our r e s p o n s i b i l i t y t o say t h a t 
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1 t h a t proposal does not come w i t h i n t h a t . Thank you. 

2 CHAIRMAN FESMIRE: Thank you. Short 

3 r e b u t t a l ? 

4 MS. MUNDS-DRY: No, s i r . 

5 CHAIRMAN FESMIRE: Thank you a l l very 

6 much. I f counsel w i l l indulge me j u s t a second, I 

7 have a proposal. We have t o go i n t o executive 

8 session t o d e l i b e r a t e on t h i s . I don't t h i n k 

9 there's anybody who wants t o do t h i s t o n i g h t . 

10 Apparently, I am the only weak-willed person here. 

11 So I guess at t h i s time we go i n t o 

12 executive session. 

13 COMMISSIONER BAILEY: I so move. 

14 COMMISSIONER OLSON: Second. 

15 CHAIRMAN FESMIRE: Those i n favor s i g n i f y 

16 by saying aye. At t h i s time we w i l l do go i n t o 

17 executive session. 

18 Counsel b r i n g s up an i n t e r e s t i n g p o i n t . 

19 I f we don't f i n i s h d e l i b e r a t i n g t o n i g h t , we w i l l 

2 0 have t o reconvene at some p o i n t i n time. We w i l l 

21 reconvene Monday morning at 9:00 s t i l l i n executive 

22 session. I don't know when we w i l l come out of 

23 executive session, but we w i l l reconvene Monday 

24 morning at 9:00 o'clock i n the OCC conference room 

25 on the t h i r d f l o o r , and l i k e I s a i d , we w i l l s t i l l 
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1 be i n executive session when we meet. I don't know 

2 how long we w i l l stay i n executive session. We w i l l 

3 stay i n executive session u n t i l we e i t h e r have t o 

4 break or f i n i s h our d e l i b e r a t i o n s and we w i l l l e t 

5 the at t o r n e y s know where we stand a t t h a t p o i n t when 

6 we come on Monday morning. 

7 MR. SMITH: So as I understand t h i s , j u s t 

8 t o make i t c l e a r , when you f i n i s h w i t h your 

9 executive session on Monday, i f you are not yet 

10 f i n i s h e d and you are going t o have t o c a r r y . t o 

11 another day, once you come out of executive session 

12 you w i l l announce at t h a t p o i n t when your next 

13 executive session meeting i s going t o be. 

14 CHAIRMAN FESMIRE: Right. 

15 MR. SMITH: So i f people want t o know when 

16 you w i l l meet a f t e r Monday, they w i l l need t o be 

17 there a t the end of your d e l i b e r a t i o n s on Monday t o 

18 hear what your next schedule i s going t o be. 

19 CHAIRMAN FESMIRE: Right. I t w i l l be i n 

2 0 the OCC conference room on the t h i r d f l o o r . 

21 (Note: The hearing was concluded at 

22 6:20). 

23 

24 

25 
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