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STATE OF NEW MEXICO 
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION 

APPLICATION OF ODESSA OIL INVESTMENTS, 
INC. FOR SALT WATER DISPOSAL, EDDY 
COUNTY, NEW MEXICO. CASE NO. 11839 

RESPONSE IN OPPOSITION TO MOTION TO DISMISS 

A p p l i c a n t Odessa O i l Investment Company, I n c . ("Odessa") 

opposes t h e M o t i o n t o Dismiss f i l e d by Yates P e t r o l e u m C o r p o r a t i o n 

("Yates"). I n s u p p o r t o f i t s response, Odessa s t a t e s : 

I . FACTS. 

The f o l l o w i n g i s a t i m e l i n e o f t h e f a c t s a p p l i c a b l e t o t h i s 

case: 

3/01/97: Yates' o i l and gas l e a s e e x p i r e s . 1 

5/05/97: Odessa c o n t a c t s t h e SLO about o b t a i n i n g a 
le a s e t o use t h e Lakewood S t . Com. W e l l 
No. 1 ("the w e l l " ) f o r s a l t w a t e r 
d i s p o s a l ("SWD") purposes. 

Odessa f i l e s a Form C-108 w i t h t h e OCD. 

Yates r e c e i v e s t h e Form C-108 by 
c e r t i f i e d m a i l . Yates does n o t o b j e c t 
w i t h i n 15 days. 

N o t i c e o f t h e SWD a p p l i c a t i o n i s 
p u b l i s h e d i n t h e C a r l s b a d C u r r e n t - A r g u s . 
Yates does n o t o b j e c t w i t h i n 15 days. 

Odessa f i l e s i t s l e a s e a p p l i c a t i o n w i t h 
t h e SLO t o use t h e w e l l f o r SWD purposes. 

The SLO cashes t h e check s u b m i t t e d w i t h 
Odessa's l e a s e a p p l i c a t i o n . 

The SLO i s s u e s (new) O i l and Gas Lease V-
5110 t o Yates on S e c t i o n 30. 

5/13/97 

5/20/97 

6/4/97 

6/23/97 

7/01/97 

7/01/97 

"""The surface estate and mineral estate of a l l of Section 30, Township 19 
South, Range 26 East, NMPM, Eddy County, New Mexico, are owned by the State Land 
Office ("SLO"). 



I I . ARGUMENT. 

Yates asserts t h a t i t has the e x c l u s i v e r i g h t t o use the w e l l 

d u r i n g the term of an o i l and gas lease. That i s p a r t i a l l y 

c o r r e c t : During the term of a lease, Yates has the e x c l u s i v e r i g h t 

t o r e -enter a w e l l t h a t Yates has d r i l l e d . Penroc O i l Corp., 84 

IBLA 36. That i s not the case here. 

The w e l l was d r i l l e d by Monsanto O i l Company many years ago. 

That lease expired, and Yates leased the p r o p e r t y . That lease 

expired on March 1, 1997, and Yates re-leased the p r o p e r t y on J u l y 

1, 1997. The law i s c l e a r t h a t once an o i l and gas lease expires, 

a wellbore becomes the pr o p e r t y of the surface owner. This i s 

because, once minerals have been removed from the s o i l , the space 

occupied by the minerals r e v e r t s t o the surface owner by operation 

of law. Emeny v. United States, 412 F.2d 1319 (Ct. C l . 1969); 

E l l i s v. Arkansas Louisiana Gas Co., 450 F.Supp. 412 ((E.D. Okla. 

1978) (surface owner has r i g h t t o grant underground gas storage 

r i g h t s ) ; Sunray O i l Co. v. Cortez O i l Co., 188 Okla. 690, 112 P.2d 

792 (1941) (surface owner has r i g h t t o gra n t s a l t water storage 

r i g h t s ) . Thus, the SLO had the r i g h t t o grant Odessa permission t o 

use the w e l l f o r SWD purposes. Only where the o i l and gas lease 

e x p l i c i t l y grants the lessee the r i g h t t o use a p r e - e x i s t i n g 

wellbore does the lessee have t h a t r i g h t . See Browning v. Mellon 

E x p l o r a t i o n Co., 636 S.W.2d 536 (Tex. App. 1982). 

Based on these p r i n c i p l e s , the SLO, as surface owner, has the 

r i g h t t o grant Odessa permission t o use the w e l l f o r SWD purposes. 

Moreover, because Odessa's a p p l i c a t i o n t o the SLO was f i r s t i n 
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time, i t has p r i o r i t y over Yates' o i l and gas lease. 

I n a d d i t i o n , Yates' o b j e c t i o n t o t h i s a p p l i c a t i o n was 

untimely. As noted above, Yates received w r i t t e n and p u b l i c a t i o n 

n o t i c e of Odessa's a p p l i c a t i o n . Yates s t a t e d at hearing t h a t i t 

had no r i g h t t o o b j e c t t o the a p p l i c a t i o n u n t i l the o i l and gas 

lease was issued. That i s i n c o r r e c t : Form C-108 r e q u i r e s n o t i c e 

t o be given t o o f f s e t lessees or operators. Yates i s an o f f s e t 

lessee i n the SE% of Section 19. See Odessa E x h i b i t 5, page 2 

(land p l a t ) . As a r e s u l t , Yates had the r i g h t t o o b j e c t , but i t s 

o b j e c t i o n was untimely, and should be dismissed. 

Therefore, the D i v i s i o n should deny Yates' motion, and issue 

an order approving the w e l l as an SWD w e l l . 2 

However, as an accommodation, Odessa i s w i l l i n g t o allow Yates 

t o r e - e n t e r the w e l l t o t e s t the depths already d r i l l e d . This 

proposal i s r e s t r i c t e d i n the f o l l o w i n g manner: 

1. A reasonable time l i m i t should be imposed by the D i v i s i o n 

f o r Yates' r e - e n t r y and t e s t i n g of the w e l l ; and 

2. I f Yates does not e s t a b l i s h p r o d u c t i o n i n paying 

q u a n t i t i e s , then Odessa s h a l l be allowed t o use the w e l l 

f o r SWD purposes. 

There i s no p r o d u c t i o n from the o i l and gas lease. Thus, Yates 

cannot use the w e l l t o dispose of s a l t water from other leases 

without o b t a i n i n g a s a l t water d i s p o s a l lease from the SLO. SLO 

Rules 1.063, 9, and 11. Accord, G i l l v. McCollum, 19 111.App.3d 

402, 311 N.E.2d 741 (1974). Because Odessa f i r s t a p p l i e d t o the 

2The SLO w i l l not act on Odessa's a p p l i c a t i o n u n t i l the OCD issues i t s order. 
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SLO f o r a SWD lease, i t s a p p l i c a t i o n would have p r i o r i t y over any 

s i m i l a r a p p l i c a t i o n f i l e d by Yates. Odessa's proposal i s f a i r t o 

everyone. 

WHEREFORE, Odessa r e s p e c t f u l l y requests t h a t the D i v i s i o n 

enter an order (a) g r a n t i n g i t the r i g h t t o use the w e l l as an SWD 

w e l l , or (b) i n the a l t e r n a t i v e , a l l o w Yates a l i m i t e d time t o t e s t 

the w e l l , but set a time l i m i t on r e - e n t r y , and also p r o v i d i n g t h a t 

i f r e - e n t r y i s not successful, t h a t Odessa has the r i g h t t o use the 

wellbore. 

R e s p e c t f u l l y submitted, 

Jafoies Bruce 
PAO. Box 1056 
Santa Fe, New Mexico 87504 
R505) 982-2043 

Attorney f o r Applicant 

CERTIFICATE OF SERVICE 

I herebv c e r t i f y t h a t a copy of the foregoing pleading was 
served t h i s y/^y day of September, 1997, i n the f o l l o w i n g manner: 

Via U.S. M a i l 
W i l l i a m F. Carr 
Campbell, Carr, Berge 

& Sheridan, P.A. 
P.O. Box 2208 
Santa Fe, New Mexico 87504 

Via Hand D e l i v e r y 
Rand C a r r o l l 
O i l Conservation D i v i s i o n 


