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July 1, 1998 

HAND DELIVERED 

Mr. Michael E. Stogner 
Hearing Examiner 

Rand L. Carroll, Esq. 
Division Attorney 
Oil Conservation Division 
2040 South Pacheco 
Santa Fe, New Mexico 87505 

Re: MOTION TO DISMISS 
NMOCD Case 11999 
Application of Costilla Energy, Inc. 
for compulsory pooling and an unorthodox gas well location 
Eddy County, New Mexico 

Gentlemen: 

On behalf of Nearburg Exploration Company, L .L.C, an adversely affected 
interest owner, please find enclosed our MOTION TO DISMISS the referenced case filed 
by Costilla Energy, Inc.. This case is currently set on the Examiner's Docket scheduled 
for July 9, 1998. 

cc: 
Attorney for Costilla Energy, Inc. 

Nearburg Exploration, L.L.C. 
Attn: Mike Gray 



STATE OF NEW MEXICO 
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION 

IN THE MATTER OF THE APPLICATION 
OF COSTILLA ENERGY, INC. FOR 
COMPULSORY POOLING AND AN UNORTHODOX 
WELL LOCATION, EDDY COUNTY, NEW MEXICO 

CASE NO. 11999 
<jr> 
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MOTION TO DISMISS S3 

Comes now Nearburg Exploration Company, L.L.C. ("Nearburg"), by its 

attorneys, Kellahin and Kellahin, enters its appearance in this case as an interested party 

in opposition to the applicant, Costilla Energy, Inc. ('Costilla") and moves the Division 

to dismiss this case because the applicant has violated Section 70-2-17(C) NMSA 1978 

by prematurely instituting an application for compulsory pooling, 

And in support states: 

(1) On June 15, 1998, Costilla sent a letter proposing to Robert and 
Maxine Hannifin and the other working interest owners in the S/2 of 
Section 33, T16S, R26E that Costilla would drill and operate its Funk "49" 
Well No.l as a Morrow well to be located 1650 feet FSL and 1080 feet 
FWL and dedicated to the S/2 of said Section 33. See Exhibit "A" 
attached. 

(2) The next day, on June 16, 1998, Costilla filed a compulsory pooling 
application with the Division seeking the issuance of a compulsory pooling 
order for this well and spacing unit alleging that in less than 24 hours after 
sending its well proposal, it had "in good faith sought to obtain the 
voluntary joinder..." but "certain interest owners have failed or refused to 
join in dedicating their interests." 

RELEVANT FACTS 
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(3) On July 17, 1998, Costilla mailed notice of this compulsory pooling 
application which was docketed as Case 11999 and set for hearing on July 
9, 1998. 

(4) On June 25, 1998, Nearburg obtained an oil and gas lease from Robert 
and Maxine Hannifin for their interest in the subject spacing unit. See 
Exhibit "B" attached. 

(5) On July 1, 1998, Nearburg advised Costilla that Nearburg had acquired 
the Hannifin interest and desired to enter into negotiations for the voluntary 
participation in this well at a mutually agreeable location. 

ARGUMENT 

Contrary to the custom and practice before the Division and in violation of Section 

70-2-17(C) NMSA (1978), Costilla has instituted compulsory action against Nearburg's 

predecessor in interest without first making "good faith" effort to form a spacing unit on 

a voluntary basis for the drilling of Costilla's well. Section 70-2-17(C) NMSA 1978 is 

very specific in its requirement that the compulsory pooling authority of the Division can 

only be exercised in those instances where the parties have not agreed to voluntarily pool 

their interests in a spacing unit for a specifically proposed well on that unit. It is 

impossible to have exhausted a good faith effort to reach a voluntarily agreement in less 

than 24 hours after sending notice of the well proposal. For example, see NMOCD Case 

11434, Order R-10545 and NMOCD Case 11107, Order R-10242. 



NMOCD Case 11999 
Motion to Dismiss 
Page 3 

Any compulsory pooling application which is filed in less than 24 hours after the 

well is proposed must be dismissed. It is no solution to suggest that this fatal flaw can 

be fixed by simply continuing the case. See NMOCD Case 11434, Order R-10545. 

Such action simply ignores the requirements of Section 70-2-17(C) NMSA 1978 and will 

encourage others to use compulsory pooling as a negotiating weapon rather than as a 

remedy of last resort. 

Costilla's application must be dismissed. Unless this application is dismissed the 

Division will be establishing a precedent which will allow applicants to avoid complying 

with Section 70-2-17(C) NMSA 1978. 

WHEREFORE Nearburg Exploration Company, L.L.C. requests that the Division 

Hearing Examiner grant this motion and dismiss Oil Conservation Division Case 11999. 

W. Thonias Kellahin 
Kellahi/ & Kellahin 
P. O. Box 2265 
Santa Fe, New Mexico 87504 
(505) 982-4285 

I certify that a copy of this 
day of July, 1998. t 

f&simile to counsel for applicant this 1st 



• 9 a Bsi I03«» UIOLAMO. TX 7J70S 

CERTIFIED MAIL 

RETURN RECEIPT REQUESTED 

June 15.1998 

Address List Attached: 
Rc: Funk 49 *1 Well 

1,650' FSL & 1.080" FWL 
Section 33, T-i6-S, R-26-E 
Eddy County, New Mexico 

Gentlemen: 

Costilla Lnergy, inc., as operator, proposes to drill the above captioned r\mk 49 #1 Weil 
to a depth sufficient to adequately test the Morrow fcrtnat.on within the spacing unit 
consisting of the S/2 of the above captioned Section 33, tots'* estimated depth being 
8,500*. The Eddy County records indicate that you are the owner of a leasehold interest, 
mineral interest or both. In this regard, please find attached two (2) Ar ts covering this 
test. Please execute and return one (1) copy should you disue to participate. Upon 
receipt of your decision to participate, Costilla wiii forward an Opeiating Agreement for 
your uppioval and execution. 

ln the even: you do not desire to participate in this test. Costilla requests that you cither 
farmout your leasehold interest in the S/2 of the above captioned Section 33. delivering to 
Cos:.ila 3 75% of 8/8ths net revenue interest with you retaining :he differer.ee in the form 
of an overriding royalty interest, or in the case of unleased rr.incrai tnlerest, lease ycur 
interest to Costilla for SI00.00 per net mineral acre, with said leise providing for a 
5! I oths of 8/Sths royalty and a primary term of three (3) year.s. 

Your earliest attention tc this request will be most appreciated. 

Sincerely. 

Gary L. Winter, CPL 
District Landman 
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-iritvana -tfro-aaa^anflo. . *ha i ratjWad fcy "aaaor. aaaaa wil bury j . 3ira'a»aaoncu.t;vaia>s wiea aa*0>>-ra <iarv MCV m3 nt.wafcarui; e a i f i'ad»n.-ii> iwc iwnarao 'aat<KJ0ii: 
:i *rv '•O'OarfW v t t t * a - iaau-are •rtftouiiaaaorisartiam LaatOf anad i"a*a cn* crW«*Q#, «• r-s •'•w ate n p a r j i ^ ja-nj gaa -t-nar,/ pa« * * i cn»#tt . t rc w ^ o » a a »<vi knaida 

rna &• ?*«*r>4; tftafaoi, « . t of arty u t t t M ; a a nc* naadad 'or oeofaitona r w r * * B * 
I. T h a i gmio* M r ^ i » r r v ' ^ r a ^ 3 0 ' t y » a a B t a M r ; n a c •« wfioia o* i - tan arts 'na rxova- j - t • • r a o 1 ahai a n « y i ^ * ^ » r na-»a ton- lua t / i i cs •uicaa^eraanc 3«aign»; aul rta 

ciofga iimvct»ra/afti5 9#i*a and er in t«a rrtflaran't ol. of ^ * * a *c -aca va, crstlaai w imr, - .'cyailtaa. ns*a»af i ;ecTp. i»HK i - w : : ' t r« i» i5 *^ «v;* r*ia c ; :gat>c-a 0- a rtwrt.^ 
- gnttci aa*aa aM ^o twon :r<vsa i f 5b»al?n a***.1! 5a0*«W.'^ up<;r. >*n»a i?r t ry o-rsoaa .n»- » a a r « atiar lataaa »«* biar. ' r n ana3>;> car Had m « at a i taa a an'r .pa; p « s # c ' 
: . a n a * a •aoaetaElo i-*t%ma^d or-;ar Had <e«a f tr<ar*af eanaflKWtg Ifta cfatrt of Itita '-vf\ - i a ano»n«i <asaor. a^v a u : ' v : a n « a i - s*fta<W>. ; w j r a '-robgA irtacaai* m m a 
•:*•*>•*. i t M t n i i t i i a«ot *p . oa* a* - a ' l * * a w royarraa v roypiliaa «t *na "arfa a ' ' "a a a - a w m c u -it a m o Q- ;& r.ia natri ?xoc-;org •arit-uatnnor .ni . . * * * c " i rnaaa iataoa 
i u r j a * f i * j ' n t * h r f ^ m » * i c « ^ a M i ^ + a c x v i o i » a a a « M ' o : h ^ rt isrieia or <-< can » r * i lo ina n u n j< 1,71 aaatv*<afr.. 
•ai avaarw J'acf*an;* ,aiaoaofaiy^eoi:Qaii? ,M ! ^ a ^ ' 0 * a f t o , . ' f « a a j i M O ' t s » « 3 - a a c ^ ^ a r e a f n « a * ^ » f t a fti o'rra»tadaiau.; - ' h a c a r ^ a - t c t n i a r o o o - ar -a ia*^* 31 - tva^-orahu; 
:<ro-»f r fc*'-^inw*a»aaaoroaro*iaaof U ;oeerflt>rr«'tPa^et<nao'oviiionigi)n4iiaaaai MstifaJati.ia*>a'Ir4> a " a . : *^i>aaMi>>a«raraa>(^aiaafunuaa<«<arhMvaori »»i*ic-
aaaao o> »">v a t t^ raa I M V anof o^otsany IO-<P ,F or r u i n ai.cn pajy^wMa 

I 9>swM )*ata« wpfa»ar»'eeiTntc>rpr)r 'ft; »>ttr arty « a o m a c •rronao •ipvtnaft' o* '.-la t*a*o sr trpmeonawn-vcrti»v.{j ur •awsncng oparaiiona "aro j - iwa/ .or t romp^wcnQolor 
;aa haMm»A«r py -aaaon 9* acarowy at laauirr, i 9 a?tt«i or 'U t *3u p'^arti tr maU'la.' Or W uaranon ot ' t m T<a.«u>a. y E r a-v Paoarai or «t«ta raw or a n »4av ruta or rtfjuat-oa v 
;y f t r ry i r rnr . - t i aui*«-tr>. i n a a * l i x t a a p^antat i . >ta*«a«dtny anaa oa ajrt*a-iSa«. *r»o 'aaaaa v*<; w &• -<ab-a *c**anuf« :t t s - ^ r '-arawun. af»a i»ta waa* an»)i ba aiianood uniia 
and to tong aa 1*1*40 *0fawa»iad aa on* a-jcfl C U M Irom o^nobcitrgcMiMf 91 'awomrg oearr c-aor^remoraauc *g <* ; « i nar«.^o«-; uv; : > ttma wf 1 a i*)a«o it au onr*ari«e anal, 

ca roatiad ayatna: anaai arrftWng 1 i h « .aaa» tc Wa oof^ars ^«rrtnwand)PC. 
tO. taawor ^a*ao» xtamnii A M a g n t t <« dafatd I M :-vm TO laid and ar-g aoraat ttta: taaaaa ai O « U M na> •Saarujj# «ry I M . nortgaoa o. cn^ar i-a^ uc>< said M M arto i» lha M m 

aaaaa :o« t»o> 'a *a i i»aa t^regata«»aut^ t^wK>*n«f 'gM<9a< i *e rM aamaanB'.&ase.y ' w a n aaafto aftut-ir . -ofi j ) iaica-aB!af*aunta*:e*«/ajattarvtT»o»am* minow iTpa^naraof 
aaaaair.grtt .•nTartnowaTamy. ' ttwa laaaa ?&*••»a * « a ittartai . T t a 0 10/gaa ft ati »arty pasto«ta,4ianot'-«n tna ar.tl-aaM ofiHftwae taa awrtgla aa!u»<«i«tn«r ' • * w » k * m * w * 
•ara*n aoax-liadOf I h i ' rrr^riM t^ui-1 rorany ar<do:f'a'payrnarirt,liany, iM'b^ng'>srr< a^par^ la te aJi*cn ih>a>aaaaco>ara aaatftan awc/ti«<»tntaraat. anauta C M onty a t e a 
orooorxif Wtirta-fttataaa tha«a*r>. i*arty, ^ w i o w w a Itaaa. taart t«maw>Oi»ar»0 ^nc»oaa :a«aimBVaaawat hnra:'i Shnuic i -yonao^ T.^ra-« tfta oaTtaa '•arr.to too*«aa taaae'a 

to aaacuta t-i« aaa*. t aftati -a*ar*ha-pw oa ct^otng uoen tfta t t paiiaa a w i w ^ c rna aama. 
•A. Latsa* . r s y P » 4wr;ta*ora. ft*ri a-o a u gr<, f w * h««a ;-»a rloni at W\y rara t c u i r r ' j r ^ i t«aM. n u r x w c upan. ;e t t * « - y '•'irtai-i aucc<aava arlaa^iirvt oy dth.-a^nq 

5r'"a»-«l*'a-aa«a:ftara.i< , 'l'.ftai*aaor. « -eys • « ^ a ' a i a « a i w a o f e ' - a o o r 3 ^ m a c ^ t » in-•-iciiaaid.aftC * a !-•(«•:; inertucor maaaa^k 1 oa r«ta«ad f e ^ r ! uoocar .*it, aitB^aa-
M or -n:i >M, c 'ft a a p t a r r a " aa te ae-aaga ao a.m>Marad a r j w V t ' M w ^ L H " -or* t j cnactanaraurtda^arai ca .OOUCM v a x^wrt i t f i i r u n - a ^ r a a s r co*a*aa "arte, n raoufr 
aa ov tad t a i w a -ataaaaa 

This lease is iTiade exprgusiy subject cc ciie r ights, if. any, of uhe le5***s umier 
chat certain o i l «ad f»a& leaac urtt«c January U , L972, ^errfeaa Olga H. Atwood, as 
lessor, iiul Vatas ^etrcicum f.orporstion, 3s lessee, recorded in Bock 24, Page 508, 
cf the records oC Eddy County, New Mexico. 



EXHUJ1T"A" 

Attached io and itiade a pan or Hut certain Oil and Gas Lease dated 
June 25,1998. covering the E/2SE/4 of Section 32 and the W/2SW/4 
of Section 33. T-J6-S, R-26-H, Eddy County, New Mexico, by and 

between Robert H. Hannifin and Maxine B HanniCa husband and wife, 
as Lessor, and Nearburg E*pluiatioi> Company, L L C , as Lessee. 

12 Any otic defect which tenders Lessor's title unmerchantable shall either be waived by Lessee or 
corrected <it Lessee's sole cost 

13. In the event this lease is perpetuated beyond the primary term by any means provided for heretofore, 
and in the further event « period of 120 days shall elapse between the cementing of production 
casing, if a complexion is to be made, or release of drilling ng, if a dry hole, of any well drilled on 
lands covered by this lease or on acreage validly pooled or unitized therewith. Lessee shall execute 
and deliver lo Lessor an instrument releasing this lease insofar and only insofar as it covers both: 

(a) Ail lands covered hereby which arc not validly included in a production or 
proration unit for a wdl thereon then producing or capable of producing oil and/or 
gfls and associated hydrocarbons, and 

fb) All rights as to all horizons 10U (eet below the stratigraphic equivalent of the total 
depth drilled in the unit well as to any lands covered by said lease and then 
included in a valid production or prorauon twit 

Upon occurrence of the two ooniingenaes stipulated at the beginning of this paragraph this lease 
shall ipso facto terminate as to items (a) and (b) above, and the release provided for shall be merely 
evidentiary of this fact. 

14 This lease shall not continue in farce by reason of a shut-in wcli or wells as provided in Paragraph 3 
for any one shut-in period of more than two (2) consecutive years past *Jw primary term hereof. 

SIGNED FOR IDENTIFICATION: 

(Lu //• 9K*^C 
Robert H. Hannifin 

Maxine B Hannifin 


