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Division Attorney -
Oil Conservation Division

2040 South Pacheco
Santa Fe, New Mexico 87505
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Re: MOTION TO DISMISS
NMOCD Case 11999
Application of Costilla Energy, Inc.

for compulsory pooling and an unorthodox gas well location
Eddy County, New Mexico

Gentlemen:

On behalf of Nearburg Exploration Company, L.L.C., an adversely affected
interest owner, please find enclosed our MOTION TO DISMISS the referenced case filed

by Costilla Energy, Inc.. This case is currently set on the Examiner’s Docket scheduled
for July 9, 1998.

cc:  James Bruce, Esq.
Attorney for Costilla Energy, Inc.
Nearburg Exploration, L.L.C.
Attn: Mike Gray



STATE OF NEW MEXICO

ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT

OIL CONSERVATION DIVISION

IN THE MATTER OF THE APPLICATION
OF COSTILLA ENERGY, INC. FOR

COMPULSORY POOLING AND AN UNORTHODOX
WELL LOCATION, EDDY COUNTY, NEW MEXICO

MOTION TO DISMISS

CASE NO. 11999
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Comes now Nearburg Exploration Company, L.L.C. ("Nearburg"), by its
attorneys, Kellahin and Kellahin, enters its appearance in this case as an interested party
in opposition to the applicant, Costilla Energy, Inc. ("Costilla") and moves the Division

to dismiss this case because the applicant has violated Section 70-2-17(C) NMSA 1978

by prematurely instituting an application for compulsory pooling,

And in support states:

RELEVANT FACTS

(1) On June 15, 1998, Costilla sent a letter proposing to Robert and
Maxine Hannifin and the other working interest owners in the S/2 of
Section 33, T16S, R26E that Costilla would drill and operate its Funk "49"

Well No.1 as a Morrow well to be located 1650 feet FSL and 1080 feet
FWL and dedicated to the S/2 of said Section 33. See Exhibit "A"
attached.

(2) The next day, on June 16, 1998, Costilla filed a compulsory pooling
application with the Division seeking the issuance of a compulsory pooling
order for this well and spacing unit alleging that in less than 24 hours after
sending its well proposal, it had "in good faith sought to obtain the

voluntary joinder..." but "certain interest owners have failed or refused to
join in dedicating their interests."
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(3) On July 17, 1998, Costilla mailed notice of this compulsory pooling

application which was docketed as Case 11999 and set for hearing on July
9, 1998.

(4) On June 25, 1998, Nearburg obtained an oil and gas lease from Robert
and Maxine Hannifin for their interest in the subject spacing unit. See
Exhibit "B" attached.

(5) On July 1, 1998, Nearburg advised Costilla that Nearburg had acquired

the Hannifin interest and desired to enter into negotiations for the voluntary

participation in this well at a mutually agreeable location.

ARGUMENT

Contrary to the custom and practice before the Division and in violation of Section
70-2-17(C) NMSA (1978), Costilla has instituted compulsory action against Nearburg’s
predecessor in interest without first making "good faith" effort to form a spacing unit on
a voluntary basis for the drilling of Costilla’s well. Section 70-2-17(C) NMSA 1978 is
very specific in its requirement that the compulsory pooling authority of the Division can
only be exercised in those instances where the parties have not agreed to voluntarily pool
their interests in a spacing unit for a specifically proposed well on that unit. It is
impossible to have exhausted a good faith effort to reach a voluntarily agreement in less

than 24 hours after sending notice of the well proposal. For example, see NMOCD Case

11434, Order R-10545 and NMOCD Case 11107, Order R-10242.
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Any compulsory pooling application which is filed in less than 24 hours after the
well is proposed must be dismissed. It is no solution to suggest that this fatal flaw can
be fixed by simply continuing the case. See NMOCD Case 11434, Order R-10545.
Such action simply ignores the requirements of Section 70-2-17(C) NMSA 1978 and will
encourage others to use compulsory pooling as a negotiating weapon rather than as a
remedy of last resort.

Costilla’s application must be dismissed. Unless this application is dismissed the
Division will be establishing a precedent which will allow applicants to avoid complying
with Section 70-2-17(C) NMSA 1978.

WHEREFORE Nearburg Exploration Company, L.L.C. requests that the Division

Hearing Examiner grant this motion and dismiss Qil Conservation Division Case 11999.

W. Thonas Kellahin
Kellahin & Kellahin
P. O. Box 2265
Santa Fe, New Mexico 87504
(505) 982-4285

CERTIEICATE OF SERVICE

I certify that a copy of this

faesimile to counsel for applicant this 1st
day of July, 1998.
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ENERGY. INC

915:642.2092 + 2 0 Box 10389 + MIDLAND. TX 7370z

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

June 15, 1998
Address List Attached:

Re: Funk 49 #1 Well
1,650" FSL & 1,080° FWL
Section 33, T-16-3, R-26-E
Eddy County, New Mcxico

Gentlemen:

Costilla Lnergy, Inc., as operator, preposes to driil the above cartioned Funk 49 #1 Well
to a depth sufficient to adequately test the Momow fermat.on within the spacing unit
consisting of the S/2 of the above captioned Section 33, o2t esumated depth being
8.500°. The Eddy County records indicate that you are the ownz2r of a ieasehold nterest.
mireral intcrest or botli. In this regard, please find ettached twe (2) AFE: covering this
test. Pleasc exccute and return one (1) copy should you dasite 0 participate. pon
recerpt of your decision to pasticipate, Costilla wili torward uu Operating Agrezment for
vour upproval and execution.

In the event you do not desire to participate in this test, Cosulla requests that you cither
farmcut your leaseheld interest in the 872 of the above captioned Section 33. delivering o
Coustilaa 75% of 8/8ths net revenue interest with you retainiag the difference in the form
of an overriding rovalty interest, or in the case of unleased ~incrai inizrest, lease your
interest to Costilla for $100.0C per net mineral acre. with said lezse providing for a
3:16ths of 8'8ths toyalty and a primary term of ihree (3) yeurs.

Your eariiest attenticn t¢ this reguest will be most appreciated.
Sincerely,

bny 4. 2L

Gary L. Winter, CPL
District Landman
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This lease {5 made expressly subiect cto the rights, Lf any, of rhe lessees under

that cereain oil aad pas leuse dated Japuary 13, 1972, Serween 0lga M. atwoad, as

’esso-. and ‘Yutey Petrclcum forporstion, as lessee, recorded in Bock 84, Fage 508,
the recards al Fddy Lounty, New Hexico.
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EXHIBIT "A"

Anached 10 and made a part of that cartain Ouf and Gas Lease dated
Junc 25, 1998, covering the ¥/28E/4 of Section 32 and the W/2SW/4
of Section 33, T-46-S, R-26-¥, Eddy County, New Mexico, by and
berween Robert H. Hanmufin and Maxine 8 Hannifin. husband and wife,
a3 Lessor, and Nearburg Expluation Company, L. L.C., as Lessce.

Any utlc defect which renders Lossor's title unmerchamable shal) either be waived by Lessee or
wrreeted gt Lesses's sole cost.

In the cvent this lease is perpetuated beyond the primary tern by any means provided for heretofore,
and in the further evenl « period of 120 days shall elapsc between the comenting of production
casui, if ¥ cornpiction is to be made, or refease of druling ng, it a dry hole, of any well dniled on
lands covered by this lease or on acreage validly pooled or unitized therewith, Lossee shall exccute
and deliver Lo Lessor an instrument releasing this lcuse insofar and only tsofar as it covers both:

(@) All lads covered hereby which arc not validly included in a production or
proraton wut for a well thereon then producing or capable of producing oil and/or
gAs and associated hydrocarbons; and

(®) All rights as to all horizons 100 feet Lelow the statigraphic equivalent of the total
depth drilled in the umt well as to any lads wovered by said lease and then
included in a valid producuon or prorauon wiit.

Upon occurrence of the two contingencies stipulated at (he beginmng of this paragraph. this lease
shall ipso facto termunate as to items (a) and (b) above, and the release provided for shall be merely
cvidendary of this fact.

This lease shall not conunue in force by reason of a shut-in weli or wetls as provided in Paragraph 3
for any one shut-in period of more than two (2) consecutive years past the primary term hereof.

SIGNED FOR IDENTIFICATION:

Robert H. Hannifin

Nogns! B Haro b

Maxine B Hannifin



