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WHEREUPON, the f o l l o w i n g proceedings were had at 

11:40 a.m.: 

EXAMINER ASHLEY: I'm Mark Ashley, D i v i s i o n -

appointed Examiner f o r Cases 12,276 and 12,277, which were 

continued from the January 20th, 2000, docket. 

At t h i s time the D i v i s i o n c a l l s Case 12,276 and 

Case 12,277. 

C a l l f o r appearances. 

MR. KELLAHIN: Mr. Examiner, I'm Tom K e l l a h i n of 

the Santa Fe law f i r m of K e l l a h i n and K e l l a h i n , appearing 

on behalf of B u r l i n g t o n Resources O i l and Gas Company i n 

both of these cases. 

EXAMINER ASHLEY: A d d i t i o n a l appearances? 

MR. HALL: Mr. Examiner, Scott H a l l from the 

M i l l e r S t r a t v e r t Torgerson law f i r m , Santa Fe. We appear 

on behalf of Energen Resources Corporation; Westport O i l 

and Gas Company; Bank of America, O i l and Gas Assets 

D i v i s i o n ; and the remainder of the GLA-46 i n t e r e s t owners, 

who are i d e n t i f i e d i n our pleadings. 

EXAMINER ASHLEY: Any a d d i t i o n a l appearances? 

This case was continued from the January 2 0th 

docket t o give the Applicants time t o f i l e amended 

a p p l i c a t i o n s , as w e l l as f i l e b r i e f s regarding t h i s case. 

And a t t h i s time a motion t o s t r i k e has been 

f i l e d by Mr. H a l l on behalf of the GLA group. And so I 
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guess a t t h i s time we w i l l hear testimony regarding t h i s 

motion. 

Mr. Hall? 

MR. HALL: Mr. Examiner, i t was my understanding 

where we l e f t t h i n g s on January 2 0th t h a t d u r i n g the course 

of t h a t hearing, i n view of the evidence t h a t came i n on 

Bu r l i n g t o n ' s o r i g i n a l a p p l i c a t i o n f o r compulsory p o o l i n g 

r e l i e f under Section 70-2-17, subsection C, t h a t B u r l i n g t o n 

would seek leave t o amend i t s a p p l i c a t i o n . 

At t h a t hearing we objected t o t h a t . There was 

no r u l i n g from the Examiner a t the time g r a n t i n g B u r l i n g t o n 

r e l i e f t o so f i l e an amended a p p l i c a t i o n . 

Subsequently, on January 24th, amended 

a p p l i c a t i o n s were submitted. We accordingly f i l e d our 

motion t o s t r i k e , t o c l a r i f y proceedings w i t h respect t o 

those amended a p p l i c a t i o n s . 

As a basis f o r our motion t o s t r i k e , and as we 

had s t a t e d a t the hearing on January 2 0th, we objected t o 

amended a p p l i c a t i o n s because they request a d d i t i o n a l r e l i e f 

we t h i n k i s not supported by the e x i s t i n g record. The 

r e l i e f under subsection E of the p o o l i n g s t a t u t e i s , i n 

f a c t , i n c o n s i s t e n t w i t h t h e r e l i e f t h a t B u r l i n g t o n 

o r i g i n a l l y sought. 

B u r l i n g t o n came forward w i t h what i t had c a l l e d 

p l a i n v a n i l l a compulsory p o o l i n g cases, and as a premise t o 
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t h a t case, as i t was noticed and pleaded by B u r l i n g t o n , 

B u r l i n g t o n argued t h a t there was not v o l u n t a r y agreement 

among the p a r t i e s , and t h e r e f o r e compulsory p o o l i n g r e l i e f 

was a p p r o p r i a t e . 

At the hearing there was a s u f f i c i e n t amount of 

evidence t o r e f u t e t h a t premise. Indeed, even B u r l i n g t o n ' s 

own witnesses admitted on the record t h a t the GLA-46 

agreement continued t o apply, t h a t i t continued t o apply 

the acreage t h a t i s the subject of these p o o l i n g 

a p p l i c a t i o n s . 

Based on the status of the record on t h a t 

p a r t i c u l a r p o i n t , we have argued i n our memorandum t h a t the 

D i v i s i o n cannot accord compulsory p o o l i n g r e l i e f f o r the 

reason t h a t t h e r e i s an agreement i n place t h a t binds the 

p a r t i e s . 

I n view of t h a t , as I say, B u r l i n g t o n i n 

midstream sought t o amend i t s proceedings and request 

r e l i e f under subsection E of the p o o l i n g s t a t u t e . That, i n 

e f f e c t , places you, the Examiner, i n the p o s i t i o n of having 

t o r e w r i t e a p r i v a t e c o n t r a c t u a l agreement between the 

p a r t i e s . 

That c o n s t i t u t e s s u r p r i s e . We were not prepared 

t o address t h a t issue, we don't t h i n k the evidence i s 

adequate on t h a t issue. We would need t o consider j u s t 

e x a c t l y t he nature of t h a t r e l i e f . We need an o p p o r t u n i t y 
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t o meet the pleadings, see whether d i s p o s i t i v e motions are 

r e q u i r e d or see whether a d d i t i o n a l evidence and testimony 

are r e q u i r e d on j u s t what i t i s t h a t B u r l i n g t o n wants the 

D i v i s i o n t o do w i t h a p r i v a t e c o n t r a c t . 

That's why we f i l e d the motion t o s t r i k e . We 

t h i n k i t ' s i n a p p r o p r i a t e f o r the D i v i s i o n t o consider the 

amended a p p l i c a t i o n s a t t h i s time. 

B u r l i n g t o n has said t h a t the r e l i e f i t seeks 

under subsection E i s a l t e r n a t i v e r e l i e f . I n f a c t , I t h i n k 

i t i s i n c o n s i s t e n t r e l i e f . Even i n the pleadings and 

procedures before the D i v i s i o n , the d o c t r i n e of estoppel 

a p p l i e s . 

You can't come i n and present testimony and ask 

the D i v i s i o n t o take the case under c o n s i d e r a t i o n and then, 

subsequent t o t h a t , ask f o r a l t e r n a t i v e r e l i e f , 

i n c o n s i s t e n t r e l i e f . At some p o i n t , B u r l i n g t o n i s ob l i g e d 

t o make an e l e c t i o n of i t s remedies, and i t ' s o b l i g e d t o 

put on pleadings, n o t i c e and evidence according t o i t s 

e l e c t e d remedy. That's what they haven't done. 

So where does t h a t put us here? I t h i n k t h a t you 

— I t h i n k Mr. K e l l a h i n w i l l agree t h a t the evidence and 

testimony w i t h respect t o the compulsory p o o l i n g aspect of 

the case, under subsection C, i s complete. You probably 

don't need any more testimony or evidence on t h a t . 

What I would suggest you do i s t h a t you take t h a t 
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aspect of the case under advisement on the e x i s t i n g record, 

and dismiss or deny the a p p l i c a t i o n . 

Now, t h a t leaves us w i t h the remaining issue, 

what do we do w i t h the request t o amend? I t h i n k you can 

do one of two t h i n g s . You can deny the amended 

a p p l i c a t i o n s , which would r e q u i r e Mr. K e l l a h i n t o simply 

r e f i l e , r e n o t i f y , and we set i t f o r hearing sometime down 

the road. 

We're w i l l i n g t o agree, because t h a t ' s simply a 

procedural aspect a t t h i s p o i n t , t h a t the case could 

proceed under subsection E. But we may need a d d i t i o n a l 

time. The record i s inadequate a t t h i s p o i n t f o r us t o 

proceed on subsection E r e l i e f . As I say, we want t o 

address the issues as they are pleaded, see i f subsection E 

i s a p p r o p r i a t e r e l i e f under these circumstances. 

We also want an o p p o r t u n i t y t o meet the evidence, 

present our c o u n t e r v a i l i n g evidence, and indeed we may want 

the o p p o r t u n i t y t o do some discovery or a t l e a s t t o t r y t o 

enter i n t o n e g o t i a t i o n s w i t h B u r l i n g t o n as t o what 

discovery documents we may need t o present an adequate case 

under subsection E. 

I t h i n k you need t o consider, when you look a t 

the amended a p p l i c a t i o n , the o r i g i n a l a p p l i c a t i o n , when you 

look a t subsection C and you look at subsection E, r e a l l y 

take a hard look a t the language under subsection E and see 
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i f i t ' s a p p r o p r i a t e . I t asks, f i r s t of a l l , t h a t the 

D i v i s i o n approve a plan f o r the development of a p o o l . I s 

t h a t what B u r l i n g t o n has been a f t e r a l l t h i s time? I don't 

know. They're going t o have t o plead t h a t , put on evidence 

on t h a t , as I b e l i e v e . 

Once they e s t a b l i s h t h a t and the D i v i s i o n 

approves a plan of development f o r a pool, then they're 

going t o have t o come back before you w i t h proof asking 

t h a t t h a t pool-development plan be modified. What e x a c t l y 

do they want i n t h a t regard? I t ' s not c l e a r , based on the 

c u r r e n t s t a t u s of the pleadings and on the c u r r e n t s t a t u s 

of the record. 

So given t h a t , t h a t concludes our comments. 

EXAMINER ASHLEY: Just a second. So your motion 

t o s t r i k e i s t o s t r i k e B u r l i n g t o n ' s amended a p p l i c a t i o n t o 

seek r e l i e f under subsection E; i s t h a t c o r r e c t ? 

MR. HALL: That's c o r r e c t . 

EXAMINER ASHLEY: Okay, t h a t ' s a l l . 

Mr. Kellahin? 

MR. KELLAHIN: Thank you, Mr. Examiner. 

For b e n e f i t of Mrs. Hebert, we may t a l k about 

some of the background i n f o r m a t i o n t h a t she was not 

i n v o l v e d w i t h i n t h i s case. P r i n c i p a l l y , we're t a l k i n g 

about two p o r t i o n s of 70-2-17. The f i r s t one deals w i t h 

subsection C where the circumstances are, the p a r t i e s 
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haven't agreed t o pool t h e i r i n t e r e s t . 

B u r l i n g t o n ' s claim under t h a t s e c t i o n i s t h a t the 

p a r t i e s have refused t o accept and pay f o r t h e i r share of 

c u r r e n t w e l l costs. 

The two cases i n v o l v e three w e l l s . One case 

in v o l v e s two Mesaverde-Chacra dual completions. The cost 

f o r those w e l l s back i n 1998 was something over $427,000. 

The cost f o r the other w e l l was a s i n g l e Mesaverde w e l l . 

Back i n 1998, i t cost more than $386,000. 

The GLA-46 group has refused t o accept 

B u r l i n g t o n ' s proposal t o adopt those as f a i r and reasonable 

costs and t o pay t h e i r share of those costs. 

Under subsection C, i t goes on i n the second 

paragraph and says, A l l orders a f f e c t i n g p o o l i n g , e t 

cet e r a , e t cetera, w i l l provide an o p p o r t u n i t y f o r a l l 

p a r t i e s t o p a r t i c i p a t e w i t h o u t unnecessary expense, 

received a j u s t and f a i r and e q u i t a b l e share. 

B u r l i n g t o n ' s p o s i t i o n i s t h a t the 1951 GLA-46 

agreements have some outdated c o n s t r a i n t s on the economic 

development of the Chacra and Mesaverde. The testimony on 

January 2 0th was, from Mr. Ralph Nelms, t h a t B u r l i n g t o n 

could not and would not proceed t o d r i l l these w e l l s under 

the f i n a n c i a l and economic c o n s t r a i n t s of the o l d 1951 

agreement. 

That agreement has c o n s t r a i n t s which, i f they 
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s t i l l apply, have some cost l i m i t a t i o n s , which s a i d t h a t 

B u r l i n g t o n could not charge more than $90,000 f o r a 

Mesaverde w e l l , of which the GLA-46 group had 50-percent 

i n t e r e s t . And so there's a f i n a n c i a l cap on the cost of 

the w e l l . 

A f t e r some 4 5 years, i t ' s amazing t o t h i n k t h a t 

someone would argue t h a t t h a t i s s t i l l a reasonable 

f i n a n c i a l cap, p a r t i c u l a r l y when the w e l l s cost i n excess 

of $386,000 and $427,000. But t h a t ' s the p o s i t i o n t h a t the 

GLA-4 6 group has taken. 

The other problem w i t h t h a t agreement i s , there's 

a c a r r y i n g p r o v i s i o n . I t says t h a t the GLA-4 6 group 

doesn't have t o pay t h e i r share of these costs. What 

happens i s , B u r l i n g t o n recovers the money they spent on 

behalf of those i n t e r e s t owners, out of only 2 5 percent of 

t h a t group's i n t e r e s t . They're very, very l i m i t i n g i n 

terms of what we do i n today's world. 

So when we got t o the hearing on January 2 0th, 

a f t e r opening statements and before any evidence was 

presented, we are t a l k i n g w i t h Mr. Ashley and Mr. C a r r o l l 

about the f a c t t h a t t h i s i s not the f i r s t time t h i s problem 

has been before the agency. 

We came before the agency back i n 1997 f o r the 

two 64 0 deep gas poolings of the Marcotte and the Scott 

w e l l , i n which the GLA-46 issue was r a i s e d . Mr. H a l l 
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r a i s e d the c o n t e n t i o n t h a t there i s an agreement s t i l l i n 

e f f e c t t h a t precludes f o r c e p o o l i n g . We s a i d we t h i n k i t 

does not apply. 

Mr. C a r r o l l took the p o s i t i o n i n those orders 

issued by Mr. Catanach t h a t the c o n t r a c t d i s p u t e and 

i n t e r p r e t a t i o n should be r e f e r r e d t o the Court, and i n the 

meantime the D i v i s i o n , i n f a c t , would enter a f o r c e p o o l i n g 

order, because t h a t p o o l i n g order would apply only i n the 

event the c o n t r a c t d i d not apply. And t h a t was the 

r e s o l u t i o n . 

So here we are two years l a t e r , back on the same 

problem w i t h d i f f e r e n t w e l l s , and we're disc u s s i n g t h a t 

issues. 

Before the p r e s e n t a t i o n of any evidence, then, 

Mr. C a r r o l l wants discussion on subsection 17.E. 17.E i s 

the f l i p side of the page, and i t goes through more than 

Mr. H a l l has t o l d you. I t says t h a t , Upon hearing and 

a f t e r n o t i c e , the D i v i s i o n may subsequently modify any such 

plan t o the extent necessary t o prevent waste. 

Our contention under t h i s a l t e r n a t i v e remedy i s 

t h a t i t i s economically impossible t o continue w i t h the 

Mesaverde development plan agreed t o back i n 1951 w i t h the 

cost l i m i t a t i o n s , and i t w i l l be w a s t e f u l i f these w e l l s 

are not d r i l l e d . And t h a t was our evidence back on the 

2 0 t h . 
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Subsection E i s not l i m i t e d simply t o how the 

pool i s t o be developed. You can read i t w i t h care, and i t 

t a l k s about any other plan f o r the development or o p e r a t i o n 

w i t h i n the pool. 

And t h a t ' s what we're t a l k i n g about. We're 

t a l k i n g about an agreement 45 years ago t o arrange a 

f i n a n c i a l arrangement f o r the development of Mesaverde 

w e l l s . 

So a t the beginning of t h i s hearing, then, before 

any evidence i s presented, Mr. C a r r o l l i s reminded of the 

f a c t t h a t the D i v i s i o n has issued f o r c e p o o l i n g orders 

c o n t r a r y t o the w r i t t e n agreement of the p a r t i e s . And he 

makes reference t o a case, and I remind him t h a t I b e l i e v e 

i t i s a Burlington-vs.-Hartman case i n the San Juan Basin. 

At t h a t p o i n t , Mr. H a l l speaks up and c o r r e c t s me 

as t o the p a r t i e s , and he has the case name and the order 

i n f r o n t of him. He now claims t h a t t h i s i s s u r p r i s e . But 

back then, two weeks ago, he was prepared on t h a t issue. 

We then went forward w i t h our proof, and we 

t a l k e d about the proof w i t h regards t o r i s k . My witness 

t a l k e d about the f a c t they could not economically d r i l l 

t h i s w e l l , and our case i s complete on both of these 

issues. 

We presented our evidence on 17.E and 17.C back 

then. I t was my understanding Mr. C a r r o l l was c o n t i n u i n g 
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the case t o give me an op p o r t u n i t y t o amend the a p p l i c a t i o n 

t o plead t h i s a l t e r n a t i v e remedy. That occurred on 

Thursday. I f i l e d them on Monday, I've served a l l the 

p a r t i e s , the pleading i s before you. 

I t was my understanding and r e c o l l e c t i o n t h a t Mr. 

H a l l was going t o be given an o p p o r t u n i t y t o provide a memo 

i n o b j e c t i o n t o doing t h a t . I have prepared and I have 

w i t h me now t o d i s t r i b u t e t o you my memo on t h i s issue. 

The f i r s t one i s how t o handle p r o c e d u r a l l y what 

happens. My case i s complete. I'm happy t o have you take 

t h i s case under advisement today and issue an order based 

upon both issues of r e l i e f , 17. C or 17.E. We t h i n k i t ' s 

complete a t t h i s p o i n t . 

Although GLA-46 group d i d not present evidence on 

t h a t issue back on the 2 0th — I t h i n k t h a t was t h e i r 

choice — they c e r t a i n l y could have come forward today and 

presented i t . They've had two weeks t o have my e x h i b i t s 

analyzed on t h a t issue and t o b r i n g witnesses today. 

They've chosen not t o do t h a t . 

My proposal i s t h a t you deny the motion t o 

s t r i k e , t h a t you take these cases under advisement, and 

t h a t I'm prepared t o give you two d r a f t orders today t h a t 

w i l l g r ant the r e l i e f we've requested. 

I f you believe t h a t i s not what you want t o do, 

an a l t e r n a t i v e choice i s t o deny the motion t o s t r i k e , 
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accommodate Mr. H a l l i n h i s concern of s u r p r i s e , and w e ' l l 

put t h i s back on your docket, Mr. Ashley, on March 2nd, and 

we can come back i n here and Mr. H a l l can have again an 

o p p o r t u n i t y t o present an engineering witness t o show why 

i t ' s reasonable t o have a $90,000 cost l i m i t a t i o n on a 

Mesaverde w e l l a p p l i e d t o a w e l l t h a t now costs $300,000 t o 

$400,000. 

We would reserve the r i g h t t o c a l l r e b u t t a l 

witnesses — our proof i s i n on d i r e c t — and t h a t i s a way 

p r o c e d u r a l l y f o r you t o move forward. 

I f you choose Mr. H a l l ' s o p t i o n of simply denying 

the amended a p p l i c a t i o n , t a k i n g the case under advisement, 

I guess we can walk around the c i r c l e again. I can 

withdraw t h i s a p p l i c a t i o n and r e f i l e i t , and we can come 

back here i n a few months, but I t h i n k t h a t ' s a waste of 

a l l our time, t a l e n t s and energy. We're at the p o i n t where 

we ought t o package t h i s case and have a complete 

r e s o l u t i o n of i t so the p a r t i e s can go forward. 

I t ' s s t i l l up t o you t o decide whether you want 

t o engage i n t h i s c o n t r a c t discussion. You may decide t o 

do what Mr. Catanach and Mr. C a r r o l l decided t o do back two 

years ago, and t h a t i s enter a f o r c e p o o l i n g order and 

d e f e r the c o n t r a c t dispute t o l i t i g a t i o n i n D i s t r i c t Court. 

You may choose t o do what i s the a l t e r n a t i v e 

remedy, and t h a t i s t o do what the D i v i s i o n d i d under Mr. 
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Stogner's order, and t h a t was t o set aside c o n t r a c t 

agreements and issue a pooli n g order as he d i d i n the 

Meridian O i l Company Hartman case. 

You can look f o r comfort i n the memo. I have 

c i t e d a number cases f o r you. There's a very i n t e r e s t i n g 

New Mexico Supreme Court case, Sims v s . Mechem. I n f a c t , 

i n t h a t very case the c o u r t goes s p e c i f i c a l l y a t the 

t h r e s h o l d issue, which was e n t e r i n g f o r c e p o o l i n g orders 

t h a t were c o n t r a r y t o the s p e c i f i c w r i t t e n agreement of the 

p a r t i e s . And they d i d t h a t because i n t h e i r judgment i t 

would prevent waste. 

So not only do you have cou r t cases t e l l i n g you 

you can do t h i s , you have by your own a c t i o n already done 

t h i s . 

So we would ask t h a t you deny the motion t o 

s t r i k e , you allow us t o f o r m a l l y amend the pleadings, and 

t h a t you make a dec i s i o n on how you want t o handle the 

evidence. I f you close out the evidence today, I'm pleased 

w i t h t h a t , because we've completed our p r e s e n t a t i o n . I f 

you want t o give Mr. H a l l and a d d i t i o n a l o p p o r t u n i t y t o 

present evidence, we w i l l be back here on t h a t p a r t i c u l a r 

day and w e ' l l discuss the a d d i t i o n a l evidence. 

So w i t h your permission, I w i l l g ive you my 

memorandum, Mr. Ashley. 

EXAMINER ASHLEY: Okay. 
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Mr. Hall? 

MR. HALL: Let's be p e r f e c t l y c l e a r about one 

p o i n t . No one, i n c l u d i n g you the Examiner, had n o t i c e 

before January 2 0th t h a t B u r l i n g t o n would be seeking r e l i e f 

under subsection E, no one. I t ' s not u n t i l i t came up t o 

hearing t h a t we even had an i n k l i n g t h a t t h a t would be the 

case. 

We were aware of the Hartman-Meridian a p p l i c a t i o n 

years before, and the reason we c i t e d i t was not f o r what 

Mr. K e l l a h i n says, t o amend c o n t r a c t s , because t h a t ' s not 

what the D i v i s i o n d i d i n t h a t case. We c i t e d i t f o r the 

p r o p o s i t i o n t h a t where p a r t i e s do have a v o l u n t a r y 

agreement i n place, then compulsory p o o l i n g r e l i e f i s not 

a v a i l a b l e t o them. 

So t h a t was the posture of the case on January 

2 0th, and t h a t ' s what we were prepared t o meet. 

Now, I'm s t i l l confused what i t i s t h a t 

B u r l i n g t o n wants i n t h i s case. They s t i l l seem t o be 

asking f o r both types of r e l i e f . And again, they have an 

o b l i g a t i o n as a p a r t y , s p e c i f i c a l l y a f t e r having presented 

and r e s t e d on t h e i r evidence, t o e l e c t t h e i r remedies. 

I t ' s not c l e a r t o me t h a t they've done t h a t . 

I t h i n k we need t o clean up t h i s proceeding, 

cleanup the pleadings, and I t h i n k one way of doing t h a t i s 

having B u r l i n g t o n agree t h a t i t w i l l dismiss i t s case under 
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subsection C. So I ' d ask Mr. K e l l a h i n i f he would agree t o 

do t h a t . 

MR. KELLAHIN: I wouldn't agree t o t h a t . That's 

not our case and not our p o s i t i o n , Mr. Ashley. We can have 

a l t e r n a t i v e remedies before t h i s agency, and the f i r s t one 

i s t h a t the c o n t r a c t p r o v i s i o n s are t o be d e f e r r e d t o the 

c o u r t , as Mr. C a r r o l l d i d two years ago, and you enter a 

p o o l i n g order. 

I f you bel i e v e t h a t t h a t agreement s t i l l a p p l i e s , 

t h a t ' s your d e c i s i o n on t h a t issue. However, i f you do so, 

then we contend t h a t you must also consider subsection 

17.E, and you don't b i f u r c a t e t h i s t h i n g over the n i c e t i e s 

of having an a l t e r n a t i v e remedy. They're not i n c o n s i s t e n t , 

they can be consecutive, and you can resol v e t h a t . 

And so i f you decide t o use your a u t h o r i t y t o 

modify these agreements, then the record i s before you 

g i v i n g you evidence t o do t h a t , where you can modify the 

o r i g i n a l plan of these p a r t i e s as t o the costs of 

development set f o r t h i n t h i s 45-year-old agreement. And 

i f you don't, waste occurs. 

So I'm not going t o agree t o t h a t , a b s o l u t e l y 

not. 

MR. HALL: I don't know what you're t o do as a 

Hearing Examiner. You're g e t t i n g two d i f f e r e n t opposing 

requests f o r r e l i e f from the same p a r t y . What do you do? 
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I t might be h e l p f u l t o you i f you were t o ask the p a r t i e s 

t o b r i e f the estoppel and e l e c t i o n issues f o r you. We'll 

be pleased t o do t h a t . 

MR. KELLAHIN: We can b r i e f t h i s t i l l the cows 

come home, Mr. Ashley. The p o i n t i s , you know enough about 

t h i s already t o make a de c i s i o n . And a l l you have t o do 

i s , i f Mr. H a l l t h i n k s he's sur p r i s e d by t h i s issue, you 

gi v e him more time, and w e ' l l come back here i n a month and 

do some more. That's a choice f o r you. 

But t o suggest t h a t we're supposed t o dismiss my 

amended a p p l i c a t i o n and I'm supposed t o v o l u n t a r i l y dismiss 

my p o o l i n g case, t h a t i n v i t e s me tomorrow t o f i l e i t and 

get back on your March 2nd docket, and w e ' l l be here 

anyway. And i f you want t o hear t h i s again from the 

beginning, I ' l l be here. I f you want t o hear i t from now 

forward, we can do t h a t too. 

So dismissing t h i s and r e f i l i n g i t i n two days 

gets us t o the same place. 

And I've b r i e f e d a l l I want t o b r i e f . I f he 

wants t o throw something else i n t h e r e , t h a t ' s up t o him. 

MR. HALL: Well, I ' l l b r i e f anything, you know 

me. 

What I'm suggesting you do i s , according t o 

Bu r l i n g t o n ' s o r i g i n a l suggestion, take the subsection C 

case under advisement, enter an order d i s m i s s i n g — denying 
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t h a t p o r t i o n of the a p p l i c a t i o n , simply because i t i s 

i n c o n s i s t e n t w i t h t h e i r other r e l i e f t h a t they apparently 

e l e c t e d t o pursue. 

That would obviate the need f o r any f u r t h e r 

evidence on subsection C. We could go forward, i f t h a t ' s 

what B u r l i n g t o n wants, on t h e i r subsection E case. We 

could have an o p p o r t u n i t y t o come forward w i t h witnesses 

and a d d i t i o n a l arguments a t your next a v a i l a b l e docket 

s e t t i n g . 

EXAMINER ASHLEY: So your proposal i s t o deny the 

amended a p p l i c a t i o n ? 

MR. HALL: I'm proposing t h a t you dismiss the 

o r i g i n a l a p p l i c a t i o n , because i t i s i n c o n s i s t e n t w i t h the 

amended a p p l i c a t i o n . 

And I t h i n k based on the evidence i n the record 

already, B u r l i n g t o n ' s own witnesses admit — they admit 

t h a t GLA-4 6 a p p l i e s under the D i v i s i o n precedent we c i t e d 

t o you i n our memorandum. 

I don't t h i n k you have any choice t o dismiss the 

subsection C a p p l i c a t i o n . They've f a i l e d t o prove t h a t 

t here's no agreement. 

MS. HEBERT: Mr. K e l l a h i n , by amending your 

a p p l i c a t i o n , d i d the amended a p p l i c a t i o n e s s e n t i a l l y negate 

your o r i g i n a l a p p l i c a t i o n ? 

MR. KELLAHIN: No, ma'am. Here i t i s . 
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MS. HEBERT: So your p o s i t i o n i s t h a t you have 

two a p p l i c a t i o n s , but you s t y l e d one an amended 

a p p l i c a t i o n ? 

MR. KELLAHIN: Our p o s i t i o n i s , the f i r s t amended 

a p p l i c a t i o n incorporates the o r i g i n a l a p p l i c a t i o n ' s c l a i m 

of r e l i e f under 17.C and added a second claim f o r r e l i e f . 

MS. HEBERT: So t h a t there i s j u s t one 

a p p l i c a t i o n a t t h i s point? 

MR. KELLAHIN: Yes, ma'am. I f you grant my 

motion t o amend my a p p l i c a t i o n , you're d e a l i n g w i t h the 

amended a p p l i c a t i o n , which has both claims i n i t . 

(Off the record) 

EXAMINER ASHLEY: My p o s i t i o n i n t h i s , or the 

r u l i n g of the D i v i s i o n , w i l l be t h a t we w i l l grant your 

motion t o s t r i k e , r e l i e f under 17.E, and we w i l l take the 

case under advisement pursuant t o the o r i g i n a l a p p l i c a t i o n , 

which sought compulsory poo l i n g under subsection C. 

That concludes today's hearing. 

MR. HALL: Nothing f u r t h e r . 

EXAMINER ASHLEY: And these cases, Case 12,2 76 

and Case 12,277, w i l l be taken under advisement. 

MR. KELLAHIN: Do you want proposed orders today, 

Mr. Ashley? 

EXAMINER ASHLEY: Are you prepared t o submit 

proposed orders today? 
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MR. KELLAHIN: Yes, s i r . 

MR. HALL: Yes. 

EXAMINER ASHLEY: Yes, proposed o r d e r s today-

would be n i c e . 

(Thereupon, t h e s e p r o c e e d i n g s were c o n c l u d e d a t 

12:10 p.m.) 

* * * 
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