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FIFTH JUDICIAL DISTRICT COURT 
STATE OF NEW MEXICO 
COUNTY OF LEA 

TMBR/SHARP DRILLING, INC., 

Plaintiff, 

v. No. CV- 7 , j>7:'"" <-

DAVID H. ARRINGTON OIL & GAS, 
INC., JAMES D. HUFF, MADELINE 
STOKES, ERMA STOKES HAMILTON, 
JOHN DAVID STOKES, and TOM STOKES, 

Defendants. 

PLAINTIFF'S COMPLAINT FOR DECLARATORY JUDGMENT. 
TORTIOUS INTERFERENCE. REPUDIATION. DAMAGES. 

AND INJUNCTIVE R E L I E F 

TMBR/SHARP DRILLING, INC. ("TMBR/Sharp"), Plaintiff, for cause of action against 

DAVID H. ARRINGTON OIL & GAS, INC., JAMES D. HUFF, MADELINE STOKES, AND 

ERMA STOKES HAMILTON would show the Court as follows: 

THE PARTIES 

1. Plaintiff is TMBR/Sharp Drilling, Inc. ("TMBR/Sharp") which is a Texas corporation doing 

business in the State of New Mexico and with offices in Midland, Texas. 

2. Defendant David H. Arrington Oil & Gas, Inc. ("Arrington O&G") is a Texas corporation 

doing business in New Mexico and is a resident of Midland, Texas. It may be served 

Certified Mail. Return Receipt Requested, through its registered agent, Lewis Cox, III , at 311 

North First Street, Lovington, New Mexico, 88260. 
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3. James D. Huff ("Huff') is an individual doing business in New Mexico and is a resident of 

Mineola, Texas. He may be served by Certified Mail. Return Receipt Requested, at P. O. 

Box 705, Mineola, Texas 75773. ••}. • , 7 r ' -

4. Defendant Madeline Stokes is an individual owning real property in New Mexico and 

residing in Ozona, Texas and may be served by Certified Mail, Return Receipt Requested, 

at Box 1115, Ozona, Texas 76943. 

5. Defendant Erma Stokes Hamilton is an individual owning real property in New Mexico and 

residing in Big Spring, Texas and may be served by Certified Mail. Return Receipt 

Requested, at 408 W. Washington. Big Spring. Texas 79720. 

6. Defendant John David Stokes is an individual owning real property in New Mexico and 

residing in Ozona, Texas and may be served by Certified Mail. Return Receipt Requested, 

at P. O. Box 1739, Ozona, Texas 76943. C\ - ' " 

7. Defendant Tom Stokes is an individual owning real property in New Mexico and residing 

in Ozona, Texas and may be served by Certified Mail. Return Receipt Requested, at Box 

932, Ozona, Texas 76943. 

VENUE AND JURISDICTION 

8. Pursuant to New Mexico Statute 38-3-1 (D), venue is mandatory in Lea County, New Mexico 

because the real property, ownership of which is at issue, is located there. 

9. This Court has jurisdiction over the parties and the subject matter of this action. 
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FACTUAL BACKGROUND 

ORIGINAL LEASES 

10. Effective July 1, 1998, TMBR/Sharp entered into an operating agreement ("Operating 

Agreement") covering oil and gas properties in Lea County, New Mexico. 

11. Exhibit "A" to the Operating Agreement described lands covered by the agreement including 

Section 24, T-16-S, R-35-E, in Lea County, New Mexico, and more specifically described 

two oil and gas leases, each of which cover, among other lands, the NW/4 SW/4 and NW/4 

NE/4 of said Section 24. 

THE LEASES 

12. The first lease ("First Lease") is an oil and gas lease made effective December 7, 1997 

between Madeline Stokes and Ameristate Oil & Gas, Inc. ("Ameristate"). 

13. The First Lease is recorded in Book 827, page 128of the Deed Records of Lea County, New 

Mexico, as amended by instrument dated August 10, 2000. 

14. The second lease ("Second Lease") is a lease made effective December 7, 1997 between 

Erma Stokes Hamilton and Ameristate. It is filed in Book 827, page 124 of the Deed 

Records of Lea County, New Mexico as amended by instrument dated August 14, 2000. 

15. By Quitclaim Deed with Reservation of Life Estate and executory rights, Emma Stokes 

Hamilton granted John David Stokes and Tom Stokes her remaining interest in the Second 

Lease. 
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16. These two leases, as amended, are herein referred to as the "Original Stokes Leases" or the 

"First Lease" and "Second Lease," and copies thereof are attached hereto as Exhibits "A" and 

"B" 

17. TMBR/Sharp is a successor in interest to Ameristate by assignment of the First Lease and 

Second Lease. 

THE POOLED UNIT 

18. On November 17,2000, TMBR/Sharp Drilling as operator under the Operating Agreement, 

filed an application for permit to drill (Form C-101) with the Oil Conservation Division 

("OCD") of the State of New Mexico, a copy of which is attached as Exhibit "C." 

19. On the same date TMBR/Sharp filed a well location and acreage dedication plat describing 

the pooled unit dedicated to the proposed well, the Blue Fin "24" No. 1 Well (Form C-102) 

with the OCD and outlined thereon the 320 pooled acres in Township 16 South, Range 35 

East, NMPM, Section 24: W/2, Lea County, New Mexico. A copy of this instrument is 

attached as Exhibit "D." 

20. The permit to drill was approved by the OCD on November 22, 2000. 

21. The Blue Fin "24" No. 1 Well was spudded in March 29,2001 and a drill stem test was run 

on May 15, 2001. 

22. On June 3, 2001 casing was placed in the hole. 

23. On June 28,2001 the well was perforated and on June 29,2001 hydrocarbons were produced 

from the well. 
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24. The well, which is capable of producing hydrocarbons in paying quantities, is presently 

waiting for a pipeline connection. 

25. The Original Stokes Leases each provides in Paragraph 5 in pertinent part: "Lessee is hereby 

granted the right and power, from time to time, to pool or combine this lease, the land 

covered by it or any part or horizon thereof with any other land, leases, mineral estates or 

parts thereof for the production of oil or gas Lessee shall file a written unit designation 

in the county in which the premises are located and such units may be designated from time 

to time and either before or after the completion of wells. Drilling operations on or 

production from any part of any such unit shall be considered for all purposes, except the 

payment of royalty, as operations conducted upon or production from the land described in 

this lease." (emphasis added). 

26. A portion of the lands covered by each of the Original Stokes Leases, namely the NW/4 

SW/4 of Section 24, was included in the unit designation filed in Lea County, New Mexico 

with the OCD of the State of New Mexico during the primary term of such leases. 

Therefore, during the primary term, there was a well being drilled on a pooled unit which 

included Original Stokes Lease Acreage. Those activities were sufficient to preserve the 

leases beyond the primary terms. The First and Second Leases and all acreage described 

therein are now held by the Blue Fin "24" No. 1 Well, subject to continuous development by 

TMBR/Sharp as described below. 
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TOP LEASES 

27. On or about March 27,2001, Huff acquired an oil and gas lease from Defendant Madeline 

Stokes covering the same lands and minerals covered by the Original Stokes Leases. This 

lease is herein referred to as the "Stokes Top Lease." 

28. The Stokes Top Lease purports to be for a primary term of three (3) years from June 7,2001, 

and as long thereafter as oil or gas is produced from said land or from land with which said 

land is pooled. 

29. On the same date, Huff acquired an oil and gas lease from Defendant Erma Stokes Hamilton 

also covering the same lands described in the Original Stokes Leases. This lease is herein 

referred to as the "Hamilton Top Lease." 

30. The Hamilton Top Lease is for the same primary term as the Stokes Top Lease. The Stokes 

Top Lease and Hamilton Top Lease are herein collectively referred to as the "Huff Top 

Leases," and copies thereof are attached hereto as Exhibits "E" and "F." 

31. The Huff Top Leases each provide in pertinent part: "This oil and gas lease is subordinate 

to that certain 'Prior Lease' [Original Stokes Leases] recorded in... Lea County Records, as 

amended by instrument dated... recorded... Lea County Records, but only to the extent that 

said prior lease is currently a valid and subsisting oil and gas lease." 

32. On or about July 12,2001 Michael J. Canon, an attorney in Midland, Texas contacted Randy 

V. Watts an independent landman working for TMBR/Sharp and Ameristate and other 

parties to the Operating Agreement. 
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3 3. Mr. Canon advised Mr. Watts that his clients - the Stokes Family - questioned the continued 

validity of the Original Stokes Leases, in that no pooling designation had been filed in the 

County Clerk's office of Lea County prior to the expiration of the primary term of the 

Original Stokes Leases. 

34. Mr. Phil Brewer, an attorney for TMBR/Sharp and other parties to the Operating Agreement, 

responded to Mr. Canon's inquiry by letter advising of TMBR/Sharp's position that the 

Original Stokes Leases were in full force and effect. 

35. Mr. Canon replied to Mr. Brewer's letter in writing indicating that the "Stokes Family had 

questions with respect to whether or not the lease [Original Stokes Leases] is in effect and 

whether Ameristate has taken the necessary and appropriate action to perpetuate its lease 

beyond the expiration of its primary term, June 17[sic], 2001." 

36. On information and belief, Huff has taken the position that the Original Stokes Leases have 

expired and that the Huff Top Leases are in effect. 

37. On July 19, 2001 Arrington O&G filed an application for and obtained a permit to drill the 

Triple Hackle Dragon 25 No. 1. Well on the W/2 of Section 25, T-16-S, R-35-E, Lea 

County, New Mexico. The OCD approved the application on July 19, 2001. 

38. The unit designated by Arrington O&G for this permit covered lands described in the 

Original Stokes Leases and the Huff Top Leases. 

39. On information and belief, Arrington O&G obtained this permit to drill on the basis of 

ownership rights claimed to be held pursuant to the Huff Top Leases. 
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40. On July 30, 2001 Arrington O&G filed an application for and obtained a permit to drill the 

Blue Drake 23 No. 1. Well on the E/2 Section 23, T-16-S, R-35-E, Lea County, New 

Mexico. The OCD approved the application 

41. The unit designated by Arrington O&G for this permit covered lands described in the 

Original Stokes Leases and the Huff Top Leases. 

42. On information and belief, Arrington O&G obtained this permit to drill on the basis of 

ownership rights claimed to be held pursuant to the Huff Top Leases. 

43. David H. Arrington ("Arrington"), President of Arrington O&G, made statements to a 

TMBR/Sharp representative that the leases held by TMBR/Sharp had terminated and his 

company intended to move forward with development. 

44. On August 8,2001, TMBR/Sharp was denied a permit to drill the Blue Fin "25" No. 1 Well 

on the E/2 of Section 25, by letter from Chris Williams, District I Supervisor for the Oil 

Conservation Division of the State of New Mexico, stating that the permit granted to 

Arrington O&G precluded the permit applied for by TMBR/Sharp. 

45. On August 8,2001, TMBR/Sharp was denied a permit to drill the Leavelle "23" No. 1 Well 

on the E/2 of Section 23, also on the basis of a letter from Chris Williams with like statement 

that the permit granted Arrington O&G precluded the granting of the permit sought by 

TMBR/Sharp. 

46. The Original Stokes Leases are in full force and effect. However, each of these leases 

contains a "continuous development clause." Specifically, in Paragraph 12 of Exhibit A of 

each such lease provides in pertinent part: "Should Lessee fail to timely commence a well 
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in accordance with aforesaid 180 days continuous drilling or development prior to the point 

in time the leased premises have fully developed then this lease shall terminate as to all lands 

not included in or otherwise allocated to a well unit." 

47. TMBR/Sharr) attempted to drill two additional wells in accordance with the provisions of 

Paragraph 12 of the Original Stokes Lease, but was denied drilling permits by the OCD on 

its leasehold property because those lands are claimed to be subject to the Huff Top Leases. 

48. The drilling applications filed by Arrington O&G have prevented TMBR/Sharp from 

exercising its rights and fulfilling its obligations under the Original Stokes Leases. 

COUNT I 
DECLARATORY JUDGMENT: ORIGINAL STOKES LEASES 

ARE PROPERLY POOLED 

49. TMBR/Sharp incorporates by reference the factual information contained in paragraphs 1 

through 44 of this Complaint. 

50. TMBR/Sharp is an interested party under a written contract whose rights, status or other legal 

relations should be determined by the Court pursuant to the New Mexico Declaratory 

Judgment Act 44-6-1 through 44-6-15. 

51. TMBR/Sharp seeks a declaratory judgment from the Court that the Original Stokes Leases 

are in full force and effect because TMBR/Sharp was drilling upon lands properly pooled 

with the lands covered by the Original Stokes Leases across the expiration of the primary 

term as provided for in Paragraph 5 of the lease. 

52. Specifically, TMBR/Sharp seeks a declaratory judgment that its written unit designation filed 

in Lea County with the Oil Conservation Division of the State of New Mexico on 

Plaintiffs Complaint for Declaratory Judgment, Tortious Interference, 
Repudiation, Damages, and Injunctive Relief 
Mid: SRICHARDSON\004 370\000021\297609.1 

Page 9 



November 17, 2000 satisfied the obligations of Paragraph 5 of the Original Stokes Leases 

to properly pool the NW/4 S W/4 of Section 25, T-16-S, R-3 5-E, into a unit comprised of the 

W/2 of said Section 25. 

COUNT II 
DECLARATORY JUDGMENT: HUFF TOP LEASES NOT EFFECTIVE 

53. Plaintiff incorporates by reference the factual information contained in paragraphs 1 through 

44 of this Complaint. 

54. TMBR/Sharp seeks a declaratory judgment from the Court that the Huff Top Leases are not 

effective because the Original Stokes Leases are currently valid and subsisting oil and gas 

leases covering the lands described therein and superior in all respects to the Huff Top 

Leases. 

COUNT III 
TORTIOUS INTERFERENCE 

55. Plaintiff incorporates by reference the factual information contained in paragraphs I through 

44 of this Complaint. 

56. Arrington, Arrington O&G's and Huffs solicitation and acceptance of the Huff Top Leases, 

constitute deliberate and malicious tortious interference with the contractual relationships 

between TMBR/Sharp on the one hand and each of Madeline Stokes and Erma Stokes 

Hamilton on the other. 

Plaintiffs Complaint for Declaratory Judgment, Tortious Interference, 
Repudiation, Damages, and Injunctive Relief 
Mid: SRICHARDSON\004370\000021\297609.1 

Page 10 



57. Huffs knowledge of the Original Stokes Lease is undisputed and clearly evidenced by the 

fact that Huff took a top lease that would not be viable until the expiration of the Original 

Stokes Leases. 

58. TMBR/Sharp has been denied its right to perform continued drilling operations on the 

Original Stokes Leases. 

59. Huff, Arrington and/or Arrington O&G have asserted that the Original Stokes Leases 

expired, that the Huff Top Leases were valid and subsisting oil arid gas leases, and requested 

and received permits from the OCD to drill wells on lands and minerals covered by the 

Original Stokes Leases. 

60. Arrington O&G obtained drilling permits, told TMBR/Sharp employees that the Original 

Stokes Leases were expired, and performed operations on the lands covered by the Huff Top 

Leases. 

61. Huff, Arrington and Arrington O&G further knew and understood that TMBR/Sharp could 

not utilize its contractual rights i f it could not obtain permits from the Oil Conservation 

Division of the State of New Mexico to drill on acreage covered by the Original Stokes 

Leases. 

62. Huffs, Arrington's and Arrington O&G's willfully and intentionally committed acts 

calculated to cause damage to TMBR/Sharp and its lawful business and ownership of the 

property pursuant to the Original Stokes Leases. 

63. Huffs, Arrington's and Arrington O&G's acts were the proximate cause of damage to 

TMBR/Sharp in that TMBR/Sharp lost the opportunity or lost time in which to drill wells 
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on the pre-selected sites, and deprived TMBR/Sharp of the benefit of the Original Stokes 

Leases. 

64. TMBR/Sharp has suffered actual damage and loss by virtue of Huffs, Arrington's and 

Arrington O&G's conduct by losing drilling opportunities in that drilling rigs are now 

reasonably available and gas prices remain high. I f drilling is delayed, either rigs may 

become unavailable or gas prices may drop. Further, TMBR/Sharp has been damages by its 

loss of future production from the two wells it intended to drill but was denied permits for. 

COUNT IV 
TMBR/SHARP'S DUTY TO DRILL SHALL BE SUSPENDED 

65. Plaintiff incorporates by reference the factual information contained in paragraphs 1 through 

44 of this Complaint. 

66. Paragraph 9 of each of the Original Stokes Leases provides in pertinent part: "Should lessee 

be prevented from complying with any express or implied covenant of this lease, or from 

conducting drilling or reworking operations hereunder, or from producing oil or gas 

hereunder by reason of scarcity or inability to obtain or use equipment or material or by 

operation of force majeure, or by any federal or state law or any order, rule or regulation of 

governmental authority, then while so prevented, lessee's duty shall be suspended, and 

Lessee shall not be liable for failure to comply therewith, and this lease shall be extended 

while and so long as Lessee is prevented by any such cause from conducting drilling or 

reworking operations or from producing oil or gas hereunder, and that time while Lessee is 
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so prevented shall not be counted against Lessee, anything in this lease to the contrary 

notwithstanding." 

67. The conduct of Arrington O&G, acting on behalf of or in concert with Huff, in applying for 

and receiving permits to drill from the Oil Conservation Division on lands and minerals 

covered by the Original Stokes Leases, has caused the Oil Conservation Division to withhold 

the applied for drilling permits for the Blue Fin "25" No. 1 Well and the Leavelle "23" No. 

1 Well, thereby resulting in circumstances which have triggered Paragraph 9 of the Original 

Stokes Leases. 

68. Pursuant to the terms of Paragraph 9 of the Original Stokes Leases TMBR/Sharp seeks a 

declaratory judgment that its duty "shall be suspended" and it "shall not be liable for failure 

to comply therewith [the lease] and the leases "shall be extended while and so long as lessee 

is prevented from conducting drilling or reworking operations or from producing oil or 

gas hereunder," as a result of it being unable to obtain OCD permits for the drilling of the 

referenced wells. 
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COUNT V 
EQUITABLE CLAIM: LEASE REPUDIATION 

69. Plaintiff TMBR/Sharp incorporates by reference the factual information contained in 

paragraphs 1 through 44 of this Complaint. 

70. Madeline Stokes and Erma Stokes Hamilton have, acting through their attorney, Michael J. 

Canon, wrongfully repudiated the Original Stokes Leases by asserting that the actions of the 

Lessee/Plaintiff are not sufficient, pursuant to the Original Stokes Leases, to perpetuate such 

leases beyond the specified primary term. 

71. Further, their assertions that the Huff Top Leases are valid and subsisting oil and gas leases 

and permitting Huff and Arrington to obtain the interfering permits, precluding the exercise 

by TMBR/Sharp of its rights pursuant to the Original Stokes Leases, constitute a clear and 

unequivocal challenge to TMBR/Sharp's title to the Original Stokes Leases. 

72. For such time as TMBR/Sharp is precluded from obtaining permits and pursuing its rights 

pursuant to the Original Stokes Leases, TMBR/Sharp requests this court exercise its 

equitable powers and suspend the running of any time period for performance by 

TMBR/Sharp pursuant to the Original Stokes Leases. 

PRAYER FOR RELIEF 

69. WHEREFORE, PREMISES CONSIDERED, Plaintiff TMBR/Sharp, Inc. respectfully 

requests the Court enter judgment awarding TMBR/Sharp the following relief: 
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a. All direct and consequential damages of Defendants- breaches of their duties as 

described herein; 

b. An award of damages for Arrington's and Huffs tortious interference; 

c. A declaration that TMBR/Sharp's written unit designation filed in Lea County with 

the Oil Conservation Division of the State of New Mexico on November 17,2000, 

satisfied the obligations of Paragraph 5 of the Original Stokes Leases to properly pool 

the N/4 SW/4 of Section 25, T-16-S, R-35-E, into a unit comprised of the W/2 of 

said Section 25; 

d. A declaration that the Huff Top Leases are not effective because the Original Stokes 

Leases are currently valid and subsisting oil and gas leases covering the lands 

described in this Complaint; 

e. A finding that Madeline Stokes and Erma Stokes have repudiated the Original Stokes 

Leases; 

f. Equitable relief relieving TMBR/Sharp from any obligation to conduct further 

drilling operations required under the Original Stokes Leases pending a judicial 

resolution as to the validity of the Original Stokes Leases; 

g. A temporary restraining order and injunctive relief ordering Arrington O&G and/or 

Huff refrain from drilling any wells on and acreage covered by the Original Stokes 

Leases; 

h. Awarding TMBR/Sharp costs, reasonable attorney' s fees and pre-judgment and post-

judgment interest at the highest lawful statutory or contractual rate; and 
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i . Awarding TMBR/Sharp such other and further relief at law or in equity to which it 

may be justly entitled. 

Respectfully submitted, 

COTTON, BLEDSOE, TIGHE & DAWSON, P.C. 
500 West Illinois, Suite 300 
P.O. Box 2776 
Midland, Texas 79702-2776 
(915) 684-5782"/ / 
(915) 682-3672-Fax ,.-<•' / , 

SUSAN R. RICHARDSON -
RICHARD R. MONTGOMERY 
ROBERT T. SULLIVAN 

PHIL BREWER 
P. O. Box 298 
Roswell, NM 88202-0298 
(505) 625-0298 

ATTORNEYS FOR PLAINTIFF 

By: 

and 
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EXHIBIT A 
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u t& r t j . 1 M M w W i l . i i jp» i»bcinf p ru<Vc^ A o m ^ a u t S p r m n i u t i n ( | I IMUIM«. £ * J i w U i j M y n w l 4WI W » * W « l a n t W a t I » I * # » t n y c r |u r t l o i » l w M * t 

or v.^i< r«-.r<Hm b< wiAiUjd i t r « - n v j rjw ruyaMgi wlud. W B U U W p iM m l r r ttir. I M « C i rdw wall wore i i f i d pruAidnf^ T h t p i y n n i i or u i t « r '»f n y « t j « * jU 
^tta.ii i f . j i .^ l .d ' rv.*> n*4c V i A » * a r i l r . l l Anyt inwIyrtaymaiarvlaiaara/ ihaHt] mya ly whldh U rnjoc in a bona flua«loM(a. w nuke trupta niymaia. Ia j l««jdi ia 
««.M«ia n WIMNV crapar t t f tapaniak i r m w * . srfiaK nevanli Jcaa W auaSctjM l a rKovoal l«milrii(tun oftfrw (autS t l tha ttme outawr a* intaja/i« a fap * faywai i : fc«t aaai 
n«W 4 k w u r ^ a t jnrra j j r a u t | : r 00 da>* i f t j tai>a« t j a rocenal w r u a a l k r tferratfTb) ani/ i ral mail f/raa Dw p i n y ar p a t u a amalWW ravara aa^maM lafaViai 
* t > UAJI wTtun rv*i \ ^ r u u (ijr g u i i ^ s» rtva. dKrwO J« ire fuoo»a^ la amok laMeetoaukapropar ti)To«nl Tnc vnourn realiwd t a a f t a t t k u f j a i a n or u f fOKara jnu i 
a » l t«0<yiJ«»»j*»l»a.J>; aia ( m u l s o r r t r a a n a a l iai.ai v o r i M i rr,- Iraaaa M d p i p.v^t«Mr (w a>aV Icrmanf « < • > aarii Cgndt lm* <• a n ounsou/y • ) Ika awkniy 
T i i X ' l V i H i a M l a V r u a n K v n i | U » a? b j I M M I : i t e r a W t ^ I ' w u <r^ilNat(« rvfufatory nr«cn u d I f t a aaplNatlrn o f any tf<ilKal>k fKior adj^Ananl* ap^urK-a: wuj. 
. . aa r jd jr faja>!ai.«o «raj< 

4 n»» » i a*-U*» l a ~ iral Uawa a\JI nrt ba i M u l a i i a n t (Vtrm'Vl^* 7 1 ' h d r n / l u commr/ioc or an i nua any aaaraUoni aTv*aUrjcv«r * m a t r ar to raka «<>' n m 
atfdUMM at rvaxalu malruin ita Waw n fwrcc «unn|lli*itrimary lanll. twwava. Ihia anvtaUaa. la a<a Iraondmllu rdlav* la..j» »raA« akU|alL.a, bipay ro) atlal 01 ariual 
?n*k»SHMi pu»*t Ml '.a >w jN-»aiaf.au 04 "aracrafal ) hVM't 

i I jaaar. a laavH ^naraJ da; na?l nauvr. Aran l i nu u Unatto pool v oair>h««lhia l a w , tha bar) «\T»ad by t g r m y p i n o r h o r i u n uwgoTvrMi any oo^ar i*n4, l a w . 
m a i l ut.au. . r pam aVroar'^v • * y r o d a c u j i orTnif» rpn (feciaOoM Ikaoaigv n > aBOard ilia >l«dani artaalUM unrt ay «r t y tn« Corwavrtlaa Divniai 
ia'da.-Kjiax£> m>4 MitaraLi IXa^ninaia 0f*lha .**jU: J'Natv Vfadtf* ar t y lay aliar l i * n i l awdidrhy t M Ik.'pool warea » wrtl^l »al4 larrd * j f ra tar lpaj ia lMlaramaof la i i 
pa/ jac f w a i J n : i l i la«.ratjr. uu i iaaipjiatl^ia i o * e court, r* wi t id i tfianrarjiat arclooalai indauoa t a i l * ma) baaWyia iod r rumlur tcu lirrw a i d ftahar huf^car i i a i 
(ha , .n ,aaior . M a.- l i Orillaiftaparaiiuaa on pi.afc.aiaa fenri any paKolarry fwuHuna i M I he rMnaioarorJ far all purpoaw. aiioowi Ac ya>warn a f r ea l l y , aa aaarau^aii 
o a a j j d a j apun -a (wjoasiKjri ft an lit a UaJ cioaaiftaj ai t \ a iraaa TTlcrr AaR he i t kva ta i to (ha U i i t aovwai Ny Urn (wuc l nd»^a j al iny IUUS talk, t hu auAica o f ^ ia lA i l 
jrcaaMa* ,)f|>:Ttfau n i n K r h . n M « a k t m a»< at,T a .JaJai j any aaaal In looa or ont oparallau. wRktl ihcnal o t l o t&m a c r a | r in the lata aovorai ky Dria laaaa ia«ia<«J 
at Jia —.a taarv u. 0V taul n u » \ T oC l u r f t w w a i in dK unk. Tha nrgrjuliiua ao l l twdaal M l ka unaMarail fnr all purpdaot, IrUiMUaiia, Ihe paynaM « aal lsvy arro>aty. 
hi PCvV ntifC tKaiMuua ' ^aguMt lancr tb I r a n VM part ial aT u i j laiid o-rvtrol rurchy and Inehjln} t l I t hi unh In Iha aoanc rnaratar aa *>auf> anatuoad aald laid taiiar 
•MUT'val'a'aiicaaa. v i , prailorjunt i>aigia(a>lf>« louoc •« pnwidudharawt, any h di«alvad ay laiaaa by rrunnici( an atrpropriate hafrumaa. In IT* county wkafaikoiind 

laia'^alal al ar*v lati.-anar il ia Marv^aaa* a Af> W a or l h ; anaj l arl r/prutaulNal dn ta i l r l ' l i L 

< a a il». .^>»d..» ardw ra imaryunn itwra la M < d l upon ta i l land oaf aWa aTi»ar i i« t i | al l or i n , t m tauoi; b u n o i n a n u a i n p a m i o w t x a r t t lm j ar raarorljaa, rjiarroa. 
ika fcv.' a \ j | | | j i u « nA>ru:aaMn | tav.a,>crailvM tra t.r«MMkai »a i . na oaaaai^n at'auratfiaH | | 0 o a r u c u l n 4»yi. whataa aaok oparuanj baMrxaaanww<8 ar ai • 
• t a r - i . r a l 4u .au ! »o» a r m l a . aal «*dm raatit arirurnraictirn <a'<al Of (at , tu taiitfiarautcr u oi l or ( « H p ra juwd from wiat l a M V Mar a>a m f l f t u a a / la i praiur)' 
i a m i \ i »J !> uoan iaU la id thui ld hvcurnv t iwaur lc o t ' » r vA i ^ r | for any cauaa. d i l l louo ttiaM M tomuaru Iflataaa oornroarKaa aparalina for aoiMkaial onibt f w far 
raadvai|»a)>ai 1*0 dr».a*KalUr ! f » y Orll ina, addtlarul drt l lai| . or ra*4Ykki( tjparatinia hcrauna<r raaih ai arwlualrai, loan chit baia aiall raaat t t l ful l lanaaolo i l , 
t n a b i n ? I I .ai ar t /a a raudaaaj t a r a a r ^ r . 

* I aaaualull Uaa * « af a l l . p i and »alar » c n raid land, aaaart vtHdr from luaura walla and Unla, b r i l l oo f fWom l|a/oanao>, awl iXc rojral l / aVaa fra aaaoja.il i l a 
•atraaaa-ians aataaS laaaar* l taMlui«tuir i r^ t« v y laicoahn|.vr after \ha aaylraLi<ai afdUa laaaa la rajiwaa all pravary u l d flalvtrui p lkfat far kaaaa an aald Load, *<4.g>a, 
tfkrn|raU>4nM a \ j •anmi-an caara; U V r t ra^^.rjd by la»or, k*a--a wdl fairy t i l pipe Unat an Ollivatod U n k laHvaj ardlnary plrtna dopUi. and aa wall dud aajgnllalvakai 
(M.ihurattf it/(ai ' 10*11) ar*aay <^uo<si<war bam * * » o n andbrtd waJiaia: laanr i oanaard. I aataraSall iavarjar fr iajaajt . at l i n r l t t and nayJiir, o f atlrMj ga» arm aay 
rsrll .ai laid la*d ^ r n^v«a and aiwac kafttia m th jarv^ ina; oValtai|ttfior«ai. out o f a iy aurplal a>J not furjded {or anonu<maoraunwar. 

k i w n # « ufoahaT naii> beiaarukr ruay Ka aaatanaJ «<alir,l« w in pari uu l iha pYovuwill hGranranlH C M b l 10 Itiairaelra, airaaaun. oAwnbttav in, p jnaa inn and aaucna. 
ha an aVaiayt ai t v cMajrdia^ iaTtfw*tarwtx ut rjlatrarrardlip c/. i r rlo>la > roana<, royahiaa or aald-a /Myaliut, aaaaaaw auoTmnJ'alod, a^all wa/araa la aiW^aa^a aallaalaaw 
rr d r r v a M v n | f U gi'taa^. anarun^r i d v a ^ : or Ji>wai a.at t>a haidira i*v»i kaavae farajypairpaa* urall 06 aayaanai laaaaa liaa baaai f ^mld ia j h> oailftaJaratilat laacyi 
p i a a ^ l p ' j . v o/ l iu iav ia iadh aNrraalilc wauwaama rxor t l rVd a .a i tea tka iWandrnan^u iac t i i t i a f t t l c IhanlntwTtt l r i t l l a w . I f a j i j audi ahanaa la iranjarwa. « a i 
ihriaiak Ui. deadi of die m a , louaa may. a a> oraain. pay or lendar a iy roy t l le t M Ihut- t l foyabik in die narM r / l l t a aVroaaiad nr lo nia a«au u r U K i a k a i m eaarwia or 
aaraatiantin; ardil aauS lane aa (auuc a da buon p^iadiod aikil aviacaua latuf t t fg iy U aaaac aituUta poraiall etatArad M taHrl aa ia Art aarranraaja a/tfiia laaaa r l Htoia ar ei 
pan d v l . in ikaddan a m a ^ n u i L n l a t v ^ au l .liaJialtfE laaax U m f oatiaTUona baraundcr atd. I f laaaa* ar aaalfnaa af part or parUkeragf anaH fail or a u l a rafiuk in 
t vpaxnua id darpnaaavaiaa nan of M > i H ; or a k * In rayaky doa Ikara a u j i laaaaa a* aiaio/iaa or fall W oarnpty wU l an) o f Iha p m a i i a i a a fd lu banc, taok defauk dul l no! 
alTaM dm kaa-a: amav aa k o .« .« a pan o f i a l d Una* ua^n >akkri taaM oa any aarig\ea d i m o f 4uUI proparly ounply or mtka aarJi f ayrnaru 

a .•Oy.il L a w I v p n o r t ^ l * ^ r a r « r l ) a l » » v « m f 1 * m ar WT«ed U A W M of 111* (taw, Or oSM 00toVMIut| dr l lU l I or r « a a r U l | a«>ontt.ail h«T«aldsT. or kawaradaaag 

Ml ar pa. ran r raU nyralval al karcay or aiakday u idiuia ar a u atuiraiianl ar material, or try gparatlot o f Ihroa awjoura, or ky any rkdanl ar aala law e> any ardrr, |U« nr 

napileii.r rda^aarraaontal u d i o r t y . I ku i wki la u p r w . i l j d , letaaaa duly dial! ba aiuriaiood. and laaatddial irra baliaMe fo r fa l k iN to « n r f I)' and da. laaaa d ia l 

k> edankal wtiileand at lost aa taaor a r a « \ v t a i la/ any a a * arair ftnm a n j u a i n d * > « « * or r w o r t a n npeol ioni or arara proikiean( oi l ia |ar karaundor. and A t una oAi l t 

I T , - - « K iwaMaaaxIakat t u t laiasuruat d0 i ia« Icaaeo. a i y d l h | t l d i k laurwdVauavarya i«a*a l iaa lk i ( r . 
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- u i _ - l o - a i i i i i a « n H n t i t i s i n i E . 

Madeline Stokes 

STATU OF TEXAS ) 

COUNTY OF CroMcrf J ' 

ThU initnimcnt w«« acknowled|(d before me on the ^ day «f Stfkmbir • . 1997, by 
Madeline Stokes, dealing in her sole ind separate property. 

Notary Public • • 
My commission esplw.: 03 • .*!•»' 
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EXHIBIT "A" 

Attached to end made a pan of that certain oi! and gas leue dated August 25, 1997. but effective 
December 7,1997, by and between Madeline Stokes, lessor, and Ameristate Oil & Gas, Inc.. lossee. 

12 Notwithstanding anything contained hereinabove to the contrary, it ii understood and agreed that it ih« 
c*p'riitiun of the primary term, this lease shall terminate as to all land] covered hereby not included in or otherwise 
allocated i<> a "well unit" as hereinafter defined, unless lessee is producing oil, gas or other hydrocarbons from any 
well on ihe leased premises, or lands pooled therewith, or is drilling upon said lands across the expiration of ihe 
prinuuy term u provided for in the body of this lease, and docs not allow more than 180 days to elapse between the 
completion or abatviortrnent of one well on such land and the corruTicrvccrnont of another well thereon until the leased 
premises have been "fully developed," as hereinafter defined. Operations for drilling of the first such development 
well must be commenced (a) within 180 days after the expiration of the primary term if production is established 
under this lease prior to the expiration of the primary term, or (b) within 180 days of completion of the well which 
is being drilled, tested or completed across the expiration of the primary term. Should lessee fail to timely commence 
a well in accordance with aforesaid 180 days continuous drilling or development prior to the point in time the leased 
premises have fully developed then this lease shall terminate as to all lands not included in or otherwise allocated to 
a well unit., For the purpose hereof, the term "well unit" shall mean the proration or spicing unit crested for a well 
capable of producing oil and/or gas or other hydrocarbons in paying quantities as in accordance with the applicable 
rules and regulations of the New MCMCO Oil Conservation Division or other governmental authority having 
junxJittion, and the term "fully developed" shall mean the point in time when the entirety of the leased premises his 
been included in a well unit or units as defined. The date of completion of a well shall be the date of a potential test 
if a producing well and the date of plugging if i dry hole or abandoned well. Al the end of the continuous drilling 
program, if any, this lease will automatically terminate as to all lands covered hereby which have not been so fully 
developed and as to lands so fully developed shall terminate as to all depths lying more than 100' below the total 
depth drilled. 

I .• Payment of shut-in gas well royalties wiH not be permitted to maintain this lease in force for any period longer 
i run two consecutive yean, without the written consent of Lessor. 

Signed for identification purposes: 

Madeline Stokes 

n 
M 

STATE OP NEW MEXICO 
COUNTY OF LEA 

FILED 
.. OCT 1 1997. 
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EXHIBIT B 

Plaintiffs Complaint for Declaratory Judgment, Tortious Interference, Page 18 
Repudiation, Damages, and Injunctive Relief 
Mid: SRICHARDSON\004370\000O21\2976O9.1 



Producer's 88-Piid-up 14262 

OIL A GAS LEASE 

1 l b i . T T ^ U > U « . | U U » y k a i a i 
walk « U •*• a a U af kktv 

THIS AfiRCT-MENV mufc da. Autur t 25,1 W . U l . f f tcl ly, » « « » k , r 7 . I W . b o t w * * * E r w . Stole.. H . « l l t o . , . . a l l * , l » . . , n i , 
U t l Kptralc prvpafly, « ^ K i i r c * ^ f . O , B o , U70, Bk, Spring, T t u . l ^ «Bo« k « « (WW*, or,. . - •»» , ,»« A M M t m T l 
O I L * ftu, b e , 1211 W w r T i ^ Slitter, M&uro.Tuou 7*701. 

«jaw« »' ao f o ^ a t wlaiotu, r jaaUi a n MUn. rt. M a , ox air Ha artaaAai araw Uvk. . fa. u^ . . ^ ^ " f t ^ - L ? * - . p ^ r q , ^ 

M«iko.u»* 
Taara.hla 16 SrHiih. » . n . « 3« T n t . W T ^ j 

S w t t M l J l S E / 4 

3«cfaM2Ji3EV< 
S-CUOB 24i tmyjW'A Nw/«.vr/< 

S-eto&NWV,' 

SEE EXHIBIT *A" ATTACKIP HIRXTO AND MADIA PART HEREOF, 

l.ia' imd m auntttri l» anttffH 720.00 Mr*. *4alKrftuwllyuurf»tanmef ICM. 

1 Sur*«i u lao'adW r n 4 o N baao MntlUal. Aa Vaai *VI w o k a fcroi b r . lam af &TN (3) y « n t a i > o a n b a r 7 , \ m , ( C . I M ViajtryiovO, ad>Una 

ta<*aia«.:<)oa«&aW4wllqWd'Mroo^ M f a/tfutarooWaiduvaiIronutfbndMmtUtafcUvmUft. 

^ J ^ — ^ . . ^ h f a . . , ^ I , — r f - ^ ^ w „ , a ^ - ^ . . « . « h ^ - i . - - ^ ^ - n ^ ^ - > , ^ - 1 1 | 1 ^ — — » F i tltll naj «r -affTSianaaaif. 

• *n>> l«>*a1 te3 i l a^ l l va»mml ja ] iw 
* ^ m«j*otao4* W*lf*a«laWo*^a, ha auaraa^aiiaM kaaiadaf aatoHor aioi ajirf ajqli vaS ha^ui^i,aiihar Walafi ar tftvptaAiodMa^aAvaiajaa. M frkwaa 
1»0<S ,̂ il»™.J"xU oawi r . i ^ s ^ r M ^ a a n i l i m m i h W-au r a^«ruad«a<^otau t -> i ra ) i ky«x i< i io l I O O p w ftn or laaurt w< raa>« i«ai 
B a V « ^ r . . « l a « » b ? r W a u < r a a * J l a a « i » ^ r B » t f a r u ^ . ^ 

^ O J J ^ . - t j ^ f c v ^ « b ^ » r o o u » w a ^ d i « l . ^ p i » j ^ > i > ^ ( < 4 « n a j ^ I^A a u i a i ) ' B ^ ^ a . a < U a ; k n a « ^ l 4 l a ^ M r n OfpanioatMa*. 
ten o * r ~ « ^ U ^ wWuir .anBMrort l i io i^ui i iorxiVl la^ aaoarnii kawif ii«»dl taotaroobaa.; Tataaya—arlaalaj of m i l , aii 
^»iroyiW«iau)«<nM<kvawxorar*S. * r » : — t rrT~~* ~ ' ~ J — ' - f t * • I' r—'- *ii 1 Tnm flrlititlwrr In mtii prum|.)liai«. i n laUiA u 
aTat*waiar.ofcerarMa)laMaJ»B»jMaxiraJt^ 
«»Jt a l » » oarr«J»^h«n»*..« M ô Jra >Ai l a M U 4 t ^ v W « M a i iialoi IkraOyoirtllWI l U i l » — * . - « » y ~ r - « u . — » i - " .11 . 
^ ^ ^ w a a u ( T a ^ c » « ^ a i m « a v 7 M a a a l a > R i ^ n * •••«•« m t M l w t o t t b a r a a j n a a a ^ M a M 
a\aata<VamscaalMalli|a«:auajlaiaa*a*aa^ 

M •raour* roxrvod by laaai **«r i t ^ t affM lo qioIloiU. na>ta^y ••»*« mi Am a/|Uo*Ja» af «ay «pplk»t»»Pn<a taJuajraaU (ttdffca • «al 
a a a j . 4 gr rapdjuor . r a m 

a < n > f c a . ( k . V * » 1 a K a i . l * a a i * . « a * W a M ^ 
h — ~ — i — i - . - »•'• • — - « ~ r •• V— '-nr trmikatn ralla » l » » nftn rtlljjlmli|-n-#i>jjn.\j_i 
fraifcutoa aunu«M 10 Hkc aioviiiaKi af ftnurayi 3 haroaf. 

c I^ac > k^kv r « ^ « < n a * fMtt. * m time Ui lint, la pool or oMttu *!< (jua, tht Urii1 ana-ai ky 1 or x y pan or llariiai 4lam/will air a&ar laMl, kaaa, 
aaia^a<uaiuaia<aK^BatMipnkia>iaiarailaraai ' r - J - 1 ^ — ^ - - * - » - n r i n f tfll.aii.fi innnhn anil fir-, ty IrT ir >) a..nil r»ma««iliM r l Ii i 
aTdwGM^ aia klinaalt IVaonnanl aftli<tUI.»rKM Moooo or »y •>rab«lr«*a»ikorrylor*. rv<l a r m aotaota^UiUaitoa^plMitfllaraMlofta* 
m t \Mm 4»* rtk uritun aill <<».a-ia^K« k 4 . oouDty lnwaKaUupnaa»a Mvlotatai aid lorfi uakl may a. aarip^a^ l^tliiMWlinwai.alSa-Wa'.r.a liar 
a * aavhilon of»«lli. DrUlmi nj<« ajoni m ot anoWka loai aiy am of aiy aid. wit aull Wf aoowaaal Ar >9 fapoaav ajranl If . piyoirt uf rayUy, u n r r l a a 
J U ^ ^ ^ I ^ , « ^ ^ u ^ ^ »~o»l~<a»onfcJkiKljUai TW.aS^I o»illoca^tor>.Un<a>»»arbyiriii laiai kwiiaro Uaiy aK*»»iii «^»»lla«cf»«ujl 
p i jumr̂ i jrf"poô J w^uyjh fcr^iw^li B QKUK< ata uojuxhg aiy u^d U Uw« a-uoil u.a alary ̂ aiA <W<M. ml ar aM .crane tk. laao mromvtl ay Qji. a w a>iuija 
a Ui< ont o«.r« u oic I^A/ r>uraba- Wavfio. MTOI In As imt Tlx: aroaooUon M .floartal aull aj aaWaaral ft. til purp i». awfmdlrn f*]nm< or iiilvary afwydty. 
a)»i»^oaWar<OM4iinrfp»olMlaa^aah»awg»)».*ia«rf 
a t l o n ^ W ^a»WWa.<aai(ai^*ylauaLU»mi(aWlHraKmr^ 
h UIMIOJ « anytime i lurv . oawplaton af i dryM.araiooaaallon afaroaoajail m ulauaL 

4 IT* «u«?>«<ai of«< iwi/nvy Km vvari i< »o a*D ia«a uU t«W raeibl. of arodUcn| Ofl cr (U, bu tow aanuMDcad opavJtru to <r|riki ar rMoka^ lwn>, 
ihi. IWMOWI r**.M a f^ro.aika.M uf aa»^ireptoiaJ<ai«f«aor»Ji«racf tar.IhM IKoxuoa«lv.aiyi,»»aaa'aid. ^aalaaa.a»<MnaaiB»aarai. 
«a^ .oradvhW«^^«<ia ,aMira^raa« i r i *oav4^afaUv K JUrdMaay^iatei af(Mfr*aay 
lam, 1̂ a^a uul Ivd Aool. beoorao Woa»4M. of pra<ku*i(ra aiy anuc, rlui USM auUaolaa^uu if taaat a»no<aloai afaMijra for .odhowl artlktslar 
awa«n|»«iai laoiayatuejte. Va>y anlltn^ ald<i»r>l arilaf, - morlon|apara^au karaaua-roMllI In praatoiv, Aai Ui> I « M aull raaifa k IUU f m . aj la<( 
* r o f < u a l or (M U araJuoal rHnunAr. 

T . U a a . ^ h > ~ ^ a a i « f ^ » « a i 4 a ' a > a ^ H U I a H a » a « « M 
aalilatrrjiitiiarT lxaaiaSa1lu^dairta>aaiytamajrktair<a-*^ayra^OftilUMalOlM 
a*Hf>uan"a_iw**aa1a»tt WbajrafUVaihyhmar, Icaaa aWbury ill raooUr»»aiortNalWU.*Wo»aro*^ 
twMrtvNO^l M (100 fl )uf aiy >^iiaJ.<y Iwwa.^ ai ui. la>4 Ua.ai nraia. tovar tfutHuv.tMprivfj^iv Mkk rak ». aaiaa^af aaw|y4aMaary aw 
»a> «> aJJ Ui. far aovH at. Wi Uatx n OM r*"^1 aadlkic a. of aiy auaiai aw art aaaM far ayaajon. kmrnrnw. 

t T K a r i 4 a . a r o l t e a M i a a ^ U a J a - M y W l a K r a l i > < a k a b a i a a ^ 
k< no liana « *w aiaara^ aTtw lad v k «ia a t a ^ ^ a; « 
« «ma< »a rW* <»1a«K mf w dwi«>>-«>aan autt 
urmvl\**>* W»k— -«)i »«o<»uMo kanaworrj «• oatirkj OJTVMAark/OOMOMJI*.«Mk afUk H « » » . «<B»illa»a, ran/any, aaaaaai raaaayk —mi 
ih^ro . i laahof iMowat . laka im.y .aha^ 
«rm.k .awi«^ lK^ lVMuU~l^kMr i ia iB l l« l«k j r<<ar raMl>dk^Ul«a iu l . a M a«aa . aaiu^uiuOi aara. An aaJ||vM o f a k l a a a n a i a a a b 

•fTaa <hu WJMg raoUr • « « pan of aiM laal. <r— w),^. kaa.ar aty tala».»wraaf a).B awaarly aooary «r ai . t . tmk a i y a k . 

. a ^ w i e - r r a j a j . to03BTly^-ik ^ a a ^ 
s ^ ^ l ^ a ^ - Z c u k c m+rnul. - by .r-r«J« of foro. « by « y ^ J »r a^o k . « -r» - * c « k 

^ « ^ r a m r u l nmorty. »><>i » W " ) f « « — * I—. * » r a^ll b. »a»d« l . ̂  U a . b. U a ^ f o r h ^ toa^ty 

k . b M prr.u«a« * . « ool be o»«aa I—a. « ) * *> | b 6 » i l « W l t a « r ^ l - V l f c M U i i » 
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— T — - — r — ' ' - i -— " ' ^" Twtiirith v n t « i W i r r>rl . i lr i th«i| iyM>i| ,r j • > I I I U » 

« r l W . t r W ^ « a » < » i . » i M , 

—r 1 " —*--* *r "'1 r1--? r rttmrn 

Erma Stokei Hamilton 

STATE OF TEXAS } 

COUNTY OF HOWARD ) 

Tail Instranent wai acknowt«d|ed befora me an the gtfr day of Saotanibar' . \991, by 
Erma Stake* Hamilton, dealing la her ao!c a-d KparatC property 

nvc 
Jinr«y«,1IM 

MycklUMIIIIUIU|lil(J. ' < 
January 6, 19)6 

N«tary iryPubUc' ~ • 
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SXHtBIT-A" 

Attached to and made a part of that certain oil and gat law dated Augott 25.199?, but effective 
Deccrnbcr 7,1997. by and between Erma Stoke. Hamilton, leiior, and Amerittate Oil & Gas, Inc., 
tatte: 

12. Notwithstanding anything contained hereinabove to tha eontrary, it I* understood and agreed that at the 
«xpir»tion of the primary term, this lease shaO terminate as to all lands covered hereby not Included In or otherwise 
allocated to a "well unit" as hereinafter defined, unlets lessee ii producing oil, gas or other hydrocarbons from any 
well on the leased premises, or lands pooled therewith, or is drilling upon laid lands across the expiration of the 
primary term as provided for in the body of this lease, and does sot allow more than 1 SO days to elapse between the 
completion or abandonment ofoae well on such land and the commencement of another well thereon until the leased 
premises have been "My developed." as hereinafter defined. Optrttiont for drilling of the first such development 
well must be commenced (a) within 180 days after the expiration of the primary term If production it established 
under this lease prior to the expiration of the primary terra, or (b) within 1 SO days of completion of the well which 
is being drilled, tested or completed across the expiration of the primary term. Should lessee fail to timely commence 
a wel In accordance with aforesaid 180 days cormrwouj drilling or development prior to the point in time the leased 
premises have fully developed then this lease shaD terminate u to all lands not included in or otherwise allocated to 
a wel unit. For the purpose hereof, the term "well unit" shall mean the proration or spacing unit created for i well 
capable of producing oil and/or gas or other hydrocarbons in paying quantities as-in accordance with the applicable 
rules and regulations of the New Mexico Oil Conservation Division or other governmental authority having 
jurisdiction, and the term "fully developed" shall mean the point in time when the entirety of the leased premises has 
been included in a well unit or units as defined. The date of completion of a well shall be the date of a potential test 
if a producing well and the date of plugging if a dry hole or abandoned well. At the end of the continuous drilling 
program, if any, this lease will automatically terminate as to all lands covered hereby which have not been so Hilly 
developed and as to lands so fully developed shall terminate as to all depths lying more than 100* below the total 
depth drilled. 

13. Payment of shut-in gu well royalties win not ba permitted to maintain this lease in force for any period longer 
than two consecutive years, without the written consent of Lessor. 
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PO Sot I4tb. Haiti. NM SS24M4S0 

' Darlall 
I .I Sumt Fun. Aaali. NM Ulta 
anna Ml 

' 1000 Mo SrJuo. M . A«UC. NM 17410 

OutrialV 
SWO Sow. M M . 1I*U F». NM 17301 

iU: 

v v State of New Mexico 
Valrtr, Mbundi 4 Kirarai a—urtal Diponmcnl 

OIL CONSERVATION DIVISION 
2040 South Paeheco 
Santa Fe, NM 87505 

fAUH L 

V- Fotm C-101 
' Revised October 18. 1994 

Instrucdocs on hack '> 
Submit to Apptopriue District Office 

Sole Leus - 6 Copies 
F« Lease • 1 Cop lei 

AMENDED REPORT 

' Operate Nuu ind AMrtm-
TMBR/Sharp DrUUa(, Inc. 

P. O, Drawer 10970 
Midland, TX 79703 

' PGUP N—bar 

03*554 

••NauiyCaaa 

^VVA 9 
1 filanr) Nuo. 

Blue H a "24" 

'WdNa.' 

1 

' 7 Surface Location 
Ul. ar lot aa. Sccttaa 1»»aaUo B M I * U i M a rmlraailka 1 NaraVfaalkaM ranrnanaa laaVWotaaa Canal 

M 24 US 3SE 660 1 West 760 South U a 

Proposed Bottom Hole Location If Different From Surface 
ULarletaa. Stcltaa TaanrMa lajif. lot Ma Ftotlraai ike Ntnh/Souia Uo. ' m l r a a l k * tuVWoclba Cava 

'PneaatarMt 

Townsend (Morrow) 

" rY.p .K. Sol 1 

" WarfcTratCo* " WiNTraaCaaa " OaWlanr j " U m T m Caa. " Grata* Un lE lamiM 

N G R r 
"Mi*!**. "rViailitfcaxa "FaroMOaa "Ceaumai ' M h o 

No 11.800' Morrow TMBR/Sharp 11/19/80 

i 'roposed Casing and Cement Program 
HabSiM Cufc>i So. Cartas valtautaal SMilaaDcBA Sack, tl ftauatt CttlaawMTOC 

17V. 48 450 440 Surface 
11 sv. 32 5,000 1,800 Surface 

7 H 5Vi 17 12.800 U00 4,800 

u Describe the proposed program. If thla application Is to DEEPEN or PLUG BACK give the data on tho present 
productive zona and proposed new productive zone. Describe the blowout prevention prof ram, if any. Use additional 
sheets If necessary. 

It Is proposed to drill a 17%" hole to ±450' with FYV, sec UW caslni and cement easing back to surface. An 11" 
Intermediate hole will then ba drilled to ±5,000' w/brtae-eul brine system and an 8tt* casing string will be set and 
cemented back to surface. A 3000 psi annular preventer and 3000 psi dual ram BOP will be used en the Intermediate holt. 
A 7 V halo wttt be drilled to an approximate TD of 12,800' w/TW mud. The 5V4" casing will be set at TD and cemented 
bock to the Intermediate casing al 5,000'. A 3000 act annular preventer and a 5000 pal dual ram BOP will be used on tha 
VAT hoi*. Mud up will occur between 9,000' and 11,000' and several DSTs are planned. 

* 1 IwaSf tartlry iku ox aif.rirl.a Klrta <W> t. tm. aaj f a ta l . H aw 
aa* <( r*r ka.ai.irt ud MM. OIL CONSERVATION DIVISION * 1 IwaSf tartlry iku ox aif.rirl.a Klrta <W> t. tm. aaj f a ta l . H aw 
aa* <( r*r ka.ai.irt ud MM. 

afpr.nsa,, vHIUINAL SIGNED BY 
ftlBVHIIMU 

™ " : : l t L D R t T P . I | 

Tkl« — W.rr*aoiM AWtarnnu" SJfjy 2 \ ' f f i f y * ™ * * * > " * ' 

Data: .Hmakar IS. JSOS IWMM tf\S\tn-¥M CaaaldaHafAMr.nl • 1 

am laii • 

Pormit Expires 1 Yoar From Approval 
Date Unless Drilling Underway 
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3 LttH 
O f Mux 
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U m t a m 

3964 
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B v w l h . l l a m » T a a a a i l a U i Ma Faat ftnat Ika KaiCk /aaaUl m u f a a l fcaaa Iha •aal /a-aat l l a a «*»•*/ 
M 24 16 S 35 E 760 SOUTH 660 WEST LEA 

Bottom Halo LaoaUon. If Stttaront From Surface 
V L a a a M K a . aaailaa lMMah i f •aaa* tat laa M * « ika Martk/aaalX l l u faat b a n tha last/ft-** llaa t a w t r 

ato>aa4o>W*l &*Tf"M Jaaat at laoU f aaaalllallaa Oaci OHar Ma. 

MO ALLOWABLE WILL BZ ASSIGNS) TO THIS CfllaTLRlON UNTO ALL INTERESTS BATE BEEN C0NSOUDATID 
x OB A NONSTANDARD UNIT HAS BBTO APPROVED BY THE P1YISI0N 
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• • H i 141 mWamv*. « • / • *> /< 
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H t . f W M . t t l l f l I t • • m i l l aaaawlaaa a a a * M i M f . 
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") aaa aa laaa- ' > • " • " • « aa a l l aa- aaa l a ( I I I n I a m a a l J U a J aS 

• i l • ! » if 
a . M a l a a 

•v n w 
•Ma >aaitaiaa ta aa* laaiaaaa ca aa l la ta laaaaa a« aaa ahUfx t l aa ' 
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* . I I a> n a 
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ali • i my 

MW I t . I 
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1 a a r fca i n l a u l l a at i l , aa l a aaat aaa1 aaa »a**iataaa hamaC aaa l l 
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mm a*aa i i t t n t i a i a a l u l a a mm a . n t l . a t j n n l a a i mm n 
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% I t t n l i i H i l l a aaat cat . a a a . m . taa Oaaatr ••i •i a ja^ aa a a * * a « J * l a a t a * a a a a a a a l ^ ^ -
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STATE OF NCVV MEXICO ) 
COUNTY OF LEA ) 

KNOW ALL MEN BY THESE PRESENTS: 
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FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF LEA 
STATE OF NEW MEXICO 

T M B R / S H A R P D R I L L I N G , INC . 

Plaintiff, 

D A V I D H. A R R I N G T O N O IL & G A S , 

INC. , J A M E S D. H U F F , M A D E L I N E 

S T O K E S , E R M A S T O K E S H A M I L T O N , 

J O H N D A V I D S T O K E S , A N D 

T O M S T O K E S 

TO: Defendant John David Stokes, P.O. Box 1739, Ozona, Texas 76943, or his physical 

You are hereby directed to serve a pleading or motion in response to the Complaint within 30 days 
after service of the Summons, and file the same, all as provided by law. 

You are notified that, unless you so serve and file a responsive pleading or motion, the Plaintiff will 
apply to the Court for the relief demanded in the Complaint. 

v. CV-2001- 3A5~ 

Defendants. 

SUMMONS 

residence. 

Greetings: 

Attorney or Attorneys for Plaintiff: 
Address of Attorney for Plaintiff: 

SUSAN R. RICHARDSON 
P.O. Box 2776 
Midland, Texas 79702 

WITNESS the Honorable^r3jjj 
of New Mexico and Seal of th£ Court of Said County, this2P^day of August, 2001. 

District Judge of Fifth Judicial District Court of the State 

(SEAL) 

Deputy 

Mid: SRICHARDSON\004370\000021 \298280.1 



STATE OF TEXAS 

COUNTY OF 

I, being duly sworn, on oath, say that I am over the age of eighteen {18) years and not 
a party to this lawsuit, and that I served the within Summons in said County on the day 
of , 2 0 0 1 , by delivering a copy thereof, w i th a copy of Complaint attached, 
together with a copy of Demand for Trial by 12 Member Jury, in the following manner: 

[ ] To Defendant (used when Defendant receives copy of 
Summons or refuses to receive Summons). 

[ ] To , a person over the age of f i f teen (15) years of age and 
residing at the usual place of abode of Defendant, who at the t ime of such service was 
absent therefrom. 

[ ] By posting a copy of the Summons and Complaint in the most public part of the 
premises of Defendant (used if no person found at dwelling house or usual place of 
abode). 

[ ] To , an agent authorized to receive service of process for 
Defendant. 

[ ] To , (parent) (guardian) of Defendant (used when Defendant 
is a minor or an incompetent person). 

[ ] To , (name of person) , (title of person 
authorized to receive service) (used when Defendant is a corporation or association 
subject to a suit under a common name, a land grant board of trustees, the State of 
New Mexico or any political subdivision). 

Fees: 

Signature of Person Making Service 

Title (if any) 

•Subscribed and sworn to before me this day of , 2 0 0 1 . 

Judge, Notary or Other Officer 
Authorized to Administer Oaths 

My Commission Expires: 
" Official Title 

Mid: SRICHAROSON\004370\000021 \298280.1 -2-



FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF LEA 
STATE OF NEW MEXICO 

TMBR/SHARP DRILLING, INC. 

Plaintiff, 

v. cv-2001- : ~ 

DAVID H. ARRINGTON OIL & GAS, 
INC., JAMES D. HUFF, MADELINE 
STOKES, ERMA STOKES HAMILTON, 
JOHN DAVID STOKES, AND 
TOM STOKES 

Defendants. 

SUMMONS 

TO: Defendant Tom Stokes, P.O. Box 932, Ozona, Texas 76943, or his physical residence. 

Greetings: 

You are hereby directed to serve a pleading or motion in response to the Complaint within 30 days 
after service of the Summons, and file the same, all as provided by law. 

You are notified that, unless you so serve and file a responsive pleading or motion, the Plaintiff will 
apply to the Court for the relief demanded in the Complaint. 

Attorney or Attorneys for Plaintiff: SUSAN R. RICHARDSON 
Address of Attorney for Plaintiff: P.O. Box 2776 

Midland, Texas 79702 

WITNESS the Honorable • ' -•' ^ ' i U P""~'District Judge of Fifth Judical District Court of the State 
of New Mexico and Seal of the District Court of Said County, this.-^/ day of August, 2001. 

(SEAL) JANIE G. HERNANDEZ 
CLERK OF THE DISTRICT/COURT 

By "^fC/(* Cfy./.'»<j>t 
/ 

/ Deputy 

Mid: SRICHARDSON\004370\000021 \298280.1 



STATE OF TEXAS 

COUNTY OF 

) 
) 
) 

I, being duly sworn, on oath, say that I am over the age of eighteen (18) years and not 
a party to this lawsuit, and that I served the within Summons in said County on the day 
of , 2 0 0 1 , by delivering a copy thereof, w i th a copy of Complaint attached, 
together with a copy of Demand for Trial by 1 2 Member Jury, in the fol lowing manner: 

[ ] To Defendant (used when Defendant receives copy of 
Summons or refuses to receive Summons). 

[ ] To , a person over the age of f i f teen (15) years of age and 
residing at the usual place of abode of Defendant, who at the time of such service was 
absent therefrom. 

[ ] By posting a copy of the Summons and Complaint in the most public part of the 
premises of Defendant (used if no person found at dwelling house or usual place of 
abode). 

[ ] To , an agent authorized to receive service of process for 
Defendant. 

[ ] To , (parent) (guardian) of Defendant (used when Defendant 
is a minor or an incompetent person). 

[ ] To , (name of person) , (title of person 
authorized to receive service) (used when Defendant is a corporation or association 
subject to a suit under a common name, a land grant board of trustees, the State of 
New Mexico or any political subdivision). 

Fees: 

Signature of Person Making Service 

Title (if any) 

•Subscribed and sworn to before me this day of , 2 0 0 1 . 

Judge, Notary or Other Officer 
Authorized to Administer Oaths 

My Commission Expires: 
Official Title 

Mid: SRICHARDSON\O04370\00O021\298280.1 -2-



FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF LEÂ  
STATE OF NEW MEXICO 

TMBR/SHARP DRILLING, INC. 

Plaintiff, 

CV-2001-3 /£>C^ 

DAVID H. ARRINGTON OIL & GAS, 
INC., JAMES D. HUFF, MADELINE 
STOKES, ERMA STOKES HAMILTON, 
JOHN DAVID STOKES, AND 
TOM STOKES 

Defendants. 

SUMMONS 

TO: Defendant David H. Arrington Oil & Gas, Inc., through its registered agent, 
Lewis Cox, III, at 311 North First Street, Lovington, New Mexico, 88260. 

Greetings: 

You are hereby directed to serve a pleading or motion in response to the Complaint within 30 days 

after service of the Summons, and file the same, all as provided by law. 

You are notified that, unless you so serve and file a responsive pleading or mot ion, the Plaintiff will 
apply to the Court for the relief demanded in the Complaint. 

Attorney or Attorneys for Plaintiff: SUSAN R. RICHARDSON 

Address of Attorney for Plaintiff: P.O. Box 2 2 7 6 

Midland, Texas 79702 

WITNESS the H o n o r a b l e ^ ' U j i n Q m a r b i s t r i c t Judge of Fifth Judjagl District Court o f the State 

of New Mexico and Seal of the District Court of Said County, t h i s / ^ / a a y of August, 2 0 0 1 . 

(SEAL) 

Mid: SRICHARDSON\004370\000021\298201.1 



STATE OF NEW MEXICO ) 
) 

COUNTY OF ) 

I, being duly sworn, on oath, say that I am over the age of eighteen (18) years and not 
a party to this lawsuit, and that I served the within Summons in said County on the day 
of , 2 0 0 1 , by delivering a copy thereof, w i th a copy of Complaint attached, 
together with a copy of Demand for Trial by 12 Member Jury, in the fol lowing manner: 

[ ] To Defendant (used when Defendant receives copy of 
Summons or refuses to receive Summons). 

I ] To , a person over the age of fifteen (15) years of age and 
residing at the usual place of abode of Defendant, who at the time of such service was 
absent therefrom. 

[ ] By posting a copy of the Summons and Complaint in the most public part of the 
premises of Defendant (used if no person found at dwelling house or usual place of 
abode). 

[ ] To , an agent authorized to receive service of process for 
Defendant. 

[ ] To , (parent) (guardian) of Defendant (used when Defendant 
is a minor or an incompetent person). 

[ ] To , (name of person) , (title of person 
authorized to receive service) (used when Defendant is a corporation or association 
subject to a suit under a common name, a land grant board of trustees, the State of 
New Mexico or any political subdivision). 

Fees: 

Signature of Person Making Service 

Title (if any) 

•Subscribed and sworn to before me this day of , 2 0 0 1 . 

Judge, Notary or Other Officer 
Authorized to Administer Oaths 

My Commission Expires: 
Official Title 

Mid: SRICHARDSON\004370\000021 \298201.1 -2-



FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF LEA 
STATE OF NEW MEXICO 

T M B R / S H A R P D R I L L I N G , I N C . 

Plaintiff, 

v. CV-2001-375 

DAVID H. ARRINGTON OIL & GAS, 
INC., JAMES D. HUFF, MADELINE 
STOKES, ERMA STOKES HAMILTON, 
JOHN DAVID STOKES, AND 
TOM STOKES 

Defendants. 

SUMMONS 

TO: Defendant James D. Huff, P. O. Box 705, Mineola, Texas 75773, or his physical 
residence. 

Greetings: 

You are hereby directed to serve a pleading or motion in response to the Complaint within 30 days 
after service of the Summons, and file the same, all as provided by law. 

You are notified that, unless you so serve and file a responsive pleading or motion, the Plaintiff will 
apply to the Court for the relief demanded in the Complaint. 

Attorney or Attorneys for Plaintiff: SUSAN R. RICHARDSON 
Address of Attorney for Plaintiff: P.O. Box 2776 

Midland, Texas 79702 

WITNESS the Honorabl^ary C l i n g m a n District Judge of Fifth>J%ial District Court of the State 
of New Mexico and Seal of the District Court of Said County, thjg?W aay of August, 2001 . 

Mid: SRICHARDSON\0O4370\00OO21 \298202.1 



STATE OF TEXAS 

COUNTY OF 

) 
) 
) 

I, being duly sworn, on oath, say that I am over the age of eighteen (18) years and not 
a party to this lawsuit, and that I served the within Summons in said County on the day 
of , 2 0 0 1 , by delivering a copy thereof, with a copy of Complaint attached, 
together wi th a copy of Demand for Trial by 12 Member Jury, in the fol lowing manner: 

[ J To Defendant (used when Defendant receives copy of 
Summons or refuses to receive Summons). 

[ ] To , a person over the age of f i fteen (15) years of age and 
. residing at the usual place of abode of Defendant, who at the time of such service was 

absent therefrom. 

[ ] By posting a copy of the Summons and Complaint in the most public part of the 
premises of Defendant (used if no person found at dwell ing house or usual place of 
abode). 

[ ] To , an agent authorized to receive service of process for 
Defendant. 

[ ] To , (parent) (guardian) of Defendant (used when Defendant 
is a minor or an incompetent person). 

[ ] To , (name of person) , (title of person 
authorized to receive service) (used when Defendant is a corporation or association 
subject to a suit under a common name, a land grant board of trustees, the State of 
New Mexico or any political subdivision). 

Fees: 

Signature of Person Making Service 

Title (if any) 

•Subscribed and sworn to before me this day of , 2 0 0 1 . 

Judge, Notary or Other Officer 
Authorized t o Administer Oaths 

My Commission Expires: 
Official Title 

Mid: SRICHARDSON\OO4370\00OO21\2982O2.1 -2-



FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF LEA 
STATE OF NEW MEXICO 

TMBR/SHARP DRILLING, INC. 

Plaintiff, 

v. CV-2001-cv,O~C 

DAVID H. ARRINGTON OIL & GAS, 
INC., JAMES D. HUFF, MADELINE 
STOKES, ERMA STOKES HAMILTON, 
JOHN DAVID STOKES, AND 
TOM STOKES 

Defendants. 

SUMMONS 

TO: Defendant Madeline Stokes, Box 1115, Ozona, Texas 76943, or her physical residence. 

Greetings: 

You are hereby directed to serve a pleading or motion in response to the Complaint within 30 days 
after service of the Summons, and file the same, all as provided by law. 

You are notified that, unless you so serve and file a responsive pleading or motion, the Plaintiff will 
apply to the Court for the relief demanded in the Complaint. 

Attorney or Attorneys for Plaintiff: SUSAN R. RICHARDSON 
Address of Attorney for Plaintiff: P.O. Box 2776 

Midland, Texas 79702 

WITNESS the Honorable Ck-n\ C/inc,;;^ . District Judge of Fifth Judicial District Court of the State 
of New Mexico and Seal of the District Court of Said County, this V; .rday of August, 2001. 

(SEAL) JANIE G. HERNANDEZ 
CLERK-OF THE DISTRICT COURT 

Bv( Jlhif/h^i! 

Deputy 

Mid: SRICHARDSON\0043?0\000021 \298203.1 



STATE OF TEXAS 

COUNTY OF 

) 
) 
) 

I, being duly sworn, on oath, say that I am over the age of eighteen (18) years and not 
a party to this lawsuit, and that I served the within Summons in said County on the day 
of , 2 0 0 1 , by delivering a copy thereof, w i th a copy of Complaint attached, 
together wi th a copy of Demand for Trial by 12 Member Jury, in the fol lowing manner: 

[ ] To Defendant (used when Defendant receives copy of 
Summons or refuses to receive Summons). 

[ ] To , a person over the age of f i fteen (15) years of age and 
residing at the usual place of abode of Defendant, who at the time of such service was 
absent therefrom. 

[ ] By posting a copy of the Summons and Complaint in the most public part of the 
premises of Defendant (used if no person found at dwell ing house or usual place of 
abode). 

[ ] To , an agent authorized to receive service of process for 
Defendant. 

[ ] To , (parent) (guardian) of Defendant (used when Defendant 
is a minor or an incompetent person). 

( ] To , (name of person) , (title of person 
authorized to receive service) (used when Defendant is a corporation or association 
subject to a suit under a common name, a land grant board of trustees, the State of 
New Mexico or any political subdivision). 

Fees: 

Signature of Person Making Service 

Title (if any) 

•Subscribed and sworn to before me this day of , 2 0 0 1 . 

Judge, Notary or Other Officer 
Authorized to Administer Oaths 

My Commission Expires: 
Official Title 

Mid: SRICHARDSON\004370\000021\298203.1 -2-



FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF LEA 
STATE OF NEW MEXICO 

T M B R / S H A R P D R I L L I N G , I N C . 

Plaintiff, 

v. CV-2001- ^ 

DAVID H. ARRINGTON OIL & GAS, 
INC., JAMES D. HUFF, MADELINE 
STOKES, ERMA STOKES HAMILTON, 
JOHN DAVID STOKES, AND 
TOM STOKES 

Defendants. 

SUMMONS 

TO: Defendant Erma Stokes Hamilton, 408 W. Washington, Big Spring, Texas 79720, or 
her physical residence. 

Greetings: 

You are hereby directed to serve a pleading or motion in response to the Complaint within 30 days 
after service of the Summons, and file the same, all as provided by law. 

You are notified that, unless you so serve and file a responsive pleading or motion, the Plaintiff will 
apply to the Court for the relief demanded in the Complaint. 

Attorney or Attorneys for Plaintiff: SUSAN R. RICHARDSON 
Address of Attorney for Plaintiff: P.O. Box 2776 

Midland, Texas 79702 

WITNESS the Honorab le ' 0 ' 8 ^ ' w j - n ^ ! " c l ; District Judge of Fifth Judicial District Court of the State 
of New Mexico and Seal of the District Court of Said County, this^Qotday of August, 2001. 

(SEAL) JANIE G. HERNANDEZ 
CLERK OF THE DISTRICT COURT 

By iklxLit i\ 7;}ij^i 
J 

Deputy 

Mid: SRICHARDSON\O04370\00O021\298204.1 



STATE OF TEXAS 

COUNTY OF 

) 
) 
) 

I, being duly sworn, on oath, say that I am over the age of eighteen (18) years and not 
a party to this lawsuit, and that I served the within Summons in said County on the day 
of , 2 0 0 1 , by delivering a copy thereof, w i th a copy of Complaint attached, 
together with a copy of Demand for Trial by 12 Member Jury, in the following manner: 

[ ] To Defendant (used when Defendant receives copy of 
Summons or refuses to receive Summons). 

[ ] To , a person over the age of f i f teen (15) years of age and 
residing at the usual place of abode of Defendant, who at the t ime of such service was 
absent therefrom. 

I ] By posting a copy of the Summons and Complaint in the most public part of the 
premises of Defendant (used if no person found at dwelling house or usual place of 
abode). 

I ] To , an agent authorized to receive service of process for 
Defendant. 

[ ] To , (parent) (guardian) of Defendant (used when Defendant 
is a minor or an incompetent person). 

[ J To , (name of person) , (title of person 
authorized to receive service) (used when Defendant is a corporation or association 
subject to a suit under a common name, a land grant board of trustees, the State of 
New Mexico or any political subdivision). 

Fees: 

Signature of Person Making Service 

Title (if any) 

Subscribed and sworn to before me this day of , 2001 

Judge, Notary or Other Officer 
Authorized to Administer Oaths 

My Commission Expires: 
Official Title 

Mid: SRICHARDSON\004370\000021\298204.1 - 2 -



FIFTH JUDICIAL DISTRICT COURT 
STATE OF NEW MEXICO 
COUNTY OF LEA 

TMBR/SHARP DRILLING, INC., 

Plaintiff, 

v. NO.CV-2001-315C 

DAVID H. ARRINGTON OIL & GAS, 
INC., JAMES D. HUFF, MADELINE 
STOKES, ERMA STOKES HAMILTON, 
JOHN DAVID STOKES, and TOM STOKES, 

Defendants. 

CLAIMANT'S MOTION FOR PARTIAL SUMMARY JUDGMENT 
REGARDING FILING OF UNIT DESIGNATION 

TMBR/SHARP DRILLING, INC. ("TMBR/Sharp"), Claimant for cause of action against 

DAVID H. ARRINGTON OIL & GAS, INC., JAMES D. HUFF, MADELINE STOKES, 

ERMA STOKES HAMILTON, JOHN DAVID STOKES and TOM STOKES and pursuant to 

New Mexico Rule of Civil Procedure 1-056, moves for Summary Judgment. 

I. SUMMARY OF MOTION 

TMBR/Sharp seeks a declaration that drilling across the primary term of the Original 

Stokes Leases, as described herein, perpetuated the Leases beyond the primary term because 

TMBR/Sharp had pooled acreage from the Leases with other acreage to obtain a drilling permit 

Claimant's Motion for Partial Summary Judgment Page 1 
Regarding Filing of Unit Designation 
Mid: BSULLIVAM0O4370\OOO02l\3O6985.2 



from the OCD. Therefore, drilling on the pooled acreage, which began before the expiration of 

the primary term and extended across expiration of the primary term, to obtain a productive well 

was drilling on the Leases which was an act saving the Leases according to their terms. 

TMBR/Sharp satisfied the remaining requirement of the Leases, i.e., filing a unit designation, 

twice. First, it filed Form C-102 with the OCD to obtain its permit. Second, it filed a unit 

designation in the County Clerk's Records of Lea County, New Mexico after completion of the 

Well. 

II. STATEMENT OF FACTS 

A. THE LEASES 

1. The first lease ("First Lease") is an oil and gas lease made effective December 7, 

1997 between Madeline Stokes and Ameristate Oil & Gas, Inc. ("Ameristate"), and is recorded 

in Book 827, page 127 of the County Clerk's Records of Lea County, New Mexico, as amended 

by instrument dated August 10, 2000. A certified copy of the First Lease is attached hereto as 

Exhibit "A ". 

2. The second lease ("Second Lease") is a lease made effective December 7, 1997 

between Erma Stokes Hamilton and Ameristate, and is filed in Book 827, page 124 of the 

County Clerk's Records of Lea County, New Mexico as amended by instrument dated August 

14, 2000. A certified copy of the Second Lease is attached hereto as Exhibit "B ". 

3. The First and Second Leases (collectively referred to herein as the "Original 

Stokes Leases" or the "First Lease" and "Second Lease" or the "Leases") were amended on 

Claimant's Motion for Partial Summary Judgment Page 2 
Regarding Filing of Unit Designation 
Mid: BSULLIVAMOO437O\OOO021\3O6985.2 



August 10, 2000 and August 14, 2000, respectively, by Lessors and Ameristate1 to create a 

primary term expiration date of June 6, 2001. Certified copies of the amendments are attached 

hereto as Exhibit "C". 

B. THE POOLED UNIT 

4. On November 17, 2000, TMBR/Sharp as operator under the Operating 

Agreement, filed an application for permit to drill (Form C-101) with the Oil Conservation 

Division of the State of New Mexico ("OCD") in its District I Office in Hobbs, Lea County, 

New Mexico. A certified copy of Form C-101 is attached as Exhibit "E. " The certification of 

Forms C-101 and C-102 is filed in this pleading under Exhibit "E". 

5. On the same date TMBR/Sharp filed a Well location and acreage dedication plat 

(Form C-102) describing the pooled unit dedicated to the proposed well, the Blue Fin "24" No. 1 

Well (the "Well") with the OCD in its District I Office in Hobbs, Lea County, New Mexico and 

outlined thereon the 320 pooled acres in Township 16 South, Range 35 East, NMPM, Section 24: 

W/2, Lea County, New Mexico. A certified copy of Form C-102 is attached as Exhibit "F. " The 

certification of Forms C-101 and C-102 is filed in this pleading under Exhibit "E". 

6. The pooled 320 acres dedicated to the unit included 40 acres out of the Leases, 

including the NW/4 SW/4 of Section 24. 

7. The OCD approved TMBR/Sharp's permit to drill on November 22, 2000. See 

Affidavit of Jeffrey D. Phillips attached as Exhibit "D". 

1 TMBR/Sharp is a successor in interest to Ameristate by assignment of the First Lease and Second 
Lease effective in September of 1999. See Affidavit of Jeffrey D. Phillips attached hereto as Exhibit "D". 
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8. TMBR/Sharp spudded the Well on March 29, 2001, ran a drill stem test on May 

15, 2001, and placed casing in the hole on June 3, 2001. See Exhibit "D ". 

9. On June 29, 2001, production in paying quantities was obtained from the Well 

and on August 6, 2001, first production was sold. See Exhibit "D ". 

10. The Well currently produces approximately 15 barrels of oil and 500 mcf of gas 

per day. See Exhibit "D". 

11. The Well cost over $ 1,000,000.00 to drill and complete. See Exhibit "D ". 

12. There has been no cessation of operations on the lease for 180 consecutive days 

since drilling began on March 29, 2001. See Exhibit "D". 

13. On July 20, 2001, a unit designation describing the same acreage covered by the 

unit plat dedication on Form C-102 previously filed with the OCD was filed in the County 

Clerk's Records of Lea County, New Mexico. It included 40 acres under the Original Stokes 

Leases. A certified copy of the Unit Designation is attached as Exhibit "G". 

14. The Original Stokes Leases each provides in Paragraph 5 in pertinent part: 

"Lessee is hereby granted the right and power, from time to 
time, to pool or combine this lease, the land covered by it 
or any part or horizon thereof with any other land, leases, 
mineral estates or parts thereof for the production of oil or 
gas . . . . Lessee shall file a written unit designation in the 
county in which the premises are located and such units 
may be designated from time to time and either before or 
after the completion of wells. Drilling operations on or 
production from any part of any such unit shall be 
considered for all purposes, except the payment of royalty, 
as operations conducted upon or production from the land 
described in this lease." 
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See Exhibits "A " & "B " at Paragraph 5. 

15. The Original Stokes Leases also provide: 

If at the expiration of the primary term...lessee has 
commenced operations for drilling...thereon, this lease 
shall remain in force so long as operations are 
prosecuted with no cessation of more than 180 
consecutive days....and, i f they result in production of 
oil or gas so long thereafter as oil or gas is produced 
from said land. 

16. Further, the Original Stokes Leases state: 

Notwithstanding anything contained hereinabove to the 
contrary, it is understood and agreed that at the expiration of 
the primary term, this lease shall terminate as to all lands 
covered hereby...unless lessee is producing oil, gas, or other 
hydrocarbons from any well on the leased premises, or lands 
pooled therewith, or is drilling upon said lands across the 
expiration of the primary term as provided for in the body of 
the lease, and does not allow more than 180 days to elapse 
between the completion...of one well on such land and the 
commencement of another well thereon .... 

See Exhibits "A " and "B " at paragraph 12. 

17. A portion of the lands covered by each of the Original Stokes Leases, namely the 

NW/4 SW/4 of Section 24, was included in the C-102 unit designation filed in Lea County, New 

Mexico with the OCD during the primary term of such leases. See Exhibit "E". 

18. During the primary term, there was a well being drilled on a pooled unit which 

included Original Stokes Lease acreage. Those activities were sufficient to preserve the Original 

Stokes Leases beyond their primary terms. The Original Stokes Leases and all acreage described 

therein are now held by production from the Well. 
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III. 

STANDARD OF REVIEW 

A summary judgment provides a method whereby it is possible to determine whether a 

genuine claim for relief for defense exists and whether there is a genuine issue of fact to warrant 

the submission of the case to the jury. Meeker v. Walker, 80 N.M. 280, 454 P.2d 762 (1969). 

Trial courts are to bring litigation to an end at an early stage when it clearly appears that one of 

the parties is entitled to a judgment as a matter of law in the case as made out by the pleadings 

and the admissions of the parties. Buffington v. Continental Casualty Co., 69 N.M. 365, 367 

P.2d 539 (1961). Further, summary judgment is proper even though other disputed issues remain 

before the court. Tapia v. Springer Transf. Co., 106 N.M. 461, 744 P.2d 1264 (Court App. 

1987). In the present matter, the undisputed facts and the language of Paragraph 5 of the 

Original Stokes Leases show that TMBR/Sharp is entitled to summary judgment as a matter of 

law that said Leases were perpetuated beyond their respective primary terms and are still valid 

today. 

IV. 

ARGUMENTS AND AUTHORITIES 

The issue for partial summary judgment is whether TMBR/Sharp and the other working 

interest owners did "that thing" which perpetuated the Original Stokes Leases?2 The New 

2 Oil and gas authors and case law indicate that pooling is a matter of contract law and the exercise 
of the pooling powers is governed by the terms of the lease. For instance, Kuntz states: "Many pooling 
clauses contain no provision whatever as to the formality required in the exercise of the pooling power, 
whereas others contain specific provisions that vary from lease to lease. . ., i f the pooling clause provides 
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Mexico Supreme Court has stated that the issue of lease termination revolves around the question 

"...[D]id the [Lessee] do that thing permitted by the lease to save it." Owens v. Superior Oil Co., 

105 N.M. 155; 730 P.2d 458 (1986) (citing Humble Oil & Refining Co. v. Kunkle, 366 S.W.2d 

236 (Tex. Civ. App. 1963)). What did TMBR/Sharp have to do to perpetuate the Original Stokes 

Leases beyond their primary terms. Simply stated, given the undisputed facts of this case, 

TMBR/Sharp had to drill a productive well on lands covered by the Original Stokes Leases, or 

on land properly pooled with such lands. 

The terms of the Original Stokes Leases are unambiguous. "[C]ourts will give effect to 

the intent of the parties, and when the terms of the Agreement are clear and unambiguous, Courts 

try to ascertain the intent of the parties from the ordinary meaning of the language in the 

Agreement." Continental Potash v. Freeport-McMoran, Inc., 115 NM 690, 704; 858 P.2d 66 

(1993) (emphasis added). "The purposes, meaning and intent of the parties to a contract is to be 

deduced from the language employed by them; and where such language is not ambiguous, it is 

conclusive. The Courts duty is confined to interpretation of the contract which the parties made 

for themselves and may not alter or make a new agreement for the parties." Id. (quoting Davies 

v. Boyd, 73 N.M. 85, 87-88, 385 P.2d 950, 951 (1963). 

that 'lessee shall execute in writing an instrument identifying and describing the pooled acreage,' an 
effective power of the exercise does not require that the instrument be filed for record." 4 Eugene Kuntz, 
Treatise on the Law of Oil and Gas § 48.3, at 200 (1972) (citing Tiller v. Fields, 301 S.W.2d 185 (Tex. Civ. 
App. - Texarkana 1957, no writ). Therefore, "that thing" TMBR/Sharp had to do to preserve the Original 
Stokes Leases is governed by the terms of those leases. 
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The Leases provide in pertinent part: 

I f at the expiration of the primary term...lessee has commenced 
operations for drilling...thereon, this lease shall remain in force so 
long as operations are prosecuted with no cessation of more than 
180 consecutive days....and, i f they result in production of oil or 
gas so long thereafter as oil or gas is produced from said land. 

Exhibits "A " and "B " at Paragraph 6. 

TMBR/Sharp commenced drilling operations during the primary term, completed a 

producing well thereafter, and is currently producing oil and gas. See supra Section II. There has -

been no cessation of operations for more than 180 consecutive days. See supra Section II. 

The Original Stokes Leases provide in Paragraph 5: 

"Lessee is granted the right and power, from time to time, to pool 
or combine this lease, and the land covered by it or any part of the 
horizon thereof, with any other land, leases, mineral estates or 
parts thereof for the production of oil or gas. Units pooled 
hereunder shall not exceed the standard proration unit fixed by law 
or by the Oil Conservation Division of the Energy and Minerals 
Department of the State of New Mexico...Lessee shall file written 
unit designations in the county in which the premises are located 
and such units may be designated from time to time and either 
before or after the completion of wells Any pooled unit 
designated by Lessee, as provided herein, may be dissolved by 
Lessee by recording an appropriate instrument in the county where 
the land is situated at any time after the completion of a dry hole or 
the cessation of production on said unit." 

See Exhibits "A " and "B " at paragraph 5 (emphasis added). 

The Original Stokes Leases further provide: 

"Notwithstanding anything contained hereinabove to the contrary, 
it is understood and agreed that at the expiration of the primary 
term, this lease shall terminate as to all lands covered 
hereby...unless lessee is producing oil, gas, or other hydrocarbons 
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from any well on the leased premises, or lands pooled therewith, or 
is drilling upon said lands across the expiration of the primary term 
as provided for in the body of the lease, and does not allow more 
than 180 days to elapse between the completion...of one well on 
such land and the commencement of another well thereon 

See Exhibits "A" and "B" at paragraph 12. 

A. The Original Stokes Leases Are Properly Pooled 

The Original Stokes Leases are perpetuated because TMBR/Sharp was drilling upon 

lands properly pooled with the lands covered by the Original Stokes Leases across the expiration 

of the primary term as provided for in Paragraph 5 of the Original Stokes Leases. "Pooling is 

defined as 'the bringing together of small tracts sufficient for the granting of a well permit under 

the applicable spacing rules'." Uhden v. New Mexico Oil Conservation Commission, 112 N.M. 

528; 817 P.2d 721, 723 (1991) {quoting 8 H. Williams and C. Meyers, Oil and Gas Law 727 

(1987)). The written unit designation filed in Lea County with the District I Office of the OCD 

on November 17, 2000, brought together small tracts sufficient for the granting of a well permit, 

therefore, satisfying both the definition of "pooling" and the contractual pooling requirements of 

Paragraph 5 of the Original Stokes Leases to properly pool the NW/4 SW/4 of Section 25, T-16-

S, R-35-E, into a unit comprised of the W/2 of said Section 25. 

Although the Original Stokes Leases are not the drill site location for the Well, forty (40) 

acres of the Original Stokes Leases are within the unit designation filed with the District I Office 

of the OCD in Lea County prior to drilling during the primary term and in the County Clerk's 

Records of Lea County, New Mexico after completion of the Well beyond the primary term. See 

Exhibits "E, "F," and "G". Therefore, in order to obtain its drilling permit, TMBR/Sharp 
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pooled the required 320 acres (including 40 acres out of the Original Stokes Leases) to form a 

unit. See Exhibits "E", "F, " and "G". Because TMBR/Sharp conducted drilling operations on 

lands pooled with the Original Stokes Leases, production was obtained, and there has been no 

cessation of operations on the pooled Leases for more than 180 consecutive days. Therefore, the 

Original Stokes Leases are still valid. See supra Section II.B. In short, "that thing" permitted 

by the Original Stokes Leases to save them was the pooling, which as prescribed by the Leases 

must be evidenced by a written unit designation filed in the county where the land is situated, 

and TMBR/Sharp clearly did "that thing." 

TMBR/Sharp exercised its power "to pool or combine" forty (40) acres of the Original 

Stokes Leases with other acreage to form a 320-acre pooled unit, which is the size unit required 

for a gas well by the OCD,3 in the Townsend; Mississippian, North (Gas) Pool. See Exhibits "F" 

and "G". TMBR/Sharp exercised its pooling power by filing a plat designation outlining the 

pooled acreage with the OCD District I Office in Lea County, New Mexico, the county of the 

premises covered by the Leases. See Exhibit "F". The OCD approved the requested drilling 

permit and drilling commenced before the expiration of the primary term and continued 

thereafter. See supra Section II.B. After the completion of the Well, a reconfirming unit 

designation was filed in the County Clerk's Records of Lea County, New Mexico. See Exhibit 

3 See 19 NMAC 15.C.104.B(l)(a) which provides, in pertinent part, ". . . .any such wildcat gas well 
which is projected to the Wolfcamp or older formations shall be located on a drilling tract consisting of 320 surface 
contiguous acres, more or less, The Well is a wildcat well as defined in New Mexico Oil Conservation 
Division Rule 104.A. See Exhibit "D". The Well was drilled to the Mississippian Formation, which is older than 
the Wolfcamp Formation as provided in New Mexico Oil Conservation Division Rule 104.B(l)(a). See Exhibit 
"D ". 
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"G". Thus, TMBR/Sharp "filed" a "written unit designation" in "Lea County, New Mexico" 

evidencing its pooling of the Original Stokes Leases both before and after the drilling of the 

Well. Under New Mexico law, and as expressly permitted by the Original Stokes Leases, 

drilling on the pooled unit was equivalent to drilling on the lands covered by the Original Stokes 

Leases and, therefore, such leases are perpetuated by the drilling and completion of the Well. 

This case is very similar to Owens v. Superior Oil Co. supra. In that case, the question 

was whether drilling on a pooled unit within the grace period provided in the lease effectuated a 

valid extension of an oil and gas lease so long as production was maintained. Owens, 730 P.2d 

at 458. In Owens, the primary term of the lease expired on April 8, 1984. However, the lease 

provided a grace period of 60 days after the cessation of operations to begin "additional drilling". 

Id. On April 25, 1984, the operator ceased drilling a well it had begun during the primary term 

because it was a dry hole. Id. On April 28, 1984, the operator began drilling a second well and 

on May 9, 1984 filed its Unit Designation purporting to pool forty (40) acres of the lease (non 

drill-site land) with forty (40) acres on which the second well was located. Production was 

obtained on June 26,1984. Id. 

The controversy arose because Owens, Fedric and Peters obtained mineral or leasehold 

interests in the dispute acreage and demanded that the Operator, Superior, release the acreage. 

Id. Superior refused and suit resulted. The New Mexico Supreme Court held that Superior 

"saved" its lease because a continuous operations clause in an oil and gas lease keeps the entire 

lease in full force and effect if, within the grace period, drilling occurs on the leased land or any 

land with which it is pooled when pooling is permitted by the lease. Id. Specifically, the Court 
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found that "...[B]y exercising thatright [to pool] within sixty days of drilling the dry hole on the 

leased premises, Superior saved the lease for as long as production is maintained." Id. 

By exercising its right to pool and by drilling prior to the expiration of the primary term, 

TMBR/Sharp, like Superior in Owens, perpetuated the Original Stokes Leases. There is no 

question that TMBR/Sharp exercised its right to pool by filing the plat designation with the OCD 

District I Office in Lea County, New Mexico during the primary term. Exhibit "F". Without 

OCD's approval of the pooled acreage designation which included 40 acres of the Original 

Stokes Leases, TMBR/Sharp could not have drilled. Drilling operations were commenced on the 

pooled acreage prior to the expiration of the primary term of the Leases, and the Well once 

completed has produced oil and gas without a cessation of production or operations for more 

than 180 days (the grace period provided for in the Original Stokes Leases), and the pooled unit 

was reconfirmed by filing a Unit Designation in the County Clerk's Records of Lea County, New 

Mexico after the completion of the Well. See Exhibit "G". TMBR/Sharp, like Superior, has 

done the things it needed to do, e.g. pool, drill, and file, to extend the Original Stokes Leases 

beyond the primary term and to keep them in full force and effect as of this date. 

Filing with the OCD to obtain a drilling permit is an unequivocal act of pooling. The 

OCD rules set out the procedure for permitting for the drilling of wells. The Division Rules 

promulgated by the OCD are authorized by NMSA, 1979, Section 70-2-11-A which states: 

The division is hereby empowered and it is its duty, to prevent 
waste prohibited by this act and to protect correlative rights, as in 
this act provided. To that end, the division is empowered to make 
and enforce rules, regulations and orders, and to do whatever may 
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be reasonably necessary to carry out the purposes of this act, 
whether or not indicated or specified in any section hereof. 

19 NMAC 15. 

Rule 10 NMAC 15.N.1101.A requires that "before commencing drilling...the operator 

must file a permit to do so." (emphasis added) (This is a Form C-101 and it must be 

accompanied by a Form C-102 - Well Location and Acreage Dedication Plat). Form C-102 filed 

by TMBR/Sharp designated the West half of Section 24, Township 16S, Range 35E, being 320 

acres, as the acreage dedicated to the Well. See Exhibit "F". The acreage included 40 acres 

under the Original Stokes Leases. Division Rule 19 NMAC 15.N.1102.A states: "Form C-102 is 

a dual purpose form used to show the exact location of the well and the acreage dedicated 

thereto...". Rule 19 NMAC 15.N.1102.B says all information required on Form C-102 shall be 

filled out and certified by the operator of the well except for the well location on this plat which 

is certified by a professional surveyor or engineer. Thus, Form C-102 is a public filing describing 

the acreage dedicated to the Well. See Exhibit "F". 

Under the definition of pooling adopted by the New Mexico Supreme Court in Uhden, a 

written dedication of acreage filed with the OCD was an unequivocal act of pooling or 

combining leases with other lands to form a unit which satisfied the OCD rules and regulations 

and the Original Stokes Leases' requirement to pool into a unit that was within the standard unit 

size authorized by the OCD. So long as drilling commenced on that dedicated pooled acreage 

prior to the expiration of the primary term and continued thereafter, TMBR/Sharp has satisfied 

the terms of the Original Stokes Leases' terms, thus perpetuating the Leases. The only other 

requirement which is also satisfied by Form C-102 is a "filing" of the unit designation. 
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B. TMBR/Sharp Filed a Written Unit Designation Both Before and After Drilling a 
Well; Either of Which Satisfy the Terms of the Original Stokes Leases. 

In the matter before this Court, the Original Stokes Leases, i.e., the contract, required 

TMBR/Sharp as part of the pooling process to "...file written unit designations in the county in 

which the premises are located..." See Exhibits "A" and "B" at paragraph 5. In the present 

matter, it is undisputed that the TMBR/Sharp filed a written unit designation in Lea County with 

the District I Office of the OCD on November 17, 2000. See Exhibit "F". Therefore, 

TMBR/Sharp has satisfied Paragraph 5 of the Original Stokes Leases as a matter of law by filing 

Form C-102 in Lea County. However, TMBR/Sharp's subsequent filing in the County Clerk's 

Records of Lea County, New Mexico after the well was completed also, independently, satisfies 

the "filing" requirements of the Original Stokes Leases. 

The language of the Original Stokes Leases, Paragraph 5, is clear: 

. . .Lessee shall file a written unit designation in the county in 
which the premises are located and such units may be designated 
from time to time and either before or after the completion of 
wells.. . 

See Exhibits "A " and "B " at Paragraph 5. (emphasis added). 

It is undisputed that TMBR/Sharp properly filed a Notice of Unit Designation with the 

District I Office of the OCD prior to the drilling of the Well. This alone would have satisfied the 

filing requirements of the Original Stokes Leases. However, this provision is also satisfied in 

that TMBR/Sharp filed a Unit Designation in the County Clerk's Records of Lea County, New 

Mexico after it drilled the Well. See Exhibit "G". As such, TMBR/Sharp has satisfied both 

possible means, i.e. before or after the well was drilled, of filing its Unit Designation. 
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The Original Stokes Leases allow for filing any time before or after the completion of 

wells. Id. TMBR/Sharp does not contend it could file whenever it wanted. Rather, i f the filing 

was within a "reasonable time" TMBR/Sharp has satisfied the Original Stokes Leases' terms. 

See Imes v. Globe Oil & Ref. Co., 184 Okla. 79, 84 P.2d 1106 (1938) (holding that the phrase "at 

any time" in the pooling clause means within a "reasonable time" which is determined with 

reference to the existing circumstances bearing on the foreseeability of pooling). 

In the matter before the Court, TMBR/Sharp began drilling on March 29, 2001. See 

Exhibit "D". First production in paying quantities was obtained on June 29, 2001. Id. The Unit 

Designation was filed in the County Clerk's Records of Lea County, New Mexico on July 20, 

2001. See Exhibit "G". First production was sold from the Well on August 6, 2001. See 

Exhibit "D ". Given the language of the Original Stokes Leases and the fact that drilling on the 

pooled unit extends the Original Stokes Leases beyond the primary term, filing the Unit 

Designation within one month of production and before any sale of production, TMBR/Sharp has 

filed in the Lea County Records within a reasonable time, thereby satisfying the terms of the 

Original Stokes Leases. 

Because New Mexico law requires the Court to give the terms of contracts the ordinary 

meaning at the time of formation and the Original Stokes Leases require filing of the unit 

designation either before or after the drilling of a well, TMBR/Sharp has satisfied the "filing" 

terms of the Original Stokes Leases as a matter of law. 
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C. Paragraph 5 is a Covenant Regarding Formation of a Pooled Unit, Not a 
Conveyance of Property. 

In the matter before the Court, TMBR/Sharp and the Lessors of the Original Stokes 

Leases have a contract with a covenant that requires TMBR/Sharp to file unit designations in the 

county where the property is located. See Exhibits "A " and "B " at Paragraph 5. This covenant 

is not an act of changing ownership in the property, but rather, a means to satisfy the OCD well 

permitting requirements and by which all parties to the Original Stokes Leases may ascertain 

with certainty what lands will be included in the unit designation. See Uhden v. New Mexico Oil 

Conservation Commission, 112 N.M. 528; 817 P.2d 721 (1981) (holding OCD's order 

authorizing 320 acre spacing was a condition precedent to pooling tracts).4 Such filing 

memorializes TMBR/Sharp's pooling of the Stokes acreage with other lands and informs the 

Lessors of the property covered by the unit designation. The filing does not affect ownership of 

the property subject to the unit designation, but instead, effectuates TMBR/Sharp's pooling 

4 Defendant may argue that the pooling is a conveyance of real property and, therefore, subject to 
various requirements of New Mexico law, including certain filing requirements in the Lea County Records. 
Such a position is contrary to the holding of numerous courts. For instance, the Tenth Circuit held that the 
rule of perpetuities does not apply to the power to pool because such power does not accomplish a cross-
transfer of property. See Phillips Petroleum Co. v. Peterson, 218 F.2d 926, 931 (10th Cir. 1954). In 
Kansas, the court held that the power to pool does not violate the rule against perpetuities because all the 
estates in interests are vested upon execution of the lease and that the rights thereunder are capable of 
definite ascertainment. Kenoyer v. Magnolia Petroleum Co., 245 P.2d 176 (Kan. 1952). As noted by 
Kuntz, "a lessor does not acquire property interest in other land included in the unit created by an exercise 
of the pooling power. Instead of modifying the respective property rights of lessors in the unit, an exercise 
of the pooling power serves to modify only the rights that exist between each lessor and his lessee." 4 
Eugene Kuntz, Treatise on the Law of Oil and Gas § 48.3(3), at 216 (1972). Kuntz goes on to state that 
"instead of modifying property rights of lessors in the unit, the exercise of the pooling power modifies only 
the rights between each lessor and his lessee by modifying the covenants and special limitations contained 
in the lease." Id. 
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rights under the express lease terms. See supra Footnote 4. Further, any interested party could 

also determine what lands were included in the pooled unit by checking the records of the OCD. 

V. 

CONCLUSION 

In the matter before this Court, it is undisputed that TMBR/Sharp and the other working 

interest owners did "that thing" which perpetuated the Original Stokes Leases. More 

specifically, the Original Stokes Leases are in full force and effect because TMBR/Sharp drilled 

upon lands properly pooled with the acreage covered by the Original Stokes Leases before 

expiration of the primary term as provided for in Paragraph 5 of the Original Stokes Leases. 

Further, TMBR/Sharp satisfied the requirements of the Original Stokes Leases by filing a written 

unit designation in the county in which the acreage subject to the Original Stokes Leases is 

located prior to drilling the Well. The filing requirement of Paragraph 5 is also independently 

satisfied in that TMBR/Sharp filed a written unit designation in the County Clerk's Records of 

Lea County, New Mexico after the Well was completed. For these reasons, as a matter of law, 

the Original Stokes Leases have been properly pooled and production thereon perpetuates the 

Leases into the secondary term. 

VI. 

PRAYER FOR R E L I E F 

WHEREFORE, PREMISES CONSIDERED, Claimant TMBR/Sharp, Inc. respectfully 

requests the Court enter partial summary judgment awarding TMBR/Sharp the following relief: 
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a. A declaration that TMBR/Sharp's written unit designation filed in Lea 
County with the Oil Conservation Division of the State of New Mexico 
on November 17, 2000, satisfied the obligations of Paragraph 5 of the 
Original Stokes Leases to file written unit designation in the county in 
which the premises are located; 

b. A declaration that TMBR/Sharp's written unit designation filed in 
County Clerk's Records of Lea County satisfied the obligations of 
Paragraph 5 of the Original Stokes Leases to file unit designation in the 
county in which the premises are located; 

c. A declaration that the Original Stokes Leases were properly pooled prior 
to the expiration of the primary term with acreage on which the Well is 
located; 

d. A declaration that commencing drilling on acreage pooled with the 
Original Stokes Leases satisfied the requirements in the Original Stokes 
Leases to extend the Leases into the secondary term; 

e. An award of reasonable attorney's fees, pre-judgment interest, post-
judgment interest, and court costs; and 

f. An award of such other and further relief at law or in equity to which it 
may be justly entitled. 
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(915) 682-3672-Fax 

By: - " - - v S \ • - ^ - l 
SUSAJY R)< RICHARDSON 
RICHARD R. MONTGOMERY 
ROBERT T. SULLIVAN 

and 

PHIL BREWER 
P. O. Box 298 
Roswell, NM 88202-0298 
(505) 625-0298 

ATTORNEYS FOR PLAINTIFF 

CERTIFICATE OF SERVICE 

I hereby certify that on this the ^' day of November, 2001, a copy of the above and 
foregoing instrument has been forwarded by certified U.S. mail, return receipt requested to 
attorney for Defendants Mr. Emest L. Carroll, P.O. Drawer 1720, Artesia, New Mexico 88211-
1720. 

• • x ' - \ v \ . • .. a.—•.- ; -~v; _ 
Susan R.) Richardson 

Claimant's Motion for Partial Summary Judgment 
Regarding Filing of Unit Designation 
Mid: BSULLIVAN\004370\000021\306985.2 
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No. CV-2001-315C 

FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF LEA 
STATE OF NEW MEXICO 

TMBR/SHARP DRILLING, INC., et al, 

Plaintiff, 

vs. 

DAVTO H. ARRINGTON OIL & GAS, 
INC., JAMES D. HUFF, MADELINE 
STOKES, ERMA STOKES HAMILTON, 
JOHN DAVID STOKES, and TOM 
STOKES 

Defendant. 

RESPONSE OF DAVID H. ARRINGTON OIL & GAS, INC. 
AND JAMES D. HUFF 

TO CLAIMANT'S MOTION FOR PARTIAL SUMMARY 
JUDGMENT REGARDING FILING OF 

UNIT DESIGNATION 

COME NOW the Defendants, DAVID H. ARRINGTON OIL & GAS, INC., 

("Arrington") and JAMES D. HUFF ("Huff') by and through their attorneys of record, Losee, 

Carson, Haas & Carroll (Ernest L. Carroll), and submit this Response to Claimant's Motion for 

Partial Summary Judgment Regarding the Filing of Unit Designation and would state as follows: 

I. Introduction 

Claimants, TMBR/Sharp Drilling, Inc., et al. ("TMBR/Sharp" or "Claimants") have 

sought a declaration that drilling across the primary term of the original Stokes Leases as 

described in TMBR/Sharp's motion perpetuated the Stokes Leases1 beyond their primary term. 

1 For purposes of this response, the term "Stokes Leases" shall refer to the oil and gas lease between 
Madeline Stokes and Ameristate Oil & Gas, Inc., dated effective December 7, 1997, recorded in Book 827, page 
127 of the Lea County Records, Lea County, New Mexico, and the oil and gas lease between Erma Stokes 
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Claimants seek this declaration on the basis that it properly pooled the acreage covered by the 

Stokes Leases with the acreage upon which an oil and gas well had been spudded and drilled to 

completion prior to the expiration of the primary terms of the Stokes Leases. Arrington and Huff 

assert that the Stokes Leases were not legally or effectively pooled prior to the expiration of their 

primary terms by the actions of Claimants and therefore the Stokes Leases expired at the end of 

their primary terms. The issue of whether or not Claimants legally and effectively pooled the 

Stokes Leases prior to the expiration of their primary terms is the sole issue for this Court to 

decide. It should be noted that Arrington and Huff have filed their own motion for summary 

judgment on this same issue. Arrington and Huff make this response particularly directed at 

arguments raised in Claimants motion but point out that the Court should consider Arrington and 

Huffs motion for summary judgment as an additional response or rebuttal to the issues raised in 

4? Claimants' motion for summary judgment. 

A key issue to be considered by the Court deals with the allegation of Claimants that the 

filing of Oil Conservation Division Form C-102 ("Form C-102") with the Oil Conservation 

Division in Lea County is sufficient under the terms of the Stokes Leases to legally effectuate the 

pooling of such leases. Claimants allege that their filing of the Form C-102 was intended to be a 

unit dedication pursuant to the terms of the Stokes Leases. However, the undisputed facts of this 

case actually show that such is an after thought raised by Claimants after the fact to bootstrap an 

argument that the Stokes Leases had not expired by their own terms. 

Hamilton and Ameristate Oil & Gas, Inc., dated effective December 7, 1997, recorded in Book 827, page 124, Lea 
County Records, Lea County, New Mexico. For purposes of Arrington and HufFs motion for summary judgment 
the Stokes Leases were defined as the "Madeline Stokes/Ameristate Lease" and the "Erma Stokes 
Hamilton/Ameristate Lease." 
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EE. Statement of Undisputed Facts 

Arrington and Huff adopt in their entirety the statement of undisputed facts contained in 

Defendants David H. Arrington Oil & Gas, Inc. and James D. Huffs Statement Of Undisputed 

Facts, Memorandum Of Law and Argument In Support Of Its Motion For Summary Judgment 

filed on November 21, 2001. Arrington and Huff will respond at this point specifically to the 

statement of facts contained in Claimants' Statement of Facts. Arrington and Huff will use the 

same numbering of facts for this response that is contained in Claimants' Statement of Facts. 

1. Arrington and Huff admit the truth of fact number 1. 

2. Arrington and Huff admit the truth of fact number 2. 

3. Arrington and Huff admit the truth of fact number 3. 

4. Arrington and Huff admit the truth of fact number 4. 

5. Arrington and Huff admit that TMBR/Sharp filed a Form C-102 Well Location 

and Acreage Dedication Plat on November 17, 2000, and that such dedication plat outlined a 320 

acre area being the W/2, Section 24, Township 16 South, Range 35 East, N.M.P.M.. However 

the issue as to whether such filing constitutes a legally effective pooling is a legal conclusion 

which this Court is being asked to decide. Arrington and Huff disagree with TMBR/Sharp's use 

of the term "pooled" in paragraph number 5. Arrington and Huff dispute that the acreage 

dedication plat or Form C-102 described a "pooled" unit dedicated to the Blue Fin "24" No. 1 

Well. See Exhibits A, B, E and F to Claimant's Memorandum. 

6. Arrington and Huff admit that 320 acres described in the Form C-102 includes 40 

acres of the Stokes Leases, being the NW/4 SW/4, Section 24. However, Arrington and Huff 

disagree with TMBR/Sharp's use of the term "pooled" in paragraph number 6. The issue as to 

3 



whether such filing constitutes a legally effective pooling is a legal conclusion which this Court is 

being asked to decide. Arrington and Huff disagree that there were ever 320 acres "pooled" as 

stated in paragraph number 6. See Exhibits A and B to Claimant's Memorandum. 

7 Arrington and Huff admit the truth of fact number 7. 

8. Arrington and Huff admit the truth of fact number 8. 

9. Arrington and Huff admit the truth of fact number 9. 

10. Arrington and Huff admit the truth of fact number 10. 

11. Arrington and Huff are unable to admit fact number 11 as Exhibit D, which is the 

Affidavit of Jeffrey D. Phillipps, does not state that the well cost $1,000,000.00 to drill and 

complete but in fact states a "Well cost" in excess of $100,000.00 to drill. Arrington and Huff 

would further state that fact number 11 is not a material fact with respect to the issues raised by 

either TMBR/Sharp's motion for summary judgment or the motion for summary judgment filed by 

Arrington and Huff. 

12. Arrington and Huff do not deny the fact that there has been no cessation of 

operations for 180 consecutive days since drilling of the Blue Fin "24" No 1 Well began on 

March 29, 2001. However Arrington and Huff disagree as to the legal conclusion which is being 

inferred in paragraph number 12. Arrington and Huff believe that the reference to "lease" in 

paragraph number 12 refers to the Stokes Leases which are Exhibits A and B to Claimants' 

memorandum. Arrington and Huff assert that no acreage covered by either of the Stokes Leases 

shown in Exhibits A or B was ever legally or effectively pooled prior to the expiration of their 

primary terms and therefore no operations have been conducted on either of the leases. 

13. It is admitted that on July 20, 2001, a "Designation of Pooled Unit" was filed in 
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the County Clerk's Records of Lea County, New Mexico,- by TMBR/Sharp and that such 

"Designation of Pooled Unit" included the Stokes Leases by reference. The legal effect of such 

filing is the issue which is before the Court. Arrington and Huff disagree with the use of the term 

"unit" as they believe it is meant in the context of paragraph number 13. Arrington and Huff 

believe that the use of the term "unit" in paragraph number 13 is an attempt to draw a legal 

conclusion that a pooled unit was legally and effectively created; a legal conclusion with which 

Arrington and Huff disagree. Arrington and Huff contend that there was no legally effective 

pooled unit created which included the Stokes Leases prior to the expiration of the primary term 

of those leases. 

14. Arrington and Huff admit the truth of paragraph number 14. 

15. Arrington and Huff admit that the language shown in paragraph number 15 is a 

portion of the language contained in paragraph 6 of the Stokes Leases as shown in Exhibits A 

and B to the Memorandum filed by Claimants. 

16. Arrington and Huff admit that the language shown in paragraph number 16 is a 

portion of the language contained in paragraph 12 of the Stokes Leases as shown in Exhibits A 

and B to the Claimants' Memorandum. 

17. Arrington and Huff admit that a portion of the lands covered by the Stokes Leases 

is shown on the Form C-102 acreage dedication plat which was filed by TMBR/Sharp. The legal 

effect of such filing is the issue which is before the Court. Arrington and Huff disagree with the 

use of the term "unit" as they believe it is meant in the context of paragraph number 17. 

Arrington and Huff believe that the use of the term "unit" in paragraph number 17 is an attempt to 

draw a legal conclusion that a pooled unit was legally and effectively created; a legal conclusion 
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with which Arrington and Huff disagree. Arrington and Huff contend that there was no legally 

effective pooled unit created which includes the Stokes Leases prior to the expiration of the 

primary term of such leases. Form C-102 does establish a proration unit for production to be 

assigned to the Blue Fin "24" No. 1 Well. It is not a designation of pooled unit as Claimants 

would like the Court to conclude. See Exhibit F not Exhibit E as stated in Fact 17 of 

Claimants' Memorandum. 

18. Arrington and Huff agree that the Blue Fin "24" #1 Well was being drilled during 

the primary term of the Stokes Leases. The issue as to whether the Blue Fin "24" #1 Well was 

drilled on a legally effective pooled unit which includes the Stokes Leases and whether such 

activity was sufficient to extend the Stokes Leases beyond their primary term and whether the 

Stokes Leases are now held by production from the Blue Fin "24" #1 Well are conclusions of law 

j * which the Court has been asked to decide. Arrington and Huff contend that there was no legally 

effective pooled unit created which includes the Stokes Leases prior to the expiration of the 

primary term of such leases. Therefore the Stokes Leases are not held by production from the 

Blue Fin "24" #1 Well. 

Arrington and Huff assert that Claimants have overlooked a critically determinative fact 

which exists in the laws of the State of New Mexico which, once considered, destroys Claimants 

conclusions. Section 14-9-1 NMSA, 1978, states: 

Instruments affecting real estate: recording. All deeds, mortgages, 
leases of an initial term plus option terms in excess of five years, or 
memoranda of the material terms of such leases, assignments, or 
amendments to such leases, leasehold mortgages, United States 
patents and other writings affecting the title to real estate shall be 
recorded in the office of the county clerk of the county or counties 
in which real estate affected thereby is situated. Leases of any term 
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or memoranda of the material terms thereof, assignments or 
amendments thereto may be recorded in the manner provided in this 
section. As used in this section, "memoranda of the material terms 
of a lease" means a memorandum containing the names and mailing 
addresses of all lessors, lessees or assignees; if known, a description 
of the real property subject to the lease; and the terms of the lease, 
including the initial term and the term or terms of all renewal 
options, if any. (Emphasis Added.) 

D3. STANDARD OF REVIEW 

Claimants cite no cases with respect to the proper Standard of Review. A more correct 

statement of the Standard of Review in a summary judgment situation in New Mexico is 

contained in the Argument of Authorities of Arrington and Huff s Memorandum in support of 

their Motion for Summary Judgment. Arrington and Huff would further cite to the Court the case 

of CIUP v. Chevron U.S.A.. Inc. 122 N.M. 537, 928 P.2d 263 (1996). In the 

CHIP case it is noted that summary judgment is proper when there is no genuine issue of material 

fact and the moving party is entitled to judgment as a matter of law. The Supreme Court in that 

case further stated that a party cannot rely on allegations contained in its complaint or upon 

argument or contention of counsel to support its arguments, but rather must rely upon admissible 

evidence. In the present case there are no undisputed facts which support Claimants position. 

The undisputed facts, however, coupled with the language of Paragraph 5 of the Stokes Leases 

show that Claimants are not entitled to summary judgment as a matter of law as the Stokes leases 

expired by their own terms due to the failure of Claimants to properly pool the Stokes leases with 

leases upon which drilling operations were being conducted. 

IV. ARGUMENTS AND AUTHORITIES 

Arrington and Huff agree with Claimants that the key issue for Summary Judgment is 
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whether Claimants did "that thing" which perpetuated the original Stokes leases. In Claimant's 

brief after acknowledging this as the issue, it is argued in footnote number 2 that "that thing" that 

the Claimants were required to do was solely governed by the terms of those leases. That is an 

incorrect statement, of the law in New Mexico. In New Mexico all contracts are considered to 

incorporate relevant law. In State ex rel. Udall v. Colonial Penn Ins. Co.. 112 N.M. 123,812 

P.2d 777 (1991), the Supreme Court stated, "A contract incorporates the relevant law, whether or 

not it is referred to in the agreement": In Durham v. Southwest Developers Joint Venture. 128 

N.M. 648, 996 P.2d 911, (Ct. App. 1999), it is stated, "The provisions of applicable statutes are 

part of every contractual commitment. See Wright v. Union Cent. Life Ins. Co.. 304 U.S. 502, 

516, 82 L.Ed. 1490, 58 S. Ct. 1025 (1938). Thus contractual agreements are deemed to have 

incorporated relevant state law. See State ex rel. Udall v. Colonial Penn Ins. Co.. 112 N.M. 123, 

130, 812 P.2d 777, 784 (1991)". 

The relevant state law which Claimants conveniently overlooked is Section 14-9-1 NMSA 

1978 which states "other writings affecting the title to real estate shall be recorded in the office of 

the county clerk of the county or counties in which the real estate affected thereby is situated". 

[Emphasis added]. 

There can be no doubt that for pooling to be accomplished according to the 

specific terms of each of the Stokes Leases, the written unit designation had to be filed in Lea 

County, New Mexico. The critical question then becomes, does the lease language mean in the 

county clerk's records or somewhere else as advanced by Claimants such as the Lea County 

office of the Oil Conservation Division. It is likewise undeniable that the sole purpose behind the 

filing of a unit designation is to affect the title to the minerals covered by the leases by keeping the 
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Teases from terminating according to their own terms. Section 14-9-1 NMSA 1978 categorically 

speaks to that situation by requiring that writings "affecting the title to real estate shall be 

recorded in the office of the county clerk of the county or counties in which the real estate 

affected thereby is situated" [Emphasis added.] This has always been the law in New Mexico, as 

the History of that section dates back to the Laws of 1886-1887 Ch. 10, § 1. 

A case squarely on point is that of Sauder v. Frve. 613 S.W.2d 63 (Ct. App. Ft. Worth 

1981). In that case the oil and gas lease expired on May 24, 1979. A Designation of Pooled Unit 

was executed by the lessee on May 23,1979. A well was commenced drilling on the pooled unit 

in question commencing April 15, 1979 and was completed capable of producing gas in 

commercial quantities on May 26, 1979. On May 31, 1979 the Designation of Pooled Unit was 

recorded by the county clerk in the county of the wells location. The question in Sauder then 

became was the Designation of Pooled Unit executed by the lessee effective as to the lease as of 

the date it was executed and acknowledged or was it effective only when it was filed for record in 

the required county. The Court held that the lease evidenced the intent of the parties that for 

unitization to be effective, one of its required conditions was a recordation of the designation of 

pooling. Only at that point would the unitization validly come into being under the terms of the 

lease. The Fort Worth, Texas Court of Appeals held that the lease terminated by its own terms. 

The holding in Sauder v. Frye was followed in Pampell Interests. Inc. v. Wolle. 797 S.W.2d 392 

(Ct. App. Austin 1990). 

The New Mexico Supreme Court has had to deal with these issues though under a slightly 

different factual situation. However, the New Mexico Supreme Court ruled using the very 

principles espoused hereinabove. In Owens v. The Superior Oil Company. 105 NM 155, 730 P2d 
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458 (1986) the Court focused on the following facts. Prior, to the expiration of the primary term, 

a well was begun upon the actual lands covered by the lease in question, but it resulted in a dry 

hole which was completed after the end of the primary term. Since the primary term had expired 

the continuous operation clause of the lease provided for termination 60 days after the cessation 

of operations, unless the lessee commenced additional drilling or reworking operations within that 

time period. Superior Oil Company began drilling operations on another well within that 60 day 

period but such well was not located on the actual leased lands. Superior filed its Designation of 

Pooled Unit prior to the expiration of the 60 day continuous operations clause. A producing well 

was obtained by those efforts. The Supreme Court, in its opinion, stated the following: 

Superior urges us to adopt the Federal District Courts 
interpretation of the similar provision in Harper. The Harper Court, 
noting that the primary purpose of a continuous operations clause 
"is to give a lessee who has incurred the expense of drilling a well 
an opportunity to save his lease in the event the well is a dry hole," 
held that the clause kept the entire lease including the pooling 
clause, in full force and effect for a 60 day period after the cessation 
of operations. Harper v. Hudson Gas and Oil Company, 189 
F.Supp. 787 (quoting Stanolind Oil and Gas Co. v. Newman 
Brothers Drilling Co.. 157 Tex 489, 497, 305 S.W.2d 169, 174 
(1957)). We are persuaded by this reasoning, and hold that a 
continuous operations clause in an oil and gas lease keeps the entire 
lease in full force and effect within a period of 60 days after the 
cessation of drilling or production, drilling or reworking occurs on 
the leased land or any land with which it is pooled when pooling is 
permitted by the lease. [Emphasis added.] 

The factual situation in Owens is exactly the opposite of the facts here,2 that is the pooling 

designation was filed prior to the expiration of the primary term of the lease in that case and in 

2 Claimants try to argue the similarity of the facts in Owens to the facts in this case. 
However that is not the case. In Owens it was undisputed that Superior had filed a proper 
pooling designation. The controversy was over whether or not the 60 day continuous drilling 
clause was operative to keep the lease alive. Claimant's position is not supported by Owens. 
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this case it was not. This case does establish the fact that it is the law in New Mexico that a 

pooling designation must be filed according to the terms of the lease prior to the expiration of the 

lease. 

Claimants also cite 4 Eugene Kuntz. Treatise on the Law of Oil and Gas § 48.3 as 

authority for their position. However, if one looks at the proper part of § 48.3 being found at 

page 202, it states, 

"In order to be effective, the pooling power must be exercised 
while the lease is in effect in accordance with all of its terms. If the 
lease is terminated by application of other provisions of the lease, 
the authority granted by the pooling clause likewise terminates, 
unless an intention can be found that the lease is to remain alive for 
the purpose of permitting an exercise of the pooling power. 
Further, the lease may remain alive for a limited purpose other than 
pooling in which case an exercise of the pooling power will be 
ineffective if the lease otherwise terminated. Thus, if the lessee was 
in the process of drilling at the end of the primary term and the 
drilling operation results in a dry hole, the lease is extended solely 
for the purpose of permitting the lessee to comply with the dry hole 
clause, and an exercise of the pooling power to pool the lease with 
productive land will be ineffective if the lease is not otherwise 
sustained." 

With the respect to the undisputed facts of this case, the pooling designation had 

to be exercised prior to June 7, 2001, or the primary terms of both of the Stokes Leases would 

expire and no activities, whether began prior to that time or continued thereafter, could sustain or 

revive the leases as maintained by Claimants. 

Claimants argument is also suspicious. Arrington and Huff would ask the Court to pay 

particular attention to the fact that Claimants start out with a conclusion that "the original Stokes 

Leases are properly pooled": The Claimants then begin to use various terms interchangeably. 
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The terms used interchangeably are "pooling designation", "unit designation", "proration unit" 

and "acreage dedication plat." It is undisputed that the Stokes Leases required a pooling 

designation to be filed in the county where the premises are located. In the opening paragraph of 

Claimants argument they state that the "written unit designation" filed in Lea County with the 

District 1 Office of the OCD on November 17, 2000, brought together small tracts sufficient for 

the granting of a well permit. There was no written unit designation filed with the OCD. The 

only document filed with the OCD was an "acreage dedication plat." See Exhibit F to 

Claimants' Memorandum. It is also interesting to note that the space where they could have 

shown how the acreage was consolidated (i.e. by pooling or unitization) was left blank. 

Claimants continue their shell game when they then change their argument from using unit 

designation to using the term a plat designation, again neither plat designation or unit designation 

complies with the terminology of the leases which require a pooling designation. Claimants argue 

at page 10 of their brief that, "TMBR/Sharp exercised its pooling power by filing a plat 

designation outlining the pooled acreage with the OCD District I Office in Lea County, New 

Mexico. . . ." The leases do not authorize a plat to be filed in the OCD showing the acreage, the 

lease requires a written pooling designation. The plain and simple meaning of those terms 

indicate that the parties desired that a writing setting forth the fact that this acreage was being 

pooled with additional acreage be filed. Section 14-9-1. NMSA, 1978, requires that filing to be 

made in the County Clerks records of Lea County, New Mexico. The C-102 Form fails 

completely in those respects. 

Claimants then argue that after the completion of the Blue Fin "24" No. 1 Well a 

reconfirming unit designation was filed in the County Clerk's Records of Lea County, New 
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Mexico. This argument alone underscores the weakness that is recognized by Claimants in their 

argument. A reconfirming writing was never required by the Stokes Leases. It has no legal effect 

whatsoever. Again Claimants are trying to shotgun sympathy for their position. The fact that 

Claimants felt a reconfirming designation was required illustrates the fact that they were aware of 

the problem with the Stokes Lease acreage and the fact that it was not pooled. As was pointed 

out in Arrington and Huff s Memorandum of Law accompanying its Motion for Summary 

Judgment, through discovery it was learned that a drilling title opinion was not secured by 

TMBR/Sharp prior to the spudding of the Blue Fin "24" No. 1 Well and that the attorney who 

authored the title opinion made note of the problem concerning the necessity of filing a pooling 

designation with respect to not only the Stokes Leases but one additional lease. 

The arguments of Claimants give rise to a second and subsidiary issue that should be 

considered by the Court which deals squarely with the claim by Claimants that the filing of Form 

C-102 with the OCD in Lea County was intended to be a unit dedication pursuant to the terms of 

the Stokes Leases. The undisputed facts of this case actually show that such argument is an after 

thought raised by Claimants to bootstrap some kind of a case albeit weak, that the Stokes Leases 

had not expired by their own terms. 

Claimants cite the case of Uhden v. New Mexico Oil Cons. Com'n.. 112 N.M. 528, 817 

P.2d 721 (1991) for the proposition that "a written dedication of acreage filed with the OCD was 

an unequivocal act of pooling or combining leases with other lands to form a unit which satisfied 

the OCD rules and regulations and the Original Stokes Leases' requirement to pool into a unit 

that was within the standard unit size authorized by the OCD." The Uhden case does not stand 

for that proposition nor does it give any guidance to the type of writing that is required to validly 
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pool the acreage covered by the Stokes Leases with other acreage. That case is the landmark 

case dealing with the proposition of whether or not an owner in fee of an oil and gas estate was 

entitled to actual notice of a state proceeding on a lessee's application for an increase in well 

spacing. That case can be reviewed in its entirety and no guidance can be found from such a 

review with respect to the issues as presented by this case. It should be further pointed out that 

the New Mexico Supreme Court did not adopt a definition of pooling and what it takes, all it did 

as an ancillary part of its discussion give a description of what pooling was with respect to the 

facts of the Uhden case which are no way similar to the facts of this case. Again the attempt to 

cite this case and to bootstrap an argument where none exist is evident from this almost seemingly 

careless use of citations. 

The last important issue that was raised by Claimants that must be addressed is a quotation 

by Claimants from the language from Paragraph 5 of the Stokes Leases which states, "and such 

units may be designated from time to time and either before or after the completion of the wells." 

It is not denied that that language exists in the both of the Stokes Leases. However, as was held 

in the Owens case a written pooling designation must be filed prior to the expiration of the lease 

or any clause therein which extends for some time the primary term of the lease. Here the written 

unit designation filed on July 20, 2001, came after the lease had expired and therefore was of no 

effect. The Blue Fin "24" No. 1 Well was spudded and/or completed prior to June 7, 2001, and 

had a proper pooling designation been filed in the County Clerk's Records of Lea County prior to 

the date of June 7,2001, there could be no contention made that the leases had expired, however 

that is not the state of the record. No pooling designation was filed prior to the expiration of both 

of the Stokes Leases on June 7, 2001, therefore even though a well had been spudded upon 

14 



acreage that could have been pooled with the Stokes acreage such is of no effect, and the Stokes 

Leases have expired and therefore Claimants arguments must fail. 

Under the undisputed facts before this Court, Claimants did not do "that thing" which 

would have caused the Stokes Leases to be perpetuated beyond the expiration of their primary 

term of June 7, 2001. Therefore those leases have expired, the top leases taken by Huff are 

therefore valid and have come to life by virtue of the expiration of the precedent leases held by 

Claimants. For these reasons, as a matter of law, the Stokes Leases were not properly pooled and 

therefore no production was obtained within their primary term and Claimants' Motion for 

Summary Judgment should be denied in all respects. 

V. CONCLUSION 

LOSEE, CARSON, HAAS & CARROLL, P.A. 

Ernest L. Carroll 
P.O. Box 1720 
Artesia, NM 88211-1720 
(505)746-3505 

Attorneys for Defendants, David H. Arrington Oil 
Gas, Inc. and James D. Huff 
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FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF LEA 
STATE OF NEW MEXICO 
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and the Defendant Arrington Oil and Gas Inc.'s and Defendant Huffs Motion for Summary 
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Plaintiffs Motion is well taken and should be and IS GRANTED and the Defendant's Motion is not 

well taken and should be and IS DENIED. 
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AGAINST DAVID H. ARRINGTON OIL & GAS REGARDING TORTIOUS 

INTERFERENCE AND BRIEF IN SUPPORT THEREOF 

TMBR/SHARP DRILLING, INC. ("TMBR/Sharp"), AMERISTATE OIL & GAS, INC. 

("Ameristate"), THOMAS BEALL, MARK NEARBURG, LOUIS MAZZALLO, F. HOWARD 

WALSH, JR., JADE RESOURCES, INC., CHI ENERGY, INC. and THOMAS C. BROWN 

(collectively "Plaintiffs" or TMBR/Sharp, et al.) Claimants for cause of action against DAVID 
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H. ARRINGTON OIL & GAS, INC. ("Arrington"), move for Summary Judgment against 

Arrington for tortious interference pursuant to New Mexico Rule of Civil Procedure 1-056. 

I. 

SUMMARY OF MOTION 

TMBR/Sharp and the other named Plaintiffs are the Lessees of two oil and gas leases 

located in Lea County, New Mexico. While those leases were in full force and effect, Arrington 

filed an application for and obtained a permit to drill two wells on acreage covered by these 

leases. The filing of these permits prevented TMBR/Sharp, the operator, from obtaining its own 

permits to drill wells. TMBR/Sharp and the other owners maintain, and the evidence contained 

herein will show this Court, that Arrington wrongfully obtained permits thereby tortiously 

interfering with Plaintiffs' rights and benefits under such leases. 

II. 

STATEMENT OF UNDISPUTED MATERIAL FACTS 

A. THE LEASES 

1. The first lease ("First Lease") is an oil and gas lease made effective December 7, 

1997 between Madeline Stokes and Ameristate Oil & Gas, Inc. ("Ameristate"), and is recorded 

in Book 827, page 127 of the Records of Lea County, New Mexico, as amended by instrument 

dated August 10, 2000. A certified copy of the First Lease is on file with this Court, a copy of 

which is attached hereto as Exhibit "A. " 

2. The second lease ("Second Lease") is a lease made effective December 7, 1997 

between Erma Stokes Hamilton and Ameristate, and is filed in Book 827, page 124 of the 

Records of Lea County, New Mexico as amended by instrument dated August 14, 2000. A 
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certified copy of the Second Lease is on file with this Court, a copy of which is attached hereto 

as Exhibit "B." 

3. The First and Second Leases (collectively referred to herein as the "Original 

Stokes Leases" or the "First Lease" and "Second Lease" or the "Leases") were amended on 

August 10, 2000 and August 14, 2000, respectively, by Lessors and Ameristate1 to create a 

primary term expiration date of June 6, 2001. Copies of the amendments are on file and 

attached hereto as Exhibit "D." 

4. This Court has ruled that the Original Stokes Leases were properly pooled by 

TMBR/Sharp and remain in full force and effect. See Claimant's Motion for Summary Judgment 

and the Court s Order granting same which are on file with this Court and incorporated herein 

by reference. 

B. THE TOP LEASES 

5. On or about March 27, 2001, James D. Huff ("Huff) acquired an oil and gas 

lease from Defendant Madeline Stokes covering the same lands and minerals covered by the 

Original Stokes Leases. This lease is herein referred to as the "Stokes Top Lease." A certified 

copy of the Stokes Top Lease is on file with this Court, a copy of which is attached hereto as 

Exhibit "E. " 

6. The Stokes Top Lease purports to be for a primary term of three (3) years from 

June 7, 2001, and as long thereafter as oil or gas is produced from said land or from land with 

which said land is pooled. See Exhibit "E. " 

1 TMBR/Sharp is a successor in interest to Ameristate by assignment of the First Lease and Second 
Lease effective in September of 1999. See Affidavit of Jeffrey D. Phillips, attached hereto as Exhibit "C. " 
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7. On the same date, Huff acquired an oil and gas lease from Defendant Erma 

Stokes Hamilton also covering the same lands described in the Original Stokes Leases. This 

lease is herein referred to as the "Hamilton Top Lease." A certified copy of the Hamilton Top 

Leases is on file with this Court, a copy of which is attached hereto as Exhibit "F. " 

8. The Hamilton Top Lease is for the same primary term as the Stokes Top Lease. 

See Exhibit "F. " The Stokes Top Lease and Hamilton Top Lease are collectively referred to 

herein as the "Huff Top Leases," and copies thereof are on file with this Court and incorporated 

herein by reference. 

9. The Huff Top Leases each provide in pertinent part: "This oil and gas lease is 

subordinate to that certain 'Prior Lease' [Original Stokes Leases] recorded in ... Lea County 

Records, as amended by instrument dated ... recorded ... Lea County Records, but only to the 

extent that said prior lease is currently a valid and subsisting oil and gas lease. See Exhibits "E" 

and "F" (Huff Top Leases). 

10. This Court has ruled that the Original Stokes Leases are in full force and effect as 

the result of TMBR/Sharp's pooling and drilling a well across the expiration of the primary term. 

See supra. 

C. ASSIGNMENT OF HUFF TOP LEASES 

11. On September 17, 2001, Huff assigned Arrington his entire interest in the Huff 

Top Leases. A certified copy of the Assignment from Huff to Arrintgon is attached hereto and 

referenced herein as Exhibit "G. " 
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D. THE PERMITS 

12. On July 19, 2001 Arrington filed an application for and obtained a permit to drill 

the Triple Hackle Dragon "25" No. 1 Well on the W/2 of Section 25, T-16-S, R-35-E, Lea 

County, New Mexico. See a certified copy of the OCD s Order of the Division dated December 

11, 2001 attached hereto as Exhibit "H". The OCD approved the application on July 19, 2001. 

Id. at p. 2. 

13. " On July 30, 2001, Arrington filed an application for and obtained a permit to drill 

the Blue Drake "23" No. 1 Well on the E/2 Section 23, T-16-S, R-35-E, Lea County, New 

Mexico. Id at p. 2. The OCD approved the application. Id at p. 2. 

14. On August 8, 2001, the OCD denied TMBR/Sharp's application for a permit to 

drill the Blue Fin "25" No. 1 Well on the E/2 of Section 25 stating that the permit granted to 

Arrington precluded the permit applied for by TMBR/Sharp. Id at p. 2. 

15. On August 8, 2001, TMBR/Sharp was denied a permit to drill the Leavelle "23" 

No. 1 Well on the E/2 of Section 23 because the permit granted to Arrington precluded the 

granting of the permit sought by TMBR/Sharp. Id. at p. 3. 

16. The Original Stokes Leases are in full force and effect. However, each of these 

leases contains a "continuous development clause." Specifically, in Paragraph 12 of Exhibit "A" 

of each such lease provides in pertinent part: "Should Lessee fail to timely commence a well in 

accordance with aforesaid 180 days continuous drilling or development prior to the point in time 

the leased premises have fully developed then this lease shall terminate as to all lands not 

included in or otherwise allocated to a well unit." See Exhibits "A " and "B. " 
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17. TMBR/Sharp attempted to drill-two additional wells in accordance with the 

provisions of Paragraph 12 of the Original Stokes Lease, but was denied drilling permits by the 

OCD on its leasehold property because Arrington wrongfully obtained drilling permits covering 

the same acreage based on the Huff Top Leases. See Exhibit "H. " Since the Huff Top Leases 

have not become effective, the drilling permits obtained from the OCD by Arrington were based 

on untrue representations of leasehold ownership. See supra. 

18. The drilling applications filed by Arrington have prevented Plaintiffs from 

exercising their rights and fulfilling their obligations under the Original Stokes Leases. Further, 

the drilling permits obtained wrongfully with the OCD are preventing TMBR/Sharp from 

drilling additional wells for which it had requested permits, but were denied. 

19. TMBR/Sharp filed an application for an order staying drilling operations by 

Arrington on the acreage subject to the Original Stokes Leases challenging the permits granted 

to Arrington. See a true and correct copy of the Application of TMBR/Sharp Drilling, Inc. for an 

Order Staying David H. Arrington from Commencing Operations attached hereto as Exhibit "I". 

20. On September 20, 2001, the OCD heard arguments regarding TMBR/Sharp's 

challenge. See Exhibit "H" at p. I. 

21. The OCD held that Arrington had a colorable right of title and, therefore, its 

permits remained valid and refused to issue permits to TMBR/Sharp. See Exhibit "H" at pages 

4-6. The OCD did not make a determination as to the continued validity of the Original Stokes 

Leases. 

22. The order issued by the OCD stating that Arrington had colorable title was issued 

prior to the Court in this suit granting Plaintiffs Motion for Partial Summary Judgment which, 
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in effect, declared that-Arrington had no present possessory interest in the Hamilton/Stokes 

acreage. Id. 

23. It is important to note that Arrington obtained his permits to drill the Triple 

Hackel Dragon "25" No. 1 Well and the Blue Drake "23" No. 1 Well in July of 2001. See supra. 

This is important because he did not obtain any interest in the Huff Top Leases until they were 

assigned to him on September 17, 2001. See supra. 

E. DAMAGES 

24. Arrington obtained two permits to drill on the property subject to the Huff Top 

Leases without actual or colorable title to such leases. See supra. Arrington has failed or 

refused to release those permits and has thus continued to obstruct TMBR/Sharp's entitlement to 

the drilling permits it previously requested. 

25. As a result of Arrington acquiring the permits and refusing to release them, 

TMBR/Sharp has been denied permits thus preventing it from drilling on the acreage subject to 

the Original Stoke Leases. See Exhibit "H" at pages 4-6. 

26. To challenge the actions by Arrington, TMBR/Sharp filed a Complaint for 

Declaratory Judgment, Tortious Interference, Repudiation, Damages and Injunctive Relief. A 

true and correct copy of TMBR/Sharp's Complaint is on fde with this court. 

27. In support of its Complaint, TMBR/Sharp has engaged the counsel of Cotton, 

Bledsoe, Tighe & Dawson and Phil Brewer to represent their interest. 

28. TMBR/Sharp was also forced to file an application with the OCD to prevent 

Arrington from drilling on the acreage subject to the Original Stokes Leases which cause was 

denied because the OCD believed Arrington had "colorable title". However, since the ruling by 
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the OCD, this Court has entered an order effectively removing any color of title in Arrington on 

the subject properties covered by the Original Stokes Leases. See supra. 

29. Arrington did not actually have any title at all when he obtained the permits in 

that he did not receive an assignment from Huff until almost two months after the permits were 

granted. 

30. As a result of the litigation caused by Huff and Arrington, TMBR/Sharp, et al has 

incurred in excess of $90,000.00 in attorney's fees. See Affidavit of Jeffrey D. Phillips attached 

hereto and referenced herein as Exhibit "C". 

31. TMBR/Sharp has also been unable to drill at least two wells on acreage subject to 

the Original Stokes Leases thereby causing damages including loss of production, the time value 

of money, and decreased prices on the oil and gas that would have been produced. See Exhibit 

"C. " 

I I I . 

STANDARD OF REVIEW 

A summary judgment provides a method whereby it is possible to determine whether a 

genuine claim for relief for defense exists and whether there is a genuine issue of fact to warrant 

the submission of the case to the jury. Meeker v. Walker, 80 N.M. 280, 454 P.2d 762 (1969). 

Trial courts are to bring litigation to an end at an early stage when it clearly appears that one of 

the parties is entitled to a judgment as a matter of law in the case as made out by the pleadings 

and the admissions of the parties. Buffington v. Continental Casualty Co., 69 N.M. 365, 367 

P.2d 539 (1961). Further, summary judgment is proper even though other disputed issues 

remain before the court. Tapia v. Springer Transf. Co., 106 N.M. 461, 744 P.2d 1264 (Ct. App. 
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T987). In the present matter, the undisputed facts and the language of paragraph 5 of the 

Original Stokes Leases show that TMBR/Sharp is entitled to summary judgment as a matter of 

law on its claim of tortious interference. 

IV. 

ARGUMENTS AND AUTHORITIES 

The issue for partial summary judgment is whether Arrington tortiously interfered with 

the Original Stokes Leases. To establish tortious interference with a contract, Plaintiffs have to 

prove that Arrington had: (1) knowledge of a contract [e.g. the leases] between TMBR/Sharp, 

Madeline Stokes, and Erma Stokes Hamilton; (2) performance of some aspect of the contract 

was refused [e.g. a top lease was granted and Arrington obtained drilling permits that thwarted 

TMBR/Sharp's ability to obtain permits]; (3) Arrington played an active and substantial part in 

causing TMBR/Sharp to lose the benefits of its contract; and (4) damages flowed from the 

breach of the contract. Ettenson v. Burke, 130 N.M. 67, 17 P.3rd 440 (Ct. App. 2000) (citing 

Wolfv. Perry, 65 N.M. 47, 461-62, 339 P.2d 679, 681-82 (1959)). 

Clearly, Arrington had knowledge of the Original Stokes Leases between TMBR/Sharp 

and the lessors; the Huff Top Leases specifically reference the Original Stokes Leases. In 

addition, it is undisputed that TMBR/Sharp cannot perform the contracts in question because 

Arrington wrongfully obtained permits to drill on acreage covered by the Original Stokes Leases 

which blocked TMBR/Sharp's ability to obtain it own drilling permits. See supra. Arrington's 

failure and refusal to release the permits has resulted in Plaintiffs continued inability to obtain 

its own permits. The only remaining issue, therefore, is whether or not damages flowed from 

TMBR/Sharp's inability to drill wells on its leases. 
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Arrington's tortious conduct damaged Plaintiffs in two ways. First, Plaintiffs have been 

unable to produce the oil and gas from the Original Stokes Leases as they would have been i f 

TMBR/Sharp were able to obtain the permits. See Exhibit "C." Secondly, Plaintiffs have 

incurred attorney's fees as consequential damages in order to establish the validity of the 

Original Stokes Leases and their right to drill thereon. 

TMBR/Sharp has been unable to obtain permits to drill on the acreage covered by the 

Original Stokes Leases because Arrington obtained its permits wrongfully. See Exhibit "A " at 

pages 4-6. Such inability has caused TMBR/Sharp to incur significant damages. TMBR/Sharp 

would have completed both of the wells that it sought a permit for in 2001. See Exhibit "C. " 

Further, production would have been obtained from those wells. As a result of Arrington and 

Huffs tortious interference, Plaintiffs have suffered damages including the following: (1) loss 

of production; (2) time value of money; (3) decrease in prices that Plaintiffs would have received 

for any production if wells could have been drilled; (4) attorneys' fees; and (5) costs. See 

Exhibit "C." These damages are in excess of $500,000.00 at the time this Motion for Summary 

Judgment was filed. See Exhibit "C. " 

Incurring attorneys' fees as a result of the tortuous interference satisfies the damage 

element of a tortious interference with a contract claim. In Dinkle v. Dunton, the New Mexico 

Supreme Court stated: "it is generally held that where the wrongful act of defendant has 

involved the plaintiff in litigation with others or placed him in such relation with others that 

makes it necessary to incur expense to protect his interest, such costs and expenses, including 

attorney's fees, should be treated as legal consequences of the original wrongful act and may be 

recovered as damages." 68 N.M. 108. 114, 359 P.2d 345, 349 (1961) (citing 15 Am. Jur. 
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(Damages) § 144, p. 552. In LaMure v. Peters, 122 N.M. 367, 924 P.2d 1379, 1382.(Ct. App. 

1996), the court held that "consequential or incidental damages, such as attorney's fees are costs 

incurred as a result of the alleged malpractice satisfies the prerequisite injury to bring a 

malpractice claim." The attorneys' fees incurred by Plaintiffs are consequential damages 

sustained as a result of Arrington's tortious conduct and, therefore, are recoverable. Such 

damages for attorneys' fees total in excess of $90,000.00. See Exhibit "C. " 

V. 

CONCLUSION 

Arrington has tortiously interfered with the Original Stokes Leases and Plaintiffs' rights 

under them. More specifically, Arrington had knowledge of the Original Stokes Leases, 

TMBR/Sharp has been unable to obtain permits to drill on the acreage subject to the Original 

§ Stokes Leases, TMBR/Sharp's inability to drill was caused by Arrington wrongfully obtaining 

permits for the acreage covered by the Original Stokes Leases and Plaintiffs have suffered 

damages as a result of their inability to drill the wells. Therefore, as a matter of law, Plaintiff 

have satisfied all of the elements of tortious interference with a contract with respect to 

Arrington and are entitled to summary judgment as a matter of law. 

VI. 

PRAYER FOR R E L I E F 

WHEREFORE, PREMISES CONSIDERED, Plaintiff TMBR/Sharp, Inc. respectfully 

requests the Court enter a judgment awarding TMBR/Sharp the following relief: 

1. A judgment that Arrington has tortiously interfered with the Original 
Stokes Leases; and 
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2. Such other relief, at law or equity to which Plaintiffs are justly entitled. 

Respectfully submitted, 

COTTON, BLEDSOE, TIGHE & DAWSON, P.C. 
500 West Illinois, Suite 300 
P.O. Box 2776 
Midland, Texas 79702-2776 
(915) 684-5782 
(915) 682-3672-Fax 

By: ^ f l j i 
SUSAN FL RICHARDSON . 

RICHARD R. MONTGOMERY 
ROBERT T. SULLIVAN 

and 

PHIL BREWER 
P. O. Box 298 
Roswell, NM 88202-0298 
(505) 625-00298 
TOMMY D. PARKER 
P. O. Box 1094 
Hobbs, New Mexico 88241-1094 
(505) 393-6854 

ATTORNEYS FOR PLAINTIFFS 

CERTIFICATE OF SERVICE 

I hereby certify that on this the 28th day of January, 2002, 2001, a copy of the 
above and foregoing instrument has been hand delivered to attorney for Defendants Mr. 
Ernest L. Carroll, Lea County Courthouse, Lovington, New Mexico and Michael J. 
Canon, 303 West Wall, Suite 1100, Midland, Texas. 

Susan R. Richardson 
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FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF LEA 
STATE OF NEW MEXICO 

TMBR/SHARP DRILLING, INC., et al, 

Plaintiff, 

vs. ) No. CV-2001-315C 

DAVID H. ARRINGTON OIL & GAS, 
INC., JAMES D. HUFF, MADELINE 
STOKES, ERMA STOKES HAMILTON, 
JOHN DAVID STOKES, and TOM 
STOKES 

Defendant 

RESPONSE OF DAVID H. ARRINGTON OIL & GAS. INC. 
TO PLAINTIFF'S MOTION FOR PARTIAL SUMMARY 

JUDGMENT REGARDING TORTIOUS INTERFERENCE 

COMES NOW the Defendant, DAVID H. ARRINGTON OIL & GAS, INC., 

("Arrington") by and through its attorneys of record, Losee, Carson, Haas & Carroll 

(Ernest L. Carroll), and submits this Response to Plaintiffs Motion for Partial Summary 

Judgment Against David H. Arrington Oil & Gas Regarding Tortious Interference and 

states as follows: 

I. Introduction 

Based upon this Court's interlocutory order granting partial summary judgement 

against Arrington, Plaintiffs TMBR/Sharp Drilling, Inc., Ameristate Oil & Gas, Inc., 

Thomas Beall, Mark Nearburg, Louis Mazzallo, F. Howard Walsh, Jr., Jade Resources, 

Inc. CHI Energy, Inc. and Thomas C. Brown ("TMBR/Sharp") now seek a summary 

judgment against Arrington for tortious interference alleging that Arrington wrongfully 

1 



obtained permits to drill two wells and that as a result TMBR/Sharp was damaged. 

Arrington disputes that it wrongfully obtained the permits and further disputes that 

TMBR/Sharp was prevented from continuously drilling upon the leasehold acreage in 

question. Further Arrington asserts that TMBR/Sharp has alleged improper and highly 

speculative and unsubstantiated damages and that TMBR/Sharp has based its motion 

on immaterial and disputed facts. 

II. Statement of Material Facts 

Arrington hereby responds to the statement of facts contained in TMBR/Sharp's 

Statement of Undisputed Material Facts as follows: 

A. THE LEASES 

1. Arrington admits the truth of TMBR/Sharp's fact number 1 \ 

2. Arrington admits the truth of TMBR/Sharp's fact number 2. 

3. Arrington admits the truth of TMBR/Sharp's fact number 3. 

4. Arrington admits that the Court has ruled with respect to the Original 

Stokes Leases, however, Arrington asserts that the fact contained in 

paragraph number 4 is not a material fact with respect to TMBR/Sharp's 

motion for summary judgment. TMBR/Sharp's fact number 4 references 

the Court's December 27, 2001, ruling. The Court's December 27, 2001, 

Order Granting Partial Summary Judgment Regarding Filing of Unit 

Designations (the "Order") is an interlocutory order and as such is subject 

to be overturned, modified or changed at any time prior to the issuance of 

1 Arrington adopts the defined terms contained in the Motion. 
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a final order in this matter and is thereafter subject to appeal.2 Although 

the Order establishes the law of the case, that law did not exist prior to 

the issuance of the Order, therefore the Order is not material to the 

actions of Arrington prior to the issuance of the order. The only actions of 

Arrington upon which TMBR/Sharp may base its instant motion are 

actions which occurred prior to the issuance of the Order and knowledge 

that the Court would so rule. Interlocutory orders may be 

revisited at any time prior to final judgment. Sims v. Sims. 1996-NMSC-

078, 122 N.M. 681; Barker v. Barker. 94 N.M. 162,165-166, 608 P.2d 

138, 141-142(1980); Universal Constructors. Inc. v. Fielder. 118 N.M. 

657, 659, 884 P.2d 813, 815 (Ct. App. 1994). 

B. THE TOP LEASES 

5. Arrington admits the truth of TMBR/Sharp's fact number 5, and further 

states that the Stokes Top Lease was executed by Madeline Stokes on 

April 4, 2001. See Exhibits E to Plaintiffs Motion for Partial Summary 

Judgment Against David H. Arrington Oil & Gas Regarding Tortious 

Interference and Brief in Support Thereof (the "Motion"). 

6. Arrington denies the allegations in paragraph number 6 and asserts that 

such fact, even if it were true, is immaterial to the allegations of tortious 

Arrington has already placed the Court and the Plaintiffs on notice of its intention to appeal the 
Order. 
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interference in this matter. Paragraph number 15 of the Stokes Top 

Lease states: 

"Notwithstanding any other provisions of this oil and gas 
lease, the end of the primary term hereof shall be extended 
until the third (3 r t) anniversary date of this oil and gas lease 
next following the expiration of the continuous development 
provision contained in added Paragraph No. 12 on Exhibit 
"A" attached to the Prior Lease, provided that in no event 
shall the primary term hereof expire later than the 20* 
anniversary date of this oil and gas lease." See Exhibit " E " 
attached to the Motion. 

7. Arrington admits the truth of TMBR/Sharp's fact number 7, and further 

states that the Hamilton Top Lease was executed by Erma Hamilton on 

April 4, 2001. See Exhibits " F " to the Motion. 

8. Arrington asserts that the Hamilton Top Lease is for the same primary 

term as the Stokes Top Lease as was hereinabove recited in paragraph 

number 6 of this response. 

9. Arrington admits the truth of TMBR/Sharp's fact number 9 

10. Arrington asserts that the fact contained in paragraph number 10 is not a 

material fact. Fact number 10 is based upon an interlocutory order which 

is subject to be overturned, modified or changed at any time prior to the 

issuance of a final order in this matter and is thereafter subject to appeal. 

Although the Order establishes the law of the case, that law did not exist 

prior to the issuance of the Order, therefore the Order is not material to 

the actions of Arrington prior to the issuance of the order. The actions of 

Arrington upon which TMBR/Sharp must base the instant motion are 
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actions which occurred prior to the issuance of the Order and knowledge 

that the Court would so rule. 

ASSIGNMENT OF HUFF TOP LEASES 

11. Arrington admits the truth of TMBR/Sharp's fact number 11 and further 

states that the Assignment from Huff to Arrington recites that the 

assignment is "EFFECTIVE for all purposes as of March 27, 2001." 

THE PERMITS 

12. Arrington denies the allegations contained in paragraph number 12. 

Arrington asserts that on July 17, 2001, Arrington filed its application for 

permit to drill the Triple Hackle Dragon "25" No. 1 Well in the W/2 of 

Section 25, Township 16 South, Range 35 East, Lea County, New Mexico 

and that the OCD approved the application on July 19, 2001. See 

paragraph (5) of Exhibit "H" to the Motion. 

13. Arrington denies the allegations contained in paragraph number 13. 

Arrington asserts that on July 25, 2001, Arrington filed it application for 

permit to drill the Blue Drake "23" No. 1 Well in the E/2 of Section 23, 

Township 16 South, Range 35 East, Lea County, New Mexico and that 

the OCD approved the application on July 30, 2001. See paragraph (6) 

of Exhibit "H" to the Motion. 

14. Arrington denies the allegations contained in paragraph number 14. 

Arrington asserts that on August 8, 2001, the OCD denied TMBR/Sharp's 

application for a permit to drill the Blue Fin "25" No. 1 Well in the N/2 of 



Section 25, Township 16 South, Range 35 East, Lea County, New 

Mexico, rather than the E/2 as alleged. Arrington further admits that the 

OCD denied the application by reason of the previous issuance of the 

permit for Arrington's Triple Hackle Dragon "25" Well No. 1. See 

paragraph (8) of Exhibit "H" to the Motion. 

15. Arrington admits the truth of TMBR/Sharp's fact number 15. 

16. Arrington denies that the Original Stokes Leases are in full force and 

effect. The statement that the Original Stokes Leases are in full force and 

effect is based on an interlocutory order which is subject to be overturned, 

modified or changed at any time prior to the issuance of a final order in 

this matter and is thereafter subject to appeal. Although the Order 

establishes the law of the case, that law did not exist prior to the issuance 

of the Order, therefore the Order is not material to the actions of Arrington 

prior to the issuance of the order. The actions of Arrington, upon which 

TMBR/Sharp must base the instant motion, are actions which occurred 

prior to the issuance of the Order and knowledge that the Court would so 

rule. Further Arrington asserts that although the Original Stokes 

Leases contain a continuous development clause such a fact is 

immaterial to the issue of tortious interference as alleged in this case. 

On December 27, 2001, the Court issued an Order Granting Partial 

Summary Judgment Regarding Force Majeure (the "Force Majeure 

Order"). The Force Majeure Order effectively prevents the termination of 
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the Original Stokes Leases for any failure to timely commence a well 

pursuant to the continuous development clause. Further each of the 

Original Stokes Leases cover additional acreage upon which no 

conflicting APD existed and upon which TMBR/Sharp could have fulfilled 

its continuous drilling obligations. 

17. Arrington denies the truth of TMBR/Sharp's fact number 17. With respect 

to the facts alleged in paragraph 17, Arrington asserts that TMBR/Sharp 

is attempting to mislead the Court into the wrongful belief that lease 

ownership automatically grants the lessee the "right" to drill a well and 

that Arrington "wrongfully" obtained drilling permits based on untrue 

representations of leasehold ownership. Contrary to TMBR/Sharp's 

suggestion, the rights granted under the Original Stokes Leases do not 

necessarily entitle TMBR/Sharp to drill and operate wells upon the leased 

lands. The Original Stokes Leases did not cover one hundred percent of 

the mineral or operating rights in the proration units in which TMBR/Sharp 

proposed to drill the Blue Fin "25 No. 1 Well and the Leavelle "23" No. 1 

Well. Any one owning a mineral or operating right in the proration unit 

dedicated to the Blue Fin "25" No. 1 Well and the Leavelle "23" No. 1 

Well has an equal right to drill and operate a well. One of the tasks 

assigned to the OCD is to determine who among those owning a mineral 

or operating right will be the operator and will drill and operate the well. 
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Pursuant to certain farmout agreements with Ocean Energy, Arrington has 

an undivided 15% of the operating rights in the proration unit designated 

for the Triple Hackle Dragon "25" No. 1 Well. The leases, with respect to 

the farmout agreements with Ocean Energy, are not at issue in this 

lawsuit.3 Arrington's acquisition of these operating rights gave Arrington 

an independent right to seek a permit to drill a well and to be the operator 

of such well. At the time that Arrington sought and was granted the 

permits for the Triple Hackle Dragon "25" No. 1 Well and the Blue Drake 

"23" No. 1 Well, Arrington had a reasonable belief that it owned operating 

rights in the proration units to which the wells were dedicated. Arrington 

continues to believe that he owns operating rights in the proration units to 

which the wells were dedicated and that its actions in seeking the permits 

were not "wrongful" or "based on untrue representations of leasehold 

ownership. Arrington sought and was granted the permits at a time prior 

to the issuance of the Court's December 27, 2001, Order. The issuance 

of the Order is the only basis upon which TMBR/Sharp relies to assert 

that Arrington wrongfully obtained the drilling permit or that the issuance 

of the permits to Arrington were based upon untrue representations of 

leasehold interest. The issuance of the permits to Arrington was in July, 

3 Arrington also owns leases in the NE/4 of Section 25. Ownership of the leases in the NE/4 of 
Section 25 would allow Arrington to rightfully seek a permit to drill a well in either the E/2 or the N/2 of 
Section 25. The Blue Fin "25" No. 1 Well proposed by TMBR/Sharp was dedicated to the N/2 of Section 
25. With respect to the Blue Fin "25" No. 1 Well, Arrington had an equal independent right to drill a well 
with TMBR/Sharp. 
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2001, five months before the Order became the law of the case. The 

Order is an interlocutory order which is subject to be overturned, 

changed or modified prior to the issuance of a final order and is subject to 

appeal after the issuance of the final order. See Affidavit of Jeffrey G. 

Bane attached hereto as Exhibit "1". 

Arrington denies the allegations contained in paragraph number 18. 

Arrington's approved drilling applications have not prevented 

TMBR/Sharp from exercising its rights and fulfilling its obligations under 

the Original Stokes Leases and Arrington is not preventing TMBR/Sharp 

from drilling additional wells. The Original Stokes Leases covered the 

following: 

Township 16 South. Range 35 East. N.M.P.M. 

Section 13: SE/4 
Section 23: SE/4 
Section 24: NW/4 SW/4, NW/4 NE/4 
Section 25: NW/4 
Section 26: NE/4 

TMBR/Sharp drilled the Blue Fin "24" No. 1 Well in the W/2 of Section 24, 

Township 16 South, Range 35 East. Arrington has approved drilling 

permits for the Triple Hackle Dragon "25" Well No. 1 to be located in the 

W/2 of Section 25, Township 16 South, Range 35 East and the Blue 

Drake "23" Well No. 1 to be located in the E/2 of Section 23, Township 16 

South, Range 35 East. No other wells have been drilled on the leased 

premises and no other permits have been issued which cover the leased 



premises. Therefore, TMBR/Sharp has always had the opportunity to 

seek and obtain drilling permits covering the remaining lands covered by 

the leases, specifically the Section 13 and Section 26 acreage. 

Furthermore, with respect to the two permits which Arrington was granted, 

TMBR/Sharp has always been free to commence a forced pooling action 

before the OCD and have themselves declared the operator under the 

permits which Arrington has been granted.4 TMBR/Sharp is attempting 

to create the illusion that as the lessee of the Original Stokes Leases, 

TMBR/Sharp had an exclusive right to drill on the leasehold acreage or 

on lands pooled therewith. TMBR/Sharp is wrong. TMBR/Sharp's rights 

under the Original Stokes Lease are subject to the rights of all other 

undivided mineral owners, who have an equal right to drill a well and 

develop the minerals. Additionally, TMBR/Sharp's rights under the 

Original Stokes Leases are also subject to the authority granted to the 

OCD. Moreover, the Original Stokes Leases do not require that the 

lessee must be the entity to drill and operate a well upon the leased 

premises. The fact of the matter is that anyone, including Arrington, who 

4 The situation where two completing owners of operating rights want to drill and operate a well 
on the same lands is fairly common. In such situations one or both of the competing owners will petition 
the OCD for an order force pooling the other owners and the OCD is typically asked to make the 
determination as to which owner of operating rights should drill and operate the proposed well. NMSA 
1978, Section 70-2-1 through 70-2-38, (2001) grants the OCD the jurisdiction and authority over all 
matters relating to the conservation of oil and gas, the prevention of waste of oil and gas, the protection 
of correlative rights, and the disposition of wastes resulting from oil and gas operations. The OCD is 
the proper authority to make a determination with respect to the forced pooling of the minerals and to 
determine which completing entity should drill and operate the well. 
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drilled a well on the leased premises would have satisfied the ^ i&^J j * * * 

requirements of the Original Stokes Leases to obtain production. See 

Exhibits "A" and "B" attached to the Motion. See also Exhibit "1", ^ 

hereto. 

19. Arrington admits the truth of TMBR/Sharp's fact number 19. 

20. Arrington admits the truth of TMBR/Sharp's fact number 20. 

21. Arrington admits that the OCD found that Arrington had "demonstrated at 

least a colorable claim of title" and, therefore, Arrington's permits 

remained valid and that the OCD refused to issue conflicting permits to 

TMBR/Sharp. Arrington further admits that the OCD did not make a 

determination as to the continued validity of the Original Stokes Leases. 

See Exhibit "H" to the Motion. 

22. Arrington admits that the order issued by the OCD stating that Arrington 

"has demonstrated at least a colorable claim of title" was issued prior to 

the Court's issuance of its Order. Arrington further admits that the 

Court's Order, in effect, declared that the Original Stokes Leases were in 

full force and effect. However, Arrington denies that the Order makes a 

determination as to Arrington's present possessory interest in the Huff 

Top Leases. The Order does not diminish Arrington's rights under the 

Huff Top Leases. Further, Arrington asserts that the Order addressed 

only the continuing nature of the Original Stokes Leases and did not 
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address a possessory interest in acreage. See Exhibit "H" to the 

Motion. 

23. Arrington denies the facts asserted in paragraph 23. From the date of the 

Huff Top Leases, Arrington has had an equitable right in such leases. 

Huff, acting as agent for Arrington, negotiated and contracted for the Huff f(«-^r 

Top Leases and Arrington paid for the leases. See Affidavit of Jeffrey Sf^^^" 

G. Bane attached hereto as Exhibit "1". 

DAMAGES 

24. Arrington denies the facts asserted in paragraph 24. Arrington asserts 

that at the time it obtained the two permits to drill, Arrington had a 

reasonable belief that the Original Stokes Leases had expired and that 

Arrington could demonstrate a claim of colorable title to the Huff Top 

Leases, and which was so held by the OCD. Arrington further asserts 

that it has not failed or refused to release those permits and has not 

obstructed TMBR/Sharp's entitlement to the drilling permits it has 

requested. Arrington has offered to release the permit to drill the Blue 

Drake Well No. 1 located in the E/2 Section 23, Township 16 South, 

Range 35 East. Arrington has not offered to release the permit to drill 

the Triple Hackle Dragon "25" Well No. 1, because Arrington's ownership 

of operating rights, which are not at issue herein, give Arrington an equal 

right to drill and operate the well. Further TMBR/Sharp could have sought 
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operatorship of any well drilled through a forced pooling action, which 

TMBR/Sharp apparently declined to do. See Affidavit of Jeffrey G. 

Bane attached hereto as Exhibit "1". 

25. Arrington denies the facts alleged in paragraph number 25. Arrington 

asserts that TMBR/Sharp has not been prevented from drilling on the 

other acreage covered by the Original Stokes Leases. If TMBR/Sharp 

truly believed the Original Stokes Leases were in full force and effect, it 

could have met its obligations by drilling wells in Section 13 and Section 

26 or lands pooled therewith. Arrington has not prevented TMBR/Sharp 

from drilling wells in Section 13 and Section 26. Furthermore, as stated in 

paragraph 24 above, Arrington has agreed to release the permit for the 

Blue Drake "23" No. 1 Well. TMBR/Sharp has always been free to met its 

obligations under the Original Stokes Leases. See Affidavit of Jeffrey 

G. Bane attached hereto as Exhibit "1". 

26. Arrington admits the truth of paragraph number 26, but asserts that it is 

irrelevant and immaterial to the claim of tortious interference. 

27. Arrington admits the truth of paragraph 17, but asserts that it is irrelevant 

and immaterial to the claim of tortious interference. Moreover, Arrington 

asserts that attorneys fees incurred in a tortious interference action are 

not recoverable as special damages in the same tortious interference 

action. 
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Arrington denies the facts contained in paragraph 28. Arrington asserts 

that TMBR/Sharp was not "forced" to file an application with the OCD to 

prevent Arrington from drilling on the acreage subject to the Original 

Stokes Leases. Arrington affirmatively asserts that had TMBR/Sharp 

really been serious about drilling an additional well it would have filed a 

forced pooling application with the OCD and sought operatorship of the 

well. The effect on the Original Stokes Leases is the same regardless of 

who drills a well on the leased premises or lands pooled therewith. 

Additionally, TMBR/Sharp could have satisfied its obligations under the 

Original Stokes Leases by drilling wells in Section 13 and Section 26. 

Arrington further asserts that although the Order may presently reinstate 

the Original Stokes Leases, the Order is an interlocutory order which is 

subject to be overturned, changed or modified by a final order and is 

thereafter subject to appeal. See Affidavit of Jeffrey G. Bane attached 

hereto as Exhibit "1". 

Arrington denies the truth of the allegations contained in paragraph 29. 

Arrington asserts that from the date of the Huff Top Leases, Arrington had 

an equitable right in the Huff Top Leases. At the time Huff negotiated and 

contracted for the Huff Top Leases, Huff was acting as agent for Arrington 

and the Huff Top Leases were paid for by Arrington. See Affidavit of 

Jeff Bane attached hereto as Exhibit "1". 
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Arrington does not deny that TMBR/Sharp has incurred attorney's fees in 

the prosecution of this litigation, however Arrington denies that such 

attorney's fees incurred in a tortious interference action are recoverable 

as special damages in the same tortious interference action. In New 

Mexico, absent statutory authority or rule of court, attorneys fees are not 

recoverable as an item of damages. Aboud v. Adams, 84 N. M. 683, 507 

P.2d 430 (1973). Special damages must be pleaded as well as proved. 

Garver v. Public Service Company of New Mexico. 77 N. M. 262, 421 

P.2d 788(1966). 

Arrington denies that TMBR/Sharp has been damaged as the result of 

Arrington having obtained the two permits to drill. TMBR/Sharp could 

have drilled other wells which would have included lands covered by the 

Original Stokes Leases and TMBR/Sharp could have petitioned the OCD 

for a forced pooling order granting TMBR/Sharp the right to drill and 

operate the wells under permit to Arrington. TMBR/Sharp did nothing to 

mitigate any potential damages it might have suffered. Moreover, 

Arrington denies that TMBR/Sharp incurred damages of $500,000 as the 

result of lost production, the time value of money, and decreased prices 

on the oil and gas that could have been produced if Arrington had not 

obtained the two permits. TMBR/Sharp has not alleged a single fact to 

support a damage award of $500,000. The damages contemplated in 

TMBR/Sharp's damage calculation requires economic, engineering and 
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geological facts which have not been alleged and even if alleged would 

not be undisputed. TMBR/Sharp's calculation of damages is highly 

speculative, not supportable and must be proved at trial. 

III. ARGUMENTS AND AUTHORITIES 

Summary Judgment will be granted only when the moving party is entitled to a 

judgment as a matter of law upon clear and undisputed facts. The purpose of a hearing 

on the motion for such a judgment is not to resolve factual issues but to determine 

whether there is any genuine issue of material fact in dispute and if not, to render 

judgment in accordance with the law applied to the established facts or, if there be a 

genuine factual issue, to deny the motion for summary judgment. Great W 

Construction Company v. N C. Ribble Co.. 77 NM 725, 427 P2d 246 (1967). In the 

case of Tapia v. Springer Transfer Co.. 106 NM 461, 744 P2d 1264 (Ct. App. 1987), the 

Court of Appeals held concerning a motion for summary judgment, "Summary Judgment 

is proper when there is no genuine issue as to a material fact and the moving party is 

entitled to judgment as a matter of law. Matkins v. Zero Refrigerated Lines. Inc., 92 NM 

511, 602 P2d 195 (Ct. App. 1979)." The Motion as presented by TMBR/Sharp 

contains numerous disputed material facts which must be resolved and the motion 

should therefore be denied. 

The Restatement of Torts 2d. 5766A defines the act of "Intentional Interference 

with Another's Performance of His Own Contract," as follows: 

"One who intentionally and improperly interferes with the 
performance of a contract (except a contract to marry) 

16 



between another and a third person, by preventing the other 
from performing the contract or causing his performance to 
be more expensive or burdensome, is subject to liability to 
the other for the pecuniary loss resulting to him." [Emphasis 
added.] 

TMBR/Sharp has not met its burden of proof with respect to establishing that 

Arrington intentionally and improperly interfered with the performance of its contract. 

intentionally but also that Arrington's actions were improper. Arrington's actions were 

neither intentional nor improper. 

Intent is a question of fact and summary judgment must be denied if there are 

disputed issues of fact. In this case, TMBR/Sharp alleges that Arrington's actions in 

seeking the permits to drill wells were done with the intention to prevent TMBR/Sharp 

from fulfilling its contractual obligations under the Original Stokes Lease. Arrington 

denies that it acted with such intention and asserts that its actions with respect to 

seeking the permits to drill were done in performance of the terms of the Huff Top 

Leases and based upon Arrington's reasonable belief that the Original Stokes Leases 

had expired by their own terms. Given Arrington's reasonable belief that the Original 

Stokes Leases had expired by their own terms and that Arrington was operating under 

the terms of the Huff Top Leases, TMBR/Sharp has not meet its burden of proof with 

respect to establishing that Arrington's actions were taken with the intent to harm 

TMBR/Sharp. 

TMBR/Sharp has crafted its Motion fr^jynjejppjnt^of view that Arrington's belief 

To prevail TMBR/Sharp must prove not onJyttiaJ^Arrington's actions were done 

that the Original Stokes Leases had expired by their own terms was not reasonable 
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because the Order which the Court issued oo December 27, 2001, found that the 

Original Stokes Leases were still valid. TMBR/Sharp's reliance on the Order is 

misplaced. The Order became the law of the case upon its issuance on December 27, 

2001. Until the issuance of the Order Arrington was entitled to its reasonable belief 

that the Original Stokes Leases had expired by their own terms. The Court's December 7&~" 

27, 2001, Order is the only ruling in New Mexico as to the question at issue and the - r 

Q, 

only case on point found, with respect to the filing of a unit designation, is Sauder v. 

Frve. 613 S.W.2d 63 (Ct. App. Ft. Worth 1981). In the Sauder case, given similar facts, 

the Fort Worth, Texas Court of Appeals held that the lease terminated by its own terms. 

Therefore, Arrington was justified in its belief that the Original Stokes Leases had 

expired. Furthermore, it was not improper for Arrington to seek permits to drill wells on 

leasehold acreage which it either owned or reasonably believed it owned the requisite 

operating rights. TMBR/Sharp has not met its burden of proof with respect to 

establishing that Arrington's actions were improper. At the very least there is a 

question of fact as to that issue. 

TMBR/Sharp cites Ettenson v. Burke, 2001-NMCA-003. 130 N. M. 67, 17 P.3d 

440, as a statement of the elements necessary to establish tortious interference with a 

contract. Arrington agrees that the elements set forth in Ettenson are what 

TMBR/Sharp must prove. The Ettenson court said: 
"Establishing tortious interference with contract is not easy. 
Ettenson had to prove that (1) Burke had "knowledge of the 
contract" between Ettenson and the corporation, (2) 
performance of the contract was refused, (3) Burke "played 
an active and substantial part in causing [Ettenson] to lose 
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the benefits of his contract," (4) damages flowed from the 
breached contract, and (5) Burke induced the breach 
"without justification or privilege to do so." Wolf v. Perry, 65 
N.M. 457, 461-62, 339 P.2d 679, 681-82 (1959). Not every 
interference leading to a breach of contract amounts to an 
unlawful act or a civil action; tort liability attaches only when 
the interference is without "justification or privilege." 
Williams v. Ashcraft, 72 N.M. 120, 121, 381 P.2d 55, 56, 
(1963). In causing one to lose the benefits of a contract, the 
tort-feaor must act either with an improper motive orbv use, 
of improper means." [Emphasis added.] 

TMBR/Sharp has failed to establish the elements of tortious interference 

required under Ettenson. TMBR/Sharp alleges that the first element of tortious 

interference is met because Arrington had knowledge of the existence of the Original 

Stokes Leases. Such is true, Arrington knew of Original Stokes Leases and had a 

reasonable belief that they had expired by there own terms. 

TMBR/Sharp alleges that the second element of tortious interference is met 

because Hamilton and Stokes issued a top lease to Arrington and Arrington obtained 

drilling permits that thwarted TMBR/Sharp's ability to obtain permits. TMBR/Sharp's 

position is unsupportable. The fact that Stokes and Hamilton issued top leases to 

Arrington which were made specifically subject to the Original Stokes Leases does not 

improperly interfere with the Original Stokes Lease. Furthermore, the second element 

in Ettenson requires that performance of the contract be refused. TMBR/Sharp's 

allegation that Arrington "thwarted" its ability to obtain drilling permits does not rise to 

the level of refusing to perform under the contract. Arrington did nothing which caused 

Stokes and Hamilton to refuse performance of the contract. In fact it was TMBR/Sharp 

who refused to perform. TMBR/Sharp had the ability to seek drilling permits on 
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leasehold acreage other than that which Arrington had under permit and TMBR/Sharp 

failed to do so. Also, TMBR/Sharp had the ability to seek and be granted operatorship 

of the Arrington permits pursuant to a force pooling order from the OCD but 

TMBR/Sharp refused to even attempt to obtain such an order. 

TMBR/Sharp was not even "thwarted" from fulfilling its obligations under the 

Original Stokes Leases because Arrington obtained the two drilling permits. 

TMBR/Sharp could have fulfilled its obligations under the Original Stokes Leases by 

drilling wells on other of the leased premises or lands pooled therewith or TMBR/Sharp 

could have petitioned the OCD for a forced pooling order with respect to Arrington's 

permits to drill and been granted the right to operate those wells. TMBR/Sharp did 

neither. 

The Original Stokes Leases did not give TMBR/Sharp an exclusive right to drill 

and operate a well on acreage covered by the Original Stokes Leases. The right to drill 

and operate a well is owned equally by all of the mineral owners or lessees in the 

proration unit. Therefore, any of the mineral owners or lessees may apply to the OCD 

to drill and operate a well. The terms of the Original Stokes Leases would be 

perpetuated regardless of which mineral owner or lessee drilled and operated the well. 

If the Original Stokes Leases were valid and Arrington drilled the wells which were 

permitted, the actions of Arrington would have perpetuated the leases. Furthermore, 

had TMBR/Sharp drilled a well on Section 13 or 26, the Original Stokes Leases would 

have been perpetuated. 
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TMBR/Sharp can not establish the third element of tortious interference by 

stating that Arrington played and active and substantial part in causing TMBR/Sharp to 

lose the benefits of its contract. As more fully discussed in the preceding paragraph, 

TMBR/Sharp has failed to establish that it lost the benefits of its contract with respect to 

the Original Stokes Leases solely by actions of Arrington. If TMBR/Sharp lost anything 

it was because of its own failure to act. 

With respect to the forth element of tortious interference, TMBR/Sharp argues 

that damages flowed from the breach of contract as a result of Arrington's actions. As 

support for such damages TMBR/Sharp alleges that it suffered damages including; (1) 

loss of production; (2) time value of money; (3) decrease in prices that it would have 

received for any production if wells could have been drilled; (4) attorneys' fees; and (5) 

costs. If TMBR/Sharp lost money as a result of loss of production, Arrington is not 

responsible. TMBR/Sharp had the opportunity to drill wells on other of the leased lands 

or lands pooled therewith. TMBR/Sharp also had the option of force pooling the wells 

which Arrington had permitted and seeking operatorship of such wells. Furthermore, 

the damages as recited in the Affidavit of Jerrŷ  Phillips (see Exhibit " C to the Motion) 

are based upon engineering, geologic and economic estimates which have not and can 

not be proven to a reasonable degree of certainty. No one can be certain that a well, 

which has not yet been drilled, once drilled will be capable of production. 

The Restatement of Torts 2d. S774A requires that damages resulting from a tort 

be proven with a "reasonable degree of certainty." The Restatement of Torts 2d, 5 912 

states: 
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"One to whom another has tortiously caused harm is entitled i 
to compensatory damages for the harm if. but only if, he ^ 
establishes by proof the extent of the harm and the amount £ ^ 
of money representing adequate compensation with as . 
much certainty as the nature of the tort and the ^jJU-^ 
circumstances permit." [Emphasis added.] 

In order to prove its damages with respect to the production which it argues was 

lost, TMBR/Sharp must provide the engineering, geologic and economic facts sufficient 

to form the basis of its statement that it suffered damages in excess of $500,000. 

TMBR/Sharp has failed to allege any such facts. Because an issue of fact to be 

determined exists, summary judgment is improper. 

TMBR/Sharp also alleges that incurring attorneys' fees as a result of the tortious 

interference satisfies the damage element of a tortious interference claim. 

TMBR/Sharp is wrong. In New Mexico, absent statutory authority or rule of court, 

attorneys fees incurred in the same action are not recoverable as an item of damages. 

Aboud v. Adams, supra.: Jemez Properties. Inc. v. Lucero. 94 N.M. 181, 608 P.2d 157 

(Ct. App. 1979) There is no statutory authority allowing attorneys fees as an item 

recoverable as damages in this case and TMBR/Sharp has cited none. Additionally, 

special damages must be pleaded as well as proven. Garver v. Public Service 

Company of New Mexico, supra.: Jemez Properties, Inc. v. Lucero, supra. TMBR/Sharp 

has neither plead nor proven a claim for special damages. 

As support for its notion that attorneys fees are recoverable as damages and 

that incurring attorneys fees satisfies the damage element of a tortious interference 

with a contract claim, TMBR/Sharp cites Pinkie v. Denton. 68 N.M. 108, 359 p.2d 345 
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(S. Ct. 1961) and LaMure v. Peters. 122 N.M. 367, 924P.2d 1379 (Ct. App. 1996). 

Although these cases do provide that attorneys fees were recoverable, the attorneys 

fees which were being referred to were attorneys fees incurred in defending other 

independent actions and not the attorneys fees incurred in bringing the immediate suit. 

The attorneys fees which TMBR/Sharp has referenced appear to be the attorneys fees 

for bringing the instant action and as such are not the type of attorneys fees 

contemplated in Pinkie v. Denton, supra and LaMure v. Peters, supra. 

With respect to the last element which must be satisfied to establish a claim for 

tortious interference, it is significant that TMBR/Sharp failed to even mention the fifth 

element. As discussed in Ettenson v. Burke, supra.. the fifth element is critical. Not 

every interference leading to a breach of contract amounts to an unlawful act or one 

*' without justification or privilege; tort liability attaches only when the interference is 

without 'justification or privilege." It is undeniable that Arrington was justified in his 

beKef thatthe^Original Stokes Leases had expired by their own terms and that the Huff 

Top Leases were in effect. The fact that it is undeniable is supported by the fact that 

TMBR/Sharp ultimately filed its designation of pooled unit in the Lea County records. If 

l> V • JMBR/Sharp were convinced that its filing of the Form C-102 in the Lea County OCD 

* >y 
•J- f*r office was sufficient there would have been no need for it to also make a filing in the 

1 - — 

Lea County records. Additionally, there was no New Mexico law for either Arrington or 

TMBR/Sharp to rely upon and the only case on point was the Texas case which held 

that the prior lease had expired due to the failure of the lessee to properly record a unit 

designation prior to the expiration of the primary term of the lease. Therefore, up until 
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the Court entered its December 27, 2001, Order, Arrington has as much right to believe 

that the Original Stokes Leases had expired as TMBR/Sharp had to believe that they 

had not. 

IV. CONCLUSION 

WHEREFORE, Arrington prays the Court for an Order denying 

TMBR/Sharp's Motion for Partial Summary Judgment Against David H. Arrington Oil & 

Gas Regarding Tortious Interference. 

LOSEE, CARSON, HAAS a CARROLL, P.A 

By: 

Tcrnest L. Carroll 
P.O. Box 1720 
Artesia, NM 88211-1720 
(505)746-3505 

Attorneys for Defendants, David H. Arrington 
Oil & Gas, Inc. 
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No. CV-2001-315C 

FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF LEA 
STATE OF NEW MEXICO 

TMBR/SHARP DRILLING, INC., et al. 

Plaintiffs, 

vs. 

DAVTO H. ARRINGTON OIL & GAS, 
INC., JAMES D. HUFF, MADELINE 
STOKES, ERMA STOKES 
HAMILTON, JOHN DAVID STOKES, 
and TOM STOKES 

Defendants. 

AFFIDAVIT OF JEFFREY G. BANE 

STATE OF NEW MEXICO ) 
: s s r EXHIBIT 

COUNTY OF LEA ) 

1 ..__L I , JEFFREY G. BANE, being duly sworn, state: 

1. I am a resident of Midland, Texas. 

2. I employed with David H. Arrington Oil & Gas, Inc. ("Arrington") as a General Manager, 

in charge of land management as well as other supervisory duties. 

3. The facts set forth herein are personally known to be to be true, and if called as a witness, I 

could competently testify thereto under oath. 

4. James Huff regularly negotiates and contracts for oil and gas leases in thê capacity of agent 

for Arrington. 

5. The Stokes and Hamilton top leases were leases which James Huff negotiated and contracted 

for in his capacity as agent for Arrington. ^ts 

6. The Stokes and Hamilton top leases were paid for by Arrington. ^ V - ^ ^ v-i ̂  

7. At the time that Arrington obtained the permits to drill the Triple Hackle Dragon "25" Well 

No. 1 and the Blue Drake "23" Well No. 1, Arrington had a reasonable belief that the 



9. 

10. 

11. 

12. 

13. 

Original Stokes Leases had expired by their own term and that Arrington had the right to seek 

such permits pursuant to the terms of the Huff Top Leases. 

Since the issuance of the Court's December 27, 2001, Order, Arrington has offered to release 

to TMBR/Sharp, the permit to drill the Blue Drake "23" Well No. 1. 

Arrington has not agreed to release the permit to drill the Triple Hackle Dragon "25" Well 

No. 1 because Arrington owns 15% of the operating rights in the proration unit dedicated to 

the Triple Hackle Dragon w25" Well No. 1 which are not in dispute in this matter. 

Arrington acquired 15% operating rights in the proration unit dedicated to the Triple Hackle . 

Dragon "25" Well No. 1 pursuant to a farmout agreement with Ocean Energy. ^hfi-^ECk 

In a situation where Arrington and a competing mineral or operating right owner each want 

to drill a well on the same proration unit. Arrington would seek operatorship of such well 

through a forced pooling action before the OCD. Such an option was available to 

TMBR/Sharp in the instant case. 

Arrington was aware that TMBR/Sharp could have filed a force pooling petition for the 

proration units in both sections 25 and 23, township 16 south, range 35 east, Lea County, 

New Mexico, and that by virtue of such petition become the operator for such wells. 

Before drilling a well in either Section 23 or 25, Arrington would have filed a force pooling 

action itself for its proposed proration units in order to prevent non-joining mineral owners 

from being carried cost and risk free through the drilling and testing of the well. By filing a 

forced pooling application all mineral owners have to join in drilling the well or pay a penalty 

for not joining in the drilling of a well to cover the consenting parties risk incurred in the 

drilling of the well. 

It is not prudent for an operator to drill deep oil and gas wells such as involved in this case 

without voluntary joinder or by force pooling all mineral owners. 



FURTHER, Affiant sayeth naught. 

*, — 
JeffreyG, Bane 

SUBSCRIBED AND SWORN TO before me this day of febgv.^*y , 2002. 

-My commission expires: 
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