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The Motion f o r Rehearing of Appellees asserts e r r o r and seeks re

hearing solely as to the disposition of the case directed by the Court. Appellees 

assert that the Court should have remanded the case to the Commission to a f f o r d 

i t an opportunity to fu r the r consider the evidence, to make new findings conform

ing to the requirements of the Court 's opinion, and to enter a new order again 

changing the al location f o r m u l a . The Motion is without m e r i t and should be denied. 

This Court considered the question of its power to remand cases to ad

min i s t ra t ive bodies af ter appeal in the case of State ex r e l Transcontinental Bus 

Service, Inc. v. Carmody, 53 N . M . 367, 208 P. 2d 10 73 (1949). In an exhaustive 

opinion by Justice Sadler, the Court held that in an appeal to test the va l id i ty of an 

adminis t ra t ive decision "the Court must act wi th in the bounds of the statute confer

r ing i ts j u r i sd i c t i on to review "and that when that power is l i m i t e d to a determina

tion as to whether the order is unlawful or unreasonable the Courts action must be 

l i m i t e d to either approval or vacation of the order . This Court has held that the 

power of the t r i a l court in this case was so l i m i t e d . I t fu r the r held in Carmody 

that statutory or constitutional authorization must exist before remand to the Com

miss ion can be ordered. 

The only case cited by Appellees in support of their posit ion is the Maine 

case of Gauthier v. Penobscot Chemical F iber Co. , 120 Me. 73, 113 A . 28. That 

case was decided in 1921, twenty-eight years before Justice Sadler said, at page 

376 of the opinion in Carmody: 

"Indeed, insofar as the w r i t e r ' s research goes, 
(and i t has been extensive) not a single case has 
been found in which the cause was remanded to 
an adminis t ra t ive board or authori ty f o r f u r t h e r 
proceedings as, f o r instance, taking of additional 
testimony, that lacks the sanction of statutory or 
constitutional authorization f o r the remand. " 
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I t is to be a s sumed that the Gau th i e r case came to the a t t e n t i o n of 

Jus t i ce Sadler and was d i s c a r d e d as i n a p p l i c a b l e . The case i n v o l v e d r e c o n 

s i d e r a t i o n of a w o r k m e n ' s compensa t i on a w a r d as the r e s u l t of a change i n 

c o n d i t i o n , and f u r t h e r C o m m i s s i o n a c t i o n w o u l d have been con t em p la t ed i n 

any event. The e a r l i e r M a i n e cases on w h i c h i t r e l i e s a r e not i n p o i n t . The 

case w o u l d s eem to have even l ess a p p l i c a t i o n to the case at ba r than to the 

d e c i s i o n i n the C a r m o d y case. 

Since 1949 and the unan imous op in ion of t h i s C o u r t i n State v . C a r m o d y 

i t has been the l aw of New M e x i c o that , i n the absence of l e g i s l a t i v e o r c o n s t i 

t u t i o n a l p r o v i s i o n t h e r e f o r , a r e m a n d to an a d m i n i s t r a t i v e body is not a u t h o r 

i z e d . T h e r e is no s t a t u t o r y o r c o n s t i t u t i o n a l a u t h o r i t y i n New M e x i c o f o r such 

a r e m a n d to the O i l C o n s e r v a t i o n C o m m i s s i o n . The s ta tute p r o v i d e s tha t on 

appeal the D i s t r i c t C o u r t sha l l : 

"en te r i t s o r d e r e i t h e r a f f i r m i n g , m o d i f y i n g , o r 
v a c a t i n g the o r d e r of the C o m m i s s i o n . " Sec. 65-
3-22 (b) N . M . S. A . , 1953. 

I t f u r t h e r p r o v i d e s ; 

"Appea l s m a y be taken f r o m the j u d g m e n t o r d e c i 
s ion of the D i s t r i c t C o u r t to the Supreme C o u r t i n 
the same m a n n e r as p r o v i d e d f o r appeals f r o m any 
o ther f i n a l j u d g m e n t * * * " . Sec. 65 -3 -22 (b) N . M . 
S . A . , 1953. 

T h e r e is e v e r y r eason to be l i eve tha t the C o u r t ' s c o n c l u s i o n i n C a r m o d y 

c o r r e c t l y i n t e r p r e t e d the i n t en t of the l e g i s l a t u r e as to the d i s p o s i t i o n to be made 

of A d m i n i s t r a t i v e o r d e r s under r e v i e w . Since the o p i n i o n of th i s C o u r t i n C a r 

m o d y i n Augus t , 1949, the l e g i s l a t u r e has amended the O i l C o n s e r v a t i o n C o m 

m i s s i o n A c t on at l eas t f i v e d i f f e r e n t occas ions , but i t has neve r seen f i t to amend 

i t to p r o v i d e f o r r e m a n d to the C o m m i s s i o n of o r d e r s under r e v i e w . See Chap. 76, 

- 2 -



L a w s of 1953; Chap. 235, L a w s of 1955; Chap. 6 1 , L a w s of 1961; Chap. 62, 

L a w s of 1961 and Chap. 65, L a w s of 1961. 

L e g i s l a t i v e i n a c t i o n under such c i r c u m s t a n c e s has been h e l d to i n d i 

cate acquiesence i n the C o u r t ' s c o n s t r u c t i o n . M i s s o u r i v . Ross , 299 U . S. 

72, 81 L . E d . 46, (1936); G r a n i t o v . Grace , 56 N . M . 652, 248 P . 2d 210, 

(1952); 50 A m . J u r . 318, Stats . Sec. 326. 

A p p e l l e e s suggest that perhaps C a r m o d y m i g h t be d i s t i n g u i s h e d by the 

f a c t that the r e m a n d the re was f o r the t ak ing of a d d i t i o n a l t e s t i m o n y , whereas 

the C o m m i s s i o n proposes only to m a k e new f i n d i n g s based on the e x i s t i n g r e c 

o r d . The d i s t i n c t i o n i s not v a l i d . The c o n c l u s i o n reached i n C a r m o d y was 

based, not on the f a c t that a d d i t i o n a l t e s t i m o n y was p roposed , bu t on the f a c t 

that no s t a t u t o r y o r c o n s t i t u t i o n a l a u t h o r i t y e x i s t e d f o r any r e m a n d . T h a t the 

r u l e announced was not l i m i t e d to s i tua t ions i n w h i c h a d d i t i o n a l t e s t i m o n y was 

p r o p o s e d is c l e a r l y i n d i c a t e d by Jus t i ce Sad le r ' s language, quoted sup ra , that 

t he re was no a u t h o r i t y f o r r e m a n d to an a d m i n i s t r a t i v e b o a r d o r a u t h o r i t y 

" f o r f u r t h e r p roceed ings , as, f o r ins tance , t a k i n g of a d d i t i o n a l t e s t i m o n y " 

(emphas is supp l i ed ) . 

F i n a l l y , i t m u s t be bo rne i n m i n d that the M o t i o n f o r R e h e a r i n g seeks 

an o p p o r t u n i t y f o r the C o m m i s s i o n to a t t e m p t to make f i n d i n g s on the p r e s e n t 

r e c o r d w h i c h w o u l d m e e t the r e q u i r e m e n t s of the C o u r t ' s o p i n i o n . To a f f o r d 

such an o p p o r t u n i t y on the r e c o r d i n t h i s case w o u l d a v a i l no th ing . T h e r e i s 

no evidence i n the r e c o r d w h i c h w o u l d suppor t such f i n d i n g s i f they w e r e made 

by the C o m m i s s i o n . P o i n t I - D r e l i e d on f o r r e v e r s a l by A p p e l l a n t s , and a r 

gued at pages 34-46 of t h e i r B r i e f i n Ch ie f , was d i r e c t e d to tha t v e r y p r o p o s i 

t i o n . E v e n i f the C a r m o d y case w e r e not the l a w of New M e x i c o , the po in t 
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having been raised in this appeal and the record being barren of the required 

evidence, there would be no occasion f o r remand. 

The language of the Court 's opinion i n this case, as to remand to the 

t r i a l court, is equally applicable to the suggested remand to the Commission: 

"However, in this par t icu lar instance, we can 
conceive of no benefit which would result f r o m 
such action, because there can be only one 
f i n a l conclusion based on the record before 
the Commission, and that is that the Order 
of the Commission is void. " 

I t is respectful ly submitted that the Motion f o r Rehearing should be 

denied. 
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