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O P I N I O N 

C A R M O D Y , J u s t i c e . 

Appe l l an t s seek to r e v e r s e the j udgmen t of the d i s t r i c t c o u r t , w h i c h , 
on appeal , a f f i r m e d a contes ted o r d e r by the appel lee c o m m i s s i o n . 

Appellants are seven of the producers of natural gas in the Ja imat 
Pool , and the appellees, in addition to the O i l Conservat ion C o m m i s s i o n , consist 
of one of the producers in the same field and three pipeline companies which take 
gas from the f ie ld. The O i l Conservat ion C o m m i s s i o n , as appellee, is also a 
cross -appe l lant on a question which w i l l later be d i scussed . 

The law creating the O i l Conservat ion C o m m i s s i o n was original ly 
enacted as C h . 72, S e s s . L a w s of 1935, which, as amended, is now § § 65 -3 -2 , 
et seq. , N . M . S. A. 1953. It is a compliment to the m e m b e r s of the commiss ion 
and the industry that, throughout the y e a r s , this is the f i r s t case to reach this 
court concerning the m e r i t s of any controversy determined by the commiss ion . 
The part ies were , however, before us in State v. B r a n d , 1959, 65 N . M , 384, 
338 P . 2d 113, where in the appellees sought, in an or ig inal action, to prohibit the 
t r i a l court from receiving additional evidence other than that which had been consid­
ered by the commiss ion . Upon our denial of prohibition, the t r i a l court considered 
the record before the commiss ion , heard additional evidence, and conf irmed the 
commiss ion ' s order . The t r i a l court, at the time of the t r i a l , prohibited the 
appellee - cross -appe l lant commiss ion from participating as an adverse party, and 
this is the subject of the c r o s s - a p p e a l . 

In 1954, the c o m m i s s i o n p r o r a t e d the J a i m a t P o o l i n L e a County , 
New M e x i c o . A t that t i m e , the n a t u r a l gas a l l owab le s f o r the i n d i v i d u a l w e l l s w e r e 
d e t e r m i n e d by the use of the "pu re ac reage" f o r m u l a . Under such a s y s t e m , each 
p r o d u c e r i s a l l o w e d to produce h i s p o r t i o n of the t o t a l a l l o w a b l e , based upon the 
acreage of h is t r a c t as c o m p a r e d to the t o t a l acreage o v e r l y i n g the pool o r gas 
r e s e r v o i r . In J anua ry 1958, f o l l o w i n g the a p p l i c a t i o n of appel lee , Texas P a c i f i c 
Coa l i t O i l Company , seeking t e r m i n a t i o n of p r o r a t i o n , o r , a l t e r n a t i v e l y , a change 
of the gas p r o r a t i o n f o r m u l a , the c o m m i s s i o n he ld a h e a r i n g , as a r e s u l t of w h i c h 
i t d e t e r m i n e d to cont inue p r o r a t i o n but d i d g r an t the change of the f o r m u l a . O r d e r 
No . R - 1 0 9 2 - A was i s sued by the c o m m i s s i o n , w h i c h d i r e c t e d that the me thod of 
compu t ing a l l owab le s i n the J a i m a t P o o l should be changed to one based upon 25% 
acreage and 75% d e l i v e r a b i l i t y . Appe l l an t s sought a r e h e a r i n g and, at i t s c o n c l u ­
s ion , the c o m m i s s i o n a f f i r m e d O r d e r N o . R - 1 0 9 2 - A by O r d e r No . R - 1 0 9 2 - C . The 
appeal to the d i s t r i c t c o u r t and he re f o l l o w e d , under the p r o v i s i o n s of § 65- 3-22 (b) , 
N . M . S . A . , 1953 C o m p . 

I t should be obse rved at th i s t i m e that , a l though the appeal under the 
statute m u s t be f r o m the o r d e r en te red by the c o m m i s s i o n on r e h e a r i n g , ac tua l ly 
the c o m m i s s i o n , w i t h one m i n o r change, m e r e l y a f f i r m e d i t s o r i g i n a l o r d e r and 
d e c l a r e d that the same should r e m a i n in f u l l f o r c e and e f f e c t . T h e r e f o r e , f r o m a 
p r a c t i c a l s tandpoint , i t is the v a l i d i t y of O r d e r N o . R - 1 0 9 2 - A that i s i n i s sue . 

Appe l l an t s u rge that the o r d e r of the c o m m i s s i o n is u n l a w f u l and 
unreasonable i n d e p r i v i n g appel lan ts of t h e i r p r o p e r t y w i thou t due p rocess of l a w , 
i n that: (1) The o r d e r does not r e s t upon an a u t h o r i z e d s t a tu to ry bas is ; (2) the 
o r d e r is not suppor ted by subs t an t i a l evidence; and (3) the o r d e r is i n c o m p l e t e , 
vague and i n d e f i n i t e . 

F o r c l a r i t y , we h e r e i n a f t e r quote the s ta tu tes , o r p o r t i o n s t he r eo f , 
w i t h w h i c h we are concerned on th i s m a i n appeal : 

" 6 5 - 3 - 2 . Waste p r o h i b i t e d . - - T h e p r o d u c t i o n or handl ing of 
c rude p e t r o l e u m o i l or n a t u r a l gas of any type or i n any f o r m , or 
the handl ing of p roduc t s t he reo f , in such manner or under such 
condi t ions or i n such amounts as to cons t i tu te or r e s u l t i n waste is 
each hereby p r o h i b i t e d . 
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" 6 5 - 3 - 3 . W a s t e - - D e f i n i t i o n s . - - A s used i n th is act the t e r m 
'was t e ' , i n add i t i on to i t s o r d i n a r y m e a n i n g , sha l l i nc lude : 

"(e) The p r o d u c t i o n i n th i s state of n a t u r a l gas f r o m any 
gas w e l l or w e l l s , or f r o m any gas poo l , i n excess of the r ea son­
able m a r k e t demand f r o m such source f o r n a t u r a l gas of the type 
p roduced or i n excess of the capac i ty of gas t r a n s p o r t a t i o n f a c i l i ­
t i es f o r such type of n a t u r a l gas. The w o r d s ' reasonable m a r k e t 
demand, ' as used h e r e i n w i t h r espec t to n a t u r a l gas, sha l l be 
cons t rued to mean the demand f o r n a t u r a l gas f o r reasonable 
c u r r e n t r e q u i r e m e n t s , f o r c u r r e n t consumpt ion and f o r use w i t h i n 
o r outs ide the s tate , toge ther w i t h the demand f o r such amounts 
as are necessa ry f o r b u i l d i n g up o r m a i n t a i n i n g reasonable s torage 
r e s e r v e s of n a t u r a l gas or p roduc t s t he reo f , or both such n a t u r a l 
gas and p r o d u c t s . 

11 

" 6 5 - 3 - 5 . C o m m i s s i o n ' s powers and d u t i e s . - - T h e c o m m i s ­
s ion sha l l have, and i t is he r eby g i v e n , j u r i s d i c t i o n and a u t h o r i t y 
over a l l m a t t e r s r e l a t i n g to the c o n s e r v a t i o n of o i l and gas i n th i s 
s tate, and of the e n f o r c e m e n t of a l l the p r o v i s i o n s of th i s act , and 
of any o ther l aw of th i s state r e l a t i n g to the c o n s e r v a t i o n of o i l or 
gas. I t sha l l have j u r i s d i c t i o n and c o n t r o l of and over a l l persons 
o r th ings neces sa ry or p r o p e r to e n f o r c e e f f e c t i v e l y the p r o v i s i o n s 
of th i s act or any o ther law of th i s state r e l a t i n g to the c o n s e r v a t i o n 
of o i l o r gas. 

" 6 5 - 3 - 1 0 . P o w e r of c o m m i s s i o n to p r even t waste and p r o t e c t 
c o r r e l a t i v e r i g h t s . - - T h e c o m m i s s i o n i s he r eby e m p o w e r e d , and 
i t i s i t s duty , to p r e v e n t the waste p r o h i b i t e d by th i s act and to p r o ­
tec t c o r r e l a t i v e r i g h t s , as i n th i s act p r o v i d e d . To that end, the 
c o m m i s s i o n i s e m p o w e r e d to make and en fo rce r u l e s , r egu la t ions 
and o r d e r s , and to do wha teve r m a y be reasonab ly necessa ry to 
c a r r y out the purposes of th i s act , whe ther o r not i nd ica t ed o r 
s p e c i f i e d i n any sec t ion h e r e o f . 

11 

" 6 5 - 3 - 1 3 . A l l o c a t i o n of a l lowab le p r o d u c t i o n i n f i e l d or poo l . . . . 

" (c) Whenever , to p reven t was te , the t o t a l a l lowab le n a t u r a l 
gas p r o d u c t i o n f r o m gas w e l l s p r o d u c i n g f r o m any poo l i n th i s 
state is f i x e d by the c o m m i s s i o n i n an amount less than that w h i c h 
the poo l could produce i f no r e s t r i c t i o n s w e r e imposed , the c o m ­
m i s s i o n sha l l a l loca te the a l lowab le p r o d u c t i o n among the gas 
w e l l s i n the pool d e l i v e r i n g to a gas t r a n s p o r t a t i o n f a c i l i t y upon a 
reasonable basis and r e c o g n i z i n g c o r r e l a t i v e r i g h t s , and sha l l i n ­
clude i n the p r o r a t i o n schedule of such pool any w e l l w h i c h i t f inds 
i s being unreasonab ly d i s c r i m i n a t e d against th rough den ia l of access 
to a gas t r a n s p o r t a t i o n f a c i l i t y w h i c h is reasonably capable of hand­
l i n g the type of gas p roduced by such w e l l . In p r o t e c t i n g c o r r e l a t i v e 
r i g h t s the c o m m i s s i o n m a y give equi table c o n s i d e r a t i o n to acreage , 
p r e s s u r e , open f l o w , p o r o s i t y , p e r m e a b i l i t y , d e l i v e r a b i l i t y and 
qua l i t y of the gas and to such other p e r t i n e n t f a c t o r s as may f r o m 
t i m e to t i m e ex i s t , and in so f a r as is p r a c t i c a b l e , sha l l p reven t 
d ra inage between p roduc ing t r a c t s i n a pool w h i c h is not equa l ized 



by c o u n t e r - d r a i n a g e . In a l l o c a t i n g p r o d u c t i o n pursuan t to the p r o ­
v i s i ons of sec t ion 12 (c) the c o m m i s s i o n sha l l f i x p r o r a t i o n pe r iods 
of not less than s i x (6) m o n t h s . I t sha l l d e t e r m i n e reasonable 
m a r k e t demand and make a l loca t ions of p r o d u c t i o n d u r i n g each 
such p e r i o d , upon no t ice and h e a r i n g , at leas t 30 days p r i o r to the 
beginning of each p r o r a t i o n p e r i o d . In so f a r as is f ea s ib l e and 
p r a c t i c a b l e , gas w e l l s having an a l l owab le i n a pool sha l l be r egu ­
l a r l y p roduced i n p r o p o r t i o n to t h e i r a l lowab les i n e f f e c t f o r the 
c u r r e n t p r o r a t i o n p e r i o d 

"65-3-14. Equitable allocation of allowable production--
Poo l ing - -Spac ing . - - (a ) The ru l e s , regulations or orders of the 
commiss ion sha l l , so far as it is pract icable to do so, afford to 
the owner of each property in a pool the opportunity to produce his 
just and equitable share of the oil or gas, or both, in the pool, 
being an amount, so far as can be pract i ca l ly determined, and so 
far as such can be pract icably obtained without waste , substantially 
in the proportion that the quantity of the recoverable oil or gas, or 
both, under such property bears to the total recoverable oi l or gas 
or both in the pool, and for this purpose to use his just and equit­
able share of the r e s e r v o i r energy. 

"(b) The commiss ion may establ ish a proration unit for each 
pool, such being the a r e a that can be eff iciently and economincally 
drained and developed by one (1) we l l , and in so doing the c o m m i s ­
sion shal l consider the economic loss caused by the dri l l ing of un­
n e c e s s a r y we l l s , the protection of corre la t ive rights , including 
those of royalty owners, the prevention of waste, the avoidance of 
the augmentation of r i s k s ar i s ing from the dri l l ing of an excess ive 
number of we l l s , and the prevention of reduced recovery which 
might resul t f rom the dri l l ing of too few w e l l s . 

" ( f ) A f t e r the e f f e c t i v e date of any r u l e , r e g u l a t i o n or o r d e r 
f i x i n g the a l l owab le p r o d u c t i o n , no p e r s o n sha l l p roduce m o r e than 
the a l l owab le p r o d u c t i o n app l i cab le to h i m , his w e l l s , leases or 
p r o p e r t i e s d e t e r m i n e d as i n th i s act p r o v i d e d , and the a l lowab le 
p r o d u c t i o n sha l l be p roduced i n accordance w i t h the app l icab le 
r u l e s , r egu la t i ons or o r d e r s . 

" 6 5 - 3 - 1 5 . C o m m o n p u r c h a s e r s - - D i s c r i m i n a t i o n in pu rchas ing 
p r o h i b i t e d . 

"(e) Any c o m m o n p u r c h a s e r t ak ing gas p roduced f r o m gas 
w e l l s f r o m a c o m m o n source of supply sha l l take r a t a b l y under 
such r u l e s , r egu la t ions and o r d e r s , conce rn ing quan t i ty , as m a y 
be p r o m u l g a t e d by the c o m m i s s i o n cons i s ten t w i t h th i s ac t . The 
c o m m i s s i o n , i n p r o m u l g a t i n g such r u l e s , r egu la t ions and o r d e r s 
may cons ide r the qua l i t y and the d e l i v e r a b i l i t y of the gas, the 
p r e s s u r e of the gas at the poin t of d e l i v e r y , acreage a t t r i b u t a b l e 
to the w e l l , m a r k e t r e q u i r e m e n t s i n the case of u n p r o r a t e d poo ls , 
and other p e r t i n e n t f a c t o r s . 

" 6 5 - 3 - 2 9 . D e f i n i t i o n s of w o r d s used i n ac t . 

! I 
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"(h) ' C o r r e l a t i v e r i g h t s ' means the oppo r tun i t y a f f o r d e G , SO 
f a r as i t is p r a c t i c a b l e to do so, to the owner, of each p r o p e r t y i n 
a pool to produce w i t h o u t waste his j u s t and equitable share of the 
o i l or gas, or both , i n the poo l , being an amount , so f a r as can be 
p r a c t i c a l l y d e t e r m i n e d , and so f a r as can be p r a c t i c a b l y obta ined 
w i thou t was te , subs t an t i a l l y i n the p r o p o r t i o n that the quan t i ty of 
r e cove rab l e o i l or gas, or both , under such p r o p e r t y bears to the 
to t a l r e c o v e r a b l e o i l or gas, or both , i n the poo l , and f o r such 
purpose to use his j u s t and equi table share of the r e s e r v o i r energy . " 

(The s i m i l a r i t y of th i s sec t ion and § 65-3 -14 (a) is to be noted, 
a l though not of consequence to th i s d e c i s i o n . ) 

(It is also of interest , although not determinative, that the original 
act ( C h . 72, L a w s 1935) was bottomed almost entirely upon the 
theory of prevention of waste, and it was not until the passage of 
C h . 168, L a w s 1949, that the legis lature saw fit in the various 
sections, some of which are set out above, to add the language 
relating to the protection of "correlat ive rights" and to define the 
t e r m . ) 

The o r d e r of the c o m m i s s i o n was based upon c e r t a i n f i n d i n g s , only the 
f o l l o w i n g of w h i c h r e l a t e to the c o n t r o v e r s y in i ssue : 

"(5) That the applicant has proved that there is a general 
corre lat ion between the del iverabi l i t ies of the gas wel l s in the 
J a i m a t Gas Pool and the (recoverable) gas in place under the 
tracts dedicated to said we l l s , and that the inclusion of a de l iver ­
ability factor in the prorat ion formula for the J a i m a t G a s Pool 
would, therefore , resul t in a more equitable allocation of the gas 
production in said pool than under the present gas prorat ion for ­
mula . " (The word "recoverable" in brackets above is the only 
change made by the C o m m i s s i o n by its a f f i rmatory Order No. 
R - 1 0 9 2 - C . ) 

"(6) Tha t the i n c l u s i o n of a d e l i v e r a b i l i t y f a c t o r i n the p r o ­
r a t i o n f o r m u l a f o r the J a i m a t Gas P o o l w i l l r e s u l t i n the p r o d u c ­
t i o n of a g r e a t e r percentage of the pool a l l o w a b l e , and that i t w i l l 
m o r e n e a r l y enable the v a r i o u s gas p u r c h a s e r s i n the J a i m a t Gas 
P o o l to mee t the m a r k e t demand f o r gas f r o m said p o o l . 

"(7) T h a t the a l lowab le gas p r o d u c t i o n in the J a i m a t Gas 
Poo l should be a l l o c a t e d to the n o n - m a r g i n a l w e l l s i n said pool 
i n accordance w i t h a p r o r a t i o n f o r m u l a based on s e v e n t y - f i v e 
percen t (75%) acreage t i m e s d e l i v e r a b i l i t y plus t w e n t y - f i v e p e r ­
cent (25%) acreage o n l y . " 

We have not o v e r l o o k e d the c o m m i s s i o n ' s F i n d i n g No . 3, w h i c h is the only 
one m e n t i o n i n g " w a s t e , " but th i s p a r t i c u l a r f i n d i n g r e l a t e d to the c o m m i s s i o n ' s 
r e f u s a l to t e r m i n a t e p r o r a t i o n i n the p o o l , and, i n context , d id not apply to the 
me thod of comput ing a l l o w a b l e s . 

P roceed ing to appe l lan t s ' a rgumen t that the o r d e r does not r e s t upon an 
a u t h o r i z e d s t a tu to ry bas i s , i t should be i n i t i a l l y r ecogn ized that an a d m i n i s t r a t i v e 
body m a y be delegated the power to make f a c t d e t e r m i n a t i o n s to w h i c h the l aw , as 
set f o r t h by the l e g i s l a t i v e body, is te be app l i ed . See, Opp Cot ton M i l l s v.. A d m i n ­
i s t r a t o r , 1941, 312 U . S . 126, 61 S. Ct . 524, 85 L . E d . 624, i n w h i c h i t i s sa id: 

"The essent ia l s of the l e g i s l a t i v e f u n c t i o n are the d e t e r m i n a t i o n 
of the l e g i s l a t i v e p o l i c y and i t s f o r m u l a t i o n as a r u l e of conduct . 
Those essent ia l s a re p r e s e r v e d when Congress spec i f i e s the basic 
conc lus ions of f a c t upon a s c e r t a i n m e n t of w h i c h , f r o m r e l evan t data 
by a des ignated a d m i n i s t r a t i v e agency, i t o rda ins that i t s s t a tu to ry 
c o m m a n d is to be e f f e c t i v e . " 
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The O i l Conservat ion C o m m i s s i o n is a creature of statute, express ly de­
fined, l imited and empowered by the laws creating it. The commiss ion has j u r i s ­
diction over matters related to the conservation of oil and gas in New Mexico, but 
the basis of its powers is founded on the duty to prevent waste and to protect cor ­
relative rights . See, § 65-3-10, supra . Actual ly , the prevention of waste is the 
paramount power, inasmuch as this term is an integral part of the definition of 
corre lat ive rights . 

The c o m m i s s i o n was here concerned w i t h a f o r m u l a f o r compu t ing a l l o w ­
ables , w h i c h i s obv ious ly d i r e c t l y r e l a t e d to c o r r e l a t i v e r i g h t s . In o r d e r to p ro t ec t 
c o r r e l a t i v e r i g h t s , i t i s i ncumben t upon the c o m m i s s i o n to d e t e r m i n e , 'so f a r as i t 
i s p r a c t i c a l to do so, " c e r t a i n f o u n d a t i o n a r y m a t t e r s , w i t h o t l t w h i c h the c o r r e l a ­
t i v e r i g h t s of the v a r i o u s owners cannot be a s c e r t a i n e d . T h e r e f o r e , the c o m m i s s i o n , 
by "basic conc lus ions of f a c t " (or what m i g h t be t e r m e d " f i n d i n g s " ) , m u s t d e t e r m i n e , 
i n s o f a r as p r a c t i c a b l e , (1) the amount of r e c o v e r a b l e gas under each p r o d u c e r ' s 
t r a c t ; (Z) the t o t a l amount of r e cove rab l e gas i n the p o o l ; (3) the p r o p o r t i o n that 
(1) bears to (2); and (4) what p o r t i o n of the a r r i v e d at p r o p o r t i o n can be r e c o v e r e d 
w i t h o u t was te . Tha t the extent of the c o r r e l a t i v e r i g h t s m u s t f i r s t be d e t e r m i n e d 
be fo re the c o m m i s s i o n can act to p r o t e c t them is m a n i f e s t . 

The p r a c t i c a l necess i ty f o r f i n d i n g s such as those men t ioned is made e v i ­
dent , under the p r o v i s i o n s of § 65 -3 -14 (b) and (f) ( p e r t a i n i n g to a l l o c a t i o n of a l l o w ­
able p roduc t ion) and § 65-3-29 (h) ( d e f i n i n g " c o r r e l a t i v e r i g h t s " ) . A d d i t i o n a l l y , i t 
should be obse rved that the c o m m i s s i o n , " i n s o f a r as i s p r a c t i c a b l e , s h a l l p reven t 
d ra inage between p r o d u c i n g t r a c t s i n a pool w h i c h is not equa l i zed by coun te r -
d ra inage , " under the p r o v i s i o n s of § 65-3-13 ( c ) . 

The f i n d i n g s and conc lus ions of the c o m m i s s i o n , conta ined i n the o r d e r 
c o m p l a i n e d of , l a c k any m e n t i o n of any of the above f a c t o r s . The c o m m i s s i o n 
made no f i n d i n g as to the amounts of r e c o v e r a b l e gas i n the p o o l , or under the 
v a r i o u s t r a c t s ; i t made no f i n d i n g as to the amount of gas that cou ld be p r a c t i c a b l y 
obtained w i t h o u t was te ; i t made no f i n d i n g conce rn ing drainage*; i t made no f i n d i n g 
that c o r r e l a t i v e r i g h t s w e r e not being p r o t e c t e d under the o ld f o r m u l a , o r at l eas t 
that they wou ld be be t t e r p r o t e c t e d under the new f o r m u l a . T h e r e i s no i n d i c a t i o n 
that the c o m m i s s i o n a t t empted to do any of these t h ings , even to the extent of 
" i n s o f a r as i s p r a c t i c a b l e . " 

A l l of the above f a c t o r s w e r e i n issue b e f o r e the c o m m i s s i o n , and a re on 
appeal because they w e r e a l l r a i s e d i n the appe l l an t s ' a p p l i c a t i o n f o r r e h e a r i n g . 

We w i l l assume that the f o r m e r "pure ac reage" f o r m u l a is v a l i d u n t i l i t 
is s u c c e s s f u l l y a t t acked . H e s t e r v . S i n c l a i r O i l and Gas Company (Okla . I 960 ) , 
351 P . 2d 751 . The a t tack i n the ins t an t case has f a i l e d . The c o m m i s s i o n made 
no f i n d i n g , even " i n s o f a r as can be p r a c t i c a l l y d e t e r m i n e d , " as to the amounts of 
r e cove rab l e gas i n the poo l or under the t r a c t s . How, then, can the c o m m i s s i o n 
p r o t e c t c o r r e l a t i v e r i g h t s i n the absence of such a f i n d i n g ? 

" H o w e v e r , s i m p l y s ta ted , p l a i n t i f f s are a d v e r s e l y a f f e c t e d by 
an o r d e r w h i c h f a i l e d to inc lude a f i n d i n g of the j u r i s d i c t i o n a l f a c t 
upon w h i c h i t s i ssuance is cond i t ioned by the l e g i s l a t u r e , and the 
issuance of w h i c h o r d e r p l a i n t i f f s opposed in the p reced ing hea r ing 
on the ground that the C o m m i s s i o n e r had no power to issue same. 
F o r the o r d e r is not v a l i d ; and in th i s ins tance does not negat ive 
the 'net d r a inage ' and loss of t he i r ' j u s t and equi table share ' of 
p r o d u c t i o n w h i c h p l a i n t i f f s c l a i m i t s issuance w i l l cause t h e m , and 
w h i c h j u r i s d i c t i o n a l f ac t s w e r e r e q u i s i t e s to the v a l i d i t y of the 
o r d e r . 1 ' Hun te r v . Hussey , ( L a . App . 1956), 90 So. 2d 429, 4 4 1 . 

R e f e r r i n g to the c o m m i s s i o n ' s f i n d i n g No . 5, p a r t of w h i c h is to the e f f e c t 
that the new f o r m u l a wal l r e s u l t i n a " m o r e equi table a l l o c a t i o n of the gas p r o d u c t i o n 
in sa id poo l than under the presen t gas p r o r a t i o n f o r m u l a , " we do not be l i eve i t is a 
subs t i tu te f o r , nor the equiva len t of , a. f i n d i n g that the p resen t gas p r o r a t i o n f o r m u l a 
does not p r o t e c t c o r r e l a t i v e r i g h t s . F u r t h e r , that p o r t i o n of the same f i n d i n g that 
the re is a " g e n e r a l c o r r e l a t i o n between the d e l i v e r a b i l i t i e s of the gas w e l l s i n the 



Ja imat Gas Pool and the recoverable ga-.s in place v*nder the tracts dedicated to 
said wel l s" is not tantamount tc a iiioimy ehai the new formula is based on the 
amounts of recoverable gas in the poo': and under the t rac t s , insofar as these 
amounts can be pract ica l ly cetsrminec. at d obtained without waste. Lack ing such 
findings, or their equivalents, a supposedly val id o r d i r in current use cannot be 
replaced. Such findings are n e c e s s a r v requisites to the validity of the order , for 
it is upon them that the very power of the c c m r r i s s i o n to act depends. See, Hunter 
v. Hussey , supra; and Hester v, S inc la i r O i l and G a s Company, supra . 

In c o n s i d e r i n g f i n d i n g !\o 6, tho r e c o r d of the c o m m i s s i o n f u r n i s h e s us 
noth ing upon w h i c h to base art a s sumpt ion that the f i n d i n g re la tes to the p r e v e n t i o n 
of was te , or to the p r o t e c t i o n of c o r r e l a t i v e r i g h t s . We f i n d no s t a t u t o r y a u t h o r i t y 
ves ted i n the c o m m i s s i o n to r e q u i r e the p r o d u c t i o n of a g r e a t e r percentage of the 
a l l o w a b l e , or to see to i t that the gas p u r c h a s e r s can m o r e n e a r l y meet m a r k e t 
demand unless such r e s u l t s s tem f r o m or a re made necessary by the p r e v e n t i o n of 
waste or the p r o t e c t i o n of c o r r e l a t i v e r i g h t s . 

When § 65-3-13 (c) and § 65-3-15 (e) a re read toge ther , one sa l i en t f a c t 
i s evident - - even a f t e r a poo l i s p r o r a t e d , the m a r k e t demand m u s t be d e t e r m i n e d , 
s ince , i f the a l l owab le p r o d u c t i o n f r o m the poo l exceeds m a r k e t demand , waste 
wou ld r e s u l t i f the a l l owab le is p r o d u c e d . See, § 65-3-3- (e'i, supra . C o n v e r s e l y , 
p r o d u c t i o n m u s t be l i m i t e d to the a l l owab le ever, i f marker, demand exceeds that 
amount , since the se t t ing of a l lowab les was made necessary i n o r d e r to p reven t 
was te . See, § 65-3-13 (c ) , supra . The reason f o r the c o n s i d e r a t i o n of m a r k e t 
r e q u i r e m e n t s i n the case of u n p r o r a t e d poois is s e l f - e v i d e n t , and needs no d i s c u s ­
s ion . F r o m what has been sa id , i t i s obvious that the c o m m i s s i o n ' s f i n d i n g that 
the enabl ing of gas p u r c h a s e r s to m o r e nea r ly mee t the m a r k e t demand is not an 
a u t h o r i z e d s ta tu tory basis upon w h i c h a change of a l lowables m a y be p laced . The 
same is t rue of the f i n d i n g as to "the p r o d u c t i o n of a. g r e a t e r percentage of the 
poo l a l l o w a b l e " and f o r the same reasons . 

We t h e r e f o r e f i n d that the o rde r of tne c o m m i s s i o n l acked the basic f i n d ­
ings necessary to and upon w h i c h j u r i s d i c t i o n depended, and that t h e r e f o r e O r d e r 
N o . R - 1 0 9 2 - C and O r d e r No, R - 1 0 9 2 - A arc i n v a l i d and v o i d . We w o u l d add that 
a l though f o r m a l and e labora te f i n d i n g s a re not abso lu te ly necessa ry , never the les s 
basic j u r i s d i c t i o n a l f i n d i n g s , suppor ted by evidence , are r e q u i r e d to show that the 
c o m m i s s i o n has heeded the mandate and the s tandards set out by s ta tu te . A d m i n ­
i s t r a t i v e f i n d i n g s by an e x p e r t a d m i n i s t r a t i v e c o m m i s s i o n should be s u f f i c i e n t l y 
extens ive to show not only the j u r i s d i c t i o n but the oasis of the c o m m i s s i o n ' s o r d e r . 
See, C i t y of Y o n k e r s v. Un i t ed States ? 944. iZO P . s. 685, 64 S .Ct . 327, 88 L . 
E d . 400, w h e r e i n i t is s tated: 

"The ins i s t ence that the C o m m i s s i o n make these j u r i s d i c t i o n a l 
f i n d i n g s . , . g ives to the revj«\vlr .y, cou r t s the ass is tance of an 
expe r t j u d g m e n t or; a. knot ty phase oi a t e chn i ca l subject.- " 

We have c a r e f u l l y examined and cons ide red the v a r i o u s a u t h o r i t i e s c i t ed 
by the p a r t i e s , other than those h e r e i n - pec If . c a l l y d i scussed , and f i n d them to be 
e i the r not i n poin t o r naving been decided oncer d i f f e r e n t statutes and c o n s t i t u t i o n a l 
p r o v i s i o n s , and, w h e r e c o n f l i c t i n g , we ( incl ine to f o l l o w the reasoning the reof . 
Having reached ih i s conc lu s ion , the re is no necess i ty f o r any d i s c u s s i o n or c o n s i d ­
e r a t i o n of the the other points r a i s ed oy oppetCinie, 

We have i r .cent ional ly orrnUed any men t ion of the f i n d i n g s and conclus ions 
of the t r i a l cou r t , because of our do , ; ooo i t i o n of the c r o s s - a p p e a l . In so dec id ing , 
i t is necessa ry to enp ia in the c i r c i n o onivoce in the t r i a l c o u r t . 

Appel lant : , f i l e c t he i r rropi i . - • t i o o f o r appi-al f r o m the c o m m i s s i o n ' s o r d e r s ; 
the c o m m i s s i o n t i l e d i ts response , or - o l the other appel lees , a i l but one of whom 
m e r e l y adopted the response f i l e d oy one comxni s s i o r . T h e r e a f t e r , two p r e t r i a l 
conferences w e r e he ld , at wh ich point tun appellee < • . • . i ••.,:•> e- .cu. brought the o r i g i n a l 
p r o h i b i t i o n case i n this c o u r t , seeking tc p reven t the tak ing of any add i t i ona l evidence 
by the t r i a l c o u r t . See, State v . B r a n d , supra . Our d e c i s i o n , r e f u s i n g to ru le at 
that t i m e on the p r o p r i e t y of t ak ing add i t i ona l evidence, r e t u r n e d the case to the 
t r i a l c o u r t , T h e r e a f t e r , at the corrrrrt. '-.cem^r t of the ac tual t r i a l , appel lants moved 



that the commission be prohibited f r o m part icipating as an adverse party, because 
the sole question in the case related to the corre la t ive rights of the owners of wells 
in the pool and that waste was not in issue. The attorney fo r the commission 
objected, saying that waste was in issue and that also the commission was an 
adverse party whenever its decision is appealed. The court sustained appellants' 
motion, but allowed counsel for the commission to remain in court, somewhat as 
an observer. 

It is this ruling that is the subject of the cross-appeal. However, the 
disposition of the question raised must of necessity include consideration of the 
scope of review upon appeal from the Oil Conservation Commission, inasmuch as 
the function of the commission, i .e . , whether administrative or quasi-judicial, is 
all-important, because, if administrative, the authorities generally hold that, where 
the public interest is involved, such body is a proper party in the appeal to the court. 
See, Plummer v. Johnson, 1936, 61 N . M . 423, 301 P. 2d 529. In addition, the 
question of the constitutional division of powers must be considered relative to the 
admission of testimony in the court, which was not offered before the administrative 
body. Thus, we must dispose of the question raised in State v. Brand, supra, as 
allied to the problem on cross-appeal, even though neither of the parties has pre­
sented the question, apparently because each opposing party is relying, at least in 
part, upon the evidence which was introduced in the tr ia l court. 

The appeal statute, I 65-3-22 (b), N . M . S . A . , 1953 Comp., insofar as 
material, reads as follows: 

"Any party to such rehearing proceeding, dissat isf ied wi th 
the disposition of the application f o r rehearing, may appeal there­
f r o m to the d i s t r i c t court of the county. . . . Provided, however, 
that the questions reviewed on appeal shall be only questions pre­
sented to the commission by the application fo r rehearing. Notice 
of such appeal shall be served upon the adverse party or parties 
and the commission in the manner provided for the service of sum­
mons in c i v i l proceedings. The t r i a l upon appeal shall be de novo, 
without a j u r y , and the t ranscr ip t of proceedings before the com­
mission, including the evidence taken in hearings by the commis­
sion, shall be received i n evidence by the court in whole or in part 
upon offer by either party, subject to legal objections to evidence, 
in the same manner as i f such evidence was or ig ina l ly of fered in 
the d i s t r i c t court . The commission action complained of shall be 
p r ima facie va l id and the burden shall be upon the party or parties 
seeking review to establish the inval id i ty of such action of the 
commission. The court shall determine the issues of fact and of 
law and shall , upon a preponderance of the evidence introduced 
before the court , which may include evidence in addition to the 
t ranscr ip t of proceedings before the commission, and the law 
applicable thereto, enter its order either a f f i r m i n g , modify ing , 
or vacating the order of the commission. In the event the court 
shall modify or vacate the order or decision of the commission, 
i t shall enter such order in l ieu thereof as i t may determine to be 
proper. Appeals may be taken f r o m the judgment or decision of 
the d i s t r i c t court to the Supreme Court in the same manner as 
provided for appeals f r o m any other f i na l judgment entered by a 
d i s t r i c t court in this state " 

It is apparent f r o m a study of the entire act (§ § 65-3-2, et seq. , N . M . S . A . , 
1953 Comp. , pa r t i cu la r ly § 65-3-10, supra) that the two fundamental powers and 
duties of the commission are prevention of waste and protection of corre la t ive 
r ights . The Supreme Court of Oklahoma had occasion to consider their statute, 
which is s imi la r though not identical to ours, and in Choctaw Gas Co. v. Corporation 
Commission (Okla. 1956), 295 P. 2d 800, said: 

"And these two fundamental purposes of the exercise of the 
Commission's powers in prora t ion matters are in terre la ted, f o r , 
if the State, throueh this or some other agencv. could not Drotect 



such r i g h t s , and each owner of a p o r t i o n of the gas i n a n a t u r a l 
r e s e r v o i r was l e f t to p r o t e c t h is own, we w o u l d have r e s o r t to 
the w a s t e f u l d r i l l i n g p r a c t i c e s and races of the p r e p r o r a t i o n days . " 

Our legis lature has explicit ly defined both "waste" and "corre lat ive rights" 
and placed upon the commiss ion the duty of preventing one and protecting the other. 
Inasmuch as there is no express mention of prevention of waste in the commiss ion's 
findings, insofar as they concern corre la t ive rights , it is obvious that the order 
must have been principal ly concerned with protecting corre la t ive r ights . However, 
as we have sa id , cer ta in basic findings must be made before corre la t ive rights can 
be effectively protected. F r o m a p r a c t i c a l standpoint, the legis lature cannot define, 
in cubic feet, the property right of each owner of natural gas in New Mexico. It 
must, of necess i ty , delegate this legis lat ive duty to an administrat ive body such as 
the commiss ion . The leg is lature , however, has stated definitely the elements con­
tained in such right. It is not absolute or unconditional. Summar iz ing , it consists 
of m e r e l y (1) an opportunity to produce, (2) only insofar as it is pract icable to do 
so, (3) without waste , (4) a proportion, (5) insofar as it can be prac t i ca l ly deter­
mined and obtained without waste, (6) of the gas in the pool. The prevention of 
waste is of paramount interest , and protection of corre la t ive rights is interre lated 
and inseparable from it. The v e r y definition of "cprrelat ive rights" emphasizes the 
term "without w a s t e . " However, the protection of corre la t ive rights is a n e c e s s a r y 
adjunct to the prevention of waste . Waste w i l l resul t unless the commiss ion can 
also act to protect corre la t ive r ights . See, Choctaw G a s C o . v Corporat ion C o m ­
mis s ion , supra . Although subservient to the prevention of waste and perhaps to the 
pract i ca l i t i e s of the situation, the protection of corre la t ive rights must depend upon 
the commiss ion 's findings as to the extent and l imitations of the right. T h i s the com­
miss ion is required to do under the legis lat ive mandate. As such, it is acting in an 
administrat ive capacity in following legis lat ive direct ions , and not in a jud ic ia l or 
quas i - jud ic ia l capacity. The commiss ion ' s actions are controlled by adequate leg is ­
lative standards, and it i s performing its functions to conserve a v e r y v i ta l natural 
r e s o u r c e . 

To state the p r o b l e m i n a d i f f e r e n t way , i f the c o m m i s s i o n had d e t e r m i n e d , 
f r o m a p r a c t i c a l s tandpoint , that each owner had a c e r t a i n amount of gas u n d e r l y i n g 
his acreage; that the poo l con ta ined a c e r t a i n amount of gas; and that a d e t e r m i n e d 
amount of gas could be p roduced and obta ined w i t h o u t was te ; then the c o m m i s s i o n 
w o u l d have c o m p l i e d w i t h the mandate of the statute and i t s ac t ions w o u l d have been 
p r o t e c t i n g the publ ic i n t e r e s t , t he r eby , qui te o b v i o u s l y , e n t i t l i n g i t to defend , f o r 
the p u b l i c , wha teve r o r d e r i t i s sued . Thus , i t should be obvious that the c o m m i s s i o n 
is a necessa ry adverse p a r t y , and i t was e r r o r f o r the t r i a l c o u r t to r e f u s e to a l l o w 
the c o m m i s s i o n to p a r t i c i p a t e as such . P l u m m e r v . Johnson, supra; B o a r d of 
A d j u s t m e n t of C i t y of F o r t W o r t h v . S t o v a l l , 1949, 147 Tex . 366, 216 S. W. 2d 171; 
and H a s b r o u c k Heigh ts v . D i v i s i o n of T a x Appea l s , 1958, 48 N . J . Super. 328, 
137 A . 2d 585. The owners a re unders t andab ly concerned only w i t h t h e i r own i n t e r ­
ests and cannot be expected to l i t i g a t e anyth ing except that w h i c h concerns t h e m . 
T h e r e f o r e , absent the c o m m i s s i o n , the pub l i c w o u l d not be r e p r e s e n t e d . I f the p r o ­
t e c t i o n of c o r r e l a t i v e r i g h t s w e r e c o m p l e t e l y separate f r o m the p r e v e n t i o n of was te , 
then there m i g h t be no need i n having the c o m m i s s i o n as a p a r t y ; but i f such w e r e 
t r u e , i t i s v e r y p robab le that the c o m m i s s i o n w o u l d be p e r f o r m i n g a j u d i c i a l f u n c t i o n , 
i . e . , d e t e r m i n i n g p r o p e r t y r i g h t s , and g r a v e c o n s t i t u t i o n a l p r o b l e m s w o u l d a r i s e . 
F o r the same reason , i t m u s t f o l l o w that , j u s t as the c o m m i s s i o n cannot p e r f o r m a 
j u d i c i a l f u n c t i o n , ne i the r can the c o u r t p e r f o r m an a d m i n i s t r a t i v e one. See, O ' M e a r a 
v . Union O i l Co. of C a l i f o r n i a , 1948, 212 L a . 745, 33 So. 2d 506; F i r e D e p a r t m e n t 
of C i t y v . C i t y of F o r t W r or th , 1949, 147 T e x . 505, 217 S .W. 2d 664; B a r t k o w i a k v . 
B o a r d of S u p e r v i s o r s , 1954, 341 M i c h . 333, 67 N . W . 2d 96; and Cico t t e v . D a m r o n , 
1956,345 M i c h . 528, 77 N . W. 2d 139. T h i s is the net e f f e c t of the a d m i s s i o n and 
c o n s i d e r a t i o n by the t r i a l c o u r t of the a d d i t i o n a l evidence i n th is case. Such a p r o ­
cedure i n e v i t a b l y leads to the s u b s t i t u t i o n of the c o u r t ' s d i s c r e t i o n f o r that of the 
expe r t a d m i n i s t r a t i v e body. We do not be l i eve that such p r o c e d u r e is v a l i d c o n s t i t u ­
t i o n a l l y . See, Johnson v . Sanchez, I 9 6 0 , 67 N . M . 4 1 , 351 P . 2d 449, and the 
cases c i t e d t h e r e i n . I n s o f a r as § 65 -3 -22 (b) , supra , p u r p o r t s to a l l o w the d i s t r i c t 
c o u r t , on appeal f r o m the c o m m i s s i o n , to cons ide r new evidence, to base i t s dec i s ion 
on the p reponderance of the evidence or to m o d i f y the o r d e r s of the c o m m i s s i o n , i t 
is vo id as an u n c o n s t i t u t i o n a l de lega t ion of power , con t raven ing a r t . I l l , § 1 , of the 
New M e x i c o C o n s t i t u t i o n . In Johnson v . Sanchez, supra , we stated: 
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" I t has long been the p o l i c y i n the state of New M e x i c o , as 
shown by the v a r i o u s dec is ions of th i s c o u r t , that on appeals 
f r o m a d m i n i s t r a t i v e bodies the quest ions to be answered by the 
c o u r t a re quest ions of law and are ac tua l ly r e s t r i c t e d to whe ther 
the a d m i n i s t r a t i v e body acted f r a u d u l e n t l y , a r b i t r a r i l y or c a p r i ­
c i o u s l y , whe ther the o r d e r was suppor ted by subs tan t i a l evidence , 
and, g e n e r a l l y , whe ther the ac t ion of the a d m i n i s t r a t i v e head was 
w i t h i n the scope of h i s a u t h o r i t y . " ( C i t i n g cases . ) 

See, C a l i f o r n i a Co. v . State O i l k Gas B o a r d , 1946, 200 M i s s . 824, 27 So. 2d 542, 
w h i c h s t r u c k down a M i s s i s s i p p i s t a tu to ry p r o v i s i o n , i n s o f a r as i t p r o v i d e d f o r a 
" t r i a l de novo. " A s ta tement i n the s p e c i a l l y c o n c u r r i n g op in ion i s e s p e c i a l l y 
p e r t i n e n t : 

"The e s sen t i a l na tu re of such a r e v i e w is such that i t m u s t 
be of what the B o a r d had b e f o r e i t at the t i m e i t made i t s o r d e r . 
I t w o u l d be an i n c o n g r u i t y as r e m a r k a b l e to p e r m i t another and 
d i f f e r e n t r e c o r d to be made up on appeal to the c i r c u i t c o u r t as 
i t w o u l d be to a l l o w another and a d i f f e r e n t r e c o r d to be p resen ted 
to th i s C o u r t on an appeal to i t . The ques t ion i s , and m u s t be, 
what d id the O i l and Gas B o a r d have b e f o r e i t , and a l l th i s the 
m a j o r i t y op in ion has w e l l and s u f f i c i e n t l y po in ted out . " 

See, a l so , C i t y of M e r i d i a n v . D a v i d s o n , 1951, 211 M i s s . 683, 53 So. 2d 
48; B o r r e s o n v . D e p a r t m e n t of P u b l i c W e l f a r e , 1938, 368 111. 425, 14 N . E . 2d 485; 
and Household F inance C o r p . v . State, 1952, 40 Wash . 2d 4 5 1 , 244 P . 2d 260. 

In the in s t an t case, i t is apparent that the t r i a l c o u r t ' s d e c i s i o n to a l l o w the 
a d d i t i o n a l t e s t i m o n y was i n an e f f o r t to d e t e r m i n e whe ther the c o m m i s s i o n had ex­
ceeded i t s delegated a u t h o r i t y and, i n e f f e c t , d e t e r m i n e d o w n e r s h i p of p r o p e r t y . . 
Such t e s t i m o n y , outs ide the r e c o r d of that r e c e i v e d by the c o m m i s s i o n , was K o t ' p r o ­
pe r , and a d d i t i o n a l l y the o v e r - a l l e f f e c t of a l l o w i n g the same was to show the p r a c t i ­
c a l r e s u l t of the w o r k i n g s of the f o r m u l a , w h i c h w e r e m a t t e r s that w e r e w i t h i n the 
j u r i s d i c t i o n of the c o m m i s s i o n and not such as w o u l d w a r r a n t the c o u r t i n subs t i tu t ing 
i t s j u d g m e n t f o r that of the c o m m i s s i o n . The a d m i s s i o n of t e s t i m o n y , r e l a t i n g to the 
condi t ions subsequent to the i ssuance of the o r d e r , has the net e f f e c t of nega t iv ing or 
m i n i m i z i n g the f a c t u a l s i t u a t i o n as i t e x i s t e d be fo r e the c o m m i s s i o n . Thus , ins tead 
of j u d i c i a l l y pass ing upon the a c t i o n of the c o m m i s s i o n , the c o u r t is a lso c o n s i d e r i n g 
f ac t s w h i c h d id not even ex i s t at the t i m e of the o r i g i n a l h e a r i n g . In doing so, the 
c o u r t m u s t of necess i ty subs t i tu te i t s j udgmen t on the m e r i t s f o r that of the c o m m i s - . 
s ion , and th i s is not w i t h i n i t s p r o v i n c e . 

The t r i a l c o u r t , a f t e r hea r ing the t e s t i m o n y , and e x a m i n i n g the t e s t i m o n y 
b e f o r e the c o m m i s s i o n , f e l t that the new f o r m u l a was p r e f e r a b l e to the o ld "pure 
acreage" f o r m u l a , t he reby m a k i n g a d e t e r m i n a t i o n that the c o m m i s s i o n ' s o r d e r was 
p r o p e r . As to t h i s , we express no o p i n i o n , because we a re bound, as the t r i a l c o u r t 
should have been, to dispose of the case upon the obvious i l l e g a l i t y of the c o m m i s ­
s ion ' s o r d e r . A d m i n i s t r a t i v e bodies , however w e l l i n t en t i oned , m u s t c o m p l y w i t h 
the l aw; and i t i s necessa ry that they be r e q u i r e d to do so, to p reven t any poss ib le 
abuse. 

We a re f u l l y cognizant that there is a u t h o r i t y f r o m other j u r i s d i c t i o n s i n 
c o n f l i c t w i t h the r u l e h e r e i n announced, p a r t i c u l a r l y the dec i s ions of the Texas 
c o u r t s ; however , c o n s i d e r i n g our own dec i s ions and our s ta tu tes , we dec l ine to 
f o l l o w the precedents i n o ther j u r i s d i c t i o n s , o ther than those c i t e d . 

I t is apparen t , f r o m what has been said he r e to f o re , that the re was e r r o r , 
both on behalf of the c o m m i s s i o n and by the t r i a l c o u r t . O r d i n a r i l y , the r e s u l t 
w o u l d be to r e m a n d the case f o r another hea r ing before the t r i a l c o u r t w i t h the c o m ­
m i s s i o n as an adverse p a r t y and the c o u r t m e r e l y c o n s i d e r i n g whe the r the ac t ion of 
the c o m m i s s i o n was f r a u d u l e n t , a r b i t r a r y or c a p r i c i o u s , whether the o r d e r was 
suppor ted by subs t an t i a l evidence , and whe ther the ac t ion of the a d m i n i s t r a t i v e body 
was w i t h i n the scope of i t s a u t h o r i t y . H o w e v e r , i n th is p a r t i c u l a r ins tance , we can 



conceive of no benef i t w h i c h wou ld r e s u l t f r o m such ac t ion , because the re can be 
only one f i n a l conc lus ion based on the r e c o r d be fo re the c o m m i s s i o n , and that is 
that the o r d e r of the c o m m i s s i o n is v o i d . 

We a re moved to f i n a l l y dispose of the m a t t e r , and do not be l ieve that the 
c o m m i s s i o n , as such, is p r e j u d i c e d , i n a s m u c h as i t s counsel was p resen t d u r i n g 
a l l of the proceedings i n the t r i a l c o u r t and p a r t i c i p a t e d in the appeal , to the extent 
at least of s igning the b r i e f s of. appel lees i n add i t ion to the b r i e f as c ros s - appel lant . 
We take the v i e w that the c o m m i s s i o n and the pub l i c have been adequately r ep re sen t ­
ed and t h e i r v i e w of the case f u l l y p resen ted to the c o u r t . Thus , a r e m a n d wou ld 
only amount to an unnecessary act and r e s u l t i n cons ide rab le a d d i t i o n a l de lay . 

The o r d e r of the d i s t r i c t c o u r t , a f f i r m i n g the o r d e r of the O i l Conse rva t i on 
C o m m i s s i o n , is r e v e r s e d , w i t h d i r e c t i o n s to set the same aside and enter an o r d e r 
sus ta in ing appe l lan t s ' appeal and d e c l a r i n g the o r d e r s of the c o m m i s s i o n No. 
R - 1 0 9 2 - C and N o . R- 1092-A as i n v a l i d and v o i d . I T IS SO O R D E R E D . 

s/ D a v i d W. C a r m o d y 
Jus t i ce 
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