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CARDY, Justice.

This is & proceeding invoking our original jurisdiction by
way of a writ of prohibition. The case was instituted in the

name of the State of New Mexico on the relation of the 0il Conser-

vation Commission and its members, and certain companies interested

in sustaining an order of the commission. The respondent is The
Honorable John K. Brand, District Judge of the Fifth Judicial Dis-
trict, and the proczeding seeks to prohibit him from receiving any
evidence in a cass ianvolving an appeal from the 0il Conservation
Commission other than the record as heard before the commnission,

The 0il Conservation Comuission held certain hearings in-
vyolving the question of proration of gas production from the
Jalmat Gas Pool in southern Lea County, New Mexico, and following
the promulgation of the commission's final order with respect to
preration, petitions for review were filed in the Lea County
district court under the provisions of § £5-3-22(b), N.M.S.A.
1953, by various operators who objected to the commission's order.
These petitions for review, eight im all, named the commission
and certain other operatore as respondents. The cases were <on-
solidated under one docket mmber in Lea County, and thereafter
a pretrial conference was held. At the time of the original pre-
trial conference, the applicants for the review advised the court
that they intended to offer evidence in addition to the record
made before the commission, The respondent advised these parties
that they snould notify their adversaries of ths "gist of the
testimony” and that the court on a second pretrial conference
would advise counsel whether or not the evidence would be con-
sidered,

Prior to the second pretrial conference held on September

23, 1958, the applicants for review submitted what was termed an




. "offer of proof" and an amendment to the offer. This was con-

sidered by the irial court and, after hearing arguments from

2 both sides, the court stated that the petitioners seeking the

4 review would be permitted to offer proof which was not available

5 | to the commission, in order that he might determine whether or

6J not the order of the commission was proper and reasonable and

, whether or not, in view of later developments after the order,

8; a determination could be made affecting the invalidity, unreason-

9“ ableness or capriciousness of the order in not protectiug the

10 correlative rights in the property. Following this announcement

11, by the respondent, the relators, after proper petition to this

10| ceourt, obtained an alternative writ of prohibitien.

lSi The case has been extensively briefed by attorneys for the

14: relators and respondent, and is before us for determination on

15| two questions, first, whether the writ of prohibition should be

16| Bede absolute on the ground that the respondent is about to

17ié exceed his jurisdiction, and, secomd, that if the respondent ls

18! held to be within his jurisdiction, whether we should not prohibit,
|

19, in the exercise of our superinteading control over district courts,
20?1 to prevent error reasonably calculated to work irreparable

51 mischief, great, extraordinary and exceptional hardship, costly
22| delays, and highly unusual burdens of expense. The relief sought
5z will be taken up and considered in the above order.

og | With respect to relators' right to prohibit, it appears
25 without question that the @Bial court has jurisdiction of both
26%1 the partics and subject matter, This ig admitted by relators.
27i§ However, they sariously contend that if respeondent allows the
g 8dmission of the evidence, that it will represent the exercise
29! of an exees$ of jurisdiction, We feel that thie contention is

20! directly answered in State v, Carmody, 1949, 53 W.M, 367, 208

3135 P. 24 1073, and in various other cases, including but not limited
2! to State v. District Court of Eighth Judicial District, 1934,
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Distriet, supra, but making very slight changes in erder to
fit the particulars of this case, we will paraphrase a part of
formar Chief Justice Hatson's opinien, as follows:

The fact that the district court may be about

to decide matters 1y is of no concern of ours
when merely imstiglt the juriesdiction, ner
is it material that t on review be compelled

to reverse the un.
1t nisht be convenient, in this case as in meny

others, to stop proceedings as soon as it s

that there is a substantial errer about to

committed. Such is not the policy of our law.

Such s system wmight develop delays and other incon-

veniences offsetting entirely the advantages often

suggestad for it.

Therefore, we do not believe thai the present case is one
calling for our writ of prohibitiok for want of jurisdiction in
the respondent to follow the course of action which he has
announeced,

This leaves for decision whether or not we should issuve
the writ ia the exercise of our superintending control reposed
in us by ¥N.M. Const. art. 6, § 3.

Without setting forth the same at lemgth, the statute,

§ 65-3-22(b), provides that the trial upon the appeal from the
commission “shall be de novo" with the tramscript of the hesrings
before the commission being made admissible {n whole or in part
subject to legal objections, and further that the evidence 'may
include evidence in addition to the transcript of proceedings.”
By the same ssction, the district court is directed to determine
the issues of law and fact upon & prepondearance of the evidence
and to enter its ovder either affirming, modifying or vacating

the order of the commission.
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. We thus have & cintroversy relating specifically to the
| powars snd duties of courts when cousidering sppesls frem admimis-
| trative tridusals. he relastors costend that tha de wow and addi-
| tlonal evidemes provisions are an uslewful delegation of pewer and
| vielate the basic theory of separatiom of pewars betwses the
. legislative, emscutiwe sud judicial branches of govermmsms; that
. the osurts camnot cemstitutiomally be required to review ds meve
| say admimistyative setiom that is desmed nemjudicial, sueh as in
' this case, provatisn of gas. On the contyary, the respondent main-
‘mmmmancmmmucamxw
tiomal dslegation of & lagislative fumetion and that the statute
should be zead as it stamda, allowing ths court te srrive at an
independant determisation of the issues {uvelwed, giving due
defarence, of courss, to the fact that the actien of the commis-
sion is deemed prima facis wvalid.
mmﬁmmmm:mm
venss, they will be subjected to great expenss iu ovder to combat
the preposed testimomy to be submittad by thess seeking the
revisw in the distrist ceurt, iancluding the mtkiag of additiemal
tasts and measuremsnts, and that the cest of preparisg this
wic-vi‘dn,n\w!.llnu-«t:iammlluliSm,eﬂﬂ.@}u they aleo peint out
7| chat the testimeny slyssdy asdduced bafore the cemmissien {s {a
the neighberhood of a theusand pages tegether with sevemty-five
exhibits, and that the reeord which will be received in the
district court in sdiditise to the commission testimeny will be
 extemsive by ressou of the fact that the case is expected te last
;mmamu they sise say that the delay will be cestly
%dmﬁﬁtm“hu&ommtw.dmr
"%utqamuwmmlm:,ﬂamﬂntm
ifummxiuetmmmkptam.
| In eppesition, respondent peints cut that the erigimal
Lm«mm#.nicmhnfkctudﬁatnm'in
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be in nowise prejudiced because this is the very eorder which
relators seek to have sustained; that the cost of the traascript
of testimony taken before the commission is a relatively small
item beecause the same can be stipulated to, in order to present
the same to the supreme court should the case be appealed; and
that actually there is very little more to this case than an
ordinary lawsuit inwvolving one or more contreoversial questionms.

It might be censidered that it is perhaps peetic justice
that the writer of this opinion was rather closely connected to
the case of State v. Carmody, supra. In that case, this court
exercised its superintending control for at least some of the
same Teasons as are now argued by relators, including the matter
of possible delay and cests on appesl, However, the net result
of the aforementioned decision was that that litigation became,
if possible, even more involved, cestly and considerably delayed
than it would have otherwise. See Transcontinental Bus System
v, State Corp. Commission, 1952, 56 N.M. 158, 241 P. 2d 829. In
the instant case, there is no apparent reasen why the case could
not be tried in the district court and, even if appealed, dis-
posed of within a reasonable time.

Much as we appreciate the position takem by the relators
and the fact that, at least for the moment, it might seem that
it would be better for this court to render an opinien deter-
mining what may or may not be considered in a judicial review
from the 0il Conservation Commissiom, it is not felt that
relators' remedy by appeal is so inadequate as to warrant our
exexcising the power of superintending control. It does not
appear to us that irrepsrable mischief will result, nexr is there

any great, extrsordinary or exceptional hardship invelved insofar

as relators are concerned, any more 80 than might oxist if the
situation as to parties were reversed. It should be mentioned

that. by reason of the seriousness of the question involved, it




is reasonable to expect that there will bs an appeal to this
cgurt, no matter who is successful in the court below. It
would appear that there may be some delay which, as relators
claim, will be costly; however, a great deal of the delay,
thus far at least, is by reasom of the institution of this
particular proceeding, 8o also there may be some fairly
unusual burdens of expense which will have to be borne by
relators, but these are items which, though unfortunate, are
freguently a necessary adjunct to litigation of the type here
involved, Cempare State v, Carmody, supra, at 378, which
setes forth the general grounds under which this court will

exercise superintending comtrol.
We have not mentioned it before, but the respondent herein

is a trial judge of broad experience and well recognized
ability and he has specifically stated for the benefit of
counsel with respect to the proposed proof that the relators
will not be precluded from ebjecting te the proof when offered
and also that the respondent as the court is not precluded
from sustainiang relators' objection. The trial judge will
now have the full benefit of the thorough briefing and
analysis of the authorities preseated here, and, although
we cannot and do not anticipate what the final ruling of
the respondent may be, it is not outside the realm of
speculation that relators might be agreeably surprised
in the actual trial, We believe that the rights of all of
the parties will be protected and that it will make for a
more orderly admimistrition of justice to allow the case to
proceed to trial, reserving unto this court on appeal, if
the same is taken, any questions with respect to the points
raised in this actiom,

From what has been said, therefore, the alternative writ




of prohibition will be discharged as improvidently issued,

IT I8 SO ORDERED.

3/ David W. carmody

ustice

WE CONCUR:
ﬂ “v.ozan 5, Lirfan C.J.
jatie sadler Je
1/ 2ton J.
Edirin L, 2.cpe D.J.

McGHEE, J., not participating.




