THE STATE OF NEW MEXICO 101 Digtrict Cowrt of the Pifth Judioial
Matrict of the State of New Hexico sitting within arnd for
the County of isa, and the Honorable John K. Hrend, DPistrict
Judge of the Pifth Judicial Dlateict, GREETINGS:

AOBREAS a petition for Writ of Prohibition has deen filed
in sids Gourt in the above entitled cause alleging as follows:

1. That there is pending in the Pistrist Jourt of the PAifth
Judizial Bstrioct of tie 3tate of Hew Mexico in and for the County
of lea, Cause No. 16813, Continensal 011 Company, et al, Peti-
tioners, ve, 01l Conmervation Commission of New Hexico, ot al,

2. That said Causs Mo, 16213 is a review action from Order
Nos. 2-1092-A and R-1092-C snteved by the 011 Conaervation Com-
nission om Jaruary 29, 1958, and April 25, 1958, respectively.
Coples of said Orders have bDean filed with the Supreme Sourt of
New Mexico and are inesrporated herein Ly reference.



3. That after the entry of Order R-1002+C, cight separate
petitions for review vere filed in the Ristrict Court of tis
Fifth Judicial District seeking a reviex of the aotion of the
04l Comservation Commislion, The Court dockated theae cases
as Nos. 16213 through 162080, Tho cuies Ware RDSsQuently cone
solidated and docisted an Mo, 16213. A copy of each petitic
for reviev has been filed with the Suprese Court of New Hexioo
and are incorporated heveir by reference,

&. Thet a pre-trial conference was held in Cauvse No. 16213
on August 4, 1958, at lovington, New Mexioco, before the Hon. Joim
R, Brand, Mstrict Juige and respondent herein. The remarks of
the court, shlch constitute She jre-Srial order have been filad
with the Suprens Court of Hew Mexico and are incorporated herein
by reference. At the pre-irial conference petiticners stated
that they intanded to present additional evidence at the trial
of Cause No. 16213, The court advissd the petitioners to notify
relators and the court a& to the glat of what testimony they
proposed S offer and she reascon for doing do. The court stabed
Shat it would rale on whether it would listern to such additional
tastinony at a second pre-trial conference.

5. ‘That on Septembor 15, 1958, petitioners subaitted an
‘offer of proof” to relators and premummbly to the court setting
forth the additional testimony whioh they intend to present wWor
trial of Cause JNo. 163213. A copy of thls offer has been filed
with the Suprems Court of New Mexico arnd 18 incorporated herein

6. That a second pre<trial conference was had before the
Non, Johm R. Brand, Distriot Judge, oh Septexzber 23, 1958. At
shis tise the relators urged that in & review of an order of
the 0Ll Conservation Commission in District Court, evidence in



addition to the record made before the Comaission could ot

be received ror considered by She Court in determining whether
the Commission astion 18 sabitrary, capricicus, wuwressonable,
ingereper er wnlawful. Arzument was then had on the adaissidility
ol each proposed item of additional evidence with relators
ssating that such argument in no way constituted a waiver of
objevtion toc the court's taking any additlional svidence in this
cuse.

7. At the close of argument the court stated that 1t would
take such additicnal evidense as wad not avallabis to petitioners
at the time of the hearings before the Al Conservation Com-
mission and which was not presented tc the Comission. The
soart further stated that such evidence wuuld b recelved in
order to Getoruine whether the orders conplained of were arbitrary,
sapricious, Wwneasaonable, improper orF unlawful. & written pre-
elined to issue & formal pre-teial order and asated that a
transcript of its reswris would constitute the pre~trial opder.
A copy of this pre-trial conference puling has been riled with
the Suprews Court of Hew Nexico and is incorporated herein by
reference.

S, Mhat mespondent herein will, unleas prohibited by this
Court, procesd to talse evidence in sdfliicn to the tranacript
of proosedings before the Oll Conservaticn Ccmminsion far the
scted in av apbitrary, sapricicus, uwnseasonabls, improper or
wrlmful sarner, shisch evidence the respandernt i3 wholly without
Jwrisdiction o tae. The “de nove” and "additional evidence’
provisions of Sectian §5-3.22 (bh), which Sestian grants a right
of raview from Commdasion actlon, doea not contemplate nor perait
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the soking of additional evidence ir the Diatrict Court for
the purpose of determining whether the G111 Conservation Com-
mission acted in an asbitrury, capricicus, wreaschabdble, is-
proper or unlswful sanner. Whether the aotion of the 0Ll Cane~
geyvation Comminmgion 13 arbitrary. caprieious, unreasonadls,
izgmper or wnlanful mast e dotermined solely on the basis of
the record nede before the Commiasicn. An interpretation of
this statube to allow the taking of adilticnal evidence for
MMW.&nmanwaﬂwmw
the statute unconstitusional in that it would viclate the
assparation of powers provision {Articls IXI. Section 1) of the
How Nexiso Constitution.

9. Taat 1¢ reapondent carries out his announced intention
0 take additional evidence suah action would be erver, and
this court should therefore intervene in the exeraise of {ts
powsr of superintendinz control to prevent such ervor inassuch
as relatcrs remedy by appesal is wholly inadequate for the following
PaARONSE !

{a) Remedy by appeal after the entry of final judz-
aert or decree would b azoompanied by unbearabls expense ard
delay to relators,

{(p) In order to preclude the posaibilisy of having
1% action bhranded unreasomadles, arbibrary, capricious or ia-
proper on the basis of additional evidense which it had no
oppartunity to consider, Aslator Oil Congervation Commission
would feal compelled to present testiaony in the District Court
tc support its astion. The preperation and presentation of
such testimony and exhidits would be extremwly costiy, tise
consaaing and detrimgrial to the effisiensy of the already
over-burdered tecimical asaff of Relator 01l Comservasion
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Camataalon, all to the ultizate detriment of the State of
Rew Fexiso.

(¢) Relator Texas Pacific Coal and 011 Comps
has already expended in exoess of ™irsy-five Thousand Pollars
for reservoir studies ard expert witness fees in presenting
the case before the 01l Conservation Commission. If peti-
tioners are permitted to present additional testimony, Relator
Texas Pacific Coal and 01l Company suss, of nesessity, do
likewise in order to aflequately protect its interests. Pre-
paration and presentation of suzh additional testimony will
resilt in an additional axpense of apprexizately Pifteen
Thousand Dollars to said Relator,

{a) Relator EZl Paso Hatural Gus Company has already
axpended in sxcesd of Ten Thousand Plve Hundred Doilars for
reservolr studies ard expert witness fees in presenting the
case before the 01l Somservasion Commission. If petisionesrs
Natwral Gas Company mabt, of neceasity, & likewise in order
to adequately protect ita interests. Preparaticn and presenta~
tion of such addivional testimony wilil resuls in an additicnal
sxpense of appruximately Five Thousand Dollars to said Relator.

(e) Approximately 75 exnibits and one thousand pages
Conpervation Commiasion, which will become 2 part of ths
recard in the Distriet Cowrt at the hearing upon the merite
- in Cause Mo. 16213, sogetber with the proveedings had before
the District Cours, would necsssarily be included in the
recerd to be flled in the Supreme Court, and the expense and
delay occasionsd theredy would de an undue burden wpoh relatora .




(f) That by reason of the expense invelved and
the delay which will Lnevibably ccour befure a final decislon
way bR oblained upon an appeal, the remwdy by appesal is wholly
inadequate and the ontry of a rit of Probibition 13 nezessary
o prevent irreparable alsshief, sreat, sxiracrdlinary, and
exosptional hardship; costly delays and highly vausmial burdens
of sxpenae.

IRREFOR

R, relaters prey that an alternative arit of Pro-
hindsion be issued herein directing respondent to show cause,

ak @ time fixed by this Court, why said ¥Writ of Probibition
shanild not be nude parmancnt and that aaid alternative Writ &f
Proaibition direct the respondent not to take ay additional
evidence i Cause Mo, 10213 until further ocrder of tiads Court
and that sald ¥Writ of Probdbition, altermitive and permanent,
direst and comand respondant not to fake any additionmal evidence
1n Cause No. 16213 o the Dooket of the District Court, laa
Sounty, New Mexioo,

HCH,, THEREPORE, you are hereby ccmmanded to desist and re-
fralr from taking any additional evidence in Jause Mo, 16213 in
the Districst Court of lea County, Hew Mexioco, until further order
of thie court and you are heredy ordered fc plead $o this Writ
an or before the - 8ay of "‘7“ s , 1758, showing
cause, il any you have, wny thls writ szbould not be =ade absclute,
Angé have you then and there this Writ with your cevtsificate of
having dong as comsanded.

JITRESS ths able Sugene D. Lujan, Chiefl Justice of the
Jupress Court of the 3tate of New Mexicc zid the seal of sald
Jourt, this _J- " day of 3eptazber, 1958.

LOWELL €. m% Clerk
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