
TEXAS PACIFIC COAL & OIL COKPABT 

THE MULE AW scorn OF THE xmim. m rm piaiaici COURT, OF 

UK ORDER QF gffi OIL CQffiBffaTIOK CQiMXiBSlQi? nciODIBO THE 

CUESTIOH OF WlkT mWMCE ¥iX BE. M^^MMi UPOH .aJHSAl* 

Tnis CES© represents the f irst appeal ever taken Is 

the stste of New Eeadeo from an order of the Oil Conservation 

Cords sion. It is taken under th® provisions of the o i l and 

gas conservation law of this State which vm enacted i s 193? 

and which was re-enacted hy the 19** 9 Legislature wH& certain 

a^endBonts. Included in ths essendnents vas one which changed 

th© appeal end review sections unaer which this appeal is taken* 

At the outset i t voule seen proper to state specifically 

the position of the Texas Pacific Coal and Oil Company in this 

cr.se and its attitude concerning the power of the District 

Court to review natters decided hy the Cosa&lftslonf including 

the nature of the evidence which may properly be hoard hy thia 

Court* 

The original application herein was filled by Ancvada 

Fetroleut Corporation and in its application i t requested that 

i t be printed en exception fros. th® state-wide rales concerning 

the spacing of oil and gaa walls* the general spacing profran 

io Kew Mexico has for E number of years been up&ei a forty acre 

basis | anc deviations froa that spacing pattern have aeon grant

ed fvcm ttee to time upon application for an exception to the 

rule. I t is of sons significance to note that heretofore ex

ceptions have beea requested for spacing patterns for less than 

forty acres* but this appears to be the f irst instance in thla 



State ia arnica application haa boon mm tm aa except toa r*~ 

cuootiag & spacing pattern for mm taaa forty acres, « should 

aa noted ia paaelat tbat Imernda it aat bets* foreed ay iom~ 

aiaaion ar anyone eloo to dri l l m m acre locations* taaaa 

Faeifle Ooml and Oil OOK any la taa M M of certain leasee 

la taa field here la vol red, ano it entered tao hearing before 

ta* @easjte*ioa f*ete*ttag tb* grunting ©f tne exception to tao 

state-eld* tal*. fa* ^aewisslcn alter * ear in-.- th* evidence, 

denied th* appiioatioa f#y tb* cmcoptica, ay it* order •*. w f 

la anion it found in effect that te* evidence su watted ay tbe 

applicant aa* ineuf fioieat to jsrovo that taa taKtaaton conoid-

area to ac noooaaary matter* of pioof for th* jpraatimg of an 

cxoeptlca tc tb* state-vide ral** The applicant then filed 

it* petition for rcbecTing setting cmt tho reap**** in ehtoh 

it ooaaiaered tbe ®e*mt«*iom in mtror, aa required by tao 

statute, aad upon th* denial cf the action for xdkmmtm it tare* 

thla appeal to tao ©curt, ia which appeal, under tao statute, it 

ia limited tc the acme <ft«*ttoa* which acre presented te tho Com-

mioeion to it* application for rehoavlt^ fact* la ao oometitm** 

tlonal sectioa presented ia tb* ictitioa for iovion, 

the first matter which texaa r&oifio )oal and Oil Cost-

pany mould Uh* to call tc the attention cf the Ooart, with the 

request that I t be determined at lata time, i* th* natiaro and on* 

tent cf the review of tho Ccrastiasion'a order which may be obtained 

before thia Court* fa consider tai* proposition fuada^atai/o<|tb. 

from a substantive and a -roeecnjral point of vie*, it ia a s»epo-

aitloa which wc raise at tb* outset, in order to avoid ta* peaci-

billty cf delay la the exposition cf this matter by the Intro* 

auction of evidenoo aad the Inevitable ejection tc ita aoaiaei~ 

bility. It is our petition that tho «*<»ooU«i novo* provi

sion* in th* lew Mexico appeal *tatat* violate tho aomatitntten 



of the state of lev Mexico, aM that thia Court, i f review is to 

he granted, ie Halted upon review te the transcript af evidence 

before the Coneerration Coastissioa and only suoh ether evidence 

ae aay hear upoa the power of the Comaiss ion to aat, It is oar 

further position that this Court oaa only inquire into whether 

or act the decision of the Ooanlasion ia supported hy substantial 

evidence, or le arbitrary or capricious, or beyond the power of 

the Coasiissloa to make, or violates some constitutional right of 

the appellant. 

loaUcahle genet national sad Statutory froylalaaa 

In order that the Court say bear ia aiad through thla 

argument tbe basis of the position of the Texas Pacific Coal and 

OH Coa pany, we wish ta call to the attention of the Court the 

constitutional and statutory provisions to which ae will aake 

reference and which we consider pertinent to this matter. 

la has heretofore beea stated, the 011 Conserration 

Coeatissloa waa created and its power defined by the re-eriactjaent 

of tbe 1935 Statute by the 1949 Legislature, which Statute now 

appears at Ohapter 89 of the 194S Accumulative Pocket Supplement 

of the Vew Mexico Statutes 1941 Annotated. Section 69-210 of 

tbat lot defines the general powers of the Coaaission aa follows: 

•The eensissien is hereby empowered, and i t ia its 
duty, to prevent the waste prohibited by thia aat 
and to protect correlative rights, as ia this act 
provided. To that end, the oosmission i s ea power
ed to aake aad enforce rule*, regulations and or* 
dare, and to do whatever aay be reasonably neoee-
eery to carry out the p&mmm Qt this act, what her 
or not indicated or specified in aay section hereof.9 

Seat ion 69-311 eaaaerete* aert ain specific powere of 

the Cons las ion, including the one which is pertinent to thia 

case by stating* 

"Apart froa any authority, express or ia plied, else
where gi ven to or exist lag la the c ceaaission by 
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virtue ef this sot or tbe statute of this state, 
taa ooaaiasioa ia hereby authorized to sake rales, 
regulations aad oraers for the purposes aad with 
respect to tbe subject matter stated bereia, r l s : 

*(10^ fe fix the spacing of veils; 

It should be apparent that the Legislature haa dele

gated to the Oil Conservation Conuieeion vide rowers te deal 

with matters involving the ^eduction sf o i l and gaa ia thl* 

State, and that suoh powers are legislative powers which oould 

he exercised by the Legislature itself or through ccaa it tea*, 

except for the fact that tbe Legislature obviously considered 

i t aor* practical to delegate these powers to aa administrative 

body composed of the Governor of the State, the Caassiasioner of 

Fublio Lands and the Stat* Geologist, a* a member and director. 

In oonaeotloa with this legislative power invested in the OH 

Conservation Commission, the provision of the Gone t i tut ion of 

Hew Mexico relating to separation of powers oust he considered. 

This provision is found ia Sectien 1, article I I I of the <3on~ 

stitution of the State, and ie aa follows: 

•the powers of the so ver nas ent of this state arc 
divided into three distinct department, the legis
lative, executive and Judicial, aad no peraon or 
collection of persona charged with the exercise of 
ae**re+p»pe*l|*oe^onging to one of these depart
ments shall exercise any powers properly belonging 
to either of the others, eacept as ia thia consti
tution otherwise expressly directed or permitted." 

Certainly thia is an unequivocal separation of paver. 

Finally, in considering this matter, it ia accessary 

to realise that when the conservation act waa amended hy the 

1949 Legislature, the provision for judicial review waa com

pletely revised ia an effort to provide a *ae novo* hearing 

before the Court. This statute, under which the present appeal 

is taken is found ln Section 89-S33 of the amended law, aad it 

provides as followsi 



"(b) Any party ta aaab rehear tag proceeding, 
die aat ie fied with the disposition of taa applica
tion for rehearing, may appeal therefrom to the 
district court ef the county wherein la looated any 
property of each party affected by the decision, hy 
fil ing a petition for the review of tha action of 
the commission within twenty (30) days after the 
entry of the order following rehearing or after 
the refusal or rehearing aa the oase aay be. Such 
petition shall state briefly the nature of tbe pre-
ceeeiags before tbe commission and sball set forth 
the order or decision of the eoasaiesion complained 
of aad the grounds of invalidity thereof upon which 
the applicant will rely; provided, however, that the 
questions reviewed ca appeal shall be only queetione 
presented tc the comalesion by the application for 
rehearing, lot ice of such appeal shall he served 
upon the adverse party of parties and the commiesion 
ia the manner provided for tbe service of summons in 
c iv i l proceedings, the t r ia l upon appeal shall be 
de novo, without a jury, aad the transoript of pre-
ceedings before the commiaaion, including the evi
dence taken ia hear lags by the commission, ahaH he 
received in evidence by the court in whole cr in 
part upon offer by either party, subject to legal 
objections to evidence, l a the same manner as i f 
such evidence was originally offered in the district 
court, fac commission action complained of ahall he 
prima facie valid and tbe burden ahall be upoa the 
party er part lea seeking review te eetablish the in
validity of such aotlea of the eemaiasiom. the court 
shall determine the leeuee of fact and cf law aad 
shall, upon a preponderance of the evidence introduced 
before the court, which nay include evidence ia addition 
to the transcript of proceedings before the commiaaion, 
and the law applicable thereto, enter ita order cither 
affirmlag, modifying, or vacating the order of the com
mission. Ia the event the court ahall modify or vacate 
the order or decision of the eoanlaeioa. i t shall cater 
each order ia lieu thereof aa it may determine to be 
proper. Ippeala nay be taken froa tho judgaent or de
cision of the district court to the supreme court in 
the same manner aa provided for appeals froa aay other 
final judgment entered by a district court in thia 
state, f ie t r i a l of such application for relief froa 
act lea of the commission and the bearing of any appeal 
to the supreme court froa the action of the district 
court shall be expedited te the fullest possible extent." 

thus, i t will be seen that la this argument we muat con

sider f irst , tbat the general powers of the Commission are derived 

from the Legislature and that tbe power to fix the spacing of wella 

haa been specifically delegated to i t . Second, that the Sonet 1-

tutioa of lew Mexico contain* a specific and unambiguous previ

sion providing for separation cf powers of government, third, 
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that taa review etatute, under which thia appeal ie taken,under

takes to authorize the court ta conduct a *de aara* hearing,and to 

eater aa order ia Ilea ef tbe Oeealaalea'e order, after hearing 

aev and additiaaaX evideao* which was net before tbe Commission. 

General 4aplioahla Principle* of Adaiaigtrative taa 

Before proceeding with a diaensaion of the eaaee con

cerning tbe question here involved, ae consider i t proper to brief

ly aeatioa some general principlea of a dmiaistrative lav which are 

discussed ia these cases and which ve consider to be pertinent to 

the matter here under discussion. 

as is stated in 43 American Jurisprudence, Public Ad

ministrative Law, Section 35: 

•the necessity for vesting administrative authori
ties with power to maze rules and regulation because 
of the impracticability of the lawmakers providing gen
eral regulations for various and varying details ef 
management, has beea recognised by the court, and the 
power of the Legislature to vest auch authority la 
administrative officers haa been upheld as against 
various particular objections. • 

Questions such as are present in the instant case arise 

act eo auoh froa the authority of the legislature te confer power 

upon the administrative board, but rather upon the nature of the 

power exercised by the board aad extent to which judicial review 

aay be had. This proposition involve* the question of whether 

the power exercised by the administrative body ie legislative or 

judicial. Tbe distinction between these types of powers is some

times difficult to make, but in general it is , as stated in 42 

American Jurisprudence, Public Administrative Lav, Section 36, 

as follows: 

"Legislative power is the power to aake, alter, 
or repeal lava cr rules far the future, to max* a 
rule of conduct applicable to an individual, who 
but for such aet lea would he free from it ls to 
legislate. The judicial function is confined tc 
iajunctions, etc*, preventing wrongs far the future, 
and judgments giving redroa* for those of the pact.* 
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The broad general powers delegated te the Oil Conser

vation Commission by the statutes which have been quoted, coupled 

with the specific power to regulate the spacing of wells indi-

oatee to ue that this is a wide discretionary authority, a legis

lative authority granted by the lavaasera to the Oil Conservation 

Geaaissiea. It obviously affects the actions of persons in the 

c i l and gas industry in the future and has no reference to the 

protection of private rights ae of the present or for the redress 

against wrongs which have beea done in the past. In other words 

i t appears to us that this is clearly a legislative rather than 

a judicial function. This brings us to the Meat of the proposition 

insofar as the general applicable principles of administrative 

lav are concerned, is is stated in 43 American Jurisprudence, 

Public administrative Law, Section 190: 

*It ie a well settled general principle that 
non-judicial functions cannot be exercised by or 
imposed upon courts, and statutes which attempt 
to make a court play a part in the administrative 
process by conf erring upon i t administrative or 
legislative, as distinguished from judicial, 
functions may contravene theprinciplee of sepa
ration of powers among the different branches of 
oar government.* 

lad in Section 191, American Juris prudence, follows 

this line of reasoning by stating: 

•The etatute which provides or permits a 
court to revise the discretion of a commission 
in a legislative natter by considering the 
evidence and ful l record of the case, and 
entering the order i t deems the commission 
ought to have made, is invalid as an attempt 
to confer legislative powers upon the o©wrte.» 

Boolsloa* of the Oourta of other State* 

There are several decisions of the courts of the 

western State* coacemiag the power cf the court to review the 
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action af aa administrative official a; an administrative board. 

Before paeeing to taa Sea Mexico eases, ae vould like to revlev 

briefly aoae of tbe language la these oaaea ia other States which 

touch upoa the subjects here involved. 

The f irst case to which ae wish to call the court*s 

attention is the case of banning v. Perry, 62 P. 2d 693 (Ariz.), 

Thle case involved aa action between two parties who sought to 

obtain froa the State Laad Department a lease upon certain State 

land, after investigation aad hearing, the Coaaissioaer approved 

the application of one of the parties and the other party appealed. 

Ia the State of Arisoaa the Land Department consists of the Gover

nor, the Secretary of state, attorney General, State Treasurer, 

and State auditor. After hearing this Land Department approved 

the decision of the O&aaisaloner, aad the party who had lost the 

application appealed to the court under the Constitution and statutes 

of Arizona. The case was tried in the superior court of one of 

the counties of Arizona without the aid of a jury and de novo 

as the statute seeaed to contemplate that it should. The case 

was taken to the Supreae Court of Arisona upon appeal, the appel

lant coatending that under the law of facts he waa entitled to 

have hie lease renewed. Ooneerniag; the question of the extent 

of the "trial de novo* as provided in the statute, the Arizona 

Supreme Court had this to say: 

"Ihile the superior court oa appeal from the 
Land Oepartmeat tries the case de novo, i t should 
not be forgotten that the court is sot the agency 
appelated by lav to lease state lands. The Legia-
lature has vested that power ia the Land Department. 
I f i t investigates and determines which of tan or 
more applicants appears to have the beet right to 
a lease, ita decision should be accepted by the 
court, unless it be without support of the evidence, 
or le contrary to the evidence, or is the reeult 
of fraud or misapplication of the lav.* 

The Arizona court discussed with approval the decision* 

from the State of Wyoming which have held in a similar vein: 
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"In speaking of tbe functions of thm court ca 
aa appeal froa the Lead Department It la aaid. ia 
Miller v. Hurley, 5? Wye. 344, 36g P. 23$, *the die-
cretlon of the Land De partis ent la leasing the public 
lands ahoald be controlling' eacept ia a case of the 
illegal exercise thereof, cr in the case of fraud 
or grave abuse of each disor et lea.* It aaa further 
sa i l ia that caae: *Ia the f irst place, aewhere 
in the Constitution or statutes le the district court 
or a judge thereof, granted power to lease state landa. 
Both the Constitution and the statutes repose that 
power in the land board. In exercising auch power, 
the land board exercises a wide discretion. (Gating 
fyeaiag cases) If , by the slnple expedient of an 
appeal froa the decision of the land board, that 
discretion can be taken froa the board and rested 
in the district court, as contended by appellant, 
then the discretion of the land board amounta to 
nothing on a cent oat oft oase. It is an empty thing, 
a mere ignis fatuue*,* 

the Arizona court continuesi 

*Aad, we may add, a practice which termite 
the court to substitute its discretion for that 
of the Land Department vould give us as many 
leasing bodies as there are superior courts in 
the state, or fourteen in number, instead of one 
as provided for by the Legislature—aa intolerable 
situation.* 

this same view is followed in Denver 4 H, <!. f.H. Sc. 
v. Public Service Commission 100 P. 3d 553 (Utah). In that case 

the applicant for a motor carrier permit and the prat est aat both 

applied for reheariags after the Public Service acaaieeiea of 

Utah had granted an application with certain limitations, the 

matter was appealed to the District Court under the statutes of 

Utah, the court called attention to the fact that frier to the 

enactment of the 1935 statute the court * s review of the action 

cf the commission vas limited to questions of law and the com

mie e ion* s findings of fact were final aad not subject to review. 

However, in 1935 the Iiogialaturo changed the at at ute and provided 

that the District Court * ahall proceed af|ar a tr ia l de aevo*. 

The Arizona court in considering the extent of the authority 

of the Siatriot Court had this to say: 

•The expression •trial de novo* haa been 
meed with two different meanings (3 Am.Jur.p.358, 



see. 815); i l ) a oos pl ete re tr ia l upon new evidence; 
(3) a t r i a l upon the record made before the lower 
tribunal, Locally we find an example of the f i r s t 
in aection I04»7?-4, ILS.tl . 1033, covering appeals 
froa tbe justice court to the district court-— 
the case i s tried ia the district court aa i f 
i t originated there, l a example of the second 
meaning we find locally la our treatment of 
equity appeals wherein we say that the parties 
axe entitled to a t r i a l de novo upon the record. * 

In considering the effect of the amended Utah statute, 

as applied to these two different meanings, the court said: 

*Te review an action i s to study or examine 
i t again. Thue, * t r i a l de novo* aa used here must 
have a @earning consistent with the continued ex
istence of that which ie to be again examined or 
studied. I f , in these cases, the f i r s t meaning 
were applied to the use of the term • t r i a l de novo* 
then one could act consistently 3peal of i t ae a 
review, as the Commission^ action would no longer 
exist to be re-examined or restudied. There would 
be no reason for making the Ooaaaiseion a defendant 
to defend something that had been automatically 
wiped out by instituting the district court action. 

•What the Legislature has done by Section 9 
i s to Increase the scope of the court's review of 
the record of the Oomniaaion's action to include 
questions of fact as well as questions of law. A 
submission to th© court of the applioation,together 
with testimony other than the record of the testimony 
before the Copies ion was not contemplated. The 
Legislature had in mind the second meaning when 
i t used the word * t r i a l de novo* here.* 

in the Wyoming case of Baaahaf v. Swan Oc. 148 P. 2d 

325, the framing Supreme Oourt had before i t an appeal froa the 

District Oourt of a Wyoming county, which had reversed the decision 

of the btate Board of Land Commissioners on the question of to whoa 

a state lease upon certain lands should be issued. Goaf Hot lag 

applications were f i led in the office of the Commissioner of 

Public Lands. The CoesfBissioner of Public Lands awarded the 

leaae to Banshaf, and upon appeal to the Board of Land Uommieaion

ers under the statute that award was set aside and a leaae ieeued 

to Swaa Com pany. Upon appeal te the District Court, the District 

Oourt reversed the Board of i*suUQetolaw**ce«s, and the appeal 

here i s taken by Banzhaf from the order of the District Court. 
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Under the Wyoming Constitution certain state of~ 

flcials constitute the Beard of Land Commiesionere and have 

tbe power to lease state lands, the statute concerning the 

leasing of state lands provides that any party aggrieved by 

the decision of the board aay have aa appeal to the Met riot 

Oourt, and upon the appeal the contest proceeding "shall stand 

to be heard and for t r ia l de acvo, by said court*. 

Ia Miller v. Hurley, 362 p. 238, the court said aa 

follows: 

"In the former decisions of this court above 
aet forth, it has been held that the discretion of 
the land board is a substantial thing, and cannot 
be Interfered with by the court, except in case of 
fraud or grave abuse, resulting ia aaaifeet wrong 
or injustice, let i f appellant'a contention were 
upheld, it would be accessary to hold that the 
discretion of the land board, conferred on it by 
the Constitution and statutes of thia state, and 
heretofore recogniaed by the decisions of this court, 
is completely wiped out by an appeal. We cannot 
concur in such con tent lone, but hold that that 
ittsereHQI^should be controlling, except in the 
case of an Illegal exercise thereof, or ia case 
of fraud or grave abuse of such discretion.* 

the case which we consider to have almost the ease 

factual situation as the case here involved is the recent case 

of Oaliforaia Co. state Oil * Oaa Beard, 2? 8o.3d §42 {Miss.). 

This waa an appeal to the Supreme Oourt of Mississippi from a 

final ûdgaient of the Circuit Oourt of ideas County, Mississippi, 

which had dismissed an appeal taken by the California Company 

froa an order of the State Oil & Oaa Board. The order had granted 

to T. t. Hodge, the appellee, an exception to the general rule 

concerning the spacing of oi l wella, which was the same type of 

order as ie here involved. The Circuit Oourt had dismissed the 

appeal oa constitutional grounds and no opportunity was offered 

the Oaliforaia Company to offer proof as to whether the Oil & Gaa 

Board should have passed such an order. The tflsaisaippl Statute 

at Sectioa 6136, Code 1943, provide* that anyone "being a party 
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to sues, petition aay appeal froa the decision of the board vlthia 

tea days from the date of the rendition of the decision to the 

circuit court of Kinds county, or of the county in which the 

petitioner is engaged in business or drill ing operations . . . . 

. . .and the matt er shall be tried de novo by the circuit oourt 

aad the circuit court shall have f u l l authority to approve or 

disapprove the action of the board.* 

The question raised here vas that the requirement 

that the matter be tried de novo was unconstitutional and void 

because i t undertook to confer nonjudicial functions upon the 

eircuit court. It should be noted here that the Mississippi 

etatute does not go as far aa the Bee Mexico statute, eince i t 

gives the oourt authority to approve or disapprove while our 

statute gives the court authority to modify, or in fact to enter 

aay order in l ieu of the eomaiaeioat'a order which the court deems 

to be proper. The Mississippi court ©ailed atteatioa to the fact 

that the provision of the Mississippi statute for a de novo t r i a l 

vas inooasistent with the provision authorising the court to 

approve ox disapprove the action of the board. Io such incon

sistency appears to exist under the lew Mexico statute. The 

Mississippi oourt found i t possible under their etatute "to hold 

the de novo provision unconstitutional but to sustain the power 

of the court to * approve or disapprove' the action of the board*. 

In so doing the court had this to say: 

*The decision of the foregoing questions is found to involve 
the question (1) of whether or not a t r i a l de novo 
In the Circuit Oourt in the instant case would 
permit the Circuit Oourt to substitute i ts own 
findings and judgaeai fox that of the State Oil 
and Gas Board on a purely legislative or adminis
trative matter, aad, (2) i f ao, whether or not the 
right of appeal should nevertheless be preserved 
by striking down the provision for a t r i a l de novo 
and retaining the power of the Circuit Oourt to 
merely approve or disapprove the action of the 
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State Oil saa Gas Beard, upon the theory that 
to permit said Court oa a tr ia l de novo te 
substitute its ova ideas as to the proper 
spacing of oil wel1B for those of thla ad
ministration or legislative body is unconsti
tutional, while the mere right to approve or 
disapprove its action is a valid exercise of 
judicial paver oa a hearing as to whether or 
not the decision of said Board in that regard 
ie supported by substantial evidence, le 
arbitrary or capricious, beyond the power of 
the Board tc mate, or violates soae constitutional 
right of the complaining party. 

'We are unable to say that except for the pro
vision granting a tr ia l de novo the Legislative 
would act have given the right of appeal at a l l 
from any action of the Oil and aaa Board. It 
haa made previslea for appeals ia many instances 
from the decisions of administrative boards cre
ated by statute ia this State without requiring 
that the testiaoay taken before such tmt3tm be 
reduced to writing for such purpose. But i t ia 
unnecessary that we ahall here digress to illustrate. 

•The Legislature iteelf had the right ia the first 
instance to prescribe the general rule and regula
tion as to the spacing of c i l and gas welle and te 
provide for exceptions thereto under given circum
stances, and i t had tbe right to delegate thia legis
lative power to a special administrative agency, com
posed of the State Oil and Gas Supervisor, who ie 
to he a competent petroleum engineer or geologist with 
at least five years experience la the development and 
production of c l l and gas. and therefore pr seamed to 
have expert knowledge as to the ptmpm rules and 
regulations for the spacing cf oi l and gas wella,and 
alec tbe Governor, attorney General, and state Land 
Commissioner, as i t haa done by Section 5 cf Chapter 
117. Lava of 1932, now Section 6136, Code 1942. lad 
it is to be conceded that in adopting such geaeral 
rule and regulation, the Oil and Oaa Board waa acting 
ia a legislative capacity; and we arc ef the opinion 
tbat ia granting the exception involved in the In
st aat case to the said general rule and regulation 
the said Board waa likewise acting in at least a 
quasi legislative capacity. In order that any hearing 
ahall be judicial in character, i t must proceed upon 
peat or present facte as such, which are of such na
ture that a judicial tr ial tribunal may fiad that they 
do or do act exist! while ia making these conservation 
rules and the exceptions thereto the larger Question 
is one of state policy. So that what is to be made of 
the facta depends upon their bear lag upon a legislative 
policy for which persona of special training and spec
ia l responsibility have been selected. 

There appeared to be l i t t le doubt in the minds of the 

Mississippi court, and there ia l i t t le doubt in ours, that i f 
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the Legislature has Met fit it thuM hsv* adopted thia general 

e pacing rale aaa regulation aad ocnld also hava hoard teetkaeay 

aa ta whether exoeptlene should at p*ov*t*a thr, -aaa th* fact 

taat it aay aa** conducted ouch a soaring would nod mm 
iat ̂ 4̂̂  4Wê Ŝ At-̂ fljSee â Mâ â -̂ Ĥ aajft̂ Lif ê?e§M8̂  ê Jô iJom'ê eŵ B̂ av'̂  J^JSĵ ef̂ fe $̂̂ j99̂ £̂ ê f̂ f̂i4K t̂ ^Eê jfii'̂ ^ ^ 

aiaa* taa Le îalatwr* had taa pa*e* ta 
*̂ âlâ â t •aJ îaaadf a^aa '̂af̂ taa^* 'a1?i« 2o|ftfn$ 

oath tao gtmeral rule* aad regulation*, a* pro* 
video fox af the * t ** u t */ A?* «*f«P*i<>»« thaxato 
after- a henrlng* waa ao ntvSMVfttt otatod iilcewioo 
iesialatlire i that, therefor*, the circuit Oourt would 
oe without eoattttutiooal jsowor oa appeal to et*>» 

aad Oaa lioard, oa a legislative or adaiaietrativ* 
©uestioa, eiue* the eepsratioa of orteutivt, legis
lative aad Judicial powera.. fcestrtsV* lative aad Judicial 
la riov of tht preoAsr̂ tioa of validity of statutes, 

the ateetttippt court held that the authority of tho ease* te 
approve or <Ji*ap?veT« the action of the hoard say ht ^ e l d hy 

•Uniting tt.^jutWity ^ t ^ ^ ^ f t f j&jtfJM 
^Mfc ^^PBl^l3H(^^ 4̂  •^o^KJa^B^^i ^̂ ê  *̂ M ê̂  4**^v4((Ha" 4MK**jjP t̂f'm 'Wê â ê Pefê Hê ô̂ SS 

whtthtr or aot tholeeiaioa of tho adalnietrwtivt 
SetJIufl o ^ ^ ^ r ^ ^ ' r o w A the arbitrary or oaprioioaa. beyond tho power of %i 
Board tt make, or violate* aoae constitutional 
right of tht eonpl*tnin*<: party . • 

tht oourt further held that ta d«ter*inta$ thoat 
euestloae tht circuit eouft would nt aet tai* Judicially and to 
that cad it might hear evidence tt the eat eat of det ermiaiag 
what etato tf facta tht edataistrettve hody acted oa. lot tat 
oourt specifically Halted tht evidence which sight ht 

ay taylast 
present tt tht 

A SmfftiSttK he* 
tr act the eajsiaie-

trative hody hat nan** itt decieica am ante 
evideatc^had aotoA^e l̂trar l̂y^cr t j ^ t l w ^ 
r i ^ e f the*par4y°affacted thereiy. In ether 
werts, to ftiHt a trial d# matt i t tht Circuit. 
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Court oa a legislative or administrative 
decision of the State Oil and Oas Board,within 
the common acceptance of the tara 1 tried de novo* 
would permit a party to withhold entirely any show
ing of his facts, ae he contends thaa to he, froa 
the original hoard composed of experts and of those 
charged with the responsibility of a great public 
policy of the State, aad wait until on appeal when 
he wi l l make hie f u l l disclosure for the f i r s t 
time before nonexperts in that f ie ld to determine as 
to the proper spacing of o i l and gas wells. In such 
case the Court would be departing from its proper 
judicial function into the realm of things about 
which i t has no such knowledge as vould form the 
basis for intelligent action.* 

After disposing of the deelsioae of the Texas Oourts, 

as not applicable to the Mississippi statute because based upon a 

statute providing for an independent action rather than an appeal, 

the opinion as a part of its conclusion recites: 

•Therefore, the only sound, practicable or work
able rule that can be announced by the Oourt is to 
hold that when the appeal i s from either a general 
rule aad regulation or from an exception granted 
thereto, the Oourt to which the appeal l s taken 
shall only Inquire into whether or not the same is 
reasonable aad proper according to the facts disclosed 
before the Board, that is to say, whether or not i ts 
decision is supported by substantial evidence or is 
arbitrary or capricious, or beyond the power of the 
Board to make, or whether i t violates any consitutional 
right of the complaining party.* 

The oonourriag opinion of Justice Griff i th considers 

the question of the power of the Oourt and of the type of evi

dence which aay be presented, concluding as follows; 

"The result is the conclusion that the legisla
ture could not confer upon either of the said judicial 
courts the original authority ia either respect above 
mentioned, and since it could not do so directly, i t 
could not do so by the indirect device of a t r i a l de 
novo on appeal; and thus there i s the further result 
that a l l the authority which could be conferred on 
the courts would be of a review to determine whether 
the Oil and Oas Board in i ts order acted within the 
authority conferred ca It by statute, and i f so, then 
whether in making i t s order i t did so upoa facts 
substantially sufficient to sustain i t s action. 

•The essential nature of such a review is such 
that i t must be of what the Board had before i t at 
the time I t made its order. It would be an incon
gruity as remarkable to permit another and different 

- I S -



record to be made up on appeal to tlie circuit 
court as i t would be to allow another and a 
different record to be presented to this Oourt 
on aa appeal to i t . Tbe guest ion i s , and ©ust 
be, what did the Oil and Gas Soard have before i t , 
and a l l this the majority opinion haa well aad 
sufficiently pointed out. 

"But what the Oil and Gaa Board had before 
i t i s best and most dependably shown by a cert i 
fied transcript made by a oo© pet ent person in 
precise duplication of what was there heard and 
what there transpired. It is an incongruity in 
serely another phase which omits such a trans
cript, and thereafter would ca l l witnesses to 
prove what me heard by aad #hat transpired 
before the Board, as is allowed to be done by 
the reversal la this case... * 

It appears to xm that these cases, particularly the 

last one, which involved an appeal froa a board similar to 

our Oil Conservation Commission, clearly reflect that the most 

recent decisions leave to the administrative bodies the dis

cretion which has been given them by the Legislature, and that 

the courts confine themselves solely to the question of whether 

there is substantial evidence in the record before the Commission 

oa which the Commission^ decision can be baaed, or, in other 

words, whether the administrative body acted arbitrarily. I t 

further appears that since this substantial evidence rule ie the 

baals for the extent of review, the transcript of evidence before 

the Commiesion ia the only evidence which caa logically be 

considered. 

lew Mexico Law Concerning Appeals snd Reviews 
Of Orders Of Administrative Bodies 

We come mow to the lew Mexico law concerning appeals 

from reviews or orders fro® administrative bodies, which we con

sider to bear out our position as to the power of this court to 

review a decision of the Oil Conservation Commission. As haa 
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heretofore been stated, the pertinent provision of the Consti

tution of lev Mexico i s contained in Section 1 Article I I I and 

i s as follows: 

"The powers of the government of this state are 
divided into three distinct departments, the legis
lative, executive, and judicial , and no person or 
collection of persona charged with the exercise cf 
powers proper I f belonging to one of these departments, 
ahall exercise any powers properly belonging to either 
of the others, except as in this constitution other
wise expressly directed or permitted. * 

Until rather recent years, the cases in lew Mexico 

concerning the powers of the courts to review decisions of 

administrative bodies have been confined primarily to appeals 

from the action of the state Corporation Commission. The Con

stitution of lew Mexico i s unique in that it contains the 

provision for the powers of the Corporation Commission and 

further provides for removal of matters covered by the consti

tutional provision to the Supreme Oourt of lew Mexico, and: 

"In the event of such removal by the company, 
corporation or common carrier, or other party to 
such hearing the Supreme Court aay, upon application 
in ita discretion, or of i t s own motion, require or 
authorize additional evidence to be taken in suoh 
cause; but in the event of removal by the commission, 
upon failure of the company, corporation, or common 
carrier, no additional evidence shall be allowed.... 

* . . . . the said oour shall have the power and 
i t ahall be i ts duty to decide such cases on their 
merits, and carry into effect ita judgments, orders, 
aud decrees made in such oases, by fine, forfeiture, 
mandamus, injunction and contempt or other appro
priate proceedings. 8 

(Article I I Section ? Constitution of Bew Mexico) 

As the functions and duties of the Corporation Com

mies ion have grown, it has become necessary to enact a statute 

supplementing the Constitution, which crovidee in effect that a 

motor carrier being dissatisfied with an order of the Oommiseion, 
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which order ie aet reaovaale directly te tbe iiupreae ieurt under 

the constitutional provislone, says 

•Ceaseac* aa action in the district court for fimata 
Fe County agalnet the Connies ion ae defendant, to 
vacate and eat neide each ardor or owftminatien, 
on the ground that i t ia miawful or unreaeonable, 
la any each succeeding the court nay grant relief 
hy injunction, ttandajane or other extraordinary 
remedy,. 

the i t state further provido* thnti 

"The tone shaH he tried and determined m other 
c iv i l aotioon without a |ary #* 

Clew Itexloo statute* vm. Annotated 68-1383) 

It ehould he horse in mind that ana* of the oases 

cited are under the constitutional 'prcviaion, aad mm under 

the etatutory provieicn. 

Tho f irst ease in lev Merino apr'.oaio to sesord v« 

IK & E„ ii. vr 1. a # 88?, which waa a proceeding uad*r tha ociteu* 

tutional provision, neviaf directly fre© the Oanaiooion t© tho 

supreme Oourt* la this e«a* the natter waa roacved by tho 

Concise ion «hen the carrier refused to oonply with the order, and 

the oourt refused tc allow an^itional evidence under the Consti

tutional provision. The Attorney aonerml too* the pcaiticn that 

toe Supreme Oourt had a right to torn ita Independent Jusgneat 

in the matter and mm act confined tc a consider at ion cf the 

reaseeuableaee* and lawEulaeea of the order of the ©cissies ton. 

He based hia position upon the language in the etatute quoted above, 

that the court shall have 4the power and i t ohall be ita duty to 

decide such mmm u p their merit**. The auprono Oourt had thia 

to sayt 
aSow i f tbe coat cation is ooond then tho 

provision Just ^aotod iavoate this court with 
legislative power to fin rate*. There ie ao 
doubt but that tbe people cf tho state, by eon* 
otittttional prowiaion ceuii confer such power 
a*oo the judges ef the ^uprose Court. I f they aan 
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fit they niflfet MtttM all thm mmm ot gmmwmmt 
in one d*part«i@»tf but such action would not oo 
iu accord with tho settled policy of the etatee 
of the Union* where i t on* been the *tudi*d par-
pace to, cc far a* po*eibl*g loop oopareto tec 
three ^reel dapmrtaeste* end wt ehould act sc ecu-
striae the roowiolos ac oeaferriag' logtolotivo power 
upon this oodf, nolo** compelled to do cc by clear 
aai uoalotahahie language.* 

The court held that the only thing tc fee decided upon 

the appeal by the Oc««i»eioa was the reanonaoieneae snd lawful

ness cf the order, and they concluded that i f the oourt finds 

tbe order reasonable and lawful, i t enter® a jndgsie&t to that 

effect, but I f i t find* it unlawful aad anrona^nanle« it refuses 

to enforce i t and tht ivfeatt Corporation Ooamiesion way proceed 

to font .;. new order under ita rule. 

Ihia propoeitloa waa further diocunaod in ^caborg *• 

natea *obUc -iornioo on., M i.a* o»| S F.Sd 10$, ia which tho 

petitioner had removed a natter before the Corporation 3oaa£aaioa 

directly to the <u prone Oourt, snd the Perforation aonmlaslon 

filed a notion to disaioa. the facts of the case arc not particu

larly pertinent to the preoont q«eation, but aeae of the la&gua@e 

of the oourt ladioatoo the position which it was *ntiefc to take 

ia these setter*. *e <moto fron tho oaoo ae foUooni 

•the proccodia** cf rmcvml Is act for th* 
review of judicial action hy the connotation* 
it is tc teat the remecnaaleneae and lawful
ness cf its order a. Tb* fuactlom cf the 
ijeaimiaaiea 1* leglslatlvei that of the court, 
adicial* fhc ccnmiael« ia act given power 
o enfer ec any order j i t being sorely a tote* 

aaklng cr rule*******- body, oeaae what, i f 
there ve?e »tc ooauiioelon, the L«%t*iatu*o 
alone oould do. the court, ca the other tend, 
caa make no rate or rule, since i t lent* the 
legislative newer.• 

jerhapa tie aoot ooapietc dlacuaoion of the natter 

arose ia the oaa* cf «arrie v. state Corporation Coaniosien 46 

m^i 22** u So. 333, which waa aa appeal under the statute 
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to tho alotrint oourt of '̂ oato fo Oonaty* tho carrier haa booa 
granted a certificate aaa another carrier, a*ve*oely affected, 

apr-caled to the district oourt. the appeal to tho dlatriot oourt 

aaa taken Oy war of a ooanlntnt files hy the protectant. At the 

trial , the plaintiff, instead of iat*o4aoitt£ the record of the 

hearing before the (̂ anaionlon, ia**c4uead new ovt&enoe hy way 

of testimony of eewen vitaeeeeo* upon oenoloslon of the owl-

donee the oourt made many finding* oontrary to theee of tho 

Cenvieoion and concluded,, an a natto* nf law, that the notion 

of the aonaUoion won unlawful and unrceaonaolo. Tan flrat 

quest Ion dlaononod nan tho scope of judicial rewiew provide* 

for in the statute. The oo«rt f-oen into a rmther ®m&mt$x* 

roview of tho Sew meatee Mthorities and dUonoeec ecverai law 

Peview artleio* ooaoornia^ the subject, some of its concluding 

resarfce are ae follows* 
•then ow t*cgiai#tufe enacted Oh. 164, 

L. 13m* it declared ito purpose and poltoy to 
confer upon the Ooanlantoai tho power ®nd authority 
to aake it its duty to onnerwiao and regulate tho 
traaopnrtntion of potoono and. property hy actor 
wohiole for aire upon, th* pablio hi*4n*ayo of thin 
state and to relieve the undue burden* en tho high
ways , aad to protect tho enf nty* aad welfare of 
tho travnUUg %nd whipping p*lie aad to freaorvo, 
fceter m& regulate traaepcrtatlcn md permit tho 
co-ordination of traasportation fac i l i t i c* . . . . . . . 

'Counsel for Appellee contends mat in tho 
removal cf a cause pending before the Omission 
under see. 51, etc. cf the Act, the trial before 
tho outvie* ©our* i* a trial do novo, f hit view 
is rep«ll*d distinctly by what we eaid la th* Seward 
Caae. . . . . . . . . 

*tven where statutes of otae* otaton hewn 
eaid that upon jnAletal review of nomlnUtratiwn cr 
legislative acta the trial ohnU be de novo, com* 
©sort* hav* hold suoh pr©wi*ioa unenartitatiesnl. 
others hold that th* do novo prevision it tinltoo 
to the anooHaJLnnott* by tan court of ohetho* 
the tnrindlotional facto cnlat and whether there 
had been due preonno. aai- whether th* Ominslen 
bed kept within it* tssful authority. 
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*fhnt «u*4iiiom of eeoftitutional right 
and power raised by aiaiiniatrntiva notion must 
be tried 4e sow© oo thai tho oourt mf reach 
Its own in&spandsatt Jnd^ent oa the font* nd 
the law without botag fecund hr tho rule of 
administrative finality of the facte aad that 
additional evidence star he Introduced eo that 
the** question* of ooaetitutloaal right ana 
power need mat he decided oa tha administrative 
record alone* aay he ooaoedoa* * 

**'c hold that tne yietriot oourt erred iu 
receiving aad ecasideriag testimony other th®n 
that which had ansa produced at tho hearing before 
the i&snission** 

the nost reeeai oase on this in jec t is lew Mexloo 

Transportation Co., Iaa, v.^tate Corporation Ooamiecion, Sl 

K, u, 1*8 F. 3d 880, ia whioh the Oomalsalom affiraed the 

position taken i s Carrie w. state Oerporation Ceea*i«£iea, supra, 

aad refueee to dlsturh oa order of the state Corpora*!an eon-

mission, the Court saint 
aFollewlaf the rulea there aanouaood, 

m are unable io mf froa m ereiilaatioa of 
the reeord that tho order of the ^©ssaiaeioa 
grantlas those ©ertifloatoo wm® either unlawful 
or uar«0usoa*hle» It io not oaf fieiea* that wo 
might hare reaofcea a different onaoXaslna.* 

t'aio aattor haa olao been diooaaood ia general in 

caa fro arieiag Qut of the oafotoawoat of the liquor laws of 

sew 'netLoo by .-the Bureau of a*v*aae. Owr statu*** mxthntlsn 

tho Qoamtesloaer ef evenue to eetahlUh a 'division of ,A*xu>x 

.oatrol aad to appoint a ehisff of this division to n#«isiis*er 

the pe«cre and dat lew of it* 

(sow aerie© statutes 1941 Annotated, 61-601 to 6l»S38) 

aaong tbe povore given to tho 3ivision of z*l<goe* Con

trol is the power to is*ao, revoke, e&noel m suspend Means**. 

There are different appeal previsions froa orders 

referring to the isfuaao* of license* and those referring to 

oaneeliation or revocation of Uoonson* tho provaeisa* relative 

to appeal of orders ooaocrni&g iastmno* of Ueeaaea are found in 



s«otlen Cl-Sia of low ioxioti dtatuaea 2941 /̂ nsotated. TaJo sec

tion origlaally provided sm follow*! 
8Aay person, fins a* oo*puvatlen aggrieved 

or anr decision aad* by tao oat of of dl vielea 
ao to tao ieewaneo <xr refusal to iseas aay such 
additional Use®** nay appeal thojrefro* to tho 
oistrict oourt of Santa ro Oenasty, by fi l ing a 
rctitica therefor in eaid court wlthla thirty 
430) days froa the sate sf the decicien of tie 
chief of division* aai a hearing ca tho natter 
nay be ted in the ain trios court. î ovidedL 
however, that the decision cf tne chief of ' 
division *h&li eontiaas in fa l l force and 
effect, pending a reversal or nnatt float ion 
tnorecf by i&* district court," 

Xn 194$ tho provlalea was aasadaa hy adding tho words 

"which fcoatiag shall ho do novo*. 

'ihe sect ion of the statute dealing with revocation &m 

cue peas ion cf licensee, end eppcel* froa oucfe order*, le :• est ion 

e*»53S, Few Sferiee statutes 1S41 ,aaotat*d, which prevido*,acs©iig 

other t";in^f that! 

"the <3attsr m apses! shall bt Ja&srd the 
judg* of sold court without a Jury, m& mm oourt 
shall hear such t&ppoal at the eariioct pooeible 
tiao £?antlag the nattsr cf the appeal a preference 
oa the dcofcet. fhc Judge, fer goe£ oan** shorn, 
isay rtotlve evideno* im auch pfccoediags ia ndcif-
tioa tc that appearing i» tho record of hear lag and 
eball set aaid© and veld say order cr flntfing which 
is act snot aimed by, cr tmm coca oveveone hy» nan-
stentlal, coa potent, relev&ht and credible evidenoo. • 

ffaie section cf the statute has not been anoaaee tc pro-

vide for a 4e novo hearing, 

In the ease cf noeek v. Bureau of Aovosns, 44 $„«u iS4| 

100 £, d̂ an appeal waa taken nation tho oootlon relating to 

naaooiiation of a lienor iiesnee, oootlon eua05 Sew Mexico statutes 

1841 annotated. one ^aentloa wen raised aa to th* oonotitutlonality 

cf the ll<?uor control act, bat th* ©©art difi not pae* mm that 

owe* tion. It did, however, haw* thia to sayi 
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•Msnsiaif tfe« oeatttltutiomllt* s «c . 
1301, it did mot uaaortalie to veat in the 
district oourt tit adsrtnistfntavn function of 
dototmlAliif whether or act the pewit should be 
mated. It favo tbe oourt authority ooly to 
deteratiae whether ttp» tbe facts aM law, tbe 
aet lorn of tao ocaalaeloaor ia cnanslling the 
Unease wm based apes OB error of law or aaa 
unsupported by ouootaatio! entaN cr clearly 
arbitrary or oaprloioaa. laaHtin*; i'reduats Oo. 
v. ^Xair, ST1 w.s. 479, 4§ S,. Ot. §44, 70 U Sd. 
i >£*>); otherwi&e it would bt a delegation of 
aetetmlatratlve authority to too district ocwrt 
ia violation of tbe aoctitution. Bradley v. 
fem&e «l<mcr acatrcl i^asrd* To*. dv. App., 
I0a «, Sd 300$ ^tste v. viroat northern *ty. 
a©., iaa Mine, i f , IU l . f . B4f, tarn* as** mmt 

13.il. 

"Tbe Hew Lifuor ooaftrol Aet la im 
exvrolee of the police pewer cf the state, for 
t&e welfare, health pease., tenperaaee mm safety 
of ito ©eople. It ptsecrlteee the tonne aad 
conditions upoa i&iou liceaeec nh&il be issued 
aad tu© grounds aad procedure for their enaeeli** 
tloa; a l l of wfcieis arc awiiie purely adfalalstr&tive.* 

A^areatiy tbe question oaa act raised ia this oaoo ao 

to tho introduction of new evidence. 

r-owowor, ia the caao of Chiordi v. ^erai£$a 48 3d8j 

129 f. «;d 540 this sasse etatute was under consideration. After 

revocation of hlo licence, a lieoaooo appealed t© the district 

oourt of aata ro o©aaty» la aleeussing tho authority or Juris

diction of tbe diotrlot court, tho suprase Oourt had thla to cays 

"Ko prevision is nado cm appeal for & tr ia l 
d9 mm, »j**iGt jury trials era specifically 6j?.ei«tiied, 
It is crendei that tbe J«d#o for good oaooo ehowa 
aay receive additional eviaoaoo. It is obvious 
that he aaat review tho owidojios taken in tho 
hear in*; before tbe .'hiof of liivision. A* tbe 
tr ia l ie not do sown tho Ohiof of Division** 
decision cu fee facta tsuet be refi«*w^ an he a«ard 
i t , sad i t could act be i f &cmtio»l evidence wan 
^etherised upon tho Qu&aiion oi whet bar ar?-cll*e 
«aa the rartr in intercut. It is our ooaolasion 
that the new evidacoe which aay be admitted »uet 
ho confined to fmentions of what her tfeo chief of 
liiwiaicai actsd fraatelentli, cap^iaicyailr or 
arbitrarily in rendering his deetulon. Ksa~jKiag 
-rouuetc -.To. v. Elnlr, hnpra* Sloeoss v. âarresu ©f 
JsewetnAO. tm-imi tmnm t%?mm Control ^m£$ v. Floyd, 
sup's. 
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*?fe* froocedin&s before the chief of -ivlalon. 
while qmmi Judicial^ **r* eseenliftily adataistrative* 
fat sueetioae before ihe district court aaa hero, 
ara enaction* of lam They are, whether be noted 
fraudulently, arbitrarily ax **tffioi*nniy la italiaf 
bis order, aad, whether aaaa order w suppartod 
ay substantial evidence, sad, ^sra l l y , whether 
tfce Chief ef Oirifiem anted within tbe seoos of 
th? authority conferred 'by tbe lienor control aet,* 

it should be noted that ooao of the ooaelaaieait appear 

here to foe baaed upoa the feet feat ther* ia ao enovteioo for a 

trial de novo under thin oootioa of the statute* 

It my hmm bees this laa&sage which :-«onpted the 

Legislature af 134S tc Insert ia ^nation §1-§1# Hear Merino 

utatutss m i ârwstated, which Is tbe «eotiCfi dsallag with 

appeals refusing to issue licences, tho do mm provleiou, km 

haa beea noted above, however, this tnevtaloa wm mt iasertod 

ia 3estion 61-306. 

la the rodent mmm of fmrbrottgfe v. *ontoyn, 314 K M 

Tdtf, the -4uproao Oourt of Row Mexico was sailed upoa to poos upoa 

the effect of th* Insert lea cf th* do now prevision in Section 

31-618. low Mexico atatatss 1941 Jsuwtntcd. as will ho recalled 

this do aowc provision ens tenant nd after ta* Fleeok aad Ghierdi 

ca*** v*re decided, the Q&mt a#*ln called attention *e the fact 

thst the vhief cf the Liquor »ivision ia fivea wide administrative 

^uafpeai and discretion with respect to new iioeaess, and that the 

etatut* doe* not provide for form! noaring, aad tn*r* is no ro-

culres ent that he may otiiy m*m%4m evidence that wowM be 

adaisaiele la a court hearing* laore it ttiowla* no limitation 

upon evidence before the oil &*ss**vn-tion conainsioa. fho Oourt, 

in ooacladinsj: taai the de cove prevision doe* not change the 

fundamental proposition af iimitatiea of Judicial review, had 

this tc day; 



•ie nr* further «OB»lti#d t& the dootrtas 
that th* court* nay mt cverrni* thm ants of 
administrative officers on matter* ^omitted to 
ihls discretion «alMs their aomlnd* mm unlawful, 
ttnrsasnonolc, arbitrary, capricious, or set 
support by evidence.* 

tha -?ourt said farther i 

•fas applicant says this ralo ao ioa**sr 
obtains slaoo the provieien for a hearing do seve 
m& written lata th* ii<p*»r laa la 1841* A suf
ficient enswor to thia contention 1* found l a 
yioeok ease, supra, anoro ia apeaktag of th* 
ecvojro of the Sistrlet Qatar! on ar-ceal under th* 
ISS? liquor mt t wm sold* Ussnsing the sonetita* 
tioaality of a*©, 1303S it did aot uaosrteho to 
rest la the district oourt the adntaletrattvo 
function cf dsterttiaiag whether or act the cerndt 
should he granted. It gave the court authority 
only to detonate* ufeetbar upoa the foots end law, 
the act ion of tho CMsnrtosionar in eaaoelliag the 
liana** waa based upon mm error of lav or was 
unreported hy **tori**tlel ovidenoe or clearly 
arbitrary or oaprloious l«a*SiOK Jsroduotc <5o. v*. 
^l&ir, ST1 %< 4TS, 46 ». St/"644, 70 U Bd, 
1046)i otherwise it eould he a deiegstieu of 
administrative authority to the district oourt 
ia violation of the soastltutioa. * 

*3o* also tho oass of iierris v, stato Corpora
tion OCJiatieiiim, 46 363, lot r. Sd 333.* 

it ia true that the etatute* for appeal free order* of 

tho ocoaUaiooer of «aolie fcaods, s*#tion 6-867 Sow ronton 

statutes, 1941 anoiat*d, provide for triala de novo* tout vo 

fiad no oaaee in which the nonetion of anient of review wan 

raised. 

- 2 S -



mmmm 
Biwsed upon the decialeaa end antboritiea .cited, i t 

ia the position of fesaa "aciflo Seal %M Qil Ooapaay that taa 

nature sad aeopa of tbe review by thla CJourt of ©Maris of tha 

Oil aonaervatlon Coaatesioa, including the question of ahat 

evidenc-a a»y «*# preoeated, ia United aa follows J 

I , lm view of tho apparent attempt tc delegate aon* 

judloi&l functions to this ^ourt, tho review provision* cf tho 

otatato ere aaeoastitutioael unleae limited by the Soart tc tho 

affimia* or vaoatia^ cf tho order af the doasicoion. 

s. fhie Court is Halted upon review to a detemlna" 

tioa cf whether the action cf the ooanioaloa waa unsupported by 

snoOtaati%l eridcao* or clearly nrnltrary or capricious* 

ia asJfciag thia doteraioatica this Cfcurt caaaet 

pace upoa the .:ea»losloa ,e actios ualose i t limits it coif to 

the traaaoript of evidence before tao Qesaaiseiea* 

Respectfully submitted, 

ay 

Attorneys for l-r© tec tent* 
7exes Pacific Coal & Oil 
Ctasipanj* 



COPY J E F F D. A T W O O Q 
ROSS L . M A L O N E , J R . 

J A C K M . C A M P B E L L 

A T W O O D . M A L O N E 8e C A M P B E L L 
L A W Y E R S 

"I 
- i. 

J . P. W H i T E B U I L D I N G 

r •' ROSWELL. NEW MEXICO 

Hen* George t* Harris 
Judge of tb© I i m Judicial District 
Court House 
Roswell* lev Mexicc 

let Cause So* S**85 * tee County 

Pear Judge Harrist 

This caset which is mm finding la the District Court of 
lea County, Is aa appeal fron aa order cf the Oil Conservation 
Coaadsslon cf Hew Mexicc denying the application of Amerada 
fetroleue CorporetioR far 8c-acre well apaciag is Be g ley 
area cf lea Couaty* Xt la the first appeal ia the history of 
Hew Mexloo frow aa order of the oil Comaerwatloa Cora-lesion. 

The appeal was teliea by memda Petroletas Corporation 
aad the deferents in the *apecl are tones Pacific Coal and Oil 
Company aai the somber* of the Oil Cceserwatioa CcaartsstCB of 
Nev Mexico* Our fir» represents foxes Pacific Coal and Oil 

Ve believe that a pretrial conference will be cf aetcr-
lal assistance in connection with the further healing of the 
cane* inasauch as this is the first proceeding of its kind to ho 
handled in the courts of lew lexioo* in addition, i t should be 
possible to simplify the proof and clarify the issues which will 
be presented in court* I t ia, therefore, requested that this 
ees* be s*t down for pretrial eetiferejson at the earliest dat* 
convenient to the court for the purpcee cf considering the fol
lowing natter** in addition tc any others that counsel for op-
posing partie* aay suggest* 

1* the nature ana scope of the review by this oourt of 
the order appealed fron* including the cuestlea cf what evidence 
amy be presented when the appeal ia heard* 

2* fhc issues and legal fusatlcns which are presented by 
the petition for review and the responsive pleadings filed by the 
defend ent s, 

3* The natters in lean* which are admitted by both sides 
and as tc which proof can he elirdrmted* 



Pag* 1 
Boa. George f• Herri* 
April lVt %m 

hm The natter ef the transcript fren the Oil Conservation 
Cossaission and It* status la the appeal. 

We are confident that there will he additional natter* 
which other eoanool will aaat to eaggeet for detersdaetloa at tho 
pretrial conference. 

I t ecear* to a* that i t alga* he desirable to hold thia 
conference ia R©*woll* The fire of Horvoy, Dow * Hiahle is oao 
of those repreaenting Amerada Fotroleca CcrporeUon, la *editlenf 

Messrs* Ssth and Mcntfosery of Santa fC arc representing Arereda. 
Don Qm KoCormleh aai ieerg* Preheat are attorney* for the Oil Coa* 
serration CofcirlssioD ia tha aatter* In addition* eesmany attorney* 
froa both false and Bert Verth will be present to participate in 
tha pretrial and the trial* I t wonjd probably ho acre convenient 
for a l l concerned to held tho conference tm Roovell, aa woll es 
an&inj awallahlo better accoawiodaUons for oat of state attorneys 
vno will he present* 

Beapectfmlly yearst 

mm% mmm * vmwmti 

ly* lac* M* Casipbell 

JMCtak 

cot Kervey. Dow d Hinkle 

S*t^ * Montgomery 

, a Pacific Coal end Oil Company 



J E F F D. ATWOOD 
R O S S L. MALONE, JR. 
JACK M.CAMPBFLL 

ATWOOD, MALONE & CAMPBELL 
L A W Y E P S 

J . P . W H I T E B U I L D I N G 

ROSWELL, NEW MEXICO 

May 23, 1950 

Mr. George Graham, 
Commissioner Public Lands 
Santa Fe, New Mexico 

Dear George: 

As you know, the p r e t r i a l conference on the 
Amerada appeal i s set for May 29 at 9 o'clock A.M. i n 
the D i s t r i c t Court of Roswell. We presume you w i l l be 
here and that you w i l l have with you the complete trans
cr i p t of proceedings before the commission. 

Very t r u l y yours, 

JMC-.hl 

cc: Mr. R. R. Spurrier, 
Director of Oil Conservation Commission 
Santa Fe, New Mexico 



IB fm mmmm wmt m IMA wwm 
STATE OF im mm® 

IS THE MATTBR OF TSK PSTXTXOeT ©F ) 
AKBRADA PlTKOHiM COtPOlATICif FOB ) 
BEfXBH AW APPEAL OF PtOCOTTO ) 
SEFOBE THE 0X1, COHSimfAfXOiS ) Case Bo. 
CO0OSSIOI OP THE STAT! OF SBV } 
HEXICO IS CASE 80. I f l > 

TOt Hervay, Bow 4 Hinkle 
Roswell* lew Mexico 

Seth 4b Montgomery 
Ssnte Fe, Sew Mexico 

Harry S• Page 
Tulsa* Oklahon* 

Booth Kellengh 
Tulsa| Oklahoma 

Attoraeya for petitioner* Acerada Petroleum Corporatioa* aaa 

Joe 1. HRrtinesc, Attorney Qeaeral 
Santa Fe, lew Mexloo 

Phil l ip Duclenvy, Assistant Attorney General 
Santa Fe, Row Mexloo 

Don S. McCormick, Special Assistent Attorney General 
Carlsbad, low Mexico 

George ! . Orahess, Special Assistant Attorney General 
Santa Fe, Sew Mexico 

Attorneys for Oi l Conservation Commission of Hew Mexicc, ana 

Attend* Malone ic Campbell 
Rosv e l l* Row Mexico 

Eugene T . Aflair 
Fort Worth, Texas 

Attorneys for Texas Pacific Coal & Oi l Company. 



Please take notice that at the recuset of Texas f&eiflc 

Coal d Oil Company I have appointee the hew of 9tC0 o'clock a«m* 

on the 29th cay ©f May, 1950, for a pretrial conference in the 

above entitled eaase in ny chancers ut the Court House, Rosvell, 

Sew Mexloo* pursuant to the provisions of Knle lo of the Hales 

of the District Courts of tbe State of Sew Mexico-* 

The purpose of said pretrial conference is for the con* 

federation of the following nattersf 

!• The notare and scope of the review by this cccrt of 

the order appealed from, Including the question of what evidence 

may be presented when the appeal is heard* 

2* The issues and legal questions which are presented by 

the petition for review end the respcBSiwe pleadings filed by the 

defendants* 

3* The matters in issue which are sdultted by both sides 

and as to which proof can be eliminated* 

h. The matter of the transcript from the hearing of the 

Oil Conservation Commission end its statue In the appeal* 

5* Saca other Batters as Bay aid in the disposition of 

the action* 

You ere requested by the Court to appear et each time and 

place for said pretrial conference* / 

WM at Roswell, Hew Mexico this- jjx day of May, 1950* 



CASE NO. 8485 

IS 

IN THE DISTRICT COURT OP LEA COUNTY, NSW MEXICO 

IN THE MATTER OF THE PETITION OF 
HMERADA PETROLEUM CORPORATION FOR 
REVIEW AND APPEAL OF PROCEEDING 
BEFORE THE OIL CONSERVATION COM
MISSION OF THE STATE OF NSW 
8JEXICO IN CASE NO. 191 

THE STATE OF NEW MEXICO 
PO: THOMAS J. MABRY, Chairman, 

GOT SHEPARD, Member, and 
R. R. SPURRJSR, Secretary, 
of the Oil onservation Ceeaaisalon 
of the State of New Mexico; 
TEXAS PACIFIC COAL AND OIL COMPANY, 
a foreign corporation, 

GREETINGS! 

NOTICE j 
•mm «-m.mmmmm , 

I 

) 

You are hereby commanded to appear, in your official capaci-j 

ty designated above, before the District Court of the Fifth Judicial 

District of the State of New Mexico, Division No. 2, sitting within 

and for the County of Lea at Lovington, New Mexico, that being the 

county and place in which the petition for review herein i s filed, 

within thirty (30) days after service of this notice, then and there 

to answer the petition for review of the Amerada Petroleum Corporation, 

Petitioner in the above cause. 

You are notified that unless you so appear and answer, the 

petitioner, Amerada Petroleum Corporatioa, will appeal to the court 

for the relief demanded in its petition for review, which is marked 

"Exhibit A", attached hereto and made a part hereof to the same ex

tent as i f set out in this notice. 

WITNESS the Honorable G. T. HarriB, District Judge of the 

said Fifth Judicial District Court, Division No. 2, of the State of 

New Mexico, and the seal of the District Court of Lea County, New 

Mexico, Division No. 2, thia ^frjft day cf MMm±:•>, 1950 

(SEAL) 
W. M. Beauchamp, Clerk 
said District Court. 

By. 

of thfe 

Deputy 


