
Where Statutory Means f o r Review of Ad m i n i s t r a t i v e 

Order are Provided, the F a i l u r e t o Exhaust Those Means Pre­

cludes a C o l l a t e r a l Attack Upon the V a l i d i t y of the Order i n 

the Form of a Defense t o an Enforcement Proceeding. 

I t i s a general, often-quoted p r i n c i p l e of adminis-

traye law t h a t a party aggrieved by a d m i n i s t r a t i v e a c t i o n must 

"exhaust h i s a d m i n i s t r a t i v e remedies" before t u r n i n g t o the 

courts f o r r e l i e f . This p r i n c i p l e has found p a r t i c u l a r accept­

ance where a s t a t u t o r y means f o r o b t a i n i n g review i s provided. 

The s t a t u t e s governing the O i l Conservation Commis­

sion provide a means f o r o b t a i n i n g review of any order entered 

by t h a t agency. Where the order i s entered i n a case heard by 

an examiner, any pa r t y adversely a f f e c t e d has an absolute r i g h t 

t o a hearing de novo before the f u l l Commission, provided an 

a p p l i c a t i o n i s f i l e d w i t h the Commission w i t h i n 30 days from 

the date of the order. (65-3-11.1) Where the order i s entered 

i n a case heard by the Commission, a p p l i c a t i o n f o r rehearing 

may be f i l e d w i t h i n 20 days from the date of the order, i n 

which event the Commission may grant or refuse the rehearing. 

(65-3-22 (a)) By 65-3-22 (b) a procedure i s established whereby 

any party t o the proceedings upon rehearing may appeal t o the 

D i s t r i c t Court. 

This s t a t u t o r y procedure f o r o b t a i n i n g review i s 

comprehensive - any order, i n c l u d i n g Order No. R-2118, can be 

appealed through t h i s machinery. The subject order was entered 

on November 17, 1961, f o l l o w i n g a hearing before an examiner. 

I f Mr. Etz desired t o pursue the matter f u r t h e r , a hearing 

de novo before the Commission would have been afforded him 

as a matter of r i g h t , provided he applied f o r i t w i t h i n 30 

days. He made no such a p p l i c a t i o n , and at the end of the 30 

days the order became f i n a l . By f a i l i n g t o pursue and exhaust 

the a d m i n i s t r a t i v e procedures a v a i l a b l e t o him, by oste n s i b l y 

accepting the order and allowing i t t o become f i n a l without 

- 1 -



f u r t h e r appeal, Mr. Etz has precluded any f u r t h e r challenge 

t o the v a l i d i t y of the order. Any attempt t o defend against 

the enforcement of the order, t h e r e f o r e , i s a c o l l a t e r a l 

attack which must f a i l , there being no claim t h a t the Com­

mission was without j u r i s d i c t i o n t o enter i t . 

I n the areas of exhaustion of a d m i n i s t r a t i v e 

remedies and c o l l a t e r a l a t t a c k there i s an abundance of 

l e g a l precedent. I n Jones v. Board of School Directors o f 

Independent School D i s t r i c t No. 22, 55 N.M. 195, 230 P.2d 231 

(1951)^ a dismissed school teacher sought a d e c l a r a t i o n of h i s 

r i g h t s and damages f o r breach of an employment c o n t r a c t . His 

a c t i o n was dismissed f o r f a i l u r e t o pursue and exhaust the 

s t a t u t o r y procedures of the Teachers 1 Tenure Law which would 

have required the teacher t o request a hearing before a l o c a l 

board, t o be followed by an appeal t o the State Board of 

Education, then, and only then t o be followed by r e s o r t t o 

the courts f o r r e l i e f . From t h i s case i t appears obvious 

t h a t New Mexico has accepted the p r i n c i p l e t h a t administra­

t i v e remedies, p a r t i c u l a r l y those prescribed by s t a t u t e , must 

be pursued and exhausted before r e l i e f can be obtained i n 

c o u r t . 

I n the State of Kansas, these questions have been 

considered i n connection w i t h appeals from orders of the 

Kansas Corporation Commission which i s the o i l and gas con­

ser v a t i o n agency i n t h a t s t a t e . I n Wakefield v. State 

Corporation Commission, 151 Kan. 1003, 101 P.2d 880 ( I ^ O ) , 

the p l a i n t i f f had f i l e d an independent a c t i o n t o e n j o i n the 

Commission from enforcing one of i t s p r o r a t i o n orders. The 

court dismissed the a c t i o n holding i t t o be a c o l l a t e r a l 

a t tack upon the Commission's p r o r a t i o n order. The court 

f u r t h e r held t h a t the review procedure contained i n the o i l 

and gas conservation act was exclusive. 

Kansas-Nebraska Natural Gas Company, Inc . v. State 



Corporation Commission, /76 Kan. 5£/ , 271 P.2d 1091, 30&GR 

1686 (1954) involved an a c t i o n brought i n d i s t r i c t court f o r 

a declaratory judgment upon an order of the Kansas Corporation 

Commission. The court dismissed the a c t i o n a f f i r m i n g the 

p r i n c i p l e t h a t a normal appeal t o the d i s t r i c t c ourt f o l l o w ­

i n g an exhaustion of a d m i n i s t r a t i v e remedies as provided by 

s t a t u t e was the exclusive means of obt a i n i n g j u d i c i a l review. 

Again i n Columbian Fuel Corporation v. Panhandle Eastern Pipe 

Line Company, 176 Kan. 433, 271 P.2d 773, 30&GR 1667 (1954), 

the court a f f i r m e d the p r i n c i p l e s concerning exhaustion of 

ad m i n i s t r a t i v e remedies and c o l l a t e r a l a t t a c k i n these words: 

"The o i l and gas conservation act expressly 
authorizes the commission, on a p p l i c a t i o n or 
on i t s own motion, t o i n t e r p r e t and enforce 
i t s own r u l e s , orders and reg u l a t i o n s , ... 
A par t y ... cannot bypass the court of review, 
ignore the s t a t u t o r y procedure required i n 
such court, and i n a c o l l a t e r a l and independent 
a c t i o n question the v a l i d i t y or the commission's 
i n t e r p r e t a t i o n of i t s own orders. I f an 
aggrieved party desires t o challenge the com­
mission's order, or any part thereof, h i s 
remedy i s before the commission and under the 
review s t a t u t e . " (Emphasis mine) 

I n M i l l e r v. United States, 242 F.2d 392, (Sixth 

C i r c u i t ) , / e r t den 355 U.S. 833, 78 S.Ct. 48, 2 L.Ed.2d 44 

(1957), i t was held i n a prooooding t o anfmgga au»' adminiiia-

fegafeive i.ordori -fahafe the defendants f a i l u r e to.exhaust h i s 
A 

even 

a d m i n i s t r a t i v e remedies p r e c l u d e d ^ c o n s t i t u t i o n a l questions 

from being r a i s e d i n defense. 


