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MEMORANDUM BRIEF 

In connection with, the rehearing i n the above e n t i t l e d 

cause, PUBCO PETROLEUM CORP. f i l e d two pleadings, one en t i t l e d 

"Motion to Quash. Subpoena Duces Tecum", and the other e n t i t l e d 

"Objections to Order of Commission Granting Rehearing". The 

Commission considered these pleadings, and other pleadings f i l e d 

in the cause, on September 13 and 14. Upon a recess, the 

Commission invited the participants to f i l e b riefs with the 

Commission within f i f t e e n days from and after September 14. At 

the threshold of the rehearing i t appears to Pubco that the 

Commission is confronted with a policy decision. The question 

arises as to whether or not Consolidated i s acting i n good f a i t h 

i n asking the Commission to change the formula in the Basin-

Dakota Gas Pool. 

Reference is made to an exhibit admitted into the 

record on September 14, on motion of Marathon Oil Co. (formerly 

known as The Ohio Oil Co.), to which no objection was made by 

Consolidated, of a communication dated July 6, 1962, designated 

"Memorandum to Participants", written on the letterhead of 

Consolidated Oil & Gas, Inc., signed "J. B. Ladd". The exhibit 

i n question is most enlightening, and reveals the objective 

sought by Consolidated. In the second paragraph of the l e t t e r 



t h i s statement i s made: "In essence,it i s obvious that we won 

the b a t t l e but l o s t the war". I n the second paragraph reference 

i s made to the "famous Nexv Mexico Supreme Court Jalmat decision", 

which points up the f a c t t h a t Consolidated i s seeking to b r i n g 

i t s e l f w i t h i n the framework of the Jalmat decision. How may-

Consolidated accomplish t h i s objective? I t i s contended by Pubco 

that Consolidated resorted to the device of employing the processes 

of the Commission by having a subpoena duces tecum served on 

Pubco, and other in t e r e s t e d p a r t i c i p a n t s , f o r the express purpose 

of compelling such p a r t i c i p a n t s to provide the information i n 

regard to reserves, w i t h which Consolidated hopes to b o l s t e r up 

i t s case. The enormity of the task and the hopes of achieving 

r e s u l t s s a t i s f a c t o r y and acceptable to i t , are set f o r t h very 

d e f i n i t e l y i n the e x h i b i t . Instead of providing engineering 

data gathered at i t s own expense, i t i s obvious th a t Consolidated 

planned to once again resort to the use of the data prepared by 

other companies, as i t d i d on cross-examination at the time of 

the o r i g i n a l hearing. There i s here quoted the ambition of 

Consolidated as expressed i n the t h i r d paragraph of the l e t t e r 

of July 6, 1962: 

"The impact of t h i s on our proposal i s indicated when 
one r e a l i z e s t h a t there are over 600 wells i n the 
San Juan Basin Dakota reservoirs. We have new approached 
the Commission w i t h the formal request t h a t they require 
a l l operators to submit s u f f i c i e n t information regarding 
t h e i r p a r t i c u l a r wells such that the requirements of the 
Jalmat decision could be met. We are confident that a 
thorough engineering review, w i t h objective conclusions 
based on a l l available data, would prove our proposed 
a l l o c a t i o n formula more v a l i d than the o r i g i n a l formula 
which i s now i n e f f e c t . I t i s possible (and even quite 
probable) that while we may not be able to generate 
approval f o r our proposed new formula, we w i l l succeed 
i n i n v a l i d a t i n g the o r i g i n a l formula. The net e f f e c t 
of t h i s would be no p r o r a t i o n at a l l . This would be 
good since we would then undeniably be governed by the 
u n q u a l i f i e d i n t e n t of the contractual minimum-take 
guarantee; i . e . , 50% of each well's a b i l i t y r a t h e r than 
being l i m i t e d to a lesser volume as suggested by the 
e x i s t i n g p r o r a t i o n formula." 
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Basically, as Pubco views i t , the Commission w i l l be 

obliged to consider 65-3-14- N.M.S.A. 1953, p a r t i c u l a r l y 

subsection ( a ) . Such subsection i s herein quoted f o r ready 

reference by the Commission: 

"(a) The r u l e s , regulations or orders of the 
Commission s h a l l , so f a r as i t i s practicable 
to do so, a f f o r d to the owner of each property 
i n a pool the opportunity to produce his j u s t 
and equitable share of the o i l or gas, or both, 
i n the pool, being an amount, so f a r as can be 
p r a c t i c a l l y determined, and so f a r as such can 
be p r a c t i c a b l y obtained without waste, 
s u b s t a n t i a l l y i n the proportion that the quantity 
of the recoverable o i l or gas, or both, under 
such property bears to the t o t a l recoverable o i l 
or gas or both i n the pool, and f o r t h i s purpose 
to use his j u s t and equitable share of the 
reser v o i r energy." 

Likewise the Commission should consider subsection (d) 

of 65-3-15 suad. (e) of the same subsection, here quoted as 

fol l o w s : 

"(e) Any common purchaser takinggas produced from 
gas wells from a common source of supply s h a l l take 
r a t a b l y under such r u l e s , regulations and orders, 
concerning quantity, as may be promulgated by the 
Commission consistent w i t h t h i s act. The Commission, 
i n promulgating such r u l e s , regulations and orders 
may consider the q u a l i t y and the d e l i v e r a b i l i t y of 
the gas, the pressure of the gas at the point of 
del i v e r y , acreage a t t r i b u t a b l e to the w e l l , market 
requirements i n the case of unprorated pools, and 
other pertinent f a c t o r s . " 

Pubco contends that a l l p a r t i e s to t h i s cause had 

t h e i r day i n court at the time of the o r i g i n a l hearing which 

began on A p r i l 18, 1962. Pubco contends that the order of the 

Commission of July 7, 1962, denying Consolidated's p e t i t i o n , 

should be considered as res ajudicata. The " P e t i t i o n f o r 

Rehearing" f i l e d w i t h t h i s Commission by Consolidated f a i l s t o 

allege any f a c t or t h i n g which would j u s t i f y the Commission to 

reopen t h i s case. 
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A u t h o r i t y f o r the subpoena duces tecum i s contained 

i n Section 65-3-7 N.M.S.A. 1953» which provides that any member 

of the Commission s h a l l be empowered to issue a subpoena duces 

tecum. This p a r t i c u l a r Section has never been tested i n court. 

I t i s recognized, however, that courts are l i b e r a l i n p e r m i t t i n g 

an administrative body f u l l exercise of i t s powers to require 

the production of books, papers and documents. Nevertheless, 

the subpoena power i s l i m i t e d by the C o n s t i t u t i o n a l p r o h i b i t i o n 

against unreasonable search and seizure. I t was decided by the 

U. S. Supreme Court i n the case of Hale v. Henkel 201 U.S. 43, 

26 S.Ct. 370, 50 L. Ed. 652, (1906) that a corporation was 

e n t i t l e d to freedom from unreasonable searches and seizures 

under the 4th Amendment. I n the case of Fleming v. Montgomery 

Ward & Co. 114 F. 2d 384 (1940) the Administrator of the Wage 

and Hour Di v i s i o n of the Department of Labor had p e t i t i o n e d the 

U. S. D i s t r i c t Court to enforce a subpoena duces tecum which 

had been issued pursuant to authorization of the Fair Labor 

Standards Act of 1938. The court, while holding t h a t the subpoena 

would be enforced stated t h a t the demand must be expressed i n 

l a w f u l process and that i t was required that the l a w f u l process: 

". . . l i m i t i s requirement to c e r t a i n described 
documents and papers which are ea s i l y 
distinguished and c l e a r l y described." 
(page 389) 

I t i s stated i n 73 C.J.S. Public Admin. Bodies 1962 

Cumulative Annual Pocket Part at Section 92, page 53 t h a t : 

"An administrative body, to avoid being a r b i t r a r y 
and oppressive i n issuance of subpoenas duces tecum 
should c a l l i n d i v i d u a l s and take testimony as to 
existence and custody of the documents sought, and 
should seek i n advance to determine whether they are 
material and relevant to the issues before the board. 
In issuance of subpoenas f o r records of companies, 
i t should not designate a l l documents i n a p a r t i c u l a r 
class, but only those which i t has found by i t s 



preliminary inspection to be i n the possession 
or under the c o n t r o l of the persons to whom the 
subpoenas are di r e c t e d and to be relevant and 
material to the issue." 

I n o r a l argument before the Commission on September 14, 

counsel made reference to the matter of the subpoena duces tecum 

describing i t as a " f i s h i n g expedition" and also a "shot gun" 

procedure. The subpoena i n question was directed to Prank D. 

Gorham, and not to Pubco Petroleum Corp., which i s considered a 

f a t a l defect. Frank D. Gorham does not own the documents i n 

question. To compel Pubco to produce the material requested 

would be unreasonable and detrimental t o i t s business r e l a t i o n s . 

Pubco's figures on reserves, even i f revealed, would not be 

o f f i c i a l and would not assist the Commission to any great extent 

i n determining the issues i n t h i s cause. Furthermore, any 

papers i n Pubco's possession r e l a t i n g to reserves calculations 

are subject t o the contention t h a t Pubco does not have exclusive 

ownership of such records and retai n s the same f o r i t s own use 

only. 

Several weeks ago a Subcommittee of the U. S. Senate 

issued a subpoena duces tecum d i r e c t i n g some nine s t e e l companies 

to f u r n i s h the committee w i t h information r e l a t i n g t o production 

f i g u r e s and costs of manufacturing. Upon objection being made 

on behalf of the s t e e l companies that such information was 

c o n f i d e n t i a l and that the public i n t e r e s t would not be served 

by d i s c l o s i n g i t , threats were made to f i n d the s t e e l companies 

i n contempt of the Senate. On September 25, 1962, a maj o r i t y 

of the Senate committee announced i t s decision, upholding the 

r i g h t s of the s t e e l companies and absolving them from any charges 

of contempt. 

5 



There i s no known method by which reserves of gas 

or o i l can be accurately calculated. One Petroleum -Engineer, 

using one method, w i l l calculate reserves and reach one r e s u l t ; 

and another Engineer, using a d i f f e r e n t method, w i l l reach a 

d i f f e r e n t r e s u l t . 

AS TO GRANTING THE REHEARING 

Section 65-3-22 provides that w i t h i n twenty days 

a f t e r the entry of any order or decision of the Commission, any 

person affected thereby may f i l e w i t h the Commission an ap p l i c a t i o n 

f o r rehearing i n respect of any matter determined by such order 

or decision s e t t i n g f o r t h "the respect i n which such order or 

decision i s believed to be erroneous". I t i s r e s p e c t f u l l y 

submitted to the Commission that the p e t i t i o n f o r a rehearing, 

f i l e d on June 27, f a i l s to adequately state i n what respect the 

decision of the Commission i s believed to be erroneous. No 

question but that the applicant f o r a rehearing now attempts t o 

come w i t h i n the boundaries of the Jalmat case. However, the 

p e t i t i o n f a i l s to point out any er r o r , any act of omission or 

commission which would j u s t i f y a rehearing. 

CONCLUSION 

In conclusion, i t i s r e s p e c t f u l l y submitted t h a t 

Pubco's motion to quash should be sustained and likewise i t s 

objections to the order of the Commission granting a rehearing 

should be sustained. 

Respectfully submitted, 

PUBCO PETROLEUM CORP. 

ITS 1 ATTORNEY 
F i r s t National Bank Building 
Albuquerque, New Mexico 



BEFORE THE OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO ^ 

APPLICATION OF CONSOLIDATED OIL & GAS, INC. 
TO AMEND ORDER NO. R-I67O-C RELATING TO 
BASIN-DAKOTA GAS POOL, SAN JUAN, RIO ARRIBA 
AND SANDOVAL COUNTIES, NEW MEXICO - UPON 
REHEARING 

CASE NO. 250^ 

MEMORANDUM RE SUBPOENA DUCES TECUM 

Consolidated Oil & Gas, Inc. caused a subpoena duces tecum to issue to 

Joe Salmon, Aztec Oil & Gas Company's d i s t r i c t superintendent i n Farmington, New 

Mexico, on September 10, 1962. Mr. Salmon's copy of the subpoena was forwarded 

to Aztec's Dallas office and received there on September 11, 19&2, allowing only 

one intervening day to assemble the voluminous material covered by the subpoena 

prior to the commencement of the rehearing of the subject case on September 13, 

1962. (By agreement with Consolidated, th i s subpoena was quashed on the under

standing that L. M. Stevens, Aztec's witness at the A p r i l 18, I962 hearing of 

the subject case, would be available for service of a similar subpoena at the 

rehearing. Mr. Stevens was subpoenoed i n Santa Fe on September 13> 19&2.) 

The subpoena served on Aztec called for three categories of information: 

1) reports, determinations, etc. relating to Aztec-owned or-operated Basin-

Dakota Pool properties showing enumerated data from which reserves could be 

calculated (mentioned i n detail below) and the reserve calculations themselves, 

2) reserve calculations with respect to 29 particular wells and 3) any reports, 

etc. relating to recoverable gas reserves i n the Basin-Dakota Pool not covered 

by l ) and 2), above. 

The Commission has statutory authority for the issuance of subpoenas. 

Rule 1211 of the Commission's Rules and Regulations covers, as i t s t i t l e states, 

the "Power of Commission to Require Attendance of Witnesses and Production of 

Evidence." Rule 1212, Rules of Evidence, states i n part, "In general, the rules 

of evidence applicable i n a t r i a l before a court without a jury shall be appli

cable, provided that such rules may be relaxed, where, by so doing, the ends of 

justice w i l l be better served." 

I t i s contended that i f the Commission follows the rules of evidence 

applicable in a t r i a l before a court without a jury, the information required 



by Consolidated's subpoena would not be admissable i n evidence and the subpoena 

would be quashed. I t i s further contended that the ends of justice would not 

be better served by relaxing this general rule. In support of i t s contentions, 

Aztec would respectfully show the following: 

I . 

RESERVE REPORTS AND CALCULATIONS 

Aztec has spent a considerable amount of time, money and effort i n 

developing reserve estimates in portions of the Basin-Dakota Gas Pool i n order 

to make intelligent operations i n the area possible, preserve and enhance i t s 

competitive position, evaluate i t s holdings, and direct i t s exploratory and 

development program. To compel Aztec to disclose the confidential reports of 

i t s experts would be grossly unjust. 

"Utmost discretion should be exercised i n ordering 
the production of information which i s confidential 
or which contains trade secrets." 

Herman v. C i v i l Aeronautics Board 237 F.2d 359 (9th Cir. 1956), Korman v. Schull 

184 F. Supp. 928 (D.C. W.D. Mich, i960), Florida Co. v. Attapulgas Clay Co. 26 

F. Supp. 968 (D.C. Del. 1939), 4 Moore's Federal Practice, Section 34.15, Pathe 

Laboratories, Inc. v. Dupont Film Mfg. Corp. 3 F.R.D. 11 (D.C.S.D. N.Y. 1943). 

I I . 

INFORMATION AVAILABLE FROM OTHER SOURCES 

Such a harsh requirement i s even more onerous and unnecessary when the 

information on which the reserve reports are based i s available to Consolidated 

from other sources. 

"Good cause for the production of an expert's report 
i s not shown where the documents on which the re
port was based are available to the moving party." 

Colonial Airlines v. Jonas (13 F.R.D. 199) 

In addition to reserve calculations and reports, the f i r s t category of 

information which Consolidated's subpoena required included data which i s 

readily available to Consolidated from other public sources. The items and 

the sources from which they may be obtained are l i s t e d below: 

a) Description of the property and the acreage - The forms 
C-101, Notice of Intention to D r i l l and C-128, Well Loca
ti o n and Acreage Dedication Plat of the Commission which 
are required to be f i l e d for each well d r i l l e d i n the 
Basin-Dakota Gas Pool contain th i s information. 
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b) I n i t i a l reservoir pressure - C-105, Well Record Form 
of the Commission. 

c) Average porosity, t o t a l and net gas saturation - Logs 
accompanying Form C-105 allow measurement of porosity 
and calculation of t o t a l and net gas saturation, i f 
suitable logs were run. I f not, this information i s 
not available to Aztec unless cores were taken and 
analyzed. 

d) Average permeability - This data is not necessary to 
calculate reserves. 

e) I n i t i a l open-flow potential - C-122, Multi-Point Back 
Pressure Test for Gas Wells Form of the Commission. 

f ) Deliverabilities, i n i t i a l and most recent - C-122a, 
Gas Well Test Data Form of the Commission; thi s data 
is also available from the Commission's monthly Pro
ration Schedules. 

g) Gross gas pay - Logs accompanying Form C-105 allow 
measurement of gross gas pay. 

h) Wet gas pay - Logs accompanying Form C-105 allow 
measurement of net gas pay. 

In addition to these public sources, such information i s obtainable i n 

part from commercial well reproduction companies and the completion reports 

provided by commercial petroleum information services. 

"Interrogatories requiring a substantial amount 
of compilation need not be answered where the 
information i s otherwise available to the i n 
terrogating party." 

Caldwell-Clements, Inc. v. McGraw-Hill Pub. Co. 12 F.R.D. 531> Zenith Radio Corp. 

v. Radio Corp. of America 106 F. Supp. 561. 

I I I . 

PROPERTIES OF WHICH AZTEC IS HOT SOLE OWNER 

The subpoena would compel the disclosure of reserve calculations and the 

data on which they were based relating to properties i n which parties other than 

Aztec own interests. The rules of evidence do not require nor i s justice served 

by forcing a party to disclose confidential information which i s the property of 

t h i r d persons. Herman v. C i v i l Aeronautics Board 237 F. 2d 359 (9th Cir. 1956). 

In summary, the disclosure of Aztec's expert reserve calculations to a 

competitor is not required under the rules of evidence or i n the interests of 

justice and would create a dangerous precedent. I t i s not necessary since the 

data on which the calculations were based i s readily available to the competitor 

from which, i f he desires to commit himself to the time and effort required, his 
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own reserve determinations may be made. Further, to compel Aztec to furnish 

the data outlined i n the subpoena when available from public records and com

mercial sources, particularly on such short notice, would be both unreasonable 

and oppressive and would unduly interfere with Aztec's business operations. 

Consolidated has neither made nor offered to make any showing as to good cause 

for the disclosure of this information. 

Accordingly, the subpoena duces tecum should be quashed. 

Respectfully submitted, 

Kenneth A. Swanson 
Attorney for 

AZTEC OIL & GAS COMPANY 
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p$wom THE OIL CONFUTATION eomimioxs 

OF mi TOso 

APPLICATION OF CONSOLIDATED OIL AND 

GAS, INC, for an Amendment of Order 

No, S-l6?0-C Changing the Allocation 

Formula in the Basin-Dakota Gas Pool. 

CASE 250& 

tllfiQBANgUK ON MOTION TO QUASH SSBf OpAS 

The subpoena power of the Comalsslon is derived from 

Section 65-3-?, N.U.S.A., 1953 Coop, and Hule 1211 of the Coanis-

sion's Rules and Regulations. Rule k$ of the Bules of Civil Pro

cedure for the District Courts of th* State of Now Mexico also 

is applicable. 

No contention is made that the Commission does not have 

the power of subpoenal the contention is that the Commissions 

exercise of that power ls governed by the general law applicable 

to subpoenas - parti eularly that part of th© law relating to 

oppressive use of and unreasonable demands la subpoenas duces 

tecum. 

I. BAIKBY'S WOTION 

The subpoenr. duces tecum Issued by the Oil Conserva

tion Commission at the request of Consolidated Oil and Gas, Inc. 

and served on David H. Bainey on August 1*, 1962, demands, in Its 

third paragraph, that Rainey produce: 

"Any reporti, determinations or tabula
tions of Initial and subsequent reserve 
calculations made by or in the possession 
of El 2aso Natural Gas Company concerning 
recoverable gas reserves in the Basin-
Dakota Oas Pool not included in the eight 
data sleets subpoenaed above." 

The Affidavit of David H. liainey on file with the 

Commission states that he has neither the custody nor the posses-



sion of the reports and determinations demanded, sad that he does 

not have the authority to remove them from the possession of the 

custodian, 

A subpoena duces tecum should he quashed where i t has 

been served on a person not having possession and not being 

authorized to take possession of the documents, records or things 

demanded. See Moore's Federal Practice, Vol. 5, Section ̂5.05» 

In Kelffe v. Ia Sallf Realty Co.. 163 La. 824-, 112 So. 

799, the Court stated the general rule to be that the subpoena 

should issue directly to the officer or employee of the corpora

tion who is the custodian of the records desired, or, i f the sub

poena is directed to the corporation, i t should designate some of 

cer of the corporation as the person who shall respond thereto. 

The rule as stated In 97 C.J.S., Witnesses. Section 25, 

is as follows1 

"The person, who has the control of, and 
the ability to produce, the desired books 
or papers is the proper person to be sub
poenaed. . .* 

David Rainey, being neither an officer of El Paso nor 

the person having custody of the records demanded, is not the 

proper person upon whom the subpoena should have been served. 

Accordingly, the subpoena duces fceeuo should be quashed. 

I I . BL VASQ'S KQTIOH 

A. The information demanded in paragraph 3 of the subpoena 

duces tecum, quoted above, has been compiled by Bl Paso over a 

period of years. These recordc arc ir, constant use by El Paso 

In i t s normal course of business, and to remove thera from their 

location at the home office of the company i n El Paso, Texas, 

would seriously disrupt and Interfere with Sl Paso's business 

operations. Furthermore, the records are quite bulky and their 



transportation to and from Santa Fe would be expensive as well 

as troublesome. 

By failing to specify and tndentify the material demand

ed, Consolidated places an unreasonable burden oa I I Paso, for i f 

El Paso is to comply with the subpoena, i t must produce a l l of 

these voluminous records. 

Where the production of information demanded by a sub

poena duces tecum is a burden I n that a mass of documents is 

demanded without specifying and identifying the exact material 

sought, the subpoena duces tecum may be quashed as being unrea

sonable. U. 3. v. Woerth . 130 F. Supp. 93© <D. C. Iowa 1955), 

affirmed, 231 P.2d 822} 2Am. Jr. 2d, Administrative Law, Sec. 26k, 

p. 95. 

fc* U. S. v, woarth. supra, at page 824- of 231 P. 2d, th^ 

Court stated the test for upholding the validity of a subpoena 

duces tecum as follows! 
wThe subpoena duces tecum in question is not 
couched in broad and sweeping language. I t 
does not call for indefinite records or a 
mass of records. I t is very specific and 
limited ia i t s terns. Th© production of the 
records called for by the subpoena duces tecum 
would not disrupt or interfere with the res
pondent *s business activities or place an un
due burden on him or cause hardship to him.* 

I t is submitted that the subpoena duces tecum Issued 

by the Commission at Consolidated*s request meets not one single 

element of the test quoted above. 

In 5 Moore*s federal Practice, Section 45.02, at p. 

1?25i the rule Is stated as follows; 

*A subpoena is unreasonable or oppressive 
I f i t Is too broad and sweeping. I t should 
normally be limited to a reasonable period 
of time and should designate the documents 
desired, or the subjects to which the docu-
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sents relate with reasonable particularity.. 

That undue inconvenience or expense would 
be Involved tn producing the papers may be 
a ground for quashing a subpoena, " 

See also annotation, Forsu particularity, and aaamer of desig

nation required In subpoena duces tecum jfor wotmstlon of cor

porate books, records and documents. 23 A.L.R. 2d 862 

Where the information demanded would be largely cumu

lative the subpoena duces tecum say be quashed. See Pittsburgh 

& Lake Brie R. Co. v. Pennsylvania Public U t i l i t y Commission. 

35A. 26. 6k6 (1952). See also Chapman, v,..Earea Biwood College. 

225 P. 2d 230 (9th Cir, 1955) concerning the reasonableness of the 

demand made by a subpoena duces tecum. 
l3* Hermann, yit, Clvij^e^n^^to,,^ :os^t, 23? P. 2d 359 

<9th Cir, 195&5, a case concerned with the enforcement of a sub

poenas duces tecum issued by the CAB, the party upon who© demand 

had been made to produce Information objected on the ground that 

the subpoenas were "oppressive and unreasonable* and "that com

pliance with the said subpoenas would unduly and unreasonably hamper 

and interfere with the business conducted by the companies named 

in the said subpoenas.* The Court prescribed the proper procedure 

to be followed in this language: 

"{1-5) The Civil Aeronautics Board is 
given broad powers of subpoena of indivi
duals for the purpose of testifying to 
the natters which are before theuT*** 
Obviously, i t w i l l be assumed that these 
matters w i l l not be irrelevant to the pro
ceeding. The Board is also given an 
extremely comprehensive power of inspec
tion of a l l of the documents, books aad 
papers i n the office of any of the corpora* 
tlonc or individuals operating under the 
control of the Board.*** In order to pre
vent their action, from being arbitrary "and 
oppressive, the Board should cap, tbe In
dividuals and take testimony ss to the 
existence and gufttoto of the dacussiitg, 
Materiality ana relevancy to the Issues 
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before the Board, can be established i n 
tajs method wlfheut the neegaaXtyor 
Bringing truck loads of r^oaete, to. the 
hearing o f f i c e r * l i k e w i s e , by the power 
of inspection* a l l the documents can be 
gone oirer, photographed and copied with
out regard to materiality sad relevance. 
I t is obvious that, I f after these Inspec
tions the Board finds that the existence 
of other documents relevant and material 
to the issue is probable or that they are 
being concealed, then again a wifensss can 
be called and examined regarding these 
features, but the subpoenas thereafter 
issued should mot designate a l l the docu
ments i n the class, but only those which 
the Board has found are in the posses
sion or under the control of the persons 
to whom directed and which are relevant and 
material to the Issue,* (Eaphasis supplied) 

B. Some of the Information In Bl Paso*® possession con

cerning recoverable gas reserves in the Basin-Dakota Gas Pool 

is confidential in nature and relates to the property of other 

parties. 

The privacy of third persons should not be invaded by 

use of a subpoena duces tecum directed to a party having i n his 

possession confidential matsri.il, Herman v. Clvij Aeronautics 

Board, 23? P. 2d 359 (9th Cir. 195$); Floridon Co, v. AttanulfguB 

Clav Co., 26 P. Supp,963. And discretion should be exercised to 

avoid unnecessary disclosure of such material, particularly where 

the action is between competitors. See Moore*s Federal Practice, 

Section 3̂ .15. 

Accordingly, Bl Paso should not be required to produce 

this confidential Information pursuant to the subpoena duces tecup. 

Had Consolidated been sore specific concerning th© documents and 

material desired, this problem say have been obviated. 

Respectfully submitted, 

siwr, mmmx.mzt FEDERICI & ASDSstrjs 

Attorneys for I I Paso Natural 
Gas Company, 
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BEFORE THE OIL CONSERVATION COMMISSION 

OF NEW MEXICO 

APPLICATION OF CONSOLIDATED OIL AND 

GAS, INC. For an Amendment of Order 

No. R-1670-C Changing the Allocation 

Formula i n the Basin-Dakota Gas Pool. 

CASE 2504 

BRIEF OF EL PASO NATURAL GAS COMPANY AND DAVID H. RAINEY 
IN SUPPORT OF MOTIONS TO QUASH SUBPOENA DUCES TECUM 

The subpoena power of the Commission is derived from 

Section 65-3-7, N.M.S.A., 1953 Comp. and Rule 1211 of the Commis-

; sion's Rules and Regulations. Rule 45 of the Rules of C i v i l Pro

cedure for the D i s t r i c t Courts of the State of New Mexico also 

is applicable. 

j We do not contend that the Commission does not have 

j the power of subpoena; that right i s conferred by Statute; How-

1 ever, the exercise of that power by the Commission i s governed 

j by the general law applicable to subpoena. 
j 

POINT I . 

THE SUBPOENA DUCES TECUM WAS NOT SERVED ON A PERSON 
HAVING CUSTODY OR CONTROL OVER THE MATERIAL DEMANDED. 

The subpoena duces tecum issued by the Oil Conserva

tion Commission at the request of Consolidated Oil and Gas, Inc. 

and served on David H. Rainey on August 14, 1962, demands, i n i t s 

t h i r d paragraph, that Rainey produce: 

"Any reports, determinations or tabula
tions of i n i t i a l and subsequent reserve 
calculations made by or i n the possession 
of El Paso Natural Gas Company concerning 
recoverable gas reserves i n the Basin-
Dakota Gas Pool not included i n the eight 
data sheets subpoenaed above." 

The Affidavit of David H. Rainey on f i l e with the 

Commission states that he has neither the custody nor the posses

sion of the reports and determinations demanded, and that he does 



not have the autho r i t y to remove them from the possession of the 

custodian. 

A subpoena duces tecum should be quashed where i t has 

been served on a person not having possession and not being 

authorized to take possession of the documents, records or things 

demanded. Alma-Schuhfabrik AG v. Rosenthal, 25 F.R.D. 100 

(D.C.E.D.N.Y. i960). See Moore's Federal Practice, Vol. 5, 

Section 45.05. 

I n Kaiffe v. La Salle Realty Co., 163 La. 824, 112 So. 

799, the Court stated the general rule to be that the subpoena 

j should issue d i r e c t l y to the o f f i c e r or employee of the corpor
is 
|j a t i o n who i s the custodian of the records desired, or, i f the 
ii 

!| subpoena i s directed t o the corporation, i t should designate 

s o m e o f f i c o r of the corporation as the person who s h a l l respond 
I 
I thereto. 
j 

The rul e as stated i n 97 C.J.S., Witnesses, Section 25, 
i p. 38O, i s as follows: 

"The person who has the control of, and 
the a b i l i t y to produce, the desired books 
or papers i s the proper person t o be sub
poenaed. .." 

David Rainey, being neither an o f f i c e r of E l Paso nor 

I the person having custody of the records demanded, i s not the 

proper person upon whom the subpoena should have been served. 

Accordingly, the subpoena duces tecum should be quashed. 

POINT I I . 

THE SUBPOENA DUCES TECUM IS AN 
UNREASONABLE SEARCH AND SEIZURE. 

The subpoena duces tecum demanding the production of 

reserve calculations and information i n the possession of E l 

Paso constitutes an unreasonable search and seizure i n v i o l a t i o n 

of the Fourth Amendment of the Constitution of the United States 

and of Section 10, A r t i c l e I I of the Constitution of the State 

of New Mexico. 
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The subpoena demands the compulsory production of p r i 

vate papers, unlimited as to the number of documents and extend

ing over an i n d e f i n i t e period of time. The e f f e c t of complying 

with these demands would be a disruption of E l Paso's business 

operations f o r the sole purpose of allowing Consolidated to con

duct an i n q u i s i t o r i a l examination of these private business 

papers. 

The courts, repeatedly, have refused to permit un

reasonable and oppressive demands to be made. 

In the leading case of Hale v. Henkel, 201 U.S. 43, 26 

! S.ct. 370 50 L. Ed. 652 (1906), the Court said (p. 666 of 50 L. 

I Ed.): 
"We are also of opinion that an order f o r 
the production of books and papers may con-

I s t i t u t e an unreasonable search and seizure 
j w i t h i n the 4th Amendment, while a search 

o r d i n a r i l y implies a quest by an o f f i c e r of 
the law, and a seizure contemplates a f o r c i 
ble dispossession of the owner, s t i l l . . . the 
substance of the offense i s the compulsory 
production of private papers, whether under 

i a search warrant or a subpoena duces tecum, 
against which the person, be he I n d i v i d u a l 
or corporation, i s e n t i t l e d to protection." 

The Constiution of the State of Oklahoma contains a 

provision s i m i l a r to Section 10, A r t i c l e I I of the New Mexico 

Constitution p r o h i b i t i n g unreasonable searches and seizures. 

The Oklahoma Supreme Court construed and applied t h i s provision 

i n the case of State v. Chickasha M i l l i n g Co., Okla., 71 P. 2d 

981 (1937), saying (71 P. 2d at p. 985): 

"Section 30, A r t . 2 of the State Constitution 
protects such parties /corporations and i n d i 
v i d u a l s / from unreasonable search and seizure 
of t h e i r private papers and e f f e c t s , and the 
courts may not permit an examination thereof 
i n an adversary proceeding without p a r t i c u l a r 
description of the papers sought... ' 

In the Chickasha case, the court f u r t h e r stated (71 P. 

2d at p. 984): 
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"Our attention i s called to no decision 
of this or any other court where one party, 
upon the theory that he may discover some 
competent evidence to support his cause or 
defense, has been permitted to examine 
promiscuously into the private af f a i r s of 
his adversary." 

In Shell Oil Go. v. Superior Court, Cal., 292 P. 531, 

the court construed the California constitutional provision 

relating to unreasonable search and seizures as applied to the 

compulsory production of corporate records, documents and papers 

relating to o i l and gas leases, and stated (292 P. at p. 536): 

"The a f f i d a v i t further shows, through i t s 
length, that i t i s a mere "fishing device," 
as contended for by petitioner. Being a 
fishing device, i t i s i n direct violation 
of the constitutional immunity against un
lawful searches and seizures. ' 

Among the many cases adhering to this view are the 

following: Mobile Gas Co. v. Patterson, 293 P. 208; In Re 

United Shoe Machinery Corporation, 6 S R. D. 347; Kullman, 

Salz & Co. v. Superior Court, Cal. App., 114 P. 589. 

POINT I I I . 

THE SUBPOENA DUCES TECUM IS 
UNREASONABLE AND OPPRESSIVE. 

The information demanded i n the subpoena duces tecum 

has been compiled by El Paso over a period of years. These 

records are i n constant use by El Paso i n i t s normal course of 

business, and to remove them from their location at the home 

office of the Company i n El Paso, Texas, would seriously disrupt 

and Interfere with El Paso's business operations. Furthermore, 

the records are quite bulky and their transportation to and from 

Santa Fe would be expensive as well as troublesome. 

By f a i l i n g to specify and identify the material de

manded, Consolidated places an unreasonable burden on El Paso 

for i f El Paso i s to comply with the subpoena, i t must produce 

a l l of these voluminous records. 
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Where the production of information demanded by a sub

poena duces tecum i s a burden i n that a mass of documents i s 

demanded without specifying and i d e n t i f y i n g the exact material 

sought, the subpoena duces tecum may be quashed as being un

reasonable. Walling v. American Rolbal Corp., 135 p. 2d 1003 

(2nd Cir. 1943), followed i n Walling v. Golebiewski, 142 F. 2d 

1015 (2d Cir. 1944); u. S. v. Woerth, 130 F. Supp 930 (D. C. 

Iowa 1955), affirmed, 231 F. 2d 822; 2Am. Jr. 2d, Administrative 

Law, Sec. 264, p. 95. 

I n Walling v. American Rolbal Corp., the Court said 

(p.1005): 

"Requiring records to be produced away 
from the place where they are o r d i n a r i l y 
kept may impose an unreasonable and 
unnecessary hardship which i n i t s e l f would 
make the issuance of the subpoena, otherwise 
proper, a r b i t r a r y and capricious. 

I n U. S. v. Woerth, supra, at page 824 of 231 

j the Court stated the te s t f o r upholding the v a l i d i t y of 

duces tecum as follows: 

"The subpoena duces tecum i n question i s not 
couched i n broad and sweeping language. I t 
does not c a l l f o r i n d e f i n i t e records or a 

j mass of records. I t i s very specific and 
l i m i t e d i n i t s terms. The production of the 
records called f o r by the subpoena duces tecum 
would not disrupt or i n t e r f e r e with the res
pondent's business a c t i v i t i e s or place an un
due burden on him or cause hardship to him." 

I t i s submitted that the subpoena duces tecum issued 

by the Commission at Consolidated's request meets not one single 

element of the t e s t quoted above. 

I n 5 Moore's Federal Practice, Section 45.02, at p. 

1725, the rule i s stated as follows: 

"A subpoena i s unreasonable or oppressive 
i f i t i s too broad and sweeping. I t should 
normally be l i m i t e d to a reasonable period 
of time and should designate the documents 
desired, or the subjects to which the docu
ments related with reasonable p a r t i c u l a r i t y . . . 

F. 2d, 

a subpoenh 
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"That undue inconvenience or expense would 
he involved i n producing the papers may he 
a ground for quashing a subpoena..." 

See also annotation, Form, p a r t i c u l a r i t y , and manner of desig

nation required i n subpoena duces tecum for production of cor-

| porate books, records and documents, 23 A.L.R. 2d 862. 

Where the information demanded would be largely cumu

lative the subpoena duces tecum may be quashed. See Pittsburgh 

& Lake Erie R. Go. v. Pennsylvania Public U t i l i t y Commission, 

I 85A 2d 646 (1952). See also Chapman v. Haren Elwood College, 

225 F 2d 230 (9th Cir. 1955) concerning the reasonableness of 
1 

' the demand made by a subpoena duces tecum. 

'I I n Hermann v. C i v i l Aeronautics Board, 237 F. 2d 359 
1 

'j (9th Cir. 1956), a case concerned with the enforcement of a sub

poenas duces tecum issued by the CAB, the party upon whom demand 

had been made to produce information objected on the grounds 

that the subpoenas were "oppressive and unreasonable; and con-

! s t i t u t e an unreasonable search and seizure", that the subpeonas 

constituted "a general fishing expedition of the affa i r s of the 

parties" and "that compliance with the said subpoenas would un

duly and unreasonably hamper and interfere with the business 

conducted by the companies named In the said subpoenas." The 

Court prescribed the proper procedure to be followed In this 

language: 
"The C i v i l Aeronautics Board i s given 
broad powers of subpoena of individuals 
for the purpose of t e s t i f y i n g to the 
matters which are before them. *** 
Obviously, i t w i l l be assumed that these 
matters w i l l not be irrelevant to the pro
ceeding. The Board i s also given an 
extremely comprehensive power of inspec
tion of a l l of the documents, books and 
papers i n the office of any of the corpor
ations or individuals operating under the 
control of the Board. *** In order to pre
vent their action from being arbitrary and 
oppressive, the Board should c a l l the i n 
dividuals and take testimony as to the 
existence and custody of the documents. 
Materiality and relevancy to tine issues 
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before the Board can be established I n 
t h i s method without the necessity of" 
bringing truck loads of records to the 
hearing office"r^ Likewise, by the power 
of inspection, a l l the documents can be 
gone over, photographed and copied with
out regard to m a t e r i a l i t y and relevance. 
I t i s obvious t h a t , i f a f t e r these inspec
tions the Board finds that the existence 
of other documents relevant and material 
to the issue i s probable or that they are 
being concealed, then again a witness can 
be called and examined regarding these 
features, but the subpoenas thereafter 
issued should not designate a l l the docu
ments i n the class, but only those which 
the Board has found are i n the posses
sion or under the control of the persons 
to whom directed and which are relevant and 
material to the Issue." (Emphasis supplied) 

POINT IV. 

THE INFORMATION DEMANDED BY THE SUBPOENA DUCES 
TECUM IS CONFIDENTIAL, AND THE COMMISSION SHOULD 
EXERCISE UTMOST DISCRETION BEFORE ORDERING IT 

PRODUCED. 

Some of the information i n El Paso's possession con

cerning recoverable gas reserves i n the Basin-Dakota Gas Pool 

i s c o n f i d e n t i a l i n nature and relates to the property of other 

p a r t i e s . Some of the information has been derived at great ex

pense by El Paso's s t a f f ; some may properly be c l a s s i f i e d as 

"trade secrets". 

The information demanded by Consolidated i s not j u s t 

the facts — i t i s the work product of highly s k i l l e d reservoir 

engineers and geologists which constitutes the stock-in-trade 

of a competitor i n the petroleum industry. To require t h i s type 

of information to be produced i n response to a subpoena duces 

tecum, even though the Commission may have the power to do so, 

would be manifestly u n f a i r and oppressive. 

The privacy of t h i r d persons should not be invaded by 

use of a subpoena duces tecum directed t o a party having i n his 

possession c o n f i d e n t i a l material. Herman v. C i v i l Aeronautics 

Board, 237 F. 2d 359 (9th Cir. 1956); Floriden Co. v. Attapulgus 
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Clay Co., 26 F. Supp. 268. And discretion should be exercised 

to avoid unnecessary disclosure of such material, particularly 

where the action is between competitors. See 4 Mooie's Federal 

Practice, Section 34.15; Pathe1 Laboratories Inc. V. Dupont 

Film Mfg. Corp., 3 F.R.D. 11 (D.C.S.D. N.Y. 1953); Korman v. 

Schull, 184 F. Supp. 928 (D.C.W.D. Mich. i960). 

Consolidated has made no showing that the information 

demanded could not be obtained from i t s own analysis of avail-

1 able well logs and other data. True, i t would not be El Paso's 

reserve data; true, I t would be expensive to obtain, but I t 

could be done. I t is submitted that the Commission should re-

! quire i t to be done, should require Consolidated to carry i t s 

own burden of proof-onerous though i t may be, and that the 

subpoena duces tecum issued at the request of Consolidated 

should be quashed. 

Respectfully submitted, 

Ben R. Howell 
Garrett C. whitworth 
SETH, MONTGOMERY, FEDERICI & ANDREWS 

By t///&4^ £ J-lt&Uc*: 
A-ctTorneys for El Paso Natural Gas 
Company 

William R. Federici 
Attorney for David H. Rainey 
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BEFORE THE OIL CONSERVATION COMMISSION 

OF 

NEW MEXICO 

IN THE MATTER OF THE APPLICATION 
OF CONSOLIDATED OIL & GAS, INC., 
FOR AN AMENDMENT OF ORDER NO. 
R-1670-C, CHANGING THE ALLOCATION 
FORMULA FOR THE BASIN-DAKOTA GAS 
POOL, SAN JUAN, RIO ARRIBA AND 
SANDOVAL COUNTIES, NEW MEXICO. CASE NO. 2504 

MEMORANDUM BRIEF 

Consolidated O i l & Gas, Inc., by application f i l e d w i t h 

the O i l Conservation Commission of New Mexico, sought an order 

changing the a l l o c a t i o n formula f o r the Basin-Dakota Gas Pool, 

San Juan, Rio Arriba and Sandoval Counties, New Mexico. The 

proposal of Consolidated was to change the provisions of 

Order No. R-1670-C to provide th a t the allowable production 

from the Basin-Dakota Gas Pool be allocated on the basis of a 

formula giving weight of 60% to acreage, and 40% to acreage time 

d e l i v e r a b i l i t y . 

A f t e r notice and hearing on A p r i l 18 through A p r i l 22, 

1962, the Commission entered i t s Order No. R-2259, denying the 

application of Consolidated. This denial was based upon the 

single f i n d i n g No. 4, "That the evidence presented at the hear

ing of t h i s case concerning recoverable gas reserves i n the 

subject pool i s i n s u f f i c i e n t to j u s t i f y any change i n the pre

sent a l l o c a t i o n formula." 

Consolidated sought a rehearing, requesting among other 

things, that the Commission inquire i n t o reserves i n the Basin-



Dakota Gas Pool, and t o that end, to make f u l l use of i t s 

subpoena powers. The Commission by Order No. R-2259-A granted 

a rehearing, but by i t s ordered stated "That the scope of such 

rehearing s h a l l be l i m i t e d t o matters concerning recoverable 

gas reserves i n the Basin-Dakota Gas Pool." 

Pursuant t o t h i s order f o r rehearing, Consolidated 

securedthe issuance of subpoenas by the O i l Conservation 

Commission. Two of these subpoenas were f u l l y f i l l e d i n , 

directed t o named individuals, when issued by the Commission 

Secretary. The remainder were issued i n blank, and were f i l l e d 

i n by Consolidated p r i o r t o service. 

Written motion t o quash the subpoenas were f i l e d by Pubco 

Petroleum Corporation, El Paso Natural Gas Co., and George 

Eaton. I n addition a motion t o modify subpoena was f i l e d by 

David H. Rainey. Motions t o quash were made o r a l l y at the 

hearing on September 14 as t o the subpoenas served on other 

persons. 

Generally, the motions to quash the subpoenas were based 

upon the same grounds, and may be discussed together, with 

the exception of the issues raised i n the motion f i l e d on 

behalf of George Eaton. This motion raises c e r t a i n legal 

questions that should be disposed of f i r s t . 

The Subpoena Duces Tecum Was Issued 
By Authority of the Commission and 
i s Valid 

The authority of the O i l Conservation Commission t o 

subpoena witnesses, require t h e i r attendance, and givi n g of 

testimony before i t , i s found i n Section 65-3-7, NMSA, 1953. 

This statute vests i n the "Commission, or any member thereof, " 

the power t o subpoena witnesses, require t h e i r attendance and 
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giving of testimony, and to "require the production of books, 

papers and records i n any proceeding before the Commission." 

The Commission has implemented t h i s statute by i t s Rule 1211. 

In compliance w i t h t h i s statute and the rules of the 

Commission and upon w r i t t e n request by p e t i t i o n e r , the subpoenas 

complained of here were issued by the Commission. 

On behalf of George Eaton, i t i s asserted that the sub

poena duces tecum directed t o him was issued without authority 

of the Commission and i s i n v a l i d and void, i n that i t was signed 

by the Commission i n blank, and was l a t e r completed by p e t i t i o n e r 

i n t h i s case. Admittedly, the subpoena when signed and sealed 

by the Secretary-Director of the O i l Conservation Commission, 

did not bear the name of the witness George Eaton, nor was i t 

completed as to the papers, and documents sought t o be obtained 

by the subpoena. This i s i n accordance wi t h the law on the 

subject, and the subpoena was v a l i d and e f f e c t i v e when com

pleted and served. 

Issuance of subpoenas i n blank has long been recognized 

by the courts as a m i n i s t e r i a l function, and subpoenas issue 

as a matter of r i g h t , not as a matter of j u d i c i a l d i s c r e t i o n . 

I n Southern Pa c i f i c Co., vs. Superior Court, 15 Cal. 2d 206. 

100 P.2d 302, the court held th a t the issuance of a subpoena i s 

merely m i n i s t e r i a l , since the purpose of the subpoena i s t o i n i t i a t e 

proceedings t o have the documents and other matters described i n 

the subpoena brought before the court i n order that the court 

may determine whether they are material evidence i n the case 

pending before i t . 

While at one time i t may have been supposed that the 

issuance of a subpoena was a j u d i c i a l function, requiring f u l l 
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information on the part of the court before i t would be 

issued, that day has long since passed. V I I I Wigroore on 

Evidence, § 2200, points out: 

" * * * But modern demands fo r convenience 
and i n f o r m a l i t y have resulted i n the issuance of 
the subpoena, by practice i n many states, from the 
cler k of the court alone, or even by the party him
s e l f . The name of the court thereon i s a mere 
form i n such cases. Ultimately, t h i s goes back 
t o the modern custom of granting the subpoena wi t h 
out any conditions imposed and without any showing 
of necessity, so t h a t the court's d i s c r e t i o n i s not 
invoked and thus the judge's intervention would be 
needless." 

In New Mexico p r a c t i c e , t h i s r u l e has been embodied i n 

the Rules of C i v i l Procedure as i t has i n the Federal Rules 

of C i v i l Procedure. Sec 21-1-1(45) New Mexico Statutes 

Annotated, which sets out the Rules of C i v i l Procedure pro

vides : 

* * * The clerk s h a l l issue a subpoena, or a sub
poena f o r the production of documentary evidence, 
signed and sealed but otherwise i n blank, to a party 
requesting i t , who s h a l l f i l l i t i n before service." 

The provisions of Rule 45 of the Federal Rules of C i v i l 

Procedure are i d e n t i c a l . 4 Barron &Holtzoff, Federal Practice 

and Procedure, 128, 277. 

The practice i s not dependent upon rul e of the court, 

however, nor on statutory provisions. 

In Coney Island Dairy Products Co. v. Baldwin, 276 N.Y. 

Supp. 682 (1935), the party asked the commissioner i n an adminis

t r a t i v e proceeding f o r the issuance of twenty subpoenas without 

s t a t i n g the names t o be inserted thereon, nor the contents of 

the subpoenas. The statute was s i m i l a r t o th a t of the New Mexico 

O i l Conservation Commission, making no e x p l i c i t provision f o r 

the issuance of subpoenas i n blank, but providing t h a t " a l l sub

poenas s h a l l be signed and issued by the commissioner." I t was 



held that the subpoenas should have issued, the court holding: 

"the issuance of a subpoena f o r a witness during 
the progress of a cause at the request of a party 
i s a matter of r i g h t , and not a matter where the 
disc r e t i o n of a judge or a cler k may be exercised." 
(Emphasis added). 

The reasoning the court i n reaching t h i s conclusion 

i s c lear: 

"The p r i v i l e g e of l i t i g a n t s t o enforce the 
attendance of witnesses i s an ancient r i g h t and 
should not be denied by prejudging the m a t e r i a l i t y 
of the testimony which may be given. * * * I t i s 
the function of the t r i a l court t o determine admissi
b i l i t y when evidence i s offered. I t may not be pre
judged by withholding a subpoena f o r the witness." 

The r i g h t to issuance of a subpoena i s an ancient r i g h t , 

founded i n the Statute of Elizabeth i n 1562-63, and i s thus a 

part of our common law, except as modified by statute or ru l e 

of court. 8 Wigmore, Evidence, 65. 

Being a matter of r i g h t , whether the name of the party 

upon whom the subpoena i s t o be served i s inserted before or 

a f t e r the Commission has signed and sealed i t , i s immaterial. 

I f there existed a duty on the part of the Commission to deter

mine i n advance, the names of the parties and the matters t o 

be produced on a subpoena duces tecum that would vest i n the 

Commission the r i g h t t o prejudge the m a t e r i a l i t y , relevancy, and 

ad m i s s i b i l i t y of the testimony to be elicited from the witness. 

I t may be argued that there i s a difference i n the r i g h t 

to a subpoena where the production of books and documents i s 

concerned. 

The argument f a l l s when the facts of t h i s case are con

sidered. When application f o r subpoenas was made, the p e t i t i o n e r 

sought the issuance of subpoenas i n the form attached. Two of 

these subpoenas duces tecum were f u l l y f i l l e d i n , i n the form 

desired, and no material change was made i n the form as to the 
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other subpoenas issued. I f i t were proper f o r the Commission 

to pass upon the form and content of the subpoena at the time 

i t was issued, which i s not admitted, the Commission actually 

did so. 

The r i g h t t o a subpoena duces tecum, absent a statute, 

w i l l be implied from the power t o issue a subpoena. 8 Wigmore, 

Evidence, 122-123. I t i s thus on the same footing as a subpoena 

to compel testimony, except as modified by s t a t u t e . No such 

modification i s found i n the instant case as would a f f e c t the 

r i g h t t o the subpoena by p e t i t i o n e r . The witness has his 

remedy i n a motion to quash, a remedy that has been sought i n 

t h i s proceeding. The issuance of the subpoena duces tecum 

without passing on the m a t e r i a l i t y of the evidence t o be pro

duced does not v i o l a t e the p r o h i b i t i o n against unreasonable 

searches and seizures where the party i s afforded ample oppor

t u n i t y to protect his ri g h t s before the t r i b u n a l i n which the 

action i s pending, as i s the case here. 58 Am. Jur. Witnesses 

§ 22. 

The Subpoenas are not Vague and I n d e f i n i t e 
And There i s No V i o l a t i o n of Due Process 

Probably the most serious attack t h a t has been made upon 

the subpoenas i s the rather broad assertion that they are vague 

and i n d e f i n i t e i n the matters called f o r , f a i l t o specify w i t h 

s u f f i c i e n t c l a r i t y the papers, documents or material to be pro

duced, and amount,; t o a v i o l a t i o n of the constitutional safeguards 

against unreasonable searches and seizure and thus violate;; due 

process of law. 

These are broad, general allegations which are directed 

i n the main t o the sound di s c r e t i o n of the Commission. I n 

e f f e c t the parties seeking to quash the subpoenas allege an 
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abuse of di s c r e t i o n on the part of the Commission, amounting 

to a v i o l a t i o n of t h e i r c o n s t i t u t i o n a l r i g h t s . 

There has been no assertion that the information and 

material sought i s not relevant and material t o the question 

before the Commission, and i t i s submitted that the informa

t i o n sought to be obtained i s essential t o a decision by the 

Commission, under the provisions of Hew Mexico Statutes, p a r t i 

c u l a r l y Sec. 65-3-13, et seq., and the decision of the court 

i n the Jalmat case, Continental O i l Co. vs. O i l Conservation, 

N.M. , 373 P.2d 809. 

The subpoena duces tecum should be struck down only on 

a clear and convincing showing that some c o n s t i t u t i o n a l r i g h t 

has been violate d , or w i l l be v i o l a t e d i f the subpoena i s 

enforced. 97 C.J.S. Witnesses § 19. 

The reasons fo r t h i s were stated i n U. S. v. Byran, 339 

U.S. 323, 94 L.Ed. , 70 S. Ct. 724, where the court held t h a t 

persons summoned as witnesses by competent auth o r i t y have a pub

l i c duty, the discharge of which i s essential t o orderly opera

t i o n of l e g i s l a t i v e and j u d i c i a l machinery. 

"Every exception from t e s t i f y i n g or producing 
records presupposes a very r e a l and substantial 
i n d i v i d u a l i n t e r e s t t o be protected." 

To the same e f f e c t i s the r u l i n g i n Shotkin v. Nelson, 

146 F.2d 402. 

As we have previously stated, the c o n s t i t u t i o n a l protection 

against an unlawful search and seizure extends only to an abuse 

of d i s c r e t i o n on the part of the Commission. 79 C.J.S. Searches 

& Seizures, § 36, states: 

"The c o n s t i t u t i o n a l guaranty does protect a 
corporation to the extent that the books and papers 
which i t may be required t o produce must be relevant 
to the subject of inquiry, must be c l e a r l y described 
w i t h s u f f i c i e n t p a r t i c u l a r i t y , must be proportionate 
to the ends sought, and t h e i r production must be 
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required by lawful and s u f f i c i e n t process. 
Nevertheless, as has been said by the highest 
authority, i n cases involving production of a 
corporation's books and papers i n response t o 
any order or subpoena authorized and safeguarded 
by j u d i c i a l sanction, the c o n s t i t u t i o n a l guaranty, 
i f applicable, at most guards against abuse only by 
way of too much indefiniteness or breadth i n the 
things required t o be p a r t i c u l a r l y described." 

I n support of t h i s , the t e x t c i t e s Oklahoma Press 

Publishing Co. v. Walling, 327 U. S. 186, 90 L.Ed. 614; 

and News P r i n t i n g Co. v. Walling, 327 U. S. 186, 90 L.Ed. 614. 

The question then resolves i t s e l f i n t o whether the books, 

papers, documents and other material sought by the subpoenas 

were designated w i t h s u f f i c i e n t p a r t i c u l a r i t y , and whether 

they are proportionate t o the ends sought. 

They are proportionate to the ends sought. No argument 

was raised as t o the necessity f o r reservoir information t o 

be presented to the Commission, by any of the p a r t i e s . The 

Jalmat Case, supra, was e x p l i c i t i n d i r e c t i n g the Commission, 

i n considering a proration order, t o consider recoverable gas 

i n the pool, and under the t r a c t s dedicated t o the wells i n the 

pool "insofar as practicable." (373 P.2d at p. 815). How i s 

t h i s t o be done i f the Commission i s t o be denied access t o the 

studies and the information of the only parties i n a p o s i t i o n 

t o f u r n i s h such information? The Commission must of necessity 

obtain t h i s basic information as the basis of a v a l i d proration 

order insofar as i t i s practicable f o r i t to do so. 

T 

he purpose of specifying w i t h c e r t a i n t y the books, docu

ments and records i n a subpoena duces tecum i s to protect the 

witness, and advise him i n what manner he should comply. I t was 

asserted i n argument tha t the subpoenas issued by the Commission 

lack t h i s d e f i n i t e , c e r t a i n q u a l i t y , and should therefore be quashed. 



I t should be remembered that the persons subpoenaed are 

experts i n t h e i r f i e l d , most of whom have appeared and t e s t i f i e d 

before the Commission. I n the case of the witness David Rainey, 

and the witness Frank D. Gorham, both t e s t i f i e d as experts i n 

t h i s case, t e s t i f y i n g as to the reserves and recoverable gas i n 

the pool and under some of the t r a c t s i n the pool. The informa

t i o n and material presently sought was, t o a large extent, u t i l i z e d 

by them i n the previous hearing of t h i s case. 

In 97 C.J.S., Witnesses, § 25, at p. 386, the need f o r 

definiteness and ce r t a i n t y i n such a subpoena i s discussed as 

follows: 

"The books, papers or documents of which 
production i s sought t o be compelled by subpoena 
duces tecum should be specified i n the motion or 
application, with a l l the c e r t a i n t y practicable under 
the circumstances. Inasmuch, however, as applicant 
has not usually the means of knowledge t o describe 
them p a r t i c u l a r l y , while the witness, i f he has 
possession of them, o r d i n a r i l y can have l i t t l e 
d i f f i c u l t y i n determining what i s desired, con
siderable l a t i t u d e should be allowed, i n the motion, 
and a motion or application i s s u f f i c i e n t l y d e f i n i t e . 
w i t h respect t o the documents required, where the 
description i s s p e c i f i c enough t o enable the witness 
to produce them without uncertainty." (Emphasis added.) 

And again at p. 391: 

<»* * * The description (of books, records and 
documents t o be produced) need not, however, be 
exact and f u l l i n a l l p a r t i c u l a r s , but i t i s suf
f i c i e n t i f the books and papers desired are designa
ted w i t h reasonable c e r t a i n t y , so that the witness 
may know what i s required of him." 

No d e f i n i t e rule can be l a i d down as to what i s d e f i n i t e 

and c e r t a i n i n a subpoena duces tecum, but each case must stand 

on i t s own. I n re Eastman Kodak Co., 8 FRD 760 (N.Y.). Attenti o n 

i s directed t o the annotation i n 23 ALR 2d 826. 

Several of those r e s i s t i n g the subpoenas have asserted 

that "a great mass of information i s ca l l e d f o r , " and at least 

one claimed that the papers sought constituted records i n d a i l y 



use and that to bring them i n would seriously i n t e r f e r e w i t h 

t h e i r business. This i s not a v a l i d ground f o r objecting t o 

a subpoena duces tecum. The rul e i s stated i n 97 C.J.S., 

Witnesses § 25, at p. 394: 

" * * * A witness cannot l a w f u l l y refuse t o 
comply w i t h a subpoena duces tecum on the ground 
tha t compliance w i l l cause him to suff e r great 
inconvenience, or w i l l e n t a i l great expense, or 
that the production of the documents ca l l e d f o r 
w i l l r e s u l t i n the disclosure of valuable business 
secrets, or otherwise adversely a f f e c t h is pecuniary 
i n t e r e s t s . " 

I t w i l l be noted that the above c i t a t i o n holds, also, that 

the secret and co n f i d e n t i a l nature of the information sought i s 

not a grounds f o r refusal t o comply with the subpoena. The rul e 

i s stated i n 59 Am. Jur., Witnesses § 31: 

"A party t o an action may be compelled t o 
produce books or papers i n his possession or under 
his c o n t r o l t o be inspected by the opposite party, 
and a witness or a party may be required t o produce 
books or papers t o be used as evidence on the t r i a l , 
and t h i s , notwithstanding the papers may be p r i v a t e . 
A corporation may be compelled t o produce books and 
papers i n l i k e manner as i f i t were a natural person. 
Thus the o f f i c e r s of a corporation cannot refuse t o 
produce i t s books i n court or before an o f f i c e r 
authorized t o take a deposition, i n response t o a 
subpoena, on the theory t h a t the privacy with which 
i t s business i s carried on i s a trade secret which 
i t i s e n t i t l e d t o protect from the inspection of 
strangers." 

And i n Sec. 32, i t i s held t h a t i t i s no ground f o r the 

refusal of a witness t o produce books and papers th a t they are 

pr i v a t e . 

That a great mass of material i s sought i s no ground f o r 

quashing a subpoena duces tecum where the material i s essential 

to some lawful function of the state, as i s the case here. 

Hammond Packing Co. v. Arkansas. 212 u. S. 322, 53 L.Ed. 530: 

and see the annotation 23 ALR 2d 875. See also 2B Barron and 

Holtzoff, § 1004, p. 291. 

I f i t be determined that the subpoenas are somewhat broader 

or c a l l f o r more material than i s essential t o the functions 
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of the Commission i n exercising i t s powers t o prorate gas 

production, t h i s fact does not a f f e c t the l e g a l i t y of the 

subpoena, which may be modified by the Commission. 97 C.J.S., 

Witnesses § 25, p. 394, states: 

"The fa c t that a subpoena i s broader or more 
inclusive as t o the documents t o be produced, than 
i t should be, or includes c o n f i d e n t i a l matter w i t h 
that r i g h t f u l l y subpoenaed, or dir e c t s the witness t o 
produce books and papers which he cannot l a w f u l l y be 
required to produce, does not, o r d i n a r i l y , a f f e c t the 
l e g a l i t y of the issuance of the subpoena or the 
ob l i g a t i o n of the witness t o appear i n obedience t o 
i t ; but he may refuse t o produce, or permit the use 
or inspection of, documents which are of such con
f i d e n t i a l or p r i v i l e g e d character t h a t they could 
not be received i n evidence over his objection. I f 
he has doubts as t o whether or not he should produce 
the document ca l l e d f o r , he may submit i t t o the 
inspection of the court, and obtain a decision on the 
question of i t s production," 

Thus the witnesses may be f u l l y protected as t o the 

production of any "confidential!' information, i f such there be. 

A r u l i n g may be obtained from the Commission at the time the 

production of such evidence i s called f o r . 

Other Matters 

Several other matters remain to be discussed b r i e f l y . 

I t was asserted during argument that the p e t i t i o n e r i n 

t h i s case was seeking to obtain information requiring judgment 

and expert opinion from the witnesses subpoenaed. When i t i s 

remembered tha t several of the witnesses subpoenaed have already 

submitted themselves i n t h i s case as expert witnesses, the absurdity 

of the argument i s patent. An expert witness may be compelled 

to state his opinion upon hypothetical or other questions 

involving his professional knowledge, and that i s a l l t h a t i s 

being sought here from these witnesses. Barnes v. Boatmen's 

National Bank, 348 Mo. 1032, 156 SW2d 597. 

I t has also been argued th a t the witnesses do not have 

possession or custody of the books and papers sought. Certainly 
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i t i s apparent that such books and papers were available t o 

Mr. Rainey, who t e s t i f i e d at length on reserves i n the Basin-

Dakota pool. Can i t be said they are available t o him f o r one 

purpose but not f o r another? At least, he can produce the papers 

used and r e l i e d upon i n his previous testimony, and the com

mission has the power t o require the basic documents and i n f o r 

mation upon which his expert opinion was based i n order t o 

reach i t s own conclusion as an expert commission. Certainly 

at a minimum, the want of possession of some documents and 

records does not excuse the production of those w i t h i n the 

possession of the witness and those which he i s able t o produce. 

McGarry v. Securities and Exchange Commission, 147 F2d 389. 

Pubco Petroleum Corporation, i n t h e i r motion to quash the 

subpoena duces tecum directed t o Frank D. Gorham, assert "That 

the matters and things referred t o i n the item described i n the 

subpoena have been f u l l y submitted and presented t o the 

Commission at the hearing, * * * ." I f t h i s be the case, there 

i s nothing more f o r Mr. Gorham t o produce, and he can so state 

on the witness stand. 

I t was also alleged by some that the subpoenas should 

be quashed because of the shortness of time allowed f o r the 

production of the "great mass" of material sought i n the sub

poenas . This would properly be grounds f o r a motion f o r extension 

of time, which, i n e f f e c t , they now have. I t i s not a ground 

fo r a motion to quash the subpoena. Even as an excuse f o r non

compliance w i t h the subpoena, shortness of time i s an excuse at 

best, directed t o the d i s c r e t i o n of the Commission. Due t o the 

extension of time granted i n t h i s case, the argument becomes 

meaningless t o t h i s proceeding. I n any event, time f o r compliance 

wi t h the subpoena may be extended, w i t h i n the sound d i s c r e t i o n 

of the Commission. 97 C.J.S., Witnesses § 25, p. 396. 
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Another objection t o the subpoenas was that there was 

no l i m i t as t o the period of time t o be covered by the records 

sought. This i s a defense occasionally asserted, and act u a l l y 

i s nothing more than a claim that the subpoena i s burdensome. 

Again t h i s i s w i t h i n the d i s c r e t i o n of the Commission, and 

i t should be remembered tha t t h i s i s a r e l a t i v e l y new pool, and 

any determinations of reserves, and books, records, and other 

matter r e l a t i n g thereto i s of f a i r l y recent vintage because 

there was no material upon which t o base these determinations 

p r i o r t o the l a s t few years. 

Conclusion 

In conclusion, we can do no bett e r than t o paraphrase 

the language of 97 C.J.S. at page 397; I n determining, on 

such a motion or application t o quash or vacate a subpoena 

duces tecum, whether the production of documents and other 

material should be enforced by the commission, i t i s proper 

t o consider whether the subpoena duces tecum c a l l s f o r the 

production of spe c i f i c documents or proof; that i s , documents 

or proof that can be i d e n t i f i e d by the witness from whom they 

are sought, w i t h s u f f i c i e n t c e r t a i n t y f o r him t o comply. I f so, 

the commission must then consider whether that proof i s prima 

facie s u f f i c i e n t l y relevant and necessary t o j u s t i f y enforcing 

i t s production. 

In general, whether the subpoena s h a l l be set aside i s a 

matter w i t h i n the d i s c r e t i o n of the commission. While i n a 

proper case the subpoena may, or should be quashed or vacated, 

such r e l i e f w i l l be granted only on a very clear showing of the 

r i g h t thereto; and the subpoena should not be quashed or set 

aside, on the ground t h a t the evidence ca l l e d f o r by i t i s 

not relevant or material, but only where the f u t i l i t y of the 

process t o uncover anything useful or legitimate i s i n e v i t a b l e 
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or obvious. Clearly t h i s i s not the case here. 

I t i s submitted that the subpoenas are law f u l , where 

issued i n a v a l i d exercise of the power of the Commission, 

seek information essential t o the Commission i n the performance 

of i t s duties, and should be enforced. 

Respectfully submitted, 

CONSOLIDATED OIL & GAS, INC. 

vSason W. Kellahin 
Kellahin & Fox 
P. O. Box 1713 
Santa Fe, New Mexico 

Ted P. Stockmar 
Holme, Roberts, More & Owen 
1700 Broadway 
Denver, Colorado 

ATTORNEYS FOR CONSOLIDATED OIL & 
GAS, INC. 
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B E F O R E T H E O I L C O N S E R V A T I O N C O M M I S S I O N 

S T A T E O F N E W M E X I C O 

A P P L I C A T I O N OF CONSOLIDATED O I L 
AND GAS, I N C . , f o r an amendment of 
Order No. R-1670-C, changing the 
a l locat ion f o r m u l a f o r the Basin-Dakota ) Case No. 2504 
Gas Pool , San Juan, Rio A r r i b a and 
Sandoval Counties, New Mex ico . 

M E M O R A N D U M B R I E F I N SUPPORT OF T H E 
MOTION OF GEORGE E A T O N TO QUASH 

SUBPOENA DUCES T E C U M 

This Memorandum B r i e f is f i l e d i n the support of the 

Mot ion of George Eaton to quash the subpoena duces tecum issued i n 

the above styled and numbered case and served on George Eaton on 

September 11, 1962, at Fa rming ton , New M e x i c o . 

The applicable facts on the basis of which the Commiss ion ' s 

decis ion w i l l be made, insofa r as Respondent George Eaton is concerned, 

were stated to the Commiss ion i n o r a l argument and, under the C o m m i s 

sion's r u l i n g , an opportuni ty w i l l be a f fo rded to establ ish these facts by 

tes t imony should this be r equ i r ed as a r e su l t of any f u r t h e r proceedings. 

The per t inent facts are bel ieved to be these: 

1. George Eaton is a resident of Fa rming ton , New Mexico , 

is employed by Pan A m e r i c a n P e t r o l e u m Corpora t ion as a Senior Reser

v o i r Engineer i n i ts Fa rming ton D i s t r i c t O f f i c e . The subpoena duces tecum 

i n this case was served on h i m at Fa rming ton on September 11, 1962, less 

than 48 hours p r i o r to the t ime at which he was r equ i red to present h i m 

self w i th the voluminous records speci f ied by this subpoena before the 
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Commiss ion at Santa Fe, New Mex ico . 

2. The subpoena duces tecum which was served on George 

Eaton was issued by the Commiss ion i n blank; that is to say, at the t ime 

that the subpoena duces tecum was signed on behalf of the Commiss ion 

and the seal of the Commiss ion a f f i xed there to , the subpoena was i n blank. 

Nei ther the name of the person to whom i t was d i rec ted nor the documents 

that he was r equ i red to produce appeared i n the ins t rument . These blanks 

were subsequently f i l l e d i n by the at torney f o r Pe t i t ioner , Consolidated 

O i l and Gas, Inc. and the Commiss ion had no knowledge of the person to 

whom the subpoena was d i rec ted as completed, nor as to the ins t ruments 

which i t r equ i red h i m to produce. 

3. The records , r epor t s , data sheets, determinat ions and 

tabulations of reserve i n f o r m a t i o n specif ied by the subpoena duces tecum 

are mainta ined i n the Fa rming ton D i s t r i c t O f f i c e of Pan A m e r i c a n P e t r o 

l e u m Corpora t ion under the con t ro l and d i r ec t i on of the Superintendent 

i n charge of that D i s t r i c t and were not i n the phys ica l custody of George 

Eaton at the t ime the subpoena was served on h i m , nor does he have cus

tody of them i n the n o r m a l course of the operat ion of the Fa rming ton of 

f i c e . M r . Eaton does have un re s t r i c t ed access to these records i n con

nection wi th the pe r fo rmance of his duties f o r Pan A m e r i c a n but no r igh t 

to custody or cont ro l of them f o r any other purpose. He is not responsible 

to the West Texas-New Mexico D i v i s i o n o f f i c e at F o r t Wor th f o r the custody 

of the records , or f o r the i n f o r m a t i o n contained i n t h e m . 

4. Reserve calculations and tabulations are the "stock i n 

t rade" of every operat ing o i l company. They are the most h igh ly conf ident ia l 
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r eco rd maintained by the product ion department of Pan A m e r i c a n P e t r o 

l e u m Corpora t ion . Ex i s t ing d i rec t ives of the company p roh ib i t the d i s 

closure of reserve i n f o r m a t i o n to any person not an employee of the c o m 

pany r equ i r i ng the use of the i n f o r m a t i o n i n the pe r fo rmance of his duties 

unless w r i t t e n author iza t ion has f i r s t been obtained f r o m the Vice P r e s i 

dent i n charge of the West Texas-New Mexico D i v i s i o n of the company. 

The safeguards erected around the conf ident ia l reserve i n f o r m a t i o n of 

the company are t yp i ca l of the safeguards i n e f fec t i n companies through

out the indus t ry . O i l and gas proper t ies are bought, so ld , developed, 

abandoned and produced on the basis of the reserve i n f o r m a t i o n of the 

company. Disc losure of this i n f o r m a t i o n to outside individuals would 

sever ly handicap the company i n a l l of i t s dealings and resu l t i n i r r e 

parable i n j u r y to company operat ions. 

5. Pan A m e r i c a n P e t r o l e u m Corpora t ion , the employer 

of George Eaton, d id not enter an appearance i n this case. While i t 

entered an appearance i n the o r i g i n a l hear ing on the appl icat ion of Con

solidated O i l and Gas, I n c . , i t presented no tes t imony and i ts ac t iv i ty 

i n that hear ing was l i m i t e d to a statement at the conclusion of the hear 

ing . 

6. The subpoena served on George Eaton is d i rec ted to 

h i m as an ind iv idua l . He is not an o f f i c e r , d i r e c t o r , or managing agent 

of Pan A m e r i c a n Pe t ro l eum Corpora t ion and the subpoena is not d i rec ted 

to h i m as an employee of that company. I t does, however, d i r e c t h i m 

to produce before the Commiss ion , r epor t s , records and tabulations 

made by o r i n the possession of Pan A m e r i c a n P e t r o l e u m Corpora t ion . 



7. George Eaton was present at the hear ing of the Com

mis s ion at the t ime and place spec i f ied i n the subpoena duces t ecum. 

A t that t i m e he f i l e d the Mot ion to Quash Subpoena Duces Tecum which 

is now under considerat ion. 

On the basis of the foregoing fac t s , i t is r e spec t fu l ly sub

m i t t e d that the subpoena duces tecum served on George Eaton should be 

quashed f o r the fo l lowing reasons. 

1. GEORGE EATON DID NOT HAVE CUSTODY NOR 
CONTROL OF THE INSTRUMENTS SPECIFIED IN 
THE SUBPOENA AND HAS NO AUTHORITY TO RE
MOVE THEM FROM THE POSSESSION OF THE PER
SONS RESPONSIBLE THEREFOR. 

The general ru le as to the ef fec t of service of a subpoena 

duces tecum upon a witness who does not have custody of the documents 

speci f ied is discussed at 8 Cyclopedia of Federa l Procedure , §26. 21, 

page 34 as f o l l o w s : 

"But one may not be held i n contempt as f o r disobedience 
to a subpoena duces tecum i f he i s unable, i n good f a i t h , 
to comply w i t h i t , as where documents which he is c o m 
manded to produce are nei ther i n his possession nor sub
jec t to his con t ro l , and, i f he were to produce them, he 
would f i r s t have to obtain them by un lawfu l means. How
ever, the fac t that a subpoena calls f o r documents which 
the witness cannot l a w f u l l y be requ i red to produce does 
not a f fec t his obl igat ion to appear i n obedience to i t * * * . " 

A t 97 C . J . S . , Witnesses, Section 25, page 380, the ru le 

is thus stated: 

"Whoever can be a witness can be compelled by a sub
poena duces tecum to attend at a t r i a l o r hear ing w i t h 
books or papers des i red i n connection therewi th ; and 
the person who has the con t ro l of, and the a b i l i t y to 
produce, the des i red books or papers is the proper 
person to be subpoened. 
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"Servant. A. servant o r d i n a r i l y cannot be compel led 
to produce his mas te r ' s books or papers; but where 
the mas ter i s a co rpora t ion , which can be acted on 
only through i t s o f f i c e r s or servants, a subpoena 
duces tecum w i l l p r o p e r l y run against the person 
having the actual custody of the books or papers de
s i r ed , without r egard to the mas te r ' s o r d e r s . " (Text 
under l in ing added) 

The case of Schwimmer v . Uni ted States of A m e r i c a , 232 

Fed. 2d 855 (8th C i r . 1956) recognizes the fac t that, as a basis f o r a 

subpoena to compel the product ion of books and papers , there is no d i s 

t inc t ion between const ruct ion possession wi th c o n t r o l , on the one hand, 

and phys ica l possession on the other . One or the other of these si tuat ions, 

however, must exist on the pa r t of the person on whom the subpoena is 

served before he can be r equ i r ed to produce the documents i n question. 

As stated above, and as w i l l be shown by tes t imony i f r equ i red , 

George Eaton had neither construct ive possession wi th con t ro l nor p h y s i 

ca l possession of the records i n question at the t ime the subpoena was 

served. He only had access to the records f o r the purpose of p e r f o r m i n g 

his duties to his employer . 

The f o l l o w i n g statement f r o m Jones On Evidence, Volume 4, 

Section 884, is considered to be a c o r r e c t statement of the ru le as i t i s 

applied to the s i tuat ion of M r . Eaton. On the basis thereof , i t i s respect

f u l l y submit ted that the subpoena d i rec ted to M r . Eaton should be quashed. 

This w e l l recognized au thor i ty states at page 1656: 

"Obviously , a witness cannot be compel led to p r o 
duce documents by the subpoena duces tecum unless 
such documents are under his con t ro l or his possession. 



A mere c l e r k or employee is under no obl igat ion 
to produce books which are p r o p e r l y under the 
con t ro l of his employer or super io r . But one 
having the actual custody of documents may be 
compel led to produce them, although they may 
be owned by others , (under l in ing added). 

On the basis of the foregoing author i t ies i t i s r e spec t fu l ly 

submit ted that the subpoena duces tecum to which this M o t i o n is d i rec ted 

was issued to , and served upon, the wrong person, i f i t was sought to ob

ta in the reserve computations and re la ted i n f o r m a t i o n of Pan A m e r i c a n 

P e t r o l e u m Corpora t ion . George Eaton, only having access to the records , 

and not having con t ro l , custody or possession of the records sought cannot 

be held responsible f o r t he i r p roduct ion . Under these c i rcumstances , the 

subpoena should be quashed and George Eaton thereby discharged of r e 

spons ib i l i ty to produce records which are not l ega l ly subject to p roduc

t i o n through h i m . 

2. T H E SUBPOENA DUCES T E C U M WAS ISSUED 
IN B L A N K BY T H E COMMISSION AND IS I N V A L I D . 
ITS SUBSEQUENT C O M P L E T I O N BY COUNSEL FOR 
A P A R T Y DOES NOT CONSTITUTE EXERCISE OF 
T H E POWER OF T H E COMMISSION. 

Counsel f o r Consolidated, at the hear ing before the C o m m i s 

sion, agreed that the subpoena served on George Eaton had been signed 

by the issuing o f f i c e r i n blank and the seal a f f i x e d so that at the t ime the 

con t ro l of the subpoena was los t by the Commiss ion i t was a blank i n s t r u 

ment d i rec ted to no one and spec i fy ing no documents to be produced. Sub

sequently, i t was completed by counsel f o r Consolidated who f i l l e d i n the 

name of M r . Eaton and the ins t ruments designated the re in . I t i s respect

f u l l y submit ted that such an ins t rument does not constitute a v a l i d exercise 
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by the Commiss ion of the subpoena power granted to i t by the leg is la ture 

and that the complet ion of the subpoena by the at torney f o r one of the pa r 

t ies l i t i gan t does not val idate i t . 

Section 65-3-7 New Mexico Statutes Annotated, 1953, p r o 

vides i n pa r t as f o l l o w s : 

"The Commiss ion , or any member thereof , i s hereby 
empowered to subpoena witnesses, to requi re the i r 
attendance and giving of tes t imony before , i t and to 
requ i re the product ion of books, papers and records 
i n any proceeding before the Commiss ion . No person 
shal l be excused f r o m attending and t e s t i f y i n g or f r o m 
producing books, papers and records before the Com
mis s ion , or f r o m obedience to the subpoena of said 
Commiss ion , whether such subpoena be signed o r 
issued by one or m o r e of the members of the said 
Commiss ion . * * *" (Under l in ing added.) 

I t is to be noted that the l eg i s la tu re vested the subpoena 

power i n "the Commiss ion , or any member thereof" . I t d id not vest 

the subpoena power i n the at torney f o r a l i t i gan t appearing before the 

Commiss ion . I t also i s apparent f r o m the foregoing p r o v i s i o n that 

the leg i s la tu re contemplated that the subpoena would be both signed 

and issued by the Commiss ion o r a member thereof . The issuance 

of a subpoena is an act separate and apart f r o m i t s s igning. A t the 

t i m e of issuance i t must be a completed subpoena or i t does not con

st i tute an exercise by the Commiss ion i t s e l f of the power as granted 

to i t by the l eg i s l a tu re . I t has been suggested by counsel f o r Consol i 

dated that because the c lerks of the D i s t r i c t Courts of the State of New 

Mexico have been authorized to issue Subpoenas duces tecum i n blank, 

the Commiss ion should have the same power and au thor i ty . The p o s i 

t i on i s untenable. The court c l e rk would have no author i ty to issue a 
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subpoena i n blank were i t not f o r an express grant of au thor i ty which 

appears i n the Rules of Procedure of the D i s t r i c t Cour t . Thus Section 

21-1-1 (45) N . M . S . A . 1953 provides i n pa r t "The C le rk shal l issue a 

subpoena, or a subpoena f o r the product ion of documentary evidence, 

signed and sealed but o therwise i n blank, to a pa r ty requesting i t , who 

shal l f i l l i t i n before se rv ice" . 

The foregoing p r o v i s i o n is iden t ica l to the p r o v i s i o n of 

Rule 45 of the Fede ra l Rules of C i v i l P rocedure . The Fede ra l Rules 

of C i v i l Procedure , however, express ly extend the appl icat ion of the 

rules to proceedings f o r the product ion of evidence before f ede ra l ad

m i n i s t r a t i v e agencies. There is no such extension or author iza t ion 

by the State of New Mex ico , and the rules of the D i s t r i c t Courts have 

not been adopted by this Commiss ion as rules of procedure i n mat te r s 

before i t . The p r o v i s i o n of the Federa l Rules of C i v i l Procedure r e 

f e r r e d to , appears as Rule 81, Section (a), paragraph (3), as f o l l o w s : 

these rules apply (1) to proceedings to compel the 
giv ing of tes t imony or product ion of documents i n 
accordance w i t h a subpoena issued by an o f f i c e r or 
agency of United States under any statute of the 
United States except as o therwise p rov ided by sta
tute or rules of the D i s t r i c t Court or by o rde r of 
the Court i n the proceedings * * *" 28 U . S . C. §81(a)(3) 

There is no p r o v i s i o n of the New Mexico Rules of C i v i l P r o 

cedure comparable to the f ede ra l p r o v i s i o n r e f e r r e d to above. By the 

same token, there is no author i ty f o r the issuance by the Commiss ion 

of a blank subpoena duces tecum when the l eg i s la tu re has vested the sub

poena power i n the Commiss ion and i t s members and has not made p rov i s i on 

f o r issuance of other than a completed document. 
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The general ru le as to delegation of powers by admin i s 

t r a t i v e bodies is stated at 73 C . J .S . Publ ic A d m i n i s t r a t i v e Bodies and 

Procedure , Section 57, page 380 as f o l l o w s : 

" A d m i n i s t r a t i v e o f f i c e r s and bodies cannot al ienate, 
su r render ,o r abridge the i r powers and dut ies ,or 
delegate au thor i ty and funct ions which under the 
law may be exerc ised only by them; and,although 
they may delegate m e r e l y m i n i s t e r i a l func t ions , 
i n the absence of statute or organic act p e r m i t t i n g 
i t , they cannot delegate powers and funct ions which 
are d i sc re t iona ry or quas i - jud ic ia l i n character or 
which requi re the exercise of judgment . " 

A t page 382 of the same author i ty , this statement appears: 

"Under some statutes, admin i s t r a t ive o f f i ces or bodies 
have been held not to be author ized to delegate t he i r 
power to issue subpoenas. Under other statutes, they 
have been held authorized to delegate the power to 
issue subpoenas, but not the power to determine whe
ther o r not a requested subpoena should be i s sued . " 

I t is r e spec t fu l ly submit ted that under ei ther type statute 

r e f e r r e d to above the act ion of the Commiss ion i n this case would not 

have consti tuted a v a l i d exercise of the subpoena power which the l e g i s 

la tu re has given to the Commiss ion f o r the reason that when a subpoena 

is issued i n blank, the Commiss ion has not exerc ised "the power to deter

mine whether a requested subpoena should be issued". When the C o m m i s 

sion does not know to whom the subpoena i s to be issued, o r what docu

ments he is going to be requ i red to produce, i t ce r t a in ly cannot make a 

de te rmina t ion of any character that such a subpoena should be issued. 

The resu l t of such an at tempt is that the subpoena is i n v a l i d and vo id 

and that the subpoena served on George Eaton should be quashed. 
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3. THE SUBPOENA DUCES TECUM WAS UN
REASONABLE IN THAT INADEQUATE TIME 
WAS ALLOWED FOR THE COLLECTION AND 
PRODUCTION OF THE MATERIALS REQUIRED 
BY ITS TERMS. 

Dis rega rd ing f o r the moment a l l other respects i n which i t 

i s asserted that the subpoena i s i n v a l i d , i t is submit ted that the serv ice 

of a subpoena duces tecum on a witness i n Fa rming ton , New M e x i c o , r e 

qu i r ing h i m to accumulate the tremendous mass of mate r i a l s spec i f ied 

by this subpoena duces tecum and to present the ma te r i a l s i n person i n 

Santa Fe i n approximate ly 48 hours is so unreasonable as to constitute 

a v io l a t ion of the const i tut ional p r o h i b i t i o n against unreasonable searches 

and se izures . 

There was no basis whatever f o r delay u n t i l 48 hours before 

the opening of this hear ing f o r the service of the subpoena George Eaton. 

The f i l e s of the Commiss ion w i l l show that s i m i l a r subpoenas duces t ecum 

had been served upon other companies, p a r t i c u l a r l y E l Paso Na tu ra l Gas 

Company, and Pubco weeks p r i o r to the hear ing . Then presumably as 

an af ter thought , and without any considerat ion f o r the demands that were 

being made upon the wi tness , Consolidated f i l l e d i n the blank subpoena 

which the Commiss ion had entrusted to i t and served i t on George Eaton 

r equ i r i ng act ion which could not reasonably be taken w i t h i n 48 hour s . 

The ru le i n this connection is w e l l established. A t 97 C .J .S . 

Witnesses, Section 19, page 369, i t is said: 

"However , a witness is not punishable f o r f a i l u r e 
to attend i n obedience to a subpoena where i t is 
served so late that su f f i c i en t t ime to comply wi th 
i t is not a f fo rded h i m ; and i n general , where the 
service of a subpoena is so delayed as not to give 
the witness reasonable t i m e to prepare to attend 
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the t r i a l , his non-attendance w i l l be excused on 
comparat ive s l ight grounds, although the shor t 
ness of the notice is not per se an excuse. " 

The Commiss ion is not faced w i t h a case of non-attendance 

on the p a r t of the wi tness . M r . Eaton presented h i m s e l f at the t i m e 

speci f ied . The demands of the subpoena as regards the ins t ruments 

which he was r equ i red to produce however, were whol ly unreasonable. 

The a l l inc lus ive character of the documents and i n f o r m a t i o n descr ibed 

i n the subpoena duces tecum, c l imaxed by the t h i r d paragraph which r e 

qui red h i m to produce "any repor t s , de terminat ions , or tabulations of 

i n i t i a l or subsequent reserve calculat ions made by or i n the possession 

of Pan A m e r i c a n O i l and Gas Company concerning recoverable gas r e 

serves i n the Basin Dakota Gas Pool , not included i n paragraphs 1 and 

2 above" would have requ i red the witness to examine every sheet of 

paper i n every f i l e of the company i n Fa rming ton having any r e l a t i on 

to the mat te r of reserves , whether on proper t i es of Pan A m e r i c a n or 

other opera tors , the wi thdrawa l of these documents and t r anspor ta t ion 

of them to Santa Fe f o r presentat ion at 9:00 A . M . on September 13, 1962. 

A t 42 A m , Jur . , Publ ic A d m i n i s t r a t i v e Law, Section 34, 

page 328, the general ru le is stated that: 

"The power to requ i re the product ion of books, papers, 
and documents may be confe r r ed on admin i s t r a t ive 
agencies, but th is w i l l not be construed to be an un
l i m i t e d au thor i ty . I t w i l l be held w i t h i n the r e s t r i c t i ons 
of const i tu t ional p rov is ions against unreasonable search 
and seizure , and exercise of the power w i l l be p e r m i t t e d 
only as to mat te rs reasonably relevant to the i n q u i r y 
and only as to books, papers^and documents as to which 
there is some ground f o r supposing that they contain 
such relevant ma t t e r . " 

- 11 -



The same author i ty at Section 88 elaborates on the ru le 

in this manner: 

"Al though the courts are l i b e r a l i n p e r m i t t i n g an 
admin i s t r a t ive agency f u l l exercise of i t s powers 
to requ i re the product ion of books, papers and 
documents, and declare that a subpoena duces 
tecum must be obeyed i f the documents cal led f o r 
contain evidence which relates to the mat te r i n 
question, such power is c i r c u m s c r i b e d by the 
const i tu t ional p r o h i b i t i o n of unreasonable search 
and seizure . A subpoena duces t ecum, by reason 
of i t s scope and onerous requi rements , may be 
unreasonable or constitute an abuse of d i s c r e t i on 
or an unreasonable search, as where the search 
involved is out of p r o p o r t i o n to the end sought 
% >;< >;<" 

I t is r e spec t fu l ly submit ted that the subpoena under attack 

was unreasonable and i n v a l i d and should be quashed by v i r t u e of the u n 

reasonable requirements of the subpoena i n r e l a t ion to the documents 

which the witness was requ i red to assemble and produce on less than 48 

hours not ice . 

4. T H E UNRESTRICTED RANGE OF T H E INSTRUMENTS 
REQUIRED BY T H E SUBPOENA A N D ITS A P P A R E N T 
USE AS A "FISHING E X P E D I T I O N " M A K E I T UNREASON
A B L E A N D I N V A L I D . 

A t 97 C . J . S . , Witnesses, Section 25, page 377. The 

general ru le w i t h reference to subpoenas duces tecum is stated that: 

"**the const i tu t ion requi res that the f o r c e d p roduc
t ion of documents by subpoena be not unreasonable, 
and the product ion of records may not be r equ i red 
under such ci rcumstances as to contravene such 
const i tu t ional p rov i s ions . In de te rming whether a 
subpoena duces tecum is i n v a l i d as unreasonable 
and oppressive, each case must be judged accord
ing to the pecul iar facts a r i s i n g f r o m the subpoena 
i t s e l f and other proper sources . " 
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A t page 381 of the same author i ty under the t i t l e "What May 

be Required to be Produced" the f o l l o w i n g statement appears. 

" A subpoena duces tecum may be used to compel 
the product ion of any proper documentary evidence, 
such as books, papers , documents, accounts and 
the l i k e , which is des i red f o r the proof of an a l 
leged fac t relevant to the issue before the cour t 
or o f f i c e r i ssu ing the subpoena; but such a sub
poena may not be used f o r the purpose of d i scovery , 
ei ther to ascer ta in the existence of documentary 
evidence or to p r y into the case of the adverse 
pa r ty . 

" A subpoena duces tecum may not be used f o r the purpose 
of d iscovery , ei ther to ascer ta in the existence of do
cumentary evidence, or to p r y into the case of the ad
verse pa r ty , so, such a subpoena is not p roper to be 
used f o r the purpose of obtaining facts or i n f o r m a t i o n 
needed by the pa r ty , at whose instance i t i s issued, i n 
o rder to enable h i m to prepare proper pleadings, or to 
supply the facts needed therefo'r , * * * nor can i t l a w 
f u l l y be employed f o r a mere ' f i s h i n g expedi t ion ' , or 
general i n q u i s i t o r i a l examinat ion of books, papers or 
records w i t h a v iew to ascer ta in ing whether something 
of value may not show up t h e r e f r o m , * * 

I t is only necessary to examine the prov is ions of the sub

poena i n this case to demonstrate that i t goes f a r beyond any reasonable 

l i m i t a t i o n such as is envisaged by the foregoing au thor i t i e s . M r . Eaton 

was r equ i red to produce any repor t s , data sheets, de terminat ions , or 

tabulat ions, pe r ta in ing to some 168 wel ls of Pan A m e r i c a n i n the Bas in -

Dakota Pool which would show any of the f o l l o w i n g : 

acreage, i n i t i a l r e s e r v o i r p ressure , average poros i ty , 
to ta l and net gas sa turat ion, average pe rmeab i l i t y , 
i n i t i a l open f l o w potent ia l , de l ive rab i l i t i e s inc luding 
i n i t i a l and most recent f i gu res avai lable , gross gas 
pay, net gas pay, gas reserves , both o r i g i n a l and 
most recent calcula t ions . 
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When the provis ions of paragraph 3 i n addi t ion are con

sidered, the witness was also r equ i r ed to produce any repor t s , deter

minat ions , or tabulations of ei ther i n i t i a l o r subsequent reserve c a l 

culations on any w e l l and p rope r ty i n the Basin-Dakota Poo l . 

I t i s respect ive ly submit ted that such a shot-gun desc r ip 

t ion does not meet the requirements of. a reasonable subpoena duces 

tecum and that the enforcement of such a subpoena would constitute an 

unreasonable search and seizure v io la t ing the const i tu t ional p r o h i b i t i o n . 

I t i s the func t ion of a subpoena duces tecum to r equ i r e the product ion of 

speci f ied documents. The n o r m a l procedure requi res i den t i f i c a t i on , w i t h 

p a r t i c u l a r i t y , of the documents which are sought i n o rder that i t can be 

determined by the witness when he has met the requi rements of the sub

poena and i t can l ikewise be determined by the i ssu ing au thor i ty whether 

or not the witness i n fac t has met the requi rements of the subpoena. The 

subpoena under considerat ion does not meet this standard i n any respect . 

Nei ther George Eaton nor the Commiss ion could ever know or would ever 

know when or whether M r . Eaton had f u l l y compl ied wi th the requi rements 

which remained i n the subpoena, yet the ru le as stated at 58 A m . Jur . 

Witnesses, Section 25, Page 36, is as f o l l o w s : 

" A subpoena duces tecum should describe the docu
ments des i red w i t h su f f i c i en t defini tness to enable 
the witness to i den t i fy them without any prolonged 
o r extensive search. The w r i t may not be issued 
f o r a mere ' f i s h i n g ' expedit ion. A P l a i n t i f f is not 
ent i t led to have brought i n a mass of books and 
papers i n o rder that he may search them through 
to gather evidence. A subpoena so sweeping i n i t s 
t e rms as to be unreasonable violates the p r o h i b i 
t i on against an unreasonable search and s e i z u r e . " 
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Consolidated, i n issuing this subpoena, has descr ibed no 

p a r t i c u l a r ins t rument whatsoever. I t has sought to have the witness 

rev iew a l l of the ins t ruments and the f i l e s of Pan A m e r i c a n to produce 

a l l ins t ruments which have any of the i n f o r m a t i o n speci f ied i n the sub

poena. I t is r e spec t fu l ly submit ted that such a requ i rement is a " f i s h 

ing expedit ion" and that i t contravenes the const i tu t ional p r o h i b i t i o n 

hereinabove r e f e r r e d to . F o r this addi t ional reason the subpoena should 

be quashed. 

5. WHETHER OR NOT THE COMMISSION HAS 
THE POWER TO ISSUE AND ENFORCE THE SUB
POENA, FOR THE PURPOSE INTENDED, IT 
SHOULD QUASH THE SUBPOENA BY REASON 
OF THE CHARACTER OF INFORMATION SOUGHT 
AND THE CIRCUMSTANCES UNDER WHICH THE 
PETITIONER SEEKS TO OBTAIN IT. 

Without reference to whether or not the subpoena, as p r e 

pared and served on the witness , is v a l i d or i n v a l i d , and without r e f e r 

ence to whether or not the conf ident ia l m a t e r i a l of Pan A m e r i c a n P e t r o 

l e u m Corpora t ion , which i t seeks to obtain, can or cannot be reached by 

such a subpoena of the commiss ion , i t is r e spec t fu l ly submit ted that the 

commiss ion should exercise i t s d i sc re t ion under the circumstances of 

this case and quash the subpoena. 

F o r the reason stated i n the statement of facts at the outset 

of this memorandum, the reserve calculations of operat ing o i l companies, 

both as to the reserves of the i r own wel ls and the reserves under ly ing 

other p roper t ies i n which they have a present or potent ia l in te res t , con

sti tute some of the most h ighly conf ident ia l i n f o r m a t i o n which the company 
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possesses. The safeguards which have been erected i n Pan A m e r i c a n 

and other companies to avoid the d isc losure of th is i n f o r m a t i o n to any 

outside person whomsoever, evidence the value of this i n f o r m a t i o n to 

the company and indicate the i r r e p a r a b l e i n j u r y which could resu l t f r o m 

disc losure of the i n f o r m a t i o n . I f the Commiss ion is to p e r m i t every 

operator who seeks a change of a p r o r a t i o n f o r m u l a to subpoena a l l of 

the reserve computations of the operators i n that pool i n o rder to p r o 

vide the pet i t ioning operator w i t h p roof by which he might seek to ob

ta in a change of p r o r a t i o n f o r m u l a , the Commiss ion w i l l be opening a 

Pandora 's Box. I t not only w i l l do i r r e p a r a b l e i n j u r y to the operations 

of the o i l i ndus t ry i n New Mexico , , but undoubtedly w i l l plague the C o m 

mis s ion f o r many years to come. 

One of the f i r s t , and an inevi table , r esu l t of such act ion 

on the pa r t of the Commiss ion would be that a l l companies operat ing 

i n New Mex ico , which have o f f i ces outside of the state, w i l l t r a n s f e r 

a l l reserve i n f o r m a t i o n on New Mexico pools, outside of the state i n 

order that i t w i l l not be subject to subpoena at the w h i m of competing 

operators i n a pool i n New M e x i c o . A second resu l t which i s inevi table is 

that the i nv i t a t i on to abuse of the Commiss ion ' s process , as a means 

available to an operator to obtain i n f o r m a t i o n which he could not o ther 

wise obtain under any c i rcumstances , w i l l be accepted by every un

scrupulous operator who wants the i n f o r m a t i o n , whether or not he has 

any r ea l desi re to obtain a change i n the p r o r a t i o n f o r m u l a . 

Reserve i n f o r m a t i o n of operat ing o i l companies constitutes 

a t rade secret i n every sense of the w o r d . The p ro tec t ion which may be 
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a f fo rded to t rade secrets against d isc losure through a subpoena duces 

tecum is a developing, and as yet somewhat uncer ta in , area of the l aw. 

I t is submit ted, however, that there is adequate au thor i ty to support 

the Commiss ion i n r e fus ing , under the circumstances of this case, to 

requi re the d isc losure of trade secrets i n the f o r m of reserve ca lcu la

tions of operators i n the Basin-Dakota P o o l . 

8 Wigmore on Evidence § 2212, p . 155 discusses the t rade 

secret p r o b l e m i n these words : 

" I n a day of p r o l i f i c i n d u s t r i a l invent ion and active 
economic compet i t ion , i t may be of ex t r ao rd ina ry 
consequence to the master of an indus t ry that his 
process be kept unknown f r o m his compet i to r s , 
and that the duty of a witness be not al lowed to be
come by i n d i r e c t i o n the means of ru in ing an honest 
and p ro f i t ab l e en te rp r i se . This r i s k , and the neces
s i ty of guarding against i t , may extend not m e r e l y 
to the chemica l and phys ica l composi t ion of sub
stances employed, and to the mechanical s t ruc tu re 
of tools and machines, but also to such other facts 
of a poss ibly p r iva te nature as the names of cus
t o m e r s , the subjects and amounts of expense and 
the l i k e . 

"Acco rd ing ly , there ought to be, and there i s , i n 
some degree, a recogni t ion of the p r i v i l e g e not to 
disclose that class of facts which, f o r lack of a 
better t e r m , have come to be known as t rade sec re t s . " 

I t is recognized that the cases general ly support the p r o 

pos i t ion that there is no p ro tec t ion f o r a t rade secret where the secret 

is m a t e r i a l to the issue being t r i e d , the i n f o r m a t i o n is i n possession of 

one of the par t ies and i ts product ion is indispensable . But this is not such 

a case. The above quotation f r o m Wigmore indicates , however, that there 

is a developing body of law which would p ro tec t such secrets against d i s 

c losure . A t page 156 of the volume above quoted this f u r t h e r statement 

appears wi th re ference to the p ro tec t ion of t rade secrets : 

- 17 -



"What the state of the law actual ly is would be 
d i f f i c u l t to fo rmu la t e p r ec i s e ly . I t is c lear that 
no absolute p r i v i l e g e f o r t rade secrets is r e 
cognized. On the other hand, courts are apt 
not to r equ i re d isc losure except i n such cases 
and to such extent as may appear to be indispen-
sible f o r the ascer ta inment of t r u t h . M o r e than 
this can ha rd ly be ventured . " 

I t i s in te res t ing to note i n this respect that both the Mode l 

Code of Evidence and the U n i f o r m Rules of Evidence contain prov is ions 

a f fo rd ing p ro tec t ion to trade secrets under circumstances such as those 

here involved . 

In the case at bar i t should be borne i n m i n d that Pan A m e r i 

can Pe t ro l eum Corpora t ion , whose i n f o r m a t i o n Consolidated seeks to obtain 

by the subpoena, is not a pa r ty to the r e -hea r ing and was not an active pa r ty 

so f a r as the o r i g i n a l hear ing was concerned. This i n i t s e l f i s a f ac to r 

weighing against the enforcement of the subpoena. In Ex par te H a r t , 

200 So. 783 (1941) at p . 786 the Alabama Court said: 

"A. document, which may become m a t e r i a l evidence 
on some issue i n the cause, may be produced by 
such process issued on order of the Court where , 
under the c i rcumstances , the ends of jus t ice r e 
quire i t . 

"There can be no sound reason f o r r e q u i r i n g an 
outside pa r ty hav ing no concern w i t h the l i t i g a t i o n , 
to b r i n g i n his p r iva te documents f o r the use of 
the l i t i gan t s , other than l i k e documents i n the 
possession of the par t ies themse lves . " (Under
l i n i n g supplied. ) 

La t e r i n this opinion the Court observed: 

"However , jus t ice to a l l concerned, inc luding the 
witness o r the owner of p r iva te documents, may 
be considered i n passing upon whether a document 
is of such evident ia l value as to demand i t s p r o 
duct ion. A j u d i c i a l d i s c r e t i on is recognized on 
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this l i ne , but not touching documents not legally-
subject to such p roces s . " 

I t is submit ted that here , too, there is no sound reason f o r 

r equ i r i ng an outside p a r t y to b r i n g i n i t s conf ident ia l reserve f igures 

and there i s the same d i sc re t i on i n this Commiss ion to determine whether 

or not, under the circumstances of this case, the i n f o r m a t i o n which is 

sought to be obtained is of such character as to demand, that i t be p r o 

duced i n the in te res t of j u s t i ce . We suggest that the interes ts of jus t i ce , 

i n fac t , are a l l the other way, and that they can only be served by p r o 

tec t ion of the conf ident ia l trade secrets of the operators i n the pool and 

the quashing of the subpoena under at tack. 

Whether or not there exists absolute au thor i ty f o r the p r o 

tec t ion of t rade secrets , under the c i rcumstances presented by this case, 

the Commiss ion c l ea r ly has d i sc re t ion which may be exerc ised i n pass

ing upon this mot ion to quash. Its choice is between o v e r r u l i n g the mot ion 

and i n v i t i n g the abuse of the subpoena power of the Commiss ion by un

scrupulous operators to obtain conf ident ia l i n f o r m a t i o n which is not o ther 

wise available to them whether or not i t ac tual ly has any r e l a t i on whatever 

to conservat ion of o i l and gas. The a l te rna t ive i s to draw the l ine now and 

establish a precedent which w i l l contr ibute to the continued sound develop

ment of the indus t ry i n New Mexico and the p ro tec t ion of the powers of the 

Commiss ion against abuse. 

19 -



C O N C L U S I O N 

F o r each and a l l of the foregoing reasons i t is r e spec t fu l ly 

submit ted that the subpoena duces tecum served on George Eaton i n this 

case should be quashed and M r . Eaton should be discharged f r o m any 

f u r t h e r r e spons ib i l i ty by reason thereof . 

ATWOOD & M A L O N E 

By (f^m^ ^' /l^X^t 
Attorneys f o r George Eaton 
P . O. D r a w e r 700 
Roswe l l , New Mexico 
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Memo m 

JAMES M. DURRETT JR. 
G E N E R A L COUNSEL 



OIL CONSERVATION COMMISSION 
P. O. BOX 871 

SANTA F E NEW MEXICO 

October 29, 1962 

William J. Cooley, Beq. 
Verity, Burr & Cooley 
Attorneys at Law 
suite 152 FetroleuR Center Building 
F&zsBingtcm, Hew Mexico 

m$ case Mo. 2504 - (Rehearing) 

Dear Mr. cooleys 

Reference is made te your latter of October 24, 1962. 

Please he advised that tha Coxalaaion will not require 
Mr. Leon wiedarXehr to ipotti in coepllance with the ruling 
oa subpoena* duces teeue I f the proposed affidavit Is filed 
with the Coaniaslon along with a stipulation between your-
aalf^and Mr. Kellahla that Mr. Wie4erhehr's appearance will 

Vary truly yours, 

A. &* PORTER, Jr., 
sacretary-Dlractor 

ALf/JMD/osr 

cot Jason w. Kellahin, Boq. 
Kallahln 4 fox 
Attorneys et Law 
P. o. fiox 17U 
Santa Fe, Saw Hexlco 



G E O . I_. V E R I T Y 

J O E L B . B U R R , J R . 

W M . J . C O O L E Y 

V E R I T Y , B U R R & C D D L E Y 
A T T O R N E Y S A N D C O U N S E L O R S A T L A W 

S U I T E 1 B 2 P E T R O L E U M C E N T E R B U I L D I N G 

F A R M I N G T O N , N E W M E X I C O 

October 24, 1962 
T E L E P H O N E 3 2 5 - 1 7 0 2 

N O R M A N S . T H A Y E R 

RAY B. JONES 

Mr. A. L. Porter 
O i l Conservation Commission 
Post O f f i c e Box 871 
Santa Fe, New Mexico 

Re: Case No. 2504 - (Rehearing) 

Dear Mr. Porter : 

This i s t o c o n f i r m our conversation of t h i s date wherein I advised 
you t h a t Southwest Production Company had never cored any w e l l s i n 
the Basin-Dakota Gas Pool and t h a t a l l e l e c t r i c and r a d i o a c t i v i t y 
logs which have been run by Southwest Production Company on i t s w e l l s 
i n the Basin-Dakota Gas Pool have h e r e t o f o r e been f i l e d w i t h the 
Commission as r e q u i r e d by i t s r u l e s and r e g u l a t i o n s . 

I have reached an o r a l agreement w i t h Mr. Jason W. K e l l a h i n , of 
K e l l a h i n & Fox, attorneys f o r Consolidated O i l & Gas, Inc. i n the 
above referenced case, t o the e f f e c t t h a t Southwest Production 
Company would f i l e an A f f i d a v i t w i t h the Commission c o n t a i n i n g the 
i n f o r m a t i o n set f o r t h i n the above paragraph and t h a t Consolidated 
O i l & Gas, Inc. would waive o b j e c t i o n t o the non-appearance of Leon 
Wiederkehr at the hearing i n t h i s case set f o r 9:00 A. M. on December 
19, 1962. I have prepared and signed a S t i p u l a t i o n which f o r m a l l y 
sets f o r t h the foregoing agreement and forwarded the same t o Mr. 
K e l l a h i n f o r h i s signature, together w i t h an executed copy of the 
above referenced A f f i d a v i t . 



Page Two 

Assuming that the aforementioned S t i p u l a t i o n and A f f i d a v i t are f i l e d 
w i t h the Commission, please advise whether the Commission w i l l waive 
the appearance of Mr. Leon Wiederkehr i n the above referenced 
hearing. 

Very t r u l y yours, 

VERITY, BURR & COOLEY 

cc: Mr. Jason W. Kellahin 
Southwest Production Company 



Telephone c a l l s made t o : 

Dave Rainey 
George Eaton 
W. A. Keleher 11/3 
Kenneth Swanson 
Leon Wiederkehr 

and to Frank Renard 11/4 

regarding the continuance of Case 2504 t o the February 
14, 1963 r e g u l a r Commission hearing. 

C a l l s made by James M. D u r r e t t and charged t o 
C r e d i t Card o f Jason K e l l a h i n 



Memo Own 
IDA RODRIGUEZ 

DOCKETS AND MEMORANDUM 

MAILED TO INTERESTED PARTIES. 

12/6/62 



K E L L A H I X ^Nr> F O X 

A T T O R N E Y S A T L A W 

J A S O N W. K E L L A H I N 5 4 * E A S T S A N F R A N C I S C O S T R E E T T E L E P H O N E S 

R O B E R T E . F O X P O S T O F F I C E B O X 1713 9 8 3 - 9 3 9 6 

S A N T A F E , N E W M E X I C O 

October 29, 1962 

O i l Conservation Commission of 
New Mexico 

P. 0. Box 871 
Santa Fe, New Mexico 

Gentlemen: 

Enclosed f i n d o r i g i n a l o f a f f i d a v i t t o g e t h e r w i t h s t i p u l a t i o n 
f o r f i l i n g i n the case of Consolidated O i l & Gas, In c . , Case 
No. 2504. 

Very t r u l y yours, 

K M 
JASON W. KELLAHIN 

jwk:mas 
enclosures 

cc: Mr. W i l l i a m J. Cooley 



BEFORE THE OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO 

18 THE MATTER OF TBI HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION OF MEW MEXICO FOR 
THE PURPOSE OF CONSIDERING: 

CASE HO. 2504 
REHEARING 

APPLICATION OF CONSOLIDATED OIL & GAS, 
INC*, FOR AN AMENDMENT OF ORDER NO. 
R-1670-C, CHANGING THE ALLOCATION FORMULA 
FOR THE BASIN-DAKOTA GAS POOL, SAN JUAN, 
RIO ARRIBA, AND SANDOVAL COUNTIES, NEW MEXICO* 

RULING ON MOTIONS TO QUASH SUBPOENAS PUCES TECUM 

IY THE COMMISSION! 

This matter came on for hearing at 9 o'clock a.m. on 
eptember 13, 1962, at Santa Fa, New Mexico, before the Oil 
observation Commission of New Mexico, hereinafter referred 
o as the 'Commission,' upon written Motions to Quash Subpoenas 
uces Tecum filed by George Eaton, 11 Paao Natural Gas Company, 
ubco Petroleum Corporation, and David H. Rainey, and upon oral 
Motions to Quash Subpoenas Duces Tecum by Aztec Oil & Gas Company 
and Frank Renard. 

NOW, on this l 8 t h day of October, 1962, the Commission, 
a quorum being present, having read and heard the Motions and 
heard the arguments of counsel thereon, and being otherwise fully 
advised in the premises, 

FINDSt 

{1} That the Commission has jurisdiction over the subject 
^tatter and the parties to this cause. 

(2) That during oral argument before the Commission, i t 
Was stipulated by counsel for the applicant, Consolidated Oil & 
3as, Inc., and counsel for Southwest Production Company, that 
?arl Smith would not be called as a witness as Leon Wiederkehr 
lad been subpoenaed and would appear in lieu of the said Carl Smith 

(3) That during oral argument before the Commission, i t was 
stipulated by counsel for the applicant, Consolidated Oil & Gas, 
Cnc., and counsel for Aztec Oil & Gas Company that Joe Salmon would 
lot be called as a witness as L. M. Stevens had been subpoenaed 
tnd would appear in lieu of the said Joe Salmon. 
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(4) That the Subpoenas Duces Tecum served in this cause 
upon the said Carl Smith and Joe Salmon should be quashed. 

<5) That under the subpoenas served in this cause on 
George Eaton, Frank D. Gorham, David H. Rainey, Frank Renard, 
L. M. Stevens, and Leon wiederkehr, and subject to a determina
tion of custody and/or control, the Commission should require 
only the production of a l l core analysis reports and a l l electric 
and radioactivity logs concerning any and a l l wells that have been 
cored in the Basin-Dakota Gas Pool by the respective companies of 
the subpoenaed witnesses. 

i 

(6) That the Commission should allow a l l parties subpoenaed 
in this cause to present evidence concerning custody and/or con
trol of core analysis reports and electric and radioactivity logs 
concerning any and a l l wells that have been cored in the Basin-
Dakota Gas Pool by the respective companies of the subpoenaed 
witnesses. 

j {7) That a l l persons subpoenaed in this cause and deter
mined by the Commission to have custody of core analysis reports 
and electric and radioactivity logs concerning any well or wells 
(cored in the Basin-Dakota Gas Pool by their respective companies 
should appear before the Commission at 9 o'clock a.m., on December 
19, 1962 in Morgan Hall, State Land Office Building, Santa Fe, 
New Mexico, and produce the aforesaid documents and/or reports in 
accordance with this ruling. 

IT IS THEREFORE ORDERED8 

(1) That the Subpoenas Duces Tecum served in this cause 
[upon Carl Smith and Joe Salmon, be, and they are hereby, quashed. 

I 

j (2) That under the subpoenas served in this cause and 
isubject to a determination of custody and/or control, George 
Baton, Frank D. Gorham, David H. Rainey, Frank Renard, L. M. 
Stevens, and Leon Wiederkehr, shall be, and they are hereby 
ordered to appear before the Commission at 9 o'clock a.m., on 
December 19, 1932 in Morgan Hall, State Land Office Building, 
Santa Fe, New Mexico, and there produce a l l core analysis reports 
and a l l electric and radioactivity logs concerning any and a l l 
wells that have been cored in the Basin-Dakota Gas Pool by their 
respective companies. 

(3) That a l l persons subpoenaed in this cause shall be 
Sallowed to present evidence concerning custody and/or control 
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of a l l core analysis reports and a l l electric and radioactivity 
logs concerning any and a l l wells that have been cored in the 
Basin-Dakota Gas Pool by their respective companies before the 
Commission at 0 o'clock a. m., on November 14, 1962 i a Morgan 
Hall, State Land Office Building, Santa Fe, New Mexico. 

(4) That jurisdiction of this matter i s retained for 
the entry of such further orders as the Commission may deem neces
sary. 

DONE at Farmington, New Mexico, on the day and year herein
above designated. 

STATE OF NEW MEXICO 
OIL CONSERVATION COMMISSION 

EDWIN L. MECH1M, Chairman 

E. S. WALKER, Member / 

A. L. PORTER, Jr., Member 6 Secretary 



E X H I B I T "Bn 

Adobe Oil Company 
1223 Petroleum Life Building 
Midland, Texas 

Amerada Petroleum Corporation 
Drawer 601 
Durango, Colorado 

Arizona Explorations, Inc. 
417 Meadows Building 
Dallas, Texas 

Aspen Crude Purchasing Co, 
P. 0. Box 3060 
Farmington, New Mexico 

Atlantic Refining Co* 
Petroleum Club Building 
Denver, Colorado 

Bayview Oil Corporation 

Bens on-Mont in- Gr e er 
58 Petroleum Center Bldg. 
Farmington, New Mexico 

Blackwood & Nichols Co. 

M. J. Brannon, Jr. 
P. 0. Box 1728 
Farmington, New Mexico 

British American Oil Producing Co 
P. Oo Box 180 
Denver, Colorado 

Alex N. Campbell 

Caulkins Oil Company 
1130 First National Bank Bldg. 
Denver, Colorado 

Congress Oil Company 

Delhi-Taylor Oil Corporation 
Fidelity Union Tower Bldg. 
Dallas, Texas 

Stella Dysart 
220 Simms Building 
Albuquerque, New Mexico 

E l Paso Natural Gas Co. 
P. 0. Box 1492 
El Paso, Texas 

E l Paso Natural Gas Products Co« 
P. 0. Box 1161 
E l Paso, Texas 

El l i o t t Production Co. 

Bert Fields 

Frontier Refining Company 
4040 East Louisiana 
Denver, Colorado 

Greenbriar Oil Company 
19 La Plata.Place 
Durango, Colorado 

Gulf Oil Corporation 
P. 0. Box 2097 
Denver, Colorado 

W. H. Hudson 
c/o J . B. Avart 
1126 Mercantile Bldg. 
Dallas, Texas 

International Oil Corporation 
512 East 2nd Street 
Salt Lake City, Utah 

Kern County Land Co. 
304 Korber Building 
Albuquerque, New Mexico 

Kingswood Oil Company 
1700 Broadway 
Denver 2, Colorado 

Kay Kimball 
P. 0* Box 1540 
Fort Worth, Texas 

La Plata Gathering System 

Montosanto Chemical Co« 
Denver Club Building 
Denver, Colorado 

Northwest Production Corp. 
520 Simms Building 
Albuquerque, New Mexico 

Occidental Petroleum Corp. 
5000 Stockdale Highway 
Bakersfield, California 

Ohio Oil Company 
P. Oo Box 159 
Casper, Wyoming 

Pan-American Petroleum Corp* 
P. 0. Box 40 
Casper, Wyoming 

Pioneer Production Co* 



K E L L A H I X F o x 
A T T O R N E Y S A T L A W 

J A S O N W. K E L L A H I N 5 4 * E A S T S A N F R A N C I S C O S T R E E T T E L E P H O N E S 

R O B E R T E . F O X P O S T O F F I C E B O X 1713 9 8 3 - 9 3 9 6 

S A N T A F E , N E W M E X I C O 9 8 2 - 2 9 9 1 

August 14, 1962 

Oil Conservation Commission 
of New Mexico 

P. 0. Box 871 
Santa Fe, New Mexico 

Re: Case No. 2504, Application 
of Consolidated O i l & Gas, 
Inc., f o r an Order Amending 
Order No. R-1670-C, changing 
the a l l o c a t i o n formula f o r 
the Basin-Dakota Gas Pool. 

Gentlemen: 

Applicant i n the above-captioned case, i n conformity 
with the provisions of Sec. 65-3-7, New Mexico Statutes, 
Annotated, 1953 Compilation, and Rule 1211 of the 
Commission's Rules and Regulations, requests issuance 
of subpoenas t o the persons and i n the form attached 
hereto, and d i r e c t i n g the appearance of witnesses and the 
production of the books, papers and documents l i s t e d . 

Yours very t r u l y , 

TED P. STOCKMAR 
JASON W. KELLAHIN 

torneys f o r Consolidated 
1 & Gas, Inc. 

jwk:raas 
enclosure 
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CLASS OF SERVICE 

This is a fist message 
unless its deferred char
acter is indicated by the 
proper symbol. TELEGRAM 

W . P . M A R S H A L L . PRESIDENT 

1201 (4-60) 

SYMBOLS 

DL = Day Letter 

NL=Night Letter 

..International 
Letter Telegram . 

The filing time shown in the date line on domestic telegrams is LOCAL TIME at point of origin. Time of receipt is LOCAL TIME at point of destination 

%y. NOV 12 PM 2 'LAG92 SSA195 

L FRA055 PDeFARMlNGTON NMEX 12 150P MST* 

:A L PORTER, NEW MEXICO OIL CONSERVATION COMMISSION* 

SANTA FE NMEXa 

:RE CASE NO 2504 THIS IS TO INFORM YOU THAT MR FRANK 

RENARD IS AUTHORIZED TO FURNISH THE DATA AS ORDERED 

CONCERNING BASl N DAKOTA WELLS THAT HAVE BEEN CORED BY 

BRITISH AMERICAN OIL PRODUCING CO^ 

BRITISH AMERICAN OIL PRODUCING CO THOMAS M HOGAN.** 

T H E COMPANY W I L L APPRECIATE SUGGESTIONS FROM ITS PATRONS CONCERNING ITS SERVICE 



A*T«< O i l * <rAi <$M»ANY 
9 2 0 MERCANTILE SECURITIES BLDG. 

DALLAS 1. TEXAS 

L A N D D E P A R T M E N T 

H. L. S N I D E R , J R . , M A N A G E R 

K E N N E T H A. S W A N S O N , A T T O R N E Y 

G O R D O N E. C O E , A T T O R N E Y 

October 29, 1962 

AIR MAIL 

New Mexico Oil Conservation Commission 
P. 0. Box 871 
Santa Fe, New Mexico 

Attention: Mr. James M. Durrett, Jr. 

Re: NMOCC Case No. 25C4 Rehearing 

Gentlemen: 

Receipt is acknowledged of a copy of the Commission's ruling 
with respect to the Motions to Quash Supoenas Duces Tecum. 

As required by ordering paragraph (2), Mr. L. M. Stevens w i l l 
appear before the Commission at 9:00 a.m. on December 19, 1962 
and w i l l there "produce a l l core analysis reports and a l l electric 
and radioactivity logs concerning any and a l l wells that have been 
cored in the Basin-Dakota Pool" by Aztec Oil & Gas Company. 

Mr. Stevens has been given custody and control of such logs 
and reports for such purpose; therefore, Aztec Oil & Gas Company 
does not plan to argue that some party other than Mr. Stevens 
actualLy has custody and control of this data at the November Ik , 
1962 hearing. 

Yours very truly, 

KAS/et 

cc: Mr. Jason Kellahin 
Attorney at Law 
P. 0. Box 1713 
Santa Fe, New Mexico 



BEFORE THE OIL CONSERVATION COMMISSION 

OF THE STATE OF NEW MEXICO 

CASE NO. 2504 

MOTION TO QUASH SUBPOENA DUCES TECUM 

Comes now George Eaton, hereinafter referred to as 

"Respondent", on whom subpoena duces tecum in the above 

entitled and numbered cause was served on September 10, 

1962, and moves the Commission to quash said subpoena and 

discharge him from obligation to respond thereto, and as 

grounds therefor states: 

1. That said subpoena duces tecum was issued without 

authority of the Oil Conservation Commission and i s invalid 

and void in that as signed and issued by the Commission i t 

was not directed to Respondent, or to any other person, and 

specified no documents to be produced; that i t s subsequent 

completion and service by, or on behalf of, Petitioner in 

this case does not constitute a valid exercise of the power 

of the Commission. 

2. That said subpoena was served on Respondent on Sep* 

tember 10, 1962 and that i t i s unreasonable, arbitrary aad 

oppressive, in requiring Respondent to produce in Santa Fa 

on September 13, 1962 the mass of material specified by said 

subpoena. 

3. That the reports, determinations and tabulations 

therein specified contain information of the highest confi

dential character constituting exercise of judgment and 

opinion on the part of various employees of Pan American 



Petroleum Corporation, in addition to Respondent. That 

said material was prepared for the confidential use of Pan 

American Petroleum Corporporation and i s not made available 

to third parties. 

4. That said subpoena i s so vague, general and a l l 

inclusive that i t constitutes a "fishing expedition" by 

which Petitioner, in violation of constitutional safeguards, 

seeks to acquire instruments and material the existence of 

which i s not specified or known. 

5. That said subpoena f a i l s to specify or identify any 

particular instrument or instruments to be produced in response 

thereto and therefore violates the constitutional prohibition 

against unreasonable searches and seizures, and i s invalid. 

6. That portions of the information included in the 

broad and a l l inclusive terms of said subpoena are the prop

erty of third persons, or the product of computations made 

by them, or on their behalf, and Respondent has no authority 

to produce them and ̂ ould be in violation of express or im

plied prohibitions i f required to do so. 

7. That said subpoena i s otherwise violative of the 

constitutional rights of Pan American Petroleum Corporation 

by whom Respondent i s employed. 

WHEREFORE, Respondent prays that the subpoena duces 

tecum served on him on September 10, 1962 in this cause be 

quashed and that Respondent be discharged from any dbliga-

tion to respond thereto and that Respondent have such 

further r e l i e f as the Commission considers appropriate. 

Atwood & Malone 
P. O. Box 700 



"PAA,,; Oi?' 4EXxOO 

i.l»C. Fuk r S *u;£,*\ 'Ji', "uiri ai' ORDER 
M, ii-1670-0, OnAno-IuG ThA ALLOCATION CAoE AO. 2^A 
-rOiiMULA K k -iiit BAOLM DAKOTA GAS POOL, 

J UAxi, x<;.C ARRIBA AMD SAIXDOVAL 
CQUNTIEO, NEW i-:.mXICO. 

MOTION AO 'jULSli AubI-Ur.wA DUCES TECUM 

Comas now PUBCO PETROLEUM CORP., by i t s attorney, 

V. A, Keleher, end respectfully moves the Commission, to quash, 

the Subpoena Duces Tecum heretofore served upon Frank D. Gorham, 

and r e s p e c t f u l l y shows to the Commission: 

1. That at che hearing in taking testimony in this 

cause, Consolidated Oil & Gas, Inc., which requested the issuanca 

of such subpoena, had ample opportunity to examine the reports 

placed in evidence by Pubco and to cross-examine the witnesses 

who identified such exhibits. 

2. That a l l reports have been f i l e d with the 

Commission and are available and have been available to 

Consolidated since the time of f i l i n g . 

3. That the subpoena i s general in terms and not 

specific, and in substance and effect i s nothing more than a 

"fishing expedition". 

4. That the matters and things referred to in tha 

item described in the subpoena have been f u l l y submitted and 

presented to the Commission at the hearing, and the Commission 

ILLEGIBLE 



should not now give Consolidated an opportunity to re-try its 

case in an attempt to cure any defects or omissions which could 

have been avoided by the exercise of reasonable diligence. 

Dated September 12, 1962. 

Respectfully submitted, 

PUBCO PETROLEUM CORP. 

ITS ATTORNEY ~ 
First National Bank Building 
Albuquerque, New Mexico 



MOTION TO QUASH SUBPOENA ' . . 

BEFORE THE OIL CONSERVATION COMMISSION 

OF THE STATE OF NEW MEXICO 

CASE NO. 2504 

Now comes EL PASO NATURAL GAS COMPANY, a 

Delaware corporation with license to do business i n the 

State of New Mexico, hereinafter called "El Paso," and 

f i l e s t h i s Motion to Quash Subpoena duces tecum i n Case 

No. 2504 and i n support thereof alleges and states: 

I 

El Paso i s one of the interested parties, i n 

Case No. 2504, an application of Consolidated O i l and 

Gas, Inc. f o r an order of t h i s Commission to change the 

al l o c a t i o n formula f o r the Basin-Dakota Gas Pool. 

I I 

On August 14, 1962, t h i s Commission caused a 

subpoena duces tecum to he served on David H. Rainey, an 

employee of El Paso, commanding him, among other things, 

to bring and produce at the hearing on said case i n 

Santa Fe, New Mexico, September 13, 1962: 

"Any reports, determinations or tabulations 

of i n i t i a l and subsequent reserve calcula

tions made by or i n the possession of El Paso 

Natural Gas Company concerning recoverable 

gas reserves i n the Basin-Dakota Gas Pool not 

included i n the eight data sheets subpoenaed 

above." 

I I I 

The reports, determinations and tabulations*, 

called for in said subpoena duces tecum have been accu

mulated over a period of several years and constitute 

•# 

ILLEGIBLE1 
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1 I « l * 

^ e 4 o r d s constantly used by El Paso c o m ^ ^ bulk _ 

r * " i n excess of five hundred pounds. . : 

Transportation of these reports, defcermina- '. 

•tions and tabulations from El Paso, Texa. to Santa 

N t ; w Mexico and return would constitute an unnecessary 

and expensive interference with El Paso'* business 

"-Operations. ~ > 

i W IV 

f Said reports, determinations and tabulations 

; contain some items which are the property of other • . 

t u r t l e s , are confidential i n nature, relating to the : 

^properties of such other parties. To require produe-

..felon of a l l such material instead of specifying and ; 

' identifying documents and papers which are easily dis

tinguished and clearly described and which are shown :to 

r relevant, i s violative of the constitutional prohi

b i t i o n of unreasonable searches and seizure?. 

V 

Said subpoena duces tecum is oppressive and 

unreasonable and should be quashed. ' 
VI 

In the event any subpoena issue to El Paso 

\ h e party or parties on whose behalf i t was issued 

should be required to specify and describe the p a r t i c u l a r ^ 

reports, determinations or tabulations required. 

WHEREFORE, El Paso hereby moves the Commission , ^ 

that said subpoena duces tecum be quashed or that the 

Omission issue an order to provide for the above 

described alternative. 

EL PASO*SA*»iH& G«« c 0 M f > J 

> f t 4 
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BEFORE THE OIL CQjSSERVAlSK»{ CCfeilSSION 

OF THE STATE OF KS# MEXICO 

APPLICATION OF CONSOLIDATED OIL & GAS, INC. 
FOR AN AKSNDIvM OF ORDiR NO. R-1670-C, 
CHANGING THE ALLOCATION FORMULA FOR THE 
BASIN-DAKOTA GAS POOL, SAN JUAN, RIO ARRIBA 
AND SANDOVAL COUKTIiS, NL* MEXICO. 

CASK No. 2$Oh 
Order No. R-2259-A 

MOTION TO VACATE ORDiiR NO.R22!?9-A 

Comes now Marathon Oil Company (formerly known a?. The Ohio Oil Company), 

having heretofore appeared herein and now shearing herein in opposition to 

•the above captioned application of Consolidate 0:1 u Gas, Inc. (hereinafter 

calle- 1 Consolidated), and respectfully moves this Commission to vacate i t s 

Order No. R-2259-A, dated July 7, 1?62, granting Consolidated's oetition for 

rehearing herein, and in suooort of this motion states and alleges that: 

Consolidated appeared at the hearing i n October, I960 i n opposition to 

the .allocation formula then proposed and later adooted by this Commission i n 

i t s Order No. R-1670-C on November It, I960 effective February 1, 1961. Con

solidated offered no evidence or testirony in support of i t s orroosition. I t 

did not uoon the entry of the order or uoon the effective date theroof or 

within the statutory period thereafter or within any reasonable time seek a 

rehearing of this Commission or a court review of said order. Since the 

entry and effective date of said order a great mwbcr of Basin-Dakota r;a3 

wells have been d r i l l e d in the Basin-Dakota r^ool and produced under said order. 

Consolidated on February 23, 1962 f i l e d i t s aoplication herein specif

i c a l l y requesting this Commission to adopt a soecial formula "Dertaining to 

the Basin Dakota gas pool, read-in** follows: 

"The pool allowable remaining each ^onth after deducting the t o t a l 
allowable assigned to marginal veils shall be allocated among the 
non-marginal veils entitled to an allowable in the folloving manners 

"1. Forty oercent (h0%) of the nool allowable retraining to be alloc
ated to non-marginal wells shall be allocated among such wells in the 
proportion that each well's 'AD Factor' bears to the t o t a l 'AD Factor* 
for a l l non-marginal wd l s in the pool. 

"2. Sixty percent (60%) of the pool allowable remaining to be 
allocated to non-marginal wells shall be allocated among such 
wells i n the oroportion that each veil's acreage factor bears 
to the t o t a l acreage factor for a l l non-marginal wells i n the pool." 

I . 

I I . 
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After proper notice was given setting tne application for hearing, 

this Commission did hold a f u l l hearing thereon i n Santa Fe, New Mexico 

commencing Aoril 13, 1962, Said hearing continued without interruption 

for several days and nights and was concluded on April 21, 1962. At said 

hearing Consolidated (and those joining in or supporting the application) 

failed to prove the allegations of the application arid failed to discharge 

the burden r f proof i n the presentation of applicant's exhibits and testimony 

offered i n suonort of the application. They were afforded every opportunity 

to do so. Those parties appearing i n opposition to the application presented 

Exhibits and testimony supporting Order No. R-1670-C and opposing the applic

ation; their crchibits and witnesses vere then available for complete cross-

examination by anyone at the hearing and were thoroughly cross-examined, by 

'Consolidated and those joining with i t . 

IV. 

This "omrispion, as stated i n i t s order Wo. ft-2259 o l July 7> 1962, 

"having considered the testimony presented and the exh ib i t s received at said 

hearing, and being f u l l y advised i n the premises, 

FIi.DS:_ 

"(2) That by Order No. R-1670-C, entered i n Case No. 209? effective 
February 1, 1961, the Barin-Dakota Gas Pool was created and prorated 
under nn allocation formula based on seventy-five (7?) oercent acreage 
times deliverability nlvr- twenty-five (25) percent acreage. " snd * * 

"(L) That the evidence presented at the hearing of this case concern
ing recoverable gas reserves i n the subject pool i s insufficient to 
ju s t i f y an;: chang-; in the present alloc«1± on formula.* and then concluded 

IT IS rrii^FORa O.I^R^D: 

"(1) That the subject application i s hereby denied. 

"2 ) That jurisdiction of this cause is retained for the entry of 
SJ ch further orders as the Commission ma; deem necessary." 

V. 

On June 27, 1?62, Consolidated f i l e d with the Commission a petition 

for r • -srinr "on any basis agreeable to the co mmission'* and therein sought 

to cornel (as i f i t could) opposition witnesses and parties to furnish 

expert opinion evidence favorablLe to Consolidated's already denied application. 

The Commission (prior to the time that Knrathon had an opportunity to appear 

and object to said petition) did by i t s Order I.'o. R-2259-A of July 7, 1962 
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grant a rehearing i n the subject case. Consolidated's corresoondence and 

subpoenas duces tecum i n Comission f i l e s prove beyond question that Consolidated 

is not seeking a rehearing or any newly discovered evidence of anything which 

' occurred or lor to April 21, 196"'. Consolidated (aad those supporting i t s app

licat i o n he.-ein) have not and cannot t r u t h f u l l y claim prejudice by reason of 

not l i n i ng a f u l l and complete hear'ng on i ts application. Consolidatt-d has 

not alleged„or proven that any competent evidence i t now seeks in this so-
j 

cal led rehearing could not, with the exercise of reasonable d i l igence , have 

been obtained p r i o r to A n r i l 21 , 1962 or e l i c i t e d from witnesses and part ies 

on cross-examination at the he-iring concluded on that date. 

V I . 

Consolidated, by i t s appl ica t ion herein, has expressly recognized (and 

i s cstoooed i n t h i s cape from ouestL oning) d e l i v e r a b i l i t y and acreage as app

ropr ia te aad oroner i te^s i n the a l loca t ion formula adopted November l i , I960. 

V I I . 

Consolidate--' has f a i l e d : 

a. to t"!-:e t ->ely action i n connection wi th Order Ko. R-1670-C and. i s 
g u i l t y of laches; 

b . to show i n s » m o r t of i t s v-Vl ica t i o n herein (1) the amount of 
recoverable gas 1-rider each producer' r t r a c t , (2) the t o t a l amount 
of recoverable pas i n the pool, (3) the proport ion that ( I ; bears 
to (2) ; and (U) what por t ion of the ar r ived at proportion can bt-
recovered without wa<-te; and (5) j u s t how wider, such determinations 
the cor re la t ive r i hits of producer's w i l l be bet ter protected than 
under the present formula: 

c. to sustain the burden of o r"of by f a i l i n g to present s u f f i c i e n t 
cv"d*»nce t<o j u s t i f y the Commission i n rr giving any change i n Order 
i. -. ^~l(7r-C: 

d. in i t s endeavor to discredit any osition exhibit or witness 
or- to m-V> - 'ts c-se therefrom . 

Consolidated is no doubt disappointed vith i t s failures and in Commission 

Orders ho. R-1670-C and he. "-22C9 but i t * ; failures ard di^appointments are not 

legally or equitably «uff icir..-.h to warrant either ( l ; the granting of a rehearing 

or (2) any further proceedings under Order Uo. R-2259-A. To permit Consolidated 

to proceed, under sue?- order (at great expense and inconvenience to those opposing 

H) to "re-hash" ?nd "re-hash" and "re-hash" a valid order of this Commission 

{entered after a f u l l hearing nearly two years ago) and sustained only a few 

weeks ago (after another f u l l hearing) would be unconscionable, inequitable 

and highly irregular tending to violote orderly oroceedure and due process of 

lav. Consolidated has had its'day i n court'. 
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WHERrlFOliii, Marathon Oil Company respectfully requests that Order 

No. R-2259-A, dated July ?, 1962, be in a l l things set aside, vacated 

and held for naught. 

Respectfully submitted this 13th day of September, 1962. 

KARATPON OIL GCMPANI 

BY l< C ^ ^ . y ^ 
W. Hume Everett, Attorney . 
Suite 50l> Consolidated Royalty Bldg. 
P. 0. Box 636 
Casoer, sfyoming. 
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