
SANCTON 

W « * Mexico P r e s s n . . 

OCC, Consolidated Winners 
Of GasJ^oration Hearing 

AZTEC - Judge C. C. McCol-
"1* V ^ «** we case 

to District Court after objecting 
to an OCC order which changed 
toe gas proration in the Dakota 
formation. The change was 
granted at the request of Con
solidated. There are about 1,000 

2 ton issued an order riding in 
g favor of the Oil Conservation 
W Commission and Consolidated 
W Oil and Gas Co., at the end of 
n a two-day hearing here Friday 
t-i on a gas proration order. 
H The case attracted a erpat Hoai n«i,„V owui i,wo 

O substant^J^ehee. lie id 
» days of -iesttoony centered 

OcTta^ 4 8 fr°m fte 

Eleven attorneys participated I 
in or were observers at the hear
ing. 

j Plaintiffs in the case were El 
Paso Natural Gas Co., Sunset 
International, Pan American and 

I Southwest Production 



CD 

CTI 

C H A M B E R S O F 

^letoenti; fuiJitisi district Court :~ =§ 

.Aztec 
T E S E C H O N E S1 S t 

C C . M C C U U ^ H J u n e 1 9 6 6 - * 

J U D G E . D IV . 

Mr. Jason W. Kellahin 
Attorney at Law 
P.O. Box 1769 
Santa Fe, New Mexico 

Re: El Paso Natural Gas Company, et a l . , vs. Oil Conser
vation Commission, et a l , Mo. 11685, San Juan County. 

Dear Jason: 

The Judgment upon Mandate i n the above-entitled cause 
has been signed by me and f i l e d with the Clerk as of the 
above date. 

CCMrvf 

Very t r u l y yours, 

C. C. McCULLOH 
Dis t r i c t Judge 

cc: Oil ConservationCommission 
Att: Mr. Hatch""^ 
Mr. Ross L. Malone 
Seth, Montgomery, Federici & Andrews 
Att: Mr. William R. Federici 



JASON W. KELLAHIN 
ROBERT E. POX 

KELLAHIN AND FOX 
A T T O R N E Y S AT LAW 

B 4 l » E A S T S A N F R A N C I S C O S T R E E T 

POST OFFICE BOX 1769 

SANTA FE. NEW MEXICO 87501 

CO 
CNl 

T E L E P H O N E 98a-4315 
3 1 A R E A C O D E 505 
=3 

June 27, 1966 

Honorable C. C. McCulloh 
District Judge 
Eleventh Judicial District 
San Juan County 
Aztec, New Mexico 

Re: £1 Paso Natural Gas Company, 
et a l . , vs. Oil conservation 
Commission, et a l . No. 11,685, 
District court, San Juan County. 

Dear Judge McCulloh: 

Enclosed i s a form of judgment on the mandate in connection 
with the above-captioned case which has been approved as to 
form by a l l the counsel of record in the case. I f this Judg
ment meets with your approval, I would appreciate your advis
ing me as to the date i t is entered. 

Very truly yours, 

KELIAHIN & POX 

Jason W. Kellahin 

jwk/mas 
enclosure 
cc: Oil conservation commission v 

Attention: Mr. Hatch 
Mr Jim Durrett 
Mr. T. P. Stockmar 
Mr. Ross L. Malone 
Seth, Montgomery, Federici & Andr 



RHODES A N D McCALLISTER 

A T T O R N E Y S AT LAW CD 

6 1 9 S I M M S B U I L D I N G 
J E R R Y P . R H O D E S 

O R V I L L E C . M C C A L L I S T E R , J R . 

ZZ3 

ALBUQJJEROJJE, NEW MEXICO 87101 

T E L E P H O N E 2 4 3 - 9 7 - 4 6 

June 13, 1966 

M r . George M . H a t c h 
G e n e r a l C o u n s e l 
New M e x i c o O i l C o n s e r v a t i o n C o m m i s s i o n 
B o x 2088 
Santa F e , N e w M e x i c o 87501 

Re : E l P a s o N a t u r a l Gas C o m p a n y , e t a l 

v s . O i l C o n s e r v a t i o n C o m m i s s i o n , et a l 

N o . 7727 

D e a r G e o r g e : 

I a m e n c l o s i n g a copy of the S u p r e m e C o u r t 
o p i n i o n and m a n d a t e i n the above case . I thought y o u m i g h t 
l i k e to keep these i n the C o m m i s s i o n f i l e . 

V e r y t r u l y y o u r s , 

R h o d e s , M c C a l l i s t e r & D u r r e t t 

B y 

' J . M . D u r r e t t , J r . 

J M D : a b 
e n c l . 



K E L L A H I N A N D F O X 

J A S O N W . K E L L A H I N 

R O B E R T E . F O X 

A T T O R N E Y S A T L A W 

5 4 t o E A S T S A N F R A N C I S C O S T R E E T 

P O S T O F F I C E B O X 1 7 1 3 

S A N T A F E , N E W M E X I C O 

July 14, 1965 

T E L E P H O N E S 

S 8 3 - S 3 S 6 

9 8 S - 2 S B I 

Mr. T. P. stockmar 
Holme, Roberts, More & Owen 
1700 Broadway 
Denver* Colorado 

Dear Teds 

Jim Durrett brought over a copy of a Texas prorationing 
case which I believe will be very helpful to us when the 
oral argument is held on the Basin-Dakota appeal. 

The case citation 1st 

Pikens, et al., v. Railroad Commission, et al* 
387 S. W. 2d 35 
21 oil & Gas Reporter 644 

Jim will be in Denver for the Rocky Mountain Mineral Law 
Institute, and he will probably discuss this case with 
you. 

We haven't heard anything on a hearing date, and I am sure 
i t will not be before f a l l . 

With best regards. 

Very truly yours, 

KELLAHIN & FOX 

Jwk/mas 
cct Mr. J. M. Durrett 

Jason W. Kellahin 



A T W O O D & M A L O N E C H A R L E S F. M A L O N E 

L A W Y E R S 

P. O . D R A W E R T O O 
R O B E R T A . J O H N S O N 

J O H N W. B A S S C T T , J R . 

T E L E P H O N E 3 0 5 6 2 2 - 6 2 2 1 ' 

S E C U R I T Y N A T I O N A L B A N K B U I L O I N O 

ROSWELL, NEW MEXICO 
8 8 2 0 1 

A p r i l 21 , 1965 

M r . L o w e l l C. Green 
C l e r k of the Supreme Court 
Supreme Cour t Bu i ld ing 
Santa Fe, New Mexico 

Re: E l Paso Na tu ra l Gas Company, et a l . v . 
O i l Conservat ion Commiss ion , et a l . 
No. 7727 

Dear M r . Green: 

We enclose he rewi th f ive copies of the Reply B r i e f of Appe l 
lants f o r f i l i n g i n the above styled and numbered cause. 

W i t h a copy of th is l e t t e r we are f o r w a r d i n g copies of the en
closed Reply B r i e f to a l l opposing counsel of r e c o r d . 

Booker K e l l y , Esqui re 
Jason W. Ke l l ah in , Esqui re 
Gar re t t Whi twor th , Esqui re 
Kent B . Hampton, Esqui re 
Ted P . Stockmar, Esqui re 
J . K . Smi th , Esqu i re 
W i l l i a m R. F e d e r i c i , Esqu i re 
W i l b u r W. Heard , Esqui re 

Ross Li. Malone 

R L M : d 
Enclosures 
c c : 



J . O. S E T H ( 1 8 8 3 - 1 9 6 3 ) 

A . K, M O N T G O M E R Y 

W M . F E D E R I C I 

F R A N K A N D R E W S 

F R E D C. H A N N A H S 

R I C H A R D S. M O R R I S 

S E T H , MONTGOMERY, F E D E R I C I & A N D R E W S 
A T T O R N E Y S A N D C O U N S E L O R S A T L A W 

3 5 0 EAST P A L A C E AVENUE 

SANTA FE.NEW MEXICO 87SOI 

J O H N G. J A S P E R 

S U M N E R G. B U E L L 

Mr. Garrett C. Whltworth 
El Paso Natural Gas Company 
Post Office Box 1492 
El Paso, Texas 

Mr. Jason W. Kellahin 
Post Office Box 1769 
Santa Fe, New Mexico 

Mr. William B. Kelly 
G i l b e r t , White & Gilbert 
Bishop Building 
Santa Fe, New Mexico 

POST O ^ I C E BOX 2307 

A R E A j C O D E S O S 

T E L E P H O N E 9 8 2 - 3 8 7 6 

March 12, 1965 

/ 

Mr. James M. Durrett 
Attorney 
O i l Conservation Commission 
State Land Office 
Santa Fe, New Mexico 

Mr. Kent B. Hampton 
Marathon O i l Company 
P. 0. Box 120 
Casper, Wyoming 

Mr. Ross Malone 
P. 0. Box 700 
Roswell, New Mexico 

Re: El Paso Natural Gas Company 
et a l vs. O i l Conservation 
Commission, N. 7727, New 
Mexico Supreme Court. 

Gentlemen: 

Enclosed i s copy of motion granting an extension of time 
u n t i l A p r i l 12, 1965 w i t h i n which t o f i l e Reply B r i e f i n 
the above-entitled cause. 

Sincerely yours, 

WRF:dd 1 2 
Enclosure i j 1 ^ 



O I L C O N S E R V A T I O N COMMISSION 
P. O, BOX 871 

S A N T A F E , N E W M E X I C O 

LEGAL DIVISIOil 
PHONE 827-2741 

February 22, 1965 

VIA AIR NAIL 
SPECIAL DELIVERY 

Nr. Ted P. Stockmar 
Attorney at Law 
1700 Broadway 
Denver, Colorado 80202 

Dear Ted t 

I am returning the draft of the Basin-Dakota brief with 
corrections indicated thereon. X also am enclosing two inser
tions that Jason left with me. 

We do feel that we need a separate page entitled "The Points 
Relied on to Sustain the Trial Court's Decision" and that this 
page should contain our Points X through V just as they are set 
out under Argument and Authorities on our index. 

I have checked the references to the hearing transcripts 
and apparently your page numbers are correct. I have corrected 
a l l references to the hearing transcripts on pages 33 through 35 
and have supplied references at the bottom of page 26. You may 
want to recheck these references. 

I feel that the only real weak part of the brief i s our 
answer to their complaint that we used current deliverabilities 
and i n i t i a l reserves. As I have indicated on page 35 of the 
brief, we w i l l probably have to strike some of our language in 
view of the statements that Trueblood made. We probably should 
add two or three paragraphs to emphasise the fact that use of 



O I L C O N S E R V A T I O N COMMISSION 
P. O, BOX 871 

S A N T A F E , N E W M E X I C O 

-2- February 22, 1965 

Mr. Ted P. Stockmar 
Attorney at Law 

current reserves would have made l i t t l e or no difference. I 
w i l l try to work something out along this line and forward i t 
to you tomorrow. Also you may have some ideas concerning this 
problem. 

Z also am enclosing five original certifications of Order 
No. R-2259-B which can be attached to the four copies to be filed 
with the Court and one copy to be served. Additional copies can 
be made from the 8>s x 11 certification which is enclosed and these 
can be attached to the remaining briefs along with reproduced copies 
of the order. I am enclosing four copies of Order No. R-2259-B 
for your use for reproduction purposes. 

Best personal regards. 

Very truly yours, 

J. M. DURRETT. Jr. 
Attorney 

JMD/esr 
Enclosures 

cc: Mr. Jason W. Kellahin 
Attorney at Law 
P. 0. Box 1769 
Santa Fe, New Mexico 



HOLME, R O B E R T S , MORE & OWEN 

1 7 0 0 B R O A D W A Y - D E N V 6dP . C O L O R A D O S 0 2 0 2 
LU 

A R E A C O D E 3 C ^ ~ - 2 9 2 - 3 3 0 0 
LTD 

C-. 

February 16, 1965 
E D W A R D M . H E P P E N S T A L L F R E D E R I C K L3. G R E E N 

R O G E R C . C O H E N H A R R Y C L A Y T O N C O O K , J R . 

D O N A L D K. B A I N P H I L I P C . W I L C O X , J R . 

T H O M A S C . S E A W E L L CS. K E V I N C O N W I C K 

M E R R I C K S . W I N G M A R T I N 6 . D I C K I N S O N , J R , 

B R U C E R E E D K N A P P 

J . C H U R C H I L L O W E N 

PETER H. HOLME, -JR. 
JOHN M. DICKSON 
TEQ P. STOCKMAR 
DONALD C.MCKINLAY 
KEITH ANDERSON 
JOHN N. ST U LL 
LUCIUS E.WOODS 

JOSEPH W. MORR 

K E N N E T H R. W H I T I N G 

A . E D G A R B E N T O N 

J A M E S E. B Y E 

J A M E S C . O W E N , J R . 

R I C H A R D G . W O H L G E N A N T 

R I C H A R D L . S C H R E P F E R M A N 

R I C H A R D P . M A T S C H 

P A U L D. H O L L E M A N 

I S E Y , J R . 

Jason Kellahin, Esq. 
Kellahin & Fox 
P. 0. Box 1769 
Santa Fe, Hew Mexico 

J. M. Durrett, Jr., Esq. 
c/o Oil Conservation Commission 
Mabry Hall 
Santa Fe, New Mexico 

Gentlemen: 

Enclosed to each of you i t a retyping of the Basin-
Dakota brief which i t is hoped is complete enough so that final 
comments are in order. 

As you know, we do not have a copy of the transcript 
here, and therefore will have to rely upon you to f i l l in a l l 
transcript references. We will prepare the Table of Authorities 
when we are sure that ve have finished with our legal citations. 
Please advise I f we need a separate page of what might be called 
"Points Relied Opon for Upholding the Decision of the District 
Court." 

Jason will note that Point V, as now written, is basic-
ally a paraphrasing of our Point VIII in the trial court brief. 
X put this in so that we would have a more expanded version to 
work from, 

I enjoyed working with you over the weekend. I think 
the work was most productive* 

Best personal regards. 

Very truly yours, 

HOLME, ROBERTS, MOKE & OWEN 

2i! * SJi 

C O P Y 



KELLAHIN AND FOX 
A T T O R N E Y S A T L A W 

SAM E A S T S A N F R A N C I S C O S T R E E T 
POST OFFICE BOX 1769 TELEPHONES 

J A S O N W . K E L L A H I N 9 8 3 - 9 3 9 6 
R O B E R T E. FOX S A N T A F E , N E W M E X I C O 8 7 5 0 1 9 8 2 - 2 9 9 1 

(January 19, mm 

Mr. T. P. Stockmar 
Holme, Roberts, Mara & Owen 
1700 Broadway 
Denver, Colorado 

Mr. Oarrstt c. Mhitworth 
SI Paso Natural Gas Company 
P. 0. Box 1492 
£1 Paso, Texas 

Mr. William 3. Kelly 
Gilbert, White & Gilbert 
Bishop Building 
Santa Fe, Mew Mexico 

Mr. William R. Federici 
seth, Montgomery, Pe4@rici & Andrews 
P. 0. Box 2307 
Santa Wm, New Mexico 

mt l l paeo Natural «as CO., «t ai., 
vs. uil CCMfi4?«irvation CCKSsaission, 
et a l . , Mo. 7727, Supreme Court 
of the State of New Mexico. 

Gentlemen* 

Enclosed Is a copy of ordssr approving e&t»i%ti.on of time to March 1, 
1965, to f i l e answer b r la f i n the above appeal. 

Very t r u l y yours, 

mhiMim & FOX 

- • ( / „ / . . . . ' 

Jason w. K&llahin 

J^K/taas 
enclosure 

Mr* d«fae>s i t . Durrett 
O i l conservation Cosmissldti 
P. 0. xJox 20S& 
Santa Fe, New Mexico 

Mr. Kent 8, liampton 
Marathon Oil Compare 
P. O. Box 120 
Casper, Wyoming 

Mr. koes Malone 
Atwood & Malone 

0. drawer 700 
mmmllt Mew Mexico 

Copy of order handed to Mr. Durrett January 19, 1965. Order 
was signed January 19, 1965 by Chief Justice David W. Carmody 
January 19, 1965. 



J E F F D A T W O O D ^ 1 6 6 3 - 1 9 6 0 ) 

A T W O O D S. M A L O N E ROSS L. MALONE 

CHARLES F. MALONE 

L A W Y E R S 
R U S S E L L D . M A N N 

P A U L A . C O O T E R 

B O B F. T U R N E R 

P. O . 0 R A W E R 7 0 0 

R O B E R T A . J O H N S O N 

J O H N W. B A 9 S E T T , J R . 

T E L E P H O N E 5 0 5 6 S 2 - 6 2 2 I 

S E C U R I T Y N A T I O N A L B A N K B U I L D I N G 

ROSWELL, NEW MEXICO 
8 8 2 0 1 

December 31 , 1964 

L o w e l l C. Green, Esqui re 
C l e r k of the Supreme Cour t 
Supreme Cour t Bu i ld ing 
Santa Fe , New Mexico 

Re: E l Paso Na tu ra l Gas Company, et a l . , v. 
O i l Conservat ion Commiss ion , et a l . , 
No. 7727 

We enclose he rewi th 5 copies of B r i e f - I n - C h i e f of Appel lants 
f o r f i l i n g i n the above styled and numbered cause. 

Wi th a copy of this l e t t e r we are f o r w a r d i n g copies of the en
closed B r i e f to a l l opposing counsel of r e c o r d . 

R L M : d 
Enclosures 
cc: J . M.Duret t , J r . , Esqu i re 

Booker K e l l y , Esqui re 
Jason W. Ke l l ah in , Esqu i re 
Gar re t t Whi twor th , Esqui re 
Kent B . Hampton, Esqui re 
Ted P . Stockmar, Esqu i re 
J . K . Smi th , Esqu i re 
W i l l i a m R. F e d e r i c i , Esqui re 

Dear M r . Green: 



October 25, 1964 

MP. Garrett C. Whltworth 
Attorney 
El Paso Katural Gas Co. 
El Paso, Texas 79999 

Re: El Paso Natural Qas Company vs. 
Oil Conservation Cosaissioa 

Dear Garrett: 

I an enclosing a copy of order approving extention 
of time to f i l e our brief i n chief las the above 
matter. 

cc? Mr. Kent B. Hampton, Division Attorney, ftarathon 
Oil Company, P.O. Box 120, Casper, Wyoming 

y?Mr. Boss Malone, Attorney at Law, P.O. Drawer 700, 

Mr. °lason'KjaffaSn *CA t1orney at Law, 5ty E. San Pr 
Santa Pe, Hem Mexico 

Very truly youra 

VRF:raf 
Encl. 

C 
C 
P 



S E T H , MONTGOMERY. F E D E R S C I St AMQRKWS 
ATTORNEYS AND COUNSELLORS AT 

P. O. BOX 9Z* \ 2 3 7 
SANTA FX, NKW MEXICO 

October 15* 1964 

Mr. Garrett C. Whitworth 
Attorney 
El Paso Natural Oas Co. 
El Paso, Texas 79999 

Re: El Paso Natural Ctes Company vs. 
Oil Conservation commission 

Dear Garretts 

I an enclosing a copy of order approving extention 
of time to f i l e our brief i n chief i n the above 
matter. 

cc; Mr. Kent B. Hampton, Division Attorney, Marathon 
Oil Company, P.O. Box 120, Casper, Wyoming 

^Mr. Ross Malone, Attorney at Law, P.O. Drawer 700, 

Very truly yours,. 

YJRF:mf 
Encl. 

'Attorney at Law, f>4£ B. San Francisco, 

C 
o 

Y 



O I L C O N S E R V A T I O N COMMISSION 
P. O , B O X 8 7 1 

S A N T A F E , N E W M E X I C O 

September 22, 1964 

Nr. Mi. F. Faderici 
y Attorney at Law 

350 East Palace Avenue 
Santa Fe, Mew Mexico 

Xet SI Faao Natural Gas Company vc. 
Oil Conservation Commission. 
Correction of Preliminary Transcript. 

Dear Mr. Federicit 

Mr. Kellahin and I have examined the preliminary transcript 
for the Kespondents and we are agreeable to the corrections and 
additions set out in your letter of September 16, 1964. Zn addi
tion, we would suggest the following! 

(1) Mr. Kellahin*s statement at page 1S1 should read 
as followst 

"MR. KHTrTAHTWi Yes, I agree with Mr. 
Malone's request a ruling be withheld. 
Exhibits 1 through 9 have been objected to 
and the record shows 1 and 2 were not 
objected to." 

(2) Zn paragraph 6, at page 124, MdocietedH should 
read "docketed." 

I am enclosing the preliminary transcript herewith. 

Very truly yours, 

J . M. XXJRR1TT, Jr. 
Attorney 

JMD/esr 
Enclosure 

cci Miss Vastie Fowler Mr. Jason Kellahin 
District Court Reporter Attorney at Law 
San Juan County Courthouse F. 0. Box 1769 
As tec, Mew Mexico Santa Fa, Mew Mexico 



SETH, MONTGOMERY, FEDERICI & ANDREWS J . O. S E T H ( 1 8 8 3 - 1 9 6 3 ) 
A T T O R N E Y S A N D C O U N S E L O R S A T L A W 

A . K, M O N T G O M E R Y 3 5 0 EAST PALACE AVENUE 
W M . F E D E R I C I 

F R A N K A N D R E W S S A N T A F E , N E W M E X I C O 8 7 5 0 1 . POST O F F ' C f BOX 2 3 0 7 

F R E O C V H A N N A H 5 AREA CQUE B O S 

RICHARD S.MORRIS S e p t e m b e r 1 6 , .TELEPHONE S 8 2 - 3 B ; 6 

J O H N G, J A S P E R . 

Mr. Jason Kellahin 
Attorney at Law 
l j h^ E. San Francisco Street 
Santa Fe, New Mexico 

Re: El Paso Natural Gas Company vs. 
Oi l Conservation Commission. 
Correction of Preliminary Transcript. 

Dear Mr. Kellahinl 

I am sorry I have delayed d e l i v e r i n g the tr a n s c r i p t to you. 
However,•it was delayed i n c i r c u l a t i o n to various attorneys. 

After reviewing the proposed t r a n s c r i p t I would suggest the 
following corrections and additions: 

1. At pp. 48 through 51 of the t r a n s c r i p t appears a 
l e t t e r from Tidewater O i l Company's general attorney 
to the clerk of the court. Unless t h i s i s intended to 
be a c e r t i f i c a t e of service the l e t t e r and the l i s t 
attached to i t should be deleted from the t r a n s c r i p t . 

2. At p. 62 and again at p. 96 i s a l e t t e r from the 
United States Attorney disclaiming any i n t e r e s t of 
the United States Geological Survey i n t h i s s u i t . 
One of these two l e t t e r s should be deleted from the 
t r a n s c r i p t . 

3. At p. 125 i n sub-paragraph ( i ) of paragraph 8, the 
-word "Forty" should be substituted f o r "Forth." 

4. A motion and order should be included i n the trans
c r i p t extending the time f o r s e t t l i n g the b i l l of ex
ceptions and extending the^time f o r f i l i n g t h i s trans
c r i p t i n the Supreme Court'^gursuant to Supreme Court 
Rule 13(7). 

5. At some point In the- procood;! ni ;n p etitioners. 
Introduced a c e r t i f i e d -copy of Or*\ov No. l i - l V ' / i - f i an 
•photostated from the Commission !•<:<-<n<(lu r.liuwUu'; A. h. 
Porter's entry across tiio top of 1 tie• pai:o. Wht .11> 
t h i s matter I s covered by the s t i p u l a t i o n , J uel. Love 



Mr. Jason Kellahin 
Santa Fe, New Mexico September 16, 1964 

the order was introduced into evidence and should be 
included In the transcript. 

6. I assume that Vasti i s planning to include In the 
transcript the volume of pleadings introduced into 
evidence by Jim Durett. We must make sure that this 
volume of pleadings before the Commission i s i n the 
transcript as well as the testimony and exhibits offer
ed to the Commission at the various administrative 
hearings. 

Sincerely yours, 

WRFtLHS 
Encl. 



SETH. MONTGOMERY, FEDERICI ft -)REWS 
ATTORNEYS AND COUNSELLORS AT / 

w. o. BOX •**- ,^3^ . 
SANTA F E , NEW MEXICO ' 

August 27, 1964 

Mr. HOBS L. Malone 
Atwood & Malone 
Attorneys at Law 
P. 0. Drawer 700 
Roswell, New Mexico 

\/ Mr. James M. Durrett 
Attorney 
Oil Conservation Commission 
State Land Office 
Santa Fe, Hew Mexico 

Gentlemen: 

Mr. Jason W. Kellahin 
Kellahin and Fox 
Attorneys at Law 
Poet Office Box 1?69 
Santa Fe, Hew Mexleo 

Mr. William B. Kelly 
Oilbert, White & Gilbert 
Attorneys at Law 
Bishop Building 
Santa Fe, New Mexleo 

Bet £1 Paso Natural Qas Company 
et al vs. Oil Conservation 
Commission et al, No. 11685 
Dlstrlet Court, San Juan 
County. 

Enclosed is photocopy of Judge McCulloh's Order 
extending the time within which to file the transcript 
upon appeal until October 1, 1964. 

Sincerely yours, 

WRF:dd <', , r / • '•' '' ' 
Enclosure *" ' 



SETH. MONTGOMERY. FEDERICI ft /"~>REWS 
ATTORNEYS AND COUNSELLORS AT 

P. O. BOX 8X8 
SANTA F E , NEW MEXICO 

August 25, l$fifr!':J > HI 1 -

Mr. Jason V. Kellahin 
Attorney at Law 
P.O. Box 1769 
Santa fe. Mew Mexleo 

Nr. Janes M. Durrett, Attorney 
Oil Conservation Commission 
State Land Office 
Santa Pe, Mew Mexico 

Gilbert, White * Gilbert 
Attorneys at Law 
Bishop Building 
Santa Fs* Mew Mexico 

Gentlement 

Re: HI Paso Natural Gas Co., et al vs. Oil 
Conservation Commission, et al., No. 11685 
District Court, San Juan County. 

I have received from Fasti Fowler a proposed copy of the trans
cript to b* filed on appeal in the abort cause. Since i t will 
tales a while to circulate the transcript to counsel for the 
Petitioners, and also to grant you soma time to look It over 
on behalf of Respondents, X have asked Vasti Fowler, Court 
Reporter for the District Court, to obtain an additional extension 
of time of 30 days within which to file the transeript. 

Sincerely yours, 

p , ., • / - — ( ) 
WRF:raf 

I 5 

Y 



SETH, MONTGOMERY. FEDERICI Be A 
ATTORNEYS AND COUNSELLORS AT 

p. o. BOX aar 1 3 . • 
SANTA FE, NEW MEXICO 

VS 

<••' 7 ; 

July IS, 1964 

Hp, Janes N. Durrett 
Attorney 
Oil Conservation Commission 
State Land Offloe 
Santa Fe, Hew Mexico 

Nr* Jason w. Kellahin 
Kellahin and Fox 
Attorneys at Law 
Post Office Box 1T69 
Santa Fe, Hew Mexico 

Qilbert, White & Ollbert 
Attorneys at Law 
Bishop Building 
Santa Fe, Hew Nexieo 

Gentlemen! 
Be: El Paso Natural Gas Co., et al., 

vs. Oil Conservation Commission, 
et al., Ho. 11685, District Court 
San Juan County. 

Enclosed Is photocopy of Judge HoCulion's Order extending 
the time within whloh to file the transcript upon appeal 
until September 1, 1964, 

Sincerely yours, 

WRF:dd 
Enclosure 

fs<<-

C 
o 

Y 



S E T H . MONTGOMERY. F E D E R I C I & A N D R E W S 
ATTORNBYS AND COUNSELLORS AT Lif~S / ~ \ 

P. O. BOX eMr 3.3 o 7 .: ' 
SANTA FE, NEW MEXICO 

copy f©r: 

MR. JAMES M. DURRETT, JR. 
OIL CONSERVATION COMMISSION 

July 23, 1964 

Hr. Ben Howell 
Vice President, El Paso 

Katural Gas Company • 
P. O. Box 1492 . 
El Fasop Texas 

•Hei El Faso Natural Gas Co., et al.' 
vs. Oil Conservation Commission* 
• et a l . •• No.. 11685, District Court, 
San juanCounty, Hew Mexico 

Dear Ms*. Howell* 

X enclose copv of Order which was forwarded to ' 
by the Clerk of the d i s t r i c t Court of San Juan 
County. . Apparently the Court Reporter and Clerk 
were not able to prepare the remainder of the trans 
cript within the time provided by the rules, and 
they have obtained* through uaM an Order oxten&ins 
the time to septenfeep. 1* 1964. 

With kind regards. 

Very truly yours* 

a 
WtUlB 

ecs Koss Malone 
Kvi-f.t Hampton 



P O T A S H C O M P A N Y O F A M E R I C A 
M I N E A N D R E F I N E R Y : P . D . B O X 3 1 * C A R L B B A D , N E W M E X I C O • T U 5 - 2 1 1 1 

July 31, 1964 
R. H. B L A C K M A N 

R E S I D E N T C O U N S E L 

J. M. Durrett, J r . , Esq. 
Oil Conservation Commission yj 
Santa Fe, New Mexico 

Dear Jim: ~~ 

I enclose page 27 of your br ie f in the Basin-Dakota 

case which became detached. 

Personal regards, 

Cordially), 

[fil 
/ 

RHB/b 
Enc. 

M E M B E R : A M E R I C A N P O T A S H I N S T I T U T E 



P O T A S H C O M P A N Y O F A M E R I C A 
M I N E A N D R E F I N E R Y : P . B O X 3 1 • C A R L S B A D , N E W M E X I C O • T U 5 - 2 1 1 1 

July 23, 1964 
R . H . B L A C K M A N 

R E S I D E N T C O U N S E L 

J. M. Durrett, Jr., Esq. 
Oil Conservation Commission 
Santa Fe, New Mexico 

Dear Jim: 

Thank you so much f o r the copy o f your 

t r i a l b r i e f i n El Paso Natural Gas vs. O.C.C. I have 

read i t wi th great in teres t and return i t herewith. 

Best personal regards, 



OIL CONSERVATION COMMISSION 
P. O, BOX 871 

SANTA FE, NEW MEXICO 

July 17, 1964 

Nr. Roy H. Blackman 
Resident Counsel 
Potash Company of America 
P. 0. Box 31 
Carlsbad, New Mexico 

Rei E l Paso Natural Gas Company v. Oil 
Conservation Commission, San Juan 
County No. 11,685 

Dear Roys 

In accordance with our telephone conversation, 
I am enclosing herewith a copy of the Commission's 
t r i a l brief in the above case. I hope this w i l l be 
of some assistance to you. 

Best personal regards. 

Very truly yours, 

J* M. DURRETT, J r . 
Attorney 

JMD/esr 
Enclosure 



K E L L A H I N A N D F O X 
A T T O R N E Y S A T L A W 

J A S O N W , K E L L A H I N Y U C C A 3 - 9 3 9 6 
5 4 1 4 E A S T S A N F R A N C I S C O S T R E E T 

R O B E R T E . P O X 
P O S T O F F I C E B O X 1 7 1 3 

S A N T A F E , N E W M E : 

Y U C C A 3 - 2 9 9 1 

June 3, 1964 i 5 : 4 

Mr. William Federici 
r:eth, Montgomery, Federici Sc. Andrews 
P. 0. Box 2307 
Santa Fe, Kew I'axioo 

Re: SI Paso Natural Gag Co., et a l . 
VB, oil Conservation Goouaission, 
et a l . , Mo, 11635, San Juan 
County Idatriet Court 

Dear B i l l ; 

I am returning Herewith the original and three 
copies of Stipulation which you submitted in the above 
case. I nave not signed the stipulation because I 
believe tha effect Df the last paragraph is to settle 
the b i l l of exceptions, which i s prematura. This could, 
of course, be handled by a stipulation after we have 
had an opportunity to examine the transcript and record. 

At the present time I believe that our stipulation 
should be confined solely to agreement that the original 
traiiscript only of the near ing before the Oil Conserva
tion Cocifflission, with the exhibits and attachments thereto 
shall be eonsidercit by the Court as i f the same had been 
included in the transcript, b i l l of exceptions and record, 
aa prepared and certified by tae elaric of the court. If 
there are othar setters you feel should be included, would 
you pleaae spell thea out specifically, so we wil l know 
what we are stipulating to? 

With best regards, 

Sincerely, 

J"WK:as 
Knels. 

Jason W. Eellahin 



C H A M B E R S O F 

C . C . M c C U L L O H 

J U D G E , D I V 1 

f̂ert* of Mexico 
^letientlj lubtctal Ptetrtct Court 

,Aztet 

A p r i l 2, 1964 
T E L E P H O N E F E 4-6151 

Seth, Montgomery, Federici and 
Andrews 
Attorneys at Law 
3 50 East Palace Avenue 
Santa Fe, New Mexico 
A t t : Mr. Wm. Federici 

Mr. Ross L. Malone 
Attorney at Law 
P.O. Drawer 700 
Roswell, New Mexico 

Messrs. Ben R. Howell and 
Garrett C. Whitworth 
El Paso Natural Gas Company 
P.O. Box 1492 
El Paso, Texas 

Mr. Kent B. Hampton 
Marathon O i l Company 
P.O. Box 120 
Casper, Wyoming 

Ver i t y , Burr, Cooley & Jones 
Attorneys at Law 
Petroleum Center Building 
Farmington, New Mexico 
,Att: Mr. George L. Veri t y 

Mr. J. M. Durrett, Jr., Attorney 
O i l Conservation Commission 
State Land Office Building 
Santa Fe, New Mexico 

Mr. Jason W. Kellahin 
Attorney at Law 
54i East San Francisco 
Santa Fe, New Mexico 

Re: El Paso Natural Gas Company, et a l , vs. O i l Conservation 
Commission of New Mexico, et a l , No. 116#5, San Juan County. 

Gentlemen: 

Enclosed herewith i s a copy of Decision of the Court and 
Judgment i n the above-entitled cause, which have been f i l e d as 
of the above date. 

Very t r u l y yours 

V 
CCM:vf 
Encls. 

C. C. McCULLOH 
D i s t r i c t Judge 

o 
o 
o 



SETH, K. l MTGOMERY, FEDERICI & -)REWS 
ATTORNEYS AND COUNSELLORS AT N 

p. o. BOX sxs « ..•>. 
S A N T A FE, N E W M E X I C O 

ftoreh 31, 1964 

VXAt AIR MftU, 

Use Honorable C, C. HeCtilioti 
Dlstrlet Ĵ*fg© 
County Court feu** 
Aztec, Sett Uncle* 

Dear J>x?,ge MeCtiXiaht 

RS: El mm mmmi mm Gmqmsw* *t al vs* 
@H Coas»f**ati»ii SoHUlssiofi of mm Mexico, 
et ai* t§9. U6S§, BUtrUt Ooerfc of San 

^ _ J t e ^ # y > APtf**. . , 
Enclosed la petitioners fteqaestftiS ftMiag® of met 
and eofHsl«»lW of t*M» mplm ©f Utile!* af© being 
mailed to a l l mmml of r«$@i"«* 

Should Cowt desire a meeting of mtmml to 
discuss any aspect of the Finding^ of Pact and Con
clusions of Urn to fee adopted by the court, *• will 
make ourselves ava liable at th« convenience of the 
Court. 

Very truly yours* 

WP/be 
luclosyr* 

oci Boss i*. NaXooe 
Attorney at Io* 
F» 0. Daw***" 700 
Roswell* few Mexico 

fessrft. B*S «• »®w®IX S?K1 Cfcrvott 5. Whltwo-rth 
11 faao itetyral ttu Coiapafly 
post Offlet Box 1*98 
11 Paso., f t m i 



f am 2 

The Honorable e. C» MeCuXIdi Mareh 31* 

eo? iSaat B« Hampton 
Marathon CO. Osiapatiy 
P.O. BOE 120 
Casper* Wyenlflg 
George L. Verity 
Verity Burr, Cooley is Joaea 
Petroleum Gftnttr BulldUag 
Farwingfcoii* Mtv Bexieo 

Attorney at law 
Oil eotsaerration (tentlssioii 
State %jm& mtim Bldg* 
Santa Ft, mm Hsxie© 

temn W* StXXahln 
Kellahin a? Pm 

1, San Ffsanoiaeo 
Santa F®s Haw Hexieo 



OIL C O N S E R V A T I O N COMMISSION 
P. O. BOX 871 

SANTA FE, NEW MEXICO 

March 31, 1964 

Mr. Booker Kelley 
Gilbert, White & Gilbert 
Attorneys at Law 
p. 0. Box 787 
Santa Fe, New Mexico 

Res E l Paso natural Gas Company, 
et al., vs. Oil Conservation 
Ccesa&ssios, et al., San Juan 
County, No. 11,665 

Dear Bookert 

I am enclosing herewith three copies of the Requested 
Findings of Fact and conclusions of Law in the above case. 

I f you need additional copies, please let rae know. 

Vary truly yours. 

J. M. DURRETT, Jr. 
Attorney 

JMD/esr 
Enclosures 



OIL CONSERVATION COMMISSION 
P. O . B O X 8 7 1 

S A N T A FE , N E W M E X I C O 

mr^h 30. mm 

ttonorablt* c . o. rit-vull >ii 
District Judge 

Ax tec, sew Mexico 

«*> el,.* ve. 041 coawervatiuc 
Q3sen\as4em9 et e l . , «»a» Juan 
county, Ho. 11,685 

D«*ar Judg>u r^eJullohi 

£ aro one los ing fesrowitl* tha flaejjgfted Findlnga of Fact an<3 
yjooc Ins lima of IM# of ^apa»oanta dill conservation aoea&ssioa, 
Texaco Inc. , ano ...uaray eat Oi l oassjMsy. 

Z ae today stalling ©of&ae of tne naajs ta opposing counsel oi 
rocord and Aelous curia®. 

v«e*y truly yours. 

J . n* Btia^rt, Jr. 
Attorney 

JKD/esr 
aacloeura 

cct s»#tn, ^oatQOffiery, F<*d*ri«i & Andrews 
^anta Fs, Saw tfsnclco 

Atwood & Malone 
Jtoavtell, Sfc*? Mexico 
verity, 3urr, coolay & Jsesa 
r-rmlngton, &mi Mexico 

Hr% w« A. s&l$%§r ^ 
and Mr. w. HT Kalafear 
Albuqu^rqua, SJW Mtadoo 



OIL CONSERVATION COMMISSION 
P. O . B O X 8 7 1 

S A N T A FE, N E W M E X I C O 

March 12, 1964 

VIA AIR MAIL 

Mr. Alfred Russell 
New York World Telegram and Sun 
125 Barclay Street 
Hew York 15, Hew York 

Res SI Paso Natural Gas Company 
et a l . v. Oil Conservation 
Commission of New Mexico 
et a l . 

Dear Mr. Russell* 

In accordance with your request during our telephone 
conversation today, I aa enclosing herewith a copy of the 
Commission's Trial Brief In the above case. Please return 
the Brief at your earliest convenience as our copies of 
the same are limited. 

I f you prepare an article concerning the case, I w i l l 
be happy to read the same prior to publication i f you so 
desire. 

Please c a l l upon us I f we can be of further assist
ance to you. 

Very truly yours, 

J. M. DURRETT, Jr. 
Attorney 

JMD/esr 
Enclosure 



A T W O N E 

P. O . D R A W E R T O O 

B O B F . T U R N E R 

R O B E R T A . J O H N S O N 

R U S S E L L O . M A N N 

P A U L A . C O O T E R 

C H A R L E S F . M A L O N E 

J E F F O . A T W O O D ( 1 6 6 3 - 1 9 6 0 ) 

R O S S L . M A L O N E 

T E L E P H O N E 5 0 5 

S E C U R I T Y N A T I O N A L B A N K B U I L D I N Q 

ROSWELL,NEW MEXICO 

8 8 2 0 I 

F E B R U A R Y 
24th 
19 6 4 

Honorable Clyde C. McCu l loh 
Judge of the Eleventh Jud ic ia l D i s t r i c t 
Courthouse 
Aztec , New Mexico 

Re: E l Paso Natura l Gas Company, et a l . v . O i l 
Conservat ion Commiss ion of New Mexico , et a l . 
No. 11685, D i s t r i c t Cour t of San Juan County 

Dear Judge McCu l loh : 

On behalf of the var ious at torneys f o r the Pe t i t ioners i n the 
above styled and numbered cause, I a m enclosing he rewi th 
the B r i e f of Pe t i t ioners i n support of the points upon which 
they w i l l r e l y i n th is case which is set f o r t r i a l on the m e r i t s 
on M a r c h 5, 1964. 

R 
L 
M 

f o r ATWOOD & M A L O N E 

* 

v 

E n d s . 

Cc: To a l l counsel f o r Pe t i t ioners 
and Respondents, w i t h copy of 
B r i e f 



C A R L H . G I L B E R T 1 1 8 9 1 - 1 9 6 3 1 

i _ . C . W H I T E 

W I L L I A M W . G I L B E R T 

S J M N E R S . K O C H 

W L L I A M B O O K E R K E L L Y 

J O H N F. M C C A R T H Y . J R . 

G I L B E R T , W H I T E AJSTD G I L B E R T 

A T T O R N E Y S A N D C O U N S E L O R S A T L A W 

B I S H O P B U I L D I N G 

S A N T A P E , K E W M E X I C O 

f*fer*»ry 31* 
P O S T O F F I C E B O X 7 8 7 

T E L E P H O N E 9 8 3 - 4 - 3 2 4 

( A R E A C O D E 5 0 5 ) 

Astae* Sew mxi.cQ 

Wm*, El BUBO Stefeiarel am esnpangr, #% al.# v». 
Oil gmmnmbim cmmtmim.f efe «1. 
Baa Juan Oattity IM, 

Saaa? Juan® !!4eCttXkitt: 

l^cla^^d 5l©«ae ttsta mm0mm of K>£asfc8 Ballad «a hy Mmmmm, 
Iteaaao Sac. and Bmmy M $il $m&ea&. 

Oogtlm af as** haw t*s@s *^mr4»j. to aggos©o«a^el of *#c«3«si 
m &t tois <tete. 

X£W/as 
Stasis. 

ec ir/agtel. 

Mr. ss. A* Statelier 
setti, awrtgataery, Bolariei a Aafcwas. 
&&IQQ& as*a. I%3*sse 
TSarity, Burr, Ceo&ey & J&ases 

v ' Sew Itax&eo Oil Oc»serv*tl«i ©oaadasida, afctm Mr. M. ^tew**, Jy. 
i^llaiacia &&i Pax 



K E L L A H I N A N D F O X 

J A S O N W . K E L L A H I N 

R O B E R T E. F O X 

A T T O R N E Y S A T 1_AW 

5 4 i i E A S T S A N F R A N C I S C O S T R E E T 

P O S T O F F I C E B O X 1.THQ - ! 7 $ 

S A N T A F E , X E W M E X I C O 

Y U C C A 3 - 9 3 9 6 

Y U C C A 2 - 2 9 9 1 

Feb. 18, 1964 

Hon. C. C. McCulloU 
District Judge 
Eleventh Judicial District 
San Juan County Courthouse 
Aztec. Ke* Mexico 

Has I I Bas© Latural Gas Co., et 
a l . , vs. o i l conservation 
Commission, »t a l . , Io . 11,683 

Sac Juan County 

Dear Judge McCulloh: 

^closed ia motion af Southern Union CMS 
Ca&paisy for leave t o intervene ia tin above 
case aa aciicus curiae, together with order 
granting lea veto intervene. 

A copy of this l e t t e r , motion and order, 
have been forwarded this data to opposing coun
sel of record in the case. 

I would vary much appreciate your advising 
me of ctat© of enteryof the motion and order. 

Tours very truly, 

. . i i i C l S • 

Jason w. Kallahiii 



OIL C O N S E R V A T I O N COMMISSION 
P. O. BOX 871 

SANTA FE, NEW MEXICO 

February 26, 1964 

AIR MAIL * SPECIAL 
DELIVERY 

Mr. T. p. Stockmar 
Holme, Roberts, More & Owen 
Attorneys at Law 
1700 Broadway 
Denver 2, Colorado 

Has 21 Paso Natural Gas Company, 
et al. , v. Oil Conservation 
Cnewlaalon, et al., San Juan 
County, Ho. 11,685 

Dear Tedt 

I an enclosing herewith a copy of our brief in the 
above case. 

I f we are not able to get together before Wednesday, 
March 4, 1964, I w i l l plan on being with you in Aztec on 
the night of March 4. 

Very truly yours, 

J. M. DURRETT, Jr. 
Attorney 

JMD/esr 
Sncloaure 

AIR MAIL - SPECIAL 
DELIVERY 



O I L C O N S E R V A T I O N COMMISSION 
P. O. BOX 871 

SANTA FE, NEW MEXICO 

February 26, 1964 

Mr. Emery C. Arnold 
supervisor. District 3 
Oil Conservation Commission 
1000 Rio Brazos Road 
Aztec, Hew Mexico 

Ret El Paso Natural Gas Company, 
et al., vs. Oil Conservation 
Commission, et al., San Juan 
County, Ko. 11,685 

Dear EmeryJ 

I an enclosing herewith a copy of our Trial Brief 
that we have filed with the Court in the above case, 
will you please look this over and jot down any points 
that you think Z night have overlooked or that would 
be helpful to ne in argument to support the points 
raised in the Brief. 

The case will be argued in Aztec on March 5, 
1964. I tentatively plan to drive to Aztec on the 
morning of March 4 and would like to meet with you 
during the afternoon of March 4 to discuss my argument 
and the points that should be emphasized. 

Very truly yours. 

JMD/esr 
Enclosure 

J. M. DURRETT, Jr 
Attorney 



OIL C O N S E R V A T I O N COMMISSION 
p . O . B O X 8 7 1 

S A N T A FE, N E W M E X I C O 

February 25, 1964 

Honorable C. c. McCulloh 
District; Judge 
County courthouse 
Axtec, i-iew ;4oatJLco 

*i*t E l ftuso Natural Oas company, 
et a l . , vs. Oil Conservation 
Conmiaalon. e& a l . , Jan Juan 
Jouiity. lio. 11,685 

Dear Judgi fracCulloiu 

1 asi eitc losing herewith the T r i a l Brief of t^spondents Oi l 
conservation commies!©*, Tyasaco Inc. , and Junr&y Oi l Company. 

Z have mailed copies of s he saass to opposing counsel and 
Amicus Curiae on this date. 

Very truly yours. 

*i. M. tJCfutsxT, J r . 
Attorney 

JMD/aar 
£nclosuro 

cct Jeth, Montgomery, Fadaricl & Aiidrtivfi 
.*anta Fo, mm Mexico 

Atwuod & l̂ alo.** 
Roswell, *watico 

Verity, £urr, coolay & Jonas 
Farmington, iteiw fciascico 

Mr. w. A. Kai<3h«r 
and iJt. 'v, B. Keleh#r 
Albuquerque, Haw Mexico 



O I L C O N S E R V A T I O N C O M M I S S I O N 
P. O . B O X 8 7 1 

S A N T A FE , N E W M E X I C O 

February 18, 1964 

Honorable c. c. McCulloh 
District Judgo 
county Courthouse 
Aztec, New Mexico 

itat s i ffaao statural oas cosxpany, 
at al., vs. Oil Conservation 
cossftlasion, et al., san Juan 
county, no. 11,665 

Dear Judge Mccullohs 

X aa* enclosing herewith a ̂ tatecaent of Points Helled ott by 
Respondent, Oil Conservation coawisslon of Mew Fustic3, in the 
above case. 

I have forwarded a copy of ttocs sane to the opposing counsel 
of record on this date. 

mty truly yours. 

j . f». DVRHixr, Jr. 
Attorney 

JMD/esr 
enclosure 

cct oeth, Montgomery. Federici & Andrews 
^anta Fe, Hew Mexico 

Atwood & Malone 
itoewell, 2*ew is-oocico 

verity. Burr, cooley 4 Jeifcaa 
Faradiigteik, Kew Mexico 

Mr. w. A. Keleher 
and Mr. w. B. Keleher 
Albuquerque, I9ew Mexico 



O I L C O N S E R V A T I O N C O M M I S S I O N 
P. O . B O X 8 7 1 

SANTA FE, NEW MEXICO 

February 14, 1964 

Mr. Fred Young, Attorney 
Texas Railroad Commission 
Tribune Building 
Austin, Texas 

Dear Mr. Young: 

I have noticed an article on Page 74 of the February 10, 
1964, edition of the Oil & Gas Journal concerning a decision 
on January 31 by District Judge Charlea 0. Betta. I t i s my 
understanding that the Judge dismissed a suit by W. L. Pickens 
which attacked your allocation formula for the Fairway Field 
in East Texas. 

We presently are defending a suit which attacks the 
validity of a Commission order establishing a new gas alloca
tion formula for the Basin-Dakota Gas Pool in San Juan County, 
New Mexico. I f Judge Betta entered a written opinion in the 
Pickens caae, I certainly would appreciate a copy of the same. 
I f briefs were filed, a copy of the Texas Railroad Commission's 
brief would also be extremely helpful to us in preparing our 
case. I f you do not have extra copies of the above documents 
but could loan ua a copy of each for a couple of days, we will 
be happy to reproduce the documents and return your copies 
immediately. 

Any assistance you can give us will be greatly appre
ciated. 

Very truly yours. 

JMD/esr 

J. M. DURRETT, Jr. 
Attorney 



37101 

December 16, 1965 

xlon. C. C. McCulloh 
Judge of the D i s t r i c t Court 
San Juan County Courthouse 
Aztec, Ii.rt. 

Re: El raso Natural Gras Company et a l 
vs. Oil Conservation Commission et a l 

Dear Judge HcCulloh: 

Enclosed please find order prepared by Mr. 
J. J. Durrett, which has been approved by Hr. Kellahin 
and th i s o f f i c e . Same i s forwarded to you for your 
signature at Kr. Durrett's request. 

Yours very t r u l y , 

(&IGKKD) ;..UL-IAK ii, ^Llhlli 

wBK:om 

Enc. 

cc: 1 r . J . M. Dur r e t t , J r . 

Mr. Jason V. k e l l a h i n 



O I L C O N S E R V A T I O N COMMISSION 
P. O. BOX 871 

SANTA FE, NEW MEXICO 

December 13, 1963 

w. A. Keleher, John B. Tittmann 
and William B. Keleher 
Attorneys at Law 
First Nationcl Bank Building, West 
Albuquerque, New Mexico 

Raj £1 Paso Natural Gas Company, et al., 
v. Oil conservation commission, et 
al., San Juan County, No. 11,685 

Gentlemen: 

X have prepared and I am enclosing herewith an 
original and two copies of an Order denying the Peti
tion to intervene in the above cause. Mr. Kellahin 
has approved the Order for Consolidated Oil & Gas, 
Inc. 

I f the Order ia satisfactory to you, will you 
please approve the same as to form and forward the 
original to the Judga for his signature, keeping the 
copies for your f i l e . 

Very truly yours, 

J. M. DURRETT, Jr. 
Attorney 

JMD/ear 
Enclosures 

cc: Mr. Jason w. Kellahin 
Attorney at Law 
P. O. Box 1713 
Santa Fe, New Mexico 



O I L C O N S E R V A T I O N C O M M I S S I O N 
P. O. BOX 871 

S A N T A FE , N E W M E X I C O 

October 25, 1963 

Honorable c. C. McCulloh 
District Judge 
County courthouse 
Aztec, Hew Mexico 

Ret E l Paso Natural Gas Company et al. 
v. Oil Conservation Commission et 
al., San Juan County, No. 11685 

Dear Judge McCullohx 

We have received a copy of a Petition to Intervene in the 
above case filed by Pubco petroleum Corporation. As we wish 
to oppose this petition, we would appreciate the court setting 
this matter for hearing at the Court's convenience. 

We estimate that one hour should be sufficient time for 
argument. 

Very truly yours, 

J. M. DURRETT, Jr. 
Attorney 

JMD/esr 

cct Mr. W. A. Keleher 
and Mr. W. B. Keleher 
Albuquerque, New Mexico 

Seth, Montgomery, Federici & Andrews 
Santa Fe, New Mexico 

Atwood & Malone 
Roswell, New Mexico 

Verity, Burr, Cooley & Jones 
Farmington, New Mexico 

Gilbert, White & Gilbert 
Santa Fe, New Mexico 



K E L L A H I N AND F O X 
ATTORNEYS AT LAW 

!'\! f 'S5'F'|?«©> f ( f W B A N FRANCISCO STREET 
* * " ' ' ' * * * H f l t & t O F F I C E B O X 1 7 1 3 

J A S O N W . K E L L A H I N > 3. - « I ^ , , f i V . j C. 1 1 } . S . T E L E P H O N E S 
- t , .1 », i ( £ 0 3 ^ - O F F I C E B O X 1 7 1 3 

R O B E R T E . F O X 3 8 3 - 9 3 9 6 
S A N T A F E , N E W M E X I C O 8 7 5 0 1 9 8 2 - 2 9 9 1 

'ocrUl&r 24, 1963 

Honorable c„ C. McCulloh 
District Judge 
Eleventh Judicial District 
San Juan County Courthouse 
Aztec, Sew Mexico 

Hat Ml Paso Natural Gas company, 
et al., vs. Oil conservation 
Commission, et a l . . Ho. 11685, 
San Juan County. 

Dear Judge McCulloh s 

we have received copy of a petition to intervene in the above 
captioned case, filed on behalf of Pubco Petroleum Corporation, 

As we desire to resist this petition on behalf of Consolidated 
Oil & Gas, Inc., we request that the matter he set for hearing 
at the court's convenience. 

Very truly yours, 

JASOS W. KELLAHIN 

jwksmas 
cc « W. A. Keleher, John B« Tittaaiw* & William B. Keleher 

J. M. Durrett, Jr., Oil Conservation Commission 
Gilbert, White & Gilbert 
Eeth, Montgomery, Federici & Andrews 
Atwood and Malone 
Verity, Burr, Cooley & Jones 
T. P. Stockmar 



L A W O F F I C E S 

• F 

W. A . K E L E H E R 

H M c L E • D 
A . 

K E L E H E H 

M C L E O D 

T . B . K E L E H E R 

J O H N B . T I T T M A K J N 

R U S S E L L M O O R E 

W I L L I A M B . K E L E H E R 

M i C H A E L L . K E L E H E R 

A T T O R N E Y S A N D C O U N S E L L O R S A T L A W ' . . . \ \ 

F I R S T N A T I O N A L B A N K B U I L D I N G 

A L B U Q U E R Q U E , NEW M EX I C Cl 3 7 1 0 1 

October 2' -96$ 

nit 

O i l Conservation Commission of Mevj hexico 
Post Office Box 871 
Santa j?e, New hexico 

Re: El Paso Natural Gas Co., et a l 
v. O i l Conservation Commission 
of New Mexico, et al-Ko. 11685 

Att e n t i o n : James I I . D u rrett, Jr<, 
Attorney 

Gentlemen: 

Enclosed please f i n d copy of P e t i t i o n 
to Intervene, the o r i g i n a l which has been 
mailed to the Clerk of San Juan D i s t r i c t 
Court f o r f i l i n g i n the above spatter. 

Yours very t r u l y , 

wBK:cjw 

enclosure 

cc: Kellahin & Fox, Attorneys for 
Consolidated G i l & Gas, Inc. 

G i l b e r t , White ana G i l b e r t , Attorneys f o r 
Texaco, Inc. 

Seth, Montgomery, Federici §•. Andrews, 
Attorneys f o r SI Paso Natural Gas Co. 

Atwood and Malone, Attorneys f o r 
Pan American Petroleum Corporation 

Kent Hampton, Attorney f o r 
Marathon O i l Company 

Ve r i t y , Burn, Cooley & Jones, Attorneys f o r 
Southwest Production Company 



O I L C O N S E R V A T I O N C O M M I S S I O N 
P. O . B O X 8 7 1 

SANTA FE, NEW MEXICO 

September 25, 1963 

Mrs. Virginia A. Kittell 
Clerk of the District Court 
County Court House 
Aztec, New Mexico 

Re: El Paso Natural Gas Company, 
et al., v. Oil Conservation 
Commission of New Mexico, 
et al., San Juan County, 
No. 11,685 

Dear Mrs. Kittell: 

I am enclosing herewith Entry of Appearance and 
Answer on behalf of the Oil Conservation Commission 
for filing in the above case. 

Very truly yours. 

J. M. DURRETT, Jr. 
Special Assistant 
Attorney General 

JMD/esr 
Enclosures 



OIL CONSERVATION COMMISSION 
P. O. BOX 871 

SANTA FE, NEW MEXICO 

September 25, 1963 

Mr. Jason W. Kellahin 
Kellahin & Fox 
Attorneys at Law 
P. 0. Box 1713 
Santa Fe, New Mexico 

Rex E l Paso Natural Gas Company, 
et a l . , v. O i l Conservation 
Commission of New Mexico, 
et a l . , San Juan County, 
No. 11,685 

Dear Mr. Kellahim 

I am enclosing herewith an Entry of Appearance and 
an Answer to petition for Review on behalf of Respondent, 
Oil Conservation Commission of New Mexico. 

Very truly yours, 

J. M. DURRETT, J r . 
Special Assistant 
Attorney General 

JMD/esr 
Enclosures 



O I L C O N S E R V A T I O N COMMISSION 
P . O . B O X 8 7 1 

SANTA F E , NEW MEXICO 

September 25, 1963 

Mr, T. P. stockmar 
Holme, Roberts, More & Owen 
Attorneys at Law 
1700 Broadway 
Denver 2, Colorado 

Rei El Paso Natural Gas company, 
et al., v. Oil Conservation 
Commission of New Mexico, 
et al., San Juan County, 
No. 11,685 

Dear Mr. Stockmars 

I am enclosing herewith an Entry of Appearance and 
en Answer to petition for Review on behalf of Respondent, 
Oil conservation Commission of New Mexico. 

Very truly yours. 

J. M. DURRETT, Jr. 
Special Assistant 
Attorney General 

JMD/;2sr 
Enclosures 



OIL CONSERVATION COMMISSION 
P. O. BOX 871 

SANTA FE, NEW MEXICO 

September 25, 1963 

Keleher & McLeod 
Attorneys at Law 
First national Bank Building 
Albuquerque, New Mexico 

Ret SI Paso Natural Gas Company, 
et al., v. Oil Conservation 
Commission of New Mexico, 
et al., San Juan County, 
No. 11,685 

Gentlemen* 

I am enclosing herewith an Entry of Appearance and 
an Answer to Petition for Review on behalf of Respondent, 
Oil Conservation Commission of New Mexico. 

Very truly yours. 

J. M. DURRETT, Jr. 
Special Assistant 
Attorney General 

JMD/esr 
Enclosures 



OIL CONSERVATION COMMISSION 
P. O. BOX 871 

SANTA FE, NEW MEXICO 

September 25, 1963 

Verity, Burr, Cooley & Jones 
Attorneys at Law 
152 Petroleum Center Building 
Farmington, New Mexico 

Ret E l Paso Natural Gas Company, 
et al., v. Oil Conservation 
Commission of New Mexico, 
et al., San Juan County, 
No. 11,685 

Gentlemen: 

I am enclosing herewith an Entry of Appearance and 
an Answer to Petition for Review on behalf of Respondent, 
Oil Conservation Commission of New Mexico. 

Very truly yours, 

J. M. DURRETT, Jr. 
Special Assistant 
Attorney General 

JMD/esr 
Enclosures 



OIL CONSERVATION COMMISSION 
P. O. BOX 871 

SANTA FE, NEW MEXICO 

September 25, 1963 

Seth, Montgomery, Federici & Andrews 
Attorneys at Law 
P. O. Box 828 
Santa Fe, New Mexico 

Re: E l Paso Natural Gas Company, 
et al., v. Oil Conservation 
Commission of New Mexico, 
et al., San Juan County, 
No. 11,685 

Gentlemen: 

I am enclosing herewith an Entry of Appearance and 
an Answer to petition for Review on behalf of Respondent, 
Oil Conservation Commission of New Mexico. 

Vary truly yours, 

J. M. DURRETT, Jr. 
Special Assistant 
Attorney General 

JMD/esr 
Enclosures 



OIL CONSERVATION COMMISSION 
P. O. BOX 871 

SANTA FE, NEW MEXICO 

September 25, 1963 

Mr. Ben Howell and 
Mr. Garrett C. Whitworth 
Attorneys for El Paso Natural Gas Company 
P. O. Box 1492 
El Paso, Texas 

Re: E l Paso Natural Gas Company, 
et al., v. Oil Conservation 
Commission of New Mexico, 
et al., San Juan County, 
No. 11,685 

Gentlemen: 

I am enclosing herewith an Entry of Appearance and 
an Answer to Petition for Review on behalf of Respondent, 
Oil Conservation Commission of New Mexico. 

Very truly yours. 

J. M. DURRETT, Jr. 
Special Assistant 
Attorney General 

JMD/esr 
Enclosures 



OIL CONSERVATION COMMISSION 
P. O. BOX 871 

SANTA FE, NEW MEXICO 

September 25, 1963 

Tidewater O i l Company 
P. 0. Box 1404 
Houston 1, Texas 

Attentions Mr. Clyde E. Willbem 

Re* El Paso Natural Gas Company, 
et a l . , v. O i l Conservation 
Commission of New Mexico, 
et a l . , San Juan county. 
No. 11,685 

Gentlemen: 

I am enclosing herewith an Entry of Appearance and 
an Answer to Petition for Review on behalf of Respondent, 
Oi l Conservation Commission of New Mexico. 

Very t r u l y yours, 

J. M. DURRETT, Jr. 
Special Assistant 
Attorney General 

JMD/esr 
Enclosures 



OIL CONSERVATION COMMISSION 
P. O. BOX 871 

SANTA FE, NEW MEXICO 

September 25, 1963 

Atwood & Malone 
Attorneys at Law 
P. 0. Drawer 700 
Roswell, New Mexico 

Ret SI Paso Natural Gas Company, 
et a l . , v. O i l Conservation 
Commission of New Mexico, 
et a l . , San Juan County, 
No. 11,685 

Gentlemen: 

I am enclosing herewith an Entry of ppearance and 
an Answer to Petition for Review on behalf of Respondent, 
Oil conservation commission of New Mexico. 

Vary truly yours, 

J. M. DURRETT, J r . 
special Assistant 
Attorney General 

JMD/esr 
Enclosures 



^iate nf Jfrfe ^ferico MAIN OFFICE OCC 
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C H A M B E R S OF !^\JZXZt- 1 f % f l 0 \ JTLC~I • • „ 

c c. MCCULLOH
 r 19S3SEP £0 Rf rfT^Z 

J U D G E , D I V - 1 _ , . • 

September _LO,±9O3 

O i l Conservation Commission 
State C a p i t o l 
Santa Fe, New Hexico 
A t t : Xr. J. M. D u r r e t t , Jr. 

Keleher and HcLeod 
Attorneys at Law 
F i r s t N a t i o n a l Bank B u i l d i n g 
Albuquerque, New Mexico 
A t t : Mr. John B. T i t t n a n 

Mr. Jason K e l l a h i n 
Attorney at Law 
P.O. Box 1713 
Santa Fe, New Mexico 

V e r i t y , Burr, Cooley & Jones 
Attorneys at Law 
Petroleum Center B u i l d i n g 
Farmington, New Mexico 
A t t : Mr. George V e r i t y 

Re: Pubco Petroleum Corporation vs. O i l Conservation 
Commission, et a l , No. 11637, ^an Juan County, 

and 
E l Paso Na t u r a l Gas Company, et a l , vs. O i l Con
ser v a t i o n Commission, et a l , No. 11655, San Juan 
County. 

Gentlemen: 

The a b o v e - e n t i t l e d causes have been set f o r hearing 
on pending motions at 9:00 A.M., Friday, October 4, 1963, 
at Aztec. 

Very t r u l y yours, 

C. C. McCULLOH 

CCM:vf D i s t r i c t Judge 



Tidewater Oil Company 
. \ ;' / . 

September 5, 1963 

Clerk of the D i s t r i c t Court 
of San Juan County 

County Court House 
Aztec, New Mexico 

Dear S i r : 

Re: El Paso Natural Gas Company, et a l . , 
v. O i l Conservation Commission of 
New Mexico, e t a l . , No. 11,685 
D i s t r i c t Court of San Juan County, 
New Mexico 

Enclosed please f i n d the Answer of Tidewater O i l Company, 
one of the named Adverse P a r t i e s i n the captioned cause, 
which we would appreciate your f i l i n g i n t h i s s u i t . 

Very t r u l y yours, 

Clyde E. W i l l b e r n 

JLBrcc 
cc : To a l l p a r t i e s l i s t e d 

on attached l i s t . 



ADDRESS LIST 

Anderson, Bruce, O i l & Gas Properties 
930 Petroleum Club B u i l d i n g 
Denver 2, Colorado 

Amerada Petroleum Corporation 
P. O. Drawer 601 
Durango, Colorado 

Beard O i l Company 
Cameron B u i l d i n g 
2901 Classen Blvd. 
Oklahoma C i t y , Oklahoma 

Consolidated O i l & Gas, I n c . 
P. 0. Box 2038 
Farmington, New Mexico 

Co n t i n e n t a l O i l Company 
P. O. Box 3312 
Durango, Colorado 

El Paso Natural Gas Company 
P. O. Box 1560 
Farmington, New Mexico 

Humble O i l & R e f i n i n g Company 
P. O. Box 3082 
Durango, Colorado 

Kimbell, Kay, O i l Company 
415 South Behrend Ave. 
Farmington, New Mexico 

Marathon O i l Company 
1211 Main Avenue 
Durango, Colorado 



O i l Conservation Commission of New Mexico 
Santa Fe, New Mexico 
A t t e n t i o n Mr. Jack M. Campbell, Chairman 

Mr. E. S. Walker, Member 
Mr. A. L. Porter, J r . , Member and Secretary 

Pan American Petroleum Corporation 
P. 0. Box 480 
Farmington, New Mexico 

R & G D r i l l i n g Co. 
208 West Main 
Farmington, New Mexico 

S k e l l y O i l Company 
P. 0. Drawer 510 
Farmington, New Mexico 

Southern Union Gas Company 
P. 0. Box 750 
Farmington, New Mexico 

Southwest Production Company 
Petroleum Club Plaza 
Farmington, New Mexico 

Sunray Mid-Continent O i l Company 
200 Petroleum Club Plaza 
Farmington, New Mexico 

Sunset I n t e r n a t i o n a l Petroleum Corporation 
501 Midland Savings B u i l d i n g 
Denver 2, Colorado 

Texaco Inc. 
P. 0. Box 810 
Farmington, New Mexico 

The A t l a n t i c R e f i n i n g Company 
P. 0. Box 2197 
Farmington, New Mexico 
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The F r o n t i e r R e f i n i n g Company 
4040 East Louisiana Avenue 
Denver, Colorado 

The United States Geological Survey 
616 South Boston Avenue 
Tulsa, Oklahoma 
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STATE OP NEW MEXICO COUNTY OF SAN JUAN 

IN THE DISTRICT COURT 

EL PASO NATURAL GAS COMPANY, 
a corporation, PAN AMERICAN PET
ROLEUM CORPORATION, a corporation, 
MARATHON OIL COMPANY, a corpora
tion, SOUTHWEST PRODUCTION COMPANY, 
a partnership, and SUNSET INTERNATIONAL 
PETROLEUM CORPORATION, a corporation. 

OIL CONSERVATION COMMISSION OP 
NEW MEXICO, JACK M. CAMPBELL, 
Chairman, E. S. WALKER, Member, 
A. L. PORTER, JR., Member and 
Secretary, CONSOLIDATED OIL & GAS, 
INC., a corporation, 

TRIAL BRIEF OF RESPONDENTS 

OIL CONSERVATION COMMISSION, TEXACO INC., 

AMD SUNRAY DX OIL COMPANY 

Petitioners, 

vs. No. 11,685 

Respondents. 

J. M. Durrett, Jr. 
Special Assistant 
Attorney General 
Santa Fe, New Mexico 

Attorney for Respondent, o i l Conser
vation Commission 

Gilbert, White & Gilbert ) Attorneys for Texaco Inc., and 
Santa Fe, New Mexico ) Sunray DX Oil Company 
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On February 23, 1962, Consolidated O i l & Gas, Inc., 

f i l e d an application 'with th« New Mexico O i l Conservation commis-

sion seeking the establishment of a gas allocation formula for th, 

Easin-Dakota Gas Pool baaed 60 p&r&mt on acreage and 40 percent 

cn acreage timaa d e l i v e r a b i l i t y . The Commission docketed the 

case to be heard on March 14, 1962. At the March 1* hearing 

appearances war^ anterisd, preliminary statements were mada, and 

tha case was continued to Apri l 18, 1962. (Mar. Tr.)* On A p r i l 

18 additional appearances wera entered, the Commission heard open 

ing statements, heard testimony and received evidence i n favor of 

and i n opposition to tho application, and heard closing argument 

of counsel. (Apr. Tr.) On June 7, 1362, the Commission issued 

Order Uo. R-2259 which denied the application, consolidated 013. 

L Gas, Inc., f i l e d a petition for Rehearing on June 27, 1962, and 

on July 7, 1962, the Commission issued order Ho. R-2259-A which 

granted a rehoaring l i m i t i n g tho scope of the rehearing to matter 

concerning recoverable gas raserves i n the Basin-Dakota Gas Pool, 

on August 15, 1962, the rehearing was continued to September 13, 

1982. (Aug. Tr.) On *$pt<aRber 13 the commission heard argument 

on objections to granting ©£ tha ordar for rehearing and on a 

motion to vacate, and denied tha objections and the motion. 

(oopt. Tr. 1-2S). The Commission also heard argument on motions 

to quash subpoenas duces tecum that had bean issued lay tiw.* com

mission and continued tho case to the regular Bovembar hearing. 

(sept. Tr. 29-74). On October 18, 1962, the Commission issued 

a Ruling Cn Motions To Quash subpoenas .Oucas Tacua. 5*© ruling 

ordered subpoenaed persons, subject to a determination of custody 

*Refaranca w i l l be made to the transcript of proceedings before 
the Commission by month of tha hearing. 



and c o n t r o l , t o produce a l l core analysis reports ana a l l e l e c t r i c 

and r a d i o a c t i v i t y logs concerning any and a l l wells t h a t had bean 

cored i n the Basin-Dakota Gas Pool by t h e i r respective companies. 

At the hearing on November 14, 1962, i t wae st i p u l a t e d that tha 

Commission's Ruling on Motions t o Quash Subpoenas Duces Tecum 

would be complied with and the case was continued t o December 19, 

1962. (Kov. Tr.) On December 19 the case was continued t o Febru

ary 14, 1963. (Doc. Tr.) On February 14, 1963, appearances ware 

entered, counsel presented opening statements, the Commission 

heard testimony and received evidence i n support of and i n opposi

t i o n t o tha application, and counsel presented closing argument. 

(Feb. Tr.) On July 3, 1983, the Commission iaaued Order No. R-

2259-B, which superseded Order Ho. R-2259, and established an 

al l o c a t i o n formula f o r the Basin-Dakota Gas Pool based 60 percent 

on acreage and 40 percent on acreage times d e l i v e r a b i l i t y . A p p l i 

cations f o r Rehearing were f i l e d by the Petitioners i n t h i s case 

and on August 1, 1963, the Commission issued Order Mo. R-2259-C 

v,hich denied the Applications f o r Rehearing. Petitions f o r 

Review were f i l e d w i t h t h i s Court by SI Paso Natural Gas Company, 

Pan American Petroleum Corporation, Marathon O i l Company, south

west Production Company, and sunset I n t e r n a t i o n a l Petroleum 

Corporation. 

STATEMENT OF TBS FACTS 

On November 4, 1960, the New Mexico O i l Conservation 

Commission iaaued order No. R-1670-C. This order established 

Special Rules and Regulations f o r the Basin-Dakota Gas Pool i n 

•ian Juan, Rio Arriba, and s .ndoval Countiea, New Mexico, and 

adopted, by reference, Rule 9(C) of the General Rules applicable 

to prorated gas pools i n Northwest New Mexico aa set f o r t h i n 

order No. R-1670. Rule 9(C) of Order No. R-1670 allocates gas 

production from prorated gas pools i n Northwest New Mexico on 

2 



the baais of 25 percent acreage plus 75 percent acreage times 

d e l i v e r a b i l i t y . U n t i l August 1, 1963, the e f f e c t i v e data of 

Order No. R-2259-E, the a l l o c a t i o n of the allowable production 

of gas from the Basin-Dakota Gas Pool was determined by a formula 

of 25 percent acreage plus 75 percent acreage times d e l i v e r a b i l i t y . 

Since the e f f e c t i v e date of Order Mo. R-2259-B, the a l l o c a t i o n 

of allowable gas production i n the Basin-Dakota Gas Pool han been 

determined by a formula of 60 percent acreage plus 40 percent 

acreage times d e l i v e r a b i l i t y . The v a l i d i t y of Order No. R-2259-B 

i.-j the subject matter of th i a appeal* 

Order No. R-2259-B granted an application by Consolidated 

O i l & Gas, Inc., which sought the establishment of an a l l o c a t i o n 

formula f o r the Basin-Dakota Gas pool based 60 percent on acreage 

and 40 percent on acreage times d a l i v e r a b i l i t y . Consolidated 1s 

application was f i l e d w i t h the Commiasion on February 23, 1962, 

and docketed by the Commission aa Case No. 2504 t o be heard on 

March 14, 1962. The case was continued t o A p r i l 18, 1962, and 

heard by tho commission on that date. (Apr. Tr.) On June 7, 

1962, the Commission issued Order Bo. R-2259 which found that tha 

evidence presented at the hearing of the case concerning recover

able gas reserves i n the pool was i n s u f f i c i e n t t o j u s t i f y any 

change i n the a l l o c a t i o n formula and denied the application, 

r e t a i n i n g j u r i s d i c t i o n f o r the entry of such fu r t h e r orders as 

the Commission might deem necessary. On June 27, 1962, Consoli

dated O i l & Gas, Inc., f i l e d a P e t i t i o n f o r Rehearing, and on 

July 7, 1962, the Commission issued Order Mo. R-2259-A which 

found that a rehearing should be granted and that the scope of 

the rehearing should be l i m i t e d t o matters concerning recoverable 

gas reserves I n the pool. Order So. R-2259-A granted a rehearing, 

set the same f o r August 15, 1962, and l i m i t e d the scope of the 

rehearing t o matters concerning recoverable gas reserves i n tho 

Basin-Dakota Gas Pool. The rehearing was subsequently continued 



to February 14, 1963. On February 14, 1963, the commission re

heard Case No. 2504. (Feb. Tr.) On July 2, 1963, the Commission 

issued Order Ho. R-2259-B. By Order No. R-2259-B, the Commission 

superseded Order No. R-2259, which had denied Consolidated'a 

replication, and aiaendod the special Rules and Regulations for 

the Basin-Dakota Gas Pool as promulgated by Order No. R-1670-C, 

The new formula allocated the allowable assigned to non-marginal 

wells i n the following manners 

1. Forty percent i n the proportion that each well's 
acreage tiroes d e l i v e r a b i l i t y factor bears to the 
t o t a l of the acreage times d e l i v e r a b i l i t y factors 
for a l l non-marginal wells i n the pool. 

2. Sixty percent i n the proportion that each well's 
acreage factor bears to the t o t a l of the acreage 
factors for a l l non-marginal wells i n the pool. 

In Order No. R-2259-B, the Coromisaion determined, i n m i l l i o n cubic 

feet, the i n i t i a l recoverable gas reserves underlying each non-

marginal tract i n the Basin-Dakota Gaa Pool. (Finding No. 6). 

The commission alao determined the t o t a l i n i t i a l recoverable gaa 

reserves i n tho Basin-Dakota Gas Pool and the amount which was 

attributed to marginal walls which were permitted to produce at 

capacity. (Finding No. 5). Tha percent of t o t a l pool reserves 

attributable to each non-marginal tract i n the pool was then 

determined. (Finding No. 7). The Commission found that i t was 

not practicable to allocate production solely on the basis of 

each well's percentage of pool reserves because of the continuous 

fluctuation i n reserve computations resulting from new comple

tions i n the pool and tha re-evaluation of reserves attributed 

to existing wells. (Finding No. 8)„ h tract acreage factor for 

each non-marginal well i n the pool and the d e l i v e r a b i l i t y for 

each non-marginal well was determined. (Finding No. 9). The 

Commission concluded that neither acreage nor de l i v e r a b i l i t y should 

be used a3 the sole c r i t e r i o n for allocating production ae i t 

found that there was no direct correlation between de l i v e r a b i l i t y 

and reserve©, or acreage and reserves. (Finding No. 10). The 
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commioeion concluded that the moat reasonable baaia for allocat

ing production i n the Basin-OaJcota Gas Pool was to determine, for 

each proposed formula, the percentage of t o t a l pool allowable 

apportioned to each non-marginal t r a c t as compared to i t s per

centage of t o t a l pool reserves, and to select the allocation 

formula that would allow the maximum number of wells i n the pool 

to produce with an ideal r a t i o of 1.0, or with a r a t i o of from 

0.7 to 1.3, which the Commission found was reasonable due to 

inherent variance i n interpreting and computing reserves. 

(Finding No. 11). The Commission determined that the number of 

wells i n the pool producing with a desired r a t i o was affected by 

the percentage of d e l i v e r a b i l i t y and the percentage of acreage 

included i n the formula. {Finding No. 12). The Commission also 

determined that correlative rights were not being adequately 

protected under the formula then i n effect and concluded that 

the protection of correlative rights i s a necessary adjunct to 

the prevention of waste, and that waste would result unless the 

Commission acted to protect correlative rights. (Finding No. 13). 

The Commission iden t i f i e d each non-marginal well producing with 

the desired r a t i o under each formula by an asterisk i n Columns 

G and J of iichibit A of Order No. R-2259-B. The Commission 

chen found that a comparison of the t o t a l number of wells pro

ducing with the desired r a t i o under each formula and the t o t a l 

volume of gas allocated to the walla producing with the desired 

r a t i o under each formula established that the proposed formula 

of 60 percent acreage plus 40 percent acreage times deliver

a b i l i t y would more adequately protect correlative rights and 

prevent waste by permitting more we11a to receive t h e i r just 

and equitable share of the gas i n the pool. (Finding No. 14). 

The Commission found that numerous wells i n the pool were capable 

of draining more than their just and equitable share of the gas 

and concluded that the proposed formula would prevent drainage 

between producing tracts which was not equalized by counter 



drainage. (Finding No. 15). The CooKd.seIon also concluded that 

tao proposed formula would a f f o r d t e the owner of each property 

i n the pool the opportunity t o use his j u s t and equitable share 

of the reservoir energy (Finding Ho. 16) and tha t Order So. E~ 

1670-C .should he amended t e provide an a l l o c a t i o n formula based 

60 percent on acreage and 40 percent on acreage times d e l i v e r 

a b i l i t y . (Finding Ho. 17}. 

follow i n g the issuance of Order l?c. a-22S9~B, the P e t i 

tioners i n t h i s case f i l e d Applications f o r Rehearing i n Case 

ho. 2504, Cn August 1, 1963, the Commission issued Order No. 

R-2259-C which found that the Applications f o r Rehearing did not 

allege that the applicants f o r rehearing had new or ad d i t i o n a l 

evidence t o present, that the Commission had c a r e f u l l y considered 

the evidence presented i n the case and was f u l l y advised i n the 

premises, and t h a t order Mo. R-2259-B was proper i n a l l respects. 

order No, R-2259-C denied tha Applications f o r Rehearing and 

t h i s appeal followed. 

ARfiUMBtff ASP JgrgBQRITIBS 

P0IOT? I 

TW3, ORDER IS PRIMA FACIE VALID AMP TEC PETITIONERS 

HAVE SHS BURDEN OP S3TABLJSEIKO TEAT TEE £CTI0B OF TBS COMMIS

SION WAS FRAUDULENT, ARBITRARY OR CAPRICIOUS, TEAT TBS ORDER 

WAS MOT SUPPORTED BY SUBSTA3STXAL OR THAT THS C0MKI8-

JIOK OID MOT ACT WITHIN THE SCOPE OF ITS AUTHORITY. 

The Court's a t t e n t i o n i s called t o section 65-3-22, HMSA, 

1953 comp., which provides tha t , on appeal, '"Ihe commission action 

complained of s h a l l be prima facie v a l i d and the burden s h a l l be 

upon the party or parties seeking review t o establish the inva

l i d i t y of such action of the Commission. ** The Legislature has 

s p e c i f i c a l l y delegated t o the Commission tha duty of prorating 

—6— 



or d i s t r i b u t i n g the allowable production fro** prorated gas pools 

upon a reasonable basis and recognizing c o r r e l a t i v e r i g h t * . Sec

t i o n 65-3-U(c), OMSK, 1953 Comp. The Cotamisaion purported t o 

follow the l e g i s l a t i v e mandate by the issuance of order No. R— 

2259-B. Aa the Court cannot substitute it« dis c r e t i o n f o r that 

of the commission, the presumption of the v a l i d i t y of the Commis

sion's order prevails and cannot be overcome unless Petitioners 

c l e a r l y show that the Commission acted fraudulently, a r b i t r a r i l y 

cr capriciously, that the order was not supported by substantial 

evidence, or that the Commlsaion did not act w i t h i n the scops 

of i t s a u t h o r i t y . Johnson v.. Sancheg, 67 N.M. 41, 351 P.2d 449 

(I960); continental O i l Company et a l . v. o i l Conservation Commis

sion et a l . , 70 N.M. 310, 373 P.2d 809 (1962). Petitioners 

have alleged that Orders No. R-2259-B and No, 2259-C are arrone-

ous i n many respects. We submit that these ordors are not 

erroneous and tha t a mere showing that the orders were errone

ous would not overcome the presumption of the v a l i d i t y of the 

orders. I n order t o set the Coai»isaloft*s action aside, the 

pe t i t i o n e r s must c l e a r l y show tha t the action of the Commission 

was fraudulent, a r b i t r a r y or capricious, t h a t the order was not 

supported by substantial evidence, or that the Commission did not 

act w i t h i n the scope of i t s a u t h o r i t y , glummer v. Johnson and 

Continental O i l Company et a l . v. O i l Conservation Commission 

et a l . , supra. 

POINT I I 

THE LACK OF A SPECIFIC FINDING TEAT WASTE IS OCCURRING 

UNDER AN EXISTING GAS ALLOCATION FORMULA DOES NOT INVALIDATE AN 

ORDER ESTABLISHING A NEW FORMULA j IN THE ALTERNATIVE, THE ORDER 

CONTAINS FINDINGS THAT WASTE WAS OCCURRING UNDER THE PRIOR GAS 

ALLOCATION FORMULA. 

I n considering the Petitioners' a l l e g a t i o n t h a t the order 
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i s unreasonable and unlawful because i t does not contain a finding 

that waste was occurring under the original formula, the Court 

should note Ferguson-ateer_e Motor, Company v. State Corporation 

Commission. 60 N.M. 114, 117, 288 P.2d 440, wherein the Court saids 

" I f findings, or more adequate findings, by the 
administrative board or commission be desired, 
a duty rests on the party complaining of t h e i r 
absence to have made a request for them," 

I t is pointed out that the petitioners did not submit such a f i n d 

ing and that they did not tender any requested findings to the 

Commission at any stage of the proceedings. 

The legislative mandate concerning allocation of allow

able gas production i s set out i n section 65-3-13(c), NMSA, 1953 

comp., wherein the commission i s directed to "allocate the allow

able production among the gas wells i n the pool delivering to a 

gas transportation f a c i l i t y upon a reasonable basis and recognizing 

correlative rights." There la no legislative mandate that the 

Commission make a specific finding that waste is occurring i n order 

to issue a v a l i d order allocating production. In this connection 

i t should be noted that the Mew Mexico Supreme Court has stated 

that i t i s not necessary for tha Commission to make formal and 

elaborate findings. Cont^nantal O i l Company, et a l . .v..0.1.1 Conser

vation Commission et a l . , supra. 

I f a finding that wast© is occurring under an existing 

gas allocation formula is necessary to issue a valid order estab

lishing a new formula, i t is submitted that the order did contain 

such a finding. Finding No. 13 of Order No. R-2259-S reads as 

follows s 

"That under the present 25-7 5 formula, correlative 
rights are not being adequately protected? that the 
protection of correlative rights i s a necessary 
adjunct to the prevention of waste, and that waste 
w i l l result unless the commission acts to protect 
correlative rights." 

In commenting on the commission's duty to protect correlative 

rights, the New Mexico Supreme Court has ;aid: 
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"The prevention of waste is of paramount interest, 
and protection of correlative rights is interrelated 
and inseparable from i t . The very d e f i n i t i o n of 
•correlative rights * emphasizes the term 'without 
waste.* However, the protection of correlative 
rights is a necessary adjunct to the prevention 
of waste. Waste w i l l result unless the commission 
can also act to protect correlative rights. 5' 

Aa the Commission concluded that waste would result unless the Com

mission acted to protect correlative rights, i t necessarily follows 

that waste was occurring under the existing gas allocation formula. 

In Finding Ho. 14 the Commission concluded that the 

proposed formula would more adequately protect correlative rights 

and prevent waste by permitting more wells to receive their just 

and equitable share of the gas i n the pool, i t also i s obvious 

from this finding that i f waste was to be prevented, waste was 

occurring under the existing formula. 

Respondents submit that although Findings No. 13 and 

No. 14 may not be formal and elaborate findings they are sufficient 

findings that waste was occurring under the rulin g In the Continental 

case, supra. 

In any event i t should be pointed out that Order No. 

R-2259-B merely amends Order Eo. R-167Q-C by the addition of a 

paragraph providing for the application of a new proration formula 

based on 60 percent acreage plus 40 percent d e l i v e r a b i l i t y . In 

a l l other respects Order No. R-167Q-C remains i n f u l l force and 

effect. I t also contains a l l necessary findings concerning the 

prevention of waste. In Finding No. 3 of Order No. R-167Q-C, the 

Commission stated: 

"That the producing capacity of the wells i n the 
Dakota Producing interval i s i n excess of the market 
demand for gas from said common source of supply, 
and that for the purpose of preventing waste and 
protecting correlative rights, appropriate proce
dures should be adopted to provide a method of 
allocating gas among proration units i n the area 
encompassed by the Dakota Producing Interval, 
commencing February 1, 1961." 

This finding, predicated on section 65-3-3 (e), NMSA. 
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1953 comp., ia a l l the f i n d i n g needed to authorize the action of 

the Commission, and co n s t i t u t e a statutory, j u r i s d i c t i o n a l f i n d 

ing on the part of the Commission, I t has not been abrogated or 

rescinded. 

THE h^CK OF h SPECIFIC FINDING THAT T- CHANGE OF CONDI

TIO! HAS OCCURRED DOES NOT INVALIDATE AN ORDER CEAMGING A GAS 

ALLOCATION FORMULA? IN TEE ALTERNATIVE, THE ORDER CONTAINS 

FINDINGS THAT A CHANGE OF CONDITION HAD OCCURRED REQUIRING A 

CHANGE IN THE FORMULA. 

The f i n a l i t y of a commission order must be considered 

i n determining whether or not a fi n d i n g t h a t a change of conditions 

had occurred was necessary i n order t o issue a v a l i d proration 

order. The l e g i s l a t i v e function of the Commission must be con

sidered i n determining the f i n a l i t y of a Commlsaion order. I n 

discussing the l e g i s l a t i v e character of a conservation order, 

'Williams, i n Nature and Effect.,.off Conservation orders. Eighth 

Annual Rocky Mountain Mineral Law I n s t i t u t e , 433, 439, statess 

"The l e g i s l a t u r e , acting through the regulatory 
agency, has assumed the continuing r e s p o n s i b i l i t y 
t o prevent waste or protect c o r r e l a t i v e r i g h t s . 
The regulatory agency, therefore, cannot by a so-
c a l l e d f i n a l order today preclude i t s e l f from 
modifying or s e t t i n g such order aside next week, 
or at any time i n the future, i f , f o r any reason, 
i t finds at such future time that the order should 
be set aside or modified t o prevent waste or protect 
c o r r e l a t i v e r i g h t s . Just as a regulatory agency, 
while acting t o prevent waste or t o protect cor
r e l a t i v e r i g h t s , can d i s t u r b and change r i g h t s 
which were f i x e d and vested at the time the 
o r i g i n a l conservation order was entered, i t can 
likewise l a t e r d i s t u r b and change r i g h t s estab
lished by the o r i g i n a l order i f such change is 
necessary t o accomplish the same objective. 8' 

The necessity of a showing of a change i n conditions has 

been raised i n several cases concerning the v a l i d i t y of conserva

t i o n orders. The question was raised i n Delaney et a l . v.. Qabora, 
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265 I*.2d 461, 484, (Okla. 1953), Which attacked the v a l i d i t y of 

a commission order amending an order establishing a gas-oil r a t i o 

i n a pool. In affirming the action of the commission, the court 

a t a t e d : 

MWe find no merit i n respondents * contention that 
the commission was without authority to modify i t s 
previous order. This contention i s based upon a 
fallacious conception that where the commission 
has once acted i t ia impotent to act again." 

Iayre Application...of gappera Refining^ Company, 272 p.2d 

416, 424, (okla. 1954), reversed a Commission order which had 

denied an application for exceptions to a spacing order. Tho 

commission based i t s denial upon a finding that the evidence 

introduced by the applicant was insufficient t o indicate any 

substantial change i n the facts considered by the Commission i n 

the granting of the original spacing orders. The court aaids 

"To hold that the commission could never modify 
a well spacing pattern established by a previous 
order not appealed from, upon a showing of charac
t e r i s t i c s about a common source of supply, and tha 
withdrawla therefrom, that were not known or 
anticipated at the time of tha ori g i n a l order, 
would * t i e the hands' of the commission and often 
prevent i t from performing i t s statutory duties 
under our o i l and Gas conservation Act." 

I t should be noted, i n connection with this case, that i f a show

ing of change i n conditions waa required, the Court held that 

changed conditions include a change i n knowledge of conditions 

as they actually existed at the time of the prior order. Although 

Respondents submit that no change i n conditions is necessary to 

issue a va l i d order reallocating gaa production, i f the Court 

should determine that such a showing i s necessary, the Commis

sion*.3 findings and the evidence to support the same certainly 

establish that there was a change i n knowledge of conditions as 

they actually existed at the time of the prior order. 

The question of tha necessity of a change in conditions 

was also raised i n southern Ok iahoj&a^ Royal t y Owners As sociat ion 

v. stanoljnd O i l & Gas Company, et a l . , 266 P.2d 633, 637, 
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(Okla. 1954), another case concerning exceptions to spacing rules, 

wherein the Court stated: 

"Eo change of conditions need toe shown. The 
problem could not be decided before I t arose? 
i t was only a f t e r d r i l l i n g tha wells that tha 
information was obtained upon which the a p p l i 
cations are based. I t was contemplated by the 
Legislature i n providing f o r exceptions t o be 
made upon application, notice, and hearing 
that problems would arise from time t o time 
i n the development of a f i e l d which would 
require amendment or readjustment of the 
o r i g i n a l spacing and d r i l l i n g u n i t order." 

I n S i n c l a i r O i l & Gas, Company^ v. corporation commission, 

378 P.2d 347, 354, (Okla 1963), a recent case involving the v a l i d i t y 

of a gas a l l o c a t i o n order, the Court saids 

"We know of no sound reason why the Commission 
should any more be prevented from changing a 
common source of supply ( i n an orderly and 
l e g a l l y prescribed manner) from one allowable 
formula t o another (which i n the l i g h t of 
changing conditions and more and be t t e r knowl
edge about the reservoir w i l l more l i k e l y f u l f i l l 
the objects of waste prevention and protection of 
c o r r e l a t i v e r i g h t s ) than i t i s prevented from 
changing we11-apacing sizes and/or patterns, or 
well-spaced areas, i n the l i g h t of new knowledge 
accumulated by the progressive development of 
such reservoirs." 

The r u l e i n Texas i s w e l l established. I n Railroad 

Commission et a l . v. Humble O i l & Refining Company et a l , 193 

s.W.2d 824, 828, (Tax 1946), the Court stated* 

"The commission's power t o regulate o i l production 
i n the I n t e r e s t both of conservation and of pro
t e c t i n g c o r r e l a t i v e r i g h t s i s a continuing one and 
i t s proration orders are subject to change, modifi
cation or amendment at any time upon due notice and 
hearing, either upon the commission'a own motion or 
upon application of an interested party. This 
p r i n c i p a l i s now so w e l l established as t o require 
no c i t a t i o n of authority.•* 

Also see Railroad, C.omBtisaion et a l . v. P h i l l i p s et a l . , 364 J.w.2d 

408, (Tax. 1963), and Railroad Commission et a l . v. Aluminum com

pany, 368 S.W.2d 81S, (Tex. 1963). 

Williams, i n Hature and, .Effect of Conservation^orders, 

supra at 444, makes the following statements 



"To say that an agency having maoe an order i s 
powerless to change or set i t aside, however 
erroneous or ill-advised i t may have been, is 
to deny the continuing authority and responsi
b i l i t y of the agency to prevent waste or to 
protect correlative rights." 

The Court's attention is also called to the prospective 

nature of a Commission order and specifically the order i n question. 

The Commission*s powers are legislative i n nature and derived solely 

from the authority conferred by the Legislature. Continental. O i l 

Company, et a l . v.. O i l Conservation comjrelffaion at a l . , supra. Just 

as no one would contend that the Legislature could not change or 

appeal i t s legislative enactments at any time for any reason, the 

sane must, of necessity, be true of a regulatory agency acting 

under delegated legislative authority. Williams, i n Hature and 

Effect of. Conservation Orders, supra. 

Although Respondents strongly urge that the weight of 

ctuthority supports the proposition that a specific finding concern

ing a change of conditions is not necessary to issue a v a l i d order 

establishing a new gas allocation formula, i t is submitted that 

the order i n question contains sufficient findings to establish 

that a change of conditions had occurred. 

Finding Wo. & indicates that there have been new comple

tions i n the pool causing fluctuation i n reserve computations 

and that the reserves of existing wells have been re-evaluated. 

I t is submitted that t h i s constitutes a change i n knowledge of 

underground conditions which would be sufficient t o meet a require

ment concerning a change i n conditions. In Re Application^of 

.?app3rs Refining Company, supra and Sinclair O i l & Gas company 

v., corporation commission, supra. 

In Finding No. 13, the Comnsiaeion determined that under 

the 25-75 formula correlative rights were not being adequately 

protected and concluded that waste would result unless the com

mission acted to protect correlative rights. As i t must be assumed 



that the original formula protected correlative rights and prevented 

waste at the time i t was adopted by the Commission, i t necessarily 

follows that conditions had changed i f the original formula was not 

adequately protecting correlative rights and preventing waste. k 

reading of Finding No. 14 leads to the same conclusion as the Com

mission determined that the 60-40 formula would permit mora wells 

to receive their just and equitable share of the gaa i n the pool. 

In Finding Ho. 15, the Commission determined that 

numerous wells i n the pool were capable ef draining sore than 

their just and equitable share of the gas i n the pool. The only 

reasonable inference that can be drawn from t h i s finding is that 

a change i n conditions had occurred concerning the number of wails 

i n the pool that were capable of draining mors than their just and 

equitable share of the gas. 

Respondents submit that i f a finding that a change of 

condition had occurred was necessary, any of the above findings 

w i l l satisfy the requirement and, i f not, the above findings 

combined clearly establish that a change of condition had occurred 

requiring a change i n the formula. 

POIS3T3 IV mD V 

Tlid OROSR COKTAU33 TBS BASIC FINDINGS OF aURISBICTIOHAL 

FACTS RSQUIRSD BY STATUTE* IT ALSO COE5TAIM> FIKDIKGS MUCH m m 

TH3 STATUTORY RiSQUIREMSOT'S FOR A VALID ALLOCATION OF CPS PRODUC

TION. 

As the above points are believed to be synonymous, they 

w i l l be discussed together i n the interest of orderly presentation. 

Some discussion concerning the general requirements 

placed upon a regulatory agency to make findings of fact would 

seem appropriate prior to an analysis of the specific order i n 
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question. The court's attention i s again called to Ferguson-d.taere 

Meter Company, v.. state corporation Comisalon, supra r wherein the 

Court held that the duty rests on the party complaining of the 

adequacy of findings to have made a request for them. 

The Court's attention is called to the fact that there 

i s no statutory requirement that the o i l Conservation Commission 

make findings of fact. Xt has been held that i n the absence of 

such a legislative mandate, an administrative agency need name 

no findings of fact, sapor i t i i..y.. ..Soiling.. Board, 137 Conn. 478, 78 

A.2d 741 (1951). I t alao has been held that necessary findings of 

fact w i l l be implied i n orders of the O i l & Gas Division of the 

Texas Railroad commission. Cornelius v. ffarrall, 143 T&x. 509, 

136 e.w.2d 961 (1945). Respondents do not strongly contend that 

i t is not necessary for the Commission to make findings of fact 

as we are aware that such findings enable the Court co i n t e l l i g e n t l y 

review the agency decision by ascertaining whether the facts 

provided a reasonable basis for tha agency's action and they enable 

the court to determine whether the decision was based upon proper 

legal principles and supported by substantial evidence, awara v. 

Council of City ef Vallejo, 33 cal.ad 867, 206 P.2d 355 (1949); 

Securities and axchange Commission v. Chanary Corp., 318 U.S. 80, 

63 d.ct. 454, 37 I«.3d. 626 (1942). However, i t i s strongly urged 

that every inference should be drawn i n favor of the aufficiency 

of the findings, particularly i n view of the legislative deter

mination i n lection 65-3-22(b), KH3A, 1953 Comp., that the order 

is prima facie v a l i d , i n Continental^Qil copipany et. a l . v. Oil 

Conservation commission.et a l . , supra at 320, the Haw Mexico 

supreme Court sat out tha findings necessary to issue a va l i d gas 

allocation order and stated: 

'Lacking such findings, m their equivalents, 
a supposedly val i d ord^r i n current use cannot 
be replaced." (3mphaais added.) 



Tha Court also stated i n tha Continental case, supra, t h a t formal 

and elaborate findings are not absolutely necessary. 

In e i n c l a i r Qil.,.jSt Gas Company v. Corporation Commission, 

supra at 856, a recent case involving the v a l i d i t y of a gas a l l o 

cation order, the Court stated» 

!'Wa th i n k i t would have been impractical, and 
would have added nothing t o the v a l i d i t y of the 
order, i f the commission had undertaken t o d e t a i l 
t h erein tha many considerations that went i n t o 
making up the findings announced th e r e i n . We 
thi n k the Order's findings are s u f f i c i e n t under 
the circumstances here. ** 

Tha Court's a t t e n t i o n i s also c a l l e d t o a recant Kansas 

case involving the v a l i d i t y of a gas a l l o c a t i o n order, Colorado 

I n t e r s t a t e Gas .Co. ,y.t atate Cor^rafcjpn Commission, 386 P.2d 266, 

230, (Kan. 1963), wherein the Court saids 

"Vrhat facts are t o be considered and the r e l a t i v e 
weight t o be accorded them are natters l e f t t o the 
Commission's d i s c r e t i o n . " 

To properly evaluate the suf f i c i e n c y of the findings 

of f a c t contained i n the order, i t i s necessary t o -examine the 

applicable statutes t o determine tha l e g i s l a t i v e mandate and 

intent concerning allocation of gas production. Section 65-3-13(a), 

IW3A, 1953 Comp., i s the basic statute concerning a l l o c a t i o n of 

allowable gas production i n a f i e l d or pool. The statute provides; 

"Whenever, t o prevent waste, the t o t a l allowable 
na t u r a l gas production from gas walls producing 
from any pool i n t h i s state i s fi x e d by tha com
mission i n an amount less than t h a t which the 
pool could produce i f no r e s t r i c t i o n s were 
imposed, the commission s h a l l allocate the allow
able production among the gas wells i n the pool 
d e l i v e r i n g t o a gas transportation f a c i l i t y upon 
a reasonable basis and recognizing c o r r e l a t i v e 
r i g h t s , and s h a l l include i n the proration 
schedule of such pool any w e l l which i t finds i s 
being unreasonably discriminated against through 
denial of access t o a gas transportation f a c i l i t y 
which i s reasonably capable of handling the type 
of gas produced by such w e l l . I n protecting cor
r e l a t i v e r i g h t s , the cossaiaaion may give equitable 
consideration t o acreage, pressure, open flow, 
porosity, permeability, d e l i v e r a b i l i t y and q u a l i t y 
of the gas and t o such other pertinent factors as 
may from time t o time e x i s t , and i n so f a r as i s 
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practicable, shall prevent drainage between produc
ing tracts i n a pool which is not equalized by 
counter-drainage . . . . 

i t should 'toe noted that the duty imposed upon the com

mission by the above statute is to "allocate the allowable produc

ti o n among the gas wells i n the pool delivering to a gas 

transportation f a c i l i t y upon a reasonable basis and recognizing 

correlative rights." (Saspfcasia added.) Respondents submit that 

the order certainly contains a finding that the proposed 60-40 

formula w i l l allocate production upon a reasonable basis, 

finding Bo, 11 specifically states that the most reasonable 

basis for allocating production i n the pool is to determine 

for each proposed formula the percentage of t o t a l pool allowable 

apportioned to each non-marginal t r a c t as compared to i t s percent

age of t o t a l pool reserves and to select the allocation formula 

that w i l l allow the maximum number of wells i n the pool to produce 

within a reasonable tolerance of the ideal r a t i o . Findings Ko. 

13, 14, 15, and 16 concerning the protection of correlative 

rights, the prevention of waste, drainage, and the opportunity 

to produce a just and equitable share of the reservoir energy 

also establish that the formula w i l l allocate the allowable 

production upon a reasonable basi&. 

Section 65-3-13(c), OMSK, 1953 Comp., also requires the 

commission to recognize correlative rights i n allocating productten 

and specifically authorises the Commission, i n protecting cor

relative rights, to give equitable consideration to acreage, 

pressure, open flow, porosity, permeability, de11yarabllity, 

and quality of the gas and to such other pertinent factors as 

may from time to time exist, and insofar as is practicable, to 

prevent drainage between producing tracts i n a pool which is 

not equalised by counter-drainage. As the legislative mandate 

concerning these factors ie perssiaaive rather than mandatory, 

i t certainly cannot be argued that a failure to make a specific 



finding concerning any of tha above factors would be f a t a l to the 

order. And i t sould be notad that the order contains specific 

findings concerning acreage, del i v e r a b i l i t y , drainage, and other 

pertinent factors. Findings Ho, 10, I I , 12, 14, 15, and 16. 

As tha legislative mandate set out i n section 65-3-13(c) 

NMSA, 1953 corap., requires the Commission to allocate the allowabl 

production recognising correlative rights, i t also i s necessary to 

consider section 65-3-29(h) which defines correlative rights and 

section 65-3-14(a) concerning equitable allocation of allowable 

production. These two statutory provisions are substantially 

similar, section 65-3-29(h) reads as followss 

"'Correlative rights' means the opportunity afforded, 
so far as i t is practicable to do so, to the owner of 
each property i n a pool to produce without waste i t s 
just and equitable store of the o i l or gas, or both, 
i n the pool, being an amount, so far as can be prac
t i c a l l y determined, and so far aa can be practicably 
obtained without waste, substantially i n tho propor
tion that the quantity of recoverable o i l or gas, or 
both, under such property bears to the t o t a l recover
able o i l or gas, or both, i n the pool, and for such 
purpose to use his just and equitable share of the 
reservoir energy.!i 

Section 65-2-14(a) reads as followss 

"The rules, regulations or orders of the commission 
shall, so far as i t is practicable to do so, afford 
to the owner of each property i n a pool the oppor
tunity to produce his just and equitable share of 
tha o i l or gas, or both, i n tha pool, being an amount 
so far ma can be practically determined, and so far 
as such can be practicably obtained without waste, 
substantially i n the proportion that tha quantity of 
the recoverable o i l or gas, or both, under such 
property bears to the t o t a l recoverable o i l or gas, 
or both, i n tha pool, and for t h i s purpose to use his 
just and equitable .share of the reservoir energy," 

The Mew Mexico Supreme court commented on the findings necessary 

to meet the legislative mandate aet out above i n Continental, O i l 

company v. O i l Conservation Commlsalon, aujgara at 318, wherein i t 

stated: 

"The commission was here concernsd with a formula 
for computing allowables, which is obviously 
directly related to correlative rights. In order 
te protect correlative rights, i t i s incumbent upon 
tha commission to determine, "so far as i t is p r a c t i 
cable to do so," certain foundationary matters, 



without which the c o r r e l a t i v e r i g h t s of the various 
owners cannot be ascertained. Therefore, the com
mission, by 'basic conclusions of f a c t ' (or what 
might be termed 'findings'), must determine, insofar 
as practicable, (1) the amount of recoverable gas 
under each producer's t r a c t j (2) the t o t a l amount 
of recoverable gas i n the pool? (3) the proportion 
that (1) bears t o (2); and (4) what portion of the 
arrived at proportion can be recovered without 
waste." 

The Commission's order contains findings concerning each require

ment set out by the Court. Finding No. 6 refers t o Column C, 

Tract Reserves of Exhibit A, which s p e c i f i c a l l y sets out the 

i n i t i a l recoverable gas reserves underlying each non-marginal 

t r a c t i n the pool. As set out i n Finding No. 5, marginal wells 

are permitted t o produce at capacity; therefore, i t was not 

practicable t o compute i n d i v i d u a l t r a c t reserves f o r marginal 

wells. Marginal wells are permitted t o produce at capacity as 

they are not capable of making the allowable assigned to them. 

I n Finding No. 5, the Commission, insofar as practicable, deter

mined the t o t a l amount of recoverable gas i n the pool, and i n 

Finding No. 7, determined the proportion that the recoverable 

gas under each t r a c t bears t o the t o t a l amount of recoverable 

gas i n the pool. The Commission then determined the proportion 

of the arrived at proportion that could be recovered without 

waste. This i s the volume of gas that w i l l be allocated t o each 

w e l l under a formula th a t w i l l allow the maximum number of wells 

i n the pool t o produce the proper percentage of t o t a l pool allow

able as compared t o percentage of t o t a l pool reserves. (Finding 

No. 11). I n Finding No. 13, the Commission determined that cor

r e l a t i v e r i g h t s were not being protected and that waste would 

r e s u l t unless the Commission acted t o protect c o r r e l a t i v e r i g h t s . 

I t s adoption of the formula i s such action and application of the 

formula and the gas volumes calculated thereby determine the 

amount of gas that each w e l l i n the pool can produce without 

waste. This i s further substantiated by Finding No. 14 that the 
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proposed formula of 60 percent acreage plus 40 percent acreage 

times d e l i v e r a b i l i t y w i l l prevent waste. Finding Mo. 15 also 

establishes that the allowable calculated by application of 

the 60-40 formula is tho amount of gas that can be produced 

without waste as this finding concludes that application of the 

formula w i l l prevent drainage between producing tracts which is 

not equalised by counter-drainage. The t o t a l amount of gas that 

can be produced from the pool without waste is established when 

the Commission determines reasonable market demand for the pool 

and the t o t a l volume of gas that each well can produce without 

waste is determined when the Commission allocates production 

pursuant to tha allocation formula. 

In continental O i l Company v. O i l Conservation commis

sion, supra at 319, the Court stated: 

"Additionally, i t should be observed that the 
commission, 'insofar as is practicable, shall 
prevent drainage between producing tracts i n a 
pool which i s not equalized by counter-drainage,' 
under tha provisions of section 65-3-13(c).H 

As tha Commission specifically found i n Finding No. 15 that the 

60-40 formula would, insofar as is practicable, prevent drainage 

between producing tracts which was not equalised by counter-

drainage, i t cannot be contended that the order is invalid for 

failure to contain such a finding. 

Respondents submit that the order clearly contains f i n d 

ings which meet the legislative standard set out i n sections 

65-3-14(a) and 65-3-29(h), supra. In Finding No. 14, tho Com

mission determined that the proposed 60-40 formula would more 

adequately protect correlative rights and prevent waste by 

permitting more wells to receive t h e i r just and equitable share 

of the gas i n the pool, insofar as could ba determined. In Find

ing No. 15, the commission determined that the 60-40 formula would, 

insofar as practicable, prevent drainage between producing tracts 

which was not equalized by counter-drainage, and i n finding No. 16, 



the Commission determined t h a t the 60-40 formula would, insofar 

as practicable, a f f o r d t o the owner of each property i n the pool 

the opportunity t o use his j u s t and equitable share o f the 

reservoir energy. 

POINT VI 

THE COMMISSION'S FINDINGS AND ORDER ARE BASED ON AND 

SUPPORTED BY SUBSTANTIAL EVIDENCE. 

The New Mexico Supreme Court has recently commented on 

the manner i n which a reviewing court must determine the question 

of substantial evidence to support findings of f a c t . I n T r u j i l l o 

v. Clark, 71 N.M. 288, 291, 377 P.2d 958 (1963), the Court stated: 

"When appellant asserts that the evidence does 
not s u b s t a n t i a l l y support findings of fact made 
by the t r i a l court, t h i s court must view the 
evidence together with a l l reasonable inferences 
t o be deduced therefrom i n the l i g h t most favor
able t o the successful party, and a l l evidence 
to the contrary must be disregarded." 

Many New Mexico decisions have held that i n reviewing tho evidence 

on appeal, a l l evidence and inferences contrary t o the disputed 

facts w i l l be disregarded and the evidence viewed i n the aspect 

most favorable t o the judgment. Reid v. Brown, 56 N.M. 65, 

240 P.2d 213 (1952); L i t t l e v. Johnson, 56 N.M. 232, 242 P.2d 

1000 (1952); Silva v. Haake, 56 N.M. 497, 245 P.2d 835 (1952); 

Sdwards v. Peterson, 61 N.M. 104, 295 P.2d 858 (1956); Hlnes v. 

Hines, 64 N.M. 377, 328 P.2d 944 (1958). Our Court has stated 

on numerous occasions that every presumption i s indulged i n favor 

of the correctness of r e g u l a r i t y of the decision below. Coastal 

Claims Company v. Douglas, 69 N.M. 68, 364 P.2d 131 (1961); State 

ex r e l State Highway Commission v. Tanny, 68 N.M. 117, 359 P.2d 

350 (1961); T r i - B u l l i o n Corporation v. American smelting and 

Refining Company, 58 N.M. 787, 277 P.2d 293 (1954); Transport 

Trucking Company v. F i r s t National Bank i n Albuquerque, 61 N.M. 320, 
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300 P,2d 476 (1956); Heine v. Reynolds, 69 N.M. 398, 367 P.2d 708, 

1962); Batte v. Stanley's, 70 N.M. 364, 374 p.2d 124 (1962). 

In Palaney v. Osborn, supra at 484, which was an appeal 

from an order of the Oklahoma Corporation commission changing the 

gas-oil r a t i o applicable t o a ce r t a i n f i e l d , the Court said: 

"I n determining the su f f i c i e n c y of the evidence t o 
sustain the present findings of the commission and 
i t s order, we cannot review and weigh the evidence 
to determine i t s preponderance. Our review i s 
l i m i t e d t o the question of whether the findings 
and conclusions are sustained by substantial 
evidence and the law.,: 

I n Woody v. state corporation Commission, 265 P.2d 1102, 1106, (Okla. 

1954), which was also an appeal from a conservation order, the Court 

stated: 

"Neither are we required t o weigh and measure the 
evidence i n an endeavor t o determine i t s preponder
ance. Our duty ends with the f i n d i n g that there 
i s evidence of a probative value reasonably and 
sub s t a n t i a l l y sustaining the corporation's findings 
and order." 

Consideration should also be given t o the d e f i n i t i o n of 

substantial evidence adopted i n New Mexico. I n Brown v. Cobb, 

53 N.M. 169, 17 2, 204 P.2d 264 (1949), the New Mexico Supreme 

Court stated: 

"In Marchbanks v. Mccullough, supra, we define 
substantial evidence i n the following languages 
' i f reasonable men a l l agree, or i f they may 
f a i r l y d i f f e r , as t o whether the evidence 
establishes such facts, then i t i s substantial.* 

"Substantial evidence may also be defined as 
evidence of substance which establishes facts 
and from which reasonable inferences may be 
drawn. I n t e r n a t i o n a l Ry, Co. v. Boland, 169 
Misc. 926, 8 N.Y.S.2d 643." 

Numerous courts i n decisions involving findings by administrative 

agencies have defined substantial evidence as such evidence as 

a^man or a reasonable mind might accept as adequate t o support 

a conclusion. Boston and M.R.R. v. U.S., 208 Fed.supp. 661 (D.C. 

Mass. 1962); Ex parte Morris, 263 Ala. 664, 83 So.2d 716 (1955); 

John W. McGrath Corp. v. Hughes, 264 F.2d 314 (2nd Cir. 1959:; 

-22-



Freud v. Davis, 64 K.J.Super. 242, 165 A.2d 850 (I960) j Davis v. 

State Department of Public Health and Welfare, 274 s.VJ.2d (Mo. 1955)? 

Pittsburgh and L.S.R. Company v. Pennsylvania Public U t i l i t y Commis

sion, 170 Pa.Super. 411, 85 A.2d 646 (1952). Other courts have 

stated that substantial evidence t o support findings of an admin

i s t r a t i v e agency means enough evidence t o j u s t i f y , i f a t r i a l were t o 

a j u r y , a re f u s a l t o d i r e c t a v e r d i c t . Larmay v. Hobby, 132 Fed.Supp. 

738 (E.D.Wis. 1955); Craig v. Ribjeoff, 192 Fed.Supp. 47 9 (M.D.N.C. 

1961). And i t should be noted that the court should not review and 

weigh the evidence t o determine i t s preponderance. Delaney v. 

Osborn, supra; Woody v. state Corporation Commission, supra; C i t i e s 

Service O i l Company v. Anglin, 204 Okla. 171, 228 P.2d 191 (1951); 

Gateway City Transfer Company v. Public Service Commission, 253 Wis. 

397, 34 N.W.2d 238 (1948). 

As respondents do not wish t o burden the Court with 

duplicate r e c i t a l s of the evidence, the parties t o t h i s b r i e f 

adopt i n f u l l the Summaries of Testimony, Parts I , I I , and I I I of 

the b r i e f f i l e d by Respondents, Consolidated O i l & Gas, Inc., and 

submit that the Commission's findings and order are based on and 

supported by substantial evidence. 

POINT V I I 

THE COURT DOES NOT HAVE JURISDICTION OVER THE SUBJECT 

MATTER OF THIS ACTION AS THE PETITIONERS HAVE FAILED TO JOIN 

INDISPENSABLE PARTIES. 

I t i s Respondents p o s i t i o n that the Court does not have 

j u r i s d i c t i o n over the subject matter of t h i s action, because 

Petitioners have f a i l e d t o j o i n indispensable p a r t i e s . The 

v a l i d i t y of t h i s point i s , of course, t i e d to the question of 

who i s an indispensable party. Petitioners apparently take the 

pos i t i o n that only the commission, plus the o r i g i n a l applicant, 
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Consolidated O i l & Gas, Inc., are indispensable, as they are the 

only named Defendants. Apparently Petitioners have decided that 

the adverse parties of record before the commission are not 

indispensable, for they have not joined them. Petitioners have 

merely served them with notice of appeal, which is certainly not 

the same as being made an actual party. 

The Supreme Court of New Mexico has adopted a vary broad 

definition of indispensable party. In the early case of American 

Trust and Savings Bank of Albuquerque v. Scobee, 29 N.M. 436, 

224 P. 788 (1924), the Court adopted the following test for 

indispensable partys 

"There i s a general rule that a l l persons whose 
interests w i l l necessarily be affected by any 
decree i n a given case, are necessary and 
indispensable parties, and the Court w i l l not 
proceed to a decree without them." 

This rule has been specifically affirmed i n the more recent case of 

Burguette v. Del Puerto, 49 N.M. 292, 163 P.2d 257 (1945), and again 

i n State Game Commission v. Taekett, 71 N.M. 400, 379 P.2d 54 (1962). 

In both of these recent cases, the above-quoted language of the 

Scobee case has been specifically adopted. The result of fa i l u r e 

to j o i n an indispensable party i s , of course, a lack of j u r i s d i c 

t i o n of the Court that prohibits i t from proceeding with the case. 

Though the above-cited cases may be distinguished on 

the facts from the present situation, the general test set out 

above certainly i s applicable to our situation. Petitioners cannot 

argue that operators other than consolidated O i l & Gas, Inc., do 

not have an interest "that w i l l necessarily be affected by any 

decree". In fact, when one looks to discover who would necas-

a r i l y be affected by this decree, tha Petitioners conclusion that 

only Consolidated, among the many operators i n the Basin-Dakota 

Gas Pool, meets this test, i s extraordinary. 

The basic bone of contention i n this case is a formula 

that allocates allowable gas production among a l l operators i n 
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the Basin-Dakota Gas Pool. A change i n the formula w i l l therefore 

d i r e c t l y a f f e c t the amount of gas every operator i s permitted t o 

produce. 

Applying the accepted standard f o r establishing i n d i s 

pensable parties t o the present fa c t s i t u a t i o n , i t becomes apparent 

that not only operators who advocate tha new formula w i l l be 

affected by the Court's decision, but also those operators who 

appeared i n opposition t o the formula w i l l be equally affected. 

Despite t h i s , many of the protestants i n the hearing are not 

joined, e i t h e r as party p l a i n t i f f s or defendants. By the same 

token, a l l operators i n the Basin-Dakota Gas Pool, whether 

parties i n the hearing before the Commission or not, w i l l 

obviously be affected by the Court's decree. An examination of 

Exhibit "A" attached t o the order appealed from shows how many 

add i t i o n a l parties Petitioners have l e f t out of t h i s s u i t . 

Exhibit "A" also shows t o what extent the formula affects each 

non-marginal w e l l i n the pool. 

Petitioners might w e l l argue the hardship of j o i n i n g a l l 

operators i n t h i s pool. This type of argument has never impressed 

the Supreme Court, f o r i n a l l three of the cases c i t e d above the 

State of New Mexico was determined t o be an indispensable party. 

Yet, i n each ease the Court recognized that the State could not 

be joined without i t s consent, which i t would not give. This 

fact did not change the r e s u l t . 

The Court i n the Burquete case, on Page 260 of the 

Pacific Report states: 

" I t has bean suggested that some courts have 
announced a r u l e t o the e f f e c t that where the 
State should be a party, but cannot under the law 
be sued and does not v o l u n t a r i l y come i n , i t need 
not be joined as a necessary party. Whether or 
not some courts have applied such a rul e , we have 
foreclosed i t s application i n New Mexico under our 
decision i n American Trust & Savings Bank of 
Albuquerque v. sec-bee, supra. See t h i s case, 
29 N.M. at page 453, 224 P. 790, where we said 
that s 
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"* * * * *Mhere such necessary parties cannot for 
any reason he brought before the court, there i s 
nothing to be done except to dismiss the b i l l , for 
tha suit i s inherently defective." 

At f i r s t glance, the conclusion reached above that possibly a l l 

operators i n the Basin-Dakota Gas Pool would be necessary and 

indispensable parties seems extreme. However, the Supreme Court 

of New Mexico has already reached such a conclusion i n a case 

amazingly similar on i t 3 facts. This i s the case of State y. W. s 

Ranch Company, 69 N.M. 169, 364 P.2d 1036 (1961), where the State 

Engineer had attempted to enjoin the Ranch Company from using 

waters from the Costilla Creek above the Costilla Reservoir, 

claiming that the Ranch Company never had a license to appropriate 

waters from the creek. The Ranch Company i n i t s answer set up the 

defence of f a i l u r e to j o i n indispensable parties, to-wit: a l l the 

water users on the creek below the Costilla Reservoir. The Court 

agreed and dismissed the suit and the State Engineer appealed. 

The supreme Court affirmed and held that a l l water users below 

the reservoir would necessarily foe affected by any decree and 

were, therefore, necessary and indispensable parties. 

The reason that the Court found the water users were 

necessary and indispensable was that any adjudication of the 

Ranch Company's water rights would necessarily mean more or less 

water to the users below. By the same token, any change i n the 

proration formula would necessarily mean mors or less gas to 

the respective operators. 

The implications of the W. 3. Ranch Company case are 

admittedly far-reaching and Respondents do not claim to know the 

extent of the effect. What Respondents do argue is that obviously, 

under the de f i n i t i o n of "necessary and indispensable parties" as 

established i n New Mexico and as applied to the W. s. Ranch case, 

supra, something more is required than joining the Commission 

and one out of approximately 78 operators i n the Basin-Dakota 
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Gas Pool. I n fact, why Petitioners joined Consolidated as a 

Defendant is a mystery. Cartainly Consolidated is Amore affected 

by this decree than any other operator, I t certainly does not 

have as many wells i n the pools as eoroe other operators. 

On the basis of the facts i n this case, Respondents 

assert that the Court lacks j u r i s d i c t i o n over the subject matter 

of this action for the reason that Petitioners have fa i l e d to 

jo i n indispensable parties. 

CONCLUSION 

In conclusion, we submit that the reasons and authorities 

set out i n this b r i e f clearly establish the v a l i d i t y of Order No. 

R-2259-B, and urge the Court to dismiss the Petition for Review 

and enter judgment affirming the Commission's action. 

Respectfully submitted, 

J. M. DURRETT, Jr. 
Special Assistant 
Attorney General 

Attorney for Respondent 
Oi l conservation Commission 

Gilbert, White & Gilbert 
Attorneys for Respondents 
Texaco Inc., and sunray 
DX Oil Company 

I c e r t i f y that a copy of this b r i e f 
was mailed to opposing counsel of 
record on February 25, 1964. 

J. M. DURRETT, Jr. 
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O P I N I O N 

JIOBLE, J u s t i c e . | ; 

Consolidated Oil & Gas; Xr»c. requested a change in the pro-

ration formula in tho Basin-Dekota gas pool from the existing 

"25-75" formula (25% acreage plus 75% acreage, times deliverability 

to a «60-40H formula. The Oil Conservation Commission originally 

denied the change, but on rehear:Lngt limited to the question of 

recoverable reserves la the pool, reveresd its decision, ordered 

the change, and adopted the "60-40M formla. The Cossnission then 

denied a.requested rehearing. The Commissions order was reviewed 

and affirmed by the district court of San Juan County. This appeal 

ia frcan tha judgment of the district court. 
• • i 

Tha district court reviewed only the record of the adainistra* 

tive hearing and concluded aa a matter of law that the CcsEai&siost*© 

order was substantially supported by the evidence and by applicable 
i 

law. This court, in reviewing thejudgment, in tha first instance, 

makes the same review of the Cexnaission 's action aa did the 

district court. Reynolds v. Wiggins, 74 N.M. 670, 397 P,2d 469? 

Telly v. Carlabad Irrigation District, 71 N.M. 464, 379 P.2d 763. 
j • 

As in Continental Oil Co. vj Oil Conservation Coa'n, 70 N.M. 

310, 373 P.2d 005, the Corasissionj was concerned with a formula 

allocating production among the various producers from the gas pool 
i -

- allocation of the correlative rights. I t ia agreed that the 

of the Cosaaaisaion in this case ia identical with that in Continent** 

but the parties are not in complete agrae-.nont aa to what Ccaitin«jjta 

requires. Its proper interpretation requires us to again cenaidter 

tho atatutea with which we were concerned in that case and Which 

are controlling here. Sinca the ;pertiaent statutory previa icn© 

were quoted at lasvjth in Continental Oil Co. v. Oil Conservation 

Ccsu'n, supra, we shall not restate them in detail. 

Xteaognisin? tho need and right of tha state, in the interest 

of the public walfare, to prevent waste of an irreplaceable natural 
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resource, tha legislature enacted those laws authorising the 

CessRisaion to exercise control over o i l and gas walls by limiting 

tha t o t a l production in the pool, and rsa&ing I t the $uty cf tha 

CoicvLssion to protect the correlative rights of a i l producers so 

far es i t can be accomplished without waste to the pool. Stations 
i 

65-3-1 to 29, U.M.S.A. 1953. A review of the history of our o i l 

and gas legislation reveals the pjriaiasy concern i n eliaiuatinrj ar.-'l 

preventing waste i n the pool so far aa i t can practicably be dtoo, 

and next the protection of the correlative rights of the producers 

from the .pool,- Tha legislature apelled out the duty of the eearis-

sion to l i m i t production in such manner aa to prevent waste, while 
i 

affording-* j -
. • to the owner o f each prcc-erty i n the pool 

tho opgsortunity to produce h i s jus t and! cssuita&le 
share of the . . . gas . • . In the pool , being 
cm exeunt, . . . oo f a r aa cuch can !>© practicably 
6bti:inc:i5 wJUg^tjwaajte, i substant ia l ly i n tha pro-
poxtiem t$T&£ €h« ^u^.fcijfcy o f the recoverable . . . 
gaa . . . under such property bears t o the t o t a l 
recoverable gas * . . i n th® pool, 
<§ 63-3-14(a), K.M.S.A. 1953) (Emphasis added).' 

Continental O i l Co. v . O i l Conservation Consaission, supra, m & 

clear those purposes and requirevconts. 

Tlis disagreara&At i n t h i s case arises from a difference of 

<vr>ir*i-3a «va to thct prewar e-oastruciion of t ans j^e i n Conti^CRts.1, 

saying that the statute requires tiha Cosaaisaioa to d&taraim • 

cer ta in foundaticaary- matters without whick the corre la t ive r ights 

of the various owners catvoot h& f i x e d , and, spec i f i c a l l y , reapssesfcis 
j 

those fomdatiortary matters s j 
% . . , jpbere£or4, the cofa&issaion, by •basic 

( inclusions of fact* (o± what taighfc he ter-vrtd 
• f i n d i n g s ' ) , moat determine, insofar as practicable, 
(1) the amount of recoverable gas under oach pto~ 
<S-acer»3 t r a c t t {2} the t o t a l aramnt o f recoverable 
gas i n tha pool; <3) t h * proportion tha t U ) h-aara 
t o C2)j and (4) what por t ion of the arr ived a t pro* 
port ion can be r^covored^ wit^c/cfe. i^stct. . . , . " 

lBi& appellants argue that those four f indings are j u r i sd i c t i ona l iv 

the sense that absent any one of tiheca, the Cosetisaioa lacked 



.1 authority to consider or change sfsy production forssuia. M i l l * the 

2 • parties agree that the f i r s t thrcjo "basic" facts were specifically 

3 £««sn£, the appellocs assert and appellants $&ny that a percentage 
! 

4 deterfaisatiGn %̂as tsad© of "what portion of the arrived at propor-
1 

5 tion* ce;i be recovered without want®. Thus, the main thrnst of 
i 

6 appellants • ar^unant is directed to the contention that tha ccaasaia-
7 sion lacked jurisdiction to change the allocation formula. 
8 ivc did not, In Coatinerstal, cay that tha four basic findings 

9 oast he determined i n advance of testing the result uskdar an c-3si»ti:;: 

10 or proposed allocation formula. Actually, what %m said wc-.a* 
i 

". . . . That the extent of the correlative 
rights ar-.ist be determined before tha cesamissi©** 

1 2 can act to protect them is sanifsst.* 

13 i n addition, however. Continental observed that tha Ccsnmission 

I * should eo far as practicable prevent drainage between tracts trihich 
1 5 is not egualia&d by counter-drainaga and to so regulate as to peraiJ 

l f i owners to u t i l i s e their share of pool energy. While Continental 
1 7 stated tii© four basic findings which the Commission aust ma*-.® bofor* 

1 8 i t can change a production formula, wa were not concerned with the 
1 9 lar^rufc-ja in which the findings roust be couched. "What wa said is 
2 0 that a proposed new formula must be ehown to have been "based on 

•the ataouata of recoverable gas in jthe pool and tacter the* tract© 

insofar as those amounts can be practicably dotorminod and obtained 

without wcatc." We then, in effect, said that such findings need 

not be in tho language* of the opinion but that thary or their equiva

lents* arc* noees**ary requisites to 

a formula in current use. I t i s , accordingly, apparent that v.<o 

mat consider the Corsmiss ion's findings to determine whether find~ 

ings in the language of Continental or .their ^ I v a l c ^ f c wore a£cot,:;-.-

We think they «©r®. 

The statute, in requiring the allocation ordsr to afford each 

ovner the opportunity to produce his just--and equitable ehara of tin 

recoverable gas i n the pool, uso far aa such can b« practici?Jbl*? 
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the validity ot* m order miplmlw 



obtained without waste," of courss, requires tha adoption of ©3 

allocation forteula which w i l l permit the owner© to produce! aa 

nearly as possible their percentage of tha recoverable gaa in the 

pool, with ss l i t t l e wasta aa can practicably be accs^liahad. Xt 

is envious to us that each different, allocation fccaiala w i l l allcw 

tha tract owners to produce a different percentage of tha t o t a l 9aa 

in the pool. Having determined (1) the amount ©f recoverable yass 

under each tract, and (2) tha t o t h l amount of recoverable i n 

the pool, the ideal formula would be on* that would permit each 

owner to .racovar a l l of that proportion which tho «*as underlying 
i 

his tract bears to the t o t a l in the pool* But, since tho legisla

ture has required tha Cotoniaoion -io protect the pool against vast©, 

i t wuat then test tha different proposed formula© against the • 

oexcentagc which (1) b@ars to (2) to determine which ©aa w i l l 

permit the tract owner to most nearly produce i t s percentage of tha 

to t a l gas in trie pool with tha least waste. When that haa bc£s& 

done, thea the portion which the gas underlying each tract bears to 
i 

the to t a l recoverable gas in the pool which can be produced with 

the least waste can b« determined. I t Is this latter figure wt-sbh 
i 

determines the forraula that w i l l permit tha greater number of 
i 

owners the opportunity to recover I the greatest â aount allowable 

uucktr tha applicable statutes. w«| think the Ccastisaion made that 

determination in this instance. 

Corasiission termed the relationship between tha per-

centage of total pool allowable* apportioned to each tract by a 

formula, as c&ug>ared to those percentages off total pool reserves, 

the A/R factor. I t , time, based each formula on the amounts of 

recoverable gaa in the pool and under the tracts insofar as tihm® 

amounts' can be practicably determined, as Continental requires i t 

to do. Applying the statute and tha rule of Continental, the* Cr/r~ 

mission determined that i t must than select tha allocation formula 

that w i l l allow the -maximum ntraberj of walla in the pool to prodfcoa 



.1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

nearly aa possible t h e i r coz&leta percentage of tha- pool 

reserves. The Commission than made tha required test applying both 

th© *25-75" and tha "60-40" formulae and dc-termined that neither 

correlative rights' nor waste worst being adequately protected under 
j . • 

the "25-75" formula but that both! would Tom more nearly protected 

insofar as can be practicably determined under the "60-40" formula, 

and found the percentage that each owner could prod-ace of tlva festal 

Z*ool reserves. I t was further dejtarmlned by the GamiB*lc%\ Cmt 

tha "60-40* formula w i l l , insofar as i t i s practicable to dc co. 

afford to -each owner the opportunity to use his j u s t and equitable 

shars of the reserve energy and prevent drainage between producin-j 

tracts which i s not equalised by counter drainage. 

I t i s true that tha order ini t h i s instance did not, i n thea 

egress language of the Continental O i l Company decision, fin d the 

"portion of the arrived a t proportion" which "can be racovored 

without waste." however, our review of the COfsmission's findings 

ravealc that i t did make ths requjeste<s findings i n laiiguesrjo. ©sjuiva-

leavc to that required by Continental and did adopt a formula ia 

compliance with statutory reguireWuta, We think the findings as 

a whole determine that the p@rccr.tage set f o r t h i n Schedule j cost-

»titut»* tha'partioit of tha arrivcjS at proportion" which can %<® 

recovered by each owner without waste. Wa agree with tha d i s t r i c t 

eo art that th© Ctsamissian made those basic findings naceasary to 

authorises i t to change the production formula and that i t s firmer 

8-2259-B i * v a l i d . 

Xt follows that the judgment appealed from should be affirmed. 

• V2 IS SO Or^EHSU. 

CTSSKSJS.* . 
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STATE OF NEW MEXICO ) 
) IN THE DISTRICT COURT 

COUNTY OF SAN JUAN ) 

EL PASO NATURAL GAS COMPANY, 
et a l . , 

Petitioners, 

-vs- No. 11685 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, et a l . , 

Respondents. 

REQUESTED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW OF RESPONDENT. 
CONSOLIDATED OIL &, GAS. INC. 

COMES NOW the Respondent Consolidated Oil & Gaa, Inc., i n 

the above styled and numbered cause and respectfully requests the 

Court to adopt the following: 

' " FINDINGS OF FACT 

1. Petitioners El Paso Natural Gas Company, PanAmerican 

Petroleum Corporation, Sunset International Petroleum Corporation 

and Marathon Oil Company are foreign corporations duly authorized 

to do business in New Mexico, and petitioner Southwest Production 

Company i s a partnership consisting of Joseph P. Driscoll and John 

H. H i l l , doing business as a partnership i n the State of New Mexico 

2. After commencement of this cause, Beta Development Co., 

a Texas corporation, was substituted for Southwest Production 

Company as a petitioner. 

3. Respondent Oil Conservation Commission of New Mexico is 

a duly organized agency of the State of New Mexico, whose members 

are Jack M. Campbell, Chairman, JS. S. Walker, Member, and A. L. 



Porter , J r . , Secretary and Member; Respondent Consolidated O i l 

& Gas, I n c . , i s a Colorado corporation duly authorized to do business 

i n the State of ^ew Mexico. 

4 . By order of the Court, Texaco, I n c . , and SUnray DX O i l 

Company, both f o r e i g n corporations duly admitted to do business i n 

the State of ^ew Mexico, were granted leave to intervene as par t ies 

respondent i n t h i s cause, and Pubco Petroleum Corporation, and South

ern Union Gas Company were permitted to appear amicus cur iae . 

5. The O i l Conservation Commission of ^ew Mexico on the 20th 

day of May, 1960, entered i t s Order No. R-1670 i n Case No. 1937 

on the Commission's docket, promulgating rules and regulat ions govern

ing prorated gas pdols i n New Mexico. 

6. The O i l Conservation Commission of New ^exico on the 

4th day of November, 1960, by i t s order xx No. R-1670-C entered i n 

Case No. 2095 on the Commission's docket, created the Basin-Dakota 

Gas Pool, and order that said pool be prorated commencing February 

1 , 1961, adopted the provisions of xadboc Order No. R-1670 expept 

as modified by the special rules and regula t ions adopted f o r the 

Basin-Dakota Gas Pool i n said Order No. R-1670-C. 

7. The O i l Conservation Commission of lN1ew Mexico, f o l l o w i n g 

hearings i n 1962, and rehearings i n 1962 and 1963, entered i t s 

Order No. '2259-B amending the special rules and regulat ions fo r 

the Basin-Dakota Gas Pool as promulgated by Order fcTXKWxxtntxxxxxia 

K No. R-1670-C by changing the prora t ion formula f o r the Basin-Dakota 

Gas Pool from a formula based upon twenty- f ive per cent acreage 

plun seventy-f ive per cant acreage times d e l i v e r a b i l i t y , t o a 

formula baaed upon s i x t y per cent acreage plus f o r t y per cent 

acreage times d e l i v e r a b i l i t y . 



8. In entering i t s Order No. R-2259-B, the Oi l conservation 

Commission of New; Mexico made the basic jurisdict ional findings 

required by law, In that i t found:Riat waste would occur unless 

i t acted to change the proration formula; that correlative rights 

were not being protected under the xjoHH^xxoaas existing proration 

formula; that the proposed formula of sixty per cent acreage plus 

forty per cent acreage times del iverabi l i ty would more adequately 

protect correlative rights and prevent waste; that such a xaxxxxx 

formula wouM, insofar as practicable, prevent drainage between 
which 

producing tracts/xxxx i s not equalized by counter drainage; and 
that_the proposed formula ~> 

£w15uld" aTr^rdT^sX"owneror each property in the pool the opportunity 

to use his just and equitable share of the reservoir energy. 

9. In acting to protect correlative rights, the Commission 

further made the basic conclusions of fact required by statute, in 

that i t determined, Insofar as xocxx: practicaole: iJ-'he amount of 

recoverable gas in the pool; the sx amount of recoverable gas under 

each producers tract; the proportion that one bears to the other; and 

thxtxaj^tiKaiifiBxaxztoxzxax^lazxDxlxz^iBCTi^x^a^ xhazxmxanfexBXX 

gax^Bx^zxxocfcxaxzroxiiztHxpxDiaxBszKx^ 
that 

mrxfliK»x^x«i*x0XtXOTaxx/the proportion arrived at would be produced 

without waste by application of the XXXXXXBSX formula of sixty per cent 

acreage plus forty per cent acreage times de l iverabi l i ty . 

10. The formula adopted by the £ Oi l ConservationCommission 

in i t s Order No. R-2259-B allocates the allowable production 

among the gas wells in the -basin-Dakota Gas Pool upon a reasonable 

basis, recognizing correlative rights, and insofar as practicable, 

prevents drainage between producing tracts in the pool which i s not 

equalized by counter-drainnga. 



11. Oil Conservation Cocimission Order ho. R-2259-B contains 

a finding that there was a change of conditions i n the Basin-Dakota 

Gas Pool.iHxxtaEi necessitating a change in the proration formula 

i n that the Commission found correlative rights were not being 

protected under the existing formula, and that waste would occur 

i f i t did not act to protect correlative rights. 

12. The order of the Commission is not based on findings which 

do not meet statutory requirements for a valid Fraiatiwr allocation 

of gas production. 



C H A M S E R S O F 

C . C . M c C U L L O H 

JUOCSE, D tV . I 

jliaie of ^efn ^extto n $ 
^lebentlr iubictal ^iotrict Court ^ 

(Aztec 

April 2, 1964 
T I L I F H O N I F E 4 - S 1 9 I 

Seth, Montgomery, Federici and 
Andrews 
Attorneys at Law 
350 East Palace Avenue 
Santa Fe, New Mexico 
Att: Mr. Wm. Federici 

Mr. Ross L. Malone 
Attorney at Law 
P.O. Drawer 700 
Roswell, New Mexico 

Messrs. Ben R. Howell and 
Garrett C. Whitworth 
El Paso Natural Gas Company 
P.O. Box 1492 
E l Paso, Texas 

Verity, Burr, Cooley & Jones 
Attorneys at Law 
Petroleum Center Building 
Farmington, New Mexico 
/Att: Mr. George L. Verity 

J. M. Durrett, Jr., Attorney 
Oil Conservation Commission 
State Land Office Building 
Santa Fe, New Mexico 

Mr. Jason W. Kellahin 
Attorney at Law 
54i East San Francisco 
Santa Fe, New Mexico 

Mr. Kent B. Hampton 
Marathon Oil Company 
P.O. Box 120 
Casper, Wyoming 

Re: E l Paso Natural Gas Company, et al, vs. Oil Conservation 
Commission of New Mexico, et al , No. 116#5, San Juan County. 

Gentlemen: 

Enclosed herewith i s a copy of Decision of the Court and 
.Judgment in the above-entitled cause, which have been filed as 
of the above date. 
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STATE OF NEW MEXICO) 
) IN THE DISTRICT COURT 

COUNTY OF SAN JUAN ) 

EL PASO NATURAL GAS COMPANY, 
a corporation, PAN AMERICAN 
PETROLEUM CORPORATION, a 
corporation, MARATHON OIL 
COMPANY, a corporation, BETA 
DEVELOPMENT COMPANY, and SUNSET 
INTERNATIONAL PETROLEUM CORPORA
TION, a corporation, 

Petitioners, 

vs. No. 116S5 

OIL CONSERVATION COMMISSION OF 
NEW MEXICO, JACK M. CAMPBELL, 
Chairman, E. S. WALKER, Member, 
A. L. PORTER, JR., Member and 
Secretary, CONSOLIDATED OIL AND 
GAS, INC., a corporation, 

Respondents. 

DECISION OF THE COURT 

The above-entitled cause having come on for t r i a l and 

the Court having heard a l l of the evidence, arguments of 

counsel, and the parties having submitted Requested Findings 

of Fact and Conclusions of Law, and being s u f f i c i e n t l y advised 

in the premises, the Court makes the following, 

FINDINGS OF FACT 

1. Petitioners El Paso Natural Gas Company, Pan American 

Petroleum Corporation, Marathon Oil Company, and Sunset Inter

national Petroleum Corporation are corporations authorized to 

do business i n the State of New Mexico; Petitioner Southwest 

Production Company i s a partnership consisting of Joseph P. 

Driscoll and John'H. H i l l , doing business as a partnership i n 

the State of New Mexico. 



2. After commencement of this cause, Beta Development Co., 

a Texas Corporation was substituted for Southwest Production 

Company as a Petitioner. 

3. Respondent Oil Conservation Commission of New Mexico 

is a duly organized agency of the State of New Mexico, whose 

members are Jack M. Campbell, Chairman, E. S. Walker and A. L. 

Porter, Jr., Secretary; Respondent Consolidated Oil & Gas, Inc., 

is a corporation authorized to do business in the State of New 

Mexico. 

4. By Order of the Court, Texaco, Inc., and Sunray DX Oil 

Company corporations authorized to do business in the State of 

New Mexico, were granted leave to intervene as parties respondent 

in this cause, and Pubco Petroleum Corporation and Southern Union 

Gas Company were permitted to appear amicus curiae. 

5. In November, I960, the Oil Conservation Commission 

issued Order No. R-1670-C which established Special Rules and 

Regulations for the Basin-Dakota Gas Pool in San Juan, Rio Arriba 

and Sandoval Counties, New Mexico, and adopted, by reference, Rule 

9(C) of the General Rules applicable to pro-rated gas pools in 

Northwest New Mexico as set forth in Order No. R-1670. Rule 9(C) 

of Order No. R-1670 established a formula for allocating gas pro

duction from pro-rated gas pools in Northwest New Mexico on the 

basis of 25 percent acreage plus 75 percent acreage times deliver

ability. Until August 1, 1963, the effective date of Order No. 

R-2259-B, the allocation of allowable production of gas from the 

Basin-Dakota Gas Pool was determined by this formula. Since the 

effective date of Order No. R-2259-B, the allocation of allowable 

gas production in the Basin-Dakota Gas Pool has been determined by 
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formula of 60 percent acreage plus 40 percent acreage times 

deliverability. 

6. On February 23, 1962, Consolidated Oil & Gas, Inc., 

' filed i t s application with the Commission to change the formula 

for allocating the allowable gas production in the Basin-Dakota 

Gas Pool from a formula of 25 percent acreage plus 75 percent 

acreage times deliverability to a formula of 60 percent acreage 

plus 40 percent acreage times deliverability. This application 

was docketed by the Commission as i t s Case No. 2504. The case 

was duly advertised and heard by the Commission on April 18" and 19, 

1962. On June 7, 1962, the Commission issued Order No. R-2259 

which found that the evidence presented at the hearing of the case 

concerning recoverable gas reserves in the pool was insufficient 

to justify any change in the allocation formula and denied the 

application, retaining jurisdiction for the entry of such further 

orders as the Commission might deem necessary. 

7. On June 27, 1962, Consolidated Oil & Gas, Inc., filed a 

Petition for Rehearing, and on July 7, 1962, the Commission issued 

Order No. R-2259-A which found that a rehearing should be granted 

and that the scope of the rehearing should be limited to matters 

concerning recoverable gas reserves in the Pool. Order No. R-2259-A 

granted a rehearing and limited the scope of the rehearing to mat

ters concerning recoverable gas reserves in'the Basin-Dakota Gas 

Pool. 

£. On February 14 and 15, 1963, the Commission reheard Case 

No. 2504 and subsequently issued Order No. R-2259-B. By Order No. 

R-2259-B, the Commission superseded Order No. R-2259, which had 

denied Consolidated's application and amended the Special Rules 



and regulations for the Basin-Dakota Gas Pool as promulgated by 

Order No. R-1670-C. The new formula allocated the allowable 

assigned to non-marginal wells in the following manner: 

(1) Forty percent in the proportion that each 
well's acreage times deliverability factor 
bears to the total of the acreage times 
deliverability factors for a l l non-marginal 
wells in the pool. 

(2) Sixty percent in the proportion that each 
well's acreage factor bears to the total 
of the acreage factors for a l l non-marginal 
woiis in the pool. 

9. In Finding No. 3 of Order No. R-1670-C, the Commission 

determined that the producing capacity of the wells in the Dakota 

Producing Interval was in excess of the market demand for gas from 

said common source of supply, and that for the purpose of preventing 

waste and protecting correlative rights, appropriate procedures 

should be adopted to provide a method of allocating gas among pro

ration units in the area. 

10. Order No. R-2259-B contained 16 findings to substantiate 

adoption of the new formula. 

In Findings No. 1 through 4, the Commission determined that i t 

had jurisdiction of the cause, that the Commission had adopted a 

formula for allocating allowable production from the Basin-Dakota 

Gas Pool on the basis of 25 percent acreage plus 75 percent acre

age times deliverability, and that Consolidated sought to amend 

the formula to allocate the allowable production on the basis of . 

60 percent acreage plus 40 percent acreage times deliverability. 

In Finding No. 5, the Commission determined the total i n i t i a l 

recoverable gas reserves in the Basin-Dakota Gas Pool and the 

amount which was attibuted to marginal wells which were permitted 

to produce at capacity. 



In Finding No. 6, the Commission determined, i n m i l l i o n 

cubic feet, the i n i t i a l recoverable gas reserves underlying 

each non-marginal tract of the Basin-Dakota Gas Pool. 

In Finding No. 7, the Commission determined the percent of 

total pool reserves attributable to non-marginal tract in the pool. 

In Finding No. £, the Commission determined that i t was not 

practicable to allocate production solely on the basis of each well 

percentage of pool reserves because of the continuous fluctuation 

i n reserve computations resulting from new completions i n the pool 

and the re-evaluation of reserves attributed to existing wells. 

In Finding No. 9, the Commission determined a tract acreage 

factor and the d e l i v e r a b i l i t y for each non-marginal well i n the 

pool. 

In Finding No. 10, the Commission determined that neither 

acreage nor d e l i v e r a b i l i t y should be used as the sole c r i t e r i o n 

for allocating production as there was no direct correlation 

between d e l i v e r a b i l i t y and reserves, or acreage and reserves. 

In Finding No. 11, the Commission determined that the most 

reasonable basis for allocating production in the Basin-Dakota 

Gas Pool was to determine, for each proposed formula, the per

centage of total pool allowable apportioned to each non-marginal 

tract as compared to i t s percentage of total pool reserves, and 

to select the allocation formula that would allow the maximum 

number of wells in the pool to produce with an ideal ratio of 1.0, 

or with a ratio of from 0.7 to 1.3, which was reasonable, due to 

inherent variance in interpreting and computing reserves. 
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In Finding No. 12, the Commission determined that the 

number of wells in the pool producing with a desired r a t i o was 

affected by the percentage of d e l i v e r a b i l i t y and the percentage 

of acreage included i n the formula. 

In Finding No. 13, the Commission determined that correlative 

rights were not being adequately protected under the formula then 

i n effect, that the protection of correlative rights was a nec

essary adjunct to the prevention of waste, and that waste would 

result unless the Commission acted to protect correlative rights. 
» 

The Commission identified each non-marginal well producing 

with the desired rat i o under each formula with an asterisk and 

determined, i n Finding No. 14, that a comparison of the t o t a l num

ber of wells producing with the desired r a t i o under each formula 

and the t o t a l volume of gas allocated to the wells producing with 

the desired ratio under each formula established that the proposed 

formula of 60 percent acreage plus 40 percent acreage times de

l i v e r a b i l i t y would more adequately protect correlative rights and 

prevent waste by permitting more wells to receive t h e i r just and 

equitable share of the gas i n the pool. 

In Finding No. 15, the Commission determined that numerous 

wells i n the pool were capable of draining more than t h e i r just 

and equitable share of the gas and that the proposed formula 

would, insofar as practicable, prevent drainage between producing 

tracts which was not equalized by counter-drainage. 

In Finding No. 16, the Commission determined that the proposed 

formula would, insofar as practicable, afford to the owner of each 

property i n the pool the opportunity to use his just and equitable 

share of the reservoir energy. 



In Finding No. 17, the Commission determined that Order 

No. R-1670-C should be amended to provide an allocation formula 

based on 60 percent on acreage and 40 percent on acreage times 

de l i v e r a b i l i t y . 

In Finding No. IS, the Commission determined that Order No. 

R-2259-B should not be effective u n t i l August 1, 1963. 

11. Following the issuance of Order No. R-2259-B, Applica

tions for Rehearing i n Case No. 2504 were f i l e d with the Commission 

by a l l of the Petitioners in t h i s case. 

12. On August 1, 1963, the Commission issued Order No. 

R-2259-C which determined that the Applications for Rehearing did , 

not allege that the applicants for reheraing had new or additional 

evidence to present, that the Commission had carefully considered 

the evidence presented i n the case and was f u l l y advised i n the 

premises, and that Order No. R-2259-B was proper i n a l l respects. 

By Order No. R-2259-C, the Commission denied the Application f o r 

Rehearing. 

13. Petitions for Review were thereafter duly f i l e d by a l l 

of the Petitioners i n th i s case. 

14. The Oil Conservation Commission did not act fraudulently, 

a r b i t r a r i l y or capriciously i n issuing Orders No. R-2259-B and 

R-2259-C 

15. The Transcript of Record and Proceedings i n Case No. 

2504 before the Oil Conservation Commission contains substantial 

evidence to support the Commission's findings i n Order No. R-2259-B. 

16. The Oil Conservation Commission did not exceed i t s 

authority in issuing Orders No. R-2259-B and R-2259-C. 
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16. The Oil Conservation Commission did not exceed i t s 

authority i n issuing Orders No. R-2259-B and R-2259-C. 

17. Oil Conservation Commission Orders No. R-2259-B and 

R-2259-C are not erroneous, invalid, improper or discriminatory. 

IB. The formula adopted by the Oil Conservation Commission • 

in i t s Order No. R-2259-B allocates the allowable production 

among the gas wells i n the Basin-Dakota Gas Pool upon a reasonable 

basis, recognizing correlative rights, and, insofar as practicable, 

prevents drainage between producing tracts i n the pool which i s 

not equalized by counter-drainage. 

19. The formula adopted by the Oil Conservation Commission 

i n i t s Order No. R-2259-B affords to the owner of each property 

i n the Basin-Dakota Gas Pool the opportunity to produce without 

waste his just and equitable share of the gas in the pool, insofar 

as i t i s practicable to do so, and for t h i s purpose to use his 

just and equitable share of the reservoir energy. 

20. Oil Conservation Commission Orders No. R-2259-B and 

R-2259-C w i l l prevent waste and protect correlative rights. 

From the foregoing Findings of Fact, the Court makes the 

following, 

CONCLUSIONS OF LAW 

1. The Court has ju r i s d i c t i o n over the subject matter of 

th i s action and" of a l l necessary.and indispensable parties thereto. 

2. Petitioners i n t h i s proceeding exhausted t h e i r adminis

t r a t i v e remedy before the Oil Conservation Commission of New Mexico 

and are entitled to review of the v a l i d i t y of Order No. R-2259-B 

in t h i s proceeding. 

3. Oil Conservation Commission Order No. R-2259-B contains 
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the basic j u r i s d i c t i o n a l findings required by law to issue a 

valid order allocating allowable gas production among the pro

ducers i n a pool. 

4. Oil Conservation Commission Order No. R-2259-B contains 

findings which f u l l y comply with a l l statutory requirements con- ' 

cerning allocation of allowable gas production among'producers i n 

a pool. 

/ 5. The findings contained i n Oil Conservation Commission 

Order No. R-2259-B are based upon and supported by substantial 

^evidence. 

6. Oil Conservation Commission Orders No. R-2259-B and 

R-2259-C w i l l prevent waste and protect correlative rights. 

7. The Oil Conservation Commission did not act fraudulently, 

a r b i t r a r i l y or capriciously i n issuing Orders No. R-2259-B and 

R-2259-C 

5. The Oil Conservation Commission did not exceed i t s 

authority i n issuing Orders No. R-2259-B and R-2259-C. 

9. The Oil Conservation Commission has ju r i s d i c t i o n to enter 

Orders No. R-2259-B and R-2259-C 

10. The Petitioners have fai l e d to sustain the burden of proof 

placed upon them by law and therefore the Petition for Review should 

be dismissed and Oil Conservation Commission Orders No. R-2259-B 

and R-2259-C should be affirmed. 

IT IS HEREBY ORDERED, that a l l Requested Findings of Fact and 

Conclusions of Law submitted by either party and not made and entered 

herein by the Court are hereby refused and denied. 

-̂DISTRICT JUDGE ^ ~ 



STATE OF NEW MEXICO) 
) IN THE DISTRICT COURT 

COUNTY OF SAN JUAN ) 
EL PASO NATURAL GAS COMPANY, 
a corporation, PAN AMERICAN 
PETROLEUM CORPORATION, a 
corporation, MARATHON OIL 
COMPANY, a corporation, BETA • 
DEVELOPMENT COMPANY, and SUNSET 
INTERNATIONAL PETROLEUM CORPORA
TION, a corporation, 

Petitioners, 

vs. No. 116S5 

OIL CONSERVATION COMMISSION OF 
NEW MEXICO, JACK M. CAMPBELL, 
Chairman, E. S. WALKER, Member, 
A. L. PORTER, JR., Member and 
Secretary, CONSOLIDATED OIL AND 
GAS, INC., a corporation, 

Respondents. 

J U D G M E N T 

This matter coming on to be heard on Petition for Review, 

filed herein, and after considering the transcript, summary and 

briefs submitted by the parties, and hearing oral argument, and 

after the parties submitted their Requested Findings of Fact and 

Conclusions of Law, and the Court has entered i t s Decision, and 

being sufficiently advised in the premises, the Court FINDS that 

the Petition herein should be dismissed. 

IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED, that 

Judgment be entered herein in favor of Respondents and that 

the Petition be and i t i s hereby dismissed. 
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EL PASO NATURAL GAS COMPANY, 
a corporation, PAN AMERICAN PET
ROLEUM CORPORATION, a corporation, 
MARATHON OIL COMPANY,' a corpora
tion, SOUTHWEST PRODUCTION 
COMPANY, a partnership, and SUNSET 
INTERNATIONAL PETROLEUM CORPORATION, 
a corporation, 

Petitioners, 

vs. No. 11685, 

OIL CONSERVATION COMMISSION OP 
NEW MEXICO, JACK M. CAMPBELL, 
Chairman, E. S. WALKER, Member, 
A. L. PORTER, JR., Member and 
Secretary, CONSOLIDATED OIL & 
OAS, INC., a corporation, 

Respondents. 

MEMORANDUM BRIEF 
OP 

RESPONDENT CONSOLIDATED OIL & OAS, INC. 



Introduction 

This brief is submitted in accordance with the 

directions of the Court. I t should be observed, however, that 

in the normal course of a t r i a l respondents would have the bene

f i t of petitioner's argument and brief before preparing a brief 

of their own in support of the order of the Oil Conservation 

Commission under review. Even though petitioners supplied re

spondents with a statement of the points on which they intend 

to rely, these points are couched in such general terms as to 

add nothing to the matters already stated in the pleadings, and 

the procedure of filing simultaneous briefs prior to t r i a l leaves 

counsel for the respondents somewhat in the dark as to the argu

ments that may be advanced by petitioners. For this reason i t 

may he necessary for us to here argue matters that will not be 

controverted at the time of the t r i a l , and to attempt to answer 

in oral argument matters raised by the petitioners in their brief. 

This brief will be confined to the legal points argued, 

with limited reference to the transcript. References to the 

transcript, particularly to portions which respondents feel con

stitute substantial evidence to support the order of the Com

mission, are contained in the Summaries of Testimony which were 

requested by the Court, are filed herewith, and constitute a part 

of this brief. 
» 

The respondent Oil Conservation Commission of New 

Mexico will hereinafter be sometimes referred to as the "Com

mission. n 

Since the record before the Court in this case consists 

of the transcript of testimony, exhibits offered before the 

Commission, and orders, applications or petitions, and various 

other documents, that do not appear in a transcript, i t i s im

possible to refer to transcript pages in referring to anything 

other than the testimony i t s e l f . 
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Statement of the Case 

Order No. R-I67O-C, entered by the Commission on 

November 4, I960, and effective February 1, 1961, established 

Special Rules and Regulations for the Basin-Dakota Gas Pool i n 

cluding a formula for the allocation of allowable gas production 

which provided for allocation of allowable gas production to the 

non-marginal wells i n the pool on the basis of 25$ acreage plus 

75$ acreage times d e l i v e r a b i l i t y (herein the 25-75-formula). 

Order No. R-1670-C was based i n part on a Commission 

finding "that there i s a general correlation between the deliver-

a b i l i t i e s of the gas wells i n the Dakota Producing Interval and 

the recoverable gas i n place under the tracts dedicated to the 

wells." 

Consolidated Oil & Gas, Inc. (herein respondent or 

Consolidated) applied to the Commission for a new allowable a l l o 

cation order for the Basin-Dakota Gas Pool including a- formula 

for the allocation of allowable gas production to non-marginal 

wells i n the pool on the basis of 60$ acreage plus 40$ acreage 

times d e l i v e r a b i l i t y (herein the 60-40 formula). 

Pursuant to due notice the application of Consolidated 

was called for hearing on March 14, 1962, as Commission Case No. 

2504, and after adjournment, was heard on April 18, 19, 20 and 21, 

1962. As shown i n more d e t a i l i n the Summaries of Testimony 

f i l e d i n connection herewith, the main issue i n the A p r i l , 1962, 

hearing related to the v a l i d i t y of the Commission's earlier 

finding ( i n i t s Order No. R-I67O-C) that "there i s a general 

correlation between the d e l i v e r a b l l i t i e s of the gas wells i n the 

Dakota Producing Interval and the recoverable gas i n place under 

the tracts dedicated to the wells". 

Subsequent to the hearing, but prior to the issuance 

of i t s ruling thereon, the Supreme Court of the State of New 

Mexico handed down i t s decision i n the case of Continental Oil 
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Company, et a l . vs. Oil Conservation Commission, et a l , 70 N.M. 

31, 373 P.2d 809, 1962, (herein "the Jalmat decision"). The 

Jalmat decision provided guidelines for the interpretation and 

administration of the Oil Conservation Act. I t assuredly can 

be assumed that the Commission reviewed the evidence adduced . 

at the A p r i l , 1962 hearing i n the l i g h t of the guidelines pro

vided by the Jalmat decision. 

By i t s Order No. R-2259, dated June 7, 1962, the Com

mission denied the application of Consolidated but retained 

j u r i s d i c t i o n for the entry of such further orders as the Com

mission deemed necessary. In paragraph (4) of i t s Order No. 

R-2259 the Commission found that the evidence presented at the 

: hearing concerning recoverable gas reserves i n the subject pool 

was in s u f f i c i e n t to j u s t i f y any change i n the 25-75 formula. 

Under date of June 27, 1962, Consolidated timely 

petitioned the Commission for a rehearing of the matter, such 

rehearing being granted by Commission Order tNo. R-2259-A and 

set for August 15, 1962. Thereafter the matter was continued 

several times and f i n a l l y heard on February 14, 1963. 

By i t s Order No. R-2259-B, entered July 3, 1963, the 

Commission granted the application of Consolidated and established 

the 60-40 formula requested. Order No. R-2259-B i s the order 

complained of by the petitioners i n this action. 

By p e t i t i o n f i l e d on July 26, 1963, El Paso Natural 

Gas Company sought rehearing on Order No. R-2259-B, and by 

pet i t i o n f i l e d on July 29, 1963, rehearing was sought by Pan 

American Petroleum Corporation, Marathon Oil Company, Southwest 

Production Company, and Sunset International Petroleum Corporation. 

On August 1, 1963, The Commission, by i t s Order R-2259-C, denied 

the rehearings sought by petitioners. 
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Pursuant to the provisions of Sec. 65-3-22 (b), 

N.M.S.A. 1953, petitioners f i l e d their p e t i t i o n for review of 

Order No. R-2259-B and Order R-2259-C, resulting i n the pending 

case i n this Court. Named as respondents to the proceeding are 

the Oil Conservation Commission of New Mexico; Jack M. Campbell, 

Chairman; E. S. Walker, Member; A. L. Porter, Jr., Member and 

Director; and Consolidated Oil & Gas, Inc. (herein respondents). 

Subsequent to the docketing of this case, Beta Develop

ment Co. has been substituted for Southwest Production Company 

as a petitioner, and by order of the Court f i l e d September 26, 

1963, Texaco, Inc., and Sunray DX'Oil Company have been per

mitted to Intervent as respondents .in the case. On December 18, 

1963, Pubco Petroleum Corporation was denied leave to intervent 

as a respondent i n the case, but was granted leave to appear as 

amicus curiae, Motion has been filed with the Court for leave 

for Southern Union Gas Company to appear i n the case as amicus 

curiae. 

Statement of Facts 

Case No. 2504 on the docket of the Commission, i n 

which the orders here under review were entered, was originated 

by the f i l i n g of an application by respondent Consolidated. 

In i t s application Consolidated sought revision of the proration 

order governing the allocation of gas i n what had previously been 

designated as the Basin-Dakota Gas Pool, comprising much of the 

San Juan and Rio Arriba Counties. 

In i t s application, Consolidated alleged that the 25-75 

formula created waste, did not properly recognize correlative 

ri g h t s , and permitted and would increasingly permit nonratable 

taking of gas from the pool and drainage between producing tracts 

i n the pool which would not be equalized by counter-drainage. 

Consolidated therein recommended the 60-40 formula, which formula 

was later adopted by the Commission i n i t s Order No. R-2259-B. 
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After a lengthy hearing, the Commission denied the 

application of Consolidated, basing i t s denial on the single 

finding: 

"That the evidence presented at the hearing 
of this case concerning recoverable gas re
serves i n the subject pool i s Insufficient 
to j u s t i f y any change i n the present a l l o 
cation formula," (Order No. R-2259) 

Consolidated f i l e d i t s p e t i t i o n for rehearing and the 

Commission granted rehearing, limited as follows: 

"That the scope of such rehearing shall be 
limited to matters concerning recoverable 
gas reserves i n the Basin-Dakota Gas Pool." 
(Order No. R-2259-A) 

In connection with the rehearing, Consolidated sought, 

by subpoena duces tecum pursuant to the provisions of Sec. 65-3-

7 N.M.S.A., 1953, to obtain information for presentation before 

the Commission on gas reserves i n the Basin Dakota Gas Pool, 

and the reserves underlying the individual tracts within the 

pool, as shown by the record i n this case. Motions to quash these 

subpoenas were f i l e d , and after hearing on the motions, the Com

mission, by i t s unnumbered order dated October 18, 1962, granted 

the Motions to Quash except that the subpoenaed witnesses were 

directed to produce core analysis reports and electric and radio

a c t i v i t y logs concerning wells cored by their respective companies 

i n the Basin-Dakota Gas Pool. The witnesses were not required 

to produce any information on reserves other than that which could 

be obtained from the core information and logs, and were not re

quired to produce any reserve calculations of any kind, nor did 

they do so, except that witness Rainey produced the items called 

for i n paragraphs 1 and 2 of the subpoena served upon him which 

items were not subject to the Motion to Quah and which were sub

sequently offered i n evidence as Consolidated's Exhibits Nos. 1 

and 2 at the February 14, 1963, rehearing. 

After hearing, the Commission entered i t s order No. 

R-2259-B, which basically Is the order under attack here. I n 
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that order, which i s a lengthy document, the Commission made 

numerous findings, and attached to the order as Exhibit A a 

tabulation showing a calculation for every non-marginal well 

i n the pool, insofar as the figures could be determined, of the 

following information: ( l ) The acreage allocated to each non-

marginal well i n the pool; (2) the d e l i v e r a b i l i t y of each such 

well; (3) the i n i t i a l recoverable gas reserves underlying each 

non-marginaltract i n the pool; and (4) the percent of t o t a l pool 

reserves attributable to such tract i n the pool. Comparisons 

between allocation of allowables under the 25-75 formula and the 

60-46 formula were also therein made by the Commission. 

I t was on this information and from the record of the 

hearings that the Commission determined, among other things, 

that the total reserves in the pool were 2.255 t r i l l i o n cubic 

feet; that under the 25-75 formula, 

"correlative rights are not being adequately 
protected; that the protection of correlative 
rights i s a necessary adjunct to the pre
vention of waste; and that waste w i l l result 
unless the Commission acts to protect correl
ative rights." (Emphasis supplied) (Order 
No. R-2259-B) 

The Commission made extensive findings, which, since 

t h e i r sufficiency has been attacked, w i l l be discussed as some 

length later i n this b r i e f . Since the Court has requested 

summaries of testimony, which are presented as a part of this 

b r i e f , i t w i l l not be necessary to herein discuss the testimony 

offered at the hearing. 

ARGUMENTS AND AUTHORITIES 

Introduction 

Since i t i s impossible for respondent Consolidated to 

determine what points w i l l be argued, or the reasoning upon 

which petitioners base th e i r claims that the order of the Com

mission i s i n v a l i d , i t i s only possible to attempt to refute i n 
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advance the arguments that may be made by petitioners. 

For convenience and brevity we w i l l group the points 

raised i n Consolidated 1s Statement of Points on the basis of 

the questions of law involved i n each, and make reference, with

out setting them out i n f u l l , to the points raised on the other 

side of the question by petitioners. 

POINTS 1, 2 and 3 

Sufficiency of the Commission's Findings 

1. The order of the Commission i s valid and no 

specific finding that there was waste occurring under the original 

formula or that a change of conditions had occurred i s necessary 

to a valid order. The lack of a specific finding that waste was 

occurring under the original formula does not Invalidate an 

order allocating gas production, and i f such a finding were ne

cessary, i t i s contained i n the order as entered by the Commission. 

In the alternative, a change of conditions did, i n fact exist, and 

the case f i l e and record show such a change of conditions. 

2. The order contains the basic findings of j u r i s 

dictional facts required by statute. 

3. The order contains findings which meet the statu

tory requirements for a valid allocation of gas production. 

Petitioners, i n their points I , I I and I I I , attack 

the sufficiency of the findings of the Commission i n i t s Order 

No. $-2259-B, and argue that the order i s invalid because not 

based upon findings that waste was occurring under the form

ula or that & change of conditions had occurred requiring a change 

i n that formula; that the Commission fa i l e d to make the basic 

findings of j u r i s d i c t i o n a l facts required by statute; and that 

the order i s based upon affirmative findings which do not meet 

statutory requirements for a valid order. 
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To dispose of the last argument f i r s t : I f the Com

mission did, i n fact, Include i n the order findings that do 

not meet statutory requirements, that, i n and of i t s e l f , i s not 

f a t a l to the order. In other words, i f there i s a proper f i n d 

ing upon which the order i s based, and there Is also any non

essential finding, the existence of the l a t t e r would not i n 

validate the order. The courts view this as they would the 

findings i n a non-jury case. See, for example, Choctaw Gas 

Company v. Corporation Commission, 295 P.2d 800 (Okla.) where 

the court held that the fact the commission, having made findings 

adequate to j u s t i f y an order, then made one or more other findings 

that may not be correct or supported by the evidence, i s incon

sequential and no grounds for reversal of the commission's order. 

As stated i n 2 Am. Jur. 2d, Administrative Law, Sec. 458: 

"The Inclusion of surplusage I n findings, 
while undesirable, cannot invalidate proper 
and correct findings." 

Waste 

Petitioners argue that Order R-2259-B i s invalid 

"because i t i s not based upon a finding that waste was occurring 

under the original formula." 

For a clear discussion of the point, i t Is necessary 

to refer to the statutes which give the Commission i t s authority 

to prorate production of gas within the State, and to i t s general 

powers for the prevention of waste. We quote portions of these 

statutes at this point: 

"65-3-2. Waste prohibited.—The production or 
handling of crude petroleum o i l or natural gas of 
any type or i n any form, or the handling of pro
ducts thereof, In such manner or under such 
conditions or In such amounts as to constitute or 
result i n waste i s each hereby prohibited. 

"65-3-3. Waste—Definitions.--As used i n this act 
the term 'waste', In addition to I t s ordinary 
meaning, shall include:*** 
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"(e) The production i n this state of natural 
gas from any gas well or wells, or from any 
gas pool, i n excess of the reasonable market 

. demand from such source for natural gas of the 
type produced or i n excess of the capacity of 
gas transportation f a c i l i t i e s for such type 
of natural gas. The words 'reasonable market 
demand,' as used herein with respect to natural 
gas, shall be construed to mean the demand for 
natural gas for reasonable current requirements, 
for current consumption and for use within or 
outside the state, together with the demand for 
such amounts as are necessary for building up or 
maintaining reasonable storage reserves of natural 
gas or productes thereof, or both such natural gas 
and products." 

The powers and the duties of the Commission i n the pro-

rationing and allocating of gas production are found i n Sec. 65-

3-13, N.M.S.A.', 1953: 

"(c) Whenever, to present waste, the t o t a l 
allowable natural gas production from gas wells 
producing from any pool i n this state i s fixed 
by the commission i n an amount less than that 
which the pool could produce i f no restrictions 
were imposed, the commission shall allocate the 
allowable production among the gas wells i n the 
pool delivering to a gas transportation f a c i l i t y 

upon upon a reasonable basis and recognizing correla
tive rights, *** I n protecting correlative rights 
the commission may give equitable consideration to 
acreage, pressure, open flow, porosity, permea
b i l i t y , d e l i v e r a b i l i t y and quality of the gas and 
to such other pertinent factors as may from time 
to time exist, and i n so far as i s practicable, 
shall prevent drainage between producing tracts i n 
a pool which i s not-equalized by counter-drainage.*** 
(Emphasis added). 

The term "correlative, rights" i s defined by Sec. 65-3-

29, N.M.S.A. 1953, as follows: 

"(h) 'Correlative rights' means the opportunity 
afforded, insofar as i s practicable to do so, to 
the owner of each property i n a pool to produce 
without waste his just and equitable share of the 
o i l or gas, or both, i n the pool, being an amount, 
so far as can be prac t i c a l l y determined, and so 
far as can be practicably obtained without waste, 
substantially i n the proportion that the quantity 
of recoverable o i l or gas, or both, under such 
property bears to the t o t a l recoverable o i l or 
gas, or both, i n the pool, and for such purposes 
to use his just and equitable share of the reservoir 
energy." 

A similar provision i s contained i n Sec. 65-3-14, N.M. 

S.A. 1953, Supp., governing equitable allocation of allowable 
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production, pooling and spacing, where the statue provides: 

"(a) The rules, regulations or orders of the 
commission shall, so far as i t i s practicable 
to do so, afford to the owner of each property 
i n a pool the opportunity to produce his just 
and equitable share of the o i l or gas, or both, 
i n the pool, being an amount, so far as can be 
practically determined, and so far as such can 
be practicably obtained without waste, sub
s t a n t i a l l y i n the proportion that the quantity 
of the recoverable o i l or gas, or both, under such 
property bears to the t o t a l recoverable o i l or 
gas, or both, i n the pool, and for this purpose 
to use his just and equitable share of the re
servoir energy." 

The New Mexico Supreme Court, passed on these provisions 

of the statutes i n the Jalmat decision. The Court there pointed 

out that the Commission must make certain basic findings, as 

follows: (70 N.M. 319): 

" The Commission was here concerned with a 
formula for computing allowables, which i s 
obviously d i r e c t l y related to correlative r i g h t s , 
I n order to protect correlative rights, I t i s 
incumbent upon the commission to determine, 'so 
far as i t i s practical to do so,' certain founda-
tionary matters, without which the correlative 
rights of the various owners cannot be ascertained. 
Therefore, the Commission, by 'basic conclusions 
of fact' (or what might be termed 'findings'), must 
determine, insofar as practicable, ( l ) the amount 
of recoverable gas under each producer's t r a c t ; 
(2) the t o t a l amount of recoverable gas i n the 
pool; (3) the proportion that ( l ) bears to (2); and 
(4) what portion of the arrived at proportion can 
be recovered without waste. That the extent of 
the correlative rights must f i r s t be determined 
before the commission can act to protect them is 
manifest." (Emphasis by the court). 

(p. 324) 

"To state the problem i n a different way, i f 
the commission had determined, from a practical 
standpoint, that each owner had a certain amount 
of gas underlying his acreage; that the pool con
tained a certain amount of gas; and that a^deter
mined amount of gas could be produced and obtained 
without waste; then the commission would have 
complied with the mandate of the statute and i t s 
actions would have been protecting the public 
interest, thereby, quite obviously, e n t i t l i n g i t -to 
defend, for the public, whatever order i t issued." 
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In the instant case this is exactly what the Com-

mission has done in its Order No, R-2259-B. In its Finding 

No, (5), the Commission found that the initial recoverable gas 

reserves In the Basin-Dakota Gas Pool were 2.255 trillion cubic 

feet, of which 96 billion are attributable to marginal wells. 

In Findings Nos. (6) and (7), the Commission found, by reference 

to Exhibit "A" attached to the order, the recoverable gas re

serves underlying each non-marginal tract in the pool, and the 

percent of the total pool reserves attributable to each non-

marginal tract. This is exactly what the Jalmat decision would 

require the Commission to do. 

But the petitioners argue that there was no finding 

as to waste, To limit the Commission to the word "waste" begs 

the question. The Commission found the ultimate fact that the 

60-40 formula will, insofar as i t is practicable to do so, afford 

to the owner of each property in the pool the opportunity to use 

his Just and equitable share of the reservoir energy (Finding 

No. 16), and will prevent drainage between producing tracts which 

is not equalled by counter-drainage. (Finding No. (15)). I t 

further found: 

"(13) That under the present 25-75 formula, 
correlative rights are not being adequately 
protected; that the protection of correlative 
rights is a necessary adjunct to the prevention 
of waste, and that waste will result unless the 
Commission acts to protect correlative rights." 
(Order No. R-2259-B). . 

The Jalmat decision states clearly that the Commission 

exercises legislative functions. In exercising such functions i t 

must act prospectively, dealing with the future.' This is what 

i t has done in the instant case where the Commission found that 

waste would occur i f i t did not act to change the proration 

formula and, in effect, found that the 60-40 formula would pre

vent waste. At no point have petitioners asserted that proration-

ing of production in the Basin-Dakota Gas Pool is not necessary 
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to prevent waste. The pool was already being prorated to prevent 

waste and the Commission here acted to protect correlative rights, 

as clearly shown by i t s order. I t also acted to prevent waste 

that would occur i f the 25-75 formula remained in effect, as 

shown by i t s Finding No. (13). 

In Sinclair Oil & Gas Co. vs. Corporation Commission, 

378 P.2d 847 (Okla., 1963) The Oklahoma Supreme Court was passing 

on an allowable formula entered by the Oklahoma Corporation Com

mission for the allocation of gas production. In upholding the 

commission order against a contention that the findings were 

insufficient, the court held that a finding by the Commission 

to the effect that "in order to prevent waste, and protect cor

relative rights, field rules and regulations are necessary" was 

sufficient. I t had this to say: 

With reference to the allowable formula, 
the subject order involves some very technical 
subjects, in which principles of mathematics, en
gineering, and physics are involved, that were ex
plained to, and heard by the Commission during 
several days, and many pages of testimony.*** We 
think i t would have been impractical, and would 
have added nothing to the validity of the order, i f 
the Commission had undertaken to detail therein the 
many considerations that went into making up the 
findings announced therein. We think the Order's 
findings are sufficient under the circumstances here." 

Change of Conditions 

. Petitioners further argue that there was no finding 

that there was a change of conditions requiring a change in the 

25-75 formula. This attacks the jurisdiction of the Commission 

to review, modify, supplement, or set aside i t s conservation orders 

when i t appears there was an error made, or a new provision could 

better serve to prevent waste or to protect correlative rights. 

The Commission, however, did in fact find that there 

was a change of conditions. In i t s Finding No. (13) i t found 

that correlative rights were not being adequately protected under 

the 25-75 formula. I t also found: 
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"(10) That i n the Basin-Dakota Gas Pool there 
i s no direct correlation between d e l i v e r a b i l i t y and 
reserves, or acreage and reserves, and that, therefore, 
neither should be used as the sole c r i t e r i o n for dis
t r i b u t i n g the t o t a l pool allowable among the tracts." 

This finding clearly shows not only the discovery of 

an error but the existence of a change in conditions brought 

about by the experience of the Commission i n prorating the Basin-

Dakota Pool, and the finding shows the Commission considered 

that to give 75$ of the allocation to the individual wells on 

the basis of d e l i v e r a b i l i t y did not meet the statutory require

ment that each operator i n the pool be given the opportunity to 

produce his just and equitable share of the pool reserves. 

In an address On The Nature and Effect of Conservation 

Orders, 8 Rocky Mt. Mineral Law Inst. 433, R. M. Williams dis

cusses the question of change In conditions as affecting a com

mission's authority to amend or modify an order, or supplement 

i t . Citing numerous cases to the effect that commissions generally 

exercise their authority to review, modify, supplement or set 

aside their orders at any time, i t i s stated: 

"*** Regulatory agencies i n a l l of the states 
are continually amending, supplementing, setting 
aside, or granting exceptions to their orders because 
of change of condition, additional knowledge, i n 
adequacies, or errors i n existing orders, improved 
techniques, inequitable results, or other reasons. 
Such ri g h t to change i s inherent i n the regulatory 
agency's general powers and continuing responsibility 
to make orders to prevent waste or protect correla
tive rights. To say that an agency having made an 
order i s powerless to change or set i t aside, however 
erroneous or i l l advised i t may have been, i s to deny 
the continuing authority and responsibility of the 
agency to prevent waste or to protect correlative 
rights. One Texas case said the principle Is now so 
well established as to require no c i t a t i o n of authority. 
Railroad Com, v. Humble Oil & Rfg. Co., 193 S.W.2d 573, 
3287" 

The Commission of course has continuing j u r i s d i c t i o n over 

the conservation of o i l and gas i n this State, and to give the 

f i n a l i t y to i t s orders that petitioners advocate would defeat 

the purpose of the New Mexico conservation statutes. 
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I n Railroad Commission v. Humble Oil & Refining Co., 

193 S.W.2d 824, 828 (Tex. 1946), the court said: 

"The Commissions power to regulate o i l pro
duction i n the interests both of conservation and 
of protecting correlative rights i s a continuing one, 
and. i t s proration orders are subject to change, 
modification, or amendment at any time, upon due 
notice and hearing, either upon the commission's 
own motion or upon application of an interested 
party. This principle i s now so well established 
as to require no c i t a t i o n of authority." 

But supposing the Commission can act only on a change 

< of conditions, such a change of conditions can clearly included 

the acquisition of new information, additional development of a 

• reservoir, a new conclusion based upon experience under an old 

order, or other factors than a change i n physical conditions. 

I n Application of Peppers Refining Co., 272 P.2d 4l6, 

424 (Okla.) the court pointed out: 

"To hold that the Commission could never modify 
a well spacing pattern established by a previous order 
not appealed from upon a showing of characteristics 
about a common source of supply, and the withdrawals 
therefrom, that were not known or anticipated at the 
time of the original order, would ' t i e the hands' 
of the commission and often prevent i t from performing 
i t s statutory duties under our Oil and Gas Conserva
tion Act." 

The Occurrence of Waste as a Change of Conditions. 

A change of conditions here lay i n the fact that the 

Commission, upon acquiring new information as a result of the 

hearing before i t i n this instance, found that waste would 

result and that correlative rights were not being protected under 

under the order previously entered by the Commission. (Finding 

No. (13)). I n this connection i t also found that numerous wells 

i n the Basin-Dakota Gas Pool are capable of draining more than 

th e i r just and equitable share of the gas i n the pool, that the 

60-40 formula would, insofar as practicable, prevent drainage 

between producing tracts (Finding No. (15)), and would afford 

each owner the opportunity to use his just and equitable share of 

the reservoir energy (Finding No. (16)). 
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There is ample support in the evidence that in

equitable drainage between tracts would result in premature 

abandonment of wells in the pool, and would result in waste. 

There is also ample support in the evidence that the 25-75 

formula would diiaauragt drilling of portions of th© Pool, 

thus leaving recoverable gas in the ground. This also is 

waste. This is thoroughly covered in the summaries of testimony 

filed herewith. 

If they argue that there is no finding of the precise 

amount of gas that can be produced without waste, petitioner's 

quibble over words. In the Jalmat decision, supra, the 

Commission, made no finding as to the amount of recoverable 

gas in the pool, the amount of gas under each tract in the 

pool, or the amount that could be recovered by each well under 

any formula. An entirely different picture is presented here. 

The Commission made specific and detailed findings as to each 

of these elements. I t found that waste would occur unless i t 

acted to change the formula. To infer that its action was 

beyond the scope of Its authority merely because the words 

"produced without waste" do not appear in Order No. R-2259-B 

is , on mere speculation, to infer that the Commission, after 

an exhaustive study and determination that waste would occur, 

would then enter an order permitting waste. The argument is 

absurd on its face. Obviously the Commission would not enter 

an order to prevent waste and at the same time, in the same 

order, permit the production of gas that could only be produced 

wastefully. The order must be looked to as a whole, and a l l 

reasonable doubts resolved in favor of its validity. Sec. 65-3-22 

(b), N. M. S. A. 1953. 

In any event, i t should be pointed out that at six 

month intervals the Commission determines how much gas can be 
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produced from this pool, and a l l other prorated pools, without 

waste, as provided in Sec. 65-3-13. This determination of the 

amount of gas that can he produced from the Basin-Dakota 

pool without waste is reviewed and amended each month. The 

Court can take Judicial notice of these official acts of the 

Commission as provided by Rule 44, Rules of Civil Procedure. 

The definition of waste, as stated in Sec. 65-3-3 (e), 

N. M. S. A., 1953, includes: 

"(e) The production In this state of natural 
gas from any gas well or wells, or from any gas pool, 
in excess of the reasonable market demand from such 
source for natural gas of the type produced or In 
excess of the capacity of gas transportation facilities 
for such type of natural gas." 

By i t s very definition the Commission can only 

prorate to prevent waste, and each six months, and again each 

month, the Commission enters proration orders for this purpose 

which contain ample findings that a l l of the gas permitted to 

be produced thereunder i s producible without waste. 

The function of Order No. R-2259-B is to allocate 

to the individual wells or tracts within the Basin-Dakota 

Gas Pool that portion of the gas the Commission has found, on 

a continuing basis, may be produced without waste. 

To say that the Commission has not made a specific 

finding in i t s Order No. R-2259-B of the amount of gas that 

can be produced without waste Ignores the specific action 

taken by the Commission each six months, reviewed and revised 

each month, to determine the amount of gas that may.be pro

duced without waste. To require the Commission to again do 

this in i t s allocation order would require i t to perform 

repetitious and meaningless acts. 
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I t is inherent i n the nature of the operation of 

gas fields and pools that i f a l l gas is produced into the 

pipeline and marketed, there can he no surface waste. There 

is no contention that surface waste is occurring or has 

occurred i n the Basin-Dakota pool. There is no evidence i n 

the record to support such a contention. 

In its Finding No. (13) the Commission found "that 

waste will result unless the Commission acts to protect 

correlative rights." The only waste i t could he talking 

about or needs to talk about is the underground waste that 

would result unless the allocation formula was changed from 

the 25-75 formula then in effect to the 60-40 formula i t 

acopted. 

There is ample testimony i n the record to support 

the finding that underground waste would occur under the 

25-75 formula as a result of the premature abandonment of gas 

wells i n the pool and the failure to d r i l l and develop tracts 

i n the pool containing recoverable gas, with resultant loss 

i n ultimate recovery of gas from the pool. This is pointed 

out further, with references to the transcript, i n our Summaries 

of the Testimony, and we w i l l not duplicate the discussion 

here. 

I t is submitted that the Order No. R-2259-B contains 

a l l of the findings of jurisdictional facts required by the 

statute, that i t meets the statutory requirements for a valid 

allocation of gas production, and that i t contains a l l specific 

findings necessary for its valifity under the statute. 

POINT 4 

Substantial Evidence 

4. The order is reasonable and lawful and is based 

upon and supported by substantial evidence. 
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Petitioners, i n t h e i r Point IV, and i t s various 

subdivisions, contend that the order i s unreasonable and 

unlawful because the Commission's findings and order are not 

based on or supported by substantial evidence. 

In the Summaries of Testimony f i l e d i n connection 

herewith we point specifically to the evidence i n the trans

cripts supporting each of the findings of the Commission 

under attack here and w i l l not repeat any portion of the 

arguments there made at this point i n this b r i e f . 

Admittedly, an order of the Commission, to be va l i d , 

must be supported by substantial evidence. Continental Oil Co. 

vs. Oil Conservation Commission, supra] Johnson v. Sanchez. 

64 N. M. 478, 351 P. 2d 449. 

In the Johnson case, a case involving revocation of 

a driver's license by the motor vehicle commissioner, the court 

discussed the scope of review: 

" i t has long been the policy i n the State 
of New Mexico, as shown by the various decisions 
of t h i s court, that on appeals from administrative 
bodies the questions to be answered by the court 
are questions of law and are actually restricted to 
whether the administrative body acted fraudulently, 
a r b i t r a r i l y or capriciously, whether the order was 
supported by substantial evidence, and, generally, 
whether the action of the administrative head was 
within the scope of his authority." 

Numerous cases are cited i n support of this conclusion. 

Where, as here, only the question of the sufficiency 

of the findings and the question of whether they are supported 

by substantial evidence are presented by petitioners, the 

issue to be determined i s that bearing upon substantial 

evidence. Applying the substantial evidence rule does not 

mean that the Court should or w i l l weigh the evidence or 

substitute i t s judgment f o r the considered judgment of the 
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administrative tribunal. 2 Am. Jur. 2d 469, Administrative Law, 

Sec. 621. And the Court must not substitute i t s Judgment for 

that of the agency. Burlington Truck Lines, Inc., v. United 

States. 371 U. S. 156, 9-L. Ed. 2d 207, 83 S. Ct. 239. That 

this is the rule i n New Mexico is unquestioned Continental Oil 

Co. v. Oil Conservation Commission, supra; Ferguson-Steere Motor 

Co. v. State Corp. Commission, 63 N. M. 137, 314 P. 2d 894; 

Yarbrough v. Montoya, 54 N. M. 91, 214 P. 2d 769. 

The rule is stated in 2 Am. Jr. 2d 555, Administrative 

Law, Sec. 675: 

"The 'substantial evidence' rule does not mean 
that the court w i l l substitute i t s Judgment for the 
considered judgment of the administrative tribunal 
i n making findings of fact, even under state or federal 
administrative procedure acts which broadened the 
court's scope of review or which were enacted i n view 
of dissatisfaction with the court's too restrictive 
review of the facts.* * * Courts must respect the 
findings of fact within i t s f i e l d by an agency pre
sumably equipped or informed by experience to deal 
with a specialized f i e l d of knowledge, and even as to 
matters not requiring expertise a court may not 
displace the agency's choice between two f a i r l y 
conflicting views, even though the court would . j u s t i f i 
ably have made a different choice had the matter been 
before i t de novo. 

Coupled with this is the generally recognized rule that the 

action of the Commission is presumed valid, which is supported 

both by statute (Sec. 65-3-22 (c), N. M. S. A. 1953), and by 

rule of law. 

The rule is stated i n 2 Am. Jur. 2d 265. Administrative 

Law. Sec. 453: 

"Until the contrary appears, i t must be assumed 
that an administrative tribunal w i l l base i t s findings 
and decision on the evidence, and that there was 
evidence i n the proceedings to support the findings 
made.* * *" 

Petitioners having asserted that there is no substantial 

evidence i n the record to support the order, have the burden of 
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reviewing a l l of the evidence i n the case, and discounting 

i t completely, as substantial evidence. They have assumed 

the same burden i n this Court as would be imposed by Rule 

15 (6) of the Rules of the Supreme Court. 

With these considerations i n mind, we ask the Court 

to review the Summaries of Testimony submitted herewith i n 

which the substantial evidence i n the record is discussed at 

length. 

One other matter remains to be discussed. Petitioners, 

i n their Point IV, A, attack the findings or i n i t i a l recover

able reserves under each tract as being based on out-of-date 

data, received i n evidence over the objection of petitioner 

El Paso. 
> 

The basic date upon which the initial recoverable 

reserves under each tract was determined Is contained i n or 

derivable from respondent's February 14, 1963 Exhibits 1 and 

2, which were received i n evidence without objection by 

petitioners (February 14, 1963 Tr. 32,33). I t was upon the 

basis of the data contained i n these exhibits that the cal

culations of i n i t i a l reserves under each tract was made. 

POINT 5 

Failure to Exhaust Administrative Remedy 

5. The Court is without jurisdiction to hear this 

appeal for the reason the petitioners failed to exhaust their 

administrative remedy i n that their petitions for rehearing 

before the Commission were not timely f i l e d . 

Under Sec. 65-3-22, N. M. S, A. 1953, i t is pro

vided : 
"(a) Within twenty (20) days after entry of 

any order or decision of the commission, any person 
affected thereby may f i l e with the commission an 
application for rehearing In respect to any matter 
determined by such order or decision, setting forth 
the respect i n which such order or decision is be
lieved to be erroneous. * * *" 
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As provided in section (b) of the same statute, 

the petition for rehearing limits the scope of review in the 

District Court in that only questions presented by the 

application for rehearing may be reviewed on appeal. 

The situation that exists here i s apparent on the 

face of the pleadings. Order No. R-2259-B, the order appealed 

from, shows on i t s face that i t i s dated July 3, 1963. 

Petitioners, in Paragraph 6 of their petition for review in 

this Court, state that petition for rehearing was filed with 

the commission on July 26, 1963, by El Paso Natural Gas 

Company, and on July 29, I963, by the other petitioners. Thus 

more than twenty days had elapsed from the date of the order 

until petitions for review were filed. 

Upon elapse of the twenty-day period after the date 

of the order, July 3, 19^3, the order of the Commission became 

final, and the Commission had no jurisdiction to amend or 

modify that order except after notice and hearing, in a new 

proceeding. Petitioner's failure to comply with the statute 

renders this Court without jurisdiction to hear this appeal. 

A timely petition for rehearing Is essential. As stated in 

73 C. J. S. 506. Public Adm. Bodies and Procedure, Sec. 163: 

"* * * Where the right of judicial review i s 
granted, there must be compliance with the terms 
by which such right i s authorized, and appeals must 
be prosecuted in accordance with requirements of 
the statutes allowing them. The court, In reviewing 
an order of a board, must act within the bounds of 
the statute without Intruding on the administrative 
process." 

Failure to f i l e a timely petition for rehearing 

constitutes a failure to exhaust an available administrative 

remedy. The untimely filing of the applications for rehearing 

were, standing alone, adequate grounds for the Commission to 

deny rehearing. 
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POINT 6 

Indispensable Parties 

6. The Court i s without jurisdiction of the subject 

matter of this action for failure of petitioners to name 

Indispensable parties. 

Respondent Consolidated has, in it s answer in this 

proceedings, advised the Court of the lack of indispensable 

parties in this proceeding, naming such parties. 

The question of the necessity for joinder of these 

parties Is argued fully in the brief of respondent Oil 

Conservation Commission, and we adopt and incorporate herein 

the arguments and authorities presented in that brief. 

POINT 7 

Available Evidence 

7. The order of the Commission is based upon the 

best available evidence, and the Commission has determined, 

Insofar as may be practicably done, the recoverable reserves 

under each tract in the pool, and no evidence was offered by 

petitioners on which a different determination, or any 

determination, of reserves could have been made. 

Petitioners, in their petition under Point IV, A, 

of their Statement of Points, contend that the findings of 

the Commission as to the i n i t i a l recoverable reserves under 

each tract are based on out-of-date data which were designed 

to determine the recoverable reserves in the pool as a whole 

and not the recoverable gas in place under the individual 

tracts in the pool. 

This question i s fully discussed under the Summaries 

of Testimony filed in connection herewith. At this juncture, 
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however, i t i s contended by respondent that the Commission 

received and properly acted upon the best available evidence. 

The Jalmat decision clearly recognizes that the 

Commission i s a body exercising legislative functions, and 

as such i t must, of necessity, acquire the Information 

necessary for an i n t e l l i g e n t decision. As stated I n 2 Am. Jur. 

2d. 264. Administrative Law, Sec. 452: 

"The mere holding of a hearing does not j u s t i f y 
administrative action required to be based upon a 
hearing. The decision of the t r i e r of the facts • 
must be reached i n accordance with the facts pro
vided, and the decision and any required findings 
must find adequate support i n the evidence, formally 
introduced at the hearing, or known to the parties 
I n a l l essential elements. * * *" 

This clearly states the situation that existed i n this case 

before the Commission. 

Petitioners i n f e r that new, up-to-date data i s 

available. They cannot point to any place i n the record where 

they produced this data, or any data on which the Commission 

could base a proper allowable allocation formula. As i s 

shown by the entire record i n this case and the Summaries of 

Testimony f i l e d with this b r i e f , the best, and i n fact the 

only, reserve information meeting the requirements of the 

Commission for the entry of an order based upon the type of 

findings required by statute was offered by respondent 

Consolidated and those supporting respondents beforethe 

Commission. 

In the exercise of i t s functions, the Commission must 

act upon the evidence available to i t . Having failed (and in 

fact been unwilling) to offer the Commission any evidence upon 

which i t could make a proper determination, the petitioners 

cannot now be heard to complain that out-of-date data was 

utilized. 
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Petitioners contend that the use of i n i t i a l re

coverable reserves under each t r a c t , and the use of current 

d e l i v e r a b i l l t i e s , i n making the various calculations 

u t i l i z e d by the Commission i n i t s Order No. R-2259-B was 

not proper. Respondents contend that the order was based 

upon sound engineering. That the u t i l i z a t i o n of new 

reserve calculations would have made no difference i n the 

end result i s clearly shown by the Summaries of Testimony, 

Part I I , p a r t i c u l a r l y the portions discussing testimony of the 

witness David H. Rainey and the rebuttal testimony of witness 

Harry A. Trueblood, Jr., where this question i s further 

discussed. 

POINT 8 

No Valid Proration Order Prior to R-2259-B 

8. There was no valid proration order i n existence 

pri o r to the Issuance of Order R-2259-B and Order R-1670, as 

made applicable to gas prorationing i n the Basin-Dakota Gas 

Pool by Order No. R-167O-C i s inva l i d and void because i t was 

issued without j u r i s d i c t i o n on the part of the Commission, and 

the Commission, i n entering said order, f a i l e d to make the 

basic j u r i s d i c t i o n a l findings upon which such an order can be 

based, which renders said order void, which said fact was 

presented to and argued before the Commission. 

I n i t s Point I , Petitioners contend that the 

Commission cannot change the original gas proration formula 

i n the absence of a finding that waste was occurring under the 

origi n a l formula or that a change of condition had occurred 

requiring a change i n the formula. I n connection with respondent1 

Points 1, 2 and 3 we have discussed the question of a finding 

that waste would occur and the existence of changed conditions. 
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I t i s the purpose of this point to show the Court that there 

actually was no valid proration or allocation order i n effect 

at the time of the hearing, and hence no change was involved. 

True, the Commission had been prorating gas, and 

making its allocation of gas under Order R-1670. I t is the 

position of respondent Consolidated that this order, under the 

decision of Continental Oil Company v. Oil Conservation 

Commission, supra, was void ah i n i t i o . In paragraph 9 of 

Consolidated's p e t i t i o n f o r rehearing, which is a part of the 

record i n this case, i t was stated: 

Order No. R-167O-C is based upon a finding 
that 'there i s a general correlation between the 
de l i v e r a b i l i t i e s of the gas wells i n the Dakota 
Producing Interval and the recoverable gas i n 
place under the tracts dedicated to the wells.' 
Evidence presented at the A p r i l 18, 1962 hearing 
of this matter conclusively shows that no such 
correlation exists, and that the Commission's Order 
No. R-I67O-C i s void insofar as i t establishes an 
allowable allocation formula for the Basin-Dakota 
pool and should be rescinded by the Commission." 

Order No. R-I67O-C i s necessarily before the Court 

as a part of the record i n this case. I t w i l l readily be 

seen that the order i s based upon a finding almost identical 

to the finding held i n s u f f i c i e n t by the Supreme Court I n 

Continental Oil Company v. Oil Conservation Corrsrrlssion, supra. 

The findings upon which Order No. R-I67O-C is based, 

insofar as material here, are: 

"(3) That the producing capacity of the wells 
i n the Dakota Producing Interval i s i n excess of the 
market demand for gas from said common source of 
supply, and that for the purpose of preventing waste 
and protecting correlative rights, appropriate 
procedures should be adopted to provide a method of 
allocating gas among proration units I n the area 
encompassed by the Dakota Producing Interval, 
commencing February 1, 1961. 

"(4) That since the evidence presented es
tablished that there Is a general correlation between 
the d e l i v e r a b i l i t i e s of the gas wells i n the Dakota 
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Producing Interval and the recoverable gas I n 
place under the tracts dedicated to the wells, the 
gas allocation formula for the pool should be based 
on seventy-five (75) per cent acreage times 
d e l i v e r a b i l i t y plus twenty-five (25; cent 
acreage. Such a formula w i l l protect correlative 
rights and w i l l , insofar as i s practicable, prevent 
drainage between producing tracts which i s not 
equalized by counter-drainage." 

Finding No. (3) above i s a good sound finding of fact by the 

Commission which continues as a part of the record of this 

case. Finding No.(4), however, goes to the basic question of 

the j u r i s d i c t i o n of the Commission to enter the operative 

features of Order No. R-I67O-C. I n the Jalmat decision, 

Continental Oil Co. vs. Oil Conservation Commission, supra, 

at page 320, the Supreme Court stated: 

"* * * Further, that portion of the same 
finding that there i s a 'general correlation between 
the d e l i v e r a b i l i t i e s of the gas wells i n the Jalmat 
Gas Pool and the recoverable gas i n place under the 
tracts dedicated to said wells' i s not tantamount to 
a finding that the new formula Is based on the 
amounts of recoverable gas i n the pool and under the 
tra c t s , Insofar as these amounts can be practically 
determined and obtained without waste. Lacking 
such findings, or t h e i r equivalents, a supposedly 
va l i d order I n current use cannot be replaced. 

And, at page 319, the Court outlined the "basic 

conclusions of fact" required for a v a l i d order, Including i n 

these basic findings, the amount of recoverable gas under each 

producer's t r a c t , the t o t a l amount of recoverable gas i n the 

pool, the proportion one bears to the other, and the proportion 

that can be recovered without waste. In this respect Finding 

No. (4) of Order No. R-I67O-C Is f a t a l l y defective. 

On the basis we have discussed, the Jalmat order was 

held void by the court, because the Commission was without 

j u r i s d i c t i o n to enter i t . At page 321, the Supreme Court 

stated: 
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"We therefore find that the order of the commission 
lacked the basic findings necessary to and upon which 
j u r i s d i c t i o n depended, and that therefore Order No. 
R-1092-C and Order No. R-1092-A are in v a l i d and void." 
(Emphasis added) 

I t may be argued that t h i s constitutes a c o l l a t e r a l 

attack on Order No. R-167O-C. On thi s subject the text I n 2 Am. 

Jur. 2d 303. Administrative Law, Sec. 495. Is applicable: 

"Many cases applying the rule that administrative • 
determinations are not subject to c o l l a t e r a l attack 
recognize that the rule depends upon the existence of 
jurisdiction- i n the agency, and i t i s generally held 
that, l i k e the judgment of a court, an administrative 
decision made by an agency acting i n a Judicial or 
quasi-Judicial capacity Is open to co l l a t e r a l attack on 
the ground that the decision i s void f o r lack of j u r i s 
d i c t i o n over the person or the subject matter—that Jfo, 
made without statutory power or i n excess thereof. 
(Emphasis added) 

In the Jalmat decision the v a l i d i t y of pr i o r gas a l l o 

cation order was not raised and the court indulged the presumption 

that i t was "presumably v a l i d . " I n t h i s case the question of the 

v a l i d i t y of the p r i o r order was raised before the Commission and 

has been raised before t h i s Court. 

Since the p r i o r order was void, we are not here faced 

with the s i t u a t i o n of changing the pr i o r proration order. 

Respondent Consolidated asked the Commission to replace a pr i o r 

void order with a va l i d order based upon competent and adequate 

evidence of the type and kind required by the Jalmat decision. 

This i s the kind of order the Commission entered. 

Respectfully submitted, 

KELLAHIN and POX 

By 
Jason W. Kellahin 

HOLME, ROBERTŜ  MORE & OWEN 

By 
Ted P. Stockmar 

I hereby c e r t i f y that a true copy of 
the foregoing instrument was mailed to 
opposing counsel of record on the 24th 
day of February, 1964: 

Ted P. Stockmar 
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STATE OF NEW^X^O 

COUNTY OF SAN JUAN IN THE DISTRICT COURT 

EL PASO NATURAL GAS COMPANY, 
a corporation, PAN AMERICAN 
PETROLEUM CORPORATION, a corpora
t i o n , MARATHON OIL COMPANY; a 
corporation, SOUTHWEST PRODUCTION 
COMPANY, a partnership, and SUNSET 
INTERNATIONAL PETROLEUM CORPORATION, 
a corporation, 

-vs-

OIL CONSERVATION COMMISSION OF 
NEW MEXICO, JACK M. CAMPBELL, 
Chairman, E. S. Walker, Member, 
A. L. Porter, Jr., Member and 
Secretary, CONSOLIDATED OIL & 
GAS, INC., a corporation, 

Petitioners, 

No. 11685, 

Respondents. 

SUMMARIES OF TESTIMONY 

OF 

RESPONDENT CONSOLIDATED OIL & GAS, INC 



These summaries, as well as the Memorandum brief 

submitted herewith, are submitted in accordance with the 

directions of the Court. For convenience the summaries of 

testimony in this complex matter are presented in three 

parts: 

I . A chronological summary of the testimony 

of each witness appearing in the hearing of 

the matter before the Oil Conservation Com

mission of the State of New Mexico (herein 

the Commission) which commenced April 18, 

1962; 

I I . A chronological summary of the testimony of 

each witness appearing in the rehearing of 

the matter before the Commission which 

commenced February 14, 1963; 

I I I . A composite summary of testimony bearing on 

the specific findings of fact made by the 

Commission in its Order No. R-2259-B. 

In Parts I and I I hereafter, each of which deals 

with a separate hearing, the references to transcript pages 

used will in each case refer to the transcript of the 

appropriate proceeding unless otherwise noted. In like 

manner a reference in Part I or I I to an exhibit number 

will refer to an exhibit as numbered and used in the par

ticular hearing unless otherwise noted. 
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In Part I I I hereafter the transcript and exhibit 

references for matters relating to the April 18, 1962 hearing 

will be simply stated. The references to matters relating 

to the February 14, 1962 hearing will be so designated. 

i i 



PART I 

CHRONOLOGICAL SUMMARIES 

OF THE 

TESTIMONY OF WITNESSES 

APPEARING AT THE APRIL 18, 1962 HEARING 



SUMMARY OF DIRECT TESTIMONY 

OF 

HARRY A. TRUEBLOOD, JR. 

Witness for Consolidated Oil and Gas Company, Inc. 

April 18, 1962 hearing 

Mr. Trueblood, in addition to being President of 

Consolidated and thus testifying in part as a member of the 

management of the applicant was presented and qualified as 

a petroleum, engineer (Tr. 15). 

Mr. Trueblood testified that the Basin-Dakota 

reservoir was a large, fairly uniform sand body having no 

more than a 3 to 1 variation in characteristics, with com

munication throughout, which would produce its reserves at 

a low rate of production compared with the gas in place, 

thus allowing underground redistribution of gas i f dispropor

tionate withdrawals are made (Tr. 22, 26-28, 32, 77-78, 145, 

Consolidated'a Exhibit No. l ) . 

In connection with Consolidated's Exhibit No. 3, 

Mr. Trueblood stated that the average reserve per well covered 

thereby was 3.6 billion cubic feet of gas (Tr. 34); that the 

average deliverability of the wells was 1225 MCF per day; 

that approximately 70$ of the wells had below average de

liverability and 30$ above average deliverability (Tr. 35). 

From Consolidated's Exhibits Nos. 2, 3 and 4 he stated 

that as of February, 1962, the average deliverability of the 

473 non-marginal wells was 1404 MCF per day; that 69.6$ of 

these wells had below average deliverability and 30.4$ had 

above average deliverabilities; that the below average delivera

bility wells had 62.3$ of the total fields reserves and the 

above average deliverability wells had 37.7$ of the total field 
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reserve; and that the average reserves of the below average 

deliverability wells was 3 b i l l i o n cubic feet of gas and the 

average reserves of the above average deliverability wells 

was 5 b i l l i o n cubic feet of gas (Tr. 35-39, i n c i . and said 

Exhibits). He further stated that under the 25-75 formula 

the February, 1962, allocation of permitted production for such 

wells would allow the 30.4$ above average deliverability wells 

to produce 61.2$ of the f i e l d allowable and the 69.6$ below 

average deliverability wells to produce 38.8$ thereof, for an 

average of 32.3 MMCF for the above average wells and 8.9 

MMCF for the below average wells, thus permitting drainage 

between tracts. The dramatic red arrow on Consolidated 

Exhibit No. 4 shows visually the drainage concept. (Tr. 39, 

Consolidated Exhibit No. 4) 

Mr. Trueblood showed that as extremes under the 25-75 

formula 2.1$ of the f i e l d wells would receive 12.4$ of the 

f i e l d allowable and 58.8$ of the wells would receive 29.2$ 

thereof (Consolidated Exhibit No. 3). 

For future reference i t Is Important to note that 

Mr. Trueblood made an analysis of an El Paso Natural Gas 

Company (herein "El Paso") study based on 160 wells and made 

at a time when there were only a few more than 200 wells 

in the Pool which, when compared with his analysis of data relat

ing to 473 wells and made a year and one-half later when 

there were just over 500 wells in the Pool, showed an amazing 

consistency as to field-wide averages and ranges of well 

characteristics (Tr. 34-36). His apparent purpose in making 

the comparison was to show that enough data was available as 

to the general characteristics of the Pool and wells therein 

to enable him to forecast that l i t t l e or no significant changes 

in the averages would result from additional development 

(Tr. 36). 



Mr. Trueblood stated categorically that there was 

no direct relationship between deliverabilities and reserves, 

except possibly in lower deliverability ranges (Tr. 33-4); 

that continuance of the 25-75 formula would impair development 

of the Pool thus leaving recoverable gas in the ground (Tr. 

16-18, 24, 37-40, 44, 52, 59, 67, 79, 117-8, 155-6, 160); and 

that the 25-75 formula was and would continue to permit viola-

^ tions of correlative rights and drainage from one tract to 

another not compensated by counter drainage (Tr. 22, 24, 28-30, 

36, 39, 80, 128-9, 195, 199-200; Consolidated Exhibits Nos. -

1 and 4). 

The great bulk of the cross-examination of Mr. True

blood related to the financial condition and management of 

applicant and is not here summarized (Tr. 46-126, inci,, and 

Ohio Oil Company (herein "Ohio") Exhibits A-F, inci.) 
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SUMMARY OF DIRECT TESTIMONY 

OF 

OR N HAZELTINE 

Witness for Southern Union Gas Company 

April 18, 1962 Hearing 

Mr. Hazeltine's testimony in explaining Southern 

Union's Exhibits Nos. 1 and 2 related to showing that the 

reservoir comprising the Basin-Dakota Pool is a blanket 

sand formation with f a i r l y uniform characteristics throughout 

(Tr. 164); that changes in such characteristics are gradual 

across the entire basin (Tr. 164-5, 187); but that there is 

extreme lack of uniformity in the well deliverabilities and 

an erratic spread of deliverabilities from location to 

location (Tr. 165). 

He further stated that there is no way to correlate 

well deliverabilities with subsurface information available 

to operators and nothing that ties deliverabilities to reserves 

(Tr. I65-6, 170, 172) 

He cited examples from his Exhibits to show offsetting 

wells having similar characteristics and reserves but having 

up to a 65 to 1 spread of deliverabilities (Tr. 165-167, 171) 

which he attributed to a r t i f i c i a l fracturing in completion 

practices and the luck of penetrating a natural fracture 

system In d r i l l i n g in a well (Tr. 167-9) but which he stated 

did not materially increase gas reserves (Tr. 169, 171)* 
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On Cross Examination Mr. Hazeltine stated that the 

township method of averaging reserves was a reasonable approach 

(Tr. 173-4), and that the drainage radius of a well could be 

up to two miles (Tr. 195). 

As to a proper allowable formula i t was Mr. Hazel-

tine's opinion that there should be a significant decrease 

(even below 40$) in the weight of deliverability in the 

formula (Tr. 176, 192). 
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SUMMARY OP DIRECT TESTIMONY 

OP 

A. M. WIEDEKEHR 

Witness for Southern Union Gas Company-

April 18, 1962 Hearing 

Mr. Wiedekehr is a Vice President of Southern Union 

Gas Company in charge of exploration and gas supply and also 

a petroleum engineer familiar with the Basin-Dakota Field 

(Tr. 196-8, i n c i . ) . 

He testified that the range of reserves underlying 

any given 320 acre tracts w i l l , at a maximum, range from 5 

to 6 b i l l i o n oubic feet down to l i to 2 b i l l i o n cubic feet at 

the edge of the pool, or a rough range of reserves of 3 or 3^ 

to 1 between the "heart" area and the poorer area (Tr. 198-9). 

He further testified that the range of deliverabilities 

was much greater with the result that the 25-75 formula was 

not protecting correlative rights (Tr. 199-201). He stated 

that as of February, 1962, 21.7$ of 118 wells in the San Juan 

Basin studied received 52.1$ of the allowable.(Tr. 199-200). 

Mr. Wiedekehr stated that operations under the 25-75 

formula are "gutting the heart of the f i e l d , gutting the 

good wells", causing economic waste and violating correlative 

rights (Tr. 201). 

He further stated that a f a i r allowable formula for 

the Basin-Dakota Pool would give 2/3 weight to acreage and 1/3 

to deliverability (Tr. 211), although deliverability was not 

even a necessary part of an allowable formula (Tr. 212). 
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SUMMARY OF DIRECT TESTIMONY 

OF 

ELVIS A. UTZ 

Witness for the New Mexico Oil Conservation Commission 

April 18, 1962, Hearing 

The main thrust of the exhibits and testimony of 

Mr. Utz related to the possible need for establishing a 

minimum per well allowable for the Basin-Dakota Pool. He 

stated that such an allowable would prevent premature abandon

ment of small wells which receive allowables under the 25-75 

formula lower than an economic limit and thereby prevent waste 

(Tr. 221-2, 248). 

Mr. Utz stated that an acreage factor in an allowable 

formula provided a minimum well allowable but that a 25$ acreage 

factor did not provide a sufficient minimum to prevent premature 

abandonment (Tr. 223-4, .271). 

Mr. Utz indicated that i t was incumbent on the 

Commission to permit a l l wells capable of producing the necessary 

gas to be permitted an allowable sufficient to provide a reason

able payout, within statutory requirements (Tr. 223, 232, 243, 269-271] 

so as to prevent premature abandonment of wells thus causing waste 

by leaving recoverable gas in the gound (Tr. 224, 248); and that 

such was proper even if some violation of correlative rights 

occurred (Tr. 250, 278-9). 

Mr. Utz makes the interesting statement that the Com

mission in setting the 25-75 formula prejudged the case and 

affected operators who had no right to appear and present their 

arguments pro and con (Tr. 268). 
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SUMMARY OF TESTIMONY 

of 

BILL A. STREET 

Witness for Pubco Petroleum Corporation 

April 18, 1962 hearing 

Mr. Street was presented as qualified to testify 

in this matter as an expert geologist (Tr. 282-283). On 

several occasions Mr. Street disavowed qualification as an 

engineer or a reservoir engineer (Tr. 34-2, 358). 

The main thrust of his testimony was that "If there 

is a varying thickness in reservoir, the quantity of hydro

carbon reserves will increase or decrease providing the 

other reservoir parameters remain constant." (Tr. 286). This 

opinion is not only not refuted by other witnesses but is 

accepted by a l l of them who dealt with the concept, at least 

to the extent they referred to "net pay sand", i.e., that 

part of the gross thickness of the formation containing recover

able gas. 

His second major premise was that there are sharp 

lateral variations in the gross sand thickness in the Dakota 

reservoir (Tr. 291, 309, 312, 347). In this connection Pubco 

Exhibits Nos. 2 and 3 were presented. Pubco Exhibit No. 2 is 

a cross section of 8 wells across the field and involved a 

total distance across the field of 76^ miles (Tr. 324). Pubco 

Exhibit No. 3 is a cross section of 21 wells and involves a 

distance of 14 miles. This testimony should be compared with 

that of Mr. Hazeltine summarized above and Pubco Exhibit 

No. 2 should be compared with Southern Union Exhibit No. 1. 

As to the same matters Mr. Hazeltine was of the opinion (Tr. 
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164-165) that although variations i n reservoir characteristics 

do occur, the Dakota formation Is a blanket sand and f a i r l y 

uniform throughout with variations occurring gradually from 

location to location. 

Visual inspection of Pubco Exhibit No. 3 confirms the 

gradual character of the variations. Mr. Street's testimony 

(Tr. 308-309) and Pubco Exhibit No. 4 indicate that instances 

of rapid lateral changes can occur, but i t cannot be said that 

such instances are representative of the reservoir (see cross-

examination Tr. 343-347, 397). 

Mr. Street attempted to support his testimony (Tr. 284) 

that the deliverability of a well is directly proportionate to 

the reserves under such well with Pubco Exhibits Nos. 1 and 5. 

In connection therewith he testified that a correlation existed 

between .the deliverability of a well and the gross thickness 

of the formation underlying the well (Tr. 311). In contradiction 

of himself, however, he had earlier pointed out that there is 

a major difference between gross sandstone thickness and net 

reservoir thickness (Tr. 288), and that the gross sandstone 

isopach map cannot be used for reserve calculations (Tr. 289). 

Close visual comparison of Pubco Exhibits 1 and 5 

brings out that although from a distance, the a r t i s t i c use of 

an arbitrary coloring plan creates the illusion of some general 

correlation between well deliverabilities and gross thickness, 

the exhibits when compared on a section by section or township 

by township basis do not bear out the overall visual impression. 

In scrutinizing the exhibits i t should be noted that Exhibit 1 

uses a color range as follows: 

9 



Yellow - Less than 40 feet gross thickness 
Green - 40 to 60 feet gross thickness 
Red - 60 feet and thicker gross thickness 

(with a range of from 60 to 148 feet) 

Exhibit 5 uses a color range as follows: 

Yellow - Deliverabilities of less than 500 MCF 
Green - Deliverabilities of 500 MCF to 1000 MCF 
Red - Deliverabilities above 1000 MCF 

(with a range from 1000 MCF to 18,000+ MCF) 

thus lumping under the red color a much wider spread of deliverabili

ties than exists in the spread of acreage thicknesses in the red area, 

that net pay, not gross pay, should be used in determining reserves 

(Tr. 321); that even net pay is not a substitute for reserve cal

culations (Tr> 336) but simply one of the many factors involved 

i n making them (Tr. 337, 357), and that he did not know what 

the relationship was between deliverabilities and reserves (Tr. 379). 

That Pubco Exhibits 2, 3 and 4 were presented only 

to show the degree of variation of formation thickness is 

made clear by Mr. Street's testimony (Tr. 327, 336, 343). That 

the determinations of net pay sand for each well shown on those 

exhibits or testified to by Mr. Street (Tr. 292-297, 299-305, 

308-309) disclose no general correlation with either the i n i t i a l 
I 

potentials of the respective wells as shown on the exhibits 
t 

or with the deliverabilities thereof as shown on Pubco Exhibit ; 

No. 5 is evident from the wide range of comparative ratios 

which can be made (Tr. 339-341, 343-344, 365-374). In addition, 

Mr. Street disavowed that comparisons of net pay and i n i t i a l 

potentials are useful i n comparing reserves and deliverabilities 

(Tr. 326, 336). 
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I t seems to be Pubco's theory that only high 

deliverability wells should be dri l l e d and completed and that 

only high deliverability wells are "commercial wells" (Tr. 314-16). 

In arriving at this, Mr. Street was forced to admit that the 

"reserves under a well" are those reserves which may be recovered 

through a particular bore hole (i. e . from the radium of drainage) 

and that the 320-acre spacing order is a l l the protection of 

Correlative rights needed (Tr. 313-14, 337) and further that 

the amount of gas a well necessary to make a well commercial is 

dependent on the allowable allocation formula (Tr. 316). 
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SUMMARY OP TESTIMONY 

Of 

DAN CLEVELAND 

Witness for Pubco Petroleum Corporation 

April 18, 1962 Hearing 

Mr. Cleveland was presented as qualified to testify-

i n this matter as a petroleum reservoir engineer (Tr. 399-400), 

His testimony largely related to a reserve study 

made on the reserves attributable to 33 wells using the pres

sure decline method. 

In making his calculations Mr. Cleveland assumed an 

economic producing l i m i t of 26,000 or 27,000 cubic feet per 

day (Tr. 407). On cross examination Mr. Cleveland admitted that 

welli capable of producing less than 765 MCF per month (or 25,500 

cubic feet per day by calculation) may s t i l l have producible 

reserves and that abandonment at that point would be premature 

(Tr. 477). 

From these arbitrarily determine reserve data Pubco's 

Exhibit No. 7 was constructed which purported to show, and from 

which Mr. Cleveland concluded, that the deliverability of a well 

is proportional to the recoverable gas reserves attributable 

thereto (Tr. 408-409). It should be noted that the points 

through which the curve on Pubco Exhibit 7 was drawn by Mr. 

Cleveland were widely scattered and show a wide range of 

characteristics. For example, two of the wells in his 4 billion 

to 5 billion reserve range have deliverabilities of 800 and 4050 

respectively, a difference of over 500$. In this connection 

reference is made to the testimony of Mr. Rainey summarized 

below and to El Paso's Exhibit No. 1 which was constructed by 

the use of an averaging method but applied to a larger number 

of wells. 
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Further reference is made to the rebuttal testimony 

of Mr. Trueblood summarized below and to Consolidated*s Exhibit 

No. 6 which shows conclusively that i t is possible (and equally 

valid or invalid), to draw any number of completely different 

curves showing an apparent relationship between deliverability 

and reserves from exactly the same data. 

The Impact of cross examination relating to the 

validity of the basis of the reserve calculations and of witness 

Trueblood's rebuttal testimony was to discredit completely 

Pubco Exhibit No. 7 and any conclusions derived from i t that a 

proportional relationship exists between deliverability and 

reserves. This i n turn discredited Mr. Cleveland's other 

testimony which i n large part was based on his opinion that 

reserves and deliverability are related. For example, his 

testimony that an allocation formula based primarily on 

deliverability is a just and equitable method of assigning 

allowables (Tr. 401-402); that the previous 25-75 formula pre

vents waste and protects correlative rights (Tr. 402-403); that 

low deliverability wells were receiving more than their f a i r 

share of the f i e l d allowable (Tr, 410); and that further 

development of the Basin-Dakota Pool would be prejudiced by a 

change In the 25-75 allowable formula (Tr. 413). In addition, 

Mr, Cleveland admitted that he had not been able to develop a 

precise formula relating deliverability to reserves (Tr. 462). 

An interesting anomaly i n Mr. Cleveland's testimony 

is the inconsistency of relating the reserves i n a given tract, 

which by his definitions are reserves lying under the particular 

320-acre tract dedicated to the producing well under existing 

well spacing orders (Tr. 425, 457), with the deliverability of 

that well, which by his definition is a function of some or a l l 

of the reservoir characteristics Involved in the drainage area 



of the well (Tr. 401, 410, 435, 459-460). He stated that i t 

cannot be known by anyone whether a given well is draining 

more or less than 320 acres (Tr. 453-454, 457). 

As to wells which have different deliverabilities 

but identical reserves, Mr. Cleveland denied that the higher 

deliverability well will produce its reserves first and that 

then a redistribution of gas would take place underground so 

\ that the' higher deliverability well would produce substantially 

more of the total gas than the other (Tr. 436-437). In opposition 

to this is the testimony of Mr. Trueblobd summarized above. 

Mr Cleveland admitted that under the 25-75 formula, in the 

absence of a minimum allowable, recoverable gas could be left 

in the ground (Tr, 477). 
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SUMMARY OF TESTIMONY 

of 

DAVID H. RAINEY 

Witness for E l Paso Natural Gas Company-

April 18, 1962 hearing 

The testimony of Mr. Rainey as to the reserves 

attributable to the wells in the Basin-Dakota Gas Pool was based 

upon a continuing and continuous study by the reservoir depart

ment of E l Paso based on data gathered over a long period of 

time (Tr. 479, 484). 

These data were developed on a township area basis 

and field-wide averages were not used. Mr. Rainey stated this 

to be a much more accurate method than field-wide averaging 

(Tr. 482). Mr. Rainey concluded that the thickest areas in the 

field are not necessarily the best reserve areas (Tr. 483). 

It was stated that the variations in the actual MCF 

per acre-foot factor varied from a low of 201 MCF per acre foot 

to a high of 537.7 MCF per acre foot (Tr. 484) thus giving a 

ratio of 1 to 2.66 (calculated). 

Mr. Rainey stated that the determination of net 

pay thickness was made on exactly the same basis for every well 

in the Basin (Tr. 485) and that in doing so a l l knowledge of 

core data, log characteristics and quality of sand was taken into 

account (Tr, 488), From these data the recoverable gas reserve 

was calculated for each of the 457 wells in the field where both 

logs and deliverabilities were available (Tr, 479-480, 489). 

It is noteworthy that a l l of the other witnesses at 

the hearings who discussed the E l Paso reserve determinations, 

including those opposed to El Paso, wholeheartedly subscribed to 

the validity of El Paso's work even though there was substantial 
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disagreement over El Paso's use of the work to show a relation

ship between deliverability and reserves. (Tr. 561-2, 637-8, 

649; February 14, 1963 Tr. 17, 168-9) 

The known deliverabilities and the reserves of 

those wells calculated by El Paso were, by an averaging method, 

used by El Paso to construct El Paso's Exhibit No. 1 - a graph 

purporting to show a relationship between deliverabilities 

and reserves (Tr. 489-493). I t should be noted that Mr. Rainey 

stated "... I think we w i l l a l l recognize that i f you plotted 

each individual well, i n addition to getting sort of a shotgun 

pattern on your graph, you get something that's a l i t t l e d i f f i 

cult to see and understand, so for simplicity's sake we averaged 

these by reserve groups,..." (Tr. 489). 

From El Paso Exhibit No, 1 Mr. Rainey concluded 

that a close correlation exists between deliverability and 

recoverable reserves (Tr. 493). This is the same conclusion 

reached by Mr. Cleveland on a similar comparison of 33 wells and 

subject to the same defects disclosed by Mr. Trueblood's rebuttal 

testimony hereafter summarized. Thus, the opinions of Mr. Rainey 

based on his interpretation of El Paso Exhibit No. 1 must be 

scrutinized i n the light of i t s validity. For example, Mr. 

Rainey's views that low reserve wells receive more allowable 

than high reserve wells by virtue of a deliverability formula 

(Tr. 492, 505, 507); that there was drainage from the high reserve 

area to the low reserve area (Tr. 510); and that "any move to 

assign more allowable by virtue of increasing the acreage factor 

to low deliverability wells is a move 180 degrees i n the wrong 

direction." (Tr. 505). 

On cross-examination Mr. Rainey testified that 

there is a direct relationship between permeability and deH\erabiUty 

and a direct relationship between deliverabilities and reserves, 
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but no specific relationship between permeability and reserves, 

thus stating a mathematical absurdity (Tr. 517-8). 

The second phase of Mr. Rainey's temtimony was in 

connection with El Paso Exhibit No. 2 which was a comparison 

of fixed depletion rate and alternate allowable formulae. I t is 

clear that some of the basic data used in El Paso Exhibit No. 2 

was derived from the average curve shown on El Paso Exhibit No. 1 

(Tr. 497) and to that extent is subject to the same defects. 
* 

El Paso Exhibit No. 2 was presented to show the 

impact on groups of wells (averaged by reserve categories) of 

comparing permitted allowables under various allowable formulae 

with an arbitrary so-called fixed depletion rate of 1 million 

cubic feet per day for each 10 b i l l i o n cubic feet of reserves. 

Reference is made to the rebuttal testimony of Mr. Trueblood 

hereafter summarized where the basic data on El Paso Exhibit No. 

2 is reworked on another equally valid (or invalid) averaging 

method (i . e . , averaging by deliverability categories) with sub

stantially different results. 

In speaking of what constitutes a proper allowable 

formula Mr. Rainey testified that the hope of a l l proration 

formulae is to deplete reserves percentagewise on an equal basis 

(Tr. 547). 

In connection with the criticism made at the February 

14, 1963 hearing by Mr. Rainey; of Consolidated's February 14, 

1963 Exhibit No. 4 (February 14, 1963 Tr. 134-5) i t is interest

ing to note that in comparing data he had prepared showing 

i n i t i a l reserve conditions and that which he had prepared 

showing current conditions, his curves purporting to show the 

relationship between deliverabilities and reserves f e l l i n 

exactly the same place for the vast majority of the wells 

studied (Tr, 491-2, El Paso Exhibit No. l ) , and that since, 
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in his opinion they should f a l l exactly in line throughout, 

he admitted the possibility of having attributed a l i t t l e 

bit too much reserve to the high reserve wells (Tr. 511), and 

that a l l the well3 on the end of the curve were "freaks" 

(Tr, 533). 
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SUMMARY OF TESTIMONY 

OF 

L. M. STEVENS 

Witness for Azteo Oil and Gas Company 

April 18, 1962 Hearing 

Mr. Stevens testified that there is a general 

correlation between deliverability and reserves (Tr. 558) 

and testified as to studies made by Aztec based on 101 wells 

in which Aztec is interested. Mr. Stevens introduced Aztec 

Exhibits No. 1 and 2 which were substantially similar in 

import to the deliverability versus reserve graphs presented 

by Pubco Exhibit No. 7 and El Paso Exhibit No. 1. In fact 

Aztec Exhibits 1 and 2 were based on the above referred to 

El Paso study of 457 wells as to which Mr. Stevens testified 

as follows (Tr. 561-562): 

"Q Did the computation of Aztec's reserves on 

an Individual well basis compare favorably with the 

3tudy of reserves made by El Paso as represented on 

El Paso's Exhibit No. 1? 

"A Yes, sir, they compared very favorably. 

"Q DO you have an opinion as to El Paso's reserves 

study and its value in showing the distribution of recover

able reserves in the Basin-Dakota Pool? 

"A I have a very firm conviction that they are 

very correct according to Mr. Rainey's testimony to the 

way that he supported them in his testimony, and also 

because our own reserve and deliverability calculations 

and investigation compared so favorably with themj and I 

think that I'm satisfied that our reserve calculations are 

correct. 
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"Q What Is your feeling as to the appropriateness 

of the El Paso study of 457 wells in this study? 

"A Well, I think it's the most appropriate thing 

that we have seen at this hearing, because i t contains 

457 wells, which was Just about every existing Dakota 

well completion around December of last year or January 

of this year." 

As to there being a general correlation between 

deliverability and reserves Mr. Stevens stated on cross examina

tion that he did not have the slightest idea as to the accuracy 

of such a correlation (Tr. 568); that he had never seen i t explained 

(Tr. 569); and that he was unwilling to define what he meant by 

a "general correlation" (Tr. 571). 

In essence Mr. Stevens' testimony was repetitive of 

that offered by witnesses Street, Cleveland and Rainey. 
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SUMMARY OP TESTIMONY 

OP 

THOMAS F. POPP 

Witness for Sunset International Petroleum Corporation 

April 18, 1962 Hearing 

The testimony of Mr. Popp (who is not a reservoir 

engineer (Tr, 586) was repetitive of the testimony of witnesses 

Cleveland, Rainey and Stevens, Sunset Exhibits 1 and 2 were 

similar in import to Pubco Exhibit No, 7, El Paso Exhibit No. 1 

and Aztec Exhibits 1 and 2, although based on reserve calucla-

tions for 13 wells in which Sunset was interested. 

To the extent such testimony and exhibits purport 

to show a relationship between deliverability and reserves 

reference is made to comments hereinabove made as to the testimony 

of witnesses Cleveland, Rainey and Stevens and to the rebuttal 

testimony of Mr. Trueblood hereafter summarized. 

I t should be noted, however, that Mr. Popp stated 

that a substantial change in the deliverability of a well 

resulting from artificial fracturing operations, did not change 

the reserves of the well (Tr, 580). 
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SUMMARY OF TESTIMONY 

OF 

A. F. HOLLAND 

Witness for Caulkins Oil Company 

April 18, 1962 Hearing 

The testimony of Mr. Holland was largely repetitive 

of that of prior witnesses supporting the 25-75 formula, 

including his admission that he did not know the actual 

drainage area of the wells he had studied (Tr. 6 l l ) . 
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SUMMARY OP TESTIMONY 

of 

FRANK D. GORHAM 

Witness for Pubco Petroleum Corporation 

April 18, 1962 hearing * 

Mr. Gorham subscribed to the testimony of previous 

witnesses that deliverability is proportionate to reserves (Tr. 

620) and that increasing the acreage factor in the allowable 

formula would violate correlative rights (Tr. 621, 625). 

Mr. Gorham confirmed the propriety of calculating 

reserves for wells by the use of township averages (Tr. 622-623) 

thus apparently supporting the practice of El Paso in determin

ing reserves. 

Mr. Gorham stated that the 25-75 allowable allocation 

formula should be continued, or i f changed should more heavily 

favor deliverability (Tr. 625-626). 
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SUMMARY OP REBUTTAL TESTIMONY 

OF 

HARRY A. TRUEBLOOD, JR. 

Witness for Consolidated Oil & Gas, Inc. 

April 18, 1962 Hearing 

I t is noted that the evening previous to Mr. True-

blood's rebuttal testimony, Mr. Rainey had made available to 

him 9 data sheets which contained specific details as to the 

deliverabilities and calculated reserves of the 457 wells 

which were the basis of El Paso Exhibits 1 and 2 and of much 

of Mr. Rainery's testimony (Tr. 538, 539, 543, 545, 628). 

The main thrust of Mr. Trueblood's rebuttal testimony 

was that El Paso and Aztec had erred in their approaches to 

creating El Paso Exhibits 1 and 2 and Aztec Exhibits 1 and 2, 

and that a l l conclusions based thereon were perpetuations of 

the same errors. I t w i l l be recalled that each of those 

exhibits were graphs showing curves based on average points 

of the reserves and deliverabilities of wells f a l l i n g i n specific 

reserve groups. 

To demonstrate the error Mr. Trueblood took the El 

Paso data for each of the 457 wells involved In El Paso's study 

and rearranged the wells into deliverability groups (Tr. 630) 

and then averaged the reserves and deliverabilities of the 

wells f a l l i n g i n each deliverability group (Tr. 63O-631). This 

resulted i n seven average points each representing the wells 

in i t s group which, when plotted on a deliverability versus re

serves graph resulted in a curve radically different from that 

achieved by averaging the same basic data by reserve groups and 

plotting i t (Tr. 633-635, Compare red curve on Consolidated 

Exhibit No. 6 with the curves on El Paso Exhibit No. l ) . 
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Consolidated Exhibits Nos* 7 and 8 are similar 

reworkings of Aztec Exhibits Nos. 1 and 2, the red line being 

Consolidated's reversal of the same data (Tr. 642-4). 

The conclusions which may fairly be drawn from 

Mr. Trueblood*s direct and rebuttal testimony are: 

(1) There Is no precise mathematical or engineer

ing relationship between deliverabilities and reserves 

(Tr. 632, 637 ). 

(2) There is no general correlation between delivera

bilities and reserves where in each reserve range a wide 

variation in deliverabilities exists and where in each 

deliverability range a wide variation in reserves exists 

(Tr. 23, 31, 33, 638, 654) , 

(3) The apparent correlation which exists as to 

a well having deliverabilities of 200,000 MCF and below 

occurs because that well will probably not drain the 

320 acres assigned to i t in any reasonable period of 

time and therefore engineers are inclined to measure 

reserves by the ability of the well to produce (i.e., 

its deliverability) during a reasonable period (Tr. 635). 

(4) That the deliverability of a well results 

from the simultaneous operation of many reservoir and 

rock characteristics which bear upon the capacity of 

that well to produce its reserves but measures or controls 

only the time in which the reserves will be produced and 

not the amount of the reserves (Tr. 636-7, 653). 

(5) That a 60^40 formula would prevent waste by 

permitting the drilling of many wells which otherwise 

would be forecast as uneconomic and not be drilled, thus 

permitting the production of substantial quantities of 
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gas which would otherwise be left in the ground (Tr, 16-18, 24, 

37-40, 44, 52, 59, 67, 79, 117-8, 155-6, 160) 

(6) That a 60-40 formula would aid in protecting 

correlative rights (Tr. 22, 24, 28-30, 36, 39, 80, 128-9, 195, 

199-200, Consolidated Exhibits Nos. 1 and 4), 
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SUMMARY OF THE DIRECT TESTIMONY 

OF 

HARRY A. TRUEBLOOD, JR. 

Witness for Consolidated Oil & Gas, Inc. 

February 14, 1963 Hearing 

Mr. Trueblood introduced as Consolidated's Exhibit 

No, 2 certain basic data sheets prepared by El Paso which had 

been delivered to Consolidated pursuant to subpoena issued by 

the Commission and which showed, among other.data, the gas 

reserves attributed by El Paso to the tracts underlying 460 wells 

in the Basin-Dakota Pool (Tr. 14-15, Consolidated Exhibit No. 2), 

Mr. Trueblood testified that engineers working under 

his supervision had made independent gas reserve calculations 

for the tracts underlying 58 wells as to which core analyses 

and logs had been made available to him by subpoena or otherwise, 

which calculations were then compared with the reserves attributed 

to the same 58 tracts in Consolidatedfs Exhibit No. 2 (Tr. 16). 

He further stated that the calculations of his engineers compared 

favorably with the individual El Paso calculations, ranging 

from a low of 70$ to a high of 130$, with a comparison of total 

reserves for the 58 tracts of 108$ of those calculated by 

El Paso (Tr. 16-17). 

Mr. Trueblood stated that he f e l t the El Paso calcula

tions had been remarkably accurate and honest (Tr. 17, 35) a n d o n 

the basis of his own calculations,as an expert petroleum engineer • 

adopted as his own the calculations made by El Paso for the 460 

. tracts identified on Consolidated Exhibit No. 2 (Tr, 19). 
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Mr. Trueblood further testified in connection with 

Consolidated Exhibit No. 3 that the reserve data from Consolidated 

Exhibit No. 2 was plotted on a map of the Basin-Dakota wells and 

that data contoured to enable him to provide reserve data for 

every well in the field (Tr. 18-19, 42). 

From this he was able to show that the 699 non-

marginal wells which had been given a deliverability factor 

in the Commission's December, 1962 proration schedule had an 

average reserve per well of 3.03 billion cubic feet of gas with 

a total reserve for those 699 wells of 2.159 trillion cubic 

feet of gas (Tr. 19-20). He stated further that the total 

reserves in the field outline, including marginal wells, had 

been determined to be 2.255 trillion cubic feet of gas (Tr. 20). 

Mr. Trueblood testified that Consolidated Exhibit No, 4 

had been prepared to include, for each of the 699 non-marginal 

tracts in the field, data with respect to the acreage factor as 

determined by the Commission; the deliverability as determined 

under Commission rules; the gas reserves for .each tract as 

determined from Consolidated's Exhibit No. 3; and the percent 

of the total of such reserves under each tract (Tr. 20-21). 

Consolidated Exhibit No. 4 also showed, for eight 

possible formulae based on different combinations of acreage 

and deliverability factors, the percentage of the total field 

non-marginal well allowable attributable to each tract under 

each of the eight hypothetical formulae and the ratio between 

each such percentage of the field allowable and the percentage 

of the total reserves attributable to those 699 wells (Tr. 21-33). 

Mr. Trueblood testified that from Consolidated Exhibit 

No. 4 i t was then possible,for each of the 699 tracts, to 

determine which of the eight hypothetical formulae came nearest 

to the ideal of providing a one-to-one ratio of reserves to 
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allowable (Tr. 22-24), but that the best of the eight hypo

thetical formulae would be that one which would best group the 

maximum number of wells near unity (or the one-to-one reserve 

to allowables ratio) (Tr. 24-25). 

Mr. Trueblood testified that Consolidated^ Exhibits 

Nos. 5 and 6 had been prepared from the data on its Exhibit 

No. 4 and showed graphically that the ideal one-to-one 

ratio of reserves to allowables was achieved for the largest 

number of wells under an allowable formula having approximately 

a 60$ (or somewhat larger) acreage factor and a 40$ (or somewhat 

smaller) deliverability factor (Tr. 24-26). 

Mr. Trueblood testified that in evaluating gas reserves 

i t was reasonable to allow a reasonable tolerance for accuracy 

of 30$ on either side of a determined reserve figure (Tr. 26), 

and that any reserve determination which, after granting that 

tolerance, approached a one-to-one ratio of reserves to allowable 

would not be a violation of correlative rights (Tr. 26). He then 

stated that Consolidated1s Exhibit No. 7 showed that the minimum 

number of abuses of correlative rights would occur under an 

allowable formula providing for an acreage factor of 60$ (or 

somewhat more) and a deliverability factor of 40$ (or somewhat 

less) (Tr. 27), and that similar results were obtained by using 

other ranges of tolerance for the accuracy of computed reserves 

(Tr. 27-28) 

It should be noted that in connection with Consolidated1 

request for the admission of its Exhibits Nos. 1 through 7, 

El Paso objected only to Exhibits 3 through 7 and did not object 

to Exhibits 1 and 2 (Tr. 32, 33). 
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On redirect examination Mr. Trueblood testified with 

respect to Consolidated Exhibit No. 8 which he stated wa3 

identical to its Exhibit No. 5 in concept but limited to the 

460 wells for which actual reserve data was available from its 

Exhibit No. 2, and which also showed that the 60-40 formula was 

proper (Tr. 42-3). 

In connection with the validity of deriving gas reserves 

by contouring methods as was done for certain wells from Consolidated 

Exhibit No. 3, i t is interesting to note that Pubco»s Witness 

Cleveland used the same method in connection with work support

ing his testimony (Tr. 58-59). 
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SUMMARY OP TESTIMONY 

OP 

DAN CLEVELAND 

Witness for Pubco Petroleum Corporation 

February 14, 1963 Hearing .-••--.,«̂ .,/;̂ ^̂ v,̂ >,̂ v̂.„. 

Mr. Cleveland presented a study of the recoverable 

gas reserves attributable to 382 wells in the Basin-Dakota 

Field based upon formulae set forth in Pubco Exhibit R-l (Tr. 

53, 60). I t is noted that the formula requires that a "recovery 

efficiency factor" be multiplied times the gas in place computed 

by the volumetric formula and that Mr. Cleveland used non

uniform abandonment pressures in his calculations of reserves 

for various tracts (Tr. 53-5, 83),even though Mr. Cleveland 

admitted on cross-examination that a l l wells could be produced 

to the same abandonment pressure (Tr. 86) and that in his work he 

indirectly considered permeability (Tr. 84, 87, 89) which is a function 

of deliverability. 

I t is also noted that Mr. Cleveland's definition of 

"recovery efficiency factor" on i t s face Involves his arbitarily 

established factor of abandonment pressure (Pubco Exhibit No. R-l) 

and that his volumetric formula includes an acreage factor which 

he a r b i t r a r i l y set at 320 acres although admitting that he had 

"assumed" that every well would drain 320 acres and no more and 

no less "because the spacing distribution out here is on 320 

acres" (Tr. 72). In this connection reference is made to the 

summary of Mr. Cleveland's testimony in the April 18, 1962 hearing 

where he stated that i t cannot be known by anyone whether a given 

well is draining more or less than 320 acres (April 18, 1962 

Tr. 453-4, 457). 
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In any event, except for confirming that contouring 

from known data is an acceptable way of arriving at reserves 

for other wells (Tr. 58-9, 75) and testifying that the recover

able reserves for the developed portion of the Basin-Dakota Pool 

is about 2.8 trillion cubic feet of gas, none of his other 

testimony or exhibits disclosed an individual reserve figure 

for any individual tract or well (Tr. 69) or the ratio between 

the reserves computed by him for any tract to the total reserves 

in the pool (Tr. 69-70). 

Mr. Cleveland's testimony relating to Pubco Exhibits 

Nos. R-2 through R-8 can best be summarized as a broader restate

ment of his testimony and exhibits as presented at the April 18, 

1962 hearing but based on the same erroneous procedure of plotting 

deliverabilities versus reserves from points averaged by delivera

bility groupings used by witness'Rainey at that hearing (Tr. 70). 

In this connection reference is made to the summary of the 

rebuttal testimony (supra) given by witness Trueblood at the 

April 18, 1962 hearing which discredited completely the approach 

to relating deliverabilities and reserves used by witness Cleveland 

and Rainey, and to his further rebuttal in the February 14, 1963 

hearing summarized below. 
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SUMMARY OP TESTIMONY 

OP 

FRANK D. GORHAM, JR. 

Witness for Pubco Petroleum Corporation 

February 14, 1963 Hearing 

The main thrust of Mr. Gorham's testimony was in con

nection with the bases for and the supervision of Pubco's reserve 

calculations which were the basis for Pubco Exhibits Nos. R-2 

through R-8 presented by Witness Cleveland and for Pubco 

Exhibits Nos. R-9 through R-ll presented by Mr. Gorham (Tr. 102-112). 

Mr. Gorham testified that the 382 reserve calculations 

referred to by witness Cleveland has been spotted on a well map 

(Pubco Exhibit R-9) and then contoured to give an iso-reserve 

map of the developed portions of the Basin Dakota Field (Tr. 107) 

but admitted that Pubco Exhibit No. R-9 did not show the reserves 

for particular 320-acre tracts but only showed the per acre 

reserves attributable to each well (Tr. 118) thus exposing the 

exhibit to the same criticism as was made with respect to the 

testimony of witness Cleveland (supra) that reserves calculated 

with respect to a well's radius of drainage is not the same as 

the reserves under the 320-acre tract upon which the well is 

located. 

Pubco Exhibits Nos. R-9 and R-10 were colored i n three 

colors each representing a specified range of well reserves or 

deliverabilities, and from a distance gave a visual impression 

that high reserve and high deliverability areas are the same. 

Close inspection of any detailed area discloses that no close 
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correlation exists and that even where the color of an area is 

the same a wide range of variation can exist in the reserves 

and deliverabilities lumped in a color category (Pubco Exhibit 

No. R-2, Tr. 107, 115-116, 122, 192-193). 

Mr. Gorham stated that Pubco Exhibits No. R-9,R-10 

and R-ll showed a direct relationship between the deliverability 

of a well and the gas reserves recoverable through that well 

bore (Tr. 110-111) but on cross-examination admitted that 

Pubco1s studies had not disclosed whether or not a direct 

mathematical relationship exists (Tr. 116). 

In summary, Mr. Gorham testified that a proper allow

able formula should primarily be on the basis of 100$ delivera-

b i l i t y (Tr. 114-5). 
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SUMMARY OF TESTIMONY 

OF 

DAVID H. RAINEY 

Witness for El Paso Natural Gas Company 

February 14, 1963 Hearing 

Mr. Rainey criticized Consolidated' Exhibits Nos. 3 

and 4 on the grounds that they utilized i n i t i a l recoverable reserve 

calculations and current deliverabilities, stating (Tr. 134-5): 

In attempting to establish a relation
ship between recoverable reserves and de
li v e r a b i l i t y , we should either use i n i t i a l 
recoverable reserves and i n i t i a l deliverability 
or determine current recoverable reserves to 
use against current deliverability," 

In this connection Mr. Rainey apparently overlooked the basic Import 

of a l l prior Consolidated testimony and exhibits, that i s , that 

there was no relationship between deliverabilities and reserves, 

and that the main purpose of the Consolidated exhibits was to 

compare the effect on the correlative rights of a l l owners in the 

f i e l d of the adoption of one formula or another. (Tr. 205), He 

also apparently had forgotten his own testimony at the April 18, 

1962 hearing (where he pointed out that his curves showing i n i t i a l 

conditions and current conditions were exactly the same for the 

vast majority of the wells studied ( Tr. 162, April 18, 1962 Tr. 491 

and El Paso February 14, 1962 Exhibit No. l ) . 

Mr. Rainey further criticized the use by Consolidated 

of recoverable reserves calculated by El Paso in April, 1962, on 

the premise that El Paso's more recent estimates of reserves 

indicated that changes i n El Paso's figures had occurred, giving 

several examples of such changes (Tr. 135-139). In this connection 

the record is clear that El Paso vigorously contested Consolidated's 

efforts to have such data subpoenaed and was unwilling to put Into 
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evidence its more recent reserve calculations for the individual 

wells (Tr. 166-7). 

In connection with both of the above mentioned 

criticisms by Mr. Rainey, reference is made to the rebuttal testi

mony of witness Trueblood that Consolidated could have used 

init i a l reserves, initial deliverabilities or current reserves and 

current deliverabilities, or even other combinations of data without 

significant change in the results and that Consolidated could just 

as well have used El Paso's purported (but unavailable) moasrecent 

reserve calculations (Tr. 205-6). 

Mo3t of the remainder of Mr. Rainey's testimony was 

in connection with El Paso's Exhibits Nos. 1-R and 2-R. Inspec

tion of El Paso ExhibitsNos. 1-R and 2-R will show that they are 

substantially the same as, and repetitive of El Paso Exhibit No. 1 

and Mr. Rainey*s testimony as presented by E l Paso at the April 18, 

1962 hearing, and therefore subject to the comments made with 

respect thereto In the summary of that testimony (supra), par

ticularly as to the method of averaging reserve data by reserve 

groupings. 

In his testimony Mr. Rainey attempted to downgrade 

El Paso's reserve calculations as being accurate for individual tracts 

(Tr. 140-145). In this connection reference is made to the transcript 

of the April 18, 1962 hearing where no similar statement is made 

and where, in fact, Mr. Rainey held out the same data as being 

based on the best available information and methods (April 18, 

1962 Tr. 479-489), and supported i t as evidence in behalf of the 

allowable formula recommended by El Paso. 
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SUMMARY OP TESTIMONY 

OP 

L. M. STEVENS 

Witness for Aztec Oil and Gas Company 

February 14, 1963 Hearing 

The bulk of the testimony of Mr. Stevens and Aztec 

Exhibit No. 1 was based upon data furnished to Aztec by El Paso 

as to the 729 well studies performed by El Paso and referred to -

by Mr. Rainey (supra) and was tantamount to an adoption and 

approval of that work by Aztec (Tr. 168-9). 

Mr. Stevens' testimony and Aztec Exhibit No. 1 was a 

somewhat new approach to the old proposition that a direct 

relationship exists between deliverabilities and reserves, but 

was s t i l l based entirely on the method of averaging data for 

individual wells by reserve groupings (Tr. 179-170) and thus 

subject to the same comments heretofore made about the use of this 

device by witness Rainey, Cleveland Stevens and others (supra). 
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SUMMARY OP TESTIMONY 

OF 

OREN HAZELTINE 

Witness for Southern Union Gas Company-

February 14, 1963 Hearing 

Mr. Hazeltine primarily testified as to deficiencies 

inherent in accurately measuring deliverabilities of wells in 

the Basin-Dakota Field (Tr. 188-9) and that changes in the delivera

b i l i t i e s of a given well, whether natural or a r t i f i c i a l l y induced, 

do not serve to increase the gas reserves available for production 

through that well (Tr. 187). 

Mr. Hazeltine further testified that he disagreed with 

the basis of the calculations presented by witness Cleveland 

(supra) to the extent they were based on the abandonment pressures 

assumed by Mr. Cleveland (Tr. 189-90). 

He further criticized witness Cleveland's method of relating 

deliverabilities to reserves by averaging wells by reserve groupings 

and of giving equal weight to groups of wells consisting of from 

1 to 50 or 60 wells (Tr. 190-1). 

Mr. Hazeltine further called attention to the difference 

between the visual impression created by the coloring scheme used 

on Pubco Exhibits Nos. R-9 and R-10 and a detailed Inspection 

thereof, reciting a number of examples of substantial discrepancy 

(Tr. 191-193). 

Lastly, Mr. Hazeltine testified that there is no direct 

relationship between deliverabilities and reserves (Tr. 193). 
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SUMMARY OF REBUTTAL TESTIMONY 

OF 

HARRY A. TRUEBLOOD, JR. 

Witness for Consolidated Oil & Gas, Inc. 

February 14, 1963 Hearing 

In rebuttal of witness Raineyfs testimony that 

(by the method of averaging wells by reserve groups) a direct 

relationship between deliverabilities and reserves could be 

shown, Mr. Trueblood presented Consolidated Exhibit No. 9 which 

is an individual platting of a l l 460 of the wells identified 

in Consolidated Exhibit No. 2 on a graph of deliverabilities versus 

reserves (Tr, 199-200). 

From this exhibit Mr. Trueblood made a mathematical 

analysis of the true relationship between the deliverability of 

a well and the reserves under the tract underlying the well, 

showing that a simple time relationship exists for a l l wells 

falling on any of the infinite number of straight lines which 

can be drawn through the scattered points bmt also showing the 

fallacy of attempting to average groups of wells with different 

characteristics and showing the violations of correlative rights 

concealed by any averaging method (Tr. 201-203). 

In response to Mr. Rainey's criticism of Consolidated 

Exhibit No. 4, Mr. Trueblood testified as to his reasons for 

using initial recoverable reserves and current deliverabilities 

therein, stating that because actual field production to that 

date had been relatively insignificant the results would be sub

stantially the same, and further, using current deliverabilities 

was designed to give the Commission a better view of the current 

picture (Tr. 205-6). He further stated that from the testimony 
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of Mr. Rainey he could assume that i f Consolidated Exhibit No. 4 

were redone using El Paso's reserve data on 723 wells ( i f i t 

were made available) and original deliverabilities the results 

would not vary in excess of 5$ (Tr. 206) which is well within 

the 30$ range of tolerance used by Consolidated in interpreting 

i t s Exhibit No. 4 (Tr. 26-28). 

In any event the Commission had a l l necessary data 

available (Consolidated Exhibits Nos. 2 and 3, and i t s own 

production records ) so that i t could have (and possibly did) 

make similar calculations on other bases prior to arriving 

at i t s decision. 

In rebuttal, Mr. Trueblood criticized the use by 

witness Cleveland of reserve calculations based on abandonment 

pressures varying from 140 pounds to 1560 pounds (Tr. 96-7) 

and the percentages of water saturations selected by Pubco, t e s t i 

fying to other pressures and percentagges of water saturations 

he deemed correct for such use (Tr. 206-209, 211-212). 

Mr. Trueblood testified that using an abandonment 

pressure as high as 1560 pounds would cause waste (Tr. 209) 

and that increasing the weight given to acreage i n the allowable 

formula would aid in preventing waste (Tr. 210-212). 

As to Aztec Exhibit No, 1, Mr. Trueblood stated 

that rebuilding the exhibit on the basis of averaging by 

deliverability groupings would have shown the opposite result 

from that portrayed (Tr. 212). j 
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P A R T I I I 

COMPOSITE SUMMARY 

OF 

TESTIMONY BEARING ON 

THE COMMISSION'S FINDINGS OF FACT 

IN ORDER NO. R-2259-B 
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FINDINGS NOS. ( l ) , (2), (3) AND (4). The sufficiency of these 

findings has not been objected to and is therefore considered 

to have been conceded by Petitioners. 

FINDING NO. (5) is primarily supported by the testimony of 

witness Trueblood, an expert petroleum engineer (Tr. 15; 

February 14, 1963 Tr. 14), that the i n i t i a l recoverable gas re

serves in the Basin-Dakota Gas Pool total 2,255 t r i l l i o n cubic 

feet of gas and that 96 b i l l i o n cubic feet thereof is attributed 

to the tracts on which there are marginal wells (February 14, 1963 

Tr. 19-20, 422; Consolidated«s February 14, 1963 Exhibit Nos. 

2 and 3). 

Witness Cleveland testified for Pubco, that the 

total present recoverable reserves of the developed portion of 

the Basin-Dakota Field was about 2,792 t r i l l i o n cubic feet of 

gas (February 14, 1963 Tr, 58) and the non-marginal wells in 

the pool had reserves of 2.754 t r i l l i o n cubic feet of gas 

(February 14, 1963 Tr. 69; Pubco Exhibit No. R-5), which is 

well within the reasonable tolerance for computation of reserves 

testified to by witness Trueblood (February 14, 1963 Tr. 26), 

Witness Gorham, also of Pubco, repeated witness 

Cleveland's figure of 2.792 t r i l l i o n cubic feet of gas (February 

14, 1963 Tr. 121; Pubco Exhibit No. R-9). 

Although witness Rainey did not tes t i f y directly as 

to total f i e l d reserves he did say (February 14, 1963 Tr. 147) 

that the average recoverable reserves for 729 wells was 2.848 b i l l i o n 

cubic feet of gas which, by calculation (729 x 2.848 bi l l i o n ) 

gives a total for the non-marginal wells in the f i e l d of 2.076 

t r i l l i o n cubic feet of gas, a figure which compares favorable 

with witness Trueblood's figure of 2.159 t r i l l i o n cubic feet 

for non-marginal wells (February 14, 1963 Tr. 20), and is even 

within the estimate of 5$ made by witness Trueblood (February 14, 

i963 Tr. 206). 
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Many of the technical witnesses recognized the 

impossibility of precise agreement on reserve calculations 

(February 14, 1963 Tr. 26, 140). 

FINDING NQ> (6) is supported by Consolidated's February 14, 

I963 Exhibit Nos. 3 and 4 and the testimony of witness Trueblood 

in connection therewith (February 14, 1963 Tr. 19-21). The 

initial recoverable gas reserves for each non-marginal tract in 

the Basin-Dakota Gas Pool, as shown in Column C, Tract Reserves, 

of Exhibit A attached to Order No..R-2259-B, are identical with 

the initial gas reserves for such tracts appearing in Column 2 

(under the caption R) of Consolidated's February 14, 1963 

Exhibit No. 4, and which witness Trueblood testified had been 

derived from Consolidated's February 14, 1963 Exhibits Nos. 2 

and 3 under a "fair and reasonable approach to the problem at 

hand" (February 14, 1963 Tr. 19). 

Except for isolated instances relating to individual 

wells, no other witness presented estimates or calculations of 

the initial recoverable gas reserves underlying each non-marginal 

tract in the Pool. The nearest approach was made by witness 

Gorham in connection with Pubco Exhibit No. R-9 which shows a 

type of estimated well recovery per acre based on calculations 

of recoveries from each well's radius of drainage which is not 

the same as the 320-acre tract on which the well3 are located 

(Tr. 453-4, 457; February 14, 1963 Tr. 118). 

FINDING NO. (7) is supported by Consolidated»s February 14, 1963 

Exhibit No'. 4 and the testimony of witness Trueblood in connec

tion therewith (February 14, 1963 Tr. 20-21). This finding 

is the result of a simple addition of the individual tract 

reserves shown in Column C, Tract Reserves, of Exhibit A to 

Order No. R-2259-B, and then the determination for each tract 

of Its percentage of the total reserves. These percentages 
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for each tract are shown in Column D, Percent of Pool Reserves, 

in Exhibit A to Order No. R-2259-B, and are identical to the 

percentages shown in the column entitled R in Consolidated's 

February 14, 1963 Exhibit No. 4. 

No other witness presented any determinations of 

the percent of the total pool reserves attributable to each 

non-marginal tract in the Basin-Dakota Pool. 

FINDING NO. (8) i s supported by the testimony of a l l of the 

witnesses who dealt with the matter (Tr. 210-214, 658-659; 

February 14, 1963 Tr. 40-42, 127-128, 140). Although not 

direct evidence the record contains many statements of counsel 

which support the finding and which are not refuted by the 

direct testimony of any witness that i t is practicable to 

allocate production to the respective tracts solely on the 

basis of the percentage of pool reserves therein. 

FINDING NO. (9) i s supported in the record by Consolidated's 

February 14, 1963 Exhibit No. 4 and the testimony .of witness 

Trueblood in connection therewith (February 14, 1963 Tr. 20-21). 

I t i s noted that the data for each tract set out in Columns A and B 

of Exhibit A to Order No. R-2259-B are identical with the data 

set out in Column 2 under the headings A and D in Consolidated's 

February 14, 1963 Exhibit No. 4. 

I t i s further noted that the origin of the data i s 

from the Commission's own fil e s and based upon tests and measure

ments conducted by or in accordance with the Conservation Act 

and the Rules and Regulations of the Commisssion thereunder. 

There i s nothing in the record indicating any objection 

to the accuracy of the data. 

FINDING NO. (10) i s obviously the conclusion reached by the 

Commission on the most vigorously contested and evidenced point 

of the hearings. Without uselessly repeating the references to 
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the transcript pages set out in Parts I and I I hereof, i t is 

safe to say that the bulk of the testimony and exhibits 

presented by El Paso, Pubco, Aztec and others were i n support 

of the premise that a direct relationship or correlation exists 

between deliverabilities and reserves and that a great deal of 

the testimony and exhibits of Consolidated and Southern Union 

were i n support of the opposite premise. 

The dispute might best be reviewed by perusing Con

solidated's February 14, 1963 Exhibit No. 9 which shows the 

random scattering (or shotgun blast effect) of plotting 

separately a l l of the 460 individual wells studied. Visual i n 

spection of the scatter pattern certainly does not give the 

impression of a general trend, correlation or relationship 

between the points plotted. 

I t is noted that no witness supporting the existence 

of a correlation was able to offer any direct mathematical 

prood of a correlation. Their consistent pattern (except for 

Pubco Exhibit No. 7) was to conceal the random scattering of 

plotted points by arb i t r a r i l y selecting certain reserve groups 

and averaging a l l of the random points in each group to arrive 

at an "average well" for that group. The plotting of the 

points representing these average well points seemed to show 

a simple correlation but i t is easily demonstrable that i f 

deliverability and reserve values were assigned to the random: 

points made by a shotgun blast exactly the same invalid con

clusion could be reachedI ' 

In addition, witness Trueblood showed conclusively 

at the end of the April 18, 1962 hearing that by averaging 

exactly the same random data by deliverability groups (instead 

of reserve groups) a totall y different relationship seemed to 

exist (Consolidated Exhibits Nos. 6, 7 and 8; Tr. 629-638). 
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The truth of the matter is that this finding, although 

arising out of hearings replete with expert technical opinions, 

is a recognition by the Commission of the mathematical truism 

that through a more or less random distribution of points an 

infinite number of straight or curved lines can be drawn each 

of which are meaningless except as they reflect the arbitrary 

assumptions or rules established for the guidance of the drafts

man. 

Reference is made to the testimony of witness True

blood for analysis of these problems (Tr. 628-644; February 14, 

1963 Tr. 28, 199-206; Consolidated Exhibits Nos. 6, 7, 8; and 

its February 14, 1963 Exhibit No. 9). 

All of the witnesses, including those recommending 

a 100$ deliverability formula recognized that an allowable formula 

based on acreage alone was not proper, and a l l except those 

recommending a 100$ deliverability formula recognized that 

acreage was a proper factor. 

FINDING NO. ( l l ) is supported by Consolidated's February 14, 

1963 Exhibits Nos. 4-7, inci.; and the testimony of witness 

Trueblood in connection therewith (February 14, 1963 Tr. 20-28, 

40-41). 

It is obvious from the entire record that no practicable 

allowable formula can ever be created which will result in a 

perfect allocation of recoverable reserves. That being so, 

i t is obvious that, insofar as practicable, the Commission 

must seek to establish a formula which will most nearly approach 

the ideal (Tr. .176, 570). There is no evidence in the record 

to the contrary. 

FINDING NO. (12) is obvious from inspection of Columns E and F, 

and H and I of Exhibit A to Order No. R-2259-B. This finding 
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is supported by Consolidated's February 14, 1963 Exhibits Nos. 

4, 5, 6 and 7 and by the testimony of witness Trueblood in 

connection therewith (February 14, 1963 Tr. 20-28). The record 

contains no evidence to the contrary, 

FINDING NO. (13) is directly supported as to the correlative 

rights issue by the testimony of witnesses Trueblood (Tr. 21, 

22, 24, 26 - 30, 36-7, 39-41, 80, 128-9, 195, 199-200; February 

14, 1963 Tr. 21, 26, 201-3, 209-10; Consolidated Exhibits Nos. 

1-8, i n c i . ; Consolidated's February 14, 1963 Exhibits Nos. 4-9, 

i n c i . ) ; Wiedekehr (Tr. 199-200, 210-11); and even by witness 

Stevens (February 14, 1963 Tr. 174). 

In opposition is the testimony of witnesses Rainey 

(Tr. 492, 505, 507, 510); Cleveland (Tr. 402-3, 410; February 14, 

1963 Tr, 64); Gorham (Tr, 621, 625); and Sevens (Tr. 558, 565). 

As to the issue of waste, the finding is amply sup

ported by the testimony of witnesses Trueblood (Tr. 16-18, 24, 

37, 38, 40, 41, 44, 52, 59, 67, 79, 117, 118, 155-6); Hazeltine 

(Tr. 170, 179; February 14, 1963 Tr. 195); Wiedekehr (Tr. 201, 

203, 209); Cleveland (Tr. 477); Rainey (February 14, 1963 Tr. 

144); and Utz (Tr. 221-4, 248). 

- In opposition is the testimony of witness Street 

(Tr. 285); .Gorham (Tr. 620, 625); and Stevens (February 14, 1963 

Tr. 565). 

FINDING NO. (14) is supported by Consolidated's February 14, 1963 

Exhibits Nos. 4-7, i n c i . , and by the testimony of witness True

blood i n connection therewith (February 14, 1963 Tr. 20-28). 

The data set forth in Columns G and J of Exhibit A to Order 

No. R-2259-B is identical with that set forth i n the columns 

headed A/R i n Consolidated's February 14, 1963 Exhibit No. 4 

i n connection with the 25-75 and 60-40 formulae. 
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Except for the general testimony relating to cor

relative rights and waste mentioned tinder Finding No. (13), 

the record discloses no evidence opposed to the validity of 

this data. 

FINDING NO. (15) i s supported, insofar as i t relates to the 

capability of certain wells to drain more than 320 acres, 

by almost a l l of the witnesses (Tr. 22, 195, 199, 453, 6 l l ) . 

That the 60~4O formula w i l l , insofar as practicable, prevent 

drainage between producing tracts which i s not equalized by 

counter drainage i s amply supported by Consolidated Exhibits 

Nos. 1-8, inci.; i t s February 14, 1963 Exhibits Nos. 4-9, 

inci; and the testimony of witness Trueblood in connection 

therewith (Tr. 22, 24, 28-30, 36, 39, 80, 128-9, 195, 199, 

200; February 14, 1963 Tr. 21, 26, 209-10). In addition 

this part of the finding i s supported by witness Wiedekehr (Tr. 

199-200, 210-211). 

FINDING NO. (16) i s an ultimate conclusion of fact properly 

made by the Commission which follows logically and naturally 

from the foregoing Findings relating to drainage and correlative 

rights. 

FINDING NO. (17) i s also an obvious ultimate conclusion of 

fact derivable from a l l of the foregoing Findings. 

FINDING NO. (18) i s a reasonable administrative determination 

amply supported by the inherent complexities of implementing 
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an order Involving so many wells and tracts and In any event 

i t s sufficiency is believed to have been conceded by Petitioners 

Respectfully submitted, 

KELLAHIN and FOX 

HOLME, ROBERTS, MORE & OWEN 

I hereby certify that a true copy 
of the foregoing Instrument was 
mailed to opposing counsel on the 
24th day of February, 1964, 

Ted P, Stockmar 
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STATE OF NEW MEXICO ) 
) IH THE DISTRICT COURT 

COUNTY OF SAN JUAN ) 

EL PASO NATURAL GAS COMPANY, 
a corporation; 
PAN AMERICAN PETROLEUM CORPORATION, 
a corporation; 
MARATHON OIL COMPANY, 
a corporation; 
BETA DEVELOPMENT COMPANY j and 
SUNSET INTERNATIONAL PETROLEUM 
CORPORATION, a corporation, 

Pe t i t i oners , 

- v s - No. 11,685 

OIL CONSERVATION COMMISSION OF NEW 
MEXICO, JACK M. CAMPBELL, Chairman; 
E. S. WALKER, Member; A. L. PORTER, 
JR., Member and Secretary, CONSOLI
DATED OIL & GAS, INC., a corporation, 

Respondents. 

JUDGMENT UPQK MANDATE 

THIS CAUSE came on for consideration by the court 

on this day on the Mandate issued by the Supreme court 

of New Mexico on June 7, 1966, in the appeal from the 

judgment in this cause, said appeal being Cause No. 7727 

on the docket of the Supreme Court of New Mexico. The 

Court having considered the Mandate of the Supreme Court, 

and in accordance therewith, 

IT IS ORDERED, ADJUDGED AND DECREED BY THE COURT 

that the judgment heretofore entered by the Court on the 

2nd day of April 1964, be, and the same i s , in a l l res

pects sustained, and that in accordance with said judgment 

and the Mandate of the Supreme Court of New Mexico, the 

petitioners' petition herein be, and the same hereby is, 

dismissed, 



IT IS FURTHER ORDERED, ADJUDGED AND DECREED BY THE 

COURT that Order R-2259-B of the o i l Conservation Com

mission of New Mexico entered in cause No. 2504 on the 

docket of said Commission, be, and the same hereby i s , 

declared a valid and subsisting order of the Commission. 

DISTRICT JUDGE 

APPROVED AS TO FORM: 

Attorney for Oil Conservation 
Commission of New Mexico 

Attorney for consolidated Oil 
& Gas, Inc. 

Attorney for El Paso Natural 
Gas Company 

Attorney for Pan American 
Petroleum Corporation 

Attorney for Marathon o i l 
Company 

Attorney for Sunset 
International Petro
leum Corporation 
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1 I O P I N I O N -=3 

2 ;j NOBLE, J u s t i c e . 
] 

3 I Consolidatad Oil & Gas, Inc. requested a change in the pro-

4 ! ration formula in the Basin-Dakota qan pool from the existing 
i 

i' 

5 ji "25-75" formula (25% acreage plan 15% acreage, times deliverability 
6 

7 

8 

to a "60-40" formula. The Oil Conservation Commission originally 

denied the change;, but on rehearing, limited to the question of 

recoverable reserves in the pool, reversed i t s decision, ordered 

9 jj the change, and adopted the "60-40" formula. The Commission then 
li 

10 ; denied a requested rehearing. The Commission's order was reviewed 
j 

11 j and affirmed by the d i s t r i c t court of San Juan County. This appeal 
ji 

12; i s from the judgment of the d i s t r i c t court. 

ji 
13 | The d i s t r i c t court reviewed only the record of the adrainistra-
14 j tive hearing and concluded as a matter of law that the Commission's 

I; 
15 ji order was substantially supported by the evidence and by applicable 

i 

16 \ law. This court, in reviewing the judgment, in the f i r s t instance, 

17 makes the same review of the Commission's action as did the 

18! d i s t r i c t court. Reynolds v. Wiggins, 74 N.M. 670, 397 P.2d 469; 
i • 
j : 

19 | Kelly v. Carlsbad Irrigation D i s t r i c t , 71 N.M. 464, 379 P.2d 763. 
2 0 !| As in Continental o i l Co. v. Oil Conservation Cora'n, 70 N.M. 

ij 
21 j; 310, 373 P.2d 809, the Commission was concerned with a formula 22 

23 

24 

allocating production among the various producers from the gaa pool 

- allocation of the correlative rights. I t i s agreed that the duty 

of the Commission in this case i s identiaal with that in Continental, 

25 • but the parties are not in complete agreement as to what Continental. 

26 

27 

28 

29 

requires. I t s proper interpretation requires us to again consider 

the statutes with which we were concerned in that case and which 

are controlling here. Since the pertinent statutory provisions 

were quoted at length in Continental o i l Co. v. Oil Conservation 

SO Com'n, supra, we shall not restate them in detail. 

31 , Recognizing the need and right of the state, in the interest 

32 of the public welfare, to prevent waste of an irreplaceable natural 



1 |j resource, the legislature enacted those laws authorizing the 
r 

2 !; Commission to ex^r-ise control over o i l and gas wells by limiting 

3 ! the total production in the pool, and making i t the duty of the 

4 ' Conmiasion to protect tho correlative rights of a l l producers so 

5 i far as i t can accomplished without waste to the pool. Sections 

6 | 65-3-1 to 29, N.M.S.A. «%953. A review of the history of our o i l 

7 j and gas l e g i s l a t i o n reveals the primary concern i n eliminating and 

8 preventina waste in the pool so far as i t can practicably be dona, 
i 

9 j and next the protection of the correlative rights of the producers 

10 j from the pool. Tha legislature spelled out the duty of the Commis-

11 sion to limit production in such manner as to prevent waste, while 

12 affording: 
13 I " . . . tc the owner of each property i n the pool 

the opportunity to produce his just and equitable 
14 , share of the . . . gas . . . in the pool, being 

an amount, . . . so far as such can be practicably 
15 1 obtained without waste, substantially in the pro

portion that the quantity of the recoverable . . . 
16 ji gas . . . under such property bears "Co €fre t o t a l 

ji recoverable gas . . . i n the pool, . . . " 
17 1; (§ 65-3-14(a), N.M.S.A. 1953) (Emphasis added). 
18; Continental Oil Co. v. Oil Conservation Commission, supra, made 

|: 
II 

19 jj clear those purposes and requirements. 
• j 

20: The disagreement in this case arises from a difference of 
ii 

21 i; opinion as to the proper construction of language in Continental, 

22 i saying that the statute requires the Commission to determine 

23 jj certain foundationary matters without which the correlative rights 
24': of the various owners cannot be fixed, and, specifically, respecting 
25 i those foundationary matters: 

26 ji ". . . . Therefore, the commission, by 'basic 
conclusions of fact' (or what might be termed 

27 : 'find ings'), must determine, insofar as practicable, 
(1) thu amount of recoverable gas under each pro-

28 j; % ducer's tract; (2) the total amount of recoverable 
j; gas in the pool; (3) the proportion that (1) bears 

29 jj to (2); and (4) what portion of the arrived at pro
portion can be recovered without waste " 

30 ;; 

31j The appellants argue that those four findings are jurisdictional in 

32 ! the sense that absent any one of them, the Commission lacked 

-2-



1 

2 

3 
i 
i 

4 i 

5 

6 

7 

8 

9 

10 

11 

12 

13 I 
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18 

19 

20 

21 j! 
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If 

23 j: 

24 j: 

25 I 
i j 

26; 
27 

i' 
28 i| 
29 ji 

j 

30 :i 

31 ,! 

32 !•• 

authority to cor.r'dar or chan-.; any production formula. While the 

parties agree that t i f i r s t throe "basic" facts were specifically 

found, the appellees assert oi.; appellants deny that a percentage 

determination wan made of "what portion of the arrived at propor

tion" can bo recovered ,'Lthout .-/aste. Thus, the main thrust of 

appellants' argument is directed to the contention that the Commis

sion lacked jurisdiction to change the allocation formula. 

We did not, in Continental, say that the four basic findings 

must be determined ir advance of testing the result under an existing 

or proposed allocation formula. Actually, what we said was: 

". . . . That the extent of the correlative 
rights must be determined before the commission 
can act to protect them is manifest." 

In addition, however, Continental observed that the Commission 

should so far as practicable prevent drainage between tracts which 

ia not equalized by counter-drainage and to so regulate as to perrai^ 

owners to u t i l i z e their share of pool energy. While Continental 

stated the four basic findings which the Commission must make beforo 

i t can change a production formula, we were not concerned with the 

language in which the findings must be couched. What we said i s 

that a proposed new formula must be shown to have been "based on 

the amounts of recoverable gas in the pool and under the tracts 

insofar as those amounts can be practicably determined and obtained 

without waste." We then, in effect, said that such findings need 

not be in the language of the opinion but that they or their equiva

lents are necessary requisites to the validity of an order replacing,, 

a formula in current use. I t i s , accordingly, apparent that we 

must consider the Commission's findings to determine whether find

ings in the language of Continental or their equivalent were adopted. 

We think they were. 

The statute, in reguiring the allocation order to afford each 

owner the opportunity to produce his just and equitable share of the 

recoverable gas in the pool, "so far as euch can be practicably 
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obtained without waste," of course, requires the adoption of an 

allocation formula which w i l l permit the owners to produce as 

nearly as possibl e their per rentage of the recoverable gas in the 

pool, with as 1'ttle waste as can practicably be accomplished. I t 

is obvious to us that each different allocation formula w i l l allow 

tha tract owners to produce a different percentage of the total gaa 

in the pool. Having determined (1) the amount of recoverable gas 

under each tract, and (2) the total amount of recoverable gas in 

the pool, the ideal formula would be one that would permit each 

owner to recover a l l of that proportion which the gas underlying 

his tract bears to the total in the pool. But, since the legisla

ture has required the Commission to protect the pool against waste, 

i t must then test the different proposed formulae against the 

percentage which (1) bears to (2) to determine which one w i l l 

permit the tract owner to most nearly produce i t s percentage of tha 

total gas in the pool with the least waste, llnah*S«t*t«is been 

done, then the portion which the gas underlying each tract bears to 

tha total recoverable gas in the pool which can be produced with 

tha least waste can be determined. I t i s this latter figure whfch 

determines the formula that w i l l permit the greater number of 

owners the opportunity to recover the greatest amount allowable 

under the applicable statutes. We think the Commies ion made that 

determination in this instance. 

The Commission termed the relationship between the per

centage of total pool allowable apportioned to each tract by a 

formula, as compared to those percentages of total pool reserves, 

the A/R factor. I t , thus, based each formula on the amounts of 

recoverable gas in the pool and under the tracts insofar aa those 

amounts can be practicably determined, as Continental requires i t 

to do. Applying the statute and the rule of Continental, the Com

mission determined that i t must then select the allocation formula 

that w i l l allow the maximum number of wells in the pool to produce 
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as nearly as possible their complete percentage of the pool 

reserves. The Commission then made the required test applying both 

the "25-75" and the "60-40' formulae and determined that neither 

correlative rights nor waste were being adequately protected under 

the "25-7V formula :>ufc that both would be more nearly protected 

insofar ar, can be practicably determined under the "60-40" formula, 

and found the percentage that each owner could produce of the total 

pool reserves. I t was further determined by the Commission that 

the "60-40" formula w i l l , insofar as i t i s practicable to do so, 

afford to each owner the* opportunity to use his just and equitable 

share of the reserve energy and prevent drainage between producing 

tracts which is not equalized by counter drainage. 

I t i s true that the order in this instance did not, in the 

express language of the Continental Oil Company decision, find the 

"portion of the arrived at proportion" which "can be recovered 

without waste." However, our review tfff the Coamiiaillxn^^Tindinga 

reveals that i t did make the requested findings in language equiva

lent to that required by Continental and did adopt a formula in 

compliance with statutory requirements. We think the findings as 

a whole determine that the percentage set forth in Schedule J con

stitute the 'portion of the arrived at proportion" which can be 

recovered by each owner without waste. We agree with the d i s t r i c t 

court that the Commission made those basic findings necessary to 

authorize i t to change the production formula tnd that i t s Order 

R-2259-B i s valid. 

I t follows that the judgment appealed from should be affirmed. 

IT IS SO ORDERED. 

Justice 

WE CONCUR 

J. 
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R. Rugo Cotter, et a l , Appellees Shaffer and Butt 

(Continued) 



IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

Cases t o be Submitted 

Monday 
October 18, 1965 

9:00 A. M. 

CONSOLIDATED FOR ORAL ARGUMENT ONLY: 

P e t i t i o n s t o Review Decision o f 
Board o f Bar Examiners 

No. 7363 Hobart M. Shulenburg, Pro Se 
Pet i t i o n e r 

No. 7874 Jacob Carian, A. L. Strong 
Pet i t i o n e r Malcolm G. Colberg 

No. 7883 D. Peter Rask, Sutin and Jones 
P e t i t i o n e r 

No. 7900 Leroy R. Warren, 
P e t i t i o n e r 

S t e r l i n g F. Black 

No. 7908 Grover Lawrence Severs, 
P e t i t i o n e r 

Traub, Parham and Z u r i s 

vs. 

Board o f Bar Examiners of 
the State o f New Mexico, 

Respondent 

Marron and Houk 



IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

Cases to be Submitted 

Tuesday 
October 19, 1965 

9:00 A. M. 

No. 7698 

Eula Mae Bailey, et a l , Appellees 

vs. 

Jeffries-Eaves, Inc., et a l , 
Appellants 

P a t r i c i o S. Sanchez 

Sutin and Jones 
Matias A. Zamora 

No. 7742 

Katie Mae Johnson, Appellee 

vs. 

David A. Gray, et a l , Appellants 

E. Ray Phelps 

James L. DOW 

No. 7768 

Ohio Casualty Insurance Co., 
Appellant 

vs. 

American Insurance Co., 
Appellee 

Neal and Neal 

Girand, Cowan and Reese 

No. 7776 

S. I . C. Finance-Loans of Menaul, Bigbee and Byrd 
Inc., Appellee John A. M i t c h e l l 

vs. 

W. J. Upton, State of New Mexico 
Bank Examiner, Appellant 

Boston E. Witt, Attorney General 
Wayne C. Wolf, Asst. A t t y . Gen. 
Howard M. Rosenthal 

Special Asst. A t t y . Gen. 
Amicus Curiae: 
Iden and Johnson 
Richard G. Cooper 
J. J. Monroe 
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IH THE SUPREME COURff OF STATE OF HEW MEXICO 

EL PASO NATURAL OAS COMPANY, ) 
& corporation, et a l . , i 

Petitioners and Appellants,) 

v. { Ho. 7727 

OIL CONSERVATION COMMISSION ) 
OF NEW MEXICO, at al., j 

Respondents and Appellees. } 

MOTION FOR EXfEHSIOH OF TIME 

Petitioners and Appellants, through their attorneys Seth, 

Montgomery, Federici & Andrews, move the Court for an extension 

of tlae to and including April 23, 1965, within which to file 

their Reply Brief In the above cause and state that by reason 

of participation by various counsel from various states and due 

to the press of business of one or all of counsel they have been 

unable to prepare a Reply Brief by April 12, 1965. 

SETH, MONTGOMERY, FEDERICI & ANDREWS 

By 
William R. Peaenci 
P. 0. Box 2307 
Santa Fe, New Mexico 

Approved this 9th day of 
April, 1965. 

Davia w. carmody 
Chief justice 



or 

IH THE SUPREME COURT OF THE STATE OF NEW MEXICO 

EL PASO NATURAL OAS COMPANY, 
a corporation, PAN AMERICAN 
PETROLEUM CORPORATION, a 
corporation, MARATHON OIL 
COMPANY, a corporation, and 
SUNSET INTERNATIONAL PETROLEUM 
CORPORATION, a corporation, 

Petitioners-
Appellants, 

vs. 

OIL CONSERVATION COMMISSION OF 
NEW MEXICO, at al., 

Respondents. ' 

Ne. 772? 

MOTION FOR EXTENSION OF TIMS TO FILE REPLY BRIEF 

Petitloners-appellants In the above causa, through their 

attorneys, stove the Court for an extension ©f tl»e te 

April 12, 1965 within which te file their Reply Brief and state 

that due to the press of business they have been unable to 

prepare the Reply Brief within tho tiae allowed. 

SETH, MONTGOMERY, FEDERICI & ANDREWS 

By 
350 Bast paiaoe Avenue """ 
Santa Fe, Hew Mexleo 

One of the Attorneys for Petitioners 

APPROVED this 
day of March 1965. 

JUSTICE" 

GRANTED 



IN THE SUPREME COURT OF THE STATE OF NSW MEXICO 

EL PASO NATURAL GAS COMPANY, ) 
a Corporation, et al., ) 

Petitioners- ) 
Appellants, j 

-v-s- ) NO. 7727 
) 

OIL CONSERVATION COMMISSION } 
OF HEW MEXICO, et al., ) 

) 
Respondents- ) 
Appellees. ) 

MOTION FOR EXTENSION OF TIME TO FILE BRIEF 

Respondents-Appellees in the above cause, through their 

attorneys, move the Court for an extension of time to March 1, 

1965, within which to f i l e their answer brief and state that 

by reason of participation of counsel in the case being out

side of the State and necessity for participation in other 

hearings by counsel for respondents that they are unable to pre

pare their answer brief within the time allowed. 

KELLAHIN & FOX 

By 
P. 0. Box 1769 
Santa Fe, Hew Mexico 

ATTORNEY FOR RESPONDENT-APPELLEE 
Consolidated Oil & Gas, Inc. 

APPROVED this day of 
January, 1965. 

j . M. DURRETT, Jr. 
Special Assistant Attorney General 
Representing Respondent-Appellee 

Chief Justice " ' Oil Conservation Commission 



SETH. MONTGOMERY. FEDERICI & ~ SDREWS 
ATTORNEYS AND COUNSELLORS A .W 

P. O. BOX 
SANTA F E , NEW MEXICO 

U J 
L=3 

Hovejaber 24, 1964 

Mr. Garrett c. Whitworth 
£1 Paso Natural Gas Company 
Post Office Box 1492 
£1 Paso, Texas 

Mr. Jason W. Kellahin 
Post Office Box 1769 
Santa Fe, Hew Mexico 

Mr. williaa B. Kelly 
Gilbert, white & Gilbert 
Bishop Building 
Santa Fe, New Mexico 

Mr. James M. Durrett 
Attorney 
Oil Conservation Commission 
State Land Office 
Santa Fe, New Mexico 

Mr. K.ent B. Hasipton 
Marathon Oil Company 
P 0 Box 120 
Casper, Wyoming 

Mr. Boss Malone 
Post Office Drawer 700 
Roswell, New Mexico 

Rej El Paso Natural 
Gas Company vs. 
Oil Conservation CoisBission 
No. 7727, Supreme Court of 
New Mexico 

Gentleraen; 

Enclosed is copy of order approving extension of time to 
January 1, 1965 to file brief in the above appeal. 

Very truly yours, 

WBF:dd 
Enclosure 



IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

EL PASO NATURAL GAS COMPANY, 
a Corporation et a l . , 

Petitioners-
Appellants, 

vs No. 7727 

OIL CONSERVATION COMMISSION OF 
NEW MEXICO et a l . , 

Respondents. 

MOTION FOR EXTENSION OF TIME TO FILE BRIEF 

Petitioners-Appellants i n the above cause, through their 

attorneys, move the Court for an extension of time to January 

1, I965 within which to f i l e their brief in chief and state 

that by reason of participation by several counsel in the case 

and their absence from the State during the month of November 

that they are unable to prepare their brief i n chief within the 

time allowed. 

SETH, MONTGOMERY, FEDERICI & ANDREWS 

P. 0. Box 2307 
Santa- Fe, New Mexico 
One of the Attorneys for Petitioners 

APPROVED this 
November, 19647 

day of 

Chief Justice 



IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

EL PASO NATURAL OAS COMPANY, ) 
a corporation* et al 

Petitioners-
Appellants, 

vs. No. 7727 
OIL CONSERVATION COMMISSION OF 
NEW MEXICO, et al 

Respondents. 

MOTION FOR EXTENSION OF TIMS TO FILE BRIEF 

Petitioners-Appellant8 in tha above cause, through their 

attorneys, move the Court for an extension of time to December 

1, 1964 within which to file their brief in chief and state 

that by reason of participation by several counsel in the case 

and their absence from the State during the month of October, 

that they are unable to prepare their brief in chief within 

the time allowed* 

SETH, MONTGOMERY, FEDERICI Ss ANDREWS 

Santa Fa, N̂ w Mexico 
One of the Attorneys for Petitioners. 

APPROVED this 

October, 1964, 



3TATB W MM MEXICO COUNTY OJ» BAH SHAH 21 THE DISTRICT COURT 

EL PABO MATURAL OAS COtgTAIfY* 
e eorporatioa, BAH AMISICAH 

ft 

ftttltioiam. 

Mo. 11685 

mmQ, JACK *. oumx&, oaaMttii 
£• S« VALKBEf Ma£&€J*i A# POIiTER 
JB«» Member mg* Seer^tajFy* and 
COSBOLZmTBB 03X & OAS, « « , a 
$CKPp*s?at is?i 

Coiaes flow the attorney for th© jUHq?oate»t» l a the shove 

entitled cause and waives notice of the tint and plaee of the 

settling of the BUI ef S»«pt ions herein, and doe© hereby con-

n&nt that without atqr further notice, the Honorable C, C , 

MeCuiioh isay sign aatf settle as i i M i l of ^ceptioa*. 

Respondents. 

m 

J« » . iDtarirett, J r . 
Special MB®im%m% Attorney Oe^era: 

Itapiwaeittliig the Hew Mexico Oil 
Conservation Cotaaieeloa 

1 



DISTRICT COURT 
SAN JUAN COUNTY, N. M. 

r AUG26 1964 

STATE OF NEW MEXICO) CLERK 

IN THE DISTRICT COURT 
COUNTY OF SAN JUAN ) 

EL PASO NATURAL GAS COMPANY, 
a corporation, PAN AMERICAN 
PETROLEUM CORPORATION, a 
corporation, MARATHON OIL COM
PANY, a corporation, and SUNSET 
INTERNATIONAL PETROLEUM CORPORA
TION, a corporation, 

OIL CONSERVATION COMMISSION OF NE,-/ 
MEXIDO, JACK M. CAMPBELL, CHAIRMAN, 
E. S. TALKER, Member, A. L. PORTER, 
JR., Member and Secretary, and 
CONSOLIDATED OIL & GAS, INC., a 
corporation, 

This matter having come on to be heard before the Court 

on Motion of Appellants, for an Order extending the time within 

tfhich to f i l e the transcript upon appeal, and the Court being 

otherwise f u l l y advised i n the premises, 

IT IS, THEREFORE, ORDERED, that the time within which to 

f i l e the transcript upon appeal be and the same hereby i s ex

tended u n t i l the 1st day of October, 1964. 

Petitioners, 

No. 11685 

Respondenta 

0 R D E R 

&/ C. C. McCULLOH 
DISTRICT JUDGE 



R E C E I V E D 

AUG 2 7 A.M. 
DISTRICT COURT 

SAN JUAN COUNTY, N. M. 

SETH & MONTGOMERY 

£ AUG261964 

STATE OF NEW MEXICO) ( J CLERK 

DISTRICT COURT IN THE 
COUNTY OF SAN JUAN ) 

EL PASO NATURAL GAS COMPANY, 
a corporation, PAN AMERICAN 
PETROLEUM CORPORATION, a 
corporation, MARATHON OIL COM
PANY, a corporation, and SUNSET 
INTERNATIONAL PETROLEUM CORPORA
TION, a corporation, 

OIL CONSERVATION COMMISSION OF NEW 
MEXIDO, JACK M. CAMPBELL, CHAIRMAN, 
E. S. TALKER, Member, A. L. PORTER, 
JR., Member and Secretary, and 
CONSOLIDATED OIL & GAS, INC., a 
corporation, 

This matter having come on to be heard before tha Court 

on Motion of Appellants, for an Order extending the tine within 

which to f i l e the transcript upon appeal, and the Court being 

otherwise f u l l y advised i n tha premises, 

IT IS, THEREFORE, ORDERED, that the time within which to 

f i l e the transcript upon appeal be and tha same hereby is ex

tended u n t i l the 1st day of October, 1964. 

Petitioners, 

No. 11685 

Respondents. 

ORDER 



RECEIVED 

j .SETH 
7 < 38 

JUL 21 A.M. 
MONTGOMERY 

DISTRICT COURT 
SAN JUAi! COUNTY, N. M. 

i • i f " "•• ~ J / " " " ] f v r \ 

I JUL2019S4 ' 
V y ^ r k n i J 

( J CLERK 

STATE OF NEW MEXICO j 

COUNTY OF SAN JUAN J 

EL PASO NATURAL GAS COMPANY, 
a corporation, PAN AMERICAN 
PETROLEUM CORPORATION, a 
corporation, MARATHON OIL COM
PANY, a corporation, and SUNSET 
INTERNATIONAL PETROLEUM CORPORA
TION, a corporation, 

IN THE DISTRICT COURT 

Petitioners, 

vs. No. 11685 

OIL CONSERVATION COMMISSION OF NEW 
MEXICO, JACK M. CAMPBELL, CHAIRMAN, 
E. S. WALKER, Member, A. L. PORTER, 
JR., Member and Secretary, and 
CONSOLIDATED OIL & GAS, INC., a 
corporation, 

Respondents. 

ORDER 

This matter having come on to be heard before the Court 

on Motion of Appellants, for an Order extending the time 

within which to f i l e tha transcript upon appeal, and the 

Court being otherwise f u l l y advised i n the premises, 

IT IS, THEREFORE, ORDERED, that tha time within which 

to f i l e the transcript upon appeal be and the same hereby 

ia extended u n t i l the l e t day of September, 1964. 

*/„„,£, C, McCULLOH 
DISTRICT JUDGE 

\ 



j . o. SETH (1883-1963) S E T H , MONTGOMERY, F E D E R I C I X ANDREWS 
ATTORNEYS AND COUNSELORS AT LAW M i U f j 0 F F i C C OCC 

r « « ^ ° , M E , , V 3 5 0 EAST P A L A C E AVENUE 

FRANK A N D R E W S S A N T A F E , N E W M E X I C O 8 7 5 0 1 „ „ _ j ^ O S T ^ F ' F I . C E B O X . 2 3 0 7 
F R E D C . H A N N A H S " ~ 

.. . P O S T O F F I C E B O X 2 : 

1034 JUL U jjLzaaAs 
G E O R G E A . G R A H A M , J R , T E L E P H O N E 9 8 2 - 3 8 7 6 

R I C H A R D S. M O R R I S 

F R E D E R I C K M. M O W R E R 

July 10, 1964 

Mr. Ben R. Howell 
El Paso Natural Gas Company 
Post Office Box 1492 
El Paso, Texas 

Re: El Paso Natural Gas Company 
et a l vs. Oil Conservation 
Commission et a l 

Dear Mr. Howell: 

Enclosed i s copy of the Order which was signed by 
the Chief Justice of the Supreme Court permitting 
f i l i n g of the original only of the Oil Conservation 
Commission transcript and exhibits in the appeal. 

Since the case is not yet docketed i n the Supreme 
Court, the original of the Order w i l l not be f i l e d 
u n t i l the transcript has been completed and f i l e d 
i n the Supreme Court. I understand from the 
reporter that the transcript w i l l be ready for f i l i n g 
on the due date of July 27. 

WRF :dd 
Enclosure / , 

CC - Atwood & Malone 
Kent B. Hampton 
Kellahin & Fox 
Gilbert, White & Gilbert 

/ / 3 • M. Durrett, Jr. 
Special Ass't Attorney General 

Very t r u l y yours, 

•z o -

(with enclosure) 



n m OFFICE GCC 

13B4 JUL 1 "j AH 7 35 

IN THE SUPREME COURT OP THE STATE OP NEW MEXICO 

EL PASO NATURAL GAS COMPANY, ) 
a corporation, PAN AMERICAN ) 
PETROLEUM CORPORATION, a ) 
corporation, MARATHON OIL ) 
COMPANY, a corporation, and ] 
SUNSET INTERNATIONAL PETROLEUM ) 
CORPORATION, a corporation, j 

Petitioners, ) 

vs. ) No. 

OIL CONSERVATION COMMISSION OF 
NEW MEXICO, JACK M. CAMPBELL, 
Chairman, E. S. WALKER, Member, 
A. L. PORTER, JR., Member and 
Secretary, and CONSOLIDATED 
OIL & GAS, INC., a corporation, 

Respondents. 

O R DER 

This matter having come on to he heard upon oral motion 

of petitioners for preparation and acceptance of the record 

herein, and I t appearing to the Court: 

1. That the above styled cause was f i l e d In the 

D i s t r i c t Court of San Juan County, State of New Mexico, as an 

appeal from the order entered by the Oil Conservation 

Commission of New Mexico, said appeal being designated on the 

docket of said court as follows: El Paso Natural Gas Company, 

et a l , vs. O i l Conservation Commission of New Mexico, et a l , 

No. 11685. 



OFFICE OCC 

m JUL 13 m 7 l 35 

2. That the parties hereto by the i r respective attorneys 

have heretofore stipulated that the original transcript only, 

with exhibits and attachments thereto, of the hearing before the 

Oil Conservation Commission of New Mexico i n the Application Of 

Consolidated Oil & Gas, Inc., For An Amendment Of Order No. 

R-1670-C Changing The Allocation Formula For The Basin-Dakota 

Gas Pool, San Juan, Rio Arriba And Sandoval Counties, New Mexico, 

being Case No. 2504, Order No. R-2259-B, on the docket of said 

Commission, which transcript of proceedings was received i n 

evidence subject to objections as an exhibit i n the said D i s t r i c t 

Court, be considered as i f the same had been Included In the 

transcript, b i l l of exceptions and record, as prepared and 

ce r t i f i e d by the clerk of the court i n t h i s appeal. 

3. That the D i s t r i c t Court of San Juan County has hereto

fore entered i t s Order approving the Stipulation of the parties 

and granting permission to submit the original only of the 

transcript of testimony as set f o r t h i n the Stipulation. 

AND the Court being f u l l y advised i n the premises and good 

cause appearing therefor, 

IT IS ORDERED that the original only of the transcript, 

with a l l exhibits and attachments thereto, of the hearing before 

the Oil Conservation Commission of New Mexico In Case No. 2504 

on the docket of said Commission, be and the same Is hereby 

received i n Court for a l l intents and purposes as I f the same had 

been Included i n the transcript and b i l l of exceptions c e r t i f i e d 

to the Court by the said D i s t r i c t Court of San Juan County-in I t s 

transcript and b i l l of exceptions. 

/S/ J. C.Compton 
CHIEF JUSTICE 



STATS OF KJSW MSDCXCO COUNTY Of SAM JXIAil Iti 1'BB DIST8ICT COOKT 

£1, PASO MATURAh OAS COMPANY, 
a corporation, PAh AHfiHKAN 
vssmh&m CORPORA'XIOH, a 
corporation, MARATHON OIL 
COKPAEY, a corporation, B E I ^ 
DE/SLOPMSirr CQHPASV, and 
SUBSET IIITBIiSATIOtlAL P8TRQLE0M 

CORPORATION, a corporation, 

Petitioners, 

va. ilo. 11685 
OXI* CONSERVATION CQMHXS&XON OF 
HEM MEXICO, JACK M. CAMPBSU., 
Chairman, i i . 6. tfalker, neither, 
A . L . PORT BR, J * . , Meaiber ana 
secretary, COMSOLXDATEP OIL 6 
<3AS, I M C , a corporation, 

Respondents• 

f i i f y ^ f H P 
wmsftSAS, petitioners nave heretofore filed their 

notice of Appeal In the above cause permitting and allowing 

an Appeal to the supreme court of the state of sew Mexico 

from the Judgnent entered therein? and 

WHEBJSAS, Petitioners and Respondent© desire that the 

original transcript only, with exhibits and attachaenta thereto, 

of the hearing before the Oil Con»ervation eoiwn lesion of Hew 

Hexico be aubtoitted to the supreraa Court ot Bew Mexico. 

8<ffl, Tmwtom, the uwderei^Red attorneys ef record 

for the respective parties hereto hereby stipulate and agree 

that the original transcript only, with all attachments and 

exhibits thereto, of the hearing before the Oil Conservation 

Commission of Sew Mexico in the mattar of the Application of 

Consolidated Oil & Oaa> Inc., For An Aaendnent oi Order no. 

R-1670-C, Chaffing The Allocation formula For Tha aasin-

paXota aa» Pool, sen Juan, Bio Arriba And Sandoval Comities, 



New Mexico, case do. 2504, order Ho. ft-*2S*»av on the docket 

of said coreaieexon, which transcript of proceedings was filed 

in evidence in the District Court of ;>ai= Juan County, fcew 

Mexico, subject to objections by the parties, and received 

by the said District court in evidence as an exhibit in 

Cause tio. in the said District Court, shall be considered 

by the Court aa if the sasae had been included In the transcript, 

b i l l of exceptions and record, as prepared and certified by the 

cierk of the court relating to the appeal herein new pending. 

IT is mmmn mtmtmTm m& homm that except for 
tb* natters iticltided in this stipulation, a l l other matters 

requested in the praecipe heretofore filed in this cause shall 

be included in the transcript of the record proper, subject 

to settlement aa a b i l l of exceptions aa in other cases 

provided. 

^ R 9 m T c # %IIT«OaTK 

mmm, mmoomm, pssasttxcx & AHDRSVIS 

« * _ , „ 

Attorney* for Bi Paso natural daa coatpany 

J . K. SMITH 

A? WOOD &, mimm 

m ... 
Attorneys for Pan Ajaaric&n Petroleum Corp. 

K3WT 3 . HAMfTCKr 

ATVIOOD & MAMttlS 

Bv 
Attorneye for Marathon Oil Cowpany 



, 

Attorneys for Sunset International 
l^troleuat Corporation 

M» Durrett, Jr .^ 
special Assistant Attomay General 
Kepraeentir. j tha 8ew Mexico Oil 
Conservation Commission 

K3LLAKIM It FOX 

ay . 

Attorneys for consolidated: Oil & Gas, Inc. 

williaa B. Kally 

Attorney© for Texaco, Inc, and 
Sunray DX oil company 

KS8P0UD8H"rS-APPBM«lSS 



IH TM 3KESTMCT COURT OF SAJf JUAN COSWET 

STATE Of NEW KEXICO 

EL PASO NATVBAL GAS COMPANY, a 
corporation, FAN ANEB&XCAN PSTHOIJ&aJH 
GOHPQRATION, & corporattOii, MAHATHON 
OIL COMPANY, ft corporation, BETA 
DEViLOrmNT ommm, and SUNSET wmn~ 
NATIONAL msmxmm COHFOBATIQN, & 
corporation. 

OIL COISmRVATXOK OOfSOSS ION OF NEU 
MEXICO, JACK 8. CAKPSSLL, Chairaan, 
£ . S. WALKER, Steafcer, A, I*, PORTER, 
J B . , Slabber and Secretary, COi&OXjlI&TEP 
03X & OAS, inc . , a corporation, 

Reaporidortc. 

So, U,6d5 

II 0 T I C £ 

TOs 

J . M. Durrett, J r . 
Special Assistant Attorney Oeaeral 
Representing the tig* Mexico Oil 
Conservation Scseatsaiofs 

Santa Fe, New Mexico; 

Jason Kellahii; 
Kellahii. * f 
Attorneys for Consolidated Oil & Gas, Inc, 
54| East San Fraicisco street 
Santa Pe, Hen Mexico; 

Wa. B. Kelly 
Gilbert, White & Gilbert 
Attorneys for Texaco, Inc., and Mwimy M 
Oil Coopaxy 
Bishop Bulla!. # 
Santa Fe, New Mexico 

Please take notice that petitioners £1 Paso natural Oas 

Caspar y, Par, Aaerlcar. Petroleum Corpomtlor,, Marathon Oil 



Coaparor and Subset International Petroleua Corporation, by 
Hot 

Notice of Appeal filed Herein on April 27, 1964, nave appealed 

to the Supreme Court of the State of New Hexico froa the judg-

raeut, order, and d®el̂ |oii of the Court filed herein cm April 2, 

1964. 

3SIH, PSX9ERICI & AH&8IWS 

o Natural 8a* 
Ccapany and Sunset International 
Petroleum Corporation* 

AWOGD & ISAL0J» 
By ay leis j t e 
Attorneys rer ?an American PafeMsflai 
Corporation am Marathon Oil Coapfuiy 

mm OF gsifieB 

I certify that I caused to he mailed one each true and 

j correct eopy of tise foregoing Notice to J, n* Durrett, Jr., 

! Special Assistant Attorney General, representing the New Mexico 

| Oil Conservation Caataiaslon, and to Jaaer, iiellahln, of Kellahin 

j & Fox, 5Nr Saat San Francisco Street, Santa Wm, Mew Mexleo, aivd 

\tm, B. Kelly, ol' Gilbert, white & Gilbert, Bishop Building, Santa 

i Fe, Stew Mexleo, opposing counsel of ?®QQV$, on this day of 

I Hay 



IK THE DISTRICT COURT OF SAN JUAN COUNTY 

STATE OF NEW MEXICO 

EL PASO NATURAL OAS COMPANY, a 
Corporation, PAN AMERICAN PETROLEUM 
CORPORATION, a Corporation, MARATHON 
OIL COMPANY, a Corporation, BETA 
DEVELOPMENT COMPAMY, and SUNSET INTER
NATIONAL PETROLEUM CORPORATION, a 
Corporation, 

Petitioners, 

vs 

OIL CONSERVATION COMMISSION OF NEW 
MEXICO, JACK M. CAMPBELL, Oxalnaan, 
E. S. WALKER, Member, A. L. PORTER, JR., 
Member and Secretary, CONSOLIDATED OIL 
& GAS, INC., a Corporation, 

Respondents. 

No. 11,685 

P R A E C I P E 

TO: Clerk of the District Court of 
San Juan County, State of New Mexico: 

Please prepare a transcript of the record proper and of the 

jj proceedings in this cause to be filed with the Supreme Court of 

| the State of New Mexico in support of the appeal heretofore 

li taken by petitioners j the complete record and proceedings shall 

jj Include, but not be limited to, the following specified matters: 

(1) Complete transcript of all proceedings before the 

Oil Conservation Commission in OCC Case No. 2504, 

including transcript of testimony and all orders, 

petitions, applications, pleadings, and exhibits 

therein% 

-1-



(2) Petitions for review filed by petitioners in 

this case; 

(3) Petitioners' requested findings of fact and 

conclusions of law; 

(4) Judgment, order, and decision of the Court in 

this action; 

(5) Notice of Appeal (filed April 27, 1964)) 

(6) Notice of Appeal (to counsel), and Proof of 

Service j 

(7) This Praecipes and 

(8) Certificate of Clerk of the District Court and 

Court Stenographer, showing that satisfactory 

arrangements have been i»ade with them by peti

tioners-appellants for the payment of their compen

sation. 

In addition to the complete record proper and proceedings 

In this cause, there shall be included in the transcript the 

notice of appeal to the district court from the New Mexico Oil 

Conservation Commission, and a l l affidavits of service and 

acceptances of service with respect thereto. 

SETH, MONTGOMERY, FEDERICI & ANDREWS 

By a/ Wm. ft. Federlei 
Attorneys for E l Paso Natural Gas 
Company and Sunset International 
Petroleum Corporation. 

ATWOOD & MALONE 

By a/ Roes Malone 
Attorneys for Pan American Petroleum 
Corporation and Marathon Oil Company 

•2-



CERTIFICATE OP MAILING 

I certify that I caused to be mailed one each true and 

correct copy of the foregoing Praecipe to J. M. Durrett, Jr., 

Special Assistant Attorney General, representing the New Mexico 

Oil Conservation Commission, and to Jason Kellahin, of Kellahin 

& Pox, 54£ East San Francisco Street, Santa Fe, New Mexico, and 

Wm. B. Kelly, of Gilbert, White & Gilbert, Bishop Building, 

Santa Fe, New Mexico, opposing counsel of record, on this 

day of May 1964. 

s/ Ma. R. Federisi 



IN THE DISTRICT COURT OF SAN JUAN COUNTY 

STATE OF NEW MEXICO 

n EL PASO NATURAL GAS COMPANY, 
ii a corporation, PAN AMERICAN PETROLEUM 

CORPORATION, a corporation, MARATHON 
OIL COMPANY, a corporation, BETA 

II DEVELOPMENT COMPANY, and SUNSET INTER' 
I! NATIONAL PETROLEUM CORPORATION, a 

corporation, 

Petitioners, 

vs. J 
il } No. 11,685 
I! OIL CONSERVATION COMMISSION OF NEW ) 

MEXICO, JACK M. CAMPBELL, Chairman, } 
E. S. WALKER, Member, A. L. PORTER, J 

:, JR., Member and Secretary, CON- ) 
I: SOLIDATED OIL & GAS, INC., a ) 

corporation, ) 

Respondents. ) 

NOTICE OF APPEAL 

Come now the Petitioners, El Paso Natural Gas Company, 

Pan American Petroleum Corporation, Marathon Oil Company, and 

Sunset International Petroleum Corporation, and hereby give 

notice that they are appealing to the Supreme Court of the 

|| State of New Mexico from the Judgment, Order, and Decision of 

the Court i n this action, which was f i l e d on April 2, 1964. 

s/ Ben R. Howell 
BEN R. HOWELL 

s/ Garrett Go Whitworth 
OARRlTf C. WHlfWORfH" 

SETH, MONTGOMERY, FEDERICI & ANDREWS 

By s/ flm. R„ Federici 
Attorneys ror El Paso Natural 
Gas Company 
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s/J. K. Smith 
J. K. SHOT 

ATWOOD h MALONE 
By a/ Rose L. Malone 

Attorneys for Pan American 
Petroleum Corporation. 

s/ Kent B. Hampton 
i KEN̂ . B > iAfeoN 

ATWOOD is MALONE 

By s/ Ross L. Malone 
Attorneys for Marathon Oil dompany 

SETH, MONTGOMERY, FEDERICI & ANDREWS 

Qy s/ Wm. R. Federici 
Attorneys for Sunset International 
Petroleum Corporation. 

CERTIFICATE OF MAILING 

I c e r t i f y that I caused to be mailed one each true and 

correct copy of the foregoing Notice of Appeal to Jason 

Kellahin of Kellahin Is Fox, 54£ E. San Francisco Street, Santa 

Fe, New Mexico, to J. M. Durrett, Jr., Special Assistant At

torney General, representing the New Mexico Oil Conservation 

Commission, and to Gilbert, White & Gilbert, Bishop Building, 

Santa Fe, New Mexico, opposing counsel of record, on this 24th 

day of A p r i l , 1964. 

s/ Wm. R. Federici 
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STATE OF NEW MEXICO) 
) IN THE DISTRICT COURT 

COUNTY OF SAN JUAN ) 
EL PASO NATURAL GAS COMPANY, 
a corporation, PAN AMERICAN 
PETROLEUM CORPORATION, a 
corporation, MARATHON OIL 
COMPANY, a corporation, BETA 
DEVELOPMENT COMPANY, and SUNSET 
INTERNATIONAL PETROLEUM CORPORA
TION, a corporation, 

Petitioners, 

vs. No. 11685 

OIL CONSERVATION COMMISSION OF 
NEW MEXICO, JACK M. CAMPBELL, 
Chairman, E. S. WALKER, Member, 
A. L. PORTER, JR., Member and 
Secretary, CONSOLIDATED OIL AND 
GAS, INC., a corporation, 

Respondents. 

J U D G M E N T 

This matter coming on to be heard on Petition for Review, 

f i l e d herein, and after considering the transcript, summary and 

briefs submitted by the parties, and hearing oral argument, and 

after the parties submitted their Requested Findings of Fact and 

Conclusions of Law, and the Court has entered i t s Decision, and 

being s u f f i c i e n t l y advised in the premises, the Court FINDS that 

the Petition herein should be dismissed. 

IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED, that 

Judgment be entered herein i n favor of Respondents and that 

the Petition be and i t i s hereby dismissed. 
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STATE OF NEW MEXICO) 
) IN THE DISTRICT COURT 

COUNTY OF SAN JUAN ) 

EL PASO NATURAL GAS COMPANY, 
a corporation, PAN AMERICAN 
PETROLEUM CORPORATION, a 
corporation, MARATHON OIL 
COMPANY, a corporation, BETA 
DEVELOPMENT COMPANY, and SUNSET 
INTERNATIONAL PETROLEUM CORPORA
TION, a corporation, 

Petitioners, 

vs. No. 11685 

OIL CONSERVATION COMMISSION OF 
NEW MEXICO, JACK M. CAMPBELL, 
Chairman, E. S. WALKER, Member, 
A. L. PORTER, JR., Member and 
Secretary, CONSOLIDATED OIL AND 
GAS, INC., a corporation, 

Respondents. 

DECISION OF THE COURT 

The above-entitled cause having come on for t r i a l and 

the Court having heard a l l of the evidence, arguments of 

counsel, and the parties having submitted Requested Findings 

of Fact and Conclusions of Law, and being s u f f i c i e n t l y advised 

i n the premises, the Court makes the following, 

FINDINGS OF FACT 

1. Petitioners El Paso Natural Gas Company, Pan American 

Petroleum Corporation, Marathon O i l Company, and Sunset I n t e r 

national Petroleum Corporation are corporations authorized to 

do business i n the State of New Mexico; Petitioner Southwest 

Production Company i s a partnership consisting of Joseph P. 

D r i s c o l l and John H. H i l l , doing business as a partnership i n 

the State of New Mexico. 
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2. After commencement of t h i s cause, Beta Development Co., 

a Texas Corporation was substituted f o r Southwest Production 

Company as a Petitioner. 

3. Respondent O i l Conservation Commission of New Mexico 

i s a duly organized agency of the State of New Mexico, whose 

members are Jack M. Campbell, Chairman, E. S. Walker and A. L. 

Porter, Jr., Secretary; Respondent Consolidated O i l & Gas, Inc., 

i s a corporation authorized to do business i n the State of New 

Mexico. 

4. By Order of the Court, Texaco, Inc., and Sunray DX O i l 

Company corporations authorized to do business i n the State of 

New Mexico, were granted leave to intervene as parties respondent 

i n t h i s cause, and Pubco Petroleum Corporation and Southern Union 

Gas Company were permitted to appear amicus curiae. 

5. I n November, I960, the O i l Conservation Commission 

issued Order No. R-1670-C which established Special Rules and 

Regulations f o r the Basin-Dakota Gas Pool i n San Juan, Rio Arriba 

and Sandoval Counties, New Mexico, and adopted, by reference, Rule 

9(C) of the General Rules applicable to pro-rated gas pools i n 

Northwest New Mexico as set f o r t h i n Order No. R-1670. Rule 9(C) 

of Order No. R-1670 established a formula f o r a l l o c a t i n g gas pro

duction from pro-rated gas pools i n Northwest New Mexico on the 

basis of 25 percent acreage plus 75 percent acreage times d e l i v e r 

a b i l i t y . U n t i l August 1, 1963, the e f f e c t i v e date of Order No. 

R-2259-B, the a l l o c a t i o n of allowable production of gas from the 

Basin-Dakota Gas Pool was determined by t h i s formula. Since the 

ef f e c t i v e date of Order No. R-2259-B, the a l l o c a t i o n of allowable 

gas production i n the Basin-Dakota Gas Pool has been determined by 
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formula of 60 percent acreage plus 40 percent acreage times 

de l i v e r a b i l i t y . 

6. On February 23, 1962, Consolidated Oil & Gas, Inc., 

f i l e d i t s application with the Commission to change the formula 

for allocating the allowable gas production i n the Basin-Dakota 

Gas Pool from a formula of 25 percent acreage plus 75 percent 

acreage times d e l i v e r a b i l i t y to a formula of 60 percent acreage 

plus 40 percent acreage times d e l i v e r a b i l i t y . This application 

was docketed by the Commission as i t s Case No. 2504. The case 

was duly advertised and heard by the Commission on April IB and 19, 

1962. On June 7, 1962, the Commission issued Order No. R-2259 

which found that the evidence presented at the hearing of the case 

concerning recoverable gas reserves in the pool was insufficient 

to j u s t i f y any change in the allocation formula and denied the 

application, retaining j u r i s d i c t i o n for the entry of such further 

orders as the Commission might deem necessary. 

7. On June 27, 1962, Consolidated Oil & Gas, Inc., f i l e d a 

Petition for Rehearing, and on July 7, 1962, the Commission issued 

Order No. R-2259-A which found that a rehearing should be granted 

and that the scope of the rehearing should be limited to matters 

concerning recoverable gas reserves in the Pool. Order No. R-2259-A 

granted a rehearing and limited the scope of the rehearing to mat

ters concerning recoverable gas reserves i n the Basin-Dakota Gas 

Pool. 

B. On February 14 and 15, 1963, the Commission reheard Case 

No. 2504 and subsequently issued Order No. R-2259-B. By Order No. 

R-2259-B, the Commission superseded Order No. R-2259, which had 

denied Consolidated's application and amended the Special Rules 



and regulations f o r the Basin-Dakota Gas Pool as promulgated by 

Order No. R-1670-C. The new formula allocated the allowable 

assigned t o non-marginal wells i n the following manner: 

(1) Forty percent i n the proportion that each 
well's acreage times d e l i v e r a b i l i t y f a c t o r 
bears to the t o t a l of the acreage times 
d e l i v e r a b i l i t y factors f o r a l l non-marginal 
wells i n the pool. 

(2) Sixty percent i n the proportion that each 
well's acreage fac t o r bears t o the t o t a l 
of the acreage factors f o r a l l non-marginal 
wells i n the pool. 

9. In Finding No. 3 of Order No. R-1670-C, the Commission 

determined that the producing capacity of the wells i n the Dakota 

Producing I n t e r v a l was i n excess of the market demand f o r gas from 

said common source of supply, and that f o r the purpose of preventing 

waste and protecting c o r r e l a t i v e r i g h t s , appropriate procedures 

should be adopted to provide a method of a l l o c a t i n g gas among pro

r a t i o n units i n the area. 

10. Order No. R-2259-B contained IS findings to substantiate 

adoption of the new formula. 

In Findings No. 1 through 4, the Commission determined that i t 

had j u r i s d i c t i o n of the cause, that the Commission had adopted a 

formula f o r a l l o c a t i n g allowable production from the Basin-Dakota 

Gas Pool on the basis of 25 percent acreage plus 75 percent acre

age times d e l i v e r a b i l i t y , and that Consolidated sought to amend 

the formula to allocate the allowable production on the basis of 

60 percent acreage plus 40 percent acreage times d e l i v e r a b i l i t y . 

I n Finding No. 5, the Commission determined the t o t a l i n i t i a l 

recoverable gas reserves i n the Basin-Dakota Gas Pool and the 

amount which was at t i b u t e d to marginal wells which were permitted 

to produce at capacity. 



In Finding No. 6, the Commission determined, in million 

cubic feet, the i n i t i a l recoverable gas reserves underlying 

each non-marginal tract of the Basin-Dakota Gas Pool. 

In Finding No. 7, the Commission determined the percent of 

t o t a l pool reserves attributable toy non-marginal tract in the pool. 

In Finding No. 8, the Commission determined that i t was not 

practicable to allocate production solely on the basis of each well' 

percentage of pool reserves because of the continuous fluctuation 

in reserve computations resulting from new completions in the pool 

and the re-evaluation of reserves attributed to existing wells. 

In Finding No. 9, the Commission determined a tract acreage 

factor and the d e l i v e r a b i l i t y for each non-marginal well i n the 

pool. 

In Finding No. 10, the Commission determined that neither 

acreage nor d e l i v e r a b i l i t y should be used as the sole c r i t e r i o n 

for allocating production as there was no direct correlation 

between d e l i v e r a b i l i t y and reserves, or acreage and reserves. 

In Finding No. 11, the Commission determined that the most 

reasonable basis for allocating production in the Basin-Dakota 

Gas Pool was to determine, for each proposed formula, the per

centage of t o t a l pool allowable apportioned to each non-marginal 

tract as compared to i t s percentage of t o t a l pool reserves, and 

to select the allocation formula that would allow the maximum 

number of wells i n the pool to produce with an ideal ratio of 1.0, 

or with a ratio of from 0.7 to 1.3, which was reasonable, due to 

inherent variance i n interpreting and computing reserves. 



In Finding No. 12, the Commission determined that the 

number of wells i n the pool producing with a desired r a t i o was 

affected by the percentage of d e l i v e r a b i l i t y and the percentage 

of acreage included i n the formula. 

I n Finding No. 13, the Commission determined that c o r r e l a t i v e 

r i g h t s were not being adequately protected under the formula then 

i n e f f e c t , that the protection of c o r r e l a t i v e r i g h t s was a nec

essary adjunct to the prevention of waste, and that waste would 

re s u l t unless the Commission acted to protect co r r e l a t i v e r i g h t s . 

The Commission i d e n t i f i e d each non-marginal w e l l producing 

with the desired r a t i o under each formula with an asterisk and 

determined, i n Finding No. 14, that a comparison of the t o t a l num

ber of wells producing with the desired r a t i o under each formula 

and the t o t a l volume of gas allocated to the wells producing with 

the desired r a t i o under each formula established that the proposed 

formula of 60 percent acreage plus 40 percent acreage times de

l i v e r a b i l i t y would more adequately protect co r r e l a t i v e r i g h t s and 

prevent waste by permitting more wells to receive t h e i r j u s t and 

equitable share of the gas i n the pool. 

In Finding No. 15, the Commission determined that numerous 

wells i n the pool were capable of draining more than t h e i r j u s t 

and equitable share of the gas and that the proposed formula 

would, insofar as practicable, prevent drainage between producing 

t r a c t s which was not equalized by counter-drainage. 

In Finding No. 16, the Commission determined that the proposed 

formula would, insofar as practicable, afford t o the owner of each 

property i n the pool the opportunity to use his j u s t and equitable 

share of the reservoir energy. 
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In Finding No. 17, the Commission determined that Order 

No. R-1670-C should be amended to provide an a l l o c a t i o n formula 

based-eft- 60 percent on acreage and 40 percent on acreage times 

d e l i v e r a b i l i t y . 

In Finding No. IS, the Commission determined that Order No. 

R-2259-B should not be e f f e c t i v e u n t i l August 1, 1963. 

11. Following the issuance of Order No. R-2259-B, Applica

tions f o r Rehearing i n Case No. 2504 were f i l e d with the Commission 

by a l l of the Petitioners i n t h i s case. 

12. On August 1, 1963, the Commission issued Order No. 

R-2259-C which determined that the Applications f o r Rehearing did 

not allege that the applicants f o r reheraing had new or add i t i o n a l 

evidence to present, that the Commission had c a r e f u l l y considered 

the evidence presented i n the case and was f u l l y advised i n the 

premises, and that Order No. R-2259-B was proper i n a l l respects. 

By Order No. R-2259-C, the Commission denied the Application f o r 

Rehearing. 

13. Petitions f o r Review were thereafter duly f i l e d by a l l 

of the Petitioners i n t h i s case. 

14. The O i l Conservation Commission did not act fraudulently, 

a r b i t r a r i l y or capriciously i n issuing Orders No. R-2259-B and 

R-2259-C. 

15. The Transcript of Record and Proceedings i n Case No. 

2504 before the O i l Conservation Commission contains substantial 

evidence to support the Commission's findings i n Order No. R-2259-B. 

16. The O i l Conservation Commission did not exceed i t s 

authority i n issuing Orders No. R-2259-B and R-2259-C 
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16. The O i l Conservation Commission did not exceed i t s 

authority i n issuing Orders No. R-2259-B and R-2259-C 

17. O i l Conservation Commission Orders No. R-2259-B and 

R-2259-C are not erroneous, i n v a l i d , improper or discriminatory. 

IS. The formula adopted by the O i l Conservation Commission 

i n i t s Order No. R-2259-B allocates the allowable production 

among the gas wells i n the Basin-Dakota Gas Pool upon a reasonable 

basis, recognizing co r r e l a t i v e r i g h t s , and, insofar as practicable, 

prevents drainage between producing t r a c t s i n the pool which i s 

not equalized by counter-drainage. 

19. The formula adopted by the O i l Conservation Commission 

i n i t s Order No. R-2259-B affords to the owner of each property 

i n the Basin-Dakota Gas Pool the opportunity to produce without 

waste his j u s t and equitable share of the gas i n the pool, insofar 

as i t i s practicable to do so, and f o r t h i s purpose to use his 

jus t and equitable share of the reservoir energy. 

20. O i l Conservation Commission Orders No. R-2259-B and 

R-2259-C w i l l prevent waste and protect c o r r e l a t i v e r i g h t s . 

From the foregoing Findings of Fact, the Court makes the 

follow i n g , 

CONCLUSIONS OF LAW 

1. The Court has j u r i s d i c t i o n over the subject matter of 

t h i s action and of a l l necessary.and indispensable parties thereto. 

2. Petitioners i n t h i s proceeding exhausted t h e i r adminis

t r a t i v e remedy before the O i l Conservation Commission of New Mexico 

and are e n t i t l e d to review of the v a l i d i t y of Order No. R-2259-B 

i n t h i s proceeding. 

3. O i l Conservation Commission Order No. R-2259-B contains 
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the basic ju r i s d i c t i o n a l findings required by law to issue a 

valid order allocating allowable gas production among the pro

ducers in a pool. 

4. Oil Conservation Commission Order No. R-2259-B contains 

findings which f u l l y comply with a l l statutory requirements con

cerning allocation of allowable gas production among producers i n 

a pool. 

5. The findings contained i n Oil Conservation Commission 

Order No. R-2259-B are based upon and supported by substantial 

evidence. 

6. Oil Conservation Commission Orders No. R-2259-B and 

R-2259-C w i l l prevent waste and protect correlative rights. 

7. The Oil Conservation Commission did not act fraudulently, 

a r b i t r a r i l y or capriciously in issuing Orders No. R-2259-B and 

R-2259-C. 

8. The Oil Conservation Commission did not exceed i t s 

authority in issuing Orders No. R-2259-B and R-2259-C. 

9. The Oil Conservation Commission ha* jur i s d i c t i o n to enter 

Orders No. R-2259-B and R-2259-C 

10. The Petitioners have failed to sustain the burden of proof 

placed upon them by law and therefore the Petition for Review should 

be dismissed and Oil Conservation Commission Orders No. R-2259-B 

and R-2259-C should be affirmed. 

IT IS HEREBY ORDERED, that a l l Requested Findings of Fact and 

Conclusions of Law submitted by either party and not made and entered 

herein by the Court are hereby refused and denied. 

DISTRICT JUDGE 



STATE OF HEW MEXICO COUNTY. OF SAN JUAN IN THE DISTRICT COURT 

EL PASO NATURAL OAS COMPANY, ) £g 
a corporat ion, PAN AMERICAN ) ogx 
PETROLEUM CORPORA TIvM, a J nw4 
corporat ion, MARATHON OIL } 
COMPANY, a corporat ion, BETA } £ O H 
DEVELOPMENT COMPANY, and ) B ^ E 
SUNSET INTERNATIONAL PETROLEUM j £ £ g 
CORPORATION, a corpora t ion , j £»w 

Pe t i t ione r s , j 

vs. j No. 11635 

OIL CONSERVATION COMMISSION OP ) 
MEW MEXICO, JACK M. CAMPBELL, 
Chairman, E. S. WALKER, Member, 
A. L. PORTER, JR., Member and 
Secretary, CONSOLIDATED OIL & 
OAS, INC., a corporation, 

Respondents. 

65 

PETITIONERS REQUESTED FINDINGS OP PACT AND 
„ CONCLUSION.,OP LAW 

REQUESTED FINDINGS OF FACT 

1, Petitioners El Paso Natural 0aa Company, Fan Ameri

can petroleum Corporation and Sunset International Petroleum 

Corporation are corporations organized under the laws of the 

State of Delaware and authorized to do business In the State of 

Hew Mexico; petitioner Marathon Oil Company Is a corpo ̂ ation or

ganized under the laws of the Stat® of Ohio and autho iised to do 

business in the State of New Mexico; petitioner Beta Development 

Company Is a partne-mhip doing business in the State of Net." Mexico. 

2. Respondent o i l Conservation Coasaission of Ne%* Mexico 

is a duly organised agency of the State of New Mexico, whose 

members are Jack M. Campbell, dial man, E. s. Walker, and A, L. 

Porter, Jr., Secretary; respondent Consolidated Oil & Gas, Inc., 

is a corporation organized under the law© of the State of Colo

rado and authorised to do business In the state of Maw Mexico. 



3. Petition©** each own property i n San Juan County, 

New Mexico* wbi-.:. : i t affected by Orders Nos. R-2259-B and H-

S2S59-C of the Hew Mexleo Oil Conservation Commission. 

4. Proration of gas production from the Basin Dakota 

Pool was initiated by Oocder H-l67D*c pr*mtil«ated by the Oil 

conservation Commission of Hew Mexico on ifoveiaber 4, i960, That 

Order established the so called formulaw for the allocation 
;of allowable between walla in the pool, Under the formula allow* 

able was allocated 25% v̂ *m the acreage attributable to the if e l l 

•sand 75^ upon the acreage attributable to the well multiplied by 

the deliverability factor of the well, mis formula was applicable 

to a l l production from the Basin Dakota Pool from the in i t i a t i o n 

of proration of it s production until the proaiulatlon of Order 

•H-2859-B. During the period that Order-* B-1670-C was in affect 

372 wells were drilled by operators in the pool under the pro

visions of, and in reliance upon, the 25-75 formula. 

3. on April 13 through April 21, 1962, Respondent Oil 

Conservation Cons-3.l3n.lon of New Mexico considered at hearing the 

•application of Sespoi'Mfcnt Consolidate'! o i l & Oas, Inc., to change 

the proration fomuls fo^ the Basin Dakota Oas Pool located in 

San Juan, Bio Arriba and Sandoval Counties, New Mexico, from a 

formula based, twenty-five percent upon acreage and seventy-five 

percent upon acreage sultiplied by deliverability to a forsula 

baaed sixty percent upon acreage and forty percent upon acreage 

•multiplied by dallvetebility. By it© Order No. R-2259, dated 

June 7, 1962, the Commission denied the application. Consolidated 

Gil & Oas, Inc., than applied for rehearing which was granted 

by Coamission Order No. dated July 7, 1962. on July 9, 

1963, following rehearing^ Respondent Oil Conservation CetssiaBion 

of New Mexico entered i t s Order No, ̂ -*2S59-B changing the pro* 
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lotion formile for the Basin Sakota Gas Pool to sixty per cent 

'((acreage and forty per sent acreage tines deliverability as 

Ijreauested by Respondent consolidated Oil & Gas, Inc. 

6. The facts with reference to the signing and pre

gulation of Order -̂2259-B were these. On July 3, 1963* two 

hentbers of the Haw Mexico Oil conservation Commission suet and 

jlslgned an original and one copy of Oil conservation Cossaisslon 

liOrdcr Ho. that said original order was forwarded to the 

Ijprinter for reproduction.? upon the return of the original order 

lifrora the printer, both the original and the copy of said o:r>der 

ijwere signed by the third raewber of the comraiasioni the signed 

icopy of said Order m* 1-2259-1, upon being signed by the third 

ifeaember of the Csraais&ton, was placed in the f i le of Case No.2504j 

•jthe original o'der was then placed in ful l , as required by 

ijsoc, 65-3-6, H.M.S.A., 1953 Cosp., in a book kept in the Commis

sion office for such purpose, this action being taken at the 

direction of A. L. porter, J r . , Seeretary-Pireetor o j f ^ commis

sion, and said A. I... Porter, J r . , thereupon endorsed on the order 

placed in said book the following* 

"Entered July 9, 1963 
A. I*. P." 

upon the f irst page of such original order. 

7. on July 26, 1963* Petitioner SI pas© natural Gas 

Company filed with the ConatlaeioR its Application for Rehearing 

ii setting forth the respect in which such Order was believed to be 

erroneous, which Application for Rehearing was denied by the 

: COBKitasion in its Orde? Mo. R-22S9~C# dated August 1, 1963. On 

I July 29, 1963, petitioners Pan American petroleum Corp©ration, 

M Marathon Oil coapany, southwest production Cotapany and Sunset 
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{(International Petrolaura Corporation filed with th© Costal salon 

'(their Applications for Rehearing setting forth the respect in 

Ijuhleh Order Ho. B-2259-B was believed to be erroneous, which 

applications for Rehearing also were denied by the Coŵ Lsaion in 

jjlte Order No. B-22&9~0, dated August 1, 3963. 

8, Beta •Development Ceopany has succeeded to the 

interest of Petitioner Southwest Production Conqpany in the Basin 

((Dakota Pool and has been substituted for Southwest Production 

jlCorsrpany as a party hereto. 

9. l*»t a copy of said Order Ho, R-2259-B was smiled 

j^y the Ogemission tn th© Supreme Court library and to a l l inter

ested parties <m July 9, 1963# and that no notice of said order 

î as given to any party prior te said data, nor did any party 

have actual knowledge of said order prior to July 9, 1963. 

10. fhat on August 20, 1963, Petitioners filed herein 

ifeheir Petition for Review of Orders Mas, R-2259-B and R-2259-C. 

11. That notice of appeal to the Mstriet Court of San 

Juan County, ifew Mexico, was served by Petitioners upon the 

Respondent consolidated Oil Ik Oas, me*, upon the Respondent Oil 

liconservatlon Cossalssion, and upon a l l adverse parties, in the 

jnarmer provided by law. 

12. Ifce Conmlisslon, having purported to find (1) the 

jsmount of recoverable gas under each producers tract in the Basin 

j^kota Pool, (2) a total ©mount of recoverable gas in the pool 

ijund (3) the proportion that (1) bears to (2), wholly failed to 

tnake any finding or determination as te what portion of the pro-

l^ortion so arrived at could be raeoirered without waste. 

13. The Costaiscion, in Its Order Ho. H-2259-B made- no 

(finding that waste was occurring undftr the original 25-B formula, 

pr that waste would be prevented by the 60-40 formula. 

«. k m 



14. Ttm Consols*!Ion*s order la unreasonable and unlawful : 

jpe cause i t is "Laset on afflnsatlw findings which were illusory 

|)and felii oh do not «wst the statutory standards for a valid alloca

t i o n of gas prM»'iucti>>n. 

15. Ihe Commission»s order does not equitably protect 

jjsorrelative rights insofar as is praeticable in accordance with 

Statutory standards. 

16. Ord@r Mo. R-2259-B Is not ai^>po-ted by substantial 

jjavidenoe. 

IT. Findings HC. (3), (6), (7), (9), ( l l ) , (14), (15), 

jj(2&)» and (17)* of Order R-2259-B are ?iot supported by substantial | 

Evidence in that each is based dlreotl^, or indirectly* upon a 

jjJstermlnstlon of i n i t i a l recoverable reserves which was baaed on 

Ijaut of date data designed to debemine the recoverable reserves 

|pln the pool as a whole and not suitable or reliable as a basis I 

||for determining ti» recoverable gae i n place under individual 

((tracts in the pool, wilsh data mu «rrontously received in evldeneaj 

jpver the tlaely objection of petitiane-r s i paso Natural Oss 

ipcrapany. 

IS. F i n e l y So. (9), (10), (11}, (13), (14), (15}, 

(j(l6}, and (17)* of arder H-2B59-B &m not supported by stdtetan-

jjtial evidence in that each is based di «<?tly, or indirectly, upon ' 

|l comparison of I n i t i a l recoverable reserves for the individual 

{{bracts in the Basin Dakota pool with current deliverabUitiea of 

{{the walla located upon said tracts. 75te cenparison so >mm ia 

jhot taeanlngful, is illusory and discriminatory, and does not 

ibonstitute substantial evidence to support th© findings ao based 

Upon i t . 

19. there is no substantial evidence to support Finding : 

Ijtio. 13 of the Cosmieslon that correlative rights are not being 

«* ^ w 



adequately protected under the present 25*75 fornuls end that 

gaste w i l l result unless the Ctosjaiaslea acts to protect correla

tive rights. 

20. Share is no substantial evidence In the record to 

support the Contalssion*s Findings mm. 14, 15 and 16, in that 

the record affirmatively shows that approximately half of the 

i-ielis In the Basin Dakota Pool will not be permitted to recover 

their juet and ©quitable share of the gas in the pool, as defined 

yy applicable statutes, or a figure within a reasonable tolerance 

thereof, under tha 50-40 formula promulgated by the Cosraission. 

21. afcere Is no substantial evidence in the record to 

support Cfcsa&tssion's Finding© 9, 10, 11, 13, 1*, 15, 16 and 17, 

Ln that each is based upon a determination of the i n i t i a l re

coverable gas reserves in the Basin SaJecta Has Pool and the 

I n i t i a l recoverable gas .reserves underlying each non-marginal 

tract which f a i l s to take Into account the portion of the recover

able gas in place f&lch can be ipoduoed withsqt waste. 

22. emission's pUwllngs (U)# (18), (13)# 

(14), (15), (lS}# aac! (17)* sre net supported by substantial 

evidence in that e-aoh is based directly, or indirectly, upon a 

saleulatlon of i n i t i a l recoverable gag reserves i n th® Basin 

Dakota Gas Pool and I n i t i a l recoverable gas reserves underlying 

laeh riott-raarglnal tract in the Pool which, as found by the Connl*-

3ion, is inpreetlcable as a basis for allocation of production due 

&o continuous fluctuation which w i l l result therein during the 

l i f e of Order R~22$9~B. 

1. Use court has jurisdiction of the subject aatter 

sf thia action and of a l l necessary ami indispensable parties 

•thereto. 



2. Order* Uo. K-2255MB is treasonable and unlawful 

:fend void by re&scsn of tha fai lure of the Oil Conservation Consais-

||sion to sake required finding® of Jurisdictional faet as to the 

jjportion of the reserves of the Basin Dakota Pool and the individual 

ijtraots therein which can be produced without waste. 

3. Order Ho. R«-t2*50~B is unreasonable and unlawful and 

j|void by reason of the faet that the findings of fact iqson which 

lilt is predicated arc not supported by substantial evidence. 

4. Petitioners in this proceeding exhausted their 
i -

Ifcdsilnlstrative î traedy before the Oil Conservation oeamlsslen of 

;|Hew Mexico and are entitled to review of the validity of Order 

H-2259-B in this proceeding. 

5. validity of Order R»i670»c and of the 25-75 

l^oraula proaulistad by i t has not been pa seed upon by the Oil 
I: 

Ijconservation Connies ion of Hew Mexico* is not an issue i n this 

jjcase and is not material to the val idi ty of Order l*o« H-2259-B 

tjahich has been issued i n this case. 

AfWOOC it MALONE 

^^sm^^ss 
Roswell, New Mexico 

/ a / Rem R. H ™ — n 

SI Paso, Texas 

Post Office Box i m 
Casper, Wyoming 
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M M l i f tt^onwr 
C O K P O M T I O I I 

Post Office Box 1410 
Fort Worth, 'fmxas 

SETH, mm&wmr, FEDERICI * AHDBEVS 

ByVoi< WHSgHsyfaw 
Santa Fa, Mew Mexico 

VERITY, BOTH, CO0LBY & JONES 

y ^ ^ r © ^ ^ ^ % l i t e r ^ & H . a 3 3 S " 
Famington, tfew Mexico 

Attorneys f o r Petitioners 
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STATE OP NEW MEXICO ) 
) 

COUNTY OF SAN JUAN ) 

EL PASO NATURAL GAS COMPANY, 
et al., 

Petitioners, 

-vs-

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, et a l . . 

Respondents. 

REQUESTED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW OF RESPONDENT 
CONSOLIDATED OIL & GAS. INC. 

Comes now the Respondent Consolidated Oil & Gas, Inc., in the above 

styled and numbered cause and respectfully requests the Court to adopt 

the following: 

FINDINGS OF FACT 

1. Petitioners E l Paso Natural Gas Company, Pan American Petroleum 

Corporation, Marathon Oil Company, and Sunset International Petroleum 

Corporation are corporations authorized to do business in the State of 

New Mexico; Petitioner Southwest Production Company is a partnership con

sisting of Joseph P. Driscoll and John H. Hil l , doing business as a 

partnership in the State of New Mexico. 

2. After commencement of this cause, Beta Development Co., a Texas 

Corporation, was substituted for Southwest Production Company as a 

petitioner. 

3. Respondent Oil Conservation Commission of New Mexico is a duly 

organized agency of the State of New Mexico, whose members are Jack M. 

Campbell, Chairman, E. S. Walker, and A. L. Porter, Jr., Secretary; 

Respondent Consolidated Oil & Gas, Inc., i s a cozporation authorized 
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to do business in the State of New Mexico. 

4. By order of the Court, Texaco, Inc., and Sunray DX Oil Company, 

corporations authorized to do business in the State of New Mexico, were 

granted leave to intervene as parties respondent in this cause, and Pubco 

Petroleum Corporation and Southern Union Gas Company were permitted to 

appear amicus curiae. 

5. In November, 1960, the Oil Conservation Commission issued 

Order No. R-1670-C which established Special Rules and Regulations for 

the Basin-Dakota Gas Pool in San Juan, Rio Arriba, and Sandoval Counties, 

New Mexico , and adopted, by reference, Rule 9 (C) of the General Rules 

applicable to prorated gas pools in Northwest New Mexico as set forth 

in Order No. R-1670. Rule 9(C) of Order No. R-1670 established a formula 

for allocating gas production from prorated gas pools in Northwest New 

Mexico on the basis of 25 percent acreage plus 75 percent acreage times 

deliverability. Until August 1, 1963, the effective date of Order No. 

R-2259-B, the allocation of allowable production of gas from the Basin-

Dakota Gas Pool was determined by this formula. Since the effective 

date of Order No. R-2259-B, the allocation of allowable gas production 

in the Basin-Dakota Gas Pool has been determined by a formula of 60 

percent acreage plus 40 percent acreage times deliverability. 

6. On February 23, 1962, Consolidated Oil & Gas, Inc., filed i t s 

application with the Commission to change the formula for allocating 

the allowable gas production in the Basin-Dakota Gas Pool from a formula 

of 25 percent acreage plus 75 percent acreage times deliverability to a 

formula of 60 percent acreage plus 40 percent acreage times deliver

ability. This application was docketed by the Commission as its Case 

No. 2504. The case was duly advertised and heard by the Commission on 

Ap*il 18 and 19, 1962. On June 7, 1962, the Commission issued Order No. 

R-2259 which found that the evidence presented at the hearing of the case 

concerning recoverable gas reserves in the pool was insufficient to justify 



any change in the allocation formula and denied the application, retaining 

jurisdiction for the entry of such further orders as the Commission might 

deem necessary. 

7. On June 27, 1962, Consolidated Oil & Gas, Inc., filed a Petition 

for Rehearing, and on July 7, 1962, the Commission issued Order No. 

R-2259-A which found that a rehearing should be granted and that the 

scope of the rehearing should be limited to matters concerning recover

able gas reserves in the Basin-Dakota Gas pool. 

8. On February 14, and 15, 1963, the Commission reheard Case No. 

2504 and subsequently issued Order No. R-2259-B. By Order No. R-

2259-B, the Commission superseded Order No. R-2259, which had denied 

Consolidated's application, and amended the Special Rules and Regulations 

for the Basin-Dakota Gas Pool as promulgated by Order No. R-1670-C. 

The new formula allocated the allowable assigned to non-marginal wells in 

the following manner: 

(1) Forty percent in the proportion that each well's 
acreage times deliverability factor bears to the 
total of the acreage times deliverability factors 
for a l l non-marginal wells in the pool. 

(2) Sixty percent in the proportion that each well's 
acreage factor bears to the total of the acreage 
factors for a l l non-marginal wells in the pool. 

9. In Finding No. 3 of Order No. R-1670-C, the Commission deter

mined that the producing capacity of the wells in the Dakota Producing 

Interval was in excess of the market demand for gas from said common source 

of supply, and that for the purpose of preventing waste and protecting 

correlative rights, appropriate procedures should be adopted to provide 

a method of allocating gas among proration units in the area. 

10. Order No. R-2259-B contained 18 findings to substantiate adoption 

of the new formula. 

In Findings No. 1 through 4, the Commission determined that i t had 

jursidiction of the case, that the Commission had adopted a formula for 
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allocating allowable production from the Basin-Dakota Gas Pool on the 

basis of 25 percent acreage plus 75 percent acreage times deliverability, 

and that Consolidated sought to amend the formula to allocate the allowable 

production on the basis of 60 percent acreage plus 40 percent acreage times 

deliverability. 

In Finding No. 5, the Commission determined the total i n i t i a l recover

able gas reserves in the Basin-Dakota Gas Pool and the amount which was 

attributed to marginal wells which were permitted to produce at capacity. 

In Finding No. 6, the Commission determined, in million cubic feet, 

the i n i t i a l recoverable gas reserves underlying each non-marginal tract 

in the Basin-Dakota Gas Pool. 

In Finding No. 7, the Commission determined the percent of total pool 

reserves attributable to each non-marginal tract in the pool, and in Exhibit 

A attached to Order No. R-2259-B, Column I, is a determination by the 

Commission of the percent of the total pool allowable attributable to each 

non-marginal tract in the pool under Order No. R-2259-B. 

In Finding No. 8, the Commission determined that i t was not practi

cable to allocate production solely on the basis of each well's percentage 

of pool reserves because of the continuous fluctuation in reserve computa

tions resulting from new completions in the pool and the re-evaluation of 

reserves attributed to existing wells. 

In Finding No. 9, the Commission determined a tract acreage factor 

and the deliverability for each non-marginal well in the pool. 

In Finding No. 10, the Commission determined that neither acreage nor 

deliverability should be used as the sole criterion for allocating pro

duction as there was no direct correlation between deliverability and 

reserves, or acreage and reserves. 

In Finding No. 11, the Commission determined that the most reasonable 

basis for allocating production in the Basin-Dakota Gas Pool was to deter

mine, for each proposed formula, the percentage of total pool allowable 



apportioned to each non-marginal tract as compared to i t s percentage of 

total pool reserves, and to select the allocation formula that would allow 

the maximum number of wells in the pool to produce with an ideal ratio of 

1.0, or with a ratio of from 0.7 to 1.3, which was reasonable due to 

inherent variance in interpreting and computing reserves. 

In Finding No. 12, the Commission determined that the number of wells 

in the pool producing with a desired ratio was affected by the percentage 

of deliverability and the percentage of acreage included in the formula. 

In Finding No. 13, the Commission determined that correlative rights 

were not being adequately protected under the formula then,in effect, that 

the protection of correlative rights was a necessary adjunct to the pre

vention of waste, and that waste would result unless the Commission acted 

to protect correlative rights. 

The Commission identified each non-marginal well producing 

with the desired ratio under each formula with an asterisk and determined, 

in Finding No. 14, that a comparison of the total number of wells pro

ducing with the desired ratio under each formula and the total volume of 

gas allocated to the wells producing with the desired ratio under each 

formula established that the proposed formula of 60 percent acreage 

plus 40 percent acreage times deliverability would more adequately pro

tect correlative rights and prevent waste by permiting more wells to 

receive" their just and equitable share of the gas in the pool. 

In Finding No. 15, the Commission determined that numerous wells in 

the pool were capable of draining more than their just and equitable 

share of the gas and that the proposed formula would, insofar as practi-

able, prevent drainage between producing tracts which was not equalized 

by counter-drainage. 

In Finding No. 16, the Commission determined that the proposed 

formula would, insofar as practicable, afford to the owner of each 

property in the pool the opportunity to use his just and equitable share 



of the reservoir energy. 

In Finding No. 17, the Commission determined that Order No. R-1670-C 

should be amended to provide an allocation formula based 60 percent on 

acreage and 40 percent on acreage times deliverability. 

In Finding No. 18, the Commission determined that Order No. R-2259-B 

should not be effective until August 1, 1963. 

11. Followingthe issuance of Order No. R-2259-B, Applications for 

Rehearing in Case No. 2504 were filed with the Commission by a l l of the 

Petitioners in this case. 

12. On August 1, 1963, the Commission issued Order No. R-2259-C which 

determined that the Applications for Rehearing did not allege that the 

applicants for rehearing had new or additional evidence to present, that 

the Commission had carefully considered the evidence presented in the case 

and was fully advised in the premises, and that Order No. R-2259-B was 

proper in a l l respects. By Order No. R-2259-C, the Commission denied the 

Applications for Rehearing. 

13. Petitions for Review were thereafter duly filed by a l l of the 

Petitioners in this case. 

14. The Oil Conservation Commission did not act fraudulently, arbi

trarily or capriciously in issuing Orders No. R-2259-B and R-2259-C. 

15. The Transcript of Record and Proceedings in Case No. 2504 before 

the Oil Conservation Commission contains substantial evidence to support 

the Commission's findings in Order No. R-2259-B. 

16. The Oil Conservation Commission did not exceed i t s authority in 

issuing Orders No. R-2259-B and R-2259-C. 

17. Oil Conservation Commission Orders No. R-2259-B and R-2259-C are 

not erroneous, invalid, improper, or discriminatory. 

18. The formula adopted by the Oil Conservation Commission in i t s 

Order No. R-2259-B allocates the allowable production among the gas wells 

in the Basin-Dakota Gas Pool upon a reasonable basis, recognizing correla

tive rights, and, insofar as practicable, prevents drainage between producing 
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tracts in the pool which i s not equalized by counter-drainage, 

19, The formula adopted by the Oil Conservation Commission in its Order 

No. R-2259-B affords to the owner of each property in the Basin-Dakota 

Gas Pool the opportunity to produce without waste his just and equitable 

share of the gas in the pool, insofar as i t i s practicable to do so, and for 

this purpose to use his just and equitable share of the reservoir energy. 

20. Oil Conservation Commission Orders No. R-2259-B and R-2259*Cwill 

prevent waste and protect correlative rights. 

21. Humble Oil & Refining Company, Skelly Oil Company, The Atlantic 

Refining Company, Benjamin K. Horton & Associates, R. & G. Drilling 

Company, The United States Geological Survey, Tidewater Oil Company, Bruce 

Anderson Oil & Gas Properties, The Frontier Refining Company, Kay Kimbell 

Oil Company, Amerada petroleum Corporation* Continental Oil* 

Company, Beard Oil Company, Delhi Oil Corporation, Western Natural Gas 

Company, Compass Exploration Co., Tenneco Oil Company, Caulkins Oil 

Company, Pioneer Production Co., and The British American Oil Producing 

Company, and each of them, participated in the hearings before the Oil 

Conservation Commission as appears on the face of the record, and they are, 

and each of them i s , a necessary and indispensable party to this action, 

whose interest in the controversy i s such that no final judgment can 

be entered which will do justice between the parties without injuriously 

affecting the rights of said parties. Said parties are owners and opera

tors of gas properties in the Basin-Dakota Gas Pool and will be directly 

affected by, and be subject to, any order entered by the Court in this 

proceeding, and said parties have not been brought before the Court in 

this proceeding. 

22. Petitioners have failed to exhaust their administrative remedy 

in that their petition for reheaing before the Oil Conservation Commission 

was not timely filed. 
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23. Unless implemented by Oil Conservation Commission Order No. 

R-2259-B, Orders No. R-1670 and No. R-1670-C are invalid and void for 

the reason they do not contain the jurisdictional findings required by 

law. 

CONCLUSIONS OF IAW 

1. The Court i s without jurisdiction to grant the relief sought by 

Petitioners by reason of the fact Petitioners have failed to name indis

pensable parties in this proceeding. 

2. The Court i s without jurisdiction to grant the relief sought by 

Petitioners by reason of the fact petitioners failed to exhaust their 

administrative remedy. 

3. The Court has jurisdiction over the subject matter of this suit 

and the parties hereto. 

4. Oil Conservation Commission Order No. R-2259-B contains the basic 

jurisdictional findings required by law to issue a valid order allocating 

allowable gas production among the producers in a pool. 

5.. Oil Conservation Commission Order No. R-2259-B contains findings 

which fully comply with a l l statutory requirements concerning allocation 

of allowable gas production among producers in a pool. 

6. The findings contained in Oil Conservation Commission Order No. 

R-2259-B are based upon and supported by substantial evidence. 

7. Oil Conservation Commission Orders No. R-2259-B and R-2259-C 

will prevent waste and protect correlative rights. 

8. The Oil Conservation Commission did not act fraudulently, arbi

trarily or capriciously in issuing Orders No. R-2259-B and R-2259-C. 

9. The Oil Conservation Commission did not exceed its authority 

in issuing Orders No. R-2259-B and R-2259-C. 
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10. The Oil Conservation Commission had jurisdiction to enter 

Orders No. R-2259-B and R-2259-C. 

11. The Petitioners have failed to sustain the burden of proof 

placed upon them by law and therefore the Petition for Review should be 

dismissed and Oil Conservation Commission Orders No. R-2259-B and 

R-2259-C should be be affirmed* 

12. Insofar as i t relates to the Basin-Dakota Gas Pool, Commission 

Orders No. R-1670 and R-1670-C were invalid and void. 

13. As amended and implemented by Order No. R-2259-B, Orders 

No. R-1670 and R-1670-C became and now are valid orders allocating 

gas production among the producers of the Basin-Dakota Gas Pool. 

14. The petition for review should be dismissed and judgment entered 

for the Respondents herein. 

CONSOLIDATED OIL & GAS, INC. 

T. P. Stockmar 
Holme, Roberts, More & Owen 
Denver, Colorado 

Kellahin & Fox 
54% East San Francisco 
Santa Fe, New Mexico 

By 



STATE OF NEW MEXICO COUNTY OF SAN JUAN 

IN THE DISTRICT COURT 

EL PASO NATURAL GAS COMPANY, 
et a l . , 

P e t i t i o n e r s , 

vs. No. 11,685 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, e t a l . . 

REQUESTED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW OF RESPONDENTS 

OIL CONSERVATION COMMISSION, TEXACO INC., 
AND SUNRAY DX OIL COMPANY 

Respondents. 

Respondents O i l Conservation Commission o f New Mexico, 

Texaco Inc., and Sunray DX "Oil Company r e s p e c t f u l l y submit t o the 

Court the f o l l o w i n g : 

1. P e t i t i o n e r s E l Paso N a t u r a l Gas Company, Pan American 

Petroleum Corporation, Marathon O i l Company, and Sunset I n t e r n a 

t i o n a l Petroleum Corporation are corporations a u t h o r i z e d t o do 

business i n the State of New Mexico; P e t i t i o n e r Southwest pro

d u c t i o n Company i s a p a r t n e r s h i p c o n s i s t i n g o f Joseph P. D r i s c o l l 

and John H. H i l l , doing business as a p a r t n e r s h i p i n the State 

of New Mexico.' 

2. A f t e r commencement o f t h i s cause, Beta Development Co., 

a Texas c o r p o r a t i o n , was s u b s t i t u t e d f o r Southwest p r o d u c t i o n 

Company as a p e t i t i o n e r . 

3. Respondent O i l Conservation Commission o f New Mexico 

i s a duly organized agency o f the State o f New Mexico, whose 

members are Jack M. Campbell, Chairman, E. S. Walker, and A. L. 

FINDINGS OF FACT 



Porter, J r . , Secretary; Respondent Consolidated O i l & Gas, I n c . , 

i s a c o r p o r a t i o n a u t h o r i z e d t o do business i n the State o f New 

Mexico. 

4. By Order o f the Court, Texaco I n c . and Sunray DX O i l 

Company, co r p o r a t i o n s a u t h o r i z e d t o do business i n the State o f 

New Mexico, were granted leave t o in t e r v e n e as p a r t i e s respondent 

i n t h i s cause, and Pubco Petroleum Corporation and Southern Union 

Gas Company were p e r m i t t e d t o appear amicus c u r i a e . 

5. I n November 1960, the O i l Conservation Commission issued 

Order No. R-167 0-C which e s t a b l i s h e d Special Rules and Regulations 

f o r the Basin-Dakota Gas Pool i n San Juan, Rio A r r i b a , and Sandoval 

Counties, New Mexico, and adopted, by reference, Rule 9(C) of the 

General Rules a p p l i c a b l e t o p r o r a t e d gas pools i n Northwest New 

Mexico as set f o r t h i n Order No. R-1670. Rule 9(C) of Order 

No. R-167 0 e s t a b l i s h e d a formula f o r a l l o c a t i n g gas pr o d u c t i o n 

from p r o r a t e d gas pools i n Northwest New Mexico on the basis o f 

25 percent acreage plus 7 5 percent acreage times d e l i v e r a b i l i t y . 

U n t i l August 1, 1963, the e f f e c t i v e date o f Order No. R-2259-B, 

the a l l o c a t i o n o f allowable p r o d u c t i o n o f gas from the Basin-

Dakota Gas Pool was determined by t h i s formula. Since the e f f e c 

t i v e date o f Order No. R-2259-B, the a l l o c a t i o n o f allowable gas 

prod u c t i o n i n the Basin-Dakota Gas Pool has been determined by a 

formula o f 60 percent acreage plus 40 percent acreage times 

d e l i v e r a b i l i t y . 

6. On February 23, 1962, Consolidated O i l & Gas, Inc., 

f i l e d i t s a p p l i c a t i o n w i t h the Commission t o change the formula 

f o r a l l o c a t i n g the allowable gas pro d u c t i o n i n the Basin-Dakota 

Gas Pool from a formula o f 25 percent acreage plus 75 percent 

acreage times d e l i v e r a b i l i t y t o a formula o f 60 percent acreage 

plus 40 percent acreage times d e l i v e r a b i l i t y . This a p p l i c a t i o n 

was docketed by the Commission as i t s Case No. 2504. The case 

was duly a d v e r t i s e d and heard by the Commission on A p r i l 18 and 

19, 1962. On June 7, 1962, the Commission issued Order No. 
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R-2259 which found t h a t the evidence presented at the hearing 

of the case concerning recoverable gas reserves i n t h e pool was 

i n s u f f i c i e n t t o j u s t i f y any change i n the a l l o c a t i o n formula and 

denied the a p p l i c a t i o n , r e t a i n i n g j u r i s d i c t i o n f o r the e n t r y o f 

such f u r t h e r orders as the Commission might deem necessary. 

7. On June 27, 1962, Consolidated O i l & Gas, I n c . , f i l e d 

a P e t i t i o n f o r Rehearing, and on J u l y 7, 1962, the Commissicc 

issued Order No. R-2259-A which found t h a t a rehearing should be 

granted and t h a t the scope o f the rehearing should be l i m i t e d t o 

matters concerning recoverable gas reserves i n the p o o l . Order 

No. R-2259-A granted a rehe a r i n g and l i m i t e d the scope o f the 

rehearing t o matters concerning recoverable gas reserves i n the 

Basin-Dakota Gas Pool. 

8. On February 14 and 15, 1963, the Commission reheard Case 

No. 2504 and subsequently issued Order No. R-2259-B. By Order 

No. R-2259-B, the Commission superseded Order No. R-2259, which 

I 

had denied Consolidated's a p p l i c a t i o n , 'and amended the Special 

Rules and Regulations f o r the Basin-Dakota Gas Pool as promulgated 

by Order No. R-167 0-C. The new formula a l l o c a t e d the allowable 

assigned t o non-marginal w e l l s i n the f o l l o w i n g manner: 
(1) F o r t y percent i n the p r o p o r t i o n t h a t each 

w e l l ' s acreage times d e l i v e r a b i l i t y f a c t o r 
bears t o the t o t a l o f the acreage times 
d e l i v e r a b i l i t y f a c t o r s f o r a l l non-marginal 
w e l l s i n the p o o l . 

(2) S i x t y percent i n the p r o p o r t i o n t h a t each 
w e l l ' s acreage f a c t o r bears t o the -cotal 
o f the acreage f a c t o r s f o r a l l non-marginal 
w e l l s i n the p o o l . 

9. I n Finding No. 3 of Order No. R-167 0-C, the Commission 

determined t h a t the producing c a p a c i t y o f the w e l l s i n tho Dakota 

Producing I n t e r v a l was i n excess o f the market demand f o r gas from 

s a i d common source o f supply, and t h a t f o r the purpose o f prevent

i n g waste and p r o t e c t i n g c o r r e l a t i v e r i g h t s , a p p r o p r i a t e procedures 

should be adopted t o provide a method o f a l l o c a t i n g gas among 

p r o r a t i o n u n i t s i n the area. 
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10. Order No. R-225 9-B contained 18 f i n d i n g s t o s u b s t a n t i a t e 

adoption o f the new formula. 

I n Findings No. 1 through 4, the Commission determined 

t h a t i t had j u r i s d i c t i o n o f the cause, t h a t the Commission had 

adopted a formula f o r a l l o c a t i n g allowable p r o d u c t i o n from the 

Basin-Dakota Gas Pool on the basis of 25 percent acreage p l ^ s 

7 5 percent acreage times d e l i v e r a b i l i t y , and t h a t Consolidated 

sought t o amend the formula t o a l l o c a t e the allowable p r o d u c t i o n 

on the basis o f 60 percent acreage plus 40 percent acreage times 

d e l i v e r a b i l i t y . 

I n F i n d i n g No. 5, the Commission determined the t o t a l 

i n i t i a l recoverable gas reserves i n the Basin-Dakota Gas pool 

and the amount which was a t t r i b u t e d t o marginal w e l l s which were 

p e r m i t t e d t o produce a t c a p a c i t y . 

I n F i n d i n g No. 6, the Commission determined, i n m i l l i o n 

cubic f e e t , the i n i t i a l recoverable gas reserves u n d e r l y i n g each 

'non-marginal t r a c t i n the Basin-Dakota Gas Pool. 

I n F i n d i n g No. 7, the Commission determined the percent 

of t o t a l p o o l reserves a t t r i b u t a b l e t o each non-marginal c r a c t i n 

the p o o l . 

I n F i n d i n g No. 8, the Commission determined t h a t i t was 

not p r a c t i c a b l e t o a l l o c a t e p r o d u c t i o n s o l e l y on the basis o f 

each w e l l ' s percentage o f pool reserves because of the continuous 

f l u c t u a t i o n i n reserve computations r e s u l t i n g from new completions 

i n the pool and the r e - e v a l u a t i o n of reserves a t t r i b u t e d t o 

e x i s t i n g w e l l s . 

I n F i n d i n g No. 9, the Commission determined a t r a c t 

acreage f a c t o r and the d e l i v e r a b i l i t y f o r each non-marginal w e l l 

i n the p o o l . 

I n F i n d i n g No. 10, the Commission determined _hat 

n e i t h e r acreage nor d e l i v e r a b i l i t y should be used as the sole 

c r i t e r i o n f o r a l l o c a t i n g p r o d u c t i o n as there was no d i r e c t c o r r e 

l a t i o n between d e l i v e r a b i l i t y and reserves, or acreage and reserves. 

-4-



I n Finding No. 11, the Commission determined that the 

most reasonable basis f o r a l l o c a t i n g production i n the Basin-

Dakota Gas Pool was t o determine, f o r each proposed formula, the 

percentage of t o t a l pool allowable apportioned t o each non-marginal 

t r a c t as compared t o i t s percentage of t o t a l pool reserves, and 

to select the a l l o c a t i o n formula th a t would allow the maximum 

number of wells i n the pool t o produce w i t h an ideal r a t i o of 1.0, 

or w i t h a r a t i o of from 0.7 t o 1.3, which was reasonable due t o 

inherent variance i n i n t e r p r e t i n g and computing reserves. 

I n Finding No. 12, the Commission determined that the 

number of wells i n the pool producing with a desired r a t i o was 

affected by the percentage of d e l i v e r a b i l i t y and the percentage 

of acreage included i n the formula. 

I n Finding No. 13, the Commission determined that cor

r e l a t i v e r i g h t s were not being adequately protected under the 

formula then i n e f f e c t , t h a t the protection of c o r r e l a t i v e r i g h t s 

was a necessary adjunct to the prevention of waste, and tha t waste 

would r e s u l t unless the Commission acted t o protect c o r r e l a t i v e 

r i g h t s . 

The Commission i d e n t i f i e d each non-marginal w e l l produc

ing w i t h the desired r a t i o under each formula with an asterisk 

and determined, i n Finding No. 14, tha t a comparison of the t o t a l 

number of wells producing with the desired r a t i o under each formula 

and the t o t a l volume of gas allocated t o the wells producing w i t h 

the desired r a t i o under each formula established t h a t the proposes 

formula of 60 percent acreage plus 40 percent acreage times 

d e l i v e r a b i l i t y would more adequately protect c o r r e l a t i v e r i g h t s 

and prevent waste by permitting more wells t o receive t h e i r j u s t 

and equitable share of the gas i n the pool. 

In Finding No. 15, the Commission determined t h a t 

numerous wells i n the pool were capable of draining more than 

t h e i r j u s t and equitable share of the- gas and t h a t the proposed 

formula would, insofar as practicable, prevent drainage 
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between producing t r a c t s which was not equalized by counter-

drainage. 

I n Finding No. 16, the Commission determined that the 

proposed formula would, insofar as practicable, a f f o r d t o the 

owner of each property i n the pool the opportunity t o use his 

j u s t and equitable share of the reservoir energy. 

In Finding No. 17, the Commission determined tha t Order 

No. R-1670-C should be amended to provide an a l l o c a t i o n formula 

based 60 percent on acreage and 40 percent on acreage times 

d e l i v e r a b i l i t y . 

I n Finding No. 18, the Commission determined that Order 

No. R-2259-B should not be e f f e c t i v e u n t i l August 1, 1963. 

11. Following the issuance of Order No. R-2259-B, Applica

tions f o r Rehearing i n Case No. 2504 were f i l e d with the Commis

sion by a l l of the Petitioners i n t h i s case. 

12. On August 1, 1963, the Commission issued Order No. R-2259-C 

which determined tha t the Applications f o r Rehearing did not allege 

that the applicants f o r rehearing had new or addit i o n a l evidence t o 

present, t h a t the Commission had c a r e f u l l y considered the evidence 

presented i n the case and was f u l l y advised i n the premises, and 

that Order No. R-2259-B was proper i n a l l respects. By Order 

No. R-2259-C, the Commission denied the Applications f o r Rehearing. 

13. Petitions f o r Review were thereafter duly f i l e d by a l l 

of the Petitioners i n t h i s case. 

14. The O i l Conservation Commission did not act fraudulently, 

a r b i t r a r i l y or capriciously i n issuing Orders No. R-2259-B and 

R-2259-C. 

15. The Transcript of Record and Proceedings i n Case No. 2504 

before the O i l Conservation Commission contains substantial evidence 

to support the Commission's findings i n Order No. R-2259-B. 

16. The O i l Conservation Commission did not exceed i t s a u t h o r i t y 

i n issuing Orders No. R-2259-B and R-2259-C. 

17. .Oil Conservation Commission Orders No. R-2259-B and 
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R-2259-C are not erroneous, i n v a l i d , improper, or discriminatory. 

18. The formula adopted by the O i l Conservation Commission 

i n i t s Order No. R-2259-B allocates the allowable production 

among the gas wells i n the Basin-Dakota Gas Pool upon a reason

able basis, recognizing c o r r e l a t i v e r i g h t s , and, insofar as 

practicable, prevents drainage between producing t r a c t s i n the 

pool which i s not equalized by counter-drainage. 

19. The formula adopted by the O i l Conservation Commission 

i n i t s Order No. R-2259-B affords t o the owner of each property 

i n the Basin-Dakota Gas Pool the opportunity t o produce without 

waste his j u s t and equitable share of the gas i n the pool, insofar 

as i t i s practicable t o do so, and f o r t h i s purpose t o use his 

j u s t and equitable share of the reservoir energy. 

20. O i l Conservation Commission Orders No. R-2259-1- \d 

R-2259-C w i l l prevent waste and protect c o r r e l a t i v e r i g h t s . 

21. Petitioners have f a i l e d to j o i n parties whose interests 

w i l l necessarily be affected by a decree i n t h i s case. 

CONCLUSIONS OF LAW 

1. The Court has j u r i s d i c t i o n over the subject matter of 

t h i s s u i t and the parties thereto. 

2. O i l Conservation Commission Order No. R-2259-B contains 

the basic j u r i s d i c t i o n a l findings required by law to issue a v a l i d 

order a l l o c a t i n g allowable gas production among the producers i n 

a pool. 

3. O i l Conservation Commission Order No. R-2259-B contains 

findings which f u l l y comply with a l l s t a t u t o r y requirements con

cerning a l l o c a t i o n of allowable gas production among producers 

i n a pool. 

4. The findings contained i n O i l Conservation Commission 

Order No. R-2259-B are based upon and supported by substantial 

evidence. 



5. O i l Conservation Commission Orders Wo. R-2259-B and 

R-2259-C w i l l prevent waste and p r o t e c t c o r r e l a t i v e r i g h t s . 

6. The O i l Conservation Commission d i d not act f r a u d u l e n t l y , 

a r b i t r a r i l y or c a p r i c i o u s l y i n i s s u i n g Orders No. R-2259-B and 

R-2259-C. 

7. The O i l Conservation Commission d i d not exceed i t s 

a u t h o r i t y i n i s s u i n g Orders No. R-2259-B and R-2259-C. 

8. The O i l Conservation Commission had j u r i s d i c t i o n t o 

enter Orders No. R-2259-B and R-2259-C. 

9. The P e t i t i o n e r s have f a i l e d t o s u s t a i n the burden of 

pro o f placed upon them by law and t h e r e f o r e the P e t i t i o n f o r 

Review should be dismissed and O i l Conservation Commission Orders 

No. R-2259-B and R-2259-C should be a f f i r m e d . 

10. The P e t i t i o n f o r Review must be dismissed and judgment 

entered f o r the Respondents as p e t i t i o n e r s have f a i l e d t o j o i n 

necessary and indispensable p a r t i e s . 

Tf; J. M. DURRETT^ J r . 
Special A s s i s t a n t 
A t t o r n e y General 

A t t o r n e y f o r Respondent 
O i l Conservation Commission 

P. O. Box 2088 
Santa Fe, New Mexico 

\ 

GILBERT, WEITE & GILBERT 
Attorneys f o r Respondents 
Texaco Inc., and Sunray DX 
O i l Company, P. O. Box 787, 
Santa Fe, New Mexico 

I c e r t i f y t h a t a copy o f t h i s p leading 
was mailed t o opposing counsel o f record 
on March 3 0 , 1964. 

J. M. D u r r e t t , J r . 
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STATE OF SEW MEXICO COOKTY OF SAM JUAH 

IM THE DISTRICT COURT 

EL PASO NATURAL GAS COHPA8IY, 
S corporation, PAS AMERICA!? PET-
ROLBOM CORPORATION, ft corporation, 
MARATBOE OIL COMPANY, a corpora
tion, socTBMssT pitODiicTioii CCMPAI*Y, 
a partnership, ana SUBSET LSPTERSATIOliAL 
PETROLEUM CORPORATION, a corporation, 

Petitioners, 

vs. 

OIL COBSERVATIOS COMMISSION or 
HEW MEXICO, JACK M. CAMPBELL, 
Chairaan, S. i . TALKER, Meaner, 
A. L. PORTER, Jr., Member and 
Secretary, CONSOLIDATED OIL & CAE. 
I»G., a corporation. 

Respondents. 

i j CASE 

BEFORE THE HEW MKXICO OIL vmrnsmmzm CQMWISSIQ& 

A. L . Porter, J r . , Seeretary-Oirector of the Hew Mexico 
Oil Conservation Comai salon hereby certif ies to the Court the 
Transcript of Record and Proceedings before the Hew Mexleo Oil 
Conservation Coamiasioa ia Case »©. 2504 consist! n§ of the follow
ing! 

1. Application by Consolidated Oil & Gas, Inc. 

2. Reaponse to Application by pubco Petroleum 
Corporation. 

3. Affidavit* of Publication for the March 14, 
1962 hearing. 

4. Entry of Appearance by Atvood and Malone for 
the Ohio Oil Company. 

5. Pocket of the March 14, 1962 hearing. 

6. Entry of Appearance by Atwood and Melons 
for Pan American Petroieua Corporation. 

5 
CO 

H o w w o o 
H TI 

o 
CQ o 

o 

J . 
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7. Docket of the April 13, 1962 hearing, 

a. Order Mo. R-2259. 

9. Petition for Rehearing by Consolidated Oil & 
Gas. Inc. 

10. certificate of Service. 

11. Order No. R-2259-A. 

12. Affidavits of Publication for the Septes&ar 13, 
19*2 hearing. 

13. notice of Continuance. 

14. Docket of the August IS , 1962 hearing. 

15. Returns of service of Subpoenas Duces T«cum upont 

(a) David H. Rainey 
(b) Frank D. Gorham 
(c) L . n. Stevens 
(d) Leon tfleeerkahr 
(e) Prank Renaxd 
(f) George Raton 
(g) carl ssdth 
(h) Joe salaon 

16. Kotiea of Motion to Modify Subpoena by David a, Rainey. 

17. Affidavit by David H. Rainey. 

id. Motion te Quash Subpoena by Si Paso natural Gas Company, 

19. Certificate of Service. 

20. Motion to Quash Subpoena by George Sates. 

21. Motion to Quash Sehpoena by Pubco Petroleua Corporation. 

22. Motion to Vacate Order Me. R-22S9-A by Marathon Oil 
Company. 

23. Objections te order ef Coemisaion granting rehearing 
by Pubco Petroieua Corporation. 

24. Docket of the September 13, 1962 hearing. 

25. Ruling on Motions to Quash Subpoenas Duces Tecum. 

26. Affidavit by Leon wiederkehr. 

27. Stipulation by Consolidated Oil & Gas, inc.. and 
Southeast production Cowpany. 
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M. Wfia .v i t . of a u c t i o n tor th. m m — 
1$62 hearing. 

2 9 . BMkrt of «*. U . 1 » « 

J 0 . A M i < J . v l t . of ^ U « t l o n for th. M M * * U . X962 

h*»rin«. 

3 i . iwnoraodua toy *• I" 

3 2 B C C * . * of th. i 9 M h M * t ° « -

„ . M f U ^ t . of M i c t i o n for th. « * « • 
bearing. 

34. Docket of the February M. «•» 

3 5. statements of Position syi 

( t k) consolidatad Oil a Gas. inc. 

ffi ^ f n L S L l P e t r o l Corporation 
and cattlkin* Oil Coapany 

ifil pubco Petroleum cosporatien 
U Delhi-Tevler Oil Ceepany 
• J iS«i>iw Oil * mefiminf eoa^f 
f 1 ^ * U y Oil Company Cft*****"1* 

Afflerade tetreleu» Corporation 
Southwest Production Ceepany 
southern Onion Gas Coepaay 
SI Pas© »»t»rel G*s Ce»paay 
sunray 35X ©ii Coapaay 

( a) Texaco in®. 

36. Order Ko. R~l$70. 

3 ? . order He. 

30. Order Mo. R-2259-B. 

3e, Application for Rehearing by H **»o natural Gas 
coapany. 

40. fox m ~ * » > * p r o d u e t l o n 

Coaapany. 

_ . # r t r aehearina by Pan American petroleua 

aattenal petroled corporation. 
42. Affidavits of aenrics. 

43. order so. m-22S*-C* 

44. Transcripts of the fcllewlnf bearinfa, 

(b) 
U) 
( j ) 
(k) 
CD 



(a) March 14, 1962, pea** 1-17* 
(b) April 13* 1962, Volume 1, pages i-350, 

and index. 
(c) April 19, 1962, Volume XX, pages 3S1-69S 

and Index. 
(d) August 1$, 1962, pages 1-2. 
(e) September 14, 1962, pages 1-75. 
(f) Movessber 14, 1962* pages 2-3. 
(f) Pecwmber 19, 1962, pages 2-4. 
(h) February 14, 1963* pages 2-247. 

45. The following sxhibitsi 

(a) April 13 and 19, 1962 hearing: 

1. Consolidated Oil 6 Gas, Inc., 
Exhibits 1 through 9. 

2. Ohio Oil Company, Exhibits A through F. 
3. Southern Union Gas Company, Exhibits 1 and 2. 
4. Oil Conservation Commission's Exhibits 1 

through 4. 
5. Pubco Petroleum Corporation, Exhibits 1 

through 7. 
6. El Paso natural Gas Company, Exhibits 1 

7. Astee Oil a Gas company. Exhibits I and 2. 
3. Sunset International Petroleum Corporation, 

Exhibits 1 and 2. 
9. CaulXina Oil Company, Exhibit I. 

(h) February 14, 1963 hearings 

1. Consolidated Oil & Gas, Inc., Exhibits 1 
through 9. 

2. Pubco petroleum Corporation, Exhibits B-i 
through R-ll. 

3. Astee Oil & Gas Company, Exhibit 1. 

I certify that the above constitutes the entire record and 
proceedings in Case Mo. 2504 before the Mew Mexico Oil Conservation 
Commission and that a i l documents contained therein are original 
documents or a true and correct copy of the same to the best of my 
knowledge, information, and belief. 

A. L. POXfEE, Jr. 
Secretary-Director 

S E A L 
February 28, 1964 

IM WITHI3S WHEKBQF, I have affixed my hand and notarial 
seal this 28th day of February, 1964. 

My Commission Expiresi 

September 22« 1,96̂  

notary Public 
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COUNTY OF sm J®s 

STATE OF NEW MEXICO ) 
m WM DLSWRiei COURT 

EL PASO NATUH&L GAS COHPAKy, 
a corporation, et al., 

Petitioners, 

-vs- No. 11,685 

OIL C0R8EEVATIOM COMMISSION OF 
NEW MEXICO, et al., 

KeapottdentE. 

This matter coiaing before the Court oa the motion of southern 

Union Gas Company for leave to appear before the Court aa amicus 

curiae, and the court having considered the same and having satisfied 

itsel f that the said Southern Union Gas company, by it s attorneys, ©an 

serve in such capacity and that such Service would be helpful to 

the court. 

I t i s , therefore, OHDE&SP, that the leave requested by the said 

southern Union Gas company te appear before this court in the capacity 

of amicus curiae for the purposes requested should be, and the same 

is hereby, granted in a l l things* 

PIS^RICT jwm 



STATE OF NSW MEXICO ) 
) 

COUNTY OT SAE JUAN ) 
IE THE DISTRICT COURT 

SL PASO SATUBAL GAS COMPAEY, 
a corporation, et al.. 

Petitioners, 

-vs- «"<>• 11,685 

OIL CC«SSRVATIOH COM4ISSIOK OF 
HSW MEXICO, et a l . , 

aespendents. 

H ® T 1 ft 

cornea now southern Union Gas Company, a corporation duly admitted 

to do business in Sew Mexico, by i t s attorneys, and respectfully 

requests leave to appear before the court as amicus curiae and states 

that i t was a participant in the ease before the Oil Conservation 

commission of Sew Kexico; that i t was not named as a party in this 

proceeding, but will be affected by any decision therein; and that 

i t seeks leave of the Court to appear as amicus curiae in support of 

the order of the commission. 

Respectfully submitted, 

SQUTHBiai UKIOM OAS COMPASS 

ays A. s. arenler 
William S. Jameson 

Fidelity Onion Tower 
Dallas 1, Texas 

| hereby cari.ry 

the foregoing 
,y, * ;s tr.oi -if.-!. 
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STATE OF NEW MEXICO COUNTY OF SAN JUAN 

IN THE DISTRICT COURT 

EL PASO NATURAL GAS COMPANY, 
et a l . , 

Petitioners, 

vs. No. 11,685 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, et a l . . 

Respondents. 

STATEMENT OF POINTS RELIED ON BY RESPONDENT 
OIL CONSERVATION COMMISSION OF NEW MEXICO 

1. The order i s prima facie v a l i d and the Petitioners 

have the burden of establishing t h a t the action of the Commis

sion was fraudulent, a r b i t r a r y or capricious, t h a t the order 

was not supported by substantial evidence, or that the Commis

sion did not act w i t h i n the scope of i t s a u t h o r i t y . 

2. The lack of a sp e c i f i c f i n d i n g t h a t waste i s occurring 

under an e x i s t i n g gas a l l o c a t i o n formula does not inv a l i d a t e an 

order establishing a new formula; i n the a l t e r n a t i v e , the order 

contains findings t h a t waste was occurring under the p r i o r gas 

al l o c a t i o n formula 0 

3. The lack of a sp e c i f i c f i n d i n g t h a t a change of condi

t i o n has occurred does not in v a l i d a t e an order changing a gas 

al l o c a t i o n formula; i n the a l t e r n a t i v e , the order contains 

findings t h a t a change of condition had occurred requiring a 

change i n the formula. 

4. The order contains the basic findings of j u r i s d i c t i o n a l 

facts required by st a t u t e . 



5. The order contains findings which meet the statu t o r y 

reguirements f o r a v a l i d a l l o c a t i o n of gas production. 

6. The Commission's findings and order are based on and 

supported by substantial evidence 0 

7. The Court does not have j u r i s d i c t i o n over the subject 

I 
i 

i 

i 

I 

matter of t h i s action as the p e t i t i o n e r s have f a i l e d t o j o i n 

indispensable p a r t i e s . 

,x 

J«, M. DURRETT, J r . 
S p e c i a l A s s i s t a n t Attorney General 
representing the O i l Conservation 
Commission of New Mexico, P .O. Box 
2088, Santa Fe, New Mexico 

I hereby certify that on the 
. . day of . February. . , 

19 , 6 4 . . . , a copy of ihe fore

going pleading was mailed H 

opposing counsel of r-n-cra. 
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SI* PASO JIAlUKAu OAS COMir-AHT, 
* corporation, et a l , . 

Petlt ineatrs, 

Wo. U#€99 

0X2, C^BRIATXOK aaHMXT4BXW OP 
UWf MK££C9« e f a l . . 

ê ŜSPJP̂3̂1̂^̂i4̂^̂m̂t''ft̂^ ft 

The reapoadftnt consoliA»t«d & aea, inc. . w i l l argue the 

points raised In Petitio^eiia* statement of points for argument on 

petition far review, and wi l l specifically argna the fellewtef 

points*. 

1. 'The order of the ĉ enmiaalon ia valid and no specific 

ijjrsdiirj that these wee waste ocrvirriwg istder the er i f inal fas> 

auia or that a ĥansps ol c-omditiana had occurred ia accessary to 

a vallii order. The iaeJt of a a pacific finding that waste vas 

occurring undtr the ar l f ina l ferwula dees not invalidate an order 

allocating gas prelection* and i f such a finding were necessary, 

i t i s contained in the order as entered by the eeseiissicsi. tn 

the alternative, a crtaajge ef conditione did in fact exist* m$ 

thm emm f i l e and record shew seen a change of cc»d.it.JUans. 

2. The order csmseims the: basic f i ad i^s ef jur isd ic t ion , 

facts required by statute. 

3. *stoe order contains fim&Ussa: wMch meet the statutory 

xeqgtrtxaewnts for a valid allocation ef fas production. 

4. the order la wmmmMLm and lawful and l» baaed upen and 

•uppojrctid by isub£tant.ia! evidence. 



3. The court is wtti*®tit jertsdict tee to hear this appeal for 

the reason the petitioners failed te eashaust their administrative 

re&edy in that their petitism far rehearing hefere the oommiaeiee 

vas not. tlsraiy f i l ed . 

6. The court ia witheet jurisdiction s»f ztm subject matter 

of thia action for failure ef petitieeers to name indispenaable 

parties• 

? . ihe order ol the 'i wmss inn ia haassc upem the i>eat avai l -

able evidence, and the Jcemisalon ha* 4eterauU'»e4f insofar mm may 

he pxacticahlj dam*, the recoipere^ie reserves under each tract in 

the pool, and ao evidence was ofiered fee/ petitioners em which a 

i i f f a rent determiaatiemf or any determination ef reserve* could 

;iave been i»d*j* 

B. liters wee no vah.a praretiom orcier in existence prior te 

the iseeange of order a»2t2$9~B, and Order ft»l©70, es made applicable 

to ga* prexatio^inf in th* asei&H&ateqvta o&s Peel fcy order «o. *-!$?©•€ 

ia invalid and void because it wee issue*! irtthevtt jurisdiction em 

the part of the cem%ieaicm, *md tm» commiesion, in entering said 

arcier, failed te majce the basic jurisdictional fiodinfe upon which 

?such an order can he baaed, which n»n4er« said essier void, Which 

a id fact waa presented te and argued before the OsmmiL&MUm. 

ILLEGIBLE 



I N T H E D I S T R I C T C O U R T O F S A N J U A N C O U N T Y 

S T A T E O F N E W M E X I C O 

E L PASO N A T U R A L GAS COMPANY, 
a corpora t ion , et a l , 

Pe t i t ioners , 

vs . 

O I L CONSERVATION COMMISSION OF 
NEW M E X I C O , et a l , 

Respondents. 

No. 11, 685 

S T A T E M E N T OF P E T I T I O N E R S ' POINTS FOR A R G U M E N T 
ON P E T I T I O N FOR REVIEW 

I . 

The Orde r of the Commiss ion changing the o r i g i n a l gas p r o r a t i o n 

f o r m u l a applicable to the Bas in Dakota Gas Pool is unreasonable and un

l a w f u l because i t is not based upon a f i n d i n g that waste was occur ing 

under the o r i g i n a l f o r m u l a or that a change^ of condi t ion had occur red r e 

q u i r i n g a change i n the f o r m u l a . 

I I . 

The Order is unreasonable and un l awfu l because the Commiss ion 

f a i l e d to make the basic f indings of j u r j j ^ i c t i o n a ^ by statute. 

I I I . 

The Orde r is unreasonable and u n l a w f u l because i t is based on j f r _ 

f i r m a t i v e f ind ings which do not meet s t a t u t o r y , r e q u i r e m e n t s : f o r a v a l i d 



a l loca t ion of gas product ion . 

I V . 

The Order is unreasonable and un l awfu l because the Commiss ion ' s 

Findings and Orde r are not based on or supported by substantial evidence: 

A . The Findings as to the i n i t i a l recoverable reserves under 

each t r a c t are based on out-of-date data which was designed to de

t e r m i n e the recoverable reserves i n the pool as a whole and not the 

recoverable gas i n place under the ind iv idua l t rac t s i n the pool . Such 

data was er roneously rece ived i n evidence over the t i m e l y object ion 

of the pe t i t ioner , E l Paso. 

B. The Commiss ion 1 s Findings support ing the 60-40 f o r m u l a 

are based upon a compar ison of i n i t i a l recoverable reserves f o r 

each t r a c t i n the pool w i t h the cu r r en t de l i ve rab i l i t i e s of the we l l s 

located upon said t r a c t s . Such a compar ison is not mean ingfu l , 

i s i l l u s o r y and d i s c r i m i n a t o r y and does not constitute substantial 

evidence to support the Commiss ion ' s Findings based upon i t . 

C. There i s not substantial evidence i n the r e c o r d to support 

a f ind ing by the Commiss ion that waste w i l l be prevented by the use 

of 60-40 f o r m u l a . 

D. There is not substant ial evidence i n the r e c o r d that the 

60-40 f o r m u l a w i l l , i n sofa r as i t is prac t icable to do so, a f f o r d to 

the owners of each t r a c t i n the pool the opportuni ty to produce his 

jus t and equitable share of the gas in the pool . 

E . There is not substant ial evidence to support the Commiss ion ' s 

- 2 -



Hnding that the 60-40 f o r m u l a w i l l m o r e adequately ££Otec t 

cor re la t ive r i gh t s , and insofa r as prac t icable prevent drainage 

between the producing t rac ts , , which is not equalized by counter-

drainage. 

- 3 -
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IN THE ELEVENTH JUDICIAL DISTRICT COURT 
SAN JUAN COUNTY 
AZTEC. NEW MEXICO 

NON-JURY TRIAL 

C. C. McCULLOH. Prealding Judge 

THURSDAY. MARCH 5. 196k: 

9:00 A79T. E l Paso Natural Gas Company, et al.. 
No. 11665 

vs. 
Oil Conservation Commission, et a l . 

Seth, Montgomery, Federici 
& Andrews 
Atwood & Malone 
Verity, Burr, Cooley and 
Jones 
Hervey, Dow & Hinkle 
Gilbert, White & Gilbert^ 
Keleher & McLeod 

J. M. Durrett, Jr. 
Jason W. Kellahin 

Please submjjt ̂ ±mu±t^arte«^ to the Court, in the 
above-entitled cause by February 25, 1964. - ̂  

Counsel in the" case will favor opposing counsel with points 
they are to rely upon, prior to t r i a l of the case. 



STATB or mm mMia® connry OF SAB juAa 

BL PASO K&flflWii OAS COMPAQ, 
at a l . , 

Petitionersf 

Wo. 11.68S 

OIL C0tU3ft¥>TXQB C0PMX83XQK 
Of gstc MSXico, at al., 

3fhla matter having coste before the court oa tha Petition 

to Intervene filed by Pubco petroleum corporation, the petitioner, 

Pubco petroleum JorporRtlon, being represented by John a. Ttttiaann 

and William D. keleher, the respondent, consolidated oil & ©es, inc., 

being represented by Jason w. Kellahin, end the respondent, oil con

servation cceaoisalom, being represented by Jauses m. lAurratt, jr., 

and the court having x<m4 the petition and having heard argument of 

counsel and being otherwise fully advised io the pr amis as, wtwm% 

1. that the Petition to Intervene should be denied. 

2. That Pubco petrolaum Corporation should be permitted 

to participate in the above cause only as amicus curia®. 

zr is wmmom ommmt 
1. That the Petition te intervene filed by fence petro

leum corporation shall be and the same hereby ia denied. 

2. That Pubco petroleum Corporation ahall be and i t 

hereby is permitted to participate in the above cause only as 

amices curiae. 

To a l l of which petitioner, Pubco petroleum corporation, 

excepts and objects. 

Diatrict Judge 



IN THE ELEVENTH JUDICIAL DISTRICT COURT 
" SAN JUAN COUNTY 

AZTEC, NEW MEXICO 

C. C. McCULLOH, Presiding Judge 

M O T I O N S 
TUESDAY, NOVEMBER 26. 1963 

9:00 A.M. Bruce P. Neil 
No. 11120 vs. 

31 Flavors Stores Realty, Inc. 

10:00 A.M. Robert 0. Wenzel 
No. 11321 

vs. 

Northwest Construction Co., et a l . 

10:30 A.M. James Henry McCoy, et ux. No. 11333 vs. 
Brown Agency, Inc., et a l . 

11:00 A.M. Myrtle E. Terrell 
No. 11570 vs. 

Jesse Dean, et ux. 

1:30 P.M. 
No. 11685 

El Paso Natural Gas Company, et al, 

vs. 
Oil Conservation Commission, et al. 

Marvin Baggett 

Modrall, Seymour, Sperling, 
Roehl & Harris 
Tansey, Wood, Rosebrough 
& Roberts 

Tansey, Wood, Rosebrough 
& Roberts 

Verity,Burr,Cooley & Jones 

Marvin Baggett 

Koogler & Smith 

Koogler & Smith 

Charles L. Craven 

Seth, Mongtomery, Federici 
& Andrews 
Atwood & Malone 
Verity,Burr,Cooley & Jones 
Hervey, Dow & Hinkle 
Gilbert, White & Gilbert 
Keleher & McLeod 

J. M. Durrett, Jr.'f^ 
Jason W. Kellahin 

2:30 P.M. 
No. 11695 

3:00 P.M. 
No. 11693 

W. A. Bouldin, et a l . 
vs. 

Bruce M. Bernard, Inc., et al. 

R. A. Trammell, et a l . 

vs. 
E. B. David, et a l . 

WEDNESDAY, NOVEMBER 27, 1963: 

9:00 A.M. The Fir s t National Bank of 
No. 11519 Farmington 

vs. 
Nettleton's, Inc., et a l . 

Smith, Kiker & Ransom 

Keleher & McLeod and 
Russell Moore 

Brown & Floranee 
Cooney,Schlenker & Briones 

Charles L. Craven 

Jack M. Morgan 

Marvin Baggett 
Johnston Jeffries 



STATE CF NEW MEXICO GQlfflSY 0? 8AH JUAB 

I I THE DISTRICT COUBf 
Cl 

EL PASO NATURAL GAS CCRPANT, § 
a corporation; PAS AMERICAS ° 
P-DTBCLEUK CWHiOi-iATiCH, a corporation! 1 

MABLATHON OIL COMPANY, a corporation} !jj 
SOUTHWEST PRODUCTION COMPANY, a 3§ 
partnerahip; and SUBSET XNTESSATIOBAL 3^ 
PETROLEUM CORPORATION, a corporation, »jg 

wis; 
Petitioners, §^ 

o 
•a. Ho. 11685 

OIL CCHS5BVATICN COMMISSION OF 
IfeV HEXICO, JACK M. CAMPBELL, 
Chairman{ £. S. WALKER, Mastert 
A. L. iORlVh, JR., Member and 
Secretary; CONSOLIDATED OIL & 
GAS, INC., a corporation, 

Respondents. 

PETITIQI TO IHTKKVEME 

Conea now PUBCO PETfiGLSBM OOHPOfiATICH, a corporation, and 

respectfully seeks leave of Court to intervene in the above entitle* 

cause, and in support thereof, atatcst 

1. That I t i s an owner and operator of gaa properties in 

the Basin-Paketa Gas Fool and will he directly affected by and 

subject to any Order entered by the Court in this proceeding. 

2. That Pubco Petroleum Corporation should he permitted 

to adopt aa i t s own, the pleading now filed by petitioners in this 

cause• 

WHEfiEFORE, petitioner seeks leave to intervene in the above 

cause, and for such other and further relief as the Court may deem 

proper in the premises. 

V. A* XELiSBE, JOHN B. flTTMABJf 
I hereby certify that a copy of the and WILLIAM B. KELEHER 
foregoing Petition to Intervene has 
been forwarded by mail en this / m / W I L L I A M B. K & L & R ^ 
day of Q J J f e ~ . 1963 to a l l By _ „ 
counsel of record. Attorneys for Petitioner 

PUBCO PETiiOLEUM CORPORATION 
First National Bank Bldg. W. 

/%/ WILLIAM B. KaLEHKR Albuquerque, New Mexico 



I MAIN OFFICE OCC 

1SS30CT 11 PH 1 ! 23 

STATE OF NEW MEXICO COUNTY OF SAN JUAN 

IN THE DISTRICT COURT 

ZL PA3G IT.ViwSAL G.3 COMPANY, 
a corporation; PAN AMERICAN 
PETROLEUM CORPORATION, a corporation; 
MARATHON OIL COMPANY, a corporation; 
S0UTKK3ST PRODUCTION COMPANY, a 
partnership; and SUNSET INTERNATIONAL 
PETROLEUM CORPORATION, a corporation, 

OIL CONSERVATION COMMISSION OF NEW 
MEXICO, JACK M. CAMPBELL, Chairman; 
E. S. WALKER, Member; A. L. PORTER, 
JR., Member and Secretary; CONSOLIDATED 
OIL & GAS, INC., a c o r p o r a t i o n , 

Comes now Southwest Production Company, a co-partnership 

c o n s i s t i n g of John H i l l and Joseph P. D r i s c o l l and Beta Develop

ment Co., a Texas c o r p o r a t i o n under the p r o v i s i o n s of Rule 25 (c 

of the Rules of C i v i l Procedure and moves the Court t o sub-* 

s t i t u t e Beta Development Co. i n the place of Southwest Productio 

Company as a P e t i t i o n e r i n the captioned a c t i o n and i n support 

represents t o the Court t h a t Southwest Production Company has 

t r a n s f e r r e d a l l o f the p r o p e r t i e s which gave i t an i n t e r e s t i n 

the captioned controversy t o Beta Development Company. 

P e t i t i o n e r s , 

-vs- No. 11,685 

Responden t s . 

M O T I O N 

VERITY, BURR, COOLEY & JONES 

Geo. L. V e r i t y 

I hereby c e r t i f y that a copy of 
the fcrcpoing pleading r?.n n;ailod 
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FILED 9/26/63 

STATE OF HSf MKICC COlWTJf OF SAM JUM IH THE DISTRICT COURT 

E L f*8o mTu»AL OAs CQ*©UK, 
a corporation! BAN AMERICAS 
PETROLEUM CXJRPORATIOS, a corporation, 
MARATaOH OIL COMPANY, a corporation; 
SOUTWIST PRODUCTIOJJ COMPANY* a 
partnership* and SUBSET IHTERflATIOHAL 
PETROLEUW CORPORATION, a corporation, 

Petitioner*, 

vs. So. 11,685 

OIL CGH3®flfATIG8 COi*4I38IOJi Of 
H ¥ MEXICO, JACK M. CAMPBELL, 
Chairman; 1. 8. WALKER, Member; 
A. L . PORTER, JR., HB*ber and 
Secretary; CO^OLIMiED OIL & OAS, 
OfC, a corporation, 

Hespoadents. 

FETirioa TO a m r o 

Cornea ttov 3unray S3C Oil Company, a corporation, formerly Sunray M4-

Coatinent Oil Company, and respectfully seeks leave of Court to intervene 

in tne above-entitled cause# aad ia support thereof states % 

1. That it Is aa owner and operator of gaa properties in toe Basis* 

Dakota Oa* Bool and will be &urectly affected by and subject te any Order 

entered by tne Court ia this proceeding? 

2. Aad for the furtiisr reason tiiat it is aa indispensable party to the 

cause vboae interest in tbe controversy is sucn that ao fiaal judgment, can 

be eatered vhicb will do justice between tae parties witiaout injuriously 

affecting tae rights of Petitioner. 

That a copy of Petitioner's Hesponse vnich it seeks leave to file is 

attached hereto aad marked Esaibit A. 

WJERKFOKZ, Petitioner seeks leave to intervene is tne above cause and 

ti»t it be granted leave to file tbe proposed Haspon**, aad for such otber aad furtner 

relief aa the Court may &s«n proper la tae premises. 

u' C. White, PO Box 7c7, Santa Pe, 

Joba Curran, £*g.. Attorney 
Sunray m Oil Co. PO Box 2039 
Tulsa, Okie. 
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Filed 9/36/63 

STABS OF SEW maaoo cmmt OF SAI JUAS IN mi BIS«&?XCT coasf 
EL ?ASO HATURAL GAS CQtS*I¥, 
a corporation; FAB AMSRICAS 
PETROLEUM COSFGKATIQt*, a 
corporation} MARA2HG9I OIL 
COHPAaT> a corporation; 
sommm mswenm com Am, 
a partnership; aad SU83ET 
iUREHtHttXaiAI. PSfROIElM 
CQRPQSATXOJf, a corporation, 

Petitioners, 

vs. Bo. 11,685 

OIL CXaiSfiHVATIOS COMUSSIOtf OF 
HEW MEXICO, JACK M. CAMFBEI&, 
Chairmen; E. s. MAIKE8, Member; 
A. L» POREEB, JS, , Member aad 
Secretary? COlKOLmAT£D OIL a 
OAS, ISCc, a corporation, 

Bsapoadents.. 

OMR mmsm mm TO ugsRVKHE AS KESPQKDEUT 

This cause aaving COM on fear bearing upon the motion of Smxmy BSC Oil 

Company for leave to intervene ia tae above-entitled action as a party 

reepondeet thereof, aad it appearing to tbe Court that Sunray JDX Oil Company 

baa an interest ia tbe above-entitled proceeding sufficient to varraat it to 

bacons a party te this action: 

IT IS T m m m ORDERED tbat Sunray SX oil Company be aad it hereby ia 

granted leave to intervene la said proceeding as a party respondent aad to 

file its response herein. 

District Judge 
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MAIN OFFICE OCC 

1953 OCT 1 AH 8 ' 2* 

msm m mm maao wmm or SAX JU&J m wm ©ismicr COUKX 

iui, jiVfX' i-iA'J^UiAL viA£ Ou-i-'iW | 
ft eerjnretioaj Ms* A*MiI0Ai: 
F23EROLEUM QQasaeMIBHi a corporation! 
;*«U&mat OH COHftUtt, • cerporatioiy 
WCM&C a«aouc$&si sa48fc«f, a 
partaer* up; aad ««iiBi« wmmiWm, 
msmmj:, cxMjmi&zw, a eurjpayation, 

v. I*s. 11,66? 

on. ooasaWÂ xcs coMssioif or HHW 
;iM&lC0, JAC& * . C^i*mLI^ Uiaalraaaj 
£. S. WAIXEfc, lattbeij A. L. B@BS3Si, 
JR., nam Ooeretary, v^i^LmA^D 
QU & OAS, ISC, a corporation, 

itaapoadeats. 

uu* unders^ed, aa ©ae of %m atwoeys for Xesaco loc. aad Junray 

UK Oil Ceaeaay, hereby certifies td*t aa asiiled eopiee of ta* respective 

fetitian to Intervene, Order granting fceave to interveass, aad Hesponee to 

Petition £&? review to tne felloeing; 

&Q%a9 i^atgeaery, >ed*rlci & Andrew*,, 301 12©n Gasper Avenue, Santa fe, 
Sknr Meitie©, attorneys for Mao fteturaJ Gee Cossjany and xJuaset 
JateraatioaeJL i«troieu« Company; 

Atsood & Maloae, P. u. am 70©# tloswell, Sa? itexieo, attorneys fear Saa Aawrtcer 
Petroleua Corporation aad Harataon Oil 'Joapaayj 

Verity, Burr, Cooley & Janes, jpetroleua Center Gilding* Ifcrsdngtee* Use Mexict, 
attorneys for Soutiiwat rrodibction Company; 

James H* iiurrett, Jr, awg*. State lead Office $m.MXn%, Santa Fe, lev Mexico, 
Attorney for oil CooaerwatiOQ eemelaeiea of Sew itesicel 

KftUaaxa & &o*, last Sea Francisco, Sasta Fe, i<«w rtaxico, & < . M ^ « for 
Consolidated 0U. 4 Ota, Inc. 

on tae J J C day of September, J#63» 

4 i i' ,u^rt.-
. £ r ^ n T O r _ 

Gilbert, Vbite A Gilbert; 
feat Offiee Bail W 
Santa Fe, an* Mexico 
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13, £&8G 8ATUWU, OAS CC#BM&, 
ft 4o*9um%im$ MM mmism 
tmmm OH. COOMB, • eeirjeewtieaf 

parteereAipj sad I S M ge&^r^Slsti 

wm m&n, JACK *. ou^am, 
OAiiwii & S. UAUCM, 54saberi 
A. I*. KRSHi, tw<i»r aad 
^eeretesy; OOWOUSWSB OIL 4 HAS, 
ISC.., * oarperatioo. 

DOOMS as* fiawae me*, » eorparevaqe* eat ratie^tfsiUy seeks leave of 

Qewrt ta iates-veae is t-* alN3**»e8titled «euse, aad *» auppoart tmemi steles ; 

X« T-»i it ia an oeaer ea& aeieratSiSf of gas pvs#erties ia tae Jmut-

Qaxot* Gaa Heal and will be idrmtXy affected by am& mfe$m% te ear Order 

eates-ed by t."» a*art ia tfeis i»eeeediag| 

2. Aae* tear %m twttmr rmmm t m it ia aa adlapaaaaij.l* part/ to toe 

o aa« vfcoaa iatereet in febe eoat*e?*er»* ia imoh t sat no riaml jedgsent oaa 

be eatered wales e i l l do jaeUee between tae jartaa* vttaetit ojartcaei 

Kfftsetiag tr* rights af f<*rtities«r* 

t » t a ©apy of mitteear** rfessoaee vniea v eeeae leave te file ia attached 

•erete aad s*rked SeMait a* 

VdbiVGHfc, fetitleaer »*«Jtt Seme te interval ia tne above assise aad t at 

it be granted leave to file fcwe groeoeet .ieapaaae, aad for mmu &**me aad fartissr 

xelief aa %tm coert saw dees propc i t;j* fê eadeee* 
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STATE OF NEW MEXICO COUNTY OF SAN JUAM 

IN THE DISTRICT COURT in 
oo 

EL PASO NATURAL GAS COMPANY, 
et al., 

Petitioners, 

vs. 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, et al., 

No. 11,685 

u • 
o o 
o a 

9 

Respondents. 

ANSWER TO PETITION FOR REVIEW 

Respondent, o i l Conservation commission of New Mexico, 

answering the Petition for Review, states : 

1. Respondent admits the allegations in paragraphs 1 and 

2 of the Petition for Review. 

2. Respondent denies the allegation in paragraph 3 of the 

Petition for Review that petitioner, E l Paso Natural Gas Company, 

filed i t s application for re-hearing with the Commission on July 

26, 1963, and states to the Court that said application for re

hearing was filed with the Commission on July 25, 1963t respondent 

admits a l l other allegations in paragraph 3 of the petition for 

Review. 

3. Respondent admits tha allegations in paragraphs 4 and 

5 of the Petition for Review. 

4. Respondent denies each and every allegation in para

graphs 6, 7, and 8 of the Petition for Review, including a l l 

conclusions of fact and law stated therein. 

WHEREFORE, Respondent prayst 

1. That the Petition for Review he dismissed. 

2. That Commission Orders No. R-2259-B and No. R-2259-C 

be affirmed. 

-1-



3. That the court grant respondent such other and further 

relief as the Court deems Just. 

AFFIRMATIVE DEFENSES 

1. As its f i r s t affirmative defense, respondent states 

that petitioners have failed to state a claim upon which relief 

can be granted. 

2. As its second affirmative defense, respondent states 

that the petitioners have failed to join indispensable parties. 

WHEREFORE, Respondent prays: 

1. That the Petition for Review be dismissed. 

2. That Commission Orders Mo. R-2259-B and Mo. R-2259-C 

be affirmed. 

3. That the Court grant respondent such other and further 

relief as the Court deems just. 

fcT. M. DURRETT, * j r7 W * I * . tfUMUIA * , M . 

Special Assistant Attorney General 
representing the Oil Conservation 
commission of Mew Mexico, P.O. Box 
371, Santa fe, sew Mexico 

I hereby certify that on the 
25th d a y ( )f . S e p t e t s , 

g §3 . . . , a copy of the forc-
.,rnin£ pleading wa$ mailed to 

- 2 -



STATE OF MEW MEXICO COUNTY OF SAM JUAM 

IN THE DISTRICT COURT M 
O 

EL PASO NATURAL GAS COMPANY, 
et al.. 

Petitioners, 

vs NO- XX,685 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, et al., 

Respondents. 

8 

w 
CU 
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ENTRY OF APPEARANCE 

J . M. Durrett, J r . , Special Assistant Attorney 

General, hereby enters his appearance on behalf of the 

respondent, O i l conservation Commission of New Mexico, in 

the above entit led and numbered cause. 

Special Assistant Attorney General 
representing the O i l conservation 
Commission of New Mexico, P.O. Box 
371, Santa Fe, New Mexico 

I hereby certify that on the 
25th . . day of September # f 

1963, 
a copy of the fore* 

going pleading was mailed tc 
opposing counsel of record. 



STATE OF NEW MEXICO COUNTY OF SAN JUAN 

IN THE DISTRICT COURT 

in 
03 

EL PASO NATURAL GAS COMPANY, a ' et " 
c o r p o r a t i o n ; PAN AMERICAN PETROLEUM WH 
CORPORATION, a c o r p o r a t i o n ; MARATHON |q . 
OIL COMPANY, a c o r p o r a t i o n ; SOUTHWEST § g 
PRODUCTION COMPANY, a p a r t n e r s h i p ; and £ ) w 

SUNSET INTERNATIONAL PETROLEUM CORPORA- ^ | 
TION, a c o r p o r a t i o n , ^ 

P e t i t i o n e r s , ^ 

-VS- NO. 11,685 

OIL CONSERVATION COMMISSION OF NEW 
MEXICO, JACK M. CAMPBELL, Chairman; 
E. S. WALKER, Member; A. L. PORTER, JR., 
Member and Secretary; CONSOLIDATED OIL 
& GAS, INC., a c o r p o r a t i o n , 

Respondents. 

ANSWER OF TIDEWATER OIL COMPANY 

COMES NOW TIDEWATER OIL COMPANY, one of the 

named Adverse P a r t i e s i n the above-styled cause, and f o r 

answer i n such cause would r e s p e c t f u l l y show the Court 

t h a t a t the hearing before the O i l Conservation Commission 

of New Mexico, which hearing preceded the issuance of 

Order No. R-2259-B, the said Tidewater O i l Company took 

the p o s i t i o n t h a t such order was j u s t i f i e d by the evidence 

before the Commission, and t h a t such order should be issued, 

Tidewater O i l Company continues t o b e l i e v e t h a t the order 

i s proper and v a l i d and t h a t i t should not be suspended, 

stayed, or overr u l e d by t h i s Court. 

R e s p e c t f u l l y submitted, 

TIDEWATER OIL COMPANY 

ORIGINAL SIGNED BY: 
B y CLYDE E. WILLBERN 

Clyde E. W i l l b e r n 



STATE OF NEW MEXICO COUNTY' OF ritflfN JUAN 

I N THE D I S T R I C T COURT 

273 AU3 77 ;,:•! 57 
EI, PASO NATURAL GAS COMPANY, 
a c o r p o r a t i o n ; PAN AMERICAN 
PETROLEUM CORPORATION, a 
c o l o r a t i o n ; MARATHON OIL 
Ĉ Djefp ANY, a c o r p o r a t i o n ; 
SOUTHWEST PRODUCTION COMPANY, 
a p a r t n e r s h i p ; and SUNSET 
INTERNATIONAL PETROLEUM 
CORPORATION, a c o r p o r a t i o n , 

P e t i t i o n e r s , 
-vs- No. 11,685 

OIL CONSERVATION COMMISSION of 
NEW MEXICO, JACK M. CAMPBELL, 
Chairman; E. S. WALKER, Member; 
A. L. PORTER, JR., Member and 
Secretary; CONSOLIDATED OIL & 
GAS, INC., a c o r p o r a t i o n , 

Respondent s. 

NOTICE OF APPEAL 

TO THE FOLLOWING NAMED ADVERSE PARTIES: 

OIL CONSERVATION COMMISSION OF NEW MEXICO 
JACK M. CAMPBELL, Chairman 
E. S. WALKER, Member 
A. L. PORTER, JR., Member and Secretary 
CONSOLIDATED OIL & GAS, INC. 
^HUMBLE yaiL & REFINING COMPANY 
t^SKELLY' OIL COMPANY 
--THE ATLANTIC REFINING COMPANY 
—SOUTHERN UNION GAS COMPANY 
BENJAMIN K. HORTON & ASSOCIATES 
& G DRILLING COl 

THE UNITED gTATfeSi*GEOLOGlCAL SURVEY 
—TIDEWATER OIL COMPANY 7 
u-BRUCE ANDERSON OIL & GAS PROPERTIES 
--THE FRONfliR REF I NINGtfs COMPANY 
'"'KAY KIMBELL OIL COMPANY 
—TEXACO, INC. 
**AMER ADA PETROL EUM COR P ORATI ON 
-̂̂ UNRAY MID-CONTINENT OIL COMPANY 
CONTINENTAL OIL COMPANY 

.-V- *-6EARD OIL COMPANY 

TAKE NOTICE th a t the above named P e t i t i o n e r s , 

being d i s s a t i s f i e d w i t h the O i l Conservation Commission of New 

Mexico's promulgation of Order No. R-2259-B, which changed the 

p r o r a t i o n form.u-1-a f o r the Basin Dakota Gas Pool, and w i t h Order,, 

No. R-2259^^^^feich deniedf^lve above named p a r t i e s a rehearllrlij, 

have appealed therefrom i n accord w i t h £&e p r o v i s i o n s of N.M.S.A 

65-3-22, having f i l e d t h e i r Pet i t ̂ on^fiox review i n s the D i s t r i c t 



Court for San Judrf County, New Mexico on tha 20th day of August, 

1963, said appeal being docketed under No. 11,685 in said Court; 

that by such petition for review the said petitioners have prayed 

the said District Court to review said orders, declare them to 

be erroneous, invalid and void and to suspend the operation of 

said orders during the pendency of the proceedings for review. 

TAKE FURTHER NOTICE that said District Court has 

set Petitioners' prayer that said orders be suspended during the 

pendency of such proceedings for review for hearing at 9 o'clock 

A.M. on the 20th day of September, 1963 and that the Court w i l l 

consider staying the effect of said orders at said time. 

TAKE FURTHER NOTICE that the names and addresses 

of the attorneys representing said Petitioners are as follows: 

Representing El Paso Natural Gas Company and 
Sunset International Petroleum Corporation: 

SETH, MONTGOMERY, FEDERICI & ANDREWS, 
Santa Fe, New Mexico 

BEN HOWELL, E l Paso, Texas 

GARRETT C. WHITWORTH, E l Paso, Texas 

Representing Pan American Petroleum Corporation and 
Marathon Oil Company: 

ATWOOD AND MALONE, Roswell, New Mexico 

Representing Southwest Production Company: 

VERITY, BURR, COOLEY & JONES, 
Farmington, New Mexico 

WITNESS the Honorable C. C. McCulloh, 
District Judge of the Eleventh Judicial 
District Court of the State of New Mexico 
and the seal of the District Court of 
San Juan County, this day of 
August, 1963. 



STATE OF NEW MEXICO COUNTY OF SAN JUAN IN THE DISTRICT COURT 

EL PASO NATURAL GAS COMPANY, 
a corporation, PAN AMERICAN 
PETROLEUM CORPORATION, a 
corporation, MARATHON OIL 
COMPANY, a corporation, 
SOUTHWEST PRODUCTION COMPANY, 
a partnership, and SUNSET 
INTERNATIONAL PETROLEUM 
CORPORATION, a corporation, 

w 53 
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H 
Sr> 
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Pet i t ioners , 

- v s - No. 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, JACK M. CAMPBELL, 
Chairman, E. S. WALKER, Member, 
A. L. PORTER, JR., Member and 
Secretary, CONSOLIDATED OIL & 
GAS, INC., a corporation, 

Come now El Paso Natural Gas Company, Pan American 

Petroleum Corporation, Marathon O i l Company, Southwest 

Production Company and Sunset Intern a t i o n a l petroleum 

Corporation, by t h e i r attorneys, and state: 

1. Petitioners El Paso Natural Gas Company, Pan 

American Petroleum Corporation and Sunset Int e r n a t i o n a l 

Petroleum Corporation are corporations organized under the 

laws of the State of Delaware and authorized to do business 

In the state of New Mexico; p e t i t i o n e r Marathon Oil Company 

Is a corporation organized under the laws of the State of 

Ohio and authorized to do business i n the State of New Mexico; 

p e t i t i o n e r Southwest Production Company i s a partnership 

consisting of Joseph P. D r i s c o l l and John H. H i l l , doing 

business as a partnership i n the State of New Mexico. 

2. Respondent O i l Conservation Commission of New Mexico 

Respondents. 

PETITION FOR REVIEW 



i s a duly organized agency of the State of New Mexico, whoae 

members are Jack M. Campbell, Chairman, E. S. Walker, and A. L. 

Porter, Jr., Secretary; respondent Consolidated Oil & Qas, Inc. 

ia a corporation organized under the laws of the State of 

Colorado and authorized to do business in the state of New 

Mexico. 

3. On April 18 through April 21, 1962, respondent Oil 

Conservation Commission of New Mexico considered at hearing 

the application of respondent Consolidated Oil & Qas, Inc. to 

change the proration formula for the Basin-Dakota Qas Pool 

located In San Juan, Rio Arriba and Sandoval Counties, New 

Mexico, from a formula based twenty-five percent upon acreage 

and seventy-five percent upon acreage multiplied by deliverabil-

ity to a formula based sixty percent upon acreage and forty 

percent upon acreage multiplied by deliverability. By i t s 

Order No. R-2259, dated June 7, 1962, the Commission denied the 

application. Consolidated Oil & Gas, Inc. then applied for 

rehearing which was granted by Commission Order No. R-2259-A, 

dated July 7, 1962. On July 9, 1963, following rehearing, 

respondent Oil Conservation Commission of New Mexico, acting 

by i t s members, respondents herein, entered its Order No. 

R-2259-B changing the proration formula for the Basin-Dakota 

Qas Pool in accordance with the application of respondent 

Consolidated Oil & Gas, Inc. On July 26, 1963, petitioner 



E l Paso Natural Qas Company filed with the Commission i t s 

Application for Rehearing setting forth the respect in which 

such Order was believed to be erroneous, which Application for 

Rehearing was denied by the Commission in its Order No. R-2259-C, 

dated August 1, 1963. On July 29* 1963, petitioners Pan American 

Petroleum Corporation, Marathon Oil Company, Southwest Production 

Company and Sunset International Petroleum Corporation filed 

with the Commission their Applications for Rehearing setting 

forth the respect in which Order No. R-2259-B was believed to 

be erroneous, which Applications for Rehearing also were denied 

by the Commission in i t s Order No. R-2259-C, dated August 1, 

1963. Copies of said Orders Nos. R-2259-B and R-2259-C are 

attached hereto as Exhibits "A" and "B" respectively and are 

incorporated herein by reference. Copies of the Applications 

for Rehearing filed with the Commission by El Paso Natural Gas 

Company, Pan American Petroleum Corporation, Marathon Oil 

Company, Southwest Production Company and Sunset International 

petroleum Corporation are attached hereto as Exhibits "C", "D", 

"E", "Pw and "G" respectively and are incorporated herein by 

reference. 

4. Petitioners, having filed their Applications for 

Rehearing, as stated above, are dissatisfied with the Commission's 

disposition of said applications and hereby appeal therefrom. 

5. Petitioners each own property in San Juan County, New 

Mexico, which is affected by said Orders Nos. R-2259-B and 

R-2259-C. 

6. petitioners complain of said Order No. R-2259-B, 

attached hereto as Exhibit "A" and incorporated herein by 

reference, and as grounds for asserting the invalidity of said 

Order petitioners adopt the grounds set forth in their 



respective Applications for Rehearing, attached hereto and 

incorporated herein by reference, and state: 

a. Finding 6 of said Order No. R-2259-B, which 

Finding i s to the e f f e c t that the i n i t i a l recoverable gas, 

reserves underlying each nonmarginal t r a c t are the reserves 

shown i n Column C of Exhibit "A" attached to said Order, i s 

erroneous f o r the following reasons: 

(1) The evidence I n the record does not support 
c 

such Finding and the Commission's determinations of i n d i v i d u a l 

t r a c t figures are apparently obtained from calculations made on 

rehearing by Consolidated O i l & Gas, Inc. which were based upon 

data as to average reserves obtained at the time of the o r i g i n a l 

Hearing by Consolidated Oil & Gas, Inc. from estimates i n the 

f i l e s of El Paso Natural Gas Company, which data i s shown by 

the undisputed evidence to have oeen revised and replaced by 

d i f f e r e n t data as more information became available from d r i l l i n g 

of additional wells, r e s u l t i n g i n cnanglng the estimates of 

average reserves. The parameters used i n making estimates f o r 

enti r e townships were often based upon core data obtained from 

one well which data was shown by core data obtained from 

subsequent wells not to be representative of the entire area, 

(2) The conclusions offered by Consolidated 

O i l & Gas, Inc., which have been adopted as Findings by the 

Commission, were based upon estimates made by El Paso Natural 

Gas Company as a portion of a continuing reserve study of 

reserves underlying the en t i r e Basin, which studies, as 

t e s t i f i e d by the witness, David H. Rainey, are the best 

available f o r determining t o t a l pool reserves and f o r 

establishing the general relationship between well reserves 

and w e l l d e l i v e r a b i l i t i e s f o r the pool but are not designed 
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for or accurate to determine the reserves underlying any 

particular tract. 

(3) The determinations of fact are based 

solely upon the conclusions of Consolidated Oil & Gas, Inc.; 

are not supported by evidence in the record and such 

determinations are erroneously used by the Commission by 

reaching the further conclusions contained in Findings Nos. 7 

and No. 10, thus basing one set of conclusions upon another 

set of conclusions without direct support in the record. 

b. Since the i n i t i a l recoverable gas reserves for 

each Individual tract are in error, the percentages of pool 

reserves attributable to each nonmarglnal tract and the tract 

acreage factors listed in said Exhibit "A" are also in error; 

accordingly, said Order No. R-2259-B fails to afford to the 

owner of each property in the pool the opportunity to produce 

his Just and equitable share of the gas In the pool, insofar 

as this can be done without waste, and for such purpose to 

use his just and equitable share of the reservoir energy, and 

is therefore violative of correlative rights. 

c. Findings Nos. 10, 12 and 13 of the Commission's 

Order are not supported by the evidence for the reason that 

the deliverabilities shown in Column B of Exhibit "A" of the 

Commission's Order are the most recent deliverabilities while 

the reserves shown in Column C of said Exhibit "A" are estimates 

of i n i t i a l reserves and a comparison of the relationship between 

reserves and deliverability is discriminatory when the ratio of 

In i t i a l reserves to current deliverability of one tract which 

has produced over a period of several years is compared with the 

ratio of i n i t i a l reserves to I n i t i a l deliverability of another 

tract. Since the Commission has obviously used i n i t i a l reserves 



In comparison with current d e l i v e r a b i l i t i e s in making i t s 

Findings Nos. 10, 12 and 13, such Findings are clearly erroneous 

and are i n conflict with undisputed evidence that such comparison 

is discriminatory. 

d. The Commission's Order, which the statute requires 

be predicated upon the prevention of waste, i s not based upon any 

evidence In the record that waste Is occurring under the present 

25-75 formula or that waste w i l l be prevented by the 60-40 

formula proposed by Consolidated and adopted by the Commission. 

The Commission's e f f o r t to predicate i t s Order upon waste i n 

Finding No. 13 proceeds upon the erroneous theory, unsupported 

by evidence, that waste Is being caused wherever a violation of 

correlative rights is found to exist. Finding No. 14 that waste 

w i l l be prevented by the 60-40 formula Is unsupported by any 

evidence i n the record. 

e. The Commission i n i t s Order has failed to make a 

finding which under the law must be made in order to change an 

existing proration order, to-wit: the portion of each tract's 

proportion of the t o t a l pool reserves which can be recovered 

without waste. The record contains no evidence upon which such 

finding can be made. 

f. The record does not contain evidence upon which 

the findings required by the statute to be made before changing 

the existing proration order can be based, and the rights 

acquired by the owners of tracts who have developed their 

properties under an existing order have been prejudiced by 

changing the basis of allocation without evidence to support 

such changes. Specifically, there is no evidence to support 

the Commission's finding as to the reserves underlying each 

Individual t r a c t ; there is no evidence to support a finding, 
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and none was made, of the portion of each t r a c t ' s proportion of 

the t o t a l pool reserves which can be recovered without waste; 

there i s no evidence to support the Commission's fi n d i n g that 

the protection of cor r e l a t i v e r i g h t s i s a necessary adjunct to 

the prevention of waste and that waste w i l l r e s u l t unless the 

Commission acts to protect c o r r e l a t i v e r i g h t s ; and there i s no 

evidence i n the record that waste i s occurring or w i l l occur 

under the e x i s t i n g a l l o c a t i o n formula. 

g. That Order No. R-2259-B was improperly entered 

by the Commission contrary to the rules of the Commission and 

the law of the State of New Mexico. 

h. That Order No. R-2259-B determines i n Finding 

No. 10 that there i s do d i r e c t c o r r e l a t i o n between acreage and 

reserves and yet such Order, irrespective of such f i n d i n g , bases 

the proration formula s i x t y percent upon acreage. That t h i s 

manifestly demonstrates the i n v a l i d i t y of such Order. That 

Finding No. 11 s p e c i f i c a l l y determines that the formula In the 

Order i s merely a makeshift so that the average t r a c t i n the pool 

w i l l receive an allowable r e l a t i v e l y close to that to which i t 

i s e n t i t l e d and thereby manifestly demonstrates that the Order 

Is i n v a l i d as to a l l t r a c t s which do not happen to f i t the 

average norm of the pool. That i t i s improper f o r the 

Commission to promulgate an order based on a determined Im

proper factor and that a statement that the application of 

such improper factor w i l l do Justice i n the average Instance, 

does not lend v a l i d i t y t o the Order based on such admitted 

improper factors. , 

i. That Order N©. R-22^9-B was entered by the 

Commission without proper findings as required by law and that 

such Order i s not supported by evidence required to give the 
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Commission power and authority to enter and promulgate such 

Order. 

J.* That Order No. R-2259-B was entered by the 

Commission changing a previous proration order for the Basin-

Dakota Pool without any showing that there was any change of 

condition between the entry of Order No. R-1570-C and the 

entry of said Order No. R-2259-B, or any showing that would 

justify the Commission in changing a proration order previously 

entered by the Commission after application and hearing. That 

i t is improper for the Commission to promulgate a proration 

order after due and proper notice to a l l parties and hearing 

upon the merits and then later set such order aside without 

any showing of change of condition or any other grounds to 

justify the Commission in changing an order previously entered. 

k. That this Commission improperly conducted the 

rehearing upon which Order No. R-2259-B was founded, in that 

i t admitted improper evidence and testimony over the objection 

of petitioners, a l l of which renders said Order invalid. 

1. That Order No. R-2259-B promulgates a proration 

order which will result in waste being committed and which does 

not protect the correlative rights of a l l producers In the 

Pool but to the contrary, destroys correlative rights and 

interferes with and destroys the correlative rights of 

petitioners. 

7. Petitioners further complain of said Order No. R-22^9-C, 

attached hereto as Exhibit "B" and incorporated by reference, 

which Order denies their Applications for Rehearing, and as 

grounds for asserting the invalidity of said Order show that 

Finding No. 3 of said Order "That Order No. R-2259-B is proper 

in a l l respects" is erroneous for the reasons set forth in said 
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Applications f o r Rehearing; said Order also i s erroneous i n 

f a i l i n g to grant p e t i t i o n e r s ' Applications fo r Rehearing and 

the r e l i e f prayed f o r therein. 

8. Inasmuch as Order No. R-2259-B i s erroneous, i n v a l i d 

and void, and inasmuch as said Order w i l l cause irreparable 

harm to p e t i t i o n e r s , the operation of said Order should be 

stayed and suspended during the pendency of t h i s proceeding to 

review. 

WHEREFORE, pet i t i o n e r s pray: 

1. That the Court review the Orders complained of and 

declare them erroneous, i n v a l i d and void. 

2.. That the Court stay and suspend the operation of said 

Orders during the pendency of t h i s proceeding to review. 

3. For such further r e l i e f as the Court deems proper. 

SETH, MONTGOMERY, FEDERICI ANDREWS 
Santa Fe, New Mexico 

By: 

BEM HOWELL— 
El Paso, Texas 

GARRETT C. WHiTWORTH 
El Paso, Texas 

Attorneys f o r petitioners 
El Paso Natural Gas Company and 
Sunset Internationa] petroleum 
Corporation. 

ATWOOD AND MALONE 
Roswell, New Mexico 

By: 
Attorneys f o r Petitioners 
Pan American Petroleum Corporation 
and Marathon O i l Company 

VERITY, BURR, COOLEY & JONES 
Farmington, New Mexico 

By: 
Attorneys f o r Petitioner 
Southwest Production Company 
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OBJECTION TO APPELLANTS' STATEMENT OF THE CASE 

Appellees offer no objection to appellants' State

ment of the Case. 

OBJECTION TO APPELLANTS' STATEMENT OF THE FACTS 

Appellees object to the contents of appellants' 

Statement of the Facts, and submit that i t i s argumentative, 

incomplete, and contains a resume of evidence with emphasis 

against the Court's findings and conclusions, contrary to the 

intent of Supreme Court Rule 15, Subdivision 14(3). 

In Henderson v. Texas-New Mexico Pipeline Co., 

46 N.M. 458, 461, 131 P.2d 269 (1942), this Court stated the 

purpose of that portion of a brief known as the Statement of 

Facts, as follows: 

"The Statement of Facts required by the 
rule i s intended to aid the court and 
counsel in determining, at the outset, 
through a brief and concise statement, 
the question or questions at issue, and 
the appraisal of the facts and disposition 
of the issues, by the t r i a l court. Ordin
a r i l y , and except under certain circum
stances, the testimony should not be re
viewed at a l l under this head, and never, 
of course, with emphasis against the court's 
findings and conclusions."* 

And in Provencio v. Price, 57 N.M. 40, 253 P.2d 582 

(1953) this Court stated again that i f the issue i s tried to 

the court, the statement of facts required by Supreme Court 

Rule 15, Subdivision 14(3) must relate to the ultimate facts 

found in the decision of the court, and not to evidentiary 

facts. 

Note: In the interest of uniform presentation to the Court, 
Appellees w i l l use the same system of citation as that 
used by Appellants and described in the footnote appear
ing on page 1 of appellants' brief-in-chief. 

*In quoted material in this brief, emphasis i s supplied 
unless otherwise stated. 
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I t i s readily apparent that nowhere in appellants' 

Statement of the Facts i s there any reference to, or state

ment of the t r i a l court's findings, nor even to the findings 

entered by the Oil Conservation Commission when i t entered 

the order under attack in this appeal, as required by Supreme 

Court Rule 15(3) as interpreted by Henderson v. Texas-New 

Mexico Pipeline Co. and Provencio v. Price, supra. 

The objectionable portions of appellants' State

ment of the Facts are spread through that portion of their 

brief, and we shall make reference to pages in appellants' 

Brief-in-Chief where necessary. 

At pages 3 and 4 of their brief, appellants discuss 

the number of wells dri l l e d in the Basin-Dakota Gas Pool 

during the period the 25-75 formula was in effect. This 

statement i s completely immaterial. There i s no dispute be

tween the parties to this appeal concerning the number of wells 

d r i l l e d during this period. 

At page 4 of their brief, appellants would appear 

to show that sheer numbers entitle them to more consideration 

than other operators in the pool. Patently the number of 

operators on one side or the other of a gas prorationing case, 

or any other case, or the number of wells operated by them, 

i s no measure of the legality, justice or equity of a proration 

formula, and i s clearly irrelevant to this proceeding. 

Appellants do not set out any of th findings they 

attack, but at page 5 of their brief assert, as a fact, that 

the "entire basis" for the Commission's findings in Order R-2259-B 

i s contained in Exhibit A attached to the order. While appellees 
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agree that Exhibit A i s an essential part of the order, the 

conclusions reached by the Commission based on voluminous 

testimony, are set out i n the order i t s e l f , as may be r e a d i l y 

ascertained (Comm. Tr., I n s t . 38 attached to t h i s b r i e f as 

an Appendix), and i t i s apparent that many of the essential 

findings of the order are, of necessity, based on matters 

other than the information contained i n Exhibit A. 

At pages 6 and 7 of t h e i r b r i e f , appellants attempt 

t o analyze Exhibit A. The objectionable portions of t h i s 

analysis consist of misinterpretations of the information 

contained i n Exhibit A, and erroneous and unwarranted argu

ments and conclusions to which s p e c i f i c objection must be 

made: 

1. At page 6 of t h e i r b r i e f , i n discussing Column C, 

appellants make the statement that the recoverable gas reserve 

figures presented there do not represent the p o r t i o n of 

reserves which can be produced without waste. This i s not 

a statement of f a c t ; i t i s an unwarranted conclusion which 

i s without support i n the evidence. 

2. Again on page 6, i n discussing Column J - A/R 

Factor, appellants make the unwarranted assumption that t h i s 

column shows the r a t i o between percentage of t o t a l pool allow

able which would have been allocated to each w e l l under the 

60-40 formula and the percentage of the t o t a l pool reserves 

of non-marginal t r a c t s i n the pool a t t r i b u t a b l e t o each w e l l , 

only f o r the month of December. The A/R f a c t o r , being based 

upon a percentage of the t o t a l pool allowable, as compared 

to i t s percentage of t o t a l pool reserves, would be constant 

f o r any given monthly allowable, and would change only i f the 
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d e l i v e r a b i l i t y of an individual well or the acreage dedicated 

to the well were to be changed by subsequent determination of 

the Commission. 

At page 7, as a part of the i r Statement of the Facts, 

appellants attempt to review certain testimony offered by 

appellee Consolidated as showing a reasonable basis for allocat

ing production i n the pool, but f a i l to point to the record 

wherein the Commission f u l l y considered such evidence, found i t 

satisfactory and based i t s Finding No. 11 of Order R-2259-B 

thereon: 

"(11) That the most reasonable basis for a l l o 
cating production i n the Basin-Dakota Gas Pool 
is to determine, for each proposed formula, the 
percentage of t o t a l pool allowable apportioned 
to each non-marginal tract as compared to i t s 
percentage of t o t a l pool reserves, said re l a t i o n 
ship hereinafter referred to as the tract's A/R 
Factor, and to select the allocation formula 
that w i l l allow the maximum number of wells i n 
the pool to produce with an ideal tract A/R 
Factor of 1.0, or with a tract A/R Factor of 
from 0.7 to 1.3, which, due to inherent variance 
i n interpreting and computing reserves, i s 
within a reasonable tolerance." (Comm. Tr., 
Inst. 38) 

On page 7, appellants state that " I t was conceded by 

Consolidated that i t s determination as to the reserves lying 

under each non-marginal tract could be i n error by as much as 

30% due to reasonable differences i n interpretation of the data 

on which the estimates of the reserves was based." Consolidated 

at no time conceded that any error was involved, but rather the 

witness stated that as an engineering matter, the 307o figure 

was a reasonable range of interpretation. For convenience that 

testimony of the witness Trueblood i s set out: 

"A. Yes. Based on our numbers for the 
reserves underlying each t r a c t , and based on 
our thorough investigation of the wells which 
had been cored, and comparing same to the work 
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we have presented, we found that i n general 
we ranged between 70 percent and 130 percent 
of the numbers which we have deducted from 
t h i s map, or were calculated o r i g i n a l l y by 
El Paso. This we i n t e r p r e t t o be a reason
able i n t e r p r e t a t i v e range of reserves that 
engineers should be able to make from log 
calculations when compared w i t h actual core 
data, and should be the range of accuracy 
wherein anything f a l l i n g i n that range, from 
a standpoint of reserves, of receiving per
cent of proper allowable, would not necessarily 
be an abuse of c o r r e l a t i v e r i g h t s . " (Hearing 
2-14-63, p. 26). 

At page 8, appellants again r e f e r to testimony, t h i s 

time to the e f f e c t that " t h i s change i n formula from 25-75 t o 

60-40 would be t o take roughly one-half m i l l i o n d o l l a r s annually 

from seventeen operators i n the f i e l d and to r e d i s t r i b u t e i t to 

t h i r t y - t h r e e other operators." What they f a i l t o state i s that 

t h i s allowable production would be taken from wells of high 

d e l i v e r a b i l i t y , and r e d i s t r i b u t e d t o wells of lower d e l i v e r 

a b i l i t y (Hearing 4-19-62, p. 413), and that such a tra n s f e r of 

the allowable production i s supported by s p e c i f i c findings of 

the Commission i n Order No. R-2259-B (Comm. Tr. I n s t . 38), as 

we w i l l point out i n d e t a i l i n our argument. I f appellants' 

reference t o t h i s testimony i n t h e i r Statement of the Facts i s 

intended to create the i m p l i c a t i o n that r e d i s t r i b u t i o n of gas 

or revenues i s ipso facto improper, then i t i s argumentative 

and has no place i n t h i s p o r t i o n of t h e i r b r i e f . I f t h i s i s 

not t h e i r i n t e n t i o n , then the reference i s i r r e l e v a n t . 

Since an independent statement of the facts by an 

appellee i s not contemplated and w i l l not be entertained (Supreme 

Court Rule 15(3) ) , we d i r e c t the Court's a t t e n t i o n to the t r i a l 

court's findings of fa c t (Tr. 123-129), and the findings of the 

Commission i n i t s Order No. R-2259-B (Comm. Tr. I n s t . 38) where 

the matters which should have been but were not contained i n 

appellants' statement of the facts may be found. 
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THE POINTS RELIED UPON TO SUSTAIN 

THE TRIAL COURT'S DECISION 

POINT I (Answer to Appellants' Point I ) 

COMMISSION ORDER NO. R-1670-C, AS AMENDED BY ORDER 

NO. R-2259-B, CONTAINS ALL BASIC FINDINGS OF FACT 

REQUIRED BY LAW. 

A. The Commission, i n i t s Findings 11 and 14 
and Column J of Exhibit A of the Order 
e x p l i c i t l y found "what portion of the 
arrived at proportion can be recovered 
without waste" --even to the extent r e 
quired by Appellants' demanding i n t e r 
p r e t a t i o n of the language i n the Contin
ental case. 

B. Though i t did make the qu a n t i t a t i v e 
f i n d i n g i n s i s t e d on by Appellants, the 
Commission's Order would have been 
v a l i d without i t , since neither the 
Statute nor the Continental case i n fact 
requires i t . 

POINT I I (Answer t o Appellants' Point I I ) 

COMMISSION ORDER NO. R-1670-C, AS AMENDED BY ORDER 

NO. R-2259-B, IS VALID AND CONTAINS ALL AFFIRMATIVE 

FINDINGS WHICH ARE REQUIRED BY LAW. 

A. Contrary t o Appellants' erroneous premise 
the Commission did not use computed r e -
serve figures as the sole c r i t e r i o n f o r 
comparing the merits of a l t e r n a t i v e a l l o 
cation formulae. Instead, they were 
appropriately used as one of several en
gineering t o o l s , a l l of which led t o the 
adoption of the 60-40 formula. 

B. The Commission i t s e l f found that i t was 
impracticable to use reserves as the sole 
basis f o r a r r i v i n g at an equitable a l l o c a 
t i o n formula, and thus did not do so. 
Appellants* contention as to the impro
p r i e t y of thus using reserve computations 
therefore i s moot. 
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overlooks the necessity of selecting a 
formula which unwastefully • permits pro 
duction of the most gas wit] h maximum 
protection of correlative rights. The 

POINT I I I (Answer to Appellants' Point I I I ) 

ALL FINDINGS IN COMMISSION ORDER NO. R-1670-C, AS 

AMENDED BY ORDER NO. R-2259-B, ARE BASED UPON AND 

SUPPORTED BY SUBSTANTIAL EVIDENCE; FURTHERMORE, 

APPELLANTS HAVE FAILED TO COMPLY WITH RULES OF THE 

SUPREME COURT IN CHALLENGING THE SUFFICIENCY OF THE 

EVIDENCE. 

A. Appellants' challenge to the the s u f f i 
ciency of the evidence to support^ the 
Commission's Findings and Order shouTd 
not be entertained nor considered oy" 
this Court since Appellants wholly "failed 
to comply with the Rules of thi s Court. 

B. In thi s case not only is there substan
t i a l evidence, but the great preponder
ance of the evidence supports the Findings 
and Order. 

C. The Commission used a l l relevant c r i t e r i a , 
each supported by voluminous and credible 
evidence, to compare the alternative 
formulae and' to arrive at the 60-40 one 
as best preventing waste and protecting 
correlative rights. 

POINT IV (Ancwog to Appellants' Poinc IV)-

APPELLANTS HAVE NOT MADE ANY ATTACK ON THE TRIAL COURT'S 

FINDINGS AS DISTINGUISHED FROM THOSE OF THE COMMISSION 

AND THE QUESTION OF SUFFICIENCY OF THE EVIDENCE TO SUP

PORT THE FINDINGS OF THE TRIAL COURT HAS NOT BEEN 

RAISED, THEREFORE THE TRIAL COURT'S FINDINGS ARE CON

CLUSIVE ON APPEAL. 
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ARGUMENT AND AUTHORITIES 

POINT I . 

(Answer t o Appellants' Point I ) 

COMMISSION ORDER NO. R-1670-C, AS AMENDED BY ORDER NO. R-2259-B, 

CONTAINS ALL BASIC FINDINGS OF FACT REQUIRED BY LAW. 

A. The Commission, i n i t s Findings 11 and 14 and 
Column J. of Exhibit A of the Order e x p l i c i t l y found "what por
t i o n of the arrived at proportion can be recovered without 
waste"—even t o the extent required by Appellants' demanding 
i n t e r p r e t a t i o n of the language i n the Continental case. 

I n Continental O i l Company v. O i l Conservation Com

mission, 70 N.M. 310, 373, P.2d 809 (1962), t h i s Court, i n r e 

viewing an order of the O i l Conservation Commission, made the 

fol l o w i n g statement (70 N.M. 310, 319, 373 P.2d 809, 814): 

" I n order t o protect c o r r e l a t i v e r i g h t s , 
i t i s incumbent upon the commission t o deter
mine, 'so f a r as i t i s p r a c t i c a l to do so,' 
c e r t a i n foundationary matters, without which 
the c o r r e l a t i v e r i g h t s of the various owners 
cannot be ascertained. Therefore, the commission 
by 'basic conclusions of f a c t ' (or what might 
be termed ' f i n d i n g s ' ) , must determine, insofar 
as practicable, (1) the amount of recoverable gas 
under each producer's t r a c t ; (2) the t o t a l amount 
of recoverable gas i n the pool; (3) the propor
t i o n that (1) bears to ( 2 ) ; and (4) what p o r t i o n 
of the arrived at proportion can be recovered 
without waste. (Emphasis by the Court) That 
the extent of the c o r r e l a t i v e r i g h t s must f i r s t 
be determined before the commission can act to 
protect them i s manifest." 

The crux of appellants' quarrel w i t h the v a l i d i t y 
1/ 

of the Commission's Order, as set f o r t h i n Point I of t h e i r 

B r i e f - i n - C h i e f , i s simply t h i s : That the Continental case 

lays upon the Commission a f o u r f o l d burden of find i n g s , 

essential t o the v a l i d i t y of any order to be entered by i t 

IT A c e r t i f i e d copy of Commission Order No. R-2259-B (Tr. 10-28, 
159-178, Comm. Tr., I n s t . 38) i s attached as an appendix to t h i s 
b r i e f f o r the Court's convenience. To avoid r e p e t i t i o n r e f e r 
ences t o findings contained i n Order No. R-2259-B w i l l be by 
fi n d i n g number without s p e c i f i c reference t o the page i n the 
t r a n s c r i p t where each f i n d i n g appears. 

A copy of Commission Order No. R-1670-C appears i n the 
record as Instrument 37 i n the Commission Transcript. 
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allocating gas production to the separate tracts i n a pool; 

that three of the four findings were made i n the instant case, 

but that the fourth is missing and thus the order collapses 

i n j u r i s d i c t i o n a l i n v a l i d i t y . 

The three findings conceded by appellants to be 

present i n Order No. R-2259-B are: 

"(1) the amount of recoverable gas 
under each producer's tract (2) the t o t a l 
amount of recoverable gas in the pool; 
(3) the proportion that (1) bears to (2);" 

As to none of these i s there any dispute i n t h i s appeal. As 

appellants admit, "These preliminary findings constitute the 

f i r s t three steps of the four-step procedure. ..." 

(Br. p. 13). 

Let us turn then to the fourth finding. This Court 

said i n the Continental case, supra at 70 N.M. 319, that "In 

order to protect correlative r i g h t s , " the Commission must 

determine "so far as i t is practical to do so," items (1), (2) 

and (3) 

"and (4) what portion of the arrived at 
proportion can be recovered without waste." 

Appellants say that t h i s fourth finding is missing 

from the Commission's Order i n t h i s case, and having created 

t h i s premise, base themselves thereon and announce their con

clusion that the order thus i s void. Before turning to a 

discussion of appellants' conclusion, which we w i l l later 

show is erroneous, l e t us examine their premise: 

Appellants' premise that the fourth finding is miss

ing i s wholly wrong. Contrary to their assertion, the Com

mission made, and i t s order contains, the precise fourth 

finding contemplated by this Court's opinion i n the Continental 

case. 
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The fourth finding, simply stated, arises out of 

Findings Nos. 11 and 14 of Order No. R-2259-B and is 

specifically itemized for each tract in Column J of Exhibit 

A which is attached to and made a part of the order by 

Finding No. 6. 

In Finding No. 11 the Commission defines each 

tract's A/R factor as "the percentage of total pool allow

able apportioned to each . . . tract as compared to i t s 

percentage of total pool reserve." Stated as an equation: 

A 7o of total pool allowable 

R % of total pool reserves 

The Court w i l l note that the A/R factor is substantially 

different from the ratio of each tract's reserves to the 

total pool reserves, which are conceded by appellants to be 

found in Column C of Exhibit A. That ratio could be expressed 

Tract reserves X 100 = % of total pool reserves 
Pool reserves 

and i s obviously the denominator R of the A/R equation above. 

The numerator "A" equals the percentage of total pool allow

able attributed to each well by application of a proration 

formula. Each month after hearing the total pool allowable 

is determined by the Commission upon the basis of market 

demand for gas. 

I t follows, under any allowable allocation formula, 

that the A/R factor for each tract is an exact definition 

of the ratio or "portion" of the recoverable gas under the 

tract which "can be recovered" from that tract under that 

allocation formula. 
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Stated even more exactly, the A/R factor f o r each 

t r a c t i s a mathematical d e f i n i t i o n of "what por t i o n of the 

arrived at proportion can be recovered . . . " from that t r a c t 

under that a l l o c a t i o n formula. Thus, Column J of Exhibit A 

which sets f o r t h the A/R factor f o r each w e l l under the 60-40 

a l l o c a t i o n formula i s a precise and complete f u l f i l l m e n t by 

the Commission of the above quoted p o r t i o n of the f o u r t h f i n d 

ing l i s t e d i n the Continental case. I t remains only to see 

whether i n t h i s case the Commission determined that the 60-40 

formula meets the f i n a l language of the f i n d i n g "without 

waste." 

The allowable a l l o c a t i o n formula which, consistent 

w i t h p r a c t i c a l i t i e s , best prevents waste, would be the formula 

which meets the "without waste" t e s t of the Continental f o u r t h 

f i n d i n g . That the 60-40 formula i s the formula which meets 

that t e s t i s clear. 

I n Finding No. 14 the Commission expressly found 

that the production of the p o r t i o n of the t o t a l pool allow

able allocated t o each t r a c t under the 60-40 formula would 

"more adequately***prevent waste." That the 25-75 formula 

would not prevent waste i s equally clear from Finding No. 13. 

I n summary, the four findings mentioned i n the 

Continental case were f u l l y made i n Order No. R-2259-B. 

Expressed as equations, those findings are: 

"(1) the amount of recoverable = each t r a c t ' s reserve 
gas under each producer's t r a c t ; " (from Column C per 

Finding No. 6) 

"(2) the t o t a l amount of recover- = t o t a l pool reserve 
able gas i n the pool;" ( t o t a l of Column C and 

Finding No. 5) 

"(3) the proportion that (1) = % of pool reserves i n 
bears to ( 2 ) ; " each t r a c t (from Column 

D per Finding No. 7) 
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"and, (4) what p o r t i o n of the ( Column G for the 25-75 
arri v e d at proportion can be ( formula 
recovered" = iL - ( - or -

R ( Column J f o r the 60-40 
( formula 

"without waste." = Formula that w i l l best 
"protect c o r r e l a t i v e 
r i g h t s and prevent waste" 
(from Finding No. 14) 

Having made the four findings itemized above, the 

Commission had no choice except t o select as proper the 60-40 

formula. I n f a c t , the 25-75 formula could not be continued 

i n the face of Finding No. 13 which c l e a r l y finds that waste 

w i l l occur i f the 25-75 formula i s continued. 

Appellants may c a v i l i n reply that " p o r t i o n " can 

only mean some f r a c t i o n less than one and that many A/R factors 

i n Column J exceed one. As to t h i s we reply simply that i f a 

producer, under a formula devised t o prevent waste, may 

properly be allowed t o produce more than the amount of recover

able gas under his t r a c t then the " p o r t i o n " of his recoverable 

gas he may recover without waste i s a l l of i t . 

Should appellants reply that Column J does not 

express the " p o r t i o n " i n cubic feet of gas, then we suggest 

that a simple m u l t i p l i c a t i o n of the l i n e items i n Column C 

times the l i n e items i n Column J gives that r e s u l t . 

Thus, when the Commission, follo w i n g and based upon 

long hearings replete w i t h testimony of experts, adopted and 

incorporated i n i t s order by Finding No. 6 the detailed com

putations found i n Exhibit A, i t e x p l i c i t l y determined, as 

set f o r t h i n the Continental case, "what p o r t i o n of the arrived 

at proportion can be recovered. . . ," and f o r each t r a c t . 

That the l a s t two words of the f o u r t h f i n d i n g , 

"without waste," were considered by the Commission and 
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incorporated i n i t s determination cannot be disputed. Order 

No. R-2259-B, on i t s face, shows that termination of waste, 

prot e c t i o n against waste and permanent prevention of waste 

were paramount considerations motivating the Commission to 

enter i t s order adopting the 60-40 formula and rescinding the 

25-75 formula, and that i t expressly and repeatedly found that 

i t s new order would prevent waste. Having done so, the fo u r t h 

f i n d i n g was completed. Column J i s the "portion of the 

arri v e d at proportion /whichT can be recovered without waste." 

(Emphasis by Court) 

Again, simply stated and w i t h reference to Exhibit 

A to Order No. R-2259-B, the Commission found that waste was 

occurring under the 25-75 formula, and that i t would be pre

vented under the 60-40 formula. Thus, i t found that a l l o c a 

tions i n Column G, i . e . , "the p o r t i o n of the arrived at pro

p o r t i o n " under the 25-75 formula (the counterpart of Column J 

under the 60-40 formula)caused waste, and that at least "insofar 

as can be determined" the allocations i n Column J ("the p o r t i o n 

of the arrived at proportion" under the 60-40 formula) w i l l 

prevent waste. 

I n order that the foregoing shorthand statement of 

the Commission's f i n d i n g w i l l be c l e a r l y documented, we set 

f o r t h below the s p e c i f i c findings of the Commission support

ing these statements. I t should be unnecessary to argue that 

i f the Commission made findings that "the p o r t i o n of the pro

p o r t i o n " etc. under the 60-40 formula would prevent waste, 

t h i s would be equivalent t o a f i n d i n g of "without" waste, as 

the words were used i n the Continental case. Semantics could 

scarcely be stretched to a point s u f f i c i e n t to i n j e c t a sub

stant i v e difference i n t o the r e s u l t of a long and c a r e f u l 
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hearing and o f f i c i a l act of an expert s t a t u t o r y administrative 

body, turning on some contrived difference between "without 

waste" and "prevent waste." 

I n considering the problem of waste, the Commission 

f i r s t turned t o the 25-75 formula. Finding No. 13 of Order 

No. R-2259-B i s such a cogent statement of the Commission's con

clusion both as to c o r r e l a t i v e r i g h t s and to waste that i t i s 

here set f o r t h i n f u l l : 

"(13) That under the present 25-75 
formula, c o r r e l a t i v e r i g h t s are not being 
adequately protected; that the protection 
of c o r r e l a t i v e r i g h t s i s a necessary adjunct 
t o the prevention of waste, and that waste 
w i l l r e s u l t unless the Commission acts to 
protect c o r r e l a t i v e r i g h t s . " 

I t i s worth noting that the very phraseology of the 

foregoing statement stems d i r e c t l y from the language of the 

statute and the Continental case. The Continental case i n 

cludes the phrases "the protection of c o r r e l a t i v e r i g h t s i s a 

necessary adjunct t o the prevention of waste" and "waste w i l l 

r e s u l t unless the Commission can also act to protect c o r r e l a t i v e 

r i g h t s . " (70 N.M. 310, 324) The statute contains numerous 

references t o the prot e c t i o n of c o r r e l a t i v e r i g h t s (Section 65-3-10, 

65-3-13(c), 65-3-29(h), N.M.S.A., (1953) Comp.) ) . This demon

strates beyond doubt that the Commission had the statute and 

the Continental case before i t and i n the f o r e f r o n t of i t s 

consideration i n issuing Order No. R-2259-B. 

Having found that c o r r e l a t i v e r i g h t s were not being 

adequately protected under the 25-75 formula, that waste would 

r e s u l t unless the Commission acted t o protect c o r r e l a t i v e 

r i g h t s , and thus having inescapably found that waste was i n fact 

occurring under the 25-75 formula, the Commission then turned 

to comparative consideration of the 25-75 formula and the 60-40 
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formula. This obviously was the s c i e n t i f i c and mathematical 

method best suited to lead the Commission t o an equitable 

determination of the r i g h t s of the t r a c t owners as e x p l i c i t l y 

permitted and indeed required by the s t a t u t e . The statute 

provides that "The Commission may give equitable consideration 

t o acreage, . . . d e l i v e r a b i l i t i e s , . . . and . . . other p e r t i n 

ent f a c t o r s , " (Section 65-3-13(c), N.M.S.A. (1953 Comp.) ) so 

that each owner may produce "his j u s t and equitable share," 

(Section 65-3-29(h), N.M.S.A. (1953 Comp.) ) 

I n Finding No. 14 the Commission examines and com

pares the r e s u l t s which would be produced under the 25-75 formula 

versus the 60-40 formula. I t then concludes from such examina

t i o n that "the proposed formula /o"0-407 w i l l more adequately pro

t e c t c o r r e l a t i v e r i g h t s and prevent waste. . . ." I t i s d i f f i 

c u l t to imagine how the Commission could have more c l e a r l y shovjm 

i n i t s findings i t s consideration of the matter of waste. 

Not content w i t h the foregoing, the Commission, i n 

Finding No. 15, fu r t h e r recognizes that the uncompensated d r a i n 

age between t r a c t s likewise could a f f e c t c o r r e l a t i v e r i g h t s ancji 

thus create waste, and again determines that the 60-40 formula 

would, i n the language of the statute and of Finding No. 15 i t f 

s e l f , "insofar as i s practicable prevent drainage between pro-

dicing t r a c t s which i s not equalized by counterdrainage." Even 

here the Commission does not stop i n i t s meticulous a t t e n t i o n 

t o the c r i t e r i a l a i d down by the Continental case and the stati|ite 

as appropriate matters f o r the Commission's consideration. Thi|is 

i n Finding No. 16 i t considers the question of equitable use 

between property owners of reservoir energy and finds that the \ 

60-40 formula would comply w i t h the s t a t u t o r y i n j u n c t i o n that 

each owner be afforded a j u s t opportunity so to u t i l i z e t h i s 

energy. 
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I n the l i g h t of t h i s analysis of the Commission's 

Findings and Order, i t i s obvious that the contention of appel

lants that the Commission f a i l e d "to make the basic j u r i s d i c t i o n 

a l f i n d i n g as t o what po r t i o n of the arrived at proportion could 

be produced without waste" (Br. p. 13) i s a false premise. As 

we have shown, i t did not f a i l . 

B. Though i t did make the qua n t i t a t i v e f i n d i n g 
i n s i s t e d on by Appellants, the Commission's Order would have 
been v a l i d without i t , since neither the~~Statute nor the Con
t i n e n t a l case i n fact requires i t ~ 

Although we have shown that the appellants' premise 

i s false l e t us assume here, contrary to the foregoing showing, 

that appellants' premise i s w e l l taken. Such assumption r e 

quires an i n t e r p r e t a t i o n of the fo u r t h f i n d i n g e n t i r e l y d i f f e r e n t 

from the i n t e r p r e t a t i o n used i n the foregoing section of t h i s 

b r i e f . 

The Court w i l l have noted that appellants have not 

set f o r t h t h e i r concept, i f they have one, of what the Commission 

should have done i n connection w i t h the fo u r t h f i n d i n g . They 

simply assert and reassert as t h e i r basic premise that the 

Commission f a i l e d t o do whatever i t was that should have been 

done to determine what po r t i o n of the arrived at proportion 

could be produced without waste. I f appellants t h i n k the Com

mission should have done something other than that which i t d i d , 

they should have set i t f o r t h . 

The only i n t e r p r e t a t i o n of the fo u r t h f i n d i n g which 

could make appellants' premise even s u p e r f i c i a l l y v a l i d i s 

that the Commission must, i n addi t i o n to findings ( 1 ) , (2) 

and ( 3 ) , determine q u a n t i t a t i v e l y , i n some fashion d i f f e r e n t 

from the determination thereof made by the Commission, i n 

cubic feet of gas, the exact f r a c t i o n of the recoverable gas 
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i n each t r a c t which could be produced without waste. 

We point out that the statute does not require the 

Commission, as a basic j u r i s d i c t i o n a l f i n d i n g , or otherwise, 

to determine exactly that p o r t i o n of the recoverable gas under

l y i n g each producer's t r a c t which can be recovered without 

waste before i t can act to protect c o r r e l a t i v e r i g h t s . 

Even so, to avoid any chance of misconstruing the 

Court's meaning i n the Continental case, and i n s p i t e of the 

d i f f i c u l t y of so doing, the Commission, insofar as possible, 

exceeded the s t a t u t o r y requirements and did a r r i v e at such 

exact mathematical "portion of the arrived at proportion 

y^wh"ich7 can be recovered without waste." This determination 

i s set f o r t h f o r each t r a c t i n Column J. 

The Commission could have proceeded properly i n 

the case at bar even without making the f i n d i n g set f o r t h 

i n Column J. This i s best i l l u s t r a t e d by s e t t i n g f o r t h 

piecemeal the s t a t u t o r y d e f i n i t i o n of c o r r e l a t i v e r i g h t s i n 

Section 65-3-29(h), N.M.S.A. (1953) Comp.) and parenthetic

a l l y i n t e r p r e t i n g the parts of the d e f i n i t i o n : 

'''Correlative r i g h t s ' means the opportunity 

afforded, so f a r as i t i s practicable to do 

so, to the owner of each property i n a pool" 

( i . e . , i f i t i s not practicable to 

give each owner exactly equal oppor

t u n i t i e s then the Commission i s not 

compelled to do so) 



"to produce without waste'' 

( i . e . , waste as defined by the statute) 

"his just and equitable share of the o i l or 

gas, or both, i n the pool, being an amount," 

( i . e . , recognition of the quantitative 

aspects of the property rights of each 

owner) 

"so far as can be practically determined," 

(i.e., so far as such amount can be 

practically determined—such amount 

referring to "his just and equitable 

share of the . . . gas . . . in the 

pool.") 

"and so far as can practicably be obtained 

without waste," 

( i . e . , so far as such determined amount 

can practicably be obtained without 

waste. 

(The clear concept i s that within 

practicable l i m i t s a producer i s en

t i t l e d to protection of his opportunity to 

obtain such determined amount of gas only 

to the extent i t can be produced without 

waste. 

I t should be noted that the statute 

requires only a determination of the recover

able gas under each tract but does not re

quire the Commission to undertake the im

possible task of making a quantitative 

determination of the precise amount of a 
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producer's recoverable gas that can be 

recovered without waste or the precise 

amount thereof that a producer i s pre

cluded from producing because waste would 

result. I t merely directs the Commission 

to proceed i n a fashion which, insofar as 

practicable, w i l l result i n an order which 

w i l l permit each producer to obtain so 

much of the determined amount of recover

able gas as can be obtained at producing 

rates and otherwise i n a manner which w i l l 

not cause waste.) 

"substantially i n the proportion that the quantity 

of recoverable o i l or gas, or both, under such 

property bears to the t o t a l recoverable o i l or gas, 

or both, i n the pool," 

(This part of the d e f i n i t i o n relates back 

and establishes guidelines for determining 

the 'amount" which is the "just and equitable 

share" of each owner8s gas i n the pool. 

Note how clearly the two intervening phrases 

distinguish between determining that "amount" 

and obtaining i t . 

The statute does not guarantee that each 

producer w i l l obtain, or be entitled to 

obtain, exactly the amount of recoverable 

gas determined to be under his t r a c t , but 

merely establishes an ideal goal to be 
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sought by the Commission to the extent 

i t can reasonably be achieved without 

causing or permitting preventable waste 

and to the extent a similar goal can 

reasonably be achieved for each other 

producer.) 

"and for such purpose, to use his just and equit

able share of the reservoir energy." 

(recognition of each owner's property 

rig h t to a proportionate share of the 

reservoir energy) 

The pertinent clauses i n Section 65-3-14(a), N.M.S.A. 

(1953 Comp.) relating to allocation of allowable production 

confirm the foregoing interpretation. That section requires 

the Commission, insofar as practicable i n creating an order, 

to afford each owner the opportunity to produce his f a i r share 

of the gas i n the pool, 

"being an amount, so far as can be practic
a l l y determined, and so far as such can be 
practicably obFained without waste,'1 

substantially i n proportion to his share of the recoverable 

gas i n the pool. 

The statute clearly requires the Commission only 

to determine the amount of each producer's recoverable gas 

i n the reservoir and to afford him the opportunity to produce 

such amount so far as such amount can be obtained without 

waste. I t does not require the Commission to determine how 

much of the recoverable gas can be recovered without waste. 

As stated, appellants' f a i l u r e to define t h e i r con

tention as to what procedure the Commission should have followed 
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i n making the fo u r t h f i n d i n g leaves us i n the p o s i t i o n of 

having t o speculate as to t h e i r theory. 

Is i t t h e i r contention that the Commission must 

fo l l o w some r i t u a l i s t i c sequence i n order to make a v a l i d 

order? Appellants' b r i e f seems to make some such suggestion— 

t h a t , f o r example, the Commission was obligated to determine 

the exact amount of recoverable gas i n each t r a c t which could 

be produced without waste before i t could even consider a 

method of a l l o c a t i n g production. 

I f t h i s i s appellants' argument, we believe i t s 

weakness becomes apparent on examination of the order and of 

the true meaning of the phrase which has been quoted from the 

Continental case, supra at 70 N.M. 319, "That the extent of 

the c o r r e l a t i v e r i g h t s must f i r s t be determined before the 

commission can act t o protect them i s manifest." The s i g n i f i 

cant word i n the quoted language i s "act." I t i s clear that 

the Commission i n t h i s case did not "act" u n t i l i t had made a l l 

of the necessary determinations.. I t s f i r s t action was the 

promulgation of the order, not the making of the eighteen 

findings t h e r e i n . By the time the order was issued, as we 

have heretofore shown, the Commission had determined the "extent 

of the c o r r e l a t i v e r i g h t s " which i t s order would protect. 

When viewed i n the l i g h t of the foregoing s t a t u t o r y 

analysis i t i s seen that the steps taken by the Commission 

i n e stablishing a foundation f o r Order No. R-2259-B would 

have f u l f i l l e d the sta t u t o r y requirements even i f the Com

mission had not, i n Column J of Exhibit A t o the Order, 

s p e c i f i c a l l y determined the amount of recoverable gas under 

each t r a c t t h a t could be recovered without waste. 

I n discussing the appellants' contentions i n Point I 
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of t h e i r B r i e f - i n - C h i e f , i t should be noted that i t was not 

practicable f o r the Commission t o proceed other than as i t did. 

The Commission, having determined the recoverable gas under 

each t r a c t , was faced w i t h f i n d i n g the producing mechanism 

that would, insofar as practicable, permit a l l or as much as 

possible of the recoverable gas under each t r a c t t o be produced 

without waste. The problem, simply stated, was that the wells 

on the various t r a c t s were c l e a r l y capable of producing a l l 

the recoverable gas under t h e i r respective t r a c t s but would, 

under each formula, do so at s i g n i f i c a n t l y d i f f e r e n t rates of 

production. Thus, i f a high capacity w e l l i s allowed t o produce 

i t s determined share of the recoverable gas before a neighbor

ing low capacity w e l l has done so, then underground migration 

of recoverable gas toward the high capacity w e l l i s i n e v i t a b l e . 

Not only does such avoidable underground migration cause waste 

by unnecessary consumption of reservoir energy but i t causes 

preventable v i o l a t i o n s of c o r r e l a t i v e r i g h t s . 

Viewed i n t h i s l i g h t , the findings of the Commission 

that c o r r e l a t i v e r i g h t s were not being protected under the 

e x i s t i n g 25-75 formula order and that waste would r e s u l t from 

i t s continuance (Finding No. 13 of Order No. R-2259-B), 

that the 60-40 formula would prevent drainage between produc

ing t r a c t s (Finding No. 15 of Order No. R-2259-B) and that 

the 60-40 formula would a f f o r d each owner the opportunity t o 

use his j u s t and equitable share of the reservoir energy 

(Finding No. 16 of Order No. R-2259-B), a l l serve as clear 

evidence of the Commission's recognition of the problem facing 

i t and i t s r e s o l u t i o n of the problem by entering that order 

best designed t o eliminate waste and, insofar as practicable, 

give f u l l meaning t o the concept that each producer should be 
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afforded the opportunity to produce his recoverable gas w i t h 

out waste. 

To demand of the Commission that i t determine the 

exact q u a n t i t a t i v e p o r t i o n , i n cubic feet of gas, of each 

producer's recoverable gas i n place i n the ground which can 

be recovered or brought to the surface without waste before 

i t can proceed to consider various approaches and to devise an 

1 a l l o c a t i o n formula protecting c o r r e l a t i v e r i g h t s i s t o con

f r o n t i t w i t h a s i t u a t i o n which i s not only impracticable but 

i s an insoluble anomaly. 

The Commission i s unable to determine the p o r t i o n 

of recoverable gas which can a c t u a l l y be recovered by a pro

ducer, w i t h or without waste, unless and u n t i l i t assumes 

one or more a l l o c a t i o n formulae and forecasts the production 

permissible thereunder. Then, and only then, i s the Commission 

possessed of the r e q u i s i t e knowledge to permit i t t o proceed 

pursuant t o Section 65-3-13(c), N.M.S.A. (1953 Comp.) "to 

a l l o c a t e the allowable production . . . on a reasonable basis 

and recognizing c o r r e l a t i v e r i g h t s . . . ."by selecting as the 

most appropriate formula that one which best prevents waste, 

i s reasonable and i s practicable t o administer. 

I t i s obvious that the Commission recognized that 

the term "recoverable gas" does not necessarily include the 

concept that every cubic foot of the recoverable gas under 

a t r a c t can and w i l l be recovered without waste under any and 

a l l circumstances. I t i s equally obvious, however, that the 

Commission recognized and proceeded i n the conviction t h a t , 

insofar as pra c t i c a b l e , a l l or as much as possible of the 

"recoverable gas" under a t r a c t can be recovered without waste 
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i f i t s recovery i s permitted (within the larger confines of 

the field-wide market demand allowable) only under that a l l o 

cation order which is best designed to protect correlative 

r i g h t s , prevent waste, prevent uncompensated drainage and 

afford to each producer an opportunity to use his f a i r share 

of the reservoir energy. Having proceeded as i t did the 

Commission, insofar as practicable, measured the difference 

between the "recoverable gas" under a producer's tract and 

the "portion thereof which can be recovered without waste" 

i n setting f o r t h i n Column J the fraction of the recoverable 

gas under each producer's tract which he was entitled to 

produce without waste. 
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POINT I I . 

(Answer to Appellants' Point I I ) 

COMMISSION ORDER NO. R-1670-C, AS AMENDED BY ORDER NO. R-2259-B, 

IS VALID AND CONTAINS ALL AFFIRMATIVE FINDINGS WHICH ARE RE

QUIRED BY LAW. 

A. Contrary to Appellants' erroneous premise, 
the Commission did not use compulsed reserve figures as the 
sole c r i t e r i o n for comparing the merits of alternative a l l o 
cation formulae. Instead, they were appropriately used as" 
one of several engineering t o o l s ~ a l l of which led to the 
adoption of the 60-40 formula. 

As was the case i n Point I of the bri e f we are pre

sented i n appellants' Point I I with erroneous conclusions based 

on inaccurate premises. Appellants' f i r s t conclusion is that 

i f the Commission's determinations of the amount of recoverable 

gas under each producer's tract are so continuously subject to 

revision as new information becomes available that production 

cannot be allocated solely on the basis of the proportion of 

the recoverable gas thereunder, then such determinations are not 

suitable c r i t e r i a for comparing alternate allocation formulae 

(Br. p. 16) . 

The erroneous premise from which appellants derive 

their conclusion i s that the p r a c t i c a l i t y or impracticality of 

using reserve determinations as the basis for an allocation 

formula is identical with that of making reserve calculations. 

There is no quest ion that i t is impossible ever to 

make precise, exact and f i n a l determinations of the amount of 

recoverable reserves underlying each tract i n the pool. None

theless, reserve calculations are universally recognized engineer

ing tools used by petroleum engineers. They are subject to con

tinuing refinement during the l i f e of any gas pool because of 

the continuing acquisition of new information of the nature and 

capacity of the reservoir. A reserve calculation requires i n f o r 

mation on the porosity of the rock, permeability of the rock, 
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the pressures encountered, thickness or the reservoir and 

other f a c t o r s . There i s no question that each scrap of new 

information gained i n the d r i l l i n g of new wells and from d a i l y 

f i e l d production data contributes t o the a b i l i t y of engineers 

to make increasingly accurate refinements of t h e i r p r i o r 

reserve determinations. 

But does t h i s inescapable fa c t mean that i t i s 

impracticable, f o o l i s h and useless t o make reserve determina

tions? Obviously not. We contend that i t i s eminently 

pr a c t i c a b l e , necessary and useful t o do so. We contend that 

the Commission would be remiss i n not doing so i n any matter 

i n v o l v i n g c o r r e l a t i v e r i g h t s . We contend that t h i s Court 

held i n the Continental case that the Commission must do so i n 

any matter i n v o l v i n g c o r r e l a t i v e r i g h t s . But, the best the 

Commission can do at any given time, and a l l that i t i s required 

to do under the s t a t u t e , i s to make the most accurate reserve 

determinations of which i t i s capable on the basis of the best 

evidence available to i t . That i t has done so i n t h i s case i s 

abundantly clear from the record of the hearings and from 

Findings Nos. 5, 6 and 7 of Order No. R-2259-B. 

Having made the best reserve determinations of which 

i t i s capable and i n the f u l l l i g h t of i t s knowledge of the 

degree of accuracy thereof, the state of the development and 

depletion of the reservoir and the complexities of the adminis

t r a t i o n of any pro r a t i o n order, the Commission, as an expert 

technical agency, then has an o b l i g a t i o n to use i t s reserve 

determinations i n an appropriate way and give such weight 

thereto as i t deems proper i n the performance of i t s paramount 

funct i o n of preventing waste and i t s secondary function of 

prot e c t i n g c o r r e l a t i v e r i g h t s . I t should be borne i n mind 

that Order No. R-2259-B does not allocate gas but establishes 

a formula f o r the a l l o c a t i o n of gas. The Commission i n speak

ing of gas a l l o c a t i o n i s r e f e r r i n g to the monthly a l l o c a t i o n 
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of the t o t a l pool allowable to each of the wells i n the pool. 

I t i s clear that the Commission had i n mind th i s situation when 

i t made Finding No. 8. I t was speaking i n th i s sense when i t 

said that reserve calculations which are subject to refinement 

from time to time as new information becomes available are not 

a practical basis for use as the sole c r i t e r i a for the monthly 

allocation of gas. 

The gas proration schedule which is issued each 

month by order of the Commission after notice and hearing 

specifically allocates production to individual wells. I f 

thi s monthly allocation were based solely upon reserve calcu

lations which can be refined as each new well is completed, 

i t would frequently be necessary for the Commission to recalcu

late the entire formula i n issuing the proration schedule 

rather than simply applying a predetermined formula to the 

market demand each month. This would place an impossible 

administrative burden upon the Commission and one which never 

was intended by the statute. 

Contrary to the position taken by appellants that 

i t was not the use of the reserve figures i n a mechanical 

sense the Commission found to be impracticable (Br. p. 18), 

this administrative impracticability i s exactly the reason 

the Commission rejected the use of reserve figures as the sole 

basis for making the allocation formula. 

Having thus restored Finding No. 8 and the significance 

of reserve computations to the context of engineering, adminis

t r a t i v e and statutory r e a l i t i e s , i t becomes immediately evident 

that the Commission made an accurate and meaningful appraisal 

of both the usefulness of and the limitations upon the use of 

reserve computations when i n Finding No. 8 i t found: 
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"(8) That i t i s impracticable to a l l o 
cate production solely on the basis of the 
percentage of pool reserves due to the con
tinuous fluctuation i n reserve computations 
resulting from new completions In the pool 
and re-evaluation of reserves of existing 
wells." 

This i s a far cry from appellants' attempt to read out of 

Finding No. 8 a wholesale repudiation of the reserve computa

tions by the Commission followed by what appellants contend 

i s an indefensible and inconsistent reliance thereon by the 

Commission. 

To adopt appellants' erroneous conclusion as law 

would be tantamount to a decision to eliminate reserve deter

minations as a factor to be considered i n the protection of 

correlative r i g h t s . That such a decision would be i n complete 

opposition to the statutory mandates with respect to correlative 

rights i s clear from a reading of a portion of Section 65-3-13(c), 

N.M.S.A. (1953 Comp.): 

". . . I n protecting correlative 
rights the Commission may give equitable 
consideration to acreage, pressure, open 
flow, porosity, permeability, deliver
a b i l i t y and quality of the gas and to such 
other pertinent factors as may from time 
to time exist, and i n so far as is practic
able, shall prevent drainage between produc
ing tracts i n a pool which i s not equalized 
by counter-drainage. ..." 

The Court w i l l see that the pertinent factors named i n the 

statute include the very ones used by engineers and geologists 

i n making reserve determinations, and were f u l l y presented 

to the Commission, as the record shows (Hearing 4/18/62 pp. 22-

23, 30-32, 34-35, 39-40, 77-78, 164-172, 198, 311, 321, 337, 

481-489, 636-637; Hearing 2/14/63 pp. 15-20, 35-37, 40, 53-54, 

82-85, 95-100, 102-105, 123, 125-126, 143, 187-189, 206-209). 
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B. The Commission i t s e l f found that i t was impractic
able to use reserve's as the sole* basis for arriving at an equit-
aj>lo «nl1 ocntion formula, and thus did not do so. Appellants 
£5V'.L- (.'iLLi1 n Eo the impropriety of thus using reserve computa
tions* tlierelore is moot. 

Appellants further contend i n their b r i e f that i f 

the Commission's determinations of the amount of recoverable 

gas under each producer's tract are the correct measure of the 

correlative rights of the respective producers, then the Com

mission was obliged to use them as the sole basis for allocat

ing the pool allowable unless i t was impracticable to do so, and 

i f impracticable, i t was also impracticable to use such reserve 

determinations as c r i t e r i a for comparing alternate allocation 

formulae (Br. p. 17). 

Appellants' second contention i s self-defeating 

insofar as they contend that the Commission was obligated by 

the statute to use i t s reserve determinations as the sole 

basis for allocating the pool allowable unless i t was impractic

able to do so. Finding No. 8 could not more clearly state 

that the Commission found such an approach impracticable. 

When compared with the p r a c t i c a l i t y and ease of 

management of a formula which is based upon the two accurately 

determinable factors of acreage and d e l i v e r a b i l i t y and which 

prevents waste and protects correlative rights, i t i s clear 

that the Commission had no choice except to reject as impractic

able a formula based solely on reserves. 

The remainder of appellants' second contention is 

the non sequitur that i f i t i s impracticable to use reserve 

determinations as the sole c r i t e r i o n for allocating the pool 

allowable i t i s "equally impracticable" to use them as the 

sole c r i t e r i o n for comparing allocation formula (Br. p. 18). 

In the f i r s t place, the Commission did not use 

reserves as the sole c r i t e r i o n for comparison. I t compared 
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uncompensated drainage (Finding No. 15), use of reservoir 

energy (Finding No. 16), number of wells which would be w i t h i n 

the area of tolerance on A/R factors (Finding No. 11), etc. 

Furthermore, appellants overlook that i n i t s Finding No. 8 the 

Commission did not say that i t i s impracticable to determine 

reserves. I t said that " i t i s impracticable to all o c a t e pro

duction" so l e l y on the basis of reserve determinations. 

I t does not f o l l o w that the reserve determinations 

made by the Commission have no value as c r i t e r i a f o r measuring 

the e f f e c t of a l t e r n a t i v e formulae based on acreage and d e l i v e r 

a b i l i t y f a c t o r s . They are i n f a c t the best available tools f o r 

making such comparisons. The p r o p r i e t y of so doing i s f u l l y 

supported by expert testimony that even substantial changes i n 

the reserve determinations would not m a t e r i a l l y change the 

r e s u l t s obtained by comparing the e f f e c t of various acreage and 

d e l i v e r a b i l i t y formulae on the prevention of waste and the pro

t e c t i o n of c o r r e l a t i v e r i g h t s (Hearing 2-14-65, pp. 205-206). 

C. Appellants' i r r e l e v a n t well-count t e s t overlooks 
the necessity of selecting a formula which unwastefully permits 
production of the most gas w i t h maximum protection of c o r r e l a t i v e 
r i g h t s . The Commission did not make t h i s mistake. 

The t h i r d contention made by appellants i s that under 

the 60-40 formula more wells would receive more than t h e i r f a i r 

share of the pool allowable than would be the case under the 

25-75 formula and, therefore, Order No. R-2259-B f a i l s to 

protect c o r r e l a t i v e r i g h t s . (Br. p. 19) 

This i s yet another example of an erroneous conclusion, 

a r i s i n g , i n t h i s instance, from two f a l s e premises. Appellants' 

minor f a l s e premise i s that equity i s better and b e t t e r served 

as less and less wells receive more than t h e i r f a i r share of 

the pool allowable. Under t h i s l i n e of reasoning p e r f e c t i o n 

i s reached, when no w e l l receives more than i t s f a i r share of 

the pool allowable. This could occur only i f a l l wells 
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received exactly t h e i r f a i r share or received less! We have 

above disposed of appellants' contention that a l l wells should 

have received exactly t h e i r f a i r share of the pool allowable 

and w i l l not reargue that point. This reduces appellants' 

minor premise t o the patently absurd argument that c o r r e l a t i v e 

r i g h t s are only protected i f a l l wells receive less than t h e i r 

f a i r share of the pool allowable. 

When exactness i s not possible, i s not equity best 

served by devising an a l l o c a t i o n formula under which the allow

ables of the maximum number of the wells are brought as close 

to the id e a l norm as possible? The Commission so believed and 

so found i n Finding No. 11 where i t said that 

"...the most reasonable basis f o r a l l o c a t 
ing production i s . . . to select the a l l o c a t i o n 
formula that w i l l allow the maximum number 
of wells i n the pool to produce w i t h an ideal 
t r a c t A/R Factor of 1.0, or w i t h a t r a c t A/R 
Factor of from 0.7 to 1.3,..." 

That the Commission so believed and found i s f u r t h e r confirmed 

i n Finding No. 14 where i t was said t h a t : 

"...the proposed formula.. ./_6~0-407\ . . w i l l 
more adequately protect c o r r e l a t i v e r i g h t s 
and prevent waste by permitting more wells 
to receive t h e i r j u s t and equitable share 
of the gas i n the pool..." 

Appellants' major false premise i s that the considera

t i o n s of the number of wells that receive more or less than t h e i r 

f a i r share of the allowable i s , standing alone, relevant to the 

protection of c o r r e l a t i v e r i g h t s . What i s relevant i s considera

t i o n of the qu a n t i t i e s of gas involved. 

Appellants' conclusion that "Substantially increased 

drainage under the 60-40 formula i s thus i n e v i t a b l e , . . ." 

(Br. p. 20) i s patently f a l s e . The record contains undisputed 

evidence that under the 25-75 formula 697o of the non-marginal 
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wells i n the pool were receiving only 38.8% of the t o t a l 

pool allowable and that the remaining 317. of such wells were 

receiving 61.27o of the t o t a l pool allowable and that drainage 

was occurring (Hearing 4-18-62, p. 39 and Consolidated 4-18-62 

Exhibit No. 4 ) . 

Moreover, comparison of Columns E and H of Exhibit A 

of Order No. R-2259-B discloses that under the 60-40 formula 

the t o t a l quantity of gas which may be drained from t r a c t s given 

A/R factors of less than 1.0 to those t r a c t s having A/R factors 

greater than 1.0 i s s u b s t a n t i a l l y less under the 60-40 formula 

than under the 25-75 formula. 

These facts had obviously been considered by the 

Commission when i t said i n Finding No. 11 that under the "25-75 

formula c o r r e l a t i v e r i g h t s are not being adequately protected; 

. . . " and when i t said i n Finding No. 14 that the 60-40 formula 

w i l l "more adequately protect c o r r e l a t i v e r i g h t s and prevent 

waste by permitting more wells to receive t h e i r j u s t and equitable 

share of the gas i n the pool, . . . " and when i t said i n Finding 

No. 15: 

"(15) That numerous wells i n the Basin-
Dakota Gas Pool are capable of draining more 
than t h e i r j u s t and equitable share of the gas 
i n the pool, and that an a l l o c a t i o n formula 
of 60 percent acreage plus 40 percent acreage 
times d e l i v e r a b i l i t y w i l l , insofar as i s 
practicable, prevent drainage between produc
ing t r a c t s which i s not equalized by counter 
drainage." 
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POINT I I I . 

(Answer t o Appellants' Point I I I ) 

ALL FINDINGS IN COMMISSION ORDER NO. R-1670-C, AS AMENDED BY 

ORDER NO. R-2259-B, ARE BASED UPON AND SUPPORTED BY SUBSTAN

TIAL EVIDENCE; FURTHERMORE, APPELLANTS HAVE FAILED TO COMPLY 

WITH RULES OF THE SUPREME COURT IN CHALLENGING THE SUFFICIENCY 

OF THE EVIDENCE. 

A. Appellants' challenge to the s u f f i c i e n c y of the 
evidence t o support the Commission's Findings and Order should 
not be entertained nor considered by t h i s Court since Appel
lants wholly f a i l e d to comply w:LtTT"t"he Rules of t h i s Court. 

Appellants' f i r s t contention i n t h e i r Point I I I i s 

that Order No. R-2259-B i s not supported by substantial e v i 

dence. 

Before discussing t h i s contention, we point out that 

the Court should r e j e c t i t summarily because of appellants' 

cavalier disregard of the Rules of the Supreme Court of New 

Mexico. 

Appellants have ignored Rule 15(6) of the Rules of 

the Supreme Court wherein i t i s required t h a t : 

"***A contention that a v e r d i c t , judg
ment or f i n d i n g of fact i s not supported by 
substantial evidence w i l l not o r d i n a r i l y be 
entertained, unless the party so contending 
s h a l l have stated i n his b r i e f the substance 
of a l l evidence bearing upon the proposition, 
w i t h proper references to the t r a n s c r i p t * * * " 

I t w i l l be noted that appellants have made not even one r e f e r 

ence to the evidence bearing on t h e i r contentions nor have they 

made a single reference to the t r a n s c r i p t i n connection w i t h 

such evidence. The annotations to Rule 15(6) (Section 21-2-1(15), 

N.M.S.A. (1953 Comp.) are succinct and to the poin t . 

I t should also be noted that appellants make no men

t i o n of Findings numbered 1, 2, 3, 4, 5, 6, 7, 8, 12 and 18; 
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t h a t the only mention of Findings 9 and 10 are by reference 

to the findings of fact which appellants requested i n the 

t r i a l court (Br. p. 21); and that appellants' only discussion 

of Findings Nos. 15, 16 and 17 of Order No. R-2259-B i s the 

bare and unsupported statement that they are under attack 

(Br. p. 22). They discuss only Findings, 11, 13 and 14. I t 

follows that they have conceded that a l l findings except Nos. 

11, 13 and 14 are supported by substantial evidence. 

Of course an order of the Commission, t o be v a l i d , 

must be supported by substantial evidence. Continental O i l 

Co. v. O i l Conservation Commission, supra; Johnson v. Sanchez, 

64 N.M. 478, 351 P.2d 449 (1960). 

I n the Johnson case, a case involving revocation of 

a driver's license by the motor vehicle commissioner, the court 

discussed the scope of review: 

" I t has long been the p o l i c y i n the 
State of New Mexico, as shown by the various 
decisions of t h i s court, that on appeals from 
administrative bodies the questions to be 
answered by the court are questions of law 
and are a c t u a l l y r e s t r i c t e d to i^hether the 
administrative body acted fr a u d u l e n t l y , 
a r b i t r a r i l y or capriciously, whether the 
order was supported by substantial evidence, 
and, generally, whether the action of the 
administrative head was w i t h i n the scope of 
his a u t h o r i t y . " 

Numerous cases are the r e i n c i t e d i n support of t h i s conclusion. 

Applying the substantial evidence r u l e does not mean 

that the Court should or w i l l weigh the evidence or substitute 

i t s judgment f o r the considered judgment of the administrative 

t r i b u n a l . 2 Am. Jur. 2d 469, Administrative Law, Sec. 621. 

That t h i s i s the r u l e i n New Mexico i s unquestioned. Continental 

O i l Co. v. O i l Conservation Commission, supra; Johnson v. 

Sanchez, supra; Ferguson-Steere Motor Co. v. State Corp. 
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Commission, 63 N.M. 137, 314 P.2d 894 (1957); Yarbrough v. 

Montoya, 54 N.M. 91, 214 P. 2d 769 (1950). 

The r u l e i s stated i n 2 Am. Jur. 2d 555, Administra

t i v e Law, Sec. 675: 

"***even as to matters not r e q u i r i n g exper
t i s e a court may not displace the agency's 
choice between two' f a i r l y c o n f l i c t i n g views, 
even though the court w o j ^ d ^ j u s t i f i'ably have 
made a~dTfferent choice had the matter been 
b e f o r e ~ i t de novo.1' 

Coupled w i t h t h i s i s the generally recognized r u l e that the 

action of the Commission i s presumed v a l i d , which i s s p e c i f i c a l l y 

provided by Section 65-3-22(b), N.M.S.A. (1953 Comp.). 

Pe t i t i o n e r s , having asserted that there i s no sub

s t a n t i a l evidence i n the record to support Findings Nos. 11, 13 

and 14 of Order No. R-2259-B, have the burden as required by 

Rule 15(6) supra of reviewing a l l of the evidence i n the case, 

and discounting i t completely as substantial evidence. They 

have t o t a l l y f a i l e d t o meet t h i s burden. 

B. I n t h i s case not only i s there substantial e v i 
dence, but the great preponderance of the evidence supports 
the Findings and Order. 

Appellants' second contention i n Point I I I i s that 

the record i s "devoid of any evidence that waste was occurring 

under the 25-75 formula or that waste would be prevented more 

e f f e c t i v e l y by the 60-40 formula." (Br. p. 24). 

I n complete r e f u t a t i o n of that statement the a t t e n t i o n 

of the court i s r e s p e c t f u l l y directed to the following: 

(1) Witness Trueblood's testimony that 

uncompensated drainage between t r a c t s would 

r e s u l t from disproportionate withdrawals of gas 

(Hearing 4-18-62 pp. 22, 26-29, 31, 36, 39, 

Consol. Exhibit No. 1). 
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(2) Witness Trueblood's testimony that 

under the 25-75 formula drainage between t r a c t s 

was occurring (Hearing 4-18-62 p. 39, Consol. 

Ex. No. 4 ) . 

(3) Witness Trueblood's testimony that 

continuance of the 25-75 formula would impair 

development of marginal areas i n the pool thus 

leaving recoverable gas i n the ground (Hearing 

4-18-62 pp. 16-18, 24, 37-40, 52, 59, 81, 117-8, 

155-6, 160). 

(4) Witness Trueblood's testimony that 

the 25-75 formula was and would continue to per

mit v i o l a t i o n s of c o r r e l a t i v e r i g h t s and uncom

pensated drainage between t r a c t s (Hearing 4-18-62 

pp. 22-24, 28-30, 36, 39, 80, 128-9, 199-200, 

Consol. Exs. Nos. 1 and 4 ) . 

(5) Witness Wiedekehr's testimony that 

operations under the 25-75 formula were "gutting 

the heart of the f i e l d , g u t t i n g the good w e l l s , " 

causing economic waste and v i o l a t i n g c o r r e l a t i v e 

r i g h t s (Hearing 4-18-62 p. 199-202). 

(6) Witness Utz's testimony that the 25-75 

formula did not, because of the small weight 

given t o acreage, provide a s u f f i c i e n t allowable 

to prevent premature abandonment of low d e l i v e r 

a b i l i t y wells thus causing waste by leaving recover

able gas i n the ground (Hearing 4-18-62 pp. 223-4, 

248). 

(7) Witness Trueblood's testimony that the 

60-40 formula would prevent waste by permitting 
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the d r i l l i n g of many wells which otherwise would 

be forecast as uneconomic and not be d r i l l e d , 

thus permitting the production of substantial 

q u a n t i t i e s of gas which would otherwise be l e f t 

i n the ground (Hearing 4-18-62 pp. 16-18, 24, 37-40, 

44, 52, 59, 67, 81, 117-8, 155-6, 160). 

(8) Witness Trueblood's testimony that the 

60-40 formula would aid i n protecting c o r r e l a t i v e 

r i g h t s (Hearing 4-18-62 p. 27, 36, 39-41, 80, 

Consol. Exs. Nos. 1 and 4 ) . 

The foregoing i s but a skeleton summary of testimony spread 

through approximately 40 pages of the record on these points. 

I t completely refutes appellants' bald assertion that the record 

i s "devoid of evidence." 

C. The Commission used a l l relevant c r i t e r i a , each 
supported by voluminous and credible evidence, to compare the 
a l t e r n a t i v e formulae and to a r r i v e at tne 60-40 one as best 
preventing waste and protecting c o r r e l a t i v e r i g h t s . 

Appellants' t h i r d contention i n Point I I I i s that 

Findings 11, 13 and 14 of Order No. R-2259-B are not supported 

by substantial evidence because the Commission used current 

d e l i v e r a b i l i t i e s and i n i t i a l recoverable reserves i n comparing 

the two formulae (Br, p. 25). 

Again we are faced w i t h an erroneous premise leading 

to a false conclusion. The erroneous premise i s that there i s 

a d i r e c t r e l a t i o n s h i p between d e l i v e r a b i l i t y and reserves. From 

t h i s premise appellants reach the false conclusion that the use 

of current d e l i v e r a b i l i t i e s and i n i t i a l reserves resulted i n a 

meaningless comparison of the two formulae. 

The Court w i l l note that appellants have adopted t h i s 

erroneous premise i n complete disregard of Finding No. 10 of 

Order No. R-2259-B wherein the Commission stated: 
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"(10) That i n the Basin-Dakota Gas Pool 
there i s no d i r e c t c o r r e l a t i o n between d e l i v e r 
a b i l i t y and reserves, or acreage and reserves, 
and t h a t , therefore, neither should be used as 
the sole c r i t e r i o n f o r d i s t r i b u t i n g the t o t a l 
pool allowable among the t r a c t s . " 

This f i n d i n g i s c l e a r l y supported by the record. I f one t h i n g 

was conclusively established i n the long and d i f f i c u l t proceed

ings before the Commission i t was that there i s no d i r e c t 

r e l a t i o n s h i p between d e l i v e r a b i l i t i e s and reserves. The record 

shows that Finding No. 10 i s supported by substantial evidence 

(4-18-62 Hearing pp. 165-6, 170-2, 628-644, Consol. Ex's Nos. 

6, 7 and 8) (2-14-63 Hearing p. 28, pp. 199-206, Consol. Ex. 

No. 9 ) . 

I t should also be noted that Finding No. 10 does not 

d i s t i n g u i s h between current and i n i t i a l d e l i v e r a b i l i t i e s or 

current and i n i t i a l reserves. I t i s a categorical statement 

of f a c t broad enough to encompass any combination of past, 

present and future determination of d e l i v e r a b i l i t i e s and 

reserves. 

In view of the Commission's f i n d i n g , and p a r t i c u l a r l y 

i n view of i t s recognition that d e l i v e r a b i l i t i e s could not be 

used as the sole c r i t e r i o n , i t i s obvious that the Commission 

was not comparing d e l i v e r a b i l i t i e s and reserves but was using 

them independently i n various formulae to t e s t t h e i r r e l a t i v e 

value i n the prevention of waste and the pr o t e c t i o n of correla

t i v e r i g h t s . 

The use of current d e l i v e r a b i l i t i e s to compute per

centages of pool allowable i s not invalidated by the independent 

use of i n i t i a l reserves to determine percentage of pool reserves 

conversely the use of i n i t i a l reserves to determine percentage 

of pool reserves i s not invalidated by the independent use of 
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current d e l i v e r a b i l i t i e s to determine percentages of pool 

allowable. Therefore, appellants' argument must f a l l . 

I t i s clear that the Commission's use of i n i t i a l 

reserves and current d e l i v e r a b i l i t i e s had no qua n t i t a t i v e 

e f f e c t on the a l l o c a t i o n of gas under any of the formulae 

compared but was merely a useful t e s t made by the Commission 

i n appraising the comparative reasonableness of the formulae 

and t h e i r r e l a t i v e value i n preventing waste and protecting 

c o r r e l a t i v e r i g h t s . 

I f appellants concede that there i s no d i r e c t r e l a t i o n 

ship between d e l i v e r a b i l i t i e s and reserves but s t i l l contend 

tha t the Commission erred i n using i n i t i a l reserves to evaluate 

the formulae, t h e i r contention can only be based upon the propo

s i t i o n that the Commission should have used current recoverable 

gas reserves and current d e l i v e r a b i l i t i e s i n making i t s computa

t i o n s . 

The f a l l a c y of t h i s argument i s apparent i n view of 

the language of Section 65-3-13(c), N.M.S.A. (1953 Comp.) which 

provides that "The Commission s h a l l allocate the allowable pro

duction among the gas wells i n the pool d e l i v e r i n g to a gas 

tran s p o r t a t i o n f a c i l i t y upon a reasonable basis and recognizing 

c o r r e l a t i v e r i g h t s . . . " 

As the record shows, because of the r e l a t i v e l y small 

amount of actual w e l l production to the date of the hearings 

i n the Basin-Dakota Pool, the r e s u l t of using i n i t i a l or current 

reserves would have been s u b s t a n t i a l l y the same and would not 

have resulted i n more than a f i v e per cent change. (Hearing 2-14-

63, pp. 205-206). 

Considering the Commission's Finding No. 11 of Order 

No. R-2259-B that an A/R Factor of from 0.7 to 1.3 was w i t h i n 

39 



a reasonable tolerance of the ideal factor due to inherent 

variance i n i n t e r p r e t i n g and computing reserves, i t i s readily-

apparent that a determination of current reserves would not 

have been a more meaningful computation. As the r e s u l t of 

using i n i t i a l or current reserves would have been s u b s t a n t i a l l y 

the same, c l e a r l y the use of eith e r was reasonable. The Com

mission's use of i n i t i a l recoverable gas reserves to determine 

percentage of pool reserves i n comparing the two formulae 

resulted i n the selection of a formula (60-40) which would 

al l o c a t e the allowable production upon a reasonable basis and 

recognizing c o r r e l a t i v e r i g h t s , thereby f u l l y complying w i t h 

the s t a t u t o r y mandate. 
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PGIXT IV, 

APPELLANTS HAVE NOT MADE ANY ATTACK THE TRIAL COURT'S FIND

INGS AS DISTINGUISHED FROM THOSE OF THE COMMISSION AND THE 

QUESTION OF SUFFICIENCY OF THE EVIDENCE TO SUPPORT THE FINDINGS 

OF THE TRIAL COURT HAS NOT BEEN RAISED, THEREFORE THE TRIAL 

COURT'S FINDINGS ARE CONCLUSIVE ON APPEAL. 

Another c r i t i c a l matter should be brought to the 

a t t e n t i o n of the Court. I n t h e i r Brief-in-Chief a p p e l l o r s have 

r e l i e d on facts contrary to those found by the t r i a l court and 

have f a i l e d to state the substance of a l l of the evidence i n the 

record bearing upon t h e i r contentions. The same treatment, as 

shown i n Answer to Appellants' Point I I I , was given the Com

mission f i n d i n g s . The Statement of Facts relates almost e n t i r e l y 

to appellants' view of the evidence. Appellants omit any r e f e r 

ence whatsoever t o the findings and conclusions of the t r i a l 

court. 

This appeal i s governed by the Rules of C i v i l Procedure 

and the Rules of t h i s Court; Section 65-3-22(d), N.M.S.A., 

(1953 Comp.) provides: 

"(d) The applicable rules of practice 
and procedure i n c i v i l cases f o r the courts 
of t h i s state s h a l l govern the proceedings 
fo r review, and any appeal therefrom to the 
Supreme Court of t h i s s t a t e , to the extent 
such rules are consistent w i t h the provisions 
of t h i s act." 

No inconsistency w i t h the O i l Conservation Act can 

be shown which would excuse compliance w i t h Supreme Court 

Rule 15(6), (Section 21-2-1(15) 6 N.M.S.A. (1953 Comp.) ) . 

I t i s w e l l s e t t l e d i n New Mexico that the findings 

of f a c t made by the t r i a l court are the findings upon which 

41 



the case must r e s t , and that t h i s Court w i l l not search the 

record i n an e f f o r t to f i n d facts w i t h which to overturn the 

findings made by the lower court. Totah D r i l l i n g Company v. 

Abraham, 64 N.M. 380, 328 P. 2d 1083 (1958); Davies v. Rayburn, 

51 N.M. 309, 183 P.2d 615 (1947); Entertainment Corporation of 

America v. Halberg, 69 N.M. 104, 364 P.2d 358 (1961); Hyde v. 

Anderson, 68 N.M. 50, 358 P.2d 619 (1961); State ex r e l . State 

Highway Commission v. Tanny, 68 N.M. 117, 359 P.2d 350 (1961); 

and see Gore v. Cone, 70 N.M. 29, 287 P.2d 229 (1955); and 

Cross v. Ritch, 61 N.M. 175, 297 P.2d 319 (1956) and the cases 

c i t e d t h e r e i n . 

Noting again that there has been no attack on the 

findings made by the t r i a l court on appeal from the O i l Conser

va t i o n Commission, as contemplated by Supreme Court Rule 15(6), 

a l l that appellants have done i s to set f o r t h the substance of 

the findings which they requested of the D i s t r i c t Court. I n 

Hyde v. Anderson, supra at 68 N.M. 52 t h i s Court stated: 

"The appellant's proposed f i n d i n g i s i n 
d i r e c t c o n f l i c t w i t h the f i n d i n g made by the 
t r i a l court, which was not attacked, and, 
being supported by substantial evidence, 
under our many decisions, must be accepted 
i n t h i s court." 

The s i t u a t i o n here i s analogous to that presented 

i n Swallows v. Sierra, 68 N.M. 338, 339, 362 P. 2d 391 (1961), 

where t h i s Court, a f t e r p o i n t i n g out that appellants' b r i e f 

completely omitted any reference to the findings and conclusions 

of the t r i a l court, and then sec out i n d e t a i l the requested 

findings of fa c t which were denied, stated: 

"The complete f a i l u r e to follow proper 
appellate practice i s determinative of t h i s 
appeal. Supreme Court Rule 15, subds. 6 and 
14.... The point r e l i e d upon does not submit 
an issue f o r our determination." 
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This r u l e was applied to an appeal from an adminis

t r a t i v e hearing i n Floeck v. Bureau of Revenue, 44 N.M. 194, 

100 P.2d 225 (1940) where t h i s Court pointed to the necessity 

f o r compliance w i t h Section 6 and Section 14 of Rule 15. 

Is the d i s t r i c t court nothing but an empty corridor 

through which appellants were obliged t o pass i n t h e i r journey 

from the O i l Conservation Commission to the Supreme Court? Are 

i t s findings without meaning or so Insubstantial that they may be 

ignored on an appeal t o the Supreme Court? 

I t i s submitted that appellants, having made no attack 

on the findings entered by the d i s t r i c t court, and indeed 

having made no c i t a t i o n t o said findings nor t o any of the 

evidence contained i n the record before the Commission, are 

bound by the findings of the t r i a l court. The findings are 

conclusive on appeal unless set aside by d i r e c t attack. Provencio 

v. Price, supra. 
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CONCLUSION 

Based upon the argument and a u t h o r i t i e s presented 

i n t h i s b r i e f , i t i s r e s p e c t f u l l y submitted that the judgment 

of the d i s t r i c t court i n a f f i r m i n g Order No. R-2259-B of the 

O i l Conservation Commission of New Mexico should be sustained. 

I n summary, the Commission, i n entering i t s order, 

made a l l of the findings required by law, including the s p e c i f i c 

findings mentioned by t h i s Court i n Continental O i l Company v. 

O i l Conservation Commission, supra. I n i t s Order No. R-2259-B, 

and Exhibit A attached to and made a part of that order, the 

Commission found the amount of recoverable gas under each pro

ducer's t r a c t , the t o t a l amount of recoverable gas i n the pool, 

and the proportion that one bears t o the other. These findings 

are conceded. I n Column J of Exhibit A, Order No. R-2259-B, 

the Commission found the proportion of the arrived at propor

t i o n that could be recovered without waste, and Finding 14 

of the order determined that t h i s amount could be recovered 

without waste. 

I n any event, the statute only requires the Commission, 

insofar as i t i s practicable, to determine the amount of each 

producer's recoverable gas i n the reservoir, and to a f f o r d him 

the opportunity to produce such amount, insofar as he i s able 

to obtain i t without waste. Although i n t h i s instance the 

Commission did so, i t was not required to determine q u a n t i t a t i v e l y 

how much of the recoverable gas could be produced without waste. 

"So f a r as i t i s p r a c t i c a l t o do so" the Commission 

has made a l l of the basic conclusions of fa c t or findings 

required by law. 

I n making i t s determinations the Commission r e l i e d 

upon the only t o o l available to i t as a measure of the r i g h t s 
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of an individual operator—reserve calculations. This is i n 

accordance with the provisions of statute and directions of 

this Court i n the Continental case. While frequent recalcu

lations would be required i f reserve figures were used as the 

sole basis for allocating the monthly allowable assigned to 

the pool, that fact does not render a reserve calculation, 

carefully made by expert engineers, invalid as a measure of 

the rights of the owners i n the pool, including correlative 

rights as defined by law. 

As shown, the 60-40 formula substantially reduced 

the great disparity i n allowables that would be assigned to 

wells of high d e l i v e r a b i l i t y as compared to wells of low 

de l i v e r a b i l i t y with equal reserves, and i t bunched allowables 

as closely as practicable around the ideal concept of an allow

able/reserve factor of 1.0. 

There i s substantial evidence i n the record to show 

that waste was occurring and would occur, as we have shown 

by reference to the transcript. Appellants, although contend

ing the Commission's order was not supported by substantial 

evidence, have not stated i n their b r i e f the substance of a l l 

evidence bearing upon the proposition with proper references 

to the transcript. 

The appellants have failed to attack the findings 

made by the t r i a l court, or to raise the question of suf

ficiency of the evidence to support the findings of the 

t r i a l court. These findings, then, are conclusive on this 

appeal. 

45 



Respectfully submitted, 

BOSTON E. WITT, Attorney General 

JPHM. Durrett, Jr. 
Special Assistant Attorney General 

Attorneys for Appellee 
Oil Conservation Commission 

KELLAHIN & FOX 

Byr-I Lo . / / ^ X : . 
\ | P . 0. Box 1769 

Santa Fe, New Mexico 

HOLME, ROBERTS, MORE & OWEN 

By ^U^ ^ ^ ^ f 6 ^ ^ ^ 
1700 Broadway 
Denver, Colorado 

Attorneys for Appellee 
Consolidated Oil & Gas, Inc. 

46 



APPENDIX 

TO ANSWER BRIEF OF APPELLEES 

G O V E R N O R 

J A C K M. C A M P B E L L 

C H A I R M A N 

j&tate of ^ t fa (JBtextco 

L A N D C O M M I S S I O N E R S T A T E G E O L O G I S T 
G UV T O N B . H A Y S A . L". P O R T E R , J R . 

M E M B E R S E C R E T A R Y - D I R E C T O R 

P . O . B O X 2088 

SANTA FE 

TO WHOM IT MAY CONCERN 

I , A. L. PORTER, Jr., Secretary-Director of the New Mexico 

O i l Conservation Commission, do hereby c e r t i f y t h a t the attached 

i s a true and correct copy of Commission Order No. R-2259-B. 

My Commission Expires: 

September 22, 1965 
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BEFORE THE OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION OF NEW MEXICO FOR 
THE PURPOSE OF CONSIDERING: 

CASE No. 2504 
Order No. R-2259-B 

APPLICATION OF CONSOLIDATED OIL & GAS, INC., 
FOR AN AMENDMENT OF ORDER NO. R-1670-C, 
CHANGING THE ALLOCATION FORMULA FOR THE 
BASIN-DAKOTA GAS POOL, SAN JUAN, RIO ARRIBA •'. ' 
AM) SANDOVAL COUNTIES, NEW MEXICO. 

ORDER OF THE COMMISSION 

BY THE COMMISSION: ' ' 

This cause came on f o r rehearing at 9 o'clock a.m. on 
February 14, 1963, at Santa Fe, New Mexico, before the O i l Con
serv a t i o n Commission of New Mexico, h e r e i n a f t e r r e f e r r e d t o ,as 
the "Commission." 

NOW, on t h i s 3rd day of July, 1963, the Commission, a 
quorum being present, having considered the testimony presented 
and the e x h i b i t s received at said hearing, and being f u l l y advised 
i n the premises, 

FINDSr 

(1) That due public notice having been given as required by 
law, the Commission has j u r i s d i c t i o n of t h i s cause and the subject 
matter thereof. 

(2) That Order No. R-1670-C, entered by the Commission on 
. November 4, 1960/ established Special Rules and Regulations f o r 
•the Basin-Dakota Gas Pool and adopted, by reference, Rule 9(C) of 
the General Rules applicable t o prorated gas pools i n Northwest 
New Mexico, as set f o r t h i n Order No.,R-1670. 

(3) That Rule 9(C) of the General Rules applicable t o 
prorated gas pools i n Northwest New Mexico, as set' f o r t h i n 
Order No. R-167 0, allocates production on the basis of 25 per
cent acreage plus 7 5 percent acreage times d e l i v e r a b i l i t y , 
h e r e i n a f t e r r e f e r r e d t o as the 25-7 5 formula. 

(4) That the applicant, Consolidated O i l & Gas, Inc., 
seeks amendment of the Special Rules and Regulations•for the 
Basin-Dakota Gas Pool t o a l l o c a t e production on the basis of 

1 60 percent acreage plus 40 percent acreage times d e l i v e r a b i l i t y . 
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(5) That the i n i t i a l recoverable gas reserves i n the Basin-
Dakota Gas Pool, i n s o f a r as can be determined, t o t a l approximately 
2.255 t r i l l i o n cubic f e e t , of which approximately 96 b i l l i o n cubic 
f e e t i s a t t r i b u t e d t o marginal w e l l s , which are permitted t o pro
duce at capacity. 

(6) That the i n i t i a l recoverable gas reserves underlying 
each non-marginal t r a c t i n the Basin-Dakota Gas Pool are as shown 
i n Column C, Tract Reserves, of E x h i b i t A attached hereto and 
made a p a r t hereof. 

(7) That the percent of the t o t a l pool reserves a t t r i b u t 
able t o each non-marginal t r a c t i n the Basin-Dakota Gas Pool i s 
as shown i n Column D, Percent of Pool Reserves, of E x h i b i t A. 

(8) That i t i s impracticable t o a l l o c a t e production s o l e l y 
on the basis of the percentage of pool reserves due t o the con
tinuous f l u c t u a t i o n i n reserve computations r e s u l t i n g from new 
completions i n the pool and re-evaluation of reserves of e x i s t i n g 
w e l l s . 

(9) That the t r a c t acreage f a c t o r f o r each non-marginal 
w e l l i n the Basin-Dakota Gas Pool i s as shown i n Column A of 
E x h i b i t A; t h a t the d e l i v e r a b i l i t y f o r each non-marginal w e l l , 
i n s o f a r as can be determined, i s as shown i n Column B of 
E x h i b i t A, 

(10) That i n the Basin-Dakota Gas pool there i s no d i r e c t 
c o r r e l a t i o n between d e l i v e i - a b i l i t y and reserves, or acreage and 
reserves, and t h a t , t h e r e f o r e , n e i t h e r should be used as the sole 
c r i t e r i o n f o r d i s t r i b u t i n g the t o t a l pool allowable among the 
t r a c t s . 

(11) That the most reasonable basis f o r a l l o c a t i n g produc
t i o n i n the Basin-Dakota Gas Pool i s t o determine, f o r each 
proposed formula, the percentage of t o t a l pool allowable appor
t i o n e d t o each non-marginal t r a c t as compared t o i t s percentage 
of t o t a l pool reserves, said r e l a t i o n s h i p h e r e i n a f t e r r e f e r r e d t o 
as the t r a c t ' s A/R Factor, and t o select the a l l o c a t i o n formula 
t h a t w i l l allow the maximum number of wells i n the pool t o produce 
w i t h an i d e a l t r a c t A/R Factor of 1.0, or w i t h a t r a c t A/R Factor 
of from 0.7 t o 1.3, which, due t o inherent variance i n i n t e r p r e t 
ing and computing reserves, i s w i t h i n a reasonable tolerance. 

(12) That the percentage of d e l i v e r a b i l i t y and the percent
age of acreage included i n the a l l o c a t i o n formula a f f e c t the 
percentage of the t o t a l pool allowable assigned t o each non-
marginal w e l l i n the pool, thereby a f f e c t i n g the number of wells 
i n the pool producing w i t h a t r a c t A/R Factor of from 0.7 t o 1.3. 

(13) That under the present 25-7 5 formula, c o r r e l a t i v e 
r i g h t s are not being adequately protected; t h a t the p r o t e c t i o n 
of c o r r e l a t i v e r i g h t s i s a necessary adjunct t o the prevention ' 

-of waste, and t h a t waste w i l l r e s u l t unless the Commission 
acts t o p r o t e c t c o r r e l a t i v e r i g h t s . 
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(14) That, based upon the December 1962 pool allowable, a 
comparison of the number of non-marginal wells producing w i t h a 
t r a c t A/R Factor of from 0.7 t o 1.3 under each formula as iden
t i f i e d by an a s t e r i s k i n Columns G and J of E x h i b i t A, and of 
the t o t a l volume of gas a l l o c a t e d t o the wells i n the 0.7 t o 
1.3 range under each formula, establishes t h a t the proposed 
formula of 60 percent acreage plus 40 percent acreage times 
d e l i v e r a b i l i t y w i l l more adequately p r o t e c t c o r r e l a t i v e r i g h t s 
and prevent waste by p e r m i t t i n g more wells t o receive t h e i r j u s t 
and equitable share of the gas i n the pool, i n s o f a r as can be 
determined. 

(15) That numerous wells i n the Basin-Dakota Gas Pool are 
capable of d r a i n i n g more than t h e i r j u s t and equitable share of 
the gas i n the pool, and t h a t an a l l o c a t i o n formula of 60 percent 
acreage plus 40 percent acreage times d e l i v e r a b i l i t y w i l l , i n s o f a r 
as i s p r a c t i c a b l e , prevent drainage between producing t r a c t s 
which i s not equalized by counter drainage. 

(16) That an a l l o c a t i o n formula of 60 percent acreage plus 
40 percent acreage times d e l i v e r a b i l i t y w i l l , i n s o f a r as i t i s 
p r a c t i c a b l e t o do so, a f f o r d t o the owner of each property i n the 
pool the opportunity t o use h i s j u s t and equitable share of the 
r e s e r v o i r energy. 

(17) That Order No. R-167 0-C should be amended t o provide 
an a l l o c a t i o n formula f o r the Basin-Dakota Gas Pool i n San Juan, 
Rio A r r i b a , and Sandoval Counties, New Mexico, based 60 percent 
on acreage and 40 percent on acreage times d e l i v e r a b i l i t y . 

(18) That, due t o the time required t o administer a new 
a l l o c a t i o n formula f o r a prorated gas pool, t h i s order should 
not be e f f e c t i v e u n t i l August 1, 1963, the beginning of the 
next six-month p r o r a t i o n period f o r the Basin-Dakota Gas Pool. 

IT IS THEREFORE ORDERED: 

(1) That the Special Rules and Regulations f o r the Basin-
D£ikota Gas Pool, as promulgated by Order No. R-167 0-C, are hereby 
amended by adoption of the f o l l o w i n g : 

RUT.E 9 (C) : The pool allowable remaining each month a f t e r 
.deducting the t o t a l allowable assigned t o marginal, wells s h a l l be 
al l o c a t e d among the non-marginal wells e n t i t l e d t o an allowable 
i n the f o l l o w i n g manner: 

1. Forty percent (40%) of the pool allowable remaining t o 
be a l l o c a t e d t o non-marginal wells s h a l l bw allo c a t e d among such 
wells i n the p r o p o r t i o n that, each well's "AD Factor" bears t o the 
t o t a l "AD Factor" f o r a l l non-marginal wells i n the pool. 
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2. S i x t y percent (60%) of the pool allowable remaining t o . 
be al l o c a t e d t o non-marginal wells s h a l l be allocated among such 
wells i n the pro p o r t i o n t h a t each well's acreage f a c t o r bears t o 
the t o t a l acreage f a c t o r f o r a l l non-marginal wells i n the pool. 

(2) That Order No. R-2259 i s hereby superseded. 

(3) That j u r i s d i c t i o n o f t h i s cause i s retained f o r the 
entry of such f u r t h e r orders as the Commission may deem necessary. 

(4) That t h i s order s h a l l be e f f e c t i v e August 1, 1963, the 
beginning of the next six-month p r o r a t i o n period f o r the Basin-
Dakota Gas Pool. 

DONE at Santa Pe, New Mexico, on the day and year herein
above designated. 

STATE OF NEW MEXICO 
OIL CONSERVATION COMMISSION 

s/ Jack M. Campbell 

JACK M. CAMPBELL, Chairman 

s/ E. S. Walker 
E. S. WALKER, Member 

s/ A. L. Porter, Jr. 
A. L. PORTER, Jr., Member & Secretary 

S E A L 

ear/ 
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