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Secretary - Director 
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Santa Fe, New Mexico 

Dear Mr. Porter: 

Pursuant to our conversation yesterday in which Mr. Carr and Mr. 
Payne were in attendance, and our subsequent conversation with 
Mr. Carr this morning, and in view of the complexity of and differ
ing opinions regarding the issue of retroactivity, i t has fallen upon 
this office pursuant to your request to respond. 

Mr. Carr, desiring to perform the duties of his office commensurate 
with the desire of his superiors and at the same time desiring to fu l 
f i l l his commitment as a Special Assistant Attorney General under 
this office, has requested that we advise you directly as to the official 
position of this office as to the retroactivity of the decision of the 
court entered earlier this month. 

After meeting with you yesterday, we expanded upon the research pre
viously done by this office and reflected by memorandum dated May 24, 
1973, which has heretofore been submitted to you. 

We have reviewed the memorandum of Mr. Carson, talked with Mr. 
Carr, and are well convinced that the law better supports the position 
of prospective application of the court's ruling on proration dated 
earlier this month, although i t is not absolutely clear cut. 

Therefore, i t is the judgment of this office that proration of the field 
covered in the Grace hearing be applied prospectively only from the 
date this year when the order was signed bv fudge Snead and was filed. 
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To do otherwise, in my opinion, would be contrariwise to what appears 
to be the majority rule in this matter. 

We trust this matter can be resolved quickly and trust that you will 
provide this office with a copy of your proration order pursuant to 
the judgment of the court and opinion of this office. 

Although admittedly this is a close question, i t is the considered judg
ment of both Mr. Payne and myself that this position is far preferable 
than the alternatives which are available. 

DLN:lg 



May 2k, 1973 

FtKnOKANDUM 0? LAW 

FACTS: 

On August 31, 1972, the Honorable D. D. Archer, D i s t r i c t Judge 

entered the following order i n Cause No. 28l8l e n t i t l e d Michael P. 

Grace vs. O i l Conservation Commission: 

"IT IS THEREFORE ORDERED that said order 
Number R-1670-L Issued by the Nev; Mexico 
Oil Commission be and the sane is tempor
a r i l y stayed u n t i l further order of the 
Court." 

On A p r i l 11, 1973, the Honorable Paul Snead, D i s t r i c t Judge, 

entered an order vacating the August 31, 1972, order. This order 

provided i n part: 

"IT IS FURTHER ORDERED by the Court that 
the temporary stay order entered by this 
Court on Auecust 31, 1972, be and the same 
is hereby vacated and dissolved." 

QUESTION: 

Is the order of A p r i l 11, 1973, ef f e c t i v e prospectively 

or retrospectively? 

ANSWER:. 

Prospectively only. 

ANALYSIS: 

The court orders here involved were authorized by §65-3-22, 

N.M.S.A., 1953 Comp., which provides i n part: 

"(c) The pendency of proceedings to review 
sh a l l not of i t s e l f stay or susDend operation 
of the order or decision being reviewed, but 
during the pendency of such proceedings, the 
d i s t r i c t court i n i t s discretion may, upon i t s 
own motion or upon nroper application of any 
party thereto, stay or suspend, i n whole or 
i n part, operation of said order or decision 
pending review thereof, on such terms as the 
court deems ju s t and proper and i n accordance 
with the practice of courts exercising equity 
j u r i s d i c t i o n ; " 

J 
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Since the sane section orovides for appeals to the Supreme Court 

of New Mexico from any judgment or decision of the d i s t r i c t court, 

and since the duration of the suspension is not l i m i t e d to the 

d i s t r i c t court proceeding, i t i s apparent that the legislature 

intended that such a suspension order be ef f e c t i v e through the 

appellate procedure. Actually, nothing i s said i n the statute 

about termination of the order, but, since i t i s discretionary with 

the d i s t r i c t judge whether such an order w i l l be issued at a l l , i t 

seems that he should have the power to terminate i t at any time i n 

the exercise of the same discretion. On appeal, of course, he 

would lose j u r i s d i c t i o n , but no doubt the Supreme Court could 

likewise terminate the suspension order i f i t deemed i t desirable. 

The point i s that a suspension order, i f granted, o r d i n a r i l y would_ 

continue i n ef f e c t for an extended period of time. CouiO. i t be 

said that the legislature intended to afford r e l i e f from the 

Commission's proration order during the pendency of j u d i c i a l re

view, including the appellate process and perhaps further pro

ceedings i n the d i s t r i c t court on remand, and yet that producers 

could rely on the suspension order only at t h e i r own peril? 

I t should be kept i n mind that we are not faced with the usual 

problem of i l l e g a l l y produced gas. Even i n a case of i l l e g a l 

overproduction, there are many problems inherent i n making up for 

the overproduction of his wells u n t i l the overproduction is made 

up. As stated-in Allowable Make-up—Examination of an Administra

t i v e Remedy, by Dean J. Casp, i n Seventeenth Annual I n s t i t u t e on 

O i l and Gas Law and Taxation, p. 163, at pp. 181, 182: 

" . . . The remedy is saia to be based upon 
protection of correlative, r i g h t s , yet the nroof 
as to whose correlative rights were abridged 
and how much is i n d e f i n i t e . Did the offset 
operators have wells that could have made the 



Page 3 

V^allowable lo s t to the offender? Did such wells 
J* have the potentials to make i t and acreage to 

assign? Are the reserves on the lease of the 
offender adeauate to permit him to make up the 
entire questioned volume from that lease, and 

~>if his reserves are depleted on the offending 
lease, could the make-up requirement be imposed 
elsewhere on the offender? What percentage 
should you cut the offender? Could i t be cut 
to the point where commercial production might 
be jeopardized and loss of lease might occur? 
Would the offense apply to a nev; replacement 
or additional well d r i l l e d by the offender on 
his lease or only to the offending well? What 
effect does a change i n ownership of the offend
ing Droperty or of the drained property have? 
How about the effect on creditors of the offender 
or innocent purchasers without notice? What is 
the significance of an interim change i n price 
or other condition of the offending production? 
How far back can the administrative agency go 
since l i m i t a t i o n s would normally be inapplicable 
against the State? 

"To me the most serious basic objection is the 
assumption that the remedy must be based on pro
tec t i o n of correlative rights alone. Correla
t i v e rights are not always injured by overpro
duction. 'What i f the offender and his royalty 
owner own the entire reservoir? I t i s not hard 
to guess that such may have been the case i n 
countless instances of this type of enforcement. 
Undoubtedly the administrative inquiry has some
times been only whether the administrative f i a t 
was vi o l a t e d , not the extent of the i n j u r y . 

"These suggested auestions serve to point up 
the d i f f i c u l t y i m p l i c i t i n the remedy, not 
insoluble perhaps, but surely D r e p l e x i n g . " 

With regard to i l l e g a l overproduction i n v i o l a t i o n of v a l i d 

proration orders, the same author summarized Nev; Mexico's laws and 

regulations as follows: 

"Nev; Mexico statutes provide for penalties to 
be recovered for the production of o i l i n excess 
of the allowable or production i n v i o l a t i o n of a 
Conservation Commission order. I n addition such 
o i l , said to be ' i l l e g a l o i l , 1 i s subject to 
f o r f e i t u r e . No statutory provision for o i l 
allowable make-up is found. 

"The Nev; Mexico Conservation Commission has not 
provided by rule for o i l allowable make-up, 
except to a limited decree. There is a tolerance 
of 25 percent over the top unit allowable for any 
one day, but this must be made UP during the month. 
There i s also a permissive r.onthiv tolerance of 
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f i v e days allowable production, which must be 
made up against subseauent allowables, and i n 
addition to such permissive tolerance, other 
excess production may be validated provided 
i t i s produced as the result of (a) mistake 
or error, (b) mechanical f a i l u r e , or (c) t e s t 
ing, and provided the allowable is made UP 
during the following proration period. But 
no general and inclusive regulation requiring 
that a l l i l l e g a l o i l produced be made up i s 
found i n the New Mexico regulations. 

The statutory sanctions for i l l e g a l overproduction are found 

i n §§ 65-3-17 and 65-3-18, N.M.S.A., 1953 Comp.; the former pre

scribes a criminal penalty and the l a t t e r prohibits the sale, pur

chase, transportation, r e f i n i n g , processing, etc., of " i l l e g a l 

o i l " or " i l l e g a l gas." Nowhere i s the Commission granted specific 

authority 'to require "allowable make-up," as i t is commonly called 

More to the point, neither do the statutes provide for such a 

make-up i n the event a proration order is suspended during j u d i c i a 

review and l a t e r reinstated. 

Additionally, i t should be kept i n mind that the j u d i c i a l 

review might result i n a determination that the Commission's order 

i s i n v a l i d , as might s t i l l happen i n the instant case. O n that 

event i t would certainly not make sense to enforce the i n v a l i d 

order for the period of suspension ordered by the reviewing court. 

As stated by Capp i n the "Allowable Make-up" a r t i c l e , 

Since there is no provision for make-up i n our statutes, particu

l a r l y with reference to the precise s i t u a t i o n here involved, 

Such a construction is consistent with the usual rule that 

court orders operate prospectively, rather than retrospectively. 

This applies to stay and supersedeas. ?elker v. Johnson, 189 Ca. 

" S t r i c t Construction of statutes, when con
cerned with essentially retroactive remedies, 
i s frequently found." I d . at p. 180. 

s t r i c t construction dictates that there be none. 

797, 7 S.E .2d 668, 6 3 (19^0), says: 
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"A supersedeas holds the case i n status quo 
fron the tine i t becomes operative; i t does 
not operate ret r o a c t i v e l y to undo what has 
previously been done under the judgment 
complained of." 

While not precisely i n point, the same pri n c i p l e can be applied to 

the instant case. What has been done under the suspension order 

should not be undone by i t s termination. 

Assuming, however, that the reviewing court had the power to 

make i t s order retrospective i n operation, i t contains no language 

indicating that i t intended to do so. Like the l e g i s l a t u r e , the 

court by adding a few words could have indicated such an i n t e n t . 
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18 May 1973 

Honorable David Norvell 
Attorney General 
P. 0. Box 2246 
Santa Fe, New Mexico 87501 

Re: Michael P. Grace vs, O i l Conservation Commission 

Dear Dave: 

We have received a copy of your l e t t e r of May 16, 1973, directed 
to Mr. B i l l Carr of the O i l Conservation Commission. After read
ing the l e t t e r and talk i n g to you on the telephone, I believe 
that certain v i t a l parts of the OCC action have not been brought 
to your attention, thereby causing some misunderstanding on your 
part as to the action of the Commission and i t s effect and caus
ing some misunderstanding on our part and the part of the Com
mission as to your intentions as set f o r t h i n the l e t t e r . 
C l a r i f i c a t i o n should eliminate any disagreement. 

The nub of the Michael P. Grace lawsuit i s over whether pro-
rationing should be enforced i n the Carlsbad-Morrow Gas Pool. 
The rules governing the O i l Commission provide that the O i l 
Commission i s to conserve the natural resources of the State 
of New Mexico, to prevent waste and protect correlative rights 
of a l l owners of crude o i l and natural gas. 

I f the Commission i s successful i n the June hearing on the 
above mentioned cases, i t intends to hold Mr. Grace accountable 
for any over-production which may have occurred. TTo wells have 
been shut i n nor i s i t suggested that any wells w i l l be shut i n 
before the Court determines the matter i n June. The Commission 
memorandum (a copy of which i s enclosed) merely puts a l l pro
ducers on notice that i f the Court upholds the Commission they 
w i l l be held accountable under the proration order. 
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May 18, 1973 

If the Commission i s upheld and the producers who are parties to 
this lawsuit are displeased with the order of the Court, they are, 
of course, free to seek further redress through the Courts. 

We have assumed from your letter, as clarified by our tele
phone conversation, that you did not want to have parties l i t i 
gant shut-in before the Court could determine the effect of the 
stay order. At this time, under the memorandum of the Commission, 
any producer in the Carlsbad-Morrow Gas Pool may produce as much 
as his heart desires, subject to the warning that i f he i s wrong 
and the Court treats the vacation of the stay order as completely 
vitiating the protection of the order he will have to answer for 
his actions to the Commission and those persons whose correlative 
rights he has invaded. 

If this letter c l a r i f i e s the position of the Commission and 
correctly states your intention, the Commission would appreciate 
i t i f you would send i t a letter along the lines of the letter 
enclosed in order that i t may know how to govern i t s activities 
until the date of the Court hearing. 

Yours truly, 

LOSEE & CARSON, P. A. 

JMC/sff 
Enclosure* 

cc: Mr. William Carr 



Dear Mr. Carr: 

I n order t o c l a r i f y my l e t t e r of May 16, 1973, you should advise 
the Commission t h a t i t s memorandum of May 2, 1973, may be l e f t 
i n e f f e c t but tha t no gas w e l l i n . the Carlsbad-Mor row Gas Pool 
should be shut i n before the D i s t r i c t Court has had an opportunity 
to pass on the e f f e c t of the vacation of the August 31, 1972, 
stay order. This s h a l l be the position of the Of f i c e of the 
Attorney General u n t i l such t i n e as we advise you t o the" contrary 
i f , a f t e r reviewing the data we have received and researching the 
law, we come to a contrary conclusion. 
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87501 
STATE GEOLOGIST 
A. L. PORTER, JR. 

SECRETARY - DIRECTOR 

MEMORANDUM 

TO: THE NEW MEXICO OIL CONSERVATION COMMISSION 

FROM: WILLIAM F. CARR, SPECIAL ASSISTANT ATTORNEY 
GENERAL 

RE: LETTER FROM THE ATTORNEY GENERAL CONCERNING THE 
REINSTATEMENT OF PRORATIONING IN THE SOUTH CARLSBAD 
MORROW GAS POOL 

Attached i s a l e t t e r from the Attorney General, dated 
May 16, i n which he indicates that i t i s the position of 
his o f f i c e that proration cannot be reinstated i n the South 
Carlsbad Pool eff e c t i v e September 1, 1972. 

I t therefore appears that prorationing of t h i s pool 
w i l l have to be reinstated as of March 7, 1973. 

We must receive, however, a statement from the Attorney 
General as to what his f i n a l position on t h i s question w i l l 
be. I t i s essential, to avoid unnecessary confusion, that 
we know his f i n a l position before we n o t i f y f i e l d operators 
of t h i s change. 

As you w i l l note, a copy of t h i s l e t t e r was sent to 
A. J. Losee. Since he has been retained to represent the 
Commission i n t h i s case, I suggest any action on t h i s 
matter be f i r s t discussed with him. 

dr/ 

May 17, 1973 
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D A V I D L . N O R V E L L 
A T T O R N E Y G E N E R A L May 16, 1973 O L I V E R E . P A Y N E 

D E P U T Y A T T O R N E Y G E N E R A L 

William F. Carr 
Special Assistant Attorney General 
Oil Conservation Commission 
Land Office Building 
Santa Fe, New Mexico 

Re: Effect of Order Staying Oil Conservation Commission 

Dear Mr. Carr: 

I am at this time reviewing the memorandum of Joel Carson 
concerning the effect of the order staying the Oil Conservation 
Commission order. 

My initial reaction is that the order dissolving the stay order 
can be prospective only and that no penalty can be assessed 
which in effect would make the order retroactive, particularly 
in view of the clear language of the court on the day of the 
hearing which is included in the transcript, which to me clearly 
indicates the court intended the matter to operate prospectively 
only. 

Therefore, I am advising you this date to, in turn, advise the 
Commission that no proration orders shall issue on the Carlsbad 
field in question which would have the effect of making this 
matter retroactive; and this shall be the position of the Office of 
the Attorney General until such time as we advise you to the 
contrary if , after reviewing the data we have received and re
searching the law, we come to a contrary conclusion. 

Order. 

DLN:lg 
cc: A. J. Losee 

v 
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MEMORANDUM 

STATE GEOLOGIST 
A. L. PORTER. JR. 

SECRETARY - DIRECTOR 

TO: ALL PURCHASERS AND PRODUCERS IN THE SOUTH CARLSBAD-
MORROW POOL 

FROM: A. L. PORTER, J r SECRETARY—DIRECTOR 

SUBJECT: PRORATION OF SOUTH CARLSBAD-MORROW GAS POOL 

On August 31, 1972, tha Honorable D. D. Archer, D i s t r i c t 
Judge, entered an order t e m p o r a r i l y s t a y i n g Order R-1670-L of t h e 
New Mexico O i l Conservation Commission which e s t a b l i s h e d p r o r a t i o n 
i n the South Carlsbad Morrow Pool. 

On A p r i l 11, 1973, the Honorable Paul Snead, D i s t r i c t Judge, 
entered an order v a c a t i n g and d i s s o l v i n g the August 31, 1972, o r d e r . 
As a r e s u l t o f t h i s a c t i o n , p r o r a t i o n i n the South Carlsbad-Morrow 
Pool i s i n e f f e c t as o f September 1, 1972, pursuant t o Order R-167Q-L. 

Rule 15-A o f O i l Conservation Commission Order No. R-1670-L 
provides i n p a r t : 

I f , a t any time, a w e l l i s overproduced i n an amount 
equaling s i x times i t s average monthly a l l o w a b l e f o r 
the preceding p r o r a t i o n p e r i o d , ( o r , i n the case o f 
a new w e l l , s i x times the average monthly a l l o w a b l e 
f o r a u n i t of corresponding size) i t s h a l l be shut 
i n d u r i n g t h a t month and each succeeding month u n t i l 
i t i s overproduced l e s s than s i x times i t s average 
monthly a l l o w a b l e f o r the preceding p r o r a t i o n p e r i o d , . . . 

Pending the outcome o f the above-mentioned c o u r t a c t i o n , 
a l l o w ables were published monthly f o r the w e l l s i n the p o o l , b u t 
the p r o r a t i o n schedules bore the f o l l o w i n g n o t a t i o n " P r o r a t i o n 
suspended by c o u r t order u n t i l f u r t h e r n o t i c e . " 

The May p r o r a t i o n schedule r e f l e c t s t h a t some o f the w e l l s i n 
the South Carlsbad pool are more than s i x times overproduced. I n 
view of the above-described circumstances, however, these w e l l s w i l l 
be allowed the remainder o f the c u r r e n t p r o r a t i o n p e r i o d , which ends 
December 31, 1973, t o become less than s i x times overproduced. Cur
t a i l m e n t of p r o d u c t i o n on such w e l l s should begin immediately. Lack 
o f evidence o f a good f a i t h e f f o r t t o compensate f o r o v e r p r o d u c t i o n 
may r e s u l t i n a complete shut i n order by the Commission. 

May 2, 1973 
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P. 0. BOX 2088 - SANTA FE 
87501 

GOVERNOR 
BRUCE KING 

CHAIRMAN 

LAND COMMISSIONER 

ALEX J. ARMIJO 
MEMBER 

STATE GEOLOGIST 
A. L. PORTER, JR. 

SECRETARY - DIRECTOR 

MEMORANDUM 

TO: ALL PURCHASERS AND PRODUCERS IN THE SOUTH CARLSBAD 
MORROW POOL. 

FROM: WILLIAM F. CARR, GENERAL COUNSEL 

SUBJECT: PRORATION OF SOUTH CARLSBAD-MORROW GAS POOL. 

On August 31, 1972, the Honorable D. D. Archer, 
D i s t r i c t Judge, entered an order temporarily staying Order 
R-1670-L of the Nev; Mexico O i l Conservation Commission which 
established p r o r a t i o n i n the South Carlsbad Morrow Pool. 

On A p r i l 11, 1973, the Honorable Paul Snead entered 
an order vacating the August 31, 1972, order. As a r e s u l t 
of t h i s a c t i o n , p r o r a t i o n has been re-established i n the 
South Carlsbad-Morrow Pool e f f e c t i v e September 1, 197 2. 

A p r i l 26, 1973 

dr / 



MEMORANDUM 

TO: A. J. LOSEE 

FROM: JOEL M. CARSON 

DATE: APRIL 23, 1973 

RE: EFFECT OF ORDER STAYING OIL CONSERVATION COMMISSION ORDER 

On August 31, 1972, the Honorable D. D. Archer, D i s t r i c t Judge, 

entered the f o l l o w i n g order i n Cause No. 28181 e n t i t l e d Michael 

P. Grace vs. O i l Conservation Commission: 

"IT IS THEREFORE ORDERED t h a t said order Number 
R-1670-L issued by the New Mexico O i l Commission 
be and the same i s temporarily stayed u n t i l 
f u r t h e r order of the Court." 

On A p r i l 11, 1973, the Honorable Paul Snead, D i s t r i c t Judge, 

entered an order vacating the August 31, 1972, order. This 

order provided i n p a r t : 

"IT IS FURTHER ORDERED by the Court t h a t 
the temporary stay order entered by t h i s Court 
on August 31, 1972, be, and the same i s hereby 
vacated and dissolved." 

Section 65-3-22 (C), N.M.S.A. 1953 Compilation provides: 

The pendency of proceedings t o review s h a l l not 
of i t s e l f stay or suspend operation of the order 
or d ecision being reviewed, but during the pendency 
of such proceedings,[the D i s t r i c t Court i n i t s 
d i s c r e t i o n may upon i t s own motion or upon proper 
a p p l i c a t i o n of any p a r t y t h e r e t o stay or suspend 
i n whole or i n p a r t operation of said order or 
d e c i s i o n pending review thereof on such terms as 
the Court deems j u s t and proper and i n accordance 
w i t h the p r a c t i c e of Court's e x e r c i s i n g e q u i t y 
j u r i s d i c t i o n . . 

The question presented i s whether the d i s s o l u t i o n of an order 

s t a y i n g a commission order has the e f f e c t of r e i n s t a t i n g the 

commission order as of the date of issuance or whether the 

d i s s o l u t i o n of the stay order r e i n s t a t e s the commission order 

as of the date of d i s s o l u t i o n of the stay order. Sena vs. 

D i s t r i c t Court, 30 N.M. 505, 240 Pac. 202 (1925) t r e a t s the 

term "stay" as being synonymous w i t h the term "supersedeas." 
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I n Sena vs. D i s t r i c t Court, supra, the p l a i n t i f f s A. P. Anaya, 

Leopoldo Sanchez, e t a l , a c t i n g as the board of education o f 

Guadalupe County, brought s u i t against Juan Sena, e t a l , as 

the board of county commissioners t o e n j o i n said board of 

county commissioners from a c t i n g as the board of education 

of Guadalupe County. From an order g r a n t i n g such i n j u n c t i o n , 

the defendants ( p e t i t i o n e r s herein) appealed and obtained an 

order which among other things provided t h a t the judgment 

of the D i s t r i c t Court should be superseded u n t i l a f i n a l 

d i s p o s i t i o n of the cause. The defendants proceeded as i f the 

i n j u n c t i o n was not i n e f f e c t . Contempt proceedings were then 

brought against the defendants ( p e t i t i o n e r s ) thereby e v e n t u a l l y 

g i v i n g r i s e t o the hearing on a w r i t of p r o h i b i t i o n . The 

question on p r o h i b i t i o n was whether the supersedeas of the 

Court had the e f f e c t of suspending the operation of the i n 

j u n c t i o n pending the appeal and whether the D i s t r i c t Court 

had a u t h o r i t y t o issue such an order. 

The Court said: 

" I t i s t o be admitted t h a t , i f some other term 
than "supersedeas" had been used i n the a p p l i c a t i o n 
and i n the order, t h e i r import and e f f e c t would have 
been more c l e a r . Yet except f o r the confusion i n 
the decisions regarding the meaning of the word 
"supersedeas," there could be no doubt. From a 
general survey of many decisions c i t e d by counsel, 
r e s p e c t i v e l y , and of many oth e r s , we are s a t i s f i e d 
t h a t the term i s t o be construed according t o the 
occasion of i t s use. {When used i n a s t a t u t e such 
as ours, i t i s i n t e r p r e t e d bv a great manoritv o f 
courts as p r a c t i c a l l y synonymous w i t h "stay o f 
proceedings." or "stay o f execution." or "stay,." 
as intended t o preserve the status quo o f the 
p a r t i e s a t the -j-"*™0 ^ - f 4-v,« -t-^v-;^ n f appeal 
or suing out o f the w r i t o f e r r o r . But, where 
the judgment under review i s a p r o h i b i t o r y i n -
j u n c t i o n , i t may w e l l be t h a t the ends o f j u s t i c e 

r e q u i r e the preservation of the status quo a n t e f s ^ * ^ 
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The many decisions upholding the power of 
app e l l a t e courts t o maintain the status quo by 
suspending the operation of p r o h i b i t o r y i n j u n c t i o n s 
pending appeal—a power conceded h e r e — p o i n t out 
t h a t w i t h o u t the power the appellate j u r i s d i c t i o n 
might o f t e n be p r a c t i c a l l y defeated. I r r e p a r a b l e 
i n j u r y may r e s u l t as w e l l from the i n j u n c t i o n as 
from th,e conduct enjoined. The purpose of i n j u n c t i o n 
i s t o prevent such i n j u r y . A f t e r i t has occurred, 
r e l i e f comes too l a t e . So j n many cases i t w i l l 
appear t h a t the appellate court must e i t h e r assert 

\ f > / ' i t s power t o suspend the operation of the i n j u n c t i o n 
or abandon the power t o grant s u b s t a n t i a l or 
e f f e c t u a l r e l i e f . " 

The Court went on t o st a t e t h a t the D i s t r i c t Court had great 

l a t i t u d e i n the gra n t i n g of stays and t h a t i n t h i s p a r t i c u l a r 

case the "stay" had the e f f e c t of suspending the operation of 

the i n j u n c t i o n , 

I n Wilkraan vs. Banks, 261 P. 2d 299 (1953) a C a l i f o r n i a case 

which has a s t a t u t e on supersedeas, i t i s said t h a t the purpose 

of the w r i t of supersedeas i s t o maintain the subject of the 

a c t i o n i n status quo u n t i l the f i n a l determination of the 

appeal, i n order t h a t appellant may not lose the f r u i t s of 

a m e r i t o r i o u s appeal. The supersedeas should, however, not be 

granted as the case p o i n t s out when p o s i t i v e harm might occur 

by the gr a n t i n g of the supersedeas. 

I n Gregg vs. Gardner, 73 N.M. 347, 388 P.2d 68 (1963) i t i s 

said t h a t supersedeas i s not mandatory. I f the status quo 

i s t o be maintained, a supersedeas bond must be provided ( f o r 

appeal) i n such an amount as w i l l indemnify the appellee from 

a l l damages t h a t may r e s u l t from such supersedeas, the amount 

to be f i x e d by the Court. Absent an order of the Court and 

bond, the judgment remains i n f u l l e f f e c t and may be enforced. 

I n State ex r e l Reynolds vs. King, 63 N.M. 425 321 P.2d 200 

(1958) the D i s t r i c t Court granted an i n j u n c t i o n against the 

defendant. I t then stayed the i n j u n c t i o n . The r e l a t o r 
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state engineer cross appealed to dissolve the injunction. 

The Court held that under the equity power of the D i s t r i c t 

Court, i t had the authority to stay the operation of the 

injunction. 

At 4 3 CJS Injunction, Section 225, i t i s provided: 

"The d i s s o l u t i o n of an i n j u n c t i o n i s conclusive 
and res judicacata as t o the issues r a i s e d on 
the d i s s o l u t i o n , but only as t o such issues; 
hence, the general e f f e c t of the d i s s o l u t i o n 
of a temporary i n j u n c t i o n i s merely t o put the 
p a r t i e s i n the same p o s i t i o n i n which they were 
p r i o r t o the granting ot the i n j u n c t i o n . " 
(Emphasis supplied) 

The cases c i t e d above deal w i t h the e f f e c t of the stay order 

i t s e l f . What then i s the effect, of Judge Snead' s order 

vacating the stay order? I n Arias vs. Springer, 42 N.M. 350, 

78 P.2d 153 (1938) i t was stated that when a decree of the 

^Di s t r i c t Court i s set aside the status of the case i s as though 

no decree had been entered. In Shotzman vs. Ward, 172 Kan 272, 

239 P.2d 935 (1952) the Supreme Court of Kansas said: 

"[W]hen an order or judgment i s vacated during 
the term, the pr e v i o u s l y e x i s t i n g s t a t u s of 
the case i s r e s t o r e d , the s i t u a t i o n i s the same 
as though the order or judgment had never been 
made, and the issues stand f o r t r i a l or f o r 
such other d i s p o s i t i o n as may be appropriate 
to the s i t u a t i o n . . ." 

Standard L i f e Ass'n vs. M e r r i l l , 147 Ean 121, 75 P.2d 825 

(1938) formed the basis for the statement in Shotzman, supra. 

In that case the Court stated: 

"The general rule i s that when an order or 
judgment i s vacated the previously existing 
status i s restored and the situation i s the 
same as though the order or judgment had never 
been made. The matters.in controversy are l e f t 
open for further determination. 
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Where a judgment i s vacated or set aside by 
a v a l i d order or judgment, i t i s e n t i r e l y destroyed 
and the r i g h t s of the p a r t i e s are l e f t as i f no 
such judgment had ever been entered. No f u r t h e r 
steps can be taken t o enforce the vacated judgment." 

See also Abel vs. Lowry, 68 Nev 284, 231 P.2d 191 (1951). 

I t would thus appear t h a t the vacation of the Judge Archer 

stay order by Judge Snead had the 

i n the same p o s i t i o n as they were 

s t a y — t h a t i s t h a t the Commission 

governed the a c t i v i t i e s of the Pe 

to t h i s a c t i o n . 

e f f e c t of p l a c i n g the p a r t i e s 

i n p r i o r t o the entry of the 

order was i n e f f e c t and 

t i t l o n e r a t a l l times m a t e r i a l 
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OIL CCN'SSayATION COMM 

THE COURT: Mr.. Xallabin? 

HR, I<SLLAHISt: s i r . 

2fR. L0S22: Frankly, I don't believe ih*y 

ara raqulrad, under a review, but i t Mr. Watkias 

does, aad advised ma3 I wi l l i i l a than. 

THS COURT: Tbe App*llat* Court can 

probably rals, certainly 9 oa i t , wheth*r i t 

goes up oa th* f u l l record. I don't know that 

toy di3»«rtaticii cn ch* law *wuld be aora 

of interest to them, or lass,then i t i s in a 

usual ca**, aad frequently that ia not vary 

much, but I woyld b« happy to perait that. 

And, Mr, Small, i t haa b<*ea a t>laa#ur^ to haye? 

you mth ua today. And, gantiasHsn, I thank you. 

HR. L0S23{ Judge, bazar* 701a depart the 

Banca, X hav« got anotber cxtestioti, aad I have 

:?aitsd until thia tiae to rais* the question. 

I f you will recall, ther* waa a taaporary stay 

ordar, issued by Judg« Archer on about Septasaber 

11th of last year, and then pursuant to our 

hearing on Hareh 7th, thia <ysar, that temporary 

atay order :#a3 vacated hy an order signed -« 1 

beliav« aisaed in April by the Court. At that 

point in tin?*, and after our rassarch on th« law, 



as Special Attorneys for tha Coasd.3si.cn, 

advised the Cowaission that in our opinion 

the tanoorary stay order could be treated aa 

i f i t had not been in force. I t waa really — 

i f the Court w i l l recall, I attested.at the tiae 

of that hearing, to broaden the Court's ruling to 

cover whether i t was or wasn't i a effect aa of 

September 1st, because i t does effect proration. 

Thereafter, we advised the Cowaisaion that they 

could treat i t as i f i t had not been ia existance 

and in I t s Hay Proration Schedule 3 they further 

advised that the order, the stay order had been 

reaoved and that their counsel had inforssed 

thea that i t would be treated aa i f i t bad not 

been in exiatance, aad that in fairness to the 

producers, they would be allowed until December 

3ist of this year, or in effect: a total of 

fifteen months, in which to bring the wells into 

Iiaa. That i s , not mora than six tiases over

produced. At the tisae that the Kay Schedule 

eaae out, there were three T*eil3 that were 

over-produced. Two of thetn are — the one ia 

the Grace-City of Carlsbad and i t i s not greatly 

over-produced, but i t some, and the Gopogo Nussber 
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2, ia greatly over-produced, and cr.e Phillips 

K a i l . Shortly aftar thi3 mexaoranduta came 

out, the Attorney General, who i n a l a t t e r to 

Mr, Carr, who i a the In-house Counsel for the 

Cccaaission, advised hia i n reading the remarks 

of the Court, i n tha March 7th hearing, he was 

of the opinion that the Court f e l t l i k e that 

tha order ^as not to be interpreted as removing 

the atay order as i f i t never existed, and 

although we grant that our law on the subject of 

tha effect of the reaoval ox a stay order i s 

sure very sparse, that t*e were able to f i n d , we 

f a i t l i k e that the only proper way to get tha 

mat tar determined, i f that were an is3ue, i s that 

i n view of tha Ccnaaisaion*s actions, acmecne 

could f i l e an injunction proceeding and set i t 

do*m for hearing, and may be that the Court 

could make that determination. But, tha 

Cotniai33ion i3 now faced with a p a r t i a l opinion 

from the Attorney General, really b3.ssd upon 

thi3 Court's remarks, -which, although I frankly 

have not seen them, i t was my recollection that 

the Court specifically did not pas3 on that subject. 

THE COURT: I t r i e d to duck that day. 

- 10 -



iiUo^i; A sac wa3 rr/ recollection, 

And, ars at a situation that they have got 

advice frcw. the Attorney General one way, and i f 

there ia a dispute over i t , 2 vould like to 

properly gat i t before tha Court. 

THE COURT: Well, aa I recall, a l l I said 

that day, or a l l X intended to say was that 

the stay ordar would be dissolved and the 

legal effect would be that of dissolution of the 

stay order. Uhat that might be i s debatable* 

I don't taind telling you my impressions of the 

thing ara that usually an injunction or other 

such proceedings, ay 3u**« i s that the stay 

order, one* dissolved, Is oz no affect, and i s 

as i f though i t had nev«r existed, and that the 

situation revest* to i t s prior status, and to 

se that ia a distinction between a stay and an 

injunction. But, you can ar^u* that with the 

Attorney General, or whoever. 

H&* LCSSE: At least the record i s clear 

to the Court's intention not to rule on i t in the 

other case. 

THS COURT: Hy intention was noc Co rule 

on i t before and not necessary hera, because i t 

- 11 -



i-3 no longer a question of fact. A l l r i g h t , 

1 assume this i s the Court 33 Copy ox tha hearins. 

m . L0S22: 3 i r . 

(Short discussion o f f the record, at tha 

B^nch.) 

(Court i n recess as to this laactar.) 

'»"•»• A A i Jt X A M h A X A A k 
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EL PASO NATURAL GAS COMPANY 1 MR. ELY HURWITZ 
P. 0. Box 1492 1310 19th Street, N.W. 
El Paso, Texas Washington, D. C. 20036 

TRANSWESTERN PIPE LIME CO. 
Box 2521 
Houston, Texas 77001 

LLANO INC. v 
Box 2215 
Hobbs, New Mexico 88240 

MR. MORRIS ANTWEIL 
BOX 2010 
Hobbs, New Mexico 88240 

CITIES SERVICE OIL CO."' 
800 Vaughan Bu i l d i n g 
Midland, Texas 79701 

MICHAEL P. AND CORINNE GRACEk 

Box 1418 
Carlsbad, New Mexico 88220 

PENNZOIL *" 
Box 1828 
Midland, Texas 79701 

PHILLIPS PETROLEUM CORPORATION 
P h i l l i p s B u i l d i n g 
4th and Washington 
Odessa, Texas 79760 

SUPERIOR OIL COMPANY " 
Box 1900 
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TO: ALL PURCHASERS AND PRODUCERS IN THE SOUTH CARLSBAD-
MORROW POOL 

FROM: A. L. PORTER, J r . , SECRETARY-DIRECTOR 

SUBJECT: PRORATION OF SOUTH CARLSBAD-MORROW GAS POOL 

On August 31, 1972, the Honorable D. D. Archer, D i s t r i c t 
Judge, entered an order t e m p o r a r i l y s t a y i n g Order R-1670-L o f the 
New Mexico O i l Conservation Commission which e s t a b l i s h e d p r o r a t i o n 
i n t h e South Carlsbad Morrow Pool. 

On A p r i l 11, 1973, the Honorable Paul Snead, D i s t r i c t Judge, 
entered an order v a c a t i n g and d i s s o l v i n g the August 31, 1972, o r d e r . 
As a r e s u l t o f t h i s a c t i o n , p r o r a t i o n i n the South Carlsbad-Morrow 
Pool i s i n e f f e c t as o f September 1, 1972, pursuant t o Order R-1670-L 

Rule 15-A of O i l Conservation Commission Order No 
provides i n p a r t : 

R-1670-L 

I f , a t any time , a w e l l i s overproduced i n an amount 
equaling s i x times i t s average monthly a l l o w a b l e f o r 
the preceding p r o r a t i o n p e r i o d , (or, i n the case o f 
a new w e l l , s i x times the average monthly a l l o w a b l e 
f o r a u n i t of corresponding size) i t s h a l l be shut 
i n d u r i n g t h a t month and each succeeding month u n t i l 
i t i s overproduced l e s s than s i x times i t s average 
monthly a l l o w a b l e f o r the preceding p r o r a t i o n p e r i o d , . . . 

Pending the outcome of the above-mentioned c o u r t a c t i o n , 
a l l o w a b l e s were published monthly f o r the w e l l s i n the p o o l , b u t 
the p r o r a t i o n schedules bore the f o l l o w i n g n o t a t i o n " P r o r a t i o n 
suspended by c o u r t order u n t i l f u r t h e r n o t i c e . " 

The May p r o r a t i o n schedule r e f l e c t s t h a t some o f the w a l l s i n 
the South Carlsbad pool are more than s i x times overproduced. I n 
view o f the above-described circumstances, however, these w e l l s . w i l l 
be allowed the remainder of the c u r r e n t p r o r a t i o n p e r i o d , which c:nds 
December 31, 1973, t o become less than s i x times overproduced. Cur
t a i l m e n t of p r o d u c t i o n on such w e l l s should begin immediately. Lack 
of evidence o f a good f a i t h e f f o r t t o compensate f o r o v e r p r o d u c t i o n 
may r e s u l t i n a complete shut i n order by the Commission. 

May 2, 1973 


