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IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 
Friday, December 28, 1973 

NO. 9821 

MICHAEL P. GRACE I I and 
CORINNE GRACE, 

P e t i t i o n e r s - A p p e l l a n t s , 

vs. Eddy County 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, 

Respondent-Appellee, 

and 

CITIES SERVICE OIL COMPANY 
and the CITY OF CARLSBAD, 

Intervenors. 

This matter coming on for consideration by the Court upon 

petition for rehearing on petition for stay of judgment, and the 

Court having considered said petition and being s u f f i c i e n t l y advis 

in the premises; 

IT IS ORDERED t h a t p e t i t i o n f o r rehearing on p e t i t i o n f o r stay 

of judgment be and the same i s hereby denied. 

ATTEST :^ A True j^ggy 

Clerk of the Supreme Court 
of the State of New Mexico 
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JOHN C. OTTO 
45 West Jefferson, Suite 503 
Phoenix, Arizona 85003 
Telephone: (602) 252-7461 

Attorney for Petitioners-Appellants 

IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

MICHAEL P. GRACE II and 
CORINNE GRACE, 

Petitioners-Appellants, 

vs. 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, 

Respondent-Appelle, 

and 

CITIES SERVICE OIL COMPANY and 
CITY OF CARLSBAD, NEW MEXICO, 

Intervenors, 

COME NOW Petitioners-Appellants by and through counsel 

undersigned and respectfully move the Court for rehearing on the Petition 

for Stay of Judgment which Petition was denied by the Court on the 12th day 

of December, 1973 and as grounds therefore would respectfully show the 

Court: 

I 

That the Court should consider in the determination of this 

motion the affidavits filed herein on the 12th day of December, 1973 but 

which were not considered in the previous rehearing herein, and that a 

consideration thereof would materially affect the Court's decision in this 

matter. Said affidavits show the following: 

(a) The affidavit of Ronald B. Johnson demonstrates that based 

upon the files and records of Grace Atlantic #1 gas well located in the south 

Carlsbad Morrow field, which is the subject matter of this cause may be 

NO. 9821 

District Court File No. 28181 

PETITION FOR REHEARING 
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lubstantially and materially damaged in the event that the production 

s restricted below five million cubic feet per day. 

There is every probability that because of the allowable, that 

subsequent to January 1 and pursuant to the Stipulation entered into between 

he Oil Conservation Commission and Petitioners that the well wi l l have to 

>e cut back below five million cubic feet per day, subsequent to January 1, 

974, resulting in irreparable damage to the well, as is more particularly 

shown by the Stipulation with the Oil Conservation Commission a copy of 

vhich is attached hereto and made a part hereof by this reference. 

Said affidavit also shows that with the additional test of the 

14 hour bottom hole pressure on the wells in the Morrow field would make 

t possible to arrive at the amount of reserves both under the wells in question 

md the reserves under the entire field, which findings are required in order 

or the Commission to have a valid basis upon which to determine prorationing. 

(b) The affidavit of Kenneth S. Smith demonstrates that it is 

certainly possible to calculate the reserves necessary in order to permit the 

Commission to reach a valid determination as to the prorationing formula to 

>e applied, under the Statute and the Continental Oil case. 

(c) The affidavit of Corinne Grace attaching the exhibit pre-

>ared by registered engineers demonstrates that it is certainly possible to 

letermine the reserves under wells in this field as was, in fact, done as 

s shown by the attachments to Mrs. Grace's affidavit. 

(d) The affidavit of Robert W. Becker clearly demonstrates 

hat i t is not only reasonable and possible to determine the reserves but it 

s practical to do so as well. Again demonstrating that it is possible to comply 

vith the command of the legislature and the teaching of the Continental Oil 

;ase. 
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(e) That the Court take judicial notice of the proceedings in 

Cause No. Vc>,g3i District Court of Santa Fe County including the additional 

affidavit of Kent S. Smith, a copy of which is attached hereto for the Court's 

convenience. 

WHEREFORE Petitioner-Appellants pray for a rehearing in 

this matter and that the Court consider these matters together with the 

decision in the Carlsbad-Straughn case and grant the stay prayed for until 

such time as this matter can be determined on the merits in order to prevent 

waste and irreparable harm as well as further financial damage to Petitioners-

Appellants. 

Respecifully submitted, 

ohn C. Otto 
Attorney for Petitioners-Appellants 
45 W. Jefferson, Suite 503 
Phoenix, Arizona 85003 

Copy of the foregoing mailed this 
j day of December, 1973, to: 

William C. Marchiondo, Esq. 
Marchiondo & Berry, P.A. 
P. O. Box 568 
Albuquerque, New Mexico 87103 
co - counsel for Petitioner -Appellants 

A. J . Losee, Esq. 
William F . Carr, Esq. 
Oil Conservation Commission 
Albuquerque, New Mexico 
Attorneys for Respondent-Appelle 

Robert F . Leblanc, Esq. 
Jason W. Kellahin, Esq. 
Cities Service Oil Company and 
City of Carlsbad, New iMexico 
Albuquerque, New Mexico 
Attorneys for Intervenors 

Robert Borkenhagen, Esq. 
American Bank of Commerce Bldg. 
Albuquerque, New Mexico 
Attorney for Amicus Curiae, City of .. 
Mesa, Arizona 

y y j > ^ y • 
)hn P. Otto -3-
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A F F I D A V I T 

STATE OF NEW MEXICO ) 

COUNTY OF BERNALILLO ) 

Comes now Kenneth E. Smith (having been f i r s t du ly sworn upon h i s oath , and 

deposes and s ta tes as f o l l o w s : 

1 . That I am an employee of Paul E . Cameron, J r . , I n c , a Petroleum Engineering 

Consul t ing f i r m based i n Houston, Texas. 

2 . That I have been re ta ined f o r a number of months by Michael Grace as an 

o i l consu l t an t . 

3 . That I have p r e v i o u s l y been q u a l i f i e d as an expert wi tness before the O i l 

Conservation Commission and have t e s t i f i e d before the said Commission on a number 

of occasions i n the past year . 

4. That i t is my understanding that a Shut-in Order has been issued by the 

New Mexico Oil Conservation Commission against the M. P. Grace I I , Grace-Atlantic 

well located in Section 24, Township 225, Range 26 E, Eddy County, New Mexico, 

5. That I have been familiar with the wall during i t s entire production history. 

I have deliberately reduced the choke size on thi s well in small steps, testing i t s 

reaction along the way. 

6. That because of the aggravated energy c r i s i s , El Paso Natural Gas requested 

of the traces a substantial amount of gas production from this well to assist during 

the coming winter months. 

7. In my opinion, a complete shut-in, followed by a return to f u l l production 

to meet the request of El Paso Natural Gas, would amount to rocking the well and would 

cause damage to the w e l l . 

i 



8. This w e l l has been f l o w i n g a t i t s present r a t e w i t h a surface pressure 

only 325 pounds per square inch short of 2,000 P . S . I . I have good reason to be l ieve 

t ha t this i s by f a r the h ighes t pressure of any w e l l i n t h i s area and zone w i t h a 

l i k e amount of p roduc t ion and p roduc t ion r a t e s . 

9. I f the w e l l i s t rea ted as a m a j o r i t y of the other w e l l s i n the f i e l d , a 

s h u t - i n would have an even more d r a s t i c impact on the w e l l , and could create more 

danger to the w e l l i t s e l f than l i k e ac t ions would do to lesser w e l l s i n t h i s f i e l d . 

10. I make these statements based on my knowledge of the expert test imony 

presented to the New Mexico O i l Conservation Commission p r o r a t i o n hear ing on 

A p r i l 17, 1972. The extent of the above mentioned damage can only be ascer tained 

f j j j j ^ JtKtkW A e n t by a complete r e s e r v o i r s tudy. 

3 KENNETH F. SMITH 
D O X 
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IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

MICHAEL P. GRACE I I and 
CORINNE GRACE, 

Petitioners-Appellants, 

vs. No. 9821 

OIL CONSERVATION COMMISSION D i s t r i c t Court 
OF NEW MEXICO. Fi l e No. 28181 

Respondent-Appelle, 

and 

CITIES SERVICE OIL COMPANY and 
CITY OF CARLSBAD, NEW MEXICO, 

Intervenors. 

A F F I D A V I T 

RONALD D. JOHNSON, f i r s t being duly sworn, deposes and says: 

That I am a Petroleum Engineer and a graduate of the University 

of Southwestern Louisiana, Lafayette, Louisiana. That I am a registered 

Engineer and have t e s t i f i e d as an expert before the D i s t r i c t Court of 

the State of New Mexico i n cases where the N.M.O.C.C. has been the 

adverse party. 

That I have been a practicing Petroleum Engineer for a period 

of sixteen years, and during said period, worked for ten years for 

Mobil O i l Company, fi n i s h i n g as Area Production Engineer; and for the 

subsequent six years have been a Consulting Petroleum Engineer with 

Steinhorst Operators Systems, I N c , Lafayette, Louisiana. 

That I make this A f f i d a v i t of my own knowledge, and further 

based upon my training and experience as a petroleum engineer. 

That I have examined the f i l e s and records r e l a t i n g to the 

production of gas and water build-up with reference to Grace Atl a n t i c 

No. 1, Gas Well, located i n the South Carlsbad Morrow Fi e l d , i n South

eastern New Mexico. That based on these records, this well i s producing 



at a rate of s l i g h t l y less than 7/dKCF's per day by vi r t u e of the present 

pro-rationing schedule. That t h i s well i s capable of conservatively 

producing at the rate of 17/HMCF's per day. 

That because of the continuing water build-up inside the well 

when produced at the rate of 5̂ -lCF's per day, there i s a reasonable 

p o s s i b i l i t y that the well w i l l be damaged, resulting i n the continuing 

strong p o s s i b i l i t y of loss of some of the reserves which would otherwise 

be available for recovery from said w e l l . 

That i f the well i s water-damaged this has a direct bearing 

on the wells i n a b i l i t y to ever produce a l l the available future reserves 

which would be lost i n the event of water damage. 

That the Grace Atl a n t i c Well No. 1, as well as a number of 

additional wells were not i n existence or producing at the time of the 

o r i g i n a l decision by the N.M.O.C.C. i n thi s cause, but these wells 

are none-the-less pro-rated under the commission order issued herein. 

That with the information presently available plus additional 

24 hour bottom hole pressure tests on the wells i n the Morrow f i e l d 

i t i s possible to arrive at an opinion to a reasonable degree of 

probability as to the reserves under each w e l l , and what the t o t a l 

reserves are under the entire f i e l d from an engineering standpoint. 

Further, a f f i a n t sayeth not. 

STATE OF NEW MEXICO ) 
) SS, 

COUNTY OF BERNALILLO ) 

SUBSCRIBED AND SWORN TO before me thi s j 3 ^ day of 

December, 1973. 

..OTARY PUBLIC* 0 NOTARY PUBLIC 
My Commission Expires: 



IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

MICHAEL P. GRACE I I and 
CORINNE GRACE, 

Petitioners-Appellants, 

vs. 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, 

Respondent-Appelle, 

and 

CITIES SERVICE OIL COMPANY and 
.CITY OF CARLSBAD, NEW MEXICO, 

Intervenors. 

No. 9821 

D i s t r i c t Court 
F i l e No. 28181 

ENTRY OF APPEARANCE 

COMES NOW JOHN P. OTTO and enters his appearance as co-counsel 

for Appellants Michael P. Grace and Corinne Grace. 

JOHN- P. OTTO 
45/We'st Jefferson 
/Phaenix, Arizona 85003 

I hereby certify that a copy 
of the foregoing was delivered 
to opposing counsel of record 
this / X & day of Z)*x> 
19 7̂ 5" 



IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

MICHAEL P. GRACE I I and 
CORINNE GRACE, 

Petitioners-Appellants, 

vs. No. 9821 

OIL CONSERVATION COMMISSION D i s t r i c t Court 
OF NEW MEXICO, F i l e No. 28181 

Respondent-Appelle, 

and 

CITIES SERVICE OIL COMPANY and 
CITY OF CARLSBAD, NEW MEXICO, 

Intervenors. 

A F F I D A V I T 

ROBERT W. BECKER, f i r s t being sworn on oath, deposes and says: 

That I am a graduate geologist with a Master of Science i n 

Geology from the University of Michigan. I have been a practicing 

geologist for 25 years. I am presently a partner i n a Consulting 

Geology fi r m i n Roswell, New Mexico and have been so engaged for the 

past three years. 

That I am familiar with the Carlsbad Morrow Field and make 

this A f f i d a v i t based on my own knowledge and further based on my tra i n i n g 

and expierience. 

That with the information presently available plus additional 

24 hour bottom hole pressure tests on the wells i n the Morrow f i e l d , 

i t i s possible to arrive at an opinion to a reasonable degree of prob a b i l i t y 

as to the reserves under each w e l l ? and that the t o t a l reserves are 

under the entire f i e l d from an geological standpoint. 



I t certainly i s within the realm of p r a c t i c a b i l i t y to reach 

an opinion to a reasonable degree of probability as to the reserves under 

each well and the reserves under the Morrow f i e l d . 

That without t h i s determination, i t i s impossible to f a i r l y 

determine the true correlative rights i n the f i e l d . 

Cd, 
ROBERT W. BECKER 

STATE OF NEW MEXICO ) 
) SS. 

COUNTY OF BERNALILLO ) 

if 
SUBSCRIBED AND SWORN TO before me thi s j p l day of December, 

1973. 

NOTARY 

My Commission Expires: 

IARY PUBLldT " 

-2-



IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

MICHAEL P. GRACE I I and 
CORINNE GRACE, 

Petitioners-Appellants, 

vs. No. 9821 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, 

D i s t r i c t Court 
F i l e No. 28181 

Respondent-Appelle, 

and 

CITIES SERVICE OIL COMPANY and 
CITY OF CARLSBAD, NEW MEXICO, 

Intervenors. 

A F F I D A V I T 

CORINNE GRACE f i r s t being duly sworn on oath deposes and says: 

That I am one of the Appellants i n t h i s case and make thi s 

A f f i d a v i t based on my own knowledge. 

That the Report, attached hereto, marked Exhibit "A" and made 

a part hereof by reference i s a true and correct copy of a reserve 

gas calculation made by a registered Petroleum Engineer concerning 

the Carlsbad-Grace Well #1 i n the South Morrow f i e l d , i n Carlsbad, 

New Mexico. 

CORINNE GRACE 

STATE OF NEW MEXICO 
) SS. 

COUNTY OF BERNALILLO ) 

SUBSCRIBED AND SWORN TO before me this J_2 day of December, 

1973. 

NOTARY PUBLIC1 

My Commission Expires: 



C H A S . C. B A N K H E A D , J R . & A S S O C I A T E S 
P E T R O L E U M CONSULTANTS 

l « O t F I D E L I T Y UNION T O W E R 

7 4 7 ^ 0 3 0 3 

D A L L A S . T E X A S 75201 

February 19, 1973 

Michael P. Grace I I 
Corinne Grace 
P. O. Box 1418 
Carlsbad, New Mexico 88220 

Res Evaluation 
Corinne Grace 
Carlsbad Grace No. 1 
Eddy County, New Mexico 

Dear Mr. and Mrs. Grace: 

Complying w i t h your request, reserve and revenue p r o j e c 
t i o n s have been made f o r the Corinne Grace i n t e r e s t i n 
your w e l l No. 1 on the Grace-Carlsbad U n i t , South Carlsbad 
F i e l d , Eddy County, New Mexico. 

The attached l e t t e r from our engineering associates shows 
the combined net reserve of 4,375,000 Mcf of gas and 
31,076 b a r r e l s of condensate w i l l r e s u l t i n a f u t u r e gross 
revenue o f $2,292,536. Deducting the estimated operating 
expense of $116,046 r e s u l t s i n a f u t u r e net revenue of 
$2,176,490. Discounting t h i s f u t u r e net revenue at the 
a r b i t r a r y rate of 7 percent per annum gives a discounted 
value o f $1,889,242. 

We are pleased t o present the f o l l o w i n g data r e s u l t i n g 
from our evaluation study. 

1. L e t t e r dated February 16, 1973, from our 
associates Calhoun Engineering. 

2. P r o j e c t i o n tables showing the estimated 
f u t u r e production and revenue f o r the Strawn 
and Morrow zones separately, and the combined 
production and revenue f o r both zones i n the 
summary. 



Michael P. Gr? I I 
Corinne Grace 
February 19, 1973 
Page 2 

3. Structure map on the Top of the Strawn formation. 
4. Structure map on the Base of the Morrow formation. 

We w i l l maintain the engineering and geological data i n 
our o f f i c e s f o r reference and consultations and wish t o 
thank you f o r p e r m i t t i n g us t o prepare t h i s e valuation. 

CCBjr/cw 

Yours very t r u l y , 

Chas. C. Bankhead, J r . 

Attachments 

C H A S . C. B A N K H E A D J R . & A S S O C I A T E S 



CHAS. C. BANKHEAD, JR. & ASSOCIATES 
PETROLEUM CONSULTANTS 

1 6 0 1 F I D E L I T Y U N I O N TOWER 

7 4 7 - 0 3 0 3 

D A L L A S . TEXAS 7 5 2 0 1 

February 22, 1973 

Michael P. Grace I I 
Corinne Grace 
P. 0- Box 1418 
Carlsbad, New Mexico 88220 

Re: Evaluation 
Corinne Grace 
Carlsbad Grace No. 1 
Eddy County, New Mexico 

Dear Mr. and Mrs. Grace: 

We are pleased t o transmit the eva l u a t i o n report on 
your Carlsbad-Grace No. 1, Eddy County, New Mexico. 

We are t r a n s m i t t i n g only the o r i g i n a l report and one 
copy o f the enclosures as we understand from Juanita 
t h a t you w i l l make as many copies there as you need. 

I t was my pleasure t o prepare t h i s e valuation f o r you 
and i f you need any a d d i t i o n a l i n f o r m a t i o n , please 
advise. 

Chas. C. Bankhead, Jr 

CCBjr/cw 
Enclosures 



C A L H O U N E N G I N E E R I N G 
P E T R O L E U M C O N S U L T A N T S 

511 N O R T H A K A R D S T R E E T 

D A L L A S , T E X A S 75201 

February 16, 1973 

M r . Charles C. Bankhead, J r . 
1601 F ide l i ty Union Tower 
Dallas , Texas 75201 

Re: Corinne Grace 
Grace-Carlsbad No. 1 
South Carlsbad Fie ld 
Eddy County, New Mexico 

Dear M r . Bankhead: 

Pursuant to your ins t ruct ions , reserve and revenue 
project ions have been made fo r the Corinne Grace in teres t i n their 
W e l l No. 1 on the Grace-Carlsbad Unit , South Carlsbad F i e l d , 
Eddy County, New Mexico . These project ions are on the attached 
tables which show the estimated future production and revenue for 
the Strawn and M o r r o w zones separately, and the combined p r o 
duction and revenue for both zones i n the summary. 

The gross reserve f r o m the Strawn zone is estimated to 
be 1, 500, 000 Mcf of gas and 35, 516 bar re l s of condensate. The net 
to the Corinne Grace in teres t is 1, 312, 500 Mcf of gas and 31 , 076 
ba r re l s of condensate. 

The gross reserve f r o m the M o r r o w zone i s estimated to 
be 3, 500, 000 M c f of d ry gas which yields to the Corinne Grace 
in teres t 3, 062, 500 Mcf . 

The combined net reserve of 4, 375, 000 Mcf of gas and 
31 , 076 ba r r e l s of condensate w i l l resul t i n a future gross revenue 
of $2, 292, 536. Deducting the estimated operating expense of 
$116, 046 results i n a fu ture net revenue of $2, 176,490. Discounting 
this fu ture net revenue at the a r b i t r a r y rate of 7 percent per annum 
gives a discounted value of $1 , 889, 242. 

Inasmuch as the Corinne Grace No. 1 Grace-Carlsbad has 
not been commit ted to marke t , the reserve estimate has been based 
upon analogy of the other wel ls i n the f i e l d area which have an adequate 
performance h i s to ry fo r making an appraisal . Geological s t ructure , 
net pay thickness, performance trends and i n i t i a l potentials were taken 
into considerat ion i n making the analogy. 



C A L H O U N E N G I N E E R I N G 

The pr ice used fo r condensate was that which is prevalent 
i n the general area but was reduced $0. 15 per b a r r e l to cover t ruck ing 
charges. The gas pr ice used was that quoted by the operator as a 
f i r m o f f e r to purchase. I t is the w r i t e r ' s understanding that a 
contract f o r gas sales has not been signed as of this date. 

Data used i n this study were f r o m the f i l e s of the operator, 
f r o m New Mexico Conservation Commiss ion records and f r o m our 
general f i l e s . These data w i l l be maintained i n this off ice fo r 
reference and fu ture consultations. 

Yours very t r u l y , 

CALHOUN ENGINEERING 

Robert R. Wal lace , P . E . 

R R W : m l j 

attchs. 
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IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

MICHAEL P. GRACE II and 
CORINNE GRACE, 

Peti tioners-Appel1 ants, 

vs. No. 9821 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, 

Distr ic t Court 
File No. 28181 

Respondent-Appel1e, 

and 

CITIES SERVICE OIL COMPANY and 
CITY OF CARLSBAD, NEW MEXICO, 

Intervenors. 

AFFIDAVIT 

I, Kenneth F. Smith, being first duly sworn on oath, do hereby state: 

1. That I am a Petroleum Engineering Consultant and have served in this 

status for a period of five years and four months. 

2. That I previously had nine years experience in production and drilling 

engineering with Mobil Oil Corporation in West Texas and Mobil Oil Company de 

Venezuela in eastern Venezuela plus seven years oil and gas production work 

with oil field service companies. 

3. That I have previously qualified as an expert witness before the 

New Mexico Oil Conservation Commission. 

4. That I have worked as drilling and production engineer in the South 

Carlsbad-Morrow gas pool for six months intermittently over a period of the 

last two and one half years. 

5. That I am familiar with the hearings and court proceedings pertaining 

to prorationing of the South Carlsbad-Morrow Pool and the South Carlsbad Strawn 

Pool. 

6. That in view of the number of wells drilled in the South Carlsbad-Morrow 

Pool and the wide variations in their producing capacity, net feet of pay, 

porosity and apparent permiability it is a certainty that a more equitable 

formula for assigning well allowables could be worked out than the presently 

used surface acerage formula. 



7. That under the presently used surface acerage formula a well with 

ten feet of pay and fifteen percent porosity can have the same allocation 

of production as one with thirty feet of pay and twenty-five percent porosity. 

8. That this range of differences along with apparent permiability leads 

to wide differences in the wells' deliverability and ultimate total recovery. 

9. That limiting highly capable wells to the producing capacity of 

uncapable wells amounts to confiscation of part of the larger gas reserves 

under the capable wells. 

10. That in view of the production history now available in this field, 

and the apparent lack of any Morrow formation water drive, reserves and 

ultimate recoveries can be calculated, using decline curves and or material 

balance calculations. 

11. That basing allocations of production on reserves calculated from 

log porosities, water saturations, bottom hole pressures and net feet of pay, 

along with a deliverability factor would be much more equitable than the pure 

surface acre formula. 

SUBSCRIBED AND SWORN to before me this 11th day of December, 1973. 

Notary Public tn and for Harris County, 
Texas 

My Commission Expires: 
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OIL CONSERVATION COMM 

Santa Fe 
IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

Wednesday, December 12, 1973 

NO. 9821 

MICHAEL P. GRACE I I and 
CORINNE GRACE, 

Pe t i t i o n e r s - A p p e l l a n t s , 

vs. Eddy County 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO/ 

Respondent-Appellee, 

and 

CITIES SERVICE OIL COMPANY 
and the CITY OF CARLSBAD/ 

Intervenors. 

This matter coming on f o r consideration by the Court upon 

motion f o r stay of judgment, and the Court having considered said 

motion and being s u f f i c i e n t l y advised i n the premises; 

IT IS ORDERED t h a t motion f o r stay of judgment be and the 

same i s hereby denied. 

Clerk of the Supreme Court 
of the State of New Mexico 



4 % ^ 1 r m * J h - " ^ A u > - ^ 

1. This case involves anlannpai hv petitioners-

appellants from judgment entered by the Honorable Paul Snead 

in Cause No. 28181. D i s t r i c t Court for the Fifth Judicial 

D i s t r i c t , Eddy County, New Mexico, entitled Michael P. Grace 

I I and Corinne Grace, Petitioners, vs. Oil Conservation 

Commission, Which .judgment upheld an order of the Oil 

Conservation Commission prorating gas production frpmthe 

South Carlsbad-Morrow Gas Pool. I The Honorable N. Ranrininh 

Reese entered his opinion of the court in Cause No. 28182. e n t i t -

led Michael P. Grace I I and Corinne Grace, Petitioners, vs. 
O i l Conservation Commission of New Mexico, Respondent, 

wherein he held that the order of the Oil Conservation 

Commission prorating gas production in the South Carlsbad-

Strawn Qas Pool was invalid. 



(b) that Mr. Clint Saall aad Mc. Lon Watkins, tha attorneys 

who actually represented the Graces i n District Court 

Case No. 28181, agreed that certain portions of the 

evidence received at the Conmission hearing only related 

to the Strawn formation;^this is reflected i n the transcript 

of this case at pages 394 through 396 of the Record f i l e d 

herein, a copy of which ia attached aa Exhibit I I ; 



MR. 'MTKJBSi Court plsa3e9 >?2 have askad 

that i t be introduced, and tha Coaaiasion bas 

brought that in, together vith tha Exhibits. Now 

vith reference to this transcri?t» -we have 

discus3ad tha sjattsr with Mr. Los^e, and in tha 

intar-33t of saving both tisfe and -sioiaey? aad in 

tha event that thi3 goaa ca appeal, hava 

agraed that varima parts of tha transcript be 

delated, and particular? with" reference to the 

teatlscny concerning the Strasm"P.ool>

; rather than 

tha tforrcw. Wa are only interested in the £5orrcn*» 

THE COURT: I sot-ad that tha two -were 

combined for pmrpoaea of hearing* Obviously, 

frcn» reading tha transcript 9 aoin* of that testi

fied really has no useful prsrpoaa hare. 

MX. L0S2E: For the record, a3 far as tha 

t23tisoB7 i s concerned, i t i s cur celiaf that 

Mr. Staaata* teatinoay, cawinriag on gage 18, 

Lina 24. r»"n*"q thr^H Pag* ?7 T.lira 6. and 

the taatisoav of Hr» Wiliiaaa T cotacenciaa oa 

ga^a 130, Line 14, rtamina through Pass 136. 

can be oaittad aa i t pertains 3olelv to the 

Strain Formation. 

•gony is applicable only to tha Strain Foraation, 



Also, that Oil Conservation 

Coaaaission'a Exhibit Dt E, F, Q, H. and I , and 

a l l of tha friorris Aafawil Exhibits, 1 through 10» 

can ba omitted, and with those exceptions, we111 

stipulate to the record and tha Certificate. 

I'd like to also have a Certified Copy of Order 

R-4034, to which the Cooaissicn too*, administrat

ive notice in the hearing, be the hearing on two 

of tha three unorthodox >vall location of the 

Petitioners. 

THE C0U3T: All right. Any objection to 

that? 

(c) that tha Petitioner* at pege 3 of the Petitioners' Trial 

Brief state that a portion of the record made before the 

Oil Conservation Commission applies only to the Morrow 

Pool:|a copy of this page ia attached hereto as 

Exhibit I I I : 



Although the record covers both the Morrow Pool and 

the Strawn Pool i n the South Carlsbad F i e l d , the order under 

attack, pertains only t o the Morrow, and only t h a t p o r t i o n of the 

record i s p e r t i n e n t t o t h i s proceeding. 

TArfcx YD tftteAtovi "?Afc.T- >t> 

5 

> (d) that certain exhibits introduced into evidence in the 

consolidated cases before the Oil Conservation Commission 

related only to one of the formations and not to the othei/ 

as is reflected on page 395 ^ f Exhibit I I which is attached 

hereto. 



^(Ccuoov a.wrfrvvj fe^t^K*r% 

(JhuJl ^JUL/ ~4A-+U^ 

7. That W ŝ «-h Carlsbad-Strawn reservoir and tha South Carlsbad-

Morrow reservoir are vastly different types of reservoirs. j 

8. That whereas the Strawn reservoir oav zone i s . In general, a 

homogeneous limestone reef structure, the major variation of which is a thick

ening and thinning as one proceeds from one well to another with less 

important variations in porosity and water saturation.Ithe Morrow formation 

is composed of many isolated stringers of porosity and permeability which are 

often present in one well but absent in an adjoining well. 

9. That while i t may be possible to determine the reserves under a 

given tract in tha Strawn r—ermair bv latr-fffflltW thi* i haa*A m th« 

logs of offsetting wells, and by interpolating the net feet of aar. porosity. 

and water saturation, such a determination is hazardous at best and ia not 



10. That i n viaw of the appearance and disappearance of the sand 

stringers from v e i l to well, and the impossibility of determining the areal 

extent of any given sand stringer i n the Morrow formation, i t i s vi r t u a l l y 

impossible to determine the reserves under anv given tract i n the South 

Carlsbad-Morrow Gas Pool. 

11. That due to the great difference i n the nature of the respective 

reservoirs, separate and distinct testimony must be considered when deter

mining whether either of these pools should be prorated and, i f so, what 

formula should be applied. 



(a) that Casas 4693 and 4694 before the Oil Conservation Commission 
9 

were consolidated only for the limited purpose of taking testimony 

in the interest of saving time, as is reflected on pages 2A through 

6 of the transcript of the proceedings before the Commission, a 

copy of which is attached as Exhibit I , since the two pools being 

considered for prorationing overlay one another and gas from these 

pools i s being sold to common purchasers; 



MH. PORTER: The H e a r i n g w i l l c o n e t o o r d e c . 

I should have made the announcement e a r l i e r t h i s morning, 

I d i d make i t l a s t evening and most of you were here, i n 

regard t o Governor King who had t o cancel out a t the l a s t 

minute. I was i n his o f f i c e at 10:30 o'clock the day before 

yesterday before I came down to Hobbs and he had already 

made reservations and f u l l y intended to come t o the 

Hearing. 

As you know, Governor King i s very much i n t e r e s t e d 

i n the a f f a i r s of the O i l and Gas Industry and the development 

of resources i n the State. He also wanted to come t o Hobbs 

and was extremely sorry he could not ba here. Things came 

up that required him to cancel his appearance. He asked 

me to express his regrets to you th a t he could not he 

here. 

We w i l l take Cases 4693 and 4694. 

MR.' HATCH 

MR HATCH: I have asked t h a t Cases 4693 and 4694, 

having to do wi t h i n s t i t u t i n g proration i n the South Carlsbad 

Morrow Gas Pool and the South Carlsbad Strawn Gas Pool be 

consolidated f o r the purpose_oJ_J±is_JIear^ There 
> 

w i l l be two separate Orders t h a t w i l l be w r i t t e n by the 

Commission. 

The Commission w i l l have two witnesses, Mr. Stamets 

and Mr. Utz. The two pipe l i n e companies who purchase gas 

- -z.-k -
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i n t h o s e two p o o l s -iaava v o l u n t a r i l y consented t o a i 3 o p u t " 

on t e s t i m o n y c o n c e r n i n g t h e i r f a c i l i t i e s and c o n c e r n i n g 

questions of market demand and capacity. 

So f i r s t I w i l l present Mr. Stamets and then 

Mr. Utz t o be followed by the representatives from the 

pipe l i n e companies. 

Mr. Nutter, have you d i s t r i b u t e d the Exhibits 

to the pipe l i n e companies and to a l l the d i s t r i b u t o r s ? 

MR. NUTTER: Yes. 

MR. PORTER: Let me ask you, are there any 

objections to consolidating these cases f o r the purpose of 
— — i — i — j i m m m i f a 

taking testimony. As Mr. Hatch has indicated there w i l l be 

separate Orders issued. 

MR. NEAL: I am C. Fincher Neal of Neal and Neal, 

Hobbs, New Mexico. We represent Cities Service along with 

Mr. LeBlanc of Tulsa. We are only interested i n Case 4693, 

but we have no objection to the Hearing being consolidated. 

ur testimony, however, w i l l only apply to that one Case 

and t h a t one formation. 

MR. PORTER: I don't believe that w i l l be any 

problem. 

MR. HATCH: No problem. 

MR. NEAL: Thank you. 

MR. STEVENS: Donald Stevens of McDermott, Conne1ly 

& Stevens, Santa Fe. We have no objection to consolidation, 

-•3-
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but f o r the purpose of c l a r i t y we suggest t h a t perhaps 

testimony on the Morrow can be heard f i r s t and then we 

can have cross-examination and discussion. I say t h i s on 

he basis that the two f i e l d s are vastly d i s s i m i l a r i n 

composition and i n pay q u a l i t y . 

MR. PORTER: Do you have any objection t o t h a t , 

Mr. Hatch, or have you prepared your testimony t o present 

both pools at the same time? 

MR. HATCH: I think the Commission could do t h a t -

very e a s i l y , but I am not sure whether the pipe l i n e 

companies' testimony would be that easily separated. Wa 

can ask them i f they have any objection. 

MR. PORTER: What about the Commission's 

testimony? 

MR. HATCH: The Commission's testimony can be 

divided easily. 

MR. KELLAHIN: Jason W. Kellahin of the f i r m 

of Kellahin & Fox, Santa Fe, appearing f o r Pennzoil. Our 

testimony i s so prepared that i f we follow the procedure 

outlined by Mr. Stevens there w i l l be a l o t of unnecessary 

r e p e t i t i o n . I t would be simpler f o r us to go ahead w i t h the 

en t i r e presentation which w i l l be very e a s i l y distinguished 

as to which pool we are t a l k i n g about. 

MR. PORTER: The Commission desires to hear a l l 

of the testimony i n the proper order, however, I must state 

6S 



a i t h i s p o i n t that,, we are U n i t e d i n t i m e s i n c e 

Mr. A m i j o must get back to Santa Fe t h i s evening. Now, 

there can be quite a b i t of testimony presented and quite 

a b i t of cross-examination, I'm sure. So as f a r as we are 

concerned we would l i k e the testimony presented i n the 

manner i n which i t can be most expeditious t o handle from 

a point of time. 

The case was o r i g i n a l l y l i s t e d and there was a 

request f o r a f u l l Commission Hearing so i t was continued 

f o r two months. 

MR. CHASE; We represent Mr. and Mrs. Grace, 

Michael P. Grace and his wi f e , Corinne Grace, of the City 

of Carlsbad. My name i s Edward Chase and my o f f i c e i s i n 

the Bank of New Mexico Building, Albuquerque, New Mexico. 

My associates, Mr. Charles C. Spann and Mr. George Hunker, Jr. 

I w i l l hand the Reporter, with your permission, the cards 

of these gentlemen. 

I f i t please the Commission, we would l i k e t o 

have the Strawn case heard f i r s t . The reason i s that J.t 

would s i m p l i f y the matter and, we thin k , get to the heart 

and guts of the s i t u a t i o n quicker. Mr. Spann of the f i r m 

of Grantham, Spann, Sanchez and Ragar, i n Albuquerque, w i l l 

take ̂ he lead i n t h i s case as our t r i a l lawyer and 

Mr. George Hunker, J r . , of Roswell, i s our associate. 

Mr. Spann, do you care to say anything? 



l j Mi?. SPANN̂ : We, of course, think the Strawn 

2! should be heard f i r s t , but we w i l l comply w i t h the r u l i n g 

of the Commission. 

MR. STAMETS: My testimony i s designed to cover 

both pools, and the Morrow f i r s t p r i m a r i l y , but the Exhibits 

which we have prepared cover both pools. 

MR. HATCH: I have a l e t t e r here from one 

company saying that i f everybody enters i n t o the s p i r i t of 

cooperation and conservation, and I think we can do t h a t , 

and I would recommend we go ahead on the o r i g i n a l grounds 

because I think we are already wasting time here. 

MR. PORTER: That i s a f a c t and the Commission i s 

going t o r u l e that the Cases w i l l be consolidated f o r t h i s 

Hearing and the Commission may proceed at t h i s time w i t h 

i t s f i r s t witness. 

RICHARD M. STAMETS, 

was called as a witness and a f t e r being duly sworn, t e s t i f i e d 

as follows: 

DIRECT EXAMINATION 

BY MR. HATCH: 

Q W i l l you state your name and p o s i t i o n f o r the record? 

A R. L. Stamets, Technical Support Chief f o r the O i l 

Conservation Commission of the State of New Mexico. 

Q And your place of residence i s i n Santa Fe? 

A Yes. 

-L-
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ji 4. That although some testimony was common to both pools, certain 

other specific testimony applied to only one pool or the other. 

5. That only the applicable common testimony and the appropriate 
i, 

specific testimony was used i n deciding each case. 

6. That separate orders were issued for each pool based upon the 

portion of the evidence pertaining to each respective pool. 

0') TTrlitla^L £otf*&.it>A^fc 

(j2) VeVk*£?^L- WHYS C"T B 0\fc«VOC £ |Mrr^aS>0<L^t> 
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IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

MICHAEL P. GRACE I I and 
CORINNE GRACE, 

Petitioners-Appellants, 

vs. No. 9866 

D i s t r i c t Court 
OIL CONSERVATION COMMISSION File No. 28l8l 
OF NEW MEXICO, 

Respondent-Appellee, 

and 

CITIES SERVICE OIL COMPANY and 
CITY OF CARLSBAD, NEW MEXICO, 

I n t e r v e n o r s . 

RESPONSE TO 
PETITION FOR STAY OF JUDGMENT 

COMES NOW respondent-appellee O i l Conservation Commis

s ion o f New Mexico and i n t e r v e n o r C i t i e s Service O i l Company, 

and i n response t o the p e t i t i o n f o r s tay o f judgment f i l e d 

by p e t i t i o n e r s - a p p e l l a n t s h e r e i n , s t a t e : 

1 . This case invo lves an appeal by p e t i t i o n e r s -

appe l l an t s f rom judgment entered by the Honorable Paul Snead 

i n Cause No. 28181, D i s t r i c t Court f o r the F i f t h J u d i c i a l 

D i s t r i c t , Eddy County, New Mexico, e n t i t l e d Michae l P. Grace 

I I and Corinne Grace, P e t i t i o n e r s , v s . O i l Conservat ion 

Commission, which judgment upheld an order o f the O i l 

Conservat ion Commission p r o r a t i n g gas p roduc t ion from the 

South Carlsbad-Morrow Gas Pool . The Honorable N . Randolph 

Reese entered h i s o p i n i o n o f the c o u r t i n Cause No. 28182, e n t i t 

l e d Michael P. Grace I I and Corinne Grace, P e t i t i o n e r s , v s . 



O i l Conservation Commission of New Mexico, Respondent, 

wherein he held that the order of the O i l Conservation 

Commission prorating gas production i n the South Carlsbad-

Strawn Gas Pool was i n v a l i d . 

2. The matters involved i n Causes Nos. 28l8l and 28l82 

before the O i l Conservation Commission were heard on a con

solidated record, but separate orders were entered by the 

O i l Conservation Commission based upon separate and d i s t i n c t 

testimony insofar as the producing formations and the 

producing characteristics of the Morrow formation, and jthe 

Strawn formations are connemerl, a l l as more f u l l y shown 

by the a f f i d a v i t of Daniel S. Nutter, Chief En finger, New 

Mexico O i l Conservation Commissionr attached hereto. 

3. The acts of the O i l Conservation Commission i n the 

two cases arose from separate and d i s t i n c t evidence,, involving 

separate and d i s t i n c t gas producing reservoirs, and the 

decisions^ i n the two cases are not i n c o n f l i c t . 

H. The o i l and gas supply of the world and, o£..the United 

States i s not a matter the O i l Conservation Commission i s 

authorized by law to consider i n prorating the production from 

a gas producing-reservoir. 

5. The existence of an abundant supply of gas i n any 

p a r t i c u l a r reservoir i s not a matter the O i l Conservation 

Commission i s a^it.hnri zed t n p.nnsi ripy py law i n prorating the 

production from a gas producing reservoir, unless the producing 

capacity of the reservoir i s i n excess of market demand. 

6. Petitioners-Appellants, at the t r i a l of t h i s cause 

i n the D i s t r i c t Court, acknowledged that although the record 
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in the case covered both the_Morrow Pool and the Strawn Pool 

injthe South Carlsbad Field, the order under attack,.pertained 

to the Morrow, and only that portion of the record jwas per-

tlnent to the hearing^ a l l as is, more, fully shown by the 

affidavit of Daniel S. Nutter attached hereto, with attached 

exhibits. 

7. The Petition for Stay of Judgment fa l l s _ t o show 

wherein Petitioners w i l l be damaged by enforcement of 

the Commissions order pending appeal. 

8. The Petition for Stay pf_Judgment attempts to argue 

matters which should more properly be heard on the appeal of 

the case. 

9 • The Petition fo^ Stay o f Judgment presents nothing 

in^ support thereojL,.ttiat has not heretofore been considered by 

this court. 

WHEREFORE, respondent-appellee Oil Conservation Commis

sion and intervenor, Cities Service Oil Company pray that 

the Petition for Stay of Judgment be denied. 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO 

A. J. LOSEE 
WILLIAM F. CARR 
Attorneys for Respondent-
Appellant, Oil Conservation 

Special Assistant Attorney 
General 

f hereby certiry,that a true copy of tha 
foregoing instrument was mailed to 
opposing counsel of record this CITIES SERVICE OIL COMPANY 

ROBERT F. LEBLANC 
JASON W. KELLAHIN 
Attorneys for Intervenor 
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IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

MICHAEL P. GRACE I I and 
CORINNE GRACE, 

Petitioners-Appellants, 

vs. 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, 

Respondent-Appellee, 

and 

CITIES SERVICE OIL COMPANY and 
CITY OF CARLSBAD, NEW MEXICO, 

Intervenors. 

AFFIDAVIT 

I , Daniel S. Nutter, being f i r s t duly sworn on oath, depose and state: 

1. That I am a registered petroleum engineer and have served as Chief 

\Petroleum Engineer of the New Mexico Oil Conservation Commission for over 

I 
Ififteen years. 
i 
i 2. That I am familiar with a l l hearings and court proceedings relating 
!to prorationing of the South Carlsbad-Morrow Pool and the South Carlsbad-

i . 

Strawn Pool. 

3. That upon the request of William F. Carr, attorney for Respondent-

Appellee, herein, I have examined the Petitioners' Trial Brief f i l e d i n 
,! 
jiDistrict Court Case 28181, and the Record f i l e d i n this case, paying special 
ij 
((attention to the t ranscr ip t of the O i l Conservation Commission hearing I n 

j; 
Cases 4693 and 4694 which were consolidated for the purpose of hearing, and the 

transcript of Eddy County District Court Case No. 28181 which i s an appeal 

jof the decision entered by the Oil Conservation Commission i n Case 4693, and 

ihave determined: 
11 

j (a) that Cases 4693 and 4694 before the Oil Conservation Commission 

| were consolidated only for the limited purpose of taking testimony 

j i n the interest of saving time, as is reflected on pages 2A through 

i 

i 6 of the transcript of the proceedings before the Commission, a 

| copy of which is attached as Exhibit I , since the two pools being 

j considered for prorationing overlay one another and gas from these 
i 
| pools is being sold to common purchasers; 

No. 9821 

District Court 
File No. 28181 



(b) that Mr. Clint Small and Mr. Lon Watkins, the attorneys 

who actually represented the Graces in District J^ourt 

Case No. 28181, agreed that certain portions of the 

evidence received at the Commission hearing only related 

to the Strawn formation; this is reflected i n the transcript 

of this case at pages 394 through 396 of the Record f i l e d 

hp-re-iTI, a copy of which is attached as Exhibit I I ; 

(c) that the Petitioners at page 3 of the Petitioners' Trial 

Brief state that a portion of the rejc&riL made. heJLorê  the 

Oil Conservation Commission applies only to the Morrow 

Pool: a copy of this page is attached hereto as 

Exhibit I I I ; 

(d) that certain exhibits introduced into evidence i n the 

consolidated cases before the Oil Conservation Commission 
li 

ti related only to one of the formations and not to the other 
ij 
|; as is reflected on page 395 of Exhibit I I which is attached 
ji 

;: hereto. 

4. That although some testimony was common to both pools, certain 

other specific testimony applied to only one pool or the other. 

5. That only the applicable common testimony and the appropriate 

ji specific testimony was used in deciding each case. 
ji 

ij 6. That separate orders were issued for each pool based upon the 
jportion of the evidence pertaining to each respective pool. 
i 
! 7. That the South Carlsbad-Strawn reservoir and the South Carlsbad-

rMorrow reservoir are vastly different types of reservoirs. 
H " 
ii 

ji 8. That whereas the Strawn reservoir pay zone i s , i n general, a 
ii 
i ; 

homogeneous limestone reef structure, the major variation of which is a thick-

ening and thinning as one proceeds from one well to another with less 

important variations i n porosity and water saturation, the Morrow formation 

is composed of many isolated stringers of porosity and permeability which are 

often present in one well but absent i n an adjoining well. 

9. That while i t may be possible to determine the reserves under a 

'given tract in the Strawn reservoir by interpolating the tract, based on the 



logs of offsetting wells, and by interpolating the net feet of pay, porosity, 

and water saturation, such a determination is hazardous at best and is not 

practicable. 

10. That i n view of the appearance and disappearance of the sand 

stringers from well to well, and the impossibility of determining the areal 

extent of any given sand stringer i n the Morrow formation, i t is v i r t u a l l y 

impossible to determine the reserves under any given tract i n the South 

Carlsbad-Morrow Gas Pool. 

11. That due to the great difference i n the nature of the respective 

reservoirs, separate and distinct testimony must be considered when deter

mining whether either of these pools should be prorated and, i f so, what 

formula should be applied. 

SUBSCRIBED AND SWORN to before me this 30th day of November, 1973. 

I 

Notary Public 

: i 

October 28, 1977 



MR. PORTER: The H e a r i n g w i l l come t o o r d e r . 

I should have made tha announcement e a r l i e r t h i s morning, 

I d i d make i t l a s t evening and most of you were here, i n 

regard t o Governor King who had t o cancel out a t the l a s t 

minute. I was i n his o f f i c e at 10:30 o'clock the day before 

yesterday before I came down to Hobbs and he had already 

made reservations and f u l l y intended to come t o the 

Hearing. 

As you know, Governor King i s very much i n t e r e s t e d 

i n the a f f a i r s of the O i l and Gas Industry and the development 

of resources i n the State. He also wanted t o come t o Hobbs 

and was extremely sorry he could not be here. Things came 

up tha t required him to cancel his appearance. He asked 

me to express his regrets to you t h a t he could not be 

hare. 

We w i l l take Cases 4693 and 4694. 

MR.' HATCH 

MR HATCH: I have asked t h a t Cases 4693 and 4694, 

having t o do wit h i n s t i t u t i n g proration i n the South Carlsbad 

Morrow Gas Pool and the South Carlsbad Strawn Gas Pool be 

consolidated fj>r the pumose of t-.his Woa-Hng nnly. There 

w i l l be two separate Orders th a t w i l l be w r i t t e n by the 

Commission. 

The Commission w i l l have two witnesses, Mr. Stamets 

and Mr. Utz. The two pipe l i n e companies who purchase gas 
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i a t h o s e t w o p o o l s J i a v a v o l u n t a r i l y c o n s e n t e d t o a l s o " put: 

on testimony concerning t h e i r f a c i l i t i e s and concerning 

questions of market demand and capacity. 

S o * f i r s t I w i l l present Mr. Stamets and then 

Mr. Utz to be followed by the representatives from the 

pipe l i n e companies. 

Mr. Nutter, have you d i s t r i b u t e d the Exhibits 

to the pipe l i n e companies and to a l l the d i s t r i b u t o r s ? 

MR. NUTTER: Yes. 

MR. PORTER: Let me ask you, are there any 

objections to consolidating these cases f o r the purpose of 

taking -testimony. As Mr. Hatch has indicated there w i l l be 

separate Orders issued. 

MR. NEAL: I am C. Fincher Neal of Neal and Neal, 

Hobbs. New Mexico. We represent Cities Service along w i t h 

Mr. LeBlanc of Tulsa. We are only interested i n Case 4693, 

but we have no objection to the Hearing being consolidated. 

Our testimony, however, w i l l only apply to that one Case 

and t h a t one formation. 

MR. PORTER: I don't believe that w i l l be any 

problem. 

MR. HATCH: NO problem. 

MR. NEAL: Thank you. 

MR. STEVENS: Donald Stevens of McDermott, Connelly 

& Stevens, Santa Fe. We have no objection to consolidation, 
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PACE 4 

I b u t f o r the purpose of c l a r i t y we suggest that perhaps 

j 

i testimony on the Morrow can be heard f i r s t and then we 

c,aa haY8 crafts-fixami.rififinn anil,.fli senssinn. I say t h i s nn 

tha basis th a t the two f i e l d s are vastly d i s s i m i l a r i n 

composition and i n pay q u a l i t y . 

MR. PORTER: Do you have any objection to t h a t , 

Mr. Hatch, or have you prepared your testimony t o present 

both pools at the same time? 

MR. HATCH: I think the Commission could do that 

very e a s i l y , but I am not sure whether the pipe l i n e 

companies' testimony would be that easily separated. We 

can ask them i f they have any objection. 

MR. PORTER: What about the Commission's 

testimony? 

MR. HATCH: The Commission's testimony can ba 

divided easily. 

MR. KELLAHIN: Jason W. Kellahin of the f i r m 

of Kellahin & Fox, Santa Fe f appearing f o r Pennzoil. Our 

testimony i s so prepared that i f we follow the procedure 

outlined bv Mr. Stevpr^ t-h^-r^ wi 11 h><* a l o t of unnecessary 

r e p e t i t i o n . I t would be simpler f o r us to go ahead with the 
> 

j / e n t i r e presentation which w i l l be very eas i l y distinguished 

X " ~ 
as t o which pool we are.._t*1Tging ahnnt. 

MR. PORTER: The Commission desires to hear a l l 

of the testimony i n the proper order, however, I must state 

BB 



at t h i s point that,, we are l i m i t e d i n time since 

Mr. Armijo must get back to Santa Fe t h i s evening. Now, 

there can be quite a b i t of testimony presented and quite 

a b i t of cross-examination, I'm sure. So as f a r as we are 

concerned we would l i k e the testimony presented i n the 

manner i n which i t can be most expeditious t o handle from 

a p o i n t of time. 

The case was o r i g i n a l l y l i s t e d and there was a 

request f o r a f u l l Commission Hearing so i t was continued 

f o r two months. 

MR. CHASE: We represent Mr. and Mrs. Grace, 

Michael P. Grace and his wife, Corinne Grace, of the City 

of Carlsbad. My name i s Edward Chase and my o f f i c e i s i n 

the Bank of New Mexico Building, Albuquerque, New Mexico. 

My associates, Mr. Charles C. Spann and Mr. George Hunker, Jr. 

I w i l l hand the Reporter, with your permission, the cards 

of these gentlemen. 

I f i t please the Commission, we would l i k e t o 

have the Strawn case heard f i r s t . The reason i s that i t 

would s i m p l i f y the matter and, we t h i n k , get to the heart 

and guts of the s i t u a t i o n quicker. Mr. Spann of the f i r m 

of Grantham, Spann, Sanchez and Ragar, i n Albuquerque, w i l l 

take ?the lead i n t h i s case as our t r i a l lawyer and 

Mr. George Hunker, J r . , of Roswell, i s our associate. 

Mr. Spann, do you care to say anything? 
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l j MR. SPANN̂ : We, of course, think the Strawn 
i 

2 j should be heard f i r s t , but we w i l l comply w i t h the r u l i n g 

of the Commission. 

MR. STAMETS: My testimony i s designed to cover 
t.. 

both pools, and the Morrow f i r s t p r i m a r i l y , but the Exhibits 

which we have prepared cover hnth pnnls. 

MR. HATCH: I have a l e t t e r here from one 

company saying that i f everybody enters i n t o the s p i r i t of 

cooperation and conservation, and I think we can do t h a t , 

and I would recommend we go ahead on the o r i g i n a l grounds 

because I think we are already wasting time here. 

MR. PORTER: That i s a f a c t and the Commission i s 

going t o rul e that tha Cases w i l l be consolidated f o r t h i s 

Hearing and the Commission may proceed at t h i s time w i t h 

i t s f i r s t witness. 

RICHARD M. STAMETS, 

was called as a witness and a f t e r being duly sworn, t e s t i f i e d 

as follow3: 

DIRECT EXAMINATION 

BY MR. HATCH: 

Q W i l l you state your name and pos i t i o n f o r the record? 

A R. L. Stamets, Technical Support Chief f o r tha O i l 

Conservation Commission of the State of New Mexico. 

Q And your place of residence i s i n Santa Fe? 

A Yes. 
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X 

EXHIBIT I I , exercise of the j u r i s d i c t i o n , i n t h i s particular 

case. I would be "inclined to allow the Amended 

Petit ion for Review, and take i t that the 

re3pcrt3ivs pleadings, would be directed t o t h a t , 

\ and I see no raal problaa thare. 1 w i l l allow the 

Kov, X don't have the o r i g i n a l t r a n s c r i p t . Should 

that be introduced? 

y 5^ - MR. VJATK1HS: Court please, have asked 

that i t be introduced, aad the Cssnission has 

brought that i a . togetharjwdth tha Exhibits. Now 

v i t a reference to this t r a n s c r i p t a v?e have 

discus aad the satter with Mr. Losee, and-in t±LS 

interest of saving both t i r e and mon^y. and -in 

the event that this goes cn appeal, .we have 

agreed that various parta of the transcript be 

deleted, and particular? with' reference t o the 

testigeny concsming the Strain geol, rather then 

tha Horror. We are only interested i n the I-forrcr^* 

TEE COURT: I noted that the tra> ^?era 

ccabiaad for purposes of haarixsg. Qbvio?*3ly, 

frcn» reading the transcript, acres of that t e s t i 

mony i s applicable only to tha Strawn Formation, 

and r e a l l y has no useful purpose here. 

MR. LOSEE: For the record, a3 f a r as ths 

te3tiscsy i s concerned, i t i s cur belief that 
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V 

l i r . Staiaats9 testiscny, cocssencing on Page 18, 

Line 24, running through Pa%a T.*Tvr fij 

tha tastiaony of Hr. Wllliaas, corrrnencing oa 

Page 130, Line 14, r e n i n s through Page 136, 

can ba oaittad aa i t pertains solely^ tp„tbe 

Strata Forma tion. Also, that O i l Conservation 

Coocaission's Exhibit D, E, g, G, H, and I , _aad 

a l l of the Harris Aatra:U._ Exhibits, 1 through 10, 

can be oaitted ? and ffith those exceptions, we* 11 

stipulate to the record and the Certificate. 

I'd l i k e to also have a Certified Copy of Order 

R-4034, to which the Cotaaissicn took administrat

ive notice i n tha hearing, ba the hearing on tso 

of the three unorthodox s?ell location of the 

Petitioners. 

THE COUBT: A i l r i g h t . Any objection to 

that? • • 1 >• , r 

MR. WATXIHS: I have not seen that. 

(Docuxeat handed to Mr. Watkins, and 

sx gained by Hr. Watkins and Mr. Staall.) 

HS. SHALL: A3 I tm-derstand t h i s , your 

honor, this i s tha ordar establishing the penalty 

i n raspect to this particular v e i l . 

MR. LOSEE: Y^s, s i r . 



record, by reference i n the Conservation 

ectasias ion's hearing, and cons 2 quant l y ve have 

no objections. 

THE COURT: Fine. I t w i l l be admitted than. 

Wall, I take i t then, tha next step i s , l e t's 

hear from the Petitioner on tha questions raisad 

by the Petition for Review, as to your visws on 

uiv; t h i s sattsr should be n u l l , set aside, and 

held for naught. 

MR. SMALL: Yes, s i r . We do have scse 

sarious objections to the order, and «a ^jould 

Ilka to discuss tha record with your honor, i n 

the l i g h t of what na take to be the applicable 

Hew Hexlco Law. Under the decision i n the 

Continental Case, which i s the lead case on gas 

proration i n t h i s state, the Court pointed out 

that the Cossaission had two statutory j u r i s 

dictional areas or obligations i n respect to 

pre ration of gas . I t can and should prorata vihtm 

i t U necessary to prevent waste, by proration i n 

thai s ana a — I nean, r e s t r i c t the ar-cunt of gas 

than could be produced fren a particular pool, to 

a i-.vel that ^ i l l not constitute waste. I t has 

a c irraspending duty whan i t cakes such a 

re s t r i c t i o n on the t o t a l withdrawal fren the pool, 
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EXHIBIT I I I 

occur in the South Carlsbad-Morrow Gas Pool unless production 

therefrom i s restricted pursuant to Section 65-3-13 (c), N.M.S.A., 

1953 Comp.; 

( i i ) i t contains no basic conclusions of fact re

quired to support an order designed to protect correlative 

rights? and 

( i i i ) i t deprives Petitioners of t h e i r property 

without due process of law i n t h a t i t does not r e s t upon an 

authorized s t a t u t o r y basis, i s not supported by sub s t a n t i a l 

evidence, i s incomplete, vague and i n d e f i n i t e . 

REVIEW OF THE RECORD 

This case must be decided by the Court s o l e l y on the 

basis of the record made before the Commission without the aid 

of any a d d i t i o n a l evidence outside the record received by the 

Commission. Continental O i l Co. v. O i l Conservation Com'n., 

373 P.2d 809. This being the case, a review of the record made 

before the Commission i s imperative. 

Although the record covers both the Morrow Pool and 

the Strawn Pool i n the South Carlsbad F i e l d , the order under 

attack pertains only t o the Morrow, and^pnjy that, p o r t i o n of the 

record i s pertinent t o _ t h i s p r o c e e d i n g . 

Sta f f testimony on behalf of the Commission i n support 

of i t s action came from R. L. Stamets, Technical Support Chief 

f o r the Commission (Tr. 6-40, 74-81) and from E l v i s Utz, an 

engineer f o r the Commission. (Tr. 41-73) • . 

Mr. Stamets produced seven exhibits as foll o w s : 

Exhibit 1 - A tabulation of w e l l data l i s t i n g a l l wells 

by operator or lease name, etc., location of each w e l l , i t s 
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IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

MICHAEL P. GRACE I I and 
CORINNE GRACE, 

Petitioners-Appellants, 

vs. 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, 

Respondent-Appellee 

and 

CITIES SERVICE OIL COMPANY and 
CITY OF CARLSBAD, NEW MEXICO, 

Intervenors. 

PETITION FOR STAY OF JUDGMENT 

COME NOW the petitioners-appellants and move the 

Court, i n exercise of i t s o r i g i n a l j u r i s d i c t i o n under Supreme 

Court Rule 9 and superintending control under A r t i c l e V I , 

Section 3, of the New Mexico Constitution, f o r a rehearing 

on t h e i r motion for a stay i n the captioned matter and for 

the granting of an order of t h i s Court staying the judgment 

of the lower court and the order of the O i l Conservation Com

mission of the State of New Mexico, and on behalf of said 

p e t i t i o n would state as follows: 

1. That petitioners-appellants have heretofore f i l e d 

a p e t i t i o n for a stay order which was disallowed by t h i s Court 

and subsequently f i l e d a p e t i t i o n f o r rehearing and evidentiary 

hearing on motion for stay of judgment which was disallowed; 

that since the entry of the l a s t order above-mentioned, the 

Honorable N. Randolph^Reese entered an opinion of the^court 

i n Cause No. 28182 , entitled_„Michael. P.. Grace I I and. Cnrinne 

No. 9866 

D i s t r i c t Court 
F i l e No. 28181 



Grace, Petitione Q1L_C« Commission of New 

Mexico, Respondent, wherein he ruled that the O i l Conservation 

Commission acted unreasonably, a r b i t r a r i l y , unlawfully, and 

capriciously; that i n said cause the court had before i t the 

same t r a n s c r i p t and evidence that the O i l Conservation Commission 

considered i n rendering i t s decision i n the w i t h i n cause as per 

the attached a f f i d a v i t of Frederick B. Howden, member of the 

bar of the State of New Mexico. 

2. That as a r e s u l t of Judge Reese's decision and 

the decision of Judge Paul Snead, there are presently two dia-

met r i c a l l y opposed decisions concerning the acts of the O i l 

Conservation Commission of the State of New Mexico arising 

from the same evidence and concerning the same purpose; that 

by v i r t u e of the entry of the opinion of Judge Reese, i t i s 

quite apparent that the appeal of the appellants herein has 

merit and i s not frivolous and i t i s further apparent that the 

persons most l i k e l y to suffer damage herein are appellants. 

3. That the o i l and gas supply of the world and 

p a r t i c u l a r l y the United States i s c r i t i c a l . 

4. ' That the f i e l d from which petitioners-appellants 

wells are producing has an abundant supply of gas. 

5. That production i n greater quantity than i s 

presently allowed under O i l Conservation Commission Order No. 

R-1670-L w i l l have no deleterious e f f e c t upon gas reserves or 

6. That unless the order of the Commission be stayed 

true waste and destruction of co r r e l a t i v e r i g h t s s h a l l r e s u l t . 

market demand. 
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7. That the requirements of (consumers If or gas 

producible from p e t i t i o n e r s ' wells f a r outweigh a theo r e t i c a l 

and erroneous assumption that the wells affected by t h i s order 

were overproducing. 

MARCHIONDO & BERRY, P. A. 
Attorneys for Petitioners-Appellants 
P. 0. Box 568 
Albuquerque, New Mexico 87103 

By € 
William C. Marchiondo 



IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

MICHAEL P. GRACE I I and 
CORINNE GRACE, 

Petitioners-Appellants, 

vs. No. 9866 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, 

Respondent-Appellee 
D i s t r i c t Court 
F i l e No. 28181 

and 

CITIES SERVICE OIL COMPANY and 
CITY OF CARLSBAD, NEW MEXICO, 

Intervenors. 

A F F I D A V I T 

I , FREDERICK B. HOWDEN, being f i r s t duly sworn 

on oath, depose and state: 

1. That I was the attorney for Michael P. Grace I I 

and Corinne Grace in Cause 28182, entitled Michael P. Grace II 

and Corinne Grace, Petitioners vs. Oil Conservation Commission 

of New Mexico, Respondent; that said appeal to the District Court 

arose out of a hearing before the Oil Conservation Commission of 

New Mexico wherein that case, among others, was consolidated 

before the New Mexico Oil Conservation Commission with Case 

4694, being the Oil Conservation Commission number allotted to 

Cause 28182 and Case 4693 being allotted to the within cause; 

that on Page 2A of the hearing before the Oil Conservation Com

mission of New Mexico, a copy of which is attached hereto as 

Exhibit 1, both cases were consolidated. L JlsJh 



2. That i n the appeal before the D i s t r i c t Court 

of Eddy County, I submitted b r i e f s / i n connection with the 

unreasonably, unlawfully, a r b i t r a r i l y , and capriciously i n 

al l o c a t i n g the production from the Carlsbad-Strawn solely 

upon the basis of the surface acreage involved i n the O i l 

Conservation Commission's d e f i n i t i o n of the pool; that on the 

second day of November 1973, the Honorable N. Randolph Reese 

entered an opinion of the court, a copy of said opinion being 

attached hereto as Exhibit 2, wherein the Court ruled that 

our contention was correct. 

3. That at the request of William C. Marchiondo, 

attorney f o r the petitioners-appellants herein, I have examined 

the t r a n s c r i p t of the O i l Conservation Commission of New Mexico 
, *- i ^ 

as i t applies to the Carlsbad-Strawn hearing and have determined 

i n view of the consolidation the evidence submitted on the 

Carlsbad-Strawn i s the same evidence submitted on the Carlsbad-

Morrow; that a copy of the face sheet regarding said hearing 

and the t r a n s c r i p t prepared from said hearing before the O i l 

Conservation Commission of the State of New Mexico i s attached 

hereto as Exhibit 3; tha t from an examination of the t r a n s c r i p t 

the O i l Conservation Commission of New Mexico r e l i e d upon the 

same testimony i n rendering i t s decision i n both cases u t i l i z i n g 

the surface acreage i n a l l o c a t i n g production from the respective 

FREDERICK B*. HOWDEN 

SUBSCRIBED AND SWORN to before me t h i s 23rd day of November/1973. 

appeal asserting that the O i l Conservation Commission acted 

pools. 

Notary Public 
My commission expires: 
A p r i l 17, 1976 
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r MR. PORTER: The Hearing w i l l cone to o-• 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I should have made the announcement e a r l i e r t h i 

I did make i t l a s t evening and most of you were here, i n 

regard to Governor King who had t o cancel out at the l a s t 

minute. I was i n his o f f i c e at 10:30 o'clock the day before 

yesterday before I came down to Hobbs and ha had already ' 

made reservations and f u l l y intended to come t o the 

Hearing. 

As you know, Governor King i s very much interested 

i n the a f f a i r s of the O i l and Gas Industry and the development 

of resources i n the State. He also wanted to come t o Hobbs 

and was extremely sorry he could not be here. Things came 

up that! required him t o cancel h i s appearance. He asked 

me t o express h i s regrets t o you t h a t he could not be 

here. 

We w i l l take Cases 4693 and 4694. 

MR. HATCH 

MR HATCH: I have asked t h a t Cases 4693 and 4694, 

having to do w i t h i n s t i t u t i n g p r o r a t i o n i n the South Carlsbad 

Morrow Gas Pool and the South Carlsbad Strawn Gas Pool be 

consolidated f o r the purpose of t h i s Hearing only. There 

w i l l be two.separate Orders t h a t w i l l be w r i t t e n by the 

Commission. 

The Commission w i l l have two witnesses, Mr. Stamets 

and Mr. Utz. The two pipe l i n e companies who purchase gas 

EXHIBIT 1 

VA 



IN THE DISTRICT COURT OF EDDY COUNTY 

STATE OF NEV/ MEXICO 

MORRIS R. ANTWEIL, DELTA 
DRILLING COMPANY and MABEE 
PETROLEUM COMPANY, 

Petitioners, 

-vs-

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, 

Respondent. 

No. 28180 

No. 28182 

and 

MICHAEL P. GRACE I I and 
CORINNE GRACE', 

Petit loners, 

-vs-

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, 

Respondent. 

OPINION OF THE COURT 

The Oil Conservation Commission, i n consolidated cases, heard 

testimony of their employees and of the parties and their w i t 

nesses i n connection with the prorationing of gas under both the 

Carlsbad-Morrow and the Carlsbad-Strawn Pools at and near Carlsbad 

New Mexico. 

This opinion deals solely with the Carlsbad-Strawn and l t is 

the Opinion of the Court that the Oil Conservation Commission 

EXHIBIT 2 



i 

acted unreasonably, unlawfully, arbi t r a r i l y nnd capriciously in 

allocating the production from the Carlsbad-Strawn solely upon 

the basis of the surface acreage involved in the Oil Conservation 

Commission's definition- of the pool, and therefore, that portion 

of -.Commission Order R-1670-M i:; void and should be set aside. 

The Oil Commission, in said hearing, wholly Tailed to carry 

out the law under which they were setting the allowables for said 

f i e l d in that, Section 65-3-1hA of the 1953 New Mexico Statutes 

Annotated, requires the Commission to afford to the owner of each 

property in a pool the opportunity to produce his just and equi

table share of the o i l and gas, or both, in the pool, being an 

amount, so far as can be practically determined, in so far as can 

be practically obtained without waste, substantially in proportion 

that the quantity of the recoverable o i l or gas, or both, under 

such property bears to the total recoverable o i l or gas,.or both, 

in the pool, and for this purpose to use his just and equitable 

share of the reservoir energy. 

The Oil Commission, in posting i t s 100$ Surface Acreage for

mula, called' attention to the fact that other fields in the State 

were operating on a Surface Acreage formula without stating whethejr 

or not any of such fields had been so established over the objec

tion., or protest of any operators or owners therein; together with 

the testimony of one of the Oil Conservation Commission's employee 

that^t^would be d i f f j x u l t J:o^M£in^_J^air reservcdĵ _and--:fe-i, Ĝt 

gas reserve figure. The undisputed evidence of the Petitioners 

was"~that"the_foundationary facts as required by both the above 



i 

quoted statute and Section 65-3-29H, 1953 NMSA, and the cases of 

Continental Oil Company versus Oil Conservation Commission, 

70 Nev Mexico 310, 373 Pacific Second 809 and El Paso Natural Gas 

Company versus Oil Conservation Commission, 76 New Mexico 268, 

klk Pacific Second *+96, could be ascertained by standard geologica L 

and engineering practices. These Statutes and cases, de f i n i t e l y 

require the Oil Commission, i n carrying out i t s duty, to f i n d : 

(1) The amount of recoverable gas under each producers' t r a c t ; 

(2) The t o t a l amount of recoverable gas i n the pool; (3) The pro

portion that the t o t a l amount of recoverable gas under each pro

ducers' tract bears to the total amount of recoverable gas i n the 

pool and; (k) What proportion of the arrived at proportion can be 

recovered without waste. The El Paso case relaxed the Continental 

Oil Company case to the extent that i t held the foundationary facts, 

or t h e i r equivalents, are necessary requisites to the v a l i d i t y of 

an order replacing a formula i n current use and, i n the mind of the 

Court, such requirements would be necessary to establish a new 

order i n the f i r s t instance. The witness Stametz having t e s t i f i e d 

to the conclusion that i t would not be practical to determine the 

foundationary facts i n this case, did admit that under engineering 

and geological principles that the reservoir capacity could be 

determined and the tract reserves for each producing tract could 

also be determined after expenditures and work. I t is the opinion 

of the Court that this conclusion of i m p r a c t i b i l i t y w i l l not stand 

as substantial evidence i n thc face of such an admission and of 

the "undisputed testimony of the witnesses Williams and Raney who 



both t e s t i f i e d at length as to the manner of determining the 

reservoir reserves and the tract reserves and the manner of allow

ing each producer to produce his f a i r share of the reserves and 

for his use of a f a i r share of the reservoir energy in so produc

ing. The undisputed testimony, is that the wells i n the Carlsbad-

Strawn vary greatly as to productibility and reserves and that a 

Surface Acreage allocation would v i o l a t e , instead of protecting, 

correlative rights; i n that the wells within the tracts having the 

greatest amount of reserves, would only be allowed to produce an 

equal amount to the wells with a great deal less reserves and 

energy so that, according, to the findings of the Commission, ther 

would be drainage uncompensated from the higher capacity wells to 

the weaker wells which could s t i l l produce the allowable. 

From the foregoing, i t follows that the Commission's Findings 

of Fact, numbered 66, 69, 73, 7^, 78, 80 and 82, are not supported 

by substantial evidence. 

IT IS THEREFORE ORDERED by the Court that Findings of Fact, 

numbered 66, 69, 73, 7V, 78, 80 and" 82, are n u l l and void and the 
* # 

same are vacated and held for naught, and; 

IT IS* FURTHER ORDERED by the Court that that portion of Oil 

Conservation Commission Order R-1670-M, denominated Special Rules 

C.8(A) be, and the same is hereby, set aside as n u l l and void as 

a"result of unreasonable, unlawful, arbitrary•and capricious actio 

on the part of the Oil Conservation Commission and that this case 

be remanded to the Oil Conservation Commission with directions to 

f i x an allocation formula i n compliance with the applicable pro

visions of law. 

DONE this day of November, 1973-
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NEW MEXICO O I L COMSHP.VATICV'J CO''MI s:. : • •; 
CITY HALL BUILDING ..^ * 

HOBBS, NEW MEXICO 
A p r i l 19 & 2 0 , 1972 

STATE Or r.- .', > 
CO'JNfY Or-" ' 

COMMISSION HEARING 

IN THE MATTER OF: 

The hearing c a l l e d by the O i l Conservation 
Commission on i t s own motion t o consider 
i n s t i t u t i n g gas prorationing i n the 
South Carlsbad-Morrow Gas Pool and the 
South Carlsbad-Strawn Gas Pool, Eddy 
County, New Mexico 

"53 r n 

FR.'VNCES M. wji.UiJv 
S^rk of the District Cc:.r 

Case No. 4693 
and 

Case No. 4694 

BEFORE: State Geologist A. L. Porter, J r . , Secretary-Director 
Land Commissioner Alex Armijo, Member 

TRANSCRIPT OF HEARING 

EXHIBIT 3 



1 IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 
Thursday, November 1, 1973 

2 

•3 NO. 9821 

4 MICHAEL P. GRACE, I I and 
CORINNE GRACE, 

Petitioners-Appellants, 

vs. Eddy County 

Intervenors. 

5 

6 

7 
OIL CONSERVATION COMMISSION 

8 OF NEW MEXICO, 

9 Respondent-Appellee, 

10 and 
11 CITIES SERVICE OIL COMPANY 

and the CITY OF CARLSBAD, 

12 

13 

14 

25 This matter coming oh for consideration by the Court upon 

ngji motion for Rehearing and for Evidentiary Hearing on morion f o r Stay 

27 of Judgment, and the Court having considered said motion and 

23 b r i e f of counsel and being s u f f i c i e n t l y advised i n the premises; 

29 j IT IS ORDERED that motion for rehearing and for evidentiary 

20 hearing on motion f o r stay of judgment be and the same i s hereby 

21 denied. 

22 
2 3 ATTEST: A True Copy 

uj.er.< o i the Supreme Court 
2 5 of the State of New Mexico 

26 • * - //, 

27 

28 

29 

30 

31 

32 

i 
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IN THE SUPREME COURT OP THE STATE OF NEW MEXICO 

MICHAEL P. GRACE I I and 
CORINNE GRACE, 

Petitioners-Appellants, 

vs. No. 9821 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, 

District Court 
Fil e No. 28181 

Respondent-Appellee, 

and 

CITIES SERVICE OIL COMPANY and 
CITY OF CARLSBAD, NEW MEXICO, 

Intervenors. 

ENTRY OF APPEARANCE 

Comes now William F. Carr, Special Assistant Attorney General 

representing the Oil Conservation Commission of the State of New 

Mexico, P. 0. Box 2088, Santa Fe, New Mexico, and herewith enters 

his appearance as Attorney for the Respondent-Appellee Oil Conser

vation Commission of New Mexico in this cause. 

Dated this 30th day of November, 1973. 

I hereby certify that on the 

30th day of November, 1973, a 

copy of the foregoing pleading 

was mailed to opposing counsel 

of record. A Vv 

WIL1IAM F. CARR 
Special Assistant Attorney GeneralN 
representing the Oil Conservation 
Commission of the State of New Mexico 



MARCHIONDO & BERRY, P.A. 
William C. Marchiondo ATTORNEYS A T LAW 
Chorles G. Berry 
Robert L. Thompson 3 | 5 FIFTH STREET N.W. — P. O. BOX 568 
Mory C. Walters ALBUQUERQUE, NEW MEXICO 87103 
Paul Taekett, of Counsel M 5 2 4 7 ^ 7 5 1 

October 29, 1973 

Mr. A. J. Losee 
Attorney a t Law 
P. 0. Drawer 239 
A r t e s i a , New Mexico 88210 

Mr. Jason W. K e l l a h i n 
Attorney a t Law 
500 Don Gaspar 
Santa Fe, New Mexico 87501 

Re: Grace, e t a l . v. O i l Conservation Commission, 
et a l . 

Gentlemen: 

Enclosed i s a copy of our P e t i t i o n f o r Rehearing and 
For E v i d e n t i a r y Hearing on Motion f o r Stay of Judgment 
along w i t h a copy o f our b r i e f i n support of t h i s 
p e t i t i o n . 

Very t r u l y yours, 

WCM:gn 

Enc. 



IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

MICHAEL P. GRACE I I and 
CORINNE GRACE, 

Petitioners-Appellants, 

vs. No. 9S21 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, 

Re3pondent-Appallae, 

and 

CITIES SERVICE OIL COMPANY 
and THE CITY OF CARLS3AD, 

Intervenors. 

PETITION FOR REHEARING AND FOR EVIDENTIARY 
HEARING ON MOTION FOR STAY OF JUDGMENT 

COME NOW the Petitioners-Appellants and move the 

Court i n i t s exercise of o r i g i n a l j u r i s d i c t i o n under Supreme 

Court Rule 9 ar.d superintending control under A r t i c l e V I , §3, 

of the New Mexico Constitution, for a rehearing on t h e i r Motion 

for Stay i n the captioned matter, and f o r an evidentiary hearin 

thereon, and i n support of t h i s p e t i t i o n , say: 

1. That the o i l and ga3 supply of the world, and 

pa r t i c u l a r l y the United States, i s c r i t i c a l . 

2. That the f i e l d from which pe t i t i o n e r s ' wells ara 

producing has abundant supply of gas. 

3. That production i n greater quantity than i s 

presently allowed under O i l Conservation Commission Ordar No. 

R-1670-L w i l l have no deleterious ef f e c t upon gas reserves or 

market demand. 



4. That on approximately October 4, 1972 following 

the petitioners f i l i n g of a notice of appeal herein, an order 

was issued by tha O i l Conservation Commission restraining 

petitioners from producing and ordering a shut-in of p e t i t i o n e r s 1 

wells, obtaining a court order restraining petitioners from pro-

. ducing any gas u n t i l such time a3 the quotas allowable under the 

/" Commission's order had been caught up with i n terms of time over 

" cs which such allowables could be produced i n accordance with the 

{ C r order of the Commission. 

5. That during such shut-in period certain tests were 

performed by a former vice-president of Pubco, a practicing 

engineer; that the tests so performed disclosed that tha shut-in 

ordered was working permanent damage to the wells so shut i n and 

that the t o t a l reserve of the weil3 and i n p a r t i c u l a r p e t i t i o n e r s 1 

largest producing well i n the entire f i e l d , would be completely 

l o s t . 

5. That to continue i n force the shut-in order and to 

deny a stay of the pro-ration order as wall as the shut-in order 

w i l l create permanent and irreparable harm to pe t i t i o n e r s ' wells, 

and i n a l l p r o b a b i l i t y , to a l l cf the wells of the f i e l d i f there 

i s merit to the Commission findings that there i s an inter-connection 

between the producing wells i n the pool. 

7. That unless the order of the Commission be stayed 

true waste and destruction of correlative r i g h t s shall r e s u l t . 

8. That under-production of pet i t i o n e r s ' wells as 

well as complete destruction of t h e i r capacity to produce w i l l 

cause serious and irreparable harm to the citizens of the State 

and nation, as w e l l as to petiti o n e r s . 

-2-



9. That the requirements of consumers f o r gas 

producible from peti t i o n e r s ' wells far outweigh a the o r e t i c a l 

and erroneous assumption that the wells affected by t h i s order 

were overproducing. 

MARCHIONDO & BERRY, P. A. 
Attorneys f o r Petitioners-Appellants 
P. 0. Box 56S 
Albuquerque, New Mexico 87103 

ORIGINAL SIGNED BY. 
WILLIAM C. MARCHIONOB 

• By 
William C. Marchiondo 

I hereby c e r t i f y that 
a true copy of the 
foregoing has been 
mailed t o opposing 
counsel t h i s 29th 
day of October 1973. 

C'̂--;.'-"'.'-.!. S •• ̂  RV 
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IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

MICHAEL P. GRACE I I and 
CORINNE GRACE, 

Petitioners-Appellants, 

vs. No. 9821 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, 

Respondent-Appellee, 

and 

CITIES SERVICE OIL COMPANY 
and THE CITY OF CARLS3AD, 

Intervenors. 

BRIEF IN SUPPORT OF PETITION 
FOR REHEARING AND FOR EVIDENTIARY 

HEARING ON MOTION FOR STAY OF JUDGMENT 

ARGUMENT 

THE COURT HAS CONSTITUTIONAL FG;V3R 
TO HEAR EVIDENCE IN ITS EXERCISE 
OF ORIGINAL JURISDICTION AND 5UPER-
I.;TE'OIc;3 CONTROL. 

Rule 9 of the Rules of the Supreme Court, 521-1-1(9} , 

N.M.S.A. {1953} , provides that the Supreme Court may determine, 

a f t e r an appeal i s taken or a w r i t cf error issued, that tha 

D i s t r i c t Cocrt should have allowed supersedeas and f a i l e d to do 

so. and the Court may then grant additional time w i t h i n which the 

appellant shall f i l e the bond i n the Supreme Court. Sub-section 

3 of the Rule clearly indicates the nature of the Supreme Court'3 

o r i g i n a l j u r i s d i c t i o n i n a proceeding of t h i s nature, i n i t s 

provisions that the clerk of the Supreme Court 3hali give prompt 

notice of the Court's approval of a supersedeas bond t o the D i s t r i c t 

Court which rendered the judgment below. 



Likewise, Section 3 of A r t i c l e V I , New Mexico Con

s t i t u t i o n , provides that the Court shall have o r i g i n a l j u r i s d i c t i o n 

"to hear and determine" matters embracing i t s "superintending 

control over a l l i n f e r i o r courts" and to issue 3uch w r i t s as 

are "necessary or proper f o r the complete exercise of i t s 

j u r i s d i c t i o n . " 

Thus, whereas the request to present evidence upon a 

hearing for 3tay of judgment may ba unusual, i t i s not unprec

edented, nor i s i t improper. T h i r t y - f i v e years ago t h i s Court 

recognized the ranging powers given to i t by the Constitution, 

and approvingly c i t e d t h i s language from People ex r e l . Green 

v. Court of Appeals of Colorado, 51 L.R.A. l l l i 

"'The power of superintending control i s 
an extraordinary power. I t i s hampered 
by no specific rules or means for i t s 
exercise. I t i s so general and compre
hensive that i t s complete and f u l l extant 
and use have p r a c t i c a l l y h i t h a r t o not 
baen f u l l y ?.nd completely known and 
exemplified. I t i s unlimited, being 
bounded only by the exigencies which 
c a l l for i t s oxercise. A3 new instances 
of thesa occur i t w i l l bs found able to 
cope with them. And, i f required, the 
tribunals having authority to exercise 
i t w i l l , by vi r t u e of i t po-saess the 
power to invent, frame, and formulate 
new and additional inaans, w r i t s , and 
proc5sse3 whereby i t may be exerted.*" 

State v.Roy, 40 N.M. 397, 
"at 422-23, 60 ?.2d 656 {1935). 

This Court has, i n tha past, conducted evidentiary hearings, as 

i s apparent from the Opinion of In ra Marron, 22 N.M. 252, 160 

Pac. 391 {1916)? P e t i t i o n of A l a r i d , No. 9530, ( f i l e d June 22, 

1973). As long ago as Owen v. Van Stona, 17 N.M. 41, 121 Pac. 

611 (1912) , and as recently as State Racing Coram*n v. McManus, 

32 N.M. 103, 475 P.2d 757, i t was said that intervention by the 



Supreme Court, i n the exercise of i t s supervisory con t r o l , 

" w i l l l i e even where there i3 a remedy by appeal, where i t 

i s deemed to be i n the public i n t e r e s t to s e t t l e the question 

involved at the e a r l i e s t moment." 

Certainly, i t i s i n the public i n t e r e s t to have t h i s 

issue of gas production settled immediately. The world c r i s i s 

i s s t i l l w i t h us? and Winter 1973 i s but a cold breath away. 

The a v a i l a b i l i t y of a l l sources of energy i s a c r i t i c a l issue 

i n the welfare of the ent i r e nation at t h i s moment and to con

template what peti t i o n e r s ' believe i s inc l u s i v e l y provable to 

t h i s Court by an evidentiary hearing, i . e . , that gas reserves 

and gas production are actually being destroyed by the conduct 

of tha O i l Conservation Commission and that denial of a 3tay 

ordar pending appeal of the decision, i n view of tha acute 

resource shortage facing tha world, i s un-think able. 

Petitioners urga the Court to assu-r.a i-3 powers i n 

th i s cr^va ^nd unprac-sj^ntsd o^r^rcr^^^y} :and to arrant tha 

petitioners the opportunity to present to the Court first-hand 

evidence of the necessity for prompt remedial action i n the 

form of stay of the administrative order entered i n t h i s matter. 

MARCHIONDO & 3SRRY, P. A. 
Attorneys for Petitioners-Appellants 
?. 0. Box 56 3 
Albuquerque, New Mexico 8710 3 

0P!?vf-:AL SIGNED BY 
WlLLU* C MARCHIONDO 

By 
William C. Marchiondo 

-3-



— -V ,,,.4 2 jp^U^f * IK*.* < J</?yi< • 

IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

MICHAEL P. GRACE I I and 
CORINNE GRACE, 

Petitioners-Appellants, 

vs. 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, 

Respondent-Appellee, 

and 

CITIES SERVICE OIL COMPANY 
and the CITY OF CARLSBAD, 

Intervenors. 

No. 9821 

APPELLEE'S MEMORANDUM BRIEF 
SUPPORTING DENIAL OF STAY OF JUDGMENT 



STATEMENT OF APPLICABLE PROCEEDINGS 

By Order R-1670-L, the O i l Conservation Commission 

of New Mexico ("Respondent") prorated the South Carlsbad-Morrow 

Gas Pool e f f e c t i v e September 1, 1972. Michael P. Grace I I and 

Corinne Grace ("Petitioners") timely f i l e d a p e t i t i o n for review 

of the order and i t was docketed as C i v i l No. 28181 i n the 

D i s t r i c t Court of Eddy County, New Mexico. On August 31, 1972, 

the D i s t r i c t Court, pursuant to a v e r i f i e d motion, entered an 

ex parte order temporarily staying Respondent's Order R-1670-L 

u n t i l further order of the court. 

After a one-day hearing the D i s t r i c t Court granted 

Respondent's motion and on A p r i l 11, 1973, entered i t s order, 

which among other things, dissolved the temporary stay order. 

On August 13, 1973, judgment was entered i n favor 

of Respondent dismissing the p e t i t i o n for review. At the 

same time, Petitioners f i l e d t h e i r notice of appeal and a 

motion f o r stay of judgment which was denied by the D i s t r i c t 

Court. 



POINT I 

PENDENCY OF PROCEEDINGS TO REVIEW AN 
ORDER OF RESPONDENT SHALL NOT OF ITSELF 
STAY OPERATION OF THE ORDER BEING REVIEWED 

Petitioners' motion for stay of judgment i s apparently 

f i l e d under Supreme Court Rule 9(1) [§ 21-2-1 (9) (1), N.M.S.A., 

1953 Comp.], providing i n part that: "At any time a f t e r an 

appeal i s taken . . . t h e Supreme Court may, upon motion and 

notice, review any action of or any f a i l u r e or refusal to act by, 

the d i s t r i c t court dealing with supersedeas or stay." (Under-

l i n e a t i o n added.) Here there has been no f a i l u r e or refusal 

to act f o r the T r i a l Court has|once, a f t e r hearing, dissolved 

.z-

a temporary stay order and_again,| af t e r a hearing on the p e t i -

t i o n for review, denied a motion to stay the judgment. Under 

the Supreme Court Rule 9(1), supra, i f Petitioners are not 

e n t i t l e d to supersedeas as a matter of r i g h t , then t h i s Court 

should review the action of the T r i a l Court to determine i f i t 

has abused i t s discretion i n denying suspension of the Judgment. 

The f i l i n g and approval of a supersedeas bond shall 

have the same effe c t as the f i l i n g and approval of such bond 

i n the D i s t r i c t Court pursuant to Rule 62 [§ 21-1-1(62) N.M.S.A., 

1953 Comp.] of the Rules of C i v i l Procedure. Supreme Court 

Rule(973)) [§ 21-2-l(9)(3) N.M.S.A., 1953 Comp.]. Rule 62 

of the Rules of C i v i l Procedure, supra, governs the stay of 

proceedings to enforce a judgment. When an appeal i s taken 

appellant, by giving a supersedeas bond, may obtain a stay of 

judgment subject to the excejptions contained i n Rule 62(a) 

-2-



and (c), supra - It is made discretionary with the court render

ing judgment to allow a supersedeas in actions for an injunction 

or receivership (Rule(^2~[aT^) supra) , and in contested elections, 

mandamus, removal of public officers, quo warranto or prohibi-

tion (Rule 62 [c], supra). . x^.t^.':, *( ^e^^-i H*td 

Are the enumerated exceptions i n Rule 62, -supra ^ 

the only actions where the D i s t r i c t Court has the discretion 

to deny supersedeas? Rule 1 of the Rules of C i v i l Procedure 

{§ 21-1-1 N.M.S.A., 1953 Comp.): 

These rules govern the procedure i n the 
d i s t r i c t courts of New Mexico i n a l l suits of 
a c i v i l nature whether cognizable as cases at 
law or i n equity, except i n special statutory 
and summary proceedings where exi s t i n g rules 
are inconsistent herewith. (Underlineation 
added.) 

I t was held i n Carpenter vs. Pacific Mutual L i f e Insurance 

Company, 89 P.2d 637 (1939 Ca l i f . ) that supersedeas under 

the Code of C i v i l Procedure was not applicable to a special 

proceeding under the California Insurance Code. The Rules 

of C i v i l Procedure have been held inapplicable to cer t a i n 

special statutory proceedings inconsistent with the rules. 

T r u j i l l o vs. T r u j i l l o , 52 N.M. 258, 197 P.2d 421 (1948); 

Montoya vs. McManus, 68 N.M. 381, 362 P.2d 771 (1961), elec

t i o n proceedings; State ex r e l State Highway Commission 

vs. Burks, 79 N.M. 373, 443 P.2d 866 (1968), eminent domain 

proceedings; Guthrie vs. Threlkeld Co., 52 N.M. 93, 192 P.2d 

307 (1948). 
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Although supersedeas may be available as a matter 

of r i g h t i n proceedings to review orders and decisions of other 

administrative tribunals ,_by statute i t i s expressly made 

discretionary i n proceedings to review orders of the O i l Conserva-

t i o n Commission. However, § 48-16-8 N.M.S.A., 1953 Comp., 

provides that findings of the Commissioner of Banking with 

respect to installment savings-investment c e r t i f i c a t e s s hall 

remain i n f u l l force and effect during the pendency of actions 

for review. S 65-3-22, N.M.S.A., 1953 Comp., dealing with re-

hearings and appeals _frpm orders_of_ the O i l Conservation Com-

mission of New Mexico, provides i n p a r t : 

(c) The pendency of proceedings to review shall 
not of i t s e l f stay or suspend operation of the order 
or decision being reviewed, but during the pen
dency of such proceedings, the d i s t r i c t court i n 
i t s discretion may, upon i t s own motion or upon 
proper application of any party thereto, stay or 
suspend, i n whole or i n part, operation of said 
order or decision pending review thereof, on such 
terms as the court deems j u s t and proper and i n 
accordance with the practice of courts exercising 
equity j u r i s d i c t i o n ; Provided, that the court, as 
a condition to any such staying or suspension of 
operation of an order or decision may require that 
one (1) or more parties secure, i n such form and 
amount as the court may deem j u s t and proper, one 
(1) or more other parties against loss or damage 
due to the staying or suspension of the commission's 
order or decision, i n the event that the action of 
the commission shall be affirmed. (Underlineation 
added.) 

(d) The applicable rules of practice and proce
dure i n c i v i l cases for the courts of t h i s state 
shall govern the proceedings for review, and 
any appeal therefrom to the Supreme Court of 
t h i s state, to the extent such rules are con
sistent with provisions of t h i s act. (Under
l i n e a t i o n added.) 

At least to the extent that § 65-3-22 (c), supra, i s a special 

statutory proceeding providing that p e t i t i o n s for review do not 
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i n themselves suspend operation of the order which i s being 

reviewed, i t i s inconsistent with the Rules of C i v i l Procedure. 

In such proceedings a stay of judgment i s discretionary with 

the D i s t r i c t Court. 

-5-



POINT I I 

THE BURDEN IS ON PETITIONERS TO SHOW 
THAT THE DISTRICT COURT ABUSED ITS 
DISCRETION IN DENYING A STAY OF THE 
JUDGMENT 

Three actions were taken by the D i s t r i c t Court with 

respect to suspension of Respondent's Order R-1670-L, v i z . the 

temporary stay order, the order dissolving the temporary stay 

order, and a f t e r judgment the order denying the motion to stay 

judgment. A tr a n s c r i p t of the March 7, 1973, hearing on 

Respondent's motion to quash the temporary stay order (where 

the question was the propriety of staying Respondent's Order 

R-1670-L) i s available for Supreme Court review. The r u l i n g of 

the t r i a l court i s presumed v a l i d and the burden i s on appellant ' 

to_j>how the manner i j ^ w l i i c h the t r i a l court abused i t s discretion, 

Coastal Plains O i l Company vs. Douglas, 69 N.M. 68, 364 P.2d 

131 (1961). The Supreme Court w i l l not substitute i t s d i s 

cretion for that of the t r i a l court. 

Appellant bears a heavy burden i n view of the lonfl-

'•f standing n? 1 f a rhat- i-ia^ Ruprpmg C-mirt-.. w i l l not overturn, the 

action of the t r i a l court absent a patent abuse or manifest . 

error i n the exergi^se of the_ dj^creti.on. State ex r e l Meyers 

i<sCo. vs. Raynolds, 22 N.M. 473, 164 P. 830 (1917); Martinez vs. 

Cook, 57 N.M. 263, 258 P.2d 375 (1953); In re Stern's W i l l , 

61 N.M. 446, 301 P.2d 1094 (1956); Coastal Plains O i l Company 

vs. Douglas, supra. 
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CONCLUSION 

Petitioners, as a matter of r i g h t , are not e n t i t l e d 

to a stay of judgment. This very question was the subject 

of j u d i c i a l inquiry before the t r i a l judge i n a hearing that 

took one f u l l day and produced the voluminous testimony which 

has been presented to the Court. The t r i a l judge heard the 

evidence i n f u l l . After hearing the testimony, viewing the 

witnesses and considering the exhibits, he vacated the tempor

ary order staying (or superseding) operations of the Commission 

order. On two occasions the t r i a l court has exercised i t s 

discretion i n denying Appellants' motions. No patent abuse 

of discretion has been shown. Appellants' motion should be 

denied. 

Respectfully submitted, 

A. J.^irosee, Special Assistant 
Attorney General, Representing 
the O i l Conservation Commission 
of New Mexico 



IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

MICHAEL P. GRACE I I and 
CORINNE GRACE, 

Petitioners-Appellants, 

% 
vs. No. 00GC-

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, 

D i s t r i c t Court 
Respondent-Appellee F i l e No. 28181 

and 

CITIES SERVICE OIL COMPANY and 
CITY OF CARLSBAD, NEW MEXICO, 

Intervenors. 

PETITION FOR STAY OF JUDGMENT 

COME NOW the petitioners-appellants and move the 

Court, i n exercise of i t s o r i g i n a l j u r i s d i c t i o n under Supreme 

Court Rule 9 and superintending control under A r t i c l e V I , 

Section 3, of the New Mexico Constitution, f o r a rehearing 

on t h e i r motion f o r a stay i n the captioned matter and f o r 

the granting of an order of t h i s Court staying the judgment 

of the lower court and the order of the O i l Conservation Com

mission of the State of New Mexico, and on behalf of said 

p e t i t i o n would state as follows: 

1. That petitioners-appellants have heretofore f i l e d 

a p e t i t i o n f o r a stay order which was disallowed by t h i s Court 

and subsequently f i l e d a p e t i t i o n f o r rehearing and evidentiary 

hearing on motion f o r stay of judgment which was disallowed; 

t h a t since the entry of the l a s t order above-mentioned, the 

Honorable N. Randolph Reese entered an opinion of the court 

n Cause No. , il82, e n t i t l e d Michael P. Grace I I and Corinne 



Grace, Pe t i t i o n e r s , vs. O i l Conservation Commission of New 

Mexico, Respondent, wherein he ruled that the O i l Conservation 

Commission acted unreasonably, a r b i t r a r i l y , unlawfully, and 

capriciously; that i n said cause the court had before i t the 

same t r a n s c r i p t and evidence that the O i l Conservation Commission 

considered i n rendering i t s decision i n the w i t h i n cause as per 

the attached a f f i d a v i t of Frederick B. Howden, member of the 

bar of the State of New Mexico. 

2. That as a r e s u l t of Judge Reese's decision and 

the decision of Judge Paul Snead, there are presently two dia

m e t r i c a l l y opposed decisions concerning the acts of the O i l 

Conservation Commission of the State of New Mexico a r i s i n g 

from the same evidence and concerning the same purpose; that 

by v i r t u e of the entry of the opinion of Judge Reese, i t i s 

quite apparent th a t the appeal of the appellants herein has 

merit and i s not f r i v o l o u s and i t i s f u r t h e r apparent th a t the 

persons most l i k e l y to suffer damage herein are appellants. 

3. That the o i l and gas supply of the world and 

p a r t i c u l a r l y the United States i s c r i t i c a l . 

4. ' That the f i e l d from which petitioners-appellants 

wells are producing has an abundant supply of gas. 

5. That production i n greater quantity than i s 

presently allowed under O i l Conservation Commission Order No. 

R-1670-L w i l l have no deleterious e f f e c t upon gas reserves or 

market demand. 

6. That unless the order of the Commission be stayed 

true waste and destruction of c o r r e l a t i v e r i g h t s s h a l l r e s u l t . 

r 



7. That the requirements of consumers f o r gas 

producible from p e t i t i o n e r s * wells f a r outweigh a t h e o r e t i c a l 

and erroneous assumption that the wells affected by t h i s order 

were overproducing. 

MARCHIONDO & BERRY, P. A. 
Attorneys f o r Petitioners-Appellants 
P. 0. Box 568 

Albuquerque, New Mexico 87103 

William C. Marchiondo 
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IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

MICHAEL P. GRACE I I and 
CORINNE GRACE, 

Petitioners-Appellants, 

vs. No. 9866 

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, 

D i s t r i c t Court 
Respondent-Appellee F i l e No. 28181 

and 

CITIES SERVICE OIL COMPANY and 
CITY OF CARLSBAD, NEW MEXICO, 

Intervenors. 

A F F I D A V I T 

I , FREDERICK B. HOWDEN, being f i r s t duly sworn 

on oath, depose and state: 

1. That I was the attorney f o r Michael P. Grace I I 

and Corinne "Grace i n Cause 28182, e n t i t l e d Michael P. Grace I I 

and Corinne Grace, Petitioners vs. O i l Conservation Commission 

of New Mexico, Respondent; t h a t said appeal to the D i s t r i c t Court 

arose out of a hearing before the O i l Conservation Commission of 

New Mexico wherein th a t case, among others, was consolidated 

before the New Mexico O i l Conservation Commission w i t h Case 

4694, being the O i l Conservation Commission number a l l o t t e d to 

Cause 28182 and Case 4693 being a l l o t t e d t o the w i t h i n cause; 

t h a t on Page 2A of the hearing before the O i l Conservation Com

mission of New Mexico, a copy of which i s attached hereto as 

Exh i b i t 1, both cases were consolidated. 



2. That in the appeal before the D i s t r i c t Court 

of Eddy County, I submitted briefs in connection with the 

unreasonably, unlawfully, a r b i t r a r i l y , and capriciously in 

allocating the production from the Carlsbad-Strawn solely 

upon the basis of the surface acreage involved in the O i l 

Conservation Commission's definition of the pool; that on the 

second day of November 1973, the Honorable N. Randolph Reese 

entered an opinion of the court, a copy of said opinion being 

attached hereto as Exhibit 2, wherein the Court ruled that 

our contention was correct. 

attorney for the petitioners-appellants herein, I have examined 

the transcript of the Oil Conservation Commission of New Mexico 

as i t applies to the Carlsbad-Strawn hearing and have determined 

in view of the consolidation the evidence submitted on the 

Carlsbad-Strawn i s the same evidence submitted on the Carlsbad-

Morrow; that a copy of the face sheet regarding said hearing 

and the transcript prepared from said hearing before the Oil 

Conservation Commission of the State of New Mexico i s attached 

hereto as Exhibit 3; that from an examination of the transcript 

the Oil Conservation Commission of New Mexico relied upon the 

same testimony in rendering i t s decision in both cases u t i l i z i n g 

the surface acreage in allocating production from the respective 

pools. 

FREDERICK H. HOWDEN 

SUBSCRIBED AND SWORN to before me this 23rd day of November/1973. 

appeal asserting that the Oil Conservation Commission acted 

3. That at the request of William C. Marchiondo, 

Notary Public 

April 17, 1976 
!•'/ commission expires: 
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MR. PORTER: Tha Hearing w i l l cone to Q-.. 

I should have made the announcement earlier this ro 

I did make i t last evening and most of you were here, i,^ 

regard to Governor King who had to cancel out at the last 

minute. I was in his office at 10:30 o'clock the day before 

yesterday before I came down to Hobbs and he had already ' 

made reservations and fully intended to come to the 

Hearing. 

As you know, Governor King i s very much interested 

in the affairs of the Oil and Gas Industry and the development 

of resources in the State. He also wanted to come to Kobbs 
i 

and was extremely sorry he could not be here. Things came 

up that! required him to cancel his appearance. He asked 

me to express his regrets to you that he could not be 

here. 

We w i l l take Cases 4693 and 4694. 

MR." HATCH 

MR HATCH: I have asked that Cases 4693 and 4694, 

having to do with instituting proration in the South Carlsbad 

Morrow Gas Pool and the South Carlsbad Strawn Gas Pool be 

consolidated for the purpose of this Hearing only. There 

w i l l be two.separate Orders that w i l l be written by the 

Commission. 

The Conuaission w i l l have two witnesses, Mr. Stamets 

and Mr. Uts. The two pipe line companies who purchase gas 

EXHIBIT 1 



IN THE DISTRICT COURT OF EDDY COUNTY 

STATE OI> NEV/ MEXICO 

MORRIS R. ANTWEIL, DELTA 
DRILLING COMPANY and MABEE 
PETROLEUM COMPANY,, 

Petitioners, 

~vs-

OIL CONSERVATION COMMISSION 
OF NEW MEXICO, 

Respondent. 

and 

MICHAEL P. GRACE I I and 
CORINNE GRACE*, 

Petitioners, 

-vs-

OIL CONSERVATION COMMISSION 
OF NEW'MEXICO, 

No. 28180 

No. 28182 

Respondent. 

OPINION OF THE COURT 

The Oil Conservation Commission, i n consolidated cases, heard 

testimony of their employees and of the parties and their wit

nesses i n connection with the prorationing of gas under both the 

Carlsbad-Morrow and the Carlsbad-Strawn Pools at and near Carlsbad, 

New Mexico. 

This opinion deals solely with the Carlsbad-Strawn and i t is 

the Opinion of the Court that the Oil Conservation Commission 

EXHIBIT 2 
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acted unreasonably, unlawfully, a r b i t r a r i l y and capriciously in 

allocating the production from the Curlsbad-Strawn solely upon 

the basis of the surface acreage involved in the Oil Conservation 

Commission's definition of the pool, nnd therefore, that portion 

of '•.Commission Order R-1670-M i:: void and shoul d be set aside. 

The Oil Commission, in said hearing, wholly failed to carry 

out the law under which they were sett.ing the allowables for said 

f i e l d i n that, Section 65-3-1-+A of the 1953 New Mexico Statutes 

Annotated, requires the Commission to afford to the owner of each 

table share of the o i l and gas, or both, in the pool, being an 

amount, so far as can be practically determined, in so far as can 

be practically obtained without waste, substantially i n proportion 

that the quantity of the recoverable o i l or gas, or both, under 

such property bears to the total recoverable o i l or gas,.or both, 

share of the reservoir energy. 

The Oil Commission, in posting^its 100^ Surface Acreage for

mula, called' attention to the fact that other fields i n the State 

were operating on a Surface Acreage formula without stating whether 

or not any of such fields had been so established over the objec

tion- or protest of any operators or owners therein; together with 

the testimony of one of the Oil Conservation Commission's employees 

that i t would be d i f f i c u l t to_gjbtain a f a i r reservoir and^tpa^ct 

gas reserve figure. The undisputed evidence of the Petitioners 

was*~that^ttie_f_oundationary facts as required by both the above 

property i n a pool the opportunity to produce his just and equi-

in the pool, and for this purpose to use his just and equitable 



I 

quoted statute and Section 65-3-29H, 1953 NMSA, and the cases of 

Continental Oil Company versus OiJ Conservation Commission, 

70 New Mexico 310, 373 Pacific Second 809 and El Paso Natural Gas 

Company versus Oil Conservation Commission, 76 New Mexico 268, 

k"\k Pacific Second *+96, could be ascertained by standard geologica 

and engineering practices. These Statutes and canes, definitely 

require the Oil Commission, in carrying out i t s duty, to find: 

(1) The amount of recoverable gas under each producers' tract; 

(2) The total amount of recoverable gas i n the pool; (3) The pro

portion that the total amount of recoverable gas under each pro

ducers' tract bears to the total amount of recoverable gas i n the 

pool and; (*f) What proportion of the arrived at proportion can be 

recovered without waste. The El Paso case relaxed the Continental 

Oil Company case to the extent that i t held the foundationary fact 

or their equivalents, are necessary requisites to the validit y of 

an order replacing a formula i n current use and, i n the mind of the 

Court, such requirements would be necessary to establish a new 

order i n the f i r s t instance. The witness Stametz having testified 

to the conclusion that i t would not be practical to determine the 

foundationary facts i n this case, did admit that under engineering 

and geological principles that the reservoir capacity could be 

determined and the tract reserves for each producing tract could 

also be determined after expenditures and work. I t is the opinion 

of the Court that this conclusion of impractibility w i l l not stand 

as substantial evidence i n thc face of such an admission and of 

the Undisputed testimony of the witnesses Williams and Raney who 
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I: 

both t e s t i f i e d at length as to the manner of determining the 

reservoir reserves and the tract reserves and the manner of allow

ing each producer to produce his f a i r share of the reserves and 

for his use of a f a i r share of the reservoir energy in so produc

ing. The undisputed testimony|is that the wells i n the Carlsbad-

Strawn vary greatly as to pr o d u c t i b i l i t y and reserves and that a 

Surface.Acreage allocation would v i o l a t e , instead of protecting, 

correlative r i g h t s ; i n that the wells within the tracts having the 

greatest amount of reserves, would only be allowed to produce an 

equal amount to the wells with a great deal less reserves and 

energy so that, according, to the findings of the Commission, ther^ 

would be drainage uncompensated from the higher capacity wells to 

the weaker wells which could s t i l l produce the allowable. 

From the foregoing, i t follows that the Commission's Findings 

of Fact, numbered 66, 69, 73, 7*+, 78, 80 and 82, are not supported 

by substantial evidence. 

IT IS THEREFORE ORDERED by the Court that Findings of Fact, 

numbered 66, 69, 73, 7k, 78, 80 and* 82, are n u l l and void and the 

same are vacated and held f o r naught, and; 

IT IS* FURTHER ORDERED by the Court that that portion of Oi l 

Cons-ervation Commission Order R-1670-M", denominated Special Rules 

C.8(A) be, and the same i s hereby, set aside as n u l l and void as 

a 6result of unreasonable, unlawful, arbitrary•and capricious actio 

on the part of the Oil Conservation Commission and that this case 

be remanded to the Oil Conservation Commission with directions to 

f i x an allocation formula i n compliance with the applicable pro

visions of law. 

DONE this 3 * ^ day of November, 1973-

Di ^ t / r ^ : /udge / / 
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>;EW MEXICO O I L C O N S E R V A T I O N COr*M I r :. 1. •; 

CITY HALL BUILDING 
HOBBS, NEW MEXICO 

A p r i l 19 & 20, 1972 . 
STATE or r.'-. :, 

CCUN fY Or » ' 

COMMISSION HEARING 

I N THE MATTER OF: 

FRANCES M WIi.U,,v 
S^rk of the District Cr:..-: 

The hearing c a l l e d by the O i l Conservation 
Commission on i t s ox*n motion t o consider 
i n s t i t u t i n g gas prorationing i n the 
South Carlsbad-Morrow Gas Pool and the 
South Carlsbad-Strawn Gas Pool, Eddy 
County, New Mexico 

Case No. 4693 
and 

Case Ho. 4694 

BEFORE: State Geologist A. L. Porter, J r . , Secretary-Director 
Land Commissioner Alex Armijo, Member 

TRANSCRIPT OF HEARING 
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OIL CONSERVATION COMMISSION 
P. O. BOX 2088 

SANTA F E , NEW MEXICO 87501 

December 19, 1973 

A. J. Losee, Esq. 
Losee & Carson 
P. 0. Box 239 

Artesia, New Mexico 88210 

Dear Jerry: 

Enclosed Arc certain affidavits filed by the Graces oa 

December 12 with the Supraae Court. They gave m« these copies 

at tuat tine. 

As you will note in tbe Petition for Rehearing, which 

ve received today, John Otto makes reference to certain of 

these affidavits, but true to fora, did not attach them. 

I aa, therefore, sending then to you. 

Very truly yours, 

WILLIAM F. CARR 
General Counsel 

WFC/dr 

enclosure 



OIL CONSERVATION COMMISSION 
P. O. BOX 2088 

SANTA F E , NEW MEXICO 87501 

December 12, 1973 

Mr. A. J. Losee 
P. 0. Box 239 

Artesia, Nev Mexico 88210 

Dear Jerry: 

The Supreme Court, today, denied the Grace's Petition for 

Stay of Judgment in Case 9821. 

I am returning to you, herewith, the transcripts that you 

sent to me last week. Thank you for your help with this 

motion. 

Very truly yours, 

WILLIAM F. CARR 
General Counsel 

WFC/dr 

enclosure 



L A W O F F I C E S 

LOSEE & CARSON, P.A. 
A J . L O S E E 3 0 0 A M E R I C A N H O M E B U I L D I N G A R E A C O D E 5 0 S 

J O E L M , C A R S O N P . O . D R A W E R 2 3 9 7 4 - 6 - 3 S 0 8 

A R T E S I A , N E W M E X I C O B S 2 I O 

3 December IS73 

Mrs. Rose Marie Alderete 
Clerk of the Supreme Court of New Mexico 
P. 0. Box 848 
Supreme Court Building 
Santa Fe, New Mexico 87501 

Re: Michael P. Grace, et ux., vs. Oil Conservation Commission 
of New Mexico - Citiea Service Oil Company and City of 
Carlsbad, New Mexico, No. 9866 

Dear Mrs. Alderete: 

Enclosed for filing please find Response of Oil Conservation 
Coroctission and Cities Service to Petition for Stay of Judgmant. 

Very truly yours, 

LOSE*; & CARSON, P.A. 

AJL/dae 

Enclosure 

co: Marchiondo & Berry 
Mr. Michael F. McCormick 
Mr. Jason v». Kellahin 
Mr. William F. Carr 



L A W O F F I C E S 

L O S E E & CARSON, P.A. 
A . J . L O S E E 3 0 0 A M E R I C A N H O M E B U I L D I N G A R E A C O D E 5 0 5 

J O E L M . C A R S O N P . O . D R A W E R 2 3 9 7 4 6 - 3 5 0 8 

A R T E S I A , N E W M E X I C O B S 2 1 0 

30 November 1973 

Mr. W i l l i a m F. Carr, Attorney 
O i l Conservation Commission 
P. 0. Box 2088 
Santa Fe, New Mexico 8 7501 

Dear B i l l : 

As requested, we herewith enclose T r a n s c r i p t of Proceedings, 
Volumes 1 and 2, on the March 2, 1973, stay order hearing 
i n the D i s t r i c t Court of Eddy County, No. 28181, Michael P. 
Grace I I vs. O i l Conservation Commission et a l . 

Very t r u l y yours, 

LOSEE & CARSON, P.A. 

A. J. Losee 

AJL:j w 
Enclosures 



OIL CONSERVATION COMMISSION 
P. O. BOX 2088 

SANTA F E , NEW MEXICO 87501 

November 30, 1973 

A. J. Losee, Esq. 
P. 0. Box 239 

Artesia, New Mexico 88210 

Dear Jerry: 

Enclosed is the Commission's Response to Petition for Stay of 

Judgment with an attached Affidavit and exhibits. If this meets with 

your approval, would you date the certification of service on the last 

page of the Response and mail the original to the Supreme Court and 

copies to Marchiondo and Mike McCormick. 

If you have any questions about i t , please check with Jason, as 

I will be out of the office until Thursday. 

I appreciate your help with this matter. 

Very truly yours, 

WILLIAM F. CARR 
General Counsel 

WFC/dr 
enclosure 


