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i 
i 

ARGUMENT AND AUTHORITIES 

POINT I i 
— — — — — ! 

THE COMMISSION'S FINDINGS OF FACT ARE ! 
SUPPORTED BY SUBSTANTIAL EVIDENCE. 1 

j 

SUBSTANTIAL EVIDENCE QUESTION • 

The Appellant, David Fasken, states that an "...administrative 

agency may not disregard and discredit uncontradicted evidence j 
i 

and enter findings contrary to that evidence." (Brief-in-Chief 

p. 5). In support of this statement Fasken quotes Frederick v. 

Younger Van Lines, 74 N.M. 320, 393 P.2d 438 (1964). This case j 

cites with approval Medler v. Henry, 44 N.M. 275, 283, 101 P.2d 398-
I 

(1940), which states as follows the rule in this jurisdiction j 

governing the weight a trier of fact should give uncontradicted 

testimony: 
From the New Mexico cases discussed, we believe 

the rule in this jurisdiction to be that the testimony 
of a witness, whether interested or disinterested, 
cannot arbitrarily be disregarded by the tri e r of 
the facts; but i t cannot be said that the tri e r 
of facts has acted arbitrarily in disregarding such I 
testimony, although not directly contradicted, when- i 
ever any of the following matters appear from the ! 
record: 

(a) That the witness i s impeached 
by direct evidence of his lack of veracity 
or of his bad moral character, or by some 
other legal method of impeachment. 

(b) That the testimony i s equivocal 
or contains inherent improbabilities. 

(c) That there are suspicious circum
stances surrounding the transaction testified 
to. 

(d) That legitimate inferences may 
be drawn from the facts and circumstances 
of the case that contradict or cast reasonable 
doubt upon the truth or accuracy of the oral 
testimony. (Emphasis added) 

Fasken seems to argue that the Commission should have called 

Witnesses and put on testimony to defend the status quo against 
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the Fasken applications (Brief-in-Chief p. 7). I t appears to be 

Fasken's contention that findings not based on contradictory 

direct testimony are not supported by substantial evidence. I t 

is important, therefore, to see how "substantial evidence" has 

been defined in this jurisdiction. 

"Substantial evidence" i s "such relevant evidence as a rea

sonable mind might accept as adequate to support a conclusion." 

Ft. Sumner Municipal School Board v. Parsons, 82 N.M. 610, 485 

P.2d 366 (1971); Wickersham v. New Mexico State Board of Educa

tion, 81 N.M. 188, 464 P.2d 918, Ct. of App. (1970). In deciding 

whether a finding has substantial support, the Court must view 

the evidence in the most favorable light to support the finding j 

and w i l l reverse only i f convinced that the evidence thus viewed, ! 

together with a l l reasonable inferences to be drawn therefrom, j 

cannot sustain the finding. Any evidence unfavorable to the find-! 
] 
I 

ing w i l l not be considered, Martinez v. Sears Roebuck & Company, 

81 N.M. 371, 467 P.2d 37, Ct. of App. (1970); United Veterans j 

Organization v. New Mexico Property Appraisal Department, 84 N.M. j 

114, 500 P.2d 199, Ct. of App. (1972). 
I t i s clearly established in New Mexico that the burden of 

I 

proof before administrative agencies i s on the moving party, 

International Minerals and Chemical Corporation v. New Mexico Public Service Commission, 81 N.M. 280, 283, 466 P.2d 557 (1970), and 

that orders of the Commission are presumed valid until an applicanjt 

establishes their Invalidity, Section 65-3-22(b) NMSA, 1953 Comp., 

as amended. In this case, Fasken cannot overcome i t s failure j 

properly to show that i t s application i s supported by the evidence! 
1 

by alleging that the Commission should have put on direct testimon^ 

contradicting the testimony of i t s witness. Such a theory i s 

contrary to the role of the Commission for i t would no longer 
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perform i t s administrative function as defined by this court and 

reach decisions on the applications before i t by applying the 

evidence presented to precise legislative standards, Continental 

Oil Company v. Oil Conservation Commission, 70 N.M. 310, 373 P.2d 

809 (1962). Instead the Commission would become a party opponent 

to a l l applicants before i t . 

In view of the language from Medler v. Henry quoted above, 

i t i s necessary that a l l the testimony in this case be reviewed. 

Fasken briefly summarizes the cross-examination of Mr. James Henry} 

his expert witness (Brief-in-Chief pp. 6 and 7). His approach i s 

to isolate certain bits of testimony from the cross-examination 

and dismiss them. The Commission believes, however, that when 

a l l the testimony i s read together and each argument is seen in 

i t s proper context, i t becomes readily apparent that some of the 

Fasken testimony was surrounded by suspicious circumstances, that 

other testimony contained inherent improbabilities and that 

legitimate inferences could be drawn from the evidence that cast 

reasonable doubt upon the accuracy of the oral testimony of Mr. 

Henry. See, Medler v. Henry, supra. 

FINDINGS ON SINGLE SOURCE OF SUPPLY 

As noted by Fasken, on June 1, 1969, the Oil Conservation Com-

imission issued Order No. R-3758, which pursuant to i t s statutory 

powers to determine the limits of o i l and gas pools set out in 

Section 65-3-11 NMSA, 1953 Comp., as amended, extended the Indian 

Basin-Morrow Gas Pool to include acreage from the North Indian 

Hills-Morrow Gas Pool on which Fasken had drilled two wells (Tr. 1 

Brief-in-Chief p. 3). The Commission consolidated the pools because 

i t concluded they constituted a common source of supply (Finding 3, 

Order No. R-3758). No appearance was made by David Fasken in that 

{proceeding, although the pools were consolidated at his request 
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and he received notice of the hearing. 

The Commission again found i n the orders challenged i n t h i s | 

: case that the Morrow formation underlying the Indian Basin-Morrow ! 
i ) 
i 

Gas Pool constitutes a single common source of gas supply (Find- ! 

ing 5, Order No. R-4409-A, Finding 6, Order No. R-4444). | 

Mr. Henry explained Fasken's primary contention: that the j 

• north portion of the Indian Basin-Morrow Gas Pool i s a separate j 

and d i s t i n c t source of gas "...not connected with the pool to the 

south." (Brief-in-Chief p. 3.) In support of t h i s position, he 

explained Fasken Exhibit No. 1 (Tr. 103-106, 110-112); a structure 

i map of the Morrow formation which showed the possible presence of 

. a water trough through the Indian Basin-Morrow Gas Pool which 

; could separate the north and south portions of the pool i n t o 

. separate sources of supply. He also presented i n support of his j 

' hypothesis Exhibit No. 2 (Tr. 106-110); a cross-section of a series 

of gama ray neutron logs through t h i s portion of the Morrow forraa-

- t i o n and Exhibit No. 3 (Tr. 112-114); a map showing the thickness 

of the Indian H i l l s Sand i n t e r v a l i n t h i s area. Based on these i 

exhibits Mr. Henry had prepared Exhibit No. 4, (Tr. 114-123) which! 
j 

was purported to be an expanded v e r t i c a l view of the Indian H i l l s 

Sand cut along a trace portrayed on Exhibit No. 1. 

On cross-examination by Daniel S. Nutter, the Commission's 

Chief Petroleum Engineer, serious questions emerged as to the ! 

I 

i adequacy of the evidence supporting the water trough concept j 

(Tr. 144). j 
• - i 

Not only did Mr, Nutter's cross-examination raise questions 
I 

: as to the sufficiency of the information on which Fasken's ' 

'conclusions were based, i t became apparent that Mr. Henry had j 

; concluded that the Indian H i l l s formation merely sloped to the ; 

,east u n t i l he received information from the Corinne Grace-Indian j 



I 
I 
i 1 

i 

I 

Hills Well in Section 8, Township 21 South, Range 24 East (Tr. 

144-145). 
j 
i 

The cross-examination by Jack Cooley revealed, however, that j 

Fasken relied on information from the Grace well which was incom

plete for the f i l e used by Mr. Henry did not contain information ! 

filed with the Oil Conservation Commission after May 15, 1972, ! 

(Tr. 163-164) and that the information that was filed with the 

Commission may well have been inaccurate (Tr. 163-166). I t also 

appeared that considerable confusion existed even as to what zone 

gas was being produced from in the Corinne Grace Well (Tr. 165-166J) . 

If the evidence presented by Fasken i s correct, i t s t i l l 

f a i l s to establish the existence of a water trough for on cross- j 

examination by Mr. Stamets, Mr. Henry stated that "Different \ 
i 

people would draw different maps with the same points." (Tr. 162)j. 
Further doubt was raised as to the existence of a water trougfi 

i 

on cross-examination by Mr. Nutter. Mr. Henry was asked i f the | 

water trough would appear on Fasken Exhibit No. 4 i f the data from 

the Grace well was not included (Tr. 151): 
Q But when you draw a straight line from the Skelly Federal 

Number 1 to the Ross Federal Number 1, we simply see 
a dipping generally from the south to the north, and we 
don't have this tremendous sincline in between the wells, 
i s that correct? 

A I f you ignore the Corinne Grace Well, but— 

Q I said i f we went from the Skelly Federal Number 1 to the j 
Ross Federal Number 1, just straight across. 

A That's right.... I 

I t i s apparent, therefore, that without the data from the 

Grace well, the trough concept would f a l l and the data from the j 

Grace well was highly unreliable. The Commission, therefore, j 
i 

could not accept i t . 1 
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Exhibit No. 4 which is purported to be an expanded vertical 1 

: view of the Indian Hills Sand was offered to support the concept 

of a water trough (Tr. 114-123). Plotted on this cross-section 

1 are various wells. Fasken*s Exhibit No. 1, the structure map, | 
I 

' has a red line or trace across i t . This trace shows where the j 

• vertical cut reflected on Fasken's Exhibit No. 4 would l i e . j 

: I f o i l Conservation Commission Exhibit 1 i s examined, i t reflects 

• the actual line connecting the wells which are plotted on Fasken's 

Exhibit 4. I t i s important to examine Fasken's Exhibit No. 1 and 

' especially the wells which l i e close to the suggested water 

! trough. F i r s t the David Fasken-Skelly Federal Well No. 1 in 

Section 9, Township 21 South, Range 24 East, which i s on the trace 

< on Fasken*s Exhibit No. 1 should be noticed. To get to the next 

well plotted on Fasken's Exhibit 4, i t i s necessary to move to the 

west on the structure map more than one-half mile to the Corinne 

: Grace-Indian Hills Well in Section 8 of said Township 21 South, 

Range 24 East. The next well, the Mobil Federal No. 1 in Section 

10, i s almost two miles to the east and then we must go more than 

two miles to the west to the next well which i s the David Fasken- j 

Shell Federal Well No. 1 in Section 5, and finally to the east 

again about a mile to the David Fasken-Ross Federal Well No. 1 in I 
I 

Section 4. I t i s apparent that Fasken had to resort to a con

siderable amount of zig-zagging to prepare i t s Exhibit 4. The 

transcript further reveals that without this manipulation of the j 

evidence quite a different picture would have been portrayed 
t 

(Tr. 148-149). I t reads as follows: 
I 
i 

I 
Q (By Mr. Nutter) Now, Mr. Henry, i f we took your straight 1 

line that you have drawn between the Skelly Federal Number 
1 and the Ross Federal Number 1, and i f we ignored the 
zig-zagging back and forth, and we connected those two 
wells on Exhibit Number Four, I believe we would go from 
this point on the Skelly Federal Number 1 to this point 
on the Ross Federal Number 1, i s that correct? 
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A (By Mr. Henry) That's correct. 

Q And we wouldn't show the big U-tube connecting the two 
wells? 

A Not i f you are on the structure map. 

Other evidence offered by Fasken to support the trough concepjt 

is misleading. Fasken Exhibit No. 4 i s a diagram of how he 

believes the Indian Hills Sand would look i f cut along the trace 

on his Exhibit No. 1 — assuming his other assumptions about the 

reservoir to be correct. This exhibit portrays quite a dramatic 

saddle or trough. I f , however, we examine the scale on this 

exhibit, we see that i t reflects a vertical range of only about 

500 feet. There i s no horizontal scale on Exhibit No. 4 but i f 

we compare this to Exhibit No. 1, we can see that this exhibit j 

covers a distance of about 8 miles. I f the diagram was drawn to j 

a scale which accurately pictured the reservoir's dimensions i t 

would show a long line with a very small dip in i t . I t would not 

present such a dramatic picture nor would i t be misleading. 

I t should be recalled, that when Fasken appeared before the 

Commission, the burden was on him as the moving party to establish 

that a trough ran through this formation which was an effective 

barrier between the north and south portions of the pool and that 

Order No. R-3758 was invalid, Section 65-3-22(b) NMSA, 1953 Comp., 

as amended. 

Fasken relied on evidence that, although not directly contra-

verted, was shown on cross-examination to be incomplete, probably 

inaccurate, and manipulated. The Commission, therefore, could 

not conclude that the northern portion of the pool was a separate 

source of supply for such evidence was equivocal and contained 

inherent improbabilities. See, Medler v. Henry, supra. 



i 
I 
i 
I 

The facts and circumstances of this case are capable of 

various interpretations and inferences can be drawn from them j 
i 

that cast reasonable doubt upon the accuracy of the testimony | 

offered by Fasken as to the presence of a water trough in this 
I 

pool. See, Medler v. Henry, supra. 

The Commission concluded therefore that Fasken had failed to ! 

show that the north and south portions of the Indian Basin-Morrow ! 
i 

Gas Pool constituted separate source of supply. i 

Fasken Exhibits 5 through 9 were offered to show that with

drawing gas from a well in the north of the reservoir affects the 

pressure and gas migration in the south of the reservoir and 

vice versa (Tr. 123-134). A l l this evidence supports the concept 
I 

that the reservoir i s one common source of supply since there i s j 

obviously communication throughout the pool. And this i s sub- j 

stantial evidence upon which Finding 5 of Order No. R-4409-A and j 

Finding 6 of Order No. R-4444 should be sustained. 
I 

! 

FINDINGS ON CORRELATIVE RIGHTS 

The Commission orders challenged in this case contain 

findings which state that either increased allowables for or 

unrestricted production from the two Fasken wells in the 

northern portion of the Indian Basin-Morrow Gas Pool would violate 

the correlative rights of other mineral interest owners in the 

pool (Finding 6, Order No. R-4409-A, Finding 7, Order No. R-4444). 

Fasken alleges these findings are not supported by substantial 

evidence (Brief-in-Chief p. 7). 

The Oil Conservation Commission i s empowered to protect the 

correlative rights of a l l operators in any o i l or gas pool by 

Section 65-3-10 NMSA, 1953 Comp., as amended. "Correlative rights^ 

i s defined as follows by Section 65-3-29 H NMSA, 1953 Comp., as | 
I 
i 
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amended: 

"Correlative Rights" means the opportunity afforded, 
so far as i t Is practicable to do so, to the owner 
of each property in a pool to produce without waste 
his just and equitable share or the o i l or gas, or 
both, in the pool, being an amount, so far as can be 
practicably determined, and so far as can be practicably 
obtained without waste, substantially in the proportion 
that the quantity of recoverable o i l or gas, or both, 
under such property bears to the total recoverable o i l 
or gas, or both, in the pool, and for such purpose to 
use his just and equitable share of the reservoir 
energy. (Emphasis added) 

Although the wells in the Indian Basin-Morrow Gas Pool are onj 

640-acre spacing, an exception has been made for the two David j 

Fasken wells in the northern portion of this pool. These wells ( 

i have over 920 acres in each proration unit (Tr. 80, 153). I t j 

' should be noted that the allocations of allowables in this pool i 

' are on a straight acreage basis (Tr. 153) and therefore Fasken has! 

\ larger allowables (Tr. 153) and i s able to produce considerably i 

I more from each of these wells than are other operators in the pool 

! Ten wells produce from these Indian Hills Morrow Sands (Tr. 151-

i 152), The two Fasken wells in the north constitute, therefore, 

i 20 percent of the wells producing from the Indian Basin-Morrow Gas 

'! Pool (Tr. 152) but have produced almost 40 percent of the gas 

] (Tr. 153). 

As has been noted earlier in this brief, Fasken i s seeking a 

capacity allowable for the two wells in the northern portion of 

i the Indian Basin-Morrow Gas Pool (Tr. 36, 42, 99, 137-141). The 

present allowable for each of these i s approximately 3,000,000 

i cubic feet of gas per day (Tr. 170). What Mr. Fasken i s attempt-

i ing to do in this case i s increase production from each of these 

\ wells to approximately 9,000,000 cubic feet of gas per day and 

j then, eventually, to as rauah as 11,000,000 cubic feet of gas per 

I day (Tr. 170). 
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I t i s apparent from the transcript that the Fasken wells in j 
1 

the northern portion of the pool are producing proportionally j 

more gas than other wells in the pool. Fasken, therefore, has an 

equal i f not greater opportunity to produce his just and equitable 

! share of the gas. The evidence reveals that granting Fasken's 

application would only increase his opportunity to produce gas 

i from the pool. 
i 

Fasken offered six exhibits that demonstrated pressure j 

: variations over a period of time in this formation (Fasken 

; Exhibits 5, 5A, 6, 7, 8, 9 Tr. 123-136). These exhibits indicate 
i 

that originally between what Fasken calls the north and south 
i 

i basins there was a pressure differential of 111 pounds (Tr. 66, 90, 

; 124). The testimony on these exhibits indicated that the pressure 

had varied and increased between these portions of the pool during 

• the time records had been kept on the wells in the pool and that 
I 

i i 

I this increased pressure differential i s damaging his correlative j 
i | 

J rights (Tr. 78, 141). Fasken alleges that granting his applica-

; tion would help alleviate this situation by allowing greater ] 

withdrawal from the north (Tr. 78, 141). j 

Mr. Henry testified that Fasken could increase the allow- I 

\ able and thereby the amount of gas he could produce in the ! 
i i 
i northern portion of the Indian Hills-Morrow Gas Pool by reasonably! 
; j 

\ developing acreage in the north which he has under lease (Tr. j 

170-171). The transcript reads as follows: 
I Q (By Mr. Utz) Mr. Stamets asked you about drilling another 

well up in Section 31. What i s the reason you don't want 
to develop that acreage? 

A (By Mr. Henry) Well, to date, my client has not provided 
the money to do i t with, he maintains very s t r i c t budgetary 
control on what I d r i l l and don't d r i l l , and he's not 
provided the money. We have recommended i t and discussed 
i t from time to time, and he does own the lease on that 
acreage. j 

j 
1 
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Q Do you think i t i s productive? 

A Yes, s i r . 

Q And that would increase your allowable by almost a third, 
wouldn't i t ? 

A I would hope so. 

When i t is recalled that the Commission must afford the 

owner of each property in a pool an opportunity to produce his 

fa i r share of the gas in tiae pool as far as i t is practicable to 

do so (Section 65-3-29 H. NMSA, 1953 Comp., as amended) i t becomes 

apparent that the Commission cannot grant Fasken the relief he 

alleges i s needed due to any pressure differential. I f the pres

sure differential i s being caused or aggravated by the rates of 

withdrawal from the pool, Mr. Fasken should reasonably develop 

the acreage which he has under lease and, thereby, increase 

production from the north. I f he would develop this acreage, he 

could substantially correct the problem of which he complains in 

this case (Tr. 170-171). 

If Fasken's correlative rights are being impaired i t i s not 

the result of Commission policy but Fasken's unwillingness to 

adequately develop his acreage (Tr. 170). I f the Commission 

granted Fasken's applications i t would jeopardize the rights of 

other interest owners in the pool who had gone to the expense of 

properly developing their leases. 

Not only has Fasken failed to properly develop the field, 

he i s , in fact, aggravating the very problem of which he complain^. 

I t should be recalled that he alleges that there i s migration of 

gas from the northern reservoir toward the southern reservoir 

caused by greater pressure in the northern reservoir (Tr. 101, 115;-

123). He further alleges that this pressure differential i s caused 

by the fact that there i s greater production in the south than in 
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the north (Tr. 101, 115, 117-118, 123, 125-126). 

I f we assume these alleged facts to be true, i t appears that 

Fasken i s practicing imprudent operating procedures for he i s 

contributing to the loss of gas in the north by overproducing a 

well in the southern portion of the pool (Tr. 154) and at the 

same time, due to contract problems, he has reduced production j 

on certain wells in the northern portion of the pool (Fasken 

Exhibit No. 6, Tr. 155). 

Fasken states that what i s occurring in the Indian Basin-

Morrow Gas Pool i s "an operating and producing scheme" which i s 

resulting in waste of natural gas (Brief-in-Chief p. 6). 
! 

When a l l the facts set out in the preceding paragraphs 

are taken together, i t appears that the pressure imbalance can 

be attributed, at least in part, to the fact that Fasken i s over

producing wells in areas of lowest pressure in the pool thereby 

further decreasing the pressure there. He i s also underproducing 

wells in areas of highest pressure increasing thereby the pressure 

in that part of the pool and ultimately increasing the pressure 

differential. This appears to the Commission to be the only 

possible "producing scheme" which appears in record. 

In any event, these facts brought out on the cross-examinaticn 

of Mr. Henry show that there are suspicious circumstances surround

ing the figures supplied to the Commission on pressure differentials 

and under the standard of Medler v. Henry, supra, this evidence j 

is impeached by such circumstances. j 

The record reveals that Fasken can produce a greater propor- j 

tion of the gas from the pool from each of his two wells in the 

north than can be produced from any other well in the pool (Tr. 

152-153). His applications seek an order which would increase his 
i 

advantage over other wells (Tr. 36, 42, 99, 137-141). Although : 
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Fasken alleges his correlative rights are impaired by a pressure 

differential (Tr. 78, 141), on close examination of the record 

any pressure differential i s being aggravated by the method in 

which Fasken produces his wells (Tr. 154-155). This evidence 

supports the Commission's findings that granting Fasken's applica

tion would violate the correlative rights of other mineral interesjt 

owners in the pool for i t would enable Fasken to produce at their 

expense. To find otherwise, the Commission would have to jeop

ardize the correlative rights of other mineral interest owners in 

an effort to protect Fasken from his own imprudent operating 

procedures. 

FINDINGS ON WASTE 

The Commission found that denial of the Fasken applications 

would be in the interest of waste prevention (Finding 7, Order 

No. R-4409-A, Finding 8, Order No. R-4444). These findings are 

challenged as not supported by substantial evidence (Brief-in-

Chief p. 7) . 

Section 65-10-2 NMSA, 1953 Comp., as amended, charges the 

Commission with the duty of preventing waste. "Waste" i s defined 

by Section 65-3-3 NMSA, 1953 Comp., as amended. The portions of 

this definition relevant to this case read as follows: 

65-3-3. WASTE—DEFINITIONS.—As used in this act the 
term "waste," in addition to i t s ordinary meaning, 
shall include: 

A. "Underground waste" as those words are generally 
understood in the o i l and gas business, and in any 
event to embrace the inefficient, excessive, or 
improper, use or dissipation of the reservoir 
energy, including gas energy and water drive, of 
any pool, and the locating, spacing, drilling, 
equipping, operating, or producing, of any well 
or wells in a manner to reduce or tend to reduce 
the total quantity of crude petroleum o i l or 
natural gas ultimately recovered from any pool, 
and the use of inefficient underground storage 
of natural gas. 
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E. The production in this state of natural gas from 
any gas well or wells, or from any gas pool, in 

I excess of the reasonable market demand from 
such source for natural gas of1 the type pro'duced 
or in excess ot the capacity of gas transportation 
facilities for such type of natural gas. The words 
"reasonable market demand," as used herein with 
respect to natural gas, shall be construed to mean 
the demand for natural gas for reasonable current 
requirements, for current consumption and for use 
within or outside the state, together with the 
demand for such amounts as are necessary for 
building up or maintaining reasonable storage 
reserves of natural gas or products thereof, 
or both such natural gas and products. (Emphasis 
added) 

These statutory provisions are recited again in the Rules 

| and Regulations of the Oil Conservation Commission (pp. A-7- A-9). 

In preventing waste the Commission must consider a number of 

j factors set out in this statutory definition. I t cannot pick 

: and choose among considerations but must act to prevent waste in 

' a fashion consistent with a l l such considerations. I 

i Fasken alleges that underground waste is occurring due to I 

1 underground gas migration (Tr. 77-78, 121-123, 141) and a loss of I 
i j 

' gas into a water trough (Tr. 77-78, 122) in violation of Sub-

• section A of the definition quoted above. He alleges that this 

; waste is caused by administering and regulating the pool in 

i accordance with the Rules and Regulations of the New Mexico Oil 

' Conservation Commission which prorate the pool (Tr. 60). A close 

;j review of the evidence reveals, however, that: 

1. Fasken failed to establish that waste is 
occurring in this pool, j 

1 j 

2. the record clearly shows that waste would 
result i f either of Fasken*s applications 
were granted and 

3. i f waste is occurring, i t is not the result of 
regulation by the Oil Conservation Commission, 
but instead is a result of imprudent operating 
procedures. 

- I t should be recalled that serious questions have been 

1 raised as to whether or not a water trough runs through the 

i 
i 



Indian Basin-Morrov Gas Pool. I f i t does not, i t i s very doubtful 

that the theories advanced by Fasken on the issue of waste are 

valid. 

Fasken seeks either the creation of a separate gas pool out 

of acreage presently located in the northern portion of the Indiar. 

Basin-Morrow Gas Pool (Tr. 2, 9, 60, 98) or in the alternative, 

capacity allowables for his two wells in that portion of this 

pool (Tr. 36, 42, 99, 137-141). Either of these proposed changes 

would result in the waste of gas as defined in Section 65-3-3 B. 

NMSA, 1953 Comp., as amended, to the extent i t would allow in

creased production from the Fasken wells which were already 

capable of producing in excess of reasonable market demand and 

the capacity of the pipeline for such natural gas from these wells 

When cross-examined on this point, Mr. Henry testified (Tr. 166): 

Q (By Mr. Cooley) Referring to your testimony on cross-
examination, i t came out that you have certain gas 
purchase contract problems with respect to what you 
describe as the north pool, i s that correct? 

A We have them with respect to a l l of the connections j 
in the Indian Basin. 

Q The entire pool has a greater capacity to produce 
than Mr. Fasken i s able to pass on to the pipe 
line company? 

A We have an excess capacity to produce, yes. 

Q I f the present capacity under the present allowable 
i s in excess of your present market, what i s to be 
gained by giving capacity allowables or increasing 
the allowable for any well in the field or giving 
the capacity allowable as you suggest? 

A (No response) 

Q You are already capable of producing more gas than you 
can sell? 

A That's right. 

The definition of waste was discussed in Continental Oil 

Company v. Oil Conservation Commission, supra, where this court 
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stated: ! 

"When Section 65-3-13(c) and Section 65-3-15(e) are 
read together, one salient fact is evident — even 
after a pool is prorated, the market demand must 
be determined, since, i f the allowable production 
from the pool exceeds market demand, waste would 
result i f the allowable is produced." 

The paragraph goes on to say that "...the setting of allowables 

was made necessary in order to prevent waste...." 
i 
i 

To grant either Fasken application, the Commission would 

have had to disregard testimony on market demand and authorize an 

allowable which would, i f produced, cause waste. The granting 

of either application would have been contrary to the language 

of Continental and could have been construed as authorization for 

wasteful operation of the wells in the north of the Indian Basin-

Morrow Gas Pool. 

The testimony also shows that certain allowables have already 

been cancelled and reallocated in the pool because of the contract 

problems Mr. Fasken has had with his purchaser (Tr. 168} and 
i 

his inability, therefore, to meet his allowable. 

Any increases in the production of gas which could be the 

result of granting either Fasken application would be gas produced 

in excess of market demand and would, thereby, be waste as defined 
i 

by statute. This evidence constitutes substantial evidence j 

supporting the Commission's findings on waste. 

If waste is occurring, Mr. Fasken could provide his own 

relief by reasonably developing the northern portion of the Indian 

Basin-Morrow Gas Pool. 

Mr. Fasken points out that the Commission is mandated by j 

Section 65-3-11(4) NMSA, 1953 Comp., as amended, "to prevent j 

watering out of strata which is productive of oil or gas." (Brie£-

in-Chief p. 6). ' 



In a pool like the Indian Basin-Morrow Gas Pool, water 

! encroaches into the reservoir as the pool is produced. In fact, 

\ a l l wells in this type of pool will water out i f i t is produced 

i long enough. This gives rise to the question of whether or not 

' the situation raised by Fasken concerning the watering out of j 

i wells (Tr. 77-78, 123) is one which the Commission could prevent 

or if what we have here is just a well located at a structurally 

low point which is nearing depletion. 
j 

The problems Fasken complains of may in no way be related to 

the administration of this pool under the Rules and Regulations 

of the Oil Conservation Commission. Fasken admitted that the gas 

| in this pool was originally exposed to the same water zones as 

existed in the reservoir at the time of the hearing (Tr. 91-92). 

I He also conceded that i f there is a spill point in the reservoir, 
< i 

I gas could have been passing this spill point under original j 

j reservoir characteristics (Tr. 90-91). 

Fasken failed to establish the existence of a water trough 

i in this pool. He, furthermore, was unable to show that the j 

watering out of any well was caused by administering the pool 

under the Rules and Regulations of the Oil Conservation Commi ssioi. 

and not just the result of normal reservoir characteristics. In j 

j view of this the Commission could not give much weight to Mr. 
! i 

j Henry's testimony on the watering out of wells in the southern 

j portion of this pool. 
i i 

Fasken cites McWood Corporation v. State Corporation 
! I 
I Commission, 78 N.M. 319, 431 P.2d 52 (1967). In that case the \ 
! Supreme Court overturned a decision of the Corporation Commission ' 
! i 
J which contained findings based on "Mere hearsay or rumor and 
! the testimony of competitors...." Id. at 322. That is not the j 
: situation in this case for, as shown throughout Point I of this 

i 
i 
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brief, each finding challenged by Fasken i s supported by sub

stantial evidence. 

I t should also be noted that McWood i s an appeal challenging 

an order of the Corporation Commission. This court found in 

that case that "...orders of administrative agencies cannot be 

justified without a basis in evidence having rational and proba

tive force." Id. at 321. The decision of the Corporation Commis

sion was reversed because the moving party before i t had failed 

to show with such evidence that i t s claim was valid. In the case 

at bar, Fasken i s the moving party and, i f the same standard i s 

applicable, must show that his application i s supported by 

"evidence having rational, probative force." A f u l l review of 

the evidence shows Fasken failed to make such a showing. 

Pan American Petroleum Corporation v. Wyoming Oil and Gas 

Conservation Commission, 446 P.2d 550, 32 O&GR 501 (1968) i s 

quoted by Fasken at length in defense of a straw man i t raises. 

Fasken states that the Commission may think he failed to make a 

prima facie case (Brief-in-Chief p. 8). The Oil Conservation 

Commission concedes that Fasken alleged a l l necessary elements to 

make a prima facie case. The Commission contends, however, that 

j Fasken failed to carry the burden of proof for the evidence he 

j tendered was not sufficient to permit i t to accept as true the 
j 

i matters he alleged. The Pan American decision i s not useful in 

this case for i t involves a situation where the Wyoming Oil and 

Gas Commission denied Pan American the right to d r i l l a well 

because i t f e l t Pan American had "...not in the f i r s t instance, 

j [made] out a prima facie case,...." Id. oG&R at 511. This i s 
j 

! not the situation in the proceeding at bar and, therefore, this 

' case i s not in point. 
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POINT I I 

THE ORDERS OP THE COMMISSION ARE VALID 
AND CONTAIN ALL FINDINGS REQUIRED BY LAW. 

Fasken's Point I I (Brief-in-Chief p. 10) reads as follows: 

THE COMMISSION'S ORDERS ARE INVALID 
BECAUSE THEY DO NOT CONTAIN ANY FIND
ING TO SHOW THE REASONING BEHIND THE 
DETERMINATION THAT WASTE WAS NOT 
OCCURRING. (Emphasis added) 

I n i t i a l l y , i t should be noted that this obviously misstates 

Fasken's own claim. At no time did the Commission make a determink 

tion as to whether or not waste was occurring in this pool and no 

such determination i s reflected in any finding in either order 

challenged. The Commission merely found that denying Fasken's 

applications would prevent waste (Finding 7, Order No. R-4409-A, 

Finding 8, Order No. R-4444). 

Fasken draws the conclusion that "...the fair interpretation 

of the commission's order i s that the commission believes that 

waste i s not occurring at the present time." (Brief-in-Chief 

p. 13). He further concludes that this determination was reached 

either on evidence outside the record or in a discussion among 

Commission staff members (Brief-in-Chief pp. 13-14). Since the 

Oil Conservation Commission did not make such a determination, i t 

i s hardly appropriate to speculate as to i t s source. 

Furthermore, the question of whether or not waste was 

occurring in this pool at the time of the Commission hearing i s 

not properly before this court in regard to the challenge to 

Order No. R-4409-A. Section 65-3-22 NMSA, 1953 Comp., as amended, 

provides "... that the questions reviewed on appeal shall be only 
i 

questions presented to the Commission by the application for re

hearing." Nothing i s raised in the Application for Rehearing of 

Order No. R-4409-A concerning whether or not waste was occurring j 
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in the pool and hence this point should not be considered in the 

challenge to this order. 

Fasken contends Orders R-4409-A and No. R-4444 are invalid 

because they contain no findings to explain, support or indicate 

the reasoning of the Commission in concluding that his applications 

should be denied in order to prevent waste (Brief-in-Chief p. 10). 

In view of this, i t i s important to determine what findings 

the Oil Conservation Commission must make in i t s orders to comply 

with New Mexico law. 

Continental Oil Company v. Oil Conservation Commission, supra 

at page 321 reads as follows: 

We would add that although formal and 
elaborate findings are not absolutely necessary, 
nevertheless basic jurisdictional findings, 
supported by evidence, are required to show 
that the commission has heeded the mandate and the 
standards set out by statute. Administrative 
findings by an expert administrative commission 
should be sufficiently extensive to show not only 
the jurisdiction but the basis of the commission's 
order. 

This i s the standard against which orders of the Commission 

should be held to see i f they comply with the laws of this jurisdijc 

tion. 

The Commission i s empowered to prevent waste and protect 

correlative rights by Section 65-3-10 NMSA, 1953 Comp., as amended 

The jurisdiction of the Commission in the case at bar i s predicated 

upon these powers delegated to i t by the legislature. The 

Continental decision requires that there be a basic jurisdictional 

finding on these powers and such a finding appears in each of the 

orders challenged (Finding 7, Order No. R-4409-A, Finding 8, Order 

No. R-4444). Furthermore, these findings are supported by the 

evidence as has been previously shown in this brief in our discus

sion of the findings on correlative rights where i t was shown that 

granting the Fasken application would give him an unfair advantage 
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over other mineral interest owners in the pool (pp. 8-13) and in 

our discussion of the findings on waste where i t was shown that 

granting these applications would give Fasken a license to product 

in excess of the market demand (pp. 13-18). 

These findings and this supporting evidence show that the 

Commission has heeded i t s statutory mandate. Any more stringent 

requirement in terms of findings would be inconsistent with the 

Continental decision for i t would establish a requirement of more 

formal and elaborate findings. I f such a standard were carried to 

i t s logical conclusion, i t would appear to require that a l l consid

erations recited in statute be made findings of fact as a condition 

precedent to the validity of any Commission order. 

Not only do the findings show the jurisdiction of the 

Commission, they also reflect the basis of the Commission's deci

sion. 

Order No. R-4409-A contains findings which show that the 

Commission found that there was communication throughout the pool 

(Finding 4); that this pool, therefore, was a single common sourc^ 

of supply (Finding 5); and that granting the Fasken application t<*> 

divide the pool would result in Fasken being able to produce his 

wells in the north of the pool at unrestricted rates enabling him 

to take an undue share of the gas in the pool (Finding 6). 

Order No. R-4444 contains findings which show that the 

northern portion of the pool contains acreage not dedicated to any, 

well (Finding 4); that Fasken could provide his own relief by 

further development of his acreage in the north (Finding 5); that 

the Indian Basin-Morrow Gas Pool i s a single common source of gas 

supply (Finding 6) and that granting Fasken's application for j 

increased allowables would enable him to recover an undue share | 

of the gas in the pool. j 
j 
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In Continental at page 324, the following was said about 

the relationship between the concepts of waste and correlative 

rights: 

The prevention of waste is of paramount interest, 
and protection of correlative rights is interrelated 
and inseparable from i t . The very definition of 
"correlative rights" emphasizes the term "without 
waste." However, the protection of correlative 
rights is a necessary adjunct to the prevention 
6r waste. Waste will result unless tne commission 
can also act to protect correlative rights."11 

(Emphasis added) 

This court cited in support of this statement Choctaw Gas 

Co. v. Corporation Commission, 295 P.2d 800, 5 O&GR 1226 (1956). 

Choctaw involved an order of the Oklahoma Corporation Commission 

which was challenged for not containing a finding on the preven-
! 

tion of waste. The following is the discussion of this point by I 

the Oklahoma Supreme Court: 

To protect such correlative rights, in addition to 
preventing waste, is one of the fundamental powers 
of the Corporation Commission under our proration 
statutes. (citations omitted.) And these two 
fundamental purposes of the exercise of the Commis
sion's powers in proration matters are interrelated, 
for, i f the State, through this or some other agency, 
could not protect such rights, and each owner of a 
portion of the gas in a natural reservoir was left 
to protect his own, we would have resort to the 
wasteful drilling practices and races of the prepa
ration days. (citations omitted.) This explains 
why there is no merit to Service Corporation's 
argument that, because Order No. 28838 contained 
no specific finding that the shutting in of Choctaw's 
wells was necessary to prevent waste, i t is void. 
(Emphasis added) 

In the case at bar, the Oil conservation Commission acted to 

protect correlative rights as is reflected in the findings in its 

orders. The finding that waste would be prevented i s not, how

ever, without basis in the Commission's findings for both orders 

recite that granting Fasken's applications would permit him to 

recover an undue share of the gas from the pool (Finding 6, Order 

No. R-4409-A, Finding 7, Order No. R-4444). If the Commission 
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could not prevent such undue recovery of gas, each operator would 

have to "protect his own" and this would lead to wasteful practices 

much like those experienced during the days of the Rule of 

Capture — wasteful practices which led to the adoption of New 

Mexico's conservation statutes, 

The findings that waste would be prevented (Finding 7, 

Order No. R-4409-A, Finding 8, Order No. R-4444) are further 

supported by the record as discussed in Point I of this brief 

(pp. 13-18). 

As previously noted, Section 65-3-10 NMSA, 1953 Comp., as 

amended, empowers the Commission to prevent waste and to protect 

correlative rights. In the case at bar the primary consideration 

of the Commission was the protection of correlative rights. This 

i s clearly reflected in the findings of the orders as i s required 

by the portion of the Continental decision hereinbefore quoted. 

Fasken's Point I I centers around the notion that waste and 

correlative rights are two entirely separate concepts and that 

a Commission order which i s obviously necessary to protect correc

tive rights may be ineffective because i t does not contain a 

separate and distinct line of reasoning based solely on the con

cept of waste prevention. 

Such a theory i s inconsistent with established rules of 

appellate review. Failure to make a finding w i l l not cause a 

judgment to be reversed i f there are findings on another issue 

which makes such a finding unnecessary. See, Gibbons & Reed 

Company v. Bureau of Revenue, 80 N.M. 462, 457 P.2d 710 (1969). 

In this case, the Commission's decision would have been supported 

by the findings on correlative rights standing alone — absent 

the findings on waste. 

I f there had been no mention of waste at a l l in the orders 



, challenged, they s t i l l should not be overturned unless Fasken 

could show that the absence of such findings would have changed 

i the decision of the Commission. See, Maryland Casualty Company 

j! v. Foster, 76 N.M. 310, 314, 414 P.2d 672 (1966) and 5 C.J.S., 

ij "Appeal and Error" 1790. This rule of appellate review has been 

!•• applied to appeals from administrative agencies. See, Choctaw 

ji Gas Company v. Corporation Company, supra. 

ii Even though the Commission relied on both the concepts of 

jj waste prevention and protection of correlative rights, i t 

jj should not be required to independently pursue both courses of 

j! reasoning in a l l cases. When the Commission issues an order based 

Ij on evidence presented to i t at a public hearing which shows that 

;| a certain application must be denied in order to protect the 

ji mineral interest owners in a pool, i t should not be barred from 

j; carrying out this statutorily mandated duty simply because there 

j! i s not a separate showing on waste. This i s especially true 

il since this court found in Continental that "Waste w i l l result 

'! unless the commission can also act to protect correlative rights." 

ij Fasken alleges that the Commission w i l l try to justify i t s 
I 

j finding on waste by pointing to the fact that unratable take 

j would occur i f either application i s granted. Once again he i s 

! engaged in a battle of straw men for he then proceeds to cite 

p Section 65-3-4(D) NMSA, 1953 Comp., as amended, and knock i t 

••' down as relating only to o i l . 

Waste w i l l result from granting either application for the 
i! 

:| record clearly shows that i t would authorize production in excess 

ij of market demand. This violates Section 65-3-4 (E) NMSA, 1953 
j: 

;i Comp., as amended, as the record before the court clearly shows, 

ji See, Point I . 
Fasken cites City of Roswell v. New Mexico Water Quality 
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I 
Control Commission, 84 N.M. 561, 505 P.2d 1237 (Ct. App. 1972). 

The Court of Appeals found in this decision that an administrative 
I 

agency's findings and reasoning must be reflected in the record. | 

This i s in fact a broader standard than the one set forth in 

Continental for i t looks to the entire record, not just the 

findings of fact. When the entire record i s examined in the 

case before the court, i t is apparent that the Oil Conservation 

Commission's reasoning was that, when there i s a single source of 

gas supply, allowing one producer to withdraw gas at unrestricted 

rates or greater rates than other producers, violates correlative 

rights for one producer has an advantage over others in the pool. 

This i s also wasteful because i t could lead to production in 

excess of market demand. 

Pan American Petroleum Corporation v. Wyoming Oil and Gas 

Conservation Commission, supra, i s again cited by Fasken. He 

contends this case i s "...very similar to the one presently being 

presented to the Court." (Brief-in-Chief p. 12). I t i s dis

similar in one key respect, however, which renders i t of l i t t l e 

value in this case. 

Pan American deals with an order that did not comply with 

the provisions of the Wyoming Administrative Procedure Act. This 

act contains a provision which requires "Findings of fact i f set 

forth in statutory language, shall be accompanied by a concise 

and explicit statement of the underlying facts supporting the 

findings." Section 9-276.28 W.S. 1957, 1967 Cum. Supp. The 

Supreme Court of Wyoming interpreted this section to require 

specific types of findings in Administrative orders in Wyoming. 

Pan American, supra at 510. There are no such statutory provi

sions in New Mexico and hence this case i s not in point in the 

proceeding at bar. 
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In fact, the New Mexico statutes relating to o i l and gas 

(with an exception for underground storage reservoirs) make no 

requirement that the Commission make any findings whatever. The 

United States Supreme Court held in United States et a l . v. 

Louisiana et a l . , 290 U.S. 70 (1933), that findings were not 

essential to the validity of an administrative order where an 

agency was operating under a statute which was indefinite on the 

question of findings of fact and did not require them. 

If Pan American, supra, i s applicable, i t supports the Com

mission in this case for i t states that the reviewing court 

should be satisfied that the agency reached i t s decision based 

on consideration of the entire record. Id. at 555. When the 

entire record i s considered the Commission's order i s well sup

ported by the evidence. See, Point I . 
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SUMMARY AND CONCLUSION 

Fasken claims there i s uncontradicted evidence supporting 

his application and that certain of the Commission's findings 

are not supported by substantial evidence. As shown in this brief;, 

the evidence offered by Fasken was equivocal, contained inherent 

improbabilities and, in some instances, was surrounded by 

suspicious circumstances. Other evidence was capable of l e g i t i 

mate inferences which cast reasonable doubt upon i t s accuracy. 

The Commission, therefore, could disregard much of what Fasken 

presented under the decision of this court in Medler v. Henry, 

supra. 

Examination of the whole record reveals that the evidence 

offered to support Fasken's theorized water trough was insufficient 

to overcome the physical fact of communication between the two 

portions of the pool. The record further revealed that Fasken 

had produced proportionally more gas from each of his wells in the 

northern portion of this pool than could be produced by any other 

well. Approval of either of his applications would have increased 

his advantage over other operators, thereby, violating their 

correlative rights. I t was also apparent that approval of either 

Fasken application would have given him a license to produce more 

than the market demand for gas from his wells and this could 

constitute waste as defined by New Mexico statute. 

The record contains in support of each challenged finding 

"such relevant evidence as a reasonable mind might accept as 

adequate to support a conclusion." Ft. Sumner Municipal School 

Board v. Parsons, supra. Each Commission finding, therefore, i s 

supported by substantial evidence. 
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When Fasken appeared before the Commission with the original 

applications in this case, the burden of proof was on him, as 

the moving party, to show that what he was seeking was in fact 

. supported by the evidence. This he failed to do. Having failed 

! to carry the burden of proof, he cannot shift i t to the Commission 

• and allege that the agency's orders are not supported by sub-

i stantial evidence merely because the agency did not put on con

flictin g direct testimony upon which to base i t s findings. 

Fasken seems to allege that the Commission should become a 

; party opponent to a l l who appear before i t . This would be 

inconsistent with the role of the Commission which i s to take the ! 

' facts presented to i t , compare them to the precise legislative 

standards of the o i l and gas conservation statutes and reach 

; determinations based thereon. See, Continental v. Oil Conservation 

: Commission, supra. This i s the standard followed by the Commis-

i sion in the case before the court. 

Careful review shows that the orders challenged contain a l l 
i 

. findings required by law in Mew Mexico. 

The challenged orders contain basic jurisdictional findings 

• supported by evidence which shows the Commission heeded i t s 

1 statutory mandate and complied with legislative standards. The 

• findings also reflect the reasoning of the Commission in reaching 

i i t s decision. The mandate of Continental, supra., therefore, i s 

' met. 

; Fasken apparently misinterprets this decision. He appears ) 

j to believe that the Commission i s required to support orders whichj 

. stand on their own as necessary and proper exercises of i t s duty j 

; to protect correlative rights with additional and separate lines i 

i 
i of reasoning on the question of waste prevention. This notion ! 

i ! 
would impose a more rigorous standard on the Commission than j 
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exists under present law and would require more formal and 

elaborate findings. I t , furthermore, i s inconsistent with either 

logic or long established principles of appellate review. 

Since the findings in the orders challenged reflect the 

Commission's reasoning that the denial of each of Fasken's appli

cations would protect correlative rights, the findings by necessary 

implication also show that the denials would prevent waste. This 

i s especially true since this court stated in Continental, supra, 

that: "Waste w i l l result unless the Commission can also act to 

protect correlative rights." 

I t i s the opinion of the Oil Conservation Commission that the1 

arguments advanced by David Fasken are without merit and that the j 

orders of the Commission should be upheld. 

Respectfully submitted, mitted, 

71 I t l AM F. CARR 
Special Assistant Attorney General 
representing the Oil Conservation 
Commission of the State of New Mexico 

Attorney for Respondent-Appellee 
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