
EXHIBIT # 

Effect on shut-in status of Grace-Atlantic No. 1.-using 

the r e d i s t r i b u t i o n of under production i n June, 1973 to 

determine the shut-in status. 

Current Allowable A p r i l thru August, 1973 697,663 MCF 

Redi s t r i b u t i o n June, 1973 388.190 MCF 

Total 1,085,853 MCF 

1,085,8534-5"* 217,171 x 6 

Over Production Status August, 1973 

Difference 

1.303,026 MCF 

1,061,302 MCF 

241,724 MCF 
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Exhibit 

South Carlsbad F i e l d 

Proration Schedule using Marginal Re c l a s s i f i c a t i o n and not c l a s s i f y i n g new wells 

non-marginal u n t i l t h e i r monthly production j u s t i f i e s a non-marginal c l a s s i f i c a t i o n . 

Non-Marg. 

Month 
Acreage 

Marginal 
Factor 
Non-Marg. 

Pool 
A l l o c a t i o n 

Marginal 
Alloca t i o n 

Non-Marg. 
A l l o c a t i o n 

A l l o c a t i o n 
Per Well 

Jan 14.06 4.94 1,800,000 551,444 1,248,556 252,744 

Feb 13.06 4.94 1,600;000 551,444 1,048,556 212,258 

Mar 12.06 4.94 1,500,000 551,444 948,556 192,015 

Apr 14.04 4.̂ 94 1,500,000 474,176 1,025,824 207,657 

May 13.05 3.96 1,900,000 714,232 1,185,768 299,436 

Jun 17.06 3.96 2,250,000 999,912 1,250,008 315,679 

J u l 24.03 3.96 3,658,000 2,036,663 1,621,337 409,429 

Aug 25.02 2.00 3,020,000 2,051,268 968,732 484,366 

Sep 26.02 2.00 3,200,000 2,036,480 1,163,520 581,760 

Oct 28.00 2.00 2,529,400 1,941,107 588,293 294,147 
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2006 92 SUPREME COURT REPORTER 

which i t deals, provides in Art . 9, § 9-
503, that: 

"Unless otherwise agreed a secured 
party has on default the right to lake 
possession of the collateral. In taking 
possession a secured party may pro
ceed without judicial process i f this 
can be done without breach of peace 
or may proceed by action . . •• 

Recent studies have suggested no 
changes in Art . 9 in this respect. See 
Permanent Editorial Board for the Uni
form Commercial Code, Review Commit
tee for Article 9 of the Uniform Com
mercial Code, Final Report, § 9-503 
(Apri l 25, 1971). I am content to rest 
on the judgment of those who have 
wrestled with these problems so long 
and often and upon the judgment of the 
legislatures that have considered and so 
recently adopted provisions that contem
plate precisely what has happened, m 
these cases. 

classified as petty, misdemeanor or fel
ony, unless he was represented by cos*, 
sel at his tr ial . 

Reversed. 

Mr. Chief Justice Burger concurree 
in result and filed opinion. 

Mr. Justice Brennan filed a concur 
r ing opinion in which Mr. Justice Doe? 
las and Mr. Justice Stewart joined. 

Mr. Justice Powell concurred in re
sult and filed opinion in which Mr. Js.-
tice Rehnquist joined. 

1. Constitutional Law @=>265, 267, 268(5,* 
With respect to rights of public trn-

jury trial , confrontation and compute 
process and right to be informed of » 
ture and cause of accusation, SB-
Amendment, by reason of Fourteen'.* 
Amendment, is applicable to the state* 
U.S.C.A.Const. Amends. 6, 14. 

2. Criminal Law @=641.1 
Sixth Amendment extended rigW ' e 

counsel beyond its common-law dim"* 
sions. U.S.C.A.Const. Amend. 6. 

Jon Richard ARGERSINGER, Petitioner, 
v. 

Raymond HAMLIN, Sheriff, Leon 
County, Florida. 

No. 70-5015. 

Argued Dec. 6, 1971. ' 

Reargued Feb. 28, 1972 

Decided June 12; 1972. 

A state prisoner brought an original 
habeas corpus proceeding in the Florida 
Supreme Court, which discharged the 
wri t , 236 So.2d 442. Certiorari was 
granted. The Supreme Court, Mr. Jus
tice Douglas, held that absent knowing 
and intelligent waiver, no person may be 
imprisoned for any offense, whether 

3. Criminal Law @=>641.1 
Absent knowing and intelligent*** 

er, no person may be imprisoned for 
offense, whether classified as petty, 
demeanor or felony, unless he was re? ^ 
sented by counsel at his tr ial . L . & - -
Const. Amends. 6, 14; 18 U.S.C.A. §** « 
A(b) ; Fed.Rules Crim.Proc. rule 44l» | 
18 U.S.C.A.; Const.Or. art. 1, § 9. | 

I 
4. Courts ©=399(1) | 
" It was not function of United St«£ | 
Supreme Court to direct state court* n j 
to manage their affairs, but only to ff | 
clear federal constitutional requireff ^ 
5. States <§=4.5 ,; % 

How state criminal offenses sho^ | 
be classified is largely a state mat1' | 
U.S.C.A.Const. Amends. 6, 14. | 
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counsel, 
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65-3-10. POWER OF COMMISSION TO PREVENT HASTE AND PROTECT 

CORRELATIVE RIGHTS. 

The Commission i s hereby empowered, and i t i s i t s duty, to 
prevent the waste prohibited by this aot and to protect correlative 
r i g h t s , as i n t h i s act provided. To that end, the Commission i s 
empowered t o make and enforce rules, regulations and orders, and 
to do whatever may be reasonably necessary t o carry out the purposes 
of t h i s act, whether or not indicated or specified i n any section 
hereof. 

65-3-11. ENUMERATION OF POWERS. 

Included i n the power given to the Commission i s the authority 
to c o l l e c t data; to make investigations and inspections; to examine 
properties, leases, papers, books and records; t o examine, check, 
t e s t and gauge o i l and gas wells, and tanks, plants, r e f i n e r i e s , 
and a l l means and modes of transportation and equipment; to hold 
hearings; t o provide f o r the keeping of records and the making of 
reports and for the checking of the accuracy thereof; to l i m i t and 
prorate production of crude petroleum o i l or natural gas, or both, 
as i n t h i s act provided; to require e i t h e r generally or i n p a r t i c u l a r 
areas c e r t i f i c a t e s of clearance or tenders i n connection with the 
transportation of crude petroleum o i l or natural gas or any products 
thereof, or both such o i l and products, or both such natural gas 
and products. 

Apart from any authority, express or implied, elsewhere given 
tc or ex i s t i n g i n the Commission by v i r t u e of t h i s act or the 
statutes of t h i s stata, the Commission i s hereby authorized to make 
r t l e s , regulations and orders f o r the purposes and wi t h respect to 
the subject matter stated herein, viz . : 

(1) Tc require dry or abandoned wells to be plugged i n 
such a way as to confine the crude petroleum o i l , natural gas, or 
water i n the strata i n which they are found, and to prevent them 
fron escaping i n t o other s t r a t a ; the Commission may require a bond 
of not to exceed ten thousand ($10,000.00) dollars conditioned for 
the performance of such regulations; 

(2) To prevent crude petroleum o i l , natural gas, or 
wa.ter from escaping from strata i n which they are found i n t o another 
stratum or other s t r a t a ; 

(3) To require reports showing locations of a l l o i l or 
gas wells, and f o r the f i l i n g of logs and d r i l l i n g records or 
reports; 

(4) To prevent the drowning by water of any stratum or 
pert thereof capable of producing o i l or gas,_or both o i l and gas, 
in paying quantities, and to prevent the premature and irregular 
encroachment of water, or any other kind of water encroachment, 
which reduces or tends to reduce the total ultimate recovery of 
crude petroleum o i l or gas, or both such o i l and gas, from any pool; 

(5) To prevent f i r e s ; 

(6) To prevent "blow-outs" and "caving" i n the sense that 
the conditions indicated by such terms are generally understood i n 
the o i l and gas business; 

(7) To require wells to be d r i l l e d , operated and produced 
ir: such manner as co prevent i n j u r y t o neighboring leases or pro
perties ; 

(8) To identify the ownership of o i l or gas producing 
leases, properties, wells, tanks, refineries, pipelines, plants, 
structures, and a l l transportation equipment and f a c i l i t i e s ; 



(9) To require the operation of w e l l s with e f f i c i e n t gas-
o i l r a t i o s and to f i x such r a t i o s ; 

(10) To f i x t h e spacing o f w e l l s ; 

(11) To determine whether a p a r t i c u l a r w e l l or p o o l i s a 
gas or o i l w e l l , o r a gas or o i l p o o l , as t h e case may be, and from 
time t o time t o c l a s s i f y and r e c l a s s i f y w e l l s and p o o l s a c c o r d i n g l y ; 

(12) To determine the l i m i t s o f any pool o r pools produc
i n g crude petroleum o i l or n a t u r a l gas or b o t h , and from time t o time 
t o r e determine such l i m i t s ; 

(13) To r e g u l a t e the methods and devices employed f o r 
s t o r a g e i n t h i s s t a t e o f o i l or n a t u r a l gas or o f any o t h e r sub
stance i n t o any p o o l i n t h i s s t a t e f o r t h e purpose o f r e p r e s s u r i n g , 
c y c l i n g , p r e s s u r e maintenance or secondary recovery o p e r a t i o n ; or 

(14) To p e r m i t the i n j e c t i o n o f n a t u r a l gas or of any 
o t h e r substance i n t o any pool i n t h i s s t a t e f o r t h e purpose o f 
r e p r e s s u r i n g , c y c l i n g , pressure maintenance or secondary recovery 
o p e r a t i o n ; or 

(15) To r e g u l a t e t h e d i s p o s i t i o n o f water produced o r 
used i n c o n n e c t i o n w i t h the d r i l l i n g f o r or producing o f o i l or gas, 
or b o t h , and t o d i r e c t s u r f a c e or subsurface d i s p o s a l o f such water 
i n a manner t h a t w i l l a f f o r d reasonable p r o t e c t i o n a g a i n s t contam
i n a t i o n o f f r e s h water s u p p l i e s designated by the s t a t e engineer. 

(16) To determine the l i m i t s of any area containing 

commercial potash deposits and from time to time redetermine such 
l i m i t s . 

(17) To r e g u l a t e and where necessary p r o h i b i t d r i l l i n g 
or p r o ducing o p e r a t i o n s f o r o i l o r gas w i t h i n any area c o n t a i n i n g 
commercial d e p o s i t s o f potash where such o p e r a t i o n s would have t h e 
e f f e c t unduly t o reduce t h e t o t a l q u a n t i t y o f such commercial de
p o s i t s o f potash which may reasonably be recovered i n commercial 
q u a n t i t i e s o r where such o p e r a t i o n s would i n t e r f e r e unduly w i t h t h e 
o r d e r l y commercial development o f such potash d e p o s i t s . 

65-3-11.1 ADDITIONAL POWERS OF COMMISSION - HEARINGS BE
FORE EXAMINER - HEARINGS DE NOVO. 

I n a d d i t i o n t o t h e powers and a u t h o r i t y , e i t h e r express o r 
i m p l i e d , g r a n t e d t o t h e O i l Conservation Commission by v i r t u e o f 
the s t a t u t e s o f the S t a t e o f New Mexico, t h e Commission i s hereby 
a u t h o r i z e d and empowered i n p r e s c r i b i n g i t s r u l e s o f or d e r o r p r o 
cedure i n c o n n e c t i o n w i t h h e a r i n g s o r o t h e r proceedings b e f o r e the 
Commission t o p r o v i d e f o r t h e appointment o f one (1) o r more exam
i n e r s t o be members o f the s t a f f o f the Commission t o conduct hear
ings w i t h r e s p e c t t o m a t t e r s p r o p e r l y coming b e f o r e t h e Commission 
and t o make r e p o r t s and recommendations t o the Commission w i t h r e 
spect t h e r e t o . Any member o f the Commission may serve as an exam
i n e r as p r o v i d e d h e r e i n . The Commission s h a l l promulgate r u l e s and 
r e g u l a t i o n s w i t h r e g ard t o hearings t o be conducted b e f o r e examiners 
and the powers and d u t i e s o f the examiners i n any p a r t i c u l a r case 
may be l i m i t e d by order o f the Commission t o p a r t i c u l a r issues o r t o 
the performance o f p a r t i c u l a r a c t s . I n the absence o f any l i m i t i n g 
o r d e r, an examiner appointed t o hear any p a r t i c u l a r case s h a l l have 
the power t o r e g u l a t e a l l proceedings b e f o r e him and t o p e r f o r m a l l 
a c t s and take a l l measures necessary o r proper f o r t h e e f f i c i e n t and 
o r d e r l y conduct o f such h e a r i n g s , i n c l u d i n g the swearing o f witnesses, 
r e c e i v i n g o f te s t i m o n y and e x h i b i t s o f f e r e d i n evidence s u b j e c t t o 
such o b j e c t i o n s as may be imposed and s h a l l cause a complete r e c o r d 
o f t h e proceeding t o be made and t r a n s c r i b e d and s h a l l c e r t i f y the 
same t o the Commission f o r c o n s i d e r a t i o n t o g e t h e r w i t h t h e r e p o r t 
o f the examiner and h i s recommendations i n c o n n e c t i o n t h e r e w i t h . 
The Commission s h a l l base i t s d e c i s i o n rendered i n any m a t t e r or 
proceeding heard by an examiner, upon the t r a n s c r i p t o f te s t i m o n y 
and r e c o r d made by or under the s u p e r v i s i o n o f t h e examiner i n con
n e c t i o n w i t h such proceeding, and such d e c i s i o n s h a l l have the same 
f o r c e and e f f e c t as i f s a i d h e a r i n g had been conducted b e f o r e the 
members of s a i d Commission. When any matter o r proceeding i s r e f e r 
red t o an examiner and a d e c i s i o n i s rendered t h e r e o n , any p a r t y 
a d v e r s e l y a f f e c t e d s h a l l have t h e r i g h t t o have s a i d m a t t e r heard 
de novo b e f o r e t h e Commission upon a p p l i c a t i o n f i l e d w i t h the 
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Commission within 30 days from the time any such decision i s ren
dered. 



65-3-10. POWER or COBMMSIOW TO PREVENT HASTE AHD rSOTECT 
CORRELATIVE RIGHTS. 

The Commission i s hereby empowered, and i t i s i t 3 duty, t o 
prevent Ute waste prohibited h . » Pt , M 7T — i . -
r i g h t s . as i n t h i s act provided. To that end. **TI 1Tf l e» i a 

empowered t o make and enforce ralee. MmilitTnV. " 1 
to do whatever mav be reasonably necessary to carry out the purposes 
pf t h i s act, whether or not indicated or specified i n anv section 
hereof. 

65-3-11. ENUMERATION OF POWERS. 

Included i n the power given to the Commission i s the authority 
to c o l l e c t data; t o make investigations and inspections; to examine 
properties, leases, papers, books and records; t o examine, check, 
t e s t and gauge o i l and gas wells, and tanks, plants, r e f i n e r i e s , 
and a l l means and modes of transportation and equipment; t o hold 
hearings; t o provide f o r the keeping of records and the making of 
reports and for the checking of the accuracy thereof; t o l i m i t and 
prorate production of crude petroleum o i l or natural gets7"*or"T5'oth, 
as i n t h i s act provided; to require e i t h e r ge"neraTTy—or',*in p a r t i c u l a r 
areas c e r t i f i c a t e s of clearance or tenders i n connection with the 
transportation of crude petroleum o i l or natural gas or any products 
thereof, or both such o i l and products, or both such natural gas 
and products. 

(7) To require wells to be drilled, operated and produced 
in such manner aa co prevent Injury to neighboring ^.ejnee oc pro-

A r t i e s r ; ; 

CORRELATIVE RIGHTS sh a l l mean the opportunity afforded, as fax as 
i t i s practicable frq do so. to the owner of <*ach property i n a pool 
to produce without-, waste his j u s t and equitable share of the o i l or 
pas, n-r both, i n the pool, being aji_amount, so f a t SS Ciffl it? Prfig£jLT 
c a l l v determined, and so far as can be practicably obtained without 
wasTe. substantially i n the proportion that the quantity Bf recover
able o i l or gas, or both, under such property bears tn the t o t a l / 
•recoverable o i l or gas, pr hnth. in the pool . and fo r tnrh nnmnse V 
to use his i u s t and equitable share of the reservoir energy (See: 
Sec. 26 (h) , Chapter 168, Session Laws 1949). 

(b) The commission may e s t a b l i s h a p r o r a t i o n u n i t 
f o r each pool, such being the area t h a t " 3 n be e f f i c i e n t l y andeco-
nomically Pdrained and developed by one w e l l , a ^ i ^ ^ 
Commission s h a l l c o n a l d e r ^ e c o ^ ^ 
of unneceTiaTTwells, the p r o t e c t i o n of c o r r e l a t i v e r i g h t s , m clud 
° L T n H o f ^ i t ^ ^ r . the prevention of waste, the avoidance 
r f \ h e a u g ^ e n S l o n Y o l " r'gsks a r i s i n g from the d r i l l i n g of an exces
sive number of w e l l s , and the preyention of reduced recovery which 
might r e s u l t from the d r i l l i n g of too few w e l l s . 



65-3-20. HEARINGS ON BULBS, REGULATIONS AMD ORDERS -
NOTICE - EMERGENCY RULES. 

Except as provided for herein, before any rule, regulation or 
order, including revocation, change, renewal or extension thereof, 
shall be made under the provisions of this act, a public hearing 
shall be held at such time, place and manner as may be prescribed 
by the Commission. The.. Commission shall f i r s t give reasonable 
notice of such hearing (in no case less than ten days, except in an 
emergency) and at any such hearing any person having an interest in 
the subject matter of the hearing shall be entitled to be heard.... 

65-3-6. RULES OF PROCEDURE Iff HEARINGS - MANNER OP GIVING 
NOTICE - RECORD OF RULES, REGULATIONS AMD ORDERS. 

The Commission shall prescribe i t s rules of order or procedure 
in hearing or other proceedings before i t under this act. Any 
notice required to be given under this act or under anv rule, regu
lation or order prescribed by the Commission shall be bv personal 
service on the person affected, or by publication once in a news
paper of general circulation published at Santa fe. M«w tevi^ rinti 
once in a newspaper of ceneral circulation n i h i i . w i i» 

or each of the counties I f there be more than one, i n which any 
land, o i l or eras or other property which mav Be arasdjjfif f f f l f f i r ^ K * > 

situated. Such notice sh a l l issue i n the name of "the State of 
New Mexico" and sh a l l be signed by at least a majority of the members 
of the Commission or by the Secretary of the Commission, and the seal 
of the Commission shal l be impressed thereon, and i t s h a l l specify 
the number and style of the case, and the time and place of hearing, 
s h a l l b r i e f l y state the general nature of the order or orders, rule 
or rules, or regulation or regulations contemplated by the Commis
sion on i t s own motion or sought i n a proceeding brought Detore the 
Commission, the name of the p e t i t i o n e r , or applicant, and, unless 
the order, rule or regulation i s Intended to apply to ana anecc rhe 
enti r e state, i t s h a l l specify or generally describe the common 
source or sources of supply that may be affected by such order, rule 
or regulation. Personal service thereof may be made by any agent or 
the Commission or by any person over the age of eighteen years, i n 
the same manner as i s provided by law f o r the service of summons i n 
c i v i l actions i n the d i s t r i c t courts of t h i s state. Such service 
s h a l l be complete at the time of such personal service or on the 
date of such publication, as the case may be. Proof of service 
s h a l l be the a f f i d a v i t of the person malting personal service, or of 
the publisher of the newspaper^in which publication i s had, as the 



case may be. A l l rules, regulations and orders mad* by the Commis-
sion s h a l l be entered i n f u l l by the Secretary thereof i n a boo* t o 
be kept f o r such purpose by the Commission, which s h a l l be a public 
record and open t o inspection at a l l times during reasonable o f f i c e 
hours. A copy of anv such ru l e , regulation or order, c e r t i f i e d bv 
the Secretary of the Commission under the seal of the Commissionf 

s h a l l be received i n evidence i n a l l courts of the state with the 
same e f f e c t as the o r i g i n a l " ^ ^ ^ ^ ^ " ~ ~ * 

1 *— *— 

fas, or both, i n the pool, and f o r t h i s purpose t o use his j u s t and 
quitable share of the reservoir energy. 

(b) The Commission mav establish a proration uni r 
f o r each pool, such being the area that can be e f f i c i e n t l y and eco-

, noaicallv drained and developed by one w e l l , and i n so doing the 
. Commission s h a l l consider the economic Joss caused bv the d r i l l i n g 

of unnecessary wells. t h j _ p r o t e ^ ^ o j > 1 o i f M c ^ r j e i l a ^ ^ v e ^ p ^ [ h ^ ^ includ-
"" ing those of r o v a l t T o w r ^ r s ^ h e K e v e n t i o n o f v ^ avoidance 

of the augmentation of risks a r i s i n g from the d r i l l i n g of an exces
sive number of wells, and the prevention of reduced recovery which 
might r e s u l t from the d r i l l i n g of too few wells. 

(c) When two (2) or more s e p a r a t e l y owned t r a c t s o f 
land are embraced w i t h i n a spacing or proration u n i t , or where 
there are owners of royalty interests or undivided interests i n o i l 
and gas minerals which are separately owned or any combination there
of, embraced w i t h i n such spacing or proration u n i t , the owner or 
owners thereof may v a l i d l y pool t h e i r interests and develop t h e i r 
lands as a u n i t . Where, however, such owner or owners have not 
agreed to pool t h e i r interests, and where one such separate owner, 
or owners, who has the r i g h t to d r i l l has d r i l l e d or proposes to 
d r i l l a w e l l on said u n i t t o a common source of supply, the Commis
sion, to avoid the d r i l l i n g of unnecessary wells or to protect cor
r e l a t i v e r i g h t s , or to prevent waste, s h a l l pool a l l or any part of 
such lands or interests or both i n the spacing or proration u n i t as 
a u n i t . 

A l l orders e f f e c t i n g such pooling s h a l l be made af t e r 
notice and hearing, and sha l l be upon such terras and conditions as 
are j u s t and reasonable and w i l l a f f o r d t o the owner or owners of 
each t r a c t or i n t e r e s t i n the u n i t the opportunity to recover or 
receive without unnecessary expense his j u s t and f a i r share of the 
o i l or gas, or both. Each order s h a l l describe the lands inrl_u£&js<— 
i n the u n i t designated thereby, i d e n t i f y the pool or pceelfs to which 
i t applies and designate an operator for the u n i t . Aim. operations 
for the pooled o i l or gas, or both, which are ~™A,,r.t-*\. — - j («111 1 
t i o n of the u n i t s h a l l be deemed for a l l purposes to have been con
ducted upon each t r a c t w i t h i n the u n i t by the owner or owners of 
such t r a c t . For the purpose of determining the portions of produc
t i o n owned by the persons owning interests i n the pooled o i l or gas, 
or both, such production sha l l be allocated to the respective t r a c t s 
w i t h i n the u n i t i n the proportion that the number of surface acres 
included w i t h i n each t r a c t bears to the number of surface acres i n 
cluded in the e n t i r e u n i t . The portion of the production allocated 
tO the Owner or Owners of each t r a c t or i n t e r e s t included i n a well 
spacing or proration u n i t formed^by _a_pooling order s h a l l , when 
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Court 
ioris h*a ibis 

re"*itk<Mit ILLEGIBLE 
^ ^ m m K m ^ J l 0 T a P l i o r , hearing. ^ 
"Tneac^caseTthe seizure has been direct^ 
ly necwsary to secure an important gov
ernmental or general public interest, 
geconff tbjfi>~1iM beep a special need for 
very prompt action. v ^ | r d ^ the State 
has kept strict control over its monopoly 
of legitimate force t the person initiate 
inr the'seizure has been a government! 
official responsible for determining, un-
d e ^ ^ x t w f e c l a j>f i a narrowly .drawn ̂  
stfjttjjr th j t j * r i f f i w r t r nnrii ugli
fied in ThT parliculi"- inafanre Thus, 
the Court has allowed summary seizure 
of property to collect the internal reve
nue of the United States," to meet the 
needs of a national war effort, ' 5 to pro
tect against the economic disaster of a 
bank failure,*8 and to protect the public : 

from misbranded drugs*7 and contami
nated food.*8 < 

'., ' ... -A -.i. . .... ... ;£'. - .-«•- 4 .. 
[28] The' Florida and Pennsylvania 

prejudgment Replevin statutes senffe/no 
such important governmental or general 
public interest. They allow summary, 

iizure of a person's possessions when 
|p more than private gain is flti'M'Uyjy 

stake.*9 The replevin of chattels, as in 
tne' present cases, may satisfy a debt or 
settle a score. But State intervention in 
a private dispute hardly compares to 
j»tat6 action^furthering a war i effort j>r 
protecting; the public health. .•'•'•',« 

Nor do the broadly- drawn Florida and" 
Pennsylvania statutes limit the summary 
seizure o f goods to special s i tuations de
manding prompt action: There may be 

In cases Involving deprivation of other c . ,. 
' Interests, such as government employ

ment, the Court similarly lias required an 
^unusually important governmental need * 
• to outweigh the right to a prior hearing. 
'See, e. jr., Cafeteria and Restaurant , 
iWorkers T. McElroy, 367 U.S. 886, 885- . 
. 890, 81 S.Ct 1743, 1748-1749, 8 L.Ed.2d : •'•'• 
mo. 

' . Seizure under a search warrant ia quite 
a different matter, 'see n. 30, infra. . 

* ' ' ' 
24. Phillips v. Commissioner of Internal - : 

j S i u L g f t S P.3. 688, 51 S.0t. WU, rs . ; 
< UEd. 1289. The,Conrt stated that "fd]c-
; Jay In the judicial determination of prop-

,\ erty rights Is not ' uncommon where i t , 
la agential that governmental heeds be - N 
immediately satisfied." Id. , at 507, 51 S. 

^Cfc, at 811 (emphasis supplied). The ' ' 
-* Court, then relied on "the need of the 

government promptly to secure its reve
nues." Id., at 596, 51 S.Ct., at 611. 

25. Central Union Trust Co.. v. Garvan, 254 f ' ; 
U.S. 554, 566, 41 S.Ct. 214, 215, 65 L.Ed. 
403; Stoehr v. Wallace. 255 U.S. 239, 
245, 41 S.Ct. 293, 296, 65 L.Ed. 604; 
United States T. Pfitsch, 256 U.S. 547, 
553, 41 S.Ct. 569, 571, 65 L.Ed. 1084. 

26. Fabey v. Mallonee, 332 U.S. 245, 67 
S.Ct 1552, 91 L.Ed. 2030. 

27. Ewing v. Mytinger & Casselberry, Inc., 
339 U.S. 594, 70 S.Ct. 870, 94 L.Ed. 
1088. 

2& North American Cold Storage Co. v. 
Ohkngo, 211 Vt.S. 300, 29 S.Ct. 101, 53 
L.Ed. 195. 

29. By allowing repossession without an 
opportunity for a prior hearing,' the 
Florida and Pennsylvania statutes may 
be intended specifically to reduce the costs 
for the private party seeking to seize goods , 
in another party's possession. Even i f the ; 
private s^in at stake: in repossession a(S 
tions were equal C* the: great .public in
terests recognized l i this Court's past de
cisions^ see' nn. 24-28, ttipra, Jtlie Court , 
has made clear that the avoidance of the' 
ordinary costs imposed by the opportunity 
for a hearing, is not sufficient to over* 
ride the constitutional right. See n. 22; 
supra. The appellees argue that the cost 
of holding, hearings may be especially on
erous" inutile context of the creditor-debtor ' 
relationship. B u t ' the Court's holding 
in Sniadach r . Family <;• Finance Corp.; 
supra, undisputably demonstrates that or
dinary Rearing costs are no more able to 
override due process rights in the creditor-
debtor context than in ' other contexts. ' 

I n any event, the aggregate cost of an 
opportonlty to be heard before repos
session should not be exaggerated. For -; 
we deal here only with the right tn nn 
opportunity to be heard. Since the ' is
sues and facts decisive of rights in tepos-
geiaibn~snlts mayJATOT^otten be quite 
simpTfilEiryra' a USelihooT tliat many de-, 

[ fendants would forgo thrir^opportunity, 
I sensing"* the fut i l i ty ' of" tne exerHsc"*Tn 
| the particular case. Arid, ofronrsc, j j g 
' hearing need be. nefiThnlcss the defendant, 
having received noticc-flf-Jiis_ojDort.unity: 
takes advantage q^tt., . .-. • , 

TV 

cases in which a creditor could make a 
showing of immediate danger that a 
debtor will desj2°^ or conceal disputed 
goods. But the statutes before us are 
not ;"narrOwlV'drawn to m r P t . anv anch 
unusual condition." Sniadach v. Family 
Finance Corp., \supra, 395 U.S. at 339, 89 
S.Ct. at 1821. And no such unusual sit
uation is presented by the facts of these 
cases. ' '"< / .•• 
; The statutesj moreover, ahrilifgt^ offur

tive state 'cqrilffjf ovor state rmwer. Pri
vate parties, serving their own private 
advantage, may unilaterally invoke state 
power to replevy goods from another. 
No state official participates in the deci 
sion to ae(& a writ ;! no state official re
views the basis for the claim t9 repos
sessionland noTtate, nff i r inl pvnlnatefl 
the need for immediate seizure. There 
is not even a requirement that the plain
t i f f provide any information to the court 
on these matters: The State acts largely 
in the dark.30 -' ... J - . ' - r 

' ^ - ^ ' V I I . ... 

ally, we must consider the conten-
_„ rthat the appellant^ who signed con-

ditional sales^ronteacts^ thereby waived 
thenr basic_.„procedural ^̂_ due, .process, 
r^hts.^ The contract signed by Mrs. 
Fuentes provided that "in the event of 
default of any payment or payments, 
Seller- at its option may -take back the 

30. The seizure; of possessions under a writ t, 
"of replevin is entirely different from . 

' the? seizure of possessions under a search 
warrafit. First, a search warrant is .. 
generally issued to serve a highly import-' * 
ant governmental need—e. fr., tho appre
hension and conviction of criminalsf— t 

rather than the mere private advantaged 
of a private party in an economic trans- , 
action. Second, a search warrant is gen- ; ' 
erally issued in situations demanding ~r 

prompt action^ The danger is all too ob
vious that a criminal w i l l destroy or hide 
evidence or fruitB of his crime i f given 
any prior notice. Third, the Fourth 

. Amendment guarantees that the State , 
wil l not issue search warrants merely 
upon the conclusory application of a 

- private party, I t^ i j j i rantees^that j t l io >„ 

' State ^U^PjL/ibiUcato.controLovCTi-iho : 

issuttneo of warrants_and that no^warrant ' ; 

-will ^ t ^ « s n i ^ d _ r « ^ o " l ^ J > r i o r showfng 

merchandise . . . . " Tne contracts 
signed by the Pennsylvania appellants 
similarly provided that the seller "may 
retake" or "repossess" the merchandise 
in the event of a "default in any pay
ment." These, terms were parts _of 
printed, form contracts, appearing in. relr-
atiyely.,small .type. and. unaccompanied„by 
anyjExplanatipns clarifying their mean-

• ing. •'.•;•;;• 

[29] In D. H. Overmyer Co. v. Frick 
Co., 405 U.S. 174, 92 S.Ct. 775, 31 L.Ed. 
2d 124, the Court recently outlined the 
considerations relevant to determination 
of a Scc^ractual. waiver of due_ process 
rights.! Applying the standards govern
ing waiver of ..constitutional rights i n ^ 
criminal ^ proceeding31—-although not 
holding that such standards must neces
sarily apply—the Court held that, on the 
particular facts of that case, the con
tractual waiver of due process rights 
was "voluntarily, intelligently and know
ingly" made. Id., at 187, 92 S.Ct. at 
783. . The contract in Overmyer was ne
gotiated between two corporations; the 
waiver provision was specifically bar
gained for and drafted by their lawyers 
in the process of these negotiations. As 
the Court noted, i t was "not a case of 
unequal bargaining power or over
reaching. The Overmyer-Frick agree-

. ment, from the start, was not a contract 
of adhesion." Id., at 186, 92 S.Ct. at 

^ of j|ropaM«> lcau8e".Ti Thus onr . decision 
' today in no way implics.that.,there_must 

b c j r i ^ « i t £ t b t a a . n d v e r s a r r . ; h E a r i n f 
^ ,* bcfM^J^scjirch But 

i cf. Quantity of Books ,v. Kansas, 378 
' . U.S. 205, 84 S.Ct. 1723,'12 L.Ed.2d 809. 

31. See Brady v.. United States, 397 U.S. 
' 742, 748, 90 S.Ct, 1403, 1468, 25 L.Ed.2d 
' 747; Johnson v. Zcrbst, 304 U.S. 453, 

464, 58 S.Ct 1019, 1023, 82 I*Ed. 1401. 
; * ;In_the civil area, the Court has said.that 
' • "we do not" presume acquiescence hi the 

loss , of. fundamental rights," Ohio Bell 
Tel. Co. v. Public Utilities Comm'n, 301 

• U.S. 292, 307, 57 S.Ct 724, 731, 81 
' , IfcEd. 1093. Indeed in; the.dvil nojesg ' 

than_jthe._crimi nnl„arcn, "courls indulge 
f -' every-_ reasonable., j r e ^ m p t l o n ^against 
. •''wnivcr,^, Aetna Ins. Co. v. Kennedy, 331 

U . C 389, 393, 07 S.Ct. 809, 812, 81 
L.Ed. 1177. 
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proceedings f o r review, and any appeal therefrom t o the Supreme 
Court of t h i s s t a t e , t o the extant such rules are consistent w i t h 
provisions of t h i s a c t . 

65-3-23. TEMPORARY RESTRAINING ORDER OR INJUNCTION 
GROUNDS - HEARING - BOND. 

(a) No temporary r e s t r a i n i n g order or i n j u n c t i o n 
of any k i n d s h a l l be granted against the ^ j j j S j f t i j i ^ i f l " t h o ""='m'̂ °r° 
fchaxeof. or against the__attorney general, or against any agent, 
• employee or repre s en ta t i ^ e ^ ^ f ^ t h e C orran i s s ion r e s t r a i n i n g the Com
mission, or any of i t s members, or any of i t s agents, employees or 
representatives, or the attorney general, from enforcing any st a t u t e 
of t h i s s t a t e relating., t o c o j T s e ^ i ^ S & 3 ^ ^ L . . P ^ ^ J ? ^ J > J ^ ^ X ^ £ J ^ 
provisions..of, t h i s act, _or any r u l e , r e g u l a t i o n or order made there
under, e x c e ^ , p^er_J»e_nffti,"pe r j i e T p b e r a fflfl'tisljigiM' 

be c l e a r l y shown t o the court t h a t the act done or threatened i s 
without sanction of law, or t h a t the p r o v i s i o n of t h i s act, or the 
r u l e , r e g u l a t i o n or order complained of, i s i n v a l i d , and t h a t , i f 
enforced a^ainsjt^jthe complaining^ party, w i l l ca^se^an^.rrejgargBle,. 
i n j u r y . " I With'' respect" 
j u n c t i v e r e l i e f , the n 

to an order or decre~e"^FanTrng"temp"oTa"fy"~Tn-
nature and extent of the probable i n v a l i d i t y 

of the statute, -"or of any p r o v i s i o n of t h i s Act, or"o°f^Sy-r"u"re, 
r e g u l a t i o n or order thereunder involved i n such s u i t , tnust be r e 
c i t e d i n the order or decree granting the temporary r e l i e f , as w e l l 

robable damage r e l i e d upon by the as a clear statement of the 
court as j u s t i f y i n g temporary i n j u n c t i v e r e l i e f 

(b) No temporary i n j u n c t i o n ^ of aj,y frind. i n r l n r l i n a 
a temporary r e s t r a i n i n g order against the Commission or the members 
thereof, or i t s agents, employees or representatives, or the a t t o r 
ney general, s h a l l become e f f e c t i v e u n t i l the p l a i n t i f f s h a l l exe
cute a bond to the State w i t h s u f f i c i e n t surety i n an amount t o be 
f i x e d by the court reasonably s u f f i c i e n t t o indemnify a l l persons 
who may s u f f e r damage by reason of the v i o l a t i o n pendente l i t e by v 
tll§_JL2SataJ,ain^^ - i ' - t . - . , 

a n y r u l e , r e g u l a t i o n or order complained of. Any person so or of 
s u f f e r i n g damage may b r i n g s u i t thereon before the e x p i r a t i o n of 
si x months a f t e r the s t a t u t e , p r o v i s i o n , r u l e , r e g u l a t i o n or order 
complained of s h a l l be f i n a l l y held t o be v a l i d , i n whole or i n 
pa r t , or such s u i t against the Commission, or the members thereof, 
s h a l l be f i n a l l y dismissed'. Such bond s h a l l be approved by the 
•indoe of the court i n which the s u i t i s pending, and s h a l l be f o r 

Uts-uaa-and,hlane£i,t;.fl6l,.aU Bsp
5^ ^ . ^ n ^ k ^ ' ^ ^ ^ ^ ^ 5 ^ 

of the v i o l a t i o n pendente l i t e of the s t a t u t e , p r o v i s i o n , r u l e , 
r e g u l a t i o n or order complained o f I n such s u i t , and who may b r i n g 
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s u i t w i f h T ^ t h e ^ t i m ^ p r e s c r i b e d bv t h i s s e c t i o a : and such bnnrt.. 
s h a l l be so c o n d i t i o n e d . From t i m e t o t i m e , on m o t i o n and w i t h 
n o t i c e t o t h e p a r t i e s , t h e c o u r t may i n c r e a s e o r decrease t h e 
amount o f t h e bond and may r e q u i r e new o r a d d i t i o n a l s u r e t i e s , as 
t h e f a c t s may w a r r a n t . 

65-3-24. ACTIONS FOR VIOLATIONS. 

, Whenever i t s h a l l appear t h a t any p e r s o n i s v i o l a t i n g , o r 
t h r e a t e n i n g t o v i o l a t e , any s t a t u t e o f t h i s S t a t e w i t h r e s p e c t t o 
t h e c o n s e r v a t i o n o f o i l , o r gas, o r b o t h , o r any p r o v i s i o n o f t h i s 
a c t , o r any r u l e , r e g u l a t i o n o r o r d e r made t h e r e u n d e r , t h e Commis
s i o n , t h r o u g h t h e a t t o r n e y g e n e r a l , s h a l l b r i n g s u i t a g a i n s t such 
p e r s o n i n t h e c o u n t y o f t h e r e s i d e n c e o f t h e d e f e n d a n t , o r i n t h e 
c o u n t y o f t h e r e s i d e n c e o f any d e f e n d a n t i f t h e r e be more t h a n one 
d e f e n d a n t , o r i n t h e county, where t h e v i o l a t i o n i s a l l e g e d t o have 
o c c u r r e d , f o r p e n a l t i e s , i f any a r e a p p l i c a b l e , and t o r e s t r a i n 
such p e r s o n f r o m c o n t i n u i n g such v i o l a t i o n o r f r o m c a r r y i n g o u t t h e 
t h r e a t o f v i o l a t i o n . I n such s u i t t h e Commission may o b t a i n i n 
j u n c t i o n s , p r o h i b i t o r y and mandatory, i n c l u d i n g t e m p o r a r y r e s t r a i n 
i n g o r d e r s and t e m p o r a r y i n j u n c t i o n s , as t h e f a c t s may w a r r a n t , 
i n c l u d i n g , when a p p r o p r i a t e , an i n j u n c t i o n r e s t r a i n i n g any p e r s o n 
f r o m moving o r d i s p o s i n g o f i l l e g a l o i l o r i l l e g a l o i l p r o d u c t , o r 
i l l e g a l gas o r i l l e g a l gas p r o d u c t , and any o r a l l such commodi
t i e s , o r funds d e r i v e d f r o m t h e s a l e t h e r e o f , may be o r d e r e d t o be 
impounded o r p l a c e d under t h e c o n t r o l o f an a g ent a p p o i n t e d by t h e ' 
c o u r t i f , i n t h e judgment o f t h e c o u r t , such a c t i o n i s a d v i s a b l e . 

65-3-25. ACTIONS FOR DAMAGES - INSTITUTION OF ACTIONS 
FOR INJUNCTIONS BY PRIVATE PARTIES. 

N o t h i n g i n t h i s a c t c o n t a i n e d o r a u t h o r i z e d , and no s u i t by 
o r a g a i n s t t h e Commission, and no p e n a l t i e s imposed o r c l a i m e d 
a g a i n s t any p e r s o n f o r v i o l a t i n g any s t a t u t e o f t h i s s t a t e w i t h 
r e s p e c t t o c o n s e r v a t i o n o f o i l and gas, o r any p r o v i s i o n o f t h i s 
a c t , o r any r u l e , r e g u l a t i o n o r o r d e r i s s u e d t h e r e u n d e r , s h a l l 
i m p a i r o r a b r i d g e o r d e l a y any cause o f a c t i o n f o r damages whi c h 
any p e r s o n may have or a s s e r t a g a i n s t any p e r s o n v i o l a t i n g any 
s t a t u t e o f t h i s s t a t e w i t h r e s p e c t t o c o n s e r v a t i o n o f o i l and gas, 
o r any p r o v i s i o n o f t h i s a c t , o r any r u l e , r e g u l a t i o n o r o r d e r 
i s s u e d t h e r e u n d e r . Any p e r s o n so damaged by the v i o l a t i o n may sue 
f o r and r e c o v e r such damages as ha may be e n t i t l e d t o r e c e i v e . I n 
t h e e v e n t t h e Commission s h o u l d f a i l t o b r i n g s u i t t o e n j o i n any 
a c t u a l o r t h r e a t e n e d v i o l a t i o n o f any s t a t u t e o f t h i s s t a t e w i t h 
r e s p e c t t o t h e c o n s e r v a t i o n o f o i l and gas, o r o f any p r o v i s i o n o f 
t h i s a c t , o r o f any r u l e , r e g u l a t i o n o r o r d e r made t h e r e u n d e r , t h e n 
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REGULATION OF OIL AND GAS WELLS 65-3-25 

65-3-24. Actions for violations.—Whenever i t shall appear that any 
person is violating, or threatening to violate, any statute of this state 
with respect to the conservation of oil or gas, or both, or any provision 
of this act, or any rule, regulation or order made thereunder, the com
mission, through the attorney general, shall bring suit against such per
son in the county of the residence of the defendant, or in the county 
of the residence of any defendant i f there be more than one [1] defend
ant, or in the county where the violation is alleged to have occurred, 
for penalties, i f any are applicable, and to restrain such person from 
continuing such violation or from carrying out the threat of violation. 
In such suit the commission may obtain injunctions, prohibitory and 
mandatory, including temporary restraining orders and temporary 
injunctions, as the facts may warrant, including, when appropriate, 
an injunction restraining any person from moving or disposing of 
illegal oil or illegal oil product, or illegal gas or illegal gas product, 
and any or all such commodities, or funds derived from the sale there
of, may be ordered to be impounded or placed under the control of an 
agent appointed by the court if, in the judgment of the court, such 
action is advisable. 

History: Laws 1935, ch. 72, §19; 1949, 
ch. 168, § 2 1 ; 1941 Comp., §69-225. 

Compiler's Notes. 
"This act" refers to 65-3-2 to 65-3-15, 

65-3-18 to 65-3-31. 

Amendment. 
The 1949 amendment deleted "in the 

district court of Santa Fe County or" 
after "suit ag'ainst such person" and in

serted "or illegal gas or illegal gas 
product" and "or funds derived f rom the 
sale thereof." 

Cross-References. 
Forfeiture and sale of oil or gas, 65-

3-28. 

Collateral References. 
Mines and Minerals<3=92.84, 92.85, 94. 
58 C. J. S. Mines and Minerals § 242. 

65-3-25. Actions for damages—Institution of actions for injunctions 
by private parties.—Nothing in this act contained or authorized, and 
no suit by or against the commission, and no penalties imposed or 
claimed against any person for violating any statute of this state with 
respect to conservation of oil and gas, or any provision of this act, or 
any rule, regulation or order issued thereunder, shall impair or abridge 
or delay any cause of action for damages which any person may have or 
assert against any person violating any statute of this state with 
respect to conservation of oil and gas, or any provision of this act, or 
any rule, regulation or order issued thereunder. Any person so dam
aged by the violation may sue for and recover such damages as he may 
be entitled to receive. In the event the commission should fail to bring 
suit to enjoin any actual or threatened violation of any statute of this 
state with respect to the conservation of oil and gas, or of any provision 
of this act, or of any rule, regulation or order made thereunder, then 
any person or party in interest adversely affected by such violation, and 
who has notified the commission in writing of such violation or threat 
thereof and has requested the commission to sue, may, to prevent any 
or further violation, bring suit for that purpose in the district court 
of any county in which the commission could have brought suit. I f , in 
such suit, the court holds that injunctive relief should be granted, then 
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21-1-1(65, 66) RULES OF CIVIL PROCEDURE 

plicable to temporary injunction. 12 
A. L. R. 1165. 

Compensation, right of invalidly ap
pointed receiver to compensation as such. 
34 A. L. R. 1356. 

Consent of court to tax sale of prop
erty in custody of receiver appointed by 
court. 3 A. L. R. 2d 893. 

Contempt, criticism of court's appoint
ment of receiver as. 97 A. L. R. 903. 

Estate, costs and other expenses in
curred by receiver whose appointment 
was improper as chargeable against. 4 
A. L. R. 2d 160. 

Liability apart from bond and in ab
sence of elements of malicious prosecu
tion for wrongfully suing out injunction. 
45 A. L. R. 1517. 

Mandatory injunction prior to hearing 
of case. 15 A. L. R. 2d 213. 

Minimizing damages for wrongful in
junction. 66 A. L. R. 2d 1131. 

Mortgage foreclosure, propriety of ap
pointing receiver, at behest of mortgagee, 
to manage or operate property during. 82 
A. L. R. 2d 1075. 

Necessary parties defendant to inde
pendent action on injunction bond. 55 
A. L. R. 2d 545. 

Partnership, ex parte appointment of 
receiver for. 169 A. L. R. 1127. -

Restitution as remedy for wrongful 
injunction. 131 A. L. R. 878. 

State court's injunction against action 
in court of another state. 6 A. L. R. 2d 
896. 

(b) Temporary restraining order; Notice; Hearing; Duration. A 
temporary restraining order may be granted without written or oral 
notice to the adverse party or his attorney only if i t clearly appears 
from specific facts^ shown_bjr_affidavit pr_bxjthe_ verified complaint that 
immediate and irreparaBlVinjury7T5ss,~or~damage~!fiIPresui^to the 
aj)pj]cant before the adverse party or his attorney can be heard in 

y g j f a n j y M j j f f ^ ^ give, the..notice 
and the reasons suppojling7HIi^.claim that notice should nnt hp rpquvr'prl. 

* Every temporary restraining'^? Jer grantecT'without' "notice shall. be 
endorsed with the da<;e and hour of issuance; shall be filed forthwith 
in the clerk's office and entered of record; shall define the injury and 
state why i t is irreparable and why the order was granted without 
notice; and shall expire .by Jis_..te.rjas„,wit^^^ 
not to exceed ten [101. days, as the court fixes, Unless within thp. timp 
so fixed the order, for good cause shown, is extended for a M f i pmftd 
or unless the party . against whom theJJ,,PX(ter,.ia directed...CMftPiTits that 
it_may be extended J . or a longer period, except that, i f a party ad
verse to the party obtaining a restraining order shall disqualify the 
judge who would otherwise have heard the matter, then the order 
shall be deemed extended until ten days after the designation of an
other judge or until such earlier time as may be fixed by the judge so 
designated. The reasons for the extension shall be entered of record. 
In case a temporary restraining order is granted without jioti^e, the 
motion for a preliminary injunctip,n^shall.^e.Lset down.Jpr_J\e^ri^g at. 
the earliest possible time and takes precedence of all matters except 
older matters of the same character : and when the motion comes on 
for hearing the party who obtained the temporary restraining order 
s]iajflj»:pce.ed. with thejipplication for a preliminary injunction and, i f 
he does not 'do so. the court shall dissolve the temporary restraining 
nrrW On two[2j_days^_notice to the party who obtainedjite_tern-

.porary restraminj£_j)rd^^ to 
.that pjr^Fas the court may prescribe, tjie adverse party may appear 
and move its dissolution or modification and in that event, the court 
shall proceed to hear and determine such motion as, expeditiously as 
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REMEDIES AND SPECIAL PROCEEDINGS Rules 65, 6 6 ( d ) 

the ends of justice require. [As added April 22, 1969. Effective October 
1,1969.] 
Compiler's Notes. 

This division of the rule is derived 
from Rule 65 (b) of the Federal Rules of 
Civil Procedure and is identical therewith 
except for the insertion, at the end of 
the second sentence, of "except that 
* * * so designated." 

Collateral References. 
I n j u n c t i o n s ® ^ , 132 et seq., 150, 163-

176. 
43 C. J. S. Injunctions §§ 8, 23, 162 et 

seq., 224-235. 
42 Am. Jur. 2d 742, 787-790, 1036 et 

seq., 1129, 1130, Injunctions, §§ 14, 48, 49, 
247 et seq., 327, 328. 

Also see 9 Am. Jur. 2d 270, Bank
ruptcy, §317. 

Appealability of order granting, ex
tending, or refusing to dissolve tempo
rary restraining order. 19 A. L. R. 3d 
403. 

Appealability of order refusing to 
grant or dissolving temporary restrain
ing order. 19 A. L. R. 3d 459. 

Constitutionality of statute or practice 
requiring or authorizing temporary re
straining order or injunction without 
notice. 152 A. L. R. 168. 

(c) Security. No restraining order, preliminary injunction or ap
pointment of a receiver shall issue or occur except upon the giving of 
security by the applicant, in such sum as the court deems proper,, for 
the payment oT such costs and damages as may be incurred or suffered 
by any party who is found to have been wrongfully enjoined or re
strained, or whose property may be found to have been thereby wrong
fully placed in the hands of a receiver so appointed; Provided. 
ever, that for good cause shown and to be^ecited in the orderj 

^ the court or judge may waive the furnighing 
April 22, 1969. Effective October 1, 1969.] 
Compiler's Notes. 

This division of the rule is derived 
from Rule 65 (c) of the Federal Rules of 
Civil Procedure and is identical therewith 
except for the insertion, near the begin
ning of this division, of the phrases "or 
appointment of a receiver" and "or oc
cur"; the insertion of the language fol
lowing "wrongfully enjoined or restrain
ed"; and the deletion of provisions that 
no such security should be required of 
the United States and its officers and 
agencies and that Rule 65.1 applied to 
sureties under this rule. 

Collateral References. 
Injunctions<&=>148; Receivers'3:::342. 
43 C. J. S. Injunctions §§ 165, 166; 75 

C. J. S. Receivers § 62. 

42 Am. Jur. 2d 1110-1116, Injunctions, 
§§310-316; 45 Am. Jur. SG, Receivers, 
§97. 

Also see 9 Am. Jur. 2d 1086, Bankrupt
cy, § 1541. 

Court's lack of jurisdiction of subject 
matter in granting injunction as a de-.. 
fense in action on injunction bond. 82 
A. L. R. 2d 1064. 

Partial dissolution of injunction as 
breach of injunction bond. 40 A. L. R. 
990. 

Penalty as limit of liability on injunc
tion bond. 70 A. L. R. 62. 

Receiver's personal liability for negli
gence in failing to care for or maintain 
property in receivership. 20 A. L. R. 3d 
967. 

DECISION UNDER FORMER LAW 

Temporary Restraining Order without 
Security. 
The giving of security under these 

rules is not mandatory and though the 
failure of trial court to recite its reason 

for failing to require i t might be errone
ous, its temporary restraining order is 
not void. Rhodes v. State ex rel. Bliss, 
58 N. M. 579, 273 P. 2d 852. 

(d) Security; Proceedings against sureties. Whenever these rules 
require or permit the giving of security by a party, and security 
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£1 Co CT--'' 
S l <£Paso, Q^exas 7997S 

July 19, 1973 

Michael P. Grace I I and Corrine Grace 
1141 East Bethany Home Road 
Phoenix, Arizona 85017 

Re: Grace Atlantic #1 Well 
South Carlsbad-Morrow Pool 

\ 

Dear M r . and Mrs . Grace: 

We have just completed a review of the wells in the South Carlsbad -Morrow 
Pool which are connected to our pipeline system. From this review we have 
determined that your Atlantic #1 Well wi l l be overproduced approximately 
1.1 billion cubic feet by the end of July, 1973. Tjii^^ejrprpduction wi l l amount 
t^_approximately eight times the well's monthly allowable set by the New Mexico 
Oil Conservation Commission. As you are aware, the Commission may shut in 
any well which is overproduced in an amount exceeding six times its monthly 
allowable. ^Jo enable us to rely upon production from your well during the upcoming 

^ - w i n t e r season, i t is imperative that the well enter the winter season in a balanced 
or underproduced status,. Unless we are allowed to immediately curtail production 
f rom this well i t maybe shut in during this winter's period of peak demand. 

The result of legal action surrounding the prorationing of the South Carlsbad-Morrow 
Pool is that such prorationing is effective f rom and after Apr i l 11, 1973. It is now 
appropriate for us to make every effort to comply with this legal mandate and to 
purchase gas f rom this pool only in compliance with the rules, regulations and 
orders of the New Mexico Oil Conservation Commission. These rules, regulations 
and orders are designed to prevent the waste of natural resources and to protect 
correlative rights. We spend considerable time and money establishing and maintain 
ing operations which are designed to assure each individual well interest owner, 
whether he be a major company or a small producer, that we w i l l purchase his fa i r 
share of gas f rom the pool. .' 

^A pipeline company experiences severe fluctuations in the demand for gas from its 
^^_many customers, and these fluctuations necessitate considerable flexibility in the 

pipeline company's takes from its producers .^^The need to curtail production from 
your well has arisen and we would greatly appreciate your cooperation in allowing 
us to curtail our takes from your well . If commenced immediately, a conscientious 

< ,- program of curtailment wi l l prevent your~well from having to be shut in during the 
1973-74 winter season. ' -- ' . 



Michael P. Grace I I and Corrine Grace 
July 19, 1973 
Page two 

Should you have any questions or care to discuss this matter, please contact 
us at your earliest convenience; 

• Very truly yours, 

John B. Magruder, Director 
Gas Proration Department 

JBM:rvb 
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September 7, 1973 

Michael P. Grace I I and Corrine Grace 
1141 East Bethany Home»Road 
Phoenix, Arizona 85017 

Dear M r . and Mrs. Grace: 

Grace Atlantic #1 Well 
South Carlsbad-Morrow Pool 

Reference is made to our July 19, 1973 letter concerning the subject well . 

This well reflects a 851, 242 MCF overproduced status as of July 31, 1973 in the September, 
^ 1 9 7 3 NMOCC Gas Proration Schedule and is marked as being more than six times overpro-

Vduced. During August, 1973,, the ^ j ^ j ^ ^ ^ J ^ ^ ^?32 j^}^ & its current allowable, and 
^* at the end of August is approximately 1, 080, 000 MCF overproduced. 

The well wil l be marked as being more than six times overproduced in the October, 1973 
Gas Proration Schedule, and it is our understanding that the mandatory shut-in provisions 
by the NMOCC wil l commence on September 30, 1973 in this f ield. 

In the meantime, we recommend your shutting-in the well now. This is essential when con
sidering the level of current allowables i f we are to be ablejto rely upon production from your 
^well^during the upcoming winter season. 

Should you have any questions or desire to discuss this matter, please contact us at your 
earliest convenience. 

Very truly yours, 

JOHN B . MAGRUDER, Director 
Gas Proration Department 

JBM:bjs 
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R u l e 1 0 0 6 RULES OF EVIDENCE 

Rule 1006. Summaries 

^The contents of voluminous writings, recordings, or photographs 
which cannot conveniently be examined in court may be presented in 
the form of a chart, summary, or calculation.VThe originals, or dupli
cates, shall be made available for examination or copying, or both, by 
other parties at a reasonable time and place. The judge may order 
that they be produced in court. 



lCi!ll|£^>LJiittyi!ii. or other documents 
i must Eiloflga^ejri throupT a, ̂ vlTness* f rom 

! teee|»oi^haw._^ 
I ^i2M~b.imSfcYiiet.her^^ 
tthil-Matness wrote ' the .addressee,letter, 

L&Jb&J^fc£gse&. staling., that address ; 
waiLiLAtas .deuu^^^ 

[ Ittter^ontain ed a_ return ^d,ch;fis&02tliat 
j 'twas never rejunied. 
i 

-. '> • . -.1* 4"& J^tefa+f*' Jiff 

RULES OF E V I D E N C E Rule 1003 

Rule 1003. Admissibility of Duplicates 

A duplicate is admissible to the same extent as an original unless 
(1) a genuine question is raised as to the authenticity of the original" 
or (2) in the circumstances it vroulcfTielim^aiTT^ 
lieu of the original. 



RULES OF EVIDENCE Rule 1005 
Rule 1005. Public Records 

The contents of an official record, or of a document authorized to 
be recorded or filed and actually recorded or filed, including- data 
compilations in any form, if otherwise admissible, may be proved by 
copy, certified as correct in accordance with Rule 902 or testified to be 
correct by a witness who has compared it with the original. I f a copy 
which complies with the foregoing cannot be obtained by the exercise 
of reasonable diligence, then other evidence of the contents may be 
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