
IN THE DISTRICT COURT OF EDDY COUNTY 

STATE OF 

C & K PETROLEUM, INC., 
a Corporation, 

Petitioner, 

-vs-

NEW MEXICO ENERGY AND 
MINERALS DEPARTMENT, OIL 
CONSERVATION DIVISION and 
BILL TAYLOR, 

Respondents. 

O R D E R 

THE ABOVE styled and numbered causes were on the 12th 

day of January 1979, consolidated by the Court for purposes of 

review or r e l i e f from Order No. R-5332-A entered by the Oil 

Conservation Department of the Energy and Minerals Department of 

the State of New Mexico pursuant to Section 70-2-25 (B) N.M.S.A. 

1978 Comp., thereafter said matter was set for hearing for 

July 11, 1979, on the consolidated appeals and each and a l l of 

the parties thereafter agreed that the hearing of July 11, 1979, 

be vacated and that the issues be submitted to the Court upon 

written b r i e f s , the Order vacating such setting and providing for 

briefs was entered i n these causes on July 11, 1979, and the 

Court having reviewed each and a l l of the b r i e f s submitted by the 

respective parties and being f u l l y advised i n the premises finds: 

FINDINGS OF FACT CV-78-^15 

(1) On November 9, 1976, B i l l Taylor, for himself and 

for William A. Page, entered into an agreement with C & K 

Petroleum Inc. a copy of such agreement having been introduced as 

C & K Exhibit No. 13 at the hearing which commenced November 10, 

1976, before the New Mexico Oil Conservation Commission, which 

agreement s p e c i f i c a l l y provided that i n consideration of C & K 

Petroleum, Inc. agreeing not to seek a r i s k factor i n excess of 
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1205? and C & K f u r t h e r agreeing t h a t B i l l Taylor s h a l l have the 

r i g h t to take h i s gas i n kind a f t e r pay-out of the w e l l provided 

t h a t he make connection at his own expense and C & K f u r t h e r 

agreeing they would not seek compulsory poo l i n g i n the matter to 

be heard on November 10, of any formation other than Wolfcamp and 

Pennsylvanian formation and does not seek pooling of any formations 

above the Wolfcamp, B i l l Taylor then acknowledged r e c e i p t of the 

estimated w e l l costs i n the form of an A.F.E. furnished him the 

date of the agreement and C & K agreed t h a t B i l l Taylor should 

have t h i r t y (30) days from November 9, 1976, i n which to pay his 

share of estimated w e l l costs i n l i e u of paying such share out of 

production and thereby avoid payment of the 120% r i s k f a c t o r . 

(2) Thereafter on Novmeber 10, 1976, a hearing commenced 

before the New Mexico O i l and Gas Commision, under case No. 5807 

and pursuant thereto on November 30, 1976, the Commission entered 

I t s Order which provided among other things t h a t the designated 

operator C & K Petroleum, Inc. f u r n i s h e d the Commission and each 

known working i n t e r e s t owner i n the u n i t an itemized scheduled of 

estimated w e l l costs and f u r t h e r provided t h a t any non-consenting 

working i n t e r e s t owner should have t h i r t y (30) days from the date 

the schedule was furnished t o him to pay his share of estimated 

w e l l costs- i n l i e u of paying h i s share of reasonable w e l l costs out 

of production and would t h e r e a f t e r not be l i a b l e f o r r i s k charges. 

(3) Thereafter B i l l Taylor made a p p l i c a t i o n to the 

New Mexico O i l Conservation D i v i s i o n f o r removal of C & K Petroleum, 

Inc. as operator and requested other r e l i e f r e l a t i n g to c o r r e l a t i v e 

r i g h t s and pursuant to n o t i c e t o a l l p a r t i e s the New Mexico O i l 

Conservation D i v i s i o n heard evidence on such a p p l i c a t i o n on 

August 9, 1978, and on September 11, 1978, and t h e r e a f t e r on 

October 17, 1978, entered i t s Order No. R-5332-A under i t s case 

No. 6289 which i s the Order from which C & K Petroleum and B i l l 

Taylor are seeking review i n these consolidated actions. 

CONCLUSIONS OF LAW CV-78-^15 

(1) The pr o v i s i o n s o f the Commission's Order No. R-5332 
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dated November 30, 1976, has three (.3) paragraphs 7, 8 and 9 to 

the extent t h a t they apply to B i l l Taylor and C & K Petroleum, Inc. 

such p r o v i s i o n s are void and of no force or e f f e c t as they are 

i n d i r e c t c o n f l i c t w i t h the s p e c i f i c terms and pro v i s i o n s of the 

agreement between the p a r t i e s dated November 9, 1976, and such 

provisions invade the r i g h t o f the p a r t i e s to contract and the 

Commission was without j u r i s d i c t i o n to amend, a l t e r , modify or 

rescind such agreement between the p a r t i e s dated November 9, 1976. 

(2) To the extent t h a t the Commission i n i t s Order 

No. 5332-A attempted to a f f o r d B i l l Taylor any r e l i e f from B i l l 

Taylor's o b l i g a t i o n s under the terms and provisions of h i s agree

ment dated November 9 S 1976, and to the extent th a t the Commission 

was attempting to enforce and/or modify i t s previous Order as to 

payment by B i l l Taylor of d r i l l i n g costs and thereby avoid a p p l i 

cation of the 120$ r i s k f a c t o r the Commission was i n t e r f e r r i n g 

with the r i g h t s of the p a r t i e s to contract and was wholly without 

j u r i s d i c t i o n to i n any manner t o amend, modify or rescind the 

agreement of the p a r t i e s entered i n t o on November 9, 1976. 

The foregoing Findings and Conclusions of Law having 

disposed of the o b j e c t i o n of C & K Petroleum, Inc. t o the 

Commission's a l l o w i n g Taylor a d d i t i o n a l time w i t h i n which to pay 

well cost and avoid-the r i s k f a c t o r the remaining arguments 

presented by C & K Petroleum, Inc. i n support of t h e i r contention 

need not be r u l e d upon i n t h i s d e c i s i o n . 

FINDINGS OF FACT CV-78-417 

(1) Pursuant t o Order of the Court, P e t i t i o n e r B i l l Taylor, 

f i l e d h i s b r i e f i n support of h i s P e t i t i o n f o r review and r a i s e d 

i n such b r i e f four (^) p o i n t s f o r review and to the extent th a t 

a d d i t i o n a l matters were r a i s e d i n the P e t i t i o n f o r review which 

were not b r i e f e d the Court deems such a d d i t i o n a l matters as 

abondoned. The fo u r p o i n t s r a i s e d by P e t i t i o n e r B i l l Taylor are 

as f o l l o w s : (a) Point 1, P e t i t i o n e r has alleged the O i l Conser

va t i o n D i v i s i o n erred i n f a i l i n g to consider the r i g h t s of 

V/. A. Page, J r . , i n a f f o r d i n g him r e l i e f from i m p o s i t i o n of the 
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120% r i s k charge. (b) Point 2, the D i v i s i o n erred I n f a i l i n g to 

grant P e t i t i o n e r ' s a p p l i c a t i o n f o r rehearing as to continued 

v i o l a t i o n s of Paragraph 12 of Order 5332. (c) Point 3, the 

Commission erred i n f a i l i n g to order C & K to pay Taylor and Page 

t h e i r 1/8 r o y a l t y i n t e r e s t . (d) Point 4, the Commission erred 

i n f a i l i n g t o assess the penalty c a l l e d f o r under Section 70-2-31 D, 

N.M.S.A., 1978 Comp. 

The contentions made by P e t i t i o n e r under Points 1 and 

*J above c i t e d are disposed of as a matter of law covered by 

Conclusions of Law Nos. 1 and 2 below. 

(2) The D i v i s i o n d i d not e r r i n f a i l i n g to grant 

P e t i t i o n e r Taylor's a p p l i c a t i o n f o r rehearing as to continued 

v i o l a t i o n s of Paragraph 12 of Order 5332 the continued v i o l a t i o n 

upon whcih P e t i t i o n e r Taylor has r e l i e d covers the same v i o l a t i o n s 

which was presented to the D i v i s i o n i n the hearings of August 9, 

and September 11, 1978. 

(3) That the o r i g i n a l Order of the Commission being 

Order R-5332 dated November 30, 1976, s p e c i f i c a l l y provided: 

"(12) That a l l proceeds from production from the sub

j e c t w e l l which are not disbursed f o r any reason should be placed 

i n escrow to be paid t o the true owner thereof upon demand and 

proof of ownership." 

CO Evidence was received by the D i v i s i o n as to the 

reasons and j u s t i f i c a t i o n t h a t C & K had not disbursed c e r t a i n 

funds p r i m a r i l y by reason of the f a c t t h a t P e t i t i o n e r B i l l Taylor 

would not execute the D i v i s i o n Order which was submitted to him 

by C & K and the D i v i s i o n should have ordered i n i t s Order R-5332-A 

that the terms and p r o v i s i o n s o f Paragraph 12 of i t s Order entered 

November 30, 1976, R-5332 be c a r r i e d out and t h a t no l i m i t a t i o n s 

be placed on payment out of escrow other than the t r u e owner 

making damand and f u r n i s h i n g proof of ownership. 

(5) That no n o t i c e of appeal or p e t i t i o n f o r review 

has been f i l e d w i t h t h i s Court i n t h i s cause number by William A. 

Page. 



(6) W i l l i a m A. Page d i d not by himself or through an 

attorney j o i n i n the a p p l i c a t i o n o f B i l l Taylor to remove C & K 

Petroleum, Inc. as operator which a p p l i c a t i o n of B i l l Taylor 

r e s u l t e d i n the hearings held August 9, 1978, and September 11, 

1978, and the Div i s i o n ' s Order No. R-5332-A. 

CONCLUSIONS OF LAW CV-78-417 

(.1) To the extent t h a t the D i v i s i o n had an o b l i g a t i o n 

to p r o t e c t the c o r r e l a t i v e r i g h t s o f Wi l l i a m A. Page, not w i t h 

standing the f a c t t h a t he had not f i l e d or j o i n e d i n the a p p l i 

cation of B i l l Taylor i n the D i v i s i o n ' s Order No. R-5332-A, the 

Di v i s i o n was without j u r i s d i c t i o n to modify the agreement of 

November 9, 1976, which agreement i n s o f a r as the D i v i s i o n i s 

concerned bound W i l l i a m A. Page to the same extent as B i l l Taylor 

f o r the reasons set f o r t h under Conclusions of Law numbered 1 and 

2 above made as to CV-78-415. 

(2) The P e t i t i o n e r i n h i s P e t i t i o n f o r Review to t h i s 

Court i n asking t h a t t h i s Court order the Commission to impose 

sanctions and/or p e n a l t i e s against C & K Petroleum by reason of 

the Commission or Div i s i o n ' s s t a t u t o r y duty, P e t i t i o n e r i n h i s 

P e t i t i o n f o r Review i s seeking to u t i l i z e h i s P e t i t i o n f o r Review 

as a s u b s t i t u t e f o r h i s remedy of Mandamus. I f the D i v i s i o n i s 

in f a c t v i o l a t i n g any s t a t u t o r y duty imposed upon i t , the D i v i s i o n 

can only be ordered to carry out any such s t a t u t o r y duty through 

a Mandamus proceeding. 

(3) The D i v i s i o n d i d not act a r b i t r a r y , capricious or 

unlawful i n denying P e t i t i o n e r B i l l Taylor's a p p l i c a l t i o n f o r 

r e l i e f hearing of i t s Order R-5332-A. 

(^) Based on the evidence submitted to the D i v i s i o n 

r e l a t i n g t o the f a c t s t h a t C & K Petroleum, Inc. had not complied 

with the Di v i s i o n ' s Order No. R-5332, (Paragraph No. 12) the 

D i v i s i o n i n Order No. R-5332-A should have ordered C & K Petroleum, 

Inc. to place a l l proceeds from production from-the subject w e l l 

i n escrow ad v i s i n g the escrow agent t h a t such funds were to be 

paid to the t r u e owner thereof upon demand and proof o f ownership 
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and further ordered that C & K Petroleum, Inc. should not place 

any other additional l i m i t a t i o n s upon the escrow agent regarding 

disbursing of such funds. 

Based upon the foregoing Findings of Fact and Conclusions 

of Law herein made by the Court i t i s Ordered, Adgudged and Decreed 

that the provisions of the Division's Orders numbered R-5332 and 

R-5332-A insofar as they extend the time within which B i l l Taylor 

was allowed to pay his proportionate share of d r i l l i n g costs and 

thereby avoid the application of the 120% r i s k factor, beyond the 

time provided for i n B i l l Taylor's agreement with C & K Petroleum, 

Inc. dated November 9, 1976, such provisions i n said Orders are 

void and of no force or effect and are hereby set aside and held 

to be of no force or e f f e c t . 

I t i s further Ordered, Adjudged and Decreed by the Court 

that C & K Petroleum, Inc. i s hereby ordered and directed to f o r t h 

with place a l l proceeds from production from the subject well 

which have not been disbursed f o r any reason i n escrow i n s t r u c t i n g 

the escrow agent to pay such proceeds to the true owner thereof 

upon demand and proof of ownership and C & K Petroleum, Inc. i s 

hereby enjoined and restrained from placing any further l i m i t a t i o n s 

upon payment, of said funds to the owners thereof. 
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" " 1 COUNTY OF EDDY STATE OF NEW MEXICO 

IN THE DISTRICT COURT 
FIFTH JUDICIAL DISTRICT 
5TATE QF NEW MEXICO f ) 

COUNTY OF EDDY 

mm FEB 2 1981 
C Sc K PETROLEUM, INC. 
a Corporation, FRANCES M. WILCOX 

_ ^ _ C , e r k o f t h e ^strict Court 
P e t i t i o n e r (Consolidated) 

vs . 

NEW MEXICO ENERGY AND 
MINERALS DEPARTMENT, OIL 
CONSERVATION DIVISION, 
and BILL TAYLOR, 

Respondents. 

ORDER 

This matter having come before the Court f o r rehearing, 

and i t appearing t h a t the Court had entered i t s Finding of 

Fact, Conclusions of Law and Judgment i n these consolidated 

cases on December 15, 1980, and Respondent, B i l l Taylor 

having f i l e d h is motion f o r Rehearing, and the Court having 

set the consolidated cases f o r rehearing January 6, 1981, 

and the Court having heard argument of counsel and being 

f u l l y advised; 

Finds t h a t arguments of Respondent B i l l Taylor were 

without m e r i t . 

I t i s therefore ordered, adjudged and decreed t h a t the 

Judgment entered herein on December 15, 1980, should be and 

the same hereby i s r a t i f i e d and a f f i r m e d i n a l l respects. 



Submitted 

Dick A. Blendert 
W. T. Martin 
Attorneys f o r B i l l Taylor 

T 

M i i e & t L\ P a p i l l a 
' Assistant Attorney General 
Attorney f o r O i l Conservation D i v i s i o n 
New Mexico Energy & Minerals Department 

•S^on K e l l a h i n 
Attorney f o r C & K Petroleum Inc. 
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IN THE DISTRICT COURT OF EDDY COUNTY 

STATE OF NEW MEXICO ~~~~ \\ \ 
DEC 2 91S60 I , 

C & K PETROLEUM, INC., 
a Corporation, OiL J. :.5iON 

SANTA FE 
P e t i t i o n e r , 

NEW MEXICO ENERGY AND 
MINERALS DEPARTMENT, OIL 
CONSERVATION DIVISION and 
BILL TAYLOR, 

vs. 

Respondents. 

No. CV-78-415 
IN THE MATTER OF THE 
APPLICATION OF BILL TAYLOR 
FOR ENFORCEMENT AND AMENDMENT 
OF ORDER NO. R-5332 EDDY 
COUNTY NEW MEXICO OIL CON
SERVATION COMMISSION CASE 
NO. 6289 CV-78-417 

MOTION FOR REHEARING 

COMES NOW Respondent, BILL TAYLOR, i n d i v i d u a l l y , and i n his 

capacity of representing W. A. PAGE (in p r o t e c t i n g hi^s^cjirj^elative 

rights,-j and moves the Court f o r a rehearing r e l a t i v e to that 

p o r t i o n of the Judgment declaring the Orders of the Commission 

extending the time w i t h i n which BILL TAYLOR was allowed to 

pay his proportionate share of the d r i l l i n g cost to be void 

and of no force and e f f e c t . That no Motion f o r Rehearing i s 

applied f o r the remaining p o r t i o n of the Judgment. 

That f o r reasons f o r the Motion f o r Rehearing, Respondent 

states: 

1. That the Court found, i n both CV-78-415 and CV-78-417, 

that on November 9, 1976, BILL TAYLOR and C & K PETROLEUM entered 

i n t o an agreement f o r Respondent TAYLOR'S p a r t i c i p a t i o n i n C & K 

Carlsbad 13 No. 1 w e l l . 

2. That the Court f u r t h e r found that C & K would agree 

not to seek compulsory pooling i n the matter to be heard on 

November 10, 1976. 

3. That the Court found that because of t h i s agreement, 

the Commission had no j u r i s d i c t i o n to r e l i e v e Respondent TAYLOR 

from his o b l i g a t i o n s under the terms and provisions of the 

agreement dated November 9, 1976. 

4. That the Court's f i n d i n g s were i n er r o r because C & K 

PETROLEUM and Respondent TAYLOR had no such agreement as of 

November 9, 1976, as shown by the testimony of MR. EDWARD W. 
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HOOPER before the Commission on November 10, 1976, and i n response 

to questioning by MR. JASON KELLAHIN beginning at l i n e 22 on 

page 10 and continuing through l i n e 2 on page 11 of the hearing 

of November 10, 1976, wherein i t was admitted that the agreement 

was not complete as of the time of that hearing. 

5. That, i n case No. 6289, held on September 11, 1978, MR. 

THOMPSON again t e s t i f i e d that the agreement w i t h MR. TAYLOR was 

not a complete agreement i n that i t was not a f u l l operating 

agreement and was not a s u f f i c i e n t s u b s t i t u t e t h e r e f o r , a l l of 

which set f o r t h i n the t r a n s c r i p t of that hearing at page 175. 

WHEREFORE, Respondent prays Order of the Court s e t t i n g t h i s 

Motion .for Rehearing on January 6, 1981, at 9:00 a.m. on the 

t r a i l i n g docket and that notice be served f o r t h w i t h on opposing 

counsel of record. 

PAINE/^ BLENDEN & DIAMOND 

DICK A. BLENDEN 
P. 0. Box 1387 
Carlsbad, New Mexico 88220 

MARTIN & MEYER 

509 West Pierce 
Carlsbad, New Mexico 88220 

I hereby c e r t i f y t h a t a true 
copy of the foregoing has been 
mailed to opposing counsel t h i s 

23 - d-ay of December, 1980. 
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IlITRODUCTION 

S'J'/v'xlw'.EMT OF FACT! 

SCOPi: OF REVJEV7 

ISSUES EAISED RY C 6 K PETROLEUM, INC 

ORDER NO. R-5332-A IS NOT UNLAWFUL AND EOT IN 
EXCESS OF THE AUTHORITY OF THE COMMISSION 

THE COMMISSION FINDINGS ARE SUPPORTED BY 
SUBS TAN" TI AL EV IDENCE 

RISK FACTOR 

ISSUES RAISED BY BILL TAYLOR 

THE OIL CONSERVATION COMMISSION DID NOT FAIL 
TO CONSIDER TEE RIGHTS OF VI. A. PAGE, JR. 

THE COMMISSION DID NOT ERR IN FAILING TO 
ORDER C S K TO PAY TAYLOR AND PAGE THEIR 
1/8TH ROYALTY INTERESTS 

THE COMMISSION DID NOT ERR IN FAILING TO 
ASSESS THE PENALTY PROVISIONS OF-SECTION; 
70-2-31 B NMSA (1978 COMP.) 

THE COMMISSION DID NOT ERR IN FAILING TO 
GRANT TAYLOR MS APPLICATION FOR REHEARING. 

CONCLUSION 



INTRODUCTION : 

This memorandum brief j r, submitted by Respond cut Oil Conser

vation Commission (Co: ami ssion) in response to the petition for 

judicial review of Commission Order No. R-5332-A filed heroin ; 

by Petitioners Bill Taylor .(Taylor) and C & K Petroleum, Inc. 

(C & K). The issues raised by both petitioners are addressed 

in this brief. For convenience Commission Orders Nos. R-5332 

and R-5332--/-., both relevant to this case, are attached hereto 

as Exhibits B and C, respectfully. [ 

I t should be noted a t t h i s p o i n t t h a t i t f u l l y appears t h a t 

Taylor has abandoned i t s a l l e g a t i o n s t h a t C & K should be 

removed as operator of the Carlsbad 13 U e l l No. 1 because he has 

f a i l e d to renew such a l l e g a t i o n s i n both h i s p e t i t i o n f o r rehear

ing as w e l l as i n h i s p e t i t i o n f o r j u d i c i a l review under considera

t i o n before t h i s Court. 

STATEMENT OF FACTS \ 

The Statements of Fact contained i n P e t i t i o n e r s ' b r i e f s are 

s u f f i c i e n t to apprise the Court of tbe issues i n the case. 
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scorr:__0F REVIEW 

Tho sc.:o]-.o ol" review i n t h i s case i s l i m i t e d by tho f a c t t h a t 

t h i s i s an appeal from an a d m i n i s t r a t i v e o r d e r issued pursuant 

t o h e a r i n g s b e f o r e t he O i l C o n s e r v a t i o n Commission. The Co u r t , 

t h e r e f o r e , may o n l y ]ook a t t h c r e c o r d made i n the a d m i n i s t r a t i v e 

h e a r i n g . Con t i n e n t n .1 O i l Company vs.' O i l C o n s e r v a t i o n Commission, 

70 N.M. 310 , 325, 326, 373 P.2d 809 (1962). I t should determine 

i f t h e Commission acted a r b i t r a r i l y , c a p r i c i o u s l y o r unreasonably; 

acted o u t s i d e the scope o f i t s s t a t u t o r y r e s p o n s i b i l i t y ; o r 

i s s u e d an o r d e r not supported by s u b s t a n t i a l evidence. Otero vs. 

New Mexico S t a t e P o l i c e Board, 49 5 P.2d 374, 83 N.M. 59 4 (19 72). 

I n t h e absence o f a d e t e r m i n a t i o n t h a t t h e Commission acted i n 

one o f the above ways, the d e c i s i o n c f t h e Commission should be 

a f f i r m e d . Furthermore, t he Court i s n o t t o weigh the evidence 

b u t i t s i n q u i r y i s l i m i t e d t o whether t he Commission c o u l d reason

a b l y make i t s f i n d i n g s based on t h e r e c o r d b e f o r e i t . Grace v s . 

O i l C o n s e r v a t i o n Commission, 87 N..M. 205, 531 P. 2d 9 39 (19 7 5 ) . 

A l s o , t he Court i s t o g i v e " . . . s p e c i a l w e i g h t and credence t o 

the e x p e r i e n c e , t e c h n i c a l competence and s p e c i a l i z e d knowledge 

o f t h e Commission." Grace, supra, a t 208. 

" S u b s t a n t i a l evidence" i s "such r e l e v a n t evidence as a 

reasonable mind might accept as adequate t o support a c o n c l u s i o n . " 

F o r t Sum no r _ I - ' x .micipg 1 School Boar d vs . Parsons , 8 2 N. M. 610, 

485 P.2d 366 (1971); Uickersham vs. New Mexico S t a t e Board o f 

Edu c a t i o n , 81 N.M. 188, 464 P.2d 918, Ct. o f App. (1970). I n 

d e c i d i n g whether a f i n d i n g has s u b s t a n t i a l s u p p o r t , the Court 

must review the evidence i n the most f a v o r a b l e l i g h t t o s u p p o r t 

the f i n d i n g and reverse o n l y i f convinced t h a t t h e evidence thus 

v i owed t o g e t h e r with, a l l rear, on able i n f e r e n c e s t o be drawn t h e r e 

from, cannot s u s t a i n the f i n d i n g . Any evidence u n f a v o r a b l e t o 

the f i n d i n g v.- i 11 noi be c o n s i d e r e d . Niri:inoz_vs_. .T9 aJL^J^^'^ c*l 

& Company 81 N.M. 3 /1 , 4 67 P. 2d 37, Ct'. o f App. (1970); U n i t e d 

Vol era ns Omani ?:a Lion vs. ?%•<•; v.- .Mexico P r o p e r t y Apprni s a l iVpar tinent 

I . N.M. 1 ! •'' , 500 •'. :v- ! l") , Ct. o f App. ( : °72) . 
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oiifji'i: HO. R-5:NJ2~A TE NOT UNLAWFUL 

AND NO'!' IN EKCEEE OE THE AUTHOR J 'J'Y 
OFJJMJE COMnMESI Oi-N 

C & K .in i l a b r i e f argues t h a t EincEi ngs .13 and 14 were 

f a t a l to the v a l i d i t y of Order No. R-53 32-A and thus rendered 

thc order void. The basis of t h i s argument runs on the theory 

t h a t because the two fin d i n g s found t h a t c o r r e l a t i v e r i g h t s had 

not been impaired and no waste had occurred from C & K's operation 

of thc Car]sbad 13 N e l l No. 1 the Commission had no j u r i s d i c t i o n . 

This argument completely ignores the i n i t i a l compulsory pooling 

Order No. R-5332 applied f o r by C & K and which force-pooled 

Taylor's and others' i n t e r e s t s . 

Finding No. 5 of Order No. R-5332 sta t e s : 

"That to avoid the d r i l l i n g of unnecessary 
w e l l s , to p r o t e c t c o r r e l a t i v e r i g h t s , and to a f f o r d 
to the owner of each i n t e r e s t i n said, u n i t the 
opportunity to recover or receive withoul unnecessary 
expense h i s j u s t and f a i r share of the g. i n said 
p c o l , the subject a p p l i c a t i o n should be approved by 
pooling a l l mineral i n t e r e s t s , whatever they may be, 
w i t h i n said u n i t . " 

Order No. 13 of Order No. R-5332 states: 

"That j u r i s d i c t i o n of t h i s cause i s retained ' 
for the entry of such f u r t h e r orders as the 
Commission map' deem necessary." 

At f i r s t glance, C & X's argument leaves us on the horns of 

a diiemna i f one were to assume t h a t f i n d i n g s such as the Find

ings 13 and 14 automatically defeated j u r i s d i c t i o n from the 

beginning. To adopt t h i s view would render the powers, and indeed 

tho purpose, of thc o i l conservation s t a t u t e s meaningless. 

A more meaningful and l o g i c a l approach i s t h a t the Commission 

lias continuous j u r i s d i c t i o n to p r o t e c t c o r r e l a t i v e r i g h t s and 

th a t i t s j u r i s d i c t i o n w i l l not be defeated by fin d i n g s such as 

Findings 13 and 14. J u r i s d i c t i o n must e x i s t f o r the Commission 

to reach a determination as to whether c o r r e l a t i v e r i g h t s wi11 

be impaired, are being impaired, or have been impaired depending 

on tho par Lieular f a c t s i t u a t i o n . 

In Order II-53 32 the Commission sought, t o prevent waste, by 

the d r i l l i n g of unnecessary w e l l s and Lo protect: the c o r r e l a t i v e 
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r i g h t s of the various i n t e r e s t owners, and i n a d d i t i o n retained 

j u r i s d i c t i o n over thc subject matter of the order to carry out 

i t s duties and to preserve the i n t e g r i t y of i t s order. 

C L K has c i t e d some Nov; Mexico Supreme Court cases dealing 

wi th the powers of the O i l Conservation Commission. Close 

s c r u t i n y of those cases reveals t h a t they are i n a p p l i c a b l e to 

t h i s case. I f anything, these cases lend support to the p o s i 

t i o n of the Commission. 

Two of these cases are worthy of mention. Continenta1_0i1 Co 

v. O i l Connervation Commission, supra, st r o n g l y emphasizes tho 

r o l e of the Commission w i t h respect to prevention of waste and 

pr o t e c t i o n of c o r r e l a t i v e r i g h t s . 

Sims v. Mechem, 72 N.M. 186, 382 P.2d 183 (19 63) merely 

supports the f i n d i n g s made i n Order No. R-5332. The Sims case 

simply i n v a l i d a t e d an order of the Commission f o r not making a 

f i n d i n g t h a t waste would be prevented. Like i n the Continental 

case, the Nev/ Mexico Supreme Court r u l e d i n Sims t h a t the 

Commission had not made j u r i s d i c t i o n a l f i n d i n g s r e l a t i v e to 

prevention of waste and p r o t e c t i o n of c o r r e l a t i v e r i g h t s . 

I n i t s b r i e f C & K has c i t e d much of the s t a t u t o r y power of 

thc Commission. Included i n those c i t a t i o n s i s Section 70-2-11 

NMSA, (19 7 8 Comp.) which reads as f o l l o w s : 

"A. The d i v i s i o n i s hereby empowered, and i t i s 
i t s duty, to prevent waste p r o h i b i t e d by t h i s act 
and to p r o t e c t c o r r e l a t i v e r i g h t s , as i n t h i s act 
provided. To t h a t end, the d i v i s i o n i s empowered 
to make and enforce r u l e s , r e g u l a t i o n s and orders, 
and to do whatever may be reasonably nocessarv to 
carry out the purpose of t h i s act., whether or not 
in d i c a tod or spec i f i e d i n any'se c t i o n hereof. 

"P>. The commission s h a l l have concurrent 
j u r i s d i c t i o n and a u t h o r i t y w i t h the d i v i s i o n to 
the extent necessary f o r the commission to perform 
i t s duties as required by law." (emphasis added) 

Indeed the foregoing language of Section 7-2-11 i s q u i t e broad 

i n i t s grant of regulatory a u t h o r i t y to the Commission. 

Section 70-2-17 NMSA (1978 Comp.), the compulsory pooling 

s t a t u t e , states that the compulsory pooling orders issued by 
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tho Cominiss i on "shall, be upon suoli terms and conditions as are 

j u s t and roasoriable and w i l l a f f o r d to the owner or owners of 

each t r a c t or interest", i n tho unit, to recover or receive without 

unnecessary expense his j u s t and f a i r share of the o i l or gas 

or both...." (emphasis added) 

In f a c t many of the o i l conservation statutes allow thc 

Commission to give equitable consideration to c e r t a i n s i t u a t i o n s 

as may from time to time e x i s t . The L e g i s l a t u r e l i b e r a l l y 

s p r i n k l e d such words as " j u s t and equitable," " j u s t and f a i r , " 

and " j u s t and reasonable" i n the conservation s t a t u t e s . See 

Section 70-2-17, sripra. The p r o r a t i o n s t a t u t e , Section 70-2-15 

(C) gives e x p l i c i t a u t h o r i t y f o r equitable consideration. I n 

a d d i t i o n , i t appears t h a t the L e g i s l a t u r e recognized the 

d i f f i c u l t y t h a t could a r i s e from time to time i n ascertaining 

equitable shares of o i l and gas to the various i n t e r e s t owners 

i n a u n i t or pool. Therefore, the l e g i s l a t u r e again resorted 

to f l e x i b l e language such . as "so f a r as i t i s p r a c t i c a b l e to do 

so" and "so f a r as can be p r a c t i c a l l y determined." See Section 

70-2-17. 

There can be no otlier conclusion • but that the Commission 

had ample a u t h o r i t y i n making i t s r u l i n g under Order No. R-5332-A. 

THE COMMISSION FINDINGS ARE 
SUPPORTED BY SUBSTANTIAL 

EVIDENCE. 

As stated e a r l i e r and i n C & K Ms b r i e f , the r e a l t e s t of 

whether there i s s u b s t a n t i a l evidence to support the Commission's 

fi n d i n g s i s whether the Commission could reasonably make thc 

f i n d i n g s . See Grace v. Ol 1 Conserva t ion Corim i s s i o n , supra. 

Order No. 3 of Commission Order No. R-5332 states t h a t 

the operator was to have furnished a l l known working i n t e r e s t 

owners i n the u n i t w i t h an itemized schedule of estimated w e l l 

cos i r. w i t h in 30 days before commencing tho w e l l . I n a d d i t i o n , 

through Order >1 of Order R-5 33 2 non-consenting working i n t e r e s t i 
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owner:, wore allowed to pay t h e i r share of estimated w e l l cost:; 

provided that, such payment was made w i t h i n 30 days a f t e r r e c e i p t 

of the schedule; of estimated w e l l costs. 

The relevant fac t s i n t h i s regard are as f o l l o w s : 

(1) Order R-5332 was issued on November 30, 1976. 

(2) Taylor received an 7iFE on November 9 and 10, 19 76. 

(3) Spud date of the w e l l v/as January 16 , 1977. 

1 .L . <-i 

(4) Approximate completion date of the w e l l v/as 

March 16, 19 77. Tr. 62. 

The i l l u s t r a t i o n presented by the above f a c t s and dates i s 

t h a t although Taylor received two i d e n t i a l .AFE's on the date 

of the hearing and the f o l l o w i n g day, the d r i l l i n g of the w e l l 

was not commenced u n t i l more than a year l a t e r . I t would seem 

l o g i c a l t h a t the actual estimate f o r w e l l costs would be more 

r e f i n e d and r e l i a b l e the closer one gets to the spud date. This 

i s evident from the sharp r i s e i n tubing costs as evidenced by 

thc testimony of Dorothy Brown to the e f f e c t t h a t tubing costs 

has been undercharged (Tr. 67) because market value had not 

been assessed to tubing taken from the warehouse, Tr. 65. 

Taylor simply was not furnished an AFE w i t h i n 30 clays p r i o r 

to commencement of the w e l l . 

RISK / ACTOR 

?iS discussed above, the Commission i n Order No. R-5332 , 

ret<• i ined j u r i n f l i c t i o n over the sub j ec t r.atter of the order. 

A f t e r not complying wi t h the Commission order C & K now complain 

about the removal of the 120 percent r i s k f a c t o r . Had C & K 

ti.no.ly furnished the AFE to Taylor t h i s issue as i t r e l a t e s to 

Taylor's c o r r e l a t i v e r i g h t s would not bo before t h i s court. 

Thc Coj.va.i ssion' s sole basis f o r removing the r i s k f a c t o r i s 

tho p r o t e c t i o n of c o r r e l a t i v e r i g h t s over which the Commission 

has; ample a u t h o r i t y as discussed e a r l i e r . But l e t us go a 

si <'p f u r t h e r and ex ami no 0 fc K's posi t i o n as operator of the 



u n i t w i t h respect to other i n t e r e s t owners i n the u n i t . 

7u;plication o i f i d u c i a r y r e s p o n s i b i l i t i e s may be necessary 

to the r e l a t i o n s h i p of the operator under a pooling s i t u a t i o n 

as found i n t h i s case and. persons having i n t e r e s t s i n thc pooled 

premises a f f e c t e d . I n t h i s regard see 6 Williams and Meyers, 

O i l and Gas Law, Section 990. By C & K's own admission i t was 

not c a r e f u l i n compliance w i t h the order as w e l l as other 

f i l i n g procedures. See Tr. 125 testimony of Mr. Tompson, one 

of C It K's witnesses. 

I t seems clear t h a t C & K cannot be heard to complain. 
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THE 01E CONSERVATION COMMISSION 
DID MOT FAIL TO CONSIDER THE • 
RIGHTS OF '/. A. PAGE, JR. ! 

Tho r e a l basis of Taylor's argument on t h i s issue i s t h a t ! 

Taylor was not allowed to represent Mr. Page at the hearing. The • 

OCC had a v a l i d reason f o r not allowing Taylor to represent ' 

Mr. Page. Simply, Taylor i s not an attorney licensed under the 

rule s of the New Mexico Supreme Court r e l a t i n g to admission to 

the p r a c t i c e of law. : 

/attached hereto as E x h i b i t A i s Zittornoy General Opinion 

58-200 issued on September 30, 1958 and s t i l l i n fo r c e . The 

essence of t h i s opinion i s t h a t representation by a layman of 

another before an a d m i n i s t r a t i v e body where the character of the 

acts performed are i n a representative capacity as an advocate 

c o n s t i t u t e s the p r a c t i c e of lav/. Since Opinion 58-200 i s 

attached hereto i n i t s e n t i r e t y i t s f u r t h e r explanation i s 

unnecessary as the opinion speed;s f o r i t s e l f . I t should be 

noted, however,, t h a t the s t a t u t e s under discussion and considera

t i o n i n the opinion now are found i n the 19 7 3 Compilation as 

Sections 36-2-9, 36-2-27 and 36-2-28, : 

I n a d d i t i o n , i n the case of State ex r e l N o r v e l l v. Credit 

Bureau of Albuquerque, 85 N.M. 521, 514 P.2d 40 (1973) the 

Nov? Mexico Supreme Court recognized t h a t an i n d i c i a of the ; 

p r a c t i c e of lav; included representation of p a r t i e s before ; 

a dm i n i s t. r a t i v e bo d i e s . 

As i s evident from the record, the Orders under consideration 

i n t h i s case are formal orders. The hearings before the Commis

sion o f t e n are adversary i n nature r e q u i r i n g a special s k i l l and 

competence obtained through special t r a i n i n g and experience. 

C e r t a i n l y the hearing g i v i n g r i s e to Order No. P.-5332-7\ had the 

a t t r i b u t e s of an adversary hearing where witnesses were examined 

and cross-exavri nod, objections were made and ruled on, f i n d i n g s 

of f a c t were made and a complete record f o r a possible appeal was• 

made. ; 



C l e a r l y the Commission cannot s a n c t i o n tho u n a u t h o r i z e d 

p r a c t i c o o f .1; i w. 

The c o n t e n t i o n t h a t Mr. Page's c o r r e l a t i v e r i g h t s .were 

i m p a i r e d i s p r e p o s t r o u s . Mr. Page, nor an a t t o r n e y h i r e d by 

him, ever o b j e c t e d t o the f o r c e - p o o l i n g o r d e r or att e n d e d i t s 

h e a r i n g . S i m i l a r l y , Mr. Page nor h i s a t t o r n e y , were p r e s e n t 

a t the second h e a r i n g g i v i n g r i s e t o Order Mo. R-5332-A. 

Simply s t a t e d , Mr. Page was v a l i d l y t r e a t e d as a non-

c o n s e n t i n g i n t e r e s t owner whose i n t e r e s t was assessed a r i s k 

f a c t o r as al l o w e d by the compulsory p o o l i n g s t a t u t e , S e c t i o n 

70-2-17, supra. 

THE COMMISSION DID NOT ERR IN 
FAILING TO ORDER C & K TO PAY 
TAYLOR AND PAGE THEIR 1/8TH ; 

ROYALTY INTERESTS 

E a r l i e r i n t h i s b r i e f ( w i t h r e s p e c t t o p o i n t s r a i s e d by 

C & K) i t was argued t h a t the Commission's a u t h o r i t y was q u i t e 

broad i n s o f a r as p r e v e n t i n g waste and p r o t e c t i n g c o r r e l a t i v e 

r i g h t s were concerned. But l e t us no t loose s i g h t o f the 

o r i g i n and purpose o f t h a t a u t h o r i t y . 

I t must be remembered t h a t a r e g u l a t o r y aaency such as 

the Commission h e r e i n i s not a d j u d i c a t i n g p r o p e r t y r i g h t s , b u t 

r a t h e r i s r e g u l a t i n g p r o d u c t i o n o f o i l and gas. This i s s u e 

r a i s e d by T a y l o r i s one t h a t i n v o l v e s a d e t e r m i n a t i o n o f p r o p e r t y 

r i g h t s - t o t a l l y o u t s i d e the j u r i s d i c t i o n o f the Commission o r 

the E x e c u t i v e branch o f the s t a t e government. D e t e r m i n a t i o n 

o f ownership i n p r o p e r t y are j u d i c i a l f u n c t i o n s . C o n t i n e n t a l 

O i l Co. v. O i l Conservation Commission,'supra. 

I t i s t r u e t h a t the compulsory p o o l i n g s t a t u t e does c a l l 

f o r t h e r o y a l t y i n t e r e s t o f i n t e r e s t owners o f unleased m i n e r a l 

t r a c t s t o be a 1/8 r o y a l t y i n t e r e s t . But the reason f o r s e t t i n g 

a r o y a l t y i n t e r e s t i n the s t a t u t e i s f o r comparable treatment, 

w i t i l leased t r a c t s i n the u n i t . G e n e r a l l y r o y a l t y int.eres.ts 

under an o i l and gas lease have been 1/8 o f the gross v a l u e o f 
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tho production and the r o y a l t y i n t e r e s t has been free from > 

costs of production. See 3 Williams, O i l and Gas Lav;, ; 

Sections M l , 642.3. j 

The point is thai; thc statute sets a royalty percentage for • 

unleased tracts so that there will be a comparable parity between 

leased and unleased tracts in a unit. \ 

I f Taylor believes t h a t the r o y a l t y p o r t i o n of hi s i n t e r e s t : 

was u n l a w f u l l y withheld, then h i s remedy would be i n b r i n g i n g 

an appropriate a c t i o n i n a proper court. I t i s not f o r the ! 

Commission to decide the extent of Taylor's i n t e r e s t nor whether • 

i t i s necessary f o r Taylor to sign a d i v i s i o n order before 

payment. Clearly issues with respect to language of a d i v i s i o n 

order have nothing to do w i t h c o r r e l a t i v e r i g h t s . ; 

THE COMMISSION DID NOT ERR i 
IN FAILING TO ASSESS THE ! 
PENALTY PROVISIONS OF SECTION 

70-2-31 B NMSA (19 7 8 COM.?.) ; 

The t h r u s t of Taylor's argument i s t h a t the penalty p r o v i 

sions of Section 70-2-31 are mandatory. 

We have already quoted Section 70-2-11 to i l l u s t r a t e the 

broad powers of the Commission. Section 70-2-11 would seem 

to temper the language of Section 70-2-31. I t appears inappro

p r i a t e t h a t the l e g i s l a t u r e intended t h a t each and every v i o l a 

t i o n of rules and orders of the Commission, whether i n t e n t i o n a l 

or not, be prosecuted w i t h the zeal t h a t Taylor suggests. 

A l e g i s l a t i v e i n t e n t i o n t h a t the word " s h a l l " i s to be 

construed as permissive may appear from the s p i r i t and purpose 

of an act or from the connection i n which i t i s used. See 

Am Jur 2d, Statutes, Section 26. 

Moreover, i n determining whether a s t a t u t o r y p r o v i s i o n i s 

mandatory or d i r e c t o r y , a reasonable c o n s t r u c t i o n must be given 

rather than one which would render the s t a t u t e absurd. State v. 

V i g i l , 74 N.M. 766, 398 P. 2d 987 (.1965). I n t h i s case Taylor's ; 
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theory f o r penalizing C & K c e r t a i n l y borders on the absurd, 

when one computes -a l a t e , but u n i n t e n t i o n a l , f i j i n g at $1000.00 

per day, l e t alone Taylor's e n t i r e l i s t of C & K's v i o l a t i o n s . 

Even assuming tha t the penalty provisions are mandatory, 

under our set of f a c t s , Taylor's a l l e g a t i o n s are improperly 

brought before t h i s court. h W r i t of Mandamus i s the method by 

which ^ i y l o r can properly b r i n g t h i s issue before the court and 

not through an appeal from an order of the Commission. 

THE COMMISSION DID NOT ERR 
IN FAILING TO GRANT TAYLOR'S 
APPLICATION FOR REHEARING. 

Es s e n t i a l l y nothing new would have been presented to the 

Commission had i t granted Taylor's a p p l i c a t i o n f o r rehearing. 

Taylor claims i n t h i s regard run to C & K's f a i l u r e to open an 

escrow account i n Eddy County. The record reveals t h a t t h i s 

problem was amply presented to the Commission. Tr. 133, 137, 

144, 150, 151. 
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CONGEESION 

i; I n summary, C & K's appeal i s one attempting to rescind 

;: the Commission's order removing the 120 percent r i s k f a c t o r as 

!' to Taylor's i n t e r e s t . C fc K's p o s i t i o n i s not an enviable one 

i ; because i t has only i t s e l f to blame; i t cannot s h i f t the 

; r e s p o n s i b i l i t y f o r i t s f a i l i n g s of tim e l y making f i l i n g s or of • 

; mailing relevant and extremely c r u c i a l mistakes of not f u r n i s h i n g 

1' estimated w e l l costs to working i n t e r e s t owners of the u n i t 

which C fc K force pooled. • ! 

,. I t i s d i f f i c u l t to understand the r a t i o n a l e of Taylor's 

appeal from the nature of the f a c t s i n t h i s case. By Order 

;i No. R-5332-A Taylor seems to have obtained, the best of two 

!; possible worlds. 

By v i r t u e of C & K's ineptness i n pr o v i d i n g him w i t h an ; 

j; AFE w i t h i n 30 days of d r i l l i n g the Carlsbad 13 No. 1 w e l l f j 

; Taylor d i d not have to r i s k any c a p i t a l i n fin a n c i n g the • 

d r i l l i n g of the w e l l . A f t e r the d r i l l i n g venture proved sucess-

f u l and the c a p i t a l investment no longer a r i s k , Taylor through ; 

the order was allowed to pay hi s share of the costs. • 

;; A l l of these issues raised by Taylor are without merit inso-

' f a r as Order No. R-53 3 2-A i s concerned. Simply stated, Taylor's 

:: a l l e g a t i o n s r a i s e issues beyond the scope of the Commission's 

j u r i s d i c t i o n i n t h a t Taylor advances i n t e r e s t s of others not j 

his own, seeks an a d j u d i c a t i o n of property r i g h t s , and i s i n 

; the wrong forum to force the Commission to penalize C & K. 

The Commission's Order No. E-5332-A i s l e g a l l y supportable 

i n a l l respects. 

I h •• • v certify tb.N o;i tho 
A s s i s t a n t Attorney General 
O.i 1 Conservation Commission 
P. 0. Box 20 8 8 

ooui): pLnUun; wr.-j.,uiuiK-d to 

Santa Fe, New Mexico C7 301 
Telephone: 827-274] 
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Page 1 of 2. 

C.y ; f!, A p r i l 28, 1980 

'- ' O •"'» , 
• V - •<' 

- • '•• / / 
'V.;- / • 

C & K Petroleum, Inc. 
P. 0. Drawer 3546 ( 

Midland, Texas 79702 Dear S i r s : 

I have chosen to i n i t i a t e t h i s contact to you because of the incon
sistency of your handling of my mineral i n t e r e s t s i n the C & K Carlsbad 
13 No. 1 Well, Eddy County, New Mexico, pooled by the New Mexico O i l 
Conservation D i v i s i o n under Order R-5332. Your p r o t e c t i o n of my cor
r e l a t i v e r i g h t s has d e t e r i o r a t e d from bad to worse. 

C & K (and the New Mexico O i l Conservation D i v i s i o n ) has constantly 
ignored my r i g h t s of ownership. You have varied Mr. B i l l Taylor's 
statements of my p o s i t i o n concerning our mutual desires to the extremes 
of e l e v a t i n g h i s statements to attorney status on the one hand, to the 
other extreme of t o t a l l y ignorming h i s statements on my behalf — 
thereby placing my i n t e r e s t s i n whatever category best benefited C & K. 

Mr. B i l l Taylor has presented me w i t h i n f o r m a t i o n , l e t t e r s and documents 
which i n d i c a t e C & K Petroleum has and continues to v i o l a t e my r i g h t s , 
many of which are delegated under the NMOCD Order R-5332 and New Mexico 
s t a t u t e s . I contend: 

1. C & K has not properly b i l l e d nor accounted to me 
for w e l l costs and production. 

2. C & K has f a i l e d to pay me any r o y a l t i e s or working 
i n t e r e s t s . I have reason to believe some of my 
monies are i n the American Bank at Carlsbad, N.M. 
I have demanded any money escrowed there i u my name 
but have not been afforded any payment nor statement 
of amount. I understand Mr. Tompson of C & K has 
t e s t i f i e d under oath t h a t only those who would not 
sign C & K's d i v i s i o n order or had an ownership 
question were having payment withheld. Mr. Taylor 
has shown me documents evidencing C & K's acknowledg
ment of my ownership i n t e r e s t , so tha t i s not a problem. 
C & K has never sent me a d i v i s i o n order f o r signature 
or consideration. Consequently, Mr. Tompson's s t a t e 
ment i s f a l s e , made to cover up C & K f a i l u r e s . 

3. C & K has f a i l e d to allow my p a r t i c i p a t i o n i n d r i l l i n g 
the w e l l , v i o l a t i n g several provisions of NMOCD Order 
R-5332 i n doing so. 
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4. C & K has, without n o t i f i c a t i o n to me or j u s t i f i c a 
t i o n t h e r e f o r , advised the w e l l ' s gas purchaser, 
Transwestern P i p e l i n e , t h a t sale of my gas required 
a separate contract between Transwestern and myself. 
This again v i o l a t e s my c o r r e l a t i v e r i g h t s under NMOCD 
Order R-5332. To prevent economic waste concerning 
my share of gas production, I have signed a d i r e c t 
contract w i t h Transwestern. 

Please be advised I expect immediate a c t i o n on your part to allow and 
require: 

1. My p a r t i c i p a t i o n i n the w e l l , w i t h past production 
to pay my share of d r i l l i n g costs, and no claim on 
any penalty; 

2. Payment of a l l monies due me from my r o y a l t y and 
working i n t e r e s t share of production, along w i t h 
i n t e r e s t thereon, whether held by the American 
Bank at Carlsbad, N.M. or elsewhere; and 

3. Proper accounting f o r costs and production. 

Otherwise, I must consider a course of a c t i o n i n the courts as presently 
undertaken by Mr. Taylor. I understand my r i g h t s have been v i o l a t e d 
more than h i s . 

s/William A. Page, Jr. 

William A. Page, Jr. 

cc: F i l e 

New Mexico O i l Conservation D i v i s i o n 
P. 0. Box 2088 
Santa Fe, New Mexico 87501 

American Bank 
F. 0. Box 1689 
Carlsbad, New Mexico 88220 
A t t e n t i o n : Jerry Jones 



IK Petroleum, Inc. 

October 4, 1979 

Hr. B i l l Taylor 
512 WolsbJ.ro 
Carlsbad, New Mexico 88220 

Ra: C&K Carlsbad Ho. 13-1 
Nev Mexico Oil Cosaaissioti 
Division Order R-5332 

Dear Mr. Taylor: 

Tour letter of August 27, 1979, requesting information as to 
tha status of the payout provisions on the above referenced property 
has been routed to ay office. Our records indicate that tha property 
i n question paid out on April 17, 1979 (see attached). A l l aonlee 
attributable to tha royalty and revenue interest owners (at the 
appropriate after pay-out interests) have bean deposited i n a special 
escrow account as ordered by the New Hexico Oil Comisslon. 

Very truly yours, 

Allan Korsakov 
Controller 

AK/UB 

Attachments 

cc: Hew Mexico Conservation Dept. 
P.O. Box 2088 
Santa Fe, New Mexico 87501 
Attn: J.D. Baaey 

* HOUSlON CEN ER • SUITE 2600 • HOUSTON. TEXAS 7/0C2 • 71j:654-4<:d-i • 



C & K PETROLEUM, INC. 
CARLSBAD #13-1 PAYOUT STATUS 

AUGUST 1, 1978 THROUGH APRIL 17, 1979 

L & 
I.D.C. 
W Equipment 

Lease Operator 
Expense 

Balance to be recovered 
at July 31, 1978 

Expenditures: 
August, 1978 
September, 1978 
October, 1978 
November, 1978 
December, 1978 
January, 1979 
February, 1979 
March, 1979 
A p r i l , 1979 

Adjustment for overhead 
stipulated by the courts 

$( 2,149.00) 

103.00 
432.00 

1,454.00 

293.00 

133.00 

.1418597 

19.00 

2.2 
42.00 

Total Cost 

WI Applicable to Payout 

WI Cost 

120% Cost Recovery 

Total to be recovered 

Income (Net of Taxes and 
Royalties thru A p r i l 17, 
1979): 

August, 1978 
September, 1978 
October, 1978 
November, 1978 
December, 1978 
January, 1979 
February, 1979 
March, 1979 
A p r i l , 1979 

NMI Applicable to Payout 

Total Income Applicable 
to Payout 

Balance Over Recovered at A p r i l 17, 1979 

61,868.00 
52,404.00 
53,722.00 
5©,337.00 
56,260.00 
53,467.00 
47,420.00 
51,162.00 
27,963.00 
454,603.00 

.1241272 

! 771.00 
383.00 
511.00 
353.00 

1,759.00 
524.00 
370.00 
351.00 
52.00 

( 845.00) 

4,229.00 

.1418597 

600.00 

1.00 
600.00 

$ 55,637.00 

642.00 

$ 56,279.00 

$(56,429.00) 

$( 150.00) 



CARLSBAD #13-1 

PAYOUT 

Total Costs 

Adjusted Material Costs 

Total Adjusted Costs 

WI Applicable to Payout 

WI Costs 

120% Cost Recovery 

Total to be Recovered 

Income (Net of Taxes and 
Royalties thru 7/78) 

NMI Applicable to Payout 

Total Income Applicable 
to Paycut 

Balance to be Recovered 
at July 31, 1978 

IDC 

I, & W Equipment 

$548,763.35 

3,140.52 

551,903.87 

.1418597 

78,292.92 

2.2 

172,244.42 

Lease Operator 
Expense Thru 7/78 

$8,424.80 

8,424.80 

.1418597 

1,195.14 

1 

1,195.14 

Total 

$949,046.20 

.1241272 

117,802.45 

$557,188.15 

174,439.56 

117,802.45 

$ 55.637.11 



Schedule 1 

As Charged As S/B Charged 

Month 

August, 1978 
September, 1978 
October, 1978 
November, 1978 
December, 1978 
January, 1979 
February, 1979 
March, 1979 

* A p r i l , 1979 

D r i l l i n g 
Overhead 

$ -

Total As Charged 

Total As Should Be 
Charged 

Producing 
Overhead 

$ 519.00 
232.00 
232.00 
232.00 
232.00 
232.00 
232.00 
232.00 
52.00 

$2,195.00 

D r i l l i n g 
Overhead 

Producing 
Overhead 

$ 150.00 
150.00 
150.00 
150.00 
150.00 
150.00 
150.00 
150.00 
150.00 

$1,350.00 

Over (Under) Charged 
Producing Overhead $(845.00) 

Total $(845.00) 

Source: 

Well File Copy - Property Expenditure Statement. 

*Note: 
The auditor adjustments were reflected i n th i s month's property expenditure 
statements. Actual A p r i l figures were computed by backing out these adjustments. 
See Schedule I I . 



Schedule I I 

I.D.C. L.O.E. Total 

Net Credit per A p r i l , 1979, 
Expenditures Statement $(19,738.00) $ (1,226.00) $(20,964.00) 

*Add back: Credits resulting 
from H. Gene Brown 
& Associates 20,295.00 1,278.00 21,573.00 

Actual Charges 
for A p r i l , 1979 557.00 52.00 609.00 

Proration of 
Expenditures through 
A p r i l 17, 1979 
(17/30x$609.00) $ 293.00 $ 52.00 $ 345.00 

Source: 
Well File Copy - Property expenditure statements for A p r i l , 1979. 

*The credits resulting from H. Gene Brown and Associates are reflected i n the payout 
balance as of July 31, 1978, but they were not mechanically processed by the Joint 
Interest department u n t i l A p r i l , 1979. To avoid taking these credits twice, adjustments 
for H. Gene Brown & Associates were added to the net credits per the 
property expenditure statements for A p r i l , 1979. The actual charges for the 
month of A p r i l , 1979 were $609.00. 
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 DIVISION 

awm^ A u § u s t 2 7 > 1 9 7 9 

512 Weishire 
Carlsbad, NM 88220 

New Mexico Oil Conservation Division 
P.O. 3ox 2088 Re: Orders R-5332 & R-5332-A 
Santa Fe, New Mexico 87501 

Dear Division: 

Enclosed is a copy of a l e t t e r to C&K Petroleum, Inc. demanding their pay
ment of nonconsent interests share of gas production from the C&K Carlsbad 
13, No. 1 F e l l , force pooled under NMOCD Order R-5332. A copy i s also be
ing sent to Transwestern Pipeline, the common gas purchaser of the well. 

The NMOCD's attention is also called to two efforts at deception (fraud per
petrated, perjury?) that C&K Petroleum, Inc. exercised upon the Commission 
and Taylor (& Page) through the September 11, 1978 hearing of Case 6289; 
thereby maintaining and promoting C&K unjust retention and use of nonconsent 
force pooled owners monies: (1) the f a i l u r e of C&K to establish an escrow 
account per Provision 12 of Order R-5332, contrary to statements of compli
ance by C&K representation (facts called to the Division's attention by Tay
lor i n prior l e t t e r s ) ; and (2) C&K continued use of their acknowledged 
erroneous accounting as the basis of accounting statements to nonconsent, 
forced pooled owners. 

C&K testimony and presentation of September 11, 1978 emphasized the forma
tion of an escrow account per Provision 12 and a correction of their account
ing to the "independent" accounting of the Brown firm with C&K previous ac
counting no longer valid (Sept. 11 Trans. Pages I6J4 & 165). The Brown ac
counting i s only partly incorporated i n C&K present accounting and w i l l de
prive Taylor (& Page), forced pooled owners, of thousands of dollars of 
their share of the well. 

These violations constitute waste of our estate as defined i n the l e t t e r to 
C&K, violates our correlative rights, and violates the NMOCD's Order R-5332. 
The Commission relied upon C&K's testimony for Finding (15) of Order R-5332-A. 
I suggest the NMOCD reconsider the facts of C&K's past disregard for orders, 
regulations, and statutes, consider the reservation of Finding (16) of R-
5332-A in l i g h t of major promised corrections not undertaken, and thereafter 
undertake proper, j u s t , and legal enforcement and action as is i t s delegated 
responsibility. 

Sincerely, 

/ d U / >z/tXy 

B i l l Taylor 

Xerox: Tom Martin, attorney 
Enclosure 



August 27, 1979 
512 V.'elshire 
Carlsbad, NM 88220 

DIVIS/ON 

Mr. David E. Bott 
Partnership Supervisor 
C&K Petroleum, Inc. 
1 Houston Center 
Suite 2600 
Houston, Texas 77002 

C&K Carlsbad 13 No. 1 Well; 
New Mexico Oil Commission Division 

Order R-5332 

Dear Mr. Bott: 

Please be advised that a l l C&K Petroleum, Inc. accounting to B i l l Taylor i n 
dicates that C&K has not only recovered Taylor (& Page) share of the cost of 
C&K Carlsbad 13, No. 1 Well, but also exceeded the 120'% penalty of the New 
Mexico Oil Conservation Division's Order R-5332 (which has been determined 
to be unjustly applied i n Order R-5332-A). 

C&K is authorized to continue se l l i n g our share of the well's production sub
ject to: ( l ) C&K immediately making and thereafter maintaining current, mon
thly payments of our share of production (C&K can have no possible claim to 
our share of production above the 120% penalty); (2) C&K furnishing itemized 
accounting of income and expenditures as such occur, or monthly; and (3) 
Taylor (& Page) rights to our gas i n kind upon demand as agreed with C&K on 
November 9, 1976 and confirmed since. 

I f C&K continues to produce our gas and does not make payments d i r e c t l y to 
us, attention is called to Provision 12 of NMOCD Order R-5332 which orders 
C&K to escrow a i l •undisbursed funds from the well to an account in Eddy Coun
ty, New Mexico, subject to our demand and proof to ownership, etc. In prior 
force pooling, the NMOCD has held that the well i s s t i l l a pooled unit a l 
though payout has occurred. 

I f working interest monies are not speedily forthcoming and compliance es-
crowing not undertaken, please make immediate and acceptable arrangements 
with the NMOCD and Taylor (& Page) to immediately cease withdrawing our sh
are of the well's ias and effect an immediate and v i s i b l e reduction in the 
rate of withdrawal of gas from the well to r e f l e c t same. Taylor (& Page) 
w i l l then make arrangements with a purchaser to purchase, regain, and main
tain Taylor (& Page) share of production and protect our rights. 

The courts have held that depletion of gas and/or o i l from an estate with
out jus t recompense to the owner thereof constitutes waste of that estate, 
damaging the owner thereof. To protect our correlative rights to gas pro
duction and prevent waste, time is of the essence in your determination. 
Delay caused by C&K manufactured conditions not only works a hardship upon 



Taylor l e t t e r of Aug. 27, 1979 
Page 2 

us, but does not allow Taylor (& Page) the f u l l opportunity of private en
terprise as provided for and b u i l t into the FERC's pricing structure for 
natural gas, again damaging us. 

Prior NMOCD orders have required the operator's payment to nonconsent own
ers for their share of production after well payout subject only to agree
ment of nonconsent owners to repay any overpayment by operator caused by a 
Federal price rollback. Taylor's willingness to be obligated thusly i s a 
matter of record and sworn testimony before the NMOCD and i s hereby confirm
ed. Any other potential, possible, privately negotiated document between 
C&K and ourselves has no bearing upon C&K payment of nonconsent force pool
ed owners share of well production to nonconsent owners. 

A copy of this l e t t e r i s being sent to the NMOCD as o f f i c i a l notice to them 
of the present status of the well and existing conditions as require their 
monitoring and such authoritative action undertaken as i s outlined and re
quired in the rules and regulations of the NMOCD and New Mexico statutes; 
not withstanding no rights of Taylor (& Page) to pursue their rights in the 
courts are being relinquished. 

Sincerely, 

B i l l Taylor 

Xerox: NMOCD 
Tom Martin, attorney 
Transwestern Pipeline 



December 10, 19^9 
51 2 V.'eishire 
Carlsbad, NM 88220 

Mr. Ernest L. Padilla 
General Counsel, 
New Mexico Oil Conservation Division 
P.C. Box 5188 
Santa Fe, New Mexico 87501 

Dear Mr. Papilla: 

I am unaware of any contested production and cost accounting of 
the C&K Carlsbad 15 No. 1 '-'ell presently before the courts. 

I rephrase my second question of November 26, 1979 to remove any 
possible involvment with present court action: Does any New Mexico Oil 
Conservation Division's force-pooled well's de f i n i t e payout, even beyond 
any applicable penalty, vacate, terminate, or cause to cease pooling 
provisions and consequently the New Mexico Oil Conservation Division's 
j u r i s d i c t i o n or arbitrator position over subsequent accounting between 
the producer and working and royalty interests? How would erroneous 
accounting be corrected once a force-pooled well has paid out i f cor
rection is not undertaken voluntarily by the operator? 

What provisions of the common force-pooling orders terminate with 
tr.e well's t o t a l payout of costs? 

These are questions concerning your basic policy and should be able 
to be answered without partisan discussion, although I have considerable 
evidence the NMOCD has engaged i n such with C&K Petroleum, Inc. and has 
not made the details available to me upon my request. 

Again, in the absence of an answer from you on the above questions, 
I w i l l assume the NMOCD no longer claims or desires to exercise j u r i s 
diction over accounting after well payout. 

Sincerely, 

B i l l Taylor 



j c . M.xico Oil Cdhservatidn Division 
P.C. Box 2088 
Santa Fe, New Mexico 87fvJl 

Dear Division: 

Thank you for your aid in obtaining some corrections in accounting 
methods from CM Petroleum, Inc. per my l e t t e r request of August 27, 
1979. I would appreciate very much a copy of the correspondence from 
yourselves to C&K Petroleum requesting the corrections. I understand 
the correspondence was either by Mr. Ramey or at nis direction. 

Enclosed is a copy of a l e t t e r to Mr. Houston of C&K Petroleum for 
your records. The escrow account of royalty and working interest i s 
s t i l l i r violation of Provision 12 of Order R-5332 and needs your at
tention. C&K acknowledged they do not contest my mineral ownership, 
ever, acepting an exhibit of their acknowledgment without contest 
(hearing 6289). The problem i s not one of adjudicating t i t l e s but 
cf violation of said NMOCD Order's Provision 12. 

Sincerely, 

co • -< A 

B i l l Taylor 

Enclosure 
Xerox: Tom Martin 



Mr. D.H. Houston 
Vice-President, Finance 
C&K Petroleum, Inc. 
1 Houston Center 

Re: C&K Carlsbad 13 No. 1 Well 
Gas and Escrow 

Suite 2600 

Houston, Texas 77002 

Dear Mr. Houston: 
I have received your l e t t e r of October 3, 1979 with notice of escrow de
posits amounting to 353,'i72.11 for my share of royalty and working interest 
( A p r i l through August, 1979) monies from gas sales from the C&K Carlsbad 
13 No. 1 v e i l . 

I have again made unsuccessful demand to the American Bank of Carlsbad, 
New Mexico for my share of the escrow account per Provision 12 of the 
New Mexico Oil Conservation Division Order R-5332. The account i s s t i l l 
not in compliance with said provision. Please make needed corrections 
and inform me. C&K eff o r t s to i l l e g a l l y maintain control over my monies 
continues to work unnecessary, embarrasing fin a n c i a l and time consuming 
hardships upon Taylor as well as violating New Mexico Statutes and NMOCD 
Orders and Regulations. 

I request C&K's specific, detailed conditions for release of my (& Page's) 
escrowed monies. You might also state specific, detailed conditions under 
which C&K would l i k e to continue marketing our share of the well's pro
duction i f Taylor and Page are w i l l i n g to accept such conditions. A l o 
cal market for our gas i s being considered as C&K has been made f u l l a-
v;are of the probability since October 12, 1976. 

Sincerely, 

B i l l Taylor 

Xerox: Tom Martin 
NMOCD 



Petroleum, Inc. 
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June 16, 1978 

Mr. B i l l Taylor 
512 Welshire 
Carlsbad, New Mexico 88220 r 

Re: Carlsbad "13" No. 1 Well 
Eddy County, New Mexico 

Dear Mr. Taylor: 

When I wrote you on May 19, 1978, I t o l d you I would ask our account
ing department t o give me a record of the monies now being held i n suspense 
f o r your account. They have now responded t o my i n q u i r y and t e l l me t h a t 
as of the May 1978 accounting period, which would include production through 
A p r i l , there was $12,751.82 being held i n suspense f o r payment t o you. They 
also advised t h a t another payout statement i s i n the process of being pre
pared and should be sent t o you very soon. 

I have not heard from you since my l e t t e r of May 19. We are anxious 
to conclude t h i s matter and begin making payments t o your account. I do 
f e e l t h a t the diffe r e n c e s between us could be qu i c k l y resolved i f you put 
your attorney i n touch w i t h our attorney. We c e r t a i n l y want you t o r e 
ceive everything t h a t i s r i g h t f u l l y yours, but the people i n our ind u s t r y 
have found through many years of experience t h a t we need c e r t a i n l e g a l pro
t e c t i o n s i n making payment t o the r o y a l t y and working i n t e r e s t owners. We 
are only asking f o r the generally accepted p r o t e c t i o n given t o those who 
disburse the proceeds from o i l and gas runs. I hope we w i l l hear from you 
soon. 

Yours very t r u l y , 

C & K PETROLEUM, INC. 

GCT/meb G. C. Tompson, 
Manager of Production 

cc: Land Department 
cc: Martin L. Allday 
cc: Revenue Accounting 



July •', 1975 
51 ?: "velshi re 
Carlsbad, Nl: 53720 

Mr. 0. C. Tompson 
C&K Petroleum, Inc. 
P. 0. Drawer 35U6 
Midland, Texas 79702 

Dear Mr. Tompson: 

I have this day received your l e t t e r dated June 1c, 1975. I am unable to 
account for the period of elapsed time between your date and a r r i v a l . Thank 
you for the information; I have been awaiting i t . 

My attempts to satisfy your desire for a Division Oraer v:ith the Division 
Order I sent to you on May 3, 1975 with portions cossen out was met with 
solid disapproval of my attorneys and contributed to differences between us. 

I again state my position that C&K Petroleum, Inr'. has never allowed me tne 
opportunity of participating i n the well; and that the suspension of my 
royalty interests is in violation of Order R--"j;2 of tne NMOCD. 

I am overruling my attorneys desires to pursue these facts ir. c i v i l court 
and am requesting a hearing before the NMOCD f i r s t . 

I would respectfully request you to relay to Mr. E. Hooper that the pen
alt y for perjury before the NMOCD at any hearing i s a minimum of six months 
to a maximum of five years imprisonment i n the state penitentiary. T have 
no present desire that he should face such punishment and would suggest 
he refresh his memory concerning our relations. 

I w i l l most l i k e l y (but such is not promised) attempt to contact Nr. Bruce 
Mclntire of your Houston offi c e once I obtain a hearing date from the NMOCD. 

B i l l Taylor 

Xerox copy: NMOCD 



October 31, 1979 
~ . _ _ 512 Welshire 

1 ' ,:lLr.;-_. " " .'Carlsbad, NM 88220 

Mr. G. C. Tompson 
C&K Petroleum, Inc. 
P. 0. Drawer 35'i6 
Midland, Texas 79702 

Re: C&K Carlsbad 13 No. 1 Well 

Dear Mr. Tompson: 

I appreciate your l e t t e r of October 25, 1979. 

C&K's accounting has not been nor is i t currently acceptable with the f i g -
gures available to me. More detailed explanation as requested of C&K might re
solve some of the problems. However, C&K's acknowledged errors, C&K's f a i l u r e 
to make promised corrections to erroneous accounting u n t i l so prompcd over one 
year l a t e r , and C&K's consistant variations of cost and income figures are not 
conducive to an attitude of tru s t in C&K accounting. 

Your l e t t e r of October 25, 1979 quotes: "items of controllable material 
and unusual charges and credits shall be separately id e n t i f i e d and f u l l y de
scribed i n d e t a i l . " My requests of Mr. Korsakov are for basically these. C&K 
should be able to understand that C&K current charges seeking the risk charges, 
applicable (?) only to d r i l l i n g and equipping for production, on the well that 
has been d r i l l e d , equipped, and producing for over two and one-half years con
st i t u t e s unusual charges and needs identifying and f u l l description per your 
own accounting procedure. Prior orders of the NMOCD have terminated applicable 
ris k applications with the operators compliance with provision f i v e of their 
pooling orders. 

The accounting procedure from which you quote also states C&K w i l l " b i l l 
Non-Operators on or before the las t day of each month for the preceding 
month", accompanied by the accounting statement your l e t t e r references. This 
is accounting as promised by Mr. Kennedy and I have requested from C&K prior 
times and once again from Mr. Korsakov. C&K has not complied. Mr. Houston 
has tendered a monthly report of a royalty deposit since I requested i t of him, 
but i t makes no other accounting. Only one recent deposit report has been made 
for my working interest portion, C&K states as accumulating since A p r i l 1979, 
and certainly does not constitute monthly reporting on that. 

Urgent financial pressures prompted my sending and C&K receiving a d i v i 
sion order such as you outline to no avail. The contents accepted verbally 
tendered and negotiated terms as offered by C&K personnel and Mr. Kennedy in 
conference at Carlsbad, Nov; Mexico. C&K did not make payments of my royalty 
interests nor bring their savings account into compliance with the escrow pro
visions of the NMOCD*s Order R-^33?. C&K's conditions that "have in no way 
changed" are too unstable. Please state in writing the exact, minimum details 
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of a division order which C&K would accept. Time is of the essence for your 
reply. 

I accept C&K's acknowledgement of my freedom to negotiate my own contract 
for marketing my gas. This was negotiated i n our November 9, 1976 agreement 
to permit a. local market for my gas. C&K waited six months to provide figures 
and a statement of my payout, including contested monies. C&K's accounting 
shows i t to have occurred on A p r i l 17, 1979. I t should be understood that I 
am in no way accepting your accounting which includes contested items. To pre
vent waste, I w i l l now need a reasonable time to contract my gas. The usual 
monthly and working interest accounting I requested and was promised by C&K 
but which was not furnished would have afforded me adequate knowledge and op
portunity to eff e c t i v e l y , timely, contract my gas without waste or violating 
my correlative rights. 

I expect C&K co-operation in protecting my interests u n t i l I can avail 
myself of the new disposition of my gas. C&K has committed i t s e l f to protect 
my correlative rights and prevent waste of my gas as one condition for the 
NMOCD pooling the well. I w i l l inform C&K when I desire to exercise my rig h t 
to s e l l the gas myself. I w i l l then make monthly payments to C&K for my share 
of substantiated operating costs as exist under NMOCD Order R-5332. Which day 
w i l l C&K cease sel l i n g my gas i f I contract i t to a desired market? Would i t 
need to be 7 a.m. on the f i r s t day of the month? 

I f , as your l e t t e r indicates, my gas i s not included in the future C&K 
Transwestern contract due to my not advising C&K in time to so include i t , then 
Transwestern w i l l have no authority to transmit my share without my direct auth
orization as such would be unlawful and violations of my correlative rights. I f 
I am damaged through non-production or waste of my gas due to inadequate time 
for me to contract my gas, C&K must bear i t s f u l l share of the responsibility 
along with anyone dealing with my share of the well's production. 

I would appreciate a copy of the proposed contract C&K is negotiating 
with Transwestern, as offered i n your l e t t e r . 

Xerox: 
Tom Martin 
NMOCD 
D. H. Houston 
Allan Korsakov 
B i l l Kennedy 
Transwestern Pipeline Co. 

Sincerely, 

B i l l Taylor 
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October 25, 1979 

Mr. B i l l Taylor 
512 Welshire 
Carlsbad, New Mexico 88220 

Re: C&K Carlsbad "13" No. 1 Well 

Dear Mr. Taylor: 

Your l e t t e r of October 10 addressed to Mr. Allan Korsakov, and your 
l e t t e r of October 12 addressed to Mr. D. H. Houston have both been fo r 
warded to me for reply. Please consider t h i s a reply to both l e t t e r s 
since they both tend to address the same problems. 

In reference to the payout statement that accompanied Mr. Korsakov's 
l e t t e r of October 4, the corrections you refer to were shown i n an e f f o r t 
to make clear the t i e - i n with the accounting presented to and accepted by 
the NMOCD at the hearing held September 11, 1978. The payout statement 
goes only to A p r i l 17, 1979, since t h i s i s the date we calculate payout 
to have occurred. We have been giving you a report of deposits made to 
the escrow account i n the American Bank of Carlsbad, and we w i l l continue 
to give you th i s report. Any further accounting w i l l have to await the 
decision of the court on our appeal of the Commission's Order. Because 
many entries w i l l have to be backed out and r e b i l l e d on the new interests, 
we do not want to proceed with this work u n t i l we have the direction of 
the court. With the direction of the court we w i l l proceed as rapidly as 
is feasible. 

In your l e t t e r to Mr. Korsakov you request a great deal of support 
information for b i l l i n g s . Please understand that as operator we must 
treat a l l of the working interest owners alike; we do not have time to 
give any one working interest owner special information. Under the terms 
of our Accounting Procedure which i s attached to and a part of the Oper
ating Agreement i t provides that " b i l l s w i l l be accompanied by statements 
which i d e n t i f y the authority for expenditure, lease or f a c i l i t y , and a l l 
charges and credits, summarized by appropriate classifications of invest
ment and expense, except that items of controllable material and unusual 
charges and credits shall be separately i d e n t i f i e d and f u l l y described 
in d e t a i l . " When b i l l i n g s including your interest are prepared, they w i l l 
be prepared i n this same manner. Such b i l l i n g s w i l l be furnished to you 
for a l l months beginning with the time of payout up to the date of b i l l i n g , 
and monthly b i l l i n g s w i l l be sent for each producing month thereafter. I f 
you need any further information, you are e n t i t l e d to the same rights as 
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any other working interest owner. Again, quoting from the Accounting Pro
cedure, under Paragraph 1-5, "Audits": "A non-operator, upon notice i n 
writing to operator and a l l other non-operators, shall have the ri g h t to 
audit operator's accounts and records relat i n g to the j o i n t account for any 
calendar year within the twenty-four (24) month period following the end of 
such calendar year;" — "Operator shall bear no portion of the non-operator's 
audit cost incurred under t h i s paragraph unless agreed to by the operator." 
This i s the way such audits are handled i n the industry. We w i l l open our 
books to you or your representative during working hours to review the ac
counts for any period during the past two years, but such audit w i l l be at 
your expense. 

In your l e t t e r to Mr. Houston you indicate you fe e l our accounting of 
the escrow account is not correct. We know of no errors, but we w i l l review 
any problems you bring to our attention. In your f i n a l paragraph to Mr. 
Houston you ask that we indicate the detailed conditions for release of your 
money held i n escrow. These conditions have i n no way changed. Sofar as 
the royalty monies are concerned, they w i l l be released immediately upon 
receipt of a signed Division Order. We have previously furnished a Division 
Order. I f you no longer have i t we w i l l be glad to send you another, and 
we have indicated our willingness to negotiate the language of the Division 
Order. To release the money i n escrow that i s due to your working interest, 
we would want a signed Division Order and a signed Operating Agreement. We 
have also furnished you an Operating Agreement. Again, within reason we can 
negotiate the language of specific paragraphs. 

Sofar as the marketing of your gas i s concerned, C&K stands ready to 
market i t at your request, or you are free to negotiate your own contract 
as you have frequently indicated you might wish to do. Our contract with 
Transwestern was a two year contract, and we are i n the process of nego
t i a t i n g a new contract. With authority from you we w i l l include your gas 
under the Transwestern contract. I f we have no direction from you, i t w i l l 
not be included. We w i l l be glad to ask Transwestern to send you a copy 
of the contract we intend to sign so that you can make your own judgment as 
to i t s terms. I f you prefer, we w i l l ask Transwestern to contact you so 
that you may negotiate your own terms. 

Yours very t r u l y , 

GCT/meb G. C. Tompson, Vice President 
Engineering and Production 

Distribution L i s t Attached 



W. T. Martin, Jr. 
P. 0. Drawer N 
Carlsbad, New Mexico 88220 

Joe Ramy 
New Mexico O i l Conservation Department 
P. 0. Box 2088 
Santa Fe, New Mexico 87501 

Jason Kellahin 
Kellahin & Fox 
P. 0. Box 1769 
Santa Fe, New Mexico 87501 

D. H. Houston 
Allan Korsakov 
David Capron 
C&K Petroleum, Inc. 
One Houston Center - Suite 2600 
Houston, Texas 77002 
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November 8, 1979 

Mr. B i l l Taylor 
512 Welshire 

Carlsbad, New Mexico 88220 

Dear Mr. Taylor: 
I have your l e t t e r of October 31, 1979. I fe e l that I covered most 

of the questions raised i n your f i r s t three paragraphs i n my l e t t e r of 
October 25. C&K went to considerable cost and expense to prepare a 
complete audit of the d r i l l i n g costs of the Carlsbad "13" well. The re
sults of this audit were furnished to you and to the New Mexico Oil 
Conservation Department at the hearing before the NMOCD on September 11, 
1978. Further, we have indicated that our books are open to you as they 
are open to any working interest owner as provided i n the terms of our 
Operating Agreement. Since we have not b i l l e d you for any operating ex
penses, i t seems premature to c r i t i c i z e these b i l l i n g s . You may be sure 
complete b i l l i n g s w i l l be forthcoming when we have the c l a r i f i c a t i o n of 
the court as to the period of time involved. 

You indicate i n your fourth paragraph that you have sent us a d i v i 
sion order, the terms of which were negotiated with C&K personnel and 
Mr. Kennedy i n a conference i n Carlsbad, New Mexico. We understood at 
the conference i n Carlsbad that your attorney would prepare such a d i v i 
sion order and would forward i t to us for our approval, but we have not, 
to my knowledge, received any suggested division order, nor have we re
ceived the Operating Agreement i t was agreed your attorney would prepare. 
I f something has been sent to us, I suggest you send us another copy. We 
w i l l certainly give i t our immediate attention. I f you need another copy 
of our division order or our Operating Agreement, we w i l l be glad to send 
them to you at your request. 

I am asking Mr. Fred Larson with Transwestern Pipeline Company to 
send you a copy of the contract we are signing for the sale of our gas. 
I would suggest that you move as rapidly as possible to conclude a con
tract for the sale of your share of the gas. 

cc: NMOCD 
Martin L. Allday 
Jason Kellahin 
Tom Martin 
Allan Korsakov 

Yours very t r u l y , 

C &K PETROLEUM, INC. 

GCT/meb 
Engineering and Production 



BRUCE KING 
GOVERNOR 

LARRY KEHOE 
SECRET AHY 

STATE OF NEW MEXICO 

ENERGY AND MINERALS DEPARTMENT 
OIL CONSERVATION DIVISION 

Augus t 8, 1979 

The Honorable John B. Walker 
D i s t r i c t Judge, F i f t h J u d i c i a l 

D i s t r i c t 
P. O. Box 1626 
Carlsbad, New Mexico 88220 

POST OFFICE BOX 208B 
STATE LAND OFFICE BUILDING 
SANTA FE. NEW MEXICO B7501 

(5051 827-2434 

Re: C & K Petroleum, Inc. v. 
New Mexico O i l Conservation 
Commission et a l . , Eddy 
County Cause Nos. CV-78-415 
and CV-78-417 (Consolidated) 

Dear Judge Walker: 

I have j u s t discovered, much t o my chagrin and 
embarrassment, t h a t I have made what could be a mis
leading and erroneous conclusion i n the b r i e f which 
I f i l e d on behalf of the O i l Conservation Commission 
i n the above referenced cases. 

On page 6 of the Commission's b r i e f , f o l l o w i n g a 
l i s t i n g of f a c t s , i n the second f u l l paragraph, I con
cluded t h a t "the d r i l l i n g of the w e l l was not commenced 
u n t i l more than a year l a t e r . " Closer examination of 
the r e l e v a n t dates i n d i c a t e s t h a t the period of time bet
ween August 9, 1976, the date of the .compulsory pooling 
hearing when Taylor received an AFE from C&K, and 
January 16, 1977, the spud date of the w e l l , reveal t h a t 
the a c t u a l time lapse i s somewhat i n excess of 5 months. 

Nonetheless, I believe t h a t the p o i n t which I s t r e s s 
ed remains a p p l i c a b l e . 

I r e g r e t any confusion t h a t I may have caused by t h i s 
e r r o r . _ 

General Counsel 

ELP/jc 

cc: Jason K e l l a h i n , Esquire 
W. T. Martin, J r . , Esquire 
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KELLAHIN and KELLAHIN 

Jason Kellahin 
W. Thomas Kellahin 

Attorneys at Lata 

500 Don Gaspar Avenue 

Post Office Box 1769 

Karen Aubrey Santa Fe, New Mexico 87501 
July 27, 1979 

Telephone 982-4285 
Area Code 505 

Honorable John B. Walker 
District Judge, Fifth Judicial District 
P. 0. Box 1626 
Carlsbad, New Mexico 88220 

Ret C&K Petroleum, Inc., v. New 

Dear Judge Walkert 

In accordance with the order previously entered in 
the above consolidated cases, I am forwarding our 
reply brief to the brief of B i l l Taylor. The 
original of this brief has been forwarded to the 
Clerk of the District Court for filing. 

Sincerely, 

Jason Kellahin 
Encl. 
cci W. T. Martin Jr., Esquire 

Ernest Padi^la, Esquire 
Mr. Gilbert C. Tompson 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

C & K PETROLEUM, INC., 
A CORPORATION, 

P e t i t i o n e r 

vs. 

NEW MEXICO ENERGY AND 
MINERALS DEPARTMENT, OIL 
CONSERVATION DIVISION, 
AND BILL TAYLOR, 

No. CV-78-415 
No. CV-78-417 
(Consolidated) 

Respondents, 

and 

IN THE MATTER OF THE APPLI
CATION OF BILL TAYLOR FOR 
ENFORCEMENT AND AMENDMENT 
OF ORDER NO. R-5332, EDDY 
COUNTY, NEW MEXICO, OIL 
CONSERVATION COMMISSION 
CASE NO. 6289 

REPLY BRIEF OF C 6c K PETROLEUM, INC. 

TO BRIEF OF BILL TAYLOR 

C & K Petroleum, Inc., Appellant i n Case No. CV-78-415, 

as provided by the Order of the Court entered July 11, 1979, 

submits t h i s Reply B r i e f to the B r i e f i n Support of B i l l 

Taylor's A p p l i c a t i o n f o r Review. 

Since the b r i e f i n chief of B i l l Taylor d i d not address 

the issues raised i n C & K's P e t i t i o n f o r Review, C & K w i l l 

be deprived of the opportunity to respond to any contentions 

that might be made to i t s P e t i t i o n i n any answer b r i e f f i l e d 

by Taylor. 

STATEMENT OF FACTS: 

Taylor's Statement of Facts does not m a t e r i a l l y d i f f e r 

from the statement made by C & K i n i t s b r i e f , however the 

statement of fa c t s submitted by C & K was somewhat more extensive. 

- 1 -



I . 

VJ. A. PAGE, JR. , WAS NOT A PARTY TO THE PROCEEDINGS 

BEFORE THE OIL CONSERVATION COMMISSION: 

B i l l Taylor, i n his b r i e f , alleges t h a t the O i l Conservation 

Commission erred i n f a i l i n g to consider the r i g h t s of VJ. A. Page, 

Jr. , i n a f f o r d i n g r e l i e f from the imposition of a 1207c r i s k 

f a c t o r , as provided by Order No. R-5332. 

I t should be pointed out that W. A. Page, J r . , was not a 

party to the proceedings before the O i l Conservation Commission 

which r e s u l t e d i n issuance of Order No. R-5332-A from which 

these appeals have been taken, nor i s he a party to these appeals. 

B i l l Taylor did purport to represent W. A. Page, Jr. 

In f i l i n g the i n i t i a l a p p l i c a t i o n Taylor stated: 

"Comes now B i l l Taylor (& W. A. Page, J r . ) 
as applicant * * * " 

Commission Rule 1230 (copy attached as E x h i b i t 1) adopted 

pursuant to the provisions of Sec. 70-2-7, N.M.S.A., 1978 Comp., 

provides t h a t a p p l i c a t i o n s state the name of the applicant and 

be signed by the applicant, or by an attorney on his behalf. As 

shown by the a p p l i c a t i o n attached to Taylor's b r i e f , the a p p l i 

cation was signed by B i l l Taylor. I t was not signed by 

W. A. Page, J r . , 

This problem was addressed at some length by Commissioner 

Lucero at the hearing on August 9, 1978. At that hearing B i l l 

Taylor attempted to represent Page, but i n response to questions 

by Commissioner Lucero he stated he did not have w r i t t e n a u t h o r i 

z a t i o n to do so. (Tr. Aug. 9, 1978, pp. 11-14). As a matter of 

law, w r i t t e n a u t h o r i z a t i o n would have been immaterial to the 

question. Taylor i s not an attorney (Tr. Aug. 9, p. 10). Page 

was not present at the hearing, nor was he represented by 

counsel. (Tr. Aug. 9, pp. 11, 14). 



I t i s s e t t l e d i n New Mexico that representation of p a r t i e s 

before a d m i n i s t r a t i v e bodies c o n s t i t u t e s the p r a c t i c e of law. 

State ex r e l . N o r v e l l v. Credit Bureau of Albuquerque, Inc., 

85 N.M. 521, 526; 514 P.2d 40 (1973). Opinion, Attorney General 

58-200 (copy attached as E x h i b i t 2). Compare State Bar v. Guardian 

Abstract & T i t l e Co., 91 N.M. 434 at 439; 575 P.2d 943, where the 

Court discusses what actions w i l l c o n s t i t u t e the p r a c t i c e of law. 

Cer t a i n l y the h i s t o r y of t h i s case shows i t was fraught w i t h 

" d i f f i c u l t or do u b t f u l l e g a l questions, which * * * reasonably 

demand the a p p l i c a t i o n of a t r a i n e d l e g a l mind", as contemplated 

by the Guardian Abstract case. 

The Commission was f u l l y j u s t i f i e d i n d e c l i n i n g to permit 

B i l l Taylor to represent W. A. Page, Jr. He, of course, had the 

r i g h t to represent himself, and was permitted to do so. 

Apparently, however, Taylor seems to argue that the Commission, 

pursuant to i t s s t a t u t o r y a u t h o r i t y , should on i t s own i n i t i a t i v e 

have acted to pr o t e c t the c o r r e l a t i v e r i g h t s of Page. As we have 

shown, Page sought no r e l i e f , or ac t i o n of any kind from the 

Commiss ion. 

He did not sign or f i l e any a p p l i c a t i o n w i t h the Commission, 

nor d id he j o i n i n the a p p l i c a t i o n f i l e d by B i l l Taylor. He 

was not present at the hearing, nor was he represented by counsel. 

Other than B i l l Taylor's purported representation, properly 

forbidden, there i s nothing i n t h i s record to show W. A. Page, Jr. 

ei t h e r sought or desired any acti o n on the part of the Commission. 

I I . 

THE COMMISSION DID NOT ERR IN DECLINING TO GRANT A 

REHEARING AS TO ALLEGED CONTINUING VIOLATIONS: 

Paragraph 12 of Order No. R-5332 provided: 

"(12) That a l l proceeds from production from 
the subject w e l l which are not disbursed f o r any 
reason s h a l l be placed i n escrow i n Eddy County, 
New Mexico, to be paid to the true owner thereof 
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upon demand and proof of ownership; that the 
operator s h a l l n o t i f y the Commission of the 
name and address of said escrow agent w i t h i n 
90 days from the date of t h i s order." 

Under his Point I I , Taylor contends th a t he learned of 

"new continued v i o l a t i o n s " of the above paragraph, a f t e r the 

hearing on September 11, 1978 and before entry of Order R-5332-A 

on October 17, 1978. This appears to be based on an alleged 

f a i l u r e of C & K to provide the depository bank w i t h escrow 

i n s t r u c t i o n s f o r disbursement of funds on deposit, and i n support 

of the a l l e g a t i o n of continuing v i o l a t i o n s he would have t h i s 

Court consider a l e t t e r w r i t t e n by himself dated September 20, 

1978, d i r e c t e d to the American Bank of Carlsbad, w i t h a note 

to the Commission appended thereto dated September 25, and 

on a l e t t e r from h i s counsel of record i n t h i s case, as attorney 

f o r the bank, dated September 26, 1978. These l e t t e r s were 

not a part of the record i n Case No. 6289 which r e s u l t e d i n the 

issuance of Order No. R-5332-A. They cannot now be properly 

considered by t h i s Court i n t h i s proceeding, which i s s t r i c t l y 

l i m i t e d to a consideration of the record before the Commission. 

Sec. 70-2-25 N.M.S.A., 1978 Comp., as amended by Chap. 113, 

Sec. I.B., Laws of 1979; Continental O i l Co. v. O i l Conservation 

Commission, 70 N.M. 310, 373; P.2d 809 (1962); Rutter & Wilbanks 

Corp. v. O i l Conservation Commission, 87 N.M. 286, 532 P.2d 582 

(1975). 

The question of establishment of the escrow account as 

required was presented to the Commission, (Tr. Sept. 11, 1978, 

pp. 120-121, 178-179) and the Commission made a f i n d i n g that 

while C & K had been lax i n complying w i t h t h i s and other pro

v i s i o n s of Order No. R-5332, t h i s d id not a f f o r d grounds f o r 

removal of C & K as operator -- the r e l i e f Taylor o r i g i n a l l y 

sought. (Finding (16), Order No. R-5332-A.) The Commission's 

f i n d i n g i n t h i s regard i s supported by s u b s t a n t i a l evidence, 
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and i t s r u l i n g was i n the sound exercise of i t s d i s c r e t i o n and 

i t s a u t h o r i t y under New Mexico Statutes. I t should not now be 

disturbed by t h i s Court. 

I l l . 

PAYMENT OF ROYALTY INTERESTS 

As i n a l l compulsory pooling orders, Order No. R-5332 pro

vided that any unsevered mineral i n t e r e s t subject to the pooling 

order s h a l l be considered a seven-eighths working i n t e r e s t and 

a one-eighth r o y a l t y i n t e r e s t " f o r the purpose of a l l o c a t i n g 

costs and charges under the terms of t h i s order". (Paragraph (10), 

Order R-5332). This conforms to the requirements of Sec. 70-

2-17 C, N.M.S.A., 1978 Comp. The order made no requirements as 

to disbursement of t h i s fund, which would have probably been 

beyond the j u r i s d i c t i o n of the Commission. 

The question raised here, i n f a c t , does go to the j u r i s d i c 

t i o n of the Commission. Admittedly, C & K i s required to 

account to r o y a l t y owners f o r t h e i r share of production, and 

t h i s requirement could be enforced i n a proper a c t i o n i n the 

Court. At the time of the hearing a f u l l accounting of production 

was presented ( C & K E x h i b i t s 7 and 8, Tr. Sept. 11, 1978, 

pp. 59-62). But the accounting was not broken down as to i n d i 

v i d u a l i n t e r e s t owners. 

The question revolves around the necessity, or lack of 

necessity, f o r a signed d i v i s i o n order. On t h i s issue, G i l b e r t 

Tompson, Manager of Production f o r C & K Petroleum, Inc., t e s t i 

f i e d t h a t a l l i n t e r e s t owners who had signed a d i v i s i o n order, 

had been paid f o r t h e i r proportionate share of production, and 

that Taylor, too, would be paid immediately i f he would lik e w i s e 

sign a d i v i s i o n order (Tr. Sept. 11, 1978, p. 116). He f u r t h e r 

t e s t i f i e d t h a t his company uniformly required d i v i s i o n orders, 

and th a t he had attempted to work out a s a t i s f a c t o r y order w i t h 

Taylor ( i d . p. 117-118) . 
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There are serious doubts as to the Commission's j u r i s d i c t i o n 

to d i r e c t payment of proceeds to i n t e r e s t owners. The Commission 

has uniformly, and we submit properly, declined to pass on 

questions of t i t l e as being beyond i t s j u r i s d i c t i o n , and more 

properly vested i n the courts. Yet Taylor would, i n e f f e c t , ask 

the Commission to d i r e c t payment of r o y a l t y proceeds based on 

his t i t l e . 

Taylor discounts the need f o r a d i v i s i o n order i n t h i s case, 

a l l e g i n g there i s no dispute as to h i s t i t l e , but that i s not 

the e n t i r e problem. C & K, as producer, must s e l l the produc

t i o n , and must have a u t h o r i t y to do so. I t must be remembered 

there i s no o i l and gas lease involved, which would give C & K 

the r i g h t to s e l l Taylor's gas. This i s a normal p r o v i s i o n i n 

o i l and gas leases. I n the absence of t h i s p r o v i s i o n a d i v i s i o n 

order i s e s s e n t i a l to pr o t e c t the i n t e r e s t s of C & K as operator. 

I t i s also f o r the p r o t e c t i o n of Taylor, f o r i n i t s absence, 

C & K could w e l l argue th a t i t has sold none of Taylor's gas, 

and his p o r t i o n i s s t i l l i n the ground, a p o s i t i o n we do not 

take at t h i s p o i n t . 

I n 4 Williams, O i l and Gas Lav;, Sec. 701, p. 645, the 

t e x t w r i t e r points out that a person charged w i t h the respon

s i b i l i t y f o r making d i s t r i b u t i o n of proceeds from production 

could examine the t i t l e records and other instruments and make 

d i s t r i b u t i o n i n accordance w i t h his cons t r u c t i o n of t h e i r 

p rovisions. But, he adds: 

"Not i n f r e q u e n t l y , however, such instruments 
a f f e c t i n g o i l and gas r i g h t s contain ambiguities, 
inconsistencies, or lacunae. The v a l i d i t y of cer
t a i n claims may be i n dispute. The i n t e r e s t s of 
unknown p a r t i e s may be involved. Under such c i r 
cumstances, how should d i s t r i b u t i o n be made? The 
person responsible f o r the d i s t r i b u t i o n could 
be expected under such circumstances to seek a 
means of p r o t e c t i n g himself against l i a b i l i t y i n 
the event of an improper d i s t r i b u t i o n . And even 
though the person making d i s t r i b u t i o n i s unaware of 
any such ambiguity, dispute, or other d i f f i c u l t y , 
he could be expected to seek p r o t e c t i o n i n the 
event of some f u t u r e claim t h a t payment had been 
made improperly." 
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"There i s , then, an obvious need f o r p r o t e c t i o n 
of the d i s t r i b u t o r of such fund against l i a b i l i t y 
f o r improper payment. To meet t h i s need, i n s t r u 
ments known as d i v i s i o n orders and t r a n s f e r orders 
are employed." 

The w r i t e r than states a purchaser would look to the lease 

to determine whether the lessee could s e l l lessor's r o y a l t y 

o i l (or gas). But here there i s no lease to look t o , and the 

pooling order i s properly s i l e n t on t h i s question. 

Hence C & K's requirement f o r a signed d i v i s i o n order i s 

f u l l y j u s t i f i e d . The section of Williams, c i t e d by Taylor, 

Sec. 704.8, when read i n f u l l reaches a d i f f e r e n t conclusion 

than t h a t f o r which i t was c i t e d . The remaining language of 

the section reads-. 

" * v- * Purchasers p r e f e r not to r e l y on such 
a u t h o r i t y ; they seek to obtain a d i v i s i o n 
order providing t h a t i n the event of a t i t l e 
dispute or f a i l u r e of the p a r t i e s to s a t i s f y 
the purchaser of t h e i r t i t l e , the purchaser 
may withhold the proceeds u n t i l a s u i t a b l e 
indemnity bond i s furnished the purchaser." 

The case c i t e d by Williams i n support of the above, Wolfe 

v. Texas Co., 83 F.2d 425 (CA 10, 1936), c e r t , denied, 

299 U.S. 553 (1936), holds that a lessee had a u t h o r i t y to 

dispose of r o y a l t y production and withhold payment pending f u r 

n i s h ing of an abstract showing merchantable t i t l e i n the lessor 

and u n t i l a d i v i s i o n order has been executed and delivered by 

the lessor. Although there i s no lease involved here, Taylor 

i s i n the p o s i t i o n of a lessor in s o f a r as his r o y a l t y and f r a c 

t i o n a l working i n t e r e s t created by the O i l Conservation Commission's 

order i s concerned. 

Whether Taylor signed a d i v i s i o n order, or not, and whether 

the escrowed r o y a l t y funds should now be paid i n the absence of 

a d i v i s i o n order, we f e e l was beyond the j u r i s d i c t i o n of the 

Commission, and i s not now properly before the Court, which now 

can only review the a c t i o n of the Commission i n entering Order 
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No. R-5332-A. C e r t a i n l y the Court cannot now consider matters 

subsequent to the entry of the order appealed from, on the 

basis of a u t h o r i t y already c i t e d here and i n our b r i e f - i n - c h i e f . 

IV. 

THERE IS NO MANDATORY DUTY OF THE COMMISSION TO 

ASSESS PENALTIES FOR VIOLATION OF ITS ORDERS: 

Under Point IV, Taylor argues that under the provisions of 

Sees. 70-2-28, 70-2-20, 70-2-29 and 70-2-31, there i s a manda

to r y duty on the p a r t of the Commission to b r i n g s u i t f o r impo

s i t i o n of penalties against C & K Petroleum, Inc., f o r 

alleged v i o l a t i o n s of Commission Order No. R-5332. 

Under Section 70-2-28, the Commission or d i v i s i o n , i s 

d i r e c t e d to b r i n g a s u i t against any person who " i s v i o l a t i n g , 

or threatening to v i o l a t e , any s t a t u t e of t h i s state w i t h respect 

to the conservation of o i l or gas, or both, or any p r o v i s i o n 

of t h i s act, or any r u l e , r e g u l a t i o n or order made thereunder* * *" 

through the attorney general. Under the provisions of Section 

70-2-20, a f i n e of not more than $1,000.00 i s to be imposed, 

upon c o n v i c t i o n , f o r each v i o l a t i o n . 

I f , as contended by Taylor, these provisions are mandatory, 

which we do not admit, his remedy i s i n mandamus, and not i n 

an appeal from the order of the Commission. Such appeals are 

l i m i t e d i n scope, as we have already shown i n our b r i e f - i n - c h i e f , 

and the issue of assessment of a penalty i s not properly before 

t h i s Court. 

Taylor's Point IV states t h a t the Commission erred i n f a i l i n g 

to assess the penalty c a l l e d f o r , but there i s no a u t h o r i t y i n 

the Commission to assess penalty. I t can only b r i n g an a c t i o n 

i n the d i s t r i c t court, through the attorney general, as provided 

by Sec. 70-2-31, N.M.S.A., 1978. 
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Throughout the hearing i n t h i s case, Taylor alleged numerous 

v i o l a t i o n s of various r u l e s of the Commission, and of Order No. 

R-5332. The record i s r e p l e t e w i t h these a l l e g a t i o n s . They 

are so numerous that i t would be d i f f i c u l t to c i t e the Court to 

the record, but they w i l l p r i n c i p a l l y be found i n the major 

p o r t i o n of the t r a n s c r i p t of the hearing on August 9, 1978. 

Based on t h i s the Commission was f u l l y aware of Taylor's 

a l l e g a t i o n s , but apparently d i d not consider them w e l l enough 

founded to br i n g any a c t i o n against C&K, or to remove C & K 

as operator of the w e l l involved. This i s r e f l e c t e d by Commission 

Findings Nos. (15) and (16) of Order R-5332-A. 

Adm i n i s t r a t i v e determinations are enforceable only i n the 

manner provided by s t a t u t e . Am. Jur. 2d Adm. Law, Sec. 507. 

These statutes have been s u f f i c i e n t l y set out i n Taylor's 

b r i e f , and i n none of them does i t give a p r i v a t e c i t i z e n the 

r i g h t to force a c t i o n by the Commission f o r assessment of penalties 

or other p u n i t i v e a c t i o n . I f such a remedy e x i s t s i t i s , as we 

have said, by mandamus, and not by appeal from a Commission order. 

Nor can t h i s Court now seek to force a c t i o n by remanding the case 

to the Commission w i t h d i r e c t i o n s . I t must act w i t h i n the bounds 

of the s t a t u t e c o n f e r r i n g i t s j u r i s d i c t i o n to review. State v. 

Carmody, 53 N.M. 367, 208 P.2d 1073 (1949); New Mexico E l e c t r i c 

Service Co. v. Lea County E l e c t r i c Cooperative, 76 N.M. 434 at 

444, 415 P.2d 434 (1966). 

The Commission did not, as alleged, err i n f a i l i n g to assess 

the penalty c a l l e d f o r i n Section 70-2-31 B. 

V. 

OTHER MATTERS: 

In h i s P e t i t i o n f o r Rehearing before the Commisison, and 

the P e t i t i o n f o r review f i l e d i n t h i s Court, Taylor raised other 

matters which have n e i t h e r been set out or argued i n h i s b r i e f 

f i l e d i n t h i s case. 
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Since the case has been submitted on b r i e f s w i t h the 

agreement of counsel, at the request of counsel f o r Taylor, 

we assume t h a t matters not presented i n his b r i e f are abandoned, 

and we do not attempt to answer them here. 

COMMISSION ARGUMENTS: 

We, of course, have no way of knowing what arguments w i l l 

be presented by the O i l Conservation Commission i n t h i s appeal, 

however there i s one issue we f e e l may be necessary to address --

the issue of continuing j u r i s d i c t i o n of the Commission over i t s 

orders . 

As we discussed i n our b r i e f - i n - c h i e f , the Commission i n i t s 

Order No. R-5332-A made e x p l i c i t f i n d i n g s t h a t n e i t h e r the 

question of waste or the p r o t e c t i o n of c o r r e l a t i v e r i g h t s was 

involved. On the basis of these f i n d i n g s we argue that the 

Commission had no j u r i s d i c t i o n to enter i t s Order No. R-5332-A. 

I t may be argued, however, that the necessary f i n d i n g s of 

waste and the p r o t e c t i o n of c o r r e l a t i v e r i g h t s w i l l be found 

i n Commission Order No. R-5332, and that i n some ways w i t h 

continuing j u r i s d i c t i o n of some sort vested i n the Commission, 

these f i n d i n g s lend support to the l a t e r order. 

This i s an untenable p o s i t i o n . I n Sims v. Mechem, 72 N.M. 186, 

382 P.2d 183 (1963), while the Court did not d i r e c t l y address 

t h i s issue, the issue involved the r e c i s i o n of a p r i o r order and 

enactment of a new order e x t a b l i s h i n g two separate p r o r a t i o n u n i t s . 

I n holding the order i n v a l i d because of a f a i l u r e to f i n d waste 

was occurring, would occur, or would be presented, the Court 

said (P. 189): 

"But the s t a t u t o r y a u t h o r i t y of the Commission 
to pool property or to modify e x i s t i n g agreements 
r e l a t i n g to production w i t h i n a pool under e i t h e r 
of these sub-sections must be predicated on the 
prevention of waste". 

I t may be argued that since Order No. R-5332-A rea f f i r m e d 

Order R-5332 i n a l l respects execpt as modified, no f u r t h e r 

f i n d i n g as to the prevention of waste or the p r o t e c t i o n of 
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c o r r e l a t i v e r i g h t s i s necessary. But any a c t i o n of the com

mission must be founded upon one or both of these s t a t u t o r y 

requirements. Continental O i l Co. v. O i l Conservation Commission, 

Under the provisions of Section 70-2-25, N.M.S.A. 1978 Comp, 

Order No. R-5332 was f i n a l and conclusive. The time f o r any 

appeal had expired, and C&K, as shown by the record i n t h i s 

case, had acted pursuant to the provisions of the order. I t was 

entered November 30, 1976, but i t was not u n t i l June of 1978 

that Taylor sought a review of the actions under the order, 

and i t s m o d i f i c a t i o n . 

C e r t a i n l y the Commission i s not without a u t h o r i t y to review 

and modify i t s p r i o r orders, and we do not contend t h i s a u t h o r i t y 

i s lacking. But i t must act w i t h i n the p r i v i s i o n s of the 

statutes v e s t i n g i t w i t h a u t h o r i t y to act i n the f i r s t instance or 

is without j u r i s d i c t i o n . A f i n d i n g of the j u r i s d i c t i o n a l f a c t s 

i n the p r i o r order cannot be r e l i e d upon to support an order 

modifying the p r i o r order. Sims v. Mechem, supra; Continental 

O i l Company v. O i l Conservation Commission, supra; Grace v. O i l 

Conservation Commission, 87 N.M. 205, 531 P.2d 939 (1975). 

CERTIFICATE 

I hereby c e r t i f y that a true copy of the foregoing b r i e f 

was mailed to opposing counsel of record t h i s 27th day of 

July 1979. 

supra. 

Respectfully submitted, 

Jason K e l l a h i n , f o r 
KELLAHIN AND KELLAHIN 
P. 0. Box 1769 
Santa Fe, New Mexico 87501 
ATTORNEYS FOR C & K PETROLEUM, INC. 
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for an agent's license to conduct 
an insurance business in New 
Mexico. I f . however, one or more 
of the partners reside within the 
state then it is our belief, and you 
are so advised, that such a part
nership meets all the residence 
requirements found in 5 58-5-22.1 
supra. In reaching such a con
clusion, this office can only ana
logize to those cases in which for 
venue purposes, the residence of 
one or more of the partners of a 
partnership was held to be the 
residence of the partnership. See 
MacKcnzie v. Climax Industries, 
supra, wherein are cited numerous 
authorities to this effect. This 
analogy must be made in view of 
the apparent absence of any court 
decision on this precise question. 
However, we feel the analogy 
made is a proper one. A contrary 
holding would in some instances 
lead to a rediculous result. For 
example, it would make it impos
sible for a partnership whose 
membership did not all reside 
within the same state to ever 
acquire a residence. In the opin
ion of this office, such is not and 
cannot be the law. 

Attorney General Opinion 
No. 58-200 

September 30. 1958 
OPINION 

OF 
FRED M. STANDLEY 
Attorney General 

By: Joel B. BUTT, Jr. 
Assistant Attorney General 

To: Stephen W. Bowen, President 
Board of Commissioners of 
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QUESTION: 

Does appearance by a layman, 
or an attorney in a jejaresen-
tative capacity as an advocate 
irfhearings before any com
missioner, hearing officer, re
feree, board, body, committee 
or commission of the State of 
New Mexico constitute the 

practice of law and require 
attorneys so engaged To~~be 
l i ' nsed in New Mexico or 
o\ • vwise associated with re-
sii nt counsel? 

CONCLUSION: 

Yes. 

ANALYSIS: 

The pertinent statutory provi
sions of this State in reference to 
the practice of law are Sees 18-1-
8, 18-1-26, and 18-1-27 of the New 
Mexico Statutes Annotated. 1953 
Comp., and 1957 Pocket Supple
ment. 

Sec. 18-1-8, supra, creates a 
Board of Bar Examiners to pass 
upon the qualifications of appli
cants before they are admitted to 
practice law in the State. 

Sec. 18-1-26, supra, prohibits 
the practice of law in this State 
by any person unless he shall 
have first obtained either a tem
porary license, a certificate of 
admission, or associated himself 
with local counsel. This section 
provides in part as follows: 

"No person shall practice law 
in any of the courts of this 
state, except courts of justice 
of the peace, nor shall any 
person commence, conduct or 
defend any action or proceed
ing in any of said courts un
less he be an actual and bona 
fide resident of the State of 
New Mexico, and unless he 
shall have first obtained a 
temporary license as herein 
provided, or shall have been 
granted a certificate of ad
mission to the bar under the 
provisions of this chapter. No 
person not licensed as provid
ed herein shall advertise or 
display any matter or writing 
whereby the impression may 
be gained that he is an attor
ney or counselor at law, or 
hold himself out as an attor
ney or counselor at law. and 
all persons violating the pro
visions hereof shall be deemed 
guilty of contempt of the 
court wherein such violation 

EXHIBIT 2 
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occurred, as well as of the 
Supreme Court of the state: 
Provided, however, th . i t no
thing in this act shall be con
strued to prohibit persons re
siding beyond the l imits of 
this state, otherwise qualified, 
f r om assisting resident coun
sel in commencing, conduct
ing or otherwise participating 
in any action or proceeding: 

And lastly, Section 18-1-27. supra, 
likewise prohibits the practi e of 
law without a valid license and 
provides for a penalty for the 
violation thereof. This section 
provides: 

" I f any person shall, without 
having become dulv licensed 
to practice, or whose licenses 
to practice shall have expired 
either by disbarment, fai lure 
to pay his license fee, or 
otherwise, practice or assume 
to act or hold himself out to 
the public as a person quali
fied to practice or carry on 
the calling of a lawyer, he 
shall be guilty of any offense 
under this act ' 18-1-2 to 18-1-
8. 18-1-24. 18-1-25, 18-1-271, 
and on conviction thereof be 
fined not to exceed five hun
dred dollars 'S500 1. or be i m 
prisoned, for a period not to 
exceed six f 6) months or 
both." 

Thus, we note that there is no 
statutory provision in New Mexico 
defining what constitutes the 
"practice of law". Nor to our 
knowledge, has the term been de
fined by the Supreme Court of 
this State. However, the reports 
are replete wi th cases in other 
jurisdictions in which the courts 
have been called upon to define 
the term. 

I n People v. People's Stock 
Yards State Bank, 344 111 462, 
176 N.E. 901 (193U, it is said. 

"Practicing as an attorney or 
counselor at law. according to 
the laws and customs of our 
courts, is the giving of advice 
or rendition of any sort of 
service by any person, f i r m or 

corporation when the giving 
of such advice or rendition of 
such service requires the use 
of any degree of legal know
ledge or sk i l l . " 

In Barr v. Cardell, 173 Iowa 18. 
155 N.W. 312 1915). the Court 
said: 

"We are of the opinion that 
the practice of law was not 
confined to practice in the 
courts of this state, but was 
of larger scope, including the 
preparation of pleadings and 
other papers incident io any 
action or special proceeding in 
any court or ether judicial 
body, conveyancing, the pre
paration of all legal instru
ments of ail kinds whereby a 
legal r ight is secured, the ren
dering of opinions as to the 
validity or invalidity of the 
t i t le to real or personal pro
perty, the giving of any legal 
advice, and any action taken 
for others in any matter con
nected wi th the law." 

The following is the concise 
def in i t ion giver, by the Supreme 
Court of the United States as 
quoted by the South Carolina 
Supreme Court in State v. Wells. 
191 S.C. 468. 5 S.E. 2d 181 (1939): 

"Persons acting professionally 
in legal formalities, negotia
tions or proceedings by the 
warrants or authority of their 
clients may be regarded as 
attorneys at law wi th in the 
meaning of that designation 
as employed in this country." 

I n determining what is the 
practice of law. the courts have 
consistently said that i t is the 
character of the acts performed 
and not the place where they are 
done that is decisive. Or phrased 
in a d i f ferent manner, i t is the 
character of the services rendered 
and not the denomination of the 
t r ibunal before whom they are 
rendered which controls in de
termining whether such services 
constitute the practice of law. 
State ex r t l . Daniel v. Wells, 191 
SC. 468, 5 S.E. 2d 181 '1939>; 
People ex rel. Chicago Bar As-
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sociation v. Goodman 366 HI . 
346, 8 N E. 2d 941 (1937). Cert. 
Den. 302 U.S. 728; Stock v. P. G. 
Garage, Inc., 7 N.J. 118, 30 A. 2d 
545 <1951>; SUte ex rel. Johnson, 
At ty . Gen. v. Childe, 147 Neb. 527, 
23 N.W. 2d 720 '1946): Gardner 
v. Conway, 234 M i n n . 463, 48, N.W. 
2d 788 H951): Carey v. Thieme, 
2 N.J. Super. 458, 64 A. 2d 394 
(1949). 

I n disposing of the question in 
the case of Shortz v. Fan-ell, 327 
Pa. 81. 193 A. 20, 21 (1937), the 
Court said: 

" I n considering the scope of 
the practice of law mere no
menclature is unimportant, as 
for example, whether or not 
the tr ibunal is called a 'court,' 
or the controversy ' l i t igation' , 
where the application of legal 
knowledge and technique is 
required, the activity consti
tutes such practice even i f 
conducted before a so-called 
administrative board or com
mission. I t is the character of 
the act, and not the place 
where i t is performed, which 
is the decisive factor." 

I f this is the true test then, and 
we agree tha t i t is, let us proceed 
to analyze the nature of the 
advocacy utilized by an attorney 
i n conducting hearings before an 
administrative hoard or commis
sion. I t appears to take place in 
what may be called adversary 
administrative proceedings, and 
i n the processing of claims by and 
against the state, as a more i n 
formal type of adversary pro
ceeding. 

I n the constitutional sense, ad
versary administrative proceed
ings are the substantial equivalent 
of judicial proceedings. The same 
issues of law and argument carry 
over f r o m an administrative 
proceeding on judicial review 
of the agency's determination. 
Moreover, the Supreme Court of 
the United States has held that 
administrative proceedings are 
subject to the constitutional re
quirements cf procedural due pro
cess, that they are quasi-judicial 
in character, and are required to 

f i t the cherished judicial t radit ion 
embodying the basic concepts of 
fa i r plav. Morgan v. United States, 
304 U.S. 1. M938). 

A study of the rules of practice 
adopted by various administrative 
bodies in this State reveals that 
the same basic system of mechan
ics is utilized as is found in 
judicial l i t iga t ion . Choices must 
be made between causes of action 
and the d r a f t i ng of pleadings. The 
conduct of a hearing before an 
administrative t r ibunal and the 
conduct of a t r i a l in a purely 
judicial proceedings are for all 
practical purposes, the same. Por 
example, in order to prove ques
tions of fact i n an administrative 
proceeding, witnesses must be 
qualified, examined and cross-
examined, questions must be asked 
which, to some extent at least, 
must f i t the rules of evidence. 
Documents must be proved and 
introduced into evidence as ex
hibits. Statutes and judicial deci
sions must many times be i n 
terpreted. Briefs are wri t ten and 
questions of law argued. Decisions 
are made which are based on 
findings of fac t and conclusions 
of law. I n addition, some statutes 
or rules of practice provide that 
ihe rules of evidence in certain 
administrative proceedings wi l l , as 
fa r as applicable, be the same as 
the rules of procedure generally 
followed by the district courts. 
And i t is not insignificant to note 
that language utilized i n both 
administrative proceedings and 
judicial l i t igat ion are distinctly 
similar. Such terms as "com
plaints", "answers", "replies", 
"motions", "depositions", "subpoe
nas", evidence", "offers of proof", 
" jud ic ia l " or "of f ic ia l notice", 
"briefs" "oral argument", and 
"findings of fac t" are used in 
both proceedings. 

Thus, i f i t is the character of 
of the acts performed that is to 
govern us i n determining what is 
the practice of law, the conclusion 
is inescapable that i f a layman, 
or an attorney appears in a re
presentative capacity as an ad
vocate in hearings before any 
Commissioner, hearing officer, re
feree, board, body, committee or 
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eorr.rtussH.n of the State of New 
Mexico which considers Ie ra! 
question.- ipp!ies legal principles 
and weighs tacts under legal rules, 
and in that representative capa
city files pleading.*, qualifies, 
••xamines and oss-exaniines wi t 
nesses, proves and introduces ex
hibits into evidence or performs 
any of the other duties normally 
associated with, an attorney re-
quinn? specialised training and 
- k i l l , such layman or attorney is 
prart icins law w i r h i n the meaning 
of the term as it is used in tile act. 

As was indicated earlier in this 
opinion, our Supreme Court has 
never been called upon to decide 
this question. However, we are 
certainly not without, authority :n 
our position. I n State ex rel 
Daniel, Atty. Gen., et al. v. Wells, 
supra, the Supreme Court of 
South Carolina was called upon 
to determine whether an appear
ance by an insurance adiuster as 
a paid represent.!.: ive of an insur
ance company before a single 
commissioner ir. hearings before 
the South Carolina Iruiu.-t! : , t l 
Commission, constituted the prac
tice of law. The Court concluded 
that, it did under a statutory pro
vision which prohibited tne prac
tice of law in any court of the 
state by any person unless ad
mitted and sworn in as an at
torney. 

The Court, rt" 
f rom other ;ur: 
eluded that the 
applied m detei 
stitutes tie" Pis 
look at the 
pertormed . 
'-'ley are un
adopted, tin 

viewed autiiont:es 
sii:ction< .aid con-
correct test, to oe 

•mining what con-
•tice of law. is to 

charae'er of the arts; 
in no" the place where 
ie. In view of the test 
Court carefully ana

lyzed the procedure followed at 
such hearings, t t found among 
other things that at such a hear
ing, the Commissioner ascertained 
disputed issues of law or fact, 
swore witnesses, and took testi
mony. Witnesses were examined 
and cross-examined. The com
missioner was empowered to make 
awa-Us based upon the evidence, 
together with a statement of his 
findings of fact, ru l ing i and con
clusions o: law A cornp.ete record 
'vas mage of [ie- ras*-. and le-

erieveu parties given 
appeal. Commenting 
procedure, the Court 
184 

S l l 

r i i i r . ot 
ipon this 

* up. said 

'Examination and cross. ex
amination of witnesses re
quire a knowledge of releva--
cy and materiality. Such ex
amination is conducted in 
much the same manner as 
that of the Circuit Court. Im
proper or irrelevant testi
mony must be objected to. or 
otherwise it may be consider
ed. Rice v. Brandon Corpora
tion. 190 SC. 229. 2 S.E. 2d 
740. While findings of fact 
wil l be upheld by the Court if 
there is any evidence on 
which it can rest, i t must be 
founded on evidence and can-
no", rest on surmise, conjec
ture or speculation. Rudd v. 
Fairforest Finishing Company. 
189 S.C. 138. 20ii S.E 727 De
positions are taken under the 
prareduie of the Circuit 
Court. The various decisions 
of this Court since tins legis
lation was enacted illustrate 
the d i f f icul t md complicated 
qu-'.-fi.m.s which, arise m the 
rons-ruotion of the Act and 
its application Facts must be 
weigned by the commissioner 
in the light ot legal principles. 
The Hearing commissioner 
makes not only findings of 
fact, but states his conclu
sions of law." 

The Court then held that .such 
hearings were essentially of a 
judicial character and th i t the 
appearance at -urn hearings in 
a represt ru a: :f. e capacitv consti
tuted the pr.'s tii't- of law. 

I t should be noted that :h" 
South Carolina statute prohibit
ing the practice of law without, a 
license is extremely similar to our 
New Mexico statute compiled as 
Section 18-l-2t>, supra, in that, in 
both statutes. the word " court" is 
used in the prohibition. I n dis
posing of the question, the South. 
Car ilma Supreme Court- quotes 
with approval the following lan
guage from "he Pennsylvania c.;-"e 
of Shortz '. Farrell, supia. 

P.' i * < ' • ', 
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" I n considering the scope of 
the practice of law mere no
menclature is unimportant, as 
for example, whether or not 
the tr ibunal is called 'court' 
or the controversy ' l i t iga
tion' ." 

The real question to be resolved 
according to the South Carolina 
Court is whether the duties per
formed require the application of 
legal knowledge or technique; that 
i t is the character of the acts 
performed and not the place 
where they are performed which 
is the decisive factor. 

I n the Pennsylvania case f r o m 
which the quoted language above 
is taken, the Court held that an 
appearance by an adjuster in ad
ministrative hearings held under 
the Pennsylvania Workman's 
Compensation Act, in which he 
examined and cross-examined 
witnesses, constituted the practice 
of law. 

The Supreme Court of Ill inois 
in the case of People ex rel. 
Chicago Bar Association v. Good
man, supra, upon similar facts, 
reached the same conclusion. I n 
discussing what acts constituted 
the practice of law, the Court 
said: 

" I t is immaterial whether the 
acts which constitute the prac
tice of law are done in an 
office, before a court, or be
fore an administrative body. 
The character of the act done, 
and not the place where i t is 
committed, is the factor 
which is decisive of whether i t 
constitutes the practice of 
law." 

Petition for W r i t of Certiorari in 
the above case was denied by the 
United States Supreme Court in 
302 U.S. 728. 

The Supreme Court of Ohio is 
likewise in accord wi th the posi
tion we have taken on this ques
tion. See Goodman v. Beall, 130 
Ohio St. 427, 200 N.E. 470 (1936). 

I n the case of Stack v. P. G. 
Garage. Inc., supra, the p la in t i f f 

Stack, a licensed relator appeared 
in a representative capacity be
fore the Hudson County Tax 
Board. The New Jersey Supreme 
Court in holding that Stack's ac
tions constituted the practice of 
law quoted wi th approval the 
fol lowing conclusion reached in 
the case of Tumulty v. Rosen-
li lum, 134 N.J.L. 514, 48 A. 2d 850 
(Sup. Ct. 1946) i 

'The practice of law is not 
confined to the conduct of 
l i t igat ion in courts of record. 
Apart f rom such, i t consists, 
generally, in the rendition of 
legal service to another, or 
legal advice and counsel as to 
his rights and obligations un
der the law . . . calling for . . . a 
fee or stipend, i.e.. that which 
an attorney as such is au
thorized to do: and the exer
cise of such professional skill 
certainly includes the pursuit, 
as an advocate for another, 
of a legal remedy wi th in the 
jurisdiction of a quasi-judicial 
t r ibunal . Such is the concept 
of R.S. 2: 111-1, N.J.S.A. 
classifying as a misdemeanor 
the practice of law by an un
licensed person." 

The Nebraska case of State ex 
rel. Johnson, At ty . Gen. v. Childe, 
supra, arose out of the appearance 
of one Childe before the Nebraska 
State Railway Commission in a 
proceeding enti t led: 

" I n the Matter of the Applica
t ion of the Central States 
Motor Carriers' Association 
for authority to Establish 
Commodity Rates on Building 
and Fencing materials." 

The conclusion reached by the 
Court is quoted below: 

"We conclude that in the pro
ceeding before the commission 
involved herein and the part 
taken by the defendant in his 
conduct thereof, there was 
involved a need of legal t ra in
ing, knowledge, and skill and 
constituted the practice of 
law. I t was particularly re
quired in the draf t ing of the 
petition, in the interpretation 
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of the legislative powers with, 
which the commission was 
clothed, in determining The 
power of the commission to 
make the order, i n the making 
of a record in contemplation 
of a judicial review, in esta
blishing the legal qualifica
tions of witnesses to testify 
and the technical proffer of 
testimony in conformity to 
legal standards I n perform
ing such services, and others 
noted in this opinion, in a 
representative capacity w i t h 
out license to engage in the 
practice of law. the defendant 
engaged in the illegal practice 
of law wi th in the meaning of 
the rules announced in the 
former opinion in this case. 
State ex rel. Johnson v. Childe. 
139 Neb. 91. 295 N.W. 381." 

But for the sake of brevity, 
many more cases could be cited m 
support of our position in this 
matter However, we feed the cases 
we have discussed are sufficient 
to point out the correctness of the 
conclusions we have reached 

Ir. view of this conclusion, one 
further question merits discussion 
at this t ime. Inasmuch as there is 
no prohibit ion under our law 
against an individual representing 
himself, and. in the case of a 
corporation, it is necessary that 
its appearance be made through 
employees or representatives, i t 
might be contended that an em
ployee of a corporation was not 
acting for a client, but for his 
own"employer. Similar contentions 
were marie in State v. Wells, supra, 
Clark v. Austin, 340 Mo. 467, 101 
S.W. 2d 977. 982 * 1937 > : Short?, 
et al. v. Farrell, supra, and M u l l i n -
Johnsoti Company v. Penn. M u 
tual Life Insurance Company, 9 P. 
Supp. 175 11934 i . 

I n Clark v. Austin, supra, the 
Court disposed of the contention 
as follows: 

"The law recognizes the- r ight 
of natural pel-sons to act for 
themselves in their own af
fairs, although the acts per
formed by them, if performed 
tor others, would con

stitute the practice of laws A 
natural person may present 
his own case in court or else
where, although he is not a 
licensed lawyer. A corporation 
is not a natural person. I t is 
an ar t i f ic ia l entity created by 
laws Being an ar t i f ic ia l entity 
it cannot appear or act, in 
person. I t must act i n al l its 
affairs through agents or re

presentatives. I n legal mat
ters, i t must act. if at all 
through licensed attorneys. 

I f a corporation could appear 
in court through a layman 
upon the theory that i t wars 
appearing for itself, i t could 
employ any person, not learn
ed in the laws to represent i t 
in any or all judicial pro
ceedings." 

The Court also quoted wi th ap
proval the following f rom M u l l i n -
Johnsnn Company v. Penn Mutual 
Life Insurance Company, supra: 

"Since a corporation cannot 
practice law, and can only act 
through, the agency of natural 
persons, i t follows that it can 
appear m court on its own be
half only through a licensed 
attorney. I t cannot appear by 
an officer of the corporation 
who is not an attorney, and 
may not even file a complaint 
except by an attorney, whose 
authority to appear is pre
sumed: in otlier words, a cor
poration cannot appear in 
propria persona." 

We are fur ther of the opinion 
that the power granted to various 
administrative agencies to pro
mulgate rules and regulations 
does not contemplate the power to 
permit laymen and lawyers who 
are not licensed to practice law in 
this State to perform functions in 
connection wi th the administra
t ion of the various acts ' which 
constitute the practice of laws 
State v. Wells, supra. State v. 
Childe, supra, Goodman v. Beall, 
supra. 

By wav of conclusion, it is the 



' " T1li"*i iiii iliiriii<i ' 

814 REPORT OF ATTORNEY GENERAL 

opinion qf this office that a lay-
man~or an attorney who appears 
in a representative capacity as an 
-advocate in hearings before any 
commissioner, hearing officer, re
feree, board, body, committee or 
commission of the State of New 
Mexico which considers legal 
questions, applies legal principles 
and weighs facts under legal rules, 
and in tha t representative capa
ci ty files pleadings, qualifies, ex
amines and cross-examines wi t 
nesses, proves and introduces ex
hibits into evidence, or performs 
any of the other duties normally 
associated w i t h attorneys requir
ing specialized training and skill , 
is engaging in the practice of law 
which is expressly prohibited 
wi thout a license under the pro
visions of Section 18-1-26 and 
18-1-27. supra. I t therefore follows 
that under the provisions of Sec
tion 18-1-26, supra, all foreign 
licensed attorneys must associate 
themselves, w i t h resident counsel 
before "commencing, conducting, 
or otherwise participating in any 
such proceeding. 

The law in this regard is neither 
unusual nor oppressive. Doctors of 
medicine, dentists, pharmacists, 
barbers, hair-dressers, and others 
who engage in professions or ski l l 
ed trades, must show required pre
paration and fitness for their 
work, take examinations and pro
cure licenses to practice. As the 
Court pointed out in State v. 
Wells, supra, a dual trust is i m 
posed on licensed attorneys; they 
must act w i t h al l good fidel i ty to 
the courts and to their clients, 
and they are bound by canons of 
ethics which have been the 
growth of long experience and 
which are enforced by the Courts. 
Or as was said by Judge Matson 
in Gardner v. Contra v. 234 M i n n . 
468, 48 N.W. 2d 788, 795; 

"The law practice franchise 
or privilege is based upon the 
threefold requirements of a-
bi l i ty , character and respons
ible supervision." 'Court's 
Emphasis >. 
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QUESTION'S: 

" d i May a teacher retried 
under the previous act and 
occupying emeritus status un
der such former act but re
turned to active employment 
after the effective date of the 
1957 Act in any way become 
eligible, by contribution, 'buy
ing in , ' earned credit service, 
or otherwise, to participate, 
af ter being returned to retire
ment status, to the increased 
benefits of the 1957 Act? 

(2) Does the fact that upon 
return to active employment 
deductions or contributions 
were made f r o m the teacher's 
pay establish any rights to
wards participation for bene
f i t s under the new Act? I f 
not, would she not be entitled 
to refund of such contribu
tions? And fur ther would 
there be any advantage or 
necessity for the continued 
contributions thereunder? 

i : Would the signing of a 
w .iiver agreement by such 
teacher providing that upon 
the conclusion of the re
employment period specified 
such teacher shall be rein
stated to prior retirement 
status wi th the same benefits 
the individual was receiving 
prior to such re-employment 
effect any exemption or wai
ver to such benefits that 
might otherwise have been re
ceived under the new act? 

(4) I f so, does the school 
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Honorable John B. Walker 
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P. 0. Box 1626 
Carlsbad, New Mexico 88220 

Re C & K Petroleum, Inc., v. New 
Mexico Energy and Minerals 
Department, et a l . , Eddy County 
Cause Nos. CV-78-415 and 
CV-78-417 (Consolidated) 

Dear Judge Walker: 

Enclosed f o r your consideration i n connection w i t h 
the above consolidated cases i s the b r i e f of C & K Petro
leum, Inc., i n support of i t s P e t i t i o n f o r Review of the 
order of the New Mexico O i l Conservation Commission, 
Energy and Minerals Department. 

The o r i g i n a l of t h i s b r i e f has been forwarded to 
Mrs. Frances M. Wilcox, Clerk of the D i s t r i c t Court, 
f o r f i l i n g . 

Sincerely, 

Jason K e l l a h i n 

encl. 
cc: W. T. Martin, J r . , Esquire 

Earnest P a d i l l a , Esquire—--' 
Mr. G i l b e r t C. Tompson 
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STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

C & K PETROLEUM, INC., 
A CORPORATION, 

P e t i t i o n e r 

vs. 

NEW MEXICO ENERGY AND MINERALS 
DEPARTMENT, OIL CONSERVATION 
DIVISION, AND BILL TAYLOR, 

No. CV-78-415 
No. CV-78-417 
(Consolidated) 

Respondents, 

and 

IN THE MATTER OF THE APPLICATION 
OF BILL TAYLOR FOR ENFORCEMENT 
AND AMENDMENT OF ORDER NO. R-5332, 
EDDY COUNTY, NEW MEXICO, OIL 
CONSERVATION COMMISSION CASE 
NO. 6289 

COMES NOW C & K Petroleum, Inc., P e t i t i o n e r i n Cause 

No. CV-78-415, and submits t h i s memorandum b r i e f i n support of i t s 

P e t i t i o n f o r Review of the Order of the O i l Conservation Coirrmission, 

New Mexico Energy and Minerals Department, i n i t s Case No. 6289, 

Order No. R-5332-A: 

STATEMENT OF FACTS 

The statement of f a c t s contained i n the P e t i t i o n f o r Review, 

f i l e d by C & K Petroleum, Inc. (C & K), to the extent necessary 

f o r an understanding of t h i s appeal, may be summarized as fo l l o w s : 

On November 30, 1976, the New Mexico O i l Conservation Commission, 

on the a p p l i c a t i o n of C & K, entered Order No. R-5332, which pooled 

a l l of the mineral i n t e r e s t s i n the Wolfcamp and Pennsylvanian 

formations underlying the N% of Section 13, Township 22 South, 

Range 26 East, i n the South Carlsbad F i e l d , Eddy County, New 

Mexico. A copy of t h i s Order i s attached to the P e t i t i o n , but f o r 

BRIEF OF C & K PETROLEUM, INC., IN 

SUPPORT OF ITS PETITION FOR REVIEW 
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convenience, a copy i s also attached to t h i s B r i e f as E x h i b i t "A"-. 

The Order designated C & K as operator of the pooled u n i t , and 

the w e l l to be d r i l l e d on the pooled u n i t . Paragraph (3) 

required the operator to f u r n i s h the Commission and each known 

working i n t e r e s t owner i n the u n i t an itemized schedule of e s t i 

mated w e l l costs (an AFE). Paragraph (4) provided t h a t w i t h i n 

30 days a f t e r r e c e i p t of the schedule of estimated w e l l costs, 

any non-consenting owner could pay his share and avoid a r i s k 

f a c t o r f o r the d r i l l i n g of the w e l l . Paragraph (7) authorized 

the operator to withhold from production the pro r a t a share of 

reasonable w e l l costs (7) (A) and a r i s k f a c t o r of 120?o of the 

pro r a t a share of reasonable w e l l costs, a t t r i b u t a b l e to the 

i n t e r e s t of any non-consenting owner (7 ) ( B ) . The Order i s i n a stan

dard form normally used by the O i l Conservation Commission, now the 

O i l Conservation D i v i s i o n of the New Mexico Energy and Minerals 

Department. 

A p p l i c a t i o n was f i l e d by B i l l Taylor, one of the i n t e r e s t 

owners i n the acreage i n the pooled u n i t , f o r an amendment of 

Order R-5332, and f o r removal of C & K as operator of the 

Carlsbad "13" Well No. 1, tha t had been located on the pooled 

u n i t . Hearing on t h i s a p p l i c a t i o n was held on August 9, 

August 23, and September 11, 1978; and on October 17, 1978, the 

O i l Conservation Commission entered i t s Order No. R-5332-A, 

which i s the Order from which these appeals have been taken. 

Order R-5332-A denied B i l l Taylor's a p p l i c a t i o n f o r 

removal of C & K as operator of the Carlsbad "13" Well No. 1, 

and provided that a l l provisions of Order No. R-5332 not i n con

f l i c t w i t h Order No. R-5332-A s h a l l remain i n f u l l force and e f f e c t . 

The only change i n R-5332 tha t was made by R-5332-A i s found 

i n paragraph (2) of the Order, which granted B i l l Taylor 30 days 
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from the e f f e c t i v e date of the Order to pay his share of the 

actu a l w e l l costs of $551,903.87 to C & K i n l i e u of paying his 

share out of production, and i f he should pay t h i s share, he 

would no longer be subject to the r i s k f a c t o r of 120% provided 

by paragraph (7)(B) of Order No. R-5332. I t i s as to t h i s pro

v i s i o n t h a t C & K seeks r e v e r s a l of the O i l Conservation 

Commission i n t h i s appeal. 

C & K Petroleum, Inc., and B i l l Taylor, both f i l e d t i mely 

a p p l i c a t i o n s f o r rehearing before the Commission, as provided by 

Section 70-2-25, New Mexico Statutes Annotated, 1978 Comp. 

(formerly Section 65-3-22, New Mexico Statutes Annotated, 

1953 Comp.). I n i t s a p p l i c a t i o n f o r rehearing, C & K contended 

tha t t h i s p r o v i s i o n of the Division's Order No. R-5332-A i s 

unlawful, unreasonable, a r b i t r a r y , ambiguous and capricious 

f o r a number of reasons, f u l l y stated i n the a p p l i c a t i o n , and i n 

the P e t i t i o n f o r Review. 

When the Commission f a i l e d to act on the a p p l i c a t i o n f o r 

rehearing w i t h i n ten days, C & K f i l e d t h i s appeal to the 

D i s t r i c t Court of the F i f t h J u d i c i a l D i s t r i c t f o r Eddy County, 

the county i n which the land involved i n the Commission's hearing 

i s located, as provided by Section 70-2-25 N.M.S.A., 1978 Comp. 

ORDER NO. R-5332-A IS UNLAWFUL AND IN 

EXCESS OF THE AUTHORITY OF THE COMMISSION. 

In entering i t s Order No. R-5332-A the Commission made two 

fin d i n g s t h a t are f a t a l to i t s v a l i d i t y . Being important to 

t h i s appeal, they m e r i t s e t t i n g out i n f u l l here: 

"(13) That no evidence was presented showing t h a t 
C & K has f a i l e d to a f f o r d Taylor or other 
i n t e r e s t owners i n the u n i t the opportunity 
to recover t h e i r j u s t and f a i r share of the 
gas from the Carlsbad "13" Well No.. 1, and 
there i s no evidence th a t c o r r e l a t i v e r i g h t s 
have been impaired, (emphasis supplied) 
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(14) That no evidence was presented showing that 
C & K has caused waste by i t s operaiton of 
the w e l l . " (emphasis supplied) 

The O i l Conservation Commission i s a creature of s t a t u t e , 

and as such, has only such a u t h o r i t y as i s given to i t by law, 

Vermejo Club v. French, 43 N.M. 45, 85 P.2d 90 (1939), and 

such powers as may be f a i r l y implied therefrom. B r i n i n s t o o l v. 

New Mexico State Board of Education, 81 N.M. 319, 466 P.2d 885 

(1970). We r e a l l y have to look no f u r t h e r than the cases 

i n v o l v i n g the O i l Conservation Commission f o r a clear discussion 

of the l i m i t a t i o n on the Commission's powers. We w i l l discuss 

these l a t e r . 

The powers and duties of the Commission, i n general terms, 

are set out i n Section 70-2-6 N.M.S.A, 1978 Comp. This vests i n 

the Commission j u r i s d i c t i o n and a u t h o r i t y over a l l matters r e l a t i n g 

to the conservation of o i l and gas, and prevention of the waste 

of potash, and gives i t j u r i s d i c t i o n over a l l persons and things 

necessary or proper to enforce the o i l conservation s t a t u t e s . 

Section 70-2-12 f u r t h e r r e f i n e s the powers of the Commission over 

the f i l i n g of re p o r t s , c o n t r o l over d r i l l i n g operations and 

production of w e l l s . 

I n Section 70-2-11, N.M.S.A., 1978 Comp., the powers of the 

Commission and i t s duty to prevent waste, and to pro t e c t corre

l a t i v e r i g h t s are set out. A d d i t i o n a l powers, not m a t e r i a l to 

t h i s case, are granted by Section 70-2-12. 

The r e a l basis of the Commission's a u t h o r i t y i s found i n 

Section 70-2-11, formerly Section 65-3-10, N.M.S.A., 1953 Comp. 

I n Continental O i l Co. v. O i l Conservation Commission, 

70 N.M. 310, 373 P2d 809 (1962), the Commission entered an Order 

changing the formula f o r the p r o r a t i o n of gas i n one of the 

Southeastern New Mexico gas pools. Holding the Commission was 

without j u r i s d i c t i o n to enter the Order, the Court pointed out th a t : 
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"The O i l Conservation Commission i s a creature 
of s t a t u t e , espressly defined, l i m i t e d and empowered 
by the laws cr e a t i n g i t . The commission has j u r i s 
d i c t i o n over matters r e l a t e d to the conservation of o i l 
and gas i n New Mexico, but the basis of i t s powers i s 
bounded on the duty to prevent waste and to pr o t e c t 
c o r r e l a t i v e r i g h t s . See Sec. 65-3-10, supra. A c t u a l l y , 
the prevention of waste i s the paramount power, inasmuch 
as t h i s term i s an i n t e g r a l p a r t of the d e f i n i t i o n of 
c o r r e l a t i v e rights."" (emphasis supplied) 

I n Sims v. Mechem, 72 N.M. 186, 382 P.2d 183 (1963), a 

compulsory pooling order, such as the i n i t i a l Order No. R-5332 

entered i n t h i s case, was attacked on the ground that the Com

mission had f a i l e d to make a f i n d i n g that waste would be pre

vented. I n agreeing w i t h t h i s contention, and holding the 

Commission's order void, the Court stated: 

"(But) the s t a t u t o r y a u t h o r i t y of the commission 
to pool property or to modify e x i s t i n g agreements r e 
l a t i n g to production w i t h i n a pool under e i t h e r of 
these subsections (Sec. 70-2-17) must be predicated on 
the prevention of waste. Section 65-3-10 (now 70-2-11). 

"We conclude, therefore, that since commission 
Order R-1310 contains no f i n d i n g as to the existence 
of waste, or t h a t pooling would prevent waste,'based 
upon evidence to support such a f i n d i n g , the commission 
was without j u r i s d i c t i o n to enter Order R-1310, and" 
that i t i s v o i d . " (emphasis supplied) 

Not only was there no a f f i r m a t i v e f i n d i n g i n the i n s t a n t 

case that waste was occurring, would occur, or would be prevented 

by the entry of the Order now before t h i s Court, the contrary i s 

true. The Commission made a p o s i t i v e f i n d i n g that there was no 

evidence of waste, and tha t there was no evidence that c o r r e l a t i v e 

r i g h t s have been impaired. Under the r u l i n g the Sims and Conti

nental cases, the Commission was without j u r i s d i c t i o n to enter 

i t s Order R-5332-A and i t should now be held void. The a c t i o n of 

the Commission was not founded on any s t a t u t o r y a u t h o r i t y and thus 

was a r b i t r a r y and capricious under the r u l i n g i n these two cases. 

The paramount duty of the Commission to prevent waste as 

the basis of i t s a u t h o r i t y has been recognized by the courts i n 
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subsequent cases. See El Paso Natural Gas Co. v. O i l Conservation 

Commission, 76 N.M. 268, 414 P.2d 496 (1966); Grace v. O i l Conser

v a t i o n Commission, 87 N.M. 205, 531 P.2d 939 (1975); Rutter & Wil-

banks Corp. v. O i l Conservation Commission, 87 N.M. 286, 532 P.2d 

582 (1975). 

ORDER (2) OF ORDER R-5332-A NOT 

SUPPORTED BY SUBSTANTIAL EVIDENCE 

As pointed out above, Paragraph (2) of Order No. R-5332-A 

granted Taylor 30 days from October 17, 1978, to pay his share 

of the actual w e l l costs, determined to be $551,903.87 from the 

evidence o f f e r e d at the hearing. Upon payment of t h i s share, 

Taylor would remain l a i b l e f o r operating costs, but. would not 

be l i a b l e f o r the r i s k charges. 

I t i s C & K's contention t h a t t h i s p o r t i o n of the Order i s 

not based on any f i n d i n g t h a t i s supported by s u b s t a n t i a l e v i 

dence i n the record. 

The f i n d i n g s of Order R-5332-A purpor t i n g to support t h i s 

p o r t i o n of the Order are found i n paragraphs ( 7 ) , ( 8 ) , and (9) 

of the f i n d i n g s . These are to the e f f e c t that C & K f a i l e d to 

f u r n i s h the Commission and each known working i n t e r e s t owner an 

itemized schedule of estimated w e l l costs a f t e r the e f f e c t i v e 

date of Order No. R-5332 and w i t h i n 30 days p r i o r to commencing 

the w e l l involved, as required by Paragraph (3) of Order R-5332; 

that Taylor was therefore not afforded the opportunity to pay his 

share of the w e l l costs i n accordance w i t h R-5332; and that he 

should now be afforded the opportunity to pay his share of 

the costs. 

Order No. R-5332 was entered by the Commission on 

November 30, 1976. The w e l l was spudded on January 16, 1977, 

and was completed on March 16, 1977 (Tr. Sept. 11, pp. 106-107). 
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I t was not u n t i l more than a year l a t e r , i n July of 1978, that 

Taylor came forward w i t h the claim t h a t he had been denied the 

r i g h t to p a r t i c i p a t e i n the d r i l l i n g of the w e l l because he had 

not been furnished w i t h estimated w e l l costs (an AFE, or A u t h o r i t y 

f o r Expenditure) during the precise period between the entry of 

Order No. R-5332 on November 30, 1976, and w i t h i n 30 days p r i o r 

to spudding of the w e l l on January 16, 1977. As shown by the e v i 

dence, however, Taylor had f u l l knowledge of the estimated w e l l 

costs, f u l l o p portunity to p a r t i c i p a t e i n the d r i l l i n g of the w e l l , 

and i n f a c t entered i n t o an agreement, f o r consideration, to par

t i c i p a t e i n the d r i l l i n g of the w e l l . 

I t must be admitted t h a t C & K did not f u r n i s h Taylor w i t h 

estimated w e l l costs a f t e r the e f f e c t i v e date of Order R-5332 

and w i t h i n t h i r t y days p r i o r to the conrmencement of the subject 

w e l l . Taylor claimed t h i s f a i l u r e deprived him of the opportunity 

to p a r t i c i p a t e i n the d r i l l i n g of the w e l l (August 9, 1978 Tr. 

p. 45-58). But Taylor had been furnished w i t h estimated w e l l 

costs on November 9, 1976, the day before the hearing t h a t 

r e s u l t e d i n the i n i t i a l pooling order. As shown by the record 

of the hearing, August 9, 1978, the f o l l o w i n g took place: 

Mr . Stamets: Well, have you ever received an AFE 

on t h i s well? 

Mr. Taylor: Yes , s i r . 

Mr. Stamets: And when did you receive that? 

Mr. Taylor: The 11th and 9th of 1976. 

Mr. Stamets: Is t h a t the only one you have received? 

Mr. Taylor: On t h i s well? 

Mr . Stamets: Yes . 

Mr . Taylor: Yes, s i r , i t i s . 

Mr. Stamets: Okay, Thank you. 
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Commissioner Ramey. That's p r i o r to the date of the 

order? 

Mr. Taylor: Yes, s i r , p r i o r to the date of the order. 

Commissioner Ramey: You don't t h i n k that would s a t i s f y 

the requirements of paragraph three of the order? 

Mr. Taylor: I t states w i t h i n t h i r t y days, s i r of d r i l l i n g , 

and we've established the date of spudding as the l s t and 

16th and i t ' s without i t . 

As shown by l a t e r testimony, Mr. Taylor was i n e r r o r i n saying 

t h i s was the only AFE received by him. (August 9 Tr., p. 58, 59). 

Again, at page 58 of the t r a n s c r i p t of the August 9 hearing, 

Taylor stated: 

" I s tate that C & K's non-compliance w i t h 
General Provision Number Three of Order R-5331 then 
did not allow Taylor to comply w i t h the general pro
v i s i o n number Four of t h a t Order." 

On t h i s basis alone Taylor said he sought f o r f e i t u r e by 

C & K to any claims to the 120% penalty ( r i s k f a c t o r ) , as they 

did not comply w i t h paragraph (3) of Order R-5332 (August 9 Tr. 

p. 60). 

Mr. Taylor, as we have shown, acknowledged r e c e i p t of at 

least two copies of the estimated w e l l costs. I n a d d i t i o n to 

t h i s , however, he entered i n t o a w r i t t e n agreement w i t h C & K 

Petroleum, Inc., on November 9, 1976 (C & K E x h i b i t 13, copy 

attached hereto as E x h i b i t "C") whereby he acknowledged r e c e i p t 

of estimated w e l l costs i n the form of an AFE, and agreed he 

would have t h i r t y days i n which to pay his share of these costs. 

I n consideration of t h i s C & K agreed i t would not seek a r i s k 

f a c t o r i n excess of 1207o, would seek pooling only as to the 

Wolfcamp and Pennsylvanian formations, and that B i l l Taylor 

could take h i s share of the gas i n kind. 
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Taylor acknowledged the execution of t h i s agreement 

(Sept. 11, 1978 Tr. p. 12). On t h i s basis C & K did not consider, 

at the time Order R-5332 was entered, t h a t Mr. Taylor's i n t e r e s t s 

were being force-pooled, but understood he would p a r t i c i p a t e i n 

the d r i l l i n g of the w e l l , which he d i d not do (Sept. 11 Tr., 

p. 103). 

I n a d d i t i o n Mr. G i l b e r t Thompson, Production Superintendent 

f o r C&K, stated t h a t Mr. Taylor had not only been furnished w i t h 

the estimated w e l l costs, but was probably furnished w i t h three 

copies (Sept. 11 Tr. p. 102). As shown by h i s p a r t i c i p a t i o n i n 

another w e l l , Mr. Taylor was q u i t e conversant w i t h procedures 

f o r p a r t i c i p a t i n g i n the d r i l l i n g of a w e l l on the basis of 

submission of estimated w e l l costs (Sept. 11 Tr. p. 96-97). 

Under these circumstances the extremely narrow con s t r u c t i o n 

the Commission has palced on i t s order No. R-5332 i n r e q u i r i n g 

the f u r n i s h i n g of estimated w e l l costs between s p e c i f i c dates 

a f t e r entry of the pooling order, and on t h a t basis alone 

removing the r i s k f a c t o r on which C & K had r e l i e d , appears 

a r b i t r a r y and capricious. B i l l Taylor had received two and 

possibly three copies of the w e l l costs. He executed an agree

ment leading C & K to believe t h a t he was going to p a r t i c i p a t e 

i n the d r i l l i n g of the w e l l , i n r e t u r n f o r which C & K made con

cessions as to any r i s k f a c t o r . B i l l Taylor knew, as shown by 

the agreement he signed, t h a t he would have t h i r t y days i n which 

to f u r n i s h h i s share of the w e l l costs, as shown by the AFE. 

This he d i d not do. Instead, more than a year l a t e r , he contends 

he did not have a chance to p a r t i c i p a t e . Such a conclusion i s 

p a t e n t l y absurd. 

I t should be pointed out that the p r o v i s i o n of Order R-5332 

r e q u i r i n g the operator to f u r n i s h estimated w e l l costs a f t e r 

the e f f e c t i v e date of the Order and w i t h i n t h i r t y days p r i o r 

to commencement of the w e l l i s not required by any s t a t u t e . 
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Sec. 70-2-17, N.M.S.A., 1978 Comp., merely requires th a t pooling 

orders be upon such terms as are j u s t and reasonable. The 

narrow time frame involved here was created wholly by the Com

mission's Order R-5332. 

The Commission's f i n d i n g i n i t s Order No. 5332-A that B i l l 

Taylor was not afforded the opportunity to pay his share of the 

estimated w e l l costs i n l i e u of paying such costs out of production 

i s not supported by s u b s t a n t i a l evidence. 

I t i s fundamental t h a t Commission Orders must be supported 

by s u b s t a n t i a l evidence. Rutter and Wilbanks Corp. v. O i l Conser

v a t i o n Commission, supra; Continental O i l Co. v. O i l Conservation 

Commission, supra. 

As stated i n Grace v. O i l Conservation Commission, supra-. 

" 'Substantial evidence' means such relevant evidence 
as a reasonable mind might accept as adequate to support 
a conclusion. I n r e s o l v i n g these arguments of the appellant 
we w i l l not weigh the evidence. By d e f i n i t i o n the i n q u i r y 
i s whether on the record, the a d m i n i s t r a t i v e body could 
reasonably make the f i n d i n g s . " 

I t s t r a i n s the imagination to f i n d any support i n t h i s record 

f o r a f i n d i n g that B i l l Taylor was denied the r i g h t to p a r t i c i p a t e 

i n the d r i l l i n g of t h i s w e l l . Without such a f i n d i n g , supported 

by s u b s t a n t i a l evidence, the Commission's Order must f a i l , 

c f : State ex r e l Reynolds v. Lewis, 84 N.M. 768, 508 P.2d 577 

(1973); Sims v. Mechem, supra. 

REMOVAL OF THE RISK FACTOR 

Order No. R-5332 i n paragraph (7) (B) provided f o r a charge 

f o r the r i s k of d r i l l i n g the w e l l of 120%, to be recovered out of 

the pro r a t a share of production a t t r i b u t a b l e to each non-consenting 

working i n t e r e s t owner. 

Despite the f a c t B i l l Taylor, as we have shown, had the 

opportunity to p a r t i c i p a t e i n the d r i l l i n g of the w e l l and f a i l e d 

to do so, the Commission i n i t s Order No. R-5332-A gave renewed 
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l i f e to his opportunity to p a r t i c i p a t e without a r i s k f a c t o r 

upon payment of his share of the costs of a w e l l of known pro

ducing a b i l i t y . 

The unfairness of t h i s i s manifest. The subject w e l l was 

d r i l l e d to completion on March 16, 1977, and connected to the 

p i p e l i n e i n August, 1977 (Sept. 11 Tr., p. 107). Then on 

October 17, 1978, some fourteen months l a t e r , the Commission 

entered Order No. R-5332-A e f f e c t i v e l y removing the r i s k f a c t o r 

on c o n d i t i o n that B i l l Taylor pay his proportionate share of the 

actual w e l l costs w i t h i n t h i r t y days. C & K had already assumed 

the r i s k s of d r i l l i n g the w e l l without Taylor's p a r t i c i p a t i o n . 

They had a w e l l of known capacity and probably by the time of 

the hearing had already recovered Taylor's share, without the 

r i s k f a c t o r . See the testimony of Dorothy Brown, independent 

auditor (Sept. 11, Tr. p. 58, 59, 60). 

The a c t i o n of the Coirimission was p u n i t i v e , though based 

on some supposed v i o l a t i o n of Order No. R-5332, f o r i t was not 

designed to pr o t e c t Taylor's c o r r e l a t i v e r i g h t s . The Commission 

found they had not been v i o l a t e d , or that Taylor had been 

denied the r i g h t to recover his j u s t and equitable share of the 

gas from the Carlsbad "13" Well No. 1 (Order No. R-5332-A, Finding 

(13) ) . 

There i s no p r o v i s i o n i n the statutes f o r the Commission to 

reconsider i t s Orders, but presuming the a u t h o r i t y does e x i s t , 

assessment of sanctions i n the nature of a penalty f i n d s no 

a u t h o r i t y i n the st a t u t e s . 

I f C & K had v i o l a t e d the provisions of Order R-5332, as a l l e 

the Commission's remedy lay i n an ac t i o n i n d i s t r i c t court as 

provided by Sec. 70-2-20, N.M.S.A., 1978 Comp., or 70-2-28, 

N.M.S.A., 1978 Comp. -- not by assessment of a penalty by 

recapture of a r i s k f a c t o r previously assessed, agreed t o , and 

acted on by the p a r t i e s under a v a l i d Order of the Commission 

and a v a l i d contract between the p a r t i e s . 
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I n a d d i t i o n the Commission r u l e d t h a t any request to remove' 

the r i s k f a c t o r was not tim e l y , and would not be heard at the 

hearing on Mr. Taylor's a p p l i c a t i o n (August 9 Tr., p. 96-97). 

Despite t h i s the Commission e f f e c t i v e l y removed the r i s k f a c t o r . 

OTHER MATTERS 

In general, C & K has no quarrel w i t h the other f i n d i n g s 

of Order R-5332-A, and fee l s they are l a r g e l y supported by sub

s t a n t i a l evidence, and support that p o r t i o n of the Order based 

upon them. 

Rather than discuss the evidence supporting these a f f i r 

mative f i n d i n g s here, we w i l l defer t h i s to our answer b r i e f 

to the b r i e f of B i l l Taylor or r e p l y to the O i l Conservation 

Commission, i f r e p l y i s permitted. 

CONCLUSION 

Based on the foregoing, C & K Petroleum, Inc., submits 

tha t Order R-5332-A i s f a t a l l y d e fective i n that i t was not 

based upon any f i n d i n g that waste was occurring or would be 

prevented, as required by New Mexico statutes and the decisions 

of the Supreme Court. 

The Order i s also f a t a l l y d e fective i n that i t i s based 

on a f i n d i n g t h a t B i l l Taylor was not permitted to p a r t i c i p a t e 

i n the d r i l l i n g of the w e l l involved which f i n d i n g (a) was 

not supported by s u b s t a n t i a l evidence, (b) was not founded on 

any s t a t u t o r y a u t h o r i t y of the Commission, (c) placed such a 

narrow, unreasonable c o n s t r u c t i o n , under the circumstances of 

t h i s case, on the Commission's p r i o r Order as to be unreasonable, 

a r t i t r a r y and capricious, and (d) r e s u l t e d i n an assessment of 
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a penalty against C & K Petroleum, Inc., without a u t h o r i t y 

of 1aw. 

Respectfully submitted, 

ON KELLAHIN 

Ke l l a h i n & K e l l a h i n 
P. 0. Box 1769 
Santa Fe, New Mexico 87 501 
Phone (505) 982-4285 

Attorney f o r P e t i t i o n e r 
C & K Petroleum, Inc. 

CERTIFICATE 

I hereby c e r t i f y that a true copy of the foregoing b r i e f 

was mailed to opposing counsel of record t h i s 16th day of 

July, 1979. 
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ucroiic Tin: CIL co:;ui:i<v,v?:o:; cowtismoti 
OF Tin: STATE OF NEW nr.xico 

I N THC MATTER OF Tiir. HEARING 
CALLED BY TEE O I L CONSERVATION 
CO.-'.V.ILSION OF NEW I-.EXICO FOR 
THE PURPOSE OF CONSIDERING: 

CAGE NO. 5807 
Order No. R-5332 

APPLICATION OF C 1 K PETROLEUM, INC. 
FOR COf.PULSORY POOLING ANO A NO!l-F.T/\NUARD 
UNIT, ELDY COUNTY, NEW MEXICO. 

ORDER OF THE COMMISSION 

DY Tii:: COMMISSION: 

This cause came on f o r heariny at 9 a.m. on November 10, 
157u, at Santa Fc, Now Mexico, before Examiner Richard L. Stamets. 

NOW, on t h i s 30th day of November, 1976, the Commission, 
a qucruii being p r e i o r i t , having considered the testimony, the 
record, and the recommendations of the Examiner, and being 
f u l l y advised i n the premises, 

FJNPS: 

(1) That duo public notice having been given as required 
Ly lav.-, the Corn;; s ion has j u r i s d i c t i o n of t h i s cause and the 
subject n-.atter thereof. 

(2) That the a p p l i c a n t , C & K Petroleum, Inc., seeks an 
order pooling a l l mineral i n t e r e s t s i n tho Wolfcamp and 
For.nryivanian formations underlying the N/2 of Section 13, 
Township 22 South., Kanro 26 Cast, NMPM, South Carlsbad F i e l d , 
Eddy County, New Mexico. 

(3) That thc applicant ha-, tho r i r j h t to d r i l l and proposes 
to d r i l l a well 1080 feet from the North l i n e and 1960 feet 
from the Last l i r . e of said Section 13 to be dedicated to a 
non-standard 33G.6-acre u n i t . 

(•1) That there are i n t e r e s t owners i n the proposed 
p r o r a t i o n u n i t who have not agreed to pool t h e i r i n t e r e s t s . 

(5) That tc avoid the d r i l l i n g of unnecessary w e l l s , to 
pr o t e c t c o r r e l a t i v e r i c j h t n , and to a f f o r d to thc owner of each 
i n t e r e s t i n said u n i t the opportunity to recover or receive 
without unnecessary expenne his juut and f a i r siiare of tiie gas 
i n said pool, tin- subject a p p l i c a t i o n should be appioved by 
pooling a l l mineral i n t o r o s t u , whatever they may be, w i t h i n said 
u n i t . 
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(0) That, the a p p l i c a n t s h o u l d be d e s i g n a t e d t h e o p e r a t o r 
o f t h c s u b j e c t w e l l and u n i t . 

(7) That any r.on-cor.scnting w o r k i n o i n t e r e s t owner s h o u l d 
be a f f o r d e d t h e o p p o r t u n i t y t o pay h i s share o f e s t i m a t e d w e l l 
c o s t s t o t h o o p e r a t o r i n l i e u o f p a y i n g h i s share o f r e a s o n a b l e 
w e l l c o s t s o u t o f p r o d u c t i o n . 

(8) That any n o n - c o n s e n t i n g w o r k i n g i n t e r e s t owner t h a t 
does n o t pay h i s share o f e s t i m a t e . ! w e l l c o s t s s h o u l d have 
w i t h h e l d from p r o d u c t i o n h i s share o f t h e r e a s o n a b l e w e l l c o s t s 
p l u s an a d d i t i o n a l 120 p e r c e n t t h e r e o f as a r e a s o n a b l e charge 
f o r t h e r i s k i n v o l v e d i n t h e d r i l l i n g o f the w o l l . 

('J) T h at any non-consent ir.g in'--.:rent owner s h o u l d be 
a f f o r d e d the c p p o r t t h i i t y t o o b j e c t t o t i n ; a c t u a l w e l l c o s t s 
b u t t h a t a c t u a l w e l l co-its s h c u i d be adapted as the r e a s o n a b l e 
w e l l c o s t s i n the absence o f Sd.-:; o:. ; e 1 i o n . 

(10) T h a t l o l l o w i r . j Octet:- :n.:t:- :. o f r. asor.^ble w e l l c o s t s , 
any r.or.-conse.ntin<j v.orv.i::<j i r . t e r . . t : -r -:u.t h.is p.:ie h i s 
s!:a re o f e s t i m a t e d cos 11 s r . C i l i : p,.y t s the i>: . r a t : r .-.:.« j.-iount 
t l i . - . t i c a so r.i.b 1 e w o l l c o s t s c:x\x.i < :.•. h . i t c d wc-ll c o s t s a.vi 
sh o u l '• r e c e i v e from the c p e v a t s r ar.y u:.:our.t t h a t p a i d e s t i m a t e d 
w e l l c o s t s exceed r e a s o n a b l e w e l l c o s t s . 

(1!) T h a t SI,COO per r.or.th vi- .; 1 o - . i r i 11 and Slf.0 per 
month w h i l e p r o d u c i n g s h o u l d be f ; • r : . .sons: • 1 e ch.-.ryes 
f o r s u p e r v i s i o n (cor.bir.ed f i x . d ; : de •_ the c r a t e r 
s h o u l d be a u t h o r i z e d t o w i t h h o l d fro:., p r o d u c t i o n t h c 
p r o p o r t i o n a t e share o f such su; .-rvisic;:. charger, a t t r i b u t a b l e 
t o each non-conscr.tir.g w o r k i n g i s i t e : e s t , and m a d d i t i o n t h e r e t o , 
the o p e r a t o r s h o u l d be a u t h o i J .-.ed t u w i t . i h o l d f r o n p r o d u c t i o n 
the p r o p o r t i o n a t e share o f a c t u a l e x t e r e i t ares r e q u i r e d f o r 
o p e r a t i n g t'ne s u b j e c t w e l l , r.ot i s excess o f what a t e r e a s o n a b l e , 
a t t r i b u t a b l e t o each son-co".sentir.p- -.. i r d i n y i r . t e r t . s t . 

(12) T i i . i t a l l proceeds f r s - i prod a. I i o n f r . o the s u b j e c t 
w e l l w h i c h a r e n o t d i s b u r s e d f o r any reason s h o u l d be p l a c e d 
i n escrow t o Le p a i d t o t h e t r u e nw.-.er t! : j r e J f upon dimand and 
p r o o i o f o w n c r s i i i p . 

(13) T h at upon t h e f a i l u r e o f t h e o p e r a t o r of s a i d p o o l e d 
u n i t t o commence d r i l l i n g o f the w ^ l l t o t. i . i c h s a i u u n i t ' i s 
d e d i c a t e d on o r b e f o r e February 1 0 77, t h e o r d e r p o o l i n g 
s a i d u n i t s h o u l d become n u l l u.-.d v o i d J I . J o t no i f f e c t 
w h a t s o e v e r . 
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IT TS THEREFORE o;'.nr.n:p: 

(1) That a l l mineral interest.:;, whatever they may bo, 
i n the Wolfcamp and Pennsylvanian formations underlying the 
N/2 of Section 13, Township 22 South, Range 2C East, NMPM, 
South Carlsbad F i e l d , Eddy County, Nov; Mexico, are hereby 
pooled t o form a non-standard 336.o-acre gas spacing and 
pr o r a t i o n u n i t to be dedicated to a w e l l to be d r i l l e d 1G30 
feet from thc North l i n e and 1580 feet from the East l i n o of 
said Section 13. 

PROVIDED HOWEVER, that the operator of said u n i t s h a l l 
commence the d r i i i i n y of said w e l l on or before the 23th day 
of February, 1977, and s h a l l t h e r e a f t e r continue the d r i l l i n g 
of said w e l l w i t h due di l i g e n c e to a depth s u f f i c i e n t to t e s t 
the Pennsylvanian formation; 

PROVIDED FURTHER, that i n the event said operator does not 
coraner.ee thc d r i l l i n g of said w e l l on or before the 28th day of 
February, 1977, Order (1) of t h i s order s h a l l be n u l l and void 
and of no e f f e c t whatsoever; unless said operator obtains a 
time extension from the Commission f o r good cause shown. 

PROVIDED FURTHER, that should said w e l l not be d r i l l e d t o 
completion, or a.;anoonrr.ent, w i t h i n 120 days a f t e r co".:sencemorit 
thereof, said operator s h a l l appear before the Commission and 
show cause why Order (1) of t h i s order should not be rescinded. 

(2) That C & K Petroleum, Inc. i s hereby designated the 
operator of thc subject w e l l and u n i t . 

(3) That a f t e r the e f f e c t i v e date of t h i s order and 
w i t h i n 30 days p r i o r to commencing said w e l l , thc operator 
c h a l l f u r n i s h the Commission and each known working i n t e r e s t 
owner i n the subject u n i t an itemized schedule of estimated 
w e l l costs. 

(•1) That w i t h i n 30 days from the date the schedule of 
estimated w e l l costs i s furnished to him, any non-cor.senting 
working interest, owner s h a l l have the r i g h t to pay his share 
of estimated w e l l costs to the operator i n l i e u of paying his 
share of reasonable w e l l costs out of production, and t h a t any 
such owner who .'ays h i s share of est imated w e l l costs as pro
vided above s h a l l remain l i a b l e for operating costs but s h a l l 
not be l i a b l e for r i s k charges. 

(5) That thc operator s h a l l f u r n i s h the Commission and 
each known working i n t e r e s t owner an itemized schedule of 
actual w e l l costs w i t h i n 90 days f o l l o w i n g completion of thc 
w e l l ; t h a t i f no ob j e c t i o n to the actual w e l l costs i s received 
by the Commission ar.d the Commission has not objected w i t h i n < 5 
days f o l l o w i n g r e c e i p t of said schedule, thc actual w o l l costs 
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s h a l l bo the reasonable w e l l cor.tr.; provided however, t h a t i f 
there i s an o b j e c t i o n to actual w e l l costs w i t h i n said 45-day 
period the Commission w i l l determine reasonable w e l l costs 
a f t e r p u b l i c notice and hearing. 

(6) That w i t h i n 60 days f o l l o w i n g determination of 
reasonable w e l l costs, any non-cor.sent i ng working i n t e r e s t 
owner t h a t has paid his share of estimated costs i n advance 
as provided above s h a l l pay to the operator his pro r a t a share 
of the amount that reasonable w e l l costs exceed estimated w e l l 
costs and s h a l l receive from the operator h i s pro rata share 
of the amount that estimated w e l l costs exceed reasonable 
w e l l costs. 

(7) That the operator i s hereby authorized to w i t h h o l d 
the f o l l o w i n g costs and charges from production: 

(A) The pro rata share of reasonable w e l l costs 
a t t r i b u t a b l e to each non-consenting working 
i n t e r e s t owner who has not paid his share 
of estimated w e l l costs w i t h i n 30 days from 
the date the schedule of estimated w e l l 
costs i s furnished to him. 

(B) As a charge for thc r i s k involved i n the 
d r i l l i n g of the w e l l , 120 percent of the 
pro rata share of reasonable w e l l costs 
a t t r i b u t a b l e to each non-consenting working 
i n t e r e s t owner who has not paid his share 
of estimated w e l l costs w i t h i n 30 days from 
thc date the schedule of estimated w o l l 
costs i s furnished to him. 

(8) That the operator s h a l l d i s t r i b u t e said costs and 
charges withheld from production Lo the p a r t i e s who advanced 
thc w e l l costs. 

(9) That $1,000 per month while d r i l l i n g and $150 per 
most.h while producing are hereby f i x e d as reasonable charges 
f o r supervision (combined fixed, r a t e s ) ; t h a t the operator i s 
hereby authorized to withhold from production the proportionate 
share of such supervision chare,,-r, a t t r i b u t a b l e to each non-
consent ing working i n t e r e s t , and i n a d d i t i o n thereto, thc 
operator i s hereby authorized to withhold from production the 
proportionate share of actual expenditures required for 
operating such w e l l , not i n excess of what are reasonable, 
a t t r i b u t a b l e to each non-consentir.g working i n t e r e s t . 

(10) That any unsevcred mineral i n t e r e s t s h a l l be considered 
a seven-eighths (7/E) working i n t e r e s t and a one-eighth (1/8) 
r o y a l t y i n t e r e s t for thc purpose of a l l o c a t i n g costs and 
charges under the terms of t h i s order. 
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(JI) That nny w e l l costs or charges which are to he paid 
out of production s h a l l he withheld only from the working 
i n t e r e s t s share of production, and no costs or charges s h a l l 
be withheld f r o n production a t t r i b u t a b l e to r o y a l t y i n t e r e s t s . 

(12) That a l l proceeds from, production from the subject 
w e l l which arc-not disbursed for any reason s h a l l be placed i n 
escrow i n Eddy County, New Mexico, to be paid to the true 
owner thereof upon demand and proof of ownership; t h a t the 
operator s h a l l n o t i f y the Commission of the name and address 
of said escrow agent w i t h i n 90 days from the date of t h i s 
order. 

(13) That j u r i s d i c t i o n of t h i s cause i s retained f o r the 
entry of such f u r t h e r orders as the Commission may deem 
necessary. 

DONE at Santa Fe, New Mexico, on thc day and year her o i n -
above designated. 

STATE OF NEW MEXICO 
OIL CONSERVATION COMMISSION 

Secreta ry 

S E A L 

dr/ 



STATE OF NEW MEXICO 
ENERGY AND MINERALS DEPARTMENT 

OIL CONSERVATION DIVISION 

IN THE MATTER OF THE HEARING 
CALLED DY TNE OIL CONSERVATII 
COMMISSION OF NEW MEXICO FOR 
THE PURPOSE OF CONSIDERING: 

ION 

CASE NO. 6289 
Order No. R-5332-A 

APPLICATION 
ENFORCEMENT 
ORDER NO. S 
NEW MEXICO. 

CF BILL TAYLOR FOR 
AND AMENDMENT OF 
5 332, EDDY COUNTY, 

ORDER Or THE COMMISSION 

BY THE COMMISSION: 

This cause came on f o r hearing at 9 a.m. on August 9; 1978, 
and September 11, 1979, a t Santa Fe, New Mexico, before the O i l 
Conservation Commission of New Mexico, h e r e i n a f t e r r e f e r r e d to 
as the "Commission." 

NOW, on t h i s I 7 t h day of October, 1978, the Commission, 
a quorum being present, having considered the testimony presented 
and the e x h i b i t s received a t said hearing, and being f u l l y ad
vised i n the premises. 

(1) That due public notice having been given as required 
by law, the Commission has j u r i s d i c t i o n of t h i s cause and the 
subject matter thereof. 

(2) That on November 30, 1976, upon the a p p l i c a t i o n of 
C & K Petroleum, Inc., h e r e i n a f t e r r e f e r r e d to as "C l K", the 
Commission issued i t s Order No. R-5332 pooling the N/2 of Sec
t i o n 13, Township 22 South, Range 26 East, NMPM, South Carlsbad 
F i e l d , Eddy Cour.ty, New Mexico. 

(3) That t h i s acreage was dedicated to the Carlsbad "13" 
Well No. 1 located i n Unit G of said section. 

(<) That C I K was appointed the operator of the w e l l by 
Order No. R-5332, and B i l l Taylor, h e r e i n a f t e r r e f e r r e d to aa 
"Taylcr", was and i s an i n t e r e s t owner i n said w e l l . 

FINDS: 

EXHIBIT "B" 
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(5) That on July 5, 1978, Taylor f i l e d an a p p l i c a t i o n f o r 
"operator's accounting, r e g u l a t i o n and order compliance-
operator removal; p r o t e c t i o n of r o y a l t y and i n t e r e s t owner's 
c o r r e l a t i v e r i g h t s ; and Commission amendment of Order No. R-53 

(6) That t h i s cause came on f o r hearing on August 9, 1978, 
and September 11, 1978. 

(7) That C t K. f a i l e d to f u r n i s h the Commission and each 
known working i n t e r e s t owner an itemized schedule of estimated 
w e l l costs a f t e r the e f f e c t i v e date of Order No. R-5332 and 
w i t h i n 30 days p r i o r t o commencing the w e l l i n accordance w i t h 
Order (3) of said order. 

(8) That Taylor was therefore not afforded the opportunity 
to pay his share of estimated well costs to the operator i n 
accordance w i t h the terms of said Order No. R-5332 i n l i e u of 
paying h i s share of reasonable w e l l costs out of production. 

(9) That Taylor should be afforded the opportunity to pay 
his share of reasonable w e l l costs now i n l i e u of paying the 
same out of production. 

(10) That although Taylor objected to we l l costs as sub
mitted by C i K, including tubing costs, the evidence presented 
shows th a t actual w e l l costs t o t a l 5551,903.37. 

(11) That said w e l l costs of $551,903.87 are reasonable 
costs f o r the subject w e l l . 

(12) That w i t h i n 30 days from the e f f e c t i v e date of t h i s 
order, Taylor should have the r i g h t to pay his share of the 
actual w e l l costs to the operator i n l i e u of paying his share of 
said costs out of production; f u r t h e r , that i f he pays his share 
as provided herein, he should re-air. l i a b l e for operating costs 
but should not be l i a b l e f o r r i s k charges. 

(13) That no evidence was presented shewing that C I K 
has f a i l e d t o a f f o r d Taylor or other i n t e r e s t owners i n the u n i t 
the opportunity to recover t h e i r j u s t and f a i r share of the gas 
from the Carlsbad "13" Well No. 1, and there i s no evidence 
th a t c o r r e l a t i v e r i g h t s have been impaired. 

(14) That no evidence was presented showing that C 4 X 
has caused waste by i t s operation of the w e l l . 

(15) That although c e r t a i n of the accounting and operational 
procedures employed by C I K i n the past appear to have been 
less than s a t i s f a c t o r y , these have apparently now been corrected. 
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(16) That although the evidence i n t h i s case establishes 
t h a t C 4 K has boon grossly lax i n thc observance of c e r t a i n 
D i v i s i o n rules and orders, p a r t i c u l a r l y as they r e l a t e to the 
f i l i n g of forms and reports, and tho establishment of an escrow 
account i n accordance w i t h Order (12) of Order No. R-5332, 
the Commission cannot f i n d t h i s to be grounds f o r removal of 
C & K as operator of the w e l l a t t h i s time, and i t should be 
permitted to continue as operator, pending f u r t h e r order of 
the Commission or D i v i s i o n . 

(17) That Taylor's request that C & K be removed as 
operator should therefore be denied. 

IT IS THEREFORE ORDERED: 

(1) That the a p p l i c a t i o n of B i l l Taylor f o r removal of 
C&K. Petroleum, Inc., as operator of the Carlsbad "13" Well 
No. 1 located in Unit G of Section 13, Township 22 South, Range 
26 East, NV.I-M, South Carlsbad F i e l d , Eddy Cour.ty, New Mexico, 
i s hereby der. led • 

(2) That w i t h i n 30 days from the e f f e c t i v e date of t h i s 
Order, B i l l Taylor s h a l l have the r i g h t to pay his share of the 
actual w e l l costs of 5551,903.87 to the operator of said 
Carlsbad "13" Well No. 1 i n l i e u of paying his share of said 
costs out cf production, and should ho pay his share as provided 
abeve, he s h a l l remain l i a b l e for operating costs but s h a l l not 
be l i a b l e for r i s k charges. 

(3) Thar a l l provisions of Order No. R-5332 not i n c o n f l i c t 
herewith s h a l l remain i n f u l l force and e f f e c t . 

(4) That j u r i s d i c t i o n cf t h i s cause i s retained f o r the 
entry of such f u r t h e r orders as the Commission may deem necessary. 

DONE at Santa Fe, New Mexico, on the day and year herein
above designated. 

STATE OF NEW MEXICO 
OIL CONSERVATION CCC 

S E A L 
f d / 



A G R E E M E N T 

C 5 K P e t r o l e u m , I n c . , i s th< , .ae a p p l i c a n t f o r compulsory 
p o o l i n g and a n o n - s t a n d a r d gas p r o r a t i o n u n i t i n Case K o . 
5807 b e f o r e the KeK Mexico O i l Conse rva t ion Commission, Wednesday 
November 10, 1976. B i l l T a y l o r and W i l l i a m A. P a ° e 
o f i n t e r e s t s i n the m i n e r a l s u n d e r l y i n g 
s t a n d a r d u n i t t h a t w o u l d be a f f e c t e d bv _ 

are owners 
the proposed non 
a p o o l i n g o r d e r . 

B i l l T a y l o r r ep re sen t s t h a t he has the r i g h t t o b i n d 
W i l l i a m A. Page, and E. W. Hooper, E x p l o r a t i o n Manager f o r C 5 
K P e t r o l e u m , I n c . , r ep re sen t s t h a t lie has thc r i g h t " t o e n t e r 
i n t o t h i s agreement on b e h a l f o f C K Pet ro leum^ I n c . 

C 5 K P e t r o l e u m , I n c . , agrees t h a t a t the p r e s e n t a t i o n 
o f t h i s case i t w i l l no t see); a ris"k f a c t o r i n excess o f 
120%, t h a t i s i t w i l l seek the r i g h t to r ecover i t s r easonab le 
cos t s o f d r i l l i n g , c o m p l e t i n g and e q u i p p i n g the s u b j e c t w e l l , 
p l u s 120% o f t h a t amount as a r i s k f a c t o r f o r d r i l l i n g the 
w e l l , as p r o v i d e d by -New Mexico s t a t u t e s , and the r u l e s and " 
r e g u l a t i o n s o f the Commission. 

B i l l T a y l o r acknowledges r e c e i p t o f e s t i m a t e d w e l l cos t s 
i n the f o r m o f an A . F . E . , g iven t o him t h i s da t e , and C f, K 
Pe t ro l eum I n c . , agrees t h a t B i l l T a y l o r s h a l l have t h i r t y days 
f r o m - t h i - s d a t e - i n which to pay h i s share o f es t i m a t e d - w e l l 
co s t s i n l i e u o f p a y i n g such share out o f p r o d u c t i o n , and 
the reby a v o i d payment o f the 120£ r i s k f a c t o r . 

B i l l T a y l o r s h a l l have the r i g h t t o take, h i s gas i n 
k i n d , a f t e r payout o f the w e l l , p r o v i d e d t h a t he s h a l l make 
c o n n e c t i o n a t h i s own expense. 

agreed I t i s 
compulsory pooling i n t h i s 
V.'olfcamp and Pennsylvanian 
of any formations above the V.'olfcamp. 

that C § K Petroleum, Inc., docs not seek 
case of any formations other than 

n o t seek p o o l : f o r m a t i o n s , and docs .ng 

BILL TAYLOR, 
f o r W i l l i a m . 

f o r h i m s e l f , 
k. P a r e 

ana E". W. HOOP"!-; 
Pc; t r o l e w . 

I) a t e d : Novo r.-.b e r 9 , 1976 
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IN THE DISTRICT COURT OF EDDY COUNTY 

STATE OF NEW MEXICO 

IN THE MATTER OF THE APPLI- ) 
CATION OF BILL TAYLOR FOR 
ENFORCEMENT AND AMENDMENT ) 
OF ORDER NO. R-5332 EDDY COUNTY, : 
NEW MEXICO OIL CONSERVATION ) 
COMMISSION CASE NO. 6289 : No. CV-78-417 

Petitioner, 

C & K PETROLEUM , INC . , a ) 
Corporation, 

) 

) 

) 

NEW MEXICO ENERGY AND MINERALS : 
DEPARTMENT, OIL CONSERVATION ) 
DIVISION AND BILL TAYLOR, No. CV-78-415 

vs. 

) (CONSOLIDATED) 
Respondents. 

MATKINS AND MARTIN 
P . O . Drawer N 
Carlsbad, New Mexico 88220 
(505) 885-2445 

Attorneys for Petitioner, B i l l Taylor 



INTRODUCTION • 

j Petitioner and Appellant, B i l l Taylor, submits this Brief in support of 
1 I 
| his Petition for Review of the Order of the Oil Conservation Division of the Energy j 

|| and Minerals Department of the State of New Mexico in Case number 6289, Order No. j 

| j 

! R-5332-A. As the Court has allowed Taylor and C & K Petroleum, Inc. (C & K) to j 
; i 

ji submit Briefs on or before the 19th day of July, 1979, and has given each party i n - j 

I 

! eluding the Oil Conservation Division ten (10) days thereafter in which to reply, no j 

j attempt w i l l be made in this Brief to address the issues raised in C & K's Petition for ; 

Review. Taylor w i l l reserve those issues to his Answer Brief to be filed in response ; 

to C & K's Brief in Support of its Petition for Review. 
i 

STATEMENT OF FACTS 

The Oil Conservation Commission (now Oil Conservation Department) 

| entered a forced pooling order in Case No. 5807, Order No. R-5332 on the 30th day 

; of November, 1976 (Exhibit 2-2 and Certified Copy of Order) . The Order forced 

j pooled all mineral interests in the Wolfcamp and Pennsylvanian formations in the 
| North 1/2 of Section 13, Township 22 South, Range 26 East, N . M . P . M . , South 

I Carlsbad Field, Eddy County, New Mexico. C & K, as Applicant, was designated 
j 1 

! operator. A l l nonconsenting working interest owners were to be given an opportunity 

j to pay their estimated share of the well d r i l l ing costs instead of having their share of 

the d r i l l ing costs taken out of production for purposes of reimbursement to the 

! operator. In addition, C & K was awarded a 120% risk charge against any non-

consenting working interest owner who did not pay his proportionate share of the 

estimated well d r i l l ing costs. The working interest owner had thir ty days from the ; 

date the operator supplied him with an estimate of the well costs (and AFE) to con

tribute his proportionate share. The AFE was to be supplied to the working interest! 



owner within th i r ty days prior to the commencement of the d r i l l ing of the wel l . 

The order provided for 7/8th working interest payment and l /8 th 

royalty interest payment in conformity with Section 70-2-17C, NMSA 1978. 

In addition the Order provided for escrowing by C & K of any proceeds i 

from production which are not disbursed for any reason in an account in Eddy County^ 

to be paid to the true owner upon demand and proof of ownership . C & K was to notify 

the Commission of the name and address of the escrow agent within ninety days of the I 

date of entry of the forced pooling order. Subsequent to the entry of Order No. R-5332^ 
i 

Petitioner B i l l Taylor filed an application with the Commission. The application was 

not included in the Transcript sent to this Court. A copy is attached . A hearing was ; 

held on Taylor's application on August 9 and September 11, 1978. Subsequent thereto, 

the Commission entered Order No. R-5332-A in Case No. 6289, the order and case out 

of which this appeal arises. While both orders appear in the record, they have been 

attached to this Brief for ease of referral by the Court. 

While the facts of this case are extensive in nature, a long recitation of 

Statement of Facts without reference to the issues presented would be of l i t t le aid to 

the Court. The necessary reference to facts and pages within the Transcript w i l l 

appear as the argument on each point raised by Taylor in his application are presented 

to the Court in this Brief . 

POINT I 

(THE OIL CONSERVATION DIVISION ERRED IN FAILING 
TO CONSIDER THE RIGHTS OF W . A . PAGE, JR ., A 
WORKING INTEREST OWNER IN AFFORDING RELIEF 

FROM IMPOSITION OF THE 120% RISK CHARGE 

In Order R-5332-A, the Division made the following Findings of Fact: 

" (7) That C & K failed to furnish the Commission and each known 
working interest owner an itemized schedule of estimated well 
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costs after the effective date of Order No. R-5332 and within 
thir ty days prior to commencing a well in accordance with 
Order (3) of said Order. 

(8) That Taylor was therefore not afforded the opportunity to 
pay his share of estimated well costs to the operator in accordance 
with said Order No. R-5332 in lieu of paying his share of reason
able well costs out of production. 

(9) That Taylor should be afforded the opportunity to pay 
his share of reasonable well costs now in lieu of paying the 
same out of production. 

(12) That within thir ty days from the effective date of this 
order, Taylor should have the r ight to pay his share of the 
actual well costs to the operator in lieu of paying his share 
of said well costs out of production; fur ther , that i f he pays 
his share as provided herein, he should remain liable for 
operating costs but should not be liable for r isk charges. " 

The Division entered an order allowing Taylor thir ty days from the date 

of the order to pay his share of the well costs in lieu of paying his share out of pro

duction, and thereby not remain liable for the r isk charges. The Findings of Fact 

by the Division recognize failure of notice to working interest owners, yet i t failed ; 

to afford any relief to anyone but Taylor. The Commission had sufficient evidence 

before i t so as to be aware that W . A . Page, J r . , was a working interest owner (Exhibit 

i 

2-1: August 9, TR. p . 16-17) . The Application of C & K Petroleum in Cause No. 

5807 for a forced pooling order stated that to the best of its information and belief, ! 

B i l l G . Taylor and Mr. and Mrs. W. A . Pate (sic) (W. A . Page, J r . ) was non- j 
i 

consenting working interest owners with a total working interest of 47. 75 acres. j 

Section 70-2-11 NMSA 1978 Comp. , empowers the Oil Conservation 

Division to protect the correlative rights of individuals having an interest in a well 

and the production therefrom. The statute provides, 

" . . .to that end, the Division is empowered to make and 
enforce rules, regulations and orders, and to do whatever 
may be reasonably necessary to carry out the purpose of this 
act, whether or not indicated or specified in any section 
hereof." 
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The Court is also referred to Section 70-2-17 A and C NMSA 1978 Comp., which 

goes to the Division's authority to deal with correlative rights mineral interest owners. 

Section 70-2-33H NMSA 1978 Comp., defines correlative rights as: 

" . . . the opportunity afforded, so far as i t is practicable ! 
to do so, to the owner of each property in a pool to produce ' 
without waste his just and equitable share of an oil or gas, or 
both, in the pool, being an amount, so far as can be practic-
ably determined, and so far as can be practicably obtained 
without waste, substantially in the proportion that quantity 
of recoverable oil or gas, or both, under such property | 
bears to the total recoverable share of the reservoir energy. " 

An integral part of the concept of correlative rights is the r ight of an 

interest owner to recover his fair share of the return on the production of oi l or gas 

when his interest is pooled with other interests. To that end the Commission in 

Order No. R-5332 specified steps for C & K as operator to take in giving the working i 

interest owners an opportunity to pay their fair share of the drilling costs and avoid ' 
i 

imposition of the risk charge which is authorized by Section 70-2-17C NMSA 1978 Comjp. 
I 

In entering its Order R-5332A, giving Taylor a r ight to pay his share of the actual 

well costs so as to avoid imposition of the r isk charge, the Commission was clearly 

looking out for the correlative rights of B i l l Taylor and fashioning an Order that i t j 

deemed appropriate to meet that goal as authorized by Section 70-2-11, supra. 

The Commission failed to meet i t statutory charge of protecting the correlative rights j 
i 

of W. A . Page, Jr . If Taylor was harmed and needed to be afforded relief, so should j 

Page. The Commission was put on notice that W. A . Page, J r . , desired to have his 

rights determined. Throughout the hearings reference was made by Taylor to the 

interests of Taylor and Page. Taylor sought to directly represent Page. The 

Commission informed Taylor that he could not represent Page as he was not Page's 

attorney. This writer has reviewed the statutes affecting the Oil Conservation Com- ; 

mission as well as the Rules and Regulations of the Commission. Nowhere is there any 
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statute or rule or regulation limiting the r ight of an individual to be represented by 

somebody who is not an attorney licensed to practice before the Supreme Court of the 

State of New Mexico. The only limitation is found in Rule 1203 regarding initiating 

of a hearing. The Rule indicates that an individual seeking a hearing should f i le 

an application. It states: "The application shall be signed by the person seeking 

the hearing or by his attorney." Taylor signed the application. He certainly had the 

r ight to represent Page. It was arbitrary and capricious on the part of the Commission 

to fai l to make inquiry as to the correlative rights of Page and further arbitrary and i 

capricious on the part of the Commission to enter an Order on behalf of Taylor 

affecting his correlative rights when the same Order was not made equally applicable 

to Page when his correlative rights were affected in the same way. Due process 

demands equal treatment of Taylor and Page's r ights . The Commission has clearly 

failed to exercise its broad powers as mandated by statute to protect the correlative 

rights of the interest owners. The cause should be remanded to the Commission 

with direction to enter the appropriate Orders protecting the correlative rights of 

W. A. Page, Jr . , as to imposition of the 120% risk charge in the same manner as 

remedy was afforded to Taylor. 

POINT I I 

THE DIVISION ERRED IN FAILING TO GRANT 
TAYLOR'S APPLICATION FOR REHEARING AS 
TO CONTINUED VIOLATIONS OF PARAGRAPH , 

12 OF ORDER R-5332 

Order R-5332 (12) required C & K to escrow in Eddy County proceeds 

from the sale of production "not disbursed for any reason" to be paid to the owners 

upon demand and proof of ownership . C & K had violated this provision by not 

escrowing the funds nor placing them in Eddy County. C & K had held them in sus- j 

pense and commingled them with other capital of C & K. It was not until just before ! 

I 
i 

I 
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the September 11, 1978 hearing, and after the August 9, 1978 hearing that the funds 

were finally deposited in Eddy County (August 9, TR. p . 103-104; September 11, 

TR. p . 177-179) . 

Taylor f i led his application for rehearing with the Division within the 

time period prescribed by Section 70-2-25 NMSA 1978 Comp. Between the hearing 

of September 11, 1978 and entry of Order K-5332-A, Taylor became aware of new 

continued violations of paragraph 12 of Order R-5332 . The violations consisted 

of the continuing failure of C & K to place the funds in an escrow account and failure 

to submit escrow instructions to the depository bank, The American Bank of Carlsbad. 

Taylor also became aware of failure of C & K to allow payment of escrowed funds upon 

demand and proof of ownership. This point w i l l be further refined in Point I I I . 

Taylor notified the Division. Copies of letters notifying the Division are attached 

hereto. A review of the record submitted to this Court by the Division shows a failure 

i 

to include those letters. Request is being made of the Division to supply those letterjs 

as a part of the record and a supplementation to the record. Up unt i l the Commission 

either granted Taylor's application for rehearing or denied Taylor's application for ! 

rehearing the Division retained jurisdiction over the cause. The Division had new 

evidence or continuing violations. It failed to conduct a hearing or address 

itself to the alleged new violations. Before allowing an appeal, the Division should 

have heard the new evidence or inquired as to the new evidence and ruled upon the 

allegations of continued violations. This Court should remand this cause to the 

Division with instructions to the Division to conduct an investigation as to the new 

evidence presented by Taylor and to rule specifically thereon. A l l issues timely 

presented should have been ruled upon. 

POINT I I I 

THE COMMISSION ERRED IN FAILING TO ORDER C & K 
TO PAY TAYLOR AND PAGE THEIR 1/8TH ROYALTY INTERESTS 

The forced pooling order calls for payment of l /8 th royalty interest and 
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7/8th working interest. This is in conformity with Section 70-2-17C which calls for ! 

i 

payment of the l /8 th royalty "in any event." C & K has held Taylor and Page's royalty 

interest in suspense. The purported reason for holding the runs in suspense was 

Taylor and Page's failure to sign a Division Order acceptable to C & K (August 9, TR. 

p . 94; Taylor's Exhibits 11-1, 15-1 through 15-7, 16-1 through 16-10) . At no time has 

there been any dispute as to acreage ownership of either Taylor or Page (Taylor's 

Exhibit 16-9; Taylor's Exhibit 2-1 , August 9, TR. p . 93) . Nowhere has there been 

any indication of any adverse claim as to any of the mineral interests ownership of 

either Taylor or Page. 

The forced pooling order R-5332 does not require a nonconsenting owner 

to sign a Division Order before royalty can be paid. There exists no statute in New 

Mexico and no regulation promulgated by the Oil Conservation Division requiring the 

execution of a Division Order before an interest owner can obtain his royalty payment 

(August 9, TR. p . 93) . This writer has been unable to f ind any New Mexico case 

addressing itself to the problem . Taylor and Page had no lease . The only order, 

rule , statute or instrument concerning payment of royalties were the forced pooling 

order and Section 70-2-17C, supra. The obligation to pay is absolute and not quali

fied as contained in both the forced pooling order and the statute. C & K cannot raise 

the argument that the Division Order was necessary to protect itself as no quarrel 

existed as to ownership of the mineral interests nor had any adverse claim 

arisen. Division Orders are theoretically to protect the purchasers. 3A Summers, 

Oil and Gas, §590 p . 135; 4 Williams and Meyers, Oil and Gas Law, §701 p . 646. 

That necessity was not present with Taylor and Page. 

C & K, as operator in a forced pool unit has a duty to account to the 

mineral interest for royalty from production. That duty exists where no Division 



Order has been signed. 

4 Williams and Meyers, Oil and Gas Law, Section 704.8 states: 

"There is limited authority that a purchaser may withhold 
payments due a lessor pending a resolution of a title dis
pute even though the lessor is not a party to a division 
order." 

That language carries with i t the reverse implication that i f there is no tit le dispute 

there exists no r ight to withhold payments due a lessor for that lessor is not a party 

to a Division Order . The rest of the language in §704.8 of this treatise clearly 

indicates there exists a duty to pay royalties to the lessor regardless of the 

signing of a Division Order. The New Mexico Statute and the Order of the Oil Con

servation Division pooling Taylor and Page's interests tracks and follows the exist

ing common law as to the obligation for accounting of and payment of royalties on 

production to the working interest owners regardless of the signing of a Division 

Order. 

The situation presented to the Oil Conservation Division in this cause 

is more aggravated than simply a dispute as to an alleged failure by Taylor or Page 

to sign a Division Order. In fact, C & K Petroleum presented to Taylor and Page 

Division Orders drafted by C & K. Taylor returned a Division Order with modifi

cations in that Division Order reflecting deletions that to Taylor were unacceptable. 

C & K refused to accept Taylor's Amended Division Order and maintained a position 

that certain terms had to be contained in the Division Order. (Taylor's Exhibits 11-2, 

16-2 through 16-10) . At no time did the dispute center around the mineral interest 

ownership of either Taylor or Page nor was there any indication that there was any 

concern about an adverse claim as against Taylor and Page's interests. C & K , 

through the testimony of Mr . Gilbert Thompson, indicated whether or not a Division 

Order had been signed should an adverse claim arise as against the mineral interest 
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ownership of either Taylor or Page, or both, C & K would take steps necessary to 

protect its interests (Sept. 11, TR. p . 134- 135) . It is thus clear that C & K was 

prepared to act in case of adverse claim regardless of the signing of a Division Order 

again raising the question as to why should C & K withhold royalty payments to 

Taylor and Page under the circumstances. Taylor repeatedly argued to the Com

mission that the terms which C & K was attempting to impose upon him in the Division 

Order were adhesionary in nature. (Aug. 9, p . 120, p . 92) Taylor was left with 

no bargaining room. He had no option other than to sign a Division Order acceptable 

to C & K before he could have payment. 

This Court is well aware of the case law existent throughout the country 

regarding enforcement of adhesionary provisions in contracts where an unequal 

bargaining relationship exists between parties. C & K had the upper hand on 

Taylor. It had his money. It said to him - sign our deal or we keep your money. 

Such is not equal bargaining. 

At certain points in the August 9th hearing, discussions occurred 

between the Commissioners, Taylor and C & K's attorney regarding a question of 

jurisdiction over royalty interest owners. While the matter is not totally resolved 

in either the August 9th Transcript or the September 11th Transcript, C & K does 

acknowledge that the Commission has jurisdiction over royalty interest owners as 

to their correlative rights but not as to a question as to whom monies are to be paid . 

Taylor has no quarrel with C & K's position as to jurisdiction of the Commission over 

royalty interest owners. (August 9th Transcript, p . 129) 

The issue is whether execution of a Division Order by the mineral 

interest owners who have been forced pooled is within jurisdiction of the Division. 

The question is directly related to correlative rights and does not concern "to 

whom" the payments were to be paid. It is not clear what the Division did with the 
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issue. This Court should f ind the Division to have jurisdiction over the issue and 

remand the matter for division decision in the interest of the correlative rights of 

all mineral interest owners who have been forced pooled. 

The Commission did not rule on the failure of C & K to make the royalty 

payments to Taylor and Page other than by implication in paragraph 16 of the Findings 

of Fact. It is doubtful that the Commission intended to address itself to the royalty 

issue in Finding of Facts No. 16. Payment of royalties to the mineral interest owners : 

in a pooled unit falls within the concept of correlative r ights . The Commission is 

charged with protecting those correlative r ights . The Commission has failed to rule ; 

on this issue and i f i t is impliedly argued that failure to rule on the issue is a denial 

of the issue the Commission has erred, as i t has acted contrary to existing common 

law and statutory law regarding the payment of royalty interests where a Division 

Order has not been signed. The cause should be reversed and remanded to the 

I Division with directions to enter the appropriate orders regarding directing payment •• 

I 

of royalties to Taylor and Page and ru l ing on necessity for signing a Division Order 

by mineral interest owners who have been forced pooled. 

POINT I V 

" THE COMMISSION ERRED IN FAILING TO ASSESS THE 

PENALTY CALLED FOR IN SECTION 70-2-31B NMSA 1978 COMP . 

Section 70-2-31B NMSA 1978 Comp., provides for imposition of a penalty 

up to $1,000.00 per day for each and every day for each and every violation of a 

Commission Regulation, Rule or Order. 

Section 70-2-28, NMSA 1978 Comp., states: 

"Whenever i t shall appear that any person is violating, 
or threatening to violate, any statute of this state with 
respect to the conservation of oil or gas, or both, or 
any provision of this act, or any rule , regulation or 
order made thereunder, the division through the attorney 
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general shall br ing suit against such person in the county 
of the residence of the defendant . . . for penalties, i f 
any are applicable, and to restrain such person from con
tinuing such violation, i f any are applicable, and to re
strain such person from continuing such violations or 
from carrying out the threat of a violation ." (emphasis added) 

Section 70-2-20, NMSA 1978 Comp., provides: 

"Any person who violates any provision of this act or 
any rules, regulation or order of the Commission of 
the Division may pursuant to this act, shall, upon 
conviction, be fined not more than $1,000.00 for each 
violation. Each day during which said violation is 
continued shall be considered a separate and complete 
offense for this purpose." (emphasis added) 

Section 70-2-29, NMSA 1978 Comp., provides: 

"Nothing is this act contained or authorized, and no suit 
by or against the commission or the division, and no 
penalties imposed or claimed against any person for vio
lating any statute of this state with respect to conservation 
of oil and gas, or any provision of this act, or any rule, 
regulation or order issued thereunder, shall impair or 
abridge or delay any cause of action for damages which any 
person may have or assert against any person violating any 
statute of the state with respect to conservation of oil and 
gas, or any provision of this act, or any rule , regulation or 
order issued thereunder. Any person so damaged by the 
violation may sue for and recover such damages as he may 
be entitled to receive. . . ." 

No case law exists in this state construing any of the statutes hereto

fore cited. Section 70-2-31, Part B, requires the Commission or Division to br ing 

the suit for penalty in the District Court. The Commission cannot arbi t rar i ly on 

its own impose the penalty, however, Section 70-2-28, supra., imposes a mandatory 

requirement upon the Commission or Division through the Attorney General's office 

to br ing suit when any person is violating or threatening to violate any rule , regu

lation or order of the Division the Commission has failed to carry out its statutorily 

mandated duty. This duty is ministerial in nature, the Commission has no option 

other than to bring the action when presented with facts showing violations or 

threatened violation. Rule 2 of the Miscellaneous Rules of the Commission impose 

the ministerial duty. The record is undisputed that C & K violated Commission Orders 
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in the following particulars: 

a. C & K failed to provide the working interest owners with an AFE 
within thi r ty days of the date of d r i l l ing as provided for in 
Order R-5332 (Aug. 9, TR. p . 52) 

b . C & K failed to follow provision 5 of the forced pooling order by 
its late and untimely f i l ings of well costs for each day of delinquency 
(Aug. 9, TR. p . 76) 1 

c. C & K failed to accurately and properly report tubing costs 
(Aug. 9, TR. p . 88) and additional costs (Aug. 9, TR. p . 88) 

d. Failure to comply with provision (12) of the forced pooling 
order relating to the escrowing of royalty proceeds. (Aug. 9, ; 

TR. pp. 116, 136, 103) 

e. Failure to comply with provision (12) requiring payment of ] 
royalties to owner upon demand and proof of ownership 
(Aug. 9, TR. p . 125) 

f . C & K had discrepancies in reporting its r i g fuel reports (Aug. 9, 
TR. p . 107) 

g. C & K failed to properly f i le C-115s as required by the Commission 
(Aug. 9, TR. p . 117 and 125) 

h . C & K failed to pay taxes as required by rules and regulations of 
the Oil and Gas Conservation Division (Aug. 9, TR. p . 117) 

Other penalties were requested under 70-3-31A for C & K's failures to comply with 

various requirements of state law and regulations (Aug. 9, TR. p . 98 and 125): 

a. C-101 with certified acreage required (p. 27) 

b. C-103 commencement of d r i l l ing report (p. 30) 

c. C-103 on well casing cementing (p. 30) 

d. C-105 on well completion (p. 33) 

e. D r i l l stem test report (p. 35) 

f. C-122 well potential (p. 35) 

g. C-104 well allowable and authorization to transport (p. 37) 

The record in this cause clearly shows violations and threatened vio

lations. This cause should be remanded to the Commission with the directive by 
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this Court to the Commission carrying out its statutorily mandated duty to br ing an 

action for penalties in the appropriate District Court for the violation of the statutes 

and orders by C & K Petroleum. 

MAT KINS AND MARTIN 

BV 0*^r2&ZU.(/ 
W. T-TMartin, J r . 
P . O . Drawer N ^ C / 
Carlsbad, New Mexico 88220 
Attorney for B i l l Taylor 

WE HEREBY CERTIFY THAT WE HAVE MAIL
ED A COPY OF THE FOP" !NG PLEADING 

i: 
i i 

li 
j. 
i 
i 

i 
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June 30, ly 
1̂2 WelshirJ' 
Carlsbad, New Mexico 88220 

Mr. Joe Ramey, Secretary-Director 
Nev Mexico Oil Conservation Division 
P. 0. Box 2088 
.Santa Fe, New Mexico 87501 

Dear Mr. Ramey: 

Please find enclosed three copies of the application of Bi l l Taylor (& W.A.Page, 
Jr.) for a hearing concerning Order R-5332, operator (C&K Petroleum, Inc.) com
pliance with regulations, and operator removal request. 

I request hearing notification publication in the Carlsbad Current Argus, P.O. 
Box 1629, 620 S. Main, Carlsbad, NM 88220 (Eddy County), as per notice of hear
ing per Statute 65-3-6, as well as the personal notices, etc. the Commission 
customarily undertakes. 

In order that correlative rights be protected with a minimum waste of time, I 
request the Commission, under statute 65-3-7, subponea the following for the 
hearingt 

1. Edward W. Hooper, C&K Representative at hearing 5807 on 11/10/76. 
2. Jason W. Kellahin, C&K Attorney at hearing 5807 on 11/10/76. 
3. David E. Botts, C&K Supervisor of Partnership Accounting. 
U. Jack Taylor, 3802 Highland View Dr., Farmington, NM, witness. 
5* C&K Pet., Inc. records concerning C&K Carlsbad "13" Com., No. 1 Well (lo

cated in the #s Sec. 13, T-22S, R-26E, NMPM, Eddy County, NM), including 
but not limited to: 
a. Phone calls and summaries, 
b. Drilling and completion activities, filings, and records. 
c. Compliance with Order R-5332, 
d. Letters of correspondence, etc., 
e. Oas production, sales, reports, & payments of individual working 

Interest and royalty owners, 
f. Legal documentation of well ownership (dates, etc.), lease copies, 

assignments, partnerships, letters of agreement, etc., 
g. Rights of partnership, liabilities, etc. 

6. TransWestern Pipeline (common gas purchaser of C&K Carlsbad l,"13n Com. No. 
1 Well production) volumn and payment records in manner that such will 

' beUacceptable to the Commission as admittable evidence. 

7. Records of the Oil and Gas Accounting Division, Santa Fe, concerning the 
identified well are needed, in form acceptable to the Commission1 as ad
mittable evidence. 

8. Records of the Oil and Gas Conservation Division on file at Santa Fe and 
Artesia, NM, in form acceptable to the Commission as admittable evidence. 
Testimony from Mr. R.L.Stamets, examiner for the Commission, will also 
be needed. 

Presentation of evidence from a l l sources and with all persons named is intended. 

The Commission is requested to have available an accountant whose figures will 
provide valid and unbiased value of considerations when introduced, and acceptable 
to the Commission as such. (Mr. Stamets stated an evaluation of 80% to 90% in 
favor of gas companies over individual's accounting in conversation, 5/15/78, 
which makes needful an accountant acceptable to the Commission for protection 
of correlative rights). 

It is thought that other interested parties, including those to whom Bill Taylor 
has legally assigned interests but which are not presently on public record, will 
desire appearance at the hearing. 

Sincerely, 

Bil l Taylor 



BEFORE THE 

OIL CONSERVATION DIVISION OF NEW MEXICO 

MN THE MATTER OF THE APPLICATION OF BILL 

T A I L O R (IT W . A . P A G E , J R . ) FOR OPERATOR'S ACCOUNT

I N G , R E G U L A T I O N & ORDER COMPLIANCE; OPERATOR R E 

MOVAL; P R O T E C T I O N O F ROYALTY AND I N T E R E S T OWNER'S 

C O R R E L A T I V E R I G H T S ; & COMMISSION AMENDMENT OF ORDER 

R-5332. 

Comes now B i l l Taylor (& W.A.Page, Jr.) as applicant and applies to the New Mexico 

Conservation Division for a hearing open to a l l interested parties for further 

consideration of Order R-5332, issued by the Commission Nov. 30, 1976, after 

hearing 5807, held in Santa Fe, NM, on Nov. 10, 1976. The legal description 

of the gas well under Order R-5332 i s : C&K Carlsbad "13" Com, No. 1 Well, being 

in the tfa of Sec. 13, T-22S, R-26E, NMPM, Eddy County, New Mexico, operated by 

C&K Petroleum, Inc. of Houston, Texas. 

Applicant desires protection of correlative rights and seeks operator compliance 

with a l l provisions of Order R-5332, New Mexico rules and regulations, along with 

accounting of production, sales, payments, working interests and royalties. 

Applicant requests the Commission to replace C&K Petroleum, Inc. as operator 

and substitute another operator for the well. 

The Commission's attention is called to General Provision of Order R-5332 where

in the Commission retains jurisdiction of this case for futher orders. Ms. Lynn 

Teschendorf's letter to Ass. Att. Gen. Paul Biderman (Apr. 21,'78) and Mr. R. 

SAamet's letter of Feb. 11*, '78, (both on f i l e at Santa Fe) indicate a hearing 

by the Commission to be the proper procedure. 

Wherefore applicant requestB the application be set for hearing before the Com

mission and that after notice and hearing as required by law, the Commission 

enter i t s orders and undertake action as determined necessary'to protect cor-

» relative rights, prevent waste, and enforce New Mexico statutes, regulations, 

and orders. 

Respectfully submitted, 

APPLICATION 

B i l l Taylor 

512 Welshire 

Carlsbad, New Mexico 88220 
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July 10, 1?7o 
CA ?"\.elshire 
Carlsbad, Kcv; Mexico ^iz'i'd'j 

Mr. Joe Ramey, Secretary-Director 
Ms. Lynn Teschendorf, General Counsel 
New Mexico Oil Conservation Division 
P. 0. Box 2036 
Santa Fe, New Mexico d?5C1 

Dear Division. Representatives: 

I have received Ms. Teschendorf1s ccrjnur.ication cf July 7, 197c. The sucpcnea 
procedure outlined would of course be acceptable: however th*s "otlier i n t e r 
ested persons not presently on public record" are not or. public record sc 
that they might remain anonymous. At their request, I do net have the p r i 
vilege to divulge t h e i r iderSties at this time. They are aware of anything 
of which I am. Of course tne public publication of notice of hearing by-
lo c a l paper, etc. f u l f i l l s legal obligation of n o t i f i c a t i o n . 

May 15, 1971", I verbally informed Mr. ?.. Stamc-ts of the'cat'; cf my l e t t e r 
of objection and dispute with C&K Petroleum well costs as being July 19, 
1977. Tne l e t t e r covered several areas of dispute. A copy cf the signed 
return card, c e r t i f i c a t i o n number, etc. with date and person of delivery-
is enclosed f c r your aid. I complied with regulations: the NMCCD has not. 

'..'e do not challenge the 1207 factor. I t is immaterial. V.'e challenge the 
RIGHT of C&K Petroleum to receive i t or the imposition of any penalty being 
imposed upon Taylor and Page. V.'e contend I was ready to pay cur share of 
well costs but have not been allowed to do so because of incompliance of 
C&K Petroleum to Order R-^322 and the lack of tne NMOCD to enforce those 
orders upon C&K. Such enforcement need has been stated to and requested 
of the NMOCD several times. Taylor compliance with regulations; NMOCD f a i l u r e 

I t i s our desire to allow the NMC CD to correct i t s owr. mistake by the hear
ing. John 3:32. One of our attorneys desires to proceed d i r e c t l y to Dis
t r i c t Court with strong argumentation to place the case there. Ve intend 
to acquaint the NMOCD with areas under i t s j u r i s d i c t i o n needing more regu
l a t i o n , the lack of which allows such as C&K (we could name more) to fraud 
individuals and States of millions of dollars. 

V.'e shall attempt to present evidence which w i l l prove fraud, perjury, and 
a flagrant disregard for personal and State rights by C&K from prior to 
force-pooling application through today. 

Tne s l i g h t embarrassment at the hearing of the NMOCD w i l l be a small price 
to pay for the information they w i l l gain. V.'e do intend to state that the 
NMOCD's lack cf enforcement of rules, regulations, statutes, and orders 
allows C&K i t s only legal claim to tne 12051 penalty, etc. and therefore 
C&K's claim to such is not v a l i d . Also s t r i c t e r enforcement of rules, etc., 
i s necessary to protect correlative rights and prevent waste. 

A D i s t r i c t Court presentation w i l l require our proving NMOCD negligence 
of enforcement oi' rules, etc., as well as deal with the mentioned problems. 
The embarrassment there could be greater, ii' the court accepts our evidence. 

li' the NMOCD should aecide to hear the lengthy case in i t s entirety: also 
take constructive action to procure for i t s e l f , under 6?-3-11, a l l the data 
I have indicated i n my l e t t e r with application of 6/30/73, a much more 
favorable image might emerge. 

My subpor.es requests was not a fishing expedition. Tne '.I ZZ wile rs-.uz 
the information from eacn to pursue futher legal action" ac required cf i t 
by law. 1 believe the seriousness of the charges we snail develop along 
with involvement of the persons and records named would make their presence 
desirable i n order that correlative and personal rights oe protectee. Tr.-
public publication I have requested w i l l be more than s u f f i c i e n t for our 
purposes, so: 



Letter to NMOCD, July 10, 1976 

PONEAS OF: 1. Edwaro V;. Hooper; 2. Jasor. '.. Kellahin; 3. David E. Botts: 
l i . Jack Taylor: 5. C&K Petroleum, Inc. records; and 6. Transwestern piDe-
l i n e Co. records. I w i l l make admittable references to them i n hearing. 

I would suggest you might l i k e to determine C&K's legal r i g h t to represent 
a l l partners of record as such rights have net been placed in oublic rec
ords i n Eddy County, New Mexico. 

In view of the statements contained herein, stating error on the part of 
the NMOCD as basis for the NMOCD's refusal to hear the case in entirety, 
I request NMOCD reconsideration toward placing l i m i t a t i o n s on the hearing 
of less than f u l l disclosure and accounting cf C&K Petroleum, Inc.'s deal
ings with the well under Order R-5332 and State statutes, rules, regulations, 
and orders. Any hearing with less w i l l not be adequate to disclose the facts 
needed to protect correlative r i g h t s , and would of necessity require pur
s u i t i n D i s t r i c t Court instead. The seriousness of tne problems is em
phasized by the fact we have l e f t over $13,000 royalty benefits in C&K's 
"suspense" account rather than compromise. 

I f the NMOCD does not desire to hear the case in entirety, dealing with 
a l l facts r e l a t i v e to C&K's obtaining and operating the well, then tne *~ 
NMOCD is requested tc id e n t i f y the specific administrative remedies and 
specific NMOCD rules, regulations, statutes, or order provisions failures 
of B i l l Taylor i n order that the D i s t r i c t Court might give them f u l l valuu, 
and consideration. 

A question exists as to whether Ms. Teschendorf's ocritior: allows tne l e t t e r 
of July 7, 1976 on behalf of the NMOCD to constitute a formal refusal cf 
the NMOCD to a hearing as reouested. I f sc, then t h i s l e t t e r constitutes 
my application for rehearing your decision, requesting a f u l l hearing as 
stated herein. V.'e shall allow attorneys tc begin preparing their appeal 
to the D i s t r i c t Court for consideration cf the f u l l case i n order to be 
certain of compliance with the time l i m i t s of the Division's regulations. 

I have placed more of our case i n w r i t i n g than should ord i n a r i l y be neces
sary, however I w i l l take one more step for the purpose of developing a 
more healthy atmosphere between us. Thomas Marek, a Carlsbad attorney 
has done legal work fo r me (he i s not one of my attorneys i n this case). 
He i s also a personal friend of Jeff Bingaman (most l i k e l y the next At t 
orney General). Perhaps a phone c a l l from Ms. Teschendorf to Mr. Marek 
might ease the apparent h o s t i l i t y enough to allow constructive ef f o r t s 
toward protection of correlative rights. I believe he could provide an 
unbiased opinion as tc whether B i l l Taylor is a blow-hard creating trouble 
or someone with genuine problems for the NMOCD1s consideration, or the 
D i s t r i c t Court's. 

Respectfully submitted, 

Enclosure X*-'0' c ' f 1 *^ f*^"t 

P.C. I continue to oispute one 
costs and efforts to apply 120 
would not apply ocyonc d r i l l i n g 
I shall so state to C.;K for th 

to 

C&K accounting i? a major part 

continual additions 

on 

of ir.v obiectior. to t h - i r b-. in 0 oera t o r . Copy enclosed, 

m c i o s u r e 
L e M ~ +0 frtJ.) A r H - J l J 7 / / o / 7 » 



September 20, 1978 
SI 2 Wnishire 
Carlsbad', New Mexico 86220 

American Bank of Carlsbad 
P.O. Box 1689 

Carlsbad, New Mexico 88220 

Dear Escrow Department: 

In the hearing of Case 6289 on September 11, 1978, at Santa Fe, New Mex
ico before the New Mexico Oil Conservation Division Commissioners, Mr. 
Gil Tompson of C&K Petroleum, Inc. stated C&K Petroleum had placed approx
imately t h i r t y thousand dollars ($30,000) in an escrow account in the Amer
ican Bank of Carlsbad for unpaid royalty owners of C&K Carlsbad 13, No. 1 
Well, i n compliance with Provision No. 12 of Order R-5332 of the NMOCD 
dated November 30, 1976. 

Provision 12 of the NMOCD Order R-5332 states: "That a l l proceeds from 
production from the subject well which are not disbursed for any reason 
shall be placed i n escrow in Eddy County, New Mexico, to be paid to the 
true owner thereof upon demand and proof of ownership; that the operator 
shall n o t i f y the Commission of the name and address of the escrow agent 
within 90 days from the date of this order." 

I respectfully request my share of the royalty funds established i n the 
escrow account. 

In the event the American Bank of Carlsbad cannot furnish my royalty mon
ies herewith, I request information as to exactly what is needed to ob
tai n my money; exactly how much money is established i n the fund for me; 
which months production are designated in the fund; and how the account 
is established so that my individual royalty i s recognized. 

Sincere]y, 

B i l l Taylor 

Xerox: C&K Petroleum, Inc.* e~U«^ *.;< * W- i»." * i « 
New Mexico Oil Conservation Division 

c 
New Mexico C i l Conservation Division: Upon my presenting this l e t t e r to 
Mrs. Barbara Webber of the American Bank of Carlsbad (NM) on the morning 
of Sept. 21, 1978, she requested I contact their attorney. She stated the 
Bank had contacted C&K personnel (upon my having made a verbal request of pay
ment for my interests the prior day) and requested instructions for the escrow 
account; and presently no instructions concerning the royalty interests and 
payments were with the account. 

I presented a copy of this l e t t e r to the attorney; he requested a few days 
time pr i o r my sending my copies. He stated that the account was set up as 
some sort of savings-escrow account, had no royalty payment provisions, and 
C&K had a signature card on the account. He had advised the hank to not 
make any royalty payments on the account as no information as to such interests 
or payments was on record with the bank. 

He phoned Mrs. Webber and stated to her that the escrow account, as existed, 
was not in compliance with the Provision 12 of NMOCD Order R-5332, and he 
would be in la t e r to discuss items concerning the account. 

Xerox: 

B i l l Taylor 

American Bank of Carlsbad C»W. * 6 5 7/Of ^<'* * J • 



M A T K I N S A N D M A H T I N 
A T T O R N E Y S A T L A W 

C A S W E L L S N E A L l a X - m M 
« O I N O R T H C A N A L S T R E E T 

J E R O M E D M A T K I N S 
P O D R A W E R N 

W T M A R T I N . J R 
CARLSBAD NEW MEXICO SfiaSO 

September 26, 1978 

M r . B i l l Tay lor 
512 Welshire 
Carlsbad, NM 88220 

Dear M r . Taylor : 

As you are aware, this of f ice represents the Amer ican Bank of Ca r l s 
bad. 

We have reviewed your demand le t ters to the Amer ican Bank's escrow 
department. C & K Petroleum has deposited $30,000 in a savings ac
count in i t s name in the Amer ican Bank. This account is not an escrow 
account nor have any escrow instruct ions been sent to the Amer ican 
Bank. The Amer ican Bank has no authorization or instructions to pay 
any port ion of the savings account to you and can only pay the proceeds 
to C & K Petroleum. 

The Amer ican Bank of Carlsbad i s , therefore , unable to f u l f i l l your 
requests i n the le t ter of September 20, 1978. 

cc: M r . Je r ry N . Jones 
President 
Amer ican Bank of Carlsbad 
P. O. Box 1689 
Carlsbad, NM 88220 

Yours very t ru ly , 

MATKINS AND MARTIN 

W. T. M a r t i n , Jr . 

ebg 



STATE OF NEW MEXICO 

ENERGY AND MINERALS DEPARTMENT 
OIL CONSERVATION DIVISION 

BRUCE KING 
GOVERNOB 

LARRY KEHOE 
SECBETARY C E R T I F I C A T E 

POST OFFICE BOX 2088 
STATE LAND OFFICE BUILDING 
SANTA FE. NEW MEXICO B7501 

(5051 827-2434 

TO WHOM IT MAY CONCERN: 

I , JOE D. RAMEY, Director of the O i l Conservation D i v i s i o n of 
the New Mexico Energy and Minerals Department, do hereby c e r t i f y 
t h a t the attached i s a tru e and cor r e c t copy of Order No. R-5332 
i n Case No. 5807 on f i l e i n t h i s o f f i c e . 

March 2, 1979 

STATE OF NEW MEXICO) 
) ss . 

COUNTY OF SANTA FE ) 

The foregoing instrument was acknowledged before me t h i s 2nd 
day of March, 19 79. 

X 
Q i . X : , .•<• / \ , : , . i " y ̂  v / -; 

NOTARY PUBLIC 
My Commission Expires: 



DEFO^ THE OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXIL 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION OF NEW MEXICO FOR 
THE PURPOSE OF CONSIDERING: 

CASE NO. 5807 
Order No. R-5332 

APPLICATION OF C & K PETROLEUM, INC. 
FOR COMPULSORY POOLING AND A NON-STANDARD 
UNIT, EDDY COUNTY, NEW MEXICO. 

ORDER OF THE COMMISSION 

BY THE COMMISSION; 

This cause came on f o r hearing a t 9 a.m. on November 10, 
1976, a t Santa Fe, New Mexico, before Examiner Richard L. Stamets. 

NOW, on t h i s 30th day of November, 19 76, the Commission, 
a quorum being present, having considered the testimony, the 
record, and the recommendations of the Examiner, and being 
f u l l y advised i n the premises, 

FINDS: 

(1) That due p u b l i c n o t i c e having been given as req u i r e d 
by law, the Commission has j u r i s d i c t i o n of t h i s cause and the 
subject matter t h e r e o f . 

(2) That the a p p l i c a n t , C & K Petroleum, I n c . , seeks an 
order p o o l i n g a l l mineral i n t e r e s t s i n the Wolfcamp and 
Pennsylvanian formations u n d e r l y i n g the N/2 of Section 13, 
Township 22 South, Range 26 East, NMPM, South Carlsbad F i e l d , 
Eddy County, New Mexico. 

(3) That the a p p l i c a n t has the r i g h t t o d r i l l and proposes 
to d r i l l a w e l l 16 80 f e e t from the North l i n e and 19 80 f e e t 
from the East l i n e of said Section 13 to be dedicated t o a 
non-standard 336.6-acre u n i t . 

(4) That there are i n t e r e s t owners i n the proposed 
p r o r a t i o n u n i t who have not agreed to pool t h e i r i n t e r e s t s . 

(5) That t o avoid the d r i l l i n g of unnecessary w e l l s , t o 
pr o t e c t c o r r e l a t i v e r i g h t s , and t o a f f o r d t o the owner of each 
i n t e r e s t i n s a i d u n i t the o p p o r t u n i t y to recover or receive 
without unnecessary expense h i s j u s t and f a i r share of the gas 
i n said p o o l , the subject a p p l i c a t i o n should be approved by 
pooling a l l mineral i n t e r e s t s , whatever they may be, w i t h i n s a i d 
u n i t . 
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(6) That the a p p l i c a n t should be designated the operator 
of t h e . s u b j e c t w e l l and u n i t . 

(7) That any non-consenting working i n t e r e s t owner should 
be a f f o r d e d the o p p o r t u n i t y t o pay h i s share of estimated w e l l 
costs t o the operator i n l i e u o f paying h i s share of reasonable 
w e l l costs, out of production. 

(8) That any non-consenting working i n t e r e s t owner t h a t 
does not pay h i s share of estimated w e l l costs should have 
w i t h h e l d from production h i s share of the reasonable w e l l costs 
plus an a d d i t i o n a l 120 percent thereof as a reasonable charge 
f o r the r i s k i n v o l v e d i n the d r i l l i n g of the w e l l . 

(9) That any non-consenting i n t e r e s t owner should be 
a f f o r d e d the o p p o r t u n i t y t o o b j e c t t o the a c t u a l w e l l costs 
but t h a t a c t u a l w e l l costs should be adopted as the reasonable 
w e l l costs i n the absence of such o b j e c t i o n . 

(10) That f o l l o w i n g determination of reasonable w e l l costs, 
any non-consenting working i n t e r e s t owner t h a t has paid h i s 
share of estimated costs should pay t o the operator any amount 
t h a t reasonable w e l l costs exceed estimated w e l l costs and 
should receive from the operator any amount t h a t paid estimated 
w e l l costs exceed reasonable w e l l c osts. 

i 
(11) That $1,000 per month w h i l e d r i l l i n g and $150 per 

month w h i l e producing should be f i x e d as reasonable charges 
f o r s u p e r v i s i o n (combined f i x e d r a t e s ) ; t h a t the operator 
should be authorized t o w i t h h o l d from production the 
p r o p o r t i o n a t e share o f such supervision charges a t t r i b u t a b l e 
t o each non-consenting working i n t e r e s t , and i n a d d i t i o n t h e r e t o , 
the operator should be authorized to w i t h h o l d from production 
the p r o p o r t i o n a t e share of a c t u a l expenditures required f o r 
operating the subject w e l l , not i n excess of what are reasonable, 
a t t r i b u t a b l e t o each non-consenting working i n t e r e s t . 

(12) That a l l proceeds from production from the subject 
w e l l which are not disbursed f o r any reason should be placed 
i n escrow t o be paid to the t r u e owner thereof upon demand and 
proof of ownership. 

(13) That upon the f a i l u r e of the operator o f said pooled 
u n i t t o commence d r i l l i n g of the w e l l to which said u n i t i s 
dedicated on or before February 28, 1977, the order pooling 
said u n i t should become n u l l and v o i d and o f no e f f e c t 
whatsoever. 
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IT IS THEREFORE ORDERED: 

(1) That a l l mineral i n t e r e s t s , whatever they may be, 
i n the Wolfcamp and Pennsylvanian formations underlying the 
N/2 of Section 13, Township 22 South, Range 26 East, NMPM, 
South Carlsbad F i e l d , Eddy County, New Mexico, are hereby 
pooled t o form a non-standard 336.6-acre gas spacing and 
p r o r a t i o n u n i t t o be dedicated t o a w e l l t o be d r i l l e d 1680 
f e e t from the North l i n e and 19 80 f e e t from the East l i n e of 
sai d Section 13. 

PROVIDED HOWEVER, t h a t the operator o f said u n i t s h a l l 
commence the d r i l l i n g of said w e l l on or before the 28th day 
of February, 1977, and s h a l l t h e r e a f t e r continue the d r i l l i n g 
of s a i d w e l l w i t h due d i l i g e n c e t o a depth s u f f i c i e n t to t e s t 
the Pennsylvanian formation; 

PROVIDED FURTHER, t h a t i n the event s a i d operator does not 
commence the d r i l l i n g of said w e l l on or before the 2 8th day of 
February, 1977, Order (1) of t h i s order s h a l l be n u l l and v o i d 
and of no e f f e c t whatsoever; unless s a i d operator obtains a 
time extension from the Commission f o r good cause shown. 

PROVIDED FURTHER, t h a t should s a i d w e l l not be d r i l l e d t o 
completion, or abandonment, w i t h i n 120 days a f t e r commencement 
t h e r e o f , s a i d operator s h a l l appear before the Commission and 
show cause why Order (1) o f t h i s order should not be rescinded. 

(2) That C & K Petroleum, I n c . i s hereby designated the 
operator o f the subject w e l l and u n i t . 

(3) That a f t e r the e f f e c t i v e date of t h i s order and 
w i t h i n 30 days p r i o r t o commencing s a i d w e l l , the operator 
s h a l l f u r n i s h the Commission and each known working i n t e r e s t 
owner i n the subject u n i t an itemized schedule o f estimated 
w e l l c o s t s . 

(4) That w i t h i n 30 days from the date the schedule of 
estimated w e l l costs i s furnished t o him, any non-consenting 
working i n t e r e s t owner s h a l l have the r i g h t t o pay h i s share 
of estimated w e l l costs to the operator i n l i e u of paying h i s 
share of reasonable w e l l costs out of pro d u c t i o n , and t h a t any 
such owner who pays h i s share o f estimated w e l l costs as pro
vided above s h a l l remain l i a b l e f o r o p e r a t i n g costs but s h a l l 
not be l i a b l e f o r r i s k charges. 

(5) That the operator s h a l l f u r n i s h the Commission and 
each known working i n t e r e s t owner an itemized schedule o f 
ac t u a l w e l l costs w i t h i n 90 days f o l l o w i n g completion o f the 
w e l l ; t h a t i f no o b j e c t i o n t o the a c t u a l w e l l costs i s received 
by the Commission and the Commission has not objected w i t h i n 4 5 
days f o l l o w i n g r e c e i p t of said schedule, the ac t u a l w e l l costs 
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shal l be the reasonable w e l l costs; provided however, that i f 
there i s an objection to actual well costs w i t h i n said 45-day 
period the Commission w i l l determine reasonable well costs 
a f t e r public notice and hearing. 

(6) That within 60 days following determination of 
reasonable'well costs, any non-consenting working i n t e r e s t 
owner that has paid his share of estimated costs i n advance 
as provided above s h a l l pay to the operator his pro rata share 
of the amount that reasonable w e l l costs exceed estimated w e l l 
costs and s h a l l receive from the operator his pro rata share 
of the amount that estimated well costs exceed reasonable 
we l l costs. 

(7) That the operator i s hereby authorized to withhold 
the following costs and charges from production: 

(A) The pro rata share of reasonable well costs 
a t t r i b u t a b l e to each non-consenting working 
i n t e r e s t owner who has not paid his share 
of estimated well costs w i t h i n 30 days from 
the date the schedule of estimated w e l l 
costs i s furnished to him. 

(B) As a charge for the r i s k involved i n the 
d r i l l i n g of the w e l l , 120 percent of the i 
pro rata share of reasonable well costs 
a t t r i b u t a b l e to each non-consenting working 
i n t e r e s t owner who has not paid his share 
of estimated w e l l costs w i t h i n 30 days from 
the date the schedule of estimated well 
costs i s furnished to him. 

(8) That the operator s h a l l d i s t r i b u t e said costs and 
charges withheld from production to the parties who advanced 
the w e l l costs. 

(9) That $1,000 per month while d r i l l i n g and $150 per 
month while producing are hereby f i x e d as reasonable charges 
for supervision (combined fixed r a t e s ) ; that the operator i s 
hereby authorized to withhold from production the proportionate 
share of such supervision charges a t t r i b u t a b l e to each non-
consenting working i n t e r e s t , and i n addition thereto, the 
operator i s hereby authorized to withhold from production the 
proportionate share of actual expenditures required for 
operating such w e l l , not i n excess of what are reasonable, 
a t t r i b u t a b l e to each non-consenting working i n t e r e s t . 

(10) That any unsevered mineral i n t e r e s t s h a l l be considered 
a seven-eighths (7/8) working i n t e r e s t and a one-eighth (1/8) 
royalty i n t e r e s t for the purpose of a l l o c a t i n g costs and 
charges under the terms of t h i s order. 
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(11) That any w e l l costs or charges which are t o be p a i d 
out o f ^ p r o d u c t i o n s h a l l be w i t h h e l d only from the working 
i n t e r e s t s share o f production, and no costs or charges s h a l l 
be w i t h h e l d from production a t t r i b u t a b l e t o r o y a l t y i n t e r e s t s . 

(12) That a l l proceeds from production from the s u b j e c t 
w e l l which are not disbursed f o r any reason s h a l l be placed i n 
escrow i n Eddy County, New Mexico, to be paid t o the t r u e 
owner t h e r e o f upon demand and proof o f ownership; t h a t the 
operator s h a l l n o t i f y the Commission of the name and address 
of said escrow agent w i t h i n 90 days from the date of t h i s 
order. 

(13) That j u r i s d i c t i o n of t h i s cause i s re t a i n e d f o r the 
entry o f such f u r t h e r orders as the Commission may deem 
necessary. 

DONE at Santa Fe, New Mexico, on the day and year h e r e i n 
above designated. 

STATE OF NEW MEXICO 
OIL CONSERVATION COMMISSION 

S E A L 

d r / 



STATE OF NEW MEXICO 

ENERGY AND MINERALS DEPARTMENT 
OIL CONSERVATION DIVISION 

POST OFFICE BOX 208B 
STATE LANO OFFICE BUILDING 
SANTA FE. NEW MEXICO B7501 

C E R T I F I C A T E sosi 827-2434 

TO WHOM IT MAY CONCERN: 

I , JOE D. RAMEY, Director of the O i l Conservation D i v i s i o n of 
the New Mexico Energy and Minerals Department, do hereby c e r t i f y 
t h a t the attached i s a tru e and co r r e c t copy of Order No. R-5332-A 
i n Case No. 6289 on f i l e i n t h i s /Cfd-ice. 

March 2, 1979 

BRUCE KING 
GOVERNOR 

LARRY KEHOE 
SECRETARY 

STATE OF NEW MEXICO ) 
) S S . 

COUNTY OF SANTA FE ) 

The foregoing instrument was acknowledged before me t h i s 2nd 
day of March, 19 79. 

NOTARY PUBLIC 

My Commission Expires: 



STATE OF NEW MEXICO 
ENERGY AND MINERALS DEPARTMENT 

% OIL CONSERVATION DIVISION 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION OF NEW MEXICO FOR 
THE PURPOSE OF CONSIDERING: 

CASE NO. 6289 
Order No. R-5332-A 

APPLICATION OF BILL TAYLOR FOR 
ENFORCEMENT AND AMENDMENT OF 
ORDER NO. R-5332, EDDY COUNTY, 
NEW MEXICO. 

ORDER OF THE COMMISSION 

BY THE COMMISSION: 

This cause came on f o r hearing a t 9 a.m. on August 9, 1978, 
and September 11, 1978, a t Santa Fe, New Mexico, before the O i l 
Conservation Commission of New Mexico, h e r e i n a f t e r r e f e r r e d t o 
as the "Commission." 

NOW, on t h i s 17th_ day of October, 1978, the Commission, 
a quorum being present, having considered the testimony presented 
and the e x h i b i t s received a t said hearing, and being f u l l y ad
vised i n the premises, 

FINDS: 

(1) That due public n o t i c e having been given as required 
by law, the Commission has j u r i s d i c t i o n of t h i s cause and the 
subject matter thereof. 

(2) That on November 30, 1976, upon the a p p l i c a t i o n of 
C & K Petroleum, Inc., h e r e i n a f t e r r e f e r r e d t o as "C & K", the 
Commission issued i t s Order Mo. R-5332 pooling the N/2 of Sec
t i o n 13, Township 22 South, Range 26 East, NMPM, South Carlsbad 
F i e l d , Eddy County, New Mexico. 

(3) That t h i s acreage was dedicated t o the Carlsbad "13" 
Well No. 1 located i n Unit G of said s e c t i o n . 

(4) That C & K was appointed the operator of the w e l l by 
Order No. R-5332, and B i l l Taylor, h e r e i n a f t e r r e f e r r e d to as 
"Taylor", was and i s an i n t e r e s t owner i n said w e l l . 
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(5) That on July 5, 1978, Taylor f i l e d an application for 
"operator 1s accounting, regulation and order compliance; 
operator removal; protection of royalty and i n t e r e s t owner's 
correlative rights; and Commission amendment of Order No. R-5332." 

(6) That t h i s cause came on for hearing on August 9, 1978, 
and September 11, 1978. 

(7) That C & K f a i l e d to furnish the Commission and each 
known working interest owner an itemized schedule of estimated 
well costs after the effective date of Order No. R-5332 and 
within 30 days prior to commencing the well in accordance with 
Order (3) of said order. 

(8) That Taylor was therefore not afforded the opportunity 
to pay his share of estimated well costs to the operator i n 
accordance with the terms of said Order No. R-5332 in l i e u of 
paying h i s share of reasonable well costs out of production. 

(9) That Taylor should be afforded the opportunity to pay 
his share of reasonable well costs now in l i e u of paying the 
same out of production. 

(10) That although Taylor objected to well costs as sub
mitted by C & K, including tubing costs, the evidence presented 
shows that actual well costs t o t a l $551,903.87. 

(11) That said well costs of $551,903.87 are reasonable 
costs for the subject well. 

(12) That within 30 days from the effective date of t h i s 
order, Taylor should have the right to pay his share of the 
actual well costs to the operator in l i e u of paying his share of 
said costs out of production; further, that i f he pays his share 
as provided herein, he should remain l i a b l e for operating costs 
but should not be l i a b l e for r i s k charges. 

(13) That no evidence was presented showing that C & K 
has f a i l e d to afford Taylor or other inte r e s t owners in the unit 
the opportunity to recover their j u s t and f a i r share of the gas 
from the Carlsbad "13 Well No. 1, and there i s no evidence 
that c o r r e l a t i v e rights have been impaired. 

(14) That no evidence was presented showing that C & K 
has caused waste by i t s operation of the well. 

(15) That although certain of the accounting and operational 
procedures employed by C & K in the past appear to have been 
l e s s than satisfactory, these have apparently now been corrected. 
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(16) That although the evidence in this case establishes 
that C&K has been grossly lax in the observance of certain 
Division rules and orders, particularly as they relate to the 
fil i n g of forms and reports, and the establishment of an escrow 
account in accordance with Order (12) of Order No. R-5332, 
the Commission cannot find this to be grounds for removal of 
C & K as operator of the well at this time, and i t should be 
permitted to continue as operator, pending further order of 
the Commission or Division. 

(17) That Taylor's request that C & K be removed as 
operator should therefore be denied. 

IT IS THEREFORE ORDERED: 

(1) That the application of B i l l Taylor for removal of 
C&K Petroleum, Inc., as operator of the Carlsbad "13" Well 
No. 1 located in Unit G of Section 13, Township 22 South, Range 
26 East, NMPM, South Carlsbad Field, Eddy County, New Mexico, 
is hereby denied. 

(2) That within 30 days from the effective date of this 
Order, B i l l Taylor shall have the right to pay his share of the 
actual well costs of $551,903.87 to the operator of said 
Carlsbad "13" Well No. 1 in lieu of paying his share of said 
costs out of production, and should he pay his share as provided 
above, he shall remain liable for operating costs but shall not 
be liable for risk charges. 

(3) That a l l provisions of Order Uo. R-5332 not in conflict 
herewith shall remain in f u l l force and effect. 

(4) That jurisdiction of this cause i s retained for the 
entry of such further orders as the Commission may deem necessary. 

DONE at Santa Fe, New Mexico, on the day and year herein
above designated. 

S E A L 
fd/ 
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INTRODUCTION 

This memorandum b r i e f i s submitted by Respondent O i l Conser-1 

v a t i o n Commission (Commission) i n response to the p e t i t i o n f o r 

j u d i c i a l review of Commission Order No. R-5332-A f i l e d h e r e i n 

by P e t i t i o n e r s B i l l Taylor (Taylor) and C & K Petroleum, Inc. 

( C & K ) . The issues ra i s e d by both p e t i t i o n e r s are addressed 

i n t h i s b r i e f . For convenience Commission Orders Nos. R-5332 
j 

and R-5332-A, both relevant t o t h i s case, are attached hereto ! 
i 
i 

as E x h i b i t s B and C, r e s p e c t f u l l y . j 
i 
i 

I t should be noted a t t h i s p o i n t t h a t i t f u l l y appears t h a t ' 
Taylor has abandoned i t s a l l e g a t i o n s t h a t C & K should be 

removed as operator of the Carlsbad 13 Well No. 1 because he has : 

f a i l e d t o renew such a l l e g a t i o n s i n both h i s p e t i t i o n f o r rehear--

ing as w e l l as i n h i s p e t i t i o n f o r j u d i c i a l review under conside 

t i o n before t h i s Court. 

STATEMENT OF FACTS 

The Statements of Fact contained i n P e t i t i o n e r s ' b r i e f s are 

s u f f i c i e n t t o apprise the Court of the issues i n the case. 
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I| SCOPE OF REVIEW 
•j 
il The scope of review i n t h i s case i s li m i t e d . b y the f a c t t h a t 
h 
ji t h i s i s an appeal from an a d m i n i s t r a t i v e order issued pursuant 
i < 

i . 

i; to hearings before the O i l Conservation Commission. The Court, 
ji 

ji t h e r e f o r e , may only look at the record made i n the a d m i n i s t r a t i v e 
i: 

hearing. Continental O i l Company vs. O i l Conservation Commission, 
!: 70 N.M. 310, 325, 326, 373 P.2d 809 (1962). I t should determine 
v 

j; i f the Commission acted a r b i t r a r i l y , c a p r i c i o u s l y or unreasonably; 

ij acted outside the scope of i t s s t a t u t o r y r e s p o n s i b i l i t y ; or 

issued an order not supported by s u b s t a n t i a l evidence. Otero vs. 

jl New Mexico State Police Board, 495 -P.2d 374 , 83 N.M. 594 (1972). 

lj I n the absence of a determination t h a t the Commission acted i n 
j! 
•i one of the above ways, the decision of the Commission should be 
!| 

'. a f f i r m e d . Furthermore, the Court i s not to weigh the evidence 
ii 

!| but i t s i n q u i r y i s l i m i t e d to whether the Commission could reason-
! i 
t j , 

j! ably make i t s f i n d i n g s based on the record before i t . Grace vs. 

j| O i l Conservation Commission, 87 N.M. 205, 531 P.2d 939 (1975). 
I ; — — — — — — — — — 

j ! 

jj Also, the Court i s t o give "...special weight and credence to 
il 
ji the experience, t e c h n i c a l competence and sp e c i a l i z e d knowledge 

i 

j o f the Commission." Grace, supra, a t 208. 
i 
; "Substantial evidence" i s "such relevant evidence as a 

ii 
j: reasonable mind might accept as adequate t o support a conclusion." 
j! F o r t Sumner Municipal School Board vs. Parsons, 82 N.M. 610, 
i | 4 

|| 485 P.2d 366 (1971); Wickersham vs. New Mexico State Board of 
i j 

jj Education, 81 N.M, 188, 464 P.2d 918, Ct. of App. (1970). I n 
ji 
;! deciding whether a f i n d i n g has s u b s t a n t i a l support, the Court 
i j 

;j must review the evidence i n the most favorable l i g h t to support 
•j 
jj the f i n d i n g and reverse only i f convinced t h a t the evidence thus 
i] 

ii viewed together w i t h a l l reasonable inferences to be drawn there-
ji 
ji from, cannot sustain the f i n d i n g . Any evidence unfavorable to 
|| the f i n d i n g w i l l not be considered, Martinez vs. Sears Roebuck 
il 
jj & Company 81 N.M. 371, 467 P. 2d 37, Ct. of App. (1970); United 
I 

j Veterans Organization vs. Now Mexico Property Appraisal Department 

! 84. N.M. 114, 500 P.2d 199, Ct. of App, (1972). 



ORDER NO. R-5332-A IS NOT UNLAWFUL 
AND NOT IN EXCESS OF THE AUTHORITY 

OF THE COMMISSION. 

|j C & K i n i t s b r i e f argues t h a t Findings 13 and 14 were 
'! 

ij f a t a l to the v a l i d i t y of Order No. R-5332-A and thus rendered 
j ! 

jj the order v o i d . The basis of t h i s argument runs on the theory 
jj 
i! t h a t because the two fi n d i n g s found t h a t c o r r e l a t i v e r i g h t s had 
*[ 
ij not been impaired and no waste had occurred from C & K's operation: 

j of the Carlsbad 13 Well No. 1 the Commission had no j u r i s d i c t i o n . ; 
! i 
; This argument completely ignores the i n i t i a l compulsory pooling ' 
j i 
;j Order No. R-5332 applied f o r by C & K and which force-pooled 
' i i 
i; i 

ij Taylor's and others' i n t e r e s t s . ' 
I I 
ii : 

ji Finding No. 5 of Order No. R-5332 s t a t e s : j 
! I 
i; ! 
ij "That to avoid the d r i l l i n g of unnecessary i 
jj w e l l s , t o p r o t e c t c o r r e l a t i v e r i g h t s , and t o a f f o r d j 
jj t o the owner of each i n t e r e s t i n said u n i t the ! 
jj o p p o r t u n i t y to recover or receive w i t h o u t unnecessary j 
• j expense h i s j u s t and f a i r share of the gas i n said j 
|j p ool, the subject a p p l i c a t i o n should be approved by j 
jj p ooling a l l mineral i n t e r e s t s , whatever they may be, I 
jj w i t h i n said u n i t . " j 
ii j 
ji Order No. 13 of Order No. R-5332 st a t e s : i 
ji j 
jj "That j u r i s d i c t i o n o f t h i s cause i s retained i 
ij f o r the entry of such f u r t h e r orders as the j 
;j Commission may deem necessary." j 
jj At f i r s t glance, C & K's argument leaves us on the horns of j !i •' 
ii a dilemna if one were to assume that findings such as the Find- < 
ij . . . . . i 
:| ings 13 and 14 automatically defeated j u r i s d i c t i o n from the : 

ji beginning. To adopt t h i s view would render the powers, and indeed j 
ii ; 

li the purpose, of the o i l conservation s t a t u t e s meaningless. 

A more meaningful and l o g i c a l approach i s t h a t the Commission 

i has continuous j u r i s d i c t i o n to p r o t e c t c o r r e l a t i v e r i g h t s and j 
I • 
| t h a t i t s j u r i s d i c t i o n w i l l not be defeated by f i n d i n g s such as i 
,' j 
ii Findings 13 and 14. J u r i s d i c t i o n must e x i s t f o r the Commission 
M i 
i' . ii t o reach a determination as t o whether c o r r e l a t i v e r i g h t s w i l l i 

i 
li j 

jj be impaired, arc being impaired, or have been impaired depending j 
i; i 

ji on the p a r t i c u l a r f a c t s i t u a t i o n . 

j' I n Order R-5332 the Commission sought t o prevent waste by 
ii r 
jj the d r i l l i n g of unnecessary w e l l s and to p r o t e c t the c o r r e l a t i v e 



t 

r i g h t s of the various i n t e r e s t owners, and i n a d d i t i o n r e t a i n e d 

j u r i s d i c t i o n over the subject matter of the order to carry out 

i t s d u t i e s and to preserve the i n t e g r i t y of i t s ' o r d e r . 

C & K has c i t e d some Mew Mexico Supreme Court cases dealing 

w i t h the powers of the O i l Conservation Commission. Close 

s c r u t i n y of those cases reveals t h a t they are i n a p p l i c a b l e to 

t h i s case. I f anything, these cases lend support t o the p o s i 

t i o n of the Commission. 

Two of these cases are worthy of mention. Continental O i l Co, 

v. O i l Conservation Commission, supra, s t r o n g l y emphasizes the 

r o l e of the Commission w i t h respect to prevention of waste and 

p r o t e c t i o n of c o r r e l a t i v e r i g h t s . j 

Sims v. Mechem, 72 N.M. 186, 382 P.2d 183 (1963) merely ! 

supports the f i n d i n g s made i n Order No. R-5332. The Sims case j 

simply i n v a l i d a t e d an order of the Commission f o r not making a ; 
i 

f i n d i n g t h a t waste would be prevented. Like i n the Continental ' 

case, the New Mexico Supreme Court r u l e d i n Sims t h a t the ! 
j 

Commission had not made j u r i s d i c t i o n a l f i n d i n a s r e l a t i v e t o ! 
" ! 

prevention of waste and p r o t e c t i o n of c o r r e l a t i v e r i g h t s . j 
i 
i 

I n i t s b r i e f C & K has c i t e d much of the s t a t u t o r y power of ! 

the Commission. Included i n those c i t a t i o n s i s Section 70-2-11 | 

NMSA, (.19 78 Comp,) which reads as f o l l o w s : j 
i 

"A. The d i v i s i o n i s hereby empowered, and i t i s : 
i t s duty, to prevent waste p r o h i b i t e d by t h i s act j 
and to protect correlative rights, as in this act \ 
provided. To t h a t end, the d i v i s i o n i s empowered ; 
to make and enforce r u l e s , r e g u l a t i o n s and orders, j 
and to do whatever may be reasonably necessary to 
carry out the purpose of t h i s act, whether or not i 
ind i c a t e d or s p e c i f i e d i n any section hereolH | 

"B. The commission s h a l l have concurrent j 
j u r i s d i c t i o n and a u t h o r i t y w i t h the d i v i s i o n to j 
the extent necessary f o r the commission to perform \ 
i t s d uties as required by lav;." (emphasis added) 

i 

Indeed the foregoing language of Section 7-2-11 i s q u i t e broad 

i n i t s grant of regulatory a u t h o r i t y to the Commission. 

Section 70-2-17 NMSA (1978 Comp.), the compulsory pooling 

s t a t u t e , states t h a t the compulsory pooling orders issued by 
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j the Commission " s h a l l be upon such terms and conditions as are 

ii 
ji j u s t and reasonable and w i l l a f f o r d to the owner or owners of 
ii 
ji each t r a c t or i n t e r e s t i n the u n i t to recover or receive w i t h o u t 

jj 
•i unnecessary expense h i s j u s t and f a i r share of the o i l or gas 
U ,— 
i t 

ij or both...." (emphasis added) 

! | 

•j I n f a c t many of the o i l conservation s t a t u t e s allow the 

!i 1 

jj Commission to give equitable consideration to c e r t a i n s i t u a t i o n s j 
jj j 
;j as may from time t o time e x i s t . The L e g i s l a t u r e l i b e r a l l y j 
1! I 
ii I 
|j s p r i n k l e d such words as " j u s t and equi t a b l e , " " j u s t and f a i r , " j 
ii ! 

Ij and " j u s t and reasonable" i n the conservation s t a t u t e s . See j 
ii Section 70-2-17, supra. The p r o r a t i o n s t a t u t e , Section 70-2-15 j 
i j . 

jj (C) gives e x p l i c i t a u t h o r i t y f o r equitable consideration. I n j 
ij j 
j a d d i t i o n , i t appears t h a t the L e g i s l a t u r e recognized the ; 
i 

j! d i f f i c u l t y t h a t could a r i s e from time to time i n asce r t a i n i n g 

jj 

jj e q u i t a ble shares of o i l and gas t o the various i n t e r e s t owners j 

jj i n a u n i t or pool. Therefore, the l e g i s l a t u r e again resorted j 

jj t o f l e x i b l e language such as "so f a r as i t i s p r a c t i c a b l e t o do j 

ji so" and "so f a r as can be p r a c t i c a l l y determined." See Section j 
ii ! 
; 70-2-17. 
j t 

j There can be no other conclusion but t h a t the Commission 
j had ample a u t h o r i t y i n making i t s r u l i n g under Order No. R-5332-A. 
j ; 
I ; > . 
jj THE COMMISSION FINDINGS ARE j 
I; SUPPORTED BY SUBSTANTIAL j 
ji EVIDENCE. j 
jj i 
J As stated e a r l i e r and i n C & K's b r i e f , the r e a l t e s t of ' 
j 

jj whether there i s s u b s t a n t i a l evidence t o support the Commission's 

jj f i n d i n g s i s whether the Commission could reasonably make the 
ii : 

jj f i n d i n g s . See Grace v. O i l Conservation Commission, supra. j 

jj Order No. 3 of Commission Order No. R-5332 states t h a t I 
1 

jj the operator was to have furnished a l l known working i n t e r e s t j 

il * ! 
<> owners i n the u n i t w i t h an itemized schedule of estimated w e l l ; 

'I ' 
!i j 

jj costs w i t h i n 30 days before commencing the w e l l . I n a d d i t i o n , • 
H j 
1 through Order 4 of Order R-5332 non-consenting working i n t e r e s t j 



owners were allowed to pay t h e i r share of estimated w e l l costs 

provided t h a t such payment was made w i t h i n 30 days a f t e r r e c e i p t 

of the schedule of estimated w e l l costs. 

The relevant f a c t s i n t h i s regard are as f o l l o w s : • 

(1) Order R-5332 was issued on November 30, 1976. 

(2) Taylor received an AFE on November 9 and 10, 1976. 

(3) Spud date of the w e l l was January 16, 1977. 

Tr. 49 | 

(4) Approximate completion date of the w e l l was J 

March 16, 1977. Tr. 62. j 

The i l l u s t r a t i o n presented by .the above f a c t s and dates i s 

t h a t although Taylor received two i d e n t i a l AFE's on the date ; 
i 

of the hearing and the f o l l o w i n g day, the d r i l l i n g of the w e l l 
i 

was not commenced u n t i l more than a year l a t e r . I t would seem ' 

l o g i c a l t h a t the actual estimate f o r w e l l costs would be more j 

r e f i n e d and r e l i a b l e the closer one gets t o the spud date. This j 

i s evident from the sharp r i s e i n tubing costs as evidenced by 

the testimony of Dorothy Brown t o the e f f e c t t h a t tubing costs j 

has been undercharged (Tr, 67) because market value had not 

been assessed to tubing taken from the warehouse, Tr. 65. i 

Taylor simply was not furnished an AFE w i t h i n 30 days p r i o r 

t o commencement of the w e l l . ! 
| 

RISK FACTOR j 

As discussed above, the Commission i n Order No. R-5332, i 

re t a i n e d j u r i s d i c t i o n over the subject matter of the order. j 

A f t e r not complying w i t h the Commission order C & K now complains 

about the removal of the 120 percent r i s k f a c t o r . Had C & K , 

time l y furnished the AFE to Taylor t h i s issue as i t r e l a t e s t o i 

Taylor's c o r r e l a t i v e r i g h t s would not be before t h i s court. j 

The Commission's sole basis f o r removing the r i s k f a c t o r i s j 

the p r o t e c t i o n of c o r r e l a t i v e r i g h t s over which the Commission 

has ample a u t h o r i t y as discussed e a r l i e r . But l e t us go a 

step f u r t h e r and examine C & K's p o s i t i o n as operator of the 
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u n i t w i t h respect to other i n t e r e s t owners i n the u n i t . 

A p p l i c a t i o n of f i d u c i a r y r e s p o n s i b i l i t i e s may be necessary 

to the r e l a t i o n s h i p of the operator under a pooling s i t u a t i o n 

as found i n t h i s case and persons having i n t e r e s t s i n the pooled: 

premises a f f e c t e d . I n t h i s regard see 6 Williams and Meyers, 

O i l and Gas Law, Section 990. By C & K's own admission i t was 

not c a r e f u l i n compliance w i t h the order as w e l l as other 

f i l i n g procedures. See Tr. 125 testimony o f Mr. Tompson, one 
j 

of C & K's witnesses. . ! 
j 
i 

I t seems clear t h a t C & K cannot be heard to complain. j 



THE OIL CONSERVATION COMMISSION 
DID MOT FAIL TO CONSIDER THE 
RIGHTS OF W, A. PAGE, JR. 

The r e a l basis of Taylor's argument on t h i s issue i s t h a t 

Taylor was not allowed to represent Mr. Page at the hearing. The 

OCC had a v a l i d reason f o r not allowing Taylor to represent 

Mr. Page. Simply, Taylor i s not an attorney licensed under the 

rul e s of the New Mexico Supreme Court r e l a t i n g to admission t o 

the p r a c t i c e of law. 

Attached hereto as E x h i b i t A i s Attorney General Opinion 

58-200 issued on September 30, 1958 and s t i l l i n f o r c e . The 

essence of t h i s opinion i s t h a t representation by a layman of 

another before an a d m i n i s t r a t i v e body where the character of the 

acts performed are i n a representative capacity as an advocate 

c o n s t i t u t e s the p r a c t i c e of law. Since Opinion 58-200 i s 

attached hereto i n i t s e n t i r e t y i t s f u r t h e r explanation i s 

unnecessary as the opinion speaks f o r i t s e l f . I t should be 

noted, however, t h a t the s t a t u t e s under discussion and considera

t i o n i n the opinion now are found i n the 1978 Compilation as 

Sections 36-2-9, 36-2-27 and 36-2-28, 

I n a d d i t i o n , i n the case of State ex r e l N o r v e l l v. Cred i t 

Bureau of Albuquerque, 85 N.M. 521, 514 P.2d 40 (1973) the 

New Mexico Supreme Court recognized t h a t an i n d i c i a of the 

p r a c t i c e of law included representation of p a r t i e s before 

a d m i n i s t r a t i v e bodies. 

As i s evident from the record, the Orders under consideration 

i n t h i s case are formal orders. The hearings before the Commis- j 

sion o f t e n are adversary i n nature r e q u i r i n g a special s k i l l and j 

competence obtained through special t r a i n i n g and experience. 

C e r t a i n l y the hearing g i v i n g r i s e to Order No. R-5332-7\ had the 

a t t r i b u t e s of an adversary hearing where witnesses were examined j 

and cross-examined, objections were made and ruled on, f i n d i n g s j 

of f a c t were made and a complete record f o r a possible appeal wasj 

made. 
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Clearly the Commission cannot sanction the unauthorized 

p r a c t i c e of: lav/. 

The contention t h a t Mr. Page's c o r r e l a t i v e r i g h t s were 

impaired i s prepostrous. Mr. Page, nor an attorney h i r e d by 

him, ever objected to the force-pooling order or attended i t s 

hearing. S i m i l a r l y , Mr. Page nor h i s attorney, v/ere present 

a t the second hearing g i v i n g r i s e to Order No. R-5332-A. 

Simply stated, Mr. Page was v a l i d l y t r e a t e d as a non-

consenting i n t e r e s t owner whose i n t e r e s t was assessed a r i s k 

f a c t o r as allowed by the compulsory pooling s t a t u t e , Section 

70-2-17, supra. 
I 
I 

THE COMMISSION DID NOT ERR IN I 
FAILING TO ORDER C & K TO PAY j 
TZiYLOR AND PAGE THEIR 1/8TH 

ROYALTY INTERESTS ' ! 
j 

E a r l i e r i n t h i s b r i e f (with respect t o points raised by j 

C & K ) i t was argued t h a t the Commission's a u t h o r i t y was q u i t e j 
i 

broad i n s o f a r as preventing waste and p r o t e c t i n g c o r r e l a t i v e ; 

r i g h t s were concerned. But l e t us not loose s i g h t of the i 
i 

o r i g i n and purpose of t h a t a u t h o r i t y . 

I t must be remembered t h a t a re g u l a t o r y agency such as ; 
i 
i 

the Commission herein i s not a d j u d i c a t i n g property r i g h t s , but ' 
i 

r a t h e r i s r e g u l a t i n g production of o i l and gas. This issue j 
i 

r a i s e d by Taylor i s one t h a t involves a determination of property 

r i g h t s - t o t a l l y outside the j u r i s d i c t i o n of the Commission or j 
i 
l 

the Executive branch of the s t a t e government. Determination i 

of ownership i n property are j u d i c i a l f u n c t i o n s . Continental ! 

O i l Co. v. O i l Conservation Commission, supra. j 
I 

I t i s t r u e t h a t the compulsory pooling s t a t u t e does c a l l j 
i 

f o r the r o y a l t y i n t e r e s t of i n t e r e s t owners of unleased mineral j 
j 

t r a c t s to be a 1/8 r o y a l t y i n t e r e s t . But the reason f o r setting'; 

a r o y a l t y i n t e r e s t i n the s t a t u t e i s f o r comparable treatment 

w i t h leased t r a c t s i n the u n i t . Generally r o y a l t y i n t e r e s t s 

under an o i l and gas lease have been 1/8 of the gross value of 
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t 

thc production and the r o y a l t y i n t e r e s t has been f r e e from 

costs of production. See 3 Williams, O i l and Gas Law, 

Sections 641, 642.3. 

The p o i n t i s t h a t the s t a t u t e sets a r o y a l t y percentage f o r 

unleased t r a c t s so t h a t there w i l l be a comparable p a r i t y between 

leased and unleased t r a c t s i n a u n i t . 

I f Taylor believes t h a t the r o y a l t y p o r t i o n of h i s i n t e r e s t 
i 

was unlawfully withheld, then his remedy would be in bringing > 

an appropriate act i o n i n a proper c o u r t . I t i s not f o r the j 
j 

Commission t o decide the extent of Taylor's i n t e r e s t nor whether ' 

i t i s necessary f o r Taylor t o sign a d i v i s i o n order before | 
i 
i 

payment. Clearly issues w i t h respect t o language of a d i v i s i o n \ 

order have nothing to do wi t h c o r r e l a t i v e r i g h t s . 

THE COMMISSION DID NOT ERR 
IN FAILING TO ASSESS THE 
PENALTY PROVISIONS OF SECTION 
70-2-31 B NMSA (1978 COMP.) 

The t h r u s t of Taylor's argument i s t h a t the penalty p r o v i - I 

sions of Section 70-2-31 are mandatory. 

We have already quoted Section 70-2-11 to i l l u s t r a t e the 

broad powers of the Commission, Section 70-2-11 would seem j 

to temper the language of Section 70-2-31. I t appears inappro- ! 

p r i a t e t h a t the l e g i s l a t u r e intended t h a t each and every v i o l a - ! 

t i o n of rul e s and orders of the Commission, whether i n t e n t i o n a l i 

or not, be prosecuted w i t h the zeal t h a t Taylor suggests. 

A l e g i s l a t i v e i n t e n t i o n t h a t the word " s h a l l " i s to be 

construed as permissive may appear from the s p i r i t and purpose j 

of an act or from the connection i n which i t i s used. See 

Am Jur 2d, Statutes, Section 26. 

Moreover, i n determining whether a s t a t u t o r y p r o v i s i o n i s 

mandatory or d i r e c t o r y , a reasonable c o n s t r u c t i o n must be given 

ra t h e r than one which would render the s t a t u t e absurd. State v.j 

V i g i l , 74 N.M, 766, 398 P,2d 987 (1965). I n t h i s case Taylor's 
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theory f o r penalizing C & K c e r t a i n l y borders on the absurd, 

when one computes a l a t e , but u n i n t e n t i o n a l , f i l i n g at $1000.00 

per day, l e t alone Taylor's e n t i r e l i s t of C 6 K's v i o l a t i o n s . 

Even assuming t h a t the penalty provisions are mandatory, 

under our set of f a c t s , Taylor's a l l e g a t i o n s are improperly 

brought before t h i s c o u r t . A W r i t of Mandamus i s the method by 

which Taylor can properly b r i n g t h i s issue before the court and 

not through an appeal from an order of the Commission. 

THE COMMISSION DID NOT ERR 
IN FAILING TO GRANT TAYLOR'S 
APPLICATION FOR REHEARING. 

Es s e n t i a l l y nothing new would have been presented t o the 

Commission had i t granted Taylor's a p p l i c a t i o n f o r rehearing. 

Taylor claims i n t h i s regard run t o C & K's f a i l u r e to open an 

escrow account i n Eddy County. The record reveals t h a t t h i s 

problem was amply presented t o the Commission. Tr. 133, 137, 

144, 150, 151. 
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CONCLUSION 

i I n summary, C & K's appeal i s one attempting to rescind 
i 

j the Commission's order removing the 120 percent r i s k f a c t o r as 

| to Taylor's i n t e r e s t . C & K's p o s i t i o n i s not an enviable one 
i 

j because i t has only i t s e l f t o blame; i t cannot s h i f t the 

r e s p o n s i b i l i t y f o r i t s f a i l i n g s of tim e l y making f i l i n g s or of 
j 
j making relevant and extremely c r u c i a l mistakes of not f u r n i s h i n g 

! estimated w e l l costs to working i n t e r e s t owners of the u n i t 
i 
! which C & K force pooled. 
i 

i I t i s d i f f i c u l t t o understand t h e • r a t i o n a l e of Taylor's 
i 

| appeal from the nature of the f a c t s i n t h i s case. By Order 

j No. R-5332-A Taylor seems to have obtained the best of two 
!| possible worlds. 
ij 
jj By v i r t u e of C & K's ineptness i n p r o v i d i n g him w i t h an 
il 

jj AFE w i t h i n 30 days of d r i l l i n g the Carlsbad 13 No. 1 w e l l , 
jj 
|j Taylor d i d not have to r i s k any c a p i t a l i n f i n a n c i n g the 

jj d r i l l i n g of the w e l l . A f t e r the d r i l l i n g venture proved sucess-
i! 

f u l and the c a p i t a l investment no longer a r i s k , Taylor through 

the order was allowed t o pay h i s share of the costs. 
;i 

jj A l l of these issues raised by Taylor are without m e r i t inso-
J | 
j! f a r as Order No. R-5332-A i s concerned. Simply s t a t e d , Taylor's 
ij 

a l l e g a t i o n s r a i s e issues beyond the scope of the Commission's 
i! 
i, j u r i s d i c t i o n i n t h a t Taylor advances i n t e r e s t s of others not 

his own, seeks an a d j u d i c a t i o n of property r i g h t s , and i s i n 
i 
• the wrong forum t o force the Commission to penalize C & K . 
j 

j The Commission's Order No. R-5332-A i s l e g a l l y supportable 

j i n a l l respects . 

Jlespedtf u l l y / s u b m i t t e d , 

2NEST L . PADILLA 
A s s i s t a n t At to rney General 

I hWby certify that/m tho o i l Conservation Commission 
P. 0. Box 2088 
Santa Fe, New Mexico 87501 
Telephone: 827-2741 

i: I hweoy certify that on tho 

19 . , a cdpy of the forc-

jj going pleading, was^imiled to 

j! onnestng coWel w/rerort.U - 12 -



JOHN B.WALKER 
District Judge 

Division V 

FIFTH JUDICIAL DISTRICT 

STATE OF NEW MEXICO 

May 3 1 , 1979 

P O Box 1626 
Carlsbad,New Mexico 86220 

Phone (506)887-7101 

Hr. Jason W. Kellahin 
P.O. Box 1769 
Santa Fe, New Mexico 87501 

Mr. W. T, Martin, Jr, 
P.O. Drawer N 
Carlsbad, New Mexico 88220 

Lynn Teschendorf 
P.O. Box 2088 
Santa Fe, New Mexico 87501 

Re: C & K Petroleum, Inc., vs. 
New Mexico Energy and Minerals 
Department, et a l , 
Eddy County Cause Nos. CV-78-415 and 
CV-78-417 (Consolidated) 

Gentlemen: 

This i s to advise each of you that I have entered an Order t h i s date 
s t r i k i n g interrogatories. 

Very t r u l y yours, 

John B. Walker * 
D i s t r i c t Judge 

JBW/cy 



CASWELL S. NEAL IS9S- I874 

JEROME D. MATKINS 

W. T. MARTIN, JR. 

ROBERT N. MEYER 

M A T K I N S A N D M A R T I N 
A T T O R N E Y S A T L A W 

S O I N O R T H C A N A L S T R E E T 

P. O . DRAWER N 

CARLSBAD, NEW MEXICO 882S0 

May 10, 1979 

A R E A C O D E 5 0 5 

8 8 5 - 2 4 4 5 
8 8 5 - 2 3 I 2 

Mr. Martin Allday 
Lynch, Chappell, Allday & Aldridge 
1800 First National Building 
Midland, TX 78701 

Re: Bill G. Taylor, Carlsbad 13 Well No. 1 

Dear Mr. Allday: 

I have finally had the opportunity to get back on track with tho Taylor -C&K 
problem. I have had a rather extensive meeting and discussion with Mr. Taylor. 
Baaed upon that discussion I i'eei it ia entirely fruition for SIP to submit to C * K 
Petroleum, Inc., a proposed Division Order or Operating Agreement that meets 
Mr. Taylor's approval &a it is clear ihey would not meet with C&K's approval 
eves for settlement purposes. I have grave doubts at this time that any kind of 
settlement can be accomplished. I am nut foreclosing the idea. 

I have submitted to sir. Kellahin, attorney of record , some interrogatories. 
After I have had an opportunity to review the answers to those interrogatories, 
I may then be in a position to review settitasent possibilities and proceed along 
those lines. It is only fair to inform you that at present Mr. Taylor is not prone 
to entering into iny kind oi' settlement agreement. 

Yours very truly, 

VIATKIAS AND MARTIN 

VV\ T . Martin, Jr . 
tms 
cc: Mr. Jason Kellahin 

Attorney at Law 
500 Don Gaspar 
Santa Fe, 87501 

cc: Ms. Lynn Teschendorf 
General Counsel 
Oil Conservation Division 
P . O . Box 2088 
Santa Fe, NM 87501 



STATE OF NEW MEXICO 

ENERGY AND MINERALS DEPARTMENT 
OIL CONSERVATION DIVISION 

BRUCE KING 
GOVERNOR 

LARRY KEHOE 
SECRETARY 

June 15, 1979 
POST OFFICE BOX 2088 

STATE LAND OFFICE BUILDING 
SANTA FE. NEW MEXICO 87501 

(505) 827-2434 

Mrs. Frances M. Wilcox 
Clerk of the D i s t r i c t Court 
Eddy County Courthouse 
Carlsbad, New Mexico 88220 

PJ 
E C ZI ¥ E O 

JUNI9I979 

Re: 

OIL CONSERVATION DIVISION 
SANTA FE 

Eddy County Cause Nos. 
CV-78-415 and CV-78-417 

Dear Mrs. Wilcox: 

Enclosed, i n d u p l i c a t e , f o r f i l i n g please f i n d 
my Entry of Appearance i n the above-numbered causes 
which have been consolidated. 

Thank you f o r your assistance i n t h i s matter. 

y t r o l l y y/ur) , 

ERNEST L. PADILLA 
General Counsel 

ELP/dr 

enc. 

cc: W. T. Martin, J r . 
Jason K e l l a h i n 



STATE OF NEW MEXICO 

C & K PETROLEUM, I N C . , 
a Corpora t ion , 

P e t i t i o n e r , 

FIFTH JUDICfcferj^Kcfc EDDY 
STATE Of NEW MEXICO 

I N THE DISTRICT COURT COUNTY OF EDDY 

FILED JUN 181Q79 ^ 

vs 

NEW MEXICO ENERGY AND 
MINERALS DEPARTMENT, OIL 
CONSERVATION DIVISION 
and BILL TAYLOR, 

Respondents, 

IN THE MATTER OF THE 
APPLICATION OF BILL TAYLOR 
FOR ENFORCEMENT AND AMEND
MENT OF ORDER NO. R-5332, 
EDDY COUNTY, NEW MEXICO, 
OIL CONSERVATION CASE NO. 
6289 

FRANCES M. WILCOX 
Clerk of the District Court 

NO. CV-78-415 

NO. CV-78-417 

CONSOLIDATED 

ENTRY OF APPEARANCE 

Please take no t i c e t h a t the undersigned hereby enters h i s 

appearance as counsel f o r the O i l Conservation D i v i s i o n i n the 

above-styled and numbered causes. 

ERNEST L. PADILLA 
Special Assi s t a n t Attorney General 
P. 0. Box 208S 
Santa Fe, New Mexico 
505 827-2741 

I hereby certify that I have 

mailed a copy of the foregoing 

pleading to opposing counsel of 

record this f^- A' 



STATE DF NEW MEXICO 

ENERGY AND MINERALS DEPARTMENT 
OiL CONSERVATION DIVISION 

BRUCE KING 
June 15, 1979 

POST OFFICE BOX 2088 
STAT I LAND OFFICE BUILDING 
SANT^ FE. NEW MEXICO 87501 

(5051 827-2434 LARRY KEHOE 
SECRETARY 

Mrs. Frances M. Wilcox 
Clerk of the D i s t r i c t Court 
Eddy County Courthouse 
Carlsbad, New Mexico 88220 

Re: Eddy County Cause Nos. 
CV-78-415 and CV-78-417 

Dear Mrs. Wilcox: 

Enclosed, i n d u p l i c a t e , f o r f i l i n g please f i n d 
my Entry of Appearance i n the above-numbered causes 
which have been consolidated. 

Thank you f o r your assistance i n t h i s matter. 

Very t r u l y yours, 

ERNEST L. PADILLA 
General Counsel 

ELP/dr 

enc. 

cc: W. T. Mar t i n , J r . 
Jaso;>. K e l l a h i n 



STATE OF SLW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

C & K PETROLEUM, INC., 
a Corporation, 

Peti t i o n e r , 

vs. KO. CV-72-41S 

HEXJCO £!.'£RGY AJ«D 
iSli-EHALS DLPAHTME.'i?, OIL 
COi&E!iVA?20K DIVISION -
and BILL TAYLOR, 

respondents, 

IM THE f-ATTEK OF THE 
APPLICATION OF EILL TAYLOR 
FOR L:»FOHC£-fie,T A5S> AMEND- XTO. CV-7C-417 
I-XWT Of ORDER UO. R-5332, 
EDDY COUNTY, HEW KEXICO, 
OIL COUSxJWATIOK CASE UO. CONSOLIDATED 
6289 

ENTRY OF APPEARANCE 

Please take notice that the undersigned hereby enters his 

appearance as counsel f o r the O i l Conservation Division i n the 

above-styled snd numbered causes. 

1 

ERNEST L. PADILLA 
Special Assistant Attorney General 
P. O. Box 20SS 
Santa Fe, New Mexico 
505 327-2741 

I hereby c e r t i f y that I have 

nailed a copy of the foregoing 

pleading to opposing counsel of 

record t h i s 

rt f W , 

By K V&JMK, 



yrh J 

Jason Kellahin! , , 
W. Thomas Kella' 

.^Aubrey OIL C O N ^ ^ £ 

.LAHiN and K E L L A H I N 
Attorneys at Lavi 

$00 Don Gaspar Avenue 
Post Office Box 17«9 Division ™ ** 

CONS'fT-'ATlO. i « S a n t a F t ) N e w M e x i c Q 8 7 5 0 1 

Telephone 982-4-285 
Area Code 505 

May 14, 1979 

Mrs. Frances i l . Wilcox 
Clerk o f the D i s t r i c t Court 
F i f t h J u d i c i a l D i s t r i c t 
P. 0. Box 98 
Carlsbad, New Mexico 88220 

Re: C & K Petroleum, I n c . , v . Mew Mexico Energy 
and Minerals Department, e t a l . , 
.Jos. CV-78-415, CV-78-417 (Consolidated) 

Dear Mrs. Wi l cox : 

Enclosed, i n d u p l i c a t e , are the Objec t ion o f I n t e r r o g 
a t o r i e s and Motion to S t r i k e , together w i t h memorandum i n 
support the reof and a form of order f o r the Judge's cons id
e r a t i o n . 

Would you k i n d l y present t h i s to the Judge assigned t o 
these Consolidated cases f o r h i s considerat ion? 

Your assistance on t h i s i s apprecia ted . 

Yours very t r u l y , 

Jason W. K e l l a h i n 

JWK:eps 
Enclosures 

cc: M a r t i n L . A l l d a y , Esq. 
W. T. M a r t i n , J r . , Esq, 
G i l b e r t C. Tompson , 
Ernest P a d i l l a , Esqx 



OIL CON3::":v'ATION DIVISION 
SANTA FE 

STATE OF JEW I a. XI CO COUTY OF EuDY 

IE THE LISTRICT COURT 

C & K PETROLELM, 1:1 C. , 
a Corporation, 

Petitioner, 

-vs- Jo. CV-73-415 

JEW MEXICO ENERGY M D 
MINERALS DEPARTI-iE NT , OIL 
CONSERVATION DIVISION 
and BILL TAYLOR, 

Respondents , 

I J THE MATTER OF THE 
APPLICATION OF BILL TAYLOR 
FOR ENFORCEMENT AND AMEND- J'o. CV-78-417 
1-EflT OF ORDER NO. R-5332, 
EDDY COUUTY, JEW 1EXICO, 
OIL COJSERVATIOJ CASE JO. 
0239 CONSCLIDATED 

OBJECTICJ TO INTERROGATORIES 
Mb 

MOTIOW_ TO STRIKE _____ 

Comes now C 6: K Petroleum, I n c . , and as provided by 

Pvule 33, Rules o f C i v i l Procedure f o r tne D i s t r i c t Courts 

of Jew Mexico, objec ts to me i n t e r r o g a t o r i e s served on 

t h i s pa r ty by b i l l Tay lo r , Respondent i n Cause Jo. CV-78-415 

and P e t i t i o n e r i n Cause Jo. CV-73-417, and moves t aa t sa id 

i n t e r r o g a t o r i e s , a copy of which i s at tached hereto and 

made a p a r t of t h i s n o t i o n , be ordered to be s t r i c k e n out 

and expunged, and tna t C c* K Petroleum, I n c . , be not r equ i red 

to answer the same upon the f o l l o w i n g grounds: 

1. Tne sub jec t consol ida ted cases are appeals f r cm 

the Jew Mexico O i l Conservation D i v i s i o n , fo rmer ly G i l 

Conservation Commission, and complain of the Commission's 

ac t ion i n Case Jo. o269, Order Jo. 11-3332. 



2. Lncier the p rov i s ions o f Section 70-2-25, Jew Mexico 

S ta tu tes , Annotated, 1^73 Ccmpi la t ion , appeals from tne O i l 

Conservation Commission are l i m i t e d to matters r a i sed i n the 

p e t i t i o n f o r rehear ing, and under cons t ruc t ion of tne ac t , 

review i s l i m i t e d to a review of the record before the Com

mission . 

3. Tne i n t e r r o g a t o r i e s , nor any other form of discovery, 

could produce adr.dssible evidence nor lead to tiie discovery 

of admissible evidence, as provided by Rule 2o, Rules o f C i v i l 

Procedure, since no evidence i s admissible on these appeals. 

tJHEREFORE C cc K Petroleum, I n c . , seeks an order of t h i s 

Court s t r i k i n g the i n t e r r o g a t o r i e s served on i t as being 

improper ly served. 

Respec t fu l ly submit ted, 

C & K PETROLEUM, INC. , 

By 

KELLAHIN & KELLAHIJ 
P. 0. Box 17o9 
Santa Fe, Jew Mexico 87501 
Ph. (505) 982-4285 

CERTIFICATE 

I hereby c e r t i f y t h a t a true copy of the foregoing 

o b j e c t i o n ana motion was served on opposing; counsel of 

record t h i s ^^CTh" °^ -̂aY. 19 79, by ma i l i n g a copy 

thereof to him, postage f u l l y paid. 
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P MAY 1 % 1979 
OIL COi-B^rV'ATlCiS DIVISION 

SANTA I-E 

IN THE DISTRICT COURT OF EDDY COUNTY 

STATE OF NEW MEXICO 

IN THE MATTER CF THE ) 
APPLICATION OF BILL TAYLOR 
FOR ENFORCEMENT AND ) No. CV-78-417 
AMENDMENT OF ORDER NO. R-5332, : CV-78-415 
EDDY COUNTY, NEW MEXICO, OIL ) 
CONSERVATION COMMISSION CASE : 
NO. 6288 ) j 

WRITTEN INTERROGATORIES 

TO: C & K Petroleum, Inc . , c/o its attorney • 
Jason W. Kellahin 
500 Don Gaapar 
Santa Fe, New Mexico 87501 

Please take note that pursuant to the Rules of Civi l Procedure of the State 

of New Mexico, C & K Petroleum, Inc . , is requested to answer under oath the follow

ing written interrogatories within fifteen days of the date of submission . 

1. State the amount of allowable production of C & K Carlsbad 13 Well No. 1, 

as set by the Oil Conservation Division of the State of New Mexico since date of f i r s t 

production to the present. Itemize the production allowables on a monthly basis. 

2. State on a monthly basis the amount of production of Carlsbad 13 Well 

No. 1 since date of f i r s t production . Also state what percentage of the allowable ao 

set by the Oil Conservation Division was produced by C & K Petroleum. Inc. 

3. Is any party or entity otber than C & K Petroleum , Inc . , acting as 

operator and/or producing or removing production from C & K Carlsbad 13 Well No. 1? 

4. State to whom all production from C & K Carlsbad 13 Well No. 1 is being 

sold and the price or prices having been paid for the product. 

5. Since date of f i r s t production or rune has all the production hern sold 

to the same buyer? If not, state each buyer of production, the amount purchased, 

the price paid thereon, and date of sales. Also, state whether the sales were intra

state or interstate in nature. 



6. As to all sales state through whom production was aokl and through 

| whom production was metered. State method of billing. Please attach to the** in-

terrogatory answers copies ol the metering and billing of intrastate sales. 

7. State what ia C & K H-1973 Development Venture. State its purpose* 

' and the parties to the venture. Please attach a copy of any and all written agree-

' ment6 concerning the relationship of the parties in the Development Venture. 

il 

8. Is the sale to the buyer as stated in the answer to Interrogatory Kb. 4 

•| in interstate or intrastate commerce? 

9. Please state the State of incorporation, the principal office location for 

corporate purposes, names of all officers and directors of the Desana Corporation. 

10. Is Desana Corporation a wholly owned subsidiary of C 4 K Petroleum, 
I 

;i Inc.? If not, t-taie ihe amount of stock, if any, owned by C ft K Petroleum, Inc., in 

Desana Corporation. 

jj 11, Has 25% of the production of C ft K Carlsbad 18 Well No. 1 been allocated 
ll 

to Desana? Has Desana been paid for production? If so, state amoants and method of 
;| 
ji 

I payment. Ii your answer is no, please state the percentage of prodMtton allocated 
ii 
il 

jj to Desana Corporation. Please attach a copy of any agreement to which C ft K 

! Petroleum. Inc., and Desana Corporation are parties relating to Carlsbad 13 Well 
i 

!' No. 1. 

12. Is Desana Corporation an operator in C ft K Carlsbad 13 Well No. 1? 

i| 13 . Does C ft K Petroleum, Inc., have a Certificate of Authority to sell ; 

! production from C&K Carlsbad 13 Well No. 1 ln interstate commerce as required by 

the Federal Energy Regulatory Agency or any other agency of the Federal Govern-

| ment? If so, please attach a copy of the permit. If C ft K Petroleum, Inc., does not 

,j have such permit, please state why. Who does hold the permit or permits to sell 
•' ii ' 

- ji production from said Well in interstate commerce? 
I , -2-



14. If Desana's gas from Carlsbad 13 Well No. 1 is being sold in interstate 

commerce, please state whether or not Desana Corporation has a permit for such 

! sale in interstate commerce as required by the Federal Energy Regulatory Agency 

or any other agency so requiring a permit. If Desana Corporation does not have 

such a certificate, please state why. 

15. State in detail the amount of production or runs for C * K Carlsbad 13 

Well No. 1 since date of first production to the present, and the price obtained for 

the production. Also, state amounts (on monthly basis) which have been charged 

against the operating cost to working interest owners. 

16. Please state the total amount of funds or monies being held in suspense 

or escrow under the name of Bill G. Taylor or tentatively allocated to Bill G. Taylor. 

State the date of placing the funds in suspense or escrow, and the amount of interest 

earned on those funds. If no interest was earned on some portion or all of the funds, 

please state which funds and why no interest was being earned. 

17. State why C&K Petroleum, Inc., has instructed the American Bank of 

Carlsbad not to release any information to royalty interest owners about the amount 

of funds being held in the American Bank of Carlsbad pursuant to Oil Conservation 

Division Order R-5332. 

18. Please state why C&K Petroleum, Inc., is not authorizing American 

Bank of Carlsbad to release funds to royalty interest owners on proof being sub

mitted to the American Bank of Carlsbad of their ownership interest in such funds. 

If C & K Petroleum, Inc., denies it is so instructing the American Bank of Carlsbad, 

why haven't the funds been released? 

19. Please state why Bill G. Taylor is not receiving payment of his l/8th 

royalty or production from C&K Carlsbad 13 Well No. 1? 

-3 -



20. Does C&K Petroleum, Inc., acknowledge that there ie no statute in 

the State of New Mexico nor regulation as promulgated by the Oil Conservation 

Division requiring the execution of a Division Order prior to the payment of any 

royalty or working interest? If C & K claims such a statute or regulation exists, 

cite the statute or regulation. 

21. Please state on what date C&K Petroleum, Inc., deposited funds in 

an escrowed account at the American Bank of Carlsbad pursuant to Oil Conservation 
j 

Commission Division For Pooling Order No. R-5332. Also state what period of ! 

time has passed since the date of the entry of Oil Conservation Division Force Pooling! 

Order No. R-5332. State why C&K Petroleum, Inc., has not complied with R-5332A : 

I 
for such a period of time. 

MATKINS AND MARTIN 

P . O . Drawer N 
Carlsbad, New Mexico 88220 
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OP ŝS/wioMWVisioM 

SANTA FE 

STATE OF HEW MEXICO COUNTY OF EDDY 

I J THE DISTRICT COURT 

C & K PETROLEUM, INC. , 
a Corpora t ion , 

P e t i t i o n e r , 

-vs - No. CV-78-415 

JEW MEXICO ENERGY AND 
MINERALS DEPARTMENT, OIL 
CONSERVATION DIVISION 
and BILL TAYLOR, 

Respondents , 

IN THE MATTER OF THE 
APPLICATION OF BILL TAYLOR 
FOR ENFORCEMENT AND AMEND- No. CV-78-417 
MENT OF ORDER NO. R-5332, 
EDDY COUNTY, NEW MEXICO, 
OIL CONSERVATION CASE NO. 
6289 CONSOLIDATED 

MEMORANDUM IN SUPPORT OF OBJECTIONS 
TO INTERROGATORIES AND MOTION TO STRIKE 

On May 14, 1979, counsel f o r B i l l T a y l o r , Respondent i n 

Cause No. CV-78-415 and P e t i t i o n e r i n Cause No. CV-78-417 

(Conso l ida ted) , served i n t e r r o g a t o r i e s on the At torney f o r 

C & K Petroleum, I n c . , under the p rov i s ions o f the New Mexico 

Puiles o f C i v i l Procedure. C & K Petroleum, I n c . , submits 

t ha t se rv ing o f i n t e r r o g a t o r i e s or engaging i n any otner form 

of discovery i n t h i s type of proceeding i s improper. 

Genera l ly , the purpose of discovery i s to a s s i s t a pa r ty 

i n p repar ing and presen t ing h i s case, and to e l i m i n a t e , i n so 

f a r as p o s s i b l e , the element o f su rp r i se a t a t r i a l . 23 Am. 

Jur. 2d Sec. 155. 

I n an appeal f rom the O i l Conservation- Commission, 

discovery a t the D i s t r i c t Court l e v e l cannot lead to the 

discovery o f admissible evidence, nor could produce admissible 



evidence, as provided by Rule 26, Failes o f C i v i l Proceaure. 

Under the p rov i s ions o f Sec. 70-2-2u, Nev/ Mexico S ta tu tes , 

Annotated, 1978 Comp., the scope o f review o f a commission 

a c t i o n by the D i s t r i c t Court i s l i m i t e d s t r i c t l y to matters 

presented i n the p e t i t i o n e r ' s a p p l i c a t i o n f o r rehear ing 

before the Commission. 

The New Mexico Supreme Court has construed t h i s p r o v i s 

ion s t r i c t l y . Pubco Petroleum Corporat ion v . O i l Conservation 

Commission, 75 N.M. 36, 399 P.2d 932 (19b5). 

I n Cont inen ta l O i l Company v . O i l Conservation Commission, 

70 N.M. 310, 373 P.2d 309 (1962), the cour t he ld t h a t i t was 

e r r o r f o r the cour t to admit evidence at a review of an O i l 

Conservation Commission order , and tha t the review before the 

D i s t r i c t Court i s s o l e l y f o r the purpose o f determining i f 

the order i s supported by s u b s t a n t i a l evidence, and i s no t 

a r b i t r a r y or c a p r i c i o u s . See also Grace v . O i l Conservation 

Commission, 87 N.M. 205, 531 P.2d 839 (1975). 

Since the serv ing o f i n t e r r o g a t o r i e s can serve no u s e f u l 

purpose i n t h i s case they c o n s t i t u t e harrassment and an impos i 

t i o n o f t h i s p a r t y to the consol ida ted s u i t s , and the i n t e r r o g 

a to r i e s should be ordered s t r i c k e n . 

Respec t fu l ly submit ted , 

C & K PETROLEUM, INC. 

KELLAHIN & KELLAHIN 
P. 0. Box 1769 
Santa Fe, New Mexico 87501 
Ph. (505) 982-4285 

- 2 -



CERTIFICATE 

I hereby c e r t i f y that a true cony of the foregoing 

memorandum was served on opposing counsel of record this 

) V"fa- day of May, 1979 by mailing a copy thereof to him, 

postage f u l l y paid. 

-3-



ECEI VED 

MAY i G 1979 

OIL CONSERVATION DIVISION 
^JP^EpcpF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

C & K PETROLEUM, INC. , 
a Corpora t ion , 

P e t i t i o n e r , 

-vs - No. CV-78-415 

NEW MEXICO ENERGY AND 
MINERALS DEPARTMENT, OIL 
CONSERVATION DIVISION 
and BILL TAYLOR, 

Respondents , 

IN THE MATTER OF THE 
APPLICATION OF BILL TAYLOR 
FOR ENFORCEMENT AND AMEND- No. CV-78-417 
ME NT OF ORDER NO. R-5332, 
EDDY COUNTY, NEW MEXICO, 
OIL CONSERVATION CASE NO. 
6289 CONSOLIDATED 

O R D E R 

Tnis matter coming r e g u l a r l y before the Court on the 

Motion o f C & K Petroleum, I n c . , o b j e c t i n g t o i n t e r r o g a t o r i e s 

served by B i l l T a y l o r , a pa r ty here to , and moving tha t they 

be s t r i c k e n , and the Court having considered the ob jec t ions 

and mot ion , and suppor t ing memorandum, and i t appearing tha t 

discovery i s improper i n t h i s proceeding and good cause 

appearing, 

I t i s t he re fo re ORDERED tha t sa id i n t e r r o g a t o r i e s be 

s t r i k e n out and t h a t C & K Petroleum, I n c . , be no t r equ i r ed 

to answer the same. 

Dated t h i s day o f , 1979. 

DISTRICT JUDGE 
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TO: 

FIFTH JUDICIAL DISTRICT COURT / 

STATE OF NEW MEXICO 

CIVIL NON-JURY NOTICE 

ALL ATTORNEYS of record i n the hereinafter styled and numbered cases. 

You and each of you are hereby n o t i f i e d that the following styled and numbered 
CIVIL NON-JURY cases have been set for t r i a l before the HONORABLE JOHN B. WALKER at 
Carlsbad, New Mexico, said cases to begin at 9:00 A. M. on the designated dates. 

N. Randolph Reese 
Presiding Judge 

Frances B. Wilcox 
D i s t r i c t Court Clerk 

Donald Fanning 
vs. 
Mike Roberts Farms, Inc. 

WEDNESDAY, JULY 11, 1979 

CV-78-389 
David R. Vandiver 

Kenton E. Walz 
Charles R. McCash 

C & K Petroleum, Inc. 
vs. 
N. M. Energy & Minerals 

In Re B i l l Taylor's 
Appeal of State Engineer's 
Decision * 

CV-78-415 

CV-78-417 

Jason W. Kellahin 

Lynn H. Teschendorf 
W. T. Martin, Jr. 

W. T. Martin, Jr. 

Jason W. Kellahin 

(Cause Nos. CV-78-415 and CV-78-417 have been consolidated 
for t r i a l purposes.) 

Anita Bustamante 
vs. 
Martin Castaneda 

CV-79-26 
Charles A. Feezer 

Chad D. Dickerson 

THURSDAY, JULY 12, 1979 

Security Savings & Loan 
vs. 
Francis G. Tracy I I I 

CV-79-18 
Perry Abernethy 

Jerome D. Matkins 
Michael T. Murphy 

Carlsbad Savings & Loan 
vs. 
Roger H. Jenkins 

CV-79-31 
Jerome D. Matkins 

Buford L. Norrid 



Page 2 C i v i l Non-Jury Notice Judge John B. Walker 

Cynthia L. Maki 
vs. 
Douglas E. Maki 

THURSDAY, JULY 12, 1979 (Cont'd.) 

DR-78-245 
Buford L. Norrid 

Thomas L. Marek 

M e r r i l l F. Ehrmantraut 
vs. 
Barbara A. Ehrmantraut 

FRIDAY, JULY 13, 1979 

DR-78-420 
Buford L. Norrid 

Jerome D. Matkins 

State of New Mexico, ex r e l . 
vs. 
Rodney Mason 

DR-79-3 
Joseph L. Herring 

James W. Klipstine 

Donna J. Boles 
vs. 
Kenneth E. Boles 

DR-78-126 
Joseph L. Herring 

James W. Klipstine 

Hazel B. Watkins 
vs. 
Ralph Watkins 

DR-79-39 
Joe Gant I I I 

Lon P. Watkins 

Rayetta L. Morris 
vs. 
Rocky L. Morris 

TUESDAY, JULY 17, 1979 

DR-79-53 
William M. Siegenthaler 

David R. Vandiver 

David Charles Wood 
vs. 
Martha Jane Wood 

DR-79-68 
Perry Abernethy 

Leonel Ceniceros 

Consuelo R. Torrez 
vs. 
Doroteo 

DR-79-84 
Michael M. Carrasco 

Charles A. Feezer 

Evelyn B. Wigley 
vs. 
Jackie L. Wigley 

DR-79-125 
Martha Jane Shuler 

Jerome D. Matkins 



STATE OF NEW MEXICO 

ENERGY AND MINERALS DEPARTMENT 
OIL CONSERVATION DIVISION 

BRUCE KING * M a m h 9 1 Q 7 Q POST OFFICE BOX 2088 
OCNBWOR n a i . i - . i i , 1 3 / 3 STATE LANO OFFCE BUILDING 

1 , n o v i / o j n r SANTA FE. NEW MEXICO 87501 
L A f ^ S C ' E 005.627-8434 

Mrs. Frances M. Wilcox 
Clerk of the D i s t r i c t Court 
Eddy County Courthouse 
Carlsbad, Nev Mexico 88220 

Re: Eddy County Cause 
Nos. CV-78-415 and 
CV-78-417 

Dear Mrs. Wilcox: 

Enclosed for f i l i n g please find the Transcript 
on Appeal for the above-numbered causes which have been 
consolidated. 

Thank you for your assistance in this matter. 

Very truly yours, 

(Ms.) LYNN TESCHENDORF 
General Counsel 

LT/dr 

cc: W. T. Martin, J r , 
Jason W. Kellahin 
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13TATE OF NEW MEXICO 

IN THE DISTRICT COURT 

COUNTY OF EDDY 

C & K PETROLEUM, INC., 
a Corporation, 

P e t i t i o n e r , 

V3 . 

NEW MEXICO ENERGY AND MINERALS 
DEPARTMENT, OIL CONSERVATION 
DIVISION and BILL TAYLOR, 

Respondents, 

and 

NOS. CV-78-415 
CV-78-417 

IN THE MATTER OF THE APPLICATION 
OF BILL TAYLOR FOR ENFORCEMENT AND. 
AMENDMENT OF ORDER NO. R-5332, EDDY 
COUNTY, NEW MEXICO, OIL CONSERVATION 
COMMISSION CASE NO. 6289. 

TRANSCRIPT ON APPEAL 

1. C e r t i f i e d t r a n s c r i p t ,of Commission hearings held 

August 9, 1978, August 23, 1978, and September 11, 1978. 

2. E x h i b i t s introduced hy B i l l Taylor. 

3. E x h i b i t s introduced hy C & K Petroleum, Inc. 

4. E x h i b i t s introduced by Clarence Wells. 

5. E x h i b i t s introduced by Bob Burnett. 

6. C e r t i f i e d copy of Order No. R-5332-A, the order 

appealed from. 

7. C e r t i f i e d copy of Order No. R-5332. 

3. O i l Conservation Commission records and O i l and Gas 

j Accounting Commission records of which a d m i n i s t r a t i v e notice was 

taken. 

NEW MEXICO OIL CONSERVATION COMMISSION 

~ynn Tes-j.*.3n-jci-f 
By_ 

LYNN TESCHENDORF 
P. 0 . Box 2088 
Santa Fe, Nev; Mexico 27501 

7? 



IN THE DISTRICT COURT OF EDDY COUNTY 

STATE OF NEW MEXICO 

C & K PETROLEUM, INC . 
a Corporation, 

Petitioner, 

-vs - No. CV-78-415 

NEW MEXICO ENERGY AND 
MINERALS DEPARTMENT, OIL 
CONSERVATION DIVISION and 
BILL TAYLOR, 

Respondents. 

ANSWER TO PETITION FOR REVIEW 

COMES NOW, B i l l G. Taylor, Respondent herein, and for his answer in 

response to the petition for review f i led by C & K Petroleum, Inc . , alleges and states: 

1. The allegations of paragraph 1 are admitted. 

2. The allegations of paragraph 2 are admitted. 

3. The allegations of paragraph 3 are admitted. 

4. The allegations of paragraph 4 are admitted as to the execution of the 

agreement and any remaining allegations are denied. 

5. The allegations of paragraph 5 are admitted. 

6. The allegations of paragraph 6 are admitted. 

7. The allegations of paragraphs 7, 8 and parts a, b , c, d , e, f , g , h and i 

of paragraph 8 are denied. 

ADDITIONAL MATTERS AND COUNTERCLAIM 

1. Taylor affirmatively states that on the same date as this appeal was f i l e d , 

he f i led his appeal in Cause No. CV-78-417 in the District Court of Eddy County 

wherein he seeks relief from Order No. R-5332-A of the Oil Conservation Divis ion, 



and further affirmatively states that said causes should be consolidated for all 

purposes. 

proceeds attributable to Taylor's working interest be used as a setoff and payment for 

Taylor's proportionate contribution to well drilling costs. 

WHEREFORE, Taylor prays that the relief requested for by C & K Petroleum, 

Inc. , be denied and that the Court enter such other and further relief in favor of 

Taylor that the Court deems just and proper. 

2. That the Oil Conservation Division erred in not allowing the production 

MATKINS AND MARTIN 

P .O . Drawer N 
Carlsbad, New Mexico 88220 
Attorneys for Respondent, Bi l l Taylor 

WE HEREBY CERTIFY THAT WE HAVE MAIL
ED ft COPY OF THE FOnr-lltiS PLEAD!KG 
TO OPPOSING CGJ'.iSEL RECORD THIS 

- 2 -



JERRY APODACA 

GOVERNOR 

NICK FRANKUN 
SECRETARY 

STATE OF NEW MEXICO 

ENERGY AND MINERALS DEPARTMENT 

OIL CONSERVATION DIVISION 

January 9, 1979 
POST OFFICE BOX 2088 

STATE LAND OFFICE BUILDING 
SANTA FE, NEW MEXICO 87501 

(505) B27-2434 

Mr. W. T. Ma r t i n , J r . 
P. 0. Drawer N 
Carlsbad, New Mexico 88220 

Re: Eddy County Cause 
Nos. CV-78-415 and CV-78-417 

Dear Mr. Mar t i n : 

Enclosed please f i n d a Motion t o Consolidate and 
Order approved by both Jason K e l l a h i n and myself i n the 
above-captioned causes. I would appreciate your approving 
them as we agreed, and sub m i t t i n g them f o r the Judge's 
signa t u r e . I would also appreciate the r e t u r n of an 
endorsed copy, or simply n o t i c e o f the f i l i n g date. 

Thank you f o r your assistance. 

Very t r u l y yours, 

LYNN TESCHENDORF 
General Counsel 

LT/dr 

cc: Jason K e l l a h i n 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

C & K PETROLEUM, INC., 
a Corporation, 

P e t i t i o n e r , 

vs. 

NEW MEXICO ENERGY AND 
MINERALS DEPARTMENT, OIL 
CONSERVATION DIVISION and 
BILL TAYLOR, 

No. CV-78-415 

Respondents. 

MOTION TO CONSOLIDATE 

Comes now the Respondent New Mexico O i l Conservation D i v i s i o r 

by and through i t s a t torney Lynn Teschendorf, and pursuant to 

Rule 4 2(a) of the Rules o f C i v i l Procedure f o r the D i s t r i c t 

Courts moves the Court f o r an Order c o n s o l i d a t i n g t h i s cause 

w i t h Eddy County Cause No. CV-78-417 captioned " I n the matter of 

the a p p l i c a t i o n of B i l l Taylor f o r enforcement and amendment of 

Order No. R-5332, Eddy County, New Mexico, O i l Conservation 

Commission Case No. 6289," and as grounds t h e r e f o r s t a t e s : 

1. Both actions are pending before t h i s Court. 

2. Both actions i n v o l v e common questions of law or f a c t , 

a r i s e from the same t r a n s a c t i o n and in v o l v e the same p a r t i e s . 

3. Whether s u i t s should be consolidated i s w i t h i n the 

d i s c r e t i o n of the Court. Kassel v. Anderson, 84 N.M. 697, 

507 P.2d 444 (1973). 

WHEREFORE, Respondent r e s p e c t f u l l y seeks the Order of t h i s 

Court c o n s o l i d a t i n g the two subject causes of a c t i o n . 

NEW MEXICO OIL CONSERVATION DIVISION 

LYNN TESCHENDORF 
As s i s t a n t Attorney General 
P. O. Box 2088 
Santa Fe, New Mexico 87501 



APPROVED: 

JASON KELLAHIN 
Attorney for Petitioner 
C&K Petroleum, Inc. 

W. T. MARTIN, Jr. 
Attorney for Respondent, 
B i l l Taylor 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

C & K PETROLEUM, INC 
a Corporation, 

P e t i t i o n e r , 

vs. 
No. CV-78-415 

CV-78-417 

NEW MEXICO ENERGY AND 
MINERALS DEPARTMENT, OIL 
CONSERVATION DIVISION and 
BILL TAYLOR, 

Respondents. 

ORDER 

This matter coming before the Court upon the Motion o f 

Respondent New Mexico O i l Conservation D i v i s i o n t o consolidate 

t h i s a c t i o n w i t h Eddy County Cause No. CV-78-417 captioned 

" I n the matter of the a p p l i c a t i o n of B i l l Taylor f o r enforcement 

and amendment of Order No. R-5332, Eddy County, New Mexico, O i l 

Conservation Commission Case No. 6289," and the Court being 

f u l l y advised i n the premises, 

IT IS ORDERED t h a t Eddy County Cause Nos. CV-7 8-415 and 

CV-78-417 are hereby consolidated. 

JASON W. KELLAHIN 
Attorney f o r P e t i t i o n e r 
C & K Petroleum, Inc. 

W7 T . MARTIN, J r . 
A f t t o r n e y f o r Respondent 
B i l l T a y l o r 

APPROVED: 

LYNN TESCHENDORF 
Attorney f o r Respondent 
New Mexico O i l Conservation D i v i s i o n 



ENER 
STATE OF NEW MEXICO 

AND MINERALS DEPA TMENT 
OIL CONSERVATION DIVISION 

JERRY APODACA 
GOVERNOR 

NICK FRANKLIN 
SECRETARY 

January 8, 1979 POST OFFICE BOX 208B 
STATE LAND OFFICE BUILDING 
SANTA FE, NEW MEXICO 87501 

1505) 827-2434 

Clerk o f the D i s t r i c t Court 
f o r Eddy County 

Eddy County Court House 
Carlsbad, New Mexico 88220 

A t t e n t i o n : Francis M. Wilcox 

Re: Eddy County Cause No. 
CV-78-415 

Dear Madam: 

Enclosed please f i n d , f o r f i l i n g , the Response 
to P e t i t i o n f o r Review i n the above-captioned cause. 

Very t r u l y yours, 

LYNN TESCHENDORF 
General Counsel 

LT/dr 

cc: Jason K e l l a h i n 
W. T. M a r t i n , J r . 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

C&K PETROLEUM, INC 
a Corporation, 

Petitioner, 

vs. No. CV-78-415 

NEW MEXICO ENERGY AND 
MINERALS DEPARTMENT, OIL 
CONSERVATION DIVISION and 
BILL TAYLOR, 

Respondents. 

RESPONSE TO PETITION FOR REVIEW 

Comes now the Respondent New Mexico Oil Conservation Division, 

by and through i t s attorney Lynn Teschendorf, and in response 

to the Petition for Review states: 

1. Respondent admits the allegations contained in Para

graphs 1, 2, 3, 5 and 6. 

2. Respondent admits the allegations contained in Para

graph 4 insofar as they pertain to the content of Exhibit "C" 

attached to the Petition, but otherwise i s without knowledge or 

information sufficient to form a belief as to the truth thereof. 

3. Respondent admits that Petitioner i s an owner and the 

operator of the property affected by Order No. R-5332-A, but 

denies the remainder of the allegations contained in Paragraph 7. 

4. Respondent denies the allegations contained in Para

graph 8 and each subdivision thereof. 

WHEREFORE, having fully responded to the Petition for 

Review, Respondent New Mexico Oil Conservation Division respect

fully asks that the same be dismissed. 

NEW MEXICO OIL CONSERVATION DIVISION 

i hereby certify that on thc 
By 

LYNN TESCHENDORF 
Assistant Attorney General 
P. 0. Box 2088 
Santa Fe, New Mexico 87501 going pie&cin 



STATI: OF NEW MEXICO COUNTY OF FDDY 

IN TH1: DISTRICT COURT 

C $ K PETROLEUM, INC. , 
a Corporation, 

Pet i t i o n e r , 

- vs - No . 

NEW MEXICO EM; RC V AND 
MINERALS DEPARTMENT , OIL 
CONSERVATION DIVISION and 
BILL TAYLOR, 

Respondents . 

ACCEPTANCE OF SERVICE 

The undersigned acknowledges receipt of Notice of 

Appeal, with a copy of Petition for Review attached, in the 

above captioned case, and accepts service thereof for and 

on behalf of the New Mexico Energy and Minerals Department, 

Oil Conservation Division. 

Date '£- /"^> - ̂ ? 2 



STATI: OF NEW Mi.XICO COUNTS A)F,:EVDY.. 

IN Til l ; DISTRICT COURT . . . , ' '~ ' / 

C $ K PETROLEUM, INC. 

a Corporation, , ' 

Petitioner, 

-vs- No. 5 
NEW MEXICO ENERGY AND 
MINERALS DEPARTMENT, OIL 
CONSERVATION DIVISION and 
BILL TAYLOR, 

Respondents . 

NOTICE OF APPEAL 

STATE OF NEW MEXICO TO THE FOLLOWING NAMED ADVERSE PARTIES: 

NEW MEXICO ENERGY AND MINERALS DEPARTMENT 
OIL CONSERVATION DIVISION, BILL TAYLOR 

NOTICE IS HEREBY GIVEN t h a t the above named P e t i t i o n e r b e i n g 

d i s s a t i s f i e d w i t h the O i l C o n s e r v a t i o n D i v i s i o n o f New M e x i c o ' s 

p r o m u l g a t i o n o f Order No. R-5332-A e n t e r e d i n Case No. 6289 

on the docket o f the D i v i s i o n , has appealed t h e r e f r o m i n 

accordance w i t h the p r o v i s i o n s o f Sec. 6 5 - 3 - 2 2 , New Mexico 

S t a t u t e s , A n n o t a t e d , h a v i n g f i l e d t h e i r P e t i t i o n f o r Review 

i n the D i s t r i c t Cour t f o r the F i f t h J u d i c i a l D i s t r i c t , Eddy 

County , New Mex ico . 

The a t t o r n e y r e p r e s e n t i n g P e t i t i o n e r i n s a i d cause i s : 

JASON W. KELLAHIN 
KELLAHIN f, FOX 
P.O. Box 176 9 
Santa Fe, New Mexico 87501 

(SEAL) 

D i s t r i c t Judge o f t he F i f t h J u d i c i a 1 
D i s t r i c t Cour t o f t he S t a t e o f New 
Mexico and the Seal o f the D i s t r i c t 
Cour t o f Eddy Coun ty , New M e x i c o , 
t h i s I £ H L day o f / c W ^ x ^ t , 1 9 7 ^ . 

t 

v J k ^ r . z . ) M l J l J / / / L t U C l e r k 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

C&K PETROLEUM, INC., 
A Corporation, 

Petitioner, 

vs. 

NEW MEXICO ENERGY AND 
MINERALS DEPARTMENT, OIL 
CONSERVATION DIVISION and 
BILL TAYLOR 

Respondents. 

PETITION FOR REVIEW 

Comes now C&K Petroleum, Inc., a corporation, herein

after called Petitioner, pursuant to the provisions of Section 

65-3-22, New Mexico Statutes Annotated, 1953 Compilation, as 

amended, and respectfully petitions the Court for review of 

the action of the Oil Conservation Division, New Mexico Energy 

and Minerals Department in Case No. 6289 on the Docket of 

said division, and its Order No. R-5332-A issued therein, and 

states t 

1, Petitioner i s a corporation duly admitted to do 

business i n the Sate of New Mexico. The Respondent New Mexico 

Energy and Minerals Department, Oil Conservation Division, i s 

a statutory body created and existing under the provisions of 

the laws of the State of Nrw Mexico, and vested with jurisdiction 

over a l l matters relating to the conservation of o i l and gas 

in the State of New Mexico, the prevention of waste, the 

protection of correlative rights, and the enforcement of the 

Conservation Act of the State of New Mexico, being Chapter 65, 

Article 3, New Mexico Statutes, Annotated, 1953 Compilation, 

as amended. 

2. On November 30, 1976, the Oil Conservation Commission 

of New Mexico, predecessor of the Oil Conservation Division. 

No. e-̂ - V/* 



entered i t s Order No. R-5332 pooling a l l mineral interests, 

whatever they may be, i n the Wolfcamp and Pennsylvanian 

formation underlying the N£ of Section 13, Township 22 South, 

Range 26 East, N.M.P.M., South Carlsbad Field, Eddy County, 

New Mexico, designating Petitioner as the operator of the 

pooled unit. A copy of Order No. R-5332, marked as Exhibit 

"A" i s attached hereto and made a part hereof. 

3. On October 17, 1978, on the application of B i l l 

Taylor, the Oil Conservation Division, successor to the Oil 

Conservation Commission, entered i t s Order No. R-5332-A, 

giving B i l l Taylor thirty days from the effective date of 

the order, to pay his proportionate share of the actual well 

costs of $551,903,87 to C & K Petroleum, Inc., as operator 

of the Carlsbad "13" Well No. 1, located on said pooled unit, 

payment to be made in lieu of payment out of production as 

provided by Order No. R-5332. The order provided that on 

payment Taylor would remain liable for operating costs, but 

not for any risk charge as provided in Order No. R-5332. 

Petitioner opposed the application of B i l l Taylor before the 

Oil Conservation Division at the hearings held on August 9» 

1978, and September 11, 1978, which hearings resulted in the 

entry of Order No. R-5332-A. A copy of Order No. R-5332-A 

i s attached hereto, marked Exhibit "B", and made a part hereof. 

4, At the time of the hearing which resulted in the entry 

of the Commission's (Division's) Order No. R-5332 B i l l Taylor 

entered into an agreement with C&K Petroleum, Inc., in con

sideration of C & K Petroleum's agreement not to seek a risk 

factor in excess of 120%, to permit Taylor to take his gas in 

kind, and not to seek pooling of any formations other than the 

Wolfcamp and Pennsylvanian formations or any formations lying 

above the Wolfcamp formation. Taylor acknowledged receipt of 

the estimated well costs for the Carlsbad "13" Well No. 1, and 
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his right to pay his share of estimated well costs, in lieu 

of paying his share out of production and thereby avoid 

payment of the 120% risk factor. A copy of this agreement 

i s attached hereto, marked Exhibit "G", and made a part 

hereof. 

5* Petitioner timely filed i t s application for rehearing 

in this case before the Oil Conservation Division, which appli

cation stated the grounds of the invalidity of Division Order 

No. R-5332-A. The Application was not acted upon by the 

Division within ten days, and was, therefore, as provided by 

law, denied. 

6. A copy of Petitioner's Application for rehearing, filed 

with the Division, i s attached hereto, marked Exhibit "D", and 

made a part hereof. 

7. The Petitioner i s an owner and i s the operator of the 

property affected by Order No. R-5332-A, Exhibit "BM, i s adver

sely affected, and dissatisfied with i t s application for rehearing 

and i t s handling by the Division, and with the provisions of 

Order No. R-5332-A. 

8. Oil Conservation Division Order No. R-5332-A i s unlaw

ful, unreasonable, arbitrary, ambiguious and capricious in the 

following respects, a l l of which were presented to the Division 

in Petitioner's Application for Rehearing! 

a. On November 10, 1976, the New Mexico Oil Conservation 

Commission heard the application of C l K Petroleum, Inc., for 

compulsory pooling of the Ni of Section 13t Township 22 South, 

Range 2o East, N.M.P.M., South Carlsbad Field, Eddy County, New 

Mexico. As shown by the record, B i l l Taylor was present at the 

hearing and acknowledged receipt of a copy of the estimated well 

costs of the proposed well, and stated his intention of partcipation 

in the drilling of the well. As shown by Exhibit "C attached hereto, 

B i l l Taylor had f u l l knowledge of the well costs and his right 
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to pay his proportionate share of such costs. 

b. B i l l Taylor acknowledged receipt of not less than 

three copies of the estimated well costs, before and a f t e r the 

hearing. 

c. The Division's Order No. R-5332-A so narrowly construes 

i t s Order No. R-5332 as to the requirement f o r furnishing estimated 

well costs within a specific, narrow time frame as to be unreason

able a r b i t r a r y , capricious and unlawful. The Division's construc

t i o n i s not founded on any law, rule or regulation and i s unlawful. 

d. The Division's finding that Taylor was not afforded the 

opportunity to pay his share of estimated well costs to the 

operator i n accordance with the terms of Order No. R-5332 i n 

l i e u of paying his share of reasonable well costs out of pro

duction i s not supported by, and i s contrary to the evidence 

in t h i s case. 

e. Although he had stated he would do so, Taylor 

did not put up his share of estimated well costs, although at 

a l l times he had f u l l knowledge as to what those costs were. 

f. Taylor has f a i l e d and refused to sign a divis i o n 

order covering his interest i n the subject w e l l . 

g. The subject well commenced production June 21, 

1977i and was potentialed into the pipeline August 3i 1977» as 

shown by the testimony, exhibits and the Division's records. 

The well has produced consistently since being placed on pro

duction. Order No. R-5332-A, however, i s sile n t as to any 

accounting f o r any production p r i o r to B i l l Taylor's payment of 

his share of well costs i s ambiguous, i n d e f i n i t e and void. 

h. I f Order No. R-5332 i s not v a l i d as to pooling 

Taylor's i n t e r e s t , giving him a ri g h t to share i n production 

from the w e l l , none of Taylor's gas has been sold and Taylor 

should share i n production only from the time he pays his 

proportionate share of the well costs. 



i . I f Order No. R-5332-A i s construed as requiring 

C&K Patroleum, Inc., to account to B i l l Taylor as a working 

interest owner and participant since f i r s t production, the 

order i s in excess of the authority of the Division, i s unrea

sonable, arbitrary, capricious and void becausei 

(1) . The action exceeds the power of the Division. 

(2) . The Order would purport to determine property 

rights contrary to law, 

(3) . The Order interferes with contracts rights of 

C&K Petroleum, Inc., contrary to law. 

(4) . The Order would impose on C & K Petroleum, Inc. 

penalties not authorized by statute, and in 

excess of the Division's authority, 

(5) . The Order takes C&K Patroleum's property 

without due process of law. 

WHEREFORE, Petitioner respectfully prays the Court as 

authorized by Section 65-3-22, New Mexico Statutes Annotated, 

1953 Compilation, as amended, thati 

1. Notice of this Petition for review be served in 

the manner provided for the service of summons in c i v i l pro

ceedings upon the New Mexico Energy and Minerals Department, 

Oil Conservation Division, and upon B i l l Taylor. 

2. That this Petition be set for t r i a l in the manner 

provided by law, and that this Court review the action of the 

Oil Conservation Division herein complained of. 

3. That this Court enter i t s order vacating and setting 

aside New Mexico Oil Conservation Diviion Order No. R-5332-A. 

4. That the Court enter such other and further orders as 

may bw proper in the premises. 

5. That Petitioner have such other and further relief as 

may be proper. 
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Respectfully submitted, 

C&K PETROLEUM, INC. 

JA$6N KELLAHIN 

KELLAHIN & FOX 
P. 0. Box 1769 
Santa Fe, New Mexico 87501 
Phone (505) 9824285 

ATTORNEYS FOR PETITIONER 



BEFORE nic OIL CONSERVATION COMUSSIOM 
or THC STATI: or HEN NEXIG* 

IM THE MATTER Of THE HEARINC 
CALLED RY Tiii: OIL COUSERVATION 

CO:LMI'̂ SIU;> or i:r.w rcxico I«R 
TME rurUOCt OF CONSIDERING: 

CASE WO. SMT 
Older H». o - S J J l 

APPLICATION OT C * K HTROI.EUM, INC. 
TOR cottruLSOUY POOLIMC AND A : ;ON-STAMB««» 
UH1T, r.DDY COUNTY, MEXICO. 

ORDI:R or THI: COMMITS ION 

BY Tl'i. co,".v.rssipr): 

This cause cane on f o r hearing at 9 a.m. on November l t , 
1276, at Santa Fo, Now Kcxico, before Examiner Richard L. Stanets 

UO'.:, on t h i a 3^th day o f ttovenber, 1*7*, thc Commission, 
a qucruii boin.j p r j ^ e h t , having considered thc t c s t i n o n y , tite 
record, .ind the rccorvnendations of thc Examiner, and being 
f u l l y advised i n the prcr.iscs, 

ri':ns. 

(1) That duo pu b l i c notice having been given •« req u i r e d 
Ly low, the Cci ni:<sion has j u r i s d i c t i o n of t h i s cause and the 
subject r . i t t o r thereof. 

(2) That thc a n p l i c n t , C l K Petroleum, I n c . , seeks an 
order oooi ing a l l mineral intercut:; i n the Wolf carp and 
rcr.n rylwinian formations underlying the N/2 of Section 11, 
Toi r.s.-.ip 22 South, Ranro 26 Vast , :;MPI1, South Carlsbad r i c l d , 
Eddy County, Now Mexico. 

(3) That thc applicant har. tho r i g h t t o d r i l l .tnd proposes 
to d r i l l a w e l l 1080 foot f r o n thc North l i n e and 1?»0 f e e t 
l:on tho East l j r . c of said Section 13 t o bo dedicated t o a 
non-standard 3/G.G-acre u n i t . 

(*) That there arc i n t o r c r t owners i n tho proposed 
p r o r a t i o n u n i t ..-ho have not agreed to pool t h e i r i n t e r e s t s . 

(5) That t<". avoid the d r i l l i n g of unnecessary w e l l s , t o 
p-.otr-ct c o m l . i u v o r i r . h t " , and to a f f o r d l o the owner o f each 
lntorcr.t i n said u n i t the op|>ortunily t o recover or receive 
without ;.r,nocc.'..ii'y c>:p<-n:.c hi:; ju;:t and f a i r chare of the gas 
in s. i i i l pool, tm - r.ubji'CL a p p l i c a t i o n should be approved by 
pooling . i l l iniin_r.il interest;;, wh.iti.vcr they may be, w i t h i n said 
u n i t . 

EXHIBIT "A" 
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(G) Th.it tho applicant r.hould be designated t h * operator 
of llie subject v u l l and unit. 

(7) That any non-consenting working interest owner shoult* 
be afforded the opportunity to pay his share of estimated well 
costs to the <.'| orator in l i e u of paying his r.hare of reasonable 
well costs out of production. 

(8) Thai any non-consenting working interest owner that 
doc:, not pay hi:; share of cstinatcJ woll coatr. should have 
withheld fro::: production his ::!.arc of the reasonable well cof.ts 
plus un additional 120 ;:. rccnt thereof as a reasonable charge 
for th.: ri:;); involved in the d r i l l i n g of thc well. 

(0) That any non-consenting interest owner should be 
affolded the opportunity lo obj-'ct to the actual well costs 
but that actual well costs i l u u h l be adopted as the reasonable 
well cost"-, in tho absence of r.uch objection. 

(10) That followir.: di.v.rr.iiiation of reasonable well costs, 
any non-consenting wording interest owner that has paid his 
share of estimated costs shcild pay to tho or.orstor any ariount 
tliat reasonable woll costs exceed cstinatcd well costs and 
should receive fron thc operator any ai-ount that paid estimated 
well costs exceed reasonable i.o l l costs. 

(11) That $1,093 per r>onth while d r i l l i n g and (ISO por 
month while producing should be fixed as reasonable charges 
for supervision (conbir.cd fixed rate:;); V.u-.z the operator 
should be authorized to withhold fron production tha 
proportionate sharo of such supervision ch-irges attributable 
to each non-consenting vorkiii'j interest, and i n addition thereto, 
thc operator should bo authorized to withhold fron production 
tho proportionate share of actual expenditures required for 
operating thc subject well, not in excess of what are reasonable, 
attributable to each non-co-.scnting working interest. 

(12) That a l l proceeds fron production fron the subject 
well which are not disbursed for any reason sltoulc. be placed 
in escrow to bo paid to thc true owner thereof upon denand and 
proof of ownership. 

(13) That upon thc failure of the operator of said pooled 
unit to corj-.enco d r i l l i n g of thc woll to which said unit is 
dedicated on or before February 28, 1977, the order poolinj 
said unit should bccoiuc null and void and of no effect 
whatsoever. 
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IT is TMt.ui-.i'Oui: ounr.m.i): 
(1) That n i l mineral i n t e r e s t s , whatever they M y fee, 

i n the Wolfcamp and I'cnnr.y 1 vanian formations underlying tho 
t;/2 of f e e t ion 13, Township 22 South, Range 20 Cast, NMTN, 
South Carlsbad f i e l d , hddy County, (lew Mexico, are hereby 
pooled t o form a non-standaid 336.0-acre gas spacing and 
p r o r a t i o n u n i t t o bo dedicated t o a w e l l t o bo d r i l l e d l t U 
f e e t from tho North l i n e and 1980 f e e t from tho East l i n e o f 
said Section 13. 

PP.OVTni:u ii(i,.:i:\TR, that tho operator o f said u n i t s h a l l 
comniMn.'' tl'.e d r i l l i n g of said w e l l on or before the 21th day 
o l r e h r u a j y , 1977, and s h a l l t h e r e a f t e r continue the d r i l l i n g 
of o n d weil I w i t u duo d i l i g e n c e to a depth s u f f i c i e n t t o t e s t 
the Ivnnsy 1 var.ian formation; 

ri;ovn>;:n r n t h a t i n the event said operator does not 
coixiencu ti.o d i i l l i n g of said v e i l or. or before the 2Bt'r. day o f 
IYbiunry, 1977, Order (1) of t h i s order s h a l l be n u l l and v o i d 
and cf no e f f e c t whatsoever; unless said operator obtains a 
t i i r - ! extension f r o n thc commission f o r good cause shown. 

I'liov: r r : ' IT"" v.l.V., that should said w e l l not be d r i l l e d t o 
cor:pli.-« 10:1, cr a.,«.iuomr.er.t, w i t h i n 120 days a f t e r conj-.enccr.er.t 
thereof, said operator s h a l l appear before the Comissior. and 
show cause why Order ( i ) of t h i s order should not be rescinded. 

(2) That C i K Petroleum, Inc. i s hereby designated the 
operator of thc subject w o l l and u n i t . 

(3) That a f t e r the e f f e c t i v e date of t h i s order and 
w i t h i n 30 days p r i o r t o CO: .T.C.-icing said w e l l , the operator 
s h a l l f u r n i s h thc Commission ond each known working i n t e r e s t 
owner i n the subject u n i t an itemized schedule o f estimated 
w e l l costs. 

(4) That w i t h i n 30 days from thc date the schedule of 
estimated w e l l costs i s furnished to him, any non-consenting 
working i n t e r e s t owner s h a l l have the r i g h t t o pay h i s share 
of estimated w e l l costs to the operator i n l i e u o f paying h i s 
share of reasonable w e l l costs out of production, and t h a t any 
such owner who pays h i s share of estimated w e l l costs as pro
vided above s h a l l remain l i a b l e for operating costs but s h a l l 
not be l i a b l e for r i s k charges. 

(5) That thc operator s h a l l f u r n i s h the Commission and 
caeh known working i n t e r e s t owner an itemized schedule o f 
actual w e l l costs w i t h i n 90 days f o l l o w i n g completion o f thc 
w e l l ; t h a t i f no o b j e c t i o n to the a c t u a l w e l l costs i s received 
by the Cox-mission and the Commission has not objected w i t h i n 45 
days f o l l o w i n g r e c e i p t of said schedule, thc actual w e l l costs 
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s h a l l be the reasonable well costs; provided however, that I f 
there i s un objection to actml well coats within said 45-doy 
period the Conn ir. s i on w i l l dctcimino reasonable w e l l c N M 
a f t e r p u b l i c notice and hearing. 

(6) That w i t h i n 60 days f o l l o w i n g determination o f 
reasonable w e l l costs, any non-consenting working i n t e r e s t 
owner t h a t has paid h i s shari- of estimated costs i n advance 
as provided above s h a l l pay to tho operator h i s pro r a t a share 
of the amount th a t rcasonaole w e l l costs exceed estimated w e l l 
costs and s h a l l receive from th.. operator h i s pro r a t a share 
of thc amount t h a t estimated well costs o;;ceed reasonable 
w e l l costs. 

(7) That thc operator i s hereby authorized t o w i t h h o l d 
tho f o l l o w i n g costs and chaiges I roi.i production: 

(A) Thc pro rata share of reasonable w e l l costs 
a t t r i b u t a b l e to each non-consenting working 
i n t e r e s t owner who has not paid h i s share 
of estimated v. 11 costs w i t h i n 30 days from 
the date the .rale of estimated w e l l 
costs i s f u i n i . ; t< Lipi

ds) As a charge for tho r i s . . involved i n the 
d r i l l i n g nf the w e l l , I JO percent of the 
pro rata '.hare > f reasonable w e l l costs 
a t t r i b u t a b l e to each non-consenting working 
i n t c i e s t owner who has not paid h i s share 
of estimated '..ell costs w i t h i n 30 days from 
the date the ;< ;. tlu'e o f estimated t . v l l 
co .-its i s f u r n i : !:••.: t o him. 

(8) That the operator s h a l l d i s t r i b u t e said costs and 
charges w i t h h e l d from production to the p a r t i e s who advanced 
tho w e l l costs. 

(9) That $1,0C0 per : w h i l e d r i l l i n g end $150 per 
rto;ith w hile produeinu arc h re. y f i x e d as reap >nable charges 
f o r supervision (i - i r ainccl -tl rat ov.) ; t h a t the operator i s 
hereby authorir.ed to withi.oM from production the proportionate 
share of such supervision cii. re. s a t t r i b u t a b l e to each non-
consentir.g working i n t e r e s t , a: J i n a d d i t i o n t h e r e t o , the 
operator i s hereby authorir.< <! t o w i t h h o l d from production tho 
proportionate share of actual ...;<end i t u r e s required f o r 
operating such w e l l , not i n excess of what arc reasonable, 
a t t r i b u t a b l e t o each non-consenting working i n t e r e s t . 

(10) That any unscverod mineral i n t e r e s t s h a l l be considered 
a seven-eighths (7/1.) woik in*; i n t e r e s t and a one-eighth (1/S) 
r o y a l t y i n t e r e s t for tlic purpose of a l l o c a t i n g costs and 
charges under the terms of t h i s order. 



Case No. S»07 
Order Mo. h-5332 

(11) Tli.it any well costs or cli.irqcr. which arc to IMI paid 
out oi production shall l;e withheld only from the working 
interests share of production, ai.d no cos 1.3 or charges sfcal 1 
be withheld fron production attributable to royalty interest*. 

(12) That a l l proceeds fron production froa the Mfcjcct 
well which arc-not disbursed for any reason shall be placed io 
escrow in Eddy County, I.'ew r:cxico, to bo paid to the trite 
ownrr thereof upon denand and proof of ownership! that tho 
operator shall notify the Corr.-nir.sion of the aatac and address 
of said escrow agent within 90 days f r o * the dote of thi s 
order. 

(11) That j u r i s d i c t i o n of this cause i s retained for tho 
entry of such further orders as tho Cowmissioo say dooSJ 
necessary. 

DONE at Santa re, >:ew Mexico, on the day and yeor norelar-
abova desie:witcd. 

STATE OF KEN MEXICO 
OIL co:;:;i.i.vATiu:; CC>:WXSSION 

d r / 



ENERGY AND MINERALS DEPARTMENT 
OIL CONSERVATION DIVISI 

IM THE HATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION OF NEW MEXICO FOR 
THE PURPOSE OF CONSIDERING: 

CASE MO. €2S9 
Order Mo. R-5332-A 

APPLICATION 
ENFORCEMENT 
ORDER NO. R 
KEN MEXICO. 

OF BILL TAYLOR FOR 
AND AMENDMENT OF 
5332, EDDY COUNTY, 

ORDER OF THE COMMISSION 

BY THE COMMISSION; 

This cause cane on for hearing at 9 a.a. on August 9, 1978* 
and September 11, 1978, at Santa Fe, New Mexico, before the Oil 
Conservation Commission of New Mexico, hereinafter referred to 
as the "Commission." 

NOW, on this 17th day of October, 1978, the Commission, 
a quorum being present, having considered the testimony presented 
and the exhibits received at said hearing, and being fully ad
vised in the premises, 

(1) That due public notice having been given as required 
by law, the Commission has jurisdiction of this cause and the 
subject natter thereof. 

(2) That on November 30, 1976, upon the application of 
C ft K Petroleum, Inc., hereinafter referred to as "C ft I " , the 
Commission issued i t s Order No. R-5332 pooling the M/2 of Sec
tion 13, Township 22 South, Range 26 East, NMPM, South Carlsbad 
Field, Eddy County, New Mexico. 

(3) That this acreage was dedicated to the Carlsbad "13" 
Well No. 1 located in Unit G of said section. 

(4) That C ft K was appointed the operator of the well by 
Order No. R-5332, and B i l l Taylor, hereinafter referred to as 
"Taylor", was and i s an interest owner in said well. 

FINDS: 

EXHIBIT "BM 
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(5) That on July 5, 1978, Taylor filed an application for 
"operator's accounting, regulation and order compliance; 
operator removal; protection of royalty and interest owner's 
correlative rights; and Commission amendtsent of Order No. R-5332." 

(<) That this cause came on for hearing on August 9, 1971, 
and September 11, 1978. 

(7) That C&K failed to furnish the Commission and each 
known working interest owner an itemized schedule of estimated 
well costs after the effective date of Order No. R-5332 and 
within 30 days prior to commencing the well in accordance with 
Order (3) of said order. 

(8) That Taylor was therefore not afforded the opportunity 
to pay his share of estimated well costs to the operator in 
accordance with the terms of said Order No. R-5332 in lieu of 
paying his share of reasonable well costs out of production. 

(9) That Taylor should be afforded the opportunity to pay 
his share of reasonable well costs now in lieu of paying the 
same out of production. 

(10) That although Taylor objected to well costs as sub
mitted by C & K, including tubing costs, the evidence presented 
shows that actual well costs total $551,903.87. 

(11) That said well costs of $551,903.87 are reasonable 
costs for the subject well. 

(12) That within 30 days from the effective date of this 
order, Taylor should have the right to pay his share of the 
actual well costs to the operator in lieu of paying his share of 
said costs out of production; further, that i f he pays his share 
as provided herein, he should remain liable for operating costs 
but should not be liable for risk charges. 

(13) That no evidence was presented showing that C&K 
has failed to afford Taylor or other interest owners in the unit 
the opportunity to recover their just and fair share of the gas 
from the Carlsbad "13" Well No. 1, and there i s no evidence 
that correlative rights have been impaired. 

(14) That no evidence was presented showing that C&K 
has caused waste by i t s operation of the well. 

(15) That although certain of the accounting and operational 
procedures employed by C & K in the past appear to have been 
less than satisfactory, these have apparently now been corrected. 
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(16) That although the. evidence in this case establishes 
that C &K has been grossly lax in the observance of certain 
Division rules and orders, particularly as they relate to the 
fi l i n g of forms and reports, and the establishment of an escrow 
account in accordance with Order (12) of Order No. R-5332, 
the Corru-rtission cannot f i n d t h i s to be grounds for removal of 
C i K as operator of the well at t h i s time, and i t should be 
permitted to continue as operator, pending further order of 
the Commission or Division. 

(17) That Taylor's request that C & K be removed as 
operator should therefore be denied. 

IT IS THEREFORE ORDERED: 

(1) That the application of B i l l Taylor for removal of 
C & K Petroleum, Inc., as operator of the Carlsbad "13" Well 
No. 1 located i n Unit G of Section 13, Township 22 South, Range 
26 East, NMPM, South Carlsbad F i e l d , Eddy County, New Mexico, 
i s hereby denied. 

(2) That within 30 days from the effective date of this 
Order, B i l l Taylor shall have the right to pay his share of the 
actual well costs of $551,903.87 to the operator of said 
Carlsbad "13" Well No. 1 in lieu of paying his share of said 
costs out of production, and should he pay his share as provided 
above, he shall remain liable for operating costs but shall not 
be liable for risk charges. 

(3) That a l l provisions of Order No. R-5332 not in conflict 
herewith shall remain in f u l l force and effect. 

(4) That jurisdiction of this cause i s retained for the 
entry of such further orders as the Commission may deem necessary. 

DONE at Santa Fe, New Mexico, on the day and year herein
above designated. 

STATE OF NEW MEXICO 

S E A L 
fd/ 



V* 

A G R E E M E N T 

C -V K Petroleum, I n c . , i s the appl icant f o r compulsory 
poo l ing and a non-standard gas p r o r a t i o n u n i t i n Case No. 
5807 be fo re the New Mexico O i l Conservation Commission, Wednesday, 
•November 10, 1976. B i l l Taylor and W i l l i a m A. Page are owners 
of i n t e r e s t s i n the minerals under ly ing the proposed non
standard u n i t t ha t would be a f f e c t e d by a poo l ing o rde r . 

B i l l Taylor represents that he has the r i g h t to b i n d 
V. ' i l l iam A. Page, and E. W. Hooper, Exploration'Manager f o r C $ 
K Petroleum, I n c . , represents that lie has the r i p h t to en te r 
i n t o t h i s agreement on beha l f o f C. Q K Petroleum^ I n c . 

C 5 K Petroleum, I n c . , agrees tha t at the p resen ta t ion 
of t h i s case i t w i l l not seek a r i s k f a c t o r i n excess o f 
120%, t h a t i s i t w i l l seek the r i g h t to recover i t s reasonable 
costs o f d r i l l i n g , completing and equipping the sub jec t w e l l , 
plus 1205 of t h a t amount as a r i s k f a c t o r f o r d r i l l i n g the 
w e l l , as p rov ided by New Mexico s t a tu t e s , and the ru les and 
regu la t ions o f the Commission. 

B i l l Tay lor acknowledges rece ip t o f estimated w e l l costs 
in the form o f an A . F . E . , given to him th i s date, and C § K 
Petroleum I n c . , agrees that B i l l Taylor s h a l l have t h i r t y days 
f r o m - t h i s d a t e - i n which to pay h i s share o f es t imated v e i l . 
costs i n l i e u o f paying such share out o f p r o d u c t i o n , and 
thereby avo id payment o f the 120* r i s k f a c t o r . 

B i l l Tay lo r s h a l l have the r i g h t to take, h i s gas i n 
k i n d , a f t e r payout o f the w e l l , provided tha t he s h a l l nake 
connection a t h i s own expense. 

I t i s agreed tha t C § K Petroleum, I n c . , does not seek 
compulsory poo l ing i n t h i s case o f any formations o ther than 
V.'olfcamp and Pennsylvanian format ions , and does not seek pool inc 
o f any format ions above the Wolfcamp. 

Dated: November (J , 1970 

EXHIBIT "C" 



STATE OF NEW MEXICO 
ENERGY AND MINERALS DEPARTMENT 

OIL CONSERVATION DIVISION 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION OF NEW MEXICO FOR 
THE PURPOSE OF CONSIDERING: 

CASE NO. 62 89 
Order No. R-5332-A 

APPLICATION OF BILL TAYLOR FOR 
ENFORCEMENT AND AMENDMENT OF 
ORDER NO. R- 5332 , EDDY COUNTY, 
NEW MEXICO. 

APPLICATION FOR REHEARING 

Comes now C 5 K Petroleum, Inc . , and pursuant t o the 

p rov i s ions of Sect ion 65-3-22, New Mexico Statutes Annotated, 

196 3 Compi la t ion , appl ies f o r a rehearing on Energy and 

Minerals Department, O i l Conservation D i v i s i o n Order No. 

R-5332-A entered on October 17 , 1978, and as grounds t h e r e f o r 

s t a t e s : 

A. On November 30 , 1976 the O i l Conservation Commission 

of New Mexico entered i t s Order No. R-5332 p o o l i n g a l l minera l 

i n t e r e s t s , whatever they may be, i n the Wolfcamp and Pennsylvanian 

formations under ly ing the N/2 o f Section 13, Township 22 South, 

Range 26 East , NMPM, South Carlsbad F i e l d , Eddy County, New 

Mexico, des ignat ing app l i can t as operator o f the pooled u n i t . 

A copy of Order No. R-5332, marked as E x h i b i t "A" i s a t tached 

hereto and made a p a r t hereof . 

B. On October 17, 1978, on the a p p l i c a t i o n of B i l l T a y l o r , 

the O i l Conservation D i v i s i o n , successor to the O i l Conservation 

Commission, entered i t s Order No. R-5332-A g i v i n g B i l l Taylor 

t h i r t y Jays from the e f f e c t i v e date of the order , to pay his 



proportionate share of the actual well costs of S^ri,903. 87 

to C and K Petroleum, Inc., as operators of the Carlsbad 

"13" Well No. 1 in l i e u of paying his share out of production, 

as provided by Order No. R-5332, and providing further that 

on payment Taylor shall remain l i a b l e for operating costs but 

not for a risk charge as provided by said Order No. R-5332. 

A copy of Order No. R-5332-A, marked as Exhibit "B", is 

attached hereto and made a part of this application. 

C. Oil Conservation Division Order No. R-5332-A is 

unlawful, unreasonable, a r b i t r a r y , ambiguious and capricious 

in the following respects: 

1. On November 10 , 1976 the New Mexico O i l Conservation 

Commission heard the application of C K Petroleum, Inc. , 

for compulsory pooling of the N/2 of Section 13, Township 22 

South, Range 26 East, N.M.P.M. South Carlsbad Field, Eddy 

County, New Mexico. As shown by the record B i l l Taylor was 

present at the hearing and acknowledged receipt of a copy of 

the estimated well costs of the proposed w e l l , and stated that 

he intended p a r t i c i p a t i n g in the d r i l l i n g of the wel l . (Tr. 

Nov. 10 , 1976 , p. 11-12). As shown hy Exhibit "C", (presented 

as C S K's Exhibit 13) attached hereto and made a part of this 

application, B i l l Taylor acknowledged in w r i t i n g receipt on 

November 9, 19 7b, estimated well costs in the form of an A.F.E., 

and agreed he should have t h i r t y days in which to pay his 

share of estimated well costs, in l i e u of paying out of pro

duction, and thereby avoid payment of a risk factor. In con

sideration of this agreement, C <̂  K agreed not to seek a risk 

factor in excess of 120%, and agreed that Taylor should have 

the right to take his gas in kind after payout of the well. 

2. On November 30, 1976, the Commission entered i t s 
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order poo l ing the described acreage, which , among other th ings 

prov ided that a f t e r the e f f e c t i v e date of the order and w i t h i n 

t h i r t y days p r i o r to commencing the subjec t w e l l non-consenting 

owners should be fu rn i shed w i t h est imated w e l l cos t s , and 

should have t h i r t y days a f t e r r ece ip t of the est imated w e l l 

costs t o pay his p ropor t iona te share of the w e l l cos t s . 

3. B i l l Taylor acknowledged receipt of not less than 

three copies of the estimated well costs , before and a f t er 

the hearing, but not a f t er e f fec t ive date of Order R-5332. 

4. The Division Order R-5332-A so narrowly construes 

i t s Order R-5352 as to the requirement for furnishing estimated 

well costs within a s p e c i f i c , narrow time frame, as to be 

unreasonable, a r b i t r a r y , capricious and unlawful. The 

Divis ion's construction is not founded on any law, rule or 

regulation and should be revoked. 

5. Although he had stated lie would do so, B i l l Taylor 

did not put up his share of estiamted wel l costs , although at 

a l l times he had f u l l knowledge as to what those costs were. 

Not u n t i l November 6 , 1978, pursuant to Order No. R-5332-A, 

did Mr. Taylor tender a bank draft to C § K as his estimate 

of his share of wel l costs . 

6. B i l l Taylor has f a i l e d and refused to sign a d iv is ion 

order covering his interest in the subject w e l l . 

7. Order R-5332-A, Exhibit "B" provides that upon pay

ment, within th ir ty days, of his share of the wel l costs of 

$551,903.87, he s h a l l remain l iab le for wel l costs but s h a l l 

not be l iab le for any r i sk charges. 

8. The subject wel l commenced production June 21, 1977, 

and was potentialed into the pipel ine August 3, 1977, as shown 

by the testimony, exhibits and the Commission's records. The 
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w e l l has produced c o n s i s t e n t l y since being placed on pro

d u c t i o n . Order R-5332-A, however, i s s i l e n t as t o accounting 

f o r any p roduc t ion p r i o r to B i l l T a y l o r ' s payment of h i s 

share of w e l l costs i s ambiguous, i n d e f i n i t e and v o i d . 

9. I f Order R-5332-A i s construed as r e q u i r i n g C f, K 

Petroleum, Inc . to account t o B i l l Tay lor as a working i n t e r e s t 

owner and p a r t i c i p a n t since f i r s t p roduc t ion the order i s 

unreasonable, a r b i t r a r y and capr ic ious because: 

A. The ac t ion exceeds the power o f the D i v i s i o n . 

B. The Order woudl determine proper ty r i g h t s , 

cont rary to law. 

C. The Order i n t e r f e r e s w i t h con t rac t r i g h t s of 

C fi K Petroleum, I n c . , con t ra ry t o law. 

D. The Order would impose on C H Petroleum 

pena l t i e s not au thor ized by s t a t u t e , and i n 

excess o f the D i v i s i o n ' s a u t h o r i t y . 

!•. The Order takes C fi K Petroleum's p roper ty 

wi thou t due process of law. 

Willi RE FORE Appl ican t C fi K Petroleum, Inc . , prays tha t the 

O i l Conservation D i v i s i o n , New Mexico Energy Department, grant 

i t a rehearing on i t s Order No. R-5332-A as requested, and tha t 

a f t e r no t i ce and hearing as provided by law, the D i v i s i o n 

rescind i t s Order R-5332-A as t o p rov i s ions p e r m i t t i n g B i l l 

Tay lo r to pay his share of w e l l cos ts , and p a r t i c i p a t e i n 

p roduc t ion wi thou t payment of a r i s k f a c t o r , and f o r r e a f f i r m 

a t i on of the p rov i s ions of D i v i s i o n Order No. R-5332 i n i t s 

e n t i r i t y . 

Respec t fu l ly submi t ted , 

C fi K PLTROLEUM, INC. 

P. 0. Box 1769 
Santa Fe, New Mexico 87501 

Attorneys f o r C fi K Petroleum, Inc . 
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C E R T I F I C A T E 

I hereby c e r t i f y that I mailed a true copy of the above 

and foregoing appl icat ion f o r rehearing to W. T. Mar t in , J r . , 

P. 0. Drawer N, Carlsbad, New Mexico 88220, and to B i l l Taylor, 

512 Wi l sh i re , Carlsbad, New Mexico 88220, th is 6th day of 

November 1978. 
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EXHIBITS "A", "B" AND "C" TO THE APPLICATION 

FOR REHEARING ARE ATTACHED TO THE PETITION 

FOR REVIEW, AND ARE NOT REPEATED HERE 



STATE OF NEW MEXICO 

IN THE 

C & K PETROLEUM, INC . , 
a Corporation, 

Petitioner, 

vs. 

NEW MEXICO ENERGY AND 
MINERALS DEPARTMENT, OIL 
CONSERVATION DIVISION and 
BILL TAYLOR, 

Respondents. 

IN THE MATTER OF THE APPLI
CATION OF BILL TAYLOR FOR 
ENFORCEMENT AND AMENDMENT 
OF ORDER NO. R-5332, EDDY 
COUNTY, NEW MEXICO, OIL 
CONSERVATION COMMISSION CASE 
NO. 6289 

ORDER VACATING SETTING 

IT IS HEREBY ORDERED: 

1. That the hearing of July 11, 1979, on the above consolidated appeals 

from the Oil Conservation Division of the State of New Mexico be, and they hereby 

are, VACATED. 

2. That B i l l Taylor and C & K Petroleum, Inc . , shall submit written 

Briefs on July 19, 1979, to the Court. 

3. That B i l l Taylor, C & K Petroleum, Inc . , and the Oil Conservation 

Division of the State of New Mexico shall have ten (10) days thereafter to submit 

Reply Briefs i f they deem it necessary. 

*ICT COURT-

COUNTY OF EDDY 
FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 

COUNTY OF EDD l̂ 

IN MY 
O F F ; G L 

WILCOX 
Cierk o: tne District Court 

No. CV-78-415 

No. CV-78-417 

4. That the Court shall, i f i t deems i t necessary, order the parties by 



and through their respective counsel of record to appear before the Court to 

answer any questions the Court may have or to present oral argument to the Court 

after the Court has had the opportunity to review the Briefs and Reply Briefs of 

the parties. 

W, T , Martin, J r . J y / 
P . O . Drawer N 
Carlsbad, New Mexico 88220 

APPROVED BY TELEPHONE 
CONVERSATION: 
Jason W. Kellahin 
Kellahin and Fox 
P . O . Box 1769 
Santa Fe, New Mexico 87501 
Attorneys for C & K Petroleum, Inc. 

Ernest L . Padilla 
Special Assistant Attorney General 
P . O . Box 2088 
Santa Fe, New Mexico 87501 

Attorney for Oil Conservation Division 

APPROVED: 

MATKINS AND MARTIN 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

i C & K PETROLEUM, INC., 
A Corporation, 

Petitioner 

; vs . No. CV-78-415 
No. CV-78-417 

: NEW MEXICO ENERGY AND MINERALS (Consolidated) 
DEPARTMENT, OIL CONSERVATION 

I DIVISION, AND BILL TAYLOR, 
Respondents, 

and 

IN THE MATTER OF THE APPLICATION 
OF BILL TAYLOR FOR ENFORCEMENT 

; AND AMENDMENT OF ORDER NO. R-5332, 
:| EDDY COUNTY, NEW MEXICO, OIL 
• CONSERVATION COMMISSION CASE NO. 6289 

MATKINS AND MARTIN 
P . O . Drawer N 
Carlsbad, New Mexico 88220 
Attorneys for B i l l Taylor 



ORDER NO. R-5332-A IS NOT UNLAWFUL AND IS 
NOT IN EXCESS OF COMMISSION AUTHORITY 

C & K claims Findings of Fact numbers (13) and (14) render Order No. 

R-5332-A fatally defective. C & K suggests to the Court that the failure to f ind 

"waste" occurring in C & K's operation and failure to f ind "correlative rights" to 

have been impaired is a jurisdictional defect. Authority relied upon by C & K is 

Continental Oil Co. v . Oil Conservation Commission, 70 N . M . 310, 373 P.2d 809 (1962) 

and Sims v . Mechem, 72 N .M. 186, 382 P.2d 183 (1963) which followed Continental 

O i l , supra. Counsel fails to disclose to the Court that the language in Continental 

Oil relating to jurisdiction of the Oil Conservation Commission has been explained 

and clar i f ied. In Grace v . Oil Conservation Commission of New Mexico, 87 N . M . 205, 

531 P. 2d 939 (1975) the Supreme Court recognized Continental Oil to be " . . . the 

primary o i l and gas decision in New Mexico." However, the Court did clear up the 

usage of loose and unclear language in Continental by stating: 

'"The Graces assert that the Commission did not have ' ju r i s 
diction' to institute gas prorationing in the pool based upon 
the record before i t . There are frequent references to ' ju r i s 
diction' in the Graces' briefs and some of their argument is 
addressed to the jurisdictional issue. 

[5] There is not a shred of a jurisdictional question here. A 
lack of jurisdiction means an entire lack of power to hear or 
determine the case and the absence of authority over the subject 
matter or the parties. 20 Am.Jur .2d, 'Courts' §87 (1965). 

As we said in Elwess v . Elwess, 73 N . M . 400, 404, 389 P.2d 7, 
9 (1964): 

'The word ' jurisdiction' is a term of large and comprehensive 
import. It includes jurisdiction over the subject matter, over 
the parties, and power or authority to decide the particular 
matters presented . * * * . 1 

[6] Certainly the Commission had jurisdiction of the subject 
matter - conservation of oil and gas - and i t had authority to 
decide the matters presented. See §65-3-5, N .M.S .A. 1953. 
No question is raised concerning lack of jurisdiction over the 
parties. 
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'The authority to decide a cause at all and not the decision 
rendered therein, is what makes up jurisdiction; * * * . 1 

State v . Patten, 41 N .M. 395, 399. 69 P.2d 931, 933 (1937) 

These alleged shortcomings are said to be ' jurisdictional . ' For 
the reasons mentioned, they are not. Rather, they are what 
Justice Carmody characterized in Continental Oil Co. v . 
Oil Conservation Com'n, supra, as 'foundationary matters.' 
By this he meant 'basic conclusions of fact' which were held 
to be a prerequisite, together with support in the record, to 
sustain orders made by the Commission. 

This court has in the past improperly phrased certain issues as 
jurisdictional. For example, in Sims v . Mechem, 72 N . M . 186, 
382 P.2d 183 (1963) we held that the failure to f ind that a pooling 
order would prevent waste was ' jurisdict ional , ' and the case was 
incorrectly decided on that basis. Actually, the failure to f ind 
that the order would prevent waste in Sims was no more j u r i s 
dictional than would be a failure to f ind negligence in a negligence 
case. Both are matters of proof of an issue that has nothing to do 
with jur isdict ion. 

The words ' jurisdiction' and 'jurisdictional ' are occasionally loosely 
used in Continental Oil (70 N .M . at 321, 373 P .2d at 816) . We 
understand that case to mean only that certain 'basic conclusions of 
fact' must have been found as facts and supported by the record and 
'are necessary requisites to the validity of an order' prorating pro
duction . El Paso Natural Gas Co. v . Oil Conservation Com'n, 76 N . 
M . 268, 414 P.2d 496 (1966) . 

We w i l l consider the appellant's position upon the true issue pre
sented, which is whether the findings in the order, which clearly 
comply with the mandate of Continental Oi l , supra, are supported 
by substantial evidence in the record, devoid of any jurisdictional 
overtones." 

The Oil Conservation Division has jurisdiction to hear the cause. The 

question should not be placed before the Court in terms of a jurisdictional defect but 

whether certain fundamental findings by the Division as called for in Continental 

and subsequent cases were made or were required . Continental O i l , supra., dealt 

with validity of an order prorating production. Sims v . Mechem, supra, dealt with 

validity of a forced pooling order. Rutter & Willbanks Corp, v . Oil Conservation 

Comm'n., 87 N . M . 286, 532 P.2d 582 (1975); Grace v . Oil Conservation Comm'n., 

supra. , deal with validity of the same type of orders. 



In the B i l l Taylor case the Division was not dealing with validity of a 

proration order nor a forced pooling order. The Division had previously entered a 

forced pooling order in Order No. R-5332 where i t made the necessary fundamental I 

findings to support the forced pooling order. Order No. R-5332-A deals with the 

failure of C & K to carry out a portion of Order R-5332 i . e . , supplying of an AFE to 

working interest owners within thirty days prior to commencement of C & K Carlsbad 

13 Well No. 1. 

§70-2-17 A . NMSA 1978 Comp., directs the Division to: 

" . . . afford to the owner of each property in a pool the 
opportunity to produce his just and equitable share of the 
oi l or gas, or both, in the pool, being an amount, so far 
as can be practically determined, and so far as such can 
be practicably obtained without waste, substantially in 
the proportion that the quantity of the recoverable oil or 
gas, or both, under such property bears to the total re
coverable oi l or gas, or both, in the pool, and for this 
purpose to use his just and equitable share of the reservoir 
energy." 

Section 70-2-11 NMSA 1978 Comp., empowers the Oil Conservation 

Division to protect those correlative rights of individuals having an interest in a 

well and production therefrom. The statute provides, 

" . . .to that end, the Division is empowered to make and 
enforce rules, regulations and orders, and to do whatever 
may be reasonably necessary to carry out the purpose of 
this act, whether or not indicated or specified in any section 
hereof." 

There is no statute nor regulation that limits the ability of the Division to enter supple

mental orders in a case so as to ensure its prior order is being enforced. §70-2-11, 

supra. , gives the Division authority that is equitable in nature. Orders may be 

fashioned as is deemed necessary to lawfully carry out the legislative mandate goals 

and purposes of the Division. In fact such supplemental orders are contemplated by 

the language of §70-2-23 NMSA 1978 where i t speaks of changes or renewals of an 
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order. Findings of Fact Nos. (13) and (14) in Order No. R-5332-A were not neces

sary nor required for purposes of correcting C & K's failure to properly supply 

interest owners with an AFE within thetime periods prescribed. If the Findings 

of Fact Nos. (13) and (14) are needed or relate to any specific portion of the order 

i t is the Division's refusal to remove C & K as operator, an order from which C & K 

has not appealed. 

ORDER (2) OF ORDER R-5332-A IS SUPPORTED 
BY SUBSTANTIAL EVIDENCE 

There is substantial evidence to support the order of the Commission. 

Order R-5332 was entered by the Commission November 30, 1976. The well was 

spudded on January 16, 1977, and completed on or about March 16, 1977 (Sept. 11, 

TR 106-107). The spudding of the well occurred some sixty-seven days after the 

hearing on C & K's application for forced pooling order (Aug. 9, TR 43) . It is 

undisputed that C & K Petroleum failed to send an AFE within thi r ty days pr ior to 

the commencement of the well as required by Order R-5332. C & K has attempted to 

jus t i fy its position by claiming that Taylor had entered into an written agreement to 

participate in the well , and for that reason C & K felt an additional AFE was not neces

sary (Sept. 11, TR 12, 103). Taylor acknowledges that he signed a written agree

ment with C & K . However, Taylor further states that the written agreement did not 

t ru ly reflect the agreement entered into between the parties, i . e . Taylor and C & K . 

Taylor testified he had a contemporaneous oral agreement with C & K that he could 

participate in the wel l . C & K was to b i l l him periodically as d r i l l ing progressed. 

Taylor and Page were to receive an AFE within thi r ty days prior to the spudding of 

the well (same as provision 3 of Order R-5332) . After receipt of that AFE (which i 

would indicate C & K's decision to d r i l l and a more accurate cost projection) Taylor 

and Page were to have thi r ty days within which to decide to participate. Once the 1 

j 
i 

decision to participate was made, C & K was to b i l l Taylor and Page periodically as | 



dr i l l ing progressed. C & K and Mr. Staments of the Oil Conservation Division 

agreed that such would comply with the usual provisions of forced pooling orders 

which were later reflected in provisions 3 and 4 of Order R-5332. The only di f fer 

ence in the oral agreement and Order R-5332 was periodic bill ings as the d r i l l ing 

progressed. The order basically tracks the provisions of an operating agreement 

which contemplates periodic bi l l ings. C & K had indicated that the operating agree

ment which the order tracked was the operating agreement that had now been signed 

by other interest owners (Sept. 11, TR 198-201; Taylor's Exhibit 2-2; Taylor's 

Exhibit 21-5) . The written agreement which Taylor signed was never corrected to 

reflect the contemporaneous oral agreement. Taylor had been promised that the 

interpretation or application of the written agreement would be in compliance with 

the oral agreement. Based on that representation, Taylor signed the written agree

ment. Taylor and Page were never billed by C & K as the dr i l l ing of the well pro

gressed. Taylor and Page were not furnished an AFE within thir ty days prior to 

the spudding of the wel l . After Taylor learned d r i l l ing had commenced, he at various 

times, attempted to participate in the well and contacted C & K representatives, all to 

no avail . Taylor repeatedly objected because the written agreement had not reflected 

the oral agreement for periodic bi l l ings . Taylor and Page contend that C & K's 

failure to send an AFE as required by the Commission and its failure to l ive up to 

the verbal agreement to periodically b i l l working interest owners as dr i l l ing pro

gressed caused Taylor and Page's nonparticipation and C & K's imposition of the 

120% risk penalty. It should be noted that Taylor attempted to participate in the well: 

and made inquiries through February and March of 1977 and did not wait for one 

year to complain (Aug. 9, TR 43-60; Sept. 11, TR 140,143; Taylor's Exhibit 13-4). 

Also, he contacted the Division several times about his participation (Taylor's 

exhibits 12 series) . It should also be noted that Taylor's wife testified to the oral i 

agreement (Sept. 11, TR 192) . j 



In reviewing the record, i t is clear that the Commission not only relied 

on the violation of its forced pooling order but also had evidence before i t of an oral 

agreement to which C & K did not abide. C & K attempted to argue that because 

Taylor had received AFEs at various time periods, the Commission's strict con

struction of its order is arbitrary and capricious. This Court is to give special 

weight and credence to the experience and specialized knowledge of the Commission. 

It is not for this Court to second guess the Commission in the construction of its own 

orders. It is obvious that one of the reasons for submission of an AFE within thi r ty 

days pr ior to the commencement of a d r i l l ing of a well is to protect the working 

interest owners and give them an accurate approximation of well d r i l l ing costs. 

Acceleration of well costs, on a daily basis was admitted by C & K's Thompson 

(Sept. 11, TR 128-129) . AFE's submitted prior to hearing and prior to entry of an 

order may very well be inaccurate because of excessive inflation present in the 

United States economy when d r i l l ing begins at a later date. Also, Taylor very 

succinctly states additional reasons for the thir ty day requirement on submitting 

an AFE as i t is the only protection to a nonconsenting owner in participating in a 

well (Sept. 11, TR 195-197) . This writer does not feel i t is necessary to refute each 

piece of evidence referred to by opposing counsel in his brief but urges the Court 

to review the portion o f the record cited by Taylor. The Court w i l l readily see 

substantial evidence exists in the record to support the decision of the Commission. 

For the Court to get some feel of the Commission's attitude regarding the failures of 

C & K to abide by its orders, see September 11th Transcript, 176, 177, 181 and 182. 

REMOVAL OF RISK FACTOR 

The Division did not remove the 120% risk factor. Taylor was given 

the opportunity to avoid the 120% risk factor by contributing his well costs within 

th i r ty days of the date of the order. A l l the Division did was to set the parties back 
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to where they would have been had C & K complied with the original Order R-5332. 

C & K is not being penalized. C & K was attempting to penalize Taylor and Page by 

means of C & K's own violation of R-5332 and verbal agreement. The actions of the 

Commission are not manifestly arbitrary and capricious. The Division was exercising 

its broad powers in dealing with the correlative rights of a working interest owner 

in setting straight and correcting actions of C & K that resulted to the detriment of the 

working interest owner and in violation of the Division's own orders. The Division'3 

remedy is proper and within the statutory authority of the Division. j 

Respectfully submitted, j 

MATKINS AND MARTIN ' 

P . O . Drawer N 
Carlsbad, New Mexico 88220 
Attorney for B i l l Taylor 

WE HEREBY CERTIFY THAT WE HA'/E MAIL-
Eii A COPY CF THE FCP.E33ING PLEAiiING 
TJ GPPOSiKQ COUNSEL OF REC2H0 THIS 

— ^ 
py 



STATE OF NEW MEXICO 

ENERGY AND MINERALS DEPARTMENT 
OiL CONSERVATION DIVISION 

BRUCE KING 
Guvtwjon 

LARRY KEHOE 

J u l y 30, 1979 POST OFFICE BOX POBG 
STATE LAND OFFICE EHillOiNG 
SANTA FE, NEW MEXICO B7l>01 

(505J 82 7-2434 

The Honorable John B. Walker 
D i s t r i c t Judge, F i f t h J u d i c i a l 

D i s t r i c t 
P. O. Box 1626 
Carlsbad, Nev/ Mexico 88220 

Re; C & K Petroleum, Inc. v. 
New Mexico O i l Conservation 
Commission et a l . , Eddy 

• County Cause Nos. CV-78-415 
and CV-78-417 (Consolidated) 

Dear Judge Walker; 

Enclosed f o r your consideration i n connection w i t h 
the above consolidated cases i s the b r i e f by Respondent 
O i l Conservation Commission i n response to P e t i t i o n f o r 
Review f i l e d by C & K Petroleum, Inc. and B i l l Taylor. 

The o r i g i n a l of t h i s b r i e f has been forwarded to 
Mrs. Frances M. Wilcox, Clerk of the D i s t r i c t Court, 
f o r f i l i n g . 

Very t r u l y yours, 

ERNEST L, PADILLA 
General Counsel 

ELP/dr 

cc: Jason K e l l a h i n , Esquire 
W. T. Mar t i n , J r . , Esquire 



BRUCE KING 
GOVERNOR 

LARRY KEHOE 
SECRETARY 

STATE OF NEW MEXICO 

ENERGY AND MINERALS DEPARTMENT 
OIL CONSERVATION DIVISION 

Ju ly 30, 1979 

3*1 

Mrs. Frances M. Wilcox 
Clerk of the D i s t r i c t Court 
Eddy County Court House 
Carlsbad, New Mexico 88220 

POST OFFICE BOX 2088 
STATE LAND OFFICE BUILDING 
SANTA FE, NEW MEXICO 87501 

(505) 827-2434 

FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 

COUNTY OF EDDY 

•HID AUG -21979 0mc: 

FRANCES M. WILCOX 
Clerk of the District Court 

Dear Mrs. Wilcox: 

Re: C & K Petroleu, Inc. v. 
New Mexico O i l Conservation 
Commission, e t a l . , Eddy 
County Cause Nos. CV-78-415 
and CV-78-417 (Consolidated) 

Enclosed please f i n d , f o r f i l i n g , a b r i e f i n the 
above-captioned causes. 

Thank you. 

General Counsel 

ELP/dr 



MCD M.STANOLCr 
A t l l f TAMT ArfOftNCYt Or fc t f tA l 

PAUL L.BILLHYMCR 
JOEL D. BURR. JR. JPfjntrbtUtttt nf $ix#fcc 

ALTRED P. WHITTAKER 
f » * T « I » I « I * H 1 » T 1 0 » » H OlHCKAt 

HILTON A.DICKSON. JR. 
ROBERT f. PVATT 

TRED M.CALKINS. JR. 

HOWARDM ROSENTHAL 
HILARIO RUBIO 

OPINION 
of 

No. 58-200 
September 30, 1958 

FRED M. STANDLEY 
Attorney General 

Byj Joel B. Burr, Jr. 
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To: Stephen W. Bowen, President 
Board of Commissioners of the , 

State Bar of New Mexico 
Tucumcarl, New Mexico 

• 
ftuestion: 

Does appearance by a layman, or an attorney i n a 
representative capacity as an advocate i n hearings 
before any commissioner, hearing off i c e r , referee, 
board, body, committee or commission of the State of 
New Mexico, constitute the practice of law and require 
attorneys so engaged to be licensed l n New Mexico or 
otherwise associated with resident counsel? 

Conclusion: 

Yes. 

• Analysis: The pertinent statutory provisions of this State i n reference to the practice of law are Sees . 18-1-8, 18-1-26, and 18-1-27 of the New Mexico Statutes Annotated, 1953 Comp., and 1957 Pocket Supplement. See 18-1-8, supra, creates a Board of Bar Examiners to pass upon the qualifications of applicants before they are admitted to practice law i n the State., 
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Sec. 3.0-1-26, supra, prohibits the practice of law in thi3 
State by any person unless he shall have f i r s t obtained either 
a temporary license, a certificate of admission, or associated 
himself with local counsel. This section provides in part a3 
follovjs: 

"No person 3hall practice law i n any of the courts 
of this state, except courts of justice of the peace, 
nor shall any person commence, conduct or defend 
any action or proceeding in any of said courts unless 
he be an actual and bona fide resident of the State 
of New Mexico, and unless he shall have f i r s t ob
tained a temporary license as herein provided, or 
shall have been granted a cer t i f i c a t e of admission 
to the bar under the provisions of this chapter. No 
person not licensed as provided herein shall adver
tise or display any matter or writing whereby the 
impression may be gained that he is an attorney or 
counselor at law, or hold himself out as an attorney 
or counselor at law, and a l l persons violating the 
provisions hereof shall be deemed guilty of contempt 
of the court wherein such violation occurred, as 
well as of the Supreme Court of the. state; Provided, 
however, that nothing in this act shall be construed 
to prohibit persons residing beyond the l i m i t s of 
this state, otherwise qualified, from assisting 
resident counsel in commencing, conducting or other
wise participating in any action or proceeding; * * *". 

And l a s t l y , Section 18-1-27, supra, likewise prohibits the 
practice of law without a valid license and provides for a penal
ty for the violation thereof. This section provides: 

" I f any person shall, without having become duly 
licensed to practice, or whose licenses to practice 
shall have expired either by disbarment, failure to 
pay his license fee, or otherwise, practice or assume 
to act or hold himself out to the public as as a per
son qualified to practice or carry on the calling of a 
lawyer, he shall be guilty of an offense under this 
act (18-1-2 to 18-1-8, 18-1-24, 18-1-23, 18-1-27), 
and on conviction thereof be fined not to exceed five 
hundred dollars (.'i»500), or be imprisoned, for a 
period not to exceed six (6) months, or both." 
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Thus, we note that there is no statutory provision in New Mexico 
defining what constitutes the "practice of law". Nor, to our 
knowledge, has the term been defined by the Supreme Court of 
thi3 State. However, the reports are replete with cases ln other 
jurisdictions i n which the courts have been called upon to define 
the term. 

In People v. People's Stock Yards State Bank, 344 111. 462, 
176 N.E. 901 (1931), i t is said: 

"Practicing as an attorney or counselor at law, 
according to the laws and customs of our courts, 
is the giving of advice or rendition of any sort 
of service by any person, firm or corporation when 
the giving of such advice or rendition of such ser
vice requires the use of any degree of legal know
ledge or s k i l l . " 

In Barr v. Cardell, 173 Iowa 18, 155 N.W 312 (1915), the 
Court said! 

"We are of the opinion that the practice of law. 
was not confined to practice in the courts of this 
state, but was of larger scope, including the prepara
tion of pleadings and other papers incident to any 
action or special proceeding i n any court or other 
j u d i c i a l body, conveyancing, the preparation of a l l 
legal Instruments of a l l kinds whereby a legal right 
is secured, the rendering of opinions as to the 
v a l i d i t y or inv a l i d i t y of the t i t l e to real or 
personal-property, the giving of any legal advice, 
and any action taken for others i n any matter con
nected with the law." 

The following i3 the concise definition given by the 
Supreme Court of the United States a3 quoted by the South Caro
lina Supreme Court ln State v. Wells, 191 S.C. 468, 5 S.E. 2d 
181 (1939): 

"Persons acting professionally in legal formali
t i e s , negotiations or proceedings by the v vrants 
or authority of their clients may be regarded as 
attorneys at law within the meaning of that designa
tion as employed in this country." . 
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In determining what is the practice of lav/, the courts 
have consistently said that l t is the character of the acts 
performed and not the place where they are done that is decisive. 
Or phrased in a different manner, l t 13 the character of the 
services rendered and not the denomination of thc tribunal be
fore whom they are rendered which controls i n determining wheth
er such services constitute the practice of law. State ex r e l . 
Daniel v. V.'ells, 191 S.C. 468, 5 S.E. 2d l 8 l (1939); People ex 
r e l . Chicago Bar Association v. Goodman, 366 111. 346, ci N.E. 2d 
941 (1937), Cert. Den. 302 U.S. 728; Stock v. P. G. Garage, Inc., 
7 N.J. 118, 30 A. 2d 545 (1951); State c:c r e l . Johnson, Atty. 
Gen. v. Childe, 147 Neb. 527, 23 N.W. 2d 720 {194b); Gardner 
vfConway, 234 Minn. 468, 48 N.W. 2d 788 (1951); Carey v. Tnleme, 
2 N.J. Super. 458, 64 A. 2d 394 (1949). 

In disposing of the question i n the case of Shortz v. 
Farrell, 327 Pa. 81, 193 A. 20, 21 (1937), the Court said: 

"In considering the scope of the practice of law 
mere nomenclature is unimportant, as for example, 
whether or not the tribunal is called a 'court,' 
or the controversy ' l i t i g a t i o n ' , where the applica
ti o n of legal knowledge and technique is required, 
the a c t i v i t y constitutes such practice even i f con
ducted before a so-called administrative board or 
commission. I t is the character of the act, and not 
the place where i t is performed, wnich ic the deci
sive factor." 

I f this i s the true test then, and we agree that i t i s , l e t 
us proceed to analyze the nature of the advocacy u t i l i z e d by an 
attorney i n conducting hearings before an administrative board 
or commission.. I t appears to take place i n what may be called 
adversary administrative proceedings, and i n the processing of 
claims by and against the state, as a mora Informal type of ad
versary proceeding. 

In the constitutional sense, adversary administrative pro
ceedings are the substantial equivalent of ju d i c i a l proceedings. 
Tho same issues of lav; and argument carry over from an adminis
trative proceeding on judicial review of the agency's determina
t i o n . Moreover, the Supreme Court of thc United States has held 
that administrative proceedings are subject to the constitution
a l requirements of procedural due process; that they are quasi-
jud i c i a l i n character, and are required to f i t the cherished 
ju d i c i a l t r a d i t i o n embodying the basic concepts of f a i r play. 
Norgan v. United States, 304 11 .s. 1, (1938). 
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A study of the rule3 of practice adopted by various admin
is t r a t i v e bodies in this State reveals that the same basic 
system of mechanics is u t i l i z e d as Is found in judi c i a l l i t i g a 
t i o n . Choices must be made between causes of action and the 
drafting of pleadings. The conduct of a hearing before an ad
ministrative tribunal and the conduct of a t r i a l in a purely 
ju d i c i a l proceeding are for a l l practical purposes, the same. 
For example, in order to prove questions of fact in an adminis
trative proceeding, witnesses must be qualified, examined and 
cross-examined, questions must be asked which, to some extent 
at least, must f i t the rules of evidence. Documents must be 
proved and introduced into evidence as exhibits . Statutes and 
ju d i c i a l decisions must many times be interpreted. Briefs are 
written and questions of law argued. Decisions are made which 
are based on findings of fact and conclusions of law. In addi
ti o n , some statutes or rules of practice provide that the rules 
of evidence i n certain administrative proceedings w i l l , as far 
as applicable, be the same as the rules of procedure generally 
followed by the d i s t r i c t courts. And i t is not insignificant 
to note that language u t i l i z e d i n both administrative proceed
ings and j u d i c i a l l i t i g a t i o n are d i s t i n c t l y similar. Such 
terms as "complaints", "answers", "replies", "motions", 
"depositions", "subpoenas", "evidence", "offers of proof", 
" j u d i c i a l " or " o f f i c i a l notice", "briefs' 1, "oral argument", 
and "findings of fact" are used i n both proceedings. 

Thus, i f i t is the character of the acts performed that is 
to govern us i n determining what is the practice of law, the 
conclusion Is inescapable that l f a layman, or an attorney ap
pears i n a representative capacity as an advocate i n hearings 
before any Commissioner, hearing officer, referee, board, body, 
committee or commission of the State of New Mexico which con
siders legal questions, applies legal principles and weighs 
facts under legal rules, and i n that representative capacity 
f i l e s pleadings, qualifies, examines and cross-examines wit
nesses, proves and introduces exhibits into evidence or performs 
any of the other duties normally associated with an attorney 
requiring specialized training and s k i l l , such layman or attor
ney is practicing law within the meaning of the term as i t Is 
used in the act. 

As was indicated earlier in this opinion, our Supreme 
Court has never been called upon to decide this question. 
However, we are certainly not without authority i n our position. 
In State ex r e l Daniel, Atty. Gen., et a l . v. Wells, supra, the 
Supreme Court of South Carolina was called uporfTo determine 
whether an appearance by an Insurance adjuster as a paid 
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representative of an insurance company before a single commis
sioner in hearings before the South Carolina Industrial Com
mission, constituted the practice of law. The Court concluded 
that i t did under a statutory provision which prohibited the 
practice of law i n any court of the state by any person unless 
admitted and sworn i n as an attorney. 

The Court reviewed authorities from other jurisdictions 
and concluded that the correct test to be applied i n determining 
what constitutes the practice of lav;, is to look at the character 
of the acts performed and not the place v/here they are done. 
In view of the test adopted, the Court carefully analyzed the 
procedure followed at such hearings. I t found among other things 
that at such a hearing, the Commissioner ascertained disputed 
issues of lav; or fact, swore witnesses, and took testimony. 
V/Itne3ses were examined and cross-examined. The commissioner 
was empowered to make awards based upon the evidence, together 
with a statement of his findings of fact, rulings and conclusions 
of law. A complete record was made of the case, and aggrieved 
parties given a right of appeal. Commenting upon this procedure, 
the Court said at pp. 184: 

"Examination and cross examination of witnesses 
require a knowledge of relevancy and materiality. 
Such examination is conducted in much the same manner 
as that cf the Circuit Court. Improper or irrelevant 
testimony must be objected to, or otherwise i t may 
be considered. Rice v. Brandon Corporation, 190 S.C. 
229, 2 S.E. 2d 740. While findings of fact w i l l be 
upheld by the Court i f there is any evidence on which ' 
i t can rest, i t must be founded on evidence and can
not rest on surmise, conjecture or speculation. 
Rudd v. Fairforest Finishing Company, 189 S.C. 188, 
200 S.E. 727. Depositions are taken under the pro
cedure of the Circuit Court. The various decisions 
of this Court since this legislation was enacted 
i l l u s t r a t e the d i f f i c u l t and complicated questions 
which arise in the construction of the Act and i t s 
application. Facts must be weighed- by the commis
sioner i n the li g h t of legal principles . The Hear
ing commissioner makes not only findings of fact, 
but states his conclusions of law." 

The Court then held that such hearings were essentially of a j u d i 
c i a l character and that the appearance at such hearings In a 
representative capacity constituted the practice of law. 
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I t should be noted that the South Carolina statute pro
hib i t i n g the practice of law without a license is extremely 
similar to our New Mexico statute compiled as Section 18-1-26, 
supra, i n that i n both statutes, the word "court" is used i n 
the prohibition. In disposing of the question, the South 
Carolina Supreme Court quotes with approval the following 
language from the Pennsylvania case of Shortz v. Farrell, supra. 

"In considering the scope of the practice of law 
mere nomenclature is unimportant, as for example, 
whether or not the tribunal is called 'court' or 
the controversy ' l i t i g a t i o n ' . " 

The real question to be resolved according to the South Caro
lina Court i s whether the duties performed require the applica
tion of legal knowledge or technique; that I t i s the character 
of the acts performed and not the place where they are performed 
which is the decisive factor. 

In the Pennsylvania case from which the quoted language 
above Is taken, the Court held that an appearance by an adjuster 
l n administrative hearings held under the Pennsylvania Workman's 
Compensation Act, i n which he examined and cross-examined wit
nesses, constituted the practice of lav;. 

The Supreme Court of I l l i n o i s i n the case of People ex r e l . 
Chicago Bar Association v. Goodman, supra, upon similar facts,. 
reached the same conclusion. In discussing what acts consti
tuted the practice of law, the Court said: 

" I t i s immaterial whether the acts which constitute 
the practice of lav; are done In an office, before a 
court, or before an administrative body. The charac
ter of the act done, and not the place where I t is 
committed, is the factor which is decisive of whether 
i t constitutes the practice of law." 

Petition for Writ of Certiorari i n the above case was denied by 
the United States Supreme Court i n 302 U.S. 728. 

The Supreme Court of Ohio is likewise i n accord with the 
position we have taken on this question. See Goodman v. Beall, 
130 Ohio St. 427, 200 N.E. 470 (1936). -

In the case of Stack v. P. G. Garage, Inc., supra, the 
p l a i n t i f f Stack, a licensed realtor appeared ln a representative 
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capacity before the Hudson County Tax Board. The New Jersey 
Supreme Court In holding that Stack's actions constituted the 
practice of law, quoted with approval the following conclusion 
reached i n the case of Tumulty v. Rosenblum, 134 N.J.L. 514, 
48 A. 2d 850 (Sup. Ct. lFTo"): 

"The practice of lav; is not confined to the conduct 
of l i t i g a t i o n in courts of record. Apart from such, 
i t consists, generally, In the rendition of legal 
service to another, or legal advice and counsel as 
to his rights and obligations under the law. . . 
calling for. . . a fee or stipend, i.e., that which 
an attorney as such is authorized to do; and the 
exercise of such professional s k i l l certainly i n 
cludes the pursuit, as an advocate for another, of 
a legal remedy within the jurisdiction of a quasi-
j u d i c i a l tribunal. Such is the concept of R. S. 
2:111-1, N.J.S.A., classifying as a misdemeanor 
the practice of law by an unlicensed person." 

The Nebraska case of State .ex r e l . Johnson, Atty. Gen, v. 
Childe, supra, arose out of the appearance of one Childe before 
the Nebraska State Railway Commission in.a proceeding entitled: 

"In the Matter of the Application of the Central 
States Motor Carriers' Association for authority 
to Establish Commodity Rates on Building and Fenc
ing materials." 

The conclusion reached by the Court is quoted below: 

"Vie conclude that l n the proceeding before the Com
mission involved herein and the part taken by the ! 
defendant i n his conduct thereof, there was involved ; 
a need of legal training, knowledge, and s k i l l and ! 
constituted the practice of lav;. I t was particular- j 
ly required i n the drafting of the petit i o n , i n the • 
interpretation of the legislative powers with which I 
the commission was clothed, l n determining the power j 
of the commission to make the order, l n the making of , 
a record In contemplation of a j u d i c i a l review, In j 
establishing the legal qualifications of witnesses ! 
to t e s t i f y and the technical proffer of testimony i 
l n conformity to legal standards. In pei'f orm.ln-, j 
such services, and othex's noted i n this opinion, iin ! 

i 

1 
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a representative capacity v/ithout license to engage 
in the practice of law, the defendant engaged in the 
i l l e g a l practice of law within the meaning of the 
rules announced In the former.opinion in this case. 
State ex r e l . Johnson v. Childe, 139 Neb. 91, 295 
N.W. 381." 

But for the sake of brevity, many more cases could be cited 
i n support of our position i n this matter. However, we feel 
the cases we have discussed are sufficient to point out the 
correctness of the conclusions we have reached. 

In view of this conclusion, one further question merits 
discussion at this time. Inasmuch as there is no prohibition 
under our lav/ against an individual representing himself, and, 
in the case of a corporation, i t is necessary that i t s appear
ance be made through employees or representatives, i t might be 
contended that an employee of a corporation was not acting for 
a client, but for his own employer. Similar contentions were 
made in State v. Wells, supra, c l a r k v. Austin, 3̂ 0 Mo. 467, 
101 S.W. 2d 977, 982~Tl937); Shortz, et a l . v. Farrell, supra, 
and Mullin-Johnson Company v. Penn. Mutual Life Insurance 
Company, 9 F. Supp. 175 (1934). 

In Clark v. Austin, supra, the Court disposed of the con
tention as follows: 

"The law recognizes the right of natural persons to 
act for themselves in their own a f f a i r s , although 
the acts performed by thern, I f performed for others, 
would constitute the practice of law. A natural 
person may present his own case i n court or else
where, although he Is not a licensed lawyer. A 
corporation is not a natural person. I t is an 
a r t i f i c i a l entity created by law. Being an a r t i f i 
c i a l entity i t cannot appear or act, i n person. 
I t must act l n a l l I t s affairs through agents or 
representatives. In legal matters, I t must act, 
i f at a l l , through licensed attorneys. 

* * * * * 

I f a corporation could appear i n court through a 
layman upon the theory that i t was appearing for 
i t s e l f , l t could employ any person, not learned 
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ln the law, to represent i t in any or a l l j u d i c i a l 
proceedings." 

The Court also quoted with approval the following from 
Mullln-Johnson Company v. Penn. Mutual Life Insurance Company, 
supra: 

"Since a corporation cannot practice law, and can 
only act through the agency of natural persons, I t 
follows that i t can appear i n court on i t s own be
half only through a licensed attorney. I t cannot 
appear by an officer of the corporation who is not 
an attorney, and may not even f i l e a complaint 
except by an attorney, whose authority to appear is 
presumed; i n other words, a corporation cannot 
appear i n propria persona." 

We are further of the opinion that the power granted to 
various administrative agencies to promulgate rules and regula
tions does not contemplate the power to permit laymen and lawyers 
who are not licensed to practice law in this State to perform 
functions in connection with the administration of the various 
acts which constitute the practice of law. State v. Wells, 
supra, State v. Childe, supra, Goodman v. Beall, supra. 

By way of conclusion, i t is the opinion of this office 
that a layman or an attorney who appears l n a representative 
capacity as an advocate in hearings before any commissioner, 
hearing off i c e r , referee, board, body, committee or commission 
of the State of New Mexico which considers legal questions, 
applies legal principles and weighs facts under legal rules, 
and i n that representative capacity f i l e s pleadings, qualifies, 
examines and cross-examines witnesses, proves and introduces 
exhibits into evidence, or performs any of the other duties 
normally associated with attorneys requiring specialized 
training and s k i l l , is engaging l n the practice of law which Is 
expressly prohibited without a license under the provisions of 
Sections 18-1-26 and 13-1-27, supra. I t therefore follows that 
under the provisions of Section 18-1-26, supra, a l l foreign 
licensed attorneys must associate themselves with resident 
counsel before commencing, conducting, or otherwise participating 
in any such proceeding. 

The law In this regard is neither unusual nor oppressive. 
Doctors of medicine, dentists, pharmacists, barbers, hair
dressers, and others who engage in professions or skilled 
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trader,, must shot; required preparation and fitness f o r t h e i r 
work, take examinations and procure licenses to practice. As 
the Court pointed out i n State v. Wells, supra, a dual t r u s t 
Is imposed on licensed attorneys; they must act with a l l good 
f i d e l i t y to the courts and to t h e i r c l i e n t s , and they are 
bound by canons of ethics which have been the growth of long 
experience and which are enforced by the Courts. Or as was 
said by Judge Matson i n Gardner v. Conwav, 234 Minn. 468, 
48 N.W. 2d 788, 795; 

"The law practice franchise or p r i v i l e g e i s based 
upon the threefold requirements of a b i l i t y , charac-
and responsible supervision." (Court's Emphasis). 

FRED M. STANDLEY 
Attorney General 

Jcfel B. Burr, J r . 
Assistant Attorney General 
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KELLAHIN and KELLAHIN 
Attorneys at Law 

500 Don Gaspar Avenue 

Post Office Box 17«9 
Jason Kellahin 
W. Thomas Kellahin 

Karen Aubrey 
Santa Fe, New Mexico 87501 

January 21, 1981 

W. T. Martin, Esq. 
509 West Pierce 
Carlsbad, New Mexico 88220 

RE: C & K Petroleum, Inc., v. New Mexico 
Energy and Minerals Department, et a l . ; 
B i l l Taylor v. New Mexico Energy and 
Minerals Department, et a l . , Nos. 78-415, 
78-417 ( C i v i l ) Eddy County, New Mexico 

Dear Tom: 

Enclosed i s a form of Order I have prepared f o r 
submission to the Court i n connection w i t h B i l l 
Taylor's motion f o r rehearing on the above cases. 

I f t h i s meets w i t h your approval would you 
k i n d l y submit i t t o Judge Walker. As you w i l l 
note, Ernest P a d i l l a has already approved i t on be
h a l f of the O i l Conservation D i v i s i o n . 

JK: jm 
Enclosure 
cc: Dick Blenden, Esq. 

Ernest P a d i l l a , Esq. 
Honorable John B. Walker 

Sincerely 

Jason K e l l a h i n 



STATE OF NEW MEXICO 
5 A MA FE 

COUNTY OF EDDY 

IN THE DISTRICT COURT 

C&K PETROLEUM, INC 
a Corporation, 

Petitioner CV-78-415 
CV-75-417 (Consolidated) 

vs . 

NEW MEXICO ENERGY AND 
MINERALS DEPARTMENT, OIL 
CONSERVATION DIVISION, 
and BILL TAYLOR, 

Respondents. 

ORDER 

This matter having come before the Court for rehearing, 

and i t appearing that the Court had entered i t s Finding of 

Fact, Conclusions of Law and Judgment i n these consolidated 

cases on December 15, 1980, and Respondent, B i l l Taylor 

having f i l e d his motion for Rehearing, and the Court having 

set the consolidated cases for rehearing January 6, 1981, 

and the Court having heard argument of counsel and being 

f u l l y advised; 

Finds that arguments of Respondent B i l l Taylor were 

without merit. 

I t i s therefore ordered, adjudged and decreed that the 

Judgment entered herein on December 15, 1980, should be and 

the same hereby i s r a t i f i e d and affirmed i n a l l respects. 

DISTRICT JUDGE 



Submitted: 

Dick A. Blender: 
W. T. Martin 
Attorneys for B i l l Taylor 

1 £L A '< 
ie&C L\ Padilla 

Assistant Attorney General 
Attorney for Oil Conservation Division 
New Mexico Energy & Minerals Department 

Saj^on Kellahin 
Attorney for C&K Petroleum Inc. 
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IN THE DISTRICT COURT OF EDDY COUNTY 

STATE OF NEW MEXICO 

C&K PETROLEUM, INC., 
a Corporation, 

Petitioner, 

vs. 

NEW MEXICO ENERGY AND 
MINERALS DEPARTMENT, OIL 
CONSERVATION DIVISION and 
BILL TAYLOR. 

DEC 2 91980 

OIL CC MS-
SANTA FE 

No. CV-78-415 
IN THE MATTER OF THE 
APPLICATION OF BILL TAYLOR 
FOR ENFORCEMENT AND AMENDMENT 
OF ORDER NO. R-5332 EDDY 
COUNTY NEW MEXICO OIL CON
SERVATION COMMISSION CASE 
NO. 6289 CV-78-417 

in 

Respondents. 

ENTRY OF APPEARANCE 

COMES NOW PAINE, BLENDEN & DIAMOND, DICK A. BLENDEN, 

and enters th e i r general appearance in the above-styled and 

numbered cause of action on behalf of the Respondent, BILL 

TAYLOR, as co-counsel with W. T. MARTIN, JR. 

PAINE, BLENDEN & DIAMOND 

r 

DICK A. BLENDEN 
Attorneys for Respondent B i l l Taylor 
P. 0. Box 1387 
Carlsbad, New Mexico 88220 

I hereby c e r t i f y that a true 
copy of the foregoing has been 
mailed, to opposing counsel t h i s 
2 \ fjay qf December, 1980. 

/ 
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HrTHJUDtClAL DISTRICT 
STATE OF NEV,' MEXICO 

COUNTY OF €50V 

OIL CC^IS^I J^SE^ff COURT OF EDDY COUNTY - ' - ^5 * / 7 pft^ 
S A N T A F" STATE OF NEW MEXICO FRANCES M. WILO^K 

DEC 2 31380 

C & K PETROLEUM, INC. 
a Corporation, 

P e t i t i o n e r , 

-vs-

NEW MEXICO ENERGY AND 
MINERALS DEPARTMENT, OIL 
CONSERVATION DIVISION and 
BILL TAYLOR, 

Respondents. 

CV-78-415 
CV-78-417 
(Consolidated) 

NOTICE OF REHEARING 

TO: Jason W. K e l l a h i n 
Post O f f i c e Box 1769 
Santa Fe, NM 87501 

Ernest L. P a d i l l a 
Post O f f i c e Box 2088 
Santa Fe, NM 87501 

W.T. Ma r t i n , J r . 
509 West Pierce 
Carlsbad, NM 88220 

Dick Blenden 
Post O f f i c e Box 1387 
Carlsbad, NM 88220 

Attorney f o r P e t i t i o n e r 

Attorney f o r Respondent 
( O i l Conservation D i v i s i o n ) 

Attorney f o r Respondent 
( B i l l Taylor) 

Co-counsel f o r Respondent 
( B i l l Taylor) 

YOU ARE HEREBY NOTIFIED THAT THE ABOVE STYLED AND NUMBERED CAUSE 
HAS BEEN SET FOR REHEARING ON January 6, l Q 8 l , at 9:00 AM. 

THE HONORABLE JOHN B. VIALKER, p r e s i d i n g . 

DATED: December 23, 1980 

FRANCES M. WILCOX 
CLERK, DISTRICT COURT 

BY : \ U ^ J t ^ X ^ ^ ^ ^ ^ ^ ^/ 



KELLAHIN and KELLAHIN 

Jason Kellahin 
W. Thomas Kellahin 

Attorneys at Lain 

500 Don Gaspar Avenue 

Post Office Box 1769 

Santa Fe, New Mexico 87501 Telephone 982-4285 
Area Code 505 Karen Aubrey 

December 24, 1980 

W. T. Martin, J r . , Esquire 
Matkins & Martin 
P.O. Drawer N 
Carlsbad, New Mexico 88220 

RE: C & K Petroleum Inc. vs. N.M. Energy 
and Minerals Department and B i l l Taylor 
Nos. CV 78-415, CV 78-417, D i s t r i c t Court 
F i f t h J u d i c i a l D i s t r i c t 

Dear Tom: 

This w i l l confirm our telephone conversations 
concerning your request t h a t C & K d i r e c t the bank i n 
Carlsbad to release to Taylor any funds held i n escrow, 
as d i r e c t e d by the D i s t r i c t Court Order entered December 
15, 1980. 

This request i s premature and C & K does not 
consider i t a proper request u n t i l such time as the order 
i s a f i n a l order, t h i r t y days a f t e r i t s entry, i n the 
event an appeal i s not taken. 

I have been authorized to assure you that C & K 
does not contemplate an appeal of the court's decision. 
This, of course, w i l l not preclude a cross appeal i n the 
event Mr. Taylor or the O i l Conservation D i v i s i o n were to 
take an appeal. 

I n the event the Order becomes f i n a l , we would also 
l i k e t o know what arrangements Mr. Taylor i s w i l l i n g to 
make to take care of his share of operation costs of the 
Carlsbad 13, Well Mo. 1, i n view of the f a c t t h a t Trans
western i s now paying him d i r e c t l y f o r his f u l l share of 
production from the w e l l . This i s not interposed as a 
con d i t i o n t o compliance w i t h the court order, but i s a 
matter t h a t w i l l have to be faced by both sides when the 
court's order does be come f i n a l . 

JWK:jm 
cc: Honorable John B. Walker 

Martin Allday, Esquire 
Charles P a d i l l a , Esquire 
Mr. G i l Thompson 

Sincerely, 



\ iTATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

C&K PETROLEUM, INC., 
a Corporation, 

Petitioner, 

vs. 

NEW MEXICO ENERGY AND MINERALS 
DEPARTMENT, OIL CONSERVATION 
DIVISION and BILL TAYLOR, 

Respondents, 

and 

NOS. CV-78-415 
CV-78-417 

IN THE MATTER OF THE APPLICATION 
OF BILL TAYLOR FOR ENFORCEMENT AND) 
AMENDMENT OF ORDER NO. R-5332, EDDY 
COUNTY, NEW MEXICO, OIL CONSERVATION 
COMMISSION CASE NO. 6289. 

TRANSCRIPT ON APPEAL 

1. Certified transcript „of Commission hearings held 

August 9, 197G, August 23, 1978, and September 11, 1970. 

2. Exhibits introduced hy B i l l Taylor. 

3. Exhibits introduced hy C&K Petroleum, Inc. 

4. Exhibits introduced by Clarence Wells. 

5. Exhibits introduced by Bob Burnett. 

6. Certified copy of Order No. R-5332-A, the order 

appealed from. 

7. Certified copy of Order No. R-5332. 

8. Oil Conservation Conssjission records and Oil and Gas 

Accounting Commission records of which administrative notice was 

taken. 

NEW MEXICO OIL CONSERVATION COMMISSION 

LYNN TESCHENDORF 
P. O. Box 2088 
Santa Fe, New Mexico £7501 



BRUCE KING 
GOVERNOR 

LARRY KEHOE 
SECRETARY 

STATE OF NEW MEXICO 

ENERGY AND MINERALS DEPARTMENT 

OIL CONSERVATION DIVISION 

March 2 , 1979 

POST OFFICE BOX 2088 
STATE LAND OFFICE BUILDING 
SANTA FE. NEW MEXICO 87501 

(505) 827-2434 

Mrs. Frances M. Wilcox 
Clerk of the D i s t r i c t Court 
Eddy County Courthouse 
Carlsbad, New Mexico 88220 

Re: Eddy County Cause 
Nos. CV-78-415 and 
CV-78-417 

Dear Mrs. Wilcox: 

Enclosed f o r f i l i n g please f i n d the T r a n s c r i p t 
on Appeal f o r the above-numbered causes which have been 
consolidated. 

Thank you f o r your assistance i n t h i s matter. 

Very t r u l y yours, 

(Ms.) LYNN TESCHENDORF 
General Counsel 

LT/dr 

cc: W. T. M a r t i n , J r , 
Jason W. K e l l a h i n 
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STATE QF NEW MEXICO 

ENERGY AND MINERALS DEPARTMENT 
OIL CONSERVATION DIVISION 

BRUCE KING 
GOVERNOR 

LARRY KEHOE 
SECRETARY 

February 19, 1979 POST OFFICE BOX 2088 
STATE LAND OFFICE BUILDING 
SANTA FE. NEW MEXICO 87501 

1505) 827-2434 

Mr. B i l l Taylor 
512 Welshire 
Carlsbad, New Mexico 88220 

Re: Case No. 62 89 
Order No. R-5332-A 

Dear Mr. Taylor: 

There i s nothing i n Orders Nos. R-5332 and R-5322-A 
which would p r o h i b i t a s p l i t - s t r e a m connection whereby 
each i n t e r e s t owner s e l l s h i s own gas. However, 
independent arrangements would have t o be made w i t h 
the purchaser so t h a t the terms of these orders would 
be complied w i t h . For example, i f an i n t e r e s t owner 
has elected to go nonconsent then both purchasers 
would have t o pay the operator of the w e l l u n t i l such 
time as t h a t owner's share of w e l l costs was paid out 
of production. I n a d d i t i o n , t h a t owner would remain 
l i a b l e f o r operating costs. 

Please l e t me know i f I have not f u l l y responded 
t o your question. 

Very t r u l y yours, 

LYNN TESCHENDORF 
General Counsel 

LT/dr 

cc: Tom Martin 
Jason K e l l a h i n 



February 7, 19 7 9 

New Mexico O i l Conservation D i v i s i o n 
P.O. Box 2088 
Santa Fe, Mew Mexico 8 7 501 

Re: Case 5807, Order R-5332; 
Case 6 289, Order R-5 3 3 2A 

Dear S i r s : 

C 5 K Petroleum Inc. and Taylor (SPage) have discussed 
s e t t l i n g our differences outside the d i s t r i c t court. Taylor 
has over t h i r t y - f o u r surface acres immediatelv adjacent the 
w e l l area th a t has been appraised as "best use" f o r commercial 
ournoses. Taylor and Page's share of the gas from the w e l l could 
be a verv desirable commodity and was stated i n t o the t r a n s c r i p t 
of Case 5807 as agreeable to C S K Petroleum, Inc. 

C £ K has advanced a possible settlement s o l u t i o n , creating 
a s p l i t stream connection w i t h Taylor (and Page) responsible 
f o r his ( t h e i r ) share of the gas, i n c l u d i n g sales, connections, 
etc . 

Mr. Jason K e l l a h i n , C S K Attorney, has indicated the NMOCD 
might make the necessary adjustments i n Orders R-5332 and R-5332A 
to allow the s p l i t - s t r e a m connection. Would t h i s be a common 
occurance; what adjustments i n the orders R-5332 8 A would be 
necessary; and would such adjustments be possible to allow the 
s p l i t stream connection? 

Sincerely, 

/̂ L/ 
B i l l Taylor 

Xerox: Tom Martin S 'Z Wfc's <v"~-
Jason Kellahin ga^h L-tJ, N-r* 



KELLAHIN and KELLAHIN 
A T T O R N E Y S A T L A W 

BOO DON CASPAR A V I N U I 

P. O. B O X 1769 
S A N T A FE , N E W M E X I C O 8 7 5 Q 1 

T E L I P H O N I e e i - A S S S 

A R I A C O O I BOS 

January 22, 19 79 

Mrs. Frances M. Wilcox 
Clerk o f the D i s t r i c t Court 
Eddy County Courthouse 
Carlsbad, New Mexico 88220 

Re: I n the matter o f the a p p l i c a t i o n o f B i l l Taylor 
f o r Enforcement and Amendment of Order No. 
R-5 332, Eddy County, New Mexico, O i l Conservation 
Commission Case No. 6289, No. CV-78-417 

Dear Mrs. Wi lcox: 

Enclosed f o r f i l i n g please f i n d C 5 K Petroleum's 
Response to Motion to Amend and Response to P e t i t i o n f o r 
Review. Also enclosed i s an Acceptance of Service . 

Very t r u l y yours 

CC: Lynn Teschendorf 
W. T. M a r t i n , J r . 
Mr. G i l Tompson 

WTK:k fm 

Enclosure 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

IN THE MATTER OF THE APPLICATION 
OF BILL TAYLOR FOR ENFORCEMENT AND 
AMENDMENT OF ORDER NO. R-5332 , EDDY 
COUNTY, NEW MEXICO, OIL CONSERVATION 
COMMISSION CASE NO. 6289 No. CV-78-417 

RESPONSE OF C U PETROLEUM, INC. 
TO PETITION FOR REVIEW 

Comes now C M K Petroleum, I n c . , having here to fore 

accepted service o f the P e t i t i o n of B i l l Taylor f o r review 

of the O i l Conservation Commission's order No. R-5332-A 

and entered i t s appearance h e r e i n , f o r i t s response to the 

P e t i t i o n f o r Review, s t a t e s : 

FIRST DEFENSE 

1. Respondent C 5 K Petroleum, I n c . , ( h e r e i n a f t e r "C § 

K") admits the a l l ega t i ons contained i n Paragraph 1. 

2. Respondent C 5 K admits the a l l ega t i ons contained i n 

Paragraph 2 except tha t C ^ K denies tha t the proper ty i n 

quest ion involves the r i g h t to c e r t a i n r o y a l t y funds on deposit 

w i t h the American Bank of Carlsbad. 

3. C G K admits the a l l ega t i ons contained i n Paragraph 

3 except t ha t C ^ K denies tha t the proceedings i n Case No. 

6289 sought enforcement o f Order No. R-5332 regarding the 

payment o f r o y a l t i e s . 

4. C 5 K admits the a l l ega t i ons contained i n Paragraph 

4, except the e x h i b i t number should be cor rec ted to read " B " . 

5. Respondent C 5 K denies the a l l ega t ions contained i n 

Paragraphs 5, 6, and 7 and each subd iv i s ion the reof . 



Second Defense 

As a Second Defense t o P e t i t i o n e r ' s p e t i t i o n f o r r e v i e w , 

Respondent C 5 K s t a t e s : 

1 . The O i l C o n s e r v a t i o n D i v i s i o n , New Mexico Energy and 

M i n e r a l s Department ( f o r m e r l y O i l C o n s e r v a t i o n Commission) i s 

w i t h o u t j u r i s d i c t i o n t o de te rmine ownership o f r o y a l t y funds 

on d e p o s i t w i t h t he American Bank o f C a r l s b a d , d i d n o t con

s i d e r such o w n e r s h i p , and the i s sue i s n o t now p r o p e r l y b e f o r e 

t h i s C o u r t . 

T h i r d Defense 

As a T h i r d Defense t o P e t i t i o n e r ' s p e t i t i o n f o r r e v i e w , 

Respondent C $ K s t a t e s : 

1. P e t i t i o n e r ' s P e t i t i o n f o r r ev iew seeks d e t e r m i n a t i o n 

o f m a t t e r s beyond the j u r i s d i c t i o n o f t h i s Cour t on a r ev i ew 

o f a d m i n i s t r a t i v e o rde r o f the O i l C o n s e r v a t i o n D i v i s i o n , as 

p r o v i d e d by law and c o u r t d e c i s i o n s . 

WHEREFORE, h a v i n g f u l l y responded t o the P e t i t i o n , 

Respondent C 5 K P e t r o l e u m , I n c . , r e s p e c t f u l l y reques ts t h a t 

the P e t i t i o n be d i s m i s s e d . 

C ^ K PETROLEUM, INC. 

By 
W. THOMAS KELLAHIN : 

JASON KELLAHIN 

KELLAHIN $ KELLAHIN 
P. 0 . Box 1769 
Santa Fe, New Mexico 87501 
Phone (505) 982- 4285 

ATTORNEYS FOR C § K PETROLEUM, INC. 

I hereby c e r t i f y that on the 22nd day of January, 1979 , 
a copy of the foregoing pleading was mailed to opposing 
counsel of record. 
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STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

IN THE MATTER OF THE APPLICATION 
OF BILL TAYLOR FOR ENFORCEMENT AND 
AMENDMENT OF ORDER NO. R-5322 , EDDY 
COUNTY, NEW MEXICO, OIL CONSERVATION 
COMMISSION CASE NO. 62 89 

RESPONSE OF C U PETROLEUM, INC. , 
TO MOTION TO AMEND 

Comes now C £ K Petroleum, I n c . , respondent h e r e i n , and 

opposes the motion of P e t i t i o n e r B i l l Taylor to amend his 

P e t i t i o n f o r Review, and as grounds the re fo re s t a t e s : 

1. The scope o f review of an order of the O i l Conservation 

D i v i s i o n i s l i m i t e d by Section 70-2-25, New Mexico Statutes 

Annotated, 1978 Compi la t ion , to questions presented to the 

commission by the a p p l i c a t i o n f o r rehear ing . 

2. Paragraph 7 of p e t i t i o n e r ' s proposed amended p e t i t i o n 

contains matters not presented to the Commission by B i l l T a y l o r ' s 

a p p l i c a t i o n f o r rehear ing . 

3. The proposed amendment to the P e t i t i o n f o r Review 

would present new matters tha t were not before the Commission 

at the time of the hearing on and adoption of i t s order No. 

R-5332-A, nor were such matters presented to or considered by 

the Commission i n connection w i t h p e t i t i o n e r ' s P e t i t i o n f o r 

Rehearing i n t h i s case, nor i n Case No. CV-78-415, w i t h which 

t h i s case has been consol ida ted . 

WHEREFORE Respondent C ii K Petroleum, Inc . , opposes the 



Motion to Amend f i l e d by P e t i t i o n e r B i l l Tay lo r , and asks 

tha t i t be denied. 

C $ K PETROLUM, INC J 

By 
W. THOMAS KELLAHIN 
JASON KELLAHIN 

KELLAHIN £ KELLAHIN 
P. 0. Box 1769 
Santa Fe, New Mexico 87501 
Phone (505) 982-4285 

ATTORNEYS FOR C f, K PETROLEUM, INC. 

I hereby c e r t i f y tha t on the 22nd day o f January, 1979 , 

a copy of the fo rego ing p leading was mailed to opposing 

counsel of record . 
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M A T K I N S A N D M A R T I N 
A T T O R N E Y S A T L A W 

C A S W E L L S . N E A L 1 8 9 8 - 1 9 7 4 
S O I N O R T H C A N A L S T R E E T 

J E R O M E D . M A T K I N S 

W. T . M A R T I N , J R . 
CARLSBAD , NEW MEXICO 8 8 2 2 0 

P . O . D R A W E R N 

A R E A C O D E 5 0 5 

8 6 5 - 2 + 1 5 

8 8 5 - 3 3 I 2 

January 11 , 1979 

M s . Lynn Teschendorf 
O i l Conservation Div i s ion 
P. O. Box 2088 
Sante Fe, NM 87501 

M r . Jason Kel lah in 
Ke l l ah in & Fox 
P. O. Box 1769 
Sante Fe, NM 87501 

Re: Appeal of B i l l Taylor f r o m Order R5332A 
Eddy County, New Mexico, OCC Case No. 6289 
D i s t r i c t Court of Eddy County, CV-78-417 

Gentlemen: 

Enclosed is a Mot ion to Amend the Pet i t ion i n the above styled and num
bered appeal, together wi th an Order f o r your approval . 

If you have no objections to the amendment, please sign your approval 
to the Order and re tu rn i t to this o f f ice and I w i l l see that i t is f i l ed 
and r e tu rn to you conformed copies. 

I f you have objections to the Mot ion , please advise. Thank you. 

Yours ve ry t r u l y , 

MATKINS AND M A R T I N 

r l h 

encs. 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

IN THE MATTER OF THE 
APPLICATION OF BILL 
TAYLOR FOR ENFORCEMENT 
AND AMENDMENT OF ORDER 
NO. R-5332, EDDY COUNTY, 
NEW MEXICO, OIL CONSERVATION 
COMMISSION CASE NO. 6289 

Comes now the Respondent ilew Mexico Oil Conservation 

Division and respectfully asks the Court to .deny Petitioner 

B i l l Taylor's Motion to Amend, and as grounds therefor states: 

1. That Section 70-2-25 NMSA 1978 limits the scope of 

review to "questions presented to the commission by the 

application for rehearing." 

2. That Paragraph 7 of the proposed Amended Petition 

contains matters that were not presented to the commission 

by B i l l Taylor's Application for Rehearing. 

3. That Paragraph 7 of the proposed Amended Petition 

contains new matters that were not before the commission at 

the time i t adopted i t s Order No. R-5332-A, nor at the time 

i t considered the Petitions for Rehearing in these cases. 

WHEREFORE, Respondent New Mexico Oil Conservation Division 

respectfully requests that the Motion to Amend be denied. 

RESPONSE TO MOTION TO AMEND 

NEW MEXICO OIL CONSERVATION DIVISION 

By 
LYNN TESCHENDORF 
P. 0. Box 2088 
Santa Fe, New Mexico 87501 

I hereby certify that on 

<. 7? 
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* ' V * c 

STATE OF NEW MEXICO 

ENERGY AND MINERALS DEPARTMENT 
OIL CONSERVATION DIVISION 

JERRY APODACA 
GOVERNOR 

NICK FRANKLIN 
SECRETARY 

January 17, 19 79 POST OFFICE BOX 2088 
STATE LAND OFFICE BUILDING 
SANTA FE. NEW MEXICO 87501 

1505) 827-2434 

Mrs. Frances M. Wilcox 
Clerk o f the D i s t r i c t Court 

f o r Eddy County 
Eddy County Courthouse 
Carlsbad, New Mexico 88220 

Re: Eddy County Cause 
No. CV-78-417 

Dear Mrs. Wilcox: 

Enclosed f o r f i l i n g f i n d a Response t o Motion 
to Amend i n the above-numbered cause. I t i s my 
understanding t h a t P e t i t i o n e r B i l l Taylor's 
Attorney, Mr. W. T. Mart i n , J r . , w i l l ask f o r a 
hearing on the Motion, and I concur i n h i s 
request. 

Very t r u l y yours, 

LYNN TESCHENDORF 
General Counsel 

LT/dr 

cc: Jason K e l l a h i n 
W. T. Martin, J r . 



IH 'IKE I STRICT COURT OF EDLY GCLr.TY 

E OF 

IN :ILJi- IviATTER OF THE 
APPLICATION OF B I L L 
TAYLOR FOR E N F O R C E 
MENT AND AMENDMENT 
OF ORDER NO. R-5332, 
EDDY COUNTY, NEW 

No. CV-78-417 
CV-78-415 

MEXICO, OIL CONSERVA
TION COMMISSION CASE 
NO. 5289 

MOTION TO AMEND 

COMES NOW Appellant. Bill Taylor, and moves the Court to 

enter an order allowing amendment to his Petition on file herein, and 

states as grounds therefor: 

cause of new matter arising as a result of the actions of C & K Petroleum 

and it is neccessary for the Court to review as more fully set forth in 

paragraph 7 of the Amended Petition. 

2. A copy of the Amended Petition is attached hereto and incorp

orated herein as if fully set forth. 

MATKINS AND MARTIN 

1. That paragraph 7 of the Petition needs to be amended be-



IN THE DISTRICT COURT OF EDDY COUNTY 

STATE OF NEW MEXICO 

ENFORCEMENT AND AMENDMENT OF ) 
ORDER NO. R-5332. EDDY COUNTY : 
NEW MEXICO, OIL CONSERVATION ) 
COMMISSION CASE NO. 6289 : 

IN THE MATTER OF THE APPLI
CATION OF BILL TAYLOR FOR 

CV-78-417 
CV-78-415 

AMENDED PETITION 

COMES NOW Petitioner and Appellant, Bil l Taylor, and pursuant to Section 

65-3-22 (b), NMSA, 1953 Comp., now Section 70-2-25, NMSA. 1978 Comp., amends 

bis original Petition and appeals to District Court of Eddy County, New Mexico, and 

states as grounds therefor: 

1. That on the 17th day of October, 1978, in Case No. 6289 the Oil Con

servation Division of the Energy and Minerals Department of the State of New Mexico 

entered Order No. R-5332-A, a copy of which is attached hereto as Exhibit A and 

incorporated herein as if fully set forth. That on the 3rd day of November, 1978, 

and within the twenty-day time limit provided in Section 65-3-22 (a), NMSA, 1953 

Comp., Appellant and Petitioner herein did file an application for rehearing with 

the Oil Conservation Division. That within the ten-day time limit prescribed in 

Section 65-3-22 (a), NMSA, 1953 Comp., no action was taken by the Oil Conserva

tion Department granting or denying the application for rehearing and that the 

tenth day ran on the 13th day of November, 1978. That this Petition and Appeal 

is filed within the twenty-day time limit following the 13th day of November, 1978, 

as prescribed in Section 65-3-22 (b), NMSA, 1953 Comp. 

2. That the property in question involves working interest and royalty 

interest«in C & K Carlsbad "13" Well No. 1, situate and lying in Eddy County, New 



Mexico and the right to certain royalty funds on deposit with the American Bank 

of Carlsbad with its principal place of business in Carlsbad, Eddy County, New 

Mexico, and that this Court has jurisdiction and venue prescribed under Section 

65-3-22, NMSA, 1953 Comp. 

3. That the proceedings in Case No. 6289 before the Oil Conservation 

Division involved a challenge by Appellant regarding the imposition of 120% 

risk penalty factor, a challenge of the actual well costs on C & K Carlsbad 

"13" Well No. 1, allegations that the correlative rights of the mineral interest 

and working interest owners were being impaired by the actions of C & K 

Petroleum as operator, seeking enforcement of Order No. R-5332 regarding payment 

of royalties, seeking accounting by operator and removal of C & K Petroleum as 

operator of C & K Carlsbad "13" Well No. 1. 

4. That after hearings before the Oil Conservation Division Order No. 

R-5332-A was entered the 17th day of October, 1978 and is attached hereto as 

Exhibit A. 

5. That Taylor complains of the actions of the Oil Conservation Division 

in Order R-5332-A in the following particulars: 

/ A. That the Commission failed in any way to consider the 

correlative rights of W. A. Page, J r . , an owner of a working interest in C & K 

Carlsbad "CjPJJJiell-̂ Je^ and sufficient evidence was presented in the 

record to allow the Commission to consider the rights of W. A. Page, J r . , and the 

Commission failed to consider the rights of W. A. Page, J r . , in relation to the 

assessment of the risk factor penalty and waiver thereof. 

B. That the Commission was in error in finding that no corre

lative rights have been impaired as the record clearly reveals failure by C & K 

Petroleum to properly account to the Commission and that Appellant was personally 

— 2 — 



aware of continuing violations by C & K Petroleum of paragraph 12 of Order No. 

R-5332 as certain funds are continuing to be held in escrow by the American Bank 

of Carlsbad without authorization from C&K for disbursement upon proof of owner

ship . That the Oil Conservation Division failed to consider the fact that the escrow 

instructions of C & K are in direct violation of paragraph 12 of Order No. R-5332 

and that subsequent to the entry of Order No. R-5332-A accountings were submitted 

to the working interest owners containing incorrect figures as previously used prior 

to the last hearing before the Oil Conservation Division at which time the record 

reveals C&K acknowledged errors in the accounting. 

C . That the Division failed to consider assessments or attempted 

collection of penalties as provided in Section 65-3-27, NMSA, 1953 Comp., for 

violations of the orders of the Commission and the impairment of the correlative 
t 

rights of the working interest and royalty interest owners. 

D. That the Division failed to address itself to its capacity to 

exercise jurisdiction over royalty interest owners and their rights and that 

said Commission does have such jurisdiction and should actively exercise that 

jurisdiction in protection of the citizens of the State of New Mexico and royalry 

interest owners owning royalty interests in the State of New Mexico. 

E . That the Division has failed to address itself to the inade

quate testing of production casing out of which a contingent liability arises 

against other working interest owners should failure of casing result in injury 

to persons or property. 

F . That the Division has failed to consider and address itself 

to the right of C & K, if any, to withhold the royalty payments pending a signing 

of a division order and that the adhesionary nature of a division order, and that the 

Commission has failed to consider or rule on the necessity of executing an operat

ing agreement, all of which issues were presented to the Division at hearing. 

— 3— 



6. At the hearing before the Division, a preponderance of adequate and 

sufficient evidence was presented to the Commission and it was revealed that the 

transcripts of the two hearings conducted by the Division at Mr. Taylor's appli

cation and that this Court should consider the law of the State of New Mexico as 

applicable to the facts presented to the Division and take steps to grant Taylor 

the additional relief and review requested in this appeal and denied by the Division. 

7. That the application for rehearing did not challenge that portion 

of Order R-5332-A allowing Taylor thirty additional days to contribute his pro

portionate share of well costs on the drilling of Carlsbad "13" Well No. 1. That 

within a thirty-day period Tayloi^did submit a sight draft)to C & K Petroleum 

together with an assignment of proceeds of the working interest for purposes of 

collateralizing his loan at the Carlsbad National Bank. That after expiration of the 

30th day, C & K Petroleum notified Taylor that the sight draft would not be accepted. 

That the time period for filing an application for rehearing with the Oil Conservation 

Division had passed at the time of notification by C & K to Taylor that the first 

possible time the issue could be raised is on this appeal and that the Court should 

hear said issue as a part of Taylor's appeal. That Taylor's submission of the sight 

draft was proper and C & K should be denied any attempt to impose any risk factor 

penalty. 

WHEREFORE, Appellant Taylor prays that the Court enter an order 

vacating and setting aside New Mexico Oil Conservation Division Order R-5332-A 

and entering such order as the Court may deem appropriate after trial and review 

of the actions of the Oil Conservation Division and for such other and further relief 

as to the Court may seem just and proper. 

MATKINS AND MARTIN 

W. ¥ . Martin, J r . V ^ 
P . O . Drawer N 
Carlsbad, New Mexico 88220 
Attorneys for Petitioner and Appellant 
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DEFone nu: OIL CONSERVATION COMMISSION 
or TIII: STATI: or HF.W MEXICO 

IU THE MATTER OF THE HEARING 
CALLED HY THE OIL CONSERVATION 
CO:IXI;;SIO:I or i:i:w KKXICO ion 
THE PURPOSE OK CONSIDERING: 

CASE NO. StOT 
Order No. R-S332 

APPLICATION OF C 4 K PETROLEUM, INC. 
FOR COMPULSORY POOLING AND A DON-STANDARD 
UNIT, r.noY COU:ITY, ;:EW MEXICO. 

ORDER OF THE COMMISSION 

DY TI'E COMMISSION; 

This cause car.o on for hearing at » a.w. on November 10, 
10 76, at Santa Fo, :;ew Kexico, before Lxaninor Richard L. ItMWtl. 

:;CV.', on thi'J 3*th day of Novenber, 197t, the Commission, 
a qucrnii boiny pr.'-'oat, having considered the testimony, the 
rccor.i, .nnd t!ie rocorjnendations of the Examiner, and being 
f u l l y advised i n tho prer.ises, 

n v n s i 

(1) That duo public notice having been given a* required 
Ly lav>', the Car .-.lit-oion has j u r i s d i c t i o n of this cause and thc 
subject r a t t e r thereof. 

(2) That th.u applicant, C I K Petroleum, Inc., seek* an 
order r-ooling n i l r i n e r a l intercut:; in thc wolfcar:p and 
renn'yiwinian formations underlying the N/2 of Section 11, 
'i<v.\-.r...ip 22 South, Ranco 20 Tast, :;MPM, South Carlsbad Field, 
Eddy County, How Mexico. 

(3) That thc applicant liar tho right to d r i l l and proposes 
to d r i l l a v;cll 1080 feet fron the Eorth lino and 1900 feet 
Iron the East of said Section 13 to bo dedicated to a 
non-ut.indnid 3.iC.C-acre unit. 

(') That tl'crc are intercut owners in the pro[>oscd 
proration unit \.-ho have not agreed to pool their interests. 

(0) Tli.it tr, avoid thc d r i l l i n g of unnecessary wells, to 
p:otret c o r i t l . i u w ri r , l i t n , and to afford to the owner of bach 
intercut in said unit the upi*>rtunity to recover or rrccivo 
without wrm-cc.'..!; y expense hi:; iu::t and f a i r chare of the gas 
in said pool, tuf r.uhji-ct application should be appioved by 
poolir.rj a l l Mineral intercut J , whatever they may be, within said 
uni t . 

ILLEGIBLE 

EXHIBIT "A 
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(C) That the applicant r.hould bo designated thm operator 
of the subject wull and unit. 

(7) That any non-consenting working interest owner should 
bo afforded the ooj-ort.unity to pay hie share of estimated woll 
costs to the operator in lieu of paying his r.haro of reasonable 
well costs out of production. 

(0) That any n<wi-consent my working interest owner that 
doe:: not pay Hi:; sh.uo oC cstinaio 1 woll costs :should have 
withheld fro;,, production Ins r.haro of the reasonable well co;;ts 
plus an additional 120 rce:;t thereof as a reasonable cr.argc 
for the rish involved in tho d r i l l i n g of the well. 

(0) ihat any non-consent ir.g interest owner should be 
affolded the opportunity to object to the actual woll costs 
but thai actual well costs sluuld be adopted as the reasonable 
well cost -, in tho absence ol r.uch objection. 

(10) That follow!:-.j dt.v.t.".in.:tion of reasonable well costs, 
any non-con:.onnng vorhiny interest owner that has paid his 
share of est irated costs she-aid pay to tho or.critor any .mount 
that reasonable well costs c:xeod cstinatcd woll costs ar.d 
should receive fron tho operator any ai.-ount that paid estimated 
well costs exceed reasonable well costs. 

(11) That $1,030 pcT ronth while d r i l l i n g ond $150 por 
month while producing should be fixed as reasonable charges 
for supervision (combined f i x ^ d rates); il-.tit thc operator 
should bo authorized to withhold fron production tha 
proportionate sharo of such supervision chirgcs attributable 
to each non-cor.scntir.y working interest, and in addition thereto 
tho operator should be authorized to withhold fron production 
tho proportionate siiare of actual expenditures required for 
operating tho subject well, not in excess of what arc reasonable 
attributable to each non-co-.scnting wording interest. 

(12) That a l l proceeds fron production fron thc subject 
well which are not disbursed for any reason should be placed 
in escrow to bo paid to the true owner thereof upon dcnar.d and 
proof of ownership. 

(13) That upon the f a i l u r e of the operator of said pooled 
unit to corxenco d r i l l i n g of thc '..•oil to which said unit is 
dedicated or. or before February IB, 1977, the order poolin-i 
caid unit should bccoi::c null find void and of no effect 
whatsoever. 
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IT TS TMKlMTOm: OlWl'.I-Tl)! 

(1) That . i l l mineral I n t e r e s t s , whatever they may be, 
i n the Wolfcanip and Pennsylvania formations underlying the 
IJ/2 of f a c t i o n 13, Township 22 South, Range 20 East, IIMPM, 
South Carlstud f i e l d , hddy County, Hew Koxico, arc hereby 
pooled t o form a non-standaid 316.6-acre gas spacing and 
piorat ion u n i t t o lie dedicated to a w e l l t o be d r i l l e d 1680 
!cct from the North l i n o and 1'jBO f e e t from the East l i n e o f 
said r>ectiti\ 13. 

Pl'.OVTnrb 1i(''..'i:\TP., t h i t the- operator of said u n i t s h a l l 
con:..e;;*c '.he d r i l l i n g of said w e l l on or before thc 28th day 
o l l e l i r u a i y , V>'H, and s h a l l t h e r e a f t e r continue thc d r i l l i n g 
of : . i u ! w e l l w i l n due d i l i g e n c e to a depth s u f f i c i e n t t o t e s t 
tho Pennsylvani.m formation; 

I'liOVlUE!) rr).';'i:i:n, t h a t i n thc event said operator does not 
coianer.ee U.o cii T i l i n g of said w e l l oi. or before the 20ti; day o f 
l'tbiua r y , 1977, Order (1) of t h i s order s h a l l bo n u l l and v o i d 
and of no e f f e c t whatsoever; unless said operator obtains a 
tin'.! ext.fusion f r o n tho Co;-mission f o r good causa shown. 

PRQV!?!•:> 1 •'.•!»•'.!•!::•., th a t should s a i d w e l l not be d r i l l e d t o 
cor.pli.no::, cr a.^auGnj-cnt, w i t h i n 120 cays a f t e r conx.enccr.ent 
thereof, said operator s h a l l appear before thc Comissior. am! 
show cause why Order {1) o f t h i s order should not be rescinded. 

(2) That C ii K Petroleum, Inc. i s hereby designated the 
operator of thc subject w e l l and u n i t . 

(3) That a f t e r the e f f e c t i v e dato of t h i s order snd 
w i t h i n 30 days p r i o r to conmoncing said w e l l , the operator 
s h a l l f u r n i s h the Comnission and each known worj-.ir.g i n t e r e s t 
owner i n the subject u n i t an itemized schedule o f estimated 
w e l l costs. 

(4) That w i t h i n 30 days from thc dato the schedulo o f 
cr.tinated w e l l costs i s furnished t o h i n , any non-consenting 
working i n t e r e s t owner s h a l l have tho r i g h t t o pay h i s share 
of estimated v.ell costs to the operator i n l i e u o f paying h i s 
share of reasonable w e l l costs out of production, and t h a t any 
such owner who pays h i s share of estimated w e l l costs as pro
vided above s h a l l ronain l i a b l e f o r operating costs but s h a l l 
not be l i a b l e f o r r i n k charges. 

(5) That thc operator s h a l l f u r n i s h the Commission and 
each known working i n t e r e s t owner ait itemized schedule o f 
actual w e l l costs w i t h i n 90 days f o l l o w i n g completion o f thc 
w e l l ; t h a t i f no o b j e c t i o n t o the a c t u a l w o l l costs i s received 
by tho Commission ar.d tho Cor.nission has not objected w i t h i n 4 5 
days f o l l o w i n g r e c e i p t of said schedule, the a c t u a l w e l l costs 
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t l i . i l l bo U>o reasonable well costs; provided howovcr, that i f 
there lu jn objection to actual well costs within said 4 5-day 
period the Conn I sr. ion w i l l deteimino reasonable woll costs • 
after public notice and hearing, 

(6) That within 60 days following determination of 
reasonable well costs, any non-conr.oiitii.g working interest 
owner that has paiil his share of ostinatcd costs i n advanco 
ao provided above shall pay to the o|ierator his pro rata share 
of the anount that reasonnole well costs exceed estimated w o l l 
costs and shall recoivo from th'; operator his pro rata share 
of thc ar.'.ount that estimated well costs exceed reasonable 
well costs. 

(7) That the operator is hereby authorized to withhold 
tho following cost s .ind charges t row production! 

(A) Tho pro rata share of reasonable well costs 
attributable to each non-consenting working 
interest owner who has not paid his share 
of cstinated wi l l costs within 30 days from 
the. date the schedule of cstinalod well 
costs is fuinished te him. 

(U) As a charge fnr tho risk involved in the 
d r i l l i n g of the' woll, 120 percent of thc 
pro rata '.hare i f reasonable well costs 
attributable to c.ieh non-consenting working 
interest owner who has not paid his share 
of estir.atcd well costs within 30 days from 
tho date the schetitile of cctiriated well 
co.its is furni: l:ed to him. 

(8) That tho operator shall d i s t r i b u t e said co.its and 
charges withheld fron production to tho parties who advanced 
the woll costs. 

(9) That $1,000 per i .sr..;. while d r i l l i n g nnd $150 per 
nonth while producing are hereby fixed un rcanmable charges 
for supervision (mr.bi nod fixed rates) • that the operator i s 
hereby authorized to withhold frora piodui-tion the proportions ta 
share of such supervision cli.nner. attributable to each non-
consenting working interest, a:>J in addition thereto, thc 
operator is hereby aut.horir.ee! to withhold fror.t production tho 
proportionate share of actual «.; pcr.dilures required for 
operating such well, not in excess of what arc reasonable, 
attributable to each non-coiisentir.g working interest. 

(10) That any unr.evercd mineral interest shall bo considered 
a scvcn-cichths (7/li) wotking interest and a one-eighth (1/S) 
royalty interest for thc purpose of allocating costs ami 
charges under tho terms of this order. 
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(11) Th.it .iny well covin ar charges which arc to bo paid 
out o( production r.li.iU ho withheld only from thc working 
i n t . .Touts share of pi mine t i on, and no costs or charges shall 
be withheld from production attributable to royalty interests. 

(12) That a l l proceeds from production fron thc subject 
well which are- not disbursed for any reason shall bo placed i n 
escrow in Eddy County, l.'ow r.cxico, to bo paid to thc true 
owner thereof upon demand and proof of ownership) that the 
operator shall not i f y tho Cor.nission of tho name and address 
of said escrow agent within 90 days fron the dato of this 
order. 

(13) That j u r i s d i c t i o n of this cause is retained (or ths 
entry of such further orders as thc Commission may doest 
necessary. 

DONE at Santa Fe, Mew Mexico, on the day and year herein
above designated. 

GT/.TE 01' NEW MEXICO 
UJL CU.h'i.IiVAYIwN CCi."̂ '.ISSIOM 

cere tary 

SEA 

dr/ 



STATU OF NEW MEXICO 
t-NLinCY AND MINERALS DEPARTMENT 

OIL CONSERVATION DIVISIO 

IN THE MATTER OF THE HEARING 
CALLED DY THE OIL CONSERVATION 
COMMISSION OF NEW MEXICO FOR 
THE PURPOSE OF CONSIDERING: 

CASE NO. 6289 
Order No. R-5332-A 

APPLICATION OF BILL TAYLOR FOR 
ENFORCEMENT AND AMENDMENT OF 
ORDER NO. R-5332, EDDY COUNTY, 
NEW MEXICO. 

ORDER OF THE COMMISSION 

BY THE COMMISSION: 

This cause came on for hearing at 9 a.m. on August 9, 1978, 
and September 11, 1978, at Santa Fe, New Mexico, before the O i l 
Conservation Commission of New Mexico, hereinafter referred to 
as the "Commission." 

NOW, on t h i s 17th day of October, 1978, the Commission, 
a quorum being present, having considered the testimony presented 
and the exhibits received at said hearing, and being f u l l y ad
vised i n the premises, 

FINDS: 

(1) That due public notice having been given as required 
by law, the Commission has j u r i s d i c t i o n of t h i s cause and the 
subject matter thereof. 

(2) That on November 30, 1976, upon the application of 
C & K Petroleum, Inc., hereinafter referred to as "C & K"„ the 
Commission issued i t s Order No. R-5332 pooling the N/2 of Sec
t i o n 13, Township 22 South, Range 26 East, NMPM, South Carlsbad 
F i e l d , Eddy County, New Mexico. 

(3) That this acreage was dedicated to the Carlsbad "13" 
Well No. 1 located in Unit G of said section. 

(4) That C&K was appointed the operator of the well by 
Order No. R-5332, and B i l l Taylor, hereinafter referred to as 
"Taylor", was and is an interest owner in said well. 

EXHIBIT MB 
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(5) That on July 5, 1978, Taylor filed an application for 
"operator's accounting, regulation and order compliance; 
operator removal; protection of royalty and interest owner's 
correlative rights; and Commission amendment of Order No. R-5332." 

(6) That t h i s cause came on for hearing on August 9, 1978, 
and September 11, 1978. 

(7) That C & K f a i l e d to furnish the Commission and each 
known working interest owner an itemized schedule of estimated 
well costs a f t e r the eff e c t i v e date of Order No. R-5332 and 
wi t h i n 30 days pri o r to commencing the well i n accordance with 
Order (3) of said order. 

(8) That Taylor was therefore not afforded the opportunity 
to pay his share of estimated well costs to the operator i n 
accordance with the terms of said Order No. R-5332 i n l i e u of 
paying his share of reasonable well costs out of production. 

(9) That Taylor, should be afforded the opportunity to pay 
his share of reasonable well costs now i n l i e u of paying the 
same out of production. 

(10) That although Taylor objected to well costs as sub
mitted by C & K, including tubing costs, the evidence presented 
shows that actual well costs t o t a l $551,903.87. 

(11) That said well costs of $551,903.87 are reasonable 
costs for the subject w e l l . 

(12) That wi t h i n 30 days from the e f f e c t i v e date of t h i s 
order, Taylor should have the r i g h t to pay his share of the 
actual well costs to the operator i n l i e u of paying his share of 
said costs out of production; f u r t h e r , that i f he pays his share 
as provided herein, he should remain l i a b l e for operating costs 
but should not be l i a b l e for r i s k charges. 

(13) That no evidence was presented showing that C & K 
has f a i l e d to afford Taylor or other i n t e r e s t owners i n the u n i t 
the opportunity to recover t h e i r j u s t and f a i r share of the gas 
from the Carlsbad "13" Well No. 1, and there i s no evidence 
that c o r r e l a t i v e r i g h t s have been impaired. 

(14) That no evidence was presented showing that C & K 
has caused waste by i t s operation of the well. 

(15) That although certain of the accounting and operational 
procedures employed by C & K in the past appear to have been 
less than satisfactory, these have apparently now been corrected. 
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(16) That although the. evidence in this case establishes 
that C 4 K has been grossly lax in the observance of certain 
Division rules and orders, particularly as they relate to the 
fi l i n g of forms and reports, and the establishment of an escrow 
account in accordance with Order (12) of Order No. R-5332, 
the Commission cannot f i n d t h i s to be grounds for removal of 
C & K as operator of the well at t h i s time, and i t should be 
permitted to continue as operator, pending further order of 
the Commission or Division. 

(17) That Taylor's request that C & K be removed as 
operator should therefore be denied. 

IT IS THEREFORE ORDERED: 

(1) That the application of B i l l Taylor for removal of 
C & K Petroleum, Inc., as operator of the Carlsbad "13" Well 
No. 1 located i n Unit G of Section 13, Township 22 South, Range 
26 East, NMPM, South Carlsbad F i e l d , Eddy County, New Mexico, 
i s hereby denied. 

(2) That w i t h i n 30 days from the e f f e c t i v e date of t h i s 
Order, B i l l Taylor shall have the r i g h t to pay his share of the 
actual well costs of $551,903.87 to the operator of said 
Carlsbad "13" Well No. 1 i n l i e u of paying his share of said 
costs out of production, and should he pay his share as provided 
above, he sha l l remain l i a b l e for operating costs but sh a l l not 
be l i a b l e f o r r i s k charges. 

(3) That a l l provisions of Order No. R-5332 not i n c o n f l i c t 
herewith shall remain i n f u l l force and e f f e c t . 

(4) That jurisdiction of this cause i s retained for the 
entry of such further orders as the Commission may deem necessary. 

DONE at Santa Fe, New Mexico, on the day and year herein
above designated. 

STATE OF NEW MEXICO 

S E A L 
fd/ 



IN THE DISTRICT COURT OF EDDY COUNTY 

STATE OF NEW MEXICO 

IN THE MATTER OF THE APPLI- ) f 

CATION OF BILL TAYLOR FOR : CV-78- O / / 
ENFORCEMENT AND AMENDMENT OF ) 
ORDER NO. R-5332, EDDY COUNTY : 
NEW MEXICO, OIL CONSERVATION ) 
COMMISSION CASE NO. 8289 : 

P E T I T I O N 

COMES NOW Petitioner and Appellant, Bill Taylor, and pursuant to Section 

65-3-22 (b), NMSA, 1853 Comp., appeals to the District Court of Eddy County, New 

Mexico for relief from Order No. R-5332-A entered by the Oil Conservation Depart-

ment of the Energy and Minerals Department of the State of New Mexico, and states as 

grounds therefor: 

1. That on the 17th day of October, 1978, in Case No. 6289 the Oil Conser- j 
i 

vation Division of ihe Energy and Minerals Department of the State of New Mexico 

entered Order No. R-5332-A, a copy of which is attached hereto as Exhibit A and in

corporated herein as if fully set forth. That on the 3rd day of November, 1978, and 

within the twenty-day time limit provided in Section 85-3-22 (a) NMSA, 1953 Comp., 

Appellant and Petitioner herein did file an application for rehearing with the Oil Con

servation Division. That within the ten-day time limit prescribed in Section 65-3-22 

(a), NMSA, 1953 Comp., no action was taken by the Oil Conservation Department 

granting or denying the application for rehearing and that the tenth day ran on the 

13th day of November, 1978. That this Petition and Appeal is filed within the twenty-

day time limit following the 13th day of November, 1978, as prescribed in Section 65-

3-22 (b), NMSA. 1953 Comp. 

2. That the properry in question involves working interest and royalty 

interest in C & K Carlsbad "13" Well No. 1, situate and lying in Eddy County, New 

Mexico and the right to certain royalty funds on deposit with the American Bank of 

Carlsbad with its principal place of business in Carlsbad, Eddy County, New Mexico, 



and that this Court has jurisdiction and venue prescribed under Section 65-3-22, 

NMSA, 1953 Comp. 

3. That the proceedings in Case No. 6289 before the Oil Conservation 

Division involved a challenge by Appellant regarding the imposition of 120% 

risk penalty factor, a challenge of the actual well costs on C & K Carlsbad 

"13" Well No. 1, allegations that the correlative rights of the mineral interest 

and working interest owners were being impaired by the actions of C & K 

Petroleum as operator, seeking enforcement of Order No. R-5332 regarding 

payment of royalties, seeking accounting by operator and removal of C & K 

Petroleum as operator of C & K Carlsbad "13" Well No. 1. 

4. That after hearings before the Oil Conservation Division Order No. R-

5332-A was entered the 17th day of October, 1978 and is attached hereto as 

5. That Taylor complains of the actions of the Oil Conservation Division 

in Order R-5332-A in the following particulars: 

correlative rights of W. A. Page, J r . , an owner of a working interest in C & 

K Carlsbad "13" Well No. 1 as adequate and sufficient evidence was presented 

in the record to allow the Commission to consider the rights of W. A. Page, J r . , 

and that the Commission failed to consider the rights of W. A. Page, J r . , in 

relation to the assessment of the risk factor penalty and waiver thereof. 

lative rights have been impaired as the record clearly reveals failure by C & K 

Petroleum to properly account to the Commission and that Appellant was per

sonally aware of continuing violations by C & K Petroleum of paragraph 12 of 

Order No. R-5332 as certain funds are continuing to be held in escrow by the 

A. That the Commission failed in any way to consider the 

B . That the Commission was in error in finding that no corre-
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American Bank of Carlsbad without authorization from C&K for disbursement 

upon proof of ownership. That the Oil Conservation Division failed to consider 

the fact that the escrow instructions of C & K are in direct violation of paragraph 

12 of Order No. R-5332 and that subsequent to the entry of Order No. R-

j 5332-A accountings were submitted to the working interest owners con

taining incorrect figures as previously used prior to the last hearing before 

the Oil Conservation Division at which time the record reveals C& K ac

knowledged errors in the accounting. 

C. That the Division failed to consider assessments or attempted 

collection of penalties as provided in Section 65-3-27, NMSA, 1953 Comp., for 

violations of the orders of the Commission and the impairment of the correla

tive rights of the working interest and royalty interest owners. 

D. That the Division failed to address itself to its capacity to 

exercise jurisdiction over royalty interest owners and their rights and that 

said Commission does have such jurisdiction and should actively exercise that 

jurisdiction in protection of the citizens of the State of New Mexico and royalty 

interest owners owing royalty interests in the State of New Mexico. 

E . That the Division has failed to address itself to the inade

quate testing of production casing out of which a contingent liability arises 

against other working interest owers should failure of casing result in injury 

to persons or property. 

F . That the Division has failed to consider and address itself 

to the right of C & K, if any, to withhold the royalty payments pending a signing 

of a division order and the adhesionary nature of a division order, and that the 
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Commission has failed to consider or rule on the necessity of executing an 

operating agreement, all of which issues were presented to the Division at 

hearing. 

6. At the hearing before the Division, a preponderance of adequate and 

sufficient evidence was presented to the Commission and it was revealed that 

the transcripts of the two hearings conducted by the Division at Mr. Taylor's 

application and that this Court should consider the law of the State of New 

Mexico as applicable to the facts presented to the Division and take steps to 

grant Taylor the additional relief and review requested in this appeal and 

denied by the Division. 

7. That no appeal was taken for that portion of Order R-5332-A of allowing 

Taylor thirty additional days to contribute his proportionate share of the 

costs of drilling Carlsbad "13" Well No. 1, however, subsequent to the Motion 

for Rehearing, certain actions have been taken by C & K which may necessitate 

this Court's review of that portion of the Order. 

MATKINS AND MARTIN 

By ^?r^to<' ft-
W. T. Martin, Jr. ^ JT 
P . O . Drawer N 
Carlsbad, New Mexico 88220 
Attorneys for Petitioner and Appellant 
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OIL- CONSERVATION DIVISION 

IN TP7? MASTER OF T7JE 

APPLICATION CF B I L L TAYLOR 
FOR ENFORCEMENT AND 
AMENDMENT OF ORDER KO. 
R-5332, EDDY COUNTY, 'NET/ 
MEXICO. 

CASE NO. 6289 
Order No. R-5332-A 

COMES NOW A pplicant B i l l Taylor, by and through his attorneys, 

T'/'atkins and Mart in , of Carlsbad, Eddy County, New Mexico, and pursuant 

to Section 05-3-22(a>, NMSA, 1933 Comp., applies for a rehearing on certain 

matters arising f rom Order No. R-5332-A entered October 17, 197S, as 

hereinafter set forth: 

correlative rights of V7. A . Page, J r . , an owner of a working interest in 

C 5; Y. Carlsbad "13" Well No. 1, ac adequate and sufficient evidence is pre-

r«i*ed in the record to allow the Commission to consider the rights of W. A. 

Page, Jr. That the Commission failed to consider tbe rights of W. A. Page. 

J r . , in relation to the assessment of the r isk factor penalty and waiver 

thereof. 

2. That the Commission is in er ror in finding that no correlative 

rights have been impaired as thc record clearly reveals failure by C & K 

Petroleum to properly account to the Commission. That Taylor is aware of 

continuing violations by C ft I I Petroleum of pargraph 12 of Order No. R-5332 

as certain funds are continuing to be held in escrow by the American Bank of 

Carlsbad v/ithout authorisation f rom C & K for disbursement upon proof of 

1. That the Commission failed in any way to consider the 



ownership. That said escrow instructions of C & K are in direct violation of 

paragraph 12 of Order No. R-5332. That subsequent to the entry of Order 

No. R-5332-A, accountings were submitted to the working interest owners 

containing incorrect figures as previously used prior to the last hearing be

fore the Commission at which time the record reveals C &. K acknowledged 

errors in the accounting. 

3. That the Commission failed to consider assessment or 

attempted collection of penalties as provided in Section 65-3-27, NMSA, 1953 

Comp., for continued viola-ions of the orders of the Commission and the 

impairment of the correlative rights of ihe working interest and royalty 

interest owners. 

4. That the Commission failed to address itself to its capacity 

to exercise jurisdiction over royalty interest owners and their rights, and 

that said Commission does have such jurisdiction and should actively exercise 

that jurisdiction in protection of the citizens of the State of New Mexico and 

the royalty interest owners owning royalty interests in the State of New Mexico. 

5. That the Commission has failed to address itself to the 

inadequate testing of production casing out of which a contingent liability arises 

against other working interest owners should failure of casing result in injury 

to persons or property. 

6. That the Commission failed to consider and address itself to 

the right of C & K, i f any, to withhold royalty payments pending the signing 

of a division order and the adhesionary nature of the division order. That the 

Commission also failed to consider or rule on the necessity of executing an 

operating agreement. 
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7. That a preponderance of adequate and sufficient evidence was 

presented to the Commission as revealed by the transcripts of the two hearings 

conducted by the Commission at M r . Taylor 's application, and that the Com

mission should reconsider the law of the State of New Mexico as applicable to 

the facts presented to the Commission and take steps to grant Taylor the 

additional review and relief requested. 

3. That no review or request for relief or rehearing is applied 

for by Taylor in reference to the allowing Taylor 30 additional days to con

tribute his proportionate share of the costs of dr i l l ing Carlsbad "13" Well 

No. 1. 

Respectfully submitted, 

MATKINS AND MARTIN 

By 
W. T. Mart in , Jr. 

P. O. Drawer N 
Carlsbad, NM 3S220 

Attorneys for Applicant 

/ 



DEFORE Tin: OIL CONSERVATION COMMISSION 
Ot* THE STATE OF NEW MEXICO 

IH TI!E MATTER OF Till: HEARING 
CALLED RY TEE OIL CONSERVATION 
co.'Wissio:" OF i;v.:i F.EXICO FOR 
THE rur;)vci: or CONSIDERING: 

c u : wo. : i ; 7 
Order NO. R-5333 

APPLICATION Of C t II PETROLEUM, IMC. 
FOR ^OMFJiLSOK^-P'^bltK*. AND A NON-STANOARD 
UNIT, r.DDV COUNTY, HEW MEXICO. 

OiP!:i>. OF TH): COMMISSION 

DY TME COMMISSION; 

Tliis cause cane on f o r hearing a t 9 a.m. on November 10, 
1976, at Santa Fo, New Kcxico, before Examiner Richard L. Stamets. 

NOW, on t h i s ?"th day of Novonbor, 1976, the Commission, 
a qucruti being prjue":it, having considered the testimony, tho 
record, ant" the recorjnonjations of tho Examiner, and being 
f u l l y advised i n tho prcr.ises, 

Fi*:ns> 

(1) That duo p u b l i c n o t i c e having been given as re q u i r e d 
fcy law, the Cor.ru r-o ion hac j u r i s d i c t i o n o f t h i s cause and the 
subject r a t t e r thereof. 

(2) That the a p p l i c a n t , C t K Petroleum, I n c . , seeks an 
order pooling a l l mineral i n t e r c u t s i n the Wolfcar.p and 
Fennr.ylviinian for-iations underlying the N/2 of Section 13, 
Tov.\-.s:-.ip 22 South, Range 26 Fast, NMPM, South Carlsbad F i e l d , 
EdJy County, Now Mexico. 

(J) That thc a p p l i c a n t has tho r i g h t t o d r i l l and proposes 
to d r i l l a v.ell 1 '.• S0 feet f r o n tho North l i n e and 19G0 f e e t 
[ i o n the; East 1!M of said Section 13 to bo dedicated t o a 
non-standard 3.TG.G-acrc u n i t . 

(") That there are i n t e r e s t owners i n the proposod 
p r o r a t i o n u n i t who have not agreed to pool t h o i r i n t e r e s t s . 

(5) That to avoid the d r i l l i n g of unnecessary w e l l s , t o 
pr o t e c t c o r r e l a t i v e r i g h t s , and t o a f f o r d to the owner of ouch 
i n t e r e s t i n said u n i t tho opi>ortuiiity t o recover or rccoivo 
without ur.neco'.'.ai.-y c>:pfn:;o hi:; ju::t and f a i r share of the gas 
i n said pool, tin- subject a p p l i c a t i o n should be approved by 
pooling a l l mineral i n t o r o s t - j , whatever they may bo, w i t h i n s a i d 
u n i t . 

EXHIBIT "A" 
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(0) That t!io applicant should bo designated tho operator 
of the subject well and unit. 

(7) That ai.y non-consmitincj working interest owner shoult* 
he aflord.'d tiic opportunity to p.-iy his share of cstir.atcd woll 
costs to the >i\ iTator in lieu of paying hiii share of rcasonablo 
well costs out of production. 

(C) Th.it any non-consenting working interest owner that 
dor:; not pay I i i : . share of cs t i I.-I.I i o.l woll costs should have 
withheld fro;;, product ion his share of the reasonable well co.'its 
plu:i .m ai'. l i t j o:i.il 120 ;\rce:it thereof as a reasonable charge 
for tin! risk involved in th.. d r i l l i n g of the well. 

(9) That any non-consi.ntir.g interest owner should be 
afforded the opportunity to object to tho actual woll costs 
but that actual well co':'.:; sluuM bo adopted as the reasonable 
woll costs in the absence of such objection. 

(10) That followi:-.; d..•'.«.*filiation of reasonable well costs, 
any non-consenting wording intorest owner t!"...t has paid his 
share of estimated costs should p.'iy to tho operator any ar.ount 
that ro.isor.c-.hlc well costs c-.:o<.'<_d estinatcd well costs ar.d 
should receive fron the operator any amount that paid estimated 
woll costs exceed reasonable well costs, 

(11) That $1,000 per nonth while d r i l l i n g and $150 per 
month while producing should be fixed ac reasonable charges 
for supervision (cor.ibir.cd fixed rate:;); th.'-.c the operator 
should be authorized to withhold fron production the: 
proportionate share of such supervision charges attributable 
to each non-consenting working interest, and in addition thereto 
the operator should be authorized to withhold fron production 
the proportionate share of actual expenditures required for 
operating the subject woll, not in excess of what aro reasonable 
attributable to each non-consenting working interest. 

(12) That a l l proceeds fron production fron the subject 
well which are not disbursed for any reason should be placed 
in escrow to bo paid to tho true owner thereof upon demand and 
proof of ownership. 

(13) That upon thc fa i l u r e of the operator of said pooled 
unit to commence d r i l l i n g of tho woll to which raid unit i s 
dedicated on or before February 21!, 1977, the order poolin.; 
uaid unit should become null and void and of no effect 
whatsoever. 
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I T TS THF.HEPORI: ORDERED! 

(1) That a l l n i n c r a l i n t e r e s t s , whatever they may ba, 
i n the Wolfcamp and Pennsy 1 vanian formations underlying tho 
N/2 of Section 13, Town.-.hip 22 South, Range 2C East, NHPM, 
Soulh Carlsbad l ' i e l d , Eddy County, Nev; Mexico, are hereby 
pooled to form a non-staiui.ii d 33G.C-acre gas spacing and 
p r o r a t i o n u n i t to )yf> dedicated to a w e l l to bo d r i l l e d 1680 
l o o t from tho North l i n e and 19 UO f e e t from tho East l i n e o f 
said Section 13. 

PP.OVTnEU lio:;i:yi:P,, Mint the operator o f said u n i t s h a l l 
cowaoiiei' the di 5 f l i n g of said w e l l on or before tho 28th day 
o l 1'ohruary, 1977, and s h a l l t h e r e a f t e r continue tho d r i l l i n g 
of s.ud w o l l w i t h due d i l i g e n c e to a depth s u f f i c i e n t t o t e s t 
the Pennsylvanian formation; 

puoviur.D Ft'iiTi:r.R, t h a t i n the event said operator does not 
commence tl.o t l i T n i n g of said w e l l oi. or before the 20ti; day o f 
Febiuary, 1977, Order (1) of t h i s order s h a l l be n u l l and voi d 
and of no e f f e c t whatsoever; unless said operator obtains a 
tin . - extension f r o n thc Cor mins ion f o r good cause shown. 

PROVTrr:' EVP.': NEP., that should said w e l l not be d r i l l e d t o 
cor.pl i;M o:i, cr a.A..uiom-er.t, w i t h i n 120 days a f t e r conj".onccmorit 
t l u u e o f , s a i d operator s h a l l appear before thc Commission and 
show cause why Order (1) of t h i s order should not be rescinded, 

(2) That C u K Petroleum, Inc. i s hereby designated the 
operator of the subject w e l l and u n i t . 

(3) That a f t e r thc e f f e c t i v e date of t h i s order and 
w i t h i n 30 days p r i o r to cotmencing said w e l l , the operator 
Ghall f u r n i s h tho Commission and each known working i n t e r e s t 
owner i n the subject u n i t an itemized schedule o f estimated 
w e l l costs. 

(4) That w i t h i n 30 days from thc dato the schedule o f 
estimated w e l l costs i s furnished to him, any non-consenting 
working i n t e r e s t owner s h a l l have the r i g h t to pay hi s share 
of estimated w e l l costs to thc operator i n l i e u o f paying h i s 
share of reasonable w e l l costs out of production, and t h a t any 
such owner who pays h i s share of estimated w e l l costs as pro
vided above s h a l l remain l i a b l e f o r operating costs but s h a l l 
not be l i a b l e f o r r i n k charges. 

(5! That tho operator s h a l l f u r n i s h the Commission and 
each known working i n t e r e s t owner on itemised schedule o f 
actu a l w e l l costs w i t h i n 90 days f o l l o w i n g completion o f the 
w e l l ; t h a t i f no o b j e c t i o n t o the a c t u a l w e l l costs i o received 
by thc Commission ar.d tho Corwission ha3 not objected w i t h i n 45 
days f o l l o w i n g r e c e i p t of said schedule, the a c t u a l w e l l costs 
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s h a l l bo (.ho reasonable) w e l l costs; provided however, t h a t i f 
there i s an o b j e c t i o n to actual w e l l costs w i t h i n said 45-day. 
per i o d the Conn ir, s i on w i l l determine reasonable w e l l costs , 
a f t e r p u b l i c notice and hearing. 

(6) That w i t h i n 60 days f o l l o w i n g determination o f 
reasonable w e l l costs, any non-consenting working i n t e r e s t 
owner t h a t lias paid h i s share of estimated costs i n advaneo 
as provided above s h a l l pay to tho operator his pro r a t a choro 
of the amount that reasonable w e l l costs exceed estimated w e l l 
costs and s h a l l receive from the operator h i s pro r a t a share 
of the air.ount t h a t estimated W'-tl costs exceed reasonable 
w e l l costs. 

(7) That the operator i s hereby authorized t o w i t h h o l d 
the f o l l o w i n g costs and charge;; i r o n p roduction: 

(A) Tho pro rata share of. reasonable w o l l costs 
a t t r i b u t a b l e to each non-consonting working 
i n t e r e s t owner who has not paid h i s share 
of estimated w l 1 cor.tr. w i t h i n 30 days from 
the date the •aule of estimated w e l l 
costs i s f in n ir .he i t i !. im. 

(U) As a charge for tho r i s k involved i n the 
d r i l l i n g of tin.- w e l l , li!0 percent o f the 
pro rata tl i a r e >.f reasonable w e l l costs 
a t t r i b u t a b l e t o each non-consenting working 
i n t e r e s t owner who has not paid h i s share 
of estimated '..•.•11 costs w i t h i n 30 days from 
tho d.-.te the schedule of estimated w e l l 
costs i s furnished to Inm. 

(8) That tho operator s h a l l d i s t r i b u t e said costs and 
charger, w i t h h e l d from production to tho p a r t i e s who advanced 
tho w e l l costs. 

(9) That $1,000 per month wh i l e d r i l l i n g nnd 5150 per 
month w h i l e producing arc hereby f i x e d as reasonable charges 
f o r s upervision (combined f i x e d r a t e s ) ; t h a t thc operator i s 
hereby authorized to withhold from production tho p r o p o r t i o n a t e 
share of such supervision charoes a t t r i b u t a b l e to each non-
consontir.g working i n t e r e s t , and i n a d d i t i o n t h e r e t o , the 
operator i s hereby authorized to w i t h h o l d from production tho 
p r o p o r t i o n a t e share of actual (..-.pen.1. Huron rouuircd f o r 
operating such w e l l , not i n excess of what are reasonable, 
a t t r i b u t a b l e t o each non-consenting working i n t e r e s t . 

(10) That any unr.ovorod mineral i n t e r e s t s h a l l be considered 
a seven-eighths (7/U) working i n t e r e s t and a ono-oighth (1/8) 
r o y a l t y i n t e r e s t for thc purpose of a l l o c a t i n g costs and 
charges under tho terms of t h i a order. 
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(11) Tii.it nny well contis or charges which are to b«i paid 
out of production :;!>.• 11 bo withheld only from tlio working 
intcre.'; ts share of pi oduction, .ind no costs or charges shall 
be withheld from production attributable to royalty interest*. 

(12) That a l l proceeds fron production from the subject 
well which arc--not disbursed for any reason shall be placed i n 
escrow in r.ddy County, Mew Mexico, to be paid to the true 
owner thereof upon demand and proof of ownership) that tho 
operator shall not i f y the Con-.nis.sion of the name and address 
of said escrow agent within 90 days from thc date of this 
order. 

(13) That j u r i s d i c t i o n of this causa i s retained for the 
entry of such further orders as the Commission may deem 
necessary. 

DONE at Santa Te, Now Mexico, on the day and year herein" 
above designated. 

STATE 01" NEW MEXICO 
OIL CGNal.KVAYIuN C0.MMISSI0N 

S E A L 

tx/ 



\TE OF NEW MEXICO 
ENERGY AND MINERALS DEPARTMENT 

OIL CONSERVATION DIVISION 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION OF NEW MEXICO FOR 
THE PURPOSE OF CONSIDERING: 

CASE NO. 6289 
Order No. R-5332-A 

APPLICATION OF BILL TAYLOR FOR 
ENFORCEMENT AND AMENDMENT OF 
ORDER NO. R-5332, EDDY COUNTY, 
NEW MEXICO. 

ORDER OF THE COMMISSION 

BY THE COMMISSION: 

This cause came on f o r hearing a t 9 a.m. on August 9, 1978, 
and September 11, 1978, a t Santa Fe, New Mexico, before the O i l 
Conservation Commission of New Mexico, h e r e i n a f t e r r e f e r r e d t o 
as the "Commission." 

NOW, on t h i s 17th day of October, 1978, the Commission, 
a quorum being present, having considered the testimony presented 
and the e x h i b i t s received a t said hearing, and being f u l l y ad
vised i n the premises, 

FINDS: 

(1) That due pu b l i c n o t i c e having been given as r e q u i r e d 
by law, the Commission has j u r i s d i c t i o n of t h i s cause and the 
subj e c t matter thereof. 

(2) That on November 30, 1976, upon the a p p l i c a t i o n o f 
C & K Petroleum, Inc., h e r e i n a f t e r r e f e r r e d t o as "C & K", the 
Commission issued i t s Order No. R-5332 pooling the N/2 of Sec
t i o n 13, Township 22 South, Range 26 East, NMPM, South Carlsbad 
F i e l d , Eddy County, New Mexico. ( 

(3) That t h i s acreage was dedicated t o the Carlsbad "13" 
Well No. 1 located i n U n i t G of said s e c t i o n . 

(4) That C & K was appointed the operator of the w e l l by 
Order No. R-5332, and B i l l Taylor, h e r e i n a f t e r r e f e r r e d t o as 
"Taylor", was and i s an i n t e r e s t owner i n said w e l l . 
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(5) That on Ju l y 5, 1978, Taylor f i l e d an a p p l i c a t i o n f o r 
"operator's accounting, r e g u l a t i o n and order compliance; 
Operator removal; p r o t e c t i o n of r o y a l t y and i n t e r e s t owner's 
c o r r e l a t i v e r i g h t s ; and Commission amendment of Order No. R-5332." 

(6) That t h i s cause came on f o r hearing on August 9, 1978, 
and September 11, 1978. 

(7) That C & K f a i l e d t o f u r n i s h the Commission and each 
known working i n t e r e s t owner an itemized schedule of estimated 
w e l l costs a f t e r the e f f e c t i v e date of Order No. R-5332 and 
w i t h i n 30 days p r i o r t o commencing the w e l l i n accordance w i t h 
Order (3) of said order. 

(8) That Taylor was t h e r e f o r e not aff o r d e d the o p p o r t u n i t y 
t o pay h i s share of estimated w e l l costs t o the operator i n 
accordance w i t h the terms of said Order No. R-5332 i n l i e u o f 
paying h i s share of reasonable w e l l costs out of production. 

(9) That Taylor should be af f o r d e d the o p p o r t u n i t y t o pay 
hi s share of reasonable w e l l costs now i n l i e u of paying the 
same out of production. 

(10) That although Taylor objected t o w e l l costs as sub
m i t t e d by C & K, i n c l u d i n g t ubing c o s t s , the evidence presented 
shows t h a t a c t u a l w e l l costs t o t a l $551,903.87. 

(11) That said w e l l costs of $551,903.87 are reasonable 
costs f o r the subject w e l l . 

(12) That w i t h i n 30 days from the e f f e c t i v e date o f t h i s 
order, Taylor should have the r i g h t to pay h i s share of the 
a c t u a l w e l l costs t o the operator i n l i e u of paying h i s share of 
said costs out of production; f u r t h e r , t h a t i f he pays h i s share 
as provided herein, he should remain l i a b l e f o r operating costs 
but should not be l i a b l e f o r r i s k charges. 

(13) That no evidence was presented showing t h a t C & K 
has f a i l e d t o a f f o r d Taylor or other i n t e r e s t owners i n the u n i t 
the o p p o r t u n i t y t o recover t h e i r j u s t and f a i r share of the gas 
from the Carlsbad "13" Well No. 1, and there i s no evidence 
t h a t c o r r e l a t i v e r i g h t s have been impaired. 

(14) That no evidence was presented showing t h a t C & K 
has caused waste by i t s operation of the w e l l . 

(15) That although c e r t a i n of the accounting and o p e r a t i o n a l 
procedures employed by C & K i n the past appear to have been 
less than s a t i s f a c t o r y , these have apparently now been c o r r e c t e d . 
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(16) That although the.evidence i n t h i s case e s t a b l i s h e s 
t h a t C & K has been gro s s l y l a x i n the observance of c e r t a i n 
D i v i s i o n r u l e s and orders, p a r t i c u l a r l y as they r e l a t e t o the 
f i l i n g o f forms and r e p o r t s , and the establishment of an escrow 
account i n accordance w i t h Order (12) of Order No. R-5332, 
the Commission cannot f i n d t h i s to be grounds f o r removal of 
C & K as operator of the w e l l a t t h i s time, and i t should be 
perm i t t e d to continue as operator, pending f u r t h e r order of 
the Commission or D i v i s i o n . 

(17) That Taylor's request t h a t C & K be removed as 
operator should t h e r e f o r e be denied. 

IT IS THEREFORE ORDERED: 

(1) That the a p p l i c a t i o n of B i l l Taylor f o r removal o f 
C & K Petroleum, Inc., as operator of the Carlsbad "13" Well 
No. 1 located i n U n i t G of Section 13, Township 22 South, Range 
26 East, NMPM, South Carlsbad F i e l d , Eddy County, New Mexico, 
i s hereby denied. 

(2) That w i t h i n 30 days from the e f f e c t i v e date of t h i s 
Order, B i l l Taylor s h a l l have the r i g h t t o pay h i s share of the 
a c t u a l w e l l costs of $551,903.87 t o the operator of said 
Carlsbad "13" Well No. 1 i n l i e u of paying h i s share of said 
costs out of production, and should he pay h i s share as provided 
above, he s h a l l remain l i a b l e f o r o p e r a t i n g costs but s h a l l not 
be l i a b l e f o r r i s k charges. 

(3) That a l l p r o v i s i o n s of Order No. R-5332 not i n c o n f l i c t 
herewith s h a l l remain i n f u l l f o r c e and e f f e c t . 

(4) That j u r i s d i c t i o n of t h i s cause i s r e t a i n e d f o r the 
entr y of such f u r t h e r orders as the Commission may deem necessary. 

DONE a t Santa Fe, New Mexico, on the day and year h e r e i n 
above designated. 

STATE OF NEW MEXICO 
OIL CONSERVATION GDI 

S E A L 
f d / 



A G R E E M E N T 

C 5 K Petroleum, I n c . , i s the appl icant f o r compulsory 
poo l ing and a non-standard gas p r o r a t i o n u n i t i n Case No. 
5807 be fo re the New Mexico O i l Conservation Commission, Kednesday, 
•sovember 10, 1976. B i l l Taylor and W i l l i a m A. Page are owners 
o f i n t e r e s t s i n the minerals under ly ing the proposed non
standard u n i t t ha t would be a f f e c t e d by a poo l ing o rde r . 

B i l l Taylor represents tha t he has the r i g h t to b ind 
W i l l i a m A. Page, and E. W. Hooper, Exp lora t ion Manager f o r C 5 
K Petroleum, I n c . , represents tha t he has the r i g h t ° t o en te r 
i n t o t h i s agreement on beha l f o f C § K Petroleum, I n c . 

C 5 K Petroleum, I n c . , agrees tha t at the p resen ta t ion 
of t h i s case i t w i l l not seek a r i s k f a c t o r i n excess o f 
120%, t h a t i s i t w i l l seek the r i g h t to recover i t s reasonable 
costs o f d r i l l i n g , completing and equipping the sub jec t w e l l , 
plus 120% of t h a t amount as a r i s k f a c t o r f o r d r i l l i n g the 
v e i l , as p rov ided by New Mexico s t a tu t e s , and the ru les and " 
r egu la t ions o f the Commission . 

B i l l Taylor acknowledges rece ip t o f estimated w e l l costs 
i n the form o f . a n A . F . E . , given to him t h i s date, and C 5 K 
Petroleum I n c . , agrees that B i l l Taylor s h a l l have t h i r t y days 
f r o m - t h i s - d a t e - i n which to pay h i s share o f estiroated -we l l -
costs i n l i e u o f paying such share out o f p r o d u c t i o n , and 
thereby avoid payment o f the 120% r i s k f a c t o r . 

B i l l Tay lo r s h a l l have the r i g h t to take, h i s gas i n 
k i n d , a f t e r payout o f the w e l l , provided that he s h a l l make 
connection a t h i s own expense. 

I t i s agreed tha t C § K Petroleum, I n c , , does not seek 
compulsory poo l ing i n t h i s case o f any formations other than 
'ivolfcamp and Pennsylvanian format ions , and does not seek poo l ing 
of any formations above the Kolfcamp. 

Dated: November 9, 1976 



UEFOP.E THE OIL COtiSEIWATION COMMISSION 
OF THE STATI' OF HEW MEXICO 

IN TME MATTER OF THE HEAPING 
CAE!.ED ny TEE OIL CONSERVATION 
COMMISSION OF \:<:M MEXICO FOR 
T:IE rur-ivSE or CONSIDERING: 

i u : .<50. : I : T 
Order No. R-5332 

APPLICATION OF C I ll PETROLEUM, IMC. 
FOR COMPULSORY POOLING AND A NON-STANDARD 
UNIT, EDDY COUNTY, NEW MEXICO. 

PHPEU OF Till: COMMISSION 

DY T!'E COMMISSION: 

This cause cane on for hearing at 9 a.m. on November 10, 
107C, at Santa Fe, New Mexico, before Examiner Richard L. Stamets. 

NOV.', on this ?. ni\\ day of November, 1976, the Commission, 
a qucrui. being prj.-ent, having considered tho testimony, the 
record, and the recommendations of thc Examiner, and being 
f u l l y advised i n tho premises, 

riNns: 

(1) That due pu b l i c notice having been given as required 
l y law, the Cor.-ii&sion has j u r i s d i c t i o n of t h i s cause and the 
subject r a t t e r thereof. 

(2) That the a p p l i c a n t , C 1 K Petroleum, Inc., seeks an 
order pooling a l l mineral i n t e r e s t s i n the Wolfcamp and 
Per.nry 1 vanian formations underlying the N/2 of Section 13, 
Township 22 South, Ranee 26 East, NMPM, South Carlsbad F i e l d , 
Ed.iy County, Nev; Mexico. 

(3i That thc applicant has tiie right to d r i l l and proposes 
to d r i l l a w e l l I'.'.SO feet from the North ) i n e and 19G0 f e e t 
i r o n tho East ! : r.o of said Section 13 to be dedicated t o a 
non-standard 330.0-acre u n i t . 

(*) That there arc i n t e r e s t owners i n the proposed 
p r o r a t i o n u n i t who have not agreed to pool t h e i r i n t e r e s t s . 

(5) That tc. avoid the d r i l l i n g of unnecessary w e l l s , t o 
prote c t c o r r e l a t i v e r i g h t s , and to a f f o r d to thc owner of each 
i n t e r e s t i n said u n i t the o p p o r t u n i t y t o recover or receivo 
without unnecessary expense his j u s t and f a i r share of the gas 
i n said pool, tin* subject a p p l i c a t i o n should be approved by 
pooling a l l mineral i n t e r e s t s , whatever they may be, w i t h i n said 
u n i t . 

EXHIBIT "A 
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((j) That tlic applicant should bo designated the operator 
of (he subject w e l l and u n i t . 

(7) That any non-consenting working i n t e r e s t owner should 
be afforded the opportunity to pay h i s share of estimated w o l l 
costs to the i t e r a t o r in l i e u of paying h i s share of reasonablo 
w e l l costs out of production. 

(8) Tliat any non-consenting working i n t e r e s t owner t h a t 
does not pay hi:; share of c s t i n a t o J w o l l costs should have 
withhold fro:;, production ins share of the reasonablo w e l l c o s t * 
plus an ad-'.i tjo.-.al 120 rce:.t thereof as a reasonable charge 
for the r i s k involved i : i tho . ' . r i l l i n g of thc w e l l . 

(9) That any non-consenting i n t e r e s t owner should be 
a f f o l d e d the opportunity to o b j e c t to the actual w e l l costs 
but that actual w e l l costs should bo adopted as the reasonable 
w e l l costs i n tho absence of such o b j e c t i o n . 

(10) That f o l l o w i s j d«. •.<.? - i u a t i o n of roascr.cble w e l l c o s t s , 
any non-con:.ontn.g working i n t e r e s t owner th;.t his paid his 
share of csti'-.atod costs she u i d pay to the operator ar.y amount 
that reasonable w e l l costs e::cecd estimated w e l l costs and 
should receive from thc operator any amount th a t paid estimated 
w o l l costs exceed reasonable w e l l costs. 

(11) That $1,000 per month while d r i l l i n g ar.d $150 por 
month while producing should be f i x e d as reasonable charges 
f o r supervision (combined f i x e d r a t e s ) ; t h a t the operator 
should be authorised to withhold f r o n production the 
proportionate share of such supervision chirges a t t r i b u t a b l e 
to each non-cor.scr.ting working i n t e r e s t , and i n a d d i t i o n t h e r e t o 
tho operator should be authorized to w i t h h o l d from production 
tho p roportionate share of actual expenditures required f o r 
operating the subject w e l l , not i n excess of what are reasonable 
a t t r i b u t a b l e to each non-consenting working i n t e r e s t . 

(12) That a l l proceeds from production from the subject 
w e l l which are not disbursed f o r any reason should be placed 
i n escrow to bo paid to the true owner thereof upon demand and 
proof of ownership. 

(13) That upon tho f a i l u r e of the operator of said pooled 
u n i t to commence d r i l l i n g of thc w o l l to which said u n i t i s 
dedicated on or before February 20, 1977, tho order pooling 
caid u n i t should become n u l l and void and o f no e f f e c t 
whatsoever. 
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IT TS THEmTom: ORDERED: 

(1) That a l l mineral i n t e r e s t s , whatever they may bo, 
i n the Wolfcamp and Pennsylvanian formations underlying tha 
tl/2 of Section 13, Township 22 South, Range 20 East, NMPM, 
South Carlsbad f i e l d , Eddy County, Now Mexico, are hereby 
pooled t o form a non-stand.it d 336.0-acre gas spacing and 
p r o r a t i o n u n i t to lie dedicated to a w e l l to bo d r i l l e d 1680 
fee t from the North l i n e and 1980 feet from tho East l i n o o f 
said Section 13. 

PROVIDED i;0',.i:yi:P., that the operator of said u n i t s h a l l 
commence the d r i l l i n g o l said well on or before tho 28th day 
of Eel.ruaiy, 1977, and s h a l l t h e r e a f t e r continue tho d r i l l i n g 
of said w e l l w i t h due d i l i g e n c e to a depth s u f f i c i e n t to t e s t 
the Pennsylvanian formation; 

PROVIDED r n ••'illlR, t h a t i n thc event said operator does not 
commence the d i r i l i n g of said w e l l on or before the 2Bth day o f 
1'cbiiiuiy, 1977, Order (1) of t i i i s order s h a l l bo n u l l and vo i d 
and ef no e f f e c t whatsoever: unless said operator obtains a 
t i n e extension f r o n tho Cor mi:-, si on f o r good cause shown. 

PP.oviSTP ITR-'IEP., that should said w e l l not be d r i l l e d t o 
cor.pl i.-Piw::, cr a,,...>uonr.cr.t, w i t h i n 120 days a f t e r co-r.'.onccr.orit 
thereof, said operator s h a l l appear before the Commission and 
show cause why Order (1) of t h i s order should not be rescinded. 

(2) That C £. K Petroleum, Inc. i s hereby designated the 
operator of the subject w e l l and u n i t . 

(3) That a f t e r the e f f e c t i v e date of t h i s order and 
w i t h i n 30 days p r i o r to co:'.noneiny said w o l l , the operator 
Glial 1 f u r n i s h tho Commission and each known working i n t e r e s t 
owner i n the subject u n i t an itemized schedule o f estimated 
w e l l costs. 

(<1) That w i t h i n 30 days from the dato the schedule of 
estimated w e l l costs i s furnished to him, any non-consenting 
workinq i n t e r e s t owner s h a l l have the r i g h t to pay hi s share 
of estimated w e l l costs to tho operator i n l i e u of paying h i s 
share of reasonable w e l l costs out of production, and t h a t any 
such owner who pays his share of estimated w e l l costs as pro
vided above s h a l l remain l i a b l e for operating costs but s h a l l 
not be l i a b l e for r i s k charges. 

(5) That tho operator s h a l l f u r n i s h the Commission and 
each known working i n t e r e s t owner an itemized schedule o f 
actual w e l l costs w i t h i n 90 days f o l l o w i n g completion o f thc 
w e l l ; t h a t i f no o b j e c t i o n to the actual w e l l costs i s received 
by the Commission ar.d the Commission has not objected w i t h i n 45 
days f o l l o w i n g r e c e i p t of said schedule, thc ac t u a l w e l l costs 
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s h a l l be the reasonable w e l l costs; provided however, t h a t i f 
there i s an o b j e c t i o n to a c t u i ) w e l l costs w i t h i n said 45-day 
period the Commission w i l l determine reasonable w e l l costs 
a f t e r p u b l i c notice and hearing. 

(6) That w i t h i n 60 days f o l l o w i n g determination of 
reasonable w e l l costs, any non-consenting working i n t e r e s t 
owner th a t has paid h i s sham of estimated costs i n advance 
as provided above s h a l l pay to the operator his pro r a t a sharo 
of the amount that, reasonable we] I costs exceed estimated w e l l 
costs and t.hall i cec-i vu fro:;' t h " operator h i s pro r a t a sharo 
of thc amount that . s t i n a u d w l ! costs e:iceed reasonable 
w o l l costs. 

(7) That the operator i s hereby authorized to w i t h h o l d 
the f o l l o w i n g costs .md charges t r o n production: 

(A) The pro rata share of reasonable w e l l costs 
a t t r i b u t a b l e to each non-consenting working 
i n t e r e s t owner who has not paid his share 
of cstinala ,: \ . ; \ costs w i t h i n 30 days from 
tin. date t i . . - •• ,..:!. of estimated w e l l 
costs i s fu ; r . i : sc. : i b i n . 

(li) As a charge :"• tho r i s k involved i n the 
d r i l l i n g of t..e 11, l.:0 percent of the 
pro rata '.hare f reasonable w e l l costs 
a t t r i b u t a b l e to c.-.-.-h non-consenting working 
i n t e r e s t own or \ .ho has not paid h i s share 
of estimated 1 costs w i t h i n 30 days from 
the d.-.te the tchedule of estimated w e l l 
costs i s f u r n i : ):••;; to him. 

(8) That the operator s i . a l l d i s t r i b u t e said costs and 
charges withheld f r o n production to the p a r t i e s who advanced 
the w e l l costs. 

(9) That 51.0C0 per r:.::.a while d r i l l i n g and S150 per 
month while producing are haroby f i x e d as reasonable charges 
f o r supervision (oor.binod f i x e d r a t e s ) ; t h a t thc operator i s 
hereby authorized to withhold from pioduction thc proportionate 
share of such supervision charges a t t r i b u t a b l e to each non-
conscntir.g working i n t e r e s t , and i n a d d i t i o n t h e r e t o , tho 
operator i s hereby authorira c! to w i t hhold from production tho 
proportionate share of actual i xpcr.ditures required f o r 
operating such w e l l , not i n excess of what arc reasonable, 
a t t r i b u t a b l e t o each non-consenting working i n t e r e s t . 

(10) That any unseverou mineral i n t e r e s t s h a l l bo considered 
a seven-eighths (7/fc) working i n t e r e s t and a one-eighth (1/8) 
r o y a l t y i n t e r e s t f o r thc purpose of a l l o c a t i n g costs and 
charges under the terms of t h i s order. 
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Tli.it any w e l l cost;; or charges which arc to ho paid 
out of production s h a l l ho withheld only from thc working 
i n t e r e s t s share of production, and no costs or charges s h a l l 
bo withhold from production a t t r i b u t a b l e to r o y a l t y i n t e r e s t s . 

(12) That a l l proceeds from production from the subject 
w e l l which are- not disbursed for any reason s h a l l be placed i n 
escrow i n [V.dy County, I.'e.w Mexico, to bo paid to the true 
owner thereof upon demand and proof of ownership; that the 
operator s h a l l n o t i f y tho Commission of tho name and address 
of said escrow agent w i t h i n 90 days from the date of t h i s 
order. 

(13) That j u r i s d i c t i o n of t h i s cause i s retained f o r the 
entry of such f u r t h e r orders as the Commission may deem 
necessary. 

DONE at Santa T'e, New Mexico, on the day and year h e r e i n 
above designated. 

STATE CP NEU MEXICO 
wlb CCNSi.KVAVUiN CO.MMISSION 



STATE OF NEW MEXICO 
ENLKGY AND MINERALS DEPARTMENT 

OIL CONSERVATION DIVISION 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION OF NEW MEXICO FOR 
THE PURPOSE OF CONSIDERING: 

CASE NO. 6289 
Order No. R-5332-A 

APPLICATION OF BILL TAYLOR FOR 
ENFORCEMENT AND AMENDMENT OF 
ORDER NO. R-5332, EDDY COUNTY, 
NEW MEXICO. 

ORDER OF THE COMMISSION 

BY THE COMMISSION: 

This cause came on f o r hearing a t 9 a.m. on August 9, 1978, 
and September 11, 1978, a t Santa Fe, New Mexico, before the O i l 
Conservation Coinmission of New Mexico, h e r e i n a f t e r r e f e r r e d t o 
as the "Cornmission." 

NOW, on t h i s 17th day of October, 1978, the Commission, 
a quorum being present, having considered the testimony presented 
and the e x h i b i t s received a t said hearing, and being f u l l y ad
vised i n the premises, 

FINDS: 

(1) That due pub l i c n o t i c e having been given as re q u i r e d 
by law, the Commission has j u r i s d i c t i o n of t h i s cause and the 
subject matter thereof. 

(2) That on November 30, 1976, upon the a p p l i c a t i o n of 
C & K Petroleum, Inc., h e r e i n a f t e r r e f e r r e d t o as "C & K", the 
Commission issued i t s Order No. R-5332 pooling the N/2 of Sec
t i o n 13, Township 22 South, Range 26 East, NMPM, South Carlsbad 
F i e l d , Eddy County, New Mexico. , 

(3) That t h i s acreage was dedicated t o the Carlsbad "13" 
Well No. 1 located i n U n i t G of said s e c t i o n . 

(4) That C & K was appointed the operator of the w e l l by 
Order No. R-5332, and B i l l Taylor, h e r e i n a f t e r r e f e r r e d t o as 
"Taylor", was and i s an i n t e r e s t owner i n said w e l l . 

EXHIBIT "3 
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(5) That on July 5, 1978, Taylor f i l e d an application for 
"operator's accounting, regulation and order compliance; 
Operator removal; protection of royalty and interest owner's 
co r r e l a t i v e r i g h t s ; and Commission amendment of Order No. R-5332." 

(6) That t h i s cause came on for hearing on August 9, 1978, 
and September 11, 1978. 

(7) That C & K f a i l e d to furnish the Commission and each 
known working interest owner an itemized schedule of estimated 
well costs a f t e r the effective date of Order No. R-5332 and 
wit h i n 30 days prior to commencing the well i n accordance with 
Order (3) of said order. 

(8) That Taylor was therefore not afforded the opportunity 
to pay his share of estimated well costs to the operator i n 
accordance with the terms of said Order No. R-5332 i n l i e u of 
paying his share of reasonable well costs out of production. 

(9) That Taylor should be afforded the opportunity to pay 
his share of reasonable well costs now i n l i e u of paying the 
same out of production. 

(10) That although Taylor objected to well costs as sub
mitted by C & K, including tubing costs, the evidence presented 
shows that actual well costs t o t a l $551,903.87. 

(11) That said well costs of $551,903.87 are reasonable 
costs f o r the subject w e l l . 

(12) That wi t h i n 30 days from the effe c t i v e date of t h i s 
order, Taylor should have the r i g h t to pay his share of the 
actual well costs to the operator i n l i e u of paying his share of 
said costs out of production; further, that i f he pays his share 
as provided herein, he should remain l i a b l e for operating costs 
but should not be l i a b l e for r i s k charges. 

(13) That no evidence was presented showing that C & K 
has f a i l e d to afford Taylor or other i n t e r e s t owners i n the u n i t 
the opportunity to recover t h e i r j u s t and f a i r share of the gas 
from the Carlsbad "13H Well No. 1, and there i s no evidence 
that c o r r e l a t i v e r i g h t s have been impaired. 

(14) That no evidence was presented showing that C & K 
has caused waste by i t s operation of the we l l . 

(15) That although certain of the accounting and operational 
procedures employed by C & K i n the past appear to have been 
less than satisfactory, these have apparently now been corrected. 



-3-
Case No. 6289 
Order No. R-5332-A 

(16) That although the. evidence i n t h i s case establishes 
tha t C & K has been grossly lax i n the observance of certain 
Division rules and orders, p a r t i c u l a r l y as they relate to the 
f i l i n g of forms and reports, and the establishment of an escrow 
account i n accordance with Order (12) of Order No. R-5332, 
the Commission cannot f i n d t h i s to be grounds for removal of 
C & K as operator of the well at t h i s time, and i t should be 
permitted to continue as operator, pending further order of 
the Commission or Division. 

(17) That Taylor's request that C & K be removed as 
operator should therefore be denied. 

IT IS THEREFORE ORDERED: 

(1) That the application of B i l l Taylor for removal of 
C & K Petroleum, Inc., as operator of the Carlsbad "13" Well 
No. 1 located i n Unit G of Section 13, Township 22 South, Range 
26 East, NMPM, South Carlsbad F i e l d , Eddy County, New Mexico, 
i s hereby denied. 

(2) That within 30 days from the e f f e c t i v e date of t h i s 
Order, B i l l Taylor shall have the r i g h t to pay his share of the 
actual well costs of $551,903.87 to the operator of said 
Carlsbad "13" Well No. 1 i n l i e u of paying his share of said 
costs out of production, and should he pay his share as provided 
above, he shall remain l i a b l e f o r operating costs but shall not 
be l i a b l e f o r r i s k charges. 

(3) That a l l provisions of Order No. R-5332 not i n c o n f l i c t 
herewith shall remain i n f u l l force and e f f e c t . 

(4) That jurisdiction of this cause i s retained for the 
entry of such further orders as the Commission may deem necessary. 

DONE at Santa Fe, New Mexico, on the day and year herein
above designated. 

STATE OF NEW MEXICO 
OIL CONSERVATION COMMISSION 

S E A L 
fd/ 



A G R E E M E N T 

C $ K P e t r o l e u m , I n c . , i s t he a p p l i c a n t f o r c o n p u l s o r y 
p o o l i n g and a n o n - s t a n d a r d gas p r o r a t i o n u n i t i n Case N o . 
5807 b e f o r e the Nev Mexico O i l Conse rva t ion Comrnission, Wednesday,, 
November 10, 1976 . B i l l T a y l o r and W i l l i a m A . Page are owners 
o f i n t e r e s t s i n t he m i n e r a l s u n d e r l y i n g the proposed non 
s t a n d a r d u n i t t h a t w o u l d be a f f e c t e d by a p o o l i n g o r d e r . _ . 

B i l l T a y l o r r ep re sen t s t h a t he has the r i g h t t o b i n d 
W i l l i a m A . Page, and E . W. Hooper, E x p l o r a t i o n Manager f o r C S 
K P e t r o l e u m , I n c . , r ep resen t s t h a t he has the r i g h t t o e n t e r 
i n t o t h i s agreement on b e h a l f o f C § K Pe t ro l eum, I n c . 

C 5 K P e t r o l e u m , I n c . , agrees t h a t a t the p r e s e n t a t i o n 
o f t h i s case i t ' w i l l n o t seek a r i s k f a c t o r i n excess o f 
120%, t h a t i s i t w i l l seek the r i g h t t o r ecove r i t s r easonab le 
cos t s o f d r i l l i n g , c o m p l e t i n g and e q u i p p i n g the s u b j e c t w e l l , 
p l u s 120% o f t h a t amount as a r i s k f a c t o r f o r d r i l l i n g the 
w e l l , as p r o v i d e d by New Mexico s t a t u t e s , and the r u l e s and 
r e g u l a t i o n s o f t he Coimrussion . 

B i l l T a y l o r acknowledges r e c e i p t o f e s t i m a t e d w e l l co s t s 
i n the f o r m o f . a n A . F . E . , g iven t o him t h i s d a t e , and C 5 K 
Pe t ro leum I n c . ' , agrees t h a t B i l l T a y l o r s h a l l have t h i r t y days 
frorn— t h i s date- - in wh ich t o pay h i s share o f e s t i m a t e d - w e l l 
cos t s i n l i e u o f p a y i n g such share out o f p r o d u c t i o n , and 
the reby a v o i d payment o f the 120% r i s k f a c t o r . . • 

B i l l T a y l o r s h a l l have the r i g h t t o take, h i s gas i n 
k i n d , a f t e r payout o f the w e l l , p r o v i d e d t h a t he s h a l l make 
c o n n e c t i o n a t h i s own expense. 

I t i s agreed t h a t C § K Petroleum, I n c . , does n o t seek 
compulsory p o o l i n g i n t h i s case o f any f o r m a t i o n s o t h e r than 
Wolfcamp and Pennsy lvan ian f o r m a t i o n s , and does n o t seek p o o l i n g 
o f any f o r m a t i o n s above the Wolfcamp. 

BILL TAYLOR, for himself, and ' X W . ' HOOTER^ or C 5 K 
for William A. Page Petroleum, Inc. 

Dated: November 9, 1976 

« p tt 



JERRY APODACA 
GOVERNOR 

NICK FRANKLIN 
SECRETARY 

STATE OF NEW MEXICO 

ENERGY AND MINERALS DEPARTMENT 

OIL CONSERVATION DIVISION 

January 3, 19 79 
POST OFFICE BOX 2088 

STATE LANO OFFICE BUILDING 
SANTA FE NEW MEXICO 87501 

(505) 827-2434 

Clerk of the D i s t r i c t Court 
for Eddy County 

Eddy County Court House 
Carlsbad, New Mexico 88220 

Re: Eddy County Cause No. 
CV-78-417 

Dear Madam: 

Enclosed please f i n d , for f i l i n g , the Acceptance 
of Service on behalf of the O i l Conservation Commis
sion i n the above-captioned cause. 

Very t r u l y yours. 

(Ms.) LYNN TESCHENDORF 
General Counsel 

LT/dr 

enc. 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

IN THE MATTER OF THE APPLICA
TION OF BILL TAYLOR FOR ENFORCEMENT 
AND AMENDMENT OF ORDER NO. R-5332, 
EDDY COUNTY/ NEW MEXICO, OIL 
CONSERVATION COMMISSION CASE 
NO. 6289 

ACCEPTANCE OF SERVICE 

No. CV-78-417 

The undersigned acknowledges receipt of the Petition 

filed in the above-captioned cause and accepts service thereof 

for and on behalf of the New Mexico Oil Conservation Division. 

Lynn Tescnendjn 

LYNN TESCHENDORF 
Assistant Attorney General 
P. 0. Box 2088 
Santa Fe, New Mexico 87501 

Date: December 26, 1978 



STATE OF NEW MEXICO 

ENEF Y AND MINERALS DEP. TTMENT 
OIL CONSERVATION DIVISION 

JERRY APODACA J a n u a r y 8 , 1979 POST OFFICE BOX 2088 
(XMtPtHCP STATE LAND OFFCE BUILDING 

SANTA FE. NEW MEXICO 87501 
NICK FRANKUN ( 5 0 5 > 827-2434 

SECRETARY 

Mrs. Frances M. Wilcox 
Clerk of the D i s t r i c t Court 

for Eddy County 
Eddy County Court House 
Carlsbad, New Mexico 88220 

Re: Eddy County Cause No. 
CV-78-417 

Dear Mrs. Wilcox: 

Enclosed please f i n d , f o r f i l i n g , Response 
to P e t i t i o n i n the above-captioned cause. 

Very t r u l y yours, 

LYNN TESCHENDORF 
General Counsel 

LT/dr 

cc: Jason Kellahin 
W. T. Martin, Jr. 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

C & K PETROLEUM, INC 
a Corporation, 

P e t i t i o n e r , 

vs. 
No. CV-78-415 

CV-78-417 

NEW MEXICO ENERGY AND 
MINERALS DEPARTMENT, OIL 
CONSERVATION DIVISION and 
BILL TAYLOR, 

Respondents. 

ORDER 

This matter coming before the Court upon the Motion of 

Respondent New Mexico O i l Conservation D i v i s i o n to consolidate 

t h i s a c t i o n w i t h Eddy County Cause No. CV-78-417 captioned 

" I n the matter of the a p p l i c a t i o n of B i l l Taylor f o r enforcement 

and amendment of Order No. R-5 332, Eddy County, New Mexico, O i l 

Conservation Coinmission Case No. 6289," and the Court being 

f u l l y advised i n the premises, 

IT IS ORDERED t h a t Eddy County Cause Nos. CV-78-415 and 

CV-78-417 are hereby consolidated. 

APPROVED: 

Attorney f o r P e t i t i o n e r 
C & K Petroleum, Inc. 

W. T. MARTIN, Zr/ 
Attorney f o r Respondent 
B i l l Tavlor 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

IN THE MATTER OF THE APPLICA
TION OF BILL TAYLOR FOR ENFORCEMENT 
AND AMENDMENT OF ORDER NO. R-5332, 
EDDY COUNTY, NEW MEXICO, OIL 
CONSERVATION COMMISSION CASE 
NO. 6289 

Comes now the Respondent New Mexico Oil Conservation Division 

by and through i t s attorney Lynn Teschendorf, and in response 

to the Petition states: 

1. Respondent admits the allegations contained in 

Paragraph 1. 

2. Respondent denies the allegations contained i n Para

graphs 5, 6, and 7 and each subdivision thereof. 

3. Respondent admits the allegations contained i n Para

graph 2, except that Respondent denies that the property i n 

question involves the r i g h t to certain royalty funds on deposit 

with the American Bank of Carlsbad. 

4. Respondent admits the allegations contained in Para

graph 3, except that Respondent denies that the proceeding in 

Case No. 6289 sought enforcement of Order No. R-5332 regarding 

payment of royalties. 

5. Respondent admits the allegations contained i n Para

graph 4, but the Exhibit number should be corrected to read "B". 

WHEREFORE, having fully responded to the Petition, Respondent 

New Mexico Oil Conservation Division respectfully asks that the 

same be dismissed. 

RESPONSE TO PETITION 

NEW MEXICO OIL CONSERVATION DIVISION 

i hereby certify that on the By LYNN TESCHENDORF 
Assistant Attorney General 
P. 0. Box 2088 
Santa Fe, New Mexico 87501 

going pleading v/'-s uiaikd tc 
opposing counsel of record. 

Lynn Teschendorf 



STATE OF NEW MEXICO COUNTY OF EDDY 

IN THE DISTRICT COURT 

C & K PETROLEUM, INC 
a Corporation,, 

/ P e t i t i o n e r , 

vs. No. CV-78-415 

NEW MEXICO ENERGY AND 
MINERALS DEPARTMENT, OIL 
CONSERVATION DIVISION and 
BILL TAYLOR, 

Respondents. 

MOTION TO CONSOLIDATE 

Comes now the Respondent New Mexico O i l Conservation D i v i s i o n , 

by and through i t s attorney Lynn Teschendorf, and pursuant to 

Rule 42(a) o f the Rules o f C i v i l Procedure f o r the D i s t r i c t 

Courts moves the Court f o r an Order c o n s o l i d a t i n g t h i s cause 

w i t h Eddy County Cause No. CV-78-417 captioned " I n the matter of 

the a p p l i c a t i o n of B i l l Taylor f o r enforcement and amendment of 

Order No. R-5332, Eddy County, New Mexico, O i l Conservation 

Commission Case No. 6289," and as grounds t h e r e f o r s t a t e s : 

1. Both actions are pending before t h i s Court. 

2. Both actions i n v o l v e common questions of law or f a c t , 

a r i s e from the same t r a n s a c t i o n and invol v e the same p a r t i e s . 

3. Whether s u i t s should be consolidated i s within the 

discretion of the Court. Kassel v. Anderson, 84 N.M. 69 7, 

507 P.2d 444 (1973). 

WHEREFORE, Respondent r e s p e c t f u l l y seeks the Order of t h i s 

Court c o n s o l i d a t i n g the two subject causes of a c t i o n . 

NEW MEXICO OIL CONSERVATION DIVISION 

i ™ j TESCHENDORF 
Aafsisrtant Attorney General 
IL^Qr. Box 20 8 8 
Santa Fe, New Mexico 87501 



APPROVED: 

Ŝt»N KELLAHIN 
Attorney for Petitioner 
C&K Petroleum, Inc. 

W. T. MARTIN, 
Attorney for Respondent, 
B i l l Taylor 


