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ROBERT G. STOVALL, ESQ• 
G e n e r a l Counsel 
S t a t e Land O f f i c e B u i l d i n g 
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I N D E X 

A p p e a r a n c e s 

WITNESSES FOR THE APPLICANT 

Page Numbe 

RICHARD CHENEY 

E x a m i n a t i o n by Mr. H a l e 13 

E x a m i n a t i o n by Mr. B i c h a n 36, 118 

E x a m i n a t i o n by Mr. S t o v a l l 97, 122 

E x a m i n a t i o n by E x a m i n e r S t o g n e r 102 

C e r t i f i c a t e o f R e p o r t e r 156 
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E X H I B I T S 

P a g e I d e n t i f i e d 

E x h i b i t N o . 1 1 1 

E x h i b i t N o . 2 16 

E x h i b i t N o . 3 19 

E x h i b i t N o . 4 27 

E x h i b i t N o . 5 3 0 

E x h i b i t — N - c r r ~ B 7 3~3~ 
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EXAMINER STOGNER: T h i s h e a r i n g w i l l 

come t o o r d e r f o r Docket No. 28-92. P l e a s e n o t e 

t o d a y ' s d a t e , September 2, 1992. I'm M i c h a e l E. 

S t o g n e r , A p p o i n t e d H e a r i n g Examiner f o r t o d a y ' s 

d o c k e t . We have one case, and a t t h i s t i m e we 

w i l l c a l l i t . 

MR. STOVALL: I t ' s Case 10539, t h e 

a p p l i c a t i o n o f T i e r r a E n v i r o n m e n t a l Company, 

I n c . , f o r a c o m m e r c i a l s u r f a c e waste d i s p o s a l 

f a c i l i t y , San Juan County, New Mexic o . 

EXAMINER STOGNER: C a l l f o r 

ap p e a r a n c e s . 

MR. BICHAN: A r t h u r B i c h a n p e r s o n a l l y . 

EXAMINER STOGNER: I'm s o r r y ? 

MR. BICHAN: A r t h u r B i c h a n , 

a-n . 

EXAMINER STOGNER: What was t h e o t h e r 

MR. BICHAN: A p p e a r i n g j u s t f o r m y s e l f . 

EXAMINER STOGNER: Any o t h e r 

a ppearances? 

MR. HALE: My name i s K e v i n H a l e . I'm 

th e a t t o r n e y f o r T i e r r a E n v i r o n m e n t a l Company, 

I n c o r p o r t e d . 

MR. CHENEY: R i c h a r d Cheney. 

B - i - c - h -

par t ? 
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MR. STOVALL: T h a t ' s a l l r i g h t . We 

d o n ' t n e e d t h e w i t n e s s e s . I f t h e y a r e y o u r 

w i t n e s s e s , t h e y d o n ' t n e e d t o make an a p p e a r a n c e . 

EXAMINER STOGNER: You w i l l h a v e t w o 

w i t n e s s e s , Mr. H a l e ? 

MR. HALE: I w i l l . 

MR. BICHAN: G l e n n V a v e r a , a l s o an 

o p p o n e n t . 

MR. STOVALL: I s he h e r e ? 

MR. BICHAN: I l e f t h i m a t t h e 

r e s t a u r a n t an h o u r a g o . 

MR. STOVALL: When he a p p e a r s -- y o u ' r e 

n o t r e p r e s e n t i n g h i m , a r e y o u ? 

MR. BICHAN: Oh, no. 

MR. STOVALL: W e ' l l g e t h i s a p p e a r a n c e 

when he shows u p . 

EXAMINER STOGNER: Any o t h e r 

a p p e a r a n c e s ? 

I s t h e r e a ny n e e d f o r o p e n i n g r e m a r k s 

a t t h i s t ime? 

MR. HALE: The o n l y o p e n i n g r e m a r k s 

w o u l d b e , I made a p r o c e d u r a l r e q u e s t i n t h e 

p r e h e a r i n g s t a t e m e n t , a nd I'm t r y i n g t o d e t e r m i n e 

t h e s c o p e o f t h e e v i d e n c e t h a t w i l l be t a k e n 

t o d a y . 

RODRIGUEZ-VESTAL REPORTING 
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MR. STOVALL: I w i l l e x p l a i n t h a t j u s t 

so you — so we u n d e r s t a n d because we're i n s o r t 

o f an e v o l u t i o n a r y p r o c e s s w i t h r e s p e c t t o t h i s 

t y p e o f a p p l i c a t i o n . The way we have -- based 

upon some e x p e r i e n c e we've had, and a c t u a l l y had 

a s i m i l a r case y e s t e r d a y , i t worked f a i r l y w e l l . 

The b u r d e n i s on t h e a p p l i c a n t , o f 

c o u r s e , t o show t h a t t h i s f a c i l i t y can be 

p e r m i t t e d under t h e r u l e s o f t h e O i l C o n s e r v a t i o 

D i v i s i o n , as r e q u i r e d by t h e r u l e s and t h e 

m a t t e r s w h i c h t h e OCD must c o n s i d e r . 

The p r o c e s s we've e s t a b l i s h e d i s t o 

r e v i e w t h e a d m i n i s t r a t i v e a p p l i c a t i o n . That has 

been d e t e r m i n e d i n t h i s case t o be 

a d m i n i s t r a t i v e l y a p p r o v a b l e . We w o u l d t h e n go t 

h e a r i n g . E s s e n t i a l l y by s u b m i t t i n g t h a t 

a d m i n i s t r a t i v e a p p l i c a t i o n , you a r e presumed t o 

have met y o u r p r i ma f a c i e b u r d e n . And I assume 

t h a t i s what you i n t e n d t o do w i t h y o u r f i r s t 

w i t n e s s , i s t o s u b m i t t h a t a p p l i c a t i o n . 

MR. HALE: T h a t ' s c o r r e c t . 

MR. STOVALL: At t h a t p o i n t t h e 

op p o n e n t s w i l l have t h e b u r d e n o f g o i n g f o r w a r d 

b u t n o t p r o o f o f s h o w i n g t h a t t h e a p p l i c a t i o n 

c a n n o t be a p p r o v e d under t h e r u l e s and 
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r e g u l a t i o n s o f t h e D i v i s i o n . 

MR. BICHAN: I have a q u e s t i o n . 

MR. STOVALL: A l l r i g h t . 

MR. BICHAN: T h i s i s t h e O i l 

C o n s e r v a t i o n D i v i s i o n ? 

MR. STOVALL: C o r r e c t . 

MR. BICHAN: And I presume t h a t t h e O i l 

C o n s e r v a t i o n D i v i s i o n f i l e i s h e r e and a v a i l a b l e 

as p a r t o f t h e p r o c e e d i n g s . 

MR. STOVALL: I t can be made 

a v a i l a b l e . The D i v i s i o n i t s e l f i s n o t g o i n g t o 

p a r t i c i p a t e i n t h e h e a r i n g . I t i s s t i l l t h e 

p a r t i e s who w i l l p a r t i c i p a t e . I f t h e r e i s 

i n f o r m a t i o n w h i c h you need i n t h e f i l e , we w i l l 

make i t a v a i l a b l e . 

MR. BICHAN: I need t h e f i l e , y e s , I 

do . 

MR. STOVALL: K a t h y has g o t i t h e r e . 

So i f t h e r e ' s any document -- f o r t h e p u r p o s e o f 

making a r e c o r d , a n y t h i n g c o n t a i n e d w i t h i n t h a t 

f i l e w h i c h needs t o be w i t h i n t h e Examiner r e c o r d 

— we b i f u r c a t e d t h e p r o c e s s . We d o n ' t have a 

r e a l a d m i n i s t r a t i v e s p l i t o f t h e agency. But we 

ar e b i f u r c a t i n g t h e p r o c e s s . 

And t h e a d m i n i s t r a t i v e a p p r o v a l i s — 
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or d e t e r m i n a t i o n o f a p p r o v a b i 1 i t y , i f you w i l l , 

i s n o t b i n d i n g on t h e Examiner. He can make h i s 

own d e c i s i o n based on t h e e v i d e n c e o f t h i s 

r e c o r d . He can m o d i f y t h e a p p r o v a l , impose 

a d d i t i o n a l c o n d i t i o n s , deny t h e a p p r o v a l . I t i s 

i n d e p e n d e n t . 

But i f t h e r e a r e any i t e m s i n t h a t 

r e c o r d w h i c h you w o u l d l i k e i n t h e r e c o r d , p l e a s e 

f e e l f r e e t o b r i n g i n . And a u t h e n t i c a t i n g them 

i s n o t g o i n g t o be a p r o b l e m , b u t w h a t e v e r 

p u r p o s e you want t o use them f o r , you may do so. 

MR. BICHAN: The f i l e i t s e l f I need. 

MR. STOVALL: K a t h y has g o t t h e f i l e , 

and we can g e t documents made, any s p e c i f i c 

c o p i e s o f documents. 

MR. BICHAN: The whole f i l e because 

t h e r e ' s a d m i s s i o n s f r o m t h a t f i l e t h a t a r e 

r e q u i r e d by law. 

MR. STOVALL: T h a t ' s f i n e . I f you want 

t o b r i n g t h a t up, t h a t ' s f i n e . The whole f i l e i s 

a v a i l a b l e . But y o u ' l l need t o go t h r o u g h t h e 

p r o c e s s o f g e t t i n g i t i n t o t h e r e c o r d , i s what 

I'm s a y i n g . The D i v i s i o n does n o t a u t o m a t i c a l l y 

p u t t h a t i n t h e r e c o r d . I t ' s e i t h e r you or t h e 

a p p l i c a n t w i l l have t o p u t t h a t i n t h e r e c o r d . 

RODRIGUEZ-VESTAL REPORTING 
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I n o r d e r t o make t h e f i l e o f t h e case 

— t o make a p r ima f a c i e case, o f c o u r s e , t h e 

a p p l i c a n t has t o g e t s u f f i c i e n t e v i d e n c e i n . 

W h i l e t h e r e i s a p r e s u m p t i o n t h e y have done so, 

t h e y have t o s u b m i t i t . For example, what was 

done y e s t e r d a y was t h e f i l e was c e r t i f i e d and 

b r o u g h t i n as a package. A p p a r e n t l y t h e 

a p p l i c a n t i s p r o c e e d i n g d i f f e r e n t l y t o d a y . But 

we can a d d r e s s t h a t , y o u r c o n c e r n . 

A l s o , I w i l l p o i n t o u t t o you we a r e 

not bound by any s t r i c t r u l e s o f p r o c e d u r e . We 

t r y t o f o l l o w a n o r m a l h e a r i n g t y p e p r o c e s s . But 

we d o n ' t g e t hung up on r u l e s where i t becomes 

a l l r u l e s and no s u b s t a n c e . W e ' l l l o o k a t t h e 

s u b s t a n c e o f t h e a p p l i c a t i o n , t h e s u b s t a n c e o f 

th e w hole p r o c e s s . And, as I say, t h e Rules of 

E v i d e n c e a r e a p p l i e d l o o s e l y i n t h i s case. 

MR. HALE: May we by s t i p u l a t i o n 

i n t r o d u c e t h e OCD f i l e as an e x h i b i t ? 

MR. STOVALL: I w o u l d have no p r o b l e m 

w i t h t h a t . 

MR. BICHAN: I w o u l d l i k e t o do t h a t . 

MR. HALE: We w o u l d agree t o do t h a t . 

EXAMINER STOGNER: I b e l i e v e K a t h y --

MS. BROWN: B i l l i s making a copy. 

RODRIGUEZ-VESTAL REPORTING 
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EXAMINER STOGNER: She j u s t r e f e r r e d t o 

Mr. B i l l O l s o n , who i s w i t h our E n v i r o n m e n t a l 

Bureau, and Ka t h y Brown, who j u s t spoke, i s a l s o 

w i t h our E n v i r o n m e n t a l Bureau h e r e a t t h e O i l 

C o n s e r v a t i o n D i v i s i o n . 

MR. HALE: I wo u l d l i k e t h a t t o be t h e n 

E x h i b i t 1 o f t h e OCD f i l e as an e x h i b i t t o t h i s 

hear i n g . 

MR. STOVALL: R e f e r r i n g i n t h i s case t o 

t h e E n v i r o n m e n t a l Bureau a d m i n i s t r a t i v e 

p r o c e s s i n g f i l e f o r t h i s a p p l i c a t i o n ? 

MR. HALE: The f i l e t h a t was used i n 

our a p p l i c a t i o n p r o c e s s i n g , t h e i s s u a n c e o f t h e 

p e r m i t , and t h e su b s e q u e n t s u s p e n s i o n . 

EXAMINER STOGNER: Do you w i s h t o o f f e r 

t h a t a t t h i s t i m e , or w o u l d you l i k e t o — 

MR. HALE: I ' d l i k e t o o f f e r t h a t a t 

t h i s t i m e . 

EXAMINER STOGNER: Are t h e r e any 

o b j e c t i o n s t o E x h i b i t 1? 

MR. STOVALL: Are you s t i p u l a t i n g t o 

t h a t ? 

MR. BICHAN: Yes, I'm s t i p u l a t i n g t o 

t h a t . 

EXAMINER STOGNER: I n t h a t case, 

RODRIGUEZ-VESTAL REPORTING 
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E x h i b i t 1, b e i n g t h e a d m i n i s t r a t i v e a p p l i c a t i o n 

f i l e w i t h t h e E n v i r o n m e n t a l Bureau a t t h i s t i m e 

w i t h t h e O i l C o n s e r v a t i o n D i v i s i o n , w i l l be 

a d m i t t e d i n t o e v i d e n c e as E x h i b i t No. 1. 

W i t h t h a t , Mr. H a l e . 

MR. HALE: Thank you. I ' d l i k e t o c a l l 

my f i r s t w i t n e s s , w o u l d be Mr. R i c h a r d Cheney. 

EXAMINER STOGNER: At t h i s t i m e I 

b e l i e v e we need t o — 

MR. BICHAN: I s t h i s b e g i n n i n g t h e 

s u b s t a n c e o f t h e h e a r i n g ? 

MR. STOVALL: Yes. 

EXAMINER STOGNER: Yes, s i r , i t i s . 

MR. BICHAN: Th e r e ' s a l o t o f 

p r o c e d u r a l m a t e r i a l t h a t I need t h e f i l e f o r t h a t 

I want t o go t h r o u g h b e f o r e t h a t . Because I do 

no t t h i n k t h a t t h e r e i s an a p p l i c a t i o n t o be 

c o n s i d e r e d a t t h i s t i m e a c c o r d i n g t o t h e r u l e s o f 

t h e d e p a r t m e n t . 

EXAMINER STOGNER: S i r , we a l r e a d y have 

an a p p l i c a t i o n a t t h i s t i m e . I'm g o i n g t o swear 

my w i t n e s s e s i n , and p e r h a p s t h e y m i g h t answer 

some o f t h o s e q u e s t i o n s . W i l l t h e w i t n e s s e s , 

p l e a s e , s t a n d t o be — 

MR. STOVALL: Anybody who m i g h t 

RODRIGUEZ-VESTAL REPORTING 
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t e s t i f y . 

MR. HALE: You m i g h t s t a n d t o be 

sworn. 

[The w i t n e s s e s were duly sworn.] 

EXAMINER STOGNER: Mr. Hale. 

RICHARD CHENEY 

H a v i n g been d u l y sworn upon h i s o a t h , was 

examined and t e s t i f i e d as f o l l o w s : 

EXAMINATION 

BY MR. HALE: 

Q. Mr. Cheney, w o u l d you s t a t e y o u r name 

and a d d r e s s , p l e a s e ? 

A. R i c h a r d Cheney, 909 West Apache, 

F a r m i n g t o n , New Mexi c o . 

Q. What i s yo u r o c c u p a t i o n , Mr. Cheney? 

A. I'm a c i v i l e n g i n e e r . 

Q. And do you have any o w n e r s h i p i n t e r e s t 

i n a c o r p o r a t i o n known as T i e r r a E n v i r o n m e n t a l 

Company? 

A. Yes, s i r , I do. 

Q. Would you t e l l me t h e n a t u r e o f t h a t 

owner sh i p ? 

A. I own a p p r o x i m a t e l y 8 p e r c e n t o f t h e 

company. My p a r t n e r s and Brewer & A s s o c i a t e s 

E n g i n e e r i n g own a n o t h e r 16 p e r c e n t . 
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Q. Do you h o l d a p o s i t i o n w i t h t h a t 

company? 

A. I am t h e p r e s i d e n t o f t h e company. 

Q, Would you g i v e me a b r i e f d e s c r i p t i o n 

of y o u r e d u c a t i o n a l b a c k g r o u n d ? 

A. I'm a g r a d u a t e o f New Mexico S t a t e 

U n i v e r s i t y w i t h a degr e e i n c i v i l e n g i n e e r i n g . 

And I have been p r a c t i c i n g c i v i l e n g i n e e r i n g , 

waste w a t e r r e c l a m a t i o n , w a t e r t r e a t m e n t , and 

b a s i c c i v i l e n g i n e e r i n g f o r t h e p a s t 30 y e a r s . 

Q. Do you h o l d any l i c e n s e s w i t h t h e S t a t e 

of New Mexico? 

A. I am a R e g i s t e r e d P r o f e s s i o n a l E n g i n e e r 

w i t h t h e S t a t e o f New Mexi c o . 

Q. And how l o n g have you been a r e g i s t e r e d 

e n g i n e e r ? 

A. S i n c e 1964, I b e l i e v e . Maybe 66. I 

do n ' t r e c a l l f o r s u r e . 

Q. Can you g i v e me a b r i e f d e s c r i p t i o n o f 

you r work e x p e r i e n c e i n t h i s area? 

A. I n t h i s a r e a , o f c o u r s e , b i o r e m e d i a t i o n 

of s o i l s i s r e l a t i v e l y new, b u t we have worked i n 

d e s i g n o f waste w a t e r t r e a t m e n t p l a n t s f o r t h a t 

3 0-year p e r i o d . We've d e s i g n e d f a c i l i t i e s a l l 

t h e way f r o m 30,000 g a l l o n s up t o 4 m i l l i o n 
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g a l l o n s p e r day. 

And we have done s p i l l c o n t r o l f o r 

West e r n Company i n s e v e r a l a r e a s o f New Me x i c o , 

Texas, and Wyoming, w h i c h i s d e s i g n i n g s p i l l 

c o n t r o l s a t t h e i r b l e n d i n g and m i x i n g f a c i l i t i e s 

f o r W e s t e r n Company, as w e l l as Amoco and some o f 

t h e o t h e r o i l companies. 

Q. When you say s p i l l c o n t r o l , can you 

t e l l me s p e c i f i c a l l y what t h a t w o u l d i n v o l v e ? 

A. S p i l l c o n t r o l , b a s i c a l l y i t was f r o m 

s t o r m w a t e r r u n o f f f r o m t h e i r f a c i l i t i e s t o 

c o n t r o l waste w a t e r t h a t m i g h t be r u n n i n g o f f 

f r o m t h o s e t y p e s o f o i l f i e l d s e r v i c e f a c i l i t i e s . 

Q. And do you have e x p e r i e n c e w i t h 

g r o u n d w a t e r and s o i l c o n t a m i n a t i o n ? 

A. Yes, s i r . 

Q. And c o n t a m i n a n t s o f what n a t u r e ? 

A. B a s i c a l l y c o n t a m i n a n t s o f h y d r o c a r b o n s , 

n o n h a z a r d o u s h y d r o c a r b o n s . 

Q. Would t h a t i n c l u d e c l e a n u p o f t h o s e 

t y p e s o f s p i l l s ? 

A. Yes, s i r . 

Q. D i d T i e r r a E n v i r o n m e n t a l Company, 

I n c o r p o r a t i o n , make an a p p l i c a t i o n f o r a s u r f a c e 

waste d i s p o s a l f a c i l i t y ? 
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A. Yes, s i r , we d i d . 

Q. Co u l d you i d e n t i f y f o r me what I marked 

as E x h i b i t 2? 

A. Yes, s i r . That i s t h a t a p p l i c a t i o n . 

Q. And who p r e p a r e d t h a t a p p l i c a t i o n ? 

A. M y s e l f and P h i l N o b i s . 

Q. And was t h a t a p p l i c a t i o n s u b m i t t e d t o 

OCD? 

A. Yes, s i r , i t was. 

Q. And when was i t s u b m i t t e d ? 

A. I b e l i e v e A p r i l 13, somewhere a l o n g 

t h e r e . They m i g h t n o t have r e c e i v e d i t on t h a t 

d a t e , b u t t h a t ' s t h e d a t e , I b e l i e v e , t h a t we 

c e r t i f i e d i t f o r m a i l i n g and s u b m i t t a l . 

Q. And s p e c i f i c a l l y what d i d you r e q u e s t 

w i t h t h a t a p p l i c a t i o n ? 

A. We r e q u e s t e d t h e p e r m i s s i o n t o 

c o n s t r u c t a s u r f a c e s o l i d s t r e a t m e n t f a c i l i t y , 

o t h e r w i s e known as a l a n d f a r m , f o r t h e 

r e m e d i a t i o n o f no n h a z a r d o u s o i l f i e l d w a s t e . 

Q. D i d you seek a p e r m i t f o r t h a t 

o p e r a t i o n ? 

A. Yes, s i r , we d i d . 

Q. And was a p e r m i t i s s u e d f o r t h a t 

o p e r a t i o n ? 
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A. Yes, s i r , i t was. 

Q. P u r s u a n t t o y o u r a p p l i c a t i o n ? 

A . Yes. 

Q. And s p e c i f i c a l l y where i s t h e l a n d f a r m 

o p e r a t i o n p r o p o s e d t o be l o c a t e d ? 

A. W e l l , i t ' s i n t h e n o r t h w e s t q u a r t e r o f 

t h e s o u t h e a s t q u a r t e r o f S e c t i o n 2 i n Township 29 

N o r t h , Range 12 West on t h e mesa, o t h e r w i s e known 

as Crouch Mesa. 

Q. I n San Juan County? 

A. I n San Juan County. 

Q. Who owns t h e r e a l p r o p e r t y on w h i c h 

t h i s s i t e w o u l d be l o c a t e d ? 

A. T i e r r a E n v i r o n m e n t a l . 

Q. How l o n g have you owned t h a t s i t e ? 

A. We p u r c h a s e d t h a t s i t e — w e l l , 

sometime. We've owned i t 30 days p r i o r t o t h e 

t i m e we s u b m i t t e d t h e a p p l i c a t i o n o r so. I d o n ' t 

remember t h e e x a c t d a t e t h a t we a c q u i r e d i t . 

Q. And how l a r g e i s t h e s i t e i t ' s on? 

A. E i g h t y a c r e s . 

Q. Of t h a t 80 a c r e s , what p o r t i o n w o u l d be 

u t i l i z e d f o r y o u r o p e r a t i o n ? 

A. T h i s p r o p o s a l i s a p p r o x i m a t e l y 23 

a c r e s , I b e l i e v e . 
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Q. Would you d e s c r i b e t h e g e n e r a l a r e a on 

w h i c h t h e s i t e w o u l d be l o c a t e d ? 

A. I t ' s , as I s t a t e d , on t o p o f what's 

c a l l e d t h e Crouch Mesa a r e a between F a r m i n g t o n , 

A z t e c , and B l o o m f i e l d . I t ' s r e l a t i v e l y — t h e 

p a r t i c u l a r a r e a t h a t we're l o o k i n g a t i s 

r e l a t i v e l y f l a t . B o t h d i r e c t i o n s , n o r t h and 

s o u t h f r o m t h i s a r e a , i t b e g i n s t o d r o p o f f i n t o 

t h e n o r t h , t o t h e Animas R i v e r V a l l e y , and t o t h e 

s o u t h o f t h e San Juan. 

Q. R e g a r d i n g E x h i b i t 2, d i d you t a k e s t e p s 

t o n o t i f y l a n d o w n e r s a d j a c e n t o r i n t h e a r e a o f 

t h e p r o p o s e d s i t e ? 

A. Yes, s i r , we d i d . Mr. No b i s went t o 

t h e San Juan County C o u r t h o u s e and made a s e a r c h 

of t i t l e s . And, t o t h e b e s t o f our k n o w l e d g e , we 

n o t i f i e d e v e r y l a n d o w n e r o f r e c o r d . 

Q. Okay. And does y o u r a p p l i c a t i o n , 

E x h i b i t 2, c o n t a i n n o t i c e s t o t h o s e p a r t i e s ? 

A. W e l l , I d o n ' t see i t r i g h t h e r e . Yes, 

th e owners o f r e c o r d a r e l i s t e d , and I b e l i e v e we 

have t h e r e t u r n r e c e i p t . They were n o t i f i e d by 

r e t u r n r e c e i p t , and I b e l i e v e we have t h o s e t h a t 

were s u b m i t t e d . I d o n ' t see c o p i e s o f them r i g h t 

h e r e , b u t I b e l i e v e t h e y were s u b m i t t e d . 
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Q. You're r e f e r r i n g t o page 2 o f t h e 

app 1 i c a t i o n ? 

A. Yes, s i r . 

Q. You l i s t t h e p a r t i e s n o t i f i e d ? 

A. Yes, s i r . 

Q. And has any c o n s t r u c t i o n begun on t h e 

s i t e ? 

A. No, s i r . 

MR. HALE: I w o u l d move f o r t h e 

i n t r o d u c t i o n o f E x h i b i t 2 a t t h i s t i m e . 

EXAMINER STOGNER: E x h i b i t No. 2 w i l l 

be a d m i t t e d i n t o e v i d e n c e a t t h i s t i m e . 

Q. (BY MR. HALE) L e t me hand you a 

document I ' v e now marked as E x h i b i t 3, Mr. 

Cheney, and ask i f you c o u l d i d e n t i f y --

A. Yes, s i r . 

Q. — what's r e p r e s e n t e d t h e r e . What i s 

r e p r e s e n t e d on E x h i b i t 3? 

A. Those a r e t h e c o p i e s o f t h e r e t u r n 

r e c e i p t s where we n o t i f i e d t h e l a n d o w n e r s o f 

r e c o r d . 

Q. Okay. And t e l l me g e n e r a l l y what s t e p s 

you t o o k t o n o t i f y t h e l a n d o w n e r s ? 

A. We, as I say, we went t o — Mr. Nobis 

went t o t h e c o u n t y c o u r t h o u s e , o b t a i n e d t h e 
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l a n d o w n e r s o f r e c o r d . They were n o t i f i e d by 

r e g i s t e r e d m a i l , r e t u r n r e c e i p t r e q u e s t e d , and 

t h e s e a r e t h e c o p i e s o f t h e r e t u r n r e c e i p t s . 

Q. And E x h i b i t 3 a r e Xerox c o p i e s o f t h e 

s i g n e d r e t u r n r e c e i p t s ? 

A. Yes, s i r . 

Q. Was n o t i c e g i v e n t o any p a r t i e s who 

were n o t o f r e c o r d i n t h e g e n e r a l g e o g r a p h i c 

area? 

A. Yes, s i r , I b e l i e v e so. To my 

kn o w l e d g e , we n o t i f i e d Mr. Vav e r a . I t h i n k Geof 

McMahon d i d t h a t . 

Q. I s t h a t Glenn Vavera one o f t h e 

p r o t e s t a n t s ? 

A. Yes. 

Q. Was n o t i c e g i v e n t o any o t h e r p a r t y , 

any o t h e r p r o t e s t a n t ? 

A. Not t h a t I'm aware o f . I'm n o t s u r e . 

T h a t ' s t h e o n l y one t h a t I r e c a l l a t t h i s t i m e . 

Q. Do you know i f n o t i c e was g i v e n t o Mr. 

B i c h a n who's h e r e t o d a y ? 

A. Mr. B i c h a n was n o t a landowner o f 

r e c o r d . B u t , I b e l i e v e , when t h e l a n d was 

p u r c h a s e d t h a t he was n o t i f i e d o f our i n t e n t f o r 

l a n d f i l l — or l a n d f a r m , p a r d o n me. 

RODRIGUEZ-VESTAL REPORTING 
(505) 988-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

2 0 

2 1 

2 2 

2 3 

2 4 

2 5 

Q. A l l r i g h t . What r e s p o n s e d i d you g e t 

t o t h e n o t i c e s t o l a n d o w n e r s ? 

A. We — p e r s o n a l l y , I d i d n o t g e t any 

r e s p o n s e . There was a h a n d b i l l t h a t was passed 

a r o u n d o u t t h e r e , b u t we d i d n o t have any 

re s p o n s e f r o m l a n d o w n e r s . 

Q. T h i s h a n d b i l l , do you know who 

g e n e r a t e d t h a t document? 

A . No . 

Q. Was i t g e n e r a t e d by y o u r company? 

A. No. L e t me c l a r i f y one o t h e r t h i n g . I 

d i d have a c o u p l e o f c a l l s f r o m p e o p l e t h a t was 

c u r i o u s as t o what was g o i n g on b u t t h e y d i d n o t 

o f f e r any p r o t e s t . They j u s t wanted a l i t t l e b i t 

o f e x p l a n a t i o n . 

Q. Other t h a n t h e p r o t e s t a n t s h e r e t o d a y , 

have any o f t h e p a r t i e s t h a t were n o t i f i e d 

p u r s u a n t t o E x h i b i t s 2 and 3 c o m p l a i n e d o f t h e 

o p e r a t i o n — 

A. No, s i r . 

Q. — or i n d i c a t e d t h a t t h e y o b j e c t e d t o 

or i n t e n d e d t o p r o t e s t t h e o p e r a t i o n ? 

A. No, s i r . 

Q. Okay. I w o u l d l i k e t o g e t i n t o t h e 

o p e r a t i o n i t s e l f , i f I m i g h t , Mr. Cheney, and you 
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can r e f e r t o E x h i b i t 2, i f you'd l i k e t o . Would 

you d e s c r i b e i n g e n e r a l t h e p r o p o s e d o p e r a t i o n ? 

A. The o p e r a t i o n t h a t we p r o p o s e i s known 

as a l a n d f a r m o p e r a t i o n where we t a k e 

n o n h a z a r d o u s o i l f i e l d w a s t e s or s p i l l s , t a k e t h e 

s o i l up t h e r e , and r e m e d i a t e i t . And i t ' s 

c l a s s i f i e d as n o n h a z a r d o u s w a s t e . 

The p r o c e d u r e i s t o , i f you have a 

s p i l l somewhere, t h e p r o c e d u r e i s t o p i c k up t h e 

d i r t a t t h a t s i t e , t a k e i t t o t h e l a n d f a r m 

f a c i l i t y , s p r e a d i t o u t on t h e g r o u n d , and t i l l 

i t t o enhance t h e n a t u r a l b i o d e g r a d a t i o n o f t h e 

h y d r o c a r b o n s t h a t a r e i n t h e — t h a t may be i n 

th e s o i l . 

Q. And f r o m where do t h e s e s o i l s n o r m a l l y 

come, or where do you p r o p o s e t h a t t h e y w i l l be 

removed f r o m what s i t e s ? 

A. W e l l , f r o m v a r i o u s s i t e s . But 

p r i m a r i l y i n t h e San Juan B a s i n up t h e r e , i t w i l l 

be f r o m w e l l l o c a t i o n s where t h e r e have been 

s p i l l s or p o s s i b l y p i t s t h a t have been used i n 

t h e p a s t where waste w a t e r s and s t u f f f r o m t h e 

o i l w e l l s were dumped. 

Q. And how w o u l d t h e s e s o i l s be 

t r a n s p o r t e d t o t h e s i t e ? 

RODRIGUEZ-VESTAL REPORTING 
(5 0 5) 938-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

I 2 

1 3 

14 

1 5 

1 6 

1 7 

1 8 

1 9 

20 

2 1 

2 2 

2 3 

24 

2 5 

A. By dump t r u c k s . 

Q. And who w o u l d be r e s p o n s i b l e f o r t h e 

t r a n s p o r t a t i o n ? 

A. W e l l , v a r i o u s — i t ' s been our 

i n t e n t i o n t o c o n t r a c t t h a t t h r o u g h v a r i o u s 

c o n t r a c t o r s up t h e r e t h a t a r e p e r m i t t e d t o move 

— h a u l m a t e r i a l s . 

Q. And once t h e y ' r e d e l i v e r e d t o t h e s i t e , 

what w o u l d t h e n e x t s t e p be? 

A. Wei, p r i o r t o t h e d e l i v e r y t o t h e s i t e , 

we w o u l d r e q u i r e t e s t i n g o f t h e s o i l s t h a t a r e t o 

be h a u l e d t o t h e s i t e . I n o t h e r w o r ds, i f 

t h e r e ' s a l o c a t i o n t h a t i s t o be r e m e d i a t e d , we 

w o u l d r e q u i r e t h a t we r e c e i v e c o p i e s o f t h e t e s t s 

of t h e m a t e r i a l s t h a t a r e i n t h e s o i l . And t h e n 

we p r o p o s e t o make t h o s e -- some o f t h o s e t e s t s 

o u r s e l v e s f o r v e r i f i c a t i o n t o make s u r e t h a t t h e 

m a t e r i a l s a r e no n h a z a r d o u s o i l f i e l d w a s t e s . 

Q. Okay. So s p e c i f i c a l l y what t y p e o f 

s o i l s w o u l d be r e m e d i a t e d a t t h e s i t e s ? What do 

you a n t i c i p a t e , based upon t h e t e s t i n g o f each 

l o a d or o f s o i l s t o be d e l i v e r e d , what do you 

a n t i c i p a t e w i l l be l o c a t e d a t t h i s s i t e ? 

A. I t w o u l d be s o i l s t h a t have been 

c o n t a m i n a t e d w i t h h y d r o c a r b o n s . 
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Q. Any o t h e r s u b s t a n c e s ? 

A. No. B a s i c a l l y t h i s o i l f i e l d w aste and 

t h e d e r i v i t i e s a r e f r o m h y d r o c a r b o n s . 

Q. Okay. And once d e l i v e r e d t o t h e s i t e , 

w o u l d you d e s c r i b e t h e s t e p s t h a t w o u l d n e x t be 

done ? 

A. The s i t e w o u l d be d i v i d e d i n t o c e l l s so 

t h a t we can keep t r a c k o f each l o c a t i o n . And i t 

w i l l be -- a f t e r i t ' s been t e s t e d a g a i n , i t w i l l 

be p l a c e d i n t h e c e l l s , s p r e a d i n 6 - i n c h l i f t s , 

and, l i k e I say, t i l l e d p e r i o d i c a l l y t o enhance 

t h e n a t u r a l b i o d e g r a d a t i o n o f t h e m a t e r i a l s . 

W i t h OCD's p e r m i s s i o n , p r o b a b l y w i l l be 

a l i t t l e b i t o f m o i s t u r e added p e r i o d i c a l l y t o 

keep t h e b a c t e r i a due t o b i o d e g r a d a t i o n — t o 

keep them a l i v e and t o keep them m o i s t . 

P e r i o d i c a l l y t h e s o i l s w i l l be t e s t e d t o see what 

l e v e l s t h e p a r t i c u l a r h y d r o c a r b o n s have r e a c h e d . 

And when t h e y g e t t o be an a c c e p t a b l e 

l e v e l , w e l l , a t t h a t t i m e t h e y a r e a m a t e r i a l 

t h a t can be used f o r f i l l o r o t h e r p u r p o s e s . And 

t h e y c o u l d be s t o c k p i l e d or used as f i l l i n o t h e r 

a r e a s . 

Q. Do you a n t i c i p a t e t h a t t h e r e m e d i a t e d 

s o i l s w i l l r e m a i n a t t h e s i t e ? 
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A. They d o n ' t have t o . I w o u l d t h i n k 

t h a t , l i k e I s t a t e d , i f t h e r e a r e some a r e a s 

where we can u t i l i z e them as f i l l s , I w o u l d t h i n k 

we w o u l d i n t e n d t o do t h a t . We have some a r e a s 

on t h e s i t e t h a t we may want t o f i l l and l e v e l . 

They c o u l d r e m a i n a t t h e s i t e . They c o u l d be 

u t i l i z e d f o r r o a d f i l l s . Or d e p e n d i n g on t h e 

t y p e o f s o i l i t i s , i t c o u l d be u t i l i z e d f o r r o a d 

bases. 

Q. R e g a r d i n g t h e o n g o i n g r e m e d i a t i o n , who 

w i l l make t h e d e c i s i o n s as t o how t h a t 

r e m e d i a t i o n i s p e r f o r m e d ? 

A. I t h i n k t h a t w i l l be made b e f o r e t h e 

s o i l s a r e d e l i v e r e d t h a t we w i l l have a p l a n f o r 

t h e r e m e d i a t i o n o f t h a t . At t h i s t i m e i t w i l l 

p r o b a b l y be m y s e l f , P h i l N o b i s and B i l l R i p p e t o e . 

Q. And w i l l y o u r o p e r a t i o n be s u p e r v i s e d 

by any t h i r d p a r t y ? 

A. No. I t w i l l be s u p e r v i s e d by us. 

Q. Okay. And t h e a c t i v i t y a t t h e s i t e , i s 

t h a t s u b j e c t t o r e v i e w by any g o v e r n m e n t a l 

agency? 

A. I t ' s s u b j e c t t o r e v i e w by t h e O i l 

C o n s e r v a t i o n D i v i s i o n . 

Q. I s i t s u b j e c t t o t h e i r a p p r o v a l ? 
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A. The o p e r a t i o n s a r e s u b j e c t t o t h e i r 

a p p r o v a l . 

Q. What t y p e o f a p p r o v a l o r s u p e r v i s i o n , 

t o y o u r u n d e r s t a n d i n g , i s done by OCD? 

A. W e l l , OCD has an o f f i c e i n A z t e c , and I 

b e l i e v e t h e y have p e o p l e s t a f f e d up t h e r e t h a t 

p e r i o d i c a l l y r e v i e w t h e s e t h i n g s . And t h e n t h e y 

have s t a f f o u t o f Santa Fe t h a t makes p e r i o d i c 

v i s i t s t o t h e s e f a c i l i t i e s . 

Q. Okay. Subsequent t o t h e f i l i n g o f y o u r 

a p p l i c a t i o n , was t h e s i t e a c t u a l l y v i e w e d by any 

g o v e r n m e n t a l agency? 

A. I b e l i e v e i t was. I'm n o t s u r e , b u t I 

b e l i e v e t h a t some f o l k s f r o m t h e OCD have been 

o u t t h e r e t o v e r i f y t h e l o c a t i o n , j u s t t o l o o k a t 

i t a l i t t l e b i t . 

Q. What i s t h e n e a r e s t OCD s i t e or o f f i c e ? 

A. The n e a r e s t OCD o f f i c e , I b e l i e v e , 

w o u l d be i n A z t e c . 

Q. And how f a r p h y s i c a l l y i s t h a t f r o m 

t h i s s i t e ? 

A. A p p r o x i m a t e l y 10, 12 m i l e s . 
i 

Q. I n ter m s o f g e o g r a p h i c a l l o c a t i o n s , 

what i s t h e c l o s e s t r e s i d e n c e t o t h i s s i t e ? 

A. I b e l i e v e t h e c l o s e s t r e s i d e n c e w o u l d 
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be Mr. Vavera's r e s i d e n c e . And i t ' s b a s i c a l l y 

a d j a c e n t t o t h e s i t e a c r o s s t h e c o u n t y r o a d t o 

t h e e a s t . 

Q. Okay. I n t e r m s o f f e e t o r m i l e s , can 

you t e l l me how f a r t h a t w o u l d be? 

A. W e l l , I t h i n k i t ' s — I'm n o t r e a l l y 

s u r e where he's a d j a c e n t t o our e a s t b o u n d a r y . 

I'm n o t s u r e e x a c t l y w h e t h e r h i s house i s j u s t 

s t r a i g h t e a s t o f h i s b o u n d a r y . But he's 

b a s i c a l l y a d j a c e n t t o i t r i g h t h e r e a l o n g t h i s 

c o u n t y r o a d . I d o n ' t r e c a l l t h e number o f t h e 

r o a d . 

Q. Okay. I'm g o i n g t o stamp a map as 

E x h i b i t 4. And i t b e a r s two l e g e n d s , one b e i n g 

Glenn V a v e r a , and two b e i n g George Coleman. Can 

you t e l l me g e n e r a l l y what t h a t d e p i c t s ? 

MR. STOVALL: Excuse me j u s t a second, 

Mr. K a l e . The o n l y p r o b l e m w i t h h a v i n g t h e 

w i t n e s s l o o k i n g a t t h i n g s w i t h o u t us h a v i n g a 

copy i s we d o n ' t know what he's t a l k i n g a b o u t . 

MR. HALE: Yes, I u n d e r s t a n d t h a t . 

MR. BICHAN: I t ' s i n t h e f i l e . T h a t ' s 

why I asked you t o have i t w i t h y ou. 

MR. STOVALL: W h i l e we're on a b r e a k , 

i s Mr. Vavera h e r e y e t ? 
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MR. BICHAN: Yes. 

MR. STOVALL: Mr. V a v e r a , w o u l d you 

l i k e t o o f f i c i a l l y e n t e r an appearance and be a 

p a r t y i n t h i s case so t h a t you c o u l d p r e s e r v e any 

— s t a n d up and g i v e t h e c o u r t r e p o r t e r y o u r 

name . 

MR. VAVERA: I'm Glenn V a v e r a . 

MR. STOVALL: You a r e a n e i g h b o r t o t h e 

f a c i l i t y t h a t Mr. Cheney i s r e f e r r i n g t o ? 

MR. VAVERA: R i g h t n e x t t o i t . 

EXAMINER STOGNER: For t h e r e c o r d , 

w hat's y o u r a d d r e s s ? 

MR. VAVERA: County Road 3100, House 

367, A z t e c , New Mexi c o . 

EXAMINER STOGNER: Thank y o u , s i r . 

THE WITNESS: He i s n o r t h e a s t o f our 

e a s t b o u n d a r y . 

Q. (BY MR. HALE) R e f e r r i n g t o what I ' v e 

marked as E x h i b i t 4, what i s d e p i c t e d on t h e l e f t 

s i d e o f t h a t e x h i b i t ? 

A. The l e f t s i d e i s a copy o f a USGS quad 

s h e e t s h o w i n g t h e l o c a t i o n o f t h e l a n d f a r m . 

Q. And how does i t appear on t h a t map? 

A. I n t h e c r o s s h a t c h e d a r e a . 

Q. I n about t h e c e n t e r o f t h a t ? 
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A. Roughly i n t h e c e n t e r o f t h a t . 

Q. Then t h e r e i s a l e g e n d 1 w i t h a c i r c l e ; 

what does t h a t r e p r e s e n t ? 

A. That r e p r e s e n t s t h e Vavera r e s i d e n c e . 

Q. And l e g e n d 2? 

A. T h a t ' s t h e George Coleman-Sunco --

t h e r e ' s a r e s i d e n c e . I b e l i e v e t h a t ' s t h e 

l o c a t i o n o f a manager's q u a r t e r s t h e r e . 

Q. Okay. Are t h e r e any o t h e r p e r m i t t e d 

l a n d f a r m o p e r a t i o n s c u r r e n t l y i n t h i s area? 

A. Th e r e ' s one c u r r e n t l y , I b e l i e v e , has 

an a d m i n i s t r a t i v e p e r m i t on t h e s o u t h b o u n d a r y o f 

our 80 a c r e s . I b e l i e v e i t ' s Amoco P r o d u c t i o n . 

Q. So t h a t w o u l d be a d j a c e n t t o t h e s o u t h 

o f t h e C r o s s h a t c h area? 

A. No. We a c t u a l l y — we own 80 a c r e s 

t h e r e i n t h e n o r t h a r e a . The n o r t h b o u n d a r y o f 

t h e c r o s s h a t c h e d a r e a i s t h e n o r t h b o u n d a r y o f 

t h a t 80 a c r e s . And t h e n i t d r o p s o f f , as you can 

see, f r o m t h e c o n t o u r s t h e r e . So i t ' s r o u g h l y 

maybe a q u a r t e r o f a m i l e f r o m t h e s o u t h 

b o u n d a r y . 

Q. So t h e r e has been a p e r m i t i s s u e d a 

q u a r t e r m i l e f r o m t h e s o u t h b o u n d a r y f o r a 

s i m i l a r o p e r a t i o n ? 
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A. Yes, s i r . 

Q. T h a t ' s b e e n a p p r o v e d by t h i s D i v i s i o n 

t o y o u r k n o w l e d g e ? 

A. T h a t ' s my u n d e r s t a n d i n g . 

Q. A l l r i g h t . L e t me h a n d y o u w h a t I ' l l 

m a rk as E x h i b i t No. 5 a n d a s k i f y o u c a n i d e n t i f y 

t h a t d o c u m e n t ? 

MR. BICHAN: A r e t h e s e e x h i b i t s b e i n g 

a c c e p t e d j u s t on p r e s e n t a t i o n ? 

MR. STOVALL: Our n o r m a l c o u r s e i s a l l 

t h e e x h i b i t s a r e o f f e r e d a n d t h e n a c c e p t e d i n t o 

t h e r e c o r d a t t h e c o n c l u s i o n o f t h e i r b e i n g 

o f f e r e d . 

MR. BICHAN: I h a v e an o p p o r t u n i t y t o 

come a n d e x a m i n e and a s k t h a t t h e y n o t be 

a c c e p t e d t h e n ? 

MR. STOVALL: Yes. 

MR. BICHAN: A l l r i g h t . 

MR. HALE: I ' d o f f e r E x h i b i t 4 i n t o 

e v i d e n c e a t t h i s t i m e . 

MR. BICHAN: I s t h i s 4? 

MR. HALE: Yes, s i r . 

EXAMINER STOGNER: Okay. I b e l i e v e --

now, we t a l k e d a b o u t E x h i b i t 2, a n d t h a t was 

a d m i t t e d . E x h i b i t No. 3, I d o n ' t t h i n k we've 
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t a l k e d a b o u t i t . 

MR. HALE: I ' d o f f e r E x h i b i t s 3 and 4. 

EXAMINER STOGNER: Are t h e r e any 

o b j e c t i o n s ? 

MR. BICHAN: I h a v e n ' t seen them. 

EXAMINER STOGNER: Mr. H a l e , do you 

have any o t h e r a d d i t i o n a l e x h i b i t s ? 

MR. HALE: That w i l l be t h e l a s t one. 

MR. STOVALL: Have you g o t t h e copy, 

W i l l i e ? The f i l e ? 

MR. OLSON: E v e r y t h i n g b u t t h e maps. 

MR. STOVALL: Why d o n ' t you b r i n g t h a t 

up because t h a t has been a c c e p t e d as E x h i b i t 1. 

MR. OLSON: Do you want me t o make a 

few c o p i e s o f i t ? I t d o e s n ' t have t h e maps i s 

t h e o n l y t h i n g . They were l a r g e s c a l e maps. 

MR. STOVALL: Why d o n ' t you make f o u r 

c o p i e s o f i t , 

MR. HALE: I ' l l have f i v e e x h i b i t s 

t o t a l we wanted t o a d m i t . I'm o f f e r i n g 3 and 4 

a t t h i s t ime. 

I s t h e r e any o b j e c t i o n t o E x h i b i t 3? 

MR. BICHAN: That i t be e n t e r e d ? 

MR. HALE: Yes. 

MR. BICHAN: No, I have no o b j e c t i o n . 
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EXAMINER STOGNER: E x h i b i t 3 and how 

about No. 4 ? 

MR. BICHAN: I o b j e c t t o No. 4. 

EXAMINER STOGNER: Co u l d you be more 

s p e c i f i c on y o u r o b j e c t i o n ? 

MR. BICHAN: Yes. I n o t i c e t h a t Brewer 

A s s o c i a t e s , Mr. Cheney's company, i s t h e one t h a t 

p r e p a r e d t h i s f a r m l o c a t i o n r e s i d e n c e . I n t h e 

f i l e Mr. — t h e y have an e n g i n e e r i n g p l a n o f t h e 

e x a c t l a y o u t o f t h e f a r m . Mr. Cheney's company 

has moved t h e l o c a t i o n o f t h e l a n d f a r m 

c o n s i d e r a b l y s o u t h and away f r o m t h e Vavera 

r e s i d e n c e . And i t does n o t d e p i c t t h e l o c a t i o n 

of t h e l a n d f a r m and does n o t f a i r l y r e p r e s e n t i t s 

l o c a t i o n i n r e l a t i o n t o t h e Vavera r e s i d e n c e . 

EXAMINER STOGNER: So t h e map y o u ' r e 

r e f e r r i n g t o has been a d m i t t e d as E x h i b i t No. 1; 

i s t h a t c o r r e c t ? 

MR. STOVALL: I t s h o u l d be i n t h e 

f i l e ? 

MR. BICHAN: Yes, i t ' s i n t h e f i l e d . 

EXAMINER STOGNER: Okay. So n o t e d , 

y o u r o b j e c t i o n . E x h i b i t No. 4 w i l l be a d m i t t e d 

i n t o e v i d e n c e a t t h i s t i m e . 

MR. HALE: Okay. Thank you. 
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Q. (BY MR. HALE) I hand you now, Mr. 

Cheney, a document I ' v e marked as E x h i b i t No. 5. 

I b e l i e v e we've p r o v i d e d c o p i e s . I t a p p e a r s t o 

be s o m e t h i n g " D i d you know?" i n t h e upper l e f t . 

Can you i d e n t i f y t h a t document f o r me? 

A. T h a t ' s a document t h a t , as I u n d e r s t a n d 

i t , was passed o u t i n t h e Homestead S u b d i v i s i o n 

up t h e r e r e g a r d i n g t h e — a f t e r t h e l e g a l n o t i c e 

i n t h e paper came o u t . 

Q. And does t h a t c o n t a i n a copy o f t h e 

l e g a l n o t i c e t h a t was p u b l i s h e d i n t h e F a r m i n g t o n 

D a i l y Times? 

A. Yes, s i r , i t does. 

Q. Was t h a t p v i b l i s h e d on Sunday, May 17, 

1992 ? 

A. Yes, s i r . 

Q. And do you, o f y o u r p e r s o n a l k n o w l e d g e , 

do you know i f any o f t h e p r o t e s t a n t s r e c e i v e d an 

a c t u a l copy o f t h a t h a n d b i l l and n o t i c e ? 

A. No, I d o n ' t know p e r s o n a l l y . I 

u n d e r s t a n d t h a t Mr. Vavera r e c e i v e d a copy o f i t . 

Q. R e f e r r i n g t o E x h i b i t 5, t h a t i n d i c a t e s 

t h a t t h e owner o f t h e p r o p o s e d s i t e i s B a s i n 

D i s p o s a l . I s t h a t i n f o r m a t i o n a c c u r a t e ? 

A. No, s i r . 
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Q. Who i s t h e owner o f t h e s i t e ? 

A. T i e r r a E n v i r o n m e n t a l . 

MR. HALE: I ' d move f o r t h e 

i n t r o d u c t i o n o f E x h i b i t 5. 

EXAMINER STOGNER: Any o b j e c t i o n s ? 

E x h i b i t No. 5 w i l l be a d m i t t e d i n t o e v i d e n c e . 

Mr. H a l e , do you have a n y t h i n g f u r t h e r o f t h i s 

w i t n e s s ? 

MR. HALE: Has i c been a d m i t t e d ? 

EXAMINER STOGNER: Yes. 

MR. HALE: Thank you. Yes, I do. 

Q. (BY MR. HALE) Mr. Cheney, based upon 

y o u r p a r t i c i p a t i o n i n t h i s a p p l i c a t i o n and y o u r 

knowledge o f t h e OCD r u l e s and r e g u l a t i o n s , do 

you have an o p i n i o n w h e t h e r t h e a p p l i c a t i o n 

c o m p l i e s w i t h t h e r u l e s and r e g u l a t i o n s as s e t 

f o r t h by OCD? 

A. Yes, s i r , I b e l i e v e i t c o m p l i e s w i t h 

a l l t h e r u l e s and r e g u l a t i o n s . 

Q. And i n f a c t was an a p p l i c a t i o n — I 

mean, was an p e r m i t i s s u e d ? 

A. Yes, s i r . 

Q. Do you have an o p i n i o n as t o w h e t h e r 

t h e o p e r a t i o n as p r o p o s e d w i l l r e p r e s e n t a danger 

t o p u b l i c h e a l t h or s a f e t y ? 
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A. I do n o t b e l i e v e i t w i l l . 

Q. And can you t e l l me t h e r e a s o n s b e h i n d 

t h a t c o n c l u s i o n ? 

A. W e l l , t h e s e a r e -- t h e y ' v e been 

c l a s s i f i e d . They a r e no n h a z a r d o u s o i l f i e l d 

w a s t e s . T h e y ' l l be s t r i c t l y up t h e r e -- a t t h e 

t i m e t h e y r e a c h t h a t a r e a , most o f t h e v o l a t i i e s 

a r e g o i n g t o be a l r e a d y o u t o f t h i s s o i l . We're 

g o i n g t o be t r e a t i n g t h e h e a v i e r h y d r o c a r b o n s . 

And w e ' l l u t i l i z e j u s t n a t u r a l b i o d e g r a d a t i o n t o 

do i t , and I d o n ' t b e l i e v e i t w i l l be h a z a r d o u s 

t o anybody's h e a l t h . 

Q. I n t e r m s o f t h e s u b s t a n c e s t h a t w o u l d 

go i n t o t h e a i r , you say you b e l i e v e t h a t t h o s e 

w i l l be m i n i m a l ? 

A. I t h i n k t h e y w i l l be because t h e 

l i g h t e r ends o f t h i s , I b e l i e v e , w i l l b a s i c a l l y 

be gone by t h e t i m e we g e t i t t o t h e l a n d f a r m . 

Q. Do you have an o p i n i o n as t o t h e 

a p p r o x i m a t e age o f t h e m a t e r i a l s t h a t w i l l be 

c a r r i e d t o t h e s i t e ? 

A. Oh, t h a t ' s g o i n g t o v a r y g r e a t l y . Some 

of i t i s g o i n g t o be s e v e r a l y e a r s o l d . 

Q. And w i t h age do t h e s u b s t a n c e s t h a t 

w o u l d go i n t o t h e a i r t e n d t o d i s s i p a t e ? 

RODRIGUEZ-VESTAL REPORTING 
(505) 988-1772 



± 

3 

4 

5 

6 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

14 

1 5 

1 6 

1 7 

1 8 

1 9 

2 0 

2 1 

2 2 

2 3 

24 

25 

A. Yes. 

MR. HALE: T h a t ' s a l l t h e q u e s t i o n s I 

have o f t h i s w i t n e s s . 

EXAMINER STOGNER: Thank you, Mr. 

Ha l e . 

Mr. B i c h a n , I'm g o i n g t o t u r n t h e 

w i t n e s s o v e r t o you a t t h i s t i m e . Remember t h i s 

i s t h e q u e s t i o n and answer p o r t i o n o f t h i s 

p a r t i c u l a r p r o c e e d i n g a t t h i s t i m e . 

MR. BICHAN: I u n d e r s t a n d t h a t . 

EXAMINATION 

BY MR. BICHAN: 

Q. Mr. Cheney, you s t a t e d f o r t h e r e c o r d 

t h a t T i e r r a has owned t h i s p r o p e r t y s i n c e 30 days 

b e f o r e t h e a p p l i c a t i o n ? 

A. W e l l --

Q. That i s n o t t h e t r u t h , i s i t ? 

A. I b e l i e v e I s t a t e d t h a t was about t h e 

t i m e I t h o u g h t t h a t i t was p u r c h a s e d . 

Q. I s n ' t i t t r u e t h a t a b o u t t h a t t i m e you 

e n t e r e d i n t o a l a n d c o n t r a c t t o p u r c h a s e ? 

A. Ye s, s i r . 

Q. And t h a t you p a i d $1,000 on t h a t l a n d 

c o n t r a c t t o p u r c h a s e ? 

A. I'm n o t s u r e e x a c t l y how we — how we 
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t o o k p o s s e s s i o n o f t h a t l a n d , b u t we d i d have an 

agreement t o p u r c h a s e . 

Q. Then you d i d n o t own t h e l a n d a t t h a t 

t i m e , and you do n o t own t h e l a n d now? 

A. I'm n o t s u r e , Mr. B i c h a n , e x a c t l y what 

— we have some agreements on t h a t l a n d . I'm n o t 

s u r e we have an agreement t o p u r c h a s e . 

Q. A l l r i g h t . You have --

A. We c o n s i d e r i t our l a n d . 

Q. Then you know t h a t you have an 

agreement t o p u r c h a s e ? 

A. Yes, s i r . 

Q. And t h e s t a t e m e n t t h a t you owned i t i s 

n o t t r u e ? 

A. W e l l , I guess t h a t ' s maybe t e c h n i c a l l y 

n o t t r u e , b u t we have t h e l a n d . 

Q. And i s t h e r e any c o n d i t i o n on t h e l a n d , 

on t h e p u r c h a s e ? 

A. On t h e p u r c h a s e ? No, s i r , I d o n ' t 

be 1 i eve so. 

Q. So sometime i n t h e f u t u r e you a r e 

e i t h e r g o i n g t o f o r g o t h e t h o u s a n d or go ahead 

w i t h t h e p u r c h a s e ? 

A. T h a t ' s c o r r e c t . 

Q. At t h i s t i m e y o u ' r e n o t an owner? 
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A . We have an agreement t o p u r e has e i t . 

Q • A l l r i g h t . Then you a r e n o t an owner? 

A . We have an agreement t o pu r e hase i t . 

MR. BICHAN: A l l r i g h t . W i l l you ask 

t h e w i t n e s s t o p l e a s e answer t h e q u e s t i o n ? 

EXAMINER STOGNER: He d i d . 

MR. STOVALL: I t h i n k we can a d v i s e t h e 

Examiner t h a t we u n d e r s t a n d what t h e s t a t u s o f 

t h e t i t l e i s . 

Q. (BY MR. BICHAN) You s t a t e d t h a t Mr. 

No b i s made a s e a r c h o f t h e t i t l e s and o b t a i n e d 

t h e l a n d o w n e r s o f r e c o r d ? 

A. Landowners o f r e c o r d , y e s , s i r . 

Q. I s t h a t t r u e ? 

A. Yes, s i r . 

Q. And you knew t h a t o f y o u r own p e r s o n a l 

knowledge? 

A. I know t h a t Mr. Nobis made t h e s e a r c h , 

ye s , s i r . 

Q. But what I say t o you — what w o u l d you 

say t h a t i f I t o l d you t h a t Mr. N o b i s made no 

s e a r c h o f t h e t i t l e s and i n f a c t went t o t h e t a x 

r e c o r d s and t o o k t h e names o f t h e a d d r e s s e s f o r 

t h e t a x b i l l s ? 

A. W e l l , my i n i t i a l r e a c t i o n , Mr. N o b i s 
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t o l d me he went t o t h e r e c o r d s and s e a r c h e d them, 

so I ' d say he was a l i a r . 

Q. A l l r i g h t . Thank you on t h a t p o i n t . 

Do you p r o p o s e t h a t Mr. McMann gave a 

w r i t t e n n o t i c e t o Mr. Vavera — 

A . No . 

Q. — d e s c r i b i n g t h e l a n d f a r m ? 

A. Not a t a l 1 . 

Q. T h a t ' s w h a t ' s r e q u i r e d i f he i s t h e 

a p p l i c a n t ; i s t h a t n o t t r u e ? 

A. I f he i s a lan d o w n e r o f r e c o r d . 

Q. Have you r e a d Rule 711? 

A. Yes, s i r . 

Q. Are you aware t h a t p a r a g r a p h 2 s t a t e s : 

"The a p p l i c a n t s h a l l g i v e w r i t t e n n o t i c e o f 

a p p l i c a t i o n t o t h e owners o f s u r f a c e l a n d s and 

o c c u p a n t s t h e r e o f w i t h i n a h a l f a m i l e " ? 

A. No, s i r , I wasn't aware t h a t i t s a i d 

a n y t h i n g about o c c u p a n t s . Landowners o f r e c o r d 

was what I u n d e r s t o o d t h a t t o say. 

Q. So t h e n i f i t says o c c u p a n t s , you have 

n o t c o m p l i e d w i t h n o t i c e ? 

A. I f i n f a c t t h a t r u l e says " o c c u p a n t s , " 

he d i d n o t r e c e i v e a w r i t t e n n o t i c e f r o m us. 

Q. And t h e r e ' s been no p r o o f o f t h e 
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w r i t t e n n o t i c e t o y o u r knowledge? 

A. I guess we'd — a t t h a t p o i n t t h e r e has 

n o t been a r e t u r n r e c e i p t r e c e i v e d f r o m Mr. 

Va v e r a . But I t h i n k t h e r e i s some p r o o f t h a t he 

had w r i t t e n n o t i c e t h a t t h i s was g o i n g t o t a k e 

p l a c e and i n f a c t i s h e r e t o d a y . 

Q. What i s t h a t w r i t t e n n o t i c e ? 

A. I b e l i e v e t h a t he r e c e i v e d a copy o f 

t h i s . 

EXAMINER STOGNER: You're r e f e r r i n g t o 

E x h i b i t No. 5, Mr. Cheney? 

THE WITNESS: Yes., s i r . 

EXAMINER STOGNER: L e t t h e r e c o r d 

n o t e . 

Q. (BY MR. BICHAN) And you gave t h a t 

w r i t t e n n o t i c e as s t a t e d i n t h e r u l e ? 

A. No, s i r , I d i d n ' t say t h a t . 

Q. Oh, w e l l , t h e a p p l i c a n t s h a l l g i v e 

w r i t t e n n o t i c e t o — 

A. T h a t ' s e x a c t l y r i g h t . 

Q. — t o o c c u p a n t ? 

A. He d i d n o t r e c e i v e n o t i c e . 

EXAMINER STOGNER: Excuse me. The 

r e p o r t e r i s h a v i n g a h a r d t i m e when two p e o p l e 

o v e r l a p . So i f you c o u l d p l e a s e g i v e her some 

RODRIGUEZ-VESTAL REPORTING 
(505) 988-1772 



1 
X 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

14 

1 5 

1 6 

1 7 

1 8 

19 

20 

2 1 

2 2 

2 3 

2 4 

2 5 

c o n s i d e r a t i o n , I ' d a p p r e c i a t e i t . P l e a s e 

c o n t i n u e . 

MR. BICHAN: I'm s o r r y . 

Q. I want t o g e t t h i s s t r a i g h t . Then i t 

i s t h e f a c t t h a t t h e a p p l i c a n t d i d n o t g i v e 

w r i t t e n n o t i c e t o Mr. V a v e r a , an o c c u p a n t , w i t h i n 

a h a l f a m i l e and d i d n o t g i v e p r o o f o f such 

n o t i c e t o t h e D i v i s i o n ? 

A. I b e l i e v e I answered t h a t , Mr. B i c h a n . 

Q. I d o n ' t b e l i e v e you d i d . 

A. I d i d . I made t h e s t a t e m e n t t h a t we 

d i d n o t g i v e him w r i t t e n n o t i c e . 

Q. A l l r i g h t . So t h e n t h e a p p l i c a t i o n i s 

f a u l t y by a f a i l u r e t o comply w i t h S e c t i o n 2, and 

you know t h a t t o be t r u e ? 

MR. HALE: I ' l l o b j e c t t o t h e f o r m o f 

t h e q u e s t i o n . He's a s k i n g f o r a c o n c l u s i o n t h a t 

r e s t s w i t h t h e Examiner. 

MR. STOVALL: The o b j e c t i o n i s w e l l 

f o u n d e d . You have i n f o r m a t i o n upon w h i c h you can 

make a d e t e r m i n a t i o n as t o w h e t h e r or n o t t h e 

a p p l i c a t i o n i s f a u l t y based upon t h e r u l e as 

c i t e d by Mr. B i c h a n and Mr. Cheney's t e s t i m o n y . 

I d o n ' t t h i n k Mr. Cheney has t o answer 

t h e q u e s t i o n . I t h i n k you can make t h a t 
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d e t e r m i n a t i o n based upon t h e f a c t s t h a t a r e i n 

th e r e c o r d . 

EXAMINER STOGNER: So n o t e d . 

Mr. B i c h a n , do you want t o c o n t i n u e 

w i t h a n o t h e r q u e s t i o n ? 

MR. BICHAN: May I see e x h i b i t --

MR. STOVALL: D e s c r i b e i t . 

MR. BICHAN: -- E x h i b i t 4. 

EXAMINER STOGNER: That i s t h e map? 

MR. BICHAN: No. Then i t ' s 5 -- No. 

3. I'm s o r r y . 

MR. BICHAN: You've n o t s u b m i t t e d 3? 

EXAMINER STOGNER: 3 has been admitted,. 

yes . 

MR. HALE: I t ' s been a d m i t t e d . 

MR. STOVALL: At t h i s t i m e , W i l l i e , 

l e t ' s have E x h i b i t 1 up h e r e . Have you g o t i t ? 

The c o p i e s b e i n g p r e s e n t e d do n o t i n c l u d e t h e 

l a r g e maps t h a t have been s u b m i t t e d i n 

c o n j u n c t i o n w i t h t h e a p p l i c a t i o n . 

Mr. H a l e , i f you w o u l d mark each o f 

t h o s e and p u t a stamp on t h o s e as E x h i b i t 1. 

MR. HALE: Yes. 

EXAMINER STOGNER: W i t h t h a t l e t ' s t a k e 

a f i v e - m i n u t e r e c e s s so we can go o f f t h e r e c o r d 
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w h i l e y o u ' r e m a r k i n g t h a t . A l s o I w o u l d ask t h a t 

i f you have o t h e r c o p i e s o f E x h i b i t s , 1, 2, 3, 

and 4, l e t ' s make s u r e t h a t t h e p a r t i e s a t t h e 

t a b l e have c o p i e s o f t h o s e . 

[A r e c e s s was t a k e n . ] 

MR. HALE: E x h i b i t 1 c o n t a i n s E x h i b i t s 

2 and 3. And then I have g i v e n 4 and 5 to the 

Examiner and to Mr. B i c h a n . 

EXAMINER STOGNER: T h i s h e a r i n g w i l l 

come t o o r d e r . Mr. B i c h a n , I b e l i e v e t h e b a l l 

was i n y o u r c o u r t . 

MR. BICHAN: Yes. I ' v e g o t an 

o b j e c t i o n t o t h e p r o p o s e d E x h i b i t 1 h e r e . 

EXAMINER STOGNER: We've a l r e a d y 

a c c e p t e d i t . 

MR. BICHAN: I never saw i t u n t i l now. 

MR. STOVALL: S i r , you s t i p u l a t e d t o 

t h e a d m i s s i o n o f t h e OCD f i l e . 

MR. BICHAN: R i g h t . T h i s p r e t e n d s t o 

be a copy. T h i s i s n o t t h e f i l e t h a t I saw t h e 

day b e f o r e y e s t e r d a y . 

MR. STOVALL: What's e i t h e r added or 

m i s s i n g t h a t you d o n ' t — 

MR. BICHAN: I n t h e f i l e t h a t I went 

t h r o u g h y e s t e r d a y , t h e r e i s a s t a t e m e n t t h a t Mr. 
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N o b i s — or t h a t t h e — c o n t a i n e d t h e c e r t i f i e d 

m a i l r e c e i p t s s u b m i t t e d t o t h e b o a r d s a y i n g t h a t 

t h e names were t a k e n f r o m t h e t a x r e c o r d s , and 

t h a t i s now n o t h e r e . 

MR. STOVALL: From Mr. Nobis? 

MR. BICHAN: No. I d o n ' t know who i t 

was f r o m . But t h e t r a n s m i t t a l — 

MS. BROWN: N o t h i n g has l e f t t h e f i l e 

s i n c e you saw i t . 

MR. BICHAN: W e i l , t h e r e i s an a d d i t i o n 

t o t h e f i l e s i n c e I saw i t . 

MS. BROWN: The case d o c k e t was added. 

MR. BICHAN: And yo u r memo i s added 

c o n c e r n i n g our c o n v e r s a t i o n . And t h e Vavera memo 

i s added. 

MR. STOVALL: L e t ' s go t h r o u g h E x h i b i t 

1 and r e v i e w i t . Have you g o t t h e o r i g i n a l f i l e , 

W i l l i e ? 

MR. OLSON: I t ' s r i g h t h e r e . 

MR. STOVALL: L e t me have t h a t up 

he r e . 

MR. HALE: Page 2 o f t h e a p p l i c a t i o n 

i n d i c a t e s t h a t l a n d owners o f r e c o r d s were t a k e n 

a c c o r d i n g t o t h e San Juan County A s s e s s o r 

i n f o r m a t i o n . T h a t ' s i n our a p p l i c a t i o n . 
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MR. BICHAN: T h a t ' s what i t i s , okay. 

A l l r i g h t . I'm s o r r y , I knew i t was --

MR. HALE: The a p p l i c a t i o n . 

MR. STOVALL: Does t h a t s a t i s f y y o u r 

c o n c e r n ? 

MR. BICHAN: Yes. 

MR. STOVALL: As f a r as t h e a d d i t i o n o f 

t h e d o c k e t and t h e c o n v e r s a t i o n memo, t h e f i l e i s 

u p - t o - d a t e as o f t h i s m o r n i n g . 

MR. BICHAN: C o u l d you t e l l me where 

t h a t i s ? 

MR. HALE: Page 2 o f t h e a p p l i c a t i o n . 

MR. STOVALL: Which was E x h i b i t 2; i s 

t h a t r i g h t ? 

MR. HALE: F l i p one more. R i g h t 

t h e r e . 

MR. BICHAN: A l l r i g h t . 

Q. (BY MR. BICHAN) The a p p l i c a t i o n t h a t 

you f i l e d and s u b m i t t e d , i t ' s s i g n e d as t o b e i n g 

t r u e and a c c u r a t e , s t a t e s t h a t l a n d o w n e r s o f 

r e c o r d , a c c o r d i n g t o t h e c o u n t y a s s e s s o r ' s 

i n f o r m a t i o n , n o t a c c o r d i n g t o t h e r e g i s t e r o f 

deeds, n o t t h e r e g i s t e r e d owners. And you know 

t h a t t o be t r u e ? 

A. Yes, s i r . T h a t ' s --
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Q • So you have f a i l e d t h e n t o n o t i c e t h e 

owners o f r e c o r d ? 

A . No, s i r , I d o n ' t b e l i l e v e so. We went 

t o c o u n t y -- Mr. No b i s went t o t h e c o u n t y c l e r k . 

They s a i d t h e a s s e s s o r ' s o f f i c e had t h e 

la n d o w n e r s o f r e c o r d , and t h a t ' s where we went t 

get them. So I do n o t know t h a t t o be t r u e t h a t 

we d o n ' t have a l l t h e l a n d o w n e r s o f r e c o r d . 

Q. Lawrence Woodard, i n c a r e o f R i c h a r d 

P a t t o n , P.O. Box B l o o m f i e l d , i s an owner o f 

r e c o r d , or i s t h a t j u s t a m a i l i n g a d d r e s s f o r a 

t a x r e c o r d ? 

A. Mr. B i c h a n , t o our knowledge t h a t was 

t h e b e s t a d d r e s s we had o f t h e owner o f r e c o r d . 

Q. Whether or n o t t h a t i s on t h e t i t l e , 

you do n o t know? 

A. Mr. B i c h a n , t h a t was t h e b e s t 

i n f o r m a t i o n we had o f t h e owner o f r e c o r d . 

Q. The b e s t i n f o r m a t i o n you l o o k e d f o r . 

You d i d n o t examine t h e t i t l e s o f r e c o r d t h e n ; i 

t h a t t r u e ? 

A. I d i d n o t , no, s i r . 

Q. Nor d i d anybody f r o m y o u r b u s i n e s s ? 

A. Not t o my knowledge. 

Q. So y o u r d e t e r m i n a t i o n o f o w n e r s h i p d i d 
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no t go t o t h e t i t l e s o f r e c o r d ? 

A. We were t o l d t h a t t h e c o u n t y a s s e s s o r ' 

o f f i c e had t h e l a n d o w n e r s o f r e c o r d , and t h a t ' s 

what we went t o . 

Q. And you've examined E x h i b i t 3, t h e 

r e c e i p t s ? 

A. I d o n ' t — I h a v e n ' t examined them. I 

j u s t went t h r o u g h them t o see t h a t t h e y were a l l 

r e t u r n e d f r o m t h e ones we s e n t n o t i c e s t o . 

Q. You're s a t i s f i e d t h a t t h a t ' s t r u e ? 

A. Yes, s i r . 

Q. And we a r e t o v i e w y o u r t e s t i m o n y i n 

t h a t l i g h t ? T h i s i s t h e c a r e you t a k e i n y o u r 

t e s t i m o n y ; i s t h a t c o r r e c t ? 

A. Mr. B i c h a n , we s e n t o u t l e t t e r s w i t h 

r e t u r n r e c e i p t r e q u e s t e d t o what we t h o u g h t t o b 

th e l a n d o w n e r s o f r e c o r d . We r e c e i v e d r e t u r n 

r e c e i p t s f r o m t h o s e l a n d o w n e r s o f r e c o r d , and 

t h e y ' r e i n t h e f i l e s . 

MR. BICHAN: May I see E x h i b i t 3? 

MR. STOVALL: I b e l i e v e i t ' s i n t h i s 

r e c o r d ; i s t h a t c o r r e c t ? 

MR. HALE: Yes. E x h i b i t 3 i s p a r t o f 

E x h i b i t 1, b u t we can hand him --

MR. BICHAN: T h a t ' s n o t a p a r t o f 
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E x h i b i t i . 

MR. HALE: Here you a r e . 

MR. STOVALL: J u s t a moment, Mr. H a l e . 

That i s E x h i b i t 3. That i s t h e document t h a t ' s 

been marked as E x h i b i t 3. 

MR. BICHAN: T h a t ' s r i g h t . 

MR. HALE: Yes. The r e t u r n r e c e i p t s 

a r e on t h e v e r y back o f E x h i b i t 1, t h e c e r t i f i e d 

m a i l i n g r e c e i p t s . E x h i b i t 3 a r e t h e s i g n a t u r e 

c a r d s t h a t were r e t u r n e d p u r s u a n t t o t h o s e . 

MR. BICHAN: Back o f E x h i b i t 1 i s t h e 

p r o o f o f m a i l i n g . I t i s n o t a p r o o f o f s e r v i c e . 

MR. HALE: He's c o r r e c t . E x h i b i t 3 i s 

t h e r e t u r n r e c e i p t c a r d s w h i c h were o b t a i n e d 

p u r s u a n t t o t h e r e c e i p t o f m a i l i n g . 

MR. STOVALL: Are you s u g g e s t i n g , Mr. 

B i c h a n , t h a t t h e m a i l i n g by c e r t i f i e d r e c e i p t i s 

no t c o m p l i a n c e w i t h t h a t r e q u i r e m e n t , t h a t 

s p e c i f i c p o r t i o n o f t h e r e q u i r e m e n t ? 

MR. BICHAN: Not w i t h o u t t h e s i g n e d 

r e c e i p t . 

r e c e i p t s 

MR. STOVALL: I'm n o t s u r e --

MR. BICHAN: E x h i b i t 3 a r e t h e s i g n e d 

MR. STOVALL: A l l r i g h t . L e t me ask 
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Mr. Cheney a q u e s t i o n . Have you compared t h e 

s i g n e d r e c e i p t s w i t h t h e e x h i b i t w h i c h i s i n t h e 

case f i l e i n E x h i b i t 1 s h o w i n g t h e m a i l i n g t o 

d e t e r m i n e i f each — 

THE WITNESS: Excuse me. I have n o t 

p e r s o n a l l y compared them. 

MR. BICHAN: Can I see i t , p l e a s e ? 

Q. (BY MR. BICHAN) So t h e n y o u r s t a t e m e n t 

t h a t t h e s e were t h e p r o o f s o f s e r v i c e , you have 

no f o u n d a t i o n f o r t h a t a t a l l , do you? 

A. Yes, s i r , I b e l i e v e I do. We s e n t them 

o u t ; t h e y came back. T h a t ' s t h e f o u n d a t i o n f o r 

t h e p r o o f , and we have t h e o r i g i n a l s h e r e w i t h us 

i f you'd l i k e t o go t h r o u g h them. 

Q. And t h i s e x h i b i t i s t h a t p r o o f --

A. Yes, s i r . 

Q. — of s e r v i c e upon a l l t h o s e p e o p l e 

s t a t e d ? 

A. Yes, s i r . 

Q. T h a t ' s what you want t h i s h e a r i n g t o 

b e l i e v e ? 

A. T h a t ' s what we s u b m i t t e d as t h e 

add i t i ona1 --

Q. Now, p l e a s e l o o k t h r o u g h i t one t i m e . 

P l e a s e l o o k t h r o u g h i t one t i m e . 
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EXAMINER STOGNER: One a t a t i m e . 

Mr. S t o v a l 1 . 

MR. STOVALL: L e t ' s d i s c u s s t h e i s s u e 

f i r s t . What i s t h e p u r p o s e o f t h i s ? Where a r e 

you g o i n g w i t h t h i s ? 

MR. BICHAN: The r e ' s t h r e e i d e n t i c a l 

s h e e t s ; t h e r e ' s t h e i r names and t h a t ' s a l l . 

MR. STOVALL: I s t h a t c o r r e c t , Mr. 

Cheney? 

Do I see g r e e n r e t u r n r e c e i p t c a r d s i n 

f r o n t of y o u, Mr. Hale? 

MR. HALE: L e t ' s see, we had t r o u b l e 

w i t h c o p i e s . L e t me l o o k and see. 

MR. STOVALL: Mr. H a l e , do I see g r e e n 

r e t u r n r e c e i p t c a r d s i n f r o n t o f you? 

MR. HALE: Yes, I do have t h o s e . 

MR. STOVALL: Are t h o s e o r i g i n a l r e t u r n 

r e c e i p t c a r d s ? 

MR. HALE: They a r e . 

MR. STOVALL: Would you mark t h o s e 

E x h i b i t 3-A and s u b m i t them t o Mr. B i c h a n , and we 

w i l l d i s p e n s e w i t h w h e t h e r c o p i e s a r e a c c u r a t e . 

MR. HALE: Yes, I w i l l do t h a t . 

THE WITNESS: We a p o l o g i z e f o r t h a t . 

We had some c o p i e s made t h i s m o r n i n g . And t h e 
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copy p e o p l e had some p r o b l e m s w i t h i t . 

MR. HALE: I'm n o t c e r t a i n how t o mark 

t h i s . 

MR. STOVALL: I s u g g e s t what w e ' l l do, 

hand t h o s e t o Mr. B i c h a n a t t h i s t i m e , a l l o w him 

t o examine t h o s e , and t h e n y o u ' l l s t a p l e them t o 

p i e c e s o f p a p e r . 

I'm g o i n g t o ask you t o s u b m i t an 

a f f i d a v i t t h a t n o t i c e has been g i v e n i n 

a c c o r d a n c e w i t h Rule 7 1 1 . E i t h e r you may s i g n 

i t , or a p r i n c i p a l o f t h e company can s i g n i t . 

You p r o b a b l y want t o l o o k a t 711 t o make s u r e 

t h a t t h a t ' s t r u e . 

MR. HALE: Yes, I ' l l do t h a t . I t h i n k 

t h a t ' s t h e way i n w h i c h t h i s i s n o r m a l l y h a n d l e d , 

i s t o p r o v i d e an a f f i d a v i t o f s e r v i c e and t o , 

a l t h o u g h t h e r u l e s d o n ' t s t a t e t h a t , i t i s 

a d m i n i s t r a t i v e l y t h e most a c c u r a t e . 

I f y o u ' l l r e v i e w t h o s e , Mr. B i c h a n , i f 

you w i s h t o make l i s t s o f t h e names or a c t u a l l y 

p h o t o c o p y them y o u r s e l f , and w e ' l l have t h o s e 

s t a p l e d and s u b m i t t e d as E x h i b i t 3-A. That w i l l 

be t h e most a c c u r a t e way o f d e t e r m i n i n g f r o m whom 

t h e y have g o t r e t u r n r e c e i p t c a r d s . 

Mr. Cheney ? 

RODRIGUEZ-VESTAL REPORTING 
(505) 988-1772 



i 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

1 3 

14 

1 5 

1 6 

1 7 

1 8 

1 9 

2 0 

2 1 

2 2 

2 3 

24 

2 5 

5 2 

THE WITNESS: C o u l d I ask a q u e s t i o n a t 

t h i s t i m e ? I b e l i e v e t h a t c o p i e s o f t h e s e a r e a 

p a r t what w o u l d be E x h i b i t 1, w h i c h i s y o u r 

f i l e . 

MR. STOVALL: That may be. I'm g o i n g 

t o ask f o r t h e o r i g i n a l s i n t h i s case, so we 

do n ' t have any q u e s t i o n i n t h i s case w h e t h e r t h e 

c o p i e s a r e a c c u r a t e . 

MR. HALE: I ' l l p r e p a r e an a f f i d a v i t 

and s u b m i t t h a t . 

MR. BICHAN: I have a name h e r e , Eugene 

Watson, I d o n ' t f i n d -- Oh, he r e i t i s . I'm 

s o r r y . I ' l l o b j e c t t o b e i n g -- I'm s o r r y . 

EXAMINER STOGNER: You f o u n d , I 

b e l i e v e , a d i s c r e p a n c y , a Eugene Watson? 

MR. BICHAN: No. No. I f o u n d s e v e r a l 

d i s c r e p a n c i e s . 

EXAMINER STOGNER: Go ahead. 

MR. BICHAN: There i s no r e t u r n f r o m 

t h e US Bureau o f Land Management. There i s no 

r e t u r n f r o m Lawrence Woodard. There i s no r e t u r n 

f r o m Raymond C o n d i t . There i s no r e t u r n f r o m Fay 

Gre e r . There i s no r e t u r n f r o m Glenn V a v e r a . 

EXAMINER STOGNER: How many names d i d 

you g i v e me? 
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MR. HALE: T h i s i s a r g u m e n t r a t h e r 

t h a n — 

THE WITNESS: -- t h a n f a c t . T h i s i s 

n o t f a c t . We a l r e a d y h a v e E x h i b i t 1 , and t h e s e 

w e r e s u b m i t t e d i n E x h i b i t 1 . 

EXAMINER STOGNER: A t t h i s p o i n t I 

b e l i e v e w e ' r e g o i n g t o n e e d t h e o r i g i n a l s . I do 

a g r e e w i t h Mr. S t o v a l l . 

MR. HALE: As p e r Mr. S t o v a l l , I ' l l 

p r e p a r e an a f f i d a v i t a n d s u b m i t t h o s e . 

EXAMINER STOGNER: Mr. H a l e , w h a t w e r e 

y o u g o i n g t o s a y i n r e s p o n s e t o Mr. B i c h a n ? 

MR. HALE: H i s comments a r e , I g u e s s , 

c l o s i n g a r g u m e n t . B u t when he s a y s t h e r e a r e no 

r e c e i p t s , i f t h e s e w e r e s e n t i n c a r e o f a s e c o n d 

p a r t y , t h e y w e r e s i g n e d f o r by t h e p a r t y t o whom 

t h e y w e r e s e n t . Raymond C o n d i t i n c a r e o f James 

Hobbs. And we h a v e Hobbs s i g n i n g f o r t h a t . 

L a w r e n c e W o o d a r d i n c a r e o f R i c h a r d P a t t o n . Mr. 

P a t t o n h a s s i g n e d f o r t h a t . 

B u t I w i l l p r e p a r e a n d s u b m i t t h e 

a f f i d a v i t as d i r e c t e d by Mr. S t o v a l l . 

EXAMINER STOGNER: T h a n k y o u . 

Mr. B i c h a n , do y o u h a v e a n y o t h e r 

q u e s t i o n s ? 
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MR. BICHAN: T h a t ' s n o t s e r v i c e on t h e 

o w n e r . T h a t ' s s e r v i c e on Hobbs. 

EXAMINER STOGNER: A r e y o u m a k i n g a 

m o t i o n a t t h i s p o i n t ? 

MR. BICHAN: Yes. I move t h a t t h e 

a l l e g e d r e t u r n r e c e i p t s o f W o o d a r d a n d C o n d i t be 

d i s r e g a r d e d as n o t b e i n g s i g n e d by Wood a r d o r 

C o n d i t , t h e o w n e r s o f t h e p r o p e r t y , a l l e g e d by 

th e m t o be o w n e r s . 

EXAMINER STOGNER: Mr. H a l e . 

MR. HALE: My r e s p o n s e w o u l d be t h a t 

R u l e 7 1 1 A ( 2 ) d o e s n o t i m p o s e u p o n us t h e 

o b l i g a t i o n t o p r o v i d e r e t u r n r e c e i p t c a r d s . And 

i t s a y s — p r o v i d e s t h a t we s h a l l g i v e w r i t t e n 

n o t i c e . I t d o e s n o t s p e c i f y t h e manner o r m e t h o d 

and t h a t m a i l i n g by c e r t i f i e d m a i l i s a 

r e a s o n a b l e m e t h o d o f d o i n g t h a t a n d r e p r e s e n t s 

s u b s t a n t i a l c o m p l i a n c e . 

MR. BICHAN: Mr. S t o g n e r , t h a t ' s a 

m i s r e p r e s e n t a t i o n o f t h e r u l e . The r u l e s a y s , 

"and p r o o f o f s u c h n o t i c e . " 

EXAMINER STOGNER: W i t h t h a t , Mr. 

B i c h a n , my g e n e r a l c o u n s e l i s b a c k . 

[ T h e E x a m i n e r a n d C o u n s e l 

c o n f e r r e d o f f t h e r e c o r d . ] 
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MR. STOVALL: Am I c o r r e c t , Mr. B i c h a n 

do I u n d e r s t a n d what t h e Examiner s a i d , y o u ' r e 

o b j e c t i n g t o some o f t h e n o t i c e because t h e 

r e t u r n r e c e i p t c a r d s a r e n o t s i g n e d by t h e 

addressee ? I s t h a t my u n d e r s t a n d i n g ? 

MR. BICHAN: "My o b j e c t i o n i s t h a t t h e 

r u l e s t a t e s : The a p p l i c a n t s h a l l g i v e w r i t t e n 

n o t i c e o f a p p l i c a t i o n t o t h e owners o f s u r f a c e 

l a n d s and o c c u p a n t s w i t h i n o n e - h a l f m i l e . And a 

copy and p r o o f o f such n o t i c e w i l l be f u r n i s h e d 

t o t h e D i v i s i o n . " 

MR. STOVALL: Okay. 

MR. BICHAN: There i s no p r o o f o f 

n o t i c e . There's a p r o o f o f m a i l i n g . 

MR. STOVALL: N o t i c e , i t i s my 

I n t e r p r e t a t i o n o f our r u l e s t h a t s e r v i c e by m a i l 

t h a t p r o o f o f t h e m a i l i n g i s a d e q u a t e ; t h a t 

p r o v e s t h e y have g i v e n t h e n o t i c e . T h ere's 

n o t h i n g t h e a p p l i c a n t can do t o g u a r a n t e e t h a t 

t h a t p e r s o n — and i t i s n o t r e q u i r e d t h a t i t be 

s i g n e d by t h e a d d r e s s e e o n l y . I f t h e y have 

a t t e m p t e d t o g i v e t h e n o t i c e by t h a t m a i l i n g , I 

do n o t b e l i e v e t h a t i s d e f i c i e n t under t h e 

r u l e s . 

Our r u l e s r e q u i r e s e r v i c e by m a i l i n g , 
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by c e r t i f i e d m a i l . I f t h e y have p o s t e d t h a t , t h e 

r u l e s r e q u i r e t h a t i t be m a i l e d . The r e c i p i e n t 

has t h e o p t i o n o f r e j e c t i n g i t , n o t r e c e i v i n g i t ; 

a n o t h e r p e r s o n can p i c k them up f o r them. That 

does n o t make t h e n o t i c e d e f i c i e n t . 

Are you a r g u i n g t h a t i t does? 

MR. BICHAN: No. I'm a r g u i n g t h a t t h e 

p r o o f s u b m i t t e d p r o v e s i t was -- t h a t t h e n o t i c e 

was g i v e n t o someone o t h e r t h a n t h e known owner. 

MR. STOVALL: Are you s u g g e s t i n g 

because someone p i c k e d up f o r t h e owner t h a t t h a t 

i n d i c a t e s t h a t t h e r e was n o t s e r v i c e ? 

MR. BICHAN: Yes. T h a t ' s n o t p r o o f o f 

s e r v i c e on t h e owner. A b s o l u t e l y . 

MR. STOVALL: My a d v i c e , Mr. Examiner, 

t h e m a i l i n g i s t h e r e q u i r e m e n t . I t i s n o t a 

r e q u i r e m e n t t h a t i t be s e n t a d d r e s s e e o n l y . And 

t h e r e i s n o t a r e q u i r e m e n t o f p e r s o n a l s e r v i c e ; 

t h a t t h e m a i l i n g t o t h e owner w o u l d s a t i s f y our 

r e q u i r e m e n t s f o r m a i l i n g o f n o t i c e . 

And t h e f a c t t h a t somebody e l s e p i c k s 

up f o r t h e owner does n o t n e g a t e t h a t n o t i c e . 

A l l t h a t i s i s an acknowledgment t h a t t h e m a t t e r 

s e n t has been r e c e i v e d a t t h e a d d r e s s by a p a r t y 

a u t h o r i z e d p r e s u m a b l y t o p i c k up t h e m a i l . 
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Now, i f somebody s t o l e t h e m a i l , t h e n 

t h e r e ' s a p r o b l e m . But p r e s u m a b l y t h a t p e r s o n i s 

a u t h o r i z e d t o p i c k i t up, and t h e r u l e s do n o t 

r e q u i r e a c e r t i f i e d a d d r e s s e e o n l y . 

MR. BICHAN: That p e r s o n t o whom i t was 

a d d r e s s e d can own t h e box and does own t h e box, 

and he i s n o t s t e a l i n g t h e m a i l when i t i s p u t i n 

h i s box. 

MR. STOVALL: Okay. 

MR. BICHAN: That i s n o t p r o o f t h a t t h e 

owner r e c e i v e d t h e n o t i c e . 

MR. STOVALL: My rec o m m e n d a t i o n a g a i n 

i s t h a t t h a t i s -- t h a t t h e d e m o n s t r a t i o n t h a t i t 

was m a i l e d t o t h e owner a t t h a t a d d r e s s i s p r o o f 

t h a t i t was s e r v e d . 

MR. HALE: My comment w o u l d be t h a t t h e 

r u l e r e q u i r e s p r o o f o f n o t i c e , n o t p r o o f o f 

r e c e i p t . We have no c o n t r o l o v e r w h e t h e r t h e 

r e c o r d l a n d o w n e r chooses t o r e c e i v e i t or w h e t h e r 

h i s a g e n t chooses t o r e c e i v e i t . 

MR. STOVALL: Now, Mr. V a v e r a , l e t me 

j u s t a d v i s e you on t h i s one. A p p a r e n t l y y o u ' r e 

n o t i n c l u d e d i n t h e d i s c u s s i o n we're h a v i n g 

because you d i d n ' t g e t a n y t h i n g , a c c o r d i n g t o Mr. 

Cheney. 
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MR. VAVERA: I d i d n ' t g e t n o t h i n g f r o m 

anybody. 

MR. STOVALL: The d i s c u s s i o n t h a t i s 

g o i n g on does n o t i n v o l v e you s p e c i f i c a l l y , j u s t 

f o r y o u r i n f o r m a t i o n . 

MR. VAVERA: W e l l , i t s h o u l d . 

MR. STOVALL: I know i t does. T h a t ' s 

s e p a r a t e i s s u e . 

MR. VAVERA: Okay. 

MR. STOVALL: I d o n ' t mean t o e x c l u d e 

you. I'm j u s t , s a y i n g a t t h i s p o i n t t h e i s s u e i s 

s o m e t h i n g d i f f e r e n t t h a n s e r v i c e upon you. We'I 

ge t t o t h a t , I assume — 

MR. VAVERA: Except f o r , l i k e , t h e one 

t o Lawrence Woodard. 

MR. STOVALL: Pardon? 

MR. VAVERA: L i k e t h e l e t t e r t o 

Lawrence Woodard. I t was m a i l e d t o R i c h a r d 

P a t t o n . 

MRS. VAVERA: But we p u r c h a s e d l a n d 

f r o m Lawrence i s why we f e e l l i k e — 

MR. VAVERA: I mean, i t ' s h i s l a n d --

MR. STOVALL: Excuse me j u s t a second. 

I f you f o l k s w i l l s i t p a t i e n t l y f o r a moment, 

I ' l l g i v e you t h e o p p o r t u n i t y t o say s o m e t h i n g . 
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But l e t ' s t r y t o keep some semblance or o r d e r i n 

h e r e . 

I assume Mr. B i c h a n i s n o t r e p r e s e n t i n g 

you; i s t h a t c o r r e c t ? 

MR. VAVERA: No. 

MR. STOVALL: You're r e p r e s e n t i n g 

y o u r s e l v e s . W e ' l l a d d r e s s y o u r c o n c e r n s , y o u r 

s p e c i f i c c o n c e r n s i n j u s t a moment. L e t ' s f i n i s h 

w i t h Mr. B i c h a n and t h e o t h e r p a r t i e s and t h e n 

w e ' l l g e t t o you. I'm c e r t a i n l y n o t t r y i n g t o 

e x c l u d e you. I'm j u s t s a y i n g l e t ' s keep an o r d e r 

as t o how we d e a l w i t h i t . W e ' l l d e a l w i t h you 

s e p a r a t e l y because a p p a r e n t l y you've g o t a 

s e p a r a t e s i t u a t i o n t h a t we need t o be aware o f . 

MR. BICHAN: There i s no r e c e i p t f r o m 

t h e US Department o f Land Management. T h i s i s no 

e v i d e n c e t h a t t h e y r e c e i v e d i t . N o t i c e i s 

r e q u i r e d , e v i d e n c e o f n o t i c e . There i s no 

e v i d e n c e o f n o t i c e . There i s no e v i d e n c e o f 

n o t i c e t o Kay Gre e r . 

MR. NOBIS: Excuse me, Mr. B i c h a n . 

I t ' s r i g h t t h e r e . 

MR. STOVALL: Excuse me. 

MR. NOBIS: That was t h e p a r t o f t h e 

package we handed them. I'm s o r r y , Mr. S t o v a l l . 
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MR. BICHAN: Oh. 

MR. STOVALL: A g a i n Mr. B i c h a n i s 

a r g u i n g t h a t u n l e s s t h e y s i g n f o r i t and r e c e i v e 

i t , i f I am c o r r e c t , y o u r argument i s t h a t u n l e s s 

t h e y a c t u a l l y s i g n t h e c a r d , t h e p e r s o n t o whom 

i t ' s a d d r e s s e d , t h e owner o f t h e l a n d , t h e n i t i s 

n o t n o t i c e . 

My a d v i c e t o t h e Examiner i s t h a t i f i t 

i s m a i l e d t o t h a t p e r s o n , t h e n i t i s n o t i c e t o 

t h a t p e r s o n . I f i t i s m a i l e d , i f we have p r o o f 

t h a t i t was m a i l e d t o t h e BLM, t h e n t h a t n o t i c e 

r e q u i r e m e n t has been s a t i s f i e d . 

L i k e w i s e w i t h — you s a i d G r e e r ; i s 

t h a t t h e name? What was t h e name? 

MR. BICHAN: Fay Gree r . 

MR. STOVALL: I f t h e r e i s p r o o f o f t h a t 

ma i 1 i ng — 

MR. BICHAN: So my u n d e r s t a n d i n g i s 

t h a t i t i s t h e p o s i t i o n o f t h e Bureau or t h e 

Department t h a t any s t a t e m e n t o f m a i l i n g 

s a t i s f i e s t h e r u l e ? 

MR. STOVALL: Re q u i r e m e n t o f c e r t i f i e d 

m a i l , r e t u r n r e c e i p t . And t h e r e i s no — n e i t h e r 

t h e p a r t y m a i l i n g i t nor t h e D i v i s i o n can c o n t r o l 

w h e t h e r t h a t p a r t y w i l l a c t u a l l y a c c e p t , r e c e i v e 
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t h a t m a i l . Now, i f t h e r e ' s some d e f i c i e n c y i n 

t h a t m a i l i n g , i n t h a t p r o c e s s i n t h e m a i l i n g i n 

t h e a d d r e s s , t h e n t h a t i s a n o t h e r i s s u e . 

But i f i t i s m a i l e d t o a p a r t y o f 

r e c o r d o r t o an i n t e r e s t e d p a r t y , i t i s t h e 

m a i l i n g w h i c h s a t i s f i e s t h a t . That i s why I'm 

r e q u e s t i n g t h e a f f i d a v i t t o f u r t h e r s u p p l e m e n t 

t h e p r o o f t h a t t h e m a i l i n g has been made, t h a t 

t h e i t e m s have been d e p o s i t e d . R e t u r n r e c e i p t , 

c e r t i f i e d m a i l . 

MR. BICHAN: I w o u l d l i k e t o see t h e 

r e c e i p t s f r o m t h e Bureau o f Management [ s i c ] and 

Fay G r e e r . 

MR. STOVALL: Are you t a l k i n g a b o u t t h e 

g r e e n c a r d or t h e s l i p t h a t i n d i c a t e s t h a t i t 

was — 

MR. BICHAN: The r e t u r n r e c e i p t . 

E i t h e r r e j e c t e d or — w a i t a m i n u t e . The r e t u r n 

r e c e i p t s t a t e s by whom i t was r e c e i v e d o r i f i t 

was r e f u s e d . The r e t u r n r e c e i p t s a r e a l w a y s 

r e t u r n e d . 

Now, t h e f a i l u r e t o p u t t h o s e r e c e i p t s 

i n t h a t have been r e t u r n e d t o them f o r t h e Bureau 

o f Land Management and f o r Fay Greer i n d i c a t e s 

t h a t t h e s e p e o p l e have no knowledge and have 
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never been p r e s e n t e d w i t h i t because t h e y have 

n o t r e j e c t e d i t , and t h e r e i s no e v i d e n c e i t was 

ev e r r e j e c t e d . There i s no e v i d e n c e t h a t t h e y 

e v e r r e c e i v e d a n y t h i n g . 

MR. STOVALL: You've made y o u r 

a r gument, and I ' v e made my r e c o m m e n d a t i o n t o t h e 

Examiner. So I t h i n k t h a t i s t h e s t a t u s o f t h a t 

m a t t e r . 

EXAMINER STOGNER: I t h i n k we need t o 

move on t o o t h e r m a t t e r s . I t has been so n o t e d , 

and we have i t on t h e r e c o r d a t t h i s t i m e . We do 

need t o move on t o s o m e t h i n g e l s e . 

MR. BICHAN: My o t h e r o b j e c t i o n t o t h e 

e x h i b i t s i s t h a t t h e s e a r e a l l r e q u i r e d p r i o r t o 

i s s u a n c e o f any a p p r o v a l o f a p p l i c a t i o n and 

b e l o n g as p a r t o f t h e a p p l i c a t i o n . And t h e 

r e c e i p t s were n o t s u b m i t t e d as p a r t o f t h a t 

a p p l i c a t i o n and p r o o f . 

MR. STOVALL: You're r e p e a t i n g y o u r 

o b j e c t i o n ; i s t h a t c o r r e c t ? T h e re's no g r e e n 

c a r d f o r t h o s e two s p e c i f i c — 

MR. BICHAN: No. No. A l l g r e e n 

c a r d s . T h i s i s n o t t h e t i m e t o s u b m i t them. 

These, t o a l l o w t h e a p p l i c a t i o n t o go t h r o u g h , 

s h o u l d have been s u b m i t t e d b e f o r e . And I o b j e c t 
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t o them b e i n g s u b m i t t e d now a f t e r t h e a p p l i c a t i o n 

has been a p p r o v e d . 

MR. STOVALL: The a p p l i c a t i o n has been 

d e t e r m i n e d t o be a p p r o v a b l e , n o t w i t h s t a n d i n g t h e 

lan g u a g e o f t h e l e t t e r t h a t went o u t . L e t ' s g e t 

more t o t h e s u b s t a n c e . 

MR. BICHAN: I w o u l d l i k e t o -- w a i t a 

second. N o t w i t h s t a n d i n g t h e l e t t e r t h a t went 

o u t , I have been a d v i s e d t h a t i t was a p p r o v e d . 

T h a t ' s n o t t r u e ? 

MR. STOVALL: At t h i s p o i n t t h e 

a p p r o v a l i s i n — t h e p r a c t i c a l e f f e c t o f t h e 

a p p r o v a l i s t h a t i t i s n o t e f f e c t i v e . The 

Examiner, i n t h i s o r d e r , w i l l i s s u e a new o r d e r 

w h i c h w i l l e i t h e r a p p r o v e or deny t h e 

a p p l i c a t i o n . I f i t a p p r o v e s i t , i t may be t h e 

same c o n d i t i o n s as o c c u r r e d w i t h t h e l e t t e r t h a t 

went o u t , and i t may n o t be. 

For a l l p r a c t i c a l p u r p o s e s , as o f t h e 

t i m e t h i s m a t t e r i s s e t f o r h e a r i n g , t h e r e i s n o t 

an a p p r o v a l f o r t h e T i e r r a L a n d f a r m f a c i l i t y . 

T h i s o r d e r w i l l d e t e r m i n e w h e t h e r t h e r e ' s an 

a p p r o v a l f o r i t o r n o t , n o t t h e l e t t e r . 

As I s t a t e d a t t h e b e g i n n i n g , t h e 

b u r d e n i s s t i l l on t h e a p p l i c a n t t o d e m o n s t r a t e 
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t h a t i t s h o u l d be a p p r o v e d . 

MR. BICHAN: Then you have no 

a p p r o v a l ? 

THE WITNESS: W e l l , I'm g o i n g by t h e 

l e t t e r t h a t was s e n t t o us. To my u n d e r s t a n d i n g 

i t was a p p r o v e d b u t p l a c e d i n s u s p e n s i o n p e n d i n g 

t h i s h e a r i n g . 

MR. STOVALL: And t h a t i s -- y e s , t h a t 

i s t h e langu a g e o f t h e l e t t e r . I am t e l l i n g you 

a t t h i s p o i n t t h a t t h e e f f e c t i s t h a t by p l a c i n g 

i t i n s u s p e n s i o n and s e t t i n g t h i s m a t t e r f o r 

h e a r i n g , t h i s o r d e r w i l l make t h a t d e t e r m i n a t i o n 

and w i l l s e t f o r t h t h e c o n d i t i o n s . 

As I t o l d you a t t h e b e g i n n i n g o f t h i s 

t h i s i s an e v o l v i n g p r o c e s s w i t h t h e D i v i s i o n . 

And we a r e g o i n g t o l o o k a t s u b s t a n c e i n t h i s 

case. T i e r r a has no a u t h o r i t y a t t h i s t i m e t o 

commence c o n s t r u c t i o n o f t h e f a c i l i t y . 

THE WITNESS: We u n d e r s t a n d t h a t . 

MR. STOVALL: And w h e t h e r t h a t i s due 

t o a s u s p e n s i o n o f an a p p r o v a l or a d e t e r m i n a t i o 

o f a p p r o v a b i l i t y s u b j e c t t o t h e h e a r i n g , t h e n e t 

r e s u l t i s t h e same. T i e r r a does n o t have an 

a p p r o v a l u n t i l t h i s o r d e r , t h e o r d e r i s e n t e r e d 

by t h i s D i v i s i o n . 

RODRIGUEZ-VESTAL REPORTING 
(505) 988-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

2 0 

2 1 

2 2 

2 3 

24 

2 5 

65 

Q. (BY MR. BICHAN) On y o u r a p p l i c a t i o n , 

t y p e o f o p e r a t i o n , you s t a t e : "These s u b s t a n c e s 

w i l l be l a n d f a r m e d . They w i l l be s p r e a d and t h e n 

t u r n e d p e r i o d i c a l l y i n a c c o r d a n c e w i t h t h e 

d e t e r m i n e d s c h e d u l e based on t h e degree o f 

c o n t a m i n a t i o n f o r each j o b . They w i l l be s p r e a d 

and t r e a t e d , and a s e l e c t c e i l w i l l be p r o p o s e d 

d e d i c a t e d t o b i o l o g i c a l t e c h n o l o g y f o r 

r e m e d i a t i o n . " 

I s t h a t what you i n t e n d t o do on t h a t 

p r o p e r t y ? 

A. Yes, s i r . 

Q. You've j u s t s t a t e d h e r e t h a t you a r e 

g o i n g t o add m o i s t u r e t o t h e p r o p e r t y ? 

A. Only as a p p r o v e d by t h e OCD, and I 

b e l i e v e I s a i d t h a t a t t h e same t i m e . 

Q. But you d i d n o t say t h a t i n t h i s 

a p p l i c a t i o n . So t h i s a p p l i c a t i o n does n o t i n 

t r u t h d e m o n s t r a t e what you i n t e n d t o do? 

A. Mr. B i c h a n , t h e a p p l i c a t i o n was 

s u b m i t t e d . There were some q u e s t i o n s r a i s e d , and 

some o t h e r a d d i t i o n a l i n f o r m a t i o n was s u b m i t t e d . 

And t h e a d d i t i o n o f m o i s t u r e was d i s c u s s e d . And 

t h e a p p l i c a t i o n , I t h i n k , has t o c o n s i s t o f t h e 

r e q u e s t f o r a d d i t i o n a l i n f o r m a t i o n as w e l l as 
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t h i s s p e c i f i c a p p l i c a t i o n . 

Q. So t h e r e has been a l o t o f o t h e r 

c o n v e r s a t i o n s and d i s c u s s i o n s a b o u t how t h i s i s 

g o i n g t o go b e s i d e s t h e r e q u e s t s w h i c h you t h i n k 

a r e p a r t o f t h e a p p l i c a t i o n ? 

A. They a r e a l l o f r e c o r d . They were 

s p e c i f i c r e q u e s t s by t h e OCD i n w h i c h we 

r e p l i e d . 

Q. A l l r i g h t . Are you a c q u a i n t e d w i t h 

Roger Anderson? 

A. Yes, s i r . 

Q. Have you been i n c l o s e c o n t a c t w i t h him 

c o n c e r n i n g t h i s a p p l i c a t i o n ? 

A. Cl o s e c o n t a c t ? 

Q. Yes. 

A. No, s i r . I ' v e been i n c o n t a c t w i t h 

him. 

Q. A l l r i g h t . 

A. I d o n ' t u n d e r s t a n d y o u r d e f i n i t i o n o f 

c l o s e . 

Q. W e l l , have you d i s c u s s e d how t h i s 

p r o p e r t y i s t o be fa r m e d w i t h Mr. Anderson? 

A. Only t h r o u g h t h e a p p l i c a t i o n p r o c e s s 

and t h e r e q u e s t f o r a d d i t i o n a l i n f o r m a t i o n . 

Q. A l l r i g h t . I n t h e E x h i b i t 1, i n t h e 
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d o c k e t , R o b e r t A nderson — 

MR. HALE: C o u l d you r e f e r him t o — 

Q. (BY MR. BICHAN) Sent a memorandum? 

MR. HALE: C o u l d you g i v e him a d a t e on 

t h a t , g i v e him t h e d a t e o f t h a t ? 

Q. (BY MR. BICHAN) -- t o Bobby Myers a t 

A i r Q u a l i t y , d a t e d August 19, r e q u e s t i n g t h e 

d e t e r m i n a t i o n as t o w h e t h e r or n o t an a i r q u a l i t y 

p e r m i t was r e q u i r e d . D i d you d i s c u s s t h a t w i t h 

Mr. Anderson? 

A. I d i d n o t , no, s i r . 

Q. Do you know o f anybody i n y o u r 

o p e r a t i o n t h a t d i d t h a t , d i s c u s s t h a t w i t h him? 

A. I'm n o t s u r e . I d o n ' t know w h e t h e r 

anybody d i s c u s s e d i t w i t h him or n o t . 

Q. You're t h e p r i n c i p a l o p e r a t i n g o f f i c e r ? 

A. Yes, s i r . 

Q. The f i l e shows t h a t on August 27 Mr. 

Ande r s o n s e n t a memorandum t o Mr. Myers s t a t i n g 

t h a t : "The p r i n c i p a l o f t h i s l a n d f a r m o p e r a t i o n 

i s t o add m o i s t u r e and n u t r i e n t s t o t h e s o i l and 

t h e n t o d i s k o v e r t o enhance b i o d e g r a d a t i o n . 

T h i s t y p e o f o p e r a t i o n r e l i e s on b i o c h e m i c a l and 

p h y s i c a l breakdowns as opposed t o v o l a t i l i z a t i o n 

o f h y d r o c a r b o n s . " 
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D i d you d i s c u s s t h a t w i t h Mr. Anderson? 

A. I b e l i e v e t h a t someone i n our f i r m has 

d i s c u s s e d i t w i t h him. 

Q. And you agr e e w i t h t h a t ? 

A. Yes, s i r . 

Q. And t h a t i s n o t i n c l u d e d i n t h i s 

a p p l i c a t i o n ? 

A. Mr. B i c h a n , I'm g o i n g t o say a g a i n 

t h a t , no, i t was n o t i n c l u d e d i n t h e 

a p p l i c a t i o n . T h a t ' s a d d i t i o n a l i n f o r m a t i o n t h a t 

was s u b m i t t e d as a r e s u l t o f t h e a p p l i c a t i o n . 

And t h e y r e q u e s t e d — t h e r e ' s some o t h e r 

i n f o r m a t i o n i n t h e r e , I b e l i e v e , as w e l l t h a t was 

s u b m i t t e d a f t e r t h e a p p l i c a t i o n was s u b m i t t e d . 

And I'm s u r e t h a t y o u ' r e w e l l aware 

t h a t you s u b m i t an a p p l i c a t i o n and i f t h e y have 

q u e s t i o n s , t h e y ask them and you r e s p o n d t o 

them. And t h a t ' s t h e p r o c e s s t h a t t o o k p l a c e 

h e r e . 

Q. My q u e s t i o n t o you i s , do you i n t e n d t o 

r e l y on b i o c h e m i c a l and p h y s i c a l breakdown o f 

c o n t a m i n a n t s as opposed t o v o l a t i l i z a t i o n o f t h e 

h y d r o c a r b o n s as s t a t e d i n t h a t memorandum t h a t 

you have b e f o r e you? 

A. T h a t ' s c o r r e c t . 
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Q. No v o l a t i l i z a t i o n ? 

A. No, I d i d n ' t say t h a t t h e r e w o u l d be no 

v o l a t i l i z a t i o n . 

Q. Are you a c q u a i n t e d w i t h t h e memorandum 

of — have you seen t h e memorandum f r o m t h e A i r 

Q u a l i t y Bureau d a t e d August 28? 

A. No, s i r , I have n o t . 

Q. I n a d d i t i o n t o t h e memorandum o f August 

27, t h e A i r Bureau a l l e g e s t h a t Anderson has 

a d v i s e d t h a t T i e r r a p r o p o s e s t o l a n d f a r m and t h a t 

t h e l a n d f a r m i s i n t e n d e d t o u t i l i z e a 

b i o r e r n e d i a t i o n p r o c e s s t o r e d u c e t h e 

c o n c e n t r a t i o n o f heavy end h y d r o c a r b o n s t o OCD 

l e v e l s and t h a t a 1-acre p l o t w i l l be used t o 

d e m o n s t r a t e t h e e f f e c t i v e n e s s o f t h e p r o j e c t and 

t h e n w i l l be expanded t o i n c l u d e 21.9 a c r e s . 

A. T h a t ' s c o r r e c t . 

Q. So t h e n you a r e o n l y g o i n g t o l a n d f a r m 

one a c r e — 

A. No, s i r . 

Q. — u n t i l t h e e f f e c t i v e n e s s has been 

d e m o n s t r a t e d ? 

A. No, s i r . 

Q. The l a n d f a r m i s i n t e n d e d t o u t i l i z e 

r e m e d i a t i o n t o r e d u c e t h e c o n c e n t r a t i o n . I n t h e 
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i n i t i a l phase a 1-acre p l o t w i l l be used t o 

d e m o n s t r a t e t h e e f f e c t i v e n e s s and t h e n w i l l be 

expanded t o i n c l u d e t h e 2 2 - a c r e s i t e . T h a t ' s 

f a l s e ? 

A. No, s i r . 

Q. You do n o t i n t e n d t o do t h a t ? 

A. T h a t ' s e x a c t l y r i g h t . T h a t ' s e x a c t l y 

how we i n t e n d t o do i t . 

Q. So you a r e g o i n g t o do one and t h e n --

A. We a r e g o i n g t o do one a c r e where we 

add b i o r e m e d i a t i o n . The r e s t o f t h e l a n d f a r m 

w i l l u t i l i z e n a t u r a l b i o d e g r a d a t i o n . 

Q . Mean i n g ? 

A. Mr. B i c h a n , I t h i n k I e x p l a i n e d i t 

p r e t t y — 

Q. I d o n ' t u n d e r s t a n d b i o d e g r a d a t i o n . 

A. B i o d e g r a d a t i o n . N a t u r a l b a c t e r i a t h a t 

o c c u r . One a c r e i s g o i n g t o have i t added t o 

i t . The r e s t o f i t , we're g o i n g t o depend on t h e 

n a t u r a l b a c t e r i a and b i o l o g i c a l a c t i v i t y t h a t 

w i l l t a k e p l a c e under t h e p r o p e r c o n d i t i o n s . 

Q. There w i l l be no v o l a t i l i z a t i o n ? 

A. No, s i r . I d i d n ' t say t h e r e w o u l d be 

no v o l a t i l i z a t i o n . 

Q. And you d i d n o t say t h a t i t w i l l be 
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A. We do n o t i n t e n d t o use i t f o r 

v o l a t i l i z a t i o n . 

Q. I t w i l l n o t be used? 

A. I t ' s our b e l i e f t h a t most o f t h o s e 

l i g h t ends, by t h e t i m e t h e y r e a c h our l a n d f a r m , 

w i l l a l r e a d y have been v o l a t i l i z e d . 

Q. I ask you t o l o o k a t t h e memorandum. 

A. I d o n ' t u n d e r s t a n d t h e memorandum. 

MR. HALE: I d o n ' t u n d e r s t a n d h i s 

q u e s t i o n . My c l i e n t i s n o t a p a r t y t o t h e 

memorandum. What's y o u r q u e s t i o n ? I f he's r e a d 

t h e memorandum, or how he's g o i n g t o o p e r a t e i t ? 

MR. BICHAN: No. The OCD has done 

s o m e t h i n g h e r e , and I want t o know w h e t h e r or n o t 

i t i s done w i t h t h e c o n c u r r e n c e o f T i e r r a — 

MS. BROWN: I can c l a r i f y t h i s . 

MR. BICHAN: — C o r p o r a t i o n . I want t o 

t o know w h e t h e r i t ' s been done w i t h t h e 

c o n c u r r e n c e — 

MR. HALE: Okay. T h a t ' s what I'm 

s a y i n g . Ask him t h o s e q u e s t i o n s . 

MR. BICHAN: -- by t h e OCD w i t h o u t t h e 

c o n c u r r e n c e . 

MR. HALE: I t w i l l be h e l p f u l i f you'd 

RODRIGUEZ-VESTAL REPORTING 
(505) 988-1772 



1 
J. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

2 0 

2 1 

2 2 

2 3 

24 

2 5 

ask him t h o s e q u e s t i o n s . 

MR. STOVALL: L e t me back up and j u s t 

say t h a t w h a t e v e r i s g o i n g t o be done w i l l be 

done under t h e d i r e c t i o n o f t h e OCD. And i f t h e 

OCD imposes t h e r e q u i r e m e n t , t h e a p p l i c a n t w i l l 

c o n c u r w i t h t h o s e r e q u i r e m e n t s i f t h e y ' r e g o i n g 

t o o p e r a t e t h e f a c i l i t y . 

Does t h a t answer y o u r q u e s t i o n w i t h 

r e s p e c t t o t h a t ? 

MR. BICHAN: No. 

MR. STOVALL: Now you can ask a 

s p e c i f i c q u e s t i o n . 

MR. STOVALL: The p u r p o s e h e r e i s , 

a c c o r d i n g t o t h e memorandum, t h e OCD wants t o 

know w h e t h e r or n o t an A i r Q u a l i t y p e r m i t i s 

r e q u i r e d . 

MR. STOVALL: C o r r e c t . 

MR. BICHAN: And t h e y make s t a t e m e n t s 

t o Bobby Myers c o n c e r n i n g how t h i s i s g o i n g t o b 

o p e r a t e d . 

MR. STOVALL: C o r r e c t . 

MR. BICHAN: And upon t h o s e s t a t e m e n t s 

t h e r e i s a f i n d i n g by Bobby Myers t h a t i t w i l l 

n o t be r e q u i r e d . 

MR. STOVALL: C o r r e c t . Those document 
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speak f o r t h e m s e l v e s , 

MR. BICHAN: I f t h e s e s t a t e m e n t s a r e 

n o t t r u e and he d i d n o t t e l l t h e Depart m e n t t h i s , 

t h e n i t a p p e a r s t h a t t h e Department has on i t s 

own c r e a t e d a s c e n a r i o t h a t i s n o t t r u e t o a v o i d 

a l a n d use p e r m i t -- I mean, t h e A i r Q u a l i t y 

p e r m i t . 

I f t h i s i s n o t g o i n g t o be what's 

h a p p e n i n g — r i g h t h e r e , t h e Bureau has r e c e i v e d 

y o u r r e q u e s t and l i s t e d b elow i s a summary o f my 

u n d e r s t a n d i n g o f t h e p r o p o s e d p r o j e c t . T h i s i s 

Bobby Myers back t o Anderson who asked t h i s . 

" T i e r r a p r o p o s e t o a c c e p t s o l i d s and 

s l u d g e s , l a n d f a r m t o r e d u c e t o h y d r o c a r b o n s . The 

l a n d f a r m i s i n t e n d e d t o u t i l i z e b i o r e r n e d i a t i o n t o 

re d u c e t h e c o n c e n t r a t i o n s o f heavy-end 

h y d r o c a r b o n s t o a c c e p t e d l e v e l s . I n t h e i n i t i a l 

phase a 1-acre p l o t w i l l be used t o d e m o n s t r a t e 

t h e e f f e c t i v e n e s s o f t h e p r o j e c t and t h e n w i l l be 

expanded t o use 22 a c r e s o f t h e s i t e f o r 

b i o r e m e d i a t i o n . 

"The L a n d f a r m ' W i l l N o t,' i n c a p i t a l s , 

"be used f o r v o l a t i l i z a t i o n o f l i g h t ends i n t h e 

atmosphere t o r e d u c e c o n t a m i n a t e d s o i l . Water i s 

t o be added t o t h e c o n t a m i n a t e d s o i l t o enhance 
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t h e b i o r e m e d i a t i o n and w i l l a l s o a i d i n 

s u p p r e s s i n g w i n d b l o w n d u s t f r o m t h e a r e a . 

" S i n c e t h e p r o j e c t w i l l n o t be 

r e l e a s i n g h y d r o c a r b o n s t o t h e atmosphere and t h e 

d u s t s u p p r e s s i o n i s t o be used, t h e n an A i r 

Q u a l i t y p e r m i t i s n o t r e q u i r e d . " 

And I s i m p l y want t o know i f t h a t i s i n 

f a c t i s t h e t r u t h and i s t h a t what you i n t e n d t o 

do? 

A. I f t h a t ' s what we a r e — t h a t ' s t h e 

b a s i c i n t e n t , was t o have a s p e c i f i c 1-acre p l o t 

t o d e m o n s t r a t e t h e a d d i t i o n o f b a c t e r i a f o r 

b i o r e m e d i a t i o n . The r e s t o f t h e p l o t i s n a t u r a l 

b i o d e g r a d a t i o n and n a t u r a l b i o r e m e d i a t i o n . And 

t h i s i s e x a c t l y what we i n t e n d t o do and any 

o t h e r i t e m s t h a t we a r e i n s t r u c t e d t o do a t t h a t 

s i t e , i f we're i n s t r u c t e d t o do i t by t h e OCD. 

Q. D i d you t e l l Roger Anderson t h a t you 

ar e g o i n g t o add w a t e r t o enhance t h e r e m e d i a l 

p r o c e s s and t o s u p p r e s s w i n d b l o w n d u s t f r o m t h e 

area? 

A. I n our i n i t i a l a p p l i c a t i o n , I b e l i e v e 

we d i s c u s s e d t h a t o v e r t h e 1-acre s i t e t h a t we 

t a l k e d a b o u t . And we have n o t i f i e d them t h a t we 

ar e w i l l i n g t o add w a t e r t o s u p p r e s s d u s t o v e r 
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t h e s i t e . I t h i n k t h a t ' s i n p a r t o f t h e r e p l i e s 

s u b s e q u e n t t o t h e a p p l i c a t i o n t h a t a r e c e r t a i n l y 

p a r t o f t h e a p p l i c a t i o n . 

Q. So t h e n t h e a p p l i c a t i o n now i s o f 

August 28, t h i s p a r t i c u l a r a p p l i c a t i o n has now 

been amended t o t h i s ? 

A. Whatever i s p a r t o f t h a t f i l e , I t h i n k 

t h a t t h e H e a r i n g Examiner and t h e OCD a r e w e l l 

aware t h a t t h a t ' s p a r t o f t h e a p p l i c a t i o n . I f 

t h e y ask f o r a d d i t i o n a l i n f o r m a t i o n and we 

r e s p o n d , t h e n t h a t ' s p a r t o f t h e a p p l i c a t i o n . I 

assume t h a t t h i s h e a r i n g i s g o i n g t o become p a r t 

of t h e a p p l i c a t i o n . 

Q. So t h i s s t a t e m e n t t h e n or s a y i n g t h a t 

t h e r e ' s no r e q u i r e m e n t i s n o t i n f a c t t h e f a c t s 

as you i n t e n d i t ? You a r e n o t g o i n g t o add w a t e r 

t o enhance t h e b i o r e m e d i a t i o n and a l s o t o 

s u p p r e s s d u s t ? That i s n o t y o u r i n t e n t ? 

A. That i s e x a c t l y our i n t e n t . 

Q. A l l r i g h t . 

A. I f t h a t ' s p a r t o f t h e a p p r o v e d 

p r o c e s s . 

Q. I f that, i s p a r t o f t h e a p p r o v e d 

p r o c e s s ? 

A. Yes, s i r . We a r e n ' t g o i n g t o do 
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a n y t h i n g o u t t h e r e t h a t ' s n o t a p p r o v e d by t h e 

OCD . 

Q. Have you s t a t e d t o Roger Anderson 

y o u ' r e g o i n g t o do t h i s ? 

A. C e r t a i n l y . 

Q. You have s t a t e d t o Roger Anderson 

y o u ' r e g o i n g t o do t h i s ? 

MR. STOVALL: Do what, Mr. Bichan? I 

d o n ' t u n d e r s t a n d . 

A. We e x p r e s s e d our w i l l i n g n e s s t o do 

t h a t . 

EXAMINER STOGNER: Mr. S t o v a l l ? 

MR. STOVALL: L e t me back up and make 

s u r e t h a t you u n d e r s t a n d t h e p u r p o s e o f t h i s . 

We're n o t h e r e t o — l e t me r e p h r a s e t h a t . We 

ar e h e r e t o d e t e r m i n e what c o n d i t i o n s must be 

imposed upon t h e a p p l i c a n t i f t h i s f a c i l i t y i s t o 

be a p p r o v e d . 

The A i r Q u a l i t y Bureau, t h e l e t t e r t o 

w h i c h y o u ' r e r e f e r r i n g t o f r o m A i r Q u a l i t y i n 

c o m b i n a t i o n w i t h Mr. Anderson's f a c i l i t i e s — o r , 

excuse me, memorandums r e g a r d i n g t h e f a c i l i t y a r e 

i n f o r m a t i o n w h i c h can be used by t h e Examiner t o 

s e t f o r t h t h e c o n d i t i o n s . 

Now, y o u ' r e a s k i n g — i t sounds t o me 
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l i k e y o u ' r e s a y i n g you won't do u n l e s s t h e — i f 

t h e OCD t e l l s you t o . I d o n ' t t h i n k t h a t ' s t h e 

i n t e n t . I t h i n k t h e i n t e n t h e r e i s t o d e t e r m i n e , 

and we w o u l d l i k e y o u r i n p u t t o t h e e x t e n t t h a t 

i t can be h e l p f u l , t o d e t e r m i n e what c o n d i t i o n s 

must be imposed upon t h i s f a c i l i t y i f i t i s t o be 

p e r m i t t e d under t h e r e g u l a t i o n s o f t h e O i l 

C o n s e r v a t i o n D i v i s i o n . 

Now, i f t h e a d d i t i o n o f w a t e r t o h o l d 

down d u s t and e l i m i n a t e v o l a t i l i z a t i o n i s 

t e c h n i c a l l y sound, t h e n t h a t w i l l be a c o n d i t i o n 

o f t h i s f a c i l i t y . I f t h e y d o n ' t o p e r a t e i t i n 

a c c o r d a n c e w i t h t h o s e c o n d i t i o n s , t h e y a r e 

s u b j e c t t o t h e r e m e d i a l a c t i o n s o f t h e D i v i s i o n , 

i n c l u d i n g c o r r e c t i v e a c t i o n s and o t h e r 

e n f o r c e m e n t a c t i o n s as n e c e s s a r y . 

MR. BICHAN: I'm f u l l y aware o f t h a t . 

But what I'm r e a l l y c o n c e r n e d a b o u t i s t h e 

r e q u e s t f o r an A i r Q u a l i t y — w h e t h e r or n o t an 

A i r Q u a l i t y p e r m i t i s r e q u i r e d by OCD. 

MR. STOVALL: The OCD d o e s n ' t r e q u i r e 

one. You're t a l k i n g a b o u t t h e r e q u e s t by OCD? 

MR. BICHAN: The r e q u e s t by OCD t o t h e 

E n v i r o n m e n t a l Department as t o w h e t h e r or n o t an 

A i r Q u a l i t y p e r m i t i s r e q u i r e d r e a s o n a b l y , 
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because t h e y d o n ' t want t o g r a n t a p e r m i t t o 

l a n d f a r m i f an A i r Q u a l i t y p e r m i t i s r e q u i r e d — 

MR. STOVALL: Okay. 

MR. BICHAN: -- t o do such a t h i n g . 

And i n d o i n g so t h e y make s t a t e m e n t s c o n c e r n i n g 

t h a t t h e o p e r a t i o n i s t o be r u n a c c o r d i n g t o t h e 

copy o f t h e o r i g i n a l p e r m i t . 

MR. STOVALL: I t h i n k Mr. Cheney --

MR. BICHAN: Then t h e y f i n d t h a t t h a t 

i s nowhere near s u f f i c i e n t , so t h e n t h e y make 

c e r t a i n r e p r e s e n t a t i o n s t o Mr. Myers i n a v o i d a n c e 

a p p a r e n t l y o f h a v i n g t o g e t an A i r Q u a l i t y 

p e r m i t . 

And I'm c o n c e r n e d t h a t t h e s e s t a t e m e n t s 

a r e n o t d i r e c t e d as t o a d v i s i n g Bobby Myers how 

t h e s e p e o p l e i n t e n d t o do i t , b u t i s d i r e c t e d t o 

Bobby Myers so as he w i l l say no p e r m i t i s 

r e q u i r ed. 

And I'm t r y i n g t o f i n d o u t w h e t h e r t h e 

s t a t e m e n t s made by t h e Depart m e n t t h a t i n d u c e d 

Myers t o say t h a t under t h e s e c o n d i t i o n s i t i s 

n o t r e q u i r e d a r e i n f a c t t h e i n t e n t i o n s o f t h e 

a p p l i c a n t . And I t h i n k t h a t ' s a f a i r q u e s t i o n . 

MR. STOVALL: W e l l , I w i l l a d v i s e you, 

f o r y o u r i n f o r m a t i o n , t h a t even i f i t i s n o t t h e 
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I n t e n t i o n o f t h e a p p l i c a n t , i f he were t o answer 

t h a t q u e s t i o n no and t h e D i v i s i o n were t o 

d e t e r m i n e t h a t t h e s e s t e p s a r e n e c e s s a r y t o 

p r e v e n t A i r Q u a l i t y d i s c h a r g e s , t h e n t h e D i v i s i o n 

w i l l impose t h o s e r e q u i r e m e n t s upon T i e r r a 

r e g a r d l e s s o f w h e t h e r or n o t T i e r r a i n t e n d s t o do 

t h a t . They w i l l be t o l d t o do i t , i f t h a t i s t h e 

a p p r o p r i a t e a c t i o n . 

As Mr. Cheney has p o i n t e d o u t i n h i s 

r e s p o n s e , t h e p r o c e s s i s i t e r a t i v e . The 

a p p l i c a t i o n as f i l e d , a d d i t i o n a l c o n d i t i o n s can 

be imposed as t h e p r o c e s s c o n t i n u e s . T h i s p i e c e 

o f i n f o r m a t i o n can be used by t h e Examiner t o s e t 

f o r t h a d d i t i o n a l c o n d i t i o n s . I f t h o s e c o n d i t i o n s 

a r e d e t e r m i n e d t o be n e c e s s a r y , t h e n t h e 

a p p l i c a n t has a c h o i c e : E i t h e r he o p e r a t e s under 

t h o s e c o n d i t i o n s , or he d o e s n ' t o p e r a t e a t a l l . 

So we d o n ' t need, f r o m t h e D i v i s i o n ' s 

s t a n d p o i n t , i f t h e s e c o n d i t i o n s a r e n e c e s s a r y , 

t e c h n i c a l l y n e c e s s a r y t o p r e v e n t t h e i l l e g a l 

d i s c h a r g e o f a i r c o n t a m i n a n t s , t h e n t h o s e 

c o n d i t i o n s w i l l be s e t f o r t h and r e q u i r e d by t h e 

D i v i s i o n . And we w i l l n o t p e r m i t him t o 

v i o l a t e . I f he i n t e n d s t o d i s c h a r g e p o l l u t a n t s 

i n t o t h e t h e a i r w h i c h w o u l d make him s u b j e c t t o 
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t h e A i r Q u a l i t y B o a r d , r e q u i r e m e n t s f o r an A i r 

Q u a l i t y d i s c h a r g e p e r m i t , t h e n he w i l l have t o 

o b t a i n t h a t p e r m i t f r o m A i r Q u a l i t y . 

But i f A i r Q u a l i t y i s s a y i n g t h a t i f 

t h e y s a t i s f y t h e s e c o n d i t i o n s , t h a t w i l l n o t 

c o n s t i t u t e a d i s c h a r g e , t h e n OCD has t h e 

a u t h o r i t y t o impose t h e s e c o n d i t i o n s upon t h e 

o p e r a t i o n o f t h e f a c i l i t y . 

And our p u r p o s e a t t h i s h e a r i n g t o d a y 

i s t o d e t e r m i n e w h e t h e r or n o t t h o s e c o n d i t i o n s 

s h o u l d be imposed i n an e f f o r t t o e n s u r e t h a t 

t h i s f a c i l i t y o p e r a t e s i n c o m p l i a n c e w i t h t h e 

r u l e s . 

MR. BICHAN: I u n d e r s t a n d t h e y w i l l do 

t h a t . But I a l s o u n d e r s t a n d and, as s t a t e d i n 

h e r e , t h a t Roger Anderson f e l t t h a t a 

d e t e r m i n a t i o n by t h e A i r Q u a l i t y b o a r d , as t o 

wh e t h e r or n o t a p e r m i t was r e q u i r e d , s h o u l d be 

made b e f o r e t h e i s s u a n c e o f t h e f i n a l p e r m i t . 

MR. STOVALL: C o r r e c t . 

MR. BICHAN: And he has made s t a t e m e n t s 

c o n c e r n i n g how t h i s o p e r a t i o n i s t o be r u n , and 

t h o s e s t a t e m e n t s e l i c i t e d a f i n d i n g o f no p e r m i t 

r e q u i r e d . And what I want t o know i s : D i d Roger 

Anderson make t h o s e s t a t e m e n t s on h i s own t o keep 
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t h e A i r Q u a l i t y p e r m i t f r o m h a v i n g t o be 

i n v o l v e d ? Or i n f a c t i s t h i s -- d i d he i n f a c t 

g i v e t h e i n t e n t o f T i e r r a t o Mr. Myers, and does 

T i e r r a i n f a c t i n t e n d t o do t h i s and make i t p a r t 

o f t h e a p p l i c a t i o n ? 

MR. STOVALL: I d o n ' t t h i n k you h e a r d 

me, Mr. B i c h a n . I s a i d i t d o e s n ' t m a t t e r . I f we 

impose t h e c o n d i t i o n s , t h e y w i l l do i t . 

MR. BICHAN: I u n d e r s t a n d t h a t . But 

t h e y a l s o , i f t h e y a r e i n v i o l a t i o n o f t h e A i r 

Q u a l i t y A c t , must have a p e r m i t . 

MR. STOVALL: W e l l , t h a t ' s a 

c o n t r a d i c t i o n i n t e r m s . Yes, i f t h e y a r e g o i n g 

t o have an i n t e n t i o n a l d i s c h a r g e i n t o t h e a i r , 

t h e y must have a p e r m i t , o r t h e y a r e i n v i o l a t i o n 

o f t h e A i r Q u a l i t y A c t , y e s . 

MR. BICHAN: I f t h e y ' r e g o i n g t o do 

t h a t . And my q u e s t i o n i s — my c o n c e r n i s : 

These p e o p l e by t h e i r p e r m i t i n d i c a t e on t h e 

r e c o r d t h a t t h e y ' r e g o i n g t o r e m e d i a t e by 

e v a p o r a t i o n . And t h a t now t h e r e ' s a l l t h i s 

c o n v e r s a t i o n a b o u t w e t t i n g i t down and p r e v e n t i n g 

v o l a t i l i z a t i o n and p r e v e n t i n g d u s t . But t h a t ' s 

n o t t h e a p p l i c a t i o n b e f o r e t h i s . And i f t h e r e 

has been an amendment or a change, I t h i n k t h a t 

RODRIGUEZ-VESTAL REPORTING 
( 505 } 988-1772 



2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

20 

2 1 

2 2 

2 3 

2 4 

2 5 

8 2 

t h e p u b l i c o u g h t t o know what's g o i n g on h e r e . 

MR. STOVALL: I t ' s h e r e . You've g o t 

t h e e n t i r e package. 

MR. BICHAN: W e l l , he says t h a t t h e y 

a r e g o i n g s p r e a d i t on t h e g r o u n d and t u r n --

MR. HALE: I f I may make an o b j e c t i o n . 

MR. BICHAN: -- i t p e r i o d i c a l l y . 

MR. HALE: I f I may make an o b j e c t i o n . 

EXAMINER STOGNER: Mr. H a l e . 

MR. HALE: He had an o p p o r t u n i t y t o 

subpoena Mr. And e r s o n . I f t h o s e a r e t h e 

q u e s t i o n s he has, t h e y s h o u l d be d i r e c t e d t o 

him. 

My c l i e n t has s t a t e d t w i c e how t h e y 

i n t e n d t o o p e r a t e . Counsel f o r t h e OCD has 

s t a t e d t h a t t h e c o n d i t i o n s can be imposed a t t h e 

r e q u e s t o f OCD. I t h i n k we've e x h a u s t e d t h i s 

s u b j e c t . I t h i n k t h i s i s s i m p l y argument as t o 

m a t t e r s a l r e a d y o f r e c o r d . 

EXAMINER STOGNER: W i t h t h a t , Mr. Hale 

I a g r e e . 

So, Mr. B i c h a n , I s u g g e s t we move on t 

a n o t h e r t o p i c . 

Q. (BY MR. BICHAN) Now, Mr. Cheney, you 

have s t a t e d i n y o u r n o t i c e and you have s t a t e d 
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he r e t h a t t h e p r o d u c t s t h a t y o u ' r e b r i n g i n g f o r t h 

a r e n o n h a z a r d o u s . That i s n o t t r u e . They a r e 

h a z a r d o u s ; i s t h a t n o t t r u e ? 

A. They a r e c l a s s i f i e d by RCRA as 

non h a z a r d o u s o i l f i e l d w a s t e . 

EXAMINER STOGNER: For d e f i n i t i o n sake, 

what does RCRA s t a n d f o r ? 

THE WITNESS: Resource C o n s e r v a t i o n 

Recovery A c t . 

EXAMINER STOGNER: That i s f r o m t h e 

EPA, E n v i r o n m e n t a l P r o t e c t i o n Agency, o f t h e US 

Government; i s t h a t c o r r e c t ? 

THE WITNESS: Yes, s i r , t h a t ' s c o r r e c t . 

MR. STOVALL: A c t u a l l y i t ' s an a c t o f 

Congress. And t h e a b b r e v i a t i o n i s RCRA. 

Q. (BY MR. BICHAN) And i s i t n o t t r u e 

t h a t t h e d e t e r m i n a t i o n o f nonha z a r d o u s as t o o i l 

f i e l d w a s t e s and S u b c h a p t e r C was made f o r t h e 

pu r p o s e o f a v o i d i n g — I'm s o r r y -- was made f o r 

t h e p u r p o s e o f an e x e m p t i o n o f S u b c h a p t e r C and 

t h a t a l o n e ? 

A. Of an e x e m p t i o n ? 

Q. For an e x e m p t i o n . 

A . I d o n ' t know. 

Q. Of t h e r e q u i r e m e n t s o f S u b c h a p t e r C. 
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A. I t c e r t a i n l y i s an e x e m p t i o n , b u t I'm 

no t s u r e t h a t t h a t was t h e s p e c i f i c p u r p o s e . So 

I c a n ' t s t a t e t h a t . 

Q. And i s i t n o t t r u e t h a t , as a m a t t e r o f 

f a c t , t h e wa s t e s c o n t a i n a wide v a r i e t y o f 

h a z a r d o u s c o n s t i t u e n t s ? 

A. No, s i r , I d o n ' t b e l i e v e t h a t i s t r u e . 

Q. I s benzene a h a z a r d o u s c o n s t i t u e n t ? 

A. At c e r t a i n l y l e v e l s i t c o u l d be, y e s , 

s i r . 

Q. Yes, s i r . I s t o l u e n e a h a z a r d o u s 

c o n s t i t u e n t ? 

A. At c e r t a i n l e v e l s , c e r t a i n l y . 

Q. I s x y l e n e a h a z a r d o u s c o n s t i t u e n t ? 

A. To t h e b e s t o f my kn o w l e d g e , i t i s . 

Q. And do t h e s e m a t e r i a l s c o n t a i n such? 

A. C e r t a i n l y t h e y ' r e g o i n g t o be some 

m a t e r i a l s t h a t may c o n t a i n p o r t i o n s o f t h a t . But 

I t h i n k I s t a t e d p r e v i o u s l y , t h o s e a r e t h e l i g h t 

ends. And p r i m a r i l y w h a t's g o i n g t o be d e p o s i t e d 

on t h i s l a n d f a r m a r e g o i n g t o be t h e heavy end 

c a r b o n s , 

Q. So t h e r e w i l l be no t o l u e n e s , benzenes, 

or x y l e n e s ? 

A. I c a n ' t s t a t e t h a t u n e q u i v o c a l l y t h a t 
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11 be a b s o l u t e l y no benzenes, t o l u e n e s , 

a c t s , I b e l i e v e , have c e r t a i n l i m i t s t h a t 

be met, and t h e y w i l l n o t exceed t h o s e 

T i e r r a E n v i r o n m e n t a l , June 3, t o Kat h y 

e t t e r --

EXAMINER STOGNER: I s t h a t i n c l u d e d i n 

No . 1 ? 

MR. BICHAN: I t i s . 

EXAMINER STOGNER: What was t h e d a t e o f 

t e r ? 

MR. BICHAN: June 3. 

EXAMINER STOGNER: Okay. 

MR. BICHAN: 

Q. (BY MR. BICHAN) T h i s l e t t e r s t a t e s , 

" C o n t a m i n a t e d s o i l s r e c e i v e d a t t h e f a c i l i t i e s 

w i l l be s p r e a d w i t h i n 72 h o u r s o f r e c e i p t . 

T i e r r a w i l l d i s k s o i l s and a c t i v e c e l l s a minimum 

of one t i m e e v e r y two weeks. S u c c e s s i v e l i f t s o f 

c o n t a m i n a t e d s o i l s w i l l n o t be s p r e a d u n t i l a 

measurement o f t o t a l p e t r o l e u m h y d r o c a r b o n s i n 

p r e v i o u s l i f t s i s l e s s t h a n 100 p a r t s per m i l l i o n 

and t h e sum o f a l l a r o m a t i c h y d r o c a r b o n s i s l e s s 

t h a n 50 p a r t s per m i l l i o n and benzene i s l e s s 

t h a n 10 p a r t s p e r m i l l i o n . " 

t h e r e w i 

But t h e 

have t o 

l i m i t s . 

Q • 

Brown, 1 

E x h i b i t 

t h a t l e t 
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The p u r p o s e o f b r i n g i n g t h e s o i l t h e r e 

i s t o g e t r i d o f t o l u e n e , x y l e n e , and benzene 

down t o t h a t s a f e l e v e l ; i s t h a t n o t t r u e ? 

A . I f t h e y 're i n t h e s o i l s when t h e y 

ar r i v e , t h a t ' s t h e pu r p o se . 

Q • I f t h e y ' r e n o t i n t h e s o i l s , you 

wou I d n ' t be b r i n g i n g i t , w o u l d you? 

A . We m i g h t be t r e a t i n g i t f o r t o t a l 

p e t r o l e u m h y d r o c a r b o n s o f o t h e r t y p e s . 

Q • I s i t y o u r con t e n t i o n t h a t i t does 

con t a i n h a z a r d o u s waste? 

A. I t ' s my c o n t e n t i o n t h a t — no, s i r . I 

s a i d t h a t i t i s c l a s s i f i e d as no n h a z a r d o u s under 

t h e RCRA A c t . And t h a t ' s what we i n t e n d t o b r i n g 

t h e r e , i s non h a z a r d o u s o i l f i e l d w a s t e . 

Q. I t i s c l a s s i f i e d as nonha z a r d o u s f o r 

t h e p u r p o s e o f b e i n g exempt f r o m S u b c h a p t e r C, 

v e r y e x t r e m e r e q u i r e m e n t s . That i s t h e t r u t h , 

and you know t h a t t o be t r u e ? 

A. No, s i r . 

MR. HALE: I ' l l o b j e c t . He's asked and 

answer t h i s q u e s t i o n . 

Q. That i s n o t a s c i e n t i f i c d e t e r m i n a t i o n 

t h a t t h e y i n f a c t a r e n o n h a z a r d o u s . Those w a s t e s 

a r e h a z a r d o u s , a r e n ' t t h e y ? 
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MR. HALE: A g a i n he's asked and 

answered t h i s q u e s t i o n , Mr. Examiner. 

EXAMINER STOGNER: I b e l i e v e Mr. Cheney 

has answered t h a t q u e s t i o n , as t h e EPA has 
r 

c l a s s i f i e d t h i s as non h a z a r d o u s m a t e r i a l { o r o i l 

f i e l d w a s t e s . 

Now, do you want t o move on t o 

s o m e t h i n g e l s e ? 

MR. BICHAN: I w o u l d l i k e t o mark t h i s 

p o r t i o n o f t h e F e d e r a l R e g i s t e r as an e x h i b i t . 

EXAMINER STOGNER: Okay. You may do 

t h a t . Do you want t o i d e n t i f y i t f o r t h e r e c o r d 

a t t h i s t ime ? 

MR. BICHAN: Yes. T h i s i s t h e 

r e g u l a t o r y d e t e r m i n a t i o n o f o i l and gas 

g e o t h e r m a l e x p l o r a t i o n d e v e l o p m e n t and p r o d u c t i o n 

w a s t e s . And i t c o n t a i n s t h e — 

EXAMINER STOGNER: L e t me ask t h i s . 

What's t h e F e d e r a l R e g i s t e r c i t a t i o n up on t o p ? 

T h a t ' s what I want. 

MR. BICHAN: Volume 53, No. 129, 

Wednesday, J u l y 6, 1988. 

EXAMINER STOGNER: T h i s p a r t i c u l a r page 

i s p u t o u t by t h e — 

MR. BICHAN: Yes. Pages 25446 t h r o u g h 
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2 5 4 5 9 . And i t i s t h e p r e a m b l e t o t h e RCRA 

l e g i s l a t i o n . 

EXAMINER STOGNER: Th a n k y o u . You 

w o u l d l i k e t o mark t h a t as E x h i b i t No. 1? 

MR. BICHAN: I w o u l d . 

EXAMINER STOGNER: A r e t h e r e a n y 

o b j e c t i o n s t o — i s t h i s g o i n g t o be m a r k e d as 

B i c h a n E x h i b i t No. 1? 

MR. BICHAN: Yes. 

EXAMINER STOGNER: I ' l l e v e n go one 

s t e p f u r t h e r a n d t a k e a d m i n i s t r a t i v e n o t i c e o f 

any o t h e r EPA d o c u m e n t s t h a t t h a t p a r t i c u l a r 

d o c u m e n t s r e f e r s t o . 

MR. BICHAN: I b e g y o u r p a r d o n ? 

EXAMINER STOGNER: I ' l l t a k e 

j u r i s d i c t i o n a l n o t i c e o f any o t h e r EPA 

d o c u m e n t a t i o n t h a t t h a t p a r t i c u l a r p r e a m b l e 

a l l u d e s t o b e c a u s e , a f t e r a l l , we a r e s t i l l 

a u t h o r i z e d — o r t h i s E n v i r o n m e n t a l B u r e a u i s 

a u t h o r i z e d t o p r o c e e d u n d e r t h e RCRA r u l e s a n d 

r e g u 1 a t i o n s . 

MR. BICHAN: Do y o u w a n t t o e x a m i n e 

t h i s ? 

MR. HALE: He's t a k e n a d m i n i s t r a t i v e 

n o t i c e o f i t . 
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MR. STOVALL: A p p l i c a b l e f e d e r a l 

r e g u l a t i o n s w i t h r e s p e c t t o R e s o u r c e R e c o v e r y — 

w h a t e v e r i t i s -- A c t , RCRA. 

EXAMINER STOGNER: Do y o u h a v e any 

o t h e r q u e s t i o n s , Mr. B i c h a n ? 

MR. BICHAN: J u s t s p e c i f i c a l l y t h a t t h e 

p r e a m b l e s t a t e s t h a t EPA f o u n d o i l a n d gas and 

g e o t h e r m a l w a s t e o r i g i n a t i n g i n v e r y d i v e r s e 

e c o l o g i c a l s e t t i n g s a n d c o n t a i n a w i d e v a r i e t y o f 

h a z a r d o u s c o n s t i t u e n t s . 

EXAMINER STOGNER: So n o t e d . 

MR. BICHAN: T h a t EPA d o c u m e n t s 62 

damage c a s e s r e s u l t i n g i n management o f t h e s e 

w a s t e s f o u n d t h a t many w e r e i n v i o l a t i o n o f 

e x i s t i n g s t a t e a n d f e d e r a l r e q u i r e m e n t s . 

So I w a n t t h e d e p a r t m e n t , i f i t d o e s 

n o t u n d e r s t a n d t h a t t h e d e t e r m i n a t i o n o f 

n o n h a z a r d o u s o f t h e s e d r i l l i n g s o u r c e s i s f o r t h e 

p u r p o s e o f a v o i d i n g t h e s t r i n g e n t r e q u i r e m e n t o f 

S u b c h a p t e r C; i t i s n o t a d e t e r m i n a t i o n o f 

s c i e n t i f i c c o n t e n t ; t h a t i t d o e s i n f a c t c o n t a i n 

i t . 

MR. HALE: I ' l l o b j e c t t o t h a t a r g u m e n t 

as no f o u n d a t i o n . 

EXAMINER STOGNER: Thank y o u , Mr, H a l e . 
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MR. BICHAN: I t ' s i n t h e r e . 

EXAMINER STOGNER: I t ' s a l s o on t h e 

r e c o r d a t t h i s t i m e . 

Do you want t o c o n t i n u e , Mr. Bichan? 

MR. BICHAN: Yes. 

EXAMINER STOGNER: When I say do you 

have any c o n t i n u a t i o n , do you have any q u e s t i o n s 

o f Mr. Cheney? 

MR. BICHAN: Yes, I do. 

Q. (BY MR. BICHAN) Oh. Mr. Cheney, how 

do you i n t e n d t o a p p l y w a t e r t o t h i s 2 3 - a c r e 

s i t e ? 

A, However t h e p e r m i t r e q u i r e s . 

Q. You s u b m i t t e d e n g i n e e r i n g d r a w i n g s . Do 

you show on t h e r e how you i n t e n d t o a p p l y w a t e r ? 

A . No, s i r . 

Q. How w o u l d you i n t e n d t o a p p l y w a t e r ? 

A. I f t h e a d d i t i o n o f w a t e r i n f a c t 

becomes a r e q u i r e m e n t p a r t o f t h e p e r m i t , t h e r e 

w i l l be s e v e r a l d i f f e r e n t methods, e i t h e r by a 

s p r i n k l e r i r r i g a t i o n s ystem or w i t h a w a t e r 

t r u c k . 

Q. So my u n d e r s t a n d i n g i s t h a t you do n o t 

i n t e n d t o wet down t h i s g r o u n d u n l e s s t h e p e r m i t 

demands i t ; i s t h a t t r u e ? 
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A. We a r e g o i n g t o comply w i t h w h a t e v e r 

t h e p e r m i t r e q u i r e s . I f t h e p e r m i t r e q u i r e s us 

t o wet t h a t , we're g o i n g t o . I f f o r some 

t e c h n o l o g i c a l r e a s o n t h e y d o n ' t want t o us t o and 

i n s t r u c t us n o t t o , t h e n we w i l l n o t w a t e r i t . 

I d o n ' t know how t o make i t any c l e a r e r 

t h a t we a r e g o i n g t o comply w i t h t h e r e q u i r e m e n t s 

o f t h e p e r m i t t h a t i s i s s u e d . I f i t r e q u i r e s us 

t o w a t e r i t , t h a t ' s what we w i l l do. 

Q. Am I t o u n d e r s t a n d t h a t t h e 

r e q u i r e m e n t s o f t h e p e r m i t a r e t o be l a t e r 

d e t e r m i n e d and t h a t t h i s i s n o t i n f a c t what you 

i n t e n d t o do, t h e a p p l i c a t i o n h e r e ; t h e r e i s 

g o i n g t o be a d e t e r m i n a t i o n l a t e r on? 

A. Mr. B i c h a n , t h e r e a r e s p e c i f i c r e a s o n s 

i n some a r e a s n o t t o add w a t e r t o a p a r t i c u l a r 

s o i l t h a t m i g h t be b r o u g h t i n . I t h i n k I'm g o i n g 

t o r e i t e r a t e a g a i n t h a t t h i s i s a l l i n t h e p a r t 

of t h e p e r m i t a p p l i c a t i o n as i t e v o l v e d f r o m t h e 

o r i g i n a l p e r m i t . The d i s c u s s i o n s a r e i n t h e r e . 

And i f t h e p e r m i t r e q u i r e s us t o add w a t e r , 

t h a t ' s what we're g o i n g t o do. 

Q. So you t h e n do n o t have an a p p r o v e d 

p e r m i t a t t h i s t i m e , and you r e c o g n i z e t h a t ? 

A. W e i l , i t ' s my u n d e r s t a n d i n g , y e s , s i r . 
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I t h i n k t h a t was made p e r f e c t l y c l e a r j u s t a few 

m i n u t e s ago. 

Q. So t h a t i f t h e p e r m i t does n o t s p e l l 

o u t t h e r e q u i r e m e n t o f w a t e r , you w i l l n o t w a t e r ? 

A. T h a t ' s c o r r e c t . 

MR. HALE: 1 o b j e c t t o t h i s l i n e o f 

q u e s t i o n i n g . I t h i n k we've e x h a u s t e d t h i s 

d i s c u s s i o n f o r o v e r an h o u r . 

EXAMINER STOGNER: The w a t e r i s s u e I 

want t o c o n t i n u e . L e t Mr. B i c h a n q u e s t i o n Mr. 

Cheney on t h e w a t e r i s s u e . 

Mr. S t o v a l 1 ? 

MR. STOVALL: I f I may make a 

s u g g e s t i o n , t h o u g h , t o make t h i s i s s u e a l i t t l e 

more u s e f u l t o t h e Examiner. I t w o u l d seem t o me 

t h a t i t w o u l d be more b e n e f i c i a l t o a d d r e s s t h e 

b e n e f i t s and t h e t e c h n i c a l i s s u e s o f w h e t h e r or 

n o t w a t e r s h o u l d be a p p l i e d and why i n o r d e r f o r 

us t o make a d e t e r m i n a t i o n r a t h e r t h a n d i s c u s s --

a g a i n we've s a i d , i f t h e a p p l i c a n t w i l l comply 

w i t h our o p e r a t i o n s and i f changes a r e r e q u i r e d , 

we w i l l t h e n o r d e r t h a t t h o s e changes be made. 

But i f you w i l l a s s i s t us by g e t t i n g t o 

t h e i s s u e s o f t h e b e n e f i t s o f a d d i n g w a t e r or t h e 

r e a s o n s t o n o t keep t h e f a c i l i t y m o i s t , or any 
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o t h e r t e c h n i c a l s i d e o f t h a t , i t ' s c e r t a i n l y much 

more h e l p f u l t h a n t r y i n g t o g e t him t o say he's 

n o t g o i n g t o do what he's t o l d t o do. 

THE WITNESS: We w o u l d c e r t a i n l y be 

g l a d t o d i s c u s s t h o s e a s p e c t s . 

MR. BICHAN: No. I want t h e Commission 

t o u n d e r s t a n d t h a t i f t h e y do n o t o r d e r him t o , 

he w i l l n o t do i t r e g a r d l e s s o f t h e --

EXAMINER STOGNER: I f t h a t ' s what 

y o u ' r e a s k i n g , t h e n he has answered t h a t 

q u e s t i o n , and I s u g g e s t you move on t o s o m e t h i n g 

e l s e t h e n . 

MR. BICHAN: Okay. 

Q. (BY MR. BICHAN) So t h e n i n f a c t i f 

t h e r e ' s no o r d e r t o do so,, t o w a t e r , y o u ' r e n o t 

d i r e c t l y o r d e r e d t o w a t e r , you w i l l t h e n 

r e m e d i a t e by v o l a t i l i z a t i o n ? 

A. No, s i r . 

Q. How e l s e w o u l d you r e m e d i a t e ? 

A. There w i l l be n a t u r a l b i o d e g r a d a t i o n . 

There may be some v o l a t i l i z a t i o n , b u t i t ' s 

b a s i c a l l y n a t u r a l b i o d e g r a d a t i o n o f m a t e r i a l s . 

Q . There w i l l be? 

A. I c a n ' t say t h a t t h e r e a b s o l u t e l y won't 

be any v o l a t i l i z a t i o n o f a n y t h i n g o u t t h e r e . I 
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t h i n k t h a t anybody i n v o l v e d i n t h i s p r o c e s s knows 

t h a t you c a n ' t make t h a t k i n d o f s t a t e m e n t . But 

t h e v a s t m a j o r i t y o f i t i s g o i n g t o be deg r a d e d 

by n a t u r a l b i o d e g r a d a t i o n . 

Q. And I s t i l l d o n ' t know what t h a t i s . I 

asked you t o e x p l a i n t h a t t o me b e f o r e . 

A. N a t u r a l o c c u r r i n g b a c t e r i a t o b r e a k 

t h e s e compounds down. 

Q. And t h e r e i s t h a t b a c t e r i a i n t h i s 

s o i l ? 

A. They o c c u r n a t u r a l l y . You can add 

them. Under t h e r i g h t c o n d i t i o n s t h e y w i l l grow 

and cause t h a t b i o d e g r a d a t i o n t o t a k e p l a c e . 

I m i g h t add t o t h a t . I t h i n k t h a t t h e 

a d d i t i o n o f w a t e r i s a p p r o p r i a t e . We've a l w a y s 

f e l t t h a t way. And under t h e d i r e c t i o n o f t h e 

OCD, t h a t ' s what w e ' l l do. But t h e a d d i t i o n o f 

w a t e r w o u l d enhance t h a t n a t u r a l b i o d e g r a d a t i o n , 

we be 1 i e v e . 

Q. Are you g o i n g t o use w a t e r f o r d u s t 

s u p p r e s s i o n ? 

A. I f we a r e a l l o w e d t o w i t h t h e p e r m i t . 

Q. So t h e p e r m i t must s p e l l o u t t h a t you 

mus t use i t ? 

A. I t h i n k t h a t as t h e o p e r a t i o n goes up 
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t h e r e , t h e OCD w i l l r e v i e w t h i s . And I w o u l d 

hope t h a t t h e y -- w h a t e v e r t h e y want done, t h a t 

t h e y s p e c i f y i n t h e p e r m i t . But i f t h e y come 

a l o n g and say, l o o k , we need t o s p r e a d some more 

w a t e r on t h i s , we're g o i n g t o do i t . 

Q. Some w a t e r or some more w a t e r ? 

A. W e l l , some w a t e r , or w a t e r , or 

a d d i t i o n a l w a t e r . 

Mr. B i c h a n , I ' d l i k e t o go back. I f 

you want t o t a l k a b o u t t h e b e n e f i t s o f a d d i n g 

w a t e r or n o t a d d i n g w a t e r , I ' l l be g l a d t o do 

t h a t . But we a r e g o i n g t o f o l l o w w h a t e v e r t h e 

p e r m i t r e q u i r e s us t o do r e g a r d i n g t h e a d d i t i o n 

o f w a t e r . 

Q. Mr. Cheney, i t ' s o f v i t a l i m p o r t a n c e t o 

t h e p u b l i c h e a l t h as t o w h e t h e r o r n o t 

v o l a t i l i z a t i o n w i l l or w i l l n ot t a k e p l a c e as t o 

w h e t h e r or n o t b l o w i n g d u s t o f c o n t a m i n a t e d s o i l 

w i l l or w i l l n o t t a k e p l a c e . 

And I t h i n k i t ' s f a i r t h a t t h e p u b l i c 

s h o u l d know w h e t h e r you i n t e n d t o s u p p r e s s t h e 

v o l a t i l i z a t i o n and w h e t h e r o r n o t you i n t e n d t o 

s u p p r e s s t h e d u s t as has been i n d i c a t e d you w i l l 

do i n t h e memorandum as s t a t e d i n t h e 

memorandum f r o m t h e E n v i r o n m e n t a l D e p a r t m e n t . 
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And I t h i n k t h a t we a r e e n t i t l e d t o know: Are 

you g o i n g t o s u p p r e s s t h e d u s t w i t h t h e w a t e r , or 

are you g o i n g t o p r e v e n t v o l a t i l i z a t i o n w i t h 

w a t e r ? 

A. I t h i n k I ' v e answered t h a t q u e s t i o n . 

MR. HALE: Yes. I ' d o b j e c t t o t h e l i n e 

o f q u e s t i o n i n g . A g a i n we've had a l e n g t h y 

d i s c u s s i o n t h a t i t w i l l be o p e r a t e d p er OCD 

d i r e c t i o n s and r e g u l a t i o n s and t h a t he w i l l do 

what i s r e q u i r e d and as r e q u i r e d by t h e OCD. The 

q u e s t i o n has been asked and answered t e n 

d i f f e r e n t ways. I ' d o b j e c t t o t h e l i n e o f 

q u e s t i o n i n g . 

MR. BICHAN: A g a i n we're i n t h e 

s i t u a t i o n where t h e OCD has made t h e s e 

r e p r e s e n t a t i o n s . And I want t o know w h e t h e r he 

i n t e n d s t o do t h i s . 

EXAMINER STOGNER: I t h i n k he has 

answered t h a t q u e s t i o n , Mr. B i c h a n . 

MR. BICHAN: I t i s my u n d e r s t a n d i n g 

t h e n he w i l l o n l y do what i t i s o r d e r e d , and i f 

i t i s n o t o r d e r e d , he w i l l n o t do i t . 

MR. STOVALL: L e t me ask you a 

q u e s t i o n , Mr. Cheney, j u s t t o make s u r e . 

EXAMINATION 
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BY MR. STOVALL: 

Q. I f I u n d e r s t o o d t h e answer you s a i d 

b e f o r e , you s a i d i n r e s p o n s e t o t h e one q u e s t i o n , 

you m i g h t add w a t e r i f i t were n o t p r o h i b i t e d by 

t h e OCD; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. And t h e r e a r e two appr o a c h e s t o t a k e : 

One i s t h a t t h e OCD r e q u i r e s w a t e r i n g , i n w h i c h 

case you w o u l d comply w i t h t h a t r e q u i r e m e n t and 

w a t e r a c c o r d i n g t o w h a t e v e r s t a n d a r d we m i g h t 

s e t , however t h a t m i g h t be d e t e r m i n e d ? 

A. T h a t ' s c o r r e c t . 

Q. The o t h e r c o n s i d e r a t i o n w o u l d be t h a t 

we w o u l d say: Do n o t add w a t e r . There a r e some 

t e c h n i c a l s c i e n t i f i c r i s k s t h a t say i f you g e t i t 

t o o w e t , i t c r e a t e s some s o r t o f h a z a r d ; 

t h e r e f o r e , d o n ' t add w a t e r . I n t h a t case you 

w o u l d n o t add w a t e r ; i s t h a t c o r r e c t ? 

A. That i s c o r r e c t . 

Q. And t h e i n - b e t w e e n s i t u a t i o n i s one 

where t h e OCD o r d e r d i d n o t s p e c i f i c a l l y a d d r e s s 

t h e i s s u e o f w a t e r i n g or n o t . I n t h a t s i t u a t i o n 

w o u l d y o u r company make an i n d e p e n d e n t 

d e t e r m i n a t i o n and do what i t t h o u g h t was b e s t , 

p e r h a p s w i t h c o n s u l t a t i o n w i t h t h e OCD? 
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A. Yes, s i r . E x a c t l y . But i t w i l l be i n 

c o n s u l t a t i o n w i t h t h e OCD. 

Q. I n o t h e r w o r ds, i f I u n d e r s t a n d what 

y o u ' r e s a y i n g — and I t h i n k we're g e t t i n g a t 

t h i s i n k i n d o f a b a c k - d o o r way -- I mean, I'm 

t e l l i n g you y o u ' l l do what we t e l l you t o do, and 

I t h i n k you know t h a t . 

A. We u n d e r s t a n d t h a t . 

Q. And I'm a l s o t e l l i n g y ou, you won't do 

t h a t w h i c h we t e l l you you won't do. 

A. That i s c o r r e c t . 

Q. And i f t h e r e ' s s t e p s i n between t h a t 

a r e n ' t a d d r e s s e d i n t h e o r d e r , am I c o r r e c t i n 

s a y i n g t h a t you a r e p r e p a r e d t o go f o r w a r d , t a k e 

t h e i n i t i a t i v e t o recommend a c t i o n , and seek OCD 

a p p r o v a l f o r a p a r t i c u l a r a c t i o n w h i c h w o u l d 

i m p r o v e t h e h e a l t h measures? 

A. A b s o l u t e l y . 

Q. C o n v e r s e l y , i f t h e D i v i s i o n d e t e r m i n e s 

t h a t some a d d i t i o n a l s t e p i s needed s u b s e q u e n t t o 

t h e i s s u a n c e o f a p e r m i t , assuming one i s i s s u e d , 

you u n d e r s t a n d t h a t i f we say do i t , i t has t o be 

done ? 

A. T h a t ' s c o r r e c t . I t h i n k t h e r e ' s 

a n o t h e r p o i n t t o t h a t t h a t we're g o i n g t o do. I f 
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we d o n ' t t h i n k i t ' s p r o p e r a t t h e t i m e , we're 

g o i n g t o argue w i t h you about i t . The same way, 

t h o u g h , t h a t i f we'd come t o you and say: We 

t h i n k t h i s s h o u l d be done; we w o u l d l i k e y o u r 

p e r m i s s i o n t o do i t . 

So we're g o i n g t o t r y t o o p e r a t e t h a t 

f a c i l i t y i n t h e b e s t t e c h n o l o g i c a l l y a p p r o p r i a t e 

manner t h a t we can do i t . 

MR. STOVALL: Now, Mr. B i c h a n , what 

I ' v e h e a r d so f a r f r o m Mr. Cheney i s t h a t i t 

sounds l i k e w a t e r i n g i s a good i d e a . We h a v e n ' t 

d i s c u s s e d I s s u e s o f f r e q u e n c y or l e v e l s o r 

w h a t e v e r . I d o n ' t know i f we can s e t t h o s e 

l e v e l s . Perhaps we need t o e x p l o r e t h a t i s s u e 

f u r t h e r i f we're g o i n g t o be more s p e c i f i c as t o 

what t h o s e r e q u i r e m e n t s a r e g o i n g t o be, 

i n c l u d i n g t h e method o f a p p l i c a t i o n , t h e volumes 

m o i s t u r e c o n t e n t , e t c e t e r a . 

But I t h i n k t h e answer y o u ' r e t r y i n g t 

g e t , y o u ' r e t y i n g t o g e t him t o say s o m e t h i n g 

t h a t d o e s n ' t r e a l l y h e l p us i n making t h a t 

d e t e r m i n a t i o n . 

Do you have any f u r t h e r q u e s t i o n s abou 

what — 

MR. BICHAN: Yes, I do. One f u r t h e r 
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q u e s t i o n . 

FURTHER EXAMINATION 

BY MR. BICHAN: 

Q. You a r e aware o f t h e E n v i r o n m e n t a l 

D e p a r t m e n t ' s a i r q u a l i t y p e r m i t t i n g p r o c e s s ? 

A. Yes, s i r . 

Q. And you a r e aware t h a t i f you a r e i n 

v i o l a t i o n o f t h e r u l e s o f t h e d e p a r t m e n t o r 

i n t e n d t o be, you must g e t a p e r m i t f r o m t h a t 

d e p a r t ment ? 

A. Yes, s i r , as t h o s e r u l e s a r e 

a p p 1 i c ab1e . 

Q. And you a r e aware o f t h a t ? 

A. Ye s, s i r . 

Q. And you a r e a l s o aware t h a t o p e r a t i o n 

w i t h o u t p e r m i s s i o n when r e q u i r e d i s p u n i s h a b l e by 

$15,000 a day f i n e ? 

A. I t h i n k t h a t i t i s c e r t a i n l y i m p o r t a n t 

t h a t we emphasize i n y o u r q u e s t i o n t h e words, 

"when r e q u i r e d , " y e s , s i r . 

Q. Yes. I u n d e r s t a n d . And you w o u l d 

u n d e r s t a n d t h a t i f you o p e r a t e d and a p e r m i t was 

r e q u i r e d , you d i d n o t have a p e r m i t , you were 

s u b j e c t t o $15,000 a day? 

A. That i s c o r r e c t . P e r m i t i s n o t 
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r e q u i r e d f o r t h i s f a c i l i t y . 

Q. The p e r m i t i s n o t r e q u i r e d ? 

A . That 1 s r i g h t . 

EXAMINER STOGNER: I b e l i e v e you s a i d 

you had one q u e s t i o n . Was t h a t i t , Mr. Bichan? 

Are you t h r o u g h c r o s s - e x a m i n i n g ? 

MR. BICHAN: He j u s t says t h e p e r m i t i s 

no t r e q u i r e d , and t h e E n v i r o n m e n t Department says 

w a t e r i s t o be added t o t h e c o n t a m i n a t e d s o i l . 

And he says he w i l l n o t — he i s n o t g o i n g t o add 

w a t e r u n l e s s i t ' s r e q u i r e d . 

EXAMINER STOGNER: Are you g o i n g t o 

have any o t h e r q u e s t i o n s o f t h i s w i t n e s s , Mr. 

Bich a n ? T h a t ' s o l d h a t . We've a l r e a d y d i s c u s s e d 

a l l t h a t . 

MR. BICHAN: I d o n ' t b e l i e v e we have. 

I b e l i e v e — 

EXAMINER STOGNER: Mr. B i c h a n , I 

b e l i e v e we have, and I w o u l d l i k e t o c o n t i n u e , 

p l e a s e . 

Q. (BY MR. BICHAN) D i d you r e c e i v e a 

n o t i c e o f t h i s h e a r i n g d a t e f r o m t h e OCD? 

A. Yes, s i r . 

Q. And t h a t l e t t e r was a d d r e s s e d t o you 

t e l l i n g you what you must do c o n c e r n i n g t h i s 
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hear i n g ? 

A. As I r e c a l l , y e s , s i r . 

Q. That was s e n t t o you by c e r t i f i e d 

m a i l e d , r e t u r n r e c e i p t r e q u e s t e d ? 

A. Yes, s i r . 

Q. And you d i d respond? 

A. I d o n ' t b e l i e v e I s i g n e d t h e r e t u r n 

r e c e i p t , t h o u g h , Mr. B i c h a n . 

MR. BICHAN: I t ' s T i e r r a E n v i r o n m e n t --

i t ' s j u s t a d d r e s s e d as p r e s i d e n t , n o t 

i n d i v i d u a l l y , so t h e o f f i c e w o u l d s u f f i c e . 

I have no f u r t h e r q u e s t i o n s a t t h i s 

t i m e . 

EXAMINER STOGNER: Thank you, Mr. 

B i c h a n . Any o t h e r r e d i r e c t q u e s t i o n s ? 

MR. HALE: No r e d i r e c t . 

EXAMINER STOGNER: Mr. S t o v a l l or -- I 

have some q u e s t i o n s o f Mr. Cheney. 

MR. STOVALL: Why d o n ' t you go ahead, 

and i f I ' v e g o t any a d d i t i o n a l ones — I ' v e g o t 

some t o o , b u t t h e y may be t h e same. So go ahead 

and g e t y o u r s . 

EXAMINATION 

BY EXAMINER STOGNER: 

Q. W i t h t h e a d d i t i o n o f w a t e r , Mr. Cheney 
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a r e we t a l k i n g f r e s h w a t e r ? 

A. Yes, s i r . 

Q. Not p r o d u c e d w a t e r f r o m o i l f i e l d b r i n e 

or a n y t h i n g such as t h a t ? 

A . No, s i r . 

Q. Now, t h i s i s i f i t i s r e q u i r e d by t h e 

OCD, y o u ' l l f o l l o w o u t t o i n t r o d u c e w a t e r t o yo u r 

l a n d f a r m ? 

A. A b s o l u t e l y . 

Q. As a c i v i l e n g i n e e r , how w o u l d you 

pr o p o s e t h a t t h i s c o u l d be done, t h e a d d i t i o n o f 

t h i s w a t e r ? 

A. Up t h e r e , t h e r e m i g h t be two methods 

t h a t w o u l d be a p p r o p r i a t e . One o f them c o u l d be 

done t h r o u g h a s p r i n k l e r system and t h e n d i s k i n g 

i t i n . Or i n t h e a r e a t h a t we're o p e r a t i n g i n , 

t h e s i z e f a c i l i t y we have, I t h i n k i t c o u l d be 

done w i t h a w a t e r t r u c k s i m i l a r t o one t h a t 

d i s t r i b u t e s w a t e r t h r o u g h a r o a d base c o m p a c t i o n 

and so on. 

Q. So, t o make i t c l e a r t o me, t h e 

i r r i g a t i o n s y s t e m i s a p p l i c a b l e f a r m t y p e 

e quipment — 

A. Yes, s i r . 

Q. — i n w h i c h I see a l o n g s i d e t h e r o a d 
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f o r i r r i g a t i o n w i t h t h e s p r i n k l e r s ? 

A. Yes, s i r . 

Q. The o t h e r one w o u l d be t h e t r u c k . I f 

y o u ' r e r e q u i r e d t o i n t r o d u c e w a t e r t o t h e s e 

6 - i n c h t o u g h s , i n what volume do you t h i n k w o u l d 

be adequate? 

A. I t h i n k t h a t t h a t ' s g o i n g t o have t o be 

d e t e r m i n e d on t h e t y p e o f s o i l t h a t ' s i n t h e r e . 

Some s o i l s , v e r y l i t t l e w a t e r w i l l make them 

p r e t t y w e t. Other s o i l s , you can p u t a l i t t l e 

more w a t e r i n t o them. 

I t h i n k t h a t t h e b a s i c c o n s i d e r a t i o n 

h e r e j u s t t o keep i t m o i s t enough t o enc o u r a g e 

m i c r o b i a l a c t i v i t y . T h a t ' s j u s t — I t h i n k t h a t 

w o u l d be m o i s t enough t o s u p p r e s s any d u s t . I 

t h i n k you have t o be v e r y c a r e f u l o f t h e amount 

of w a t e r t h a t you p u t i n t h e r e . 

I f we p u t w a t e r i n , i t ' s a l s o my 

u n d e r s t a n d i n g we have t o do a d d i t i o n a l m o n i t o r i n g 

a r o u n d t h e s i t e and r e p o r t t h e c o n d i t i o n o f t h e 

s o i l , say, a t 3 - f o o t d e p t h o r 2 - f o o t d e p t h more 

o f t e n t h a n we do i f we d o n ' t add w a t e r . But i t ' s 

my p e r s o n a l b e l i e f t h a t t h e a d d i t i o n o f w a t e r 

w i l l e n c o u r a g e m i c r o b i a l a c t i v i t y and w i l l 

enhance t h e d e g r a d a t i o n o f t h e s e m a t e r i a l s a t a 
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more r a p i d r a t e . 

Q. So t h e way I hear r i g h t now, we ca n n o t 

d e t e r m i n e what volumes o f w a t e r w o u l d be adeq u a t e 

a t t h i s p o i n t , and t h a t w o u l d be d e t e r m i n e d a t a 

l a t e r t i me ? 

A. [Nodded . ] 

Q. Now, you s a i d , you m e n t i o n e d s o m e t h i n g 

a b o u t t e s t i n g r e g a r d l e s s o f what volumes were 

a d e q u a t e . What w o u l d happen i f t o o much w a t e r 

was added o u t t h e r e ? 

A. W e l l , i f t h e r e ' s t o o much, o f c o u r s e , 

i f you add t o o much t o i t , t h e n you l i m i t y o u r 

a b i l i t y t o work t h a t s o i l . But t h e r e ' s a l w a y s 

t h e p o s s i b i l i t y i f you add t o o much, t h a t you 

m i g h t d r i v e t h e c o n t a m i n a n t s down i n t o t h e s o i l , 

and t h a t ' s n o t t h e p u r p o s e o f t h e p r o c e s s . 

Q. And what w o u l d t h a t do, d r i v i n g t h e 

c o n t a m i n a n t s down? 

A. At our s i t e I d o n ' t t h i n k i t ' s g o i n g t o 

cause a n y t h i n g , e x c e p t we have t o be c o n c e r n e d 

a b o u t g r o u n d w a t e r a t any d e p t h . And i f we d r i v e 

them down t o o deep, t h e n we m i g h t want t o q u i t 

u s i n g t h a t p a r t i c u l a r c e l l and r e m e d i a t e t h a t 

c e l l i n i t s e l f . And t h a t can be done b e f o r e i t 

g e t s t o a d e p t h t h a t m i g h t be p r o h i b i t i v e . 
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Q. You m e n t i o n e d e a r l i e r a b o u t t h e n a t u r a l 

b i o d e g r a d e — 

MR. STOVALL: D e g r a d a t i o n ? 

EXAMINER STOGNER: T h a t ' s t h e word. 

MR. BICHAN: T h a t ' s a b i t c h o f a word. 

Q. (BY EXAMINER STOGNER) -- t h a t a t t h i s 

t i m e you p r o p o s e t o o n l y use n a t u r a l as opposed 

t o any a d d i t i o n o f any m i c r o b i o l o g i c a l o r g a n i s m s 

t h a t a r e o u t t h e r e on t h e mar k e t a t t h i s t i m e ? 

A. I t h i n k we're w i l l i n g t o add. I t was 

our u n d e r s t a n d i n g t h a t we needed t o do a 

d e m o n s t r a t i o n i n a s m a l l s i t e o f t h e b a c t e r i a 

t h a t we p r o p o s e t o use b e f o r e we g e n e r a l l y 

a p p l i e d them t o t h e e n t i r e l a n d f a r m . 

Q. And a n o t h e r l i n e o f q u e s t i o n i n g a l s o . 

I f t e c h n o l o g y or as t e c h n o l o g y advances i n t h e 

f u t u r e , i f y o u r a p p l i c a t i o n i s a p p r o v e d , t h a t 

c o u l d a l s o be i n c l u d e d o t h e r t h a n t h r o u g h a p i l o t 

p r o j e c t f o r any a d d i t i o n s o f some super bug t h a t 

may come a l o n g i n t h e n e x t two y e a r s or such? 

A. Yes, s i r . And i t w o u l d be t o our 

ad v a n t a g e t o do t h a t . 

Q. Okay. But a t t h i s t i m e i t ' s n a t u r a l ? 

A. T h a t ' s what we p r o p o s e i n e v e r y t h i n g 

e x c e p t one c e l l now t h a t we had p r o p o s e d t o use 
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as a d e m o n s t r a t i o n p r o j e c t f o r t h e a d d i t i o n o f 

v a r i o u s m i c r o b e s . And we c e r t a i n l y have some i n 

mind t h a t we t h i n k a r e a p p r o p r i a t e . 

Q. Okay. I ' d l i k e t o s p e c i f i c a l l y now go 

t o E x h i b i t No. 4. T h i s i s t h a t map? 

A. Yes, s i r . 

Q. I n l o o k i n g a t t h a t and I show i n 

S e c t i o n No. 2, I show t h e h a t c h e d a r e a as t h e 

l a n d f a r m . And I assume t h a t ' s y o u r l a n d f a r m ; i s 

t h a t c o r r e c t , p r o p o s e d l a n d f a r m ? 

A . Yes, s i r . 

Q. Okay. I see a l i n e g o i n g t h r o u g h 

t h e r e . And up i n t h e n o r t h w e s t c o r n e r o f t h a t 

map, I show i t t o be i n t h e p i p e l i n e . I t a p p e a r s 

t o go r i g h t t h r o u g h t h e l a n d f a r m ; i s t h a t 

c o r r e c t ? 

A. The l a n d f a r m may be a l i t t l e o f f on 

t h i s map. There a r e o t h e r maps s u b m i t t e d t h a t 

have t h e a c t u a l l o c a t i o n s . I t h i n k t h e r e ' s a l s o 

an a e r i a l . But t h e r e a r e t h r e e p i p e l i n e s , I 

b e l i e v e , t h a t go t h r o u g h t h i s . I b e l i e v e t h e r e 

a r e t h r e e p i p e l i n e s t h a t go t h r o u g h t h i s 

f a c i l i t y . 

Q. I s t h a t shown on t h e o t h e r maps? 

A. Yes, s i r , i t i s . 
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MR. BICHAN: On t h e b l u e p r i n t s r i g h t 

t h e r e t h a t you have i n y o u r hand, t h e r e i s a 

g e n e r a l l o c a t i o n . And t h a t ' s t h e s p e c i f i c 

l o c a t i o n , e n g i n e e r i n g l o c a t i o n , on t h a t one 

t h e r e . 

EXAMINER STOGNER: Sounds l i k e t o me, 

Mr. B i c h a n , y o u ' r e q u i t e f a m i l i a r w i t h t h i s 

b l u e p r i n t ; i s t h a t c o r r e c t ? 

MR. BICHAN: I examined t h e f i l e Monday 

a f t e r n o o n . 

MR. STOVALL: T h i s p a r t i c u l a r one i s 

Topography and C o n t r o l D r a i n a g e and Other N o t e s , 

done by San Juan E n g i n e e r s and Brewer & 

A s s o c i a t e s , each p a r t r e s p e c t i v e l y ? 

THE WITNESS: Topography was p r o v i d e d 

by San Juan E n g i n e e r i n g . 

MR. STOVALL: Does t h i s p a r t i c u l a r map 

show t h e f a c i l i t y l o c a t i o n ? Okay. There a p p e a r s 

t o be a l i n e . Are you f a m i l i a r w i t h t h i s map 

such t h a t you can respond? 

THE WITNESS: Yes, s i r . I ' v e g o t a 

copy h e r e somewhere. 

MR. STOVALL: I t ' s t h e -- w e l l , 

p h o t o g r a p h y d a t e i s 4/9/91. I see a l i n e w i t h 

X's i n i t . Would t h a t be a s a f e guess? T h e r e ' s 
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a r e f e r e n c e t o b i o r e m e d i a t i o n a r e a . 

THE WITNESS: There i s an a r e a up 

t h e r e . The l i n e s w i t h t h e X ' s o u t l i n e t h e 

bo u n d a r y o f t h e p r o p o s e d 22 a c r e s a p p r o x i m a t e l y 

t h a t we p r o p o s e t o l a n d f a r m a t t h i s t i m e . And 

t h e n we have an a r e a t h a t was d e s i g n a t e d as a 

p r o p o s e d b i o r e m e d i a t i o n a r e a . I t c o u l d be 

anywhere on t h e l o c a t i o n a c t u a l l y . 

MR. STOVALL: I t ' s shown up on t h e 

c o r n e r o f t h i s one, t h e n o r t h e a s t c o r n e r o f t h i s 

one ? 

THE WITNESS: Yes, s i r . I want t o make 

i t u n d e r s t o o d , t h i s w h o le t h i n g i s b i o r e m e d i a t i o n 

b a s i c a l l y . But what we had i n t e n d e d t o do was do 

a d e m o n s t r a t i o n a r e a where we a c t u a l l y d i d t h e 

a d d i t i o n o f m i c r o b e s t o a p a r t i c u l a r a r e a . 

Q. (BY EXAMINER STOGNER) My q u e s t i o n was 

l e a d i n g up t o b r o a d c a s t i n g w a t e r on t o p o f y o u r 

a r e a and i n r e s p e c t t o t h e p i p e l i n e r i g h t - o f - w a y s 

t h a t have been o u t t h e r e . N a t u r a l l y t h i s 

p a r t i c u l a r s o i l w o u l d be d i s t u r b e d a l r e a d y 

t h r o u g h a p i p e l i n e . 

Do you see any p r o b l e m on t h a t ? W i t h 

t h e a d d i t i o n o f w a t e r , w o u l d t h e r e be some 

a d d i t i o n a l t e s t i n g t h a t w o u l d be r e q u i r e d , you as 
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a c i v i l e n g i n e e r , as opposed t o t h e n a t u r a l s o i l s 

t h a t a r e o u t t h e r e under n a t u r a l c o m p a c t i o n a t 

t h i s p o i n t ? 

A. No, s i r . I b e l i e v e t h e a d d i t i o n o f 

w a t e r , t h o u g h , r e q u i r e s — i f we add w a t e r , i t 

r e q u i r e s i n t h e r u l e s — I'm n o t f o r s u r e , b u t 

t h e r e ' s s o m e t h i n g a b o u t a q u a r t e r l y r e p o r t o f t h e 

m o n i t o r i n g t h a t we have t o do r a t h e r t h a n 

a n n u a l l y . 

MR. STOVALL: Are you r e f e r r i n g t o some 

s a m p l i n g o f t h e s o i l b e n e a t h t h e f a c i l i t y where 

w a t e r i s added — 

THE WITNESS: Yes, s i r . 

MR. STOVALL: -- t o d e t e r m i n e t h a t 

t h e r e i s no l e a c h i n g o f t h e h y d r o c a r b o n s 

downwar d ? 

THE WITNESS: T h a t ' s c o r r e c t . 

Q. (BY EXAMINER STOGNER) I guess maybe I 

m i g h t have s t e p p e d ahead o f m y s e l f . I'm assuming 

t h a t such b r o a d c a s t i n g o f t h i s m a t e r i a l and t h e 

d i s k i n g o f i t w o u l d a l s o t a k e p l a c e on t h e 

p i p e l i n e r i g h t - o f - w a y s ? 

A. Yes, s i r . We have c l e a r e d t h a t w i t h 

t h e p i p e l i n e companies, by t h e way. 

MR. STOVALL: Your c o n c e r n i s t h a t t h a t 
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s o i l m i g h t be more p e r m e a b l e , Mr. Examiner, t h a t 

t h e r e ' s a g r e a t e r p o t e n t i a l f o r downward 

m i g r a t i o n — 

EXAMINER STOGNER: E s s e n t i a l l y , y e s . 

MR. STOVALL: -- i n t h e a r e a where t h e 

s o i l has been d i s t u r b e d t o i n s t a l l t h e p i p e l i n e ? 

EXAMINER STOGNER: T h a t ' s where I'm 

g e t t i n g a t , Mr. S t o v a l l . 

THE WITNESS: Okay. That c o u l d be a 

p o s s i b i l i t y . These p i p e l i n e s have been t h e r e f o r 

q u i t e a w h i l e . And t h i s s o i l , t h e n a t u r e o f t h i s 

s o i l , on t o p o f i t , i t t e n d s t o — i t ' s g o t a 

v e r y low p e r m e a b i l i t y r a t e . T h e y ' r e v e r y 

f i n e - g r a i n e d s o i l s . 

s o m e t h i n g I need t o l o o k a t a l i t t l e b i t c l o s e r 

because I , f o r one, am n o t f a m i l i a r w i t h t h e 

c o m p a c t i o n r e q u i r e m e n t s t h a t a r e needed a f t e r a 

p i p e l i n e i s l a i d , how l o n g t h e s e p i p e l i n e s have 

been o u t t h e r e . 

w a t e r i s t o be i n c l u d e d i n our o r d e r , p e r h a p s 

t h a t m i g h t be a t e c h n i c a l q u e s t i o n t h a t one needs 

t o a d d r e s s . 

EXAMINER STOGNER: T h i s may be 

But i f a d d i t i o n a l m o n i t o r i n g i f t h e 

MR. STOVALL: May we ask you t h a t 
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q u e s t i o n , Mr. Cheney? I f w a t e r i s r e q u i r e d t o be 

a p p l i e d , t h e r e w i l l p r o b a b l y be a p r o v i s i o n 

r e q u i r i n g you t o t a k e p e r i o d i c s o i l samples below 

t h e l i f t s --

THE WITNESS: Yes, s i r , t h a t ' s r i g h t --

MR. STOVALL: -- t o d e t e r m i n e downward 

m i g r a t i o n . Would i t make sense t o r e q u i r e t h a t 

t h o s e samples, p e r i o d i c a l l y t h a t you pay 

p a r t i c u l a r a t t e n t i o n t o p i p e l i n e c o n s t r u c t i o n 

a r e a s where t h e r e i s a t h e o r e t i c a l g r e a t e r 

p o t e n t i a l f o r m i g r a t i o n due t o t h e f a c t i t ' s been 

e x c a v a t e d ? 

THE WITNESS: Yes, s i r . I t h i n k i n 

t h a t we work w i t h t h e p i p e l i n e company t h e r e , and 

I t h i n k t h a t one o f t h e p r o c e d u r e s — and I m i g h t 

s u g g e s t one i n t h a t a r e a — w o u l d be t o sample 

t h e s o i l , i t may be a 2 - f o o t d e p t h , and d e t e r m i n e 

what t h e m o i s t u r e c o n t e n t i s b e f o r e we s t a r t so 

t h a t we have s o m e t h i n g t o compare i t t o . 

And t h e n a f t e r we've worked i t and 

we've added m o i s t u r e f o r 30 days, or 60 days, or 

w h a t e v e r m i g h t be d e t e r m i n e d , t h a t we a g a i n 

sample a t t h a t same d e p t h and see i f t h e r e ' s any 

m i g r a t i o n o f m o i s t u r e . 

I d o n ' t b e l i e v e t h a t t h e amount o f 
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m o i s t u r e t h a t we're t a l k i n g about h e r e , t h a t i t 

w i l l m i g r a t e t o any g r e a t d e p t h i n t h o s e n a t u r a l 

s o i l s o u t t h e r e . 

Q. (BY EXAMINER STOGNER) I a l s o see t h a t 

y o u ' r e g o i n g t o have a b u i l t - u p d i k e on t h e 

n o r t h w e s t q u a r t e r . I'm assuming t h a t i s t h e low 

p a r t o f t h e s i t e ? 

A. Yes, s i r . 

Q. That p a r t i c u l a r d i k e i s b u i l t up — we 

h e a r d t h i s a l o t y e s t e r d a y — f o r t h e 100-year 

f l o o d ? 

A. Yes, s i r , t o c o n t a i n s t o r m w a t e r . 

Q. Has F a r m i n g t o n had a 100-year f l o o d i n 

a w h i l e ? 

A. P e r i o d i c a l l y i n s m a l l a r e a s o f t h a t 

a r e a we have a 100-year f l o o d sometimes, 100-year 

r a i n f a l l , l e t me p u t i t t h a t way. 

Q. That p a r t i c u l a r volume w o u l d be h e l p e d 

by t h i s w a t e r d i k e — 

A. Yes, s i r . 

Q. — t h a t t h e y a r e p r e d i c t i n g f o r y o u r 

100-year f l o o d ? 

A. Yes, s i r , 100-year r a i n f a l l . 

Q. L o o k i n g o v e r t o t h e c o u n t y l i n e -- I'm 

s o r r y , t h e County Road 5290, i s t h a t down-dip o r 
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u p - d i p ? I'm u s i n g g e o l o g i c a l t e r m s h e r e . I s 

t h a t u p h i l l or d o w n h i l l f r o m t h i s b r o a d c a s t area? 

A. Th e r e ' s a r i d g e r i g h t a l o n g i n t h e r e . 

You can see t h a t c l o s e t o t h e r o a d where t h a t 

59 0 0 i s g o i n g back t o t h e w e s t ; t h e n i t d r o p s t o 

5 890. And t h e r o a d i s b a s i c a l l y on a r i d g e . I f 

you see t o t h e e a s t t h e r e a l i t t l e b i t , we're 

s t i l l a t 5900. And t h e n j u s t a l i t t l e b i t 

f u r t h e r e a s t , we s t a r t t o d r o p o f f a g a i n t o 

5890 . 

So b a s i c a l l y t h e s l o p e o f t h e g r o u n d on 

t h i s p a r t i c u l a r s i t e i s back t o t h e west and 

somewhat n o r t h i n some a r e a s o f i t . 

Q. What I'm l e a d i n g up t o i s any 

a d d i t i o n a l n a t u r a l w a t e r or w a t e r t o be o c c l u d e d 

ou t t h e r e . I'm g o i n g t o use a t e r m h e r e , Mr. 

B i c h a n , t h a t you m i g h t n o t be f a m i l i a r w i t h . I s 

i t g o i n g t o go down a bar d i t c h ? 

A. No, s i r . A b s o l u t e l y n o t . We have 

p r o p o s e d t o c o n s t r u c t a d i k e f o r t h e c o n t a i n m e n t 

o f a l l w a t e r s t h a t f a l l w i t h i n t h i s a r e a , t o 

c o n t a i n t h o s e w a t e r s w i t h i n t h i s p a r t i c u l a r s i t e . 

Q. So t h e n a t u r a l d r a i n a g e , a l o n g w i t h 

a d d i t i o n a l b u i l d u p a l o n g t h a t c o u n t y r o a d , w i l l 

n o t have any washed m a t e r i a l I n t r o d u c e d i n t o t h a t 
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r i g h t - o f - w a y ? 

A . No, s i r . 

Q. Okay. Now, t h e r e a g a i n on t h i s p l a t 

t h a t we're l o o k i n g a t h e r e and t h a t Mr. B i c h a n i s 

somewhat f a m i l i a r w i t h , i s t h a t a f e n c e l i n e t h a t 

I see marked w i t h t h e l i n e s i n t h e X's? 

A. Yes, s i r . We're p r o p o s i n g t o c o n s t r u c t 

a f e n c e . T h a t ' s t o be c o n s t r u c t e d . 

Q. What k i n d o f f e n c e w o u l d t h a t be? 

A. We p r o p o s e d a f o u r - s t r a n d b a r b w i r e . 

Q. P r i m a r i l y what i s t h i s g o i n g t o f e n c e 

o f f ? 

A. W e l l , we w o u l d hope l i v e s t o c k and 

p e o p l e . 

Q. Now, l e t ' s see, I see s e v e r a l g a t e s , I 

b e l i e v e , o v e r t o w a r d t h e w e s t , one t o t h e s o u t h . 

I s t h a t t h e o n l y two g a t e s t h a t w i l l be 

a c c e s s i b l e ? 

A. Yes, s i r . We have t o l e a v e on t h a t 

p a r t i c u l a r — t h e p i p e l i n e company r e q u e s t e d t h a t 

we l e a v e a g a t e f o r them f o r access t o t h e i r 

p i p e l i n e s . Two o f t h o s e g a t e s a r e over t h a t 

p i p e l i n e and w i l l be u t i l i z e d f o r t h e p i p e l i n e 

p e o p l e o n l y . The main e n t r a n c e i s ov e r t o t h e 

s o u t h e a s t . 
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MR. STOVALL: O f f Road 5290? 

THE WITNESS: Yes, s i r , o f f Road 5290. 

MR. STOVALL: Mr. Cheney, what o t h e r 

t y p e o f f e n c i n g c o u l d be p u t ar o u n d t h a t i f i t 

were d e t e r m i n e d t h a t t h a t were n o t adequate t o 

keep, say, s m a l l e r a n i m a l s , say, p e t s t h a t s o r t 

o f t h i n g o u t o f t h e r e ? 

THE WITNESS: W e l l , a b o u t t h e o n l y 

o t h e r t y p e o f f e n c e you c o u l d p u t a r o u n d i t , you 

m i g h t do a h o t w i r e f e n c e a r o u n d i t , or you m i g h t 

do c h a i n - 1 i n k . 

MR. STOVALL: I guess what t h e y r e f e r 

t o as a sheep f e n c e , where i t ' s g o t t h e g r i d s as 

opposed t o s t r a n d s ? 

THE WITNESS: Yeah, a sheep f e n c e . I 

ha d n ' t t h o u g h t a b o u t t h a t , b u t a sheep f e n c e 

w o u l d do t h e same t h i n g . 

EXAMINER STOGNER: W i l l t h e s e be g a t e s , 

or w i l l t h e y be c a t t l e g u a r ds? 

THE WITNESS: No. T h e y ' l l be g a t e s . 

EXAMINER STOGNER: W i t h l o c k s ? 

THE WITNESS: Yes, s i r . 

MR. STOVALL: They won't be l i k e t h e 

o l d r a n c h e r s ' b a r b w i r e g a t e t h a t you t h r o w 

a s i d e ? 
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THE WITNESS: No, s i r . 

EXAMINER STOGNER: What's wrong w i t h 

t h o s e ? I n a l l s e r i o u s n e s s , t h e r e w i l l be a 

l o c k e d g a t e o f s t e e l c o n s t r u c t i o n ? 

THE WITNESS: Yes, s i r . 

EXAMINER STOGNER: Okay. Does anybody 

e l s e have any o t h e r q u e s t i o n s o f Mr. Cheney a t 

t h i s t ime? 

MR. BICHAN: P u r s u a n t t o t h a t l i n e o f 

q u e s t i o n i n g , what was t h a t word you used? 

EXAMINER STOGNER: Bar d i t c h . Bar 

d i t c h , i n my p a r t o f t h e w o r l d i n Oklahoma, was 

th e d i t c h t h a t r u n s a l o n g on e i t h e r s i d e o f t h e 

r o a d . Some p e o p l e c a l l i t j u s t a d i t c h . I ' v e 

h e a r d i t c a l l e d — what do t h e y c a l l them i n 

E n g l a n d , Mr. S t o v a l l , g u l l i e s ? 

MR. STOVALL: They d o n ' t have them i n 

En g l a n d . They've g o t s t o n e w a l l s up n e x t t o t h e 

r o a d s . 

MR. BICHAN: M a t e r i a l --

MR. STOVALL: W e l l , what i t i s i s when 

a r o a d i s b u i l t up, i t ' s e i t h e r b u i l t up and t h e 

d i t c h i s t h e r e , or t h e m a t e r i a l i s dug o u t t o 

c r e a t e t h e d i t c h and bermed on e i t h e r s i d e . I t ' s 

an a r e a t o c a t c h r u n o f f f r o m t h e r o a d p r i m a r i l y . 
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MR. BICHAN: So t h e r e i s a c o n c e r n 

a b o u t t h i s m a t e r i a l b e i n g c a r r i e d down y o u r bar 

d i t c h . 

EXAMINER STOGNER: T h a t ' s my l i n e o f 

q u e s t i o n i n g , y e s , Mr. B i c h a n . I a p o l o g i z e f o r 

u s i n g a word t h a t — 

MR. BICHAN: Co u l d I p u r s u e t h a t j u s t a 

l i t t l e f u r t h e r w i t h , Mr. Cheney? 

EXAMINER STOGNER: Go ahead, Mr. 

B i c h a n . 

FURTHER EXAMINATION 

BY MR. BICHAN: 

Q. Mr. Cheney, y o u ' r e aware o f t h e 

s i t u a t i o n on t h e t o p o f t h a t h i l l ? 

A . Yes, s i r . 

Q. And wi n d s do exceed 50 m i l e s an hour up 

t h e r e ; i s t h a t n o t t r u e ? 

A. O c c a s i o n a l l y . 

Q. I s t h e r e any p r o v i s i o n i n y o u r 

a p p l i c a t i o n f o r t h e p r e v e n t i o n o f s o i l e r o s i o n 

and t h e c a r r y i n g away o f t h e d i r t t h a t y o u ' r e 

s p r e a d i n g o u t ? 

A. W i t h t h e a d d i t i o n o f m o i s t u r e , 

c e r t a i n l y we w o u l d do t h a t . But a r e you t a l k i n g 

a b o u t f r o m w i n d b l o w n o r w a t e r borne? 
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Q. I'm t a l k i n g about w i n d b l o w n m a t e r i a l 

t h a t you a r e r e q u i r e d t o m a i n t a i n on y o u r 

p r e m i s e s u n t i l i t r e a c h e s t h e s a f e l e v e l s . 

A. Only w i t h t h e a d d i t i o n --

Q. How a r e you p r e v e n t i n g i t f r o m b e i n g 

b l o w n away? 

A. W i t h t h e a d d i t i o n o f m o i s t u r e . T h a t ' s 

a b o u t i t , y e s , s i r . 

Q. Have you d e t e r m i n e d what p e r c e n t a g e o f 

m o i s t u r e i s g o i n g t o be r e q u i r e d t c keep i t f r o m 

b e i n g b l o w n away? 

A. No, s i r . I b e l i e v e I made t h a t 

s t a t e m e n t e a r l i e r , t h a t t h a t can o n l y be 

d e t e r m i n e d f o r t h e p a r t i c u l a r s o i l t h a t m i g h t be 

a t a g i v e n l o c a t i o n . 

Q. But t h a t can be d e t e r m i n e d , how much 

m o i s t u r e c o n t e n t i t has t o be t o keep i t i n 

p l a c e ? 

A. W e l l , I d o n ' t know s c i e n t i f i c a l l y t h a t 

i t can be d e t e r m i n e d , b u t I t h i n k t h a t i t can be 

d e t e r m i n e d t h a t i t ' s a l o t l e s s l i k e l y t o blow i 

i t has a m o i s t u r e -- some t y p e o f m o i s t u r e 

c o n t e n t t h a n i f i t ' s j u s t p e r f e c t l y d r y . 

And some o f t h e s e s o i l s a r e g o i n g t o b 

g r a n u l a r . Some o f them a r e g o i n g t o be 
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f i n e - g r a i n e d . So I d o n ' t know t h a t you can make 

a d e t e r m i n a t i o n o f how much w a t e r needs t o go on 

a p a r t i c u l a r l o c a t i o n u n t i l you have t h a t s o i l on 

s i t e . 

Q. So t h e n i f t h e d e p a r t m e n t d e t e r m i n e s 

t h a t m o i s t u r e i s n o t t o be added, you have no 

p r o v i s i o n t o p r e v e n t t h e m i g r a t i o n o f t h i s s o i l 

o f f t h e p r o p e r t y ; i s t h a t c o r r e c t ? 

A. Due t o w i n d , t h a t ' s c o r r e c t . 

Q. None w h a t s o e v e r . Are you aware t h a t 

t h a t a r e a i m m e d i a t e l y t o t h e e a s t and downwind o f 

th e p r o p e r t y i s c o v e r e d w i t h v e g e t a t i o n , t r e e s ? 

A . Yes, s i r . 

Q. And t h a t i t i s on a f a i r l y s u b s t a n t i a l 

d o w n - s l o p e , on a s l o p e ? 

A . Yes, s i r . 

Q. And t h a t d i r t c a r r i e d o f f y o u r p r e m i s e s 

by w i n d w o u l d t h e n be t r a p p e d by t h e t r e e s or 

snow f e n c e s and s u b j e c t t o be washed-down 

c o n c e n t r a t i o n down t h e h i l l I f i t were n o t 

p r e v e n t ed? 

A. W e l l , i f i t b l o w s i n t h a t q u a n t i t i e s , 

y e s , b u t I d o n ' t t h i n k — many o f t h e s e s o i l s , 

i t ' s g o i n g t o be d i f f i c u l t f o r them t o blow i n 

t h e f i r s t p l a c e . A g a i n I'm g o i n g t o say i t ' s 
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dependent on t h e t y p e o f s o i l t h a t ' s b r o u g h t i n 

I t can v a r y . But c e r t a i n l y i f i t ' s d r y , I t ' s 

g o i n g t o blow. 

Q. So t h a t --

A. I c a n ' t -- you know, I s h o u l d n ' t -- I 

c a n ' t make t h a t e x a c t s t a t e m e n t e i t h e r because 

I ' v e seen d r y s o i l s i n t h i s a r e a t h a t d i d n ' t 

b l o w . And t h e r e a r e t h i n g s you can do t o them 

when t h e y ' r e d r y . There's s p e c i f i c f a r m 

e q u i p m e n t t h a t ' s made t o p r e v e n t t h e b l o w i n g o f 

s o i l s . And c e r t a i n l y I w o u l d a n t i c i p a t e t h a t 

we'd have t h a t , v a r i o u s c h i s e l s , t y p e o f 

m a t e r i a l s t h a t a r e used t h r o u g h o u t t h e f a r m i n g 

i n d u s t r y t o b r e a k up s o i l when i t d o e s n ' t have 

any v e g e t a t i o n on i t t o p r e v e n t i t f r o m b l o w i n g 

And so i t can be done. 

Q • And s o i l s do blow hard? I t does b1ow 

o f f down t o a h a r d space i f l e f t a l o n e ? 

A . I f l e f t a l o n e , i t c o u l d . 

Q • And i f I t ' s c h u r n e d up, i t ' s more 

l i a b l e t o be c a r r i e d by h i g h w i n d s ? 

A . No , n o t n e c e s s a r i l y . 

Q • Loo sened up by d i s k i n g ? 

A . No , n o t n e c e s s a r i l y . L i k e I s a i d , 

t h e r e a r e spe c i f i c p i e c e s o f equip m e n t t h a t a r e 
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made t o p r e v e n t t h a t b e i n g c a r r i e d o f f by h i g h 

w i n d s . 

Q. Oh, so you can t r e a t t h i s a r e a w i t h 

w a t e r and w i t h e q u i p m e n t t o p r e v e n t w i n d e r o s i o n 

A. There a r e ways t o m i n i m i z e t h e w i n d 

e r o s i o n , y e s , s i r . 

Q. One i n c l u d e s t h e a n g l e o f d i s k i n g t o 

t h e w i n d , d o e s n ' t i t ? 

i t ? 

A 

Q 

A 

Q 

A 

Q 

A 

C e r t a i n l y . 

A n o t h e r i n c l u d e s w i n d b r e a k s , d o e s n ' t 

A b s o l u t e l y . 

And you a r e aware of t h o s e ? 

[Nodded.] 

And t h o s e w i l l r e d u c e s o i l e r o s i o n ? 

Sure. 

MR. BICHAN: Okay. 

EXAMINER STOGNER: Thank y o u , Mr. B i c h a n 

Mr. S t o v a l l ? 

FURTHER EXAMINATION 

BY MR. STOVALL: 

Q. One o f t h e c o n c e r n s h e r e o b v i o u s l y , Mr 

Cheney, i s t h e r e l e a s e o f h y d r o c a r b o n s , 

v o l a t i l i z e d h y d r o c a r b o n s i n t o t h e at m o s p h e r e . I 
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t h i n k we u n d e r s t a n d t h a t t h i s D i v i s i o n c a n n o t 

p e r m i t t h o s e r e l e a s e s above t h e l e v e l s s e t by A i r 

Q u a l i t y s t a n d a r d s . You'd have t o g e t a p e r m i t t o 

do t h a t . 

A . T h a t ' s c o r r e c t . 

Q. My q u e s t i o n i s : S h o u l d v o l a t i l i z a t i o n 

o c c u r , can i t be measured and c o n t r o l l e d b e f o r e 

t h o s e d i s c h a r g e s w o u l d r e a c h a l e v e l w h i c h w o u l d 

r e q u i r e a p e r m i t or be i n v i o l a t i o n o f A i r 

Q u a l i t y s t a n d a r d s ? Can you d e t e r m i n e i n s p e c i f i c 

cases w h e t h e r t h e r e i s v o l a t i l i z a t i o n o f t h i s 

s t u f f g o i n g on? 

A. C e r t a i n l y a t t h e s i t e s I d o n ' t know how 

you do i t . The o n l y t h i n g t h a t you can d e t e r m i n e 

w h e t h e r i t ' s v o l a t i l i z a t i o n g o i n g on or 

b i o d e g r a d a t i o n — 

Q. L e t me r e p h r a s e . I f t h e r e ' s m a t t e r 

g o i n g i n t o t h e a i r i n some f o r m t h a t c o n t a i n s 

some o f t h e s e s u b s t a n c e s t h a t we're c o n c e r n e d 

a b o u t , can t h o s e be measured? Can t h e l e v e l o f 

t h a t be d e t e r m i n e d a t some p o i n t ? 

A . They can be. 

Q, Now, i f t h a t l e v e l i s m a i n t a i n e d below 

any A i r Q u a l i t y s t a n d a r d s — I mean i n c o m p l i a n c e 

w i t h A i r Q u a l i t y s t a n d a r d s , when I say below, can 
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I presume t h e n a t t h e s i t e I t s e l f , a t t h e a c t u a l 

c e l l t h a t ' s b e i n g worked a t any p a r t i c u l a r t i m e , 

can I t h e n presume i f i t ' s below t h a t l e v e l t h a t 

a t some p o i n t above t h e c e i l , t h a t i t w i l l be 

below t h a t l e v e l a t some p o i n t remote f r o m t h e 

c e l l ? 

A. Yes. 

Q. Do you f o l l o w my q u e s t i o n ? Does i t 

make sense? 

A. Yes, s i r . The l e v e l a t t h e c e l l i s n o t 

any i n d i c a t i o n o f what i t m i g h t be o f f t h e 

p r o p e r t y . 

Q. W e l l , I mean, when you say I t ' s n o t any 

i n d i c a t i o n , i t w o u l d be more or l e s s ? 

A. I t w o u l d p r o b a b l y be l e s s as i t ' s 

t r a n s p o r t e d . 

Q. Would i t be f e a s i b l e t o impose a 

r e q u i r e m e n t t o say p a r t i c u l a r l y , I t h i n k , i s i t 

c o r r e c t — f i r s t , l e t me ask you and i s my 

a s s u m p t i o n c o r r e c t , t h a t t h e p o i n t i n t i m e a t 

w h i c h t h e e m i s s i o n — I'm n o t g o i n g t o say 

v o l a t i l i z a t i o n ; I d o n ' t want t o g e t t o o t e c h n i c a l 

— a t w h i c h s t u f f g o i n g i n t o t h e a i r i s most 

l i k e l y t o be a t i t s h i g h e s t l e v e l s i s s h o r t l y 

a f t e r t h e new s o i l s a r e s p r e a d on a p a r t i c u l a r 
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c e l l ? 

A . That w o u l d be my i d e a o f when, i f t h e r e 

i s any v o l a t i l i z a t i o n t a k i n g p l a c e , t h a t »s 

p r o b a b l y when i t w o u l d o c c u r . 

Q • And w o u l d i t be f e a s i b l e t h e n t o 

r e q u i r e measurements t o be t a k e n a t some l o c a t i o n 

a t or i m m e d i a t e l y a d j a c e n t t o t h e c e l l and i f you 

s h o u l d f i n d t h o s e e m i s s i o n s exceed a c e r t a i n 

l e v e l somewhere below A i r Q u a l i t y , t h a t some 

a c t i o n c o u l d be t a k e n t o re d u c e t h e r a t e , 

t h e r e f o r e keep t h e l e v e l o f t h e e m i s s i o n l o w e r ? 

A. That t y p e o f t e s t i n g i s p r e t t y 

s o p h i s t i c a t e d . 

Q. Uh-huh. I s i t p o s s i b l e ? 

A. C e r t a i n l y i t ' s p o s s i b l e . 

Q. When you say " s o p h i s t i c a t e d , " what do 

you mean? 

A. I t ' s g o i n g t o r e q u i r e s u b s t a n t i a l 

m o n i t o r i n g , I b e l i e v e , and I t h i n k t h a t t h a t ' s 

one we m i g h t agree t o o n l y i f i t ' s imposed i n 

o t h e r a r e a s as w e l l . Because I d o n ' t b e l i e v e 

t h a t p a r t i c u l a r r e q u i r e m e n t has been imposed on 

anybody on a l a n d f a r m y e t . 

MR. BICHAN: I m i g h t p o i n t o u t t h a t , as 

f a r as I know, t h i s i s t h e f i r s t t i m e t h a t 

RODRIGUEZ-VESTAL REPORTING 
( 505 } 933- 1 772 



J. 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

19 

2 0 

2 1 

2 2 

2 3 

2 4 

2 5 

anybody has p r o p o s e d b u i l d i n g a l a n d f a r m a few-

h u n d r e d f e e t f r o m c h i l d r e n . 

MR. STOVALL: A c t u a l l y i t d o e s n ' t 

m a t t e r w h e t h e r t h e y ' r e c h i l d r e n or a d u l t s . 

T h ey're a l l e n t i t l e d t o p r o t e c t i o n , Mr. B i c h a n . 

MR. BICHAN: I know. But c h i l d r e n a r e 

even more s u b j e c t t o t h e s e t h i n g s . 

MR. STOVALL: Because o f t h e i r 

s u s c e p t i b i l i t y due t o s i z e ; i s t h a t what y o u r 

c o n c e r n i s ? 

MR. BICHAN: Yes. 

MR. STOVALL: I u n d e r s t a n d . 

MR. BICHAN: And l e n g t h o f t i m e 

c o n t i n u o u s l y on s i t e , t h i n g s l i k e t h a t . 

MR. STOVALL: I u n d e r s t a n d . 

Q. (BY MR. STOVALL} Mr. Cheney, l e t me 

r e p h r a s e t h e q u e s t i o n and t h r o w t h e b a l l i n t o 

y o u r c o u r t . Given t h e f a c t t h a t we're n o t g o i n g 

t o i s s u e a p e r m i t w h i c h w o u l d a l l o w you t o make 

d i s c h a r g e s i n excess o f A i r Q u a l i t y s t a n d a r d s , 

what method w o u l d you p r o p o s e d t o m o n i t o r t h e 

a i r ? A g a i n I'm s u g g e s t i n g i t be i m m e d i a t e l y a t 

t h e f a c i l i t y because i f i t ' s okay t h e r e , i t ' s 

p r o b a b l y okay some d i s t a n c e away due t o 

d i s p e r s i o n and a d d i t i o n a l e v a p o r a t i o n , I w o u l d 
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assume. 

What method w o u l d you p r o p o s e t h a t y o u r 

company c o u l d use t o e n s u r e t h a t t h o s e l e v e l s d i d 

no t r e a c h d i s c h a r g e l e v e l s n o t p e r m i t t e d under 

t h e A i r Q u a l i t y A c t ? 

A. W e l l , f i r s t o f f , Mr. S t o v a l l , I ' d have 

t o l o o k t o see what k i n d o f f a c i l i t i e s or 

a p p a r a t u s m i g h t be a v a i l a b l e t o do t h a t . I t 

m i g h t be t h a t we can j u s t p u t some i n d i c a t o r s o u t 

t h e r e , maybe v i s u a l i n d i c a t o r s , t h a t w o u l d be 

s i m i l a r t o a badge t h a t p e o p l e wear f o r r a d i a t i o n 

e x p o s u r e — t h a t we c o u l d p u t some v i s u a l 

i n d i c a t o r s o u t t h e r e t h a t w o u l d i n d i c a t e when a 

p a r t i c u l a r l e v e l m i g h t be a c h i e v e d i n t h e a i r . 

And I w o u l d do t h a t . 

We t a l k a b o u t downwind o u t t h e r e . The 

p r e v a i l i n g w i n d s a r e f r o m t h e west and f r o m t h e 

e a s t . But you m i g h t p o s t some o f t h o s e a r o u n d 

t h e f a c i l i t y . And I ' d j u s t have t o l o o k and see 

what m i g h t be a v a i l a b l e as i n d i c a t o r s f o r t h e s e 

p a r t i c u l a r t y p e s o f d i s c h a r g e s . 

MR. BICHAN: I j u s t m i g h t s u g g e s t f o r 

t h e D i v i s i o n ' s c o n s i d e r a t i o n , t h e s e m a t e r i a l s a r e 

h i g h l y v o l a t i l e and t h e y do d i s s i p a t e q u i c k l y . 

As you come a c r o s s , t h e r e ' s some 1500 f e e t or 
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1800 f e e t o f s o l i d sweep. The o n l y p l a c e o f 

c o n c e r n w o u l d be t o t h e downwind edge. To 

m o n i t o r e v e r y s i n g l e p i t i s k i n d of f u t i l e 

because t h e c l o s e s t u p w i n d p i t i s g o i n g t o be 

v e r y l i t t l e . And i t g e t s h e a v i e r , h e a v i e r , and 

h e a v i e r as i t p i c k s up g o i n g a c r o s s . So i t ' s 

r e a l l y p o i n t l e s s t o do i t a t t h e u p w i n d , I t h i n k , 

b u t j u s t a t t h e p e r i m e t e r end. 

I n a d d i t i o n t o t h a t , t h e r e i s no h e a l t h 

endangerment e x c e p t t o t h a t one downwind a r e a 

o v e r t h e r e . And I r e a l l y d o n ' t c a r e , and I d o n ' t 

t h i n k anybody e l s e c a r e s , a b o u t what t h e y do h e r e 

as l o n g as t h a t p a r t i c u l a r a r e a i s p r o t e c t e d by 

w a t e r , by w i n d b r e a k s , and by some s o r t o f 

m o n i t o r i n g t o make s u r e t h e l e v e l s a r e 

m a i n t a i n e d . 

I t h i n k t h a t my p o s i t i o n h e r e i s 

m i s t a k e n by e v e r y b o d y . I t h i n k t h a t t h e f i r s t 

l e t t e r I e v e r w r o t e , I s a i d t h a t Mr. McMahon t o l d 

me t h e r e was g o i n g t o be a m i c r o r e r n e d i a t i o n [ s i c ] 

p l a n t . And I t o l d him I was a c q u a i n t e d w i t h i t , 

and I was a l l i n f a v o r o f i t , I t h o u g h t i t was a 

g r e a t i d e a . And because i t was g o i n g t o be wet, 

t h e y w o u l d s e a l i t i n , I had no o b j e c t i o n . I 

s t i l l have no o b j e c t i o n t o t h a t . 
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And i f t h e y ' r e g o i n g t o go ahead and 

pu t i t i n h e r e and wet i t down so i t does s e a l i n 

t h e h y d r o c a r b o n s and does keep t h e d u s t and d i r t 

f r o m b l o w i n g , I d o n ' t t h i n k t h a t — I t h i n k t h a t 

t h e p u b l i c i s w e l l s e r v e d . But i f t h e y d o n ' t 

want t o do t h a t , t h e n I t h i n k I have v e r y s e r i o u s 

c o n c e r n s . And t h a t ' s t h e o n l y r e a s o n t h a t I'm 

he r e . 

MR. STOVALL: Mr. B i c h a n , I a p p r e c i a t e 

t h a t because t h a t ' s why we h o l d t h e s e h e a r i n g s , 

because we can g a t h e r u s e f u l i n f o r m a t i o n i n t h e 

r e c o r d and i n f o r m p e o p l e such as y o u r s e l f . When 

we f o c u s on t h e s p e c i f i c c o n c e r n s o f t h a t n a t u r e , 

i t e n a b l e s us t o s e t t h o s e s t a n d a r d s . And Mr. 

Cheney i s f a m i l i a r w i t h t h i s . He's been t h r o u g h 

t h e p r o c e s s b e f o r e , and he knows we do i t . And 

t h e y ' r e e v o l v i n g and we a p p r e c i a t e y o u r i n p u t . 

Now, w i t h t h a t i n mind, a g a i n I w o u l d 

s u g g e s t t h a t what needs t o be done i s t o e n s u r e 

t h a t t h o s e l e v e l s a r e measured or d e t e r m i n e d a t 

some p o i n t below t h e A i r Q u a l i t y s t a n d a r d s t h a t 

a r e s e t so t h a t you ne v e r become i n v i o l a t i o n o f 

t h e A i r Q u a l i t y A c t . I n o t h e r words, i f you 

measure i t a t t h e A i r Q u a l i t y l e v e l s , o f w h a t e v e r 

c o n s t i t u e n t s t h e r e a r e , once you measure i t , you 
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may be i n v i o l a t i o n . 

So I'm s u g g e s t i n g t h a t w h a t e v e r method 

i s used, and Mr. B i c h a n ' s s u g g e s t i o n may be w e l l 

t a k e n , t h a t t h e p l a c e m e n t o f i t may n o t be a t t h e 

s o u r c e , b u t r a t h e r a t some downwind l o c a t i o n f r o m 

i t . 

MR. BICHAN: A m i l e f r o m t h i s s i t e , 

nobody on e a r t h c o u l d e v e r measure what was i n 

t h e r e . I t d i s s i p a t e s i n t o t h e a i r . I t ' s h i g h l y 

v o l a t i l e , and t h a t w o u l d be t h e end o f i t . But 

when you p u t i t so c l o s e t o p e o p l e , t h e r e ' s a 

r e a l danger i n v o l v e d h e r e , and t h e s e a r e t h e o n l y 

c o n c e r n s t h a t I have. 

And I p e r s o n a l l y do o b j e c t t o , i n my 

mind, r i d i c u l o u s demands p u t on i n d u s t r y , a l l 

k i n d s o f i n d u s t r y , f o r some o f t h e s e A i r Q u a l i t y 

s t a n d a r d s ; t h a t t h e y a r e n o t r e a l i s t i c . And I 

know t h a t some o f them a r e s e l f - s e r v i n g t o expand 

t h e EPA. 

And I have had t h e e n g i n e e r s i n t h e EPA 

so s t a t e t h a t t h e y c o u l d n o t s t a t e and w o u l d be 

f i r e d i f t h e y s t a t e d t h e t r u e c o n c e n t r a t i o n s o f 

where t h e y came f r o m . That has t o do w i t h t h e 

n i t r o u s o x i d e s , w h i c h comes f r o m l i g h t n i n g and 

does n o t come f r o m c a r s a t a l l , b u t i f t h e y e v e r 
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s a i d i t , t h e y ' d be f i r e d . 

So I d o n ' t l i k e t h a t s o r t o f t h i n g . I 

wanted t o move h e r e . I knew a t t h e t i m e when we 

d i s c u s s e d i t t h a t i t was n o t a zoned a r e a , and I 

d o n ' t want t o l i v e i n a zoned a r e a because I 

t h i n k p e o p l e o u g h t t o be a b l e t o do what t h e y do 

and I t h i n k t h e s e p e o p l e o u g h t t o be a b l e t o . 

But I t h i n k t h e y have a r e a l 

r e s p o n s i b i l i t y , and I w o u l d l i k e t o t o see an 

o v e r t i n t e n t i o n on t h e i r p a r t t h a t , y e s , we want 

t o do t h i s , n o t t h a t w e ' l l o n l y do what we have 

t o . T h a t ' s what f r i g h t 

MR. STOVALL: L e t me back up on t h a t 

p o i n t and e x p l a i n t h a t , based upon my e x p e r i e n c e , 

I ' v e had some s p e c i f i c e x p e r i e n c e w i t h Mr. 

Cheney, and I know where he comes f r o m . And I 

know where i n d u s t r y , companies come f r o m , n o t 

j u s t i n our i n d u s t r y , i s t h a t t h e r e i s a c o n c e r n , 

I t h i n k , on t h e i r p a r t i f t h e y d o n ' t do s o m e t h i n g 

t h a t ' s s p e c i f i c a l l y r e q u i r e d , i f t h e y d o n ' t g e t 

t h e r e g u l a t o r y agency's b l e s s i n g , t h e n t h e y t a k e 

a r i s k , even i f i t makes good t e c h n i c a l sense. 

So I u n d e r s t a n d when he says he w i l l do 

s o m e t h i n g t h a t i s r e q u i r e d , I w o u l d hope t h a t h i s 

company, as w e l l as any o t h e r , w i l l t a k e t h e 
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i n i t i a t i v e and say we t h i n k we s h o u l d do t h i s 

s t e p ; w i l l you ap p r o v e i t . 

MR. BICHAN: I may f u r t h e r say, I 

u n d e r s t a n d t h e Commission's, somehow t h e i r 

r e s p o n s i b i l i t i e s have been f o c u s e d on w a t e r o n l y , 

t o t h e e x t e n t t h a t Mr. LeMay t o l d me t h a t ' s a l l 

I'm i n t e r e s t e d i n ; I d o n ' t c a r e a b o u t a n y t h i n g 

e l s e . But I can u n d e r s t a n d a r e a l c o n c e r n , 

p a r t i c u l a r l y x y l e n e , I guess, p e n e t r a t e s l i k e 

h e l l g o i n g down t h r o u g h d i r t . I can u n d e r s t a n d 

t h e Commission's c o n c e r n a b o u t t h e l e a c h i n g 

downward. 

But i t o c c u r s t o me t h a t , f r o m what i s 

s a i d h e r e , t h a t by l i g h t l y w a t e r i n g and t u r n i n g 

t o g e t a good c o n s i s t e n c y and t h e n l i g h t l y 

w a t e r i n g i t a g a i n t o p u t a cap on i t w o u l d p r e t t y 

much p r e v e n t t h e downward m i g r a t i o n and keep t h e 

t o p , j u s t t h e t o p a l i t t l e damper, t o keep i t 

f r o m b l o w i n g away as w e l l . 

MR. STOVALL: I t sounds t o me l i k e we 

have what may work as a s o l u t i o n h e r e , I w o u l d 

s u g g e s t , and I'm n o t s u r e t h a t y o u ' r e p r e p a r e d --

w e l l , a r e you p r e p a r e d a t t h i s h e a r i n g , Mr. 

Cheney, t o recommend a m o n i t o r i n g s y s t e m w h i c h 

w o u l d a d d r e s s t h e c o n c e r n s ? 
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And I w i l l say t h a t t h e D i v i s i o n s h a r e s 

t h e c o n c e r n s w h i c h Mr. B i c h a n i s r a i s i n g w i t h 

r e s p e c t t o a i r q u a l i t y . We have no a u t h o r i t y t o 

r e g u l a t e t o i t , e x c e p t t o say you won't v i o l a t e 

t h e r u l e s and i f you i n t e n d t o do i t , y o u ' l l go 

t o t h e A i r Q u a l i t y Board. We s e t s t a n d a r d s t o 

p r e v e n t t h e v i o l a t i o n o f t h o s e r u l e s i n t h e 

i n t e r e s t o f human h e a l t h and t h e e n v i r o n m e n t . 

Are you p r e p a r e d t o recommend a 

p r o c e d u r e t o d a y w h i c h c o u l d be i n c o r p o r a t e d , 

s u b j e c t a l w a y s t o our a u t h o r i t y t o r e q u i r e 

a d d i t i o n a l or d i f f e r e n t measures t o be t a k e n , 

w h i c h c o u l d a d d r e s s t h e c o n c e r n s o f t h e m i g r a t i o n 

of some o f t h e s e c o n s t i t u e n t s f r o m t h e T i e r r a 

p r o p e r t y p a r t i c u l a r l y t o w a r d s r e s i d e n t i a l a r e a s ? 

I s t h e r e s o m e t h i n g t h a t c o u l d be done 

t o e n s u r e i t d o e s n ' t o c c u r and t o measure and t o 

e n a b l e you t o t a k e s t e p s ? 

MR. CHENEY: C e r t a i n l y t h e a p p l i c a t i o n 

of m o i s t u r e t o t h e s i t e s i s g o i n g t o h e l p a s s u r e 

t h a t t h a t d o e s n ' t o c c u r . And I ' v e r e i t e r a t e d 

b e f o r e t h a t we a r e w i l l i n g and a b l e t o p r o v i d e 

t h a t m o i s t u r e t o t h e s i t e and a p p l y i t . 

MR. STOVALL: That p r e v e n t s t h e a c t u a l 

v o l a t i l i z a t i o n or e v a p o r a t i o n i n t o t h e a r e a — 
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MR. CHENEY: Yes, s i r . 

MR. STOVALL: -- o f t h e s u b s t a n c e s t o a 

l a r g e e x t e n t ; i s t h a t c o r r e c t ? 

MR. CHENEY: Yes, s i r . 

MR. BICHAN: I'm s a t i s f i e d t h a t i t 

does . 

MR. STOVALL: And t h e n t h e second t h i n g 

I w o u l d ask, a r e you p r e p a r e d t o d a y , or w o u l d you 

l i k e some a d d i t i o n a l t i m e , t o s u b m i t a method o f 

s i m p l y h a v i n g a back-up measure t o e n s u r e t h a t 

t h e r e i s some — so you a r e aware o f some l e v e l 

o f p o t e n t i a l e m i s s i o n s ? 

Mr. Cheney, l e t me o f f e r you an 

a l t e r n a t i v e . The q u e s t i o n I asked you was: Are 

you p r e p a r e d t o make such a recom m e n d a t i o n 

t o d a y ? 

MR. CHENEY: T h a t ' s what I was t r y i n g 

t o do was, maybe f o r t h e p a r t i c u l a r t y p e o f 

e q u i p m e n t , because t h e r e ' s some o t h e r s . I t h i n k 

we c o u l d use p h o t o i o n i z a t i o n e q u i p m e n t t h a t w o u l d 

t e s t f o r what m i g h t be i n t h e a i r i n a p a r t i c u l a r 

a r e a , and I t h i n k we w o u l d be w i l l i n g t o do 

t h a t . 

MR. STOVALL: I t sounds l i k e -- we've 

s t ' i l l g o t one p a r t y h e r e t h a t I want t o t a l k t o 
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b e f o r e we f i n i s h up, and I have n o t f o r g o t t e n you 

— Mr. Vavera? I s t h a t r i g h t ? 

MR. VAVERA: Vav e r a . 

MR. STOVALL: I'm h o r r i b l e on names. 

I'm n o t l e a v i n g you o u t o f t h i s d i s c u s s i o n . I 

hope i t ' s h e l p f u l t o you. 

MR. VAVERA: Yes. 

MR. STOVALL: I t seems t o me t h a t 

t h e r e ' s a g e n e r a l agreement h e r e w i t h t h e p r o p e r 

a p p l i c a t i o n o f m o i s t u r e and t h e n w i t h some 

back-up d e t e c t i o n e q u i p m e n t t h a t t h e s i g n i f i c a n t 

c o n c e r n r a i s e d by t h i s p a r t i c u l a r f a c i l i t y can be 

a d d r e s s e d . 

The c o n c e r n I have f o r a rec o m m e n d a t i o n 

t o t h e Examiner, i t sounds l i k e t h e l e v e l o f 

m o i s t u r e a p p l i c a t i o n i s h a r d t o d e f i n e — 

MR. CHENEY: Yes, s i r . 

MR. STOVALL: -- a t t h i s p o i n t . 

MR. CHENEY: I t ' s g o i n g t o v a r y , I 

t h i n k . 

MR. STOVALL: I t d o e s n ' t seem t o sound 

l i k e i t p a r t i c u l a r l y m a t t e r s w h e t h e r i t ' s done by 

s p r i n k l e r s ystem or t r u c k . Would t h a t be 

c o r r e c t , Mr. B i c h a n , i t w o u l d n ' t r e a l l y m a t t e r t o 

y ou ? 
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MR. BICHAN: No. J u s t as l o n g as 

t h e y ' v e g o t some method t o k i n d o f keep a s e a l on 

i t . You know, i f y o u ' r e g o i n g i n t o a non-zoned 

a r e a l i k e I am, I c o u l d be l i v i n g n e x t t o a c o r n 

f i e l d , and t h e y c o u l d be b r o a d c a s t i n g manure, and 

I r e c o g n i z e a l l t h a t . 

MR. STOVALL: Next t o a f e e d l o t . 

MR. BICHAN: That t h e r e may be a t one 

t i m e or a n o t h e r some, because he c a n ' t c o n t r o l 

e v e r y t h i n g , some mi n o r v i o l a t i o n s , and t h a t 

d o e s n ' t c o n c e r n me. I'm n o t g o i n g t o be s t a n d i n g 

w i t h a meter e v e r y second and a t e l e p h o n e , a 

c e l l u l a r phone i n my o t h e r hand hooked up t o t h e 

EPA y e l l i n g and s c r e a m i n g , b u t t h o s e b a s i c 

c o n s i d e r a t i o n s I ' d l i k e t o see. 

And I want s o m e t h i n g e l s e t o be 

u n d e r s t o o d by t h e Commission and by T i e r r a . I 

came o u t h e r e j u s t as I d e m o n s t r a t e d and bought 

t h e p r o p e r t y , and I'm a t o t a l s t r a n g e r . I d o n ' t 

know a s o l e i n New Mexi c o . And s u d d e n l y I'm 

s t r u c k w i t h t h i s t h i n g , and i t has n o t h i n g t o do 

w i t h m o i s t u r e or b i o d e g r a d a t i o n or a n y t h i n g . A l l 

i t has t o do w i t h i s one c e l l and t h e r e s t 

e v a p o r a t i v e and I'm back t o M i c h i g a n . 

Now, t o say t h a t I am d e f e n s i v e i s an 
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u n d e r s t a t e m e n t . I am r e a l l y h o s t i l e about my 

r i g h t s and t h e p r o t e c t i o n o f my r i g h t s because I 

know nobody h e r e and I d o n ' t know what t h e 

c o n n e c t i o n s a r e between a l l t h e s e p e o p l e . I do 

know t h a t Mr. Cheney s e r v i c e s t h e o i l i n d u s t r y 

t h e r e i n h i s v a r i o u s c a p a c i t i e s . And so a l l 

t h e s e t h i n g s make me r e a l l y c o n c e r n e d . 

MR. STOVALL: L e t me back up. 

MR. BICHAN: I want t o make i t c l e a r 

t h a t I do have t h o s e c o n c e r n s , and I d o n ' t want 

t o be under t h e c o v e r s a b o u t i t . And I t h i n k 

t h a t --

MR. STOVALL: A g a i n l e t me back up and 

say t h a t y o u r b r i n g i n g t h o s e t o our a t t e n t i o n i s 

why we have t h e p r o c e s s t h e way we do. We t r y t o 

keep i t i n f o r m a l so we come t o a r e s o l u t i o n . 

MR. HALE: May I make a comment, Mr. 

S t o v a l l ? 

MR. STOVALL: Yes, s i r . 

MR. HALE: I t h i n k I know where y o u ' r e 

g o i n g . I f what Mr. B i c h a n i s s a y i n g i s i f t h e r e 

i s some m o n i t o r i n g and some r e g u l a t i o n o f t h e 

a d d i t i o n o f m o i s t u r e t o t h e s i t e so as t o p r e v e n t 

v i o l a t i o n o f t h e A i r Q u a l i t y A c t , t h a t ' s y o u r 

c o n c e r n and t h a t ' s what y o u ' r e h e r e t o a d d r e s s . 

RODRIGUEZ-VESTAL REPORTING 
(505) 988-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

20 

2 1 

2 2 

2 3 

2 4 

2 5 

138 

MR. BICHAN: I'm s a t i s f i e d m o i s t u r e 

t a k e s c a r e o f d u s t . I'm s a t i s f i e d m o i s t u r e t a k e s 

c a r e o f v o l a t i l i z a t i o n . 

MR. HALE: And, Mr. Vav e r a , w o u l d t h a t 

be y o u r p o s i t i o n t o o , t h a t y o u ' r e c o n c e r n e d t h a t 

t h i s n o t v i o l a t e t h e A i r Q u a l i t y A c t and t h a t 

t h e r e be r e g u l a t e d a p p l i c a t i o n o f m o i s t u r e t o 

p r e v e n t v i o l a t i o n o f t h a t a c t ? I s t h a t why 

y o u ' r e h e r e t o d a y t o o ? 

MR. VAVERA: M o s t l y . 

MR. STOVALL: I t h i n k -- I guess t h e 

q u e s t i o n I w o u l d now have i s w h e t h e r we have 

s u f f i c i e n t i n f o r m a t i o n ? I'm i n c l i n e d t o t h i n k we 

do. I s i m p l y w o u l d say t h a t i f an o r d e r were 

e n t e r e d , i t w o u l d say t h a t m o i s t u r e s h o u l d be 

a p p l i e d t o enhance b i o d e g r a d a t i o n , w h e t h e r done 

by n a t u r a l or a d d i t i v e means, and t h a t i t be 

a p p l i e d , m a i n t a i n e d . 

I assume w i t h t h e d u s t i s s u e , i t ' s 

m o s t l y k e e p i n g t h e s u r f a c e wet. W i t h t h e 

b i o d e g r a d a t i o n q u e s t i o n , i t ' s a m a t t e r o f below 

t h e t o p i n c h or so o f s o i l ; i s t h a t c o r r e c t , Mr. 

Cheney? 

MR. CHENEY: K e e p i n g i t mixed p r o p e r l y . 

MR. HALE: I f we c o u l d a d d r e s s t h o s e 
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c o n c e r n s and s a t i s f y t h e OCD t h a t t h a t was an 

o n g o i n g p r o c e s s , a r e we t h e n i n agreement t h a t a 

p e r m i t c o u l d be i s s u e d w i t h t h o s e c o n d i t i o n s ? 

MR. BICHAN: I f t h e OCD w i l l c o n s i d e r 

t h i s as w e l l . I had a h e l l o f t i m e . I f i n a l l y 

went t o B i l l P e t e r s o n , who i s t h e s o i l 

c o n s e r v a t i o n o f f i c e r f o r t h e US S o i l C o n s e r v a t i o n 

D epartment i n t h e a r e a . And he gave me an 

e r o s i o n e s t i m a t e . H i s o f f i c e i s r i g h t t h e r e , and 

he knows t h e p r o p e r t y and he knows — 

MR. STOVALL: I'm f a m i l i a r w i t h t h e 

s e r v i c e . 

MR. BICHAN: He's f a m i l i a r w i t h Nape 

[ p h o n e t i c ] r i g h t a c r o s s t h e way. T h i s i s why I 

asked. He t a l k e d a b o u t r i d g i n g t h e s o i l and t o 

t h e n make t h e r i d g e s i n t h e d i s k i n g c r o s s w i s e t o 

t h e w i n d . I t s u b s t a n t i a l l y r e d u c e s i t . And he 

says h e r e how much i t r e d u c e s i t . And he a l s o 

t a l k s a b o u t u n s h e l t e r e d d i s t a n c e s o f 1500 f e e t , 

w h i c h a b o u t t h i s i s . 

B u t , b e l i e v e i t or n o t , i f i t were a 

sandy loam, i t c o u l d c a r r y as much as 105 t o n s 

per a c r e a y e a r away. So t h e r e i s a r e a l 

c o n s i d e r a t i o n c o n c e r n i n g k e e p i n g i t , you know, 

down and wet because t h a t i s a huge amount, 
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p a r t i c u l a r l y i f you were c a r r y i n g 105 t o n s per 

a c r e away o n t o t h e h i l l s i d e , i t ' s g o i n g t o wash 

r i g h t down u n r e m e d i a t e d . 

So I ' d l i k e t o s u b m i t t h i s f o r t h e 

c o n s i d e r a t i o n o f t h e Commission i n i t s 

d e l i b e r a t i o n s as w e l l . 

MR. HALE: But w o u l d I be c o r r e c t i n 

s a y i n g , j u s t t o see i f we have an u n d e r s t a n d i n g 

o f t h e p a r t i e s h e r e , t h a t we c o u l d s t i p u l a t e t o 

an e n t r y o f an o r d e r t h a t t h e p e r m i t w o u l d be 

i s s u e d w i t h t h e c o n d i t i o n s t h a t t h e r e be 

a p p r o p r i a t e w e t t i n g o f t h e s o i l — 

MR. BICHAN: Yeah. 

MR. HALE: -- t o t h e e x t e n t deemed 

a p p r o p r i a t e by t h e OCD t o p r e v e n t w i n d e r o s i o n o f 

t h e s o i l and v i o l a t i o n o f A i r Q u a l i t y s t a n d a r d s 

due t o v o l a t i l i z a t i o n and t h a t t h e r e be some 

downwind m o n i t o r i n g on t h e s i t e ? 

MR. BICHAN: I w o u l d --

MR. HALE: Would t h a t be c o r r e c t Mr. 

Bichan? 

MR. BICHAN: That w o u l d be p e r f e c t l y 

w i t h i n t h e r i g h t s o f t h e o r d e r . 

MR. HALE: Would t h a t be an a c c e p t a b l e 

o r d e r t o you? 
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MR. BICHAN: Yeah, i f you own i t . 

MR. HALE: Mr. Vav e r a , w o u l d t h a t be 

a c c e p t a b l e t o you? 

MR. VAVERA: [Nodded.] 

MR. HALE: And, Mr. Cheney, w o u l d t h a t 

be a c c e p t a b l e ? 

MR. CHENEY: C e r t a i n l y . 

MR. STOVALL: I t h i n k , i n t e r m s o f t h e 

lan g u a g e o f t h e o r d e r , w e ' l l s t a t e — because we 

c a n ' t s e t t h o s e l e v e l s and we c o n s i s t e n t l y s e t 

p e r f o r m a n c e c r i t e r i a — t h e p e r f o r m a n c e c r i t e r i a 

i s t o keep t h e v o l a t i l i z a t i o n , t h e e m i s s i o n o f 

th e v o l a t i l e s below A i r Q u a l i t y s t a n d a r d s . 

MR. HALE: R i g h t . 

MR. STOVALL: I n c o m p l i a n c e w i t h A i r 

Q u a l i t y s t a n d a r d s . 

MR. HALE: T h a t ' s s o m e t h i n g we can 

d e t e r m i n e . 

MR. STOVALL: And t o p r e v e n t t h e 

b l o w i n g o f d u s t . I n o t h e r w o r d s , i f you g e t t h a t 

50, 60 m i l e s per hour w i n d o u t t h e r e , you may 

have t o g e t o u t t h e r e and do s o m e t h i n g r i g h t now. 

MR. BICHAN: I w o u l d n ' t e x p e c t them 

t o 

MR. STOVALL: R a t h e r t h a n s e t s p e c i f i c 
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s t a n d a r d s o f q u a n t i t i e s o f w a t e r . 

MR. HALE: I t ' s g o i n g t o be o n g o i n g 

m o n i t o r i n g by t h i s D i v i s i o n anyway. C e r t a i n l y we 

s h o u l d be a b l e t o a c c o m p l i s h t h a t . I guess what 

I'm s a y i n g f r o m a p r o c e d u r a l s t a n d p o i n t i s t h e 

t h r e e p a r t i e s t o t h i s h e a r i n g agree t o t h a t , can 

we i n f a c t s t i p u l a t e and e n t e r an o r d e r t o t h a t 

e f f e c t ? 

MR. STOVALL: W e l l , t h e one t h i n g I 

w i l l t e l l y ou, Mr. H a l e , i s t h i s i s n o t q u i t e 

l i k e a c o u r t r o o m because t h e Examiner can o n l y 

make a re c o m m e n d a t i o n t o t h e D i r e c t o r . He c a n n o t 

a p p r o v e a s p e c i f i c o r d e r . 

But I t h i n k what I'm h e a r i n g i s t h a t we 

w i l l recommend an o r d e r o f t h a t n a t u r e and t h a t 

w i l l a d d r e s s t h o s e c o n c e r n s and do t h a t because 

t h a t i s u l t i m a t e l y our c o n c e r n . 

MR. HALE: A l l r i g h t . 

MR. BICHAN: I w o u l d l i k e t o a v o i d , and 

I'm s u r e Mr. Vavera w o u l d l i k e t o a v o i d , t h e 

n e c e s s i t y o f r u n n i n g o u t t h e r e e v e r y h a l f hour t o 

t a k e a bag sample o u t o f t h e a i r . 

MR. STOVALL: We're g o i n g t o s e t t h e 

p e r f o r m a n c e s t a n d a r d . I f t h e y v i o l a t e t h e 

p e r f o r m a n c e s t a n d a r d , w h a t e v e r i t may be, we w i l l 
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h o l d them i n v i o l a t i o n . I f you see s o m e t h i n g 

t h a t you a r e c o n c e r n e d w i t h , you c e r t a i n l y have 

t h e o p p o r t u n i t y and p e r h a p s even t h e o b l i g a t i o n 

t o adv i se us. 

MR. HALE: And, Mr, Examiner, based on 

t h e comments, w o u l d you be w i l l i n g t o e n t e r an 

o r d e r t o t h a t e f f e c t ? 

MR. STOVALL: To recommend an o r d e r . 

MR. HALE: Recommend an o r d e r . 

EXAMINER STOGNER: B e l i e v e me, t h e r e 

a r e o t h e r c o n s i d e r a t i o n s t h a t a r e s t i l l on my 

mind, w h i c h I have b r o u g h t up w i t h Mr. Cheney 

w i t h t h e f e n c i n g , t h e b e r m i n g . There was some 

o t h e r i s s u e s . And I b e l i e v e you t a l k e d w i t h t h e 

US S o i l C o n s e r v a t i o n Commission. There's a l s o 

some o t h e r a g e n c i e s , I t h i n k w i t h i n t h e County 

E x t e n s i o n S e r v i c e , t h a t one m i g h t want t o make 

t h i s a model. 

He m e n t i o n e d w i n d b r e a k s , p o p l a r t r e e s , 

w h a t e v e r t h e case may be. I w o u l d a l s o s u g g e s t 

t h a t m i g h t be a n o t h e r agency t o make t h i s a model 

l a n d f a r m up t h e r e . W i t h s i m p l e a g r i c u l t u r a l 

t e c h n i q u e s , w h i c h I s a c t u a l l y what y o u ' r e d o i n g . 

But a l s o g e t t h a t o t h e r e x p e r t i s e or a t 

l e a s t i n p u t f r o m t h a t p a r t i c u l a r agency, w h e t h e r 
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i t be t h e US S o i l C o n s e r v a t i o n , t h e S o i l 

C o n s e r v a t i o n D i s t r i c t Manager, whoever t h a t may 

be. I d o n ' t know what S o i l C o n s e r v a t i o n D i s t r i c t 

y o u ' r e i n . There c o u l d a l s o be t h e County 

E x t e n s i o n S e r v i c e i n San Juan County — m i g h t be 

somebody e l s e . 

T h a t ' s some o t h e r t h i n g s I'm t h i n k i n g 

a b o u t t o o . But t h e r e ' s been o t h e r i s s u e s t h a t 

have been b r o u g h t up t h a t I'm a l s o c o n c e r n e d 

w i t h , n o t o n l y w i t h t h e ones you have a l s o , t h e 

t h r e e p a r t i e s have t o u c h e d upon. 

MR. STOVALL: Mr. Examiner, l e t me make 

s u r e we're c l e a r on t h e u n d e r s t a n d i n g h e r e , i s 

t h a t I t h i n k what we have d i s c u s s e d i s t h a t t h e 

i s s u e w h i c h i s a s p e c i f i c c o n c e r n t o t h e 

p r o t e s t o r s i n t h e case, I c e r t a i n l y t h i n k t h e 

g r o u n d m o n i t o r i n g , as has been d i s c u s s e d , i s 

g o i n g t o be a r e q u i r e m e n t . 

We w i l l make a d e t e r m i n a t i o n as t o t h e 

f e n c i n g . I t c o u l d be t h a t based upon our own 

c o n c e r n s t h a t a f o u r - s t r a n d b a r b w i r e may n o t be 

enough. 

MR. CHENEY: We d o n ' t have any 

o b j e c t i o n t o a l i v e s t o c k t y p e f e n c e t h a t ' s a 

s o l i d — t h a t ' s a woven t y p e f e n c e , i f t h a t ' s 
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p r e f e r a b l e , w i t h maybe a s t r a n d o f b a r b w i r e on 

t o p o f i t . 

EXAMINER STOGNER: A s h e e p t y p e --

MR. CHENEY: Sheep t y p e . 

EXAMINER STOGNER: -- w h i c h I b e l i e v e 

Mr. S t o v a l l h a d b r o u g h t up a n d t h e o n e s I'm 

f a m i l i a r w i t h , w h i c h i s e x a c t l y w h a t y o u s a i d , 

w i t h t h e o n e - o r t w o - s t r a n d . 

MR. STOVALL: Where y o u ' v e g o t a g r i d 

r a t h e r t h a n j u s t a h o r i z o n t a l l i n e . 

MR. BICHAN: I ' d s u r e a p p r e c i a t e t h a t . 

I ' v e g o t a y o u n g S p r i n g e r who l o v e s t o d i s g u i s e 

h i s o d o r by r o l l i n g i n a n y n o x i o u s s u b s t a n c e he 

ca n f i n d . 

MR. CHENEY: We c e r t a i n l y d o n ' t h a v e 

any o b j e c t i o n t o t h a t t y p e o f f e n c e . And maybe 

p u t one o f t h o s e up t h a t ' s maybe t h r e e f e e t a n d 

t h e n p u t a c o u p l e o f s t r a n d s o f b a r b w i r e a b o v e 

i t 

MR. STOVALL: I t h i n k t h a t ' s k i n d o f 

w h a t we've g o t i n m i n d i n t e r m s o f k e e p i n g t h e 

p e t s a n d k i d s o u t o f t h e f a c i l i t y . 

MR. CHENEY: No o b j e c t i o n a t a l l . 

MR. STOVALL: T h e r e w i l l be some o t h e r 

t h i n g s w h i c h h a v e b e e n a d d r e s s e d by t h e D i v i s i o n 
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and a r e n o r m a l l y a d d r e s s e d i n t h e s e f a c i l i t i e s . 

What we a r e c o n c e r n e d w i t h s p e c i f i c a l l y , o f 

c o u r s e , i s t h i s f a c i l i t y a t t h i s s i t e near t h e s e 

r e s i d e n c e s and some s p e c i f i c c o n c e r n s i t r a i s e s . 

I t h i n k t h e Exa m i n e r ' s s u g g e s t i o n a b o u t 

c o n t a c t i n g t h e s o i l p e o p l e and g e t t i n g some good 

f a r m i n g t e c h n i q u e s may be -- I d o n ' t e n v i s i o n an 

o r d e r t h a t w o u l d say " p l a n t t r e e s " a t t h i s t i m e , 

b u t one ne v e r knows w i t h t h e Examiner. 

Does t h a t a d d r e s s t h e c o n c e r n s ? 

MR. HALE: Yes. I ' v e t r i e d t o w r i t e 

them down. We s t i p u l a t e t o an o r d e r t h a t t h e r e 

w o u l d be some t y p e o f g r o u n d m o n i t o r i n g r e g a r d i n g 

A i r Q u a l i t y s t a n d a r d s ; t h a t t h e r e w o u l d be a 

reco m m e n d a t i o n as t o a woven t y p e l i v e s t o c k 

f e n c e , r e c o m m e n d a t i o n as t o berms, w i n d b r e a k i n 

c o n n e c t i o n w i t h s o i l c o n s e r v a t i o n p r a c t i c e s , and 

a w e t t i n g per m o n i t o r i n g by OCD so as t o a v o i d 

s o i l e r o s i o n and v i o l a t i o n o f a i r q u a l i t y ; t h a t 

i f t h o s e recommendations w o u l d be c o n t a i n e d i n a 

s t i p u l a t e d o r d e r and t h e rec o m m e n d a t i o n w o u l d be 

i f t h e r e ' s c o m p l i a n c e w i t h t h a t , t h a t t h e 

rec o m m e n d a t i o n w i l l be t o i s s u e t h e p e r m i t . 

MR. BICHAN: M i g h t I add, I t h i n k t h a t 

w i n d b r e a k i n g may be an i m p o s i t i o n . I t h i n k t h a t , 
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f r o m what I u n d e r s t a n d f r o m t h e S o i l C o n s e r v a t i o n 

guy, t h e p r o p e r d i s k i n g c r o s s w i n d and t h e p r o p e r 

c o n s t i t u t i o n , m o i s t u r e c o n t e n t o f t h e s o i l , w i l l 

i n f a c t h o l d i t down. I s n ' t t h a t what --

MR. CHENEY: T h a t ' s my u n d e r s t a n d i n g . 

T h a t ' s t h e r e a s o n I b r o u g h t up t h e f a r m equipment 

t h a t can be u t i l i z e d t o h e l p p r e v e n t --

MR. BICHAN: I t h i n k P e t e r s o n f r o m --

t h e S o i l C o n s e r v a t i o n guy who's r i g h t t h e r e f e e l s 

t h a t way t o o . 

MR. CHENEY: Windbreak i n g , I have a 

l i t t l e b i t o f o b j e c t i o n t o t h a t . 

MR. BICHAN: Oh, you'd have t o p u t one 

i n e v e r y 50 f e e t . I t ' s n u t s . 

MR. STOVALL: Okay. I t h i n k j u s t t o 

h a l f a second h e r e . 

[A d i s c u s s i o n was h e l d o f f t h e r e c o r d . ] 

MR. STOVALL: I w o u l d l i k e t o make a 

s u g g e s t i o n t o Mr. Hale as t o a way t o make s u r e 

t h a t t h e c o n c e r n s a r e a d d r e s s e d . I w o u l d l i k e t o 

recommend t h a t you p r e p a r e a p r o p o s e d o r d e r and, 

because you've n o t p r a c t i c e d b e f o r e us b e f o r e , 

you m i g h t check some o f our o r d e r s f o r f o r m a t and 

s t y l e o f t h e o r d e r and how i t s h o u l d be d r a f t e d . 

P r e p a r e t h a t , s u b m i t t h a t t o us and t o 
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Mr. B i c h a n and Mr. V a v e r a , and a l l o w — we w i l l 

a l l o w them a p e r i o d t o comment on i t . I d o n ' t 

t h i n k i t ' s n e c e s s a r y t o s u b m i t c o m p e t i n g o r d e r s . 

I t h i n k i t w o u l d be more e f f e c t i v e i f you were t o 

comment on t h e s p e c i f i c o r d e r and upon w h i c h t h e 

Commission c o u l d t h e n d r a f t an o r d e r . 

MR. HALE: A l l r i g h t . 

MR. STOVALL: I f we g i v e y o u , say, t e n 

days t o s u b m i t a p r o p o s e d o r d e r and g i v e you t e n 

days t o r e s p o n d , w o u l d t h a t be s a t i s f a c t o r y ? 

MR. BICHAN: Ten days i s enough. 

MR. KALE: Assuming t h a t f a l l s t h r o u g h 

and we a r e u n a b l e t o do t h a t , we c o u l d t h e n 

r e c o n v e n e t h e h e a r i n g . 

MR. STOVALL: No. Submit y o u r comments 

and t h e D i v i s i o n w i l l e n t e r an o r d e r based upon 

t h e d r a f t and t h e comments. 

MR. BICHAN: You draw t h e o r d e r and 

w e ' l l s u b m i t any comments. 

MR. STOVALL: No. We won't come back 

and do t h i s a g a i n . 

MR. BICHAN: T h e y ' l l do what t h e y want 

anyway. 

MR. STOVALL: I s t h a t y o u r w i f e w i t h 

t h e c h i l d o u t t h e r e ? 
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MR. VAVERA: Yes. 

MR. STOVALL: Mrs. Vav e r a , w o u l d you 

come back i n ? I want t o d e a l w i t h you guys 

f i r s t . You've k i n d o f been o u t o f t h e p r o c e s s . 

I assume you a r e n o t e x p e r t s i n t h i s f i e l d ; i s 

t h a t c o r r e c t ? 

MR. VAVERA: No. 

MR. STOVALL: But y o u ' r e c o n c e r n e d 

about y o u r own h e a l t h and y o u r k i d s ' . 

T e c h n i c a l l y I t h i n k i t i s c o r r e c t t h a t you d i d 

no t r e c e i v e n o t i c e . 

MR. VAVERA: No, we never r e c e i v e d 

a n y t h i n g . 

MR. STOVALL: Now, t h e n e t e f f e c t o f 

t h a t i s what we c o u l d do i s send t h e a p p l i c a n t 

back and say, okay, s t a r t o v e r , g i v e them n o t i c e , 

and we come back i n and do t h i s i n 30 days. 

MR. VAVERA: I d o n ' t t h i n k t h e r e ' s no 

need f o r t h a t . 

MR. STOVALL: Okay. T h a t ' s what I want 

t o f i n d o u t . But I want t o make s u r e you f e e l 

l i k e you've had an o p p o r t u n i t y t o have y o u r 

c o n c e r n s a d d r e s s e d . T h a t ' s v e r y i m p o r t a n t . 

MR. VAVERA: Yes. 

MR. STOVALL: And you've h e a r d most o f . 
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what's g o i n g on? 

MR. VAVERA: Yeah. 

MR. STOVALL: You've g o t as much 

e d u c a t i o n as I have on t h i s ? 

MR. VAVERA: I have. 

MR. STOVALL: Are you c o m f o r t a b l e w i t h 

w hat's been d i s c u s s e d ? 

MR. VAVERA: I w o u l d l i k e t o see a 

w i n d b r e a k e i t h e r on -- t h e west and e a s t end, on 

b o t h ends, j u s t as w i n d — as a b u f f e r . 

MR. STOVALL: Okay. I t h i n k -- a g a i n 

t h e t h i n g w i l l be s u b m i t t e d t o you — t h e o r d e r 

w i l l be s u b m i t t e d t o you. I t h i n k you can 

a d d r e s s t h a t . You've h e a r d some c o n c e r n s on b o t h 

s i d e s a b o u t t h e p r a c t i c a l i t y o f a c t u a l l y p u t t i n g 

one i n , b u t we w i l l t a k e y o u r comment i n t o 

c o n s i d e r a t i o n . That i s a p a r t o f t h e r e c o r d . 

Any o t h e r c o n c e r n s t h a t you've g o t ? 

MR. VAVERA: Not r e a l l y . 

MR. STOVALL: Okay. 

MR. VAVERA: Because a f e n c e — 

MRS. VAVERA: What i s i t g o i n g t o do t o 

t h e g r o u n d w a t e r ? We do want t o d r i l l a w e l l . We 

want t o be s e l f - s u f f i c i e n t . We p l a n on g e t t i n g 

w a t e r f r o m Mr. McMahon, b u t j u s t as i n F l o r i d a — 

RODRIGUEZ-VESTAL REPORTING 
{505) 988-1772 



2 

3 

4 

5 

6 

7 

3 

9 

1 0 

j . - i 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

20 

2 1 

2 2 

2 3 

2 4 

2 5 

15 1 

I know we d o n ' t have h u r r i c a n e s — b u t i f 

s o m e t h i n g were t o happen, we have a g a r d e n and we 

want t o be s e l f - s u f f i c i e n t . And we w o u l d l i k e t o 

know what t h i s i s g o i n g t o do t o t h e g r o u n d w a t e r . 

MR. STOVALL: What we a r e g o i n g t o 

r e q u i r e them t o do i s do some m o n i t o r i n g below 

t h e i r f a c i l i t y , and we can s e t s t a n d a r d s t o 

en s u r e t h a t t h e r e a r e no c o n t a m i n a n t s t h a t g e t 

down below a v e r y s h a l l o w d e p t h . And t h e n t h a t 

w o u l d e n s u r e t h a t t h e r e w o u l d be no m i g r a t i o n o f 

f l u i d s f r o m t h e i r f a c i l i t y t o any — and I 

u n d e r s t a n d t h e g r o u n d w a t e r i s f a i r l y deep o u t 

t h e r e . 

MRS. VAVERA: Yes, i t i s . 

MR. VAVERA: One h u n d r e d and f i f t y 

f e e t . 

MR. STOVALL: And we're t a l k i n g about a 

f o o t , two f e e t , t h r e e f e e t maybe a t t h e most. So 

t h a t ' s how we a d d r e s s t h a t i s s u e . And — 

MR. VAVERA: As l o n g as t h e r e i s , l i k e 

he was s a y i n g , w a t e r w i t h s p r i n k l e r s y s t e m . I t 

was k e p t we t . 

MR. STOVALL: Yeah. I f I t ' s k e p t wet 

t o keep t h e d i r t down, b u t n o t t o o wet so as t o 

c o n t i n u e t o d r i v e t h e f l u i d s downward. That 
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w o u l d be t h e — 

MR. VAVERA: M o i s t . 

MR. STOVALL: Any o t h e r c o n c e r n s t h a t 

y o u ' v e g o t ? Does t h a t p r e t t y w e l l — 

MR. VAVERA: T h a t ' s m o s t l y i t . 

EXAMINER STOGNER: F o r t h e r e c o r d w o u l d 

y o u s t a t e y o u r name? 

MRS. VAVERA: My name i s S t o r m e , 

S - t - o - r - m - e . 

EXAMINER STOGNER: And who's t h e l i t t l e 

one i n y o u r arms? 

MRS. VAVERA: T h i s i s T y l e , T - y - l - e . 

MR. STOVALL: I s t h e r e a n y t h i n g 

f u r t h e r ? T h a t ' s y o u r q u e s t i o n ; t h a t ' s n o t my 

que s t i o n . 

EXAMINER STOGNER: I s t h e r e a n y t h i n g 

f u r t h e r i n t h i s h e a r i n g ? 

MR. KALE: As I u n d e r s t a n d , w i t h i n t e n 

d a y s o f t o d a y , I am t o s u b m i t a p r o p o s e d o r d e r t o 

t h e s e g e n t l e m e n . 

MR. STOVALL: And t o t h e C o m m i s s i o n . 

MR. HALE: And t o t h e C o m m i s s i o n . They 

w i l l a d d t h e i r c o m m e n t s , i f a n y , a n d t h e n — 

MR. STOVALL: L e t me r e s t a t e t h a t . You 

w i l l s u b m i t t o t h e C o m m i s s i o n a n d t o t h e p a r t i e s 
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y o u r o r d e r , p r o p o s e d o r d e r . W i t h i n t e n days f r o m 

-- t w e n t y days f r o m now, t h e y w i l l s u b m i t t h e i r 

comments on y o u r p r o p o s e d o r d e r t o t h e Commission 

w i t h any recommended changes. 

MR. BICHAN: And t o him. 

MR. STOVALL: And t o him, c o r r e c t . And 

su b s e q u e n t t o t h a t , t h e n t h e D i v i s i o n w i l l e n t e r 

an o r d e r d e a l i n g w i t h t h i s f a c i l i t y . 

MR. HALE: Making a re c o m m e n d a t i o n t o 

th e D i v i s i o n D i r e c t o r ? 

MR. STOVALL: C o r r e c t . And you d o n ' t 

see t h e re c o m m e n d a t i o n t h a t goes t o t h e D i r e c t o r . 

MR. HALE: But t h e u n d e r s t a n d i n g i s t h e 

rec o m m e n d a t i o n w i l l be i s s u a n c e o f t h e p e r m i t 

under t h e s e c o n d i t i o n s we've been d i s c u s s i n g . 

MR. STOVALL: We never made q u i t e t h a t 

commitment a b s o l u t e l y , a g a i n as a j u d g e w o u l d , 

b u t I t h i n k t h a t you can r e l y on our b e i n g v e r y 

c o n s i s t e n t w i t h what you've d i s c u s s e d t o d a y . 

We're n o t g o i n g t o change t h e r u l e s on t h e 

t e c h n i c a l — where y o u ' l l see any changes w o u l d 

be any s p e c i f i c t h i n g s t h e Examiner m i g h t be 

c o n c e r n e d w i t h . 

MR. HALE: C o n d i t i o n s t o be imposed? 

MR. STOVALL: I f you d o n ' t l i k e t h e 
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u l t i m a t e o r d e r t h a t comes o u t , you've g o t t h e de 

no v o p r o c e s s t o go t h r o u g h . But h o p e f u l l y t h i s 

w i l l r e s o l v e any c o n c e r n s . 

EXAMINER STOGNER: W i t h t h a t g e n t l e m e n , 

I — and l a d i e s — I a p p r e c i a t e y o u r p a t i e n c e . 

And i n t h e l a s t hour I a p p r e c i a t e t h e way t h i s 

t y p e o f h e a r i n g i s g o i n g . I a p p r e c i a t e e v e r y b o d y 

-- we a r e s t i l l e v o l v i n g t h i s t y p e o f h e a r i n g , 

w h i c h I know Mr. Cheney i s v e r y w e l l aware o f 

s i n c e he was i n v o l v e d i n t h e v e r y f i r s t one t h a t 

we a l l had. 

And w i t h t h a t I'm g o i n g t o l e a v e t h e 

r e c o r d open f o r 20 days w i t h t h e s t i p u l a t i o n t h a t 

Mr. S t o v a l l has a l l u d e d t o e a r l i e r . W i t h t h a t , 

i f t h e r e ' s n o t h i n g f u r t h e r a t t h i s t i m e — 

MR. BICHAN: I c a n ' t t e l l you how 

d e l i g h t e d I am n o t t o have t o f a c e a n o t h e r 

h e a r i n g and d r i v e 1719 m i l e s i n two days t o g e t 

h e r e . 

EXAMINER STOGNER: I w o u l d s u g g e s t you 

a l l exchange c a r d s and make s u r e t h e a d d r e s s e s 

a r e p r o p e r . And i f you have f a x machines, g i v e 

them t h o s e numbers or access t o f a x machines. I 

wo u l d l i k e t o see no c o m m u n i c a t i o n s f o u l - u p 

g e t t i n g i n t h i s p r o c e d u r e ' s way. 
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W i t h t h a t I'm g o i n g t o a d j o u r n t h i s 

h e a r i n g a t t h i s t i m e . Thank you. 

[And t h e p r o c e e d i n g s were c o n c l u d e d . ] 

I do hereby certify that the foregoing is 
a complete record of the prcceedincs in 
the Examiner hearing of Cass No. / C $ 3 9 
heard by me on 2 yQs£ 1 9 £ 

Examiner 
Oil Conservation Division 
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