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1 EXAMINER STOGNER: C a l l next c a s e , No. 

2 10658. 

3 MR. STOVALL: A p p l i c a t i o n of Mewbourne O i l 

4 Company f o r compulsory p o o l i n g , Eddy County, New 

5 Mexico. 

6 EXAMINER STOGNER: C a l l f o r app e a r a n c e s . 

7 MR. BRUCE: Mr. Examiner, my name i s Jim 

8 Bruce from the H i n k l e Law Firm i n Santa Fe, 

9 r e p r e s e n t i n g t he A p p l i c a n t . 

10 EXAMINER STOGNER: Any o t h e r a p p e arances? 

11 MR. CARR: May i t p l e a s e t he Examiner, my 

12 name i s W i l l i a m F. C a r r w i t h the Santa Fe law f i r m of 

13 Campbell, C a r r , Berge & S h e r i d a n . I r e p r e s e n t Devon 

14 Energy C o r p o r a t i o n . I do not i n t e n d to c a l l a 

15 w i t n e s s . 

16 MR. STOVALL: Mr. Examiner, i f I'm not 

17 m i s t a k e n , Mr. Bruce i s not going t o c a l l a w i t n e s s 

18 today because t h e r e i s a p r e l i m i n a r y matter to be 

19 a d d r e s s e d . 

20 MR. BRUCE: W e l l , i t depends on the r u l i n g 

21 i n t h e p r e l i m i n a r y m a t t e r . 

22 MR. STOVALL: Mr. C a r r , do you c a r e to make 

23 your motion? 

24 MR. CARR: May i t p l e a s e the Examiner, a t 

25 t h i s time Devon Energy C o r p o r a t i o n moves t h a t the 
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1 a p p l i c a t i o n of Mewbourne i n t h i s case be di s m i s s e d . 

2 And i n i t i a l l y I would l i k e t o o f f e r c e r t a i n 

3 e x h i b i t s which Mr. Bruce and I have s t i p u l a t e d can be 

4 a d m i t t e d . They are marked Devon E x h i b i t s A t h r o u g h D 

5 and c o n s i s t of c e r t a i n agreements t h a t we contend, 

6 Devon contends, e s t a b l i s h t h e r e l a t i o n s h i p of t h e 

7 p a r t i e s . These are copies of t h e documents t h a t were 

8 p r o v i d e d t o t h e D i v i s i o n y e s t e r d a y , and I would move 

9 t h e i r a dmission. 

10 EXAMINER STOGNER: Are t h e r e any 

11 o b j e c t i o n s ? 

12 MR. BRUCE: No, I do not have any 

13 o b j e c t i o n s . 

14 EXAMINER STOGNER: E x h i b i t s A t h r o u g h E 

15 w i l l be a d m i t t e d i n t o evidence, Devon's E x h i b i t s A 

16 t h r o u g h E. 

17 MR. CARR: Mr. Examiner, w i t h your 

18 p e r m i s s i o n I ' d l i k e t o speak t o my moti o n . 

19 EXAMINER STOGNER: P l e a s e . 

20 MR. CARR: Devon Energy seeks d i s m i s s a l of 

21 i t s i n t e r e s t s i n t h e west h a l f of S e c t i o n 35 from t h i s 

22 p o o l i n g a p p l i c a t i o n . The b a s i s f o r our motion i s , 

23 v e r y s i m p l y s t a t e d , we have reached agreement f o r t h e 

24 development of t h i s acreage w i t h Mewbourne. We submit 

25 t o you t h e reason we are here i s t h a t because i n s t e a d 
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1 o f p e r f o r m i n g t h e i r o b l i g a t i o n s u n d e r o u r c o n t r a c t u a l 

2 r e l a t i o n s h i p , Mewbourne s t a n d s b e f o r e you t r y i n g t o 

3 change t h e d e a l . 

4 We a l l a r e f a m i l i a r w i t h t h e p o o l i n g 

5 p r o v i s i o n s i n t h e O i l and Gas A c t , b u t b e f o r e a p a r t y 

6 can o b t a i n an o r d e r o f p o o l i n g t h e i n t e r e s t o f 

7 a n o t h e r , t h e r e i s a c o n d i t i o n s e t f o r t h i n t h e s t a t u t e 

8 t h a t I t h i n k i s i m p o r t a n t t o f o c u s on. I t ' s i n 

9 S e c t i o n 7 0 - 2 - 1 7 ( c ) , and i t t a l k s a b o u t owners b e i n g 

10 a b l e t o v o l u n t a r i l y combine t h e i r l a n d s , and t h e n i t 

11 goes i n t o p o o l i n g l a n g u a g e , and i t s t a t e s , and I q u o t e 

12 "Where, however, such owners have n o t a g r e e d t o p o o l 

13 t h e i r i n t e r e s t s , " and t h e n i t goes on and s e t s f o r t h 

14 t h e p o o l i n g p r o v i s i o n s . 

15 Here, i f we l o o k a t E x h i b i t s A, w h i c h i s 

16 e n t i t l e d an Agreement, and E x h i b i t B, w h i c h i s 

17 e n t i t l e d O p e r a t i n g C o n t r a c t C o v e r i n g O p e r a t i o n and 

18 Development o f Lease A c r e a g e , we see t h a t i n t h i s case 

19 t h e p a r t i e s have a g r e e d t o p o o l t h e i r i n t e r e s t s . They 

20 have a g r e e d as t o how t h e i r i n t e r e s t s i n t h i s t r a c t 

21 a r e t o be d e v e l o p e d . And, a c c o r d i n g l y , t h e t h r e s h o l d 

22 c o n d i t i o n f o r t h e e x e r c i s e o f p o o l i n g a u t h o r i t y c a n n o t 

2 3 be met. 

24 V e r y b r i e f l y , i f we l o o k t o r e l e v a n t f a c t s , 

25 we have an o p e r a t i n g c o n t r a c t . I t c o v e r s 200 a c r e s i n 
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t h e w e s t h a l f o f S e c t i o n 35. These a r e a l l t h e a c r e s 

t h a t Devon owns an i n t e r e s t i n i n t h e p r o p o s e d s p a c i n g 

u n i t . 

The p a r t i e s now a r e j u s t Mewbourne and 

Devon. And i f we l o o k a t E x h i b i t B, t h e t h i r d 

" whereas," we n o t e t h a t i t s a y s , "Whereas s u b j e c t t o 

t h e t e r m s , c o v e n a n t s , and c o n d i t i o n s h e r e i n a f t e r s e t 

f o r t h , t h e p a r t i e s h e r e t o have a g r e e d upon t h e 

o p e r a t i o n and d e v e l o p m e n t o f s a i d l e a s e a c r e a g e 

h e r e u n d e r f o r t h e j o i n t a c c o u n t o f t h e p a r t i e s 

h e r e i n . " 

I f we go t o E x h i b i t s C and D, we see t h a t 

t h e a c r e a g e i n t h i s p a r t i c u l a r t r a c t has been made 

s u b j e c t t o t h e agreement w h i c h i s marked E x h i b i t B. 

Our p o s i t i o n , v e r y s i m p l y , i s we have an 

agreement t h a t i s s t i l l i n e f f e c t . I t e x p r e s s l y 

p r o v i d e s what happens when a p a r t y p r o p o s e s a w e l l , 

how c o s t s a r e p a i d and s h a r e d , and what c i r c u m s t a n c e s 

we a r e o n l y b i l l e d and r e q u i r e d t o pay i n t e r e s t . I t 

s e t s f o r t h how we a r e r e q u i r e d t o pay i n advance i f 

t h e o p e r a t o r so d e s i r e s . 

On page 8 i t t a l k s a b o u t t h e d r i l l i n g o f 

w e l l s , and i t e x p r e s s l y p r o v i d e s how t h e s i t u a t i o n i s 

h a n d l e d when one p a r t y p r o p o s e s a w e l l and t h e o t h e r 

does n o t d e s i r e t o p a r t i c i p a t e . I t even s e t s a r i s k 
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p e n a l t y , a r i s k p e n a l t y I m i g h t n o t e w h i c h i s l e s s 

t h a n what Mewbourne i s s e e k i n g i n t h i s p o o l i n g 

a p p l i c a t i o n . 

The b o t t o m l i n e i s we have an agreement. 

We have, however, a g r e e d on t e r m s t h a t a r e more 

f a v o r a b l e t o Devon t h a n what t h e y m i g h t have o b t a i n e d 

f r o m you w i t h a p o o l i n g o r d e r , and so Mewbourne wants 

t o w a l k t h e d e a l . The agreement, as I n o t e d , c o v e r s 

a l l o f o u r i n t e r e s t i n t h e west h a l f o f 35. The 

agreement t a l k s and c o v e r s a c r e a g e n o t w e l l s , b u t , 

a g a i n , i t s h o u l d be n o t e d t h a t t h e w e l l Mewbourne i s 

p r o p o s i n g i s on t h e c o n t r a c t a c r e a g e . 

I f you l o o k a t t h e s e c o n t r a c t s and r e f l e c t 

on t h e i n i t i a l c o n t r a c t o r agreement, E x h i b i t A, and 

compare i t t o E x h i b i t B, you w i l l see t h a t t h i s 

c o n t r a c t u a l a r r a n g e m e n t i s t h e v e h i c l e by w h i c h 

Mewbourne a c q u i r e d i t s i n t e r e s t i n t h e s e p r o p e r t i e s i n 

t h e f i r s t p l a c e . They d o n ' t say t h e y d o n ' t have an 

i n t e r e s t i n t h e s e p r o p e r t i e s . They want t o honor p a r t 

o f t h e i r c o n t r a c t , n o t a l l o f i t . We s u b m i t t h e y have 

no r i g h t t o a p o o l i n g o r d e r because we v o l u n t a r i l y 

a g r e e d . 

A f t e r o u r m e e t i n g y e s t e r d a y , we r e c e i v e d 

a n o t h e r o p e r a t i n g agreement f r o m Mewbourne. I w o u l d 

s u b m i t t o yo u , Mr. Examiner, t h i s l a s t - m i n u t e new 
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1 document u n d e r s c o r e s the p o v e r t y of Mewbourne's c a s e . 

2 I n t h e i r t r a n s m i t t a l l e t t e r t o you and to Mr. S t o v a l l , 

3 they contend t h a t t h i s new agreement, and I quote, 

4 "shows the i n t e n t of the o r i g i n a l p a r t i e s . " 

5 They a l s o i n c l u d e from the s upplemental or 

6 subsequent J o i n t O p e r a t i n g Agreement t h a t the p a r t i e s 

7 had agreed or t h a t c o u r s e of conduct shows t h a t they 

8 want to have su p p l e m e n t a l agreements or t h a t t h e s e 

9 agreements a r e r e q u i r e d , and I quote, "where la n d 

10 o u t s i d e the o p e r a t i n g c o n t r a c t l a n d s a r e i n c l u d e d i n a 

11 w e l l u n i t . " 

12 We submit to you what they have produced i s 

13 an i r r e l e v a n t document. They have come forward w i t h a 

14 subsequent o p e r a t i n g agreement, and t h e y ' r e a s k i n g a l l 

15 of us to s p e c u l a t e as to why i t was e x e c u t e d . 

16 I c h a l l e n g e the s t a t e m e n t s i n Mr. B r u c e ' s 

17 t r a n s m i t t a l l e t t e r s . These a r e not the o r i g i n a l 

18 p a r t i e s . Amoco was an o r i g i n a l p a r t y . Hondo was 

19 not. And Y a t e s ' i n t e r e s t s a r e i n f a c t s t r a n g e r s to 

20 t h e s e c o n t r a c t s . They've o f f e r e d to you as an 

21 e v i d e n c e of p a r t y i n t e n t c o n t r a c t s i n v o l v i n g d i f f e r e n t 

22 p a r t i e s and d i f f e r e n t l a n d s . A l l we have here i s a 

23 subsequent agreement, and t h e r e i s c e r t a i n l y no 

24 d i s p u t e of any k i n d t h a t p a r t i e s to agreement 

25 v o l u n t a r i l y want to change or amend t h a t agreement. 
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Under b a s i c p r i n c i p l e s of c o n t r a c t law, they may do 

i t . 

And here when we have not onl y the 

i n t e r e s t s t h a t a r e cov e r e d by t h i s c o n t r a c t by t h i r d 

p a r t i e s , c e r t a i n l y they have the r i g h t , but the bottom 

l i n e h e r e i s no matter what they d i d t h e r e , we have 

new p a r t i e s h e r e and a r e l a t i o n s h i p d e f i n e d by a 

c o n t r a c t which nobody i s s u g g e s t i n g to you i s not i n 

f u l l f o r c e and e f f e c t . 

Mr. Bruce w i l l t e l l you i n h i s t r a n s m i t t a l 

l e t t e r t h a t t h e supplemental agreement was r e q u i r e d 

where t h e r e were l a n d s o u t s i d e t he o p e r a t i n g c o n t r a c t 

and where t h e y ' r e i n c l u d e d i n the s p a c i n g u n i t . I 

would submit i n t h a t r e g a r d , i t would be i n t e r e s t i n g 

to look a t the a p p l i c a t i o n which they have f i l e d i n 

t h i s c a s e . They seek approving of the west h a l f of 

35, and they say they need t o pool i t because t h e r e ' s 

some n o n c o n t r a c t l a n d s i n t h a t a c r e a g e . 

They a l s o seek t he p o o l i n g of the northwest 

q u a r t e r . The northw e s t q u a r t e r i s 100 p e r c e n t 

governed by t h i s c o n t r a c t . I n a l l f o r m a t i o n s , i n a l l 

depths, i t i s c o n t r a c t a c r e a g e . 

I f t h e i r argument, as they s t a t e i n the 

t r a n s m i t t a l l e t t e r , i s t r u e , and t h a t t he p a r t i e s 

t h i n k t h e r e i s a secondary or new agreement r e q u i r e d 
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f o r n o n c o n t r a c t l a n d s , i t doesn't apply t o the 

nor t h w e s t q u a r t e r or any f o r m a t i o n developed on 160 

because t h a t i s a l l c o n t r a c t l a n d s , and they don't 

a s s e r t t h a t t h i s c o n t r a c t i s not i n f u l l f o r c e and 

e f f e c t as to t h a t . 

I would submit to you t h a t when you have a 

p a r t y run i n a t the l a s t moment w i t h a new c o n t r a c t , a 

new d e a l , and say, "Look a t what the custom i s of 

p r i o r p a r t i e s , " t h e y ' r e , i n e s s e n c e , abandoning any 

argument they can make t h a t i n f a c t t he e x i s t i n g 

c o n t r a c t governs t h i s s i t u a t i o n . They've thrown t h a t 

a s i d e . They say, "Well, look what we i n t e n d e d . " 

They're s c r a m b l i n g to f i n d custom or i n t e n t . And I 

submit t h a t i s v i r t u a l l y an a d m i s s i o n t h a t the 

c o n t r a c t i t s e l f would not a u t h o r i z e the compulsory 

p o o l i n g and p a r t of the l a n d s a r e not w i t h i n the 

s p a c i n g u n i t -- p a r t of the l a n d s of the s p a c i n g u n i t 

a r e not under the c o n t r a c t . 

I n e s s e n c e , Mr. Stogner, what they c r e a t e 

i s a f i c t i o n because what t h e y ' r e a s k i n g us to do now, 

I guess, i s say t h a t the custom t h a t p r e v i o u s p a r t i e s 

to t h i s agreement adopted was t h a t t h e r e ' s some s o r t 

of h o r i z o n t a l s e g r e g a t i o n . T h e r e ' s some c o n f u s i o n , I 

would submit, t h e y ' r e t r y i n g to h o i s t on us to s u b v e r t 

the i n t e n t of our agreement. They say -- and I t h i n k 
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1 a l l we have t o do i s see how absurd what they say 

2 a c t u a l l y i s . I t ' s j u s t t h a t , a c c e p t i t as t r u e f o r a 

3 moment. I f t h a t i s t r u e , look a t the consequences 

4 t h e y ' r e t r y i n g t o advance i n t h i s p a r t i c u l a r c a s e . I f 

5 a w e l l was d r i l l e d p u r s u a n t t o a p o o l i n g o r d e r , and 

6 t h e r e ' s a 200 p e r c e n t p e n a l t y , t h a t means i f the w e l l 

7 a f t e r t h e f a c t i s s u c c e s s f u l i n the Morrow, then 

8 perhaps we a r e s u b j e c t to a 200 p e r c e n t p e n a l t y . I f , 

9 however, t h e y ' r e not s u c c e s s f u l i n the Morrow and 

10 complete i n t h e s p a c i n g u n i t on 160 a c r e s , then I 

11 guess we're under the c o n t r a c t , and we're not pooled, 

12 and we have a d i f f e r e n t r i s k p e n a l t y . 

13 I f they complete i n the Morrow, do we pay 

14 a l l the c o s t s of the w e l l i n the c o n t r a c t - c o v e r e d 

15 i n t e r v a l s i n t h o s e t h a t they now contend a r e not, or 

16 do we not? And when do we pay? Do we guess up f r o n t 

17 whether t h e y ' r e going to complete the w e l l on 160 or 

18 320? 

19 The bottom l i n e i s , t h e i r p o s i t i o n i s a 

20 f i c t i o n . I t ' s absurd. They're t r y i n g to a v o i d our 

21 agreement. We have an agreement w i t h them f o r the 

22 development of t h i s a c r e a g e . I t e x p r e s s l y c o v e r s 

23 e v e r y t h i n g t h e y ' r e a s k i n g you to a d d r e s s w i t h a 

24 p o o l i n g o r d e r . They have f a i l e d to meet the t h r e s h o l d 

25 r e q u i r e m e n t f o r a p o o l i n g o r d e r , and t h e i r a p p l i c a t i o n 
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must be d i s m i s s e d . 

MR. STOVALL: L e t me do one t h i n g f o r the 

r e c o r d b e f o r e we s t a r t . I t h i n k the examiner admitted 

Devon E x h i b i t s A through E, and I t h i n k they a r e only 

through D. I s t h a t c o r r e c t Mr. C a r r ? 

MR. CARR: T h a t ' s c o r r e c t . I'm s o r r y . 

EXAMINER STOGNER: I misunderstood you. 

T h a t ' s E x h i b i t s A through D, not E. 

MR. STOVALL: L e t me do one t h i n g b e f o r e 

you s t a r t , Mr. Bruce, j u s t to make s u r e we've got the 

c o n t e x t of the c a s e s t r a i g h t . Now, i t i s w i t h r e s p e c t 

to E x h i b i t s A through D, you, both p a r t i e s s t i p u l a t e 

t h a t t he l a n d s t h a t a r e covered a r e the northwest 

q u a r t e r and the northwest of the southwest q u a r t e r ? 

MR. BRUCE: Southwest q u a r t e r a r e covered 

by t he o p e r a t i n g c o n t r a c t . 

MR. STOVALL: And you s t i p u l a t e to -- now, 

I assume t h a t both p a r t i e s here d e r i v e t h e i r i n t e r e s t s 

through Pan-American and through Malco? 

MR. BRUCE: Yes, Mr. Examiner. Mewbourne 

i s the s u c c e s s o r i n i n t e r e s t t o Pan-American, and 

Devon i s the s u c c e s s o r i n i n t e r e s t t o Malco. 

I would l i k e to p o i n t out one t h i n g or two 

t h i n g s , i f I c o u l d , p r e l i m i n a r y to my argument i s 

Mewbourne r e c o g n i z e s t h a t as to the north w e s t q u a r t e r 
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1 and t h e n o r t h w e s t q u a r t e r o f t h e s o u t h w e s t q u a r t e r , 

2 t h e 1958 o p e r a t i n g c o n t r a c t a p p l i e s t o t h a t l a n d . And 

3 as I i n d i c a t e d t o you y e s t e r d a y , Mr. S t o v a l l , we w o u l d 

4 l i k e t o d i s m i s s t h e a p p l i c a t i o n as t o any 40-, 80- o r 

5 1 6 0 - a c r e u n i t s . 

6 MR. STOVALL: So n o t e d , Mr. Examin e r . We 

7 d i s m i s s t h e a p p l i c a t i o n w i t h r e s p e c t t o 160 o r f o r any 

8 w e l l s o r s p a c i n g u n i t s w i t h i n t h e n o r t h w e s t q u a r t e r . 

9 MR. BRUCE: We a r e o n l y s e e k i n g t o p o o l 

10 3 2 0 - a c r e u n i t s . 

11 S e c o n d l y , I w o u l d l i k e t o p o i n t o u t t h a t 

12 t h e o r i g i n a l p a r t i e s t o t h e o p e r a t i n g c o n t r a c t a r e 

13 Pan-American P e t r o l e u m C o r p o r a t i o n and Malco 

14 R e f i n e r i e s , I n c . T h a t ' s E x h i b i t B. 

15 Under E x h i b i t D, w h i c h Mr. C a r r s u b m i t t e d , 

16 i t s p e c i f i c a l l y s t a t e s t h a t Malco R e f i n e r i e s , I n c . , 

17 has changed i t s name t o Hondo O i l and Gas Company. 

18 T h e r e f o r e , w i t h r e s p e c t t o t h e l e t t e r I s e n t t o t h e 

19 p a r t i e s y e s t e r d a y , as I t h i n k e v e r y o n e knows, 

20 Pan-American became Amoco, and un d e r t h e s e v e r y 

21 documents, Malco became Hondo. So t h e o p e r a t i n g 

22 agreement I s u b m i t t e d t o Mr. C a r r and t o t h e D i v i s i o n 

23 y e s t e r d a y was s i g n e d by Hondo and by Amoco, who a r e 

24 t h e o r i g i n a l p a r t i e s t o t h e 1958 agree m e n t . 

25 MR. STOVALL: And Devon's i n t e r e s t i s 
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d e r i v e d from Hondo; i s t h a t c o r r e c t ? 

MR. BRUCE: T h a t ' s c o r r e c t . Any o t h e r 

q u e s t i o n s , Mr. — 

MR. STOVALL: No, I j u s t wanted to make 

s u r e t h a t we understood -- y e s , t h e r e i s one o t h e r . 

S o r r y . A l l of Devon's i n t e r e s t i s i n the northwest 

and t he northw e s t of the southwest? 

MR. BRUCE: T h a t ' s c o r r e c t . 

MR. STOVALL: They have no i n t e r e s t i n the 

r e s t of the 320-acre proposed s p a c i n g u n i t ? 

MR. BRUCE: T h a t ' s c o r r e c t . 

Mr. Examiner, the p o o l i n g s t a t u t e which Mr. 

C a r r r e f e r r e d t o , S e c t i o n 70-2-17 ( c) p r o v i d e s t h a t 

when two or more s e p a r a t e l y owned t r a c t s a r e embraced 

i n a w e l l s p a c i n g u n i t and the p a r t i e s have not agreed 

to pool t h e i r i n t e r e s t , then the D i v i s i o n may i s s u e a 

compulsory p o o l i n g o r d e r . 

I n t h i s c a s e , we have two t r a c t s i n f a c t . 

The n o r t h e a s t q u a r t e r of the southwest q u a r t e r and the 

south h a l f of the southwest q u a r t e r , S e c t i o n 35, a r e 

owned by Mewbourne. And the nor t h w e s t q u a r t e r and the 

nor t h w e s t q u a r t e r of the southwest q u a r t e r of S e c t i o n 

35 a r e owned one h a l f by Mewbourne, s u c c e s s o r i n 

i n t e r e s t t o Amoco, and one h a l f by Devon, the 

s u c c e s s o r i n i n t e r e s t to Malco or Hondo. 
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1 The e s s e n t i a l p o i n t i s t h a t the o p e r a t i n g 

2 c o n t r a c t does not co v e r t he e n t i r e s p a c i n g u n i t . 

3 Thus, t h e r e i s no s i n g l e o p e r a t i n g agreement c o v e r i n g 

4 the 320- a c r e u n i t f o r Mewbourne's proposed Morrow t e s t 

5 w e l l . 

6 The o r i g i n a l p a r t i e s to the 1958 o p e r a t i n g 

7 c o n t r a c t , Amoco and Hondo, have r e c o g n i z e d t h a t i t 

8 doesn't apply t o w e l l u n i t s which i n c l u d e l a n d o u t s i d e 

9 the 1958 c o n t r a c t p u r s u a n t t o the 1984 o p e r a t i n g 

10 agreement, which I submi t t e d to both p a r t i e s 

11 y e s t e r d a y . S i n c e the o p e r a t i n g c o n t r a c t doesn't cover 

12 the e n t i r e west h a l f of S e c t i o n 35, i t c a n ' t govern 

13 o p e r a t i o n s f o r the proposed w e l l . Because Devon has 

14 not committed i t s i n t e r e s t to the e n t i r e u n i t , 

15 compulsory p o o l i n g i s proper, and Mewbourne r e q u e s t s 

16 t h a t i t be a l l o w e d to proceed w i t h i t s c a s e . 

17 Furthermore, I t h i n k i t ' s been used many 

18 t i m e s by t h i s D i v i s i o n or i t ' s been proposed to t h i s 

19 D i v i s i o n , t h e r e ' s a s i m p l e method f o r a p p o r t i o n i n g 

20 w e l l c o s t s under COPAS B u l l e t i n No. 2. So I t h i n k 

21 t h a t i s a n o n i s s u e w i t h r e s p e c t to t h i s c a s e . But 

22 because t h e r e i s no agreed-upon o p e r a t i n g agreement 

23 f o r the west h a l f of S e c t i o n 35, we b e l i e v e t h a t we 

24 a r e e n t i t l e d t o proceed to pool Devon and would 

25 r e q u e s t t h a t we be a l l o w e d to p r e s e n t our c a s e today. 
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MR. STOVALL: Mr. Bruce, may I ask you --

Mr. C a r r , you're most a n x i o u s to speak? 

MR. CARR: Very b r i e f l y . By d i s m i s s i n g 

t h e i r a p p l i c a t i o n as to the n o r t h w e s t q u a r t e r , I 

submit to you Mewbourne acknowledges the c o n t r a c t i s 

i n f u l l f o r c e and e f f e c t . When Mr. Bruce s a y s 

o r i g i n a l p a r t i e s have e v i d e n c e d t h e i r i n t e n t , he's 

a s k i n g us to r e a c h c o n c l u s i o n s f o r which t h e r e i s no 

f o u n d a t i o n or no b a s i s o t h e r than to t a k e a l e a p of 

f a i t h w i t h him because what we a l s o have i s the Y a t e s ' 

i n t e r e s t . They're t o t a l s t r a n g e r s to t h i s agreement. 

Why the p a r t i e s e n t e r e d t h i s c o n t r a c t , we 

do not know. Perhaps they s h o u l d n ' t have and should 

have come i n here and f o r c e pooled Y a t e s , but they 

d i d n ' t . But the bottom l i n e i s i t ' s i r r e l e v a n t 

because we don't know. I t ' s d i f f e r e n t p a r t i e s and 

d i f f e r e n t l a n d s . And what they come i n here and argue 

to you i s , "Well, my gosh, i f we don't do something 

h e r e , t h e r e won't be an o p e r a t i n g agreement governing 

the a c r e a g e . " 

W e l l , i f they i g n o r e our c o n t r a c t and f o r c e 

pool us, t h e r e w i l l be no o p e r a t i n g agreement 

go v e r n i n g the a c r e a g e anyway. And, f u r t h e r m o r e , what 

we've got h e r e i s a s i t u a t i o n where the o n l y p a r t y who 

has an i n t e r e s t not governed by t h i s c o n t r a c t now i s 
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1 Mewbourne i t s e l f . They have j o i n e d the same o p e r a t i n g 

2 agreement and honor t h e i r c o n t r a c t u a l commitments to 

3 u s . And then they come i n here and they say, "Well, 

4 gosh, you know, we need t o come i n he r e and pool so 

5 a l l the l a n d s a r e t o g e t h e r . " 

6 W e l l , I would s u g g e s t you look a t page -- I 

7 b e l i e v e i t ' s 8 of the c o n t r a c t . I t t a l k s about when 

8 one p a r t y proposes a w e l l on c o n t r a c t a c r e a g e and the 

9 o t h e r s don't j o i n , i t s a y s you then have c e r t a i n 

10 p r o c e d u r e s you go through. You propose i t . I f you 

11 don't p a r t i c i p a t e , you have your c o s t s w i t h h e l d and 

12 150 p e r c e n t r i s k p e n a l t y . So i t ' s a l l c o v e r e d by the 

13 c o n t r a c t . And to come i n here now and t r y and use 

14 t h i s D i v i s i o n to s u b v e r t our c o n t r a c t and to s i d e s t e p 

15 i t s c o n t r a c t u a l o b l i g a t i o n s i n the c o n t r a c t which i s 

16 t he v e h i c l e by which i t a c q u i r e d t h i s p r o p e r t y i s 

17 s i m p l y o utrageous. 

18 MR. STOVALL: I ' d l i k e to go back. L e t ' s 

19 d e a l w i t h t he 1984 agreement f i r s t . By what 

20 i n t e r p r e t a t i o n or a n a l y s i s do you make any i n f e r e n c e 

21 t h a t t h i s agreement has any impact on the s u b j e c t 

22 l a n d s , Mr. Bruce? 

23 MR. BRUCE: As I s a i d , Mr. S t o v a l l , I t h i n k 

24 i t ' s showing the i n t e n t of the p a r t i e s . I f f a c t s a r e 

25 as Mr. C a r r s a y s they a r e , then why d i d Hondo ever 
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s i g n t h i s agreement? 

MR. STOVALL: T h i s c o v e r s d i f f e r e n t l a n d s , 

does i t not? Are the l a n d s which a r e the s u b j e c t of 

t h i s a p p l i c a t i o n s u b j e c t to the 1984 agreement? 

MR. BRUCE: No, no. T h i s i s j u s t an 

e v i d e n c e of the i n t e n t of the p a r t i e s , Mr. S t o v a l l . 

MR. STOVALL: I'm not s u r e I u n d e r s t a n d 

what t h a t i n t e n t i s t h a t you're s a y i n g t h a t i t ' s 

e v i d e n c e o f. F i r s t , a r e we s t i p u l a t i n g to the 

e x i s t e n c e of the 1984 agreement? Do we have a problem 

w i t h marking and i d e n t i f y i n g t h a t ? 

MR. CARR: Yes, I do. I t ' s i r r e l e v a n t . 

U n l e s s t h e r e i s a f o u n d a t i o n t h a t ' s l a i d f o r t h i s --

Mr. Bruce i s s a y i n g why d i d Hondo j o i n . The bottom 

l i n e i s we don't know why Hondo j o i n e d . We don't know 

why anyone d i d . We don't have anyone who can t e l l us 

why t h e s e p a r t i e s and some complete s t r a n g e r d e c i d e d 

not to f o r c e pool but s i g n an agreement. And I 

o b j e c t . I t ' s i r r e l e v a n t . T h e r e ' s no f o u n d a t i o n f o r 

i t . And a b s e n t t h a t , i t sh o u l d be i n a d m i s s i b l e . 

MR. BRUCE: Under the o p e r a t i n g c o n t r a c t , 

the southwest q u a r t e r of S e c t i o n 11, 18 South, 27 

E a s t , i s s u b j e c t t o t h i s o p e r a t i n g c o n t r a c t . 

MR. STOVALL: Okay. P l e a s e r e f e r to i t by 

e x h i b i t so we know what we're --
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MR. BRUCE: E x h i b i t B. And t h e s o u t h e a s t 

q u a r t e r o f S e c t i o n 11 i s n o t s u b j e c t t o t h e --

MR. STOVALL: To E x h i b i t B? 

MR. BRUCE: I t i s n o t s u b j e c t t o E x h i b i t B. 

Now, i f -- why w o u l d Hondo have t o s i g n 

t h i s 1984 o p e r a t i n g agreement i f i t s l a n d s were 

s u b j e c t t o t h e 1958 o p e r a t i n g c o n t r a c t ? And I b e l i e v e 

t h e r e i s a Morrow w e l l . I d o n ' t have t h e e x a c t name 

o f i t . 

MR. STOVALL: L e t me ask you t h i s . I f 

t h a t ' s a d i f f e r e n t l a n d , and p a r t o f t h o s e l a n d s were 

n o t s u b j e c t -- l e t ' s f o l l o w t h a t l i n e o f r e a s o n i n g 

t h r o u g h . You're s a y i n g now w h i c h p a r t o f t h e l a n d s o f 

S e c t i o n 11 were s u b j e c t t o t h e E x h i b i t B? The q u a r t e r 

s e c t i o n — 

MR. BRUCE: The s o u t h w e s t q u a r t e r . 

A c t u l l y , t h e s o u t h w e s t q u a r t e r o f S e c t i o n 11 and I 

b e l i e v e a l l o f s e c t i o n -- o r t h e e a s t h a l f o f S e c t i o n 

15 . 

MR. STOVALL: Were s u b j e c t t o E x h i b i t B? 

MR. BRUCE: Yes. 

MR. STOVALL: Now, i f you go t o t h e 1984 

agr e e m e n t , t h a t i n d i c a t e s t h a t , I b e l i e v e -- E x h i b i t A 

t o t h e 1984 agr e e m e n t , w h i c h has n o t y e t been marked, 

r e f e r s t o t h e s o u t h e a s t - n o r t h e a s t - s o u t h w e s t o f S e c t i o n 
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1 1 ; i s t h a t c o r r e c t , and t h e e a s t h a l f 

s o u t h e a s t - s o u t h w e s t - s o u t h e a s t and n o r t h w e s t -- so i t 

c o v e r s a l l o f t h e s o u t h h a l f o f S e c t i o n 1 1 ; i s t h a t 

c o r r e c t ? 

MR. BRUCE: The 1984 agreement? 

MR. STOVALL: The 1984 agreement. 

MR. BRUCE: Yes, t h e s o u t h h a l f o f S e c t i o n 

1 1 . 

MR. STOVALL: Now, i t a p p e a r s t o me, j u s t 

l o o k i n g a t t h e f a c e o f t h e document, w i t h o u t t r y i n g t o 

do any s o r t o f i n t e r p r e t a t i o n , t h a t Y a t e s P e t r o l e u m 

was a p a r t y i n i n t e r e s t , o r t h e Ya t e s g r o u p o f 

companies were p a r t i e s i n i n t e r e s t i n t h e s o u t h e a s t 

q u a r t e r o f S e c t i o n 11 w h i c h was n o t s u b j e c t t o t h e 

o r i g i n a l o p e r a t i n g a greement. 

MR. BRUCE: T h a t ' s c o r r e c t . 

MR. STOVALL: Would t h a t n o t e x p l a i n why 

t h e y w o u l d e n t e r i n t o a new o p e r a t i n g agreement 

c o v e r i n g a l l o f t h o s e l a n d s w i t h a d i f f e r e n t p a r t y ? 

MR. BRUCE: But why w o u l d Hondo have t o 

s i g n ? 

MR. STOVALL: Because t h e y ' v e g o t new l a n d s 

and new p a r t i e s w h i c h a r e n o t s u b j e c t t o t h e o l d 

agr e e m e n t . I guess I'm a s k i n g you --

MR. BRUCE: I n t h i s v e r y c a s e , we have new 
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1 l a n d s w h i c h a r e n o t s u b j e c t t o t h e 1958 o p e r a t i n g 

2 a g r e e m e n t . 

3 MR. STOVALL: B u t n o t new p a r t i e s . My 

4 q u e s t i o n t o you w o u l d be -- l e t me ask you t h e 

5 q u e s t i o n now. 

6 MR. BRUCE: Okay. 

7 MR. STOVALL: I f t h a t were t h e i r i n t e n t , 

8 why w o u l d t h e y n o t go and i n c l u d e some o f t h e o t h e r 

9 l a n d s t h a t were s u b j e c t t o t h e o l d agreement and c o v e r 

10 a l l o f t h e l a n d s ? 

11 MR. BRUCE: I presume t h i s was j u s t f o r 

12 s p e c i f i c w e l l p r o p o s a l s . I guess I'm h a v i n g a h a r d 

13 t i m e , you know, what i f i t was Company X t h a t owned 

14 t h e n o r t h e a s t o f t h e s o u t h w e s t q u a r t e r and t h e s o u t h 

15 h a l f o f t h e s o u t h w e s t q u a r t e r i n t h e case t o d a y , Case 

16 10658? Would we t h e n have an argument t h a t we needed 

17 t o p o o l o r we needed a new o p e r a t i n g agreement? 

18 MR. STOVALL: L e t me ask -- Mr. C a r r , l e t 

19 me ask you t h i s q u e s t i o n . I s Devon a g r e e i n g t o t h e 

20 w e l l u n d e r t h e t e r m s o f what you p r o p o s e as t h e 

21 e x i s t i n g o p e r a t i n g agreement? 

22 MR. CARR: Yes. We b e l i e v e t h e y s h o u l d 

23 p e r f o r m u n d e r t h i s c o n t r a c t , y e s . And when we s i t 

24 h e r e and say, w e l l , why w o u l d t h e y s i g n and why 

25 w o u l d n ' t t h e y and what i f , t h a t ' s what you g e t i n t o 
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when you d o n ' t have a f o u n d a t i o n , when you d o n ' t have 

any e v i d e n c e by t h e p a r t y . You must assume t h a t 

b u r d e n . 

My q u e s t i o n i s , why ask why? What we've 

g o t t e n t o i s t h e p o i n t , v e r y f r a n k l y , where you c a n ' t 

come i n h e r e and a v o i d t h e f a c t t h a t you c a n ' t l a y a 

p r o p e r f o u n d a t i o n w i t h s p e c u l a t i o n on t h e p a r t o f 

c o u n s e l . I can do t h a t , t o o . I can say, " W e l l , my 

guess i s t h a t t h e y a v o i d e d f o r c e p o o l i n g Y a t e s . So 

t h a t ' s why." B u t i t d o e s n ' t mean a n y t h i n g . You've 

g o t t o have a c o m p e t e n t w i t n e s s . I'm n o t c o m p e t e n t on 

t h a t . Mr. Bru c e i s n ' t c o m p e t e n t on t h a t . I n s t e a d o f 

a s k i n g why, we need t o say, can you l a y a p r o p e r 

f o u n d a t i o n ? And i f you c a n ' t , we're n o t a d m i t t i n g i t . 

MR. STOVALL: I guess I have a p r o b l e m , Mr. 

Br u c e . The p r e m i s e o f y o u r argument i s t h a t t h e r e i s 

no agreement c o v e r i n g t h e w e s t h a l f o f S e c t i o n 35, 

w h i c h i s t h e s u b j e c t a c r e a g e . Devon i s s t a t i n g t h a t 

t h e y a r e s u b j e c t t o an o p e r a t i n g a g r e e m e n t , and t h a t 

o p e r a t i n g agreement p r o v i d e s f o r t h e d r i l l i n g o f t h e 

w e l l . Mewbourne i s p r o p o s i n g a w e l l , and i t owns t h e 

o n l y l a n d s -- i t owns and c o n t r o l s t h e o n l y l a n d s n o t 

s u b j e c t t o t h e o p e r a t i n g a g r e e m e n t . A re you s a y i n g 

Mewbourne i s f o r c e p o o l i n g i t s e l f i n t o t h e w e l l ? 

MR. BRUCE: No. We t h i n k we need t o f o r c e 
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1 p o o l Devon i n t o a 3 2 0 - a c r e u n i t . 

2 MR. STOVALL: I f Devon i s a g r e e i n g t o a 

3 w e l l u n d e r t h e t e r m s o f an e x i s t i n g agreement t h a t 

4 c o v e r s a l l o f Devon's l a n d w i t h i n t h e p r o r a t i o n u n i t , 

5 why does Devon need t o be f o r c e p o o l e d ? 

6 MR. BRUCE: We t h i n k t h i s o p e r a t i n g 

7 c o n t r a c t o n l y a p p l i e s t o w e l l s t h a t w o u l d be c o m p l e t e d 

8 on 40- o r 16 0 - a c r e u n i t s . 

9 MR. STOVALL: What i n t h e t e r m s -- i n t h e 

10 l a n g u a g e o f t h e agreement -- a t t h i s p o i n t I'm 

11 i n c l i n e d t o a g r e e w i t h Mr. C a r r , t h a t t h e 1984 

12 o p e r a t i n g agreement i s e n t i r e l y d i f f e r e n t l a n d s , and 

13 i t i n c l u d e s a d i f f e r e n t p a r t y , and I can s p e c u l a t e as 

14 t o a d i f f e r e n t s e t o f r e a s o n s why t h e y ' d a d o p t t h a t , 

15 and t h e r e f o r e a t t h e moment I w o u l d l i k e t o o m i t t h a t 

16 f r o m t h e d i s c u s s i o n because I d o n ' t t h i n k i t ' s 

17 h e l p f u l . 

18 What i n t h e l a n g u a g e o f E x h i b i t s A t h r o u g h 

19 -- r e a l l y , A and B a r e t h e s u b s t a n t i v e a g r e e m e n t s . C 

20 and D a r e t h e ones t h a t expand t h e agreement t o 

21 i n c l u d e t h e s u b j e c t l a n d s . 

22 MR. BRUCE: Yes. 

23 MR. STOVALL: L o o k i n g a t t h e f a c e o f t h e 

24 a g r e e m e n t , what l a n g u a g e causes you t o say t h a t i t 

25 c a n n o t -- a d d i t i o n a l l a n d s owned by one o f t h e 

CUMBRE COURT REPORTING 
P.O. BOX 9262 

SANTA FE, NEW MEXICO 87504-9262 
(505) 984-2244 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2 0 

2 1 

22 

2 3 

24 

25 

25 

p a r t i e s , as i t i s i n t h i s c a s e , c a n n o t be b r o u g h t i n t o 

a u n i t g o v e r n e d by t h e end, and t h a t t h e l a n d o f t h e 

o t h e r p a r t y c a n n o t be s u b j e c t t o t h e agreement? 

MR. BRUCE: I t h i n k I'm r e l y i n g more on t h e 

s t a t u t e w h i c h p r o v i d e s f o r p o o l i n g when two o r more 

l a n d s a r e c o n t a i n e d i n t h e w e l l u n i t . I guess I'm 

h a v i n g t r o u b l e because i f , s a y, t h e l a n d s o t h e r t h a n 

— e x c l u d i n g t h e n o r t h w e s t q u a r t e r and t h e n o r t h w e s t 

q u a r t e r o f t h e s o u t h w e s t q u a r t e r , suppose t h o s e l a n d s 

were owned by OXY o r Exxon o r someone l i k e t h a t , n o t 

by Mewbourne, b u t t h e y had a g r e e d t o commit t h e i r 

i n t e r e s t , w o u l d an e n t i r e l y new o p e r a t i n g agreement be 

r e q u i r e d ? A p p a r e n t l y , based on t h i s 1984 agreement, 

yes . 

MR. STOVALL: Would i t be r e q u i r e d o r w o u l d 

i t be a p p r o p r i a t e o r p o s s i b l e f o r t h e p a r t i e s t o e n t e r 

i n t o a new agreement? I d o n ' t t h i n k t h e 1984 

agreement says i t ' s r e q u i r e d , and I t h i n k t h a t t h e 

"what i f " t h a t you've t h r o w n i n t o t h i s t h i n g i s a 

c o n d i t i o n t h a t d o e s n ' t e x i s t i n t h i s c a s e , and I t h i n k 

i t c l o u d s t h e i s s u e . I mean, t h e i s s u e i s v e r y s i m p l y 

t h a t Mewbourne i s p r o p o s i n g a w e l l . I t owns i n t e r e s t s 

p r e s u m a b l y i n a l l o f t h e w e s t h a l f ; i s t h a t c o r r e c t ? 

MR. BRUCE: T h a t ' s c o r r e c t . 

MR. STOVALL: I t v a r i e s between t h e 

CUMBRE COURT REPORTING 
P.O. BOX 9262 

SANTA FE, NEW MEXICO 87504-9262 
(505) 984-2244 



2_6_ 

1 c o n t r a c t a r e a and o u t s i d e t h e c o n t r a c t a r e a i n t h e 

2 west end? 

3 MR. BRUCE: T h a t ' s c o r r e c t , Mr. S t o v a l l . 

4 MR. STOVALL: And Devon owns an i n t e r e s t 

5 w i t h i n t h e c o n t r a c t a r e a i n t h e we s t h a l f and has 

6 s a i d , " F i n e , we've g o t a c o n t r a c t w i t h y o u . You 

7 p r o c e e d t o d r i l l t h e w e l l , and we a g r e e t o do i t under 

8 t h e t e r m s o f t h a t c o n t r a c t . " 

9 MR. BRUCE: T h a t ' s t h e i s s u e , Mr. Examiner. 

10 MR. STOVALL: And am I c o r r e c t i n s u r m i s i n g 

11 t h a t p e r h a p s t h e r e a s o n t h a t Mewbourne d o e s n ' t want t o 

12 d r i l l u n d e r t h i s c o n t r a c t i s i t i s -- p r o v i d e s a more 

13 f a v o r a b l e d e a l t o Devon t h a n i t b e l i e v e s s h o u l d be --

14 MR. BRUCE: W e l l , t h a t ' s what Mr. C a r r has 

15 a s s e r t e d , and c e r t a i n l y t h e p e n a l t y i s l e s s b u t --

16 MR. STOVALL: I f you've g o t an agreement t o 

17 p a r t i c i p a t e , why i s Mewbourne u n w i l l i n g t o o p e r a t e 

18 u n d e r -- Devon has s a i d , " W e ' l l p a r t i c i p a t e u n d e r t h e 

19 agreement we have." Why i s Mewbourne u n w i l l i n g t o 

20 say, "Okay, l e t ' s go ahead and d r i l l t h e w e l l . W e ' l l 

21 commit t h e r e s t o f o u r a c r e a g e t o t h i s u n i t and d r i l l 

22 t h e w e l l " ? 

23 MR. BRUCE: I guess t h e n you come i n t o 

24 q u e s t i o n s a b o u t a r e t h e y f u l l y c o m m i t t e d t o a 320 - a c r e 

25 u n i t ? 
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1 MR. STOVALL: Have t h e y s i g n e d an AFE? 

2 MR. BRUCE: They h a v e n ' t s i g n e d a n y t h i n g . 

3 MR. STOVALL: I s t h e r e a n o n c o n s e n t 

4 p r o v i s i o n i n t h e agreement? I s t h e r e l a n g u a g e f o r 

5 non- --

6 MR. BRUCE: I n t h e '58 c o n t r a c t , t h e r e i s a 

7 n o n c o n s e n t p r o v i s i o n . I b e l i e v e i t ' s A r t i c l e I X . 

8 MR. CARR: I t ' s A r t i c l e I X , pages 8 and 9, 

9 and t h a t ' s where t h e 150 p e r c e n t p e n a l t y w o u l d a p p l y . 

10 MR. STOVALL: I s t h i s a f e d e r a l l e a s e ? 

11 MR. BRUCE: There a r e f e d e r a l l e a s e s 

12 i n v o l v e d . I d o n ' t know t h e makeup o f --

13 MR. STOVALL: So what i s n e c e s s a r y t o 

14 c o m m u n i t i z e o r t o c o n s o l i d a t e t h e a c r e a g e i s a 

15 c o m m u n i t i z a t i o n a g r e e m e n t ; i s t h a t c o r r e c t ? 

16 MR. BRUCE: I t h i n k one w i l l be r e q u i r e d 

17 r e g a r d l e s s • 

18 MR. STOVALL: And t h e c o m m u n i t i z a t i o n 

19 a g r e e m ent i s a f e d e r a l f o r m t h a t b a s i c a l l y d i c t a t e s 

20 t h e t e r m s o f t h a t b u t does n o t c o v e r o p e r a t i n g 

21 p r o v i s i o n s ; i s t h a t c o r r e c t ? 

22 MR. BRUCE: I t c o n t a i n s no o p e r a t i n g 

23 p r o v i s i o n s I t m e r e l y p r o t e c t s t h e f e d e r a l l e s s e e so 

24 t h a t p r o d u c t i o n i s a l l o c a t e d among t h e f e d e r a l l e a s e s . 

25 MR. STOVALL: I s Devon w i l l i n g t o s i g n such 
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a c o m m u n i t i z a t i o n agreement? 

MR. CARR: I b e l i e v e we a r e , y e s . 

MR. STOVALL: I'm n o t s u r e t h a t t h a t 

r e q u i s i t e r e q u i r e m e n t o f l a c k o f agreement has been 

met, and I t h i n k t h a t where I'm coming f r o m and my 

a d v i c e t o t h e D i v i s i o n w o u l d be t h a t i t i s o n l y where 

i t i s c l e a r l y met t h a t t h e s t a t e i s n o t g o i n g t o 

impose, n o r use i t s p o l i c e a u t h o r i t y u n d e r t h e f o r c e d 

p o o l i n g s t a t u t e t o f o r c e p a r t i e s i n t o agreement -- i t 

s h o u l d r e f r a i n f r o m d o i n g so where t h e r e i s e v i d e n c e 

o f a g r e e m e n t . 

I t comes up un d e r l o t s o f d i f f e r e n t 

c i r c u m s t a n c e s , b u t i t a p p e a r s t o me t h a t i n t h i s case 

t h e r e i s a document w h i c h g o v e r n s t h e r e l a t i o n s h i p o f 

t h e p a r t i e s . And t h e o n l y l a n d s w h i c h a r e n o t s u b j e c t 

t o t h a t agreement a r e owned by t h e p a r t y p r o p o s i n g t h e 

w e l l . So I'm n o t s u r e how -- g i v e n t h e f e e l i n g t h e 

Commission s h o u l d n o t , i n e f f e c t , go beyond an 

agre e m e n t . I f t h e r e ' s an agr e e m e n t , t h e Commission 

s h o u l d n ' t use i t s p o l i c e a u t h o r i t y t o f o r c e a p a r t y 

i n t o a w e l l . 

G i v e n t h a t t h e p a r t y s o u g h t t o be p o o l e d 

s a y s , "We're w i l l i n g t o p a r t i c i p a t e i n w h a t e v e r way 

s u b j e c t t o t h e agreement we a l r e a d y have," I d o n ' t 

know w h e t h e r we've g o t t h e a u t h o r i t y t o t e l l them, 
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1 "No, you can' t p a r t i c i p a t e under t h e agreements 

2 you've g o t , and we're g o i n g t o use our a u t h o r i t y t o do 

3 something d i f f e r e n t . " 

4 And I guess i t ' s n o t c l e a r t o me why, as a 

5 p r a c t i c a l m a t t e r , why Mewbourne seeks t o say t h i s 

6 agreement i s n o t an agreement. That's not i n t h e 

7 r e c o r d , and I guess you don't have t o answer i t 

8 because I'm not sure i t makes any d i f f e r e n c e . As you 

9 w e l l know i n f o r c e d p o o l i n g c o n t r a c t s , t h e D i v i s i o n 

10 does n o t e v a l u a t e i n any c o n t e x t t h e m e r i t s of an 

11 agreement as such. The r e l a t i v e -- even i n terms of 

12 o f f e r s , i n terms of what may be r i d i c u l o u s o f f e r s , i f 

13 t h e r e have been good f a i t h n e g o t i a t i o n s , we don't 

14 e v a l u a t e o f f e r s , b u t i n t h i s case I'm not sure t h a t ' s 

15 even t h e i s s u e . 

16 Mr. Examiner, I would suggest a t t h i s 

17 p o i n t , u n l e s s t h e p a r t i e s have a n y t h i n g f u r t h e r t h a t 

18 t h e y wish t o add t o t h i s , t h a t i t ' s a normal break 

19 t i m e anyway. L e t ' s t a k e a break and -- unl e s s you 

20 have any q u e s t i o n s and wish f u r t h e r d i s c u s s i o n ? 

21 EXAMINER STOGNER: Not w i t h e i t h e r one of 

22 these a t t h i s t i m e . L e t ' s t a k e a 20-minute recess a t 

23 t h i s p o i n t . 

24 (Thereupon, a recess was taken.) 

25 EXAMINER STOGNER: Let' s resume t h i s 
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1 h e a r i n g . 

2 MR. STOVALL: Mr. Exami n e r , I t h i n k I ' d 

3 make a r e c o m m e n d a t i o n a t t h i s p o i n t . Because we're 

4 g o i n g t o t h e f u n d a m e n t a l i s s u e o f w h e t h e r o r n o t t o 

5 even have a f o r c e d p o o l i n g c a s e , t h e d e t e r m i n a t i o n 

6 f r o m t h e bench by t h e e x a m i n e r i s n o t a p p r o p r i a t e . I 

7 t h i n k i t has t o come f r o m a d i r e c t o r . What I 

8 recommend we do i s l e a v e t h i s — l e t ' s t a k e t h e case 

9 u n d e r a d v i s e m e n t . I t h i n k l e a v e t h e r e c o r d open f o r a 

10 week. A t t h e end o f t h a t week, t h e D i v i s i o n w i l l 

11 e i t h e r i s s u e an o r d e r d e t e r m i n i n g t h a t t h e r e i s an 

12 a g r e e m e n t , and, t h e r e f o r e , no b a s i s f o r a f o r c e d 

13 p o o l i n g , o r i s s u e an o r d e r d e t e r m i n i n g t h a t i n f a c t 

14 t h e agreement does n o t a p p l y , and s e t t i n g t h e case f o r 

15 h e a r i n g on t h e n e x t h e a r i n g d o c k e t i n two weeks. 

16 I f t h a t ' s t h e cas e , i s t h a t an a p p r o p r i a t e 

17 d a t e f o r h e a r i n g , i f t h e r e ' s g o i n g t o be a h e a r i n g on 

18 t h e m e r i t s ? We can do i t f o r two o r f o u r . 

19 MR. BRUCE: I n i t i a l l y c o n t i n u e i t f o r two 

20 weeks, i f t h a t ' s — 

21 MR. STOVALL: And r e c o g n i z i n g t h a t i n t h e 

22 i n t e r v e n i n g t i m e , t h e r e w i l l be an o r d e r i s s u e d o f 

23 some s o r t m a k i n g a d e t e r m i n a t i o n . And t h a t o r d e r may 

24 be d i s p o s i t i v e o f t h e case, a t w h i c h t i m e t h e m a t t e r 

25 w i l l be d r o p p e d f r o m t h e d o c k e t ? 
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MR. CARR: Sure. 

MR. BRUCE: One t h i n g I w o u l d a sk, 

d e p e n d i n g i f t h e D i v i s i o n does d e t e r m i n e t h a t 

d i s m i s s a l i s a p p r o p r i a t e , I w o u l d r e q u e s t t h a t t h e 

f i n d i n g s be r e s t r i c t e d t o such an e x t e n t t h a t t h e r e be 

no d e t e r m i n a t i o n o f t h e a p p l i c a t i o n o f t h e c o n t r a c t 

between t h e p a r t i e s because I t h i n k t h a t ' s a m a t t e r 

f o r t h e c o u r t s t o d e c i d e . The e x t e n t o f t h e c o n t r a c t 

and i t s e f f e c t between two p a r t i e s I t h i n k i s a m a t t e r 

f o r t h e c o u r t s t o d e c i d e . 

MR. STOVALL: I d o n ' t t h i n k I u n d e r s t a n d 

what y o u ' r e r e q u e s t i n g , Mr. B r u c e . 

MR. BRUCE: W e l l , I w o u l d r e q u e s t t h a t i f 

t h e case i s d i s m i s s e d t h a t i t be l i m i t e d j u s t t o t h e 

f a c t s b e f o r e t h e c o u r t -- b e f o r e t h e D i v i s i o n as t o 

w h e t h e r c o m p u l s o r y p o o l i n g i s p r o p e r , and t h a t i t 

d o e s n ' t go on t o a d j u d i c a t e r i g h t s o f t h e p a r t i e s 

u n d e r t h e o p e r a t i n g c o n t r a c t . 

MR. STOVALL: Oh no, b u t i t w o u l d have t o 

be on t h e b a s i s -- i f i t ' s d i s m i s s e d , i t w o u l d have t o 

be on t h e b a s i s t h a t t h e r e i s an agreement between t h e 

p a r t i e s t h a t g o v e r n s -- t h e r e i s n o t s u f f i c i e n t 

d i s a g r e e m e n t t o g i v e r i s e t o a p o o l i n g a c t i o n u n d e r 

t h e s t a t u t e . So we c a n ' t c o m p l e t e l y i g n o r e w h e t h e r 

t h e r e i s o r i s n o t an agre e m e n t , b u t we won't go t o 
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i n t e r p r e t a t i o n o f t h e agreement. I s t h a t what y o u ' r e 

MR. BRUCE: T h a t ' s what I -- I b e l i e v e 

t h a t ' s a m a t t e r f o r t h e c o u r t . 

MR. STOVALL: The i s s u e i s s i m p l y w h e t h e r 

o r n o t t h e r e i s an agreement between t h e p a r t i e s t h a t 

w o u l d g o v e r n t h e d r i l l i n g o f t h i s w e l l s u f f i c i e n t t o 

e l i m i n a t e t h e r e q u i s i t e d i s a g r e e m e n t , f a i l u r e t o agre e 

u n d e r t h e f o r c e d p o o l i n g s t a t u t e s . I t w i l l be s h o r t 

and sweet. 

MR. CARR: A l l I w o u l d r e q u e s t i s t h a t t h e 

o r d e r be e n t e r e d f a r enough i n advance o f t h e h e a r i n g 

d a t e so t h a t i f we a r e g o i n g t o have a p o o l i n g 

h e a r i n g , we w o u l d have t i m e t o f i n a l i z e o u r 

p r e p a r a t i o n o f t h e case. We w o u l d move i t a d d r e s s 

p e n a l t y e l e c t i o n p e r i o d s , r i s k p e n a l t y , a l l o c a t i o n o f 

c o s t between zones, and a l s o a t t e m p t t o n e g o t i a t e w i t h 

Mr. Bruce w h e t h e r o r n o t we s h o u l d go f o r w a r d b e f o r e 

an e x a m i n e r o r d i r e c t l y t o t h e Commission and 

c o n s o l i d a t e t h i s w i t h o u r a p p e a l t h a t i s c u r r e n t l y 

p e n d i n g o f t h e f o r c e d p o o l i n g o r d e r on t h e e a s t h a l f 

o f t h e s e c t i o n . 

MR. STOVALL: I t h i n k t h e i n t e n t i s t o 

i s s u e an o r d e r by t h e end o f n e x t week, say by F r i d a y 

we w o u l d h o p e f u l l y have an o r d e r o u t , and we w o u l d f a x 
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i t t o b o t h a t t o r n e y s . Does t h a t g i v e you s u f f i c i e n t 

t i m e ? You a l w a y s have t h e o p t i o n , I gu e s s , t o 

c o n t i n u e . 

EXAMINER STOGNER: Our i n t e n t i o n i s t o g e t 

an o r d e r o u t n e x t week. I f undue c i r c u m s t a n c e s --

a f t e r a l l , t h e L e g i s l a t u r e i s i n s e s s i o n , and a l o t o f 

undue c i r c u m s t a n c e s can a r i s e a t any t i m e i n a 

p a r t i c u l a r c ase. 

W i t h t h a t , t h e r e c o r d w i l l r e m a i n open i n 

t h i s case p e n d i n g an o r d e r . 

MR. STOVALL: The case i s o f f i c i a l l y 

c o n t i n u e d t o t h e 4 t h . 

EXAMINER STOGNER: E s s e n t i a l l y , y e s . 

MR. STOVALL: R e c o g n i z i n g t h a t an o r d e r may 

be i s s u e d i n t h e i n t e r v e n i n g t i m e t h a t w i l l d i s m i s s 

i t . 

MR. CARR: Thank y o u , Mr. S t o g n e r . 

EXAMINER STOGNER: Thank y o u , Mr. C a r r , Mr. 

Bruce 
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