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STATE OF NEW MEXICO 

ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
DIVISION FOR THE PURPOSE OF 
CONSIDERING: 

APPLICATION OF NEARBURG PRODUCING 
COMPANY FOR COMPULSORY POOLING, 
EDDY COUNTY, NEW MEXICO. 

CASE NO. 10178 

REPORTER'S TRANSCRIPT OF PROCEEDINGS 

EXAMINER HEARING 

BEFORE: MICHAEL E. STOGNER, Hea r i n g Examiner 

December 19, 1990 
1:10 p.m. 

Santa Fe, New Mexico 

T h i s m a t t e r came on f o r h e a r i n g b e f o r e t h e O i l 

C o n s e r v a t i o n D i v i s i o n on December 19, 1990, a t 1:10 p.m. 

a t t h e O i l C o n s e r v a t i o n D i v i s i o n Conference Room, S t a t e 

Land O f f i c e B u i l d i n g , 310 Old Santa Fe T r a i l , Santa Fe, 

New Mexico, b e f o r e Maureen R. H u n n i c u t t , RPR, C e r t i f i e d 

Shorthand R e p o r t e r No. 166 f o r t h e S t a t e o f New Mexico. 

FOR: OIL CONSERVATION BY: MAUREEN R. HUNNICUTT, RPR 
DIVISION C e r t i f i e d Shorthand R e p o r t e r 

CSR No. 166 
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I N D E X 
December 19, 1990 
Ex a m i n e r H e a r i n g 

CASE NO. 10178 

APPEARANCES 

PAGE 
3 

NEARBURG WITNESSES: 
ROBERT G. SHELTON, JR. 

D i r e c t E x a m i n a t i o n by Mr. C a r r 
C r o s s - E x a m i n a t i o n by Mr. P a d i l l a 
C r o s s - E x a m i n a t i o n by Mr. T u r n e r 
E x a m i n a t i o n by Mr. S t o v a l l 

JERRY G. ELGER 
D i r e c t E x a m i n a t i o n by Mr. C a r r 
C r o s s - E x a m i n a t i o n by Mr. P a d i l l a 
E x a m i n a t i o n by Mr. S t o v a l l 
E x a m i n a t i o n by E x a m i n e r S t o g n e r 

CLOSING STATEMENTS 
By Mr. P a d i l l a 
By Mr. C a r r 

5 
16 
27 
31 

35 
40 
43 

48 
50 

REPORTER'S CERTIFICATE 
* * * 

E X H I B I T S 

NEARBURG EXHIBIT 

53 

ID ADMTD 

1 A r e a Land Map, Ewing P r o s p e c t , Eddy C o u n t y , 7 15 
p r e p a r e d by Mr. S h e l t o n 

2 O w n e r s h i p r e p o r t , 12/10/90, p r e p a r e d by 8 15 
Mr. S h e l t o n 

3 A u t h o r i t y f o r E x p e n d i t u r e , Ewing P r o s p e c t 9 15 

4 Memorandum o f U n d e r s t a n d i n g 13 15 

5 N o t i c e A f f i d a v i t by W i l l i a m F. C a r r , 15 15 
December 17, 1990, w i t h c o p i e s o f l e t t e r s 
a t t a c h e d 

Morrow S t r u c t u r e Map, " M i d d l e Morrow SS 
I s o p a c h by Ge o l o g y by J.B. E l g e r 

36 39 

Morrow e l a s t i c s , S t r a t i g r a p h i c C r o s s S e c t i o n 36 39 
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A P P E A R A N C E S 

FOR THE DIVISION: ROBERT G. STOVALL, ESQ. 
General Counsel 
O i l C o n s e r v a t i o n Commission 
S t a t e Land O f f i c e B u i l d i n g 
310 Old Santa Fe T r a i l 
Santa Fe, New Mexico 87501 

FOR THE APPLICANT 
NEARBURG: 

CAMPBELL & BLACK, P.A. 
A t t o r n e y s a t Law 
BY: WILLIAM F. CARR, ESQ. 
110 N o r t h Guadalupe 
Santa Fe, New Mexico 87501 

FOR TORCH OIL & GAS: PADILLA & SNYDER 
A t t o r n e y s a t Law 
BY: ERNEST L. PADILLA, ESQ. 
200 West Marcy 
Santa Fe, New Mexico 87501 

FOR SANTA FE ENERGY KEMP, SMITH, DUNCAN & HAMMOND 
OPERATING PARTNERS, A t t o r n e y s a t Law 
L.P.: BY: RANDY TURNER, ESQ. 

Mid l a n d , Texas 

* * * 
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(At t h i s t i m e Mr. S t o v a l l was n o t p r e s e n t . ) 

EXAMINER STOGNER: At t h i s t i m e I ' l l c a l l Case 

No. 10178, which i s t h e a p p l i c a t i o n o f Nearburg Producing 

Company f o r compulsory p o o l i n g , Eddy County, New Mexico. 

At t h i s t i m e I ' l l c a l l f o r appearances. 

MR. CARR: May i t p l e a s e t h e Examiner, my name i s 

W i l l i a m F. Carr, w i t h t h e law f i r m o f Campbell & Black, 

P.A., o f Santa Fe. I r e p r e s e n t Nearburg P r o d u c i n g 

Company, and I have two w i t n e s s e s . 

EXAMINER STOGNER: Any o t h e r appearances? 

MR. PADILLA: Mr. Examiner, my name i s E r n e s t L. 

P a d i l l a , Santa Fe, New Mexico, f o r Torch O i l & Gas 

Company; and I have no w i t n e s s e s . 

EXAMINER STOGNER: "Torch"? 

MR. PADILLA: "Torch." T-o-r-c-h. 

EXAMINER STOGNER: Any o t h e r appearances? 

MR. TURNER: Mr. Examiner, my name i s Randy Turner 

w i t h t h e Kemp, Smith, Duncan & Hammond law f i r m i n 

Mi d l a n d , here r e p r e s e n t i n g Santa Fe Energy O p e r a t i n g 

P a r t n e r s , L.P. 

EXAMINER STOGNER: Do you have any witnesses? 

MR. TURNER: I have no w i t n e s s e s . 

EXAMINER STOGNER: Any o t h e r appearances? 

(No response.) 

EXAMINER STOGNER: W i l l t h e w i t n e s s e s p l e a s e st a n d 
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and be sworn? 

(The w i t n e s s e s were d u l y sworn.) 

EXAMINER STOGNER: You may be seated. 

Mr. Carr. 

Or are t h e r e opening s t a t e m e n t s i n order? 

MR. CARR: I have no opening s t a t e m e n t . 

MR. PADILLA: I have no opening s t a t e m e n t . 

EXAMINER STOGNER: I n t h a t case, Mr. Carr, you may 

proceed. 

MR. CARR: May i t ple a s e t h e Examiner, a t t h i s t i m e I 

would c a l l Mr. Robert S h e l t o n . 

ROBERT G. SHELTON, JR., 

the Witness h e r e i n , h a v i n g been p r e v i o u s l y d u l y sworn, was 

examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. CARR: 

Q. W i l l you s t a t e your f u l l name f o r t h e r e c o r d , 

please? 

A. Robert S h e l t o n , J r . 

Q. Mr. S h e l t o n , where do you r e s i d e ? 

A. M i d l a n d , Texas. 

Q. By whom are you employed and i n what c a p a c i t y ? 

A. I'm employed by Nearburg P r o d u c i n g Company as a 

la n d manager. 

Q. Have you p r e v i o u s l y t e s t i f i e d b e f o r e t h e 
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New Mexico O i l C o n s e r v a t i o n D i v i s i o n ? 

A. No, I have n o t . 

Q. Would you b r i e f l y summarize your e d u c a t i o n a l 

background f o r t h e Examiner and t h e n r e v i e w your work 

experience? 

A. Graduated i n 1976 w i t h a degree i n business 

m a r k e t i n g from Texas Tech U n i v e r s i t y , became employed i n 

th e subsequent year o f 1977 w i t h Diamond Shamrock --

Diamond Shamrock C o r p o r a t i o n , successor t o -Maxis Energy 

and was employed w i t h them i n a landman r o l e up t o a l a n d 

manager r o l e from 1977 t o 1989, f o r 13 y e a r s . I n 1989 I 

j o i n e d Nearburg Producing Company and have been w i t h them 

s i n c e August 1989 t o dat e . 

Q. Do your d u t i e s w i t h Nearburg i n c l u d e a l l 

landman-type f u n c t i o n s a s s o c i a t e d w i t h t h e p r o p e r t y 

i n v o l v e d i n t h i s case? 

A. Yes, they do. 

Q. Are you f a m i l i a r w i t h t h e a p p l i c a t i o n f i l e d i n 

t h i s case? 

A. Yes, s i r , I am. 

Q. And you're f a m i l i a r w i t h t h e s u b j e c t area? 

A. Yes, I am. 

MR. CARR: We t e n d e r Mr. S h e l t o n as an e x p e r t w i t n e s s 

i n p e t r o l e u m l a n d m a t t e r s . 

EXAMINER STOGNER: Are t h e r e any o b j e c t i o n s ? 

HUNNICUTT REPORTING 
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MR. PADILLA: No, s i r . 

EXAMINER STOGNER: Mr. S h e l t o n i s so q u a l i f i e d . 

Q. (By Mr. Carr) Mr. S h e l t o n , w i l l you b r i e f l y 

s t a t e what Nearburg p r o d u c i n g company seeks w i t h t h i s 

a p p l i c a t i o n ? 

A. We seek t h e p o o l i n g o f uncommitted, w o r k i n g 

i n t e r e s t owners i n t h e a p p l i c a t i o n c o v e r i n g t h e west h a l f 

of S e c t i o n 16, Township 18 South, Range 25 East, Eddy 

County, New Mexico. 

Q. Have you prepared c e r t a i n e x h i b i t s f o r 

p r e s e n t a t i o n i n t h i s case? 

A. Yes, s i r , I have. 

Q. Would you r e f e r t o what has been marked f o r 

i d e n t i f i c a t i o n as Nearburg E x h i b i t No. 1, i d e n t i f y t h a t 

and r e v i e w i t f o r Mr. Stogner? 

A. T h i s i s an area l a n d p l a t t h a t I p r e p a r e d , 

s e t t i n g f o r t h t h e expected s p a c i n g u n i t f o r t h e Ewing 

S t a t e East W e l l , which i s o p e r a t e d by Nearburg Producing 

Company, t h e spa c i n g u n i t b e i n g t h e west h a l f o f S e c t i o n 

16, Township 18 South, Range 25 East; and a l s o s e t t i n g 

f o r t h t h e uncommitted i n t e r e s t owner o f Felmont O i l & Gas 

C o r p o r a t i o n . 

Q. I s t h e proposed w e l l l o c a t i o n i n d i c a t e d on t h i s 

p l a t ? 

A. Yes, i t i s . I t ' s 1,980 f e e t from t h e n o r t h 
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l i n e and 660 from t h e west l i n e o f S e c t i o n 16. 

Q. And t h a t w i l l be a s t a n d a r d l o c a t i o n on t h e 

poo l e d u n i t ? 

A. That i s c o r r e c t . 

Q. What i s t h e p r i m a r y o b j e c t i v e i n t h i s w e l l ? 

A. The o b j e c t i v e i s t h e Morrow f o r m a t i o n . 

Q. Would you now r e f e r t o what has been marked as 

Nearburg's E x h i b i t No. 2, i d e n t i f y t h a t and r e v i e w i t f o r 

Mr. Stogner? 

A. T h i s i s an ownership r e p o r t p r e p a r e d by myse l f 

which s e t s f o r t h t h e ownership o f t h e west h a l f o f S e c t i o n 

16 i n two se p a r a t e t r a c t s . T r a c t No. 1 i s a 200-acre 

t r a c t , comprised o ut o f t h e west h a l f o f S e c t i o n 16, which 

r e c o r d t i t l e shows t o be owned by Santa Fe O p e r a t i n g 

P a r t n e r s , L.P.. O p e r a t i n g r i g h t s show t o be owned by 

Nearburg E x p l o r a t i o n Company 60 p e r c e n t ; Santa Fe 

O p e r a t i n g P a r t n e r s and Felmont O i l & Gas C o r p o r a t i o n 

h a v i n g t h e r e m a i n i n g i n t e r e s t . 

Q. Okay. The ne x t page? 

A. The ne x t t r a c t i s a 100-acre t r a c t , which shows 

ownership t o be Santa Fe Energy O p e r a t i n g P a r t n e r s , L.P., 

100 p e r c e n t r e c o r d t i t l e ; and Nearburg E x p l o r a t i o n Company 

60 p e r c e n t o p e r a t i n g r i g h t s ; Santa Fe Energy O p e r a t i n g 

P a r t n e r s , L.P., 40 p e r c e n t o p e r a t i n g r i g h t s . 

Q. And Nearburg owns 60 p e r c e n t o f t h e w o r k i n g 

HUNNICUTT REPORTING 
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i n t e r e s t under t h i s t r a c t ; i s t h a t c o r r e c t ? 

A. Yes. On t h e l a s t page i s a summary o f t h e 

e n t i r e s p a c i n g u n i t , which shows Nearburg E x p l o r a t i o n 

Company as t h e owner o f a 60 p e r c e n t w o r k i n g i n t e r e s t i n 

th e s u b j e c t p r o r a t i o n u n i t . 

Q. What percentage o f t h e acreage a t t h i s t i m e do 

you u n d e r s t a n d t o be v o l u n t a r i l y committed t o t h e w e l l ? 

A. We show t h e i n t e r e s t o f Santa Fe O p e r a t i n g 

P a r t n e r s t o be committed t o t h e -- v o l u n t a r i l y committed 

t o t h e u n i t . 

Q. Do you know what t h e s t a t u s o f t h e Felmont 

acreage a c t u a l l y i s ? 

A. No, we do not a t t h i s t i m e . That i s p u r p o r t e d 

t o be s u b j e c t t o an agreement which i s an unrecorded 

agreement, and we do n o t know e x a c t l y t h e f u l l terms o f 

t h a t and can n o t t e l l what t h e i n t e r e s t i s . 

Q. L e t ' s go now t o Nearburg E x h i b i t No. 3. Would 

you i d e n t i f y t h a t , please? 

A. T h i s i s an a u t h o r i t y f o r e x p e n d i t u r e f o r t h e 

Ewing Prospect w e l l t o be l o c a t e d i n S e c t i o n 16, d r i l l e d 

t o 8,650 f e e t , t e s t t h e Morrow, shows an expected d r y h o l e 

c o s t o f $318,223 and an expected t o t a l w e l l c o s t o f 

$575,093. 

Q. Are these c o s t s i n l i n e w i t h t h e c o s t s 

a s s o c i a t e d w i t h d r i l l i n g s i m i l a r w e l l s i n t h i s area? 

HUNNICUTT REPORTING 
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A. Yes, s i r , t h e y a r e . 

Q. And has Nearburg d r i l l e d o t h e r P e n n s y l v a n i a n 

w e l l s i n t h e area? 

A. Yes, s i r , we have. 

Q. Could you r e v i e w f o r Mr. Stogner t h e events 

t h a t have r e s u l t e d i n t h i s m a t t e r coming b e f o r e t h e 

d i v i s i o n f o r h e a r i n g today and, i n so d o i n g , r e v i e w t h e 

e f f o r t s made by Nearburg t o o b t a i n v o l u n t a r y p a r t i c i p a t i o n 

i n t h i s p r o j e c t of a l l owners i n t h e t r a c t ? 

A. Yes. I n September o f 1990 we were approached 

by Santa Fe t o p a r t i c i p a t e i n and develop w i t h them a 

p r o s p e c t , Ewing Prospect, which i s t h e s u b j e c t o f t h i s 

h e a r i n g . At t h a t t i m e t h e y o f f e r e d t o s e l l t o us a 

60 p e r c e n t w o r k i n g i n t e r e s t i n t h e p r o s p e c t o f Nearburg 

Pr o d u c i n g Company, t o be d e s i g n a t e d o p e r a t o r , and t h e y 

proposed t h e s u b j e c t w e l l be d r i l l e d . 

A t t h a t t i m e t h e y made us aware t h a t Felmont 

O i l & Gas C o r p o r a t i o n had an i n t e r e s t i n t h e p r o r a t i o n 

u n i t f o r t h i s w e l l and f u r n i s h e d us w i t h i n f o r m a t i o n , 

t e l l i n g us t h a t t h e Felmont o i l and gas i n t e r e s t was 

s u b j e c t t o an e x p l o r a t i o n agreement, which was an 

unrecorded agreement which r e q u i r e d t h a t Felmont e i t h e r 

p a r t i c i p a t e s u b j e c t t o t h a t agreement i n t h e d r i l l i n g o f a 

w e l l o r e l e c t t o go nonconsent and s u f f e r a p e n a l t y . 

Santa Fe i n f o r m e d us t h a t r e g a r d l e s s o f t h e 
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e l e c t i o n o f Felmont, i f Felmont e l e c t e d t o p a r t i c i p a t e , 

t h e y would do so and pay t h e i r share and be a committed 

i n t e r e s t owner; or i f t h e y e l e c t e d t o go nonconsent, Santa 

Fe would p i c k up t h e i r i n t e r e s t , and Santa Fe would t h e n 

p a r t i c i p a t e w i t h t h a t i n t e r e s t ; t h e r e b y , i n e i t h e r event 

100 p e r c e n t o f t h e w o r k i n g i n t e r e s t would be committed t o 

t h e u n i t , and Nearburg would be i n e i t h e r r e s p e c t a 

60 p e r c e n t w o r k i n g i n t e r e s t owner. 

Q. Now, were you ever p e r m i t t e d t o r e v i e w t h e 

terms o f t h a t e x p l o r a t i o n agreement? 

A. We r e q u e s t e d t h a t agreement be f u r n i s h e d a t t h e 

t i m e we purchased t h e p r o s p e c t . Santa Fe t o l d us i t was 

p e r s o n a l i n n a t u r e . They d i d n o t f u r n i s h us t h a t 

agreement; however, t h e y d i d f u r n i s h us what y o u ' l l see i n 

some o t h e r documents b e i n g a memorandum o f u n d e r s t a n d i n g 

which s e t s f o r t h i n t h a t , b a s i c a l l y , t h e terms whereby 

Santa Fe would e i t h e r p a r t i c i p a t e or go nonconsent; and 

t h a t l e d us t o b e l i e v e t h a t , i n f a c t -- what we had been 

l e d t o b e l i e v e was t r u e . 

Q. Then what happened? You were a b l e t o n e g o t i a t e 

and reach an agreement w i t h Santa Fe f o r t h e development 

of t h e t r a c t ; i s t h a t c o r r e c t ? 

A. We were. We e n t e r e d i n t o an o p e r a t i n g 

agreement, which a l s o i s a p a r t o f t h e e x h i b i t s w e ' l l 

s u b mit. We were d e s i g n a t e d o p e r a t o r . We commenced 
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o p e r a t i o n s on t h e w e l l under t h e terms o f t h e o p e r a t i n g 

agreement. We d r i l l e d t h e w e l l t o t h e t o t a l d e p t h , and 

under t h e o p e r a t i n g agreement, which i n c l u d e s a c a s i n g 

p o i n t e l e c t i o n , we n o t i f i e d , f u r n i s h i n g Santa Fe c o p i e s o f 

a l l l o g s and w e l l i n f o r m a t i o n . 

They made t h e e l e c t i o n t o go nonconsent i n t h e 

w e l l b o r e a t c o m p l e t i o n , and a l s o a t t h a t t i m e n o t i f i e d us 

t h a t Felmont had n o t responded t o t h e i r w e l l p r o p o s a l and 

t h a t t h e y now f e l t t h a t t h e agreement may n o t be i n f o r c e 

and e f f e c t , and n o t i f i e d us t h a t Felmont was now t o be 

c o n s i d e r e d an uncommitted w o r k i n g i n t e r e s t owner. 

Q. Now, what i s t h e c u r r e n t s t a t u s o f t h e w e l l ? 

A. The w e l l has been d r i l l e d t o t o t a l d e p t h . I t 

has been cased and no c o m p l e t i o n a t t e m p t has been made and 

no p e r f o r a t i o n s i n t h e w e l l b o r e have been made. 

Q. Now, a f t e r you d i s c o v e r e d t h a t Torch o r Felmont 

might have an uncommitted i n t e r e s t i n t h i s w e l l , what d i d 

you do? 

A. We c o n t a c t e d Torch and a d v i s e d them o f t h e 

c u r r e n t s t a t u s o f t h e w e l l . We r e q u e s t e d t h a t t h e y make 

an e l e c t i o n t o e i t h e r p a r t i c i p a t e or go nonconsent. We 

n e g o t i a t e d w i t h them f o r an a t t e m p t t o g e t them t o make 

t h i s e l e c t i o n . We f u r n i s h e d them c o p i e s o f a l l o f our 

agreements w i t h Santa Fe t o l e t them know t h e terms under 

which we would l i k e f o r them t o execute our o p e r a t i n g 
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agreement. To t h i s date we've been u n s u c c e s s f u l i n 

g a i n i n g t h e i r p a r t i c i p a t i o n . 

Q. And i s t h a t t h e reason t h e p o o l i n g a p p l i c a t i o n 

was a c t u a l l y f i l e d ? 

A. The p o o l a p p l i c a t i o n was f i l e d f o r t h a t reason, 

t o g e t t h e i r -- t o g e t t h e i r j o i n d e r 

Q. And i n your o p i n i o n have you made a good f a i t h 

e f f o r t t o o b t a i n t h e v o l u n t a r y j o i n d e r o f a l l i n t e r e s t 

owners i n t h i s t r a c t ? 

A. Yes, s i r , we have. 

Q. I f t h i s a p p l i c a t i o n i s g r a n t e d and t h e 

i n t e r e s t s o f Felmont are -- or a l l t h e i n t e r e s t s i n t h e 

t r a c t are p o o l e d , how does Nearburg propose t o handle t h e 

proceeds from p r o d u c t i o n t h a t would be a t t r i b u t a b l e t o 

t h i s i n t e r e s t i n t h e p r o p e r t y ? 

A. The i n t e r e s t i n t h e p r o p e r t y which i s s u b j e c t 

t o t h e p o o l i n g o r d e r would be a f t e r t h e p e n a l t y s u f f e r e d , 

and recoupment o f our c o s t s would be h e l d i n escrow, and 

whoever t h e p a r t y i s t h a t has an ownership i n t h a t t o be 

det e r m i n e d a t a l a t e r date o r be de t e r m i n e d by whatever 

process u l t i m a t e l y o c c u r s , t h a t money w i l l be s e t a s i d e 

and, o f course, p a i d t o them a f t e r t h a t i s s u e has been 

s e t t l e d . 

Q. L e t ' s l o o k a t E x h i b i t No. 4. Could you j u s t 

i d e n t i f y t h a t f o r Mr. Stogner? 
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A. E x h i b i t No. 4, t h e f i r s t t h i n g i n here i s a 

Memorandum o f Un d e r s t a n d i n g , which I r e f e r r e d t o e a r l i e r 

w hich was f u r n i s h e d t o me by Santa Fe. I t p u r p o r t s t o 

cover t h e terms o f t h e e x p l o r a t i o n agreement t o which 

Felmont O i l & Gas's i n t e r e s t was s u b j e c t i n t h e Ewing 

Prospect among o t h e r l a n d . 

EXAMINER STOGNER: Hold i t . I s t h a t E x h i b i t No. 4 or 

p a r t o f E x h i b i t 3? 

MR. CARR: No, t h a t i s p a r t o f E x h i b i t No. 4, 

Mr. Stogner, which i s a l a r g e group o f documents t h a t are 

c l i p p e d t o g e t h e r , t h a t we j u s t marked t h e o p e r a t i n g 

agreement s i n c e i t was t h e one page t h a t was v i s i b l e . 

EXAMINER STOGNER: So i t ' s n ot n e c e s s a r i l y i n t h a t 

o r d e r then? 

MR. CARR: There we go. 

THE WITNESS: There. The f a r s i d e --

MR. CARR: That i s E x h i b i t No. 4. 

EXAMINER STOGNER: I'm s o r r y . Go ahead. 

Q. (By Mr. Carr) Then i n a d d i t i o n t o t h a t i n 

E x h i b i t No. 4, do you have c o p i e s o f t h e l e t t e r t o 

Santa Fe and t o Torch, a t t e m p t i n g t o o b t a i n v o l u n t a r y 

j o i n d e r ? 

A. Yes, s i r . A l l l e t t e r s and correspondence, p l u s 

our o p e r a t i n g agreement between Santa Fe where we 

s o l i c i t e d t h e i r p a r t i c i p a t i o n i n t h e w e l l and had v a r i o u s 
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correspondence w i t h b o t h p a r t i e s . 

Q. I s E x h i b i t No. 5 an a f f i d a v i t and c o p i e s o f 

l e t t e r s p r o v i d i n g n o t i c e t o Santa Fe and Felmont o f t h i s 

h e a r i n g today? 

A. Yes, s i r , i t i s . 

Q. Does Nearburg Producing Company seek t o be 

d e s i g n a t e d o p e r a t o r o f t h e w e l l ? 

A. Yes, s i r , we do. 

Q. W i l l Nearburg c a l l a g e o l o g i c a l w i t n e s s t o 

t e s t i f y t o t h e r i s k a s s o c i a t e d w i t h t h e c o m p l e t i o n o f t h i s 

w e l l ? 

A. Yes, s i r , we w i l l . 

Q. Were E x h i b i t s 1 t h r o u g h 5 e i t h e r p r e p a r e d by 

you or com p i l e d under your d i r e c t i o n ? 

A. Yes, s i r , each -- t h e y were. 

MR. CARR: May i t please t h e Examiner, a t t h i s t i m e 

we would move t h e admission o f Nearburg E x h i b i t s 1 t h r o u g h 

5 . 

EXAMINER STOGNER: E x h i b i t s 1 t h r o u g h 5 w i l l be 

a d m i t t e d i n t o evidence. 

(Nearburg E x h i b i t s Nos. 1 t h r o u g h 5 

were a d m i t t e d i n t o evidence.) 

EXAMINER STOGNER: E x h i b i t No. 5, i s t h a t t h e --

b e g i n n i n g w i t h t h e l e t t e r d a ted November 21st? 

THE WITNESS: E x h i b i t 5 s h o u l d be a n o t i c e a f f i d a v i t 
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w i t h a t t a c h e d l e t t e r s . 

EXAMINER STOGNER: There i t i s . Okay. 

MR. CARR: That concludes my d i r e c t e x a m i n a t i o n o f 

t h i s w i t n e s s . 

EXAMINER STOGNER: Thank you, Mr. Carr. 

Mr. P a d i l l a , your w i t n e s s . 

CROSS EXAMINATION 

BY MR. PADILLA: 

Q. Mr. S h e l t o n , when d i d you say you f i r s t you 

were n o t i f i e d t h a t i n t e r e s t i n t h e w e l l ? 

A. We had a spa c i n g u n i t f o r t h e w e l l a t t h e t i m e 

t h e p r o s p e c t was s u b m i t t e d f o r our c o n s i d e r a t i o n by 

Santa Fe i n a p p r o x i m a t e l y September o f 1990. 

Q. When d i d you s t a r t d r i l l i n g t h e w e l l ? 

A. I b e l i e v e -- and I'm n o t a b s o l u t e l y s u r e . I 

t h i n k t h e w e l l was p r o b a b l y commenced i n t h e v e r y f i r s t 

p a r t o f October, same year. 

Q. And when d i d you reach t h e p o i n t t h a t you are 

now at? 

A. A p p r o x i m a t e l y 30 days. I b e l i e v e i t was — 

No, I b e l i e v e i t was October 1 9 t h ; I don't t h i n k I ' l l be 

f a r o f f on t h a t . 

Q. And you're a t c a s i n g p o i n t a t t h i s t i m e ; i s 

t h a t r i g h t ? 

A. We are a t t h e p o i n t where c a s i n g p o i n t has been 
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reached and Nearburg has e l e c t e d t o r u n c a s i n g i n t o t h e 

h o l e . Casing has been s e t . No o t h e r o p e r a t i o n s have been 

conducted. 

Q. And you s e t casing? 

A. Yes, s i r . 

Q. When d i d you ap p l y t o p o o l t h e i n t e r e s t s f o r 

t h e o u t s t a n d i n g i n t e r e s t s i n t h i s case? 

A. I b e l i e v e t h e p o o l i n g was done p r o b a b l y i n 

November. 

Q. When d i d you d i s c o v e r you had o u t s t a n d i n g 

p a r t i e s t h a t needed t o be f o r c e - p o o l e d ? 

A. We unders t o o d by n o t i f i c a t i o n from Santa Fe 

t h a t Felmont had n o t r e t u r n e d an e l e c t i o n when t h e y a l s o 

r e t u r n e d t o us t h e n o t i f i c a t i o n o f t h e i r nonconsent 

e l e c t i o n i n t h e w e l l when t h e w e l l reached t o t a l d e p t h . 

P r e v i o u s t o t h a t t i m e t h e y had r e p r e s e n t e d t h a t 

100 p e r c e n t o f t h e i n t e r e s t was committed t o t h e u n i t by 

v i r t u e o f t h e e x p l o r a t i o n agreement. 

Q. Did you ever c o n t a c t Felmont or Torch O i l & Gas 

Company t o decide f o r y o u r s e l f as t o whether o r n o t t h a t 

was t r u e , t h a t r e p r e s e n t a t i o n was t r u e ? 

A. I a t t e m p t e d t o dete r m i n e t h a t i n d i v i d u a l l y by 

g e t t i n g a complete copy o f t h e agreement from L a r r y Murphy 

a t Santa Fe, which we were deni e d a copy o f t h e e n t i r e 

agreement and i n s t e a d f u r n i s h e d t h i s memorandum o f 
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u n d e r s t a n d i n g which l e d us t o b e l i e v e t h a t , yes, t h i s 

agreement was i n f u l l f o r c e and e f f e c t a t t h e t i m e we 

commenced t h e w e l l , and t h e r e f o r e , t h a t 100 p e r c e n t 

i n t e r e s t i n t h e w e l l was committed t o t h e u n i t a t t h a t 

t i m e . 

Q. Can you show me t h e language i n t h i s memorandum 

agreement which would i n d i c a t e t o you t h a t t h e Felmont o r 

t h e Torch O i l & Gas i n t e r e s t was committed? 

A. " P a r t n e r has maximum o f 30 days t o j o i n o r go 

non-consent; u n l e s s t h e r e i s a leas e e x p i r a t i o n e a r l i e r . " 

" E x p l o r a t i o n : Non-Consent p a r t n e r 400% on a l l l e a s e s 

c o v e r i n g t h e spacing u n i t . " 

So under t h i s d r i l l i n g -- under t h e -- page 2 

y o u ' l l n o t i c e under " D r i l l i n g W e l l s , " we b e l i e v e t h a t t h e 

30 - d a y - n o t i c e p e r i o d was a p p r o p r i a t e as Santa Fe had 

r e p r e s e n t e d and t h a t i n t h a t p e r i o d t h e y had 30 days t o 

j o i n o r go nonconsent as expressed i n t h e memorandum o f 

u n d e r s t a n d i n g . And as expressed by Santa Fe, t h e r e was t o 

be a 400 p e r c e n t p e n a l t y i n t h e event t h e r e was a 

nonconsent e l e c t i o n ; and as y o u ' l l n o t i c e under " D r i l l i n g 

W e l l s , " No. ( 4 ) , "Non-consent Clause," y o u ' l l see a 

400 p e r c e n t i n t e r e s t t h e r e , Development w e l l s showing a 

300 p e r c e n t p e n a l t y . T h i s c l e a r l y i s an e x p l o r a t o r y w e l l . 

Q. I'm h a v i n g t r o u b l e making sense o f t h a t 

language i n t h a t d i d n ' t Felmont or Torch O i l & Gas, i t s 
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successor, have t o a c t u a l l y go nonconsent under t h i s 

language? 

A. We b e l i e v e t h a t t h e y had t h e r i g h t t o e i t h e r 

p a r t i c i p a t e i n t h e d r i l l i n g o f t h e w e l l and pay t h e i r 

p r o p o r t i o n a t e share, or t h e y had t o go nonconsent. I n t h e 

event t h e y p a r t i c i p a t e d , we were g l a d t o have them as a 

p a r t n e r , and we would have had them as a p a r t n e r , them 

p a y i n g t h e i r share o f t h e w e l l c a s i n g p o i n t under t h e 

o p e r a t i n g agreement. 

Santa Fe's r e p r e s e n t a t i o n t o us was i f , 

however, t h e y d i d go nonconsent, Santa Fe would assume 

t h e i r nonconsent p o s i t i o n and t h a t t h e y would p a r t i c i p a t e 

w i t h t h a t i n t e r e s t , p a y i n g t h a t f u l l share t o w a r d t h e 

d r i l l i n g o f t h e w e l l ; t h e r e b y a l l p a r t i e s would be 

committed. 

Q. What evidence d i d you have t h a t Felmont or 

Torch had gone nonconsent? 

A. We had no -- we needed none because Santa Fe i n 

e i t h e r case r e p r e s e n t e d t h a t t h a t i n t e r e s t would be a 

p a r t i c i p a t i n g i n t e r e s t . They s i m p l y t o l d us t h a t t h e y 

would AFE Felmont, and p r i o r t o t h e t i m e t h a t t h e w e l l 

reached t o t a l d e p t h , an e l e c t i o n would have t o be made by 

Torch or Felmont, one way or t h e o t h e r , t o j o i n or t o 

p a r t i c i p a t e . 

Q. Why d i d you have t o c o n t a c t Torch a t some 
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p o i n t ? 

A. We c o n t a c t e d Torch when Santa Fe came back t o 

us and t o l d us t h a t t h e r e was a d i s p u t e between themselves 

and Felmont as t o whether t h i s agreement was i n e x i s t e n c e 

and t h a t t h e y may -- we may c o n s i d e r — or we weren't 

r e a l l y t h e n l o o k i n g a t c o n s i d e r i n g Felmont as a 

n o n p a r t i c i p a t i n g and uncommitted p a r t y a t t h a t t i m e ; t h e n 

we were f o r c e d t o t a l k -- t o c o n t a c t Felmont i n an a t t e m p t 

t o g e t t h e i r e l e c t i o n and j o i n d e r i n t h e w e l l , i f t h a t ' s 

what t h e y deemed t o do. 

Q. Did you ever have a d r i l l i n g t i t l e o p i n i o n done 

o f d r i l l i n g t h i s w e l l ? 

A. Yes, we d i d . 

Q. And what d i d t h a t d r i l l i n g t i t l e o p i n i o n say? 

A. I t i s t h e b a s i s f o r which I p r e p a r e d t h i s 

e x h i b i t o f ownership. I t s e t s f o r t h i n t h a t t i t l e o p i n i o n 

t h e ownership as s e t f o r t h i n t h i s ownership r e p o r t , 

Felmont h a v i n g a 25 p e r c e n t i n t e r e s t i n a 200-acre t r a c t 

which comprises a p a r t o f t h e sp a c i n g u n i t . 

Q. Does t h a t d r i l l i n g t i t l e o p i n i o n show t h a t 

Felmont or Torch had an i n t e r e s t i n t h e w e l l ? 

A. I t had an i n t e r e s t i n those o i l and gas leases 

and, by v i r t u e o f t h a t , a l s o an i n t e r e s t i n t h e spa c i n g 

u n i t which t h e w e l l was t o be d r i l l e d upon. I t a l s o i n 

t h a t t i t l e o p i n i o n s e t f o r t h t h a t t h e i r i n t e r e s t was 
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s u b j e c t t o t h e e x p l o r a t i o n agreement t o which we were 

f u r n i s h e d t h e memorandum o f u n d e r s t a n d i n g . 

Q. The t i t l e o p i n i o n a c t u a l l y l i s t s t h e memorandum 

of u n d e r s t a n d i n g ? 

A. No. No, i t d i d n o t a c t u a l l y — i t d i d n o t l i s t 

t h e memorandum o f u n d e r s t a n d i n g . I t s i m p l y l i s t e d t h a t 

t h e r e was and does e x i s t an e x p l o r a t i o n agreement between 

t h e two p a r t i e s . That was p i c k e d up i n t h e a b s t r a c t s on 

an assignment t h a t was made from Santa Fe t o Felmont and 

t h a t assignment r e f e r r e d t o t h i s e x p l o r a t i o n agreement. 

Q. So t h e d i v i s i o n o r d e r e d t i t l e o p i n i o n i t s e l f 

doesn't decide o r t a k e i n t o c o n s i d e r a t i o n t h e memorandum 

of u n d e r s t a n d i n g ? 

A. No, i t does n o t . 

Q. How d i d t h e memoranda o f u n d e r s t a n d i n g e f f e c t 

t h e ownership as shown i n t h e t i t l e o p i n i o n ? 

A. I t d i d not a f f e c t ownership o f t h e l a n d . I t 

o n l y a f f e c t e d our b e l i e f t o know t h a t Santa Fe c o u l d speak 

f o r and commit t h e i n t e r e s t of Felmont by v i r t u e o f t h e i r 

h a v i n g t o make an e l e c t i o n t o e i t h e r p a r t i c i p a t e o r go 

nonconsent. Having t h a t e l e c t i o n t o go nonconsent would 

mean Santa Fe would p i c k up t h a t i n t e r e s t and p a r t i c i p a t e 

w i t h i t . 

Q. What d i d Torch t e l l you as t o whether once you 

c o n t a c t e d them as t o your u n d e r s t a n d i n g o f whether o r not 
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Santa Fe spoke f o r them? 

A. They d i d b e l i e v e Santa Fe spoke f o r them. They 

b e l i e v e d themselves t o be an uncommitted w o r k i n g i n t e r e s t 

owner and s a i d t h a t t h e y would -- t h e y needed i n f o r m a t i o n 

from t h e w e l l , t h e y needed i n f o r m a t i o n on our agreements 

b e f o r e t h e y ' d make any e l e c t i o n . 

And a meeting was s u b s e q u e n t l y h e l d on 

December 4 t h , I b e l i e v e , o r on or about t h a t d a t e , between 

Felmont and Santa Fe. I t h i n k Santa Fe -- I mean Santa Fe 

at t h a t t i m e d i d f u r n i s h t h e w e l l i n f o r m a t i o n t o Torch; 

and t o t h i s d a t e , Torch has s t i l l n o t made an e l e c t i o n . 

Under t h e e x p l o r a t i o n agreement w h i c h , you 

know, we had no knowledge o f , whether i t was a c t u a l l y i n 

e x i s t e n c e or not -- Now, t h a t ' s t h e d i s p u t e between t h e 

two -- those two p a r t i e s i n a p r i v a t e d i s p u t e . We o n l y 

asked f o r them t o make an e l e c t i o n and s i g n our o p e r a t i n g 

agreement, which t h e y have n o t done e i t h e r . 

Q. When was t h e f i r s t t i m e t h a t you c o n t a c t e d or 

you proposed some k i n d o f a p r o p o s a l f o r s e e k i n g t h e 

j o i n d e r o f Torch i n t h e w e l l ? 

A. I f y o u ' l l a l l o w me t o l o o k t h r o u g h our 

agreements here, our correspondence. I b e l i e v e our 

November 12, 1990, l e t t e r addressed t o Torch Energy 

A d v i s o r s , I n c . , t o S c o t t Guy, may have been t h e f i r s t 

n o t i f i c a t i o n t h a t we were p r o p o s i n g t h a t t h e y j o i n o r 
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e l e c t n o t t o j o i n i n and go nonconsent w i t h r e g a r d t o t h e 

w e l l . 

Q. Was t h e w e l l a l r e a d y done a t t h a t p o i n t ? 

A. The w e l l had reached c a s i n g p o i n t , t h a t ' s 

c o r r e c t . 

Q. I'm s o r r y , Mr. S h e l t o n . Which i s t h a t l e t t e r , 

now? 

A. I t s h o u l d be t h e second l e t t e r i f yours are i n 

th e same o r d e r mine are. The second l e t t e r i n t h e 

E x h i b i t 4, November 12, 1990, addressed t o Torch Energy 

A d v i s o r s , I n c . 

(At t h i s t i m e Mr. S t o v a l l e n t e r e d t h e p r o c e e d i n g s . ) 

Q. Mr. S h e l t o n , what has Santa Fe Energy's 

p o s i t i o n been i n a l l o f t h i s m a t t e r s i n c e you s t a r t e d 

communicating w i t h Torch? 

A. Santa Fe has j u s t i n d i c a t e d t h a t t h e y never g ot 

a response from Torch on an e l e c t i o n and t h a t t h e y may be 

an uncommitted owner and t h a t t h e r e was some d i s p u t e 

between t h e two p a r t i e s . 

Q. I s i t t h e i r p o s i t i o n t h a t t h e y d i d n o t speak 

f o r Torch a t any m a t e r i a l time? 

MR. CARR: Do you know? 

THE WITNESS: I don't know t h a t . I mean I c a n ' t — 

MR. CARR: Okay. I don't mind t h a t , you know, 

Mr. S h e l t o n answers these q u e s t i o n s ; b u t I j u s t t h i n k i t ' s 
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i m p o r t a n t t o r e f l e c t t h a t he r e p r e s e n t s Nearburg, n o t 

Santa Fe, and may not be i n a p o s i t i o n t o speak f o r 

what --

THE WITNESS: Yeah, t h a t — 

MR. CARR: -- Santa Fe's i n t e n t i o n s a r e . 

THE WITNESS: That's c o r r e c t . 

Q. (By Mr. P a d i l l a ) W e l l , as f a r as you 

un d e r s t a n d . 

A. My u n d e r s t a n d i n g i s t h e r e was a d i s p u t e between 

th e two p a r t i e s . 

Q. When d i d you know t h a t t h e r e was a d i s p u t e 

between t h e two p a r t i e s ? Or when d i d you reach t h a t 

u n d e r s t a n d i n g , I sh o u l d ask. 

A. At c a s i n g p o i n t when t h e w e l l reached t o t a l 

d e p t h , and Santa Fe ad v i s e d me t h e n t h a t t h e r e was no 

e l e c t i o n — t h e r e had been no e l e c t i o n made by Torch. 

Q. And when was your d r i l l i n g t i t l e o p i n i o n 

prepared? 

A. A p p r o x i m a t e l y two weeks o r a week b e f o r e t h e 

w e l l was commenced, so i t would have been, maybe, t h e l a s t 

week i n September. 

Q. And t h a t showed ownership i n accordance w i t h 

your memorandum and o p i n i o n o f t i t l e ? 

A. That's c o r r e c t . T h i s ownership r e p o r t . 

Q. Do you know a p p r o x i m a t e l y how much money was 
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spent on t h e w e l l t h r o u g h c a s i n g p o i n t ? 

A. No, I do n o t . 

Q. Looking a t your E x h i b i t No. 3, which i s t h e 

AFE, would t h a t h e l p you e s t i m a t e as t o how much money had 

been spent t h r o u g h c a s i n g p o i n t ? 

A. I know t h e w e l l -- t h e d r i l l i n g o f t h e w e l l 

went r e l a t i v e l y smoothly. I do n o t expect t h a t we spent 

any more t h a n t h e c a s i n g p o i n t c o s t r e f l e c t e d on t h e AFE 

t o g e t t h e h o l e t o t h e c o n d i t i o n where i t was d r i l l e d t o 

t o t a l depth and encased. 

Q. Do you know how much money has a c t u a l l y been 

spent on d r i l l i n g t h i s w e l l ? 

A. No, I do n o t . 

Q. Do your t e c h n i c a l w i t n e s s e s have an idea of 

t h a t ? 

A. May p o s s i b l y have; I do n o t know. 

Q. Can you t e l l us what t h e substance o f your 

a t t e m p t s t o j o i n t h e Torch Energy i n t e r e s t s have been? 

A. We agreed a t t h e i r r e q u e s t t o f u r n i s h them a l l 

t h e c o n t r a c t s between o u r s e l v e s and Santa Fe i f t h e y would 

make an e l e c t i o n t o e i t h e r p a r t i c i p a t e i n t h e w e l l from 

i t s i n c e p t i o n or e l e c t t o go nonconsent and s u f f e r t h e 

a p p r o p r i a t e p e n a l t y as p r o v i d e d f o r i n our o p e r a t i n g 

agreement. That was t h e o f f e r t h a t we made. 

We a l l , you know, o b v i o u s l y f e e l l i k e t h e y 've 
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had a f r e e l o o k a t t h e w e l l because t h e w e l l was a t TD. 

They a l s o have r e c e i v e d t h e w e l l i n f o r m a t i o n from Santa 

Fe, and we've asked them t o make an e l e c t i o n t o 

p a r t i c i p a t e or go nonconsent. 

Q. When d i d you make t h a t r e q uest? 

A. I b e l i e v e t h a t was a l s o made i n t h e 

November 1 2 t h l e t t e r . 

Q. I s t i l l haven't found t h a t November 12th 

l e t t e r , Mr. S h e l t o n . I'm not sure t h a t --

A. May I f u r n i s h you a copy o f i t ? 

Q. Sure. 

A. Here you go. 

W e l l , i t l o o k s l i k e i t ' s been -- I t ' s s t a p l e d 

i n d i v i d u a l l y . W e l l , l e t me make sure i t ' s n o t -- There 

may be something e l s e a t t a c h e d t o i t . No. 

EXAMINER STOGNER: I f I m i g h t , t h e November 12th 

l e t t e r i s page 3 o f my E x h i b i t 4. 

THE WITNESS: That's c o r r e c t . 

Q. (By Mr. P a d i l l a ) Have you been n e g o t i a t i n g 

w i t h Torch up t o today's h e a r i n g ? 

A. Up u n t i l y e s t e r d a y , t h a t ' s c o r r e c t . Yesterday 

morning I t a l k e d t o Torch. 

Q. And you s t i l l haven't agreed; i s t h a t c o r r e c t ? 

A. That's c o r r e c t . We have no agreement. 

MR. PADILLA: Mr. Examiner, I b e l i e v e t h a t ' s a l l t h e 
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q u e s t i o n s I have. 

EXAMINER STOGNER: Thank you, Mr. P a d i l l a . 

Mr. T u r n e r , your w i t n e s s . 

MR. TURNER: I have j u s t a few q u e s t i o n s . 

CROSS-EXAMINATION 

BY MR. TURNER: 

Q. Bob, c o u l d you c l a r i f y f o r me t h e p o s i t i o n t h a t 

Nearburg i s t a k i n g a t t h i s h e a r i n g and what you r e a l l y 

hope t o a c c o m p l i s h ; i n p a r t i c u l a r , whose i n t e r e s t s are you 

t r y i n g t o f o r c e p o o l by these proceedings? 

A. The o r i g i n a l uncommitted i n t e r e s t t h a t we 

b e l i e v e now i s t h a t o f Felmont O i l & Gas, t h e predecessor 

t o Torch Energy A d v i s o r s , I n c . ; as I un d e r s t a n d i t , Torch 

O i l & Gas. 

Q. Okay. 

A. And we are see k i n g t o p o o l t h a t i n t e r e s t . 

Q. So you are t a k i n g t h e p o s i t i o n t h a t , p u r s u a n t 

t o t h e s e agreements t h a t you've e n t e r e d i n t o w i t h 

Santa Fe, t h a t you do have e x i s t i n g agreements w i t h them, 

and i t i s n o t t h e i r i n t e r e s t today t h a t i s t o be f o r c e 

pooled? 

A. That i s c o r r e c t . T h e i r c u r r e n t s t a t u s i s a 

w o r k i n g i n t e r e s t owner who has gone nonconsent a t c a s i n g 

p o i n t i n t h e w e l l . 

Q. Back t o t h e --
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A. What we don't know i s what i n t e r e s t t h e y have, 

and t h a t ' s t h e s u b j e c t o f t h e d i s p u t e . 

Q. Who has a c t u a l l y p a i d f o r t h e c o s t s o f t h e w e l l 

up t o t h i s p o i n t ? 

A. Nearburg E x p l o r a t i o n Company has p a i d t h e c o s t s 

of t h e w e l 1 . 

Q. 100 p e r c e n t o f t h e c o s t s from --

A. That's c o r r e c t . 

Q. -- t h e date t h e w e l l was spud up t o t h i s date? 

A. That i s c o r r e c t . 

Q. Regarding t h e s t a t u s o f t h e t i t l e t o t h e 

p r o r a t i o n u n i t f o r t h i s w e l l , you s t a t e t h a t you d i d have 

a d r i l l i n g t i t l e o p i n i o n r endered which d i d s e t f o r t h t h e 

i n t e r e s t owned i n one o f t h e l e a s e s , t h e 25 p e r c e n t 

i n t e r e s t i n t h e 200-acre t r a c t t h a t was owned by 

Felmont — 

A. Felmont O i l & Gas. 

Q. -- s u b j e c t t o -- t h e assignment i n t o Felmont 

was made s u b j e c t t o an — 

A. Which made r e f e r e n c e t o an agreement. 

Q. - - a n unrecorded agreement? 

A. That's c o r r e c t . 

Q. Once you reviewed your t i t l e o p i n i o n and saw 

t h a t t h a t assignment was made s u b j e c t t o t h i s u nrecorded 

agreement, d i d you t h e n go t o Santa Fe and ask about t h e 
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c o n t e n t s o f t h a t agreement? 

A. I went t o Santa Fe and s p e c i f i c a l l y asked about 

t h e c o n t e n t s and a l s o asked f o r a complete copy o f t h e 

agreement so we c o u l d r e v i e w i t and d e t e r m i n e i t s 

parameters and terms. 

Q. They f u r n i s h e d you, I b e l i e v e you t e s t i f i e d t o , 

t h i s memorandum of u n d e r s t a n d i n g r e g a r d i n g t h e agreement; 

i s t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. And a f t e r r e v i e w i n g t h a t memorandum o f 

u n d e r s t a n d i n g , i n l o o k i n g a t i t m y s e l f f o r t h e f i r s t t i m e 

here t o d a y , I see i n paragraph 3 o f t h a t memorandum, t h e r e 

i s r e f e r e n c e t o t h e state m e n t t h a t " A l l f u t u r e l e a s e 

a c q u i s i t i o n s s h a l l be s u b j e c t t o t h e e l e c t i o n o f each 

p a r t y t o p a r t i c i p a t e under an area o f mutual i n t e r e s t . " 

A. Uh-huh. 

Q. Subsequently on t h e second page o f t h a t 

memorandum, t h e r e ' s a l s o a summary a t t h e v e r y t o p t h e r e 

of t h e l e a s e a c q u i s i t i o n , s t a t i n g t h a t "New lea s e s 

a c q u i r e d must be o f f e r e d t o t h e p a r t n e r p r o p o r t i o n a t e l y 

reduced." 

I n r e v i e w i n g t h i s memorandum, d i d you ask 

Santa Fe and Felmont about t h e p r e c i s e terms o f t h i s area 

of mutual i n t e r e s t and what r i g h t s e i t h e r p a r t y may have 

had t o t h e a c q u i s i t i o n o f a d d i t i o n a l leases? 
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A. No, I d i d n o t because t h i s wasn't an 

a c q u i s i t i o n . T h i s was an a c q u i s i t i o n by us, n o t an 

a c q u i s i t i o n under t h e i r area o f mutual i n t e r e s t . 

Q. I guess t h e q u e s t i o n I ' v e r e a l l y g o t , though, 

i s t h e memorandum i t s e l f does s t a t e t h a t t h e r e i s i n 

e x i s t e n c e an area o f mutual i n t e r e s t between t h e p a r t i e s ; 

and i t ' s my u n d e r s t a n d i n g o f t h e le a s e s t h a t are d e s c r i b e d 

i n t h e o p e r a t i n g agreement t h a t t h e y a l s o -- a couple o f 

these leases would have been a c q u i r e d by 

Santa Fe s u b j e c t -- or subsequent t o t h e e x e c u t i o n o f t h i s 

unrecorded agreement --

A. That's c o r r e c t . 

Q. -- which c o u l d have l e d one t o b e l i e v e t h a t 

t h e r e may be an i n t e r e s t t h a t s h o u l d have been o f f e r e d t o 

Felmont when tho s e leases were a c q u i r e d . 

A. W e l l , o b v i o u s l y one o f t h e leas e s t h e y have an 

ownership i n t e r e s t i n , so t h a t i f i t was t a k e n s u b j e c t t o 

t h e area o f mutual i n t e r e s t , t h e y r e c e i v e t h e i r 

p r o p o r t i o n a t e share o f i t , and t h a t ' s -- you know, t h e r e ' s 

no q u e s t i o n . I would -- because t h e y have an ownership 

i n t e r e s t i n i t , I assume i t was done p u r s u a n t t o or 

p o s s i b l y was done p u r s u a n t t o t h a t AMI agreement, and t h a t 

may be how t h e y a c q u i r e d t h e i r i n t e r e s t . 

Q. Okay. At t h i s t i m e , Bob, I ' d l i k e f o r you t o 

e x p l a i n a g a i n what p o s i t i o n Nearburg p l a n s t o t a k e 
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r e g a r d i n g t h e recoupment o f t h e c o s t s o f d r i l l i n g t h i s 

w e l l i f you're s u c c e s s f u l here a t t h i s h e a r i n g i n h a v i n g 

t h e commission g r a n t t h e f o r c e d p o o l i n g o r d e r , as t o who 

i s g o i n g t o be e n t i t l e d t o t h e proceeds from p r o d u c t i o n 

and what p e n a l t y you w i l l be a s k i n g f o r . 

A. We're a s k i n g f o r a 200 p e r c e n t p e n a l t y on t h e 

w e l l , and once t h a t p e n a l t y i s p a i d o u t , p l u s our c o s t s o f 

d r i l l i n g and c o m p l e t i n g t h e w e l l , t h e n any proceeds a f t e r 

t h a t d a t e would be h e l d i n escrow, and whoever u l t i m a t e l y 

i s d e t e r m i n e d t o be t h e owner o f tho s e proceeds, w e ' l l be 

more t h a n happy t o pay i t t o . 

MR. TURNER: No f u r t h e r q u e s t i o n s . 

EXAMINER STOGNER: Mr. Carr, any r e d i r e c t ? 

MR. CARR: No, s i r . 

EXAMINER STOGNER: Mr. P a d i l l a ? 

MR. PADILLA: I don't have any. 

EXAMINER STOGNER: Mr. S t o v a l l ? 

CROSS-EXAMINATION 

BY MR. STOVALL: 

Q. At t h e r i s k o f h a v i n g walked i n l a t e and ha v i n g 

missed p a r t o f t h i s , i n response t o Mr. Tur n e r ' s 

q u e s t i o n s , I unders t a n d i t ' s your p o s i t i o n , however, t h a t 

whatever i n t e r e s t Santa Fe owns i s n o t po o l e d under t h i s 

-- w i l l n o t be poole d under t h i s o r d e r ; i s t h a t c o r r e c t ? 

A. That i s c o r r e c t . 
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Q. And whatever i n t e r e s t s Torch owns w i l l be? 

A. That i s c o r r e c t . 

Q. And now Nearburg has p a i d a hundred p e r c e n t o f 

t h e c o s t s o f t h e w e l l ? 

A. That i s c o r r e c t . 

Q. And i t i s your u n d e r s t a n d i n g t h a t Nearburg i s 

e n t i t l e d t o t h e proceeds o f p r o d u c t i o n a t t r i b u t a b l e t o 

what i n t e r e s t p l u s 200 p e r c e n t ? 

A. Our i n d i v i d u a l i n t e r e s t , which i s 60 p e r c e n t , 

p l u s t h a t i n t e r e s t o f Santa Fe d u r i n g t h e nonconsent 

p o r t i o n -- s i n c e t h e y've gone nonconsent under our 

o p e r a t i n g agreement. 

Q. And t h a t ' s t h e 200 p e r c e n t p e n a l t y as w e l l ? 

A. No. The o p e r a t i n g agreement has a 500 p e r c e n t 

p e n a l t y i n i t . 

Q. So w i t h r e s p e c t t o t h e Torch i n t e r e s t s , you 

w i t h h o l d proceeds p l u s 200 p e r c e n t o f c o s t s or 

p r o p o r t i o n a t e share o f costs? 

A. That i s c o r r e c t . 

Q. And w i t h r e s p e c t t o Santa Fe's i n t e r e s t , s i n c e 

t h e y ' r e nonconsent --

A. Under t h e o p e r a t i n g agreement. 

Q. -- under t h e o p e r a t i n g agreement you w i t h h o l d 

500 p e r c e n t ? 

A. That i s c o r r e c t . 
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Q. I assume i t ' s c o s t p l u s 400 t h a t you --

A. That's c o r r e c t . That's c o r r e c t . 

Q. Do I unders t a n d you c o r r e c t l y t h a t you're n o t 

e x a c t l y sure how much i s which, how much i n t e r e s t i s 

a t t r i b u t a b l e t o each p a r t y ? 

A. We know t h a t t h e r e ' s a d i s p u t e between t h e 

p a r t i e s ; t h a t ' s c o r r e c t ; and u n t i l t h a t d i s p u t e i s 

de t e r m i n e d , we know what our i n d i v i d u a l i n t e r e s t i s . I t ' s 

60 p e r c e n t , and I guess t h a t ' s d e t e r m i n e d by t h e u l t i m a t e 

outcome. Whether t h e e x p l o r a t i o n agreement i s e f f e c t i v e , 

t h a t ' s something we cannot d e t e r m i n e . 

Q. And t h a t ' s something t h a t has t o be r e s o l v e d 

between Torch and --

A . Yes, s i r . 

Q. -- Santa Fe; i s t h a t t r u e ? 

A. Yes, s i r ; t h a t ' s c o r r e c t . 

Q. But those funds which are a t t r i b u t a b l e t o t h e 

non-Nearburg i n t e r e s t s , t h e n you w i l l w i t h h o l d t hose u n t i l 

you've r e c o v e r e d c o s t s p l u s a t l e a s t 200 p e r c e n t on t h e 

e n t i r e -- you s a i d Nearburg has g o t 60 p e r c e n t , so t h a t 

would be 40 p e r c e n t ; i s t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. And t h e n a f t e r t h a t c o s t p l u s 200 i s rec o v e r e d 

on t h e e n t i r e 40 p e r c e n t , t h e n t h e e n t i r e -- any proceeds 

a t t r i b u t a b l e t o t h a t 40 p e r c e n t w i l l be as i f t i t l e has 
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n o t been r e s o l v e d between --

A. The p a r t i e s . 

Q. -- Santa Fe, th e n y o u ' l l c o n t i n u e t o h o l d i t i n 

escrow f o r t h e b e n e f i t o f those p a r t i e s and whatever 

i s s u e s are a t t r i b u t a b l e t o Santa Fe, y o u ' l l c o n t i n u e t o 

h o l d f o r a n o t h e r 200 p e r c e n t ; and whatever i s a t t r i b u t a b l e 

t o T orch, you w i l l t h e n pay t o Torch? 

A. That's c o r r e c t . 

Q. Your ac c o u n t a n t s are l o o k i n g f o r w a r d t o t h i s ? 

A. We l o o k f o r w a r d t o a s e t t l e m e n t by t h e p a r t i e s 

so we don't have t o do t h a t . 

MR. STOVALL: Okay. I t h i n k I un d e r s t a n d what your 

i n t e n t i s a t t h i s p o i n t . 

EXAMINER STOGNER: Any o t h e r q u e s t i o n s o f t h i s 

w i t n e s s ? 

(No response.) 

EXAMINER STOGNER: You may be excused. 

Mr. Carr? 

MR. CARR: At t h i s t i m e , Mr. Examiner, we c a l l J e r r y 

E l g e r . 
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JERRY B. ELGER, 

th e Witness h e r e i n , h a v i n g been p r e v i o u s l y d u l y sworn, was 

examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. CARR: 

Q. W i l l you s t a t e your f u l l name f o r t h e r e c o r d , 

please? 

A. J e r r y B. E l g e r . 

Q. Mr. E l g e r , where do you r e s i d e ? 

A. M i d l a n d , Texas. 

Q. By whom are you employed and i n what c a p a c i t y ? 

A. By Nearburg Producing Company as a s e n i o r 

g e o l o g i s t . 

Q. Have you p r e v i o u s l y t e s t i f i e d b e f o r e t h e O i l 

C o n s e r v a t i o n D i v i s i o n ? 

A. Yes, I have. 

Q. And a t t h a t t i m e were your c r e d e n t i a l s as a 

g e o l o g i s t accepted and made a m a t t e r o f reco r d ? 

A. Yes, th e y were. 

Q. Are you f a m i l i a r w i t h t h e a p p l i c a t i o n f i l e d i n 

t h i s case on b e h a l f o f Nearburg? 

A. Yes, I am. 

Q. Have you made a st u d y o f t h e area t h a t i s 

i n v o l v e d i n t h i s a c q u i s i t i o n ? 

A. Yes, I have. 
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MR. CARR: Are t h e w i t n e s s ' s q u a l i f i c a t i o n s 

a c c e p t a b l e ? 

EXAMINER STOGNER: Are t h e r e any o b j e c t i o n s ? 

MR. PADILLA: No o b j e c t i o n s . 

EXAMINER STOGNER: Mr. E l g e r i s so q u a l i f i e d . 

Q. (By Mr. Carr) Are you pr e p a r e d t o make a 

recommendation t o t h e Examiner as t o t h e r i s k p e n a l t y t h a t 

s h o u l d be assessed a g a i n s t any non c o n s e n t i n g i n t e r e s t 

owner? 

A. Yes. Two hundred p e r c e n t . 

Q. I s t h a t based upon your g e o l o g i c a l s t u d y o f 

t h i s area? 

A. Yes, i t i s . 

Q. Would you r e f e r t o what has been marked f o r 

i d e n t i f i c a t i o n as Nearburg E x h i b i t No. 6, i d e n t i f y t h a t 

and r e v i e w i t f o r t h e examiner? 

A. T h i s i s a Morrow S t r u c t u r e Map w i t h a 

superimposed isopach o f a s p e c i f i c Morrow sand t h a t has 

been i n t e r p r e t e d t o be a channel d e p o s i t w i t h a 

n o r t h / s o u t h -- n o r t h w e s t / s o u t h e a s t o r i e n t a t i o n t h a t runs 

across t h e s u b j e c t acreage. 

T h i s map, o f course, has t h e use o f t h e d r i l l 

h o l e i n q u e s t i o n , t h e Ewing S t a t e , i n t h e s u b j e c t 

p r o r a t i o n u n i t , t h e west h a l f o f S e c t i o n 16; and t h a t 

w e l l b o r e d i d encounter 34 f e e t o f t h e s u b j e c t sand. 
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Q. Are you ready t o go t o E x h i b i t No. 7? 

A. Yes. 

Q. That i s a cross s e c t i o n ? 

A. E x h i b i t No. 7 i s a s t r a t i g r a p h i c c r o s s s e c t i o n , 

i n d i c a t e d on E x h i b i t No. 6 as A - A ' , showing w e l l b o r e s 

t h a t have p e n e t r a t e d t h e Morrow f o r m a t i o n , s u r r o u n d i n g t h e 

Nearburg-Ewing 16 East, S t a t e Com. No. 1; and t h i s c r o s s 

s e c t i o n i n c l u d e s t h e s u b j e c t -- a w e l l l o g , p o r o s i t y l o g , 

across t h e Morrow-Pennsylvanian and Morrow f o r m a t i o n , 

which was t h e o b j e c t i v e o f t h e s u b j e c t t e s t , and shows t h e 

s p e c i f i c Morrow sand s e c t i o n s t h a t were encountered by 

t h a t w e l l b o r e . 

Q. What does t h e l o g on t h e s u b j e c t w e l l t e l l you 

about t h e f o r m a t i o n ? 

A. The l o g sweep t h a t was run over t h i s , i n t h i s 

p a r t i c u l a r w e l l , shows t h a t t h e f o r m a t i o n appears t o be 

t i g h t and p o s s i b l y wet. 

Q. Was t h i s l o g s e c t i o n t h e l o g s e c t i o n t h a t was 

-- a p o r t i o n o f t h e l o g t h a t was proved t o be Santa Fe on 

t h i s w e l l ? 

A . Yes, i t was. 

Q. And i t was f o l l o w i n g r e c e i p t o f t h i s l o g t h a t 

t h e y e l e c t e d t o go nonconsent? 

A. That's c o r r e c t . 

Q. How would you c h a r a c t e r i z e t h e r i s k a s s o c i a t e d 
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w i t h t h i s w e l l today as compared t o when t h e w e l l was 

a c t u a l l y spudded? 

A. I would say i t ' s much r i s k i e r -- i t i s much 

r i s k i e r now today. 

Q. Because t h e i n f o r m a t i o n you've o b t a i n e d i s not 

what you hoped? 

A. That's c o r r e c t . And I b e l i e v e t h a t ' s t h e way 

Santa Fe has i n t e r p r e t e d t h e d a t a . 

Q. Do you b e l i e v e t h e r e ' s a chance t h a t t h e 

s u b j e c t w e l l c o u l d i n f a c t n o t be a commercial success? 

A. D e f i n i t e l y . 

Q. Have you made an e s t i m a t e o f overhead and 

a d m i n i s t r a t i v e c o s t s t o be assessed a g a i n s t o t h e r i n t e r e s t 

owners w h i l e d r i l l i n g t h e w e l l , and i f i t i s s u c c e s s f u l , 

w h i l e o p e r a t i n g i t a f t e r c o m p l e t i o n ? 

A. Yes. The f i g u r e s we've a r r i v e d a t are $600 per 

month f o r a p r o d u c i n g w e l l , $6,000 a month f o r a d r i l l i n g 

w e l l . 

Q. And how do these f i g u r e s compare w i t h t h e 

E r n s t & Young f i g u r e s f o r a w e l l i n t h i s area a t t h i s 

step? 

A. They've been e s c a l a t e d by s l i g h t l y over 8 

p e r c e n t from t h e 1989 f i g u r e s . 

Q. And are these f i g u r e s t h e f i g u r e s t h a t are 

r e f l e c t e d i n t h e o p e r a t i n g agreement w i t h Santa Fe? 
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A. Yes, th e y a r e . 

Q. Are these t h e same 1990 f i g u r e s t h a t are used 

f o r o t h e r Nearburg o p e r a t i n g w e l l s i n t h e area? 

A. Yes, i t i s . 

Q. Do you recommend t h a t t h e s e f i g u r e s be 

i n c o r p o r a t e d i n t o any o r d e r which r e s u l t s from t o d a y ' s 

h e a r i n g ? 

A. Yes. 

Q. Mr. E l g e r , do you b e l i e v e t h a t g r a n t i n g t h i s 

a p p l i c a t i o n and t h e p o o l i n g o f a l l t h e lands w i l l be i n 

th e b e s t i n t e r e s t of c o n s e r v a t i o n and p r e v e n t i o n o f waste 

and t h e p r o t e c t i o n o f c o r r e l a t i v e r i g h t s ? 

A. Yes. 

Q. Were E x h i b i t s 6 and 7 pr e p a r e d by you? 

A. Yes, th e y were. 

MR. CARR: A l t h i s t i m e , Mr. Stogner, I would move 

th e a d m i s s i o n of Nearburg E x h i b i t s 6 and 7. 

EXAMINER STOGNER: E x h i b i t s 6 — Or are t h e r e any 

obj e c t i o n s ? 

MR. PADILLA: No o b j e c t i o n s . 

EXAMINER STOGNER: E x h i b i t s 6 and 7 w i l l be a d m i t t e d 

i n t o evidence. 

(Nearburg E x h i b i t s Nos. 6 and 7 

were a d m i t t e d i n t o evidence.) 

MR. CARR: And t h a t concludes my e x a m i n a t i o n o f 
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Mr. E l g e r . 

EXAMINER STOGNER: Thank you, Mr. Carr. 

Mr. P a d i l l a , your w i t n e s s . 

CROSS-EXAMINATION 

BY MR. PADILLA: 

Q. Mr. E l g e r -- i s i t " E l g e r " o r "Elg a r " ? 

A. " E l g e r . " 

Q. " E l g e r . " 

Were any g e o l o g i c a l p r o p o s a l s ever made t o 

Torch or Felmont? 

A. G e o l o g i c a l p r o p o s a l s ? 

Q. For d r i l l i n g t h i s w e l l . 

A. By Nearburg Producing? 

Q. Yes. 

A. Not t o my knowledge. 

Q. Has Torch communicated t o you any d e s i r e o f 

ha v i n g d r i l l e d t h i s w e l l somewhere els e ? 

A. I have never had any communication w i t h anyone 

a t Torch. 

Q. Looking a t t h i s c r o s s s e c t i o n , Mr. E l g e r , what 

s p e c i f i c a l l y t e l l s us t h a t t h i s w e l l i s n o t g o i n g t o be 

v e r y good? 

A. The f a c t -- s e v e r a l f a c t s . One i s t h e f a c t 

t h a t t h e w e l l b o r e i n t h e s o u t h e a s t c o r n e r o f t h e s o u t h e a s t 

c o r n e r o f S e c t i o n 8 was completed from t h e s u b j e c t sand, 
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t h a t ' s Yates S y l v e s t e r ABC Com no. 1, and t h a t has a 

s i m i l a r l o o k i n g p o r o s i t y p r o f i l e t o what was encountered 

i n our w e l l b o r e , and t h a t i s a poor commercial w e l l . 

The o t h e r evidence i s t h e f a c t we d i d 

d r i l l - s t e m t e s t t h a t p a r t i c u l a r sand. R e s u l t s o f t h a t 

d r i l l - s t e m t e s t are c a p t i o n e d a t t h e bott o m , r i g h t below 

t h e w e l l l o g ; and t h e y i n d i c a t e t h a t t h e r e s e r v o i r has 

v e r y low p e r m e a b i l i t y , which i s a backup t o what t h e l o g 

-- e l e c t r i c l o g sweeps were t e l l i n g us. 

Q. On t h i s p a r t i c u l a r w e l l , you d i d encounter 

t h r e e sands; i s t h a t c o r r e c t ? 

A. Yes. 

Q. Three Morrow sands. 

A. That's c o r r e c t . 

Q. And i t ' s your t e s t i m o n y t h a t a l l t h r e e are 

l i k e l y n ot t o have v e r y good p r o d u c t i o n ? 

A. That's c o r r e c t . We b e l i e v e t h a t t h e bottom two 

sands are p r o b a b l y water s a t u r a t e d o r p r o b a b l y water 

b e a r i n g . The same c o n c l u s i o n -- we f e e l l i k e t h e same 

c o n c l u s i o n about those sand i n t e r v a l s was a r r i v e d a t by 

Santa Fe i n t h e i r d e c i s i o n t o e l e c t t o go nonconsent on 

th e c o m p l e t i o n . 

Q. Even though you've encountered b e t t e r sands, 

i t ' s s t i l l your t e s t i m o n y t h a t y o u ' l l have -- I mean, 

t h a t ' s t h e same s t o r y as Yates had i n i t s S y l v e s t e r w e l l , 
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c o r r e c t ? 

A. P o s s i b l y . P r o d u c t i o n t e s t i n g w i l l t e l l . 

Q. What k i n d o f water d i d you encounter i n your 

w e l l ? 

A. We d i d n ' t t e s t any wat e r i n t h e w e l l b o r e , b u t 

t h e r e d i s t r i b u t i v e p r o f i l e s across t h e s e b o t t o m two sand 

i n t e r v a l s suggest or h i g h l y suggested t h a t t h e sands are 

water b e a r i n g . 

Q. Did you encounter any p r e s s u r e s t h a t would g i v e 

you an i n d i c a t i o n t h a t — o f t h e r e s e r v o i r e x t e n t ? 

A. W e l l , as you can see on t h e upper sand t h a t was 

d r i l l - s t e m t e s t e d , t h e i n i t i a l s h u t - i n p r e s s u r e s o f t h a t 

d r i l l - s t e m t e s t were 693 pounds and a 240-minute f i n a l 

s h u t - i n was 3,000 pounds, i n d i c a t i n g t h a t t h e r e i s a 

r e s e r v o i r t h e r e , b u t i t ' s v e r y l o c a l l y permeable. 

Q. You d i d n ' t d r i l l - s t e m t e s t t h e o t h e r two sands? 

A. No, we d i d n o t . 

MR. PADILLA: I b e l i e v e t h a t ' s a l l I have, 

Mr. Examiner. 

EXAMINER STOGNER: Thank you, Mr. P a d i l l a . 

Mr. Turner, your w i t n e s s . 

MR. TURNER: I have no q u e s t i o n s . 

EXAMINER STOGNER: Any r e d i r e c t ? 

MR. CARR: No, s i r . 

MR. STOVALL: Mr. Examiner, w h i l e you're l o o k i n g a t 
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your n o t e s , I would l i k e t o ask Mr. E l g e r what i s h i s 

d e f i n i t i o n --

EXAMINATION 

BY MR. STOVALL: 

Q. What's your d e f i n i t i o n o f r i s k ? What does t h a t 

t e r m mean and t h e i n d u s t r y s t a n d a r d o f t h a t and a p p l i e d i n 

t h i s s i t u a t i o n ? 

A. R i s k w i l l -- t h e u l t i m a t e outcome o f t h e w e l l , 

w i l l i t be an e x c e l l e n t w e l l , a good w e l l , a f a i r w e l l , a 

poor w e l l , m a r g i n a l w e l l , noncommercial or d r y hole? And 

th e r i s k i s t h a t d r i l l - s t e m t e s t s you know, t h a t y o u ' l l 

end up w i t h b a s i c a l l y a noncommercial w e l l o r a w e l l t h a t 

w i l l n o t even e f f e c t i v e l y pay out t h e c o m p l e t i o n -- t h e 

c o m p l e t i o n p r o c e d u r e s . You know, t h a t won't -- you'd have 

-- t h e r e ' s a l o t o f c o s t s t h a t go i n t o c o m p l e t i n g one o f 

th e s e w e l l s i n terms o f a c i d i z i n g and t r e a t i n g ; and v e r y 

low volumes are -- or n a t u r a l gas are encountered, and 

l a y i n g p i p e l i n e s and a l l t h a t . 

So t h e a c t u a l d e f i n i t i o n o f r i s k i s what k i n d 

of w e l l you w i l l make, you know, and what are t h e odds, 

what are t h e odds o f making a good v e r s u s a poor w e l l ? I 

t h i n k t h e odds are v e r y h i g h t h a t w e ' l l make a poor w e l l 

or a noncommercial w e l l , a w e l l t h a t we would n o t -- we 

would n o t recommend spending t h e money, d e f i n i t e l y spend 

th e money t o o f f s e t . 
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Q. I t ' s my v i s i o n t h a t when a r i s k , when we're 

t a l k i n g about a f o r c e d p o o l i n g and a r i s k p e n a l t y , you're 

g o i n g i n w i t h a l i m i t e d knowledge. As you a c q u i r e more 

knowledge, i t becomes l e s s r i s k , more "we t o o k t h e r i s k 

and we f a i l e d " s i t u a t i o n . We t o o k t h e r i s k and t h e 

downside element o f t h e r i s k i s p r e s e n t , t h a t t h e r e f o r e we 

don't have t h e r i s k i n t h e sense o f t a k i n g t h e chance i s 

removed. You're now e n c o u n t e r i n g t h e r e s u l t s o f h a v i n g 

t a k e n t h a t chance. 

A. W e l l , t h e r e ' s s t i l l a l o t o f r i s k t h a t c o u l d be 

We c o u l d make a good w e l l on -- you know, i t ' s 

p o s s i b l e i f we, t h r o u g h some k i n d o f f r a c t u r i n g t e c h n i q u e , 

e ncounter commercial b e a r i n g sand r e s e r v o i r . The d r i l l 

t e s t suggests we won't, b u t t h a t ' s n o t beyond t h e realm of 

p o s s i b i l i t i e s , t h a t i s , you know. 

And t h e r i s k we t o o k when we d r i l l e d t h i s 

p a r t i c u l a r w e l l was t h a t -- and, i n f a c t , we encountered 

as much sand as we t h o u g h t -- had hoped t o encounter. 

When we d r i l l e d t h i s w e l l -- e l e c t e d t o d r i l l t h i s w e l l 

where we d i d , and t h a t sand b e i n g t h e p r o d u c t i v e i n t e r v a l 

i n t h e Yates' S y l v e s t e r "ABC," we had hoped -- and t h e 

r i s k was t h e r e -- t h a t we would encounter b e t t e r q u a l i t y 

sand i n terms o f b o t h p o r o s i t y and p e r m e a b i l i t y . 

We encountered t h e t h i c k n e s s t h a t we had hoped 

t o e n c o u n t e r , b u t i t appears t h a t we were n o t s u c c e s s f u l 

HUNNICUTT REPORTING 
(505) 982-9770 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2 0 

2 1 

22 

2 3 

24 

25 

45 

i n e n c o u n t e r i n g t h e p o r o s i t y and p e r m e a b i l i t y t h a t we had 

hoped f o r . 

Q. So when you go -- I mean what you've done now, 

you've t e s t e d t h e w e l l . You've g o t your l o g s and DST, and 

you're now a t t h e p o i n t where you make a d e c i s i o n w i t h 

r e s p e c t t o c o m p l e t i o n t e c h n i q u e s and e x p e n d i t u r e s . 

A. That's r i g h t . 

Q. But i n making t h a t d e c i s i o n , a r e n ' t you, i n 

essence, making t h a t d e c i s i o n w i t h t h e p r e t t y good base of 

knowledge t h a t t h e r e ' s a h i g h p r o b a b i l i t y t h a t t h i s w i l l 

n o t be a commercial w e l l ? I s t h a t what you j u s t t o l d me? 

A. Yes. The r i s k has i n c r e a s e d now t h a t t h e w e l l 

has been d r i l l e d o f b e i n g a s u c c e s s f u l commercial w e l l . 

Q. Has t h e r i s k i n c r e a s e d or i s t h e p r o b a b i l i t y of 

a noncommercial w e l l increased? 

A. What's t h e d i f f e r e n c e ? 

Q. The d i f f e r e n c e b e i n g t h e knowledge t h a t you 

t o o k a r i s k and d r i l l e d t h e w e l l , you've made a major 

e x p e n d i t u r e a t t h i s p o i n t o f d r i l l i n g and s e t t i n g p i p e and 

t e s t i n g . You t o o k t h a t w i t h o n l y l i m i t e d knowledge based 

upon some g e o l o g i c a l mapping and a n a l y s i s , I assume, o f 

some s o r t ? 

A. Yes. 

Q• You're now done t h e r e . You've spent a l a r g e 

p o r t i o n o f t h e money. I s i t s a f e t o say b e t t e r t h a n h a l f 
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t h e t o t a l c o s t o f t h e w e l l ? 

A. Yes. 

Q. And now your d e c i s i o n i s : We've g o t a poor 

w e l l . Do we a t t e m p t t o -- We've g o t what appears t o be a 

poor w e l l . Do we spend an i n c r e m e n t a l , a d d i t i o n a l amount 

t o r e c o v e r some o f our c o s t s , a n t i c i p a t i n g t h e r e may n o t 

be a commercial w e l l o r may n o t even pay out? 

A. W e l l , we made t h a t d e c i s i o n a t c a s i n g p o i n t 

a f t e r we r a n t h e l o g sweep t o i n c u r t h e expense o f t h e 

c a s i n g and cementing o f t h a t c a s i n g , and so a l l t h a t --

you know, a l l t h a t c o s t i s i n c l u d e d , n o t j u s t t h e c o s t s t o 

t h e p o i n t where we're a t o f p e r f o r a t i n g and a c i d i z i n g or 

t r e a t i n g t h e sand s e c t i o n i n some f a s h i o n . 

Q. I guess -- yeah, most o f these q u e s t i o n s are 

p r i m a r i l y f o r my own c l a r i f i c a t i o n o f t h e concept o f r i s k . 

You know, i n my mind --

A. Each stage has -- i s r i s k . The r i s k r i g h t now, 

once we r a n e l e c t r i c l o g s and ran t h e d r i l l - s t e m t e s t , t h e 

r i s k hasn't changed any now t h e c a s i n g i s i n t h e ground. 

The r i s k -- t h e same r i s k i s t h e r e a t t h i s p o i n t as i t was 

a f t e r we a c q u i r e d t h a t i n f o r m a t i o n , and i f we p e r f o r a t e 

and a c i d i z e t h e sand a f t e r we do, t h e r i s k may change 

a g a i n . 

Q. So your q u e s t i o n t o de c i d e i s whether t o p u t a 

l i t t l e more money i n here i n t h e hopes o f r e c o v e r i n g some 
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of t h e c o s t s you've a l r e a d y i n c u r r e d , as w e l l as those 

a d d i t i o n a l c o s t s . 

A. That's c o r r e c t . 

MR. STOVALL: Okay. That's a l l I have. 

EXAMINATION 

BY EXAMINER STOGNER: 

Q. Mr. E l g e r , i n r e v i e w i n g our r e c o r d s , I see t h a t 

t h i s p a r t i c u l a r p r o r a t i o n u n i t i s a d j a c e n t t o an e x i s t i n g 

Atoka gas p o o l . Did you l o o k a t t h e p o s s i b i l i t i e s o f 

Strawn and Atoka p r o d u c t i o n ? 

A. We d i d on t h e way down. Of course, we had a 

mud l o g g i n g u n i t t h a t e v a l u a t e d t h e c u t t i n g s a l l t h e way 

from, I b e l i e v e i t was, t h e G l o r i e t a - Y e s o s e c t i o n a l l t h e 

way t o t o t a l d e p t h . And t h e open h o l e l o g sweeps were run 

a l l t h e way t o t h e base o f i n t e r m e d i a t e c a s i n g , which I 

don't remember e x a c t l y where we s e t i n t e r m e d i a t e c a s i n g , 

1,800 f e e t o r r o u g h l y ; and so we had t h e b e n e f i t o f t h e 

sample and hydrocarbon d e t e c t i o n equipment t h r o u g h o u t a l l 

of t h ose i n t e r v a l s . 

And a g a i n I r e f e r back t o Santa Fe's e l e c t i o n 

t o go nonconsent on t h e r u n n i n g -- t h e c a s i n g o f t h i s 

w e l l . T h e i r c o n c l u s i o n s were t h e same as o u r s ; t h a t t h e r e 

i s -- w e l l , t h e i r c o n c l u s i o n s are a l i t t l e b i t d i f f e r e n t 

t h a n o u r s . I n f a c t , we t h i n k we can make some -- a l i t t l e 

b i t o f n a t u r a l gas out o f t h e Morrow here and maybe some 
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o t h e r zones, b u t Santa Fe d i d n ' t see a n y t h i n g t h a t t h e y 

would deem t o be commercial i n t h i s w e l l b o r e . 

Q. I n c l u d i n g t h e Morrow? 

A. I n c l u d i n g those o t h e r f o r m a t i o n s . 

Q. Whom d i d you have t h i s c o n v e r s a t i o n i n Santa Fe 

w i t h ? 

A. W e l l , I d i d n ' t -- I d i d t a l k w i t h Santa Fe's 

g e o l o g i s t , Bruce I n s a l c o , you know, about t h e geology o f 

the w e l l , and we d i d d i s c u s s t h e l o g c a l c u l a t i o n s o f t h e 

v a r i o u s zones and so f o r t h , and o f course t h e i r management 

reached t h e i r c o n c l u s i o n t h a t t h e r e was -- t h e y d i d n o t 

want t o e l e c t t o r u n p i p e i n t h i s w e l l . 

EXAMINER STOGNER: Are t h e r e any o t h e r q u e s t i o n s o f 

t h i s w i t n e s s ? 

( D i s c u s s i o n o f f t h e r e c o r d w i t h t h e r e p o r t e r . ) 

THE WITNESS: I-n-s-a-1-c-o, I b e l i e v e . 

EXAMINER STOGNER: I f t h e r e are no o t h e r q u e s t i o n s of 

t h i s w i t n e s s , he may be excused. 

Gentlemen, are t h e r e any c l o s i n g statements? 

Mr. P a d i l l a , I ' l l a l l o w you t o go f i r s t . 

MR. PADILLA: W e l l , i t would be no s u r p r i s e f o r me t o 

argue t h a t t h e a p p l i c a n t i n t h i s case, Nearburg, has 

assumed a g r e a t d e a l o f r i s k by d r i l l i n g t h i s w e l l . I 

t h i n k t h a t t h e f a c t o r s which show t h a t t h e r i s k was 

assumed are t h e i n d i c a t i o n s , e a r l y i n d i c a t i o n s t h a t t h e y 
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-- t h a t Nearburg had w i t h r e g a r d t o ownership i n t h e w e l l . 

I t h i n k t h a t t i t l e o p i n i o n d i d n ' t p o i n t t o and 

i n c l u d e t h e memoranda o f u n d e r s t a n d i n g . I t h i n k t h a t t h a t 

i s what t h e y s h o u l d have f o l l o w e d as e a r l y as October or 

sometime. I b e l i e v e t h a t ' s what Mr. S h e l t o n t e s t i f i e d t o . 

And t h e y knew t h a t Felmont, who was t h e 

predecessor t o t h e Torch i n t e r e s t , had an ownership 

i n t e r e s t and s h o u l d have been f o r c e d p o o l e d a t t h e v e r y 

b e g i n n i n g . 

J u s t s i m p l y f o r prudence, t h a t would i n d i c a t e 

t h a t some t y p e o f a t t e m p t t o c o n t a c t t h i s i n t e r e s t s h o u l d 

have been made way back i n October b e f o r e t h e w e l l was 

even commenced. I t h i n k i t would be e m i n e n t l y f a i r t o , 

under t h e c i r c u m s t a n c e s o f t h i s t y p e o f f a c t o r s where you 

have n o t i c e from t h e people who t e l l you who owns an 

i n t e r e s t i n t h e w e l l t h a t t hose are t h e owners. 

Even beyond t h a t , t h e y had some i n d i c a t i o n t h a t 

Santa Fe Energy may n o t have t o l d them t h e s t r a i g h t s t o r y , 

and t h e y c o n t i n u e d t o d r i l l t h e w e l l . That, we contend, 

i s an assumption o f r i s k t h a t s h o u l d not r e q u i r e a 

200 p e r c e n t p e n a l t y . I t h i n k t h e r e ' s p l e n t y o f precedents 

l a t e l y b e f o r e t h e d i v i s i o n t h a t i n d i c a t e s t h a t l e s s e r 

p e n a l t i e s t h a n 200 p e r c e n t ought t o be imposed i n 

s i t u a t i o n s such as t h i s . 

F i n a l l y , as a recommendation we would o b v i o u s l y 
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say t h a t g i v e n t h e c o n d i t i o n o f t h e s t a t u s o f t h e d r i l l i n g 

o f t h i s w e l l t h a t no p e n a l t y ought t o be assessed a g a i n s t 

t h e Torch i n t e r e s t . Thank you. 

MR. STOVALL: Mr. Examiner, may I ask Mr. P a d i l l a a 

q u e s t i o n , j u s t o u t o f i n t e r e s t more t h a n a n y t h i n g ? 

Presumably, you're t a k i n g t h e p o s i t i o n on 

b e h a l f -- Torch doesn't have any w i t n e s s e s here t o d a y ; 

i s n ' t t h a t c o r r e c t ? 

MR. PADILLA: That i s c o r r e c t . 

MR. STOVALL: Are you i n a p o s i t i o n t o speak on 

b e h a l f o f Torch t o say t h a t i f -- o b v i o u s l y i f t h e p e n a l t y 

i s 100 p e r c e n t , t h e y ' r e n ot g o i n g t o prepay t h e i r c o s t s ; 

t h e y ' r e g o i n g t o l e t them be r e c o v e r e d . Are you i n a 

p o s i t i o n t o say a t what p e n a l t y l e v e l Torch would c o n s i d e r 

t o s s i n g i n t h e money and j o i n i n g t h e r i s k w i t h Nearburg? 

MR. PADILLA: No, s i r . I don't have any a u t h o r i t y t o 

say one way or t h e o t h e r what t h e i r p o s i t i o n would be. 

MR. STOVALL: That was my o n l y q u e s t i o n , j u s t t o know 

i f t h e y had g i v e n you any i n f o r m a t i o n on t h a t . 

EXAMINER STOGNER: Mr. Turner, any c l o s i n g 

s t a t ements? 

MR. TURNER: None. 

EXAMINER STOGNER: Mr. Carr. 

MR. CARR: Very b r i e f l y . 

May i t pl e a s e t h e Examiner, when we t a l k about 
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prudence i n d e v e l o p i n g a p r o p e r t y , I t h i n k when you l o o k 

a t t h e f a c t s , y o u ' l l see t h a t Santa Fe came t o Nearburg 

and proposed t h i s p r o s p e c t . And when i t was o r i g i n a l l y 

proposed, an e x p l o r a t i o n agreement was mentioned. A t i t l e 

o p i n i o n was o b t a i n e d , and t h a t a l s o mentioned an 

e x p l o r a t i o n agreement. 

A memorandum o f t h a t agreement was p r o v i d e d t o 

Nearburg; and when you read t h a t i n c o n j u n c t i o n w i t h t h e 

st a t e m e n t s and r e p r e s e n t a t i o n s t h a t have been t e s t i f i e d 

t o , i t appeard t h a t a l l i n t e r e s t s were i n and t h a t 

Nearburg was pr e p a r e d and a b l e t o go f o r w a r d w i t h t h e 

w e l l , and t h a t ' s what t h e y d i d , and t h a t i s what t h e y have 

done, and t h e y have g o t t h e w e l l now t o t o t a l d e p t h . 

Mr. P a d i l l a r e f e r e n c e s p r i o r a u t h o r i t y . 

O b v i o u s l y , i t ' s t h e d i s p u t e between M a l l o n and M i t c h e l l a 

year ago, where Mr. M a l l o n had d r i l l e d a w e l l b e f o r e 

o b t a i n i n g a p o o l i n g o r d e r . 

But I w i l l t e l l you, those are n o t s i m i l a r --

t h a t i s n o t a s i m i l a r s i t u a t i o n t o what you have here, f o r 

as you w i l l r e c a l l i n t h a t case, Mr. M a l l o n w o u l d n ' t 

r e l e a s e t h e l o g . The l o g i s on t h e t a b l e , and t h e l o g 

shows t h a t t h e r e i s a s u b s t a n t i a l amount o f r i s k 

a s s o c i a t e d w i t h c o m p l e t i n g t h e w e l l . I n t h i s s i t u a t i o n , 

t h e w e l l was spudded w i t h an u n d e r s t a n d i n g and, I t h i n k , 

r e a s o n a b l e b e l i e f t h a t a l l i n t e r e s t s were committed; and 

HUNNICUTT REPORTING 
(505) 982-9770 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2 0 

2 1 

22 

2 3 

24 

25 

52 

i t was o n l y a f t e r t h e f a c t t h a t t h i s i n t e r e s t was o u t . 

e q u i t a b l e , i t seems t o me t h a t an o p e r a t o r w i t h good f a i t h 

a f t e r d i l i g e n t t i t l e search and r e p r e s e n t a t i o n s from o t h e r 

p a r t i e s , a l l o f which are c o n s i s t e n t , goes f o r w a r d and 

develops a p r o p e r t y , t h a t someone a f t e r t h e f a c t who has 

an i n t e r e s t t h a t may or may n o t be under an agreement t h a t 

we c a n ' t even t e l l you today i f i t ' s i n e f f e c t , s h o u l d n ' t 

be g i v e n an o p p o r t u n i t y t o r e c o v e r p a r t o f t h e p r o d u c t i o n 

from a w e l l , b u t because r i g h t — because tod a y c l e a r l y 

l o o k s l i k e an e x t r e m e l y r i s k y v e n t u r e , and I mean r i s k i n 

terms o f j u s t r e c o v e r i n g t h e money t h a t ' s a l r e a d y been p u t 

i n t h e ground. 

necessary t o e n t i t l e us t o a p o o l i n g o r d e r , and t h a t on 

t h i s r e c o r d a 200 p e r c e n t p e n a l t y s h o u l d be assessed 

a g a i n s t any i n t e r e s t owner who doesn't v o l u n t a r i l y j o i n i n 

t h e w e l l . 

EXAMINER STOGNER: I f t h e r e ' s n o t h i n g e l s e on Case 

No. 10178, t h i s case w i l l be t a k e n under advisement. 

(The f o r e g o i n g h e a r i n g was concluded a t t h e 

approximate hour o f 2:10 p.m.) 

I f we're t a l k i n g about what i s f a i r and 

We t h i n k t h a t we've touched a l l t h e stones 
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STATE OF NEW MEXICO ) 
SS . 

COUNTY OF SANTA FE 

REPORTER'S CERTIFICATE 

I , MAUREEN R. HUNNICUTT, RPR, a C e r t i f i e d Shorthand 

R e p o r t e r and Not a r y P u b l i c , DO HEREBY CERTIFY t h a t I 

s t e n o g r a p h i c a l l y r e p o r t e d these p r o c e e d i n g s b e f o r e t h e O i l 

C o n s e r v a t i o n D i v i s i o n ; and t h a t t h e f o r e g o i n g i s a t r u e , 

complete and a c c u r a t e t r a n s c r i p t o f t h e pro c e e d i n g s o f 

s a i d h e a r i n g as appears from my s t e n o g r a p h i c notes so 

ta k e n and t r a n s c r i b e d under my p e r s o n a l s u p e r v i s i o n . 

I FURTHER CERTIFY t h a t I am n o t r e l a t e d t o nor 

employed by any o f t h e p a r t i e s h e r e t o , and have no 

i n t e r e s t i n t h e outcome h e r e o f . 

DATED a t Santa Fe, New Mexico, t h i s 1 9 t h day o f 

January, 1991. 

MAUREEN R. HUNNICUTT, RPR 
C e r t i f i e d Shorthand R e p o r t e r 
CSR No. 166, No t a r y P u b l i c 

My Commission E x p i r e s : 
A p r i l 25, 1993 
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