CAMPBELL 8 BLACK. P.A.

LAWYERS

JACK M, CAMPBELL GUADALUPE PLACE
BRUCE D. BLACK

SUITE | - 110 NORTH GUADALUPE
MICHAEL B. CAMPBELL

WILLIAM F. CARR POST OFFICE BOX 2208
BRADFORD C. BERGE SANTA FE, NEW MEXICO 87504-2208

MARK F. SHERIDAN
J. SCOTT HALL
PETER N. IVES TELECOPIER: (5035) 983-6043
JOHN H., BEMIS
MARTE D. LIGHTSTONE

TELEPHONE: (5085) 8988-4421

September 21, 1988

HAND-DELIVERED

Mr. Tom Bahr

Secretary of Energy, Minerals
and Natural Resources

Villagra Building, Room 121

408 Galisteo Street

Santa Fe, New Mexico 87501

Re: Application for Review of Mallon 0Oil Company, et al.

Dear Secretary Bahr:
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STATE OF NEW MEXICO

ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT

IN THE MATTER OF THE APPEAL TO
THE SECRETARY OF THE ENERGY,
MINERALS AND NATURAL RESOURCES
DEPARTMENT FOR THE PURPOSES OF
CONSIDERING:

CASES: 7880
8946
8950
9111
9412

THE APPEAL OF OIL CONSERVATION
COMMISSION ORDERS R-8712, R-~-7407-F,
R-6469-F, and R-3401-B, AFFECTING
THE SPECIAL RULES AND REGULATIONS
OF THE GAVILAN-MANCOS OIL POOL

AND THE WEST PUERTO CHIQUITO-MANCOS
OIL POOL,

OPPOSITION OF BENSON-MONTIN-GREER DRILLING CORP.,
SUN EXPLORATION AND PRODUCTION COMPANY AND

DUGAN PRODUCTION CORPORATION TQ THE
APPLICATION FOR REVIEW BY MATLLON OIL COMPANY, ET AL.

COME NOW Benson-Montin-Greer Drilling Corp., Sun Exploration
and Production Company and Dugan Production Corporation and
requests that the Secretary deny the Application for Review filed
by Mallon 0il Company, et al., dated September 19, 1988 in the

above matter. The grounds for opposition to the Application are:



1. APPLICANT HAS FAILED TO RAISE
SUFFICIENT GROUNDS FOR REVIEW
BY THE SECRETARY

The dispute between the Mallon Group and the Benson-Montin-
Greer Group over the methods of production and development of the
Gavilan Mancos and West Puerto Chiquito Mancos ©0il Pools in Rio
Arriba County, New Mexico began in 1983 and has continued to date.
These related cases have now involved more than seventeen days of
0il Conservation Commission hearings over some five years. Once
again the Mallon Group asks the Secretary to exercise his
discretionary power under Section 70-2-26, N.M.S.A. 1978 and
rehear this matter. But in support of their application the
Mallon Group cites issues similar to those which resulted in
denial by the Secretary of their prior applications for review on
November 5, 1986 (enclosure 1) and on July 28, 1987 (enclosure 2).

The issues on which the Mallon Group now seek the Secretary'’s
review are matters which were vigorously contested before the 0il
Conservation Commission with numerous experts on both sides
presenting extensive evidence. While both sides argued for the
prevention of waste and the protection of correlative rights,
each side did so based upon their analysis of highly technical
engineering data. The Mallon Group argued that the pools were
best produced by allowing all wells to produce at maximum capacity
while the Benson-Montin-Greer Group argued that the pools were
best produced by reducing the rates of production to conserve
reservoir energy and thus more efficiently produce and maximize

recovery.



The Mallon Group now asks the Secretary to substitute his
judgment for that of the Commission on these issues which are
exclusively within the Commission’s statutory jurisdiction under
the guise that these Orders contravene the statewide energy plan
or the public interest.

The specific details of the Commission Orders which the
Mallon Group now contends should be addressed by the Secretary are
firmly entrenched within the jurisdiction and responsibility of
the Commission to prevent waste and protect correlative rights.

Mallon’s contention that the Commission Oxrders violate the
statewide energy plan and contravene public policy, are predicated
on the conclusion, rejected by the Commission, that their
engineering interpretations are correct. They raise no issue that
warrants review by the Secretary and their Application for Review
should be denied.

2. SHOULD THE SECRETARY EXERCISE
HIS DISCRETION AND GRANT A
HEARING, THE SECRETARY MUST
CONDUCT A DE NOVO HEARING ON OR
BEFORE SEPTEMBER 26, 1988

Pursuant to Section 70-2-26 N.M.S.A. 1978 the Secretary may
call a matter before him for hearing. Once this is done, however,
this statute specifically requires that the Secretary hold the
hearing within twenty (20) days of the Commission‘’s denial of the
Rehearing application. This is not a discretional matter and if

the Secretary grants a hearing in this case, he must call, conduct

and conclude the hearing on or before September 26, 1988.



The Applicants could have filed their Application with the
Secretary on September 7, 1688. Instead they waited until
September 19, 1988 when most of the time had run for review by the
Secretary. As a result of the applicants’ delay, it is virtually
impossible to schedule such a hearing and give all parties
adequate procedural due process.

Another matter which is not discretionary with the Secretary,
once he decides to hold a hearing under this statute, is that the
hearing must be de novo. On this point, the statute is clear. It
provides that the hearing "shall be a de novo proceeding". The
reason for this is that if the Secretary reviews an order +to
determine whether or not it is consistent with a state-wide energy
plan or the public interest, his Jjurisdiction is different from
that of the Commission and he is necessarily deciding different
issues and looking for different facts than those which were
properly before the Commission. For this reason, it is essential
that any proceeding before the Secretary be de novo.

The suggestion by the Applicant that the Secretary could
incorporate the record of the seventeen days of hearing before the
Commission into the rehearing, adequately inform himself about
this case and render an informed judgment after a four hour
hearing is ridiculous and can only lead the Secretary into error.

CONCLUSTION

This statutory appeal provision to the Secretary is not

designed to correct errors of the Commission, but to assure that

OCC actions, though correct from a waste and correlative rights



point of view, do not contravene the state’s energy plan or the
public interest.

The application fails to show how the intervention by the
Secretary will protect either the statewide energy plan or the
public interest when the evidence before the Commission was that
granting capacity allowables to certain high capacity wells would
only result in those wells taking production from adjoining wells
and would not result in the recovery of more o0il than would
otherwise be recovered.

Accordingly, Benson-Montin-Greer Drilling Corp., Sun
Exploration and Production Company and Dugan Production
Corporation request the Secretary deny the Application for Review
filed by Mallon Group.

Respectfully submitted,

KELLAHIN, KELLAHIN & AUBREY

A

v

W. THOMAS KELLAHIN
Post Office Bgx 2265
Santa Fe, New/Mexico 87504

Telephone: (505) 982-4285

Attorneys for Sun Exploration
and Production Company and
Dugan Production Corporation



CAMPBELL & BLACK, P.A.

By: Ck;g/

WILLIAM ¥. CARR ~

Post OffiAce Box 2208
Santa Fe, New Mexico 87504
Telephone: (505) 988-4421

Attorneys for
Benson-Montin-Greex
Drilling Coxp.,

CERTIFICATE OF MATLING

I hereby certify that a true correct copy of the foregoing
pleading was mailed to all counsel of record on this ‘Zlﬁt'day of
September, 1988.
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IN LHE MATTER OF TEE APPEAL
0 1XE SECRETARY .OF TEL EIRIRGY
AND MINERALS DEFPARTMERT FOR
TEE PURPQOSE COF CONSIDERING:

THE RFPERL OF OIL CORSERVATION
COMM1ISSION CORDER R-7407-D AMENDING T

TEE SPECIAL RULES AND RZICGULATIONS 0il Corncservetion
OF TBEL G2AVILZN-MANCOS CIL POOL Commicssion Czcse No.§246

MEMORANRDUM DECISION
BY TEE SECRETARY OF ENERGY AEND .MINZRALS - R
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before me.on the appeal c¢f Mzllen Ci
Company (Mallicn) ancd Mese Grance Rescurces, Inc. (M=2za Grande)
from Oréder R-7407-D issued by the Oil Conservation Commissic

libeiem =

(+he Czmmiscsion) on Septem>er 11, 1%B6. Ths zzoezl s submittsed

cf the Ceormiscion on specified crounds. I have considered the

Commiscsion's order, the Notice of RAppezl, the ccrrespondence of

For the rezsons stated below, I cE=cline 10 exsrcise Ky discre<ion

to ccnvens the heearinc regussted Lty Mzllion &nd Mzse Grends

This cztec wee initiated on the epplicztion of Jerome ¥F. Mchiughn

Enclosure 1
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and rLssociates (lMchHugh) {for an amencdment to ihc Temporary Special

Bules and Kegulations of the CGevilarn-Mancos 0il Pool. A similar
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limitations on allowables for oil production &nd the gas-oil
ratio limitztion factor feor that pocl. After due pudblic neiice,

a2 number of interested parties appeare

s

to present .varicus
positions throuch counsel and testimcny in hezrings ccnducted

over more than four days.

in the Gzvilan-Mancos Pcol. This decision_wzs premised on
certain findings which, in essence, hcld thzt these
mocdifications will serve to prevent wazste and be2iter protect

e

re rights
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corr n the subject posl. The Comxissicn zliso

fourd that reconsiderztion of the issues rzised in the cacse

shoulé occur curing or before March of 1987 throuch either of

several desicnated proceedinges.

¥allon zné Mesa Greznde filed a2 Motion for Pehezrinag with the

R Y . . - - - .
Ccmmiccion on October 1, 12286, which motion wzs deemed Geried
upon the Commicssion's failure to act within ten days. Mallon ard

l'cen Grande thercupon filed their tirmely appeal on & variety of

&=



-grounds wiil the Secretary on October 20, 1986: Because of the
lack, of precedent or established procedures for conducting an
appeal to the Secretary uné:r Section 70-2-26, svera, I sent -a.

letter to counsel reguesting comments :on certein procedural and

g

juriscictional issues. Timely respénses addressing thsse
cuestions were filed by counsel for Mallon, Mesa Grande, McHugh,
Benson and Dugan Procduction Corﬁ. In zédéition, ccrresponcéence
from :2presentatives or-atterneys Ier :Amoco Production Companvy
and Koch Exploration -Compzny has been reviewed. - - -In view 0f the
cshortness of time within-which the statute permits the Secretary

to azct, ané the potential inconvenience .to the parities of havincg

attornevs and witnesses availzable in anticipation o a possible
hezring on short nctice, a letter wzg distributed on Cctoker 290
znnouncing my decision not to cenduzt 2 hearing. This memorandum

sion describes .the .rezsoninc¢ behind that_decision.
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The appeal to the Secretary under Section 70-2-26, supra, is

actvally an inference from the Sscretary's discretion to review
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csuch an inconsistency through an eapjyeazl by one "of the parties to

the Qommissibn case, which 1is the process that has occurred

*

r

re. KNevertheless the Secretary's auvthority to conduct such &
hezcrinc or to issue & decision reqguiring revision of the

Jommission's order may only be premised on the grounds stated in

et

he statute. Unless the secretary believes thzt the department's

tatewide plan cor the public int

n
1

rest mzy be violated by the

Comrmicssion's order, he cannot hcid 2 hearing.

kny attempt to invoke the Secretary's discretion must therefore
sugcest how the statewide energy plan or the public interest have

bheen contrazvenctd by the Commission. I know of no zémin

|-

strative

t

c¢r 3acdiciel precedent that acddrescses how brozdly cor narrowly this
unicoe stazndaré was meant to be interpreted. In particular,

public interest™ is a2 vacue term thet may he interpreted in any
nurz=r of ways. From my reaégng of the statute, however, I

e that the standard to be applied by the secretary in
this procedure is & rarrow one.

z nzrrow interpretation of this sﬁan&aré would mean that the
Secretary is empowered to act only insofar as the interests that
he is charged with protecting are cifferent from those within the
purview either of the Commission or of the courts. I am guite
cornfident "that the statute ¢&id not interd to crezie an

intermcdizte guasi-judicial tribunal wiith auvthority to review the



C:mmissfon's orders for lecal adcguacy or compliance with +he
constitutional dictates of duc procecss of .law. Nor could the
intent of the .statute be to provide for secretarial review cf
Cormicssion ordesrs on:the same standarcs &s those entrusted to

ernfcrcement by the Commission itself in the 0il and Gas ZXLct,

Section 70-2-1 through 36 NMSA 19278, as emended, since the
cstzndarcés available to the secrestary are stated explicitly znd

are different from those thaet ouide the commission. The only

logical rezding .of Section 70-2-26, suorsz,

Wh

s that the .secretary ..

is zuthorized .to measure the Commissicn's cdecisions, based upon-
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DlL2CES
the 0il Conservation Commission within the Enercy andé Minerals
Depzrtment, Section 9-5-3 NMSx 1878, but zssicns exclusively to

“*he Cecmmissicn the power to enicrce the interesis of the 0il and

Gzs hct, szupra. The Secretary's review power is sclely intended

to ensure consistency between the S=creteary’'s energy policy

tn
ot
31
n
rt
1))
[1¢}
’.J

ies and the Commission's cecisions, so that one component

of the state's energy .agency cotvld not undermine the efforts of
the chief energy officer of the state, Section 9-5-3 znd 9-5-5
KNSR 1097E.

)

Proper apmplication of the Sszcretary's prercgativw virecs review

T
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of the state's energy plan, 2s prornulcated pursuant to fection 9-

Pad

£_% (V) angd &-5-6(nr)(3), NME7 197&; and othoer lawiul

L)

pronouncementes of the state's encrgy intercstis as feund in the



lawe. Were' it to appear likely that the Comrmicsion'es order

ies of either

0,

rfere

rt
N

in with the gozls or implementaticn strate

0

cf these sources of state enercy policy, I would invoke my

ciscretion to ccnduct & ¢e novo hearinc to dctermine the extent
t

c? any such inconsisténcy. I find no cazuse to do co, however,"

and none has been presentec to me by the appellantes.
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The Mzllon/Mesa Grande notice of appea2l cites numsSrous grouncs
for reversal. 1In summary, these include: 'the arbitrary,
capricious and illegzl failure by the Ccmmission to issue
findings requiréd by law to change prcration rules (Point I); or
+o issue findings supported by substantizl evidence in the record

(Points III and V); or to impact corrslative rights evenly ané

Hy

fairly (Poin®t II). Point IV of the agppezl 'challences the

Commission's ellejged attempt to cosrce unitization indirectly

without lawful zuvithority, while Pcint VII claims a violation of

1]

due procecss recuirements by the Commission's action eliciting =z

o

ng on the

Fe

Graft order from only one party. Withcocut comment
rzrits of any of these clazims, they &ll lie cleazrly within the

urisdiction of the reviewing courts, pursuant to Section 70-2-

(W

28E NMS2a 1978 and with the Commiscsion in the first instance.
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:le the state laws may well contemplate that any suvch v
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should not go unremedied, nowhere in Section 70-2-26 do I £ind
the legislature to have entruvsted that responsibility or
a2uthority to me.

Nothing in the Mallon/Meua Grende appeal alleges any violation of

e



‘the state's energy plan, but in view ¢f the Secretary's statutory

discretion to zct sva sponte 1 hava2 nonctheless revieved the

eppropriate portions of that document, "A Policy Level Plan :for.

the Development and Manacement .of New Mexico's Energy and

il

Minerzls Resources," Energy and Minerals Department (9/84). I

find no conflict therein to sugcest that I invoke my discretion-

on the becsis of that document.

Only Point VI .of notice of appezl even zttempis .to assert a - -
contradiction between Order R-7407-D and the public interest, as
that £erm should be construed in Section 70-2-26. In that point
zppellants allece, first, discrimination by the Comziszion's °

orcer against out-of~state cperetors; =znd, s=cond, th

t th=s crdéer

m

m

would czuse the state of New Mzxico to locse income from cil
production taxes and royalties. On their face such zllecations
micht well prompt concern that the stete's enexcy peclicy -

irterestc could be adversely .affacted.

I do not, however find sufficient =substance to thece assert

=

ene

to invoke my discretion to conduct a de ncve hearing. Counsel

for McHugh points ouvt rather persuesively that appellants' own

5

data are only partially consistent with the notion that the order

discriminates against out-cf-stzte producers. Bui even if th

fu
1]

12

éata were*to reveal consistenil, more favorable results fcor in-
state over cut-of-ctete producers, a greeter, initial chowing ‘of
prejudicc would be necessary to induce me to invoke the

fecretary's discretionary review power. kesulis alonc may

-



-guggcct the possibility of discriminztion, but in this case the
Commicscion has clearly premised jts action con principles that
were differently motivated. So long as the chips were permitted
te f£zll where they might, it is not discriminatcry that they
landed cdisproportionately outside the state. If the Commissioﬁ

had acted solely out of mzlice toward foreign companies, and had

lacked substantial legitimate evidence or rationale for its
Gecisiecn, as zppellents imply, then that issue may be addressecd

by the judiciary. It is clearly not the Secretary's function to

conduct such a review under Section 70-2-26.

The other asserted violation of the public interest in the order
is the economic detriment to the state from the allecedly

unnecessary and arbitrery reductio

o

in 2lldwable o0il produckticn
resulting from the order. There can be no guestion that the
cstzte benefits from petroleum production, znd &n order limitirng
proéuction without justificafion would be a proper subject for

the Secretary's review. Eut the Ccmmissicn's créer concsidered

the reduceé production and balanced that conseguence agzins

rt

valié competing policy interests. TIn particular, the lcss of
some immediate production revenues, while undesirable in itsel?,
r.zy be guite tolerzble if the result is to increzse the totzl
préﬁuction that will uvltimately cerive from the pool. The
Commiscsion's order reveals that it weighed ceonsiderable technical

evidence and argument presented by several parties before

concluding that this long-term benefit would be precisely the

k-



result of its short-term sacrificec. Whether its Jjudament was

right or wrong, its reasoning is ccrtainly consistent with the

'

state's interest ."to protect .and preserve the extractive - Com e

recsources of the stzte cf NWew Mexico .for .present .&2nd .future

N
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retions," ‘Section 9-5-3(A), suvpra |[emphasis added)]. The
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stztutory language authorizing the Secre’ary to review the
commission's action explicitly recguires his consicderation of
conservation, Section 70-2-26. - To the .extent that the-highly..

experienced Commission-and its staff -may have lacked the . . -.

expertise or judgment to-weich accurately the -technical evidence -

that led it to its conclusion, there is little reason o bslieve .

that the Secretary could do any better.. - -

Finally, I note that the Commission limited the duration o¢f its
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decision so that by -March, 1287, 1

reconsicdered through -one of severzl cesionated ‘procedures. Even
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nts hazve correctly iden+ified defects in the ordéer,

time &nd further measuremsnts cf reserves and flows may revezl

o}

results that relieve some of the controversy. &s far as I zm
concerned the Commicsion's judcment” should at least be given the
deference of several trizl monthe before being subjected to

review on the accuracy ci its rescdincs ci the awvailzble data.
DECISION

The Commicssion's order does not appear to give rise to issues

yeouiring the Secretary to invoke a hearing to determine



.censistency ‘with the state's energy plan or the public interest,
as that term is contemplated in Section 70-2-26, sﬁﬁra, beczuse
the-order already gives due consideration to some of the same
enercy policies that the Secretary is charged with developing and
implementing. Any errors asserted by appellants are properly
adéressed to the process of judicizl review. I see no basis for
exercising the Secretary's limited zutherity to convene a public
hearinc to determine whether 0il Conservaetion Commicssion Order R-
7407-D contravenes the department's statewide plan or the public

interest, and accordingly dismiss the appezal.
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ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
STATE OF NEW MEXICO

IN THE MATTER OF THE APPEAL TO

THE SECRETARY OF THE ENERGY, MINERALS
AND NATURAL RESOURCES DEPARTMENT FOR
THE PURPOSE OF CONSIDERING:

OIL CONSERVATION COMMISSION OIL CONSERVATION COMMISSION
ORDER NO. R-7407-E AND CASE NOS. 7980, 8946, 9113,
ORDER NO. R-6469-D 9114 AND 8950

MEMORANDUM DECISION
BY THE SECRETARY OF ENERGY, MINERALS AND NATURAL RESOURCES

This matter has come before the Secretary of Energy,
Minerals and Natural Resources (the Secretary) on the
application of Mallon 0Oil Company and Mesa Grande Resources
Inc. (the Applicants) for review of the 0il Conservation
Commission (the 0CC) in the above-referenced matter. The
application for review was submitted to the Secretary
pursuant to Section 70-2-26 NMSA 1978, which grants the
Secretary discretion to convene a public de novo hearing to
review orders of the OCC on specified grounds. I have
considered the 0OCC's order, the Application for Review, the
correspondence and pleadings of counsel, the applicable
statutes and the state's energy plan. For the following
reasons I decline to exercise my discretion to convene the
hearing requested by Mallon and Mesa Grande.

1) The review established under Section 70-2-26 NMSA

1978 is entirely discretionary with the Secretary.

Enclosure 2



2) The Applicants have attempted to formulate issues
which would meet the statutory standards of review which
could cause the Secretary to exercise his discretion.
However, in my view the issues raised in applicants
applications for review are technical issues within the
expertise of OCC which may be appealed to District Court.
The issues raised are not the types of policy issues
contemplated by Section 70-2-26 NMSA 1978.

Therefore I decline to exercise discretion in this case.

NEW MEXICO_ENERGY, MINERALS AND
NATURAL RESOURCES “DEPARTMENT:
7

Ll sir T

/ ; \/ (DATE) /TOM BAHR, SECRETARY




