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EXAMINER STOGNER: Th i s h e a r i n g w i l l come 

to o r d e r . This i s a c o n t i n u a t i o n of case number 

99-55. Before we get s t a r t e d t h i s morning, I ' l l have 

our g e n e r a l c o u n s e l , Mr. S t o v a l l , make a st a t e m e n t . 

MR. STOVALL: Gentlemen, i n r e v i e w i n g t h i s 

t h i n g over the past 36 hours, I have come t o the 

c o n c l u s i o n t h a t i t w i l l be h e l p f u l t o the examiner i f 

I pl a c e one of the e n v i r o n m e n t a l bureau s t a f f people 

on the stand a t the c o n c l u s i o n of the p a r t i e s ' 

t e s t i m o n y . The purpose cf t h a t w i l l be t o e n t e r h i s 

comments and t e s t i m o n y -- get i t i n t o t h e r e c o r d 

r e g a r d i n g some of the p r o p o s a l s t h a t have been made 

here. That does not modify my state m e n t the ot h e r day 

t h a t the d e c i s i o n w i l l be placed upon the r e c o r d made 

i n t h i s case, and a n y t h i n g t h a t was generated i n 

p r e v i o u s d i s c u s s i o n s w i t h the e n v i r o n m e n t a l bureau and 

the a p p l i c a n t w i l l need t o be put i n the r e c o r d by a 

p a r t y today. We w i l l have one of the e n v i r o n m e n t a l 

bureau t e c h n i c a l s t a f f on the stand t o c l e a r up any 

a m b i g u i t i e s and complete the r e c o r d and put some of 

t h e i r t e c h n i c a l recommendations i n t o the r e c o r d so 

t h a t i n f o r m a t i o n w i l l be a v a i l a b l e f o r the examiner. 

EXAMINER STOGNER: With t h a t , I b e l i e v e we 

had Mr. Frank on the s t a n d . Let the r e c o r d show t h a t 

Mr. Frank was p r e v i o u s l y sworn i n . 

CUMBRE COURT REPORTING 
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Mr. Horner, you may c o n t i n u e w i t h your 

c r o s s - e x a m i n a t i o n . 

CROSS-EXAMINATION l(Continued) 

BY MR. HORNER: 

Q. I ' d l i k e t o s t a r t by r e f e r r i n g t o the A p r i l 

1 9 t h , 1990, l e t t e r -- I guess t h a t ' s E x h i b i t Number 4 

-- from Mr. Frank t o the OCD where you were t a l k i n g 

about u s i n g b l e a c h t o m i t i g a t e the hydrogen s u l f i d e 

problem. 

MR. DEAN: I s t h a t the A p r i l 17th l e t t e r 

t h a t you're r e f e r r i n g to? 

MR. HORNER: I wrote A p r i l 1 9 t h . Maybe i t 

i s A p r i l 1 7 t h . Yes, A p r i l 1 7 t h . 

Q. t(By Mr. Horner) I understand t h a t you 

i n t e n d t o have a 1,000 g a l l o n tank o n - s i t e f o r b l e a c h ; 

i s t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. I s t h a t i n d i c a t e d on the drawings? 

A. No, i t ' s n o t . 

Q. So we need t o amend the drawings t o show 

t h a t tank? 

A. W e ' l l submit an a s - b u i l t when the f a c i l i t y 

i s completed, and i t w i l l i n d i c a t e the l o c a t i o n of the 

bleach t a n k . 

EXAMINER STOGNER: Mr. Frank, do you have 

CUMBRE COURT REPORTING 
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t h a t today? 

WITNESS: No. 

Q. i(By Mr. Horner) Now, what are the 

requ i r e m e n t s going t o be f o r the use of ble a c h t o 

m i t i g a t e t h i s hydrogen s u l f i d e problem on t h i s s i t e ? 

A. As we i n d i c a t e d i n the document here, we 

a n t i c i p a t e t h a t w e ' l l be t r e a t i n g a pond w i t h a 

thousand g a l l o n s of bleach monthly, j u s t as a matt e r 

of prudence. Once a g a i n , the r e q u i r e m e n t f o r any 

q u a n t i t i e s g r e a t e r than t h a t would be i n d i c a t e d i n our 

tr e a t m e n t p l a n . 

Q. Now, you a l s o s t a t e i n here t h a t you may be 

us i n g up t o 5,000 g a l l o n s per day; i s n ' t t h a t c o r r e c t ? 

A. That i s the d e l i v e r a b i l i t y r a t e of CDI. 

Q. But you a n t i c i p a t e t h a t you may be using 

t h a t much? 

A. No, on l y i n the presence of e l e v a t e d 

c o n c e n t r a t i o n s of H2S. 

Q. With c o n d i t i o n s of e l e v a t e d c o n c e n t r a t i o n s 

of H2S, you may be us i n g 5,000 g a l l o n s per day? 

A. Pursuant t o our t r e a t m e n t p l a n , yes. 

Q. 150,000 g a l l o n s of blea c h a month? 

A. I f t h a t ' s r e q u i r e d , but I don't b e l i e v e 

t h a t t h a t w i l l ever be necessary. 

Q. So you were concerned t h a t you may have a 

CUMBRE COURT REPORTING 
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s i g n i f i c a n t hydrogen s u l f i d e problem a t t h i s s i t e ; i s 

t h a t c o r r e c t ? 

A. No, i t ' s a c o n t i n g e n c y p l a n . And i f , i n 

f a c t , t h e r e would be e l e v a t e d H2S l e v e l s , we would be 

able t o b r i n g t h a t amount of c h l o r i n e t o the f a c i l i t y 

a t those g i v e n t i m e f r a m e s . 

C. What i s the maximum c a p a c i t y i n g a l l o n s of 

t h i s one pond? 

A. The c a p a c i t y curve i n d i c a t e s -- I'm l o o k i n g 

a t E x h i b i t 2-B -- appears t o be 19.7 acre f e e t of 

water. And I have t o get a c o n v e r s i o n t o t e l l you 

what t h a t would be i n g a l l o n s . 

Q. I f , i n f a c t , you run i n t o a hydrogen 

s u l f i d e problem, you're going t o have a s i g n i f i c a n t 

p o r t i o n of t h a t pond b u i l t up w i t h j u s t b l e a c h , a r e n ' t 

you ? 

MR. STOVALL: I want t o take j u s t a moment 

here, Mr. Examiner. I ' d l i k e t o t a l k t o a couple of 

s t a f f p e o p l e . 

EXAMINER STOGNER: Are you r e q u e s t i n g a 

recess? 

MR. STOVALL: I'm r e q u e s t i n g about a 

one-minute r e c e s s . 

EXAMINER STOGNER: So be i t . 

KRecess, 8:28 a.m. t o 8:30 a.m.) 
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EXAMINER STOGNER: Th i s h e a r i n g w i l l come 

to o r d e r . Mr. S t o v a l l . 

MR. STOVALL: We're ready t o proceed, Mr. 

Examiner. 

EXAMINER STOGNER: Mr. Horner. 

Q. t(By Mr. Horner) So i t l o o k s l i k e w i t h a l l 

t h i s bleach you may be adding i n i t , you're going t o 

have q u i t e a brew t h e r e . I mean, you're going t o have 

-- i f I understand i t , you're going t o have 

h y d r o c h l o r i c a c i d , s u l p h u r i c a c i d , s l u d g e s , s a l v e s , 

c h l o r i n e , hydrogen s u l f i d e , a l l i n t h i s pond; i s t h a t 

c o r r e c t ? 

A. At one p o i n t i n t i m e , yes, t h a t would be 

c o r r e c t . 

Q. Now, at what c o n c e n t r a t i o n of the hydrogen 

s u l f i d e do you i n t e n d t o n o t i f y the OCD? 

A. Once a g a i n , p u r s u a n t t o the document I 

su b m i t t e d and i s of r e c o r d here, t h e i r c o n c e n t r a t i o n s 

of H2S reaches one PPM at the fence l i n e f o r two 

c o n s e c u t i v e m o n i t o r r e a d i n g s ; or i f d i s s o l v e d s u l f i d e s 

i n the p i t water reach 15 PPM, the OCD w i l l be 

n o t i f i e d i m m e d i a t e l y . 

Q. Now, t h a t i s a i r c o n c e n t r a t i o n w i t h r e g a r d 

t o the one p a r t per m i l l i o n ; i s n ' t t h a t c o r r e c t ? 

A. Yes. 

CUMBRE COURT REPORTING 
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Q. That's a t the fence l i n e ? 

A . That's a t the fence l i n e . 

Q. At what c o n c e n t r a t i o n l e v e l do you i n t e n d 

to a c t u a l l y take some a c t i o n ? 

A . The way I read t h i s , a t one p a r t per 

m i l l i o n . 

Q. And t h a t a c t i o n i s s i m p l y t o n o t i f y the 

OCD? 

A . And t o implement the t r e a t m e n t p l a n . 

Q. At what c o n c e n t r a t i o n l e v e l do you c o n s i d e r 

you are c r e a t i n g a danger t o s u r r o u n d i n g r e s i d e n c e s 

and p r o p e r t y owners? 

owners and the r e s i d e n c e s , one PPM a t the fence l i n e 

i s n o t i c e a b l e . The you c a n ' t q u a n t i f y the 

c o n c e n t r a t i o n at a d i s t a n c e because you j u s t don't 

know the wind d i r e c t i o n s and v e l o c i t i e s , but a t one 

PPM we w i l l s t a r t the i m p l e m e n t a t i o n of the t r e a t m e n t 

p l a n . 

Q. You t a l k e d about d i s t a n c e s . Are you 

assuming t h a t any r e s i d e n c e s are a c e r t a i n d i s t a n c e 

away from t h i s f a c i l i t y ? 

A. There are no r e s i d e n c e s w i t h i n any c l o s e 

p r o x i m i t y t o the f a c i l i t y a t t h i s t i m e . 

Q. C u r r e n t l y ? 

A . With the d i s t a n c e i n v o l v e d of p r o p e r t y 
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A. C u r r e n t l y . 

Q. Now, you s t a t e d , I b e l i e v e , i n here t h a t 

when the c o n c e n t r a t i o n l e v e l s reach t e n p a r t per 

m i l l i o n you i n t e n d t o evacuate a l l r e s i d e n t s w i t h i n a 

q u a r t e r m i l e ; i s t h a t c o r r e c t ? 

A. That's c o r r e c t . 

C. I n f a c t , t h e r e are no r e s i d e n t s w i t h i n a 

q u a r t e r m i l e ; i s t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. So, a c t u a l l y , you haven't r e a l l y committed 

t o doing a n y t h i n g ; i s n ' t t h a t c o r r e c t ? 

A. That's not c o r r e c t . We committed t o 

ev a c u a t i n g the r e s i d e n t s w i t h i n a q u a r t e r m i l e . 

Q. Are you aware of any EIB hydrogen s u l f i d e 

standards? 

A. I'm not aware of those a t t h i s t i m e . 

Q. Would you be s u r p r i s e d t o know t h a t they 

l i m i t the a i r c o n c e n t r a t i o n s t o .01 p a r t per m i l l i o n ? 

MR. DEAN: I'm going t o o b j e c t f o r the 

rec o r d t h a t t h a t ' s o u t s i d e the j u r i s d i c t i o n of t h i s 

h e a r i n g . 

MR. STOVALL: The answer i s c o r r e c t ; we do 

not have j u r i s d i c t i o n over a i r q u a l i t y , as such. 

MR. HORNER: Maybe t h i s i s a good time t o 

go i n t o t h a t . I do have a s i g n i f i c a n t concern w i t h 
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regar d t o t h a t , and s e v e r a l e x h i b i t s t h a t I would l i k e 

t o i n t r o d u c e -- I had not planned on i n t r o d u c i n g them 

at t h i s p o i n t , b u t I would l i k e t o d i s c u s s i n d e t a i l 

t h i s problem w i t h the j u r i s d i c t i o n and the EIB a i r 

q u a l i t y s tandards t h a t seem t o be not being regarded 

here and need t o be regarded h e r e . I f I co u l d r e s e r v e 

t h i s whole d i s c u s s i o n f o r a l i t t l e b i t l a t e r , I ' d 

a p p r e c i a t e i t ; o t h e r w i s e , w e ' l l go i n t o r i g h t now. 

MR. STOVALL: You can r e s e r v e i t , yes. I 

guess you can re s e r v e i t f o r l a t e r , i f you want t o . 

I'm j u s t s t a t i n g as a j u r i s d i c t i o n a l m a t t e r , OCD does 

not r e g u l a t e a i r q u a l i t y . I f t h e r e i s evidence which 

you wish t o put i n , you're c e r t a i n l y welcome t o do so 

i f i t ' s competent, r e l e v a n t e v i d e n c e . 

MR. HORNER: I ' l l do t h a t i n a l i t t l e b i t 

t h e n . 

Q. l(By Mr. Horner) Now, do you know how many 

r e s i d e n t s t h e r e are w i t h i n a r a d i u s o f , say, a 

m i l e - a n d - a - h a l f ? 

A . No, I do n o t . 

Q. Could t h e r e be a s i g n i f i c a n t number? 

A. Would you d e f i n e " s i g n i f i c a n t " ? 

Q . Two thousand. 

A. I doubt t h e r e ' s 2,000 homes w i t h i n a 

m i l e - a n d - a - h a l f of the f a c i l i t y . 
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Q. How about 2,000 r e s i d e n t s ? 

A. I would -- I don't know. 

Q. But i t ' s p o s s i b l e . 

MR. DEAN: I'm going t o o b j e c t . He's 

answered the q u e s t i o n ; he doesn't know. 

MR. STOVALL: I ' l l s u s t a i n the o b j e c t i o n --

I recommend s u s t a i n i n g the o b j e c t i o n , excuse me, on 

the grounds t h a t he has answered t h a t he doesn't 

know. And t h e r e are ot h e r grounds f o r s u s t a i n i n g i t . 

EXAMINER STOGNER: Thank you, Mr. S t o v a l l . 

The motion i s s u s t a i n e d . Please c o n t i n u e , Mr. Horner. 

Q. KBy Mr. Horner) I f I c o u l d go back over one 

t h i n g we touched on y e s t e r d a y f o r the b e n e f i t of Mr. 

Anderson who's here today and was not here the o t h e r 

day. I f you encounter a leak i n your f i r s t pond, what 

i s the maximum time t h a t you c o u l d e n v i s i o n f o r 

d r a i n i n g t h a t pond? 

A. Once a g a i n , as I s t a t e d p r e v i o u s l y , i t 

would be c l o s e t o f o u r months. That would g i v e us 

time t o c o n s t r u c t the second pond and t o d r a i n the 

f i r s t pond i n t o the second pond c o m p l e t e l y . I n the 

meantime, e v a p o r a t i o n d u r i n g t h a t process would 

c o n t i n u e , so f o u r months. 

Q. But we went t h r o u g h on Wednesday t h a t , i n 

f a c t , the l i n i n g of your second pond was not p a r t of 
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your c o n t i n g e n c y p l a n ; i s n ' t t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. And, t h e r e f o r e , i t a c t u a l l y may be as long 

as n ine months? 

A. That's the number you threw o u t . I d i d n ' t 

b e l i e v e i t would be t h a t l o n g . 

Q. I th o u g h t you s a i d i t would take n i n e 

months t o evaporate the pond. 

A. I t c o u l d be evaporated i n ni n e months. 

Q. T h e r e f o r e , the maximum l e n g t h of time t h a t 

i t would take would be nine months t o d r a i n the pond. 

A. Okay, the maximum l e n g t h i t c o u l d be would 

be nine months. 

Q. Now, I b e l i e v e you s t a t e d i n your documents 

here someplace t h a t you i n t e n d t o measure the s u l f i d e s 

i n the pond once a month; i s t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. Now, i s t h a t adequate, i n your o p i n i o n , i f 

you s t a r t g e n e r a t i n g hydrogen s u l f i d e ? 

A . Yes. 

Q. Even though i f you have a hydrogen s u l f i d e 

problem, you may need t o add 150,000 g a l l o n s of bleach 

a month? 

A. Once a g a i n , i f y o u ' l l read i n our t r e a t m e n t 

p l a n , y o u ' l l determine the c h l o r i n e demand f o r 
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s u l f i d e s H2S i n o r g a n i c s . 

Q. Now t h e n , you a l s o s t a t e d t h a t you i n t e n d 

t o measure your hydrogen s u l f i d e l e v e l s i n the a i r i n 

t e n t h s of a p a r t per m i l l i o n ; i s t h a t c o r r e c t ? 

A. That i s c o r r e c t . 

Q. B a s i c a l l y , you would not be m o n i t o r i n g 

a n y t h i n g l e s s than o n e - t e n t h of a p a r t per m i l l i o n . 

A. That i s c o r r e c t . 

Q. And where would you be m o n i t o r i n g t h i s ? 

A. As i t s t a t e s i n the document here, the 

sampling p o i n t s w i l l be l o c a t e d on the n o r t h e a s t s i d e 

of the ponds and t a n k s . 

Q. Would t h i s be a t the fence l i n e , b a s i c a l l y ? 

A. No, we are going t o measure i t on the d i k e s 

of the ponds. 

Q. On the d i k e s of the pond i t s e l f ? 

A. T h i s would be the sampling p o i n t s . 

Q. Are you going t o have a d d i t i o n a l m o n i t o r s 

on the fence l i n e , or i s t h a t your whole d e t e c t i o n 

system i s the m o n i t o r s on the d i k e s ? 

A. We w i l l -- as a d a i l y r e c o r d , we w i l l 

m o n i t o r the H2S on the d i k e s . Our requ i r e m e n t t o be 

met i s a t the fence l i n e . So what I'm saying i s t h a t 

i f we have one PPM at the pond, i t should be something 

l e s s than t h a t a t the fence l i n e . 
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Q. Where does your r e q u i r e m e n t t h a t you t a l k 

about come from t h a t you should be m o n i t o r i n g at the 

fence l i n e ? 

A. Through correspondence w i t h the OCD. 

Q. And where i s t h a t ? 

A. This i s the OCD l e t t e r dated November 3 r d , 

1989, on page t h r e e . 

EXAMINEE STOGNER: What e x h i b i t i s t h a t ? 

MR. DEAN: 7. 

EXAMINER STOGNER: Thank you. 

MR. DEAN: I made a l i s t of the order t h a t 

they went i n ; i t ' s a l i t t l e e a s i e r t o d e a l w i t h . 

EXAMINER STOGNER: I'm s o r r y , what pages of 

t h a t e x h i b i t are you r e f e r r i n g t o , Mr. Frank? 

WITNESS: Three. 

MR. HORNER: Where are we cn page thr e e ? 

WITNESS: The second 7-A, about halfway 

down . 

Q. KEy Mr. Horner) So you have agreed t o 

comply w i t h t h i s t h e n ; i s t h a t c o r r e c t ? 

A. That i s c o r r e c t . 

Q. Now, I b e l i e v e you t e s t i f i e d t h a t i n the 

f a c i l i t y , the southwest f a c i l i t y t h a t you own, t h a t i t 

i s c o n s t r u c t e d u s i n g compacted c l a y r a t h e r than l i m e ; 

i s t h a t c o r r e c t ? 
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A. That's c o r r e c t . 

Q. Now, i n f a c t , the f a c i l i t y being c o n s i d e r e d 

here f o r STWD does not use c l a y ; i s t h a t c o r r e c t ? 

A. There i s c l a y i n the subgrade, yes. 

Q. I t ' s not designed l i k e yours where you have 

s u f f i c i e n t amounts of c l a y , or t h e o r e t i c a l l y 

s u f f i c i e n t amounts of c l a y , t o make the s o i l 

impermeable and t h e r e f o r e r e t a i n a l l the substances i n 

the pond? 

A. The l i n e r of t h i s pond i s two p l a s t i c 

l i n e r s , two s y n t h e t i c l i n e r s . 

Q. That's what you're r e l y i n g on r a t h e r than a 

c l a y - t y p e d e s i g n here. 

A. That's c o r r e c t . 

MP.. HORNER: At t h i s t i m e , Mr. Examiner, I 

would l i k e t o o f f e r t o t h i s forum f o r c o n s i d e r a t i o n a 

document e n t i t l e d Court's Amended F i n d i n g s of the Fact 

i n the case of Payne versus Basin D i s p o s a l . I ' d l i k e 

t o ask t h i s forum t o take j u d i c i a l n o t i c e of t h i s 

document. I t ' s a case i n v o l v i n g the Basin D i s p o s a l 

s i t e where they had e v a p o r a t i o n p i t s f o r the 

e v a p o r a t i o n of produced w a t e r s , and the s u r r o u n d i n g 

r e s i d e n t s sued them f o r p e r s o n a l i n j u r i e s due t o the 

hydrogen s u l f i d e c r e a t e d and won a m i l l i o n - d o l l a r 

judgment a g a i n s t Basin D i s p o s a l f o r the i n j u r i e s t h a t 
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these people had s u s t a i n e d . 

I don't know what you would l i k e t o number 

t h a t . I had s t a r t e d out numbering some of these as I 

had some s t i c k e r s t h a t s a i d P l a i n t i f f ' s E x h i b i t on 

them, and I've numbered s e v e r a l of mine w i t h 

P l a i n t i f f ' s E x h i b i t s t i c k e r s . I don't know how you'd 

l i k e t o number t h e s e . 

MR. STOVALL: Mr. Examiner, I do recommend 

t h a t we take t h i s i n t o the r e c o r d , which -- I don't 

know how. 

EXAMINER STOGNER: I can take 

a d m i n i s t r a t i v e n o t i c e of -- i s t h i s judgment number 

CV-875691102, Mr. Horner? 

MR. HORNER: That i s c o r r e c t , Mr. Examiner. 

MR. STOVALL: Do you know what the s t a t u s 

of t h i s judgment i s i n the j u d i c i a l process at t h i s 

t ime ? 

MR. HORNER: Yes, I do. I do have a f i n a l 

judgment t h a t I do i n t e n d t o submit n e x t . And as I 

understand i t , t h e r e i s an appeal ongoing. A l s o , as I 

understand i t , Mr. Dean i s r e p r e s e n t i n g the defendants 

i n t h i s case. 

MR. DEAN: That's i n c o r r e c t , Your Honor. 

That 1s not t r u e . 

MR. HORNER: You d i d r e p r e s e n t the 
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defendants i n t h i s p a r t i c u l a r case, d i d you not? 

MR. DEAN: Uh-huh, f o r about a week. 

MR. STOVALL: You're n o t i n t i m a t e l y 

f a m i l i a r w i t h i t , Mr. Dean? 

MR. DEAN: No, I am i n t i m a t e l y f a m i l i a r 

w i t h i t . I a l s o , f o r the r e c o r d , o b j e c t t o i t being 

a d m i t t e d as i r r e l e v a n t . There's no f o u n d a t i o n t o show 

t h a t the Basin pond i s a n y t h i n g s i m i l a r t o what's 

proposed here, o t h e r than t h a t they h o l d produced 

water, which r e a l l y hasn't even been i n t r o d u c e d as 

proper e v i d e n c e . 

R e a l i z i n g the r u l e s of evidence are not 

s t r i c t l y adhered t o , we're t r y i n g t o go f o r f a i r p l a y , 

t h a t should a l s o apply t o the a p p l i c a n t who has 

n o t h i n g i n common i n terms of ownership, l o c a t i o n , 

d e s i g n , o p e r a t i o n , maintenance, n e g l i g e n c e or a n y t h i n g 

e l s e t h a t ' s found i n t h a t l a w s u i t . There's r e a l l y 

damning f i n d i n g s of f a c t i n t h e r e as t o the o p e r a t i o n , 

none of which are proven i n t h i s r e c o r d today, none of 

which are even h i n t e d a t i n t h i s r e c o r d today, except 

by Mr. Horner's q u e s t i o n s , and he has no evidence t o 

show t h a t t h a t ' s going t o be done. They're t o t a l l y 

i r r e l e v a n t . There's been no f o u n d a t i o n t o show t h a t 

they have any symbolence of r e l e v a n c e t h a t would be 

h e l p f u l t o t h i s h e a r i n g examiner. They're a l s o 
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e x t r e m e l y p r e j u d i c i a l ; i t ' s a l r e a d y been p r e j u d i c e d by 

Mr. Horner's statement about them because i t goes i n t o 

l e n g t h y damages about p l a i n t i f f s we have no evidence 

about here, who don't l i v e around t h i s pond and who 

have n o t h i n g t o do w i t h t h i s pond. So I t h i n k i t ' s 

e x t r e m e l y o u t s i d e even the l a x r u l e s of a d m i n i s t r a t i v e 

h e a r i n g s about evidence and, t h e r e f o r e , f o r the 

r e c o r d , I , a t l e a s t , s t r o n g l y o b j e c t t o them being 

a d m i t t e d . 

ME. STOVALL: There's no need f o r f u r t h e r 

argument on t h a t , Mr. Horner. I t h i n k , a g a i n , the 

examiner i s t a k i n g a d m i n i s t r a t i v e n o t i c e of t h i s . The 

weight and s i g n i f i c a n c e and importance of i t i n terms 

of the f a c t s of t h i s case w i l l be e v i d e n t from the 

document i t s e l f , I b e l i e v e , p r o v i d e d s u f f i c i e n t 

evidence i s made i n t h i s r e c o r d . 

And, Mr. Dean, you c e r t a i n l y have the 

o p p o r t u n i t y t o respond t o a n y t h i n g i n s p e c i f i c i n t h i s 

case, i n the b a s i c case, i f you f e e l i t ' s necessary t o 

help c l a r i f y t h i s r e c o r d . 

One t h i n g I am concerned w i t h , Mr. 

Examiner, and I'm going t o take t h i s o p p o r t u n i t y t o do 

so -- I t h i n k Mr. Dean has touched on t h a t -- i s t h a t 

the c r o s s - e x a m i n a t i o n , at t h i s p o i n t I am concerned 

t h a t perhaps i t i s going t o not h e l p us e s t a b l i s h the 
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standards t h a t we need t o e s t a b l i s h i f t h i s p i t 

f a c i l i t y i s going t o be approved. 

And, Mr. Horner, I would r e a l l y a p p r e c i a t e 

i t i f you would c o n c e n t r a t e your -- do you have any 

witnes s e s t h a t you're prepared t o p r e s e n t t o e s t a b l i s h 

standards and p r e s e n t s c i e n t i f i c , t e c h n i c a l evidence 

e i t h e r i n su p p o r t of d e n i a l of the a p p l i c a t i o n or i n 

e s t a b l i s h i n g adequate standards f o r the p i t ? 

MR. HORNER: I f you w i l l a l l o w me t o 

c o n t i n u e , I do i n t e n d t o do t h a t . I i n t e n d t o not 

w i t h w i t n e s s e s but w i t h these documents. These issues 

were l i t i g a t e d i n t h i s p a r t i c u l a r case. They have 

come up w i t h recommendations r e g a r d i n g the o p e r a t i o n s 

of these types of p i t s , and I do i n t e n d t o address 

those and show how they are s i m i l a r i n the Basin case 

to t h i s p a r t i c u l a r case. And, f u r t h e r , I do i n t e n d t o 

address standards t h a t are on the books by the EIB 

w i t h r e g a r d t o hydrogen s u l f i d e l e v e l s t h a t need t o be 

con s i d e r e d here t h a t were c o n s i d e r e d i n the Basin 

case. And the c o u r t found i n t h a t Basin case t h a t 

they should be complied w i t h by the Basin D i s p o s a l 

o p e r a t o r s . And i n t h a t r e g a r d , they should be 

complied w i t h h e r e . And so I do i n t e n d t o t r y t o get 

to l e v e l s and standards t h a t need t o be adhered t o i n 

t h i s p a r t i c u l a r p r o c e e d i n g w i t h r e s p e c t t o t h i s 
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s p e c i f i c p e r m i t . 

MR. STOVALL: What types of documents are 

you o f f e r ing? 

MR. HORNER: I have the c o u r t ' s amended 

f i n d i n g s of f a c t , t h e f i n a l judgment. I have 

MR. DEAN: Were those not the f i n d i n g s of 

f a c t t h a t you j u s t put in? 

MR. HORNER: Yes, yes. 

MR. DEAN: I f t h e y ' r e a d m i t t e d once --

MR. STOVALL: This i s t i t l e d Amended 

F i n d i n g s of Fa c t . 

MR. HORNER: And then I a l s o have s e v e r a l 

of the EIB a i r q u a l i t y standards t h a t I would l i k e t o 

submit. And they d i r e c t l y address hydrogen s u l f i d e 

l e v e l s and a i r q u a l i t y hydrogen s u l f i d e l e v e l s . 

MR. STOVALL: I s t h i s w i t n e s s necessary t o 

admit EID documents? 

MR. HORNER: What I would l i k e t o do i s 

admit these documents and then use t h i s w i t n e s s t o 

compare what he i n t e n d s t o do w i t h what was a c t u a l l y 

found i n the Basin case, and the problems, and t o 

demonstrate t h a t , i n f a c t , the o p e r a t i o n and desi g n of 

t h i s f a c i l i t y proposed by these people i s e n t i r e l y 

inadequate . 

MR. STOVALL: Mr. Horner, Mr. Dean, l e t ' s 
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address a couple of t h i n g s here a t t h i s p o i n t . We've 

a l r e a d y a d m i t t e d the amended f i n d i n g s of f a c t i n the 

Basin case, w i t h t h e p r o v i s o t h a t w e ' l l review t h a t 

document and dete r m i n e the r e l e v a n c y and s i g n i f i c a n c e 

of t h a t w i t h r e s p e c t t o t h i s s i t u a t i o n . 

You have, you say, the f i n a l judgment i n 

the Basin case? 

MR. HORNER: Yes, I do. 

MR. STOVALL: And, a g a i n , t h a t ' s a document 

of r e c o r d i n the d i s t r i c t c o u r t of San Juan County; i s 

t h a t c o r r e c t . 

MR. HORNER: That's c o r r e c t . 

MR. STOVALL: Mr. Dean, based upon what 

we've a l r e a d y s a i d as f a r as a d m i t t i n g t h a t , t a k i n g 

n o t i c e of i t , a j u d i c i a l d e c i s i o n --

MR. DEAN: You have e v e r y t h i n g t h a t ' s i n 

the judgment i n the c o n c l u s i o n s and f i n d i n g s , and the 

judgment has no -- I t h i n k i t j u s t s e t s out the amount 

of money and whether or not they can c o n t i n u e the 

pond, as I r e c a l l . I ' d have the same o b j e c t i o n , but I 

see your po i n t . 

MR. HORNER: I n a d d i t i o n , the r e s t r i c t i o n s 

on the o p e r a t i o n of the f a c i l i t y are again s p e l l e d out 

i n the f i n a l judgment. 

MR. STOVALL: Again, I t h i n k we can take i t 
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i n t o the r e c o r d , Mr. Examiner, w i t h the u n d e r s t a n d i n g 

t h a t -- re c o g n i z e t h a t i t ' s not n e c e s s a r i l y b i n d i n g on 

t h i s d i v i s i o n , and i t i s a ma t t e r of i n f o r m a t i o n which 

w i l l be used t o make a f i n a l d e c i s i o n h e r e . 

Now, the o t h e r items you have are EID 

sta n d a r d s ; i s t h a t c o r r e c t ? 

MR. HORNER: That's c o r r e c t . 

MR. STOVALL: Have you shown those t o Mr. 

Dean yet? 

MR. HORNER: Yes, I have. 

MR. STOVALL: Have you had a chance t o 

review them, Mr. Dean? 

MR. DEAN: Yes. 

MR. STOVALL: May I see them, please? 

MR. HORNER: This i s the f i n a l judgment I 

was t a l k i n g about. I n o t i c e d l a s t n i g h t I 

i n a d v e r t e n t l y somehow missed page two. I d i d n ' t 

s t a b l e i t t o g e t h e r . A l t h o u g h i n r e v i e w i n g the most 

o r i g i n a l I have, t h e r e was n o t h i n g r e l e v a n t i n page 

two t o what I wanted t o d i s c u s s here. But I do have a 

copy of page two i f you'd l i k e t o r e f e r t o i t . 

I n a d d i t i o n , I'm handing you -- may the 

re c o r d r e f l e c t t h a t I'm handing you a document t h a t I 

had l a b e l e d P l a i n t i f f ' s E x h i b i t Number 3, which i s the 

EIB A i r Q u a l i t y C o n t r o l R e g u l a t i o n Number 201; and 
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P l a i n t i f f ' s E x h i b i t Number A, which i s EIB A i r Q u a l i t y 

C o n t r o l R e g u l a t i o n Number 627 and Number 628; and 

P l a i n t i f f ' s E x h i b i t Number 5, which i s A i r Q u a l i t y 

C o n t r o l R e g u l a t i o n Number 702; and P l a i n t i f f ' s E x h i b i t 

Number 6, which i s A i r Q u a l i t y C o n t r o l R e g u l a t i o n 

Number 705; and P l a i n t i f f ' s E x h i b i t Number 7, which i s 

A i r Q u a l i t y C o n t r o l R e g u l a t i o n Number 707. 

MR. STOVALL: These are r e g u l a t i o n s adopted 

by the E n v i r o n m e n t a l Improvement Board of the s t a t e of 

New Mexico; i s t h a t c o r r e c t . 

MR. HORNER: That's c o r r e c t . 

MR. STOVALL: Let me look a t those 

document s 

MR. HORNER: Here's a whole s e t . A c t u a l l y , 

i f I c o u l d have t h a t amended f i n d i n g s of f a c t back, 

I ' l l g i v e you one t h a t i s marked P l a i n t i f f ' s E x h i b i t 

Number 1 and a f i n a l judgment t h a t i s marked 

P l a i n t i f f ' s E x h i b i t Number 2 t h a t does have page two, 

and a t l e a s t they w i l l be marked and i n d i c a t e d f o r the 

rec o r d . 

MR. STOVALL: I don't t h i n k t h e r e ' s any 

doubt t h a t t h i s d i v i s i o n can take a d m i n i s t r a t i v e 

n o t i c e of an a c t of r e g u l a t i o n s of o t h e r s t a t e 

agencies. Do you understand t h a t these r e g u l a t i o n s 

are not f i r s t , t h e y ' r e not b i n d i n g on the OCD; 
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second, t h a t the OCD would have no a u t h o r i t y t o 

en f o r c e those r e g u l a t i o n s ? And I note again t h a t we 

do not have j u r i s d i c t i o n t o e n f o r c e a i r q u a l i t y 

s t a n d a r d s , nor do we have the c a p a b i l i t y . 

MR. HORNER: I n t h a t r e g a r d , t h e r e are 

s e v e r a l concerns I ' d l i k e t o address a t t h i s p o i n t , 

and t h a t i s the r e g u l a t i o n s t h a t I have j u s t g i v e n you 

i n d i c a t e t h a t t h i s type of f a c i l i t y does need a p e r m i t 

from the EIB and, t h e r e f o r e , the EIB would be charged 

w i t h e n f o r c i n g these r e g u l a t i o n s , as I understand i t , 

would r e g u l a t e t h i s f a c i l i t y t h r o u g h the p e r m i t 

process i n r e q u i r i n g the a p p l i c a n t t o demonstrate t h a t 

they would comply w i t h these EIB r e g u l a t i o n s i n the 

p e r m i t p r o c e s s . 

As I und e r s t a n d , the problem t h a t a r i s e s i s 

f o r some reason t h e r e i s some s o r t of u n d e r s t a n d i n g 

between the OCD and the EIB t h a t the OCD w i l l be the 

e n t i t y t h a t r e g u l a t e s and p e r m i t s t h i s f a c i l i t y , t o 

the e x c l u s i o n of the EIB; and, t h e r e f o r e , the EIB w i l l 

not be r e q u i r e d t o p e r m i t t h i s f a c i l i t y because the 

OCD i s a p p a r e n t l y going t o take t h a t r o l e . And, 

t h e r e f o r e , the way i t s t a n d s , the EIB, not i s s u i n g 

t h e i r own p e r m i t , w i l l not be i n a p o s i t i o n then t o 

seek compliance w i t h t h e i r own r e g u l a t i o n s . 

T h e r e f o r e , i t ' s going t o be incumbent upon the OCD, 
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s i n c e they are assuming the p e r m i t p r o c e s s , t o i n s u r e 

t h a t t h i s p a r t i c u l a r a p p l i c a n t complies w i t h the EIB 

r e g u l a t i o n s . 

E i t h e r t h a t , or t h i s p r o c e e d i n g would be 

b i f u r c a t e d a t l e a s t t o the e x t e n t t h a t t h i s a p p l i c a n t 

should be r e q u i r e d t o go b e f o r e the EIB and o b t a i n a 

p e r m i t t h e r e . What we have here i s a s i g n i f i c a n t 

p o t e n t i a l f o r a i r p o l l u t i n g c o n t a m i n a t i o n i n t h i s 

p a r t i c u l a r area from t h i s f a c i l i t y t h a t , as I 

understand Mr. S t o v a l l ' s comments, s a i d i s not w i t h i n 

the j u r i s d i c t i o n of OCD, a l t h o u g h by the OCD assuming 

j u r i s d i c t i o n , they are e l i m i n a t i n g the EIB from 

i n s u r i n g t h a t the a i r q u a l i t y w i l l be p r o t e c t e d i n the 

fac i 1 i t y . 

So we've got a problem t h a t needs t o be 

addressed. And i t l o o k s l i k e t o me l i k e the 

a p p r o p r i a t e way t o do i t i s f o r the OCD, i n t h i s 

p a r t i c u l a r case, or i n the case of these e v a p o r a t i o n 

p i t s , i s t o assume r e s p o n s i b i l i t y f o r the a i r q u a l i t y 

c o n t r o l r e g u l a t i o n s . 

MR. STOVALL: Mr. Horner, a p p a r e n t l y your 

u n d e r s t a n d i n g of the law and ours i s somewhat 

d i f f e r e n t . I understand a c t u a l l y these f a c i l i t i e s are 

not r e q u i r e d t o be p e r m i t t e d by EIB. And EIB -- I 

assume the r e g u l a t i o n s w i l l speak f o r themselves, I ' l l 
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have t o review them and determine t h a t . And, a g a i n , 

i t would -- they would o n l y be a d v i s o r y i n n a t u r e as 

f a r as t h i s agency i s concerned. But my u n d e r s t a n d i n g 

i s t h a t those standards are recommendations and not 

mandatory s t a n d a r d s , nor do they r e q u i r e any s o r t of 

p e r m i t t i n g or f o r m a l a p p r o v a l by EIB or by OCD a c t i n g 

on b e h a l f of EIB. 

MR. HORNER: I f I may d i r e c t your a t t e n t i o n 

t o the document marked as P l a i n t i f f ' s E x h i b i t Number 

5, which i s 

MR. DEAN: I s t h e r e a copy of these t h a t I 

co u l d have? 

MR. HORNER: Yes. As a ma t t e r of f a c t , 

here's a whole s t a c k . 

MR. HORNER: Again d i r e c t i n g your a t t e n t i o n 

t o P l a i n t i f f ' s E x h i b i t Number 5, which i s A i r Q u a l i t y 

C o n t r o l R e g u l a t i o n Number 702-A, i f I may read t o you, 

the t i t l e of 702 i s A i r Q u a l i t y C o n t r o l R e g u l a t i o n s 

702 P e r m i t s . "A" s t a t e s , "Any person c o n s t r u c t i n g or 

m o d i f y i n g any new source of an a i r c o n t a m i n a n t , which 

source, i f i t were u n c o n t r o l l e d , would r e s u l t i n an 

emission of a contaminant g r e a t e r than t e n pounds per 

hour or 25 tons per year, or would r e s u l t i n the 

emission of a hazardous a i r p o l l u t a n t , must o b t a i n a 

p e r m i t from the department p r i o r t o the c o n s t r u c t i o n 
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or m o d i f i c a t i o n . " So t h i s i s r e q u i r i n g i n the case of 

hydrogen s u l f i d e emissions t h a t a p e r m i t be o b t a i n e d . 

MR. STOVALL: Do you happen t o have the 

r e g u l a t i o n r e l a t i n g t o the d e f i n i t i o n of contaminant? 

MR. HORNER: W e l l , I have as P l a i n t i f f ' s 

E x h i b i t Number 3, I b e l i e v e , A i r Q u a l i t y C o n t r o l 

R e g u l a t i o n Number 201, which would be C-2 on page 2, 

"A: For the s t a t e , except the Pecos Permian Basin 

I n t r a s t a t e A i r Q u a l i t y C o n t r o l Region, one hour 

average, not t o be exceeded more than once per year, 

.01 p a r t s per m i l l i o n . " That's f o r hydrogen s u l f i d e . 

MR. STOVALL: I t h i n k , Mr. Horner, what I'm 

going t o recommend a t t h i s time w i t h r e s p e c t t o the 

a i r q u a l i t y issues and the a p p l i c a b i l i t y of the a i r 

q u a l i t y r e g u l a t i o n s of the E n v i r o n m e n t a l Improvement 

Board and the r e l a t i o n s h i p between OCD and EIB, I'm 

going t o ask you subsequent t o t h i s h e a r i n g t o p r o v i d e 

us w i t h a l e g a l b r i e f i n g on t h i s i s s u e . O t h e r w i s e , we 

cou l d spend a l o t of time here and take a shotgun 

approach and would not e d i f y us ade q u a t e l y on t h i s 

i s s u e . I f these r e g u l a t i o n s are going t o be 

i m p l i c a t e d i n our d e c i s i o n , I want t o know under what 

l e g a l a u t h o r i t y we're going t o do so. And so a t t h i s 

t i m e , t h a t ' s my recommendation t o the examiner, i s 

t h a t we w i l l ask you t o b r i e f t h a t subsequent t o t h i s 
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h e a r i n g . W e ' l l d i s c u s s b r i e f i n g and submission 

schedules at t h a t t i m e . 

MR. HORNER: I f I may j u s t q u i c k l y address 

a couple of the p e r t i n e n t p o i n t s i n t h i s i n f o r m a t i o n 

-- I t o t a l l y understand t h a t you would l i k e t o have 

the whole t h i n g b r i e f e d , and I w i l l do t h a t . But 

P l a i n t i f f ' s E x h i b i t Number 6, A i r Q u a l i t y C o n t r o l 

R e g u l a t i o n Number 705-A r e q u i r e s t h a t "no person s h a l l 

o perate a s t a t i o n a r y or immobile source of an a i r 

contaminant t o which a p p l i e s an a i r q u a l i t y c o n t r o l 

r e g u l a t i o n and imposes an emission l i m i t a t i o n or o t h e r 

r e q u i r e m e n t upon the source on a s p e c i f i c date which 

occurs a f t e r January 1, 1974, and more than one year 

from the e f f e c t i v e date of the r e g u l a t i o n u n l e s s the 

source i s o p e r a t i n g under a schedule of compliance 

adopted by the board p u r s u a n t t o t h i s s e c t i o n or 

unless the person o p e r a t i n g the s t a t i o n a r y or immobile 

source has c e r t i f i e d t o the board t h a t the source i s 

complying w i t h the r e q u i r e m e n t s of the r e g u l a t i o n . " 

So, b a s i c a l l y , a g a i n , t h a t i s saying t h a t 

anyone who i s o p e r a t i n g some s o r t of a source w i t h 

r e s p e c t t o which t h e r e i s an a i r q u a l i t y c o n t r o l 

r e g u l a t i o n must c e r t i f y t o the EIB t h a t they are 

complying w i t h the s p e c i f i c a i r q u a l i t y c o n t r o l 

r e g u l a t i o n , which, i n t h i s case, i s A i r Q u a l i t y 
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C o n t r o l R e g u l a t i o n 2 0 1 , w h i c h r e q u i r e s .01 p a r t s p e r 

m i l l i o n . 

MR. STOVALL: We do n o t e n f o r c e EIB 

r e g u l a t i o n s , u n l e s s you can e d u c a t e us and i t ' s 

q u i t e p o s s i b l e t o d e m o n s t r a t e -- under what a u t h o r i t y 

we a r e r e s p o n s i b l e f o r e n f o r c e m e n t o f t h e s e EIB 

r e g u l a t i o n s . I f , i n f a c t , y o u r i n t e r p r e t a t i o n i s 

c o r r e c t , we may have an EIB i s s u e t h a t you have t o 

d e a l w i t h . 

MR. HORNER: T h a t ' s c o r r e c t . I would a l s o 

l i k e t o q u i c k l y a d d r e s s y o u r a t t e n t i o n t o t h a t 

document marked as P l a i n t i f f ' s E x h i b i t Number 2, t h e 

f i n a l j u d g m e n t i n t h e B a s i n c a s e , on page t h r e e , under 

t h e o r d e r p o r t i o n o f t h a t , i t e m number e i g h t . And i t 

i s under t h e o r d e r p a r t i t s a y s , " I t i s f u r t h e r 

o r d e r e d , a d j u d g e d and ag r e e d and t h e d e f e n d a n t s may 

o p e r a t e t h e i r p r o d u c e d w a t e r d i s p o s a l f a c i l i t y o n l y 

under t h e f o l l o w i n g c o n d i t i o n s ; " o f w h i c h number e i g h t 

s t a t e s , " C o n t i n u e m o n i t o r i n g e m i s s i o n s o f hy d r o g e n 

s u l f i d e and l i m i t such e m i s s i o n s t o .01 p a r t s p e r 

m i l l i o n i n c o m p l i a n c e w i t h t h e a m b i e n t a i r q u a l i t y 

s t a n d a r d s as p r o m u l g a t e d by t h e E n v i r o n m e n t a l 

Improvement Board o f t h e S t a t e o f New Me x i c o under i t s 

A i r Q u a l i t y C o n t r o l R e g u l a t i o n 201 d a t e d June 1 5 t h , 

19 8 1 . " 
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MR. STOVALL: Again, I don't know t h a t t h a t 

imposes a sta n d a r d on the OCD f o r a p p r o v a l of t h i s 

p e r m i t . A gain, I t h i n k t h a t ' s something you can 

i n c l u d e w i t h i n your b r i e f . 

MR. HORNER: I t d e f i n i t e l y d i d impose a 

standard on the Basin o p e r a t o r s . 

MR. STOVALL: No doubt about t h a t . 

MR. HORNER: And so the c o u r t , a f t e r 

l i s t e n i n g t o a l l the t e s t i m o n y , decided t h a t was the 

a p p r o p r i a t e s t andard t o be u s i n g w i t h r e g a r d t o these 

produced water f a c i l i t i e s . 

MR. STOVALL: What I'm t r y i n g t o do i s I'm 

t r y i n g t o make sure t h a t we get the focus of t h i s 

h e a r i n g back on what we have j u r i s d i c t i o n o v er. I'm 

concerned about spending s u b s t a n t i a l time a d d r e s s i n g 

something t h a t we can't do a n y t h i n g about anyway. 

D i s t r i c t c o u r t , of course, i s a g e n e r a l j u r i s d i c t i o n 

c o u r t . They don't have l i m i t a t i o n s on t h e i r 

a u t h o r i t y . They had j u r i s d i c t i o n over B a s i n , t h e r e ' s 

no q u e s t i o n about t h a t . Basin was a defendant i n the 

case. And t h i s order was i s s u e d , I assume, based upon 

evidence p r e s e n t e d i n the Basin case. 

MR. HORNER: That's c o r r e c t . 

MR. STOVALL: I f t h e r e i s t o be any 

i m p o s i t i o n of the standards imposed by the c o u r t i n 
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the Basin case by t h i s d i v i s i o n i n t h i s p r o c e e d i n g , I 

need t o know two t h i n g s ; one i s what j u r i s d i c t i o n do 

we have t o impose those s t a n d a r d s -- and t h a t ' s the 

issue t h a t we've a l r e a d y d i s c u s s e d your b r i e f i n g ; and 

the second i s then what evidence do we have t o sup p o r t 

the i m p o s i t i o n of those s t a n d a r d s upon t h i s 

a p p l i c a t i o n . Which leaves us w i t h a b i t of a 

p r o c e d u r a l d i f f i c u l t y . We're a t the e v i d e n t i a r y 

h e a r i n g t o d a y , and i f -- but i f we don't have 

j u r i s d i c t i o n , why should we spend our time t a k i n g 

ev idence? 

The second p a r t t h a t I'm a l i t t l e b i t 

concerned w i t h , because I t h i n k i t c o u l d be a very 

p r o t r a c t e d process and c o m p l i c a t e r a t h e r than a i d the 

examiner i n making a d e c i s i o n , i s the use of Mr. Frank 

t o i n t r o d u c e t h a t e vidence. 

MR. HORNER: W e l l , I'm not a s k i n g , 

o b v i o u s l y , Mr. Frank t o i n t r o d u c e t h i s e v i d e n c e . I 

have i n t r o d u c e d t h i s evidence s t a n d i n g on i t s own, 

seeking a d m i n i s t r a t i v e n o t i c e . From t h e r e , what I 

would l i k e t o do f o r a few minutes i s I ' d l i k e t o go 

throug h the f i n d i n g s of f a c t i n t h i s Basin case t o 

demonstrate what they a c t u a l l y found t h e r e and the 

problems t h a t were c r e a t e d -- and you're going t o see 

the s i m i l a r i t i e s between the Basin o p e r a t i o n and what 
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t h e y ' r e p r o p o s i n g h e r e t o d a y and f r o m t h a t 

p e r s p e c t i v e , t h e n ask Mr. Fra n k s i m p l y t o a d d r e s s how 

t h e p r e s e n t f a c i l i t y i s g o i n g t o be o p e r a t e d w i t h 

r e s p e c t t o how t h e B a s i n f a c i l i t y was o p e r a t e d . I'm 

n o t a s k i n g Mr. Frank t o be an e x p e r t on t h i s B a s i n 

f a c i l i t y or on what happened i n t h i s B a s i n c a s e . 

MR. STOVALL: C o r r e c t me i f I'm wrong, was 

t h e r e some d i s c u s s i o n Wednesday w i t h Mr. Frank 

r e g a r d i n g h i s knowledge o f B a s i n and t h e i r 

o p e r a t i o n s ? 

MR. HORNER: There was; and I b e l i e v e t h a t 

he s a i d he had some knowledge o f what was g o i n g on, 

b u t he was n o t i n v o l v e d i n t h e d e s i g n o f t h a t 

f a c i l i t y ; i s t h a t c o r r e c t ? 

MR. FRANK: T h a t ' s c o r r e c t . 

MR. HORNER: And p r o b a b l y n o t i n v o l v e d i n 

th e o p e r a t i o n o f t h e f a c i l i t y ; i s t h a t c o r r e c t ? 

MR. FRANK: None w h a t s o e v e r . 

MR. HORNER: And n o t i n v o l v e d i n t h e 

o w n e r s h i p o f t h a t f a c i l i t y ; i s t h a t c o r r e c t ? 

MR. FRANK: No. 

MR. STOVALL: I t h i n k , Mr. H o r n e r , what I 

would p r e f e r t o see you do i s , i f t h e r e ' s some way you 

can do i t , g e t us more d i r e c t l y t o a s s i s t i n t h e 

de v e l o p m e n t I d o n ' t want t o go t h r o u g h t h i s 
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d e c i s i o n which i s now i n the r e c o r d , and we can read 

i t . 

MR. HORNER: What I would l i k e t o do b e f o r e 

we go d i r e c t l y t o the standards i s go more 

s p e c i f i c a l l y t o the problems these f a c i l i t i e s c r e a t e 

which are addressed i n the Basin f i n d i n g s ; and then 

what we can do i s , i f you'd l i k e , l e t Mr. Frank and 

Mr. Dean t r y t o demonstrate how t h a t doesn't apply 

here, and I w i l l demonstrate how i t does apply here. 

But i t has been f u l l y l i t i g a t e d i n t h i s case a f t e r a 

few years of o p e r a t i o n , and i t does demonstrate the 

problems t h a t these f a c i l i t i e s c r e a t e , and t h e r e f o r e 

i t can g i v e t h i s forum a very good p e r s p e c t i v e of what 

you're a c t u a l l y d e a l i n g w i t h h e r e . Rather than 

d e a l i n g b l i n d w i t h what may happen i n a few ye a r s , 

t h i s demonstrates what a c t u a l l y occurs w i t h these 

f a c i l i t i e s . 

MR. DEAN: May I speak f o r a minute? 

MR. STOVALL: Please, Mr. Dean. 

MR. DEAN: I'm s i t t i n g here t h i n k i n g I'm i n 

a d i s t r i c t c o u rtroom somewhere w i t h a judge who has a 

standard t o decide t h i n g s ; and we're n o t . This i s a 

he a r i n g t o determine f a c t s on t h i s a p p l i c a t i o n t o see 

whether or not and under what c o n d i t i o n s i t should be 

g r a n t e d . 
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Mr. Horner i s t r e a t i n g i t as though i t ' s a 

s u i t . He doesn't want the pond t h e r e , h i s c l i e n t s 

don't want t h e pond t h e r e . I a p p r e c i a t e t h a t . There 

hasn't been one f a c t t h a t he's e l i c i t e d t h a t has 

a n y t h i n g t o do w i t h whether or not t h i s pond i s 

t e c h n i c a l l y designed r i g h t . He's s i m p l y 

c r o s s - e x a m i n i n g my w i t n e s s e s , a s k i n g them the same 

q u e s t i o n s t h a t are i n evidence over and over and 

l i s t e n i n g t o the same response, w a s t i n g t h i s body's 

t i m e , our time and our money w h i l e we s i t here w h i l e 

he does i t . 

I t would be a s i m p l i e r m a t t e r t o ask Mr. 

Anderson of s t a f f i f he took the Basin case i n t o 

c o n s i d e r a t i o n when he wrote these l e t t e r s back and 

f o r t h . And I t h i n k I can s a f e l y say t h a t he c e r t a i n l y 

d i d . 

There's been no f o u n d a t i o n t h a t t h i s pond 

has a n y t h i n g t o do w i t h the Basin pond. I n f a c t , i f 

the Basin case hadn't happened, we wouldn't have t o do 

any of these t h i n g s t h a t are a l l s e t out on these 

disgrams and s t u f f . I f Mr. Horner had spent the time 

t o prepare h i s case, he'd know t h a t ; and he would have 

some w i t n e s s e s t o say maybe what the des i g n should or 

sh o u l d n ' t be. As I understand i t , he doesn't a n y t h i n g 

l i k e t h a t . He's si m p l y t r y i n g , i n my o p i n i o n , t o 
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d e l a y t h i s whole proceeding and waste our time w h i l e 

he asks the q u e s t i o n s t h a t are i n evi d e n c e , the 

answers are i n evidence of t h i s w i t n e s s , and I assume 

the o t h e r two wi t n e s s e s I i n t e n d t o c a l l over and over 

and over. Quite f r a n k l y , t h a t ' s n o t f a i r . I f he has 

some evidence and he has some d e s i g n t h i n g s he wants 

t o p r e s e n t , f i n e , I'm w i l l i n g t o l i s t e n t o him. Quite 

f r a n k l y , my c l i e n t i s w i l l i n g t o comply w i t h them i f 

t h e y ' r e shown t h a t t h e y ' l l do b e t t e r . I don't have a 

problem w i t h t h a t . 

I am i n t i m a t e l y f a m i l i a r w i t h the Basin 

case, and I know t h a t the t h i n g s t h a t I read i n t h a t 

judgment which has n o t h i n g t o do w i t h t h i s case except 

perhaps i n a very s m a l l c o n d i t i o n t h a t what they found 

t h a t caused the problem might have some re l e v a n c e 

here, t h a t they d i d n ' t m o n i t o r the l o a d s , t h a t they 

took any load -- they d i d n ' t t e s t any loads u n t i l they 

had a problem -- they d i d n ' t even have a t e s t e r out 

t h e r e u n t i l they had a problem, s u r e , I t h i n k t h a t ' s 

what's taken i n t o c o n s i d e r a t i o n i n our a p p l i c a t i o n and 

Mr. Anderson's and t h i s commission's recommendations. 

We should get t o t h a t . 

And i f we c o n t i n u e t o d i v e r g e o f f and waste 

hour a f t e r hour, I'm going t o be up and down 

o b j e c t i n g . Quite f r a n k l y , we're w a s t i n g t i m e . And 
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i t ' s n ot f a i r t o the a p p l i c a n t t o s i t here 200 m i l e s 

from t h e i r b u s i n e s s , paying e x p e r t w i t n e s s e s t o s i t 

here w h i l e Mr. Horner prepares h i s case and t r i e s t o 

f i n d some p o i n t which he can hang h i s hat on. I f he 

has an EIB problem, I suggest he go t o EIB. The 

i n i t i a l s here are OCD. And, q u i t e f r a n k l y , I don't 

t h i n k he can b r i e f t h a t issue t h a t OCD has a n y t h i n g t o 

do w i t h t h a t . I f he t h i n k s we're supposed t o get a 

p e r m i t , then t h e r e are c e r t a i n l y c i v i l remedies 

a v a i l a b l e t o him t o make me do t h a t . That's something 

he should do. I don't have a problem w i t h t h a t . This 

i s n ' t the pla c e t o do i t . We're j u s t s i t t i n g here on 

dead c e n t e r . We're not r e a l l y g e t t i n g anywhere. 

MR. STOVALL: Mr. Horner. 

MR. HORNER: I f I may respond. Mr. Dean 

j u s t p i c k e d s p e c i f i c items from t h i s c o u r t ' s f i n d i n g 

and t r i e d t o i n d i c a t e how they d i d n ' t a p p l y . I f you 

would a l l o w me, I w i l l go i n t o t h i s p a r t i c u l a r f i n d i n g 

and demonstrate how the m a j o r i t y of i t does apply and 

how these f a c i l i t i e s are dangerous t o s u r r o u n d i n g 

r e s i d e n t s , and n o t w i t h i n a q u a r t e r m i l e r a d i u s t h a t 

these people t a l k e d about, or a h a l f m i l e r a d i u s , but 

w i t h i n a one-and-a-half m i l e r a d i u s , which does 

encompass F l o r a V i s t a and a l l these o t h e r people 

around, and t h a t these f a c i l i t i e s make people s i c k , 
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t h a t hydrogen s u l f i d e k i l l s p e o p l e . 

MR. STOVALL: Mr. Horner, l e t me c u t ycu 

o f f r i g h t h ere. I can assure you t h a t t h e d i v i s i o n i s 

w e l l aware t h a t hydrogen s u l f i d e i s a dangerous 

substance. I w i l l say and we w i l l have Mr. 

Anderson as a w i t n e s s on the stand t o d i s c u s s the 

awareness by t h i s d i v i s i o n and the e n v i r o n m e n t a l 

bureau i n the Basin case. I w i l l say on the r e c o r d 

now t h a t we knew t h a t Basin D i s p o s a l got sued and t h a t 

they l o s t i n the d i s t r i c t c o u r t . 

My u n d e r s t a n d i n g t h a t our bureau had n o t , 

p r i o r t o t h i s t i m e , been able t o o b t a i n a copy of the 

c o u r t ' s judgment. I n the course of t h i s p roceeding 

I'm going t o ask some of our bureau s t a f f t o look at 

the judgment and the f i n d i n g s of f a c t and review 

t h a t . And I t h i n k , t o a c e r t a i n e x t e n t , I agree w i t h 

Mr. Dean t h a t perhaps t h r o u g h the use of the d i v i s i o n 

t e c h n i c a l s t a f f we can address those concerns b e t t e r 

than w i t h Mr. Frank. 

The r e a l concern w i t h -- l e t me back up and 

r e t r a c t t h a t . I would very much l i k e your a s s i s t a n c e 

i n h e l p i n g us t o d e f i n e and e s t a b l i s h s c i e n t i f i c a l l y 

sound s t a n d a r d s . And the q u e s t i o n i s — one of the 

issues t h a t has t o be looked a t , I t h i n k , i s t h a t we 

do have some concern about the H2S, o t h e r procedures 
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which can p r e v e n t dangerous c o n c e n t r a t i o n s of H2S. 

And I ' d l i k e t o go i n t o t h a t w i t h t e c h n i c a l p e o p l e . 

We want some h e l p d e v e l o p i n g standards on t h a t i s s u e . 

I don't t h i n k we're g e t t i n g i t t h r o u g h t h i s 

c r o s s - e x a m i n a t i o n a t t h i s p o i n t . 

MR. HORNER: W e l l , I need t o get t h r o u g h 

the c r o s s - e x a m i n a t i o n t o demonstrate the problems and 

to demonstrate what we're l o o k i n g at i n t h i s 

p a r t i c u l a r case, and then I do i n t e n d t o address those 

t h i n g s ; but I need t o b u i l d a f o u n d a t i o n t o get 

t h e r e . For i n s t a n c e , one of the t h i n g s I would l i k e 

t o b r i n g t o your a t t e n t i o n here i s on the f i n d i n g s , 

page t h r e e , i t e m number ten says l o c a t i o n , d e s i g n , 

c o n s t r u c t i o n , o p e r a t i o n of the f a c i l i t y were approved 

by the OCD, were i n compliance w i t h a l l a p p l i c a b l e 

p e r m i t s , r u l e s , r e g u l a t i o n s and c r i t e r i a of the OCD, 

and i t s t i l l i n j u r e d the s u r r o u n d i n g people because 

they weren't l o o k i n g a t the a i r q u a l i t y , they weren't 

r e q u i r i n g any k i n d of r e s t r i c t i o n on H2S emissions or 

compliance w i t h any r e g u l a t i o n s , and they i n j u r e d a 

l o t of peop l e . And so, as I understand i t here, and 

what's going on here , we can have compliance w i t h the 

OCD r e g u l a t i o n s on the design of waste d i s p o s a l p i t s 

and s t i l l i n j u r e a l o t of pe o p l e . 

MR. STOVALL: I don't b e l i e v e t h a t -- i f 
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the f a c t o r s c a u s i n g the i n j u r y are o u t s i d e the 

j u r i s d i c t i o n of the OCD t h a t may be an i s s u e , and I 

t h i n k we've addressed the q u e s t i o n of whether EIB may 

be p r o p e r l y i n v o l v e d i n t h i s or n o t . And I'm asking 

-- t h a t ' s a l e g a l i s s u e which we need t o be addr e s s i n g 

subsequent t o t h i s h e a r i n g . 

MR. HORNER: This i s what you want b r i e f e d , 

as I un d e r s t a n d . 

MR. STOVALL: That's c o r r e c t . 

MR. HORNER: But i n the meantime, we do 

have a c o n s i d e r a b l e amount of evidence here t h a t we 

can look a t w i t h r e g a r d t o how these f a c i l i t i e s are 

operated and the dangers they pose t o s u r r o u n d i n g 

r e s i d e n t s . And i n t h i s p a r t i c u l a r case, i t was a l l 

l i t i g a t e d , they came up w i t h t h e i r l i m i t a t i o n s on the 

o p e r a t i o n of t h i s f a c i l i t y i n order t o t r y t o make i t 

s a f e r . I have problems w i t h the f a c t t h a t they cannot 

do t h a t . 

MR. STOVALL: Let me stop you r i g h t t h e r e 

f o r j u s t a moment. I t h i n k you've h i t a very 

s i g n i f i c a n t p o i n t , i s t h a t i t was l i t i g a t e d . That 

means t h e r e was f a c t u a l evidence p r e s e n t e d b e f o r e the 

d i s t r i c t c o u r t . Again, f o r the sake of p r e s e r v i n g 

t h i s r e c o r d and making i t somewhat u s e f u l t o the 

examiner, I'm wondering i f , t o the e x t e n t t h a t we can 
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make any a n a l y s i s and c o m p a r i s o n , t h a t t h e p r o p e r way 

t o do so i s w i t h t h e use o f t h e OCD t e c h n i c a l s t a f f 

r e v i e w i n g t h e i r e s t a b l i s h m e n t o f s t a n d a r d s , based upon 

t h e knowledge t h a t t h e y m i g h t have o f t h e B a s i n c a s e . 

And I'm c o n c e r n e d -- t o t h e e x t e n t t h a t we d o n ' t have 

t h e f a c t u a l i n f o r m a t i o n w h i c h t h e d i s t r i c t c o u r t had 

b e f o r e i t , i t ' s g o i n g t o be v e r y d i f f i c u l t f o r us t o 

e v a l u a t e i n f o r m a t i o n w h i c h i s n ' t t h e r e . 

MR. HORNER: What I ' v e t r i e d t o do i s 

p r o v i d e you w i t h a f i n d i n g w h i c h i s t h e b o t t o m l i n e o f 

t h e s i f t i n g o f a l l t h e i n f o r m a t i o n t h a t t h e y o b t a i n e d 

and what t h e c o u r t f o u n d was t h e c a s e . And I do agre e 

t h a t you need t h e OCD s t a f f i n v o l v e d . T h i s i s what I 

was c o m p l a i n i n g a b o u t on Wednesday. I'm g l a d t o see 

them h e r e t o d a y because I do want t h e i r i n p u t . 

But one o f t h e t h i n g s t h a t y o u ' r e t a l k i n g 

a b o u t h e r e i s t h e OCD s t a f f i s a l s o h a n d c u f f e d t o o n l y 

l o o k i n g -- o n l y a b l e t o l o o k a t t h i s p a r t i c u l a r p e r m i t 

w i t h i n t h e g u i d e l i n e s o f t h e OCD r e g u l a t i o n s , w h i c h as 

i s d e m o n s t r a t e d i n t h i s p a r t i c u l a r B a s i n case t h a t t h e 

OCD r e g u l a t i o n s were n o t s u f f i c i e n t t o p r o t e c t t h e 

p u b l i c . And t h e s e t y p e s o f i s f u e s I w o u l d l i k e t o g e t 

t o and j u s t show you what's i n h e r e . And I t h i n k i t ' s 

g o i n g t o be v e r y e n l i g h t e n i n g f o r y o u . You may s t i l l 

have y o u r p r o b l e m w i t h y o u r j u r i s d i c t i o n and t h e 
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r e l a t i o n s h i p s or i n t e r - r e l a t i o n s h i p s between the OCD 

and the EIB, t h a t ' s e n t i r e l y p o s s i b l e , and needs t o be 

worked o u t . But I would l i k e t o demonstrate t h a t 

these f a c i l i t i e s do cause problems i n the area, 

s i g n i f i c a n t problems. 

MR. DEAN: I o b j e c t . The Basin f a c i l i t y 

caused problems i n the area. 

MR. HORNER: And I w i l l demonstrate how 

what t h e y ' r e p l a n n i n g on doing here l o o k s l i k e what 

the Basin f a c i l i t y was doing when i t was caus i n g the 

problems. And I would l i k e t o demonstrate t h a t , i f 

y o u ' l l l e t me go i n t o i t . 

MR. DEAN: The Basin judgment i s on appeal, 

i t ' s n ot f i n a l . I t ' s bonded, i t hasn't been 

c o l l e c t e d , and i t ' s b a s i c a l l y j u s t s i t t i n g t h e r e as a 

s t a y . No one's done a n y t h i n g e l s e t o e n f o r c e i t . And 

th e r e are l e t t e r s of c r e d i t , s u b s t a n t i a l l e t t e r s of 

c r e d i t , t o p r e v e n t the enforcement of t h a t judgment, 

the monetary p a r t of i t . I t ' s on appeal i n the c o u r t 

of appeals i n the s t a t e of New Mexico and has been 

b r i e f e d . I'm not sure you can even use i t as a 

g u i d e l i n e , not t h a t I r e a l l y c a r e . I t h i n k i f you ask 

Roger Anderson, "Did you know the problems a t Basin 

and d i d you take those i n t o account when you wrote 

these l e t t e r s , " I t h i n k h i s answer i s yes. 
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MR. HORNER: I t h i n k he should be put on 

the s t a n d , and we should ask him those q u e s t i o n s . 

MR. DEAN: I t h i n k t h a t ' s p r e t t y c l e a r i n 

the r e c o r d a l r e a d y . These f i n d i n g s now, even over my 

o b j e c t i o n , i t ' s a l l t h e r e , i t ' s i n the r e c o r d . I f 

we're i n c i v i l c o u r t , the r u l e s of evidence do apply 

here, i t ' s a l r e a d y t h e r e . I've heard judges f o r 15 

years t e l l me, "The evidence speaks f o r i t s e l f , Mr. 

Dean, s i t down and shut up." That's the d e a l . I can 

read t h i s , I'm going t o read i t . That's what you guys 

are here f o r . Here's the evidence, take i t i n t o 

c o n s i d e r a t i o n . 

MR. STOVALL: I t ' s e x a c t l y my p o i n t . The 

one issue t h a t from the s t a n d p o i n t of conduct of t h i s 

h e a r i n g f o r the r e s t of t h i s day and I would hope 

t h a t t h a t ' s a l l we're t a l k i n g about i s the r e s t of 

t h i s day i s I would l i k e t o focus on the stand a r d s 

and the concerns which you have, Mr. Horner, because I 

t h i n k t h e r e ' s no doubt i n my mind t h a t t h e y ' r e v a l i d 

and t h a t we need t o address them. I am concerned t h a t 

by u s i n g Mr. Frank as the v e h i c l e t o do so, we c o u l d 

go v e r y c i r c u i t o u s l y t h r o u g h some c r o s s - e x a m i n a t i o n 

which might not get us t o where we want t o be. He's 

not on your s i d e , q u i t e f r a n k l y . 

MR. HORNER: Oh, yeah? 
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MR. STOVALL: And I'm wondering I'm 

going t o recommend t o the examiner a f t e r my l i t t l e 

speech here t h a t we take a te n - m i n u t e recess and t h a t 

you do some t h i n k i n g , and perhaps -- unl e s s you have 

some v e r y s p e c i f i c q u e s t i o n s w i t h r e s p e c t t o h i s 

d i r e c t t e s t i m o n y and some of the c r e d i b i l i t y i s s u e s , 

t h a t perhaps some of the concerns t h a t you have might 

b e t t e r be addressed when Mr. Anderson i s a v a i l a b l e . 

MR. HORNER: I f you would a l l o w me, f o r 

i n s t a n c e , 15 or 20 minutes j u s t t o demonstrate the 

analogy between the Basin case and what Mr. Frank i s 

prop o s i n g i n t h i s f a c i l i t y -- and I w i l l j u s t -- I 

mean, we need t o look a t i t . We've k i c k e d t h i s around 

f o r I don't know how long now j u s t t a l k i n g about why 

we s h o u l d n ' t do t h a t . 

MR. STOVALL: I'm not saying t h a t we 

sh o u l d n ' t do i t . I'm sayi n g t h a t perhaps Mr. Anderson 

i s the one t o do i t . We don't even have i n the r e c o r d 

t h a t Mr. Frank i s f a m i l i a r w i t h the Basin case. 

MR. HORNER: I'm not as k i n g Mr. Frank t o be 

f a m i l i a r w i t h the Basin case a t a l l . I'm not ask i n g 

him t o be f a m i l i a r w i t h the f a c i l i t y , o n l y w i t h 

r e s p e c t t o what they have found here, what does the 

design and o p e r a t i o n of h i s f a c i l i t y look l i k e . For 

in s t a n c e — 
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MR. STOVALL: Mr. Examiner, I'm going t o 

recommend we take a ten - m i n u t e break and have some 

d i s c u s s i o n on t h i s . 

And, Mr. Horner, i f we do decide t o l i m i t 

t h i s d i s c u s s i o n , I w i l l do so -- I w i l l recommend t h a t 

we do so, w i t h the u n d e r s t a n d i n g t h a t Mr. Frank w i l l 

s t i l l be i n town and a v a i l a b l e t o be r e c a l l e d t o the 

sta n d , i f i t ' s necessary. I j u s t want t o get t o what 

you're concerned w i t h more d i r e c t l y . 

MR. HORNER: That's what I'm t r y i n g t o get 

to . 

MR. STOVALL: I a l s o want t o g i v e our s t a f f 

a chance t o look a t t h i s because t h e y ' r e f a m i l i a r w i t h 

the case, but they've never seen these f i n d i n g s . I'm 

going t o recommend a ten-minute recess at t h i s t i m e , 

Mr . Examiner. 

MR. HORNER: This i s the meat of what I 

wanted t o p r e s e n t . What I've done so f a r i s b a s i c a l l y 

t r y t o s e t out what the Sunco o p e r a t i o n i s going t o 

look l i k e , and now I would l i k e t o compare i t w i t h 

what they d i d a t Basin and t o demonstrate the f l a w s . 

And so t h i s i s the meat of what I came t o t a l k about, 

and I ve r y much want t o t a l k about i t . And w i t h 

t h a t --

MR. STOVALL: I don't deny you the r i g h t t o 
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t a l k about i t . L e t ' s f i g u r e out how best t o do i t . 

EXAMINER STOGNER: L e t ' s take a 15-minute 

recess a t t h i s t i m e . 

KRecess, 9:30 a.m. t o 10:53 a.m.) 

EXAMINER STOGNER: Th i s h e a r i n g w i l l come 

t o o r d e r . 

Mr . S t o v a l l . 

MR. STOVALL: Mr. Examiner, I've expressed 

some concern t h a t we've not h e l p i n g t o focus on the 

standards which must be met b e f o r e t h i s f a c i l i t y can 

be approved. The d i s c u s s i o n i s c u r r e n t l y c e n t e r e d on 

the Basin D i s p o s a l case, which the OCD i s f a m i l i a r 

w i t h ; I b e l i e v e a l l the p a r t i e s are f a m i l i a r w i t h i t . 

I t ' s c e r t a i n l y something of i n t e r e s t t o d a y . But I'm 

going t o recommend t h a t we not use Mr. Frank -- not 

al l o w f u r t h e r c r o s s - e x a m i n a t i o n of Mr. Frank w i t h 

r e s p e c t t o the Basin case and the impact of the Basin 

case. We want t o address and are prepared t o address 

w i t h Mr. Anderson of OCD what has been l e a r n e d and 

developed i n terms of standards from the Basin case, 

and we want t o a l l o w Mr. Anderson t o address t h a t 

issue when he i s on the s t a n d . 

There's some o t h e r i s s u e s which Mr. Horner 

i s b r i n g i n g up i n terms of a number of issues which, 

i f , i n f a c t , they were l i k e l y t o occur, they would be 
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v e r y s e r i o u s and very s i g n i f i c a n t . However, based 

upon the correspondence which i s a l r e a d y a d m i t t e d i n 

the r e c o r d -- and then I suspect t h e r e w i l l be 

a d d i t i o n a l evidence on the i s s u e s , f o r example, 

d e a l i n g w i t h the volumes of water i m p l i c a t e d i n any 

leaks and what w i l l happen, c o n c e n t r a t i o n s of c h l o r i n e 

or volumes of c h l o r i n e used t o t r e a t the s u l f i d e s are 

is s u e s , the H2S s t a n d a r d s , s p e c i f i c s t a n d a r d s . 

There's a l i m i t which I b e l i e v e Mr. Anderson can 

p r o p e r l y address as t o what OCD s t a f f f e e l s are 

t o t a l l y u n a c c e p t a b l e and what i s a c c e p t a b l e . And I 

b e l i e v e perhaps Mr. Anderson -- the use of Mr. 

Anderson t o p r o v i d e some t e c h n i c a l evidence on some 

minimum stand a r d s which must be s a t i s f i e d i s perhaps 

more e f f i c i e n t than the more i n d i r e c t approach of 

cr o s s - e x a m i n a t i o n of Mr. Frank. I'm going t o 

recommend a t t h i s time t h a t u n l e s s t h e r e are some very 

s p e c i f i c q u e s t i o n s w i t h r e s p e c t t o Mr. Frank's 

t e s t i m o n y t h a t t h i s c r o s s - e x a m i n a t i o n t e r m i n a t e a t 

t h i s t i m e , t h a t we proceed -- t h a t the a p p l i c a n t 

proceed w i t h t h e i r a d d i t i o n a l t e c h n i c a l w i t n e s s e s , 

t h a t Mr. Anderson w i l l then be c a l l e d t o d i s c u s s some 

of the t e c h n i c a l c r i t e r i a which the OCD e n v i r o n m e n t a l 

bureau would r e q u i r e f o r these types of f a c i l i t i e s 

and, h o p e f u l l y , these w i l l address many of the 
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concerns which Mr. Horner has. And then a t t h a t t i m e , 

i f he i s not s a t i s f i e d t h a t a c c e p t a b l e c r i t e r i a can be 

met, then w e ' l l proceed t o r e c a l l whatever w i t n e s s e s 

are necessary t o e s t a b l i s h t h a t , i n f a c t , e i t h e r those 

c r i t e r i a are unacceptable or t h a t t h e y c a n ' t be met by 

the proposed f a c i l i t y . But from my p a r t , I need t o 

see, and I b e l i e v e i t would be most h e l p f u l f o r you t o 

see, what are the c r i t e r i a which must be s a t i s f i e d and 

can t h i s f a c i l i t y s a t i s f y t h a t c r i t e r i a . And I t h i n k 

we can approach t h a t more d i r e c t l y than we have been 

so f a r . 

EXAMINEE STOGNER: Thank you, Mr. S t o v a l l . 

And I concur. 

Are t h e r e any oth e r q u e s t i o n s of Mr. Frank 

not r e l a t e d t o the Basin D i s p o s a l system? 

MR. HORNER: Yes, r i g h t . As I understand 

what we're t a l k i n g about t h e n , we w i l l be — 

EXAMINER STOGNER: Mr. Horner, do you have 

any q u e s t i o n s f o r Mr. Frank? 

MR. STOVALL: Get the focus c l e a r . 

MR. HORNER: Let me understand where we 

are . I understand t h a t then some of my concerns w i t h 

the Basin case and the l i m i t a t i o n s and standards i t 

puts o u t , we can t a l k t o Mr. Anderson about i t ? 

EXAMINER STOGNER: That i s c o r r e c t . 
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MP.. STOVALL: Mr. Horner, I guess t o make 

i t v ery c l e a r , what I've suggested and what I t h i n k 

the examiner c o n c u r r e d i n i s what we want you t o 

focus on w i t h any q u e s t i o n s you ask from t h i s p o i n t 

f o r w a r d of Mr. Frank i s the a c c e p t a b l e s t a n d a r d s , not 

the d i s a s t e r o u s worst case, but what a c c e p t a b l e 

standards should be imposed as c o n d i t i o n s of a p e r m i t 

t h a t ' s issued and can t h i s f a c i l i t y meet those 

s t a n d a r d s . 

MR. HORNER: I ' l l t e l l you what I ' l l do i s 

address those q u e s t i o n s t o Mr. Anderson. And a t t h i s 

time t h e n , what I ' d l i k e t o do i s -- t h e r e ' s a few 

more aspects of t h i s p a r t i c u l a r d e s i g n t h a t I would 

l i k e t o i n q u i r e of Mr. Frank, and then t h a t w i l l 

e s s e n t i a l l y l a y the f o u n d a t i o n f o r how t h i s f a c i l i t y 

i s d e s i g n e d . And then we can d i s c u s s the adequacy of 

the d e s i g n , or the s t a n d a r d s , or whatever, w i t h Mr. 

Anderson. That would be f i n e w i t h me. 

EXAMINER STOGNER: Thank you. You may 

proceed. 

Q. M By Mr. Horner) I ' d l i k e t o t a l k t o you a 

l i t t l e b i t t h e n , f i r s t o f f , about the spray system 

you've got des i g n e d . Now, you were t a l k i n g about 

having a de s i g n where you had some s o r t of a spray 

system around the p e r i m e t e r of the pond. I s t h i s a l l 
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f o u r s i d e s or j u s t two sides? 

A. P e r i m e t e r being a l l f o u r s i d e s . 

Q. Now, t h i s i s something t h a t was not 

addressed i n the correspondence between y o u r s e l f and 

OCD; i s n ' t t h a t c o r r e c t ? 

A. That i s c o r r e c t . 

Q. So t h i s i s a l a t e r development; i s t h a t 

c o r r e c t ? 

A. That i s c o r r e c t . 

Q. And so we have no d e s i g n s u b m i t t e d f o r t h a t 

system a t t h i s p o i n t ? 

A. No, we do n o t . 

Q. Now, as I understand i n the correspondence 

between y o u r s e l f and the OCD, you had s t a t e d t h a t t h i s 

spray system would not be ope r a t e d i n c o n d i t i o n s of 

exces s i v e wind; i s t h a t c o r r e c t ? 

A. I t -- the p o r t i o n s of i t t h a t would p e r m i t 

m i s t t o go o u t s i d e of the pond would not be operated 

d u r i n g e x c e s s i v e winds. I f the winds were t o the 

p o i n t i n which a l l spray were going o u t s i d e the pond 

or none of the l e g s of the f a c i l i t y c o u l d be worked, 

the whole spray system would be shut down f o r t h a t 

p e r i o d of time i n which the winds were i n excess c f 

a l l o w a b l e . 

Q. So, b a s i c a l l y , now you're t a l k i n g about the 
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r e d e s i g n system t h a t hasn't been s u b m i t t e d , c o r r e c t ? 

A. That's c o r r e c t . 

Q. So the system t h a t you were t a l k i n g about 

p r e v i o u s l y t h a t you had s u b m i t t e d t o -- I don't know 

t h a t you ever s u b m i t t e d any drawings -- but t h a t you 

had t a l k e d about w i t h the OCD j u s t had some s o r t of 

spray n o z z l e s i n the c e n t e r of the pond, r i g h t ? 

A. I t had two sprayer i s l a n d s i n the c e n t e r of 

the pond. 

Q. F l o a t i n g i s l a n d s ? 

A. F l o a t i s l a n d s . 

Q. And so the concept t h e r e i s when the wind 

was too h i g h , you'd shut down the spray system. 

A. The concept t h e r e i s we would slow the pump 

down. I n t h i s case, we'd have a bypass on the pump, 

r e l i e v i n g the p r e s s u r e on the n o z z l e s , t h e r e f o r e 

c r e a t i n g l e s s s p r a y ; and at such p o i n t i n time t h a t 

the spray was going o u t s i d e the pond, we would j u s t 

r e c i r c u l a t e the pond. 

Q. Your concern was t h a t the m i s t c a r r y over 

on t o s u r r o u n d i n g p r o p e r t y ; i s t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. Now, i n f a c t , i s n ' t hydrogen s u l f i d e 

s t r i p p e d out of the water as i t ' s blown i n t o the a i r 

so t h a t the hydrogen s u l f i d e w i l l c a r r y over t o 
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s u r r o u n d i n g p r o p e r t y , even i f the m i s t f a l l s back i n 

the pond? 

A. I f t h e r e was hydrogen s u l f i d e i n the wate r , 

i t would be l i b e r a t e d a t t h a t p o i n t i n t i m e , yes, and 

i t would c a r r y , i f t h e r e i s hydrogen s u l f i d e i n the 

water. 

Q . Now, i n f a c t , you have r e d e s i g n e d t h i s 

system because Mr. Cheney has found t h a t the spray 

system i s a c r i t i c a l p a r t of a e r a t i n g t h i s pond; i s n ' t 

t h a t c o r r e c t ? 

A. No, we put the spray system i n t o enhance 

e v a p o r a t i o n . T h i s i s a backup. I t ' s a redundant 

system; i t serves two purposes. 

MR. STOVALL: Mr. Horner, I'm going t o ask 

t h a t i f t h e r e are q u e s t i o n s which are w i t h i n Mr. 

Cheney's area of e x p e r t i s e w i t h r e g a r d t o h i s 

recommendations, he w i l l be a w i t n e s s . 

MR. HORNER: R i g h t . That's r e a s o n a b l e . 

Q. KBy Mr. Horner) But a t t h i s p o i n t you are 

a n t i c i p a t i n g u s i n g the s t r a y system j u s t about at a l l 

t i m e s , c o r r e c t ? 

A. At such p o i n t i n time t h a t the pond i s f u l l 

enough t o j u s t i f y i t s use, yes. 

Q. I f the spray system were operated i n 

c o n d i t i o n s where the m i s t d i d blow o u t s i d e the pond, 

CUMBRE COURT REPORTING 
1(505) 984-224 4 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

.16 

17 

.18 

19 

2 0 

21 

2 2 

2 3 

24 

25 

149 

you would have s a l t s l a n d i n g on the s u r r o u n d i n g 

p r o p e r t y , would you not? 

A. I f we operated i t . But as I've s t a t e d 

q u i t e c l e a r l y s e v e r a l times now, we w i l l shut the 

system down i f i t s t a r t s going o u t s i d e the pond. 

Q. I f i t were operated i n h i g h wind 

c o n d i t i o n s , t h i s i s what would happen? 

A . Yes . 

Q. Do you i n t e n d t o have an o p e r a t o r on d u t y 

at a l l times when the spray system i s o p e r a t i n g ? 

A. As I've s t a t e d s e v e r a l t i m e s , yes, an 

op e r a t o r and a t t e n d a n t w i l l be on d u t y a t a l l times 

when we're o p e r a t i n g the f a c i l i t y . " O p e r a t i n g the 

f a c i l i t y " would mean o p e r a t i n g the spray system. 

Q. With the i n s t r u c t i o n s t o shut down the 

spray system i n c o n d i t i o n s of h i g h wind? 

A. C o r r e c t . 

Q. Now, when the spray blows up i n the a i r and 

the water e v a p o r a t e s , the s a l t s w i l l p r e c i p i t a t e out 

and h o p e f u l l y f a l l back i n t o the pond, c o r r e c t ? 

A. They w i l l f a l l back i n t o the pond. 

Q. The way you are s u g g e s t i n g t h a t the system 

w i l l be operated? 

A . C o r r e c t . 

Q. Do you know what the makeup of those s a l t s 
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w i l l be? 

A. The p r i n c i p a l c o n s t i t u e n t s would be t h a t of 

sodium c h l o r i d e , sodium b i c a r b o n a t e , c a l c i u m carbonate 

and some o t h e r s a l t s ; but the p r i n c i p a l c o n s t i t u e n t s 

are those as o u t l i n e d above. 

Q. Now, do you know what o t h e r produced water 

d i s p o s a l p i t s are i n the area? 

A . Yes. 

Q. A v a i l a b l e f o r people t h a t are l o o k i n g f o r 

such f a c i l i t i e s ? 

A. Yes, I know who they a r e . 

Q. Would you d e s c r i b e them, please? 

A. There would be Basin D i s p o s a l and Southwest 

Water D i s p o s a l and T&T. 

Q. Do you have any idea what t h e i r c a p a c i t i e s 

a r e ; how much they can take per day, f o r i n s t a n c e ? 

A. At t h i s p o i n t i n t i m e , I b e l i e v e Basin 

D i s p o s a l ' s c a p a c i t y i s i n the neighborhood of -- I 

b e l i e v e w i t h t h e i r new pump -- c l o s e t o 60, 70 loads a 

day. Southwest Water D i s p o a l , we're i n the process of 

f i n i s h i n g our sprayer system; r i g h t now we're a t the 

c a p a c i t y of 25 loads a day. I expect t o get up t o 50 

loads a day. T&T, I would expect those t o be s i m i l a r 

t o o u r s . I don't know what t h e i r d e s i g n i s , but they 

would the c a p a c i t y , i f they were t o r e t r o f i t t h e i r 
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pond s i m i l a r t o o u r s , of 50 loads a day. 

There's one ot h e r commercial d i s p o s a l 

f a c i l i t y , but you d i d n ' t ask me t o address t h a t . I t ' s 

a d i s p o s a l w e l l a t Hicks D i s p o s a l , and t h e i r c a p a c i t y 

at t h i s t i m e , I b e l i e v e , i s 1300 b a r r e l s a day; so 

t h a t would be -- d i v i d e d by e i g h t — r o u g h l y 15, 16 

loads a day, 20. I don't know, you know. 

Q. And how much i s a load? 

A. E i g h t y b a r r e l s . 

Q. And g a l l o n s , how much i s t h a t ? 

A. E i g h t y times 42 would be 3320. 

Q. Now, the water t h a t ' s brought i n here, you 

say, sometimes may c o n t a i n hydrogen s u l f i d e ? 

A. Yes. 

Q. Now, i s t h i s generated from a w e l l t h a t 

they c a l l or t h a t i s d e a l i n g w i t h sour gas? 

A. I n most i n s t a n c e s , yes. 

Q. Now, are t h e r e s i g n i f i c a n t numbers of these 

w e l l s i n the area? 

A. No . 

Q. Are t h e r e any w e l l s i n the area? 

A . I n the San Juan Basin t h e r e are a few on 

the p e r i p h e r y of the b a s i n . 

Q. And where are those l o c a t e d ? 

A . Over n o r t h w e s t -- n o r t h of La P l a t a , i n 
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t h a t g e n e r a l area, and up i n t o Breen, Colorado, t h a t 

g e n e r a l area. 

Q . C a l l e d the Barker Dome area? 

A. I n the Barker Dome; t h i s i s i n a d d i t i o n t o 

Barker Dome. I t ' s c l o s e t o Barker Dome. 

C« And you would a n t i c i p a t e p o s s i b l y t a k i n g 

loads from those areas? 

A. Yes. 

Q. So i t ' s e n t i r e l y p o s s i b l e t h a t you c o u l d 

get loads w i t h hydrogen s u l f i d e i n them? 

A. That's c o r r e c t . 

EXAMINER STOGNER: At t h i s p o i n t , Mr. 

Horner, c o u l d you hang on j u s t a second? 

I < S u b rosa conference between the examiner 

and Mr. S t o v a l l . ) 

EXAMINER STOGNER: Mr. Horner, you may 

c o n t i n u e . Thank you. 

Q. i(By Mr. Horner) Now t h e n , i n the 

correspondence t h a t I've looked t h r o u g h here, I have 

not seen a p l a n t o the removal of the sludge from the 

pond; i s t h a t c o r r e c t ? 

A. I f you read t h i s , we do not i n t e n d t o 

remove the sludge as i t w i l l be p e r m i t t e d , i f we get 

what we l i k e , t o be b u r i e d on s i t e . Those 

o b j e c t i o n a b l e t h i n g s w i l l be removed, i f , a t t h a t 
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p o i n t i n t i m e , they are o b j e c t i o n a b l e . 

Q. So the o p e r a t i o n scheme f o r t h i s f a c i l i t y 

though i s not t o remove the sludge from the bottom of 

the pond as i t accumulates? 

A. That i s c o r r e c t . 

Q. Now, a l s o i n l o o k i n g t h r o u g h the 

correspondence, I haven't found where you have 

a c t u a l l y acknowleged t h a t t h e r e w i l l be sl u d g e . Now, 

i n ' f a c t , w i l l t h e r e be sludge accumulations? 

A. Yes, t h e r e w i l l be sludge a c c u m u l a t i o n s 

mixed w i t h s a l t . I don't know what you determine 

sludge t o be, but f o r sake of c o n t i n u i n g our 

d i s c u s s i o n s w i t h the OCD, I j u s t assumed i t t o be a 

comb i n a t i o n of wind-blown d i r t and s a l t s t h a t 

p r e c i p i t a t e i n the pond. 

Q. There may be something i n t h e r e o t h e r than 

the s a l t s t h a t are p r e c i p i t a t i n g ? 

A. Yes. As I t o l d you e a r l i e r , wind-blown 

d i r t i s the o t h e r t h i n g t h a t I b e l i e v e would be t h e r e . 

Q. And you have no i n t e n t i o n of p u t t i n g any 

type of cover or net over t h i s pond; i s t h a t c o r r e c t ? 

A. We do not over the main ponds, no. 

Q. Now, i n your correspondence you've r e f e r r e d 

to a r t i f i c i a l e v a p o r a t i o n . J u s t t o make i t c l e a r t o 

me and these people, what i s a r t i f i c i a l e v a p o r a t i o n ? 
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A. Rather than I put t h a t i n t h e r e as a 

d i f f e r e n t i a t i o n between p a s s i v e e v a p o r a t i o n which 

would j u s t be the pond s i t t i n g t h e r e e v a p o r a t i n g . 

What I meant by a r t i f i c i a l e v a p o r a t i o n a c t u a l l y should 

have been termed enhanced e v a p o r a t i o n by s p r a y i n g . 

Q. Now, are you aware of whether the owners of 

t h i s f a c i l i t y ever i n t e n d t o i n s t a l l i n j e c t i o n w e l l s 

on the s i t e ? 

A. At t h i s p o i n t i n t i m e , I am not aware as t o 

t h e i r i n t e n t i o n s of an i n j e c t i o n w e l l . 

Q. Can you s t a t e t h a t they i n t e n d t o --

MR. DEAN: I o b j e c t . I n j e c t i o n w e l l 

r e q u i r e s a separate p e r m i t , o b v i o u s l y not covered by 

t h i s p e r m i t . 

MR. HORNER: S t i l l , they may have an 

i n t e n t i o n of i n s t a l l i n g one a t some f u t u r e d a t e . I'm 

t r y i n g t o f i n d out i f t h a t i s p a r t of the p l a n . 

MR. DEAN: I o b j e c t ; I t h i n k i t ' s t o t a l l y 

i r r e l e v a n t . 

MR. STOVALL: I t h i n k the q u e s t i o n has been 

answered. Mr. Frank has s t a t e d he doesn't know what 

the p l a n i s . 

MR. DEAN: Do you know? 

WITNESS: I do not know whether they i n t e n d 

to d r i l l an i n j e c t i o n w e l l . 
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Q. i(By Mr. Horner) But i t i s p o s s i b l e t h a t 

they may come back and --

MP. DEAN: I o b j e c t a g a i n . 

EXAMINER STOGNER: S u s t a i n e d . 

Mr . Horner. 

Q. UBy Mr. Horner) I n your a p p l i c a t i o n i t ' s 

s t a t e d t h a t the groundwater most l i k e l y t o be a f f e c t e d 

by any a c c i d e n t a l d i s c h a r g e s i s a t a depth i n excess 

of 80 f e e t ; i s t h a t c o r r e c t ? 

A. I don't know i f I s t a t e d t h a t or i f i t was 

p a r t of the n o t i c e of h e a r i n g t h a t the OCD p r e p a r e d . 

But t h a t would, i n f a c t , be the case. 

MR. HORNER: You may be c o r r e c t . I t l o o k s 

l i k e i t was i n a n o t i c e of p u b l i c a t i o n . Maybe I 

should address Mr. Anderson w i t h t h a t q u e s t i o n . 

I have no f u r t h e r q u e s t i o n s of t h i s w i t n e s s 

at t h i s t ime. 

MR. STOVALL: Thank you, Mr. Horner. 

EXAMINER STOGNER: R e d i r e c t ? 

MR. DEAN: Very b r i e f l y . 

REDIRECT EXAMINATION 

BY MR. DEAN: 

Q« Mr. Frank, l e t me hand you what you've 

a l r e a d y i d e n t i f i e d and i s now marked as A p p l i c a n t ' s 

E x h i b i t 9, and ask you i f you signed t h a t a f f i d a v i t . 
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A . Yes , I d i d . 

MR. DEAN: I ' d l i k e t o move f o r the 

admission of A p p l i c a n t ' s E x h i b i t 9, which i s s i m p l y 

p r o o f of n o t i c e . And I have c o p i e s f o r everyone. 

Q. KBy Mr. Dean) I f you d e t e c t a leak i n the 

sump, can you pump l i q u i d from the sump back i n t o the 

pond ? 

A. Yes. 

Q. How would you do t h a t ? 

A. I t would be e i t h e r by c e n t r i f u g a l pump, or 

we c o u l d vacuum i t up w i t h a water t r u c k and t r a n s f e r 

i t from p o i n t t o p o i n t . 

Q. I n your o p i n i o n , would t h a t a l l e v i a t e some 

of the r i s k s t o the s o i l s o u t s i d e i f , f o r some reason, 

the secondary l i n e r a l s o f a i l e d ? 

A. Yes, i t would. The water i s going t o take 

the most d i r e c t , most permeable r o u t e t o the p a t h of 

l e a s t r e s i s t a n c e , which i n t h i s case would be our 

geotech s t y l e and/or the leak d e t e c t i o n system. 

Q. I n the event t h a t the p r i m a r y l i n e r 

c o m p l e t e l y f a i l e d and the secondary l i n e r f a i l e d , i s 

th e r e a n y t h i n g i n h e r e n t i n the c o n s t r u c t i o n and the 

compaction of the s o i l t h a t would h e l p p r e v e n t r i s k t o 

the groundwater? 

A. Yes. The g e o l o g i c n a t u r e of t h i s s o i l , 
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t h e r e i s a c l a y c o n t e n t , which I analyzed or d e s c r i b e d 

i n my f i r s t l e t t e r , v a r y i n g degrees of c l a y ; and i t 

w i l l be compacted t o c e r t a i n a percentage of p r o c t o r , 

which i n t h i s case i s going t o be 95 p e r c e n t . 

Q. And t h a t h e l p s i t s p e r m e a b i l i t y or 

r e s i s t a n c e t o the f l u i d going t h r o u g h i t ? 

A. I t helps i t s i m p e r m e a b i l i t y . 

Q. Do the q u e s t i o n s about how long i t would 

take t o empty the pond i n the o f f h a n d chance t h e r e ' s a 

leak depend on how f u l l the pond i s ? 

A. Yes. 

Q. Does i t depend on where t h e leak i s ? 

A. Yes . 

Q. And do your r e s e r v a t i o n s and concerns about 

how q u i c k l y you can empty t h a t pond have a n y t h i n g t o 

do w i t h where you would take the water t o , i f you were 

r e q u i r e d t o t r u c k i t ? Where would you take i t to? 

A. We would take i t t o one of t h r e e d i f f e r e n t 

d i s p o s a l f a c i l i t i e s , which would be --

Q. I s your pond f u l l ? 

A. I t i s c u r r e n t l y a t t h i s t i m e . 

Q. I s Basin f u l l , t o the best of your 

knowledge? 

A. I t ' s p r e t t y c l o s e . 

Q. Are you g e t t i n g loads from Basin? 
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A. We were. 

Q. What about T&T? 

A. I don't know. 

Q. Are t h e r e any o t h e r ponds? 

A. No o t h e r ponds. 

Q. What about the i n j e c t i o n w e l l you 

mentioned? What do you know of t h e i r c a p a c i t y ? 

A. T h e i r c a p a c i t y over what t h e y ' r e g e t t i n g 

r i g h t now would be, as quoted t o me by t h e i r manager, 

would be r o u g h l y s i x t o 700 b a r r e l s of water a day, 

c u r r e n t l y . 

Q. Assuming you had t o empty the pond and 

t r u c t k i t o f f , f i r s t of a l l , would be the number of 

t r u c k s you'd have t o have i f i t was f u l l and you were 

going t o have t o empty i t , and where you would take 

i t . 

A . C o r r e c t . 

Q. Does t h a t k i n d of water have t o be put i n 

c e r t i f i e d f a c i l i t y ? 

A . Yes, i t does. 

Q. Whose r e g u l a t i o n i s t h a t ? 

A. OCD's. 

Q. I f i t ' s r e q u i r e d t o have a 32-horsepower o 

g r e a t e r motor on the a r e a t i o n system t h a t you 

de s c r i b e d t h a t had a h a l f horse or a t h i r d horse 
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motor, are you w i l l i n g t o mod i f y the p l a n t o t h a t 

e x t e n t ? 

A. Yes, i t c o u l d be. 

Q. I s i t p o s s i b l e a f t e r c o n s t r u c t i o n t o add t o 

the sprayer systems i n the pond? 

A. Yes. 

Q. I s t h a t something t h a t would a l s o h e l p i f 

t h e r e was an o f f h a n d chance t h a t t h e r e was a problem 

w i t h H2S? 

A . Very much. 

Q. What does s p r a y i n g a c t u a l l y do t h a t h e l p s 

the o p e r a t i o n of t h i s pond? 

A. Qui t e f r a n k l y , a l l i t does i s i n c r e a s e your 

s u r f a c e , which i n c r e a s e s your e v a p o r a t i o n area. 

Q. You t h i n k t h e r e ' s enough demand from the 

i n d u s t r y t h a t exceeds the c a p a c i t i e s of the ponds t h a t 

you know about? 

A. Wi t h o u t a q u e s t i o n . 

Q. I f sludge b u i l d s up i n the p e r f o r a t i o n 

holes i n the a r e a t i o n system on the bottom of the 

pond, can you t r e a t t h a t problem? 

A. Very s i m p l y what we would do w i t h the 

number one system would be t o i n t r o d u c e an a c i d a t the 

recommendation of the ma n u f a c t u r e r and I'm not 

q u i t e s u r e , I b e l i e v e i t ' s a m i l d m u r i a t i c a c i d t h a t 
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would c l e a n the rock d i f f u s e r s . The second system 

would be cleaned by, q u i t e s i m p l y , a r o t o - r o o t e r type 

of o p e r a t i o n . The l a t e r a l s w i l l extend out t o the 

sides of the pond t o where they can en t e r e d and 

cle a n e d . 

Q. And, once a g a i n , f o r purposes of c l a r i f y i n g 

the r e c o r d , these spray systems and a r e a t i o n systems, 

t h e y ' r e c o m p l e t e l y s e p a r a t e , a r e n ' t they? 

A. They are 

Q. Separate 

A. Separate 

Q . Separ ate 

A. Separate 

MR. DEAN 

quest ions . 

MR. HORNER: I have one oth e r one. 

RECROSS-EXAMINATION 

BY MR. HORNER: 

Q. You mentioned y e s t e r d a y i f you got o i l on 

the t o p of the pond you would take i t o f f by what you 

c a l l e d a scooper t r u c k ? 

A. Vacuum. 

Q. Who i n the area o p e r a t e s t h a t type of 

t r u c k ? 

A. There's a host of companies t h a t o p e r ate 
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vacuum t r u c k s . 

Q . I n the area? 

A. Yes. 

Q. And can you name a few? 

A. Sunco T r u c k i n g , Ladd Tankers, C h i e f 

T r a n s p o r t , Three F i v e r s , Dawn T r u c k i n g ; t h e r e ' s a 

couple more, I can' t t h i n k of t h e i r names r i g h t now. 

Q. So how long does i t take t o get one of them 

t o your f a c i l i t y i f you need one? 

A. W e l l , the water i s t r a n s p o r t e d t o the 

f a c i l i t y i n one of those types of t r u c k s , so v e r y , 

very s h o r t . 

MR. HORNER: I have no f u r t h e r q u e s t i o n s of 

t h i s w i t n e s s . 

EXAMINER STOGNER: Thank you. 

KSub rosa conference between the examiner 

St o r n e r and Mr. S t o v a l l . ) 

EXAMINER STOGNER: Mr. S t o v a l l , I b e l i e v e 

you have some q u e s t i o n s . 

EXAMINATION 

BY MR. STOVALL: 

Q. Mr. Frank, i t i s your i n t e n t i o n , as I 

und e r s t a n d , t o l i m i t t he mat t e r t o be disposed of as 

produced water from o i l and gas p r o d u c t i o n ; i s t h a t 

c o r r e c t ? 

CUMBRE COURT REPORTING 
1(505) 984-224 4 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

162 

A. That's c o r r e c t . 

Q. So do you have any i n t e n t i o n of t a k i n g any 

oth e r types of d i s p o s a l m a t e r i a l ? 

A. No. The produced w a t e r , t h a t i s the o n l y 

t h i n g t h a t we w i l l t a k e . I f t h e r e i s a request of us 

throug h v a r i o u s o t h e r agencies t o accept something, we 

would run i t t h r o u g h the OCD f i r s t t o get p r i o r 

a p p r o v a l . 

Q. You were r e f e r r e d t o -- these q u e s t i o n s are 

going t o be a l i t t l e s c a t t e r e d , I'm a f r a i d , because I 

made notes as we went along on Wednesday, but i n 

d i s c u s s i n g the water i s s u e , the groundwater i s s u e , you 

i d e n t i f i e d the bank — t h e r e ' s a r e c o r d — I b e l i e v e a 

s t a t e e n g i n e e r ' s r e c o r d showed t h a t t h e r e was a water 

w e l l somewhere i n the v i c i n i t y . I s t h a t on your s i t e ? 

A. No, i t i s o f f our s i t e . 

Q. And you never a c t u a l l y found the w e l l t h a t 

was — 

A. I d i d not f i n d i t . 

Q. And on the water t a b l e i s s u e , you made a 

comment as t o the -- b a s i c a l l y the h i g h e s t f r e s h water 

being a t the h i g h water l e v e l of the Animas? 

A. That would be an assumption. I t ' s not been 

quant i f ied . 

Q. How hi g h i s t h i s f a c i l i t y above the h i g h 
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water l e v e l of the Animas? 

A. I don't have the exact measurement, but I ' d 

say a minimum of 150 f e e t , o t h e r w i s e we'd be i n the 

v u l n e r a b l e area. 

Q. How f a r i s i t t o f r e s h water down i n the 

ground, i n the water t a b l e ? What would be your 

e s t i m a t e i s the h i g h e s t --

A. I b e l i e v e the reason t h a t the 80 f e e t came 

about i s t h e r e ' s about 60 f e e t of e l e v a t i o n change 

between the f a c i l i t y and the r e p o r t e d water depth of 

t h i s unknown w e l l , so... 

Q. That water depth i n t h a t w e l l , the r e p o r t e d 

depth was 25 f e e t ? 

A. C o r r e c t . 

Q. So by the time you get down t o the w e l l and 

then 25 f e e t down, i t ' s about 80 f e e t ? 

A. E i g h t y f e e t . 

Q. Nearest r e p o r t e d f r e s h water? 

A. That's c o r r e c t , t o the l o w e s t e l e v a t i o n of 

our f a c i l i t y . 

Q. Again, w i t h r e s p e c t t o your c l o s u r e p l a n , 

had you reached any f i n a l — I ' l l say agreement f o r 

l a c k of a b e t t e r word -- w i t h OCD s t a f f w i t h r e s p e c t 

t o t h a t plan? 

A. Yes. What we committed t o do was at t h a t 
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p o i n t i n time when we abandoned the f a c i l i t y , a sample 

would be taken and analyzed f o r o b j e c t i o n a b l e 

c o n s t i t u e n t s , whatever those may be a t t h a t t i m e . At 

t h a t t i m e , i f they are p r e s e n t , we w i l l e x t r a c t them 

by some means t o be determined a t t h a t time and haul 

them t o an improved f a c i l i t y which f o r l a c k of a 

b e t t e r word, l e t ' s c a l l i t a hazardous waste f a c i l i t y . 

Q. When you're t a l k i n g about o b j e c t i o n a b l e 

c o n s t i t u e n t s , you mean c o n s t i t u e n t s which have been 

i d e n t i f i e d by EIB or EPA or ot h e r such government 

agency as being a hazardous waste? 

A . C o r r e c t . 

Q. Have you developed any procedures t c i n s u r e 

t h a t no hazardous wastes as d e f i n e d by any of those 

agencies are disposed of i n t h i s f a c i l i t y ? 

A. They're i n h e r e n t i n the f a c t t h a t a l l we're 

going t o take i s produced w a t e r . And by the 

e x c l u s i o n s of the c u r r e n t EPA p o l i c i e s and g u i d e l i n e s , 

t h e r e are no hazardous wastes a t t h i s time t h a t are 

not excluded c u r r e n t l y , any wastes t h a t are not 

excluded. 

Q. I n o t h e r words, under EPA s t a n d a r d s , 

produced water from o i l and gas o p e r a t i o n s does not 

c o n t a i n hazardous waste by d e f i n i t i o n . 

A . C o r r e c t . 
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Q. And, t h e r e f o r e , by o n l y t a k i n g produced 

water, you w i l l p r e v e n t the i n t r o d u c t i o n of hazardous 

wastes i n t o the f a c i l i t y . 

A. C o r r e c t . 

Q. Do you have any proposed sampling methods 

to p e r i o d i c a l l y sample or r e t a i n samples of the 

m a t e r i a l which i s disposed of i n your f a c i l i t y ? 

A. What we i n t e n d t o do i s t o mo n i t o r each 

sample f o r H2S, pH, r e s i s t i v i t y and t e m p e r a t u r e ; and 

those are the o n l y r e c o r d s t h a t we i n t e n d t o keep. 

Q. Do you i n t e n d t o keep any load samples? 

A. C o r r e c t . 

Q. Do you i n t e n d t o r e l y on the h a u l e r ' s 

c e r t i f i c a t i o n t h a t t h a t i s produced water? 

A . That's c o r r e c t . 

Q. I n your -- I've f o r g o t t e n which e x h i b i t 

we're r e f e r r i n g t o -- w i t h r e g a r d t o H2S, you set out 

n o t i f i c a t i o n procedures when H2S exceeds -- I b e l i e v e 

i t ' s t e n p a r t s per m i l l i o n ; i s t h a t c o r r e c t ? 

A. I b e l i e v e t h a t ' s c o r r e c t . 

Q. And have you i n c l u d e d the E n v i r o n m e n t a l 

Improvement D i v i s i o n A i r Q u a l i t y Bureau w i t h i n t h a t 

n o t i f i c a t i o n ? Let me put i t t h i s way: I d i d n ' t see 

i t i n the l e t t e r . 

A. No, then we d i d not i n t e n d t o n o t i f y them. 
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Q • Was t h a t an i n t e n t i o n a l o m i s s i o n , or was 

t h a t an o v e r s i g h t , w o u l d you say? 

A . I t was an o v e r s i g h t . 

You w o u l d have no o b j e c t i o n t o a 

r e q u i r e m e n t t h a t EIB A i r Q u a l i t y Bureau be n o t i f i e d ? 

MR. DEAN: Are you s a y i n g i f we n o t i f y 

p u r s u a n t t o t h a t p l a n , we s h o u l d n o t i f y ? 

MR. STOVALL: C o r r e c t . 

c o r r e c t l y t o say t h a t -- I assume t h a t as a 

businessman y o u ' r e b u i l d i n g t h i s f a c i l i t y because 

t h e r e i s a need f o r such a f a c i l i t y , t h e r e i s more 

w a t e r b e i n g p r o d u c e d i n t h e San Juan B a s i n t h a n 

c u r r e n t f a c i l i t i e s a r e a b l e t o d e a l w i t h ? 

A. Th a t i s most d e f i n i t e l y t h e c a s e . 

Q. Mr. H o r n e r spend q u i t e a b i t o f t i m e and 

had some a p p a r e n t c o n c e r n s a b o u t what t o do w i t h t h e 

w a t e r , p a r t i c u l a r l y i n t h e f i r s t phase o f yo u r 

o p e r a t i o n when you o n l y had one l i n e d pond t o b e g i n 

w i t h . One o f y o u r answers was t h a t sometime when 

m a r k e t c o n d i t i o n s d i c t a t e d , you w o u l d p r o c e e d t o l i n e 

t h e second pond and p l a c e i t i n t o o p e r a t i o n t o t a k e on 

t h e a d d i t i o n a l w a t e r ; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

A . I w o u l d n o t have t h a t o b j e c t i o n . 

Q. l(By Mr . S t o v a l l ) Do I u n d e r s t a n d you 
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Q . What are the s o r t of c o n d i t i o n s t h a t would 

lead you t o make t h a t d e c i s i o n t o proceed w i t h the 

l i n i n g of the second pond and then s i m i l a r l y t o the 

c o n s t r u c t i o n and l i n i n g of the t h i r d pond? 

A. Once a g a i n , as demand exceeds a v a i l a b i l i t y 

of s e r v i c e s , one would expand t h e i r f a c i l i t y as a 

matt e r of prudence. And t h a t would be something t h a t 

can be determined o n l y a f t e r we've s t a r t e d 

o p e r a t i o n s . R i g h t now, t h e r e ' s d e f i n i t e l y demand, 

most d e f i n i t e l y , f o r t h a t f i r s t pond; and I wouldn't 

hazard a guess t h a t t h e r e ' s a demand f o r the second 

pond . 

Q. Are you going t o w a i t u n t i l the f i r s t pond 

i s f u l l b e f o r e you l i n e the second pond? 

A. That would be Mr. Coleman's d e c i s i o n , but I 

would assume t h a t he would proceed w i t h the second 

pond based upon h i s market r e s e a r c h and a l s o how 

r a p i d l y h i s f i r s t pond f i l l s . 

Q. So you'd look a t r a t e of i n t a k e , r a t e of 

f i l l i n g of the f i r s t pond as one of the f a c t o r s t h a t 

would determine 

A. Number of w e l l s d r i l l e d , number of w e l l s 

completed and not hooked up, number of w e l l s not 

hooked up t o a water d i s p o s a l system and completed and 

p r o d u c i n g , those types of t h i n g s . 
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Q. I b e l i e v e you a l s o t e s t i f i e d t h a t one of 

your concerns about having the time l i m i t imposed 

about emptying a pond i n the event of a leak being 

d e t e c t e d was what do you do w i t h what you're t a k i n g 

o u t ; i s t h a t c o r r e c t ? Where do you take i t when you 

take i t out of the pond? 

A. You mean the t r a n s p o r t a t i o n t o ot h e r 

f a c i l i t i e s ? Yeah, t h a t i s a concern. 

Q. And an a l t e r n a t i v e method of a l l e v i a t i n g 

t h a t concern as p a r t of a c o n t i n g e n c y p l a n , what would 

be your response i f i t were suggested t h a t the second 

pond be prepared t o accept f l u i d s a t l e t ' s say, f o r 

example, when the f i r s t pond reached a c e r t a i n l e v e l 

of f l u i d s i n the pond, or some such t h i n g , as t o make 

t h a t pond, i n e f f e c t , a v a i l a b l e f o r c o n t i n g e n c y 

plann ing? 

MR. DEAN: I ' d j u s t s t a t e i t might be 

b e t t e r t o address t h a t t o Mr. Badsgard, who might make 

t h a t d e c i s i o n . Mr. Badsgard i s the one who w r i t e s the 

checks. 

MR. STOVALL: Let me I understand t h a t , 

Mr. Dean -- rephrase the q u e s t i o n . 

Q. KBy Mr. S t o v a l l ) Are you an a d v i s o r t o Mr. 

Badsgard and the owners of the pond? 

A. Yes. 
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Q. What would your recommendation be t o them 

i f such a stan d a r d were imposed or i f you were asked 

what s t a n d a r d should be imposed t o c r e a t e a c o n d i t i o n 

t h a t you'd be r e q u i r e d t o l i n e the second pond as p a r t 

o f , i f you w i l l , a c o n t i n g e n c y d i s p o s a l plan? 

A. My o p i n i o n would be based on e x p e r i e n c e , i s 

once the pond i s a p p r o x i m a t e l y f o u r t o f i v e f o o t deep, 

go ahead and s t a r t the s p r a y i n g o p e r a t i o n s . And i t 

can be a phase type of s p r a y i n g o p e r a t i o n s . I n ot h e r 

words, we c o u l d put the two items out t h e r e t o s t a r t 

w i t h , and then the p e r i m e t e r of the pond, and then 

determine an a c t u a l r a t e of e v a p o r a t i o n . And then 

y o u ' l l know, based on market r e s e a r c h , when you should 

reach your pond maximum h e i g h t . At t h a t p o i n t i n 

t i m e , once you've determined the r a t e , you know, I 

would assume t h a t i f the pond got t o be r o u g h l y 

t h r e e - q u a r t e r s f u l l , one would implement c o n s t r u c t i o n 

and l i n i n g of the second -- w e l l , implement l i n i n g of 

the second pond. There's f l u c t u a l v a r i a t i o n s as w e l l , 

due t o seasonal m a t t e r s . This time of ye a r , one can 

evaporate much more water than one can evaporate 

d u r i n g the w i n t e r . 

Q. Even I , as a la w y e r , understand t h a t 

c oncept. W e l l , I guess my concern here -- and I t h i n k 

Mr. Horner has r a i s e d i t i n a wors t case s c e n a r i o 
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s e t t i n g i s t h a t you b a s i c a l l y have got a f u l l pond 

w i t h a leak somewhere near the bott o m , and what do you 

do t o get the f l u i d out of t h e r e t o p r e v e n t water from 

f l o w i n g t o the water t a b l e and c o n t a m i n a t i n g f r e s h 

water? And I'm a s k i n g you now t h a t l e t ' s assume t h a t 

worst case s c e n a r i o ; t h a t you have a f u l l pond or 

n e a r l y f u l l pond and you d i s c o v e r a l e a k . You've 

a l r e a d y s t a t e d , I b e l i e v e , t h a t i f i t ' s i n the 

secondary l i n e r , you're n o t going t o know about i t , 

but you are going t o know t h e r e ' s not going t o be any 

water going t h r o u g h t h a t u n l ess t h e r e ' s water going 

t h r o u g h the p r i m a r y l i n e r , and you're going t o be able 

t o i d e n t i f y t h a t because t h e r e w i l l be water i n the 

sump. What are we going t o do when -- what are you 

going t o do when t h a t pond, f i r s t pond, i s n e a r l y 

f u l l , the second pond -- I won't even put t h a t on --

and t h e r e ' s a leak i n the p r i m a r y l i n e r and a p o s s i b l e 

leak i n the second l i n e r ? 

ME. DEAN: We don't have a second pond 

u s a b l e ; i s t h a t r i g h t ? 

ME. STOVALL: I'm not saying t h a t . 

Q. KBy Mr. S t o v a l l ) What are you going t o do 

about t h a t s i t u a t i o n ? What i s your recommendation t o 

Mr. Badsgard as f a r as w r i t i n g the checks t o get t o 

the problem and min i m i z e and by "minimize" I mean 
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v i r t u a l l y e l i m i n a t e the p r o b a b i l i t y of c o n t a m i n a t i o n 

of f r e s h water s u p p l i e s ? 

A. To e l i m i n a t e the c o n t a m i n a t i o n of f r e s h 

water s u p p l i e s , I would recommend t h a t we cease 

a c c e p t i n g f l u i d s i m m e d i a t e l y , c i r c u l a t e the sump i n t o 

the main pond, and a t the same time c o n t i n u e w i t h our 

e v a p o r a t i o n process and s t a r t h a u l i n g water o f f t o the 

ot h e r a v a i l a b l e commercial d i s p o s a l f a c i l i t i e s . We 

would lower the pond u n t i l such time as the sump d r i e s 

up; and t h a t would be t o dete r m i n e the l e v e l at which 

the leak i s , r e p a i r the l e a k , put the pond back i n t o 

o p e r a t i o n s by commencing t o take f l u i d s a g a i n . 

Q. Let me see i f I understand the process 

t h a t ' s going t o happen here c o r r e c t l y , because I t h i n k 

p r o b a b l y t h i s i s one of the major concerns we've got 

to address, i s you're going t o have w a t e r , disposed 

water, i n t h i s p i t , t h i s pond. I f t h e r e ' s a leak i n 

the p r i m a r y l i n e r , water i s going t o f l o w down -- I 

t h i n k I got t o t h i s on Wednesday t o the bottom t o 

t h a t PVC p e r f o r a t e d p i p e , which w i l l then take i t t o 

the sump. What volume of water w i l l move t h r o u g h 

t h e r e — l e t ' s assume a leak towards the bottom of a 

f u l l pond -- hew much water w i l l a c t u a l l y go t o t h i s 

sump? And what's the f l o w r a t e per day or per hour? 

A. That would a l l depend on the v a r i a b l e 
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p r e s s u r e s i n v o l v e d and the s i z e of the hole which the 

water i s going t h r o u g h the l i n e r . 

Q. What's the maximum the sump c o u l d handle, 

the system t o get the water i n t o the sump? 

A. I don't have the exact c a l c u l a t i o n s here, 

but you'd be l o o k i n g a t the c a p a c i t y of a t w o - i n c h PVC 

l i n e , which I would imagine i s p r e t t y c l o s e t o f o u r or 

500 g a l l o n s a mi n u t e . 

Q. Do you know i f Mr. Cheney has made t h a t 

k i n d of c a l c u l a t i o n ? 

A. I don't know i f he has. 

0. Four or 500 g a l l o n s per minute -- l e t ' s 

assume t h a t ' s c o r r e c t f o r the moment -- can f l o w i n t o 

the sump. How much volume can the sump i t s e l f hold? 

A. The sump would be l i m i t e d o n l y by the pump 

t h a t would be placed i n t o i t , which pumps can ve r y 

e a s i l y be put i n t o t h a t t o handle more than f o u r or 

500 g a l l o n s . 

Q. I n ot h e r words, the water i s not going t o 

sta y i n the sump t a n k , i t ' s going t o be pumped out 

im m e d i a t e l y . Where i s i t going t o go? 

A. Back t o the pond t o be r e c y c l e d . 

Q. I n oth e r words, the sump does not become a 

u s e f u l v e h i c l e t o he l p d r a i n the pond? 

A. Yes, i t does. At those r a t e s , we w i l l put 
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i t back i n t o the pond. We would a l s o be p u t t i n g i t 

i n t o the t r u c k s t o hau l o f f because we've determined 

t h a t we have a l e a k , and t h a t ' s p a r t of our 

co n t i n g e n c y p l a n . But a t those r a t e s , f o u r or 500 

hundred g a l l o n s a minute -- and t h a t might be on the 

hig h s i d e we would have t o put i t i n t o the pond 

j u s t t o r e c y c l e i t . 

As I t h i n k back on i t , f o u r or 500 g a l l o n s 

a minute f o r an u n p r e s s u r i z e d t w o - i n c h l i n e i s q u i t e 

h i g h . I would put i t more a t about 100 g a l l o n s a 

minute, a t the most. 

Q. A hundred g a l l o n s a minute then c o u l d be 

more e a s i l y hauled away? 

A. Yes . 

Q. You're a g e o l o g i s t by t r a i n i n g , but you're 

not a h y d r o l o g i s t ; i s t h a t c o r r e c t ? 

A. C o r r e c t . 

Q. Are you able t o t e s t i f y a t a l l as t o the 

e f f e c t of time and impact of the f l o w of water --

l e t ' s assume i t does get t h r o u g h the secondary l i n e r 

t o the ground -- what volume of water i t would 

a c t u a l l y take and how long t o get t o the water t a b l e 

and contaminant f r e s h water s u p p l i e s ? 

A. Other than a r a t h e r simple answer based 

upon the geology of i t , I can ' t q u a n t i f y i t . But i t 
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would take a ve r y long time t o get t o the wat e r , and 

t h a t would be under c o n s t a n t head p r e s s u r e , at which 

p o i n t i n time t h a t we f i x the pond, the head p r e s s u r e 

would be r e l e a s e d , t h e r e f o r e , t h e r e would be no 

d r i v i n g f o r c e . And the water t h a t had a l r e a d y 

s a t u r a t e d the subgrade below would be bound by 

c a p i l l a r y a c t i o n . So I can't g i v e you a f l o w r a t e 

because t h a t would have t o be measured. And I don't 

know t h a t a h y d r o l o g i s t c o u l d do i t unless he measured 

i t e i t h e r . I can j u s t t e l l you t h a t based on the 

s u b s o i l s and the geology of the area t h a t i t would 

take a ve r y long time f o r i t t o get even 80 f e e t down 

i f i t went s t r a i g h t down. 

Q. Did you t e s t i f y as t o the n a t u r e of the 

s u b s o i l s ? 

A. I t ' s i n the d r i l l e r ' s r e c o r d on the f i r s t 

a p p l i c a t i o n , I b e l i e v e . 

Q. Are t h e r e any permeable-type areas t h a t you 

know of t h a t would keep water above the water t a b l e , 

or semi-permeable t h a t would r e t a r d the f l o w even? 

A. Yes. The f o r m a t i o n t h a t we are o c c u p y i n g , 

g r a n t e d , on the s u r f a c e i s an e r o s i o n a l s u r f a c e . I've 

t e s t i f i e d t o t h a t . Even j u s t below the s u r f a c e t o a 

depth of 19 f e e t t h e r e ' s an e r o s i o n a l s u r f a c e . I t ' s 

p a r t of an e r o s i o n a l s u r f a c e . But underneath t h a t i s 
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what one would c o n s t r u e as bedrock. And i t i s a t t h a t 

p o i n t i n time e i t h e r the Nacimiento f o r m a t i o n or the 

San Jose f o r m a t i o n . They are bo t h v e r y s i m i l a r i n 

g e o l o g i c n a t u r e . There are sandstone members 

in t e r b e d d e d w i t h c l a y members w i t h shale members, and 

those c l a y and shale members are v e r y impermeable. So 

to answer your q u e s t i o n , yes, t h e r e are impermeable 

members -- t h e r e should be impermeable members i n 

between the pond bottom and the water t a b l e . 

Q. And I assume i f water were f l o w i n g t h r o u g h 

and t h e r e a c t u a l l y was s u f f i c i e n t head on the water t o 

get t o those l a y e r s , t h a t would then cause a 

h o r i z o n t a l d i s p l a c e m e n t of the f l u i d s . 

A. C o r r e c t . 

Q. I understand t h a t you're unable t o 

determine the time or volumes of c o n c e n t r a t i o n s , i f 

you w i l l , of water t h a t c o u l d g e t t o the water t a b l e 

from a f u l l pond. But I b e l i e v e i n your t e s t i m o n y i n 

your response t o Mr. Horner's q u e s t i o n s about the 

worst case s c e n a r i o he dis c u s s e d was t h a t i t could 

take as long as nin e months t o empty a pond i n the 

worst case s c e n a r i o , u s i n g e v a p o r a t i o n ; i s t h a t 

c o r r e c t ? 

A. That's c o r r e c t . That i s the worst case 

scenar i o . 
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Q. I understand t h a t you're n o t c l a i m i n g any 

e x p e r t i s e i n t h i s area; b u t , i n your o p i n i o n , as a 

g e o l o g i s t , you b e l i e v e t h a t the volumes of water t h a t 

would e n t e r the s o i l t h r o u g h t h i s w o r s t case leak a t 

the bottom of the p r i m a r y and secondary l i n e r s , g i v e n 

a l l o t h e r f a c t o r s , and assuming t h a t t h e r e ' s no water 

hauled, would be a s u f f i c i e n t volume t o breach and 

contaminant groundwater s u p p l i e s ? 

A. No . 

Q. You disc u s s e d a l s o , I t h i n k , i n the c o n t e x t 

of Mr. Horner's c r o s s - e x a m i n a t i o n , I t h i n k t h e r e was 

some issue about s u r f a c e area and depth and the 

r e l a t i o n s h i p and how t h a t a f f e c t s e v a p o r a t i o n of the 

water. To the best of your knowledge, i s t h e r e any 

s o r t of maximum e f f i c i e n t s i ze? Do you have t o have a 

c e r t a i n depth t o have any pl a c e f o r the p r e c i p i t a t e s 

t o come out or t o get e f f i c i e n t e v a p o r a t i o n ? What 

would be the o p t i m a l design of a pond o f , say, the 

c a p a c i t y of Pond 1 i n terms of s u r f a c e area and depth? 

A. Am I al l o w e d t o take i n t o account 

economics? 

Q. Le t ' s t a l k s t r i c t l y s c i e n c e t o s t a r t w i t h . 

A. S t r i c t l y s c i e n c e , once a g a i n , you want t o 

maximize s u r f a c e area. You w i l l need a c e r t a i n amount 

of volume t o ho l d p r e c i p i t a t e d s a l t s . I n my o p i n i o n , 
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based upon the amount of water t o j u s t i f y r u n n i n g your 

sprayer systems and having the r e q u i r e d f r e e b o a r d , the 

pond would need t o be a minimum h o l d i n g c a p a c i t y , 

minimum f r e e b o a r d of ten f e e t . 

Q. V e r t i c a l ? 

A . V e r t i c a l . 

Q. Whatever s i z e pond i t took i n a s e r v i c e 

area t o take i n as volume. So, i n o t h e r words, t h i s 

pond i s something l e s s than t h a t optimum ten f e e t , 

because i t ' s 13 f e e t . 

A. And t h a t ' s where the economics comes i n . 

Q. How much more would i t c o s t t o b u i l d the 

pond of the same volume t h a t was o n l y t e n f e e t deep? 

A. See, by b u i l d i n g the pond deeper, you're 

not -- you're i n c r e a s i n g i t s h o l d i n g c a p a c i t y . You're 

not s q u a r i n g i t s area. So your c o s t s come i n t o p l a y 

as t o the c o s t of the l i n e r s . Each f o o t t h a t you move 

t h a t pond, you square t h a t f o o t a g e . You know, I can 

b u i l d a pond t o hol d j u s t as -- f o r example, i f I 

were t o b u i l d a pond t e n f o o t deep, t o add another 

10,000 b a r r e l s c a p a c i t y , I c o u l d e i t h e r make the pond 

-- the pond would be 300 by 300 t o add another 

10,000 b a r r e l s c a p a c i t y , I c o u l d e i t h e r go ahead and 

make the pond 325 by 325, or I c o u l d lower i t t h r e e 

i n c h e s . I t ' s cheaper t o lower i t t h r e e inches t o get 
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the h o l d i n g c a p a c i t y . That maximizes your r e t u r n on 

your i n i t i a l i n v e s t m e n t . 

Q. I n your o p i n i o n , what compromise do you 

make i n terms of the e f f i c i e n c y of the e v a p o r a t i o n 

process of the pond by doing t h a t ? 

A. More than a n y t h i n g , your e f f i c i e n c y i s 

enhanced by the spray system. So your p a s s i v e 

e v a p o r a t i o n r a t e f o r t h i s pond i s 175 b a r r e l s a day. 

I f you put the s p r a y e r s on t h e r e , you're up t o a 

minimum of t e n - f i f t y . And we're s t i l l , a t my 

f a c i l i t y , d e t e r m i n i n g what e x a c t l y i s the maximum 

amount of s p r a y e r s . The more s u r f a c e area you can 

cover w i t h the s p r a y e r s , the maximum amount. So, i n 

t h e o r y , you c o u l d have a pond 50 by 50 by 50 f o o t deep 

on one s p r a y e r , and i t might evaporate as much as a 

pond t h a t ' s 100 by 100 by two f o o t . This i s j u s t f o r 

sake of argument. 

Q. Am I c o r r e c t then t h a t what you're saying 

i s t h a t you can overcome any drawbacks t o re d u c i n g the 

su r f a c e area of the pond by i n s t a l l i n g the enhanced 

e v a p o r a t i o n system? 

A. C o r r e c t . You s a i d t h a t much b e t t e r than I 

d i d . 

Q. I work w i t h words. I don't always know 

what they mean. 
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MR. DEAN: I s t h a t on the record? Never 

heard a lawyer admit t h a t b e f o r e . 

Q. l(By Mr. S t o v a l l ) When you s a i d the c u r r e n t 

f a c i l i t y ; you're t a l k i n g about the Southwest f a c i l i t y 

i s a t 1,050 b a r r e l s e v a p o r a t i o n ? 

A. No. We're s t i l l i n the l e a r n i n g p e r i o d 

t h e r e w i t h the systems t h a t we have on hand. We're 

c o v e r i n g r o u g h l y a q u a r t e r of the s u r f a c e area of our 

pond. We're a t 21, 2200 b a r r e l s of water a day being 

evaporated r i g h t now, based on incoming versus pond 

d e p t h . As we move t o cover the r e s t of our pond w i t h 

s p r a y e r s , I a n t i c i p a t e t h a t our e v a p o r a t i o n r a t e c o u l d 

get up t o the f i v e - t o s i x - t o 8,000-barrel-a-day 

range. However, our pas s i v e e v a p o r a t i o n r a t e f o r t h a t 

pond, e x t r a p o l a t e d over a year, i s o n l y 300 b a r r e l s of 

water a day. So t h e r e ' s a s u b s t a n t i a l i n c r e a s e i n 

e v a p o r a t i o n r a t e due t o s p r a y i n g . 

Q. What's the i n p u t volume i n t o the pond? 

A. We've l i m i t i n g our f a c i l i t y r i g h t now, 

because we are a t f r e e b o a r d c a p a c i t y , t o t h a t which we 

can evaporate t o s a f e l y lower t h e pond. So r i g h t now 

we're a t a s t a n d s t i l l . We're l i m i t e d by the f a c t t h a t 

we don't have a l l of our sp r a y e r s o p e r a t i n g y e t . 

Q. So you're not t a k i n g i n any more water than 

you can evaporate? 
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A. C o r r e c t . We're t a k i n g i n something l e s s 

than we can e v a p o r a t e . 

Q. How long would i t take you t o l i n e the 

second pond t o get i t i n t o the o p e r a t i o n ? I f somebody 

s a i d s t a r t r i g h t now, get t h i s pond l i n e d and g o i n g . 

A. Weather p e r m i t t i n g , and a v a i l a b i l i t y of a 

c o n t r a c t o r and h i s schedule, I would guess t h a t the 

whole pond c o u l d be l i n e d w i t h i n 35 days. 

Q. T h i r t y - f i v e days? 

A. Uh-huh. 

Q. I n ot h e r words, i f you had a s i t u a t i o n 

where you had t o empty the f i r s t pond, or an u p h i l l 

pond, I ' l l c a l l i t , you c o u l d have the second pond, 

p r o v i d e d the c o n s t r u c t i o n was completed, l i n e d and 

a v a i l a b l e t o take the water w i t h i n 35 days? 

A. Weather p e r m i t t i n g . 

Q. With r e s p e c t t o the issu e of t a k i n g water 

which i s , i n f a c t , contaminated w i t h H2S, i f I 

understand what you've s a i d , i s t h a t you w i l l p ut a 

volume of c h l o r i n e i n the r e c e i v i n g tank and then you 

w i l l d ispose s t a r t u n l o a d i n g the t r u c k i n t o the 

r e c e i v i n g tank and adding a d d i t i o n a l c h l o r i n e as 

necessary t o e l i m i n a t e the H2S, the b a c t e r i a t h a t 

causes the H2S? 

A. That i s what I t e s t i f i e d , yes. There are 
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o t h e r opt i o n s . 

Q. What are those o p t i o n s ? 

A. The o t h e r o p t i o n would be t o have a c l o s e d 

tank i n c l o s e p r o x i m i t y t o the u n l o a d i n g t a n k , unload 

i t i n t o the c l o s e d tank p u t the c h l o r i n e i n t o the 

cl o s e d tank f i r s t , unload the l o a d i n t o the c l o s e d 

t a n k , have t h a t t r u c k t h a t i s u n l o a d i n g mix the t a n k , 

p i c k i t back up, t r e a t i t -- w e l l , t r e a t i t , p i c k i t 

back up and put i t i n t o the skimmer pond and i n t o the 

bi g pond. 

Q. Would t h a t a l t e r n a t i v e s u b s t a n t i a l l y reduce 

the r i s k of the escape of H2S i n t o the a i r ? 

A. Yes, i t would. 

Q. Why have you not chosen t h a t a l t e r n a t i v e ? 

A. I t ' s not been my o p i n i o n nor my cur 

p r a c t i c e out t h e r e a t the d i s p o s a l f a c i l i t y t h a t i t ' s 

a c t u a l l y necessary. The H2S t h a t we get i s g e n e r a l l y 

i n the range of about -- and t h i s i s i n the tanks t h a t 

are t r a n s p o r t e d t o us are i n the range of about, 

oh, the h i g h e s t we've had has been 22 p a r t s per 

m i l l i o n . The low e s t t h a t we've had w e l l , we've had 

a l o t w i t h no H2S -- but i t ' s been our ex p e r i e n c e t h a t 

i t can be mixed i n the tank p r i o r t o being dumped i n t o 

the d i s p o s a l f a c i l i t y . There's a r e l e a s e of H2S, yes, 

but i t ' s a minimal amount. 
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Q. Would the p e r s o n n e l r e s p o n s i b l e f o r t h i s be 

r e q u i r e d t o wear b r e a t h i n g equipment? 

A. At those c o n c e n t r a t i o n s , no. 

Q. Again, I'm not a t e c h n i c a l person i n t h i s 

area. I s t h e r e any method by which you c o u l d a c t u a l l y 

add c h l o r i n e t o the water e i t h e r i n the t r u c k i t s e l f 

or t h r o u g h some s o r t of feeder i n t o t h e hose as i t ' s 

being d i s c h a r g e d i n t o the tank so t h a t by the time i t 

a c t u a l l y h i t s the a i r i t has been t r e a t e d , t o a 

c e r t a i n e x t e n t ? 

A. I t can be done. The c h l o r i n e can be 

d i r e c t e d d i r e c t l y i n t o the t r u c k by popping the t o p 

o f f of i t and p o u r i n g i t i n t o the t r u c k . I n most 

i n s t a n c e s where we have -- we've informed o p e r a t o r s 

t h a t have H2S problems, c o n t i n u i n g E2S problems; i . e . , 

those up i n the green area, t h a t i f we are t o accept 

t h e i r produced water t h a t they must t r e a t i t at t h e i r 

f a c i l i t y p r i o r t o b r i n g i n g i t t o us because t h e y ' r e i n 

p r e t t y h i g h c o n c e n t r a t i o n s of H2S up t h e r e . By the 

time i t gets t o us, you know, i t ' s i n the neighborhood 

o f , l i k e I s a i d , the h i g h e s t t h a t we've g o t t e n from 

those f o l k s i s 22 p a r t s per m i l l i o n . I don't know 

what i t i s a t t h e i r f a c i l i t y , but I know what i t i s 

when i t get s t o our f a c i l i t y . And then we f u r t h e r 

t r e a t i t . 
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Q. I s t h e r e a maximum c o n c e n t r a t i o n which you 

would recommend a c c e p t i n g a t your f a c i l i t y w i t h your 

c u r r e n t proposed design? 

A. The most t h a t I would recommend would be 50 

PPM, and then you're d e a l i n g w i t h some p r e t t y h i g h 

c o n c e n t r a t i o n s of E2S. And i f i t ' s a n y t h i n g more than 

t h a t , I would not l i k e t o have i t a t the f a c i l i t y . 

Q. So perhaps as a c o n d i t i o n of a p e r m i t we 

co u l d impose a st a n d a r d which says you w i l l n o t accept 

water above a c o n c e n t r a t i o n , the c o n c e n t r a t i o n being 

50, as you recommended i t . There may be o t h e r 

evidence t h a t would support a d i f f e r e n t 

c o n c e n t r a t i o n . 

A. That's a v i a b l e o p t i o n . 

Q. Let me make sure -- a g a i n , I demonstrate my 

la c k of s c i e n t i f i c knowledge you t a l k e d about the 

sludge which you've d e f i n e d as blow dust and v a r i o u s 

types of d i r t and some p r e c i p i t a t e s t h a t w i l l 

e v e n t u a l l y accumulate on the pond over a p e r i o d of 

time on the bottom. I s t h e r e any l i k e l i h o o d or 

p o s s i b i l i t y t h a t you can get ana e r o b i c b a c t e r i a 

d e v e l o p i n g i n t h i s sludge because i t ' s n ot being 

p r o p e r l y a e r a t e d and moved? 

A. My answer was t h a t -- and based upon the 

f a c t t h a t the pond i s a e r o b i c t o s t a r t w i t h , so as the 
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p r e c i p i t a t e s and the sludge accumulate on the bottom, 

i t i s a c c u m u l a t i n g t h r o u g h an a e r o b i c system, a system 

t h a t i s a e r o b i c , so t h e r e should not be the cause f o r 

any b a c t e r i a t o ever have the a b i l i t y t o l i v e i n t h a t 

a e r o b i c environment, t h e r e f o r e , i t would not 

accumulate i n the s l u d g e . That was the b a s i s f o r my 

answer. 

Q. How deep would you a n t i c i p a t e t h i s sludge 

becoming? 

A. With the 11.9 years t h a t we i n t e n d t o 

operate the f a c i l i t y which I t e s t i f i e d h ere, I would 

imagine t h a t the sludge would be i n the neighborhood 

— once a g a i n , depending on the types of s a l t s t h a t we 

get and e v a p o r a t i o n r a t e s t h a t we g e t , t h a t we would 

p r o b a b l y end up a t some p o i n t i n time w i t h c l o s e t o 

f i v e t o s i x f e e t of sludge i n the bottom of the pond. 

Q. With f i v e t o s i x f e e t of s l u d g e , i s t h e r e 

an a e r a t i o n process going on? We're t a l k i n g about 

mud, r i g h t , s loppy mud? 

A. S a l t and mud . 

Q. W i l l i t be anaerobic towards the bottom of 

t h a t sludge? 

A. I t c o u l d be a n a e r o b i c . But the b a s i s of my 

answer was based upon the f a c t t h a t i t ' s i n an a e r o b i c 

system t o s t a r t w i t h . I would p r e f e r t h a t maybe 
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someone e l s e answer t h i s q u e s t i o n ; b u t the b a s i s f o r 

mine was t h a t the pond i s a e r o b i c t o s t a r t w i t h as the 

sludges are p r e c i p i t a t e d , t h e r e f o r e , t h e r e ' s no 

b a c t e r i a , t h e r e f o r e , i t wouldn't accumulate i n the 

sludge . 

Q. Wouldn't form i n the sludge? 

A. No. I f i t ' s not able t o l i v e p r i o r t o 

being d e p o s i t e d i n the s l u d g e , i t c a n ' t be i n the 

sludge t h a t ' s the b a s i s f o r my... 

ME. STOVALL: I have no f u r t h e r q u e s t i o n s 

of t h i s w i t n e s s a t t h i s t i m e . 

EXAMINER STOGNEE: Are t h e r e any o t h e r 

q u e s t i o n s of Mr. Frank? 

MR. HORNER: I have a c o u p l e , i f i t ' s my 

t u r n . 

EXAMINER STOGNER: Mr. Horner. 

RECROSS-EXAMINATION 

BY MR. HORNER: 

Q. You were t a l k i n g about depth t o 

groundwater, I b e l i e v e , and something about the 

geography of the area. Somehow you were sa y i n g t h a t 

you t h o u g h t t h a t t h i s pond i s 150 f e e t above the 

r i v e r ; i s t h a t c o r r e c t ? 

A. C o r r e c t . 

Q. And you were t a l k i n g about some s o r t of --
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i f i t wasn't 150 f e e t , i t would be i n a v u l n e r a b l e 

area? 

A. C o r r e c t . 

Q. What i s the v u l n e r a b l e area? 

A. The v u l n e r a b l e area i s an area i n the San 

Juan Basin as d e f i n e d by the OCB -- I might n o t have 

the t e r m i n o l o g y e x a c t l y r i g h t i n essence, a n y t h i n g 

t h a t i s l e s s than 150 f o o t . 

EXAMINEE STOGNER: Mr. Horner, I b e l i e v e 

maybe t h a t q u e s t i o n might be b e t t e r asked of Mr. 

Anderson when he gets up on the s t a n d . He i s f a m i l i a r 

w i t h the v u l n e r a b l e area. Would t h a t be s u f f i c i e n t 

w i t h you? 

ME. HORNER: W e l l , maybe f o r d e t a i l s , but 

I'm t r y i n g t o f i g u r e out what, i n concept, the 

v u l n e r a b l e area i s , not n e c e s s a r i l y where i t i s , but 

what i s the concept of a v u l n e r a b l e area. 

MR. STOVALL: Mr. Horner, l e t me j u s t t e l l 

you on the r e c o r d t h a t the b a s i c concept of a 

v u l n e r a b l e area i s i t i s the area -- i t ' s measured i n 

terms of depth and l o c a t i o n w i t h r e s p e c t t o the r i v e r 

-- Mr. Anderson can c l a r i f y t h i s -- water which i s 

p a r t i c u l a r l y v u l n e r a b l e t o c o n t a m i n a t i o n by i n our 

case, o i l f i e l d o p e r a t i o n s and, t h e r e f o r e , a d d i t i o n a l 

p r o t e c t i o n r e q u i r e m e n t s are imposed on c e r t a i n types 
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of o p e r a t i o n s w i t h i n t h a t v u l n e r a b l e area. That i s 

more f u l l y d e f i n e d w i t h i n an OCD o r d e r , and d u r i n g a 

break we can f i n d t h a t order f o r you. 

by I don't know i f t h e y ' r e d e f i n e d i n a township 

range or whether i t ' s i n terms of measurement. And i f 

I'm n ot m i s t a k e n , t h a t measurement i s based upon a 

v e r t i c a l r e l a t i o n s h i p t o a water l i n e on the r i v e r 

channels themselves. 

MR. HORNER: So t h i s would be something 

d e f i n e d on a t o p o g r a p h i c map? 

MR. STOVALL: Yes, based --

MR. HORNER: W i t h i n an area of so many f e e t 

around a r i v e r , t h a t ' s a v u l n e r a b l e area; when you get 

hig h e r above t h a t --

MR. HORNER: Those areas are l a i d out? 

MR. STOVALL: They are s p e c i f i c a l l y d e f i n e d 

MR. STOVALL: Then i t ' s not a v u l n e r a b l e 

area, as d e f i n e d by the o r d e r . 

MR. HORNER: So t h a t has been looked a t 

here? 

MR. STOVALL: A b s o l u t e l y , yes; t h a t order 

i s p a r t of our re c o r d s and r e q u i r e m e n t s . 

MR. HORNER: A l l r i g h t . I s t h a t p a r t of 

t h i s record? Because I haven't seen t h a t . 

MR. STOVALL: The v u l n e r a b l e area, i t i s an 
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OCD o r d e r . And we, of cour s e , take n o t i c e of our 

ord e r s and are aware of our o r d e r s . W e ' l l p r o v i d e you 

w i t h a copy of t h a t d u r i n g the break and proceed from 

t h e r e i f you have any q u e s t i o n s . 

MR. HORNER: A l l r i g h t . 

Q. l(By Mr. Horner) I b e l i e v e you t e s t i f i e d 

t h a t c u r r e n t l y t h e r e ' s more water being produced than 

t h e r e i s c a p a c i t y i n these e x i s t i n g ponds. Where i s 

t h a t water going? 

A. I don't know. I would suspect t h a t a t t h i s 

p o i n t i n time we j u s t reached our c a p a c i t y , and I 

would expect t h a t one of two t h i n g s i s happening, one 

of which I don't r e a l l y l i k e the th o u g h t o f ; the o t h e r 

one being t h a t the w e l l s are being shut i n by the 

o p e r a t o r u n t i l a d i s p o s a l s i t e can be found. 

Q. What i s the one you don't l i k e t o t a l k 

about? 

A. I wouldn't know where i t would be g o i n g . 

There's any -- maybe t h e y ' r e u s i n g i t f o r p r o d u c t i o n 

purposes, f r a c k w a t e r ; might be us i n g i t f o r d r i l l i n g 

purposes, I don't know. 

Q. Now, you t a l k e d about, a g a i n , the s o i l i n 

the area as being some s o r t of an e r o s i o n a l s u r f a c e . 

What are we t a l k i n g about t h e r e ? 

A. The f o r m a t i o n was d e p o s i t e d the 
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f o r m a t i o n being e i t h e r the Nacimiento or the San Jose, 

I'm not q u i t e sure r i g h t t h e r e which i t i s . I t was 

d e p o s i t e d , s u b s e q u e n t l y brought t o the s u r f a c e and 

eroded t h r o u g h the process of n a t u r a l e r o s i o n . The 

way I can t e l l t h a t i s t h a t t h e r e are cobbles mixed i n 

w i t h c l a y , t h e r e ' s pebbles mixed i n w i t h s i l t and t h a t 

type of t h i n g . 

Q. I s the d i s t i n c t i o n between t h i s e r o s i o n a l 

s u r f a c e and the bedrock t h a t you're t a l k i n g about f o r 

purposes here the f a c t t h a t e r o s i o n a l s u r f a c e i s 

permeable? 

A. Ko, t h a t i s not t r u e . I s t a t e d t h a t the 

e r o s i o n a l s u r f a c e has a m i x t u r e of c l a y s and sand and 

s i l t and c o b b l e s . I n the i n s t a n c e s i n which we found 

the c o b b l e s , i t was a t the v e r y s o u t h e r n n o r t h e r n m o s t 

p a r t of Pond Number 3 at a depth of about, I b e l i e v e , 

11 t o 12 f e e t . I don't know how l a t e r a l l y c o n t i n u o u s 

i t i s . But t o answer your q u e s t i o n , they are not 

permeable when compacted. 

Q. Now, you found the e r o s i o n a l s u r f a c e a t 

t h i s one l o c a t i o n . I s t h a t what you said? 

A. I found the cobbles a t t h a t l o c a t i o n . 

Q. Does t h a t mean you found the e r o s i o n a l 

s u r f a c e , or i s the whole t h i n g e r o s i o n a l s u r f a c e ? 

A. The whole t h i n g i s an e r o s i o n a l s u r f a c e . 

CUMBRE COURT REPORTING 
1(505) 984-224 4 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

190 

Q. Now, i n f a c t , the l i k e l i h o o d t h a t you're 

ever going t o get t h i s t h i n g compacted over and above 

the compaction t h a t e x i s t s i n i t s n a t u r a l s t a t e i s 

h i g h l y u n l i k e l y , c o r r e c t ? 

A. I n c o r r e c t . 

Q. You can compact over and above the n a t u r a l 

compact ion? 

A . C o r r e c t . 

Q. By how much? 

A. I don't know. I t would have t o be 

q u a n t i f i e d . As I s t a t e d e a r l i e r , we would determine 

the maximum d e n s i t y a t which t h a t m a t e r i a l can be 

compacted, and we would be a t 95 p e r c e n t of t h a t . 

Q. Now, f o r the b e n e f i t of these i n d i v i d u a l s 

t h a t have not been t o t h i s s i t e , t h i s s i t e i s a c t u a l l y 

l o c a t e d on a mesa, i s i t not? 

A. C o r r e c t . 

Q. And what i s the name of t h a t mesa? 

A . Crouch Mesa. 

Q. And, i n f a c t , t h i s p a r t i c u l a r l o c a t i o n i s 

l o c a t e d not ver y f a r from a wash t h a t runs o f f t h i s 

mesa; i s n ' t t h a t c o r r e c t ? 

A. I don't know how f a r , and I don't know 

which wash you're t a l k i n g about. 

Q. W e l l , I mean, can ' t you see i t on your 
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t o p o g r a p h i c map t h e r e w i t h i n j u s t a few hundred y a r d s , 

i f t h a t f a r , t h a t wash t h a t runs o f f t o the n o r t h w e s t ? 

EXAMINER STOGNER: I b e l i e v e you're 

r e f e r r i n g t o E x h i b i t 2-A; i s t h a t c o r r e c t ? 

MR. HORNER: That's c o r r e c t , Mr. Examiner. 

A. Which map are you r e f e r r i n g to? 

MR. HORNER: 2-A, the t o p o g r a p h i c map t h e r e 

i n the c e n t e r . 

EXAMINER STOGNER: That shows the s i x 

s e c t i o n s ? 

MR. HORNER: That's c o r r e c t . 

A. Judging from i t from here, i t would be t h a t 

t h e r e would be a wash r o u g h l y , I b e l i e v e , a g u a r t e r of 

a m i l e t o the n o r t h e a s t , l o o k s l i k e from here. 

Q. KBy Mr. Horner) W e l l , t h a t would be 

n o r t h w e s t , as I see i t . 

A. N o r t h e a s t , n o r t h w e s t ; l o o k s l i k e i t s t a r t s 

n o r t h e a s t and runs t o the n o r t h w e s t of the f a c i l i t y . 

I s t h a t what you're asking? 

Q. P o s s i b l y , p o s s i b l y . So i f , i n f a c t , t h e r e 

was any c o n t a m i n a t i o n of the s o i l and you got a 

h o r i z o n t a l movement and t h a t c o n t a m i n a t i n g water moved 

t o the n o r t h w e s t , as you t e s t i f i e d on Wednesday, i t 

would l i k e l y s u r f a c e i n t h a t wash, would i t not? 

A. No. As I t e s t i f i e d , t he d r i v i n g f o r c e 
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would be the head p r e s s u r e . F i r s t o f f , i t has -- X 

amount of water has t o come t h r o u g h the p r i m a r y 

l i n e r . Then what i s n ' t siphoned t h r o u g h the d e t e c t i o n 

system, t h a t excess water would have t o go th r o u g h the 

secondary l i n e r , which f u r t h e r r e s t r i c t s f l o w . T h i s 

f u r t h e r r e s t r i c t s f l o w i s the compaction of the 

subgrade. So d u r i n g t h i s time we can' t q u a n t i f y 

a n y t h i n g w i t h o u t knowing the s i z e of the hole and the 

l e a k . But once we determine t h a t t h e r e was a l e a k , we 

cou l d lower the pond w i t h i n -- j u s t by e v a p o r a t i o n 

a l o n e , i n no more than n i n e months, empty the pond, no 

more than n i n e months, j u s t by e v a p o r a t i o n on i t . I t 

would be sooner than t h a t because we would s t a r t 

t r u c k i n g . At t h a t p o i n t i n t i m e , whatever volume of 

water t h a t has escaped has t o go th r o u g h these v a r i o u s 

i m p e r m e a b i l i t y b l o ckages, and once t h a t p r e s s u r e i s 

rel e a s e d from the d r i v i n g p r e s s u r e , the head p r e s s u r e 

i s r e l e a s e d , t h e r e ' s no d r i v i n g f o r c e on t h a t w a t e r . 

And due t o the n a t u r e of these s o i l s , i t would be 

bound by c a p i l l a r y a c t i o n . So t h a t ' s my answer. 

Q. Unless your leak i s b i g g e r than the 

c a p a c i t y of your t w o - i n c h l i n e . 

A. And t h a t would be the excess t h a t I 

t e s t i f i e d as t o e a r l i e r . 

Q. And i n t h a t case, the water c o u l d e n t e r the 
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s o i l , move t o the n o r t h w e s t and s u r f a c e i n the wash. 

A. I t c o u l d under s u s t a i n e d c o n d i t i o n s , but we 

have l i m i t a t i o n s as t o how long we're a l l o w e d t o 

operate t h i s way, w i t h the l e a k . 

Q. Nine months, as I u n d e r s t o o d . 

A. R i g h t . I t c o u l d not reach t h a t wash i n 

nine months. I s t h a t the answer you're l o o k i n g f o r ? 

Q. No, t h a t wasn't the answer I'm l o o k i n g 

f o r . How d i d you dete r m i n e j u s t now t h a t i t c o u l d n o t 

reach t h a t wash i n n i n e months? 

A. Because of the s u b s o i l s I can' t q u a n t i f y , 

nor can anyone e l s e a t t h i s t i m e . 

Q. So you ca n ' t say t h a t i t won't reach the 

wash . 

A. Based on my exp e r i e n c e -- and t h a t ' s what 

we're t e s t i f y i n g , and my background — t h a t i t cannot 

reach i t because of the n a t u r e of the s u b s o i l s . 

Q. Based on a p e r m e a b i l i t y r a t e of what? 

A. I would guess t h a t t h a t p e r m e a b i l i t y r a t e 

i s i n the neighborhood of p r o b a b l y t e n t o the minus 

seven c e n t i m e t e r s per second. 

Q. Which would g i v e you a movement of how f a r 

i n a month? 

A. Maybe ten i n c h e s . I don't know, i t 

depends. 
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Q . But you're not r e a l l y sure what the 

p e r m e a b i l i t y of the s o i l i s ? 

A. That's c o r r e c t . 

Q. Now, you were t a l k i n g about, as you desi g n 

these p i t s t h a t -- I b e l i e v e you s a i d e x c l u d i n g the 

economics, i f you were l o o k i n g a t j u s t s t r i c t l y 

o p t i m i z i n g the d e s i g n , t h a t you would want a minimum 

f r e e b o a r d of ten f e e t ; i s t h a t c o r r e c t ? 

A. No, w i t h the f r e e b o a r d of a f o o t - a n d - a - h a l f 

and a l l o w i n g f o r a sludge t o b u i l d up and then having 

the pond enough water i n the pond t o u t i l i z e the 

ae r a t e the spray system, t h a t I would l i k e t o see a 

pond a minimum of ten f o o t deep. 

Q. Now, why would you want a pond t e n f o o t 

deep? 

A. I j u s t s a i d t o compensate f o r the f r e e b o a r d 

which would be a f o o t - a n d - a - h a l f and the sludge 

b u i l d u p i n the bottom and then t o have X amount of 

water t o be able t o spray. 

Q. So you would have b a s i c a l l y 

e i g h t - a n d - a - h a l f f o o t of water t h a t you're t a l k i n g 

about ? 

A. E x c l u s i v e of the sludge s o i l . 

Q. E x c l u s i v e of the s l u d g e . Now, why do you 

want e i g h t - a n d - a - h a l f f e e t of water? I'm having 
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d i f f i c u l t y w i t h t h a t . I'm not f o l l o w i n g why you want 

t h a t much w a t e r . 

A. I want t h a t much water so t h a t my f a c i l i t y , 

my spray system t h a t I would have would be capable of 

moving a minimum of 50,000 b a r r e l s of water a day. 

Q. So b a s i c a l l y then you're n o t t a l k i n g about 

o p t i m i z i n g the e v a p o r a t i o n r a t e from a pond w i t h o u t 

s p r a y s , you're t a l k i n g about the system, as you are 

c o n c e i v i n g i t t o be, w i t h maximizing c a p a c i t i e s , 

u t i l i z i n g sprays and t h i s s o r t of t h i n g , you would 

want e i g h t - a n d - a - h a l f f e e t of w a t e r . 

A. I would want t o have enough water t o 

operate the f a c i l i t y , which, i n my o p i n i o n , i s 

e i g h t - a n d - a - h a l f f e e t of wate r . 

Q. You're t a l k i n g about o p e r a t i n g the spray 

system, r i g h t ? 

A. The f a c i l i t y which c o n s i s t s of the spray 

system, the a e r a t i o n systems, e v e r y t h i n g e l s e . 

Q. I f you looked at a system w i t h o u t s p r a y s , 

t h a t was p u r e l y and s i m p l y an e v a p o r a t i o n p i t , you 

pour the water i n and you l e t i t e v a p o r a t e , what would 

t h a t system look l i k e ? 

A. I t would be about an i n c h - a n d - a - h a l f deep 

and seven m i l e s o f f square on each s i d e . 

Q. I b e l i e v e t h a t ' s what Mr. S t o v a l l was 
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t r y i n g t o get t o a w h i l e back. Now, you s t a t e d t h a t 

the h i g h e s t l e v e l t h a t you're aware of t h a t you had 

r e c e i v e d H2S i n an incoming l o a d — I'm assuming t h i s 

i s from the Breen area was 22 p a r t s per m i l l i o n ; i s 

t h a t c o r r e c t ? 

A. C o r r e c t . 

Q. Had t h a t p r e v i o u s l y been t r e a t e d , or was 

t h a t a t o t a l l y u n t r e a t e d load? 

A. I don't know. There was a p o i n t i n time 

t h e r e where they were b r i n g i n g us water from two 

d i f f e r e n t w e l l s , and one was s u b s t a n t i a l l y h i g h e r than 

t h a t . And when i t got t o us, I t o l d them, "We don't 

want i t at t h a t c o n c e n t r a t i o n . I t would be much more 

economic f o r you guys t o t r e a t i t a t your f a c i l i t y and 

b r i n g i t t o us." Some of the water t h a t we got from 

t h a t o p e r a t o r came i n a t 22 p a r t s per m i l l i o n , some 

came i n a t zero, so I don't know i f they t r e a t e d i t or 

not . 

Q. Do you charge f o r r e c e i v i n g t h i s water 

based on the hydrogen s u l f i d e c o n t e n t ? 

A. We charge t o t r e a t the w a t e r . 

Q. So t h e r e i s an a d d i t i o n a l charge over and 

above j u s t the acceptance of the water f o r the 

t r e a t i n g ? 

A. C o r r e c t . 
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Q. Now, what, i n your e s t i m a t i o n , i s the 

h i g h e s t l i k e l y c o n c e n t r a t i o n of hydrogen s u l f i d e i n 

the water i n the area t h a t might be r e c e i v e d i f i t 

were n o t t r e a t e d b e f o r e you r e c e i v e i t ? 

A. A l l I can s p e c u l a t e on i s t h a t , once a g a i n , 

i t ' s pure s p e c u l a t i o n t h a t -- hearsay, i f you w i l l , I 

have heard upwards of 150 PPM from some of t h a t water 

up t h e r e . 

Q. Upwards above t h a t or --

A. Up t o 150. 

Q. Now, a t what l e v e l i n the pond w i l l the 

a e r a t i o n system be l o c a t e d , the p i p e s w i t h the holes 

and the d i f f u s e r s and t h a t s o r t of s t u f f ? 

MP. DEAN: I'm going t o o b j e c t . This has 

been asked and answered and d i s c u s s e d . 

MR. STOVALL: I c e r t a i n l y have a good idea 

of where the area of the spray system --

MR. HORNER: No, I'm not t a l k i n g about the 

spray system. 

Q. KBy Mr. Horner) Do you know what depth the 

a e r a t i o n system i s going t o be i n the pond? 

MR. STOVALL: You can answer t h a t 

quest i o n . 

A. The ve r y bottom. 

Q. l(By Mr. Horner) R i g h t on the bottom? So i f 
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you've got f i v e t o s i x f e e t of s l u d g e , i t ' s going t o 

be covered up? 

A. No. As I t e s t i f i e d e a r l i e r , the c o n t i n u a l 

a c t i o n of the a i r coming from t h e a e r a t i o n system w i l l 

keep i t c l e a n . The areas i n between the l a t e r a l s w i l l 

f i l l up w i t h s l u d g e , but the a e r a t i o n system i t s e l f 

w i l l n ot ever be b u r i e d . 

EXAMINER STOGNER: I s t h a t because of the 

a g i t a t i o n around the pond? 

WITNESS: C o r r e c t . 

EXAMINER STOGNER: When you say f o u r t o 

f i v e f e e t of sl u d g e , we're t a l k i n g about an average 

t h r o u g h o u t the pond? 

WITNESS: E x c l u s i v e of t h a t area 

i m m e d i a t e l y above t h e holes of the a e r a t i o n system, 

yes. 

EXAMINER STOGNER: Thank you. I'm s o r r y , 

Mr . Horner. 

Q. UBy Mr. Horner) What i s the d i s t a n c e 

between your l a t e r a l s ? 

MR. DEAN: Same o b j e c t i o n . 

MR. STOVALL: J u s t answer the q u e s t i o n , and 

then l e t ' s move on. 

A. I b e l i e v e t h e y ' r e 40 f e e t . 

Q. KBy Mr. Horner) There's 40 f e e t between 
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your l a t e r a l s ? 

A. Between each set of l a t e r a l s ? Between each 

set of l a t e r a l s , I b e l i e v e t h e r e ' s 40 f e e t . 

EXAMINER STOGNER: Are we r e f e r r i n g t o 

E x h i b i t Number 2-B? 

WITNESS: No. I t would be t h r o u g h 

correspondence, i n a l e t t e r . 

EXAMINER STOGNER: These are i n the 

e x h i b i t s ; i s t h a t c o r r e c t ? 

WITNESS: Yeah. I n my copy of t h i s , i t 

doesn't have the document t h a t I s u b m i t t e d w i t h t h i s , 

f o r some reason. Yours might n o t e i t h e r . 

MR. DEAN: Which one i s t h i s ? What l e t t e r 

i s t h a t ? 

WITNESS: August 1 8 t h , 1989. No, i t ' s n o t . 

Q. l(By Mr. Horner) Now, you're going t o have 

two a e r a t i o n systems, c o r r e c t ? 

A . C o r r e c t . 

Q. I f one of the systems i s shut o f f f o r a 

p e r i o d of time and the ot h e r system i s s t i l l moving 

the water around, won't i t bury the second system, or 

the f i r s t system? 

A. I f i t was shut o f f . 

Q. So these systems w i l l be operated 

c o n t i n u o u s l y , 24 hours a day, f o r the l i f e of t h i s 
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f a c i l i t y ? 

A. Yes. 

MR. DEAN: You're t a l k i n g about the 

a e r a t i o n systems? 

MR. HORNER: Yes. 

A. The a e r a t i o n systems w i l l be o p e r a t i o n a l 

from s t a r t - u p t h r o u g h abandonment. 

Q. l(By Mr. Horner) I'm assuming t h e r e ' s a 

p o s s i b i l i t y t h a t you may have t o do some maintenance 

or something and shut i t down f o r a l i t t l e b i t . I f , 

i n f a c t , your l a t e r a l s are covered over, i s i t going 

t o mess up the o p e r a t i o n of these systems? 

A. The p e r i o d of time which t h e y ' r e shut down 

i t s h o u l d n ' t cause a problem. 

Q. Now, a l s o t h e n , i t l o o k s l i k e t h a t i f , i n 

f a c t , t h e r e was an at t e m p t t o remove t h i s s l u d g e , i f 

-- I unde r s t a n d , a t t h i s p o i n t you are saying you 

don't i n t e n d t o , but i f , i n f a c t , OCD came t o you and 

r e q u i r e d you t o remove the s l u d g e , how would you go 

about even doing t h a t ? With a pumper t r u c k ? 

A. I t would be dene by a -- f o r l a c k of a 

b e t t e r word, I'm going t o use a super sucker, which i 

a c t u a l l y a heavy-duty vacuum t r u c k . There's one i n 

Farrnington operated by R i l e y I n d u s t r i e s . 

Q. Could t h a t be operated then w i t h o u t 
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damaging the a e r a t i o n system or the l i n e r ? 

A . Yes . 

MR. HORNER: I have n o t h i n g f u r t h e r of t h i s 

w i t n e s s a t t h i s t i m e . 

EXAMINER STOGNER: I f t h e r e ' s no Other 

q u e s t i o n s of Mr. Frank, he may be excused. 

MR. STOVALL: Mr. Frank -- b e f o r e we l e t 

him go c o m p l e t e l y , I u n d e r s t a n d , Mr. Dean, t h a t Mr. 

Frank has some s o r t of commitment t h i s a f t e r n o o n ? 

MR. DEAN: I ' d r e a l l y ask f o r the 

indulgence of the body t o l e t him go. We drug him 

back here t o d a y . He does have an i m p o r t a n t meeting 

t h i s a f t e r n o o n , and I t h i n k I can s t i l l get him t h e r e 

i f I g i v e him my car and l e t him go t o the Santa Fe 

A i r p o r t , he can c a t c h the 12:30 plane and go home. 

I' d make him a v a i l a b l e some o t h e r t i m e , i f you would 

a l l o w us t h a t i n d u l g e n c e . 

MR. STOVALL: Where we c u t Mr. Horner o f f 

was i n the area of the H2S m a t t e r s . I s Mr. Cheney 

going t o be prepared t o address a l o t of those 

issues? 

MR. DEAN: Yes, Mr. Cheney i s an e x p e r t i n 

waste water management, t h a t ' s h i s s p e c i a l t y , sewage 

t r e a t m e n t p l a n t s ; and I t h i n k he's much b e t t e r able t o 

t e s t i f y than Mr. Frank i s . Mr. Frank's p r a c t i c a l 

CUMBRE COURT REPORTING 
1( 505) 984-224 4 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1 4 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2 5 

202 

ex p e r i e n c e i n d e s i g n i n g these ponds and not having the 

problems i s i n the r e c o r d , and t h a t ' s r e a l l y a l l I 

for e s e e from him. I know what you're going t o say, 

and I don't want t o obt r u d e on a n y t h i n g t h a t you want 

t o do. I t h i n k Cheney i s much b e t t e r able t o 

t e c h n i c a l l y answer those q u e s t i o n s and t h e i r e f f e c t . 

MR. STOVALL: I t h i n k we're going t o spend 

some time on i t , as I d i s c u s s e d , p a r t i c u l a r l y w i t h 

r e l a t i o n t o the impact of the Basin case, we're going 

t o r e l y on OCD s t a f f , t o a l a r g e e x t e n t . But I want 

t o be sure t h a t you have a w i t n e s s here who i s capable 

of responding t o our q u e s t i o n s , as w e l l as Mr. 

Horner's, w i t h r e s p e c t t o methods of d e a l i n g w i t h H2S. 

MR. DEAN: I t h i n k I do. 

MR. HORNER: You might want t o ask Mr. 

Cheney i f he f e e l s enough c o m f o r t a b l e w i t h i t . 

MR. DEAN: I've prepared my case. I t h i n k 

he's p r e t t y c o m f o r t a b l e w i t h i t . 

MR. STOVALL: Counsel's statement on t h a t 

i s s u f f i c i e n t on t h a t i s s u e . 

MR. DEAN: I j u s t t e l l you t h a t ' s h i s 

s p e c i a l t y , he designs sewage t r e a t m e n t p l a n t s . I 

t h i n k he's looked a t t h i s one. He's f a m i l i a r w i t h 

p e r m e a b i l i t y of r o c k , p e r m e a b i l i t y of s o i l s . He's 

f a m i l i a r w i t h how you t r e a t i t , how you keep the l i n e s 
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open, the sl u d g e , the oxygen and the e f f e c t on t h a t , 

how i t gets t r a n s f e r r e d . And he's won awards f o r 

d e s i g n i n g p l a n t s i n C l o v i s and a l l k i n d s of t h i n g . 

EXAMINER STOGNER: Mr. Dean, who would be 

best s u i t e d t o answer any s i t e s e c u r i t y type 

quest ions? 

MR. DEAN: Mr. Badsgard. 

EXAMINER STOGNER: Are t h e r e any oth e r 

q u e s t i o n s of Mr. Frank? I f n o t , he may be excused. 

And l e t ' s t ake about a 30-minute r e c e s s . 

MR. STOVALL: Mr. Frank, you may be 

r e c a l l e d some day, but w e ' l l l e t you go home f o r now. 

URecess, 11:15 a.m. t o 11:48 a.m.) 

EXAMINER STOGNER: Th i s h e a r i n g w i l l ccme 

to o r d e r . 

Mr . Dean . 

MR. DEAN: Mr. Examiner, a p p l i c a n t c a l l s 

Chuck Badsgard a t t h i s t i m e . 

EXAMINER STOGNER: L e t the r e c o r d show t h a t 

Mr. Badsgard or r e f l e c t t h a t Mr. Badsgard was sworn 

on the 13th . 

Mr . Dean. 

CHARLES BADSGARD 

the w i t n e s s h e r e i n , having been p r e v i o u s l y sworn, was 

examined and t e s t i f i e d as f o l l o w s : 
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DIRECT EXAMINATION 

BY MR. DEAN: 

Q. Would you please s t a t e your name f o r the 

record? 

A. Charles Badsgard. 

Q. Where are you employed, Mr. Badsgard? 

A. Sunco T r u c k i n g , Farrnington, New Mexico. 

Q. How long have you been so employed? 

A. A p p r o x i m a t e l y ten y e a r s . 

Q. Would you b r i e f l y d e s c r i b e f o r the examiner 

your d u t i e s a t Sunco? 

A. I'm v i c e p r e s i d e n t of Sunco T r u c k i n g ; 

handle a l l the o p e r a t i o n s as f a r as t r u c k i n g , f i n a n c e , 

o v e r a l l o p e r a t i o n s . 

Q. What's the p r i m a r y business of Sunco a t 

t h i s time? 

A. Primary business i s the o i l and gas 

i n d u s t r y . 

Q. And t h e y ' r e i n the t r u c k i n g business? 

A. Yes. They're i n the t r u c k i n g , heavy 

h a u l i n g , water t r u c k i n g , moving of r i g s , p i p e , so on 

down the l i n e . 

Q. I n c o n n e c t i o n w i t h t h a t b u s i n e s s , are they 

i n t h e business of p i c k i n g up produced water from w e l l 

l o c a t i o n s i n the San Juan Basin? 
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A. D e f i n i t e l y . 

Q. How long has Sunco been i n t h i s type of 

operat ion? 

A . S ince 197 4 . 

Q. Are you a u t h o r i z e d t o speak on Sunco's 

b e h a l f i n the a p p l i c a t i o n process t h a t t h i s h e a r i n g 

concerns? 

A. Yes, s i r , I am. 

Q. Would you be i n charge of the o p e r a t i o n of 

the Sunco d i s p o s a l pond i f i t i s approved? 

A. I w i l l be over i t . When you say " i n 

charge," I w i l l be over the p r o j e c t and w i l l be hi . r i n g 

the p e r s o n n e l t h a t would manage t h a t . 

Q. What does Sunco see as the employee 

s i t u a t i o n a t the pond? 

A. As f a r as people? 

Q. Yes. 

A. I t h i n k a t t h i s p o i n t i n time we're s t i l l 

d oing some e v a l u a t i n g , but our p o s i t i o n i s going t o be 

t h a t t h e r e w i l l be a p e r s o n n e l or pe o p l e , at least: 

one, management person a t a l l times a t the p i t when 

the e v a p o r a t i o n pond i s open. 

Q. Would t h e r e be a s u p e r v i s o r then separate 

from you t h a t would be i n charge of those personnel? 

A. D e f i n i t e l y . 
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Q. Would you c o n s i d e r y o u r s e l f f a i r l y 

e x p e r i e n c e d i n o i l f i e l d o p e r a t i o n s ? 

A. P e r t a i n i n g t o --

Q. The g e n e r a l f i e l d of o i l and gas. 

A. Yes. 

Q. Who i s the owner of Sunco Trucking? 

A. George Coleman i s the owner and p r e s i d e n t 

of Sunco T r u c k i n g . 

Q. And a t t h a t same s i t e of Sunco, are t h e r e 

o t h e r o p e r a t i o n s owned by Mr. Coleman? 

A. Yes, t h e r e i s . Ee a l s o owns a company 

c a l l e d Big A Well S e r v i c e , which i s a s i s t e r company 

of o u r s , t h a t owns a p p r o x i m a t e l y 25 r i g s . So, i n my 

o p i n i o n , we've been i n b u s i n e s s , l i k e I say, s i n c e 

1974. We do have a s i s t e r company w i t h 25 r i g s . We 

have a m u l t i - m i l l i o n - d o l l a r business t h a t we o p e r a t e . 

I f e e l v e r y proud of our o r g a n i z a t i o n . We've come a 

long ways. We're s t a y e r s . There's been some hard 

t i m e s , as everybody knows, i n the o i l and gas i n d u s t r y 

i n 1980 and '81. Again, l i k e I say, I'm p a r t i a l , b ut 

I'm ver y proud of our o r g a n i z a t i o n . We employ over 

200 employees a t t h i s t i m e . We're not l o o k i n g a t t h i s 

as something -- a f l y - b y - n i g h t type s i t u a t i o n . We're 

here t o s t a y . We i n t e n d t o work w i t h the OCD. W e ' l l 

work t h r o u g h t h e i r r e g u l a t i o n s and t h e i r e f f o r t s . And 
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we want t o do an e x t r e m e l y j u s t i f i e d and good j o b w i t h 

t h i s p r o j e c t . 

Q. Does your work e x p e r i e n c e w i t h Sunco 

i n c l u d e compliance w i t h e n v i r o n m e n t a l and government 

r e g u l a t ions? 

A. Yes. 

Q . And c o o p e r a t i o n w i t h government r e g u l a t o r y 

agenc ies? 

A. Yes, s i r , i t does. 

Q. Have you reviewed the a p p l i c a t i o n and 

v a r i o u s l e t t e r s t h a t have been changed between Sunco's 

r e p r e s e n t a t i v e Bob Frank and the OCD? 

A . Yes , I have. 

Q. To the best of your knowledge, i s the 

i n f o r m a t i o n c o n t a i n e d i n t h o s e , as f a r as i t concerns 

the r e p r e s e n t a t i o n s of Sunco, t r u e and c o r r e c t ? 

A. Yes, i t i s . 

Q. Do you i n t e n d t o comply w i t h those 

r e p r e s e n t a t i o n s and any ot h e r subsequent o r d e r s of 

t h i s r e g u l a t o r y body? 

A . Yes, we do. 

Q. I'm going t o hand you what's marked f o r 

purposes of t h i s h e a r i n g as A p p l i c a n t ' s E x h i b i t 10, 

and ask i f you caused t h a t t o be prepared? 

A. Yes. With the i n i t i a l a p p l i c a t i o n t o the 
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OCD, they r e q u i r e us t o w r i t e t he a d j a c e n t p r o p e r t y 

owners, and we d i d c a r r y t h a t out on the i n i t i a l 

a p p l i c a t i o n . 

MR. DEAN: At t h i s t i m e , Mr. Examiner, I ' d 

l i k e t o move f o r the admission of A p p l i c a n t ' s E x h i b i t 

10. I hand you a copy so marked and one f o r Mr. 

Horner. 

EXAMINER STOGNER: Are t h e r e any 

o b j e c t i o n s ? 

MR. DEAN: I'm as k i n g t h a t i t be a d m i t t e d 

at t h i s t ime. 

MR. HORNER: I have no o b j e c t i o n . 

EXAMINER STOGNER: E x h i b i t Number 10 w i l l 

be a d m i t t e d i n t o e vidence. 

Thank you, Mr. Dean. 

MR. DEAN: Thank you, Mr. Examiner. 

Q. l(By Mr. Dean) Have you been p a r t of the 

process t h a t w e ' l l o u t l i n e , the setup of the Sunco 

pond, i f approved, as t o fe n c e s , s e c u r i t y and t h a t 

type of t h i n g ? 

A. Yes, s i r , I have. 

Q. Would you, p l e a s e , f o r the examiner, 

d e s c r i b e what Sunco i n t e n d s t o do i n t h a t regard? 

A. W e l l , we d e f i n i t e l y w i l l have i t fenced o f f 

w i t h an e i g h t - f o o t f e n c e , c h a i n l i n k t y p e , barbed w i r e 
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on t o p , one ent r a n c e where we can c o n t r o l any t r u c k 

coming i n t o the l o c a t i o n i t s e l f . I t w i l l have t o go 

by our what we c a l l an o f f i c e and check i n . Our 

procedure w i l l be t h a t , as Mr. Frank has s t a t e d , t h a t 

we w i l l t e s t each t r u c k t h a t comes i n and make the 

d e c i s i o n as t o whether we take t h e produced w a t e r . 

And a l s o we are wanting t o p u t i t i n an open c o n t a i n e r 

t o make sure t h a t what we take out of our t e s t k i t or 

whatever, t h a t once we drop i t i n t o the open c o n t a i n e r 

t h a t i t doesn't have a l o t of o i l or whatever t h a t we 

do not want i n our e v a p o r a t i o n p i t . And we f e e l 

t h a t ' s a good check on our p a r t . 

Q. You would be agreeable though, i f t h a t ' s 

not a c c e p t a b l e , t o have a covered p i t f o r t h a t 

purpose? 

A. Def i n i t e l y . 

Q. Do you i n t e n d t o keep r e c o r d s as a p a r t of 

t h i s bus iness? 

A. D e f i n i t e l y . 

Q. Do you i n t e n d t o keep r e c o r d s of where the 

loads come from, what w e l l l o c a t i o n s ? 

A. Yeah. That's a l r e a d y a common p r a c t i c e i n 

the o i l and gas i n d u s t r y , or as f a r as the water 

t r u c k s go. Every l o c a t i o n , when the d r i v e r b r i n g s h i s 

t r u c k i n , he has on h i s d r i v i n g t i c k e t what l o c a t i o n 
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he came fro m , what company i t came from. And a l l the 

documentation i s t h e r e , so we w i l l d e f i n i t e l y keep 

r ecord s. 

Q. And does Sunco, i n i t s r e l a t e d companies, 

have people e x p e r i e n c e d i n w e l l l o c a t i o n s , t h e i r 

l o c a t i o n and whether or not they might be E2S 

problems ? 

A. Yes, we're ve r y f a m i l i a r w i t h the area. 

Q. Are you and Sunco and the r e l a t e d 

companies' employees f a m i l i a r w i t h the water h a u l e r s 

and the people t h a t might be u s i n g your p i t ? 

A . Yes, s i r . 

Q. You're f a m i l i a r w i t h t h e i r r e p u t a t i o n s and 

c h a r a c t e r and you have good w o r k i n g r e l a t i o n s w i t h 

them? 

A. Yes, we do . 

Q. Does Sunco i n t e n d t o o p e r a t e the pond 

w i t h o u t an a t t e n d a n t t h e r e at any time? 

A. They do not . 

Q. Does Sunco i n t e n d t o use the second p i t 

t h a t w i l l be c o n s t r u c t e d b e f o r e i t i s approved by OCD 

f o r any purpose? 

A. Noway. 

Q. Eef o r e i t ' s l i n e d ? 

A. We w i l l not use the p i t b e f o r e i t i s l i n e d , 
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or w i t h o u t equipment, we do not p l a n on us i n g i t . 

Q. What o t h e r methods are you aware of t o 

i n s u r e t h a t t h e c l o s u r e p l a n s , the t r e a t m e n t plans and 

s t u f f t h a t have been d e s c r i b e d i n the a p p l i c a t i o n and 

the t e s t i m o n y t h a t you've heard w i l l be complied w i t h 

by Sunco? 

A. Going back t h r o u g h our c o n s u l t a n t s , a g a i n , 

l i k e I say, what Mr. Frank has s t a t e d a t t h i s p o i n t i n 

t i m e , t h a t ' s the way w e ' l l work i t as f a r as the 

communication between the OCD and, you know, our 

e n g i n e e r i n g s t a f f , so on, down the l i n e . 

Q. Do you have s u f f i c i e n t s u p e r v i s o r y 

c a p a b i l i t i e s a t Sunco t o make sure t h a t these 

employees do what t h e y ' r e t o l d and w i l l be 

s u f f i c i e n t l y t r a i n e d t o operate t e s t i n g procedures; and 

t h a t k i n d of t h i n g ? 

A. Yes. 

Q. That's something t h a t you've gone t h r o u g h 

i n o t h e r o p e r a t i o n s a t Sunco as f a r as compliance w i t h 

DOT r e g u l a t i o n s and t h a t k i n d of t h i n g ? 

A. E x a c t l y . 

Q. Does Sunco have a drug t e s t i n g program i n 

i n place? 

A. Yes. 

Q. I s i t a c t i v e l y f o l l o w e d ? 

CUMBRE COURT REPORTING 
K505) 984-2244 



1 

z 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

212 

A. Yes, i t i s . 

Q. Does Sunco or any of i t s r e l a t e d companie 

have a s a f e t y engineer? 

A. Yes . 

Q. Who does t h a t person r e p o r t t o i t ? 

A. George Coleman. 

Q. And he i s i n charge of making sure t h a t 

t h i n g s are complied w i t h , r u l e s , r e g u l a t i o n s , t h i s 

k i n d of t h i n g ? 

A . E x a c t l y . 

Q. He would be i n v o l v e d i n t h i s pond? 

A. Yes, he would . 

Q. What was h i s former employment? 

A. He was a p o l i c e o f f i c e r f o r the C i t y of 

Farrnington f o r about 15 ye a r s . 

Q. How much land does Sunco own a t the 

proposed s i t e ? 

A. I b e l i e v e i t ' s 160 a c r e s . 

Q. I f you would, would you b r i e f l y d e s c r i b e 

the s i t e l o c a t i o n f o r me? 

A. Aga i n , i t ' s a mesa t h a t i s i n the c e n t e r 

the B l o o m f i e l d - A z t e c - F a r m i n g t o n area. And i t ' s a t 

t h i s p o i n t i n time sagebrush, f l a t . 

Q. Are t h e r e any re s i d e n c e s v i s i b l e from you 

l o c a t ion? 
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A. No, s i r , t h e r e ' s n o t . 

Q. How f a r i s your p r o p e r t y l i n e from the edge 

of the pond? 

A. I would say from the c l o s e s t p o i n t , i t 

would be the south and west c o r n e r , would be 

ap p r o x i m a t e l y e i g h t t o 900 f e e t w i t h i n our p r o p e r t y . 

Q. Could you show us on what's marked as 

E x h i b i t 2-A t h a t area again? 

A. You c a n ' t see i t on the map. Our p r o p e r t y 

l i n e would be -- t r y i n g t o p r o j e c t t h i s on out --

would be out i n about here. BLM la n d i s t o the south 

of us. We have a p p r o x i m a t e l y 800 f e e t t h a t t h i s 

c orner here, the pond, would be. 

Q. You're p o i n t i n g a t E x h i b i t 2-B, the pond 

c l o s e s t t o the bottom of t h a t e x h i b i t ? 

A. R i g h t , the i n i t i a l Pond 1. 

MR. STOVALL: Are you sa y i n g t h a t your 

p r o p e r t y l i n e i s 800 f e e t i n which d i r e c t i o n from what 

p o i n t ? 

WITNESS: Towards the west. 

MR. STOVALL: From what p o i n t ? 

WITNESS: From t h i s p o i n t here. 

MR. STOVALL: From the c o r n e r of the pond? 

WITNESS: Southwest c o r n e r of the pond, i t 

would be a p p r o x i m a t e l y 800 f e e t t o our p r o p e r t y l i n e . 
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Q. l(By Mr. Dean) What about i n the o t h e r 

d i r e c t i o n s ? 

A. W e l l , the pond goes i t would go -- the 

way t h i s i s g o i n g , I'm going t o say p r o b a b l y 1500 t o 

1600 f e e t t o the o t h e r end of our p r o p e r t y l i n e . 

Q. Which d i r e c t i o n i s t h a t ? 

A. That would be t o the e a s t . 

Q. What about the o t h e r two d i r e c t i o n s ? 

A. North and s o u t h , they would be l i k e I 

say, t h i s would p r o b a b l y be maybe 500 f e e t from the 

BLM p r o p e r t y t o the s o u t h . And we would have another 

15, 1600 f e e t t o the n o r t h . 

MR. DEAN: Thank you. 

EXAMINER STOGNER: For c l a r i f i c a t i o n , Mr. 

Badsgard, you s a i d Sunco owns 160 acres? 

WITNESS: Yes. 

EXAMINER STOGNER: I s t h a t p r o p e r l y 

d e s c r i b e d as being the n o r t h w e s t q u a r t e r of S e c t i o n 2 

WITNESS: I b e l i e v e so, s i r . 

EXAMINER STOGNER: Thank you. 

Q. l(By Mr. Dean) I s the s i t e l o c a t e d i s i t 

l o c a t e d i n a v a l l e y , on a mesa? What k i n d of 

topography e x i s t s 

A. I t ' s up on a mesa, as we've s t a t e d b e f o r e , 

very f l a t mesa. 
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Q. Does Sunco — o r , I guess, Mr. Coleman have 

s u f f i c i e n t f i n a n c i a l a b i l i t i e s t o meet the 

req u i r e m e n t s t h a t you put f o r t h i n your a p p l i c a t i o n ? 

A. Yes, we do a t t h i s t i m e , you b e t . 

Q. You have an e s t i m a t e as t o the c o n s t r u c t i o n 

c o s t of these t h r e e ponds, a p p r o x i m a t e l y ? 

A. We're p r o b a b l y l o o k i n g a t i n the 

neighborhood of 300,000 t o a p p r o x i m a t e l y 500,000 t o 

b u i l d t h i s f a c i l i t y . 

Q. Would t h a t i n c l u d e j u s t the f i r s t pond? 

A. The f i r s t pond, yes, would be the 300,000. 

Again, as we go on, we're l o o k i n g a t a v e n t u r e of 

pr o b a b l y h a l f a m i l l i o n d o l l a r s t o c o n s t r u c t the o t h e r 

two . 

Q. I n your employment a t Sunco and your 

f a m i l i a r i t y w i t h the o i l and gas i n d u s t r y , do you 

t h i n k t h e r e ' s s u f f i c i e n t demand i n the i n d u s t r y t o 

support t h i s pond? 

A. Yes, s i r , t h e r e i s a need and n e c e s s i t y i n 

our area . 

Q. You l i s t e n e d t o the t e s t i m o n y of Mr. Frank 

about t h e loads t h a t were being d e l i v e r e d or the 

c a p a b i l i t y of the ponds t h a t are i n p l a c e now. I n 

your f a m i l i a r i t y , are t h e r e more load s than t h a t 

needing t o be dumped? 
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A. I would say a t t h i s p o i n t i n t i m e , yes, 

t h i s i s compounding the problem. And t h e r e ' s going t o 

have t o be more f a c i l i t i e s or the w e l l s w i l l be shut 

i n e v e n t u a l l y . 

Q. I s t h a t demand l i k e l y t o go up i n the near 

f u t u r e ? 

A. I would say yes, i t i s . There's c o n t i n u o u s 

d r i l l i n g up t h e r e . I n f a c t , I b e l i e v e they have 16 

d r i l l i n g r i g s going now. They're a l l c o a l gas 

r e l a t e d . Takes them about t h r e e days t o d r i l l a 

w e l l . Most of the companies up t h e r e have an 

i n d i c a t i o n of d r i l l i n g maybe 1,000 w e l l s t h i s y e ar. 

Q. Do these w e l l s produce any water? 

A. Tremendous amounts of water on some. 

Q- I s most of the demand i n the o i l and gas 

business now these c o a l steam w e l l s ? 

A. Ri g h t now i n the Farrnington area i t ' s , I 

would say, 99 p e r c e n t c o a l gas. 

MR. DEAN: That's a l l the q u e s t i o n s I have. 

EXAMINER STOGNER: Thank you, Mr. Dean. 

Mr. Horner, pass the w i t n e s s . 

CROSS-EXAMINATION 

BY MR. HORNER: 

Q. You say you c u r r e n t l y are i n v o l v e d i n a 

t r u c k i n g o p e r a t i o n t h a t t r u c k s produced water? 
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A. Yes. 

Q. And what i s the n a t u r e of the r e c o r d s t h a t 

you keep f o r each load? 

A. For each l o a d , what we do, f o r example, i f 

you take M e r i d i a n O i l and Gas, the t i c k e t s are made 

out on an 8 0 - b a r r e l r u n . I n o t h e r words, our t i c k e t s , 

i f you had a chance t o see them, Mr. Horner, they 

document the time t h a t we ha u l a l o a d , where we haul 

i t f rom, where we h a u l i t t o , and the company name. 

And these t i c k e t s are s u b m i t t e d back t o the o i l 

company as a b i l l . 

Q. Then do you atte m p t i n any way t o mo n i t o r 

what's i n the l o a d , I mean, f o r i n s t a n c e , hydrogen 

s u l f i d e l e v e l s ? 

A. As f a r as Sunco Tr u c k i n g ? 

Q . R i g h t . 

A. No, s i r , we do n o t . 

Q. Do you t r y t o o b t a i n from the e n t i t y t h a t 

you're p i c k i n g up the load from what's i n the load? 

A. Yes, s i r , we do. 

Q. So you ask them what the hydrogen s u l f i d e 

l e v e l s are? 

A. No. We ask them i f the produced water --

i f i t ' s d r i l l i n g w a t e r , t h i s t y p e . We have not ever 

hauled i t , t o my knowledge, any H2S wa t e r . 

CUMBRE COURT REPORTING 
U505) 984-2244 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2 0 

21 

22 

23 

24 

25 

218 

Q. But you haven't asked; i s t h a t c o r r e c t ? 

A. This i s t r u e . 

Q. So you may have hauled i t and not known i t ? 

A. T h i s i s p o s s i b l e . 

Q. Now, you t a l k about a d i s t i n c t i o n between 

produced water and d r i l l i n g w a t e r . I t h i n k I've got a 

p r e t t y good u n d e r s t a n d i n g now of what the produced 

water i s . What i s the d r i l l i n g water? 

A. W e l l , the d r i l l i n g water would be j u s t l a k e 

w a t e r , r i v e r w a t e r , t h i s type of water . 

Q. That has been used i n the d r i l l i n g process? 

A. I t has not been used i n i t . We have p o i n t s 

of d i v e r s i o n t h a t we've a u t h o r i z e d t o ha u l out o f , 

say, Navajo Lake, or even the San Juan Rive r or the 

Animas R i v e r , and we go get the water from those 

sources t h e r e . 

Q. And you take i t t o a d r i l l i n g s i t e then? 

A. Yes, s i r . 

Q. So then any water t h a t you would a c t u a l l y 

p i c k up from the d r i l l i n g s i t e would be c o n s i d e r e d a 

produced water? 

A. Not n e c e s s a r i l y a d r i l l i n g s i t e . A f t e r the 

w e l l i s completed, t h e y have t a n k s t h a t are i n s t a l l e d , 

and the c o a l gas w e l l s separate the water from the 

gas, and t h e y ' r e s t o r e d i n these s t o r a g e t a n k s . And 
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we hau l from the s t o r a g e tanks t o e i t h e r a d i s p o s a l or 

Southwest or Basin or whatever. 

Q. Now, would t h e r e ever be any time when you 

would p u t water or a n y t h i n g e l s e i n t h i s f a c i l i t y 

o t h e r than the produced water t h a t we've t a l k e d about 

t h a t comes from the c o a l gas d r i l l i n g and the 

s e p a r a t i o n of the water t h a t ' s covered i n t h a t 

process? 

MR. DEAN: I n t o the pond, the proposed 

pond, you mean? 

Q. l(By Mr. Horner) W e l l , i n t o the f a c i l i t y , 

i n t o the h o l d i n g t a n k s , or proposed pond, or a n y t h i n g 

t h e r e . 

A. I t h i n k t h a t t h e r e ' s times where we p u l l 

what they c a l l s e p a r a t o r p i t s and so on t h a t have t o 

be p u l l e d on o c c a s i o n , yeah. I t would be produced 

wat e r , same t h i n g . 

Q. What i s the s e p a r a t o r p i t ? 

A. W e l l , i t i s a p i t t h a t s e p a r a t e s the -- i f 

t h e r e ' s any o i l , whatever, t h a t the w e l l makes, the 

se p a r a t o r on the l o c a t i o n s e p a r a t e s the o i l . And 

t h e r e ' s a s m a l l p i t -- I don't know what s i z e they 

a r e , p r o b a b l y Roger can t e l l us about t h a t t h e y ' r e 

a p l a s t i c - l i n e d p i t . And once they c o n t a i n so much 

wat e r , you have t o p u l l them and take them i n t o these 
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d i s p o s a l s . 

Q . The s e p a r a t o r p i t would be something t h a t ' s 

l o c a t e d a t the d r i l l i n g s i t e then? 

A. No, i t would be a t the a c t u a l w e l l t h a t i s 

produc ing . 

Q. At a p r o d u c i n g s i t e then? 

A. Yes, s i r . 

Q. Now, are you aware of any p e r m i t s r e q u i r e d 

f o r t h i s f a c i l i t y from the EIB, E n v i r o n m e n t a l 

Improvement Bureau? 

A. To be honest w i t h you, not u n t i l we got 

down here, Mr. Horner. And I s t i l l don't know whether 

i t ' s a c t u a l l y a f a c t or n e t . 

Q. Have you had any c o n t a c t w i t h the EIB t o 

check on whether or not t h e r e ' s a p e r m i t r e q u i r e d ? 

A. No, s i r . 

Q. Now, i n the o p e r a t i o n of t h i s f a c i l i t y , I 

b e l i e v e you s t a t e d you're going t o keep r e c o r d s of 

each load? 

A. Yes, s i r . 

Q. Then on an incoming l o a d , would you mo n i t o r 

each load f o r hydrogen s u l f i d e ? 

A. W e ' l l m o n i t o r t h a t l o a d as Mr. Frank, our 

c o n s u l t a n t , s a i d . I don't remember a l l the d e t a i l s , 

but H2S was one, and t h e r e were s e v e r a l o t h e r i t e m s . 
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I t was -- you know, l i k e I s a i d , he r e f e r r e d t o i t 

y e s t e r d a y , or the day b e f o r e , t h i s morning or 

whatever. 

Q. So each load w i l l be monitored? 

A . Yes, s i r . 

Q. And re c o r d s kept? 

A. Yes, s i r . 

Q. And what, i n your o p i n i o n , would be a 

hydrogen s u l f i d e l e v e l t h a t would be too h i g h f o r you 

to accept a t t h i s f a c i l i t y ? 

A. A g a i n , I want t o r e f e r back t o Mr. Frank, 

who i s our c o n s u l t a n t , and the e x p e r t . I don't 

remember what the setup would be, Mr. Horner, but t h a t 

would be the g u i d e l i n e s we would go by. 

C. So, b a s i c a l l y , l e v e l s of hydrogen s u l f i d e 

t h a t cause you problems or t h a t you would r e f u s e t o 

accept or t h a t you would have t o t r e a t i n one form or 

ano t h e r , you're d e f e r r i n g a l l those types of q u e s t i o n s 

t o someone l i k e Mr. Frank? 

A. That's r i g h t , s i r . 

Q. Now, you've s t a t e d t h a t you w i l l not use 

t h i s p i t two b e f o r e i t ' s l i n e d . Why then would you 

c o n s t r u c t the p i t when you c o n s t r u c t p i t one i f you 

don't i n t e n d t o use i t f o r some p e r i o d of time? 

A. I t h i n k the way i t ' s s e t up, a c c o r d i n g t o 
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my e n g i n e e r , or my c o n s u l t a n t , a g a i n , i s the way he 

designed i t , was t h a t when you pour t h a t one s i d e , and 

hi s r e a s o n i n g , I guess, he e x p l a i n e d i t b e f o r e , was 

t h a t the secondary p i t w i l l go i n when i t ' s f e a s i b l e 

t o p u t water i n i t , and we w i l l l i n e i t and go 

accord i n g l y . 

Q . Would you be w i l l i n g , i f the OCD should 

r e q u i r e you and I understand t h i s i s h y p o t h e t i c a l 

at t h i s p o i n t -- t o have c o n s t r u c t e d on your f a c i l i t y 

and l i n e d the c a p a c i t y of one p i t empty a t a l l times 

t o be abl e t o pump the e n t i r e c o n t e n t s of one p i t i n t o 

t h a t empty p i t , should a leak occur i n the f u l l p i t ? 

MR. DEAN: I ' l l g oing t o o b j e c t because i t 

i s h y p o t h e t i c a l , and I don't t h i n k i t ' s incumbent upon 

the w i t n e s s t o promise t h i n g s , t o make those t h i n g s 

based on q u e s t i o n s from Mr. Horner. I f t h e r e ' s an 

order promulgated t h a t r e q u i r e s him t o do i t , I guess 

they have t o make a d e c i s i o n about i t . 

MR. STOVALL: I t ' s a h y p o t h e t i c a l q u e s t i o n , 

and I'm not sure t h a t Mr. Dean addressed i t , but I'm 

not sure t h e r e ' s a f o u n d a t i o n f o r the b a s i s of 

q u e s t i o n , Mr. Horner. I f you'd l i k e t o go back and 

work your way i n t o i t , we might get back t o t h a t 

p o i n t . 

Q. KEy Mr. Horner) We've di s c u s s e d here q u i t e 
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at l e n g t h , I t h i n k , i n o t h e r t e s t i m o n y -- I t h i n k you 

were here f o r the o t h e r t e s t i m o n y -- t h a t i f a leak 

should develop i n , f o r i n s t a n c e , your Pond Number 1, 

i f you o n l y had Pond Number 1 completed, t h a t would 

r e q u i r e removal of the f l u i d s and substances from the 

pond t o below the leak l e v e l , and w i t h o u t an 

a d d i t i o n a l p l a c e t o put t h i s , i t may take up t o nin e 

months, b a s i c a l l y l e t t i n g the pond e v a p o r a t e . The OCD 

at one p o i n t had taken the p o s i t i o n t h a t t h i s pond 

should be d r a i n e d below the l e v e l of the leak w i t h i n 

seven days. Now, i f , i n f a c t , the OCD should 

determine t h a t n i n e months i s not adequate and t h a t 

you have t o f i n d some pl a c e t o put these substances 

from t h i s pond and we've had t e s t i m o n y t h a t t h e r e 

i s no o t h e r p l a c e t o put substances from t h i s pond --

would Sunco be w i l l i n g t o complete Pond 2 and 

subsequ e n t l y Pond 3 i n order t o p r o v i d e a pl a c e t o put 

the water from a l e a k i n g Pond 1? 

MR. DEAN: I'm going t o o b j e c t because 

t h a t ' s not the evi d e n c e . There wasn't any evidence 

t h a t t h e r e was no pl a c e e l s e t o put the w a t e r . The 

evidence was t h a t t h e r e was some concern whether t h e r e 

would be enough room t o put the wa t e r , t h a t they were 

w i l l i n g t o s t a r t t r u c k i n g i m m e d i a t e l y , but they d i d n ' t 

t h i n k t h e y c o u l d commit t o seven days, g i v e n the 
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a v a i l a b i l i t y . T h e r e f o r e , i t ' s a h y p o t h e t i c a l q u e s t i o n 

based on improper e v i d e n c e . 

I t ' s a l s o n o t c o r r e c t , as c h a r a c t e r i z e d by 

Mr. Horner, t h a t i t may take up t o ni n e months. I 

t h i n k a l l he ever got from Mr. Frank was t h a t i f you 

sat t h e r e and d i d n o t h i n g , i t c o u l d take n i n e months, 

i f the pond i s f u l l and you have a c a t a s t r o p h i c l e a k . 

I t ' s j u s t an u n f a i r h y p o t h e t i c a l q u e s t i o n . 

MR. STOVALL: I t h i n k I'm going t o 

recommend, Mr. Examiner, t h a t t h e o b j e c t i o n be 

s u s t a i n e d . For one t h i n g , I w i l l assure you t h a t i f 

i t ' s a re q u i r e m e n t of the OCD, Sunco w i l l comply w i t h 

i t . So whether he w i l l comply w i t h the r e q u i r e m e n t 

from the OCD i s not -- doesn't h e l p us i n the f a c t 

f i n d i n g process or n o t . 

EXAMINER STOGNER: Thank you, Mr. S t o v a l l . 

S u s t a i n e d . 

Mr . Horner. 

Q. KBy Mr. Horner) You s t a t e d t h a t you i n t e n d 

t o t r a i n your employees t h a t work a t t h i s p a r t i c u l a r 

s i t e . Do you i n t e n d t o t r a i n them w i t h r e s p e c t t o the 

hazards of hydrogen s u l f i d e ? 

A . Yes, s i r . 

Q. Are you y o u r s e l f aware of the c o n c e n t r a t i o n 

l e v e l s of hydrogen s u l f i d e t h a t can cause problems? 

CUMBRE COURT REPORTING 
1(505) 984-224 4 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

225 

A. Pro b a b l y n o t t o the e x t e n t t h a t I can s i t 

here and be a — you know no, I guess would be my 

answe r . 

Q. Do you have i n mind some s o r t of a p l a n or 

t r a i n i n g course t h a t you would suggest t h a t these 

i n d i v i d u a l s take i n order t o become f a m i l i a r w i t h the 

hazards of hydrogen s u l f i d e ? 

A. Yes. There are s a f e t y i n s p e c t o r s a l r e a d y 

w i t h our w e l l s e r v i c i n g u n i t s t h a t we have out t h e r e . 

We have an H2S school t h a t these employees go t o . And 

he has c e r t i f i e d h i m s e l f , I ' l l p u t i t t h a t way, i n 

many r e s p e c t s t o the H2S or s a f e t y type s i t u a t i o n s . 

Q. He's c e r t i f i e d h i m s e l f ? 

A. W e l l , I ' l l say he's gone t h r o u g h s c h o o l i n g 

t o c e r t i f y h i m s e l f , okay? 

Q. And has he r e c e i v e d a c e r t i f i c a t i o n of some 

s o r t or j u s t o b t a i n e d some l e v e l of educa t i o n ? 

A. Probably b o t h . He p r o b a b l y has some 

c e r t i f i c a t i o n . I am not aware of h i s c r e d e n t i a l s . 

I'm assuming t h i s . Eut I know he has gone t o some 

schools and at t e n d e d some c l a s s e s on H2S and has 

worked w i t h our w e l l s e r v i c i n g crews t o c e r t i f y them 

and t o the e x t e n t t h a t o i l and gas companies r e q u i r e 

t h i s from our w e l l s e r v i c i n g crews. 

Q. The i n d i v i d u a l you're t a l k i n g about, why 
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don't we j u s t go ahead and name him? 

A. Ric h a r d C o l l i n s . 

Q. And i s he an employee of Sunco then? 

A. He i s an employee of Sunco. 

Q. Now, t h i s i n d i v i d u a l you're t a l k i n g about 

now the s a f e t y engineer t h a t you r e f e r r e d t o e a r l i e r ? 

A. Yes, he i s . 

Q. Now, t h i s s a f e t y e n g i n e e r , i n f a c t , i s not 

a degreed or a p r o f e s s i o n a l e n g i n e e r ; i s t h a t c o r r e c t ? 

A. That i s c o r r e c t , he i s n o t . 

Q. So he has had j u s t some l e v e l of t r a i n i n g 

i n s a f e t y m a t t e r s t h r o u g h v a r i o u s courses and t h i n g s . 

A. Yes, s i r . 

Q. Now, I b e l i e v e you've t e s t i f i e d t h a t the 

l o c a t i o n here, the s u b j e c t l o c a t i o n , i s on Crouch 

Mesa, and t h a t t h e r e are no r e s i d e n t s i n the immediate 

v i c i n i t y . Do you know how much d i s t a n c e t h e r e i s 

between t h i s p a r t i c u l a r l o c a t i o n and the n e a r e s t 

r e s i d e n t ? 

A. At t h i s time I do not know the exact 

d i s t a n c e . I would say p r o b a b l y F l o r a V i s t a , i f you 

wanted — 

Q* I ' l l t ake an approximate d i s t a n c e at t h i s 

p o i n t . 

A. I ' d say t h a t ' s , what, a couple of m i l e s , a 
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m i l e and t h r e e - q u a r t e r s , two m i l e s . 

Q. And I ' l l a l s o take an approximate e s t i m a t e 

of the number of people i n t h a t a r e a . 

A. I would have no i d e a , s i r . There i s 

housing down t h e r e . I have no idea how many. 

Q. Are we t a l k i n g a coup l e of hundred p e o p l e , 

or 20,000 p e o p l e , j u s t t o get a b a l l p a r k number? 

MR. DEAN: He doesn't know. I'm going t o 

o b j e c t . 

EXAMINER STOGNER: S u s t a i n e d . He's 

answered the q u e s t i o n , Mr. Horner. 

Q. l(By Mr. Horner) Now, we've had some 

t e s t i m o n y from Mr. Frank t h a t i n the event of a 

s i g n i f i c a n t l eak i n Pond 1, one of the o p t i o n s would 

be t o l i n e Pond 2. And i t l o o k s l i k e the d e c i s i o n 

whether or not Pond 2 would be l i n e d i n t h a t 

e v e n t u a l i t y would be yours r a t h e r than Mr. Frank's. 

So i n t h a t r e g a r d , i f , i n f a c t , you do have a 

s i g n i f i c a n t l eak i n Pond 1, would t h a t be the course 

of a c t i o n t h a t you would t a k e , l i n e Pond 2 t o handle 

those f l u i d s ? 

A. I would say i t would be a c o n s i d e r a t e 

matter as f a r as f i n a n c i a l , what the OCD d i r e c t e d us 

to do. I t would be -- at t h a t date I guess we would 

make t h a t d e c i s i o n . 
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Q. So t h a t i s not n e c e s s a r i l y p a r t of your 

c o n t i n g e n c y p l a n at t h i s p o i n t then? 

A. I would say t h a t i t was n o t . 

Q. Mr. Frank t e s t i f i e d t h a t t h e r e was a County 

Road 3500 i n the v i c i n i t y of t h i s f a c i l i t y , but he was 

not able t o t e s t i f y as t o whether or not t h a t road i s 

paved f o r i t s e n t i r e l e n g t h . Can you t e s t i f y t o t h a t ? 

A. Yes, s i r , I can. The road from F l o r a 

V i s t a , i t goes t o F l o r a V i s t a , comes out on the 

B l o o m f i e l d highway -- I don't know the form -- I mean, 

these l o c a t i o n s . I t i s paved down t o a c t u a l l y a l l the 

way. The new highway comes from the n o r t h t o the 

so u t h , and t h e r e i s a — p r o b a b l y a — I'm going t o 

say a m i l e , m i l e and a q u a r t e r , t h a t i s not f i n i s h e d 

y e t . But the road t h a t o f f s e t s i t i s a l l paved and 

comes out by the f a i r grounds and h i t s highway -- you 

know, highway -- what i s i t , 64? 

Q. So i t i s a c o n t i n u o u s l y paved road between 

two highways? 

A. Yes, s i r . 

Q. Now, Mr. Frank t e s t i f i e d t h a t the c l o s u r e 

p l a n i n t h i s p a r t i c u l a r case i s b a s i c a l l y t o cover up 

what's l e f t i n the pond and bury i t . I s t h a t your 

u n d e r s t a n d i n g of the i n t e n t i o n of Sunco a t t h i s p o i n t ? 

A. I t h i n k t h a t the p o i n t being was t h a t i t 
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was going t o be mo n i t o r e d and go w i t h the 

communication w i t h the OCD as t o what was i n the p i t 

a t t h a t t i m e , s c r u t i n i z e d and make a d e c i s i o n a t t h a t 

time as t o what d i r e c t i o n we would have and what would 

be r e q u e s t e d . We w i l l comply w i t h the OCD. 

Q. But the c l o s u r e p l a n s u b m i t t e d and the 

concept so f a r , u n l e s s a d d i t i o n a l r e q u i r e m e n t s are 

pl a c e d , u n l e s s t h e r e ' s something i n t h e r e you can 

s e l l , t o cover i t up and bury i t ? 

A. That i s t r u e . 

ME. DEAN: That's not the t e s t i m o n y . I 

o b j e c t . I f t h e r e was hazardous m a t e r i a l , they would 

remove i t t o a proper l o c a t i o n . 

MR. STOVALL: Mr. Horner, i n the l i n e of 

q u e s t i o n s w i t h r e s p e c t t o Mr. Frank's t e s t i m o n y , i s i t 

your i n t e n t here t o get Mr. Badsgard t o c o n f i r m t h a t 

Mr. Frank spoke a c c u r a t e l y ? 

MR. HORNER: There's j u s t a few q u e s t i o n s 

here t h a t I've asked t h a t are j u s t b a s i c a l l y a l l o w i n g 

Mr. Badsgard t o speak f o r Sunco r a t h e r than the 

c o n s u l t a n t s a y i n g what he th o u g h t Sunco should do. As 

I understand i t , Mr. Badsgard i s i n the p o s i t i o n of 

co m m i t t i n g f o r Sunco t h a t "our i n t e n t i o n i s thus and 

such" r a t h e r than Mr. Frank's saying " I am 

recommending t h a t they do thus and such." 
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MR. DEAN: There's a r e c o r d , Mr. Examiner. 

And i f I haven't made i t c l e a r , i t was my i n t e n t i o n t o 

have Mr. Badsgard t e s t i f y t h a t they were going t o do 

what was i n the r e c o r d . 

MR. STOVALL: Le t ' s n o t r e s t a t e Mr. Frank's 

t e s t i m o n y . We are assuming Mr. Frank has the 

a u t h o r i t y t o speak f o r Sunco. 

MR. DEAN: Ee so t e s t i f i e d . 

MR. STOVALL: I f you need t o c l a r i f y 

a n y t h i n g or i f you need something s p e c i f i c a l l y of Mr. 

Badsgard, please do so. 

Q. !(By Mr. Horner) Now, are you f a m i l i a r w i t h 

the o t h e r d i s p o s a l l o c a t i o n s i n the area? 

A. I'm f a m i l i a r w i t h the l o c a t i o n s , t h a t ' s 

a l l , not w i t h any p r a c t i c a l i t y as f a r as o p e r a t i o n s . 

Q. So then are you not f a m i l i a r w i t h the 

problems they've had a t some of these o t h e r l o c a t i o n s ? 

A. Other than what I read i n the papers. 

Q. For i n s t a n c e , the Basin s i t e , some of the 

the problems i n v o l v e d i n t h e i r l a w s u i t ? 

A. Whatever -- l i k e I say, not i n d e t a i l . I 

mean, you know, o t h e r than the H2S f a c t o r and so on 

down the l i n e which was i n the papers. 

MR. HORNER: I b e l i e v e t h a t ' s a l l I have of 

t h i s w i t n e s s a t t h i s t i m e . 
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EXAMINER STOGNER: Mr. S t o v a l l . 

EXAMINATION 

BY MR. STOVALL: 

Q. Mr. Badsgard, you have s t a t e d t h a t Sunco i s 

a water h a u l i n g company, among o t h e r t h i n g s ; i s t h a t 

c o r r e c t ? 

A. That i s t r u e . That i s p a r t of Sunco 

T r u c k i n g . We have 47 t r u c k s ; out of those 47, 23 of 

them are 8 0 - b a r r e l water t r u c k s . 

Q. They have a c e r t i f i c a t e of convenience and 

n e c e s s i t y from the S t a t e C o r p o r a t i o n Commission? 

A. Yes, s i r . 

Q. Are you f a m i l i a r w i t h OCD Rule 1133 and OCD 

Rule 709? 

MR. DEAN: Those are the produced w a t e r , 

709? 

MR. STOVALL: I'm s o r r y , Rule 709 i s 

removal of produced water from leases and f i e l d 

f a c i l i t i e s . I ' d be g l a d t o p r o v i d e you a copy t o look 

a t , i f you want t o make sure b e f o r e you answer. 

Q. KBy Mr. S t o v a l l ) 1133, a c t u a l l y i t r e f e r s 

t o t h e i r r e q u i r e m e n t t o f i l e form C-133, a u t h o r i z a t i o n 

t o move produced w a t e r . 

A. R i g h t . 

Q. You are f a m i l i a r w i t h those r u l e s ? 
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A. Yeah. I'm f a m i l i a r w i t h f i l i n g the form, 

yes, s i r . 

Q. Has Sunco f i l e d the form f o r the water 

which i t t r a n s p o r t s ? 

A . Yes, s i r . 

MR. STOVALL: Mr. Horner and Mr. Badsgard, 

take a look a t Rule 709. 

MR. DEAN: He's got 709 i n f r o n t of him. 

MR. STOVALL: For the r e c o r d , t h a t r e q u i r e s 

p e r m i s s i o n b e f o r e produced water i s removed from any 

fac i l i t y . 

Q. l(By Mr. S t o v a l l ) I n your o p i n i o n , as an 

e x e c u t i v e of Sunco, i s i t s u b j e c t t o these r u l e s ? 

A . Yes, s i r . 

Q. And you comply w i t h them? 

A . Yes. 

Q. But Sunco's c u r r e n t o p e r a t i o n i s a c t u a l l y 

o n l y as a t r a n s p o r t e r of the water a t t h i s t i m e ; i s 

t h a t c o r r e c t ? 

A. That i s c o r r e c t . 

Q. So you w i l l take water under c o n t r a c t from 

a p r o d u c t i o n , d r i l l i n g or p r o d u c t i o n f a c i l i t y , and 

haul i t t o a d i s p o s a l f a c i l i t y ? 

A. That i s c o r r e c t . 

Q. And do you know whether or not you have any 
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o b l i g a t i o n t o t e s t the c o n s t i t u e n t s of t h a t water as a 

t r a n s p o r t e r ? 

A. To my knowledge, we do n o t . 

Q. What you're a p p l y i n g f o r here adds a new 

a c t i v i t y t o Sunco's c o r p o r a t e e n t e r p r i s e ; i s t h a t not 

c o r r e c t ? 

A. That would be a new e n t i t y , yes, s i r . 

Q. And so w h i l e you may not t e s t t he 

co m p o s i t i o n of water as a h a u l i n g company, you are 

prepared -- and I t h i n k here I am now g e t t i n g i n t o Mr. 

Frank's t e s t i m o n y -- t h a t you're going t o t e s t the 

water t h a t ' s d e l i v e r e d t o the f a c i l i t y ? The f a c i l i t y 

w i l l be r e s p o n s i b l e f o r the t e s t i n g . 

A. That i s a b s o l u t e l y r i g h t , the f a c i l i t y 

w i l l . 

Q. So my p o i n t i n asking these q u e s t i o n s i s t o 

separate the two f u n c t i o n s . I t may, i n f a c t , be Sunco 

T r u c k i n g which hauls water from an o p e r a t o r t o Sunco 

t o the d i s p o s a l f a c i l i t y ; i s t h a t c o r r e c t ? 

A. That i s c o r r e c t . 

Q. The d i s p o s a l f a c i l i t y w i l l conduct such 

t e s t s as i t f e e l s are necessary and as are r e q u i r e d by 

the OCD. 

A. E x a c t l y r i g h t , s i r . 

Q. Now, i n terms of r e c o r d k e e p i n g , Sunco 
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T r u c k i n g c u r r e n t l y m a i n t a i n s l o a d t i c k e t s , I b e l i e v e 

you s a i d — 

A. Yes, s i r . 

Q. -- of every load? So you know where the 

water came from and where i t went? 

A. Yes, s i r , we do. 

Q. Sunco water d i s p o s a l f a c i l i t y w i l l , I 

assume, r e c e i v e a copy of the loa d t i c k e t from Sunco 

T r u c k i n g or any ot h e r t r u c k i n g company t h a t b r i n g s 

water t o the d i s p o s a l f a c i l i t y , or the i n f o r m a t i o n 

c o n t a i n e d t h e r e i n ? 

A. The i n f o r m a t i o n w i l l be t h e r e , yes, s i r . 

Q. And i n a d d i t i o n , do you have any pla n s i n 

place a t the p r e s e n t time w i t h r e s p e c t t o r e c o r d 

k e e p i n g , a d d i t i o n a l r e c o r d keeping of the water t h a t 

brought t o the f a c i l i t y ; i . e . , f o r example, r a t h e r , 

the t e s t i n g of the water f o r the H2S and ot h e r 

components t h a t Mr. Frank t a l k e d about? 

MR. DEAN: Are they going t o keep t r a c k o 

t h a t ? 

A. Yes. 

Q. KBy Mr. S t o v a l l ) Are you going t o keep 

re c o r d s of t h a t ? 

A . Yes. 

Q. I asked Mr. Frank whether he was going t o 
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keep any a c t u a l samples of the f l u i d s brought t o the 

f a c i l i t y and i d e n t i f y them i n such a way t h a t you 

cou l d t r a c e them back. And I b e l i e v e he s t a t e d t h a t 

he was no t p l a n n i n g t o keep a sample of every l o a d . 

Would your answer d i f f e r from h i s i n t h a t ? 

A. At t h i s p o i n t i n t i m e , no, i t would n o t . 

Q. Do you have any knowledge of any reason why 

the OCD should or should not r e q u i r e you t o m a i n t a i n a 

f l u i d sample, a t l e a s t f o r a p e r i o d of t i m e , from each 

load? 

A. No, I r e a l l y -- l i k e I say, a t t h i s p o i n t 

i n t i m e I c o u l d go e i t h e r way, I guess; but I don't 

know why i t would h e l p t h a t much or h u r t t h a t much. 

J u s t have t o be something t h a t would be e v a l u a t e d 

between OCD and Sunco water d i s p o a l , and go from 

t h e r e , I guess. 

Q. Mr. Badsgard, I assume you are not an 

e x p e r t i n EPA r e g u l a t i o n s w i t h r e s p e c t t o hazardous 

waste m a t e r i a l s . 

A. That i s very t r u e . 

Q. But I t h i n k you can p r o b a b l y answer the 

q u e s t i o n t h a t o t h e r than the l o a d i n f o r m a t i o n p r o v i d e d 

by the d r i v e r b r i n g i n g the load t o you, do you have 

any method by which you c o u l d v e r i f y the source of the 

f l u i d b rought t o the f a c i l i t y ? 
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MR. DEAN: Are you a s k i n g him t o t h i n k i f 

t h e r e ' s a method or whether t h e y ' r e going to? 

Q. l(By Mr. S t o v a l l ) I'm as k i n g him whether 

t h e y ' r e going t o a t the moment. I s t h a t going t o be 

the source of your i n f o r m a t i o n ? 

A. At t h i s p o i n t i n t i m e , t h a t i s the way i t 

works . 

Q. And Mr. Frank t e s t i f i e d t h a t t h e r e would be 

no t e s t i n g f o r hazardous m a t e r i a l s as waste i s d e f i n e d 

by EPA. Do you have any p r o p o s a l cr how would you 

respond t o a re q u i r e m e n t t h a t t h e r e be some s o r t of 

t e s t i n g t o determine t h a t , i n f a c t , you were g e t t i n g 

produced water t h a t d i d not c o n t a i n hazardous waste? 

Bearing i n mind — I understand t h a t Mr. Frank 

t e s t i f i e d t h a t , by d e f i n i t i o n , produced water and 

water from o i l f i e l d o p e r a t i o n s i s not and does not. 

c o n t a i n hazardous waste. The q u e s t i o n i s t o i n s u r e 

t h a t t h a t ' s what you're t a k i n g i n t o the f a c i l i t y . 

A. W e l l , l i k e we p r e v i o u s l y s t a t e d , t h a t we're 

going t o t e s t the water from the t r u c k b e f o r e we even 

o f f l o a d i t . I guess I'm confused as t o your q u e s t i o n . 

MR. DEAN: Can I t a l k t o him f o r j u s t a 

second ? 

MR. STOVALL: Yes. 

KSub rosa c o n v e r s a t i o n between Mr. Dean and 

CUMBRE COURT REPORTING 
1( 505) 984-2244 



1 

2 

3 

4 

e 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2 4 

2 5 

237 

w i t n e s s . ) 

MR. DEAN: I understand the q u e s t i o n t o be 

t h a t r a t h e r t h a n , as Mr. Frank p o s i t i v e l y assumed, 

t h a t i f t h e y say i t ' s produced w a t e r , i t ' s produced 

water, t h a t you're a s k i n g h i s o p i n i o n about what i f we 

have t o n e g a t i v e l y prove t h a t each l o a d i s one or the 

o t h e r , i f t h a t ' s a r e q u i r e m e n t , what i s t h e i r view of 

t h a t . 

MR. STOVALL: I t h i n k i t ' s the same p o i n t . 

Mr. Frank t e s t i f i e d t h a t they can o n l y accept produced 

water and d r i l l i n g f l u i d s , which a r e , by d e f i n i t i o n , 

n o t hazardous wastes. 

Q. |(Ey Mr. S t o v a l l ) And my q u e s t i o n i s : I s 

t h e r e a concern t h a t you co u l d g e t o t h e r types of 

f l u i d s i n t o the f a c i l i t y w i t h o u t your knowledge? 

A. D e f i n i t e l y , you c o u l d . 

Q. And do you have any recommendations as t o 

what c o u l d be done t o p r e v e n t t h a t from o c c u r r i n g on a 

reasonable basis? 

A. I guess you co u l d come up w i t h a s i t u a t i o n 

where you mon i t o r every 20 l o a d s , whatever i t i s , you 

know, the o i l and gas companies who you get your 

d i r e c t i o n from, the o t h e r t r a n s p o r t e r s who you work i n 

cl o s e a s s o c i a t i o n w i t h . We don't have t h i s problem 

now. I'm not say i n g -- you know, h y p o t h e t i c a l l y , you 
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c o u l d have t h i s problem. I don't t h i n k you c o u l d 

check every t r u c k and keep r e c o r d s on every load t h a t 

i s hauled i n . You'd have t o have a p r e t t y good-sized 

courthouse a f t e r a w h i l e because, you know, i t ' s 

p r e t t y r e g u l a r , I ' l l p ut i t t h a t way. 

Q. How many t r u c k l o a d s a day would you 

a n t i c i p a t e would be d e l i v e r e d ? 

A. I don't know. You know, t h e y ' r e t a l k i n g i n 

the area of 50 when t h e i r f a c i l i t y i s p r o p e r l y 

e x e r c i s e d and the e v a p o r a t i o n system i s working 

p r o p e r l y . I would say c l o s e t o t h a t area. 

Q. F i f t y a day? 

A. Yes, s i r . 

MR. STOVALL: I have no f u r t h e r q u e s t i o n s . 

EXAMINER STOGNER: Are t h e r e any oth e r 

q u e s t i o n s of Mr. Badsgard? 

MR. DEAN: I j u s t one, Mr. Examiner. 

REDIRECT EXAMINATION 

BY MR. DEAN: 

Q. Whatever the r e g u l a t i o n s a r e , r u l e s t h a t 

OCD might promulgate i n t h i s o r d e r t h a t r e s u l t s from 

t h i s h e a r i n g , you're c e r t a i n l y n o t going t o open the 

pond w i t h o u t complying w i t h them, are you? 

A. No. L i k e we s t a t e d b e f o r e , we d e f i n i t e l y 

w i l l comply w i t h the OCD. 
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C. Your i n t e n t i n h i r i n g Mr. Frank and going 

t h r o u g h t h i s e x e r c i s e i s t o -- and being w i l l i n g t o do 

t h a t i s -- r e f l e c t s what a t t i t u d e on your p a r t i n 

o p e r a t i n g t h i s pond? 

A. We have a very p o s i t i v e a t t i t u d e towards 

t h i s pond a t t h i s t i m e , and we i n t e n d t o operate i t 

ac c o r d i n g t o a l l the r u l e s and r e g u l a t i o n s and --

w e l l , we f e e l we can do the j o b v e r y w e l l . 

MR. DEAN: That's a l l I have. 

RECROSS-EXAMINATION 

BY MR. HORNER: 

Q. Now, you have s a i d t h a t each l o a d , when i t 

comes i n , w i l l be t e s t e d . What w i l l i t be t e s t e d f o r ? 

MR. DEAN: Mr. Frank has answered t h a t 

quest i o n . 

MR. STOVALL: I b e l i e v e he has, t h a t ' s 

c o r r e c t . 

EXAMINER STOGNER: S u s t a i n e d . 

MR. HORNER: That's a l l I've g o t . 

EXAMINER STOGNER: L e t me c l a r i f y one 

t h i n g . I n your t e s t i m o n y you s t a t e d t h a t i t would 

c o s t about 300 t o $500,000.00? 

WITNESS: That's what we're a n t i c i p a t i n g . 

A gain, l i k e I say, from an e n g i n e e r i n g s t a n d p o i n t , I 

do n ot have t o t a l f i g u r e s , but t h a t i s our e s t i m a t e a t 
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t h i s p o i n t i n t i m e . 

EXAMINER STOGNER: Are t h e r e any ot h e r 

q u e s t i o n s of t h i s w i t n e s s ? 

MR. DEAN: None from me, Mr. Examiner. 

MR. HORNER: None from me. 

EXAMINER STOGNER: You may be excused at 

t h i s t i m e . 

MR. STOVALL: Mr. Dean, I assume Mr. Cheney 

i s your next w i t n e s s ? 

MR. DEAN: Yes, he i s . 

MR. STOVALL: What would work b e t t e r , do 

you t h i n k , t o s t a r t w i t h Mr. Cheney and take a break 

or t o take a few minutes --

MR. DEAN: I t ' s up t o you. We're f l e x i b l e . 

MR. STOVALL: What k i n d of t e s t i m o n y are 

you going — 

MR. DEAN: He's going t o t e s t i f y as t o the 

e x h i b i t and how much horsepower i t takes t o t u r n the 

pond over. And he has some f a m i l i a r i t y w i t h the 

exchange of oxygen t h a t produces H2S and can answer --

we've dis c u s s e d i t d u r i n g the breaks about the 

p e r m e a b i l i t y of the rocks and can be the groundwater 

move. I r e a l l y don't t h i n k i t would be t h a t l o n g . 

MR. STOVALL: I mean i n terms of d i r e c t , 

whether t o take a break now or a t the end of h i s 
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d i r e c t . I'm sure the cros s w i l l t a ke some t i m e . 

MR. DEAN: The d i r e c t might take 30 

minut e s , maybe. 

EXAMINER STOGNER: L e t ' s go ahead and c a l l 

him. 

MR. DEAN: A l l r i g h t . C a l l Richard Cheney. 

EXAMINER STOGNER: Let the r e c o r d show t h a t 

t h i s w i t n e s s was sworn on Wednesday. 

RICHARD CHENEY 

the w i t n e s s h e r e i n , having been p r e v i o u s l y sworn, was 

examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. DEAN: 

Q. Would you please s t a t e your name? 

A. Ri c h a r d Cheney. 

Q. How are employed, Mr. Cheney? 

A. I'm employed by Brewer A s s o c i a t e s , 

I n c o r p o r a t e d , a c o n s u l t i n g e n g i n e e r i n g f i r m i n 

Farrnington. 

Q. How long have you been so employed? 

A. About 14 y e a r s . 

Q. Would you b r i e f l y d e s c r i b e f o r the examiner 

your e d u c a t i o n a l background? 

A. I'm a graduate of New Mexico S t a t e 

U n i v e r s i t y w i t h a ba c h e l o r of science degree i n c i v i l 

CUMBRE COURT REPORTING 
1( 505) 984-224 4 



1 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

242 

e n g i n e e r i n g . 

Q. And you've r e c e i v e d a degree? Are you 

c e r t i f i e d i n your p r o f e s s i o n ? 

A. I'm a r e g i s t e r e d p r o f e s s i o n a l e n g i n e e r . 

Q. With the s t a t e of New Mexico? 

A. New Mexico, Texas, A r i z o n a , Colorado and 

Utah . 

Q. Have you worked i n t h a t f i e l d s i n c e the 

time of your g r a d u a t i o n ? 

A. I have . 

MR. DEAN: I move t h a t he be q u a l i f i e d as 

an e x p e r t p r o f e s s i o n a l engineer f o r purposes of t h i s 

h e a r i n g , Mr. Examiner. 

EXAMINER STOGNER: Are t h e r e any 

o b j e c t i o n s ? 

MR. EORNER: I have no o b j e c t i o n . 

EXAMINER STOGNER: Mr. Cheney i s so 

q u a l i £ i e d . 

Q. KBy Mr. Dean) W i t h i n your p r o f e s s i o n , your 

chosen p r o f e s s i o n , do you have any areas t h a t you 

might c a l l e x p e r t i s e , an area of e x p e r t i s e or 

spec i a l i t y ? 

A. S p e c i a l i t y p r i m a r i l y i n waste wa t e r , 

p r i m a r i l y sewage water design of t r e a t m e n t f a c i l i t i e s 

f o r waste water t r e a t m e n t p l a n t s . 
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Q. Do those waste water t r e a t m e n t p l a n t s have 

H2S problems and concerns? 

A. Yes. 

Q. Have you been p r e s e n t d u r i n g a l l of the 

te s t i m o n y except f o r Mr. Badsgard? 

A . Most of i t , yes. 

Q. I'm going t o c a l l your a t t e n t i o n t o your 

r e p o r t t h a t has been e n t e r e d i n t o the r e c o r d here, 

which i s the l a s t t h r e e pages, I b e l i e v e , of 

A p p l i c a n t ' s E x h i b i t Number 4, Mr. Examiner. I t h i n k 

t h a t 1 s where i t i s . 

EXAMINER STOGNER: That's c o r r e c t , Mr. 

Dean. 

Q. l(Ey Mr. Dean) And ask i f you have t h a t 

document i n f r o n t of you? 

A . Yes, I do. 

Q. Did you prepare t h a t document? 

A . Yes . 

Q. T e l l us what steps you took i n order t o 

gather i n f o r m a t i o n t o prepare t h a t document. 

A. What we reviewed the proposed design 

s u b m i t t e d by Mr. Frank. And what we d i d was assume o 

base our de s i g n on what we term the course bubble 

d i f f u s i o n system, which would be p r i m a r i l y the 

l a t e r a l s , the p i p e s , p l a s t i c PVC p i p e s , I b e l i e v e i t ' 
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w i t h the l/32nd i n c h h o l e s t o be used as the d i f f u s i o n 

system. What we attempted t o do was t o show what 

horsepower would be r e q u i r e d t o deve l o p a c e r t a i n 

l e v e l of oxygen w i t h i n the pond. You don't know 

e x a c t l y what t h e oxygen demand i s of the waters t h a t 

are being d e l i v e r e d . So we assume t h a t what we wanted 

t o t r y t o do was t o be able t o a t l e a s t m a i n t a i n some 

l e v e l of d i s s o l v e d oxygen i n the ponds and a r b i t r a r i l y 

chose h a l f a p a r t per m i l l i o n . We o p e r a t e waste water 

t r e a t m e n t f a c i l i t i e s w i t h newer t e c h n o l o g i e s and 

proper m i x i n g as low as 2/10ths of a p a r t per m i l l i o n 

up t o about one p a r t per m i l l i o n of d i s s o l v e d oxygen. 

Not knowing what the demand i s here makes i t a l i t t l e 

b i t more d i f f i c u l t . We ran t h r o u g h a s e r i e s of 

c a l c u l a t i o n s t o dete r m i n e the amount of horsepower 

t h a t would be r e q u i r e d t o pl a c e a d i s s o l v e d oxygen 

r e s i d i a l of p o i n t f i v e m i l l i g r a m s per l i t e r i n the 

pond, assuming t h a t the oxygen demand i s very low. 

Q. Do you t h i n k t h a t t h a t assumption makes 

your c a l c u l a t i o n s reasonable? 

A. I t h i n k t h a t they ' re r e a s o n a b l e . I t h i n k 

i t shows t h a t the 32 horsepower would be r e q u i r e d . 

O b v i o u s l y , nobody makes 32 horsepower motors. The 

next step would p r o b a b l y be 35 or 40. And so you're 

going t o have some redundancy. I t h i n k i n our l e t t e r 
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a l s o we s t a t e d t h a t we f e e l l i k e t h a t m i x i n g i s a 

c r u c i a l p a r t of p r o v i d i n g oxygen, maybe even m i x i n g i s 

more i m p o r t a n t even than the amount of oxygen t h a t ' s 

s u p p l i e d t o make sure t h a t a l l p o r t i o n s of the pond 

come i n c o n t a c t w i t h an oxygen s u p p l y . And I t h i n k 

t h a t the r e c i r c u l a t i o n and spray system t h a t Mr. Frank 

has designed f o r t h i s i s an i n t e g r a l p a r t of the 

oxge n a t i o n p a r t of the system. I n a d d i t i o n , t h a t t h a t 

spray system w i l l i m p a r t oxygen back i n t o the pond, as 

w e l l as the o x y g e n a t i o n system t h a t we anal y z e d . I t ' s 

a l i t t l e b i t more d i f f i c u l t t o p r e d i c t how much oxygen 

t h a t the spray system i s going t o put back i n t o the 

pond, but s u r f a c e a e r a t o r s , g e n e r a l l y you can assume 

t h a t you get a t l e a s t a pound t o a pound-and-a-half of 

oxygen per horsepower per hour. And I t h i n k i t would 

be a reasonable assumption t o assume t h a t w i t h the 

spray system t h a t you've g o t , t h a t you'd p r o b a b l y get 

about one pound of oxygen per horsepower per hour, and 

you've got a r a t h e r l a r g e horsepower pump o p e r a t i n g 

t h e r e , so I t h i n k t h a t the a v a i l a b i l i t y of the oxygen 

t o the pond w i t h a l l of the systems o p e r a t i n g , I t h i n k 

t h a t t h e r e would be a s u f f i c i e n t amount. 

Q. Which of these systems as you've heard them 

d e s c r i b e d t o us l a y people should t h i s 35 horsepower 

motor be put on? 
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A. That's t o the PVC p i p e system and the 

system w i t h the l a t e r a l s d i s t r i b u t e d t h r o u g h o u t the 

pond and t h a t has the l/32nd i n c h h o l e s . 

Q. And the ga i n s of e i g h t , I t h i n k they 

descr ibed i t . 

A. I don't remember. 

Q. Why i s a l l of t h a t necessary i n 

c o n t r o l l i n g ? How does t h a t a p p ly t o c o n t r o l l i n g E2S? 

A. W e l l , the oxygen would work -- i t ' s a 

red u c i n g agent t h a t combines w i t h the hydrogen s u l f i d e 

i n the same way t h a t c h l o r i n e does. C h l o r i n e i s a 

red u c i n g agent where you're u s i n g CL2 r a t h e r oxygen, 

which i s 02, as a r e d u c i n g agent. 

Q. And the g o a l of a l l t h i s i s t o m a i n t a i n the 

pond i n an a e r o b i c c o n d i t i o n ? 

A. Yes. 

Q. Given the dimensions of the pond t h a t you 

reviewed i n these systems and your c a l c u l a t i o n s , do 

you t h i n k t h a t they would be abl e t o m a i n t a i n the pond 

i n an a e r o b i c c o n d i t i o n i f they o p e r a t e d i t as has 

been d e s c r i b e d i n the l a s t couple of days? 

A. I t h i n k t h a t they w i l l be able t o m a i n t a i n 

i t i n an a e r o b i c c o n d i t i o n i f t h e y o p e r a t e the a i r 

supply and the m i x i n g and s p r a y i n g o p e r a t i o n i n a --

t o g e t h e r . 
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Q. There's been some d i s c u s s i o n about the 

spray system on the p e r i m e t e r being put i n l a t e r , or 

at l e a s t the s p r a y e r s themselves being p u t i n l a t e r . 

Does t h a t p l a y i n t o how you would operate t h i s pond? 

A. We d i d n ' t e v a l u a t e t h a t . I t h i n k t h a t 

those s p r a y e r s would c e r t a i n l y add some oxygen t o the 

pond; they may, t h a t p a r t i c u l a r t ype of spray. We 

j u s t d i d n ' t e v a l u a t e t h a t one. I'm not s u r e . 

Q. I t c e r t a i n l y would h e l p though? 

A. Yeah, i t would enhance i t , i f t h e r e ' s a 

l a r g e amount of hydrogen s u l f i d e p r e s e n t . And both 

spray systems are going t o tend t o s t r i p i t from the 

waters and p u t i t i n the a i r . So what you want t o do 

i s m a i n t a i n the pond i n an a e r o b i c c o n d i t i o n or be 

able t o i n j e c t enough m a t e r i a l i n t h e r e so you get. a 

complete r e d u c t i o n of the hydrogen s u l f i d e p r i o r t o 

the time t h a t you c r e a t e a problem. 

Q. So i t ' s more i m p o r t a n t t o worry about t h i s 

as t h e r e won't be a problem r a t h e r than a f t e r the 

problem? 

A. That's c o r r e c t . And i f they begin t o 

develop a problem, I t h i n k they have s e v e r a l o p t i o n s . 

They have the o p t i o n t o i n j e c t c h l o r i n e , which i s a 

f u r t h e r r e d u c i n g agent; t o t u r n on -- t o operate the 

a i r system l o n g e r and t o c o n t i n u e the s p r a y i n g 
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o p e r a t i o n s . And I b e l i e v e t h a t w i t h the proper m i x i n g 

and the amount of a i r t h a t they have a v a i l a b l e -- they 

have a l s o have the f o r c e bubble d i f f u s e r s ; I would put 

a l a r g e r horsepower motor on t h a t . With the l a r g e r 

horsepower motor, then they have a d d i t i o n a l c a p a c i t y 

f o r i n j e c t i n g a i r . 

Q. What would you recommend? 

A. W e l l , I ' d have t o analyze those d i f f u s e r s , 

but I t h i n k p r o b a b l y about the same. We'd want t o see 

what they were doing and what t h e i r c a p a b i l i t i e s were, 

but I ' d t h i n k t h a t p r o b a b l y somewhere between a 20 and 

30 horsepower motor blower on th e s e . 

Q. I s the redundancy of the systems t h a t are 

designed i n t o t h i s pond f a v o r a b l e t o c o n t r o l l i n g and 

p r e v e n t i n g an H2S problem? 

A . C e r t a i n l y . 

Q. That i s , i f they operate s e p a r a t e l y and 

t h a t k i n d of t h i n g . When you say " t r e a t t h e pond," 

would they -- you had some c a l c u l a t i o n t h a t they c o u l d 

t u r n the pond over i n 36 hours? 

A. I t h i n k t h a t was based on 

Q. I f they had a 32 horsepower motor they 

c o u l d t u r n i t over i n 36 hours? 

A. That was a l s o assuming t h a t t h e y would 

operate the r e c i r c u l a t i o n system i n s p r a y i n g 
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c a p a c i t y . I t h i n k t h e y c o u l d do i t even q u i c k e r than 

t h a t . I t h i n k t h a t was based on the f l o w r a t e s of the 

pumps t h a t were developed on i t . 

Q. So i f they i n c r e a s e d those horsepower as 

you've recommended, t h a t would even be q u i c k e r , 

poss i b l y ? 

A. Yes. 

Q. How would t h a t h e l p i n the p r e v e n t i o n of an 

anaerobic s t a t e t h a t would tend t o c r e a t e H2S or i n 

the t r e a t m e n t of an E2S problem? 

A. W e l l , I t h i n k t h a t , as I've s a i d b e f o r e , 

t h a t m i x i n g i s a c r i t i c a l p a r t of c o n t r o l l i n g hydrogen 

s u l f i d e i n any of these s i t u a t i o n s because the m i x i n g 

p r o v i d e s c o n t a c t w i t h the a v a i l a b l e oxygen; and so i f 

you have an o p p o r t u n i t y t o keep i t mixed, m a i n t a i n the 

mix and have an oxygen s u p p l y , then you're a l o t more 

l i k e l y t o reduce the hydrogen s u l f i d e . 

Q. There's been some d i s c u s s i o n t o d a y , and 

perhaps your e x p e r t i s e would l e n d i t s e l f t o answering 

t h i s ; the s a l t or sludge b u i l d u p i n the bottom of the 

pond and how t h a t would a f f e c t the -- what I would 

c a l l the b u b b l e r s from the PVC p i p e . Do you see t h a t 

as a problem t h a t needs t o be addressed f u r t h e r ? 

A. W e l l , I t h i n k t h a t t h a t ' s something t h a t 

w i l l be an o p e r a t i o n a l problem t h a t t h e y ' l l have t o 
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c o n t i n u e w i t h , but they have methods t o c l e a n those 

o u t . And I don't f o r e s e e t h a t those b u b b l e r s are 

going t o be o p e r a t i n g c o n t i n u o u s l y , and I don't 

f o r e s e e t h a t as being a problem. 

Q. You were here f o r the d i s c u s s i o n about the 

b u i l d u p of s a l t or sludges t o f i v e t o s i x f e e t over 

the l i f e of the pond, 11-and-a-half y e a r s , I t h i n k i t 

was. Do you have any t e s t i m o n y t h a t lends i t s e l f t o 

t h a t problem? How much do you t h i n k they w i l l b u i l d 

up? 

A. W i t h o u t r u n n i n g a c a l c u l a t i o n t h e r e 

c o u l d be some c a l c u l a t i o n s made i f you had an idea of 

the amount of s a l t s t h a t were i n the wa t e r . That 

sounds a l i t t l e b i t e x c e s s i v e t o me, but then I would 

be a f r a i d t o say w i t h o u t r u n n i n g c a l c u l a t i o n s on i t . 

Q. There was some a d d i t i o n a l t e s t i m o n y w h i l e 

you were p r e s e n t today about i f the pond was f u l l and 

i f t h e r e was a leak i n the bottom of the p r i m a r y l i n e r 

which then leaked t h r o u g h the secondary l i n e r and 

thr o u g h the compacted s o i l s underneath and t h a t the 

f r e s h water source was 80 f e e t down, t h a t t h a t might 

be a problem i f i n the w i l d e s t of c i r c u m s t a n c e s you 

c o u l d n ' t empty the pond f o r 90 days. Does your f i e l d 

of e x p e r t i s e a l l o w t o you c a l c u l a t e how long i t would 

take f o r t h a t water t o reach the f r e s h water source of 
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80 f e e t ? 

MR. HORNER: O b j e c t i o n . I b e l i e v e tbe 

te s t i m o n y " i n the w i l d e s t of c i r c u m s t a n c e s , " i t was 

nine months, not 90 days. 

MR. DEAN: I'm s o r r y , n i n e months. 

A. Yes, i t does. We've done a c o n s i d e r a b l e 

amount of work w i t h s o i l s b e f o r e p e r c u l a t i o n and 

p e r m e a b i l i t i e s . 

Q. l(By Mr. Dean) Do you have an o p i n i o n as t o 

how long i t would t a k e , even w i t h a head on i t ? 

A. I f they m a i n t a i n e d a c o n s t a n t head and the 

p e r m e a b i l i t y was somewhere between one times t e n t o 

the minus f i f t h , one times t e n t o the minus s e v e n t h , 

which I t h i n k c e r t a i n l y are safe assumptions f o r the 

type of s o i l out t h e r e , i t would take somewhere 

between seven and e i g h t years f o r i t t o -- t h a t would 

be a t one p o i n t t e n and one p o i n t one times t e n t o the 

minus f i f t h , I b e l i e v e i t would take e i g h t y e a r s . 

P e r m e a b i l i t y i s one p o i n t one times ten t o the minus 

seventh, you're p r o b a b l y l o o k i n g a t 15, 20 years f o r 

i t t o move 80 f e e t v e r t i c a l l y ; t h a t i s , i f you 

m a i n t a i n a c o n s t a n t head on i t . 

Q. I f t h a t was removed a f t e r n i n e months, what 

would t h a t do t o t h a t number? 

A. I don't t h i n k t h a t w i l l move down any 
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f u r t h e r i f you remove the head. I t h i n k i t ' s h i g h l y 

u n l i k e l y t h a t the n a t u r e of the s o i l s out t h e r e , t h a t 

t h a t ' s going t o move much f u r t h e r . 

Q. I n your area of s p e c i a l t y , I guess, i s H2S 

a manageable problem? I s i t something t h a t you can 

c o n t r o l ? 

A. Yes. 

Q. I n these waste sewer t r e a t m e n t p l a n t s , i s 

i t a b i g problem? 

A. Yes, i t i s . I t can be a s u b s t a n t i a l 

problem i n the waste water t r e a t m e n t f a c i l i t i e s , and 

t h a t ' s t h e reason you j u s t make every e f f o r t t h a t you 

can t o m a i n t a i n them i n an a e r o b i c c o n d i t i o n , u n l e s s 

i t i s a p l a n t t h a t ' s designed t o operate 

a n a e r o b i c a l l y , and t h e r e are those types of f a c i l i t i e s 

around t o o ; but even t h e n , the H2S i s manageable. 

Q. Do you t h i n k t h a t the H2S i s manageable and 

t h a t t h i s pond w i l l be able t o be m a i n t a i n e d i n an 

ae r o b i c c o n d i t i o n , f i r s t of a l l ? W i l l they be able t o 

m a i n t a i n i t i n an a e r o b i c c o n d i t i o n , based on what 

t e s t i m o n y we have? 

A. I t h i n k they have the c a p a b i l i t i e s t h e r e t o 

m a i n t a i n t h i s i n an a e r o b i c c o n d i t i o n . 

Q. I f f o r some reason i t does s t a r t t o produce 

some K2S, do they have the c a p a c i t y t o t r e a t i t and 
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have a reasonable chance of r e t u r n i n g i t t o an a e r o b i c 

s t a t e and c o n t r o l l i n g the H2S problem? 

A. Yes. 

Q. Does your w r i t t e n r e p o r t t h a t you're 

l o o k i n g a t t h a t ' s a d m i t t e d i n t o evidence r e f l e c t these 

o p i n i o n s , and are they based on your e x p e r t i s e as a 

p r o f e s s i o n a l engineer? 

A . Yes. 

Q. Were they performed a c c o r d i n g t o the 

standards of your p r o f e s s i o n ? 

A . Yes. 

MR. DEAN: I don't have any ot h e r 

quest i o n s . 

EXAMINER STOGNER: With t h a t , l e t ' s a d j o u r n 

u n t i l about 1:35. 

KRecess, 12:52 p.m. t o 1:42 p.m.) 

MR. EXAMINER: T h i s h e a r i n g w i l l come t o 

o r d e r . Mr. Horner, are you ready f o r 

c r o s s - e x a m i n a t i o n ? 

MR. HORNER: I b e l i e v e so. 

CROSS-EXAMINATION 

BY MR. HORNER: 

Q. Mr. Cheney, I b e l i e v e you s t a t e d t h a t you 

had used i n your f i g u r e s here an oxygen r e q u i r e m e n t of 

p o i n t f i v e m i l l i g r a m s per l i t e r ; i s t h a t c o r r e c t ? 
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A . No . 

Q . What d i d you use? 

A. We used -- we assumed t h a t we would t r y t o 

m a i n t a i n a h a l f a p a r t per m i l l i o n r e s i d u a l i n the 

pond. That's p o i n t f i v e m i l l i g r a m s per l i t e r r e s i d u a l 

d i s s o l v e d oxygen i n the pond. 

Q. How i s t h a t d i f f e r e n t from what I j u s t 

asked ? 

A. I'm not sure what you asked me. 

Q. I th o u g h t I asked you i f you used a f i g u r e 

of p o i n t f i v e m i l l i g r a m s per l i t e r of oxygen. 

A. I th o u g h t you s a i d 45. I'm s o r r y . 

Q. Now, as I understand i t , based on what 

you've w r i t t e n here i n your r e p o r t , t h a t q u i t e o f t e n 

i n waste water systems you use two m i l l i g r a m s per 

l i t e r ; i s t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. And so you s t a t e d t h a t you a r b i t r a r i l y 

chose the p o i n t f i v e m i l l i g r a m s per l i t e r ? 

A . That's r i g h t . 

G. Now, i t appears then i t ' s q u i t e p o s s i b l e 

t h a t you may be p u t t i n g o n l y 25 p e r c e n t of the oxygen 

i n t o t h i s pond t h a t you need t h e n ; i s t h a t c o r r e c t ? 

A. W e l l , i t ' s p o s s i b l e t h a t we might be 

p u t t i n g i n l e s s than t h a t , but -- I'm not sure whether 
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we d i s c u s s e d i t here -- I t h i n k i n the r e p o r t I say 

t h a t add two m i l l i g r a m s per l i t e r , i t was assumed t h a t 

t h a t l e v e l of d i s s o l v e d oxygen would a l s o p r o v i d e the 

m i x i n g . And oxygen was u t i l i z e d f o r m i x i n g as w e l l . 

And i n t h i s p a r t i c u l a r i n s t a n c e , we d i d n ' t c a l c u l a t e 

the oxygen r e q u i r e m e n t f o r m i x i n g because of the 

c a p a b i l i t y of the mix u t i l i z i n g r e c i r c u l a t i o n pumps. 

Q. Now, the m i x i n g you're t a l k i n g about i s 

j u s t b o i l i n g the water up a l i t t l e b i t ? 

A. No. I t ' s m a i n t a i n i n g a v e l o c i t y i n the 

water so t h a t the pond i s mixed. 

Q. Then i s your p r i m a r y concern the m i x i n g of 

the water r a t h e r than the oxygen l e v e l you p u t i n the 

water? 

A. I ' d say t h a t t h e y ' r e equal concerns. 

Q. Now, I t r i e d t o ask Mr. Frank t h i s , and I 

t h i n k he got a l i t t l e c o n f u s e d . But, i n f a c t , i s n ' t 

most of the oxygen coming i n t o the water a t the 

s u r f a c e of the pond r a t h e r than t h r o u g h the bubbles? 

A. No . 

Q. What i s the r e l a t i o n s h i p , i n your mind, of 

how much oxygen comes i n t o the pond from the bubbles 

versus a t the s u r f a c e of the pond, i g n o r i n g f o r the 

moment the spray system? 

A. Our c a l c u l a t i o n here was t h a t you get a l l 
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of the a v a i l a b l e oxygen demand from t h e b u b b l e s . 

Q. Then what i s the purpose of the mixing? 

A. To make sure t h a t a l l of c o n t e n t s i n the 

pond have equal access t o oxygen. 

Q. So the purpose i s not t o move the water 

across the s u r f a c e of the pond? 

A. W e l l , the purpose of the m i x i n g i s , as I 

p r e v i o u s l y s t a t e d , i s t o make sure t h a t a l l of the 

c o n t e n t s of the pond come i n c o n t a c t w i t h a v a i l a b l e 

oxygen, not n e c e s s a r i l y a t the s u r f a c e of the pond, 

but t h r o u g h o u t the e n t i r e l e n g t h of the pond. 

Q. Now t h e n , the r e s i d u a l oxygen though i n s i d e 

the pond may be r e q u i r e d t o be h i g h e r than t h i s p o i n t 

f i v e m i l l i g r a m s per l i t e r ? 

A. No, the r e s i d u a l , I don't t h i n k , would be 

r e q u i r e d t o be h i g h e r than t h a t , but the a c t u a l demand 

may be h i g h e r than t h a t . 

Q. That you would have t o meet on a c o n t i n u i n g 

b a s i s w i t h your a e r a t i o n system. 

A. I guess on a c o n t i n u i n g b a s i s would depend 

on the incoming w a t e r s , as t o whether or not i t was 

r e q u i r e d on a c o n t i n u i n g b a s i s . There might be 

p e r i o d s of time when the a c t u a l oxygen demand the 

oxygen demand t h r o u g h o u t t h i s system i s going t o vary 

on the q u a l i t y of the waters t h a t are i n t r o d u c e d i n t o 
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the system. 

Q. Let me back up t h e n . There's one t h i n g 

t h a t I don't have t o t a l l y f i g u r e d out t h a t may be p a r t 

of the problem, and t h a t i s i n your a n a l y s i s here when 

you s t a r t d o i ng the c a l c u l a t i o n s , you s t a r t o f f w i t h 

an assumption t h a t 6.5 m i l l i g r a m s r e q u i r e s 27 pounds 

of oxygen per day? 

A . No, t h a t ' s 6.5 m i l l i o n g a l l o n s of water i n 

the b a s i n . I n order t o have h a l f a m i l l i g r a m per 

l i t e r r e s i d u a l r e q u i r e s 27 pounds of oxygen. 

Q. Then you work from t h a t 27 pounds of oxygen 

back t h r o u g h your a i r f l o w c a p a c i t i e s and r e q u i r e m e n t s 

t o determine your horsepower r a t i n g ; i s t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. So i f , i n f a c t , you s t a r t e d o f f w i t h a 

number of two m i l l i g r a m s per l i t e r of oxygen r e q u i r e d , 

then you would have t o quadruple the s i z e of your 

pump? 

A. That's r e a s o n a b l y a c c u r a t e . I t ' s not a 

s t r a i g h t l i n e e q u a t i o n , but you c o u l d run t h r o u g h the 

c a l c u l a t i o n and f i g u r e out what i t i s . 

Q. I f the p o i n t f i v e m i l l i g r a m s per l i t e r i s a 

r e s i d u a l , but the a c t u a l amount of oxygen t h a t you 

need t o be p u t t i n g i n the water i s based upon the 

oxygen demand i n the w a t e r , then t h a t may be a number 
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t h a t has l i t t l e r e l a t i o n s h i p t o the p o i n t f i v e 

m i l l i g r a m s per l i t e r ; i s t h a t c o r r e c t ? 

A. I f the demand was t e n m i l l i g r a m s per l i t e r ; 

but i n these p a r t i c u l a r w a t e r s , the oxygen demand i s 

ex t r e m e l y low going i n . 

Q. And what do you base t h a t on? 

A. W e l l , I base i t on the o b s e r v a t i o n s unless 

and a l s o what we were g i v e n as the o p e r a t i o n a l 

c r i t e r i a f o r the pond, t h a t t h e y were going t o 

p r e t r e a t w i t h c h l o r i n e b e f o r e t h e y dumped i n t o the 

pond. And assuming t h a t they d r i v e the r e a c t i o n t o 

co m p l e t i o n b e f o r e they dump the waters i n the pond, 

then the oxygen demand i n the pond i s going t o remain 

r e l a t i v e l y low. 

Q. How long does i t take t o d r i v e t h a t 

r e a c t i o n t o co m p l e t i o n ? 

A. I n s t a n t a n e o u s i f you have complete mix. 

Q. And so you're saying t h a t the c h l o r i n e and 

the hydrogen s u l f i d e are r e a c t i n g t o e l i m i n a t e 

hydrogen s u l f i d e i n s t a n t a n e o u s l y ? 

A. That's c o r r e c t ; i f the c h l o r i n e -- i f 

t h e r e ' s a proper amount of c h l o r i n e t o r e a c t w i t h t h e 

hydrogen s u l f i d e , the r e a c t i o n -- and i t ' s mixed 

p r o p e r l y , and i t has a v a i l a b l e the hydrogen s u l f i d e 

has a v a i l a b i l i t y of the c h l o r i n e , then i t ' s -- the 
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r e a c t i o n would be i n s t a n t a n e o u s . 

Q. How does the r e l a t i o n s h i p of the anaerobic 

b a c t e r i a f i t i n t o t h i s e q u a t i o n ? I was under the 

imp r e s s i o n t h a t the c h l o r i n e a l s o k i l l e d a naerobic 

b a c t e r i a . I s t h a t n o t the f u n c t i o n of c h l o r i n e ? 

A. I t h i n k t h a t the dosages of c h l o r i n e t h a t 

would be r e q u i r e d t o k i l l the a n a e r o b i c b a c t e r i a would 

be e x c e s s i v e . I t w i l l k i l l them, but the c h l o r i n e i s 

p r i m a r i l y t o r e a c t w i t h the hydrogen s u l f i d e i n wa t e r . 

Q. So the c h l o r i n e i s r e a c t i n g w i t h the 

bypr o d u c t s of the anaerobic b a c t e r i a r a t h e r than 

k i l l i n g the anaerobic b a c t e r i a ? 

A. I n my o p i n i o n , t h a t ' s the p r i m a r y 

o b j e c t i v e . 

Q. So i f you have an environment of — or a 

community of anaerobic b a c t e r i a , you're going t o need 

e l e v a t e d l e v e l s of c h l o r i n e i n order t o e l i m i n a t e t h a t 

commun i t y ? 

A. W e l l , y o u ' l l need l e v e l s of -- no, t h a t ' s 

not c o r r e c t . 

Q. W e l l , I'm confused t h e n . I tho u g h t you 

j u s t s a i d t h a t t h e c h l o r i n e d i d n ' t n e c e s s a r i l y k i l l 

the b a c t e r i a a t t h i s l e v e l . 

A. That's what I s a i d . 

Q. I f you have a community of anaerobic 
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b a c t e r i a , how do you get r i d of i t ? 

A. Make i t a e r o b i c . 

Q. And the a e r o b i c c o n d i t i o n w i l l s i m p l y k i l l 

the a naerobic b a c t e r i a ? 

A. That's c o r r e c t . 

Q. Now, i f , i n f a c t , t h e r e i s a b u i l d u p of 

sludge on the bottom of t h i s pond, I'm assuming t h a t 

the water t h a t i s m i x i n g w i l l n o t be k i c k i n g up the 

sludge on the bottom of the pond. Would t h a t be a 

reasonable assumption? 

A. No, I don't t h i n k so. 

Q. So you t h i n k the m i x i n g c o n d i t i o n s t h a t 

you're t a l k i n g about here w i l l keep the sludge moving 

i n the pond? 

A. I b e l i e v e t h a t i t w i l l . 

Q. And keep the sludge suspended i n the pond? 

A. W e l l , I'm not sure what your concept of 

sludge i s here. T h i s sludge i s b a s i c a l l y a l i q u i d --

i n a l i q u i d c o n d i t i o n . I t ' s h e a v i e r than the r e s t of 

the c o n t e n t s i n the pond, so i t ' s going t o be down on 

the bottom. But I b e l i e v e w i t h the amount of water 

t h a t they've moving here, t h a t t h e y ' r e c r e a t i n g 

v e l o c i t i e s i n the pond t h a t w i l l move t h a t sludge 

around . 

Q. So t h a t t h e r e w i l l be no s e t t l i n g of sludge 
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i n the bottom of the pond? 

A. There won't be a problem u n l e s s they t u r n 

e v e r y t h i n g o f f . 

Q. I f f o r a p e r i o d of time i t were t u r n e d o f f 

and i t s e t t l e d , would t h a t sludge c r e a t e an 

environment f o r the growth of ana e r o b i c b a c t e r i a ? 

A. P r o b a b l y . 

Q. An environment t h a t would propagate t h i s 

a naerobic b a c t e r i a a t a r a t e i n excess of what i t 

would be propagated i n the water i t s e l f ? 

A. W e l l , the anaerobic b a c t e r i a i s propagated 

i n the wa t e r . I f you don't move i t and the bottom of 

the pond becomes a n a e r o b i c , then b a c t e r i a growth i s 

the b a c t e r i a g r o w t h . 

Q. Now, i t i s going t o be necessary t o be 

c o n s t a n t l y moving -- I mean t o p r e v e n t the 

accu m u l a t i o n of sludge on the bottom of the pond t o 

pre v e n t a growth of anaerobic b a c t e r i a i n t h a t sludge? 

A. I don't t h i n k i t ' s necessary t o keep i t 

c o n s t a n t l y moving. 

Q. But t o keep i t moving t o an e x t e n t somehow? 

A. No, but t o have the c a p a b i l i t y t o move i t . 

Q. And, i n your o p i n i o n , how o f t e n would i t 

need t o be t u r n e d over? 

A. I t p r o b a b l y needs t o be mixed d a i l y . 

CUMBRE COURT REPORTING 
!(505) 984-224 4 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

262 

Q. That's assuming you're m a i n t a i n i n g an 

ae r o b i c c o n d i t i o n i n the water i t s e l f a t a l l times? 

A . That's t r u e . 

Q. Now, you've s t a t e d t h a t you have 

s i g n i f i c a n t e x p e r i e n c e w i t h waste water systems? 

A. That's c o r r e c t . 

Q. Have you ever d e a l t w i t h e v a p o r a t i o n ponds 

such as these b e f o r e ? 

A. Yes. 

Q. Which ponds were those? 

A. W e l l , we've done some r e t r o f i t t o the Basin 

ponds, and we've a l s o done sewage lagoon systems which 

are s i m i l a r t o e v a p o r a t i o n ponds. 

Q. You're f a m i l i a r w i t h the problems then t h a t 

were found a t the Basin? 

A. Most of them. 

Q. I n f a c t , n o r m a l l y , i n the waste water 

systems you're not e v a p o r a t i n g a l l the water o f f , are 

y ou ? 

A . No . 

Q. And you're not a c c u m u l a t i n g sludge over a 

p e r i o d of t i m e , are you? 

A . Yes . 

Q. I mean, you c l e a n i t out p e r i o d i c a l l y , do 

you not? 
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A. No . 

Q. So the systems t h a t you d e s i g n , the sludge 

accumulates u n t i l i t f i l l s up and then you bury i t ? 

A. There's d i f f e r e n t methods. G e n e r a l l y you 

desig n the system f o r a 2C-year l i f e , 25-year l i f e . 

Sewage s o l i d s are a l i t t l e d i f f e r e n t from the s o l i d s 

t h a t we're t a l k i n g about here. And over a p e r i o d of 

time they reduce, and you don't have the b u i l d u p i n a 

sewage lagoon t h a t you have here. 

Q. By r e d u c i n g , are you meaning t h a t they 

combine w i t h something and lo s e whatever n e g a t i v e 

c h a r a c t e r i s t i c s they have, or reduce i n s i z e and --

A. Reduction i n volume. 

Q. Now, t a l k i n g about the spray system, when 

you spray t h i s water from t h i s pond up i n t o the a i r , 

t h e r e w i l l be s t r i p p i n g of any hydrogen s u l f i d e t h a t 

might be i n the w a t e r ; i s t h a t c o r r e c t ? 

A. I f t h e r e ' s hydrogen s u l f i d e i n the water 

and you a e r a t e i t , i t ' s going t o be s t r i p p e d . 

Q. And so f o r the r e c o r d , the s t r i p p i n g means 

i t ' s being r e l e a s e d t o the a i r and w i l l go wherever 

the a i r goes; i s t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. Now, the concept of the spray system i s to 

inc r e a s e the e v a p o r a t i o n r a t e ; i s t h a t c o r r e c t ? 
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A. That's c o r r e c t . 

Q. So a l s o w i t h t h i s spray system, s a l t s t h a t 

may be i n the water w i l l end up i n the a i r ; i s t h a t 

c o r r e c t ? 

A . No . 

Q. And why i s t h a t not c o r r e c t ? 

A. The s a l t s s o l i d s w i l l c o n c e n t r a t e i n the 

pond. Depending t h e r e ' s a l o t of v a r i a b l e f a c t o r s 

here; h u m i d i t y and a i r t e m p e r a t u r e . A c e r t a i n amount 

of the s a l t s p r o b a b l y are going t o end up i n the 

water, i n the a i r , yes. 

Q. Now, as the water evaporates away, i t ' s 

going t o leave the s a l t i n the a i r , I mean, u n t i l i t 

f a l l s t o the ground. 

A. Oh, yeah, i f the water lands on something, 

i t w i l l d e p o s i t the s a l t t h a t ' s i n t h a t water t h e r e . 

C So i f the wind i s b l o w i n g w h i l e the spray 

system i s o p e r a t i n g , i t ' s going t o blow the s a l t s 

wherever the wind goes; i s t h a t c o r r e c t ? 

A. The s a l t s t h a t are i n the spray w i l l t r a v e l 

w i t h the spray. 

Q. Now, any c h l o r i n e t h a t may be i n the water 

from the b l e a c h , w i l l t h a t a l s o be s t r i p p e d ? 

A. Probably t h e r e ' s going t o be a r e d u c t i o n --

I'm t a l k i n g about a r e a c t i o n of compounds so t h a t the 
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c h l o r i n e w i l l reduce whatever compound i t comes i n 

c o n t a c t w i t h . And I doubt t h a t you w i l l see a 

s i g n i f i c a n t amount of c h l o r i n e i n any of the spray. 

That depends on how much c h l o r i n e they put i n t o o , how 

many p a r t s per m i l l i o n , and whether or not they've got 

a c h l o r i n e r e s i d u a l i n the pond. 

Q. I f t h e y ' r e t a l k i n g 5,000 g a l l o n s per day? 

A. That doesn't n e c e s s a r i l y mean t h e r e ' s going 

t o be a c h l o r i n e r e s i d u a l i n the pond. 

Q. I b e l i e v e you s t a t e d t h a t the o p e r a t i o n of 

the spray system was c r i t i c a l t o the success of the 

a e r a t i o n of t h i s pond, d i d you not? 

A. I'm not sure t h a t ' s the exact words, but we 

b e l i e v e i t ' s a s i g n i f i c a n t p a r t of the a e r a t i o n 

system. 

Q. W e l l , l e t me use your words from your 

l e t t e r of March 26th a t t a c h e d t o the A p r i l 17th l e t t e r 

-- I'm not sure which e x h i b i t t h a t was l a b e l e d as --

from Sunco t o the OCD. "For t h i s reason we b e l i e v e 

t h a t the r e c i r c u l a t i o n s l a s h spray e v a p o r a t i o n system 

w i l l be c r i t i c a l t o the s u c c e s s f u l o p e r a t i o n of the 

f a c i l i t y . " 

A. That's e x a c t l y r i g h t . 

Q. Now, i n correspondence between the OCD and 

Mr. Frank i t was i n i t i a l l y set out t h a t the spray 
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system would not be operated d u r i n g p e r i o d s of windy 

c o n d i t i o n s such t h a t the spray would not blow over on 

to n e i g h b o r i n g p r o p e r t i e s . Now, are you sayi n g t h a t 

the spray system, i n order t o keep t h i s pond under 

c o n t r o l , i s going t o have t o be operated a l l the time? 

A. No . 

Q. For what p e r i o d of time? 

A. I t h i n k t h a t i t has t o be operated enough 

to m a i n t a i n the pond i n an a e r o b i c c o n d i t i o n . 

Q. And how long i s t h a t ? I s t h a t going t o be 

12 hours a day? 

A. I t c o u l d be; i t c o u l d be one hour. 

Q. And so what i s the v a r i a b l e t h e r e ? 

A. The oxygen demand i n the w a t e r . 

Q. Now, i s your average everyday o p e r a t o r 

t h a t ' s going t o be r u n n i n g t h i s system l i k e l y t o be 

t r a i n e d t o oxygen l e v e l demands and t h i s s o r t of 

re q u i r e m e n t , or i s i t going t o take an engineer t o be 

able t o comprehend these t h i n g s ? 

MR. DEAN: I ' l l o b j e c t t o the q u e s t i o n i n 

the sense t h a t i t asks Mr. Cheney i f people a t Sunco 

were going t o be t r a i n e d . I don't o b j e c t t o t h a t p a r t 

of the q u e s t i o n t h a t asks him i f i t takes an engineer 

t o d e termine the oxygen c o n t e n t . 

EXAMINER STOGNER: Restate your q u e s t i o n , 
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Mr . Horner. 

Q. KBy Mr. Horner) I f the s u c c e s s f u l o p e r a t i o n 

of t h i s pond r e q u i r e s an ongoing m o n i t o r i n g of the 

oxygen demand i n the w a t e r , an ongoing m o n i t o r i n g of 

the hydrogen s u l f i d e l e v e l s i n the w a t e r , an ongoing 

m o n i t o r i n g of the r e s i d u a l oxygen i n the w a t e r , and an 

ongoing m o n i t o r i n g of the m i x i n g r a t e and t u r n - o v e r i n 

the pond i t s e l f , won't t h i s r e q u i r e a ve r y h i g h l y 

t r a i n e d person and p r o b a b l y an engineer t o operate 

t h i s f a c i l i t y ? 

A. No . 

Q. And how do you come t o t h a t c o n c l u s i o n ? 

A. W e l l , i t j u s t doesn't r e q u i r e t h a t . There 

are a l l s o r t s of k i t s t h a t are a v a i l a b l e t o mo n i t o r a 

-- DO probes t h a t n e a r l y anyone can be t r a i n e d t o 

operate i t . 

Q. How o f t e n w i l l t h i s pond have t o be 

mo n i t o r e d , these d i f f e r e n t c o n d i t i o n s , i n order t o 

i n s u r e a s u c c e s s f u l o p e r a t i o n ? An h o u r l y b a s i s or a 

d a i l y b a s i s or a weekly basis? 

A. Perhaps d a i l y . 

Q. Now, you touched on i n the d i r e c t 

e x a m i n a t i o n here the horsepower r e q u i r e m e n t of the 

f i r s t a e r a t i o n system t h a t Mr. Frank had s u b m i t t e d . 

Talked about a o n e - t h i r d horsepower motor. But do I 
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understand you t o say t h a t t h a t o n e - t h i r d horsepower 

motor i s q u i t e p r o b a b l y going t o be i n e f f i c i e n t i n 

siz e ? 

A. I f you're going t o depend on t h a t 

p a r t i c u l a r system f o r a e r a t i o n , t h e r e ' s no q u e s t i o n 

but what i t ' s too s m a l l . 

Q. And so t h a t motor would have t o be on the 

order of the motor t h a t you were t a l k i n g about f o r 

your system? 

A. That's c o r r e c t . 

Q. So t h a t would be two motors on the order of 

30 t o 4 0 horsepower? 

A. That's c o r r e c t . 

Q. Now, how about the motor on the sprayer 

system? 

A. W e l l , I haven't done c a l c u l a t i o n s on t h a t . 

Eut I t h i n k t h a t I heard t e s t i m o n y t h a t t h a t was about 

a 150 horsepower motor, which I t h i n k t h a t c e r t a i n l y 

depends on the p r e s s u r e t h a t t h e y i n t e n d t o ope r a t e 

the spray system a t , and the volume of water t h a t they 

i n t e n d t o move. 

Q. Now t h e n , t h e r e ' s been some d i s c u s s i o n 

about the b u b b l e r s becoming clogged and the system, 

t h e r e f o r e , becoming i n e f f i c i e n t . Now, as t h i s pond 

e v a p o r a t e s , the s o l i d i t y of the water i s going t o 
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become i n c r e a s i n g l y g r e a t e r ; i s t h a t c o r r e c t ? 

A. Probably t o some p o i n t , t o some s a t u r a t i o n 

p o i n t . 

Q. And at t h a t s a t u r a t i o n p o i n t , what happens? 

A. S a l t s p r e c i p i t a t e . 

Q. Now, a t t h a t p o i n t when the a i r comes 

thr o u g h the bub b l e r system, w i l l n ot the s a l t s 

p r e c i p i t a t e out where t h a t a i r tends t o p o s s i b l y 

e vaporate a l i t t l e b i t of the water a t the b u b b l i n g 

holes and tend t o c l o g the b u b b l e r s ? 

A. That's a p o s s i b i l i t y . 

Q. And i f the holes are c l o g g e d , w i l l not the 

pre s s u r e i n c r e a s e on the system? 

A. That's c o r r e c t . 

Q. And decrease the e f f i c i e n c y of the a e r a t i o n 

system? 

A. That's c o r r e c t . 

Q. And p o s s i b l y s i g n i f i c a n t l y so? 

A. That's c o r r e c t . 

Q. Now, i f a l l these sludges and s a l t s are 

moving t h r o u g h t h i s water suspended, p r e c i p i t a t e d o u t , 

not i n s o l u t i o n but suspended, as I understand i t — 

t h a t w i l l be t h e i r c o n d i t i o n , c o r r e c t ? 

A. To some e x t e n t , yes. 

Q. And they are taken i n t o the spray system 
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th r o u g h the i n t a k e s of the spray system, w i l l n o t 

those s o l i d s , the s a l t s and the s l u d g e s , tend t o c l o g 

up the spray nozzles? 

A. I t depends on the n o z z l e s i z e and pumping 

p r e s s u r e s , pumping r a t e s ; but they c o u l d tend t o c l o g 

them. I t h i n k we've made t h a t s tatement e a r l i e r , t h a t 

i t c o u l d tend t o decrease t h e e f f i c i e n c y of the 

sys tern. 

Q. So over a p e r i o d of y e a r s , the s a l t s and 

the sludges suspended i n the pond, as you s t a t e d , not 

i n s o l u t i o n , i s going t o i n c r e a s e d r a m a t i c a l l y u n l e s s 

t h e y ' r e blown over on the n e i g h b o r i n g p r o p e r t y , 

c o r r e c t ? 

A . No . 

Q. W e l l , i f you reach the s a t u r a t i o n p o i n t and 

more water i s added and evaporated but the s a l t s 

remain i n the pond, w i l l n ot t h e r e be more s a l t s i n 

the pond over a p e r i o d of time? 

A. There would be more i n the sl u d g e s , yes, 

t h a t i s c o r r e c t . But t h a t ' s been a l l o w e d f o r i n the 

design and has been d i s c u s s e d p r e v i o u s l y t h a t t h a t ' s 

what the ac c u m u l a t i o n of sludges i n the bottom of the 

pond c o n s i s t s o f . 

Q. Now, are we ac c u m u l a t i n g sludge on the 

bottom of the pond, or are they going t o be suspended 
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i n the water? 

A. Again, I want t o go t o your d e f i n i t i o n of 

slu d g e . These sludges are i n a h i g h l y l i q u i d s t a t e . 

They are on the bottom of the pond. But unless you 

stop a l l movement i n the pond, t h e y ' r e not going t o 

compact i n the bottom of the pond where you can 

p r o b a b l y reach down and grab a h a n d f u l of them and 

p u l l them out because the water i s going t o f a l l 

t h r o u g h your hands. 

Q. But i f t h e y ' r e a c c u m u l a t i n g on the bottom 

of the pond, t h e y ' r e not going t o be m i x i n g w e l l , are 

they? 

A. Ag a i n , t h a t depends on the v e l o c i t i e s t h a t 

you m a i n t a i n i n t h e r e . You don't want those s o l i d s up 

on the t o p . They're d i f f e r e n t types of d e s i g n s , 

p a r t i a l mix systems, t o t a l mix systems; and 

e s s e n t i a l l y , t o my way of t h i n k i n g , t h i s i s a p a r t i a l 

mix system. 

Q. Based on the des i g n of your a e r a t i o n 

system? 

A. Based on the des i g n of the a e r a t i o n systems 

and the spray systems. 

Q. Now, where was the c r i t e r i a t h a t you f e l t 

you needed t o meet i n order t o keep those s o l i d s 

suspended i n the water? 
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A . W e l l , I don't t h i n k 

Or moving? 

A . t h a t we di s c u s s e d the s o l i d s i n our 

r e p o r t . What we dis c u s s e d was the a v a i l a b i l i t y of 

oxygen, and we f e l t l i k e t h a t i n order t o have an 

o p p o r t u n i t y f o r the e n t i r e pond t o come i n c o n t a c t 

w i t h oxygen, t h a t the system t h a t was p r o v i d e d f o r 

m i x i n g would p r o v i d e t h a t . That's the reason we 

s t a t e d we f e l t l i k e i t was c r i t i c a l t o the o p e r a t i o n . 

C. W e l l , I'm assuming t h a t g e t t i n g the s o l i d s 

suspended or m i x i n g i s going t o r e q u i r e a c e r t a i n 

v e l o c i t y of the water; i s t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. Where i n your d e s i g n d i d you s t a r t or meet 

a c r i t e r i a of v e l o c i t y i n the water t o keep those 

s o l i d s suspended? 

Cheney d i d n ' t d e s i g n a n y t h i n g . Mr. Horner keeps 

r e f e r r i n g t o Mr. Cheney's d e s i g n . I don't know what 

he's t a l k i n g about. Mr. Cheney e v a l u a t e d the d e s i g n ; 

he d i d n ' t d e s i g n a n y t h i n g . 

MR. DEAN: I ' m going t o o b j e c t because Mr. 

A . We e v a l u a t e d the oxygen r e q u i r e m e n t . 

Q. KBy Mr. Horner) Did you e v a l u a t e whether or 

not s o l i d s would be 

A . No . 
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Q . -- mixed? 

A . No . 

Q. So then your statement t h a t , i n f a c t , the 

s o l i d s and sludges would be moving and mixed i s 

a c t u a l l y w i t h o u t f o u n d a t i o n then? 

A. That's not c o r r e c t . I t ' s based on 

expe r i e n c e and the amount of volume of water t h a t 

t h e y ' r e moving. 

Q. I'm t r y i n g t o f i g u r e out what t h a t c r i t e r i 

i s . How do you come t o t h a t d e t e r m i n a t i o n ? 

A. W e l l , I would t e l l you i f I were going t o 

make a c a l c u l a t i o n , which I haven't here, but I would 

c o n s i d e r the amount of volume t h a t ' s being moved and 

the c o n f i g u r a t i o n of the pond t o see what v e l o c i t i e s 

might be developed. 

C. But you haven't done t h a t ? 

A . No . 

Q. I n your i n i t i a l assumptions t h a t you were 

u s i n g , I b e l i e v e i n your e v a l u a t i o n of t h i s system; 

t h a t you're t a l k i n g about and t r y i n g t o reach the 

a p p r o p r i a t e oxygen r e s i d u a l l e v e l i n the pond, you 

used a f i g u r e h ere, a p e r c e n t e f f i c i e n c y per f o o t of 

emersion depth i s equal t o 1.0. What i s t h a t a l l 

about? 

A. The e f f i c i e n c y m u l t i p l i e r t h a t you use 
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t h e r e per f o o t of d e p t h , the g r e a t e r depth you have, 

the more e f f i c i e n t t r a n s f e r you have. 

Q. So i n 12 f e e t you're 12 per c e n t ? 

A. That's c o r r e c t . 

Q. Now t h e n , does t h i s r e q u i r e an in c r e a s e d 

volume of a i r ? 

A. That's how the c a l c u l a t i o n i s made, t h a t ' s 

c o r r e c t . 

I want t o back up t h e r e j u s t a l i t t l e b i t . 

Not n e c e s s a r i l y an in c r e a s e d volume of a i r , but t h a t 

percentage i s used t o c a l c u l a t e the volume of a i r . 

Q. Now, I b e l i e v e Mr. Dean has t a l k e d about 

you being r e a s o n a b l y f a m i l i a r w i t h hydrogen s u l f i d e 

g e n e r a t i o n and problems; i s t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. Are you f a m i l i a r w i t h the EIB ambient a i r 

q u a l i t y standards w i t h r e g a r d t o hydrogen s u l f i d e ? 

A. Only r e a l l y what we've heard here. 

Q. Now, I th o u g h t you s t a t e d t h a t you designed 

waste water systems. 

A . I d o . 

Q. And t h a t they q u i t e o f t e n have hydrogen 

s u l f i d e problems. 

A. Not the ones I d e s i g n . 

Q. But you're t r y i n g t o come up w i t h designs 
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that e l i m i n a t e hydrogen s u l f i d e problems? 

A. That prevent them from o c c u r r i n g . 

Q. Then you must be looking at some s o r t of 

design c r i t e r i a with regard to hydrogen s u l f i d e . 

A. No, s i r . 

Q. I'm confused. E l a b o r a t e , p l e a s e . 

MR. DEAN: I'm going to o b j e c t . That's not 

a question. 

EXAMINER STOGNER: Restate your question, 

Mr . Horner. 

Q. l(By Mr. Horner) I f , in f a c t , you design 

systems that don't have hydrogen s u l f i d e problems; i s 

that c o r r e c t ? 

A. That's c o r r e c t . 

Q. I s i t your testimony then that you design 

systems that have zero hydrogen s u l f i d e generation in 

them? 

A. We design systems that are maintained in an 

aerobic c o n d i t i o n . 

Q. Such that there i s zero hydrogen s u l f i d e ? 

A. Not that there's zero hydrogen s u l f i d e , but 

they are in an aerobic condition and the hydrogen 

s u l f i d e that might be produced i s reduced. 

Q. Well, when do you know that you have 

reduced the l e v e l of hydrogen s u l f i d e to a l e v e l that 
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i s not a problem? 

A. Well, i f you maintain a system in an 

aerobic c o n d i t i o n , you b a s i c a l l y are not going to 

create any hydrogen s u l f i d e at a l l ; there's no 

anaerobic b a c t e r i a that w i l l develop. I'm not saying 

that there are not some pockets throughout a system 

e n t i r e l y , and th a t ' s the reason that mixing i s 

c r i t i c a l . 

Q. Do the f a c i l i t i e s that you design requir e 

permitting or approval or compliance with r e g u l a t i o n s 

of the EIB? 

A. Yes. 

Q. Are you f a m i l i a r with t h e i r requirements on 

hydrogen s u l f i d e ? 

MR. DEAN: Asked and answered. 

MR. HORNER: I f he answered i t , I don't 

know what the answer i s . 

MR. DEAN: No. 

A. We haven't had any that we've designed 

where we have had — you have to have a known source 

of hydrogen s u l f i d e before i t becomes c r i t i c a l . We 

haven't had any th a t ' s produced a known source. So we 

haven't had that problem. 

Q. i(By Mr. Horner) Well, i t may not have 

become c r i t i c a l , but, in f a c t , are there not 
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g u i d e l i n e s t h a t have t o be met? 

MR. DEAN: I'm going t o o b j e c t . That's the 

t h i r d t i me he's asked the q u e s t i o n . I t h i n k he's 

answered i t . I f Mr. Horner doesn't l i k e h i s answer 

and wants t o argue w i t h the w i t n e s s , I o b j e c t t o 

s i t t i n g here and l i s t e n i n g t o him argue w i t h the 

w i t n e s s . 

MR. HORNER: He has y e t t o e l a b o r a t e on the 

c r i t e r i a s e t f o r t h by the EIB w i t h r e g a r d t o hydrogen 

s u l f i d e l e v e l s t h a t are a c c e p t a b l e . 

MR. DEAN: He doesn't know what they a r e . 

He s a i d he's not f a m i l i a r w i t h them, except what he's 

heard here today. 

MR. HORNER: That's your t e s t i m o n y . 

EXAMINER STOGNER: Gentlemen, I'm going t o 

s u s t a i n your m o t i o n . Carry on, Mr. Horner. 

Q. i(By Mr. Horner) W e l l , having d e a l t w i t h the 

EIB, would i t be your u n d e r s t a n d i n g t h a t t h i s 

p a r t i c u l a r f a c i l i t y would r e q u i r e a p e r m i t from the 

EIB? 

A . No . 

Q. Why i s t h a t ? 

A. I don't t h i n k i t ' s a known source 

p r o d u c e r . I t hasn't produced a q u a n t i f i a b l e amount of 

hydrogen s u l f i d e t o t h i s p o i n t . And i t ' s my 
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u n d e r s t a n d i n g t h a t the EIB r e g u l a t i o n s come i n when 

you have a known p r o d u c t i o n of c o n t a m i n a n t , and we 

don't know t h a t t h i s f a c i l i t y i s p r o d u c i n g t h a t . 

Q. B a s i c a l l y , i f you don't p u t any hydrogen 

s u l f i d e m o n i t o r s around the f a c i l i t y , t h e r e f o r e you 

never know t h a t t h e r e ' s a hydrogen s u l f i d e problem, 

you w i l l never have t o comply w i t h the e n v i r o n m e n t a l 

r e g u l a t ions? 

A. You're going t o s m e l l i t i f t h e r e ' s 

problems. 

Q. So i f you s m e l l i t , then you've got t o 

comply w i t h the EIB r e g u l a t i o n s ? 

A. Then you may have a known source of 

p r o d u c t i o n , and i f they come i n , then you're going t o 

have t o comply. 

Q. W e l l , w i t h your waste water systems, are 

you r e q u i r e d t o get an EIB p e r m i t ? 

A. Yes. 

Q. And demonstrate t h a t you are complying w i t h 

t h e i r r e g u l a t i o n s ? 

A. That's c o r r e c t , but n o t f o r a i r . 

Q. Not f o r a i r ? 

A. I t ' s water q u a l i t y . 

Q. I n your waste water systems, i s t h e r e 

anybody t h a t r e g u l a t e s a i r q u a l i t y ? 
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A. Not that I'm aware of. I'm assuming t h a t , 

again, going back to i f i t produces a known 

contaminant that causes a problem, then EIB i s going 

to regulate i t . 

Q. So far then you have never had to deal with 

the EIB on your systems? I mean, you're gotten 

permi t s , but — 

A. I deal with them on a regular b a s i s for 

water q u a l i t y . There are d i f f e r e n t bureaus over 

there, water q u a l i t y , a i r q u a l i t y , groundwater 

s e c t i o n , surface water d i v i s i o n , maybe some others 

that I'm not aware of. 

Q. So to date on your waste water systems or 

other systems you've designed, you've never had to get 

an a i r q u a l i t y permit from the EIB? 

A. That's c o r r e c t . 

Q. Now, at one point I b e l i e v e you were 

t a l k i n g about oxygen demands in t h i s pond of point 

f i v e p a r t s per m i l l i o n ; i s that c o r r e c t ? 

A. No, t h a t ' s not c o r r e c t . 

Q. I think you stated that maybe you were 

m i s s t a t i n g i t . I s there any r e l a t i o n s h i p where point 

f i v e m illigrams per l i t e r i s equivalent to point f i v e 

p a r ts per m i l l i o n of oxygen in the water? 

A. Milligrams per l i t e r and par t s per m i l l i o n 
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are i d e n t i c a l terms. 

Q. So t h e y ' r e used i n t e r c h a n g e a b l y then? 

A. W e l l , t h e y ' r e i d e n t i c a l terms. 

Q. So then you may have s t a t e d p o i n t f i v e 

p a r t s per m i l l i o n ? 

A. Demand? 

C. R e s i d u a l l e v e l s . 

A . Res i d u a l . 

MR. HORNER: I have n o t h i n g f u r t h e r of t h i s 

w i t n e s s a t t h i s t i m e . 

EXAMINER STOGNER: Mr. Dean. 

MR. DEAN: Noth i n g e l s e , Mr. Examiner. 

EXAMINER STOGNER: Mr. S t o v a l l . 

MR. STOVALL: I ca n ' t l e t Mr. Cheney go 

y e t . 

EXAMINATION 

BY MR. STOVALL: 

Q. I j u s t want t o make sure t h a t I understand 

some of the t h i n g s t h a t you're t a l k i n g about. As I 

t e l l our o i l f i e l d f o l k s , I sometimes v e n t u r e i n t o 

geology because I have a l i t t l e b i t of u n d e r s t a n d i n g 

of t h a t . E n g i n e e r i n g i s r e a l l y dangerous f o r me, but 

I'm going t o g i v e i t a t r y . 

A. I t ' s dangerous f o r everybody. 

Q. Now, the s t a r t i n g p o i n t of my i n q u i r y i s i n 
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your r e p o r t you're t a l k i n g about m a i n t a i n i n g a 

d i s s o l v e d oxygen c o n t e n t of p o i n t f i v e m i l l i g r a m s per 

l i t e r . I s i t your o p i n i o n t h a t t h a t l e v e l of oxygen 

c o n t e n t i s s u f f i c i e n t t o -- assuming a l l the m i x i n g 

s t a n d a r d s t h a t you've t a l k e d about and i t ' s p e r v a s i v e 

t h r o u g h o u t the water system i s t h a t s u f f i c i e n t l y 

a e r o b i c t o p r e v e n t the growth of b a c t e r i a we're 

concerned about? 

A. Yes, i f you m a i n t a i n a r e s i d u a l i n the pond 

of p o i n t f i v e , i t w i l l be an a e r o b i c pond. 

Q. Mr. Horner asked you some q u e s t i o n s -- I'm 

not sure where he got the numbers — somehow you got 

i n t o a two m i l l i g r a m per l i t e r number. What was t h a t 

number t h a t he was a l l u d i n g to? 

A. I had mentioned i n the d i s c u s s i o n here, 

t h e r e ' s very l i t t l e knowledge about the a c t u a l oxygen 

demand. I n waste water systems, f o r years the r u l e of 

thumb was i f you c o u l d m a i n t a i n a d i s s o l v e d oxygen 

l e v e l of two m i l l i g r a m s per l i t e r , then you had 

s u f f i c i e n t m i x i n g of the system. I t had n o t h i n g t o do 

w i t h the demand, but i t had more t o do w i t h the m i x i n g 

of the system. What I was t r y i n g t o p o i n t out here i n 

t h i s system t h a t we have a mechanical m i x i n g system, 

so t h a t I t h i n k t h a t you can s a f e l y say t h a t you can 

u t i l i z e a lower r e s i d u a l i n t h i s pond due t o the 
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mechanical m i x i n g methods t h a t are t h e r e . 

Q. What you're saying i s t h a t the p o i n t f i v e 

m i l l i g r a m per l i t e r oxygen c o n t e n t i s the necessary 

oxygen s a t u r a t i o n of the water t o m a i n t a i n the a e r o b i c 

s t a t e , and a n y t h i n g i n excess of t h a t i s n ' t necessary 

t o p r e v e n t the growth of anae r o b i c b a c t e r i a , but i t 

may be necessary i n de s i g n purposes f o r o t h e r f a c t o r s , 

such as mix ing? 

A . That's c o r r e c t . 

Q. And then based upon an e v a l u a t i o n of t h e i r 

system, are you s a t i s f i e d and I b e l i e v e t h a t ' s what 

you s a i d , but c o r r e c t me i f I'm wrong -- t h a t the 

proposed system de s i g n w i l l p r o v i d e s u f f i c i e n t m i x i n g , 

t h a t you don't need t o have t h i s h i g h e r oxygen c o n t e n t 

t o i n s u r e t h a t the m i x i n g i s adequate; i s t h a t 

c o r r e c t ? 

A. That's c o r r e c t . 

Q. Now, the l a s t q u e s t i o n I've asked i s based 

upon your e n g i n e e r i n g a n a l y s i s t h a t , i n f a c t , t h i s 

system w i l l p r o v i d e s u f f i c i e n t m i x i n g and w i l l 

m a i n t a i n the adequate oxygen l e v e l . 

A. That's c o r r e c t . A g a i n , t h a t has t o be 

q u a l i f i e d some as t o the oxygen demand t h a t might be 

i n the wa t e r . And t h a t ' s assuming t h a t i n t h e i r 

o p e r a t i o n of the system t h a t they m a i n t a i n a low 
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oxygen demand of the waters t h a t they p l a c e i n t o the 

system. 

Q. When you say low oxygen demand i n the 

water, you're t a l k i n g about the water t h a t comes o f f 

the t r u c k and goes i n t o the r e c e i v i n g tank? 

A. That's c o r r e c t . 

Q. How do you m a i n t a i n t h a t low oxygen demand? 

A. W e l l , they've s a i d t h a t i f they have 

c e r t a i n l e v e l s of hydrogen s u l f i d e i n the incoming 

t r u c k s , then t h e y ' r e going t o t r e a t i t w i t h c h l o r i n e . 

The c h l o r i n e and the oxygen do the same t h i n g , t h e y ' r e 

both r e d u c i n g agents. And the c h l o r i n e then w i l l 

s u b s t i t u t e t h a t oxygen demand so t h a t t h e r e ' s not as 

high an oxygen demand going i n t o the pond as t h e r e was 

coming r i g h t o f f the t r u c k . 

Q. I s i t your recommendation then t h a t i f 

t h e r e i s any i d e n t i f i e d H2S i n the t r u c k coming i n 

t h a t t h e r e be some t r e a t m e n t of t h a t t o e l i m i n a t e the 

H2S b e f o r e i t h i t s the pond? 

A. I t h i n k t h a t t h e r e would be some l e v e l 

t h e r e t h a t would be a c c e p t a b l e . I would say t h a t i f 

you have a d e t e c t a b l e l e v e l of H2S t h a t you have t o 

t r e a t i t , H2S. And then a g a i n , depending on the 

d e t e c t a b l e l e v e l s -- H2S i s a gas t h a t you can s m e l l 

and a t l e v e l s as low as maybe 500ths of a m i l l i g r a m 

CUMBRE COURT REPORTING 
1( 505) 984-2244 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

284 

per l i t e r . But i f i t ' s i n water and i t ' s as low as 

500ths of a m i l l i g r a m per l i t e r , you can d e t e c t the 

presence of the H2S i n the w a t e r . 

Q. I n o t h e r words, i f you s m e l l i t , you ought 

t o t r e a t ? 

A. No. I f you have a t r u c k t h a t ' s coming i n 

t h e r e , say, t h a t ' s l e s s than h a l f a m i l l i g r a m per 

l i t e r , then I t h i n k you're safe i n p u t t i n g t h a t t r u c k 

i n t o the pond because t h e pond has such a l a r g e r 

volume t h a t j u s t 3,000 g a l l o n s going i n t o the pond at 

h a l f a m i l l i g r a m per l i t e r i s not going t o r a i s e the 

e n t i r e amount of hydrogen s u l f i d e i n t h a t l e v e l beyond 

the h a l f a p a r t per m i l l i o n r e s i d u a l t h a t you have. 

I f you have a t r u c k t h a t comes i n maybe w i t h one p a r t 

per m i l l i o n hydrogen s u l f i d e , then I t h i n k you should 

p r o b a b l y t r e a t i t b e f o r e you put i t i n the pond. 

Q. Mr. Cheney, I'm as k i n g these q u e s t i o n s t o 

help us develop these s t a n d a r d s . 

A . I u n d e r s t a n d . 

Q. I s i t your e n g i n e e r i n g o p i n i o n then t h a t i f 

we were t o w r i t e a sta n d a r d w i t h r e s p e c t t o ac c e p t a b l e 

H2S c o n t a m i n a t i o n t h a t the h a l f m i l l i g r a m per l i t e r 

would be an a p p r o p r i a t e s t a n d a r d t o put i n , t h a t above 

t h a t l e v e l i t should be t r e a t e d ? 

A. I t h i n k , a g a i n , t h e r e ' s some v a r i a b l e s 

CUMBRE COURT REPORTING 
1( 505) 984-224 4 



1 

£. 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

285 

t h e r e I t h i n k maybe t h a t you might want t o assume 

b e f o r e you do t h a t . Say t h a t we're going t o assume 

t h a t t h e r e i s a one p a r t per m i l l i o n oxygen demand i n 

a l l incoming w a t e r s , and t h a t you must i s my c l i e n t 

h e l p i n g pay f o r w r i t i n g these r e g u l a t i o n s ? I s i t a l l 

r i g h t i f I g i v e my o p i n i o n on t h a t ? 

Q. I'm a s k i n g f o r i t . 

A. I t h i n k t h a t t h e r e needs t o be some k i n d of 

c r i t e r i a because nobody knows e x a c t l y what the oxygen 

demands i n these waters a r e , p a r t i c u l a r l y i n New 

Mexico. I t h i n k maybe you say, "Okay, we're going t o 

assume t h a t the oxygen demand of a l l waters i s one 

p a r t per m i l l i o n . " 

Q. You're t a l k i n g about the water coming i n 

because i t ' s -- f o r some reason i t doesn't have 

s u f f i c i e n t oxygen i n i t coming out of the ground and 

i n t o the t r u c k t o p r e v e n t the ana e r o b i c s t a t e and 

growth of b a c t e r i a ? 

A. That's c o r r e c t . So f o r some reason t h a t 

oxygen demand i s one p a r t per m i l l i o n , and we want you 

t o then m a i n t a i n a h a l f a p a r t per m i l l i o n r e s i d u a l i n 

the pond. So a c t u a l l y what you've got t o do then i s 

you've got t o put i n one-and-a-half p a r t s per m i l l i o n 

of oxygen because you have t o supply the demand and 

m a i n t a i n the r e s i d u a l . At t h a t p o i n t then you'd say 
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i f you have any t r u c k s t h a t come i n t h a t have an 

oxygen demand i n excess of one m i l l i g r a m per l i t e r of 

hydrogen s u l f i d e , then you have t o t r e a t i t , because 

you're going t o have the oxygen, you're going t o be 

s u p p l y i n g the oxygen i n the pond i t s e l f , a t t h a t 

l e v e l . At the one p a r t per m i l l i o n l e v e l , i f you make 

t h a t k i n d of a r e g u l a t i o n , then you w i l l be s u p p l y i n g 

the oxygen demand i n the pond i t s e l f , p l u s m a i n t a i n i n g 

a r e s i d u a l . And then above t h a t l e v e l -- and t h i s 

c o u l d be you c o u l d p i c k whatever l e v e l s you want. 

And I don't know, maybe from some e x p e r i e n c e here you 

can develop what l e v e l s might be r e a s o n a b l e . 

Q. This i s what I'm t r y i n g t o do i s draw upon 

your t e c h n i c a l e x p e r t i s e . And the answer i s yes, your 

c l i e n t i s paying t o develop these s t a n d a r d s . 

A. I would t h i n k t h a t a -- I would t h i n k »- we 

haven't done t h i s here. I f you say, "Okay, we're 

going t o assume t h a t the demand i s one p a r t per 

m i l l i o n , and we want you t o m a i n t a i n a one p a r t per 

m i l l i o n r e s i d u a l , " then you have t o have more blowers 

or l a r g e r horsepower blowers t o do t h a t . 

Q. But you've a l r e a d y t e s t i f i e d t h a t you 

b e l i e v e t h a t p o i n t f i v e p a r t s per m i l l i o n i s a 

s u f f i c i e n t --

A. R e s i d u a l . I'm not sure what's a reasonable 
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assumption f o r the demand. 

MR. DEAN: I f I can i n t e r j e c t . What I hear 

i s t h a t the r e s i d u a l needs t o be the p o i n t f i v e , but 

what he doesn't know i s what oxygen demand the water 

coming i n has, and t h a t perhaps t h a t ' s where some 

t e s t i n g needs t o take p l a c e i s t o dete r m i n e t h a t . 

Q. KBy Mr. S t o v a l l ) When you're t a l k i n g about 

demand, you're t a l k i n g about the demand of the 

incoming w a t e r , n o t of the pond i t s e l f . 

A. That's c o r r e c t . But e s s e n t i a l l y then the 

incoming w a t e r , i f you j u s t dump i t i n t o the pond, 

t h a t ' s going t o become the demand of the whole pond as 

w e l l . 

Q. I f the water i n the pond i s a t p o i n t f i v e 

r e s i d u a l , and you dump i n 3,000 g a l l o n s of one p a r t 

per m i l l i o n demand, i t ' s not going t o r a i s e the whole 

pond t o one, i t ' s going t o r a i s e i t t o something above 

p o i n t f i v e . 

A. No, i t w i l l reduce the p o i n t f i v e . 

Q. Reduce the r e s i d u a l ? 

A. Yes. 

Q. But not t o zero or minus p o i n t f i v e ? 

A. Again, t h a t one t r u c k won't, no. 

Q. L e t ' s go back t o how do we p r e v e n t t h i s 

problem from o c c u r r i n g i f our t a r g e t i s t o m a i n t a i n a 
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r e s i d u a l of p o i n t f i v e , and we assume a demand on an 

incoming t r u c k of i s t h e r e a way t o measure the 

demand of any gi v e n t r u c k l o a d ? 

A. Yes. 

Q. How would you do t h a t ? 

A. You c o u l d t e s t i t f o r -- p r o b a b l y hydrogen 

s u l f i d e i s going t o be the l a r g e s t c ontaminant t h a t ' s 

going t o p r o v i d e a demand on the oxygen. And I t h i n k 

p r o b a b l y a t t h a t p o i n t , the best t h i n g t o do, i f i t ' s 

above a c e r t a i n l e v e l , I don't know whether i t ' s --

I' d want t o t h i n k about t h a t , maybe do some 

c a l c u l a t i o n s a l i t t l e b i t -- but i f i t ' s above a h a l f 

a p a r t per m i l l i o n or one p a r t per m i l l i o n , then you 

t r e a t i t b e f o r e you put i t i n the pond. 

Q. You're s a y i n g somewhere between a h a l f a 

p a r t per m i l l i o n and one p a r t per m i l l i o n , H2S, i n an 

incoming t r u c k l o a d i s a l e v e l a t which i t would be 

a p p r o p r i a t e t o r e q u i r e t r e a t i n g t h a t water b e f o r e 

d i s b u r s i n g i t i n t o the pond? 

A. I ' d want t o be a l i t t l e b i t c a r e f u l about 

t h a t because I c e r t a i n l y don ' t want t o do an 

o v e r k i l l . You don't want odor escaping from i t . At 

the same t i m e , you don't want t o p i c k a l e v e l t h a t 

j u s t i s an unnecessary burden on anyone. Where t h a t 

l e v e l might be on incoming w a t e r s , I t h i n k i t depends 
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on the volume of the pond, on the time of year t h a t 

you do i t , maybe. There's j u s t so many v a r i a b l e s t h a t 

i t ' s hard t o p i c k one out and say -- and I ' d want t o 

do some study on t h a t b e f o r e I s a i d t h i s i s a b s o l u t e l y 

the c u t o f f t h a t you don't do any t r e a t m e n t b e f o r e you 

t u r n i t i n t o the pond. 

Q. I n ot h e r words, you're n o t prepared t o make 

a recommendation t h a t we c o u l d use as a c o n d i t i o n of 

the p e r m i t t h a t would say any water coming i n above 

t h i s l e v e l of H2S c o n c e n t r a t i o n must be t r e a t e d b e f o r e 

i t i s put i n the water? 

A. I t h i n k I would want t o r e a l l y take a look 

at t h a t j u s t a l i t t l e b i t and do some c a l c u l a t i o n s . 

Q. I s t h a t something you're capable of doing 

here? I f we take a break, i s t h a t something t h a t you 

cou l d do some quick c a l c u l a t i o n s and come up w i t h a 

recommend at ion? 

A. I don't t h i n k so. I t h i n k t h a t t h e r e ' s 

j u s t too many v a r i a b l e s t h a t you have t o c o n s i d e r , 

t h i n g s l i k e t e m p e r a t u r e and pH and the pond volume. 

And you can j u s t go r i g h t on down the l i n e . There's 

j u s t a l o t of v a r i a b l e s t h e r e t h a t you have t o 

c o n s i d e r . And i t may be t h a t you may j u s t have t o 

make an a r b i t r a r y , e m p i r i c a l d e c i s i o n and say " t h i s i s 

what we're going t o do." 
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Q . Mr. Cheney, I t h i n k t h a t ' s where we a r e . 

I n the terms of a p e r m i t t i n g p r o c e s s , what we have t o 

do, of cou r s e , i s t o set a s t a n d a r d , which s t a n d a r d 

r e q u i r e s some a c t i o n . I t would seem t o me t h a t I 

understand what you're s a y i n g about t he d i f f e r e n t 

v a r i a b l e s can a f f e c t the oxygen demand. O b v i o u s l y , 

the volume of water i n r e l a t i o n t o volume of the pond 

i s one of the most obvious t o me as a non-engineer. 

However, i n order t o issu e t h i s p e r m i t , I t h i n k we 

need t o keep i t as simple as p o s s i b l e and come up w i t h 

an a b s o l u t e l e v e l t h a t once i t exceeds t h i s l e v e l 

under any c o n d i t i o n s , t h e r e i s going t o be some 

t r e a t m e n t r e q u i r e d . Now, i n s e t t i n g t h a t l e v e l , we 

can look a t two t h i n g s ; the p o t e n t i a l impact upon the 

pond i n t o t a l , and the impact upon the o p e r a t o r i n 

co n d u c t i n g the t r e a t m e n t o p e r a t i o n s . How expensive i s 

i t t o , say, t r e a t a 3,000 g a l l o n t r u c k l o a d of water? 

A. That, a g a i n , I don't know, and t h a t depends 

on the amount of H2S t h a t would be i n the water 

because, o b v i o u s l y , the more i t i s i n t h e r e , the more 

c h l o r i n e r e q u i r e d . 

Q. How much does c h l o r i n e c o s t ? 

A. Probably 60 cents a pound, depending on how 

you buy i t . 

Q. Let me go t o another q u e s t i o n . I b e l i e v e 

CUMBRE COURT REPORTING 
K505) 984-2244 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

291 

you heard Mr. Frank y e s t e r d a y d i s c u s s a l e v e l a t which 

they would not accept and t r e a t E2S, and I t h i n k he 

used 22. He recommended 50, s a i d they had never 

g o t t e n any hi g h e r than 22, but a n y t h i n g h i g h e r than 50 

they would d e f i n i t e l y t u r n away and r e q u i r e the o i l 

o p e r a t o r or the t r u c k i n g company t o t r e a t t h a t b e f o r e 

they c o u l d accept i t t o reduce i t below t h a t 50 l e v e l , 

or whatever t h a t l e v e l i s . Do you have a 

recommendation w i t h r e s p e c t t o t h a t l e v e l , the l e v e l 

of H2S c o n c e n t r a t i o n i n a t r u c k l o a d of water above 

which they should not accept the water? 

A. I t h i n k t h a t depends, a g a i n , on the d e s i g n 

of your system and what the person t h a t ' s t a k i n g the 

water i s capable of d o i n g . I f he designs a f a c i l i t y 

t h a t c o u l d put the amount of c h l o r i n e t h a t ' s r e q u i r e d 

i n t o a 3,000 pound l o a d t o reduce 50 p a r t s per m i l l i o n 

t o an ac c e p t a b l e l e v e l , then maybe he'd want t o go 

ahead and take i t . So I t h i n k t h a t ' s a desi g n 

s i t u a t i o n t h a t you'd have t o review on an as proposed 

b a s i s and see -- make the d e t e r m i n a t i o n whether they 

had t h a t k i n d of c a p a b i l i t y or n o t . 

Q. Somehow out of t h i s h e a r i n g we're going t o 

come out w i t h a l e v e l t h a t ' s r e q u i r e d t o be t r e a t e d 

and a l e v e l which cannot be accept e d . I t h i n k we're 

p r o b a b l y going t o l e a n towards a c o n s e r v a t i v e approach 
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t o t h a t . Bear i n mind t h a t p a r t of your t e s t i m o n y 

here, which I f i n d most h e l p f u l and v a l u a b l e , i s t h a t 

you've s t a t e d t h a t i n your d e s i g n concepts where you 

desig n a d e s i g n , i t i s your d e s i g n concept t o p r e v e n t 

the c r e a t i o n of an anaerobic c o n d i t i o n which can 

r e s u l t i n the f a c i l i t y becoming a source g e n e r a t o r of 

H2S . 

A. That's c o r r e c t . 

Q. And i t seems t o me e s s e n t i a l t h a t one of 

the elements of t h a t d e s i g n has got t o be the source 

of f l u i d coming i n . We're t a l k i n g about an o i l 

produced s a l t water d i s p o s a l f a c i l i t y i n the o i l 

i n d u s t r y , and so we're going t o narrow t h i s d e s i g n and 

say we want t o p r e v e n t t h i s f a c i l i t y from becoming an 

H2S source g e n e r a t o r . And one of the elements t h a t 

we've got t o put i n t o t h a t i s a st a n d a r d f o r the 

incoming water going i n t o the f a c i l i t y . I f I 

understand your t e s t i m o n y c o r r e c t l y , as long as we 

keep t h a t l e v e l of p o t e n t i a l source g e n e r a t i o n a t a 

low enough l e v e l , then the f a c i l i t y i t s e l f does not 

become a source g e n e r a t o r ; i f we a l l o w i t t o exceed a 

l e v e l , then i t has a p o t e n t i a l t o become a source 

g e n e r a t o r . 

A. That's c o r r e c t . 

Q. What I'm as k i n g you now t o do — g r a n t e d , 
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I'm p u t t i n g you on the spot — but I'm aski n g you t o 

help us come up w i t h these l e v e l s which we are going 

t o impose and make them reasonable so t h a t we 

e l i m i n a t e the source problem but not o v e r k i l l t he 

t r e a t m e n t s i t u a t i o n . Can you he l p me w i t h t h a t ? 

A. I t h i n k t h a t I p r o b a b l y can; b u t , a g a i n , I 

want t o be a l i t t l e b i t c a r e f u l . What i f you have an 

op e r a t o r t h a t came i n t o you and s a i d , "Look, we want 

t o d e s i g n a f a c i l i t y and b u i l d one i n which we can 

take hydrogen s u l f i d e l e v e l s of 50 or 75 m i l l i g r a m per 

l i t e r . " 

Q. When we're d e f i n i n g t h i s s t a n d a r d , we are 

d e f i n i n g the sta n d a r d f o r t h i s s p e c i f i c f a c i l i t y . 

I t ' s not going t o be a g e n e r i c r u l e - m a k i n g . A n y t h i n g 

I'm t a l k i n g about here i s very s i t e s p e c i f i c t o t h i s 

fac i l i t y . 

A. I misunderstood t h a t t h e n . 

Q . I'm s o r r y . 

A. I t i s s i t e s p e c i f i c . 

Q. A b s o l u t e l y ; and t h i s s i t e , t h i s f a c i l i t y 

t h a t you've a c t u a l l y done work on i s the one we're 

concerned w i t h . 

A. I t h i n k p r o b a b l y 25 t o 30 m i l l i g r a m s per 

l i t e r should be a c c e p t a b l e . 

Q. As f a r as the t r e a t i n g , you've thrown out 
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the number of one NGL. Above t h a t would you suggest 

t h a t the t r e a t m e n t be done t o the t r u c k l o a d b e f o r e 

i t ' s p u t i n the pond? 

A. I t h i n k I ' d want t o v i s i t a l i t t l e b i t I 

t h i n k t h a t would depend a l i t t l e b i t -- I ' d l i k e t o 

t a l k t o my c l i e n t about t h a t . 

Q. When we take a break, c e r t a i n l y I would ask 

t h a t you do t h a t . I've got a few o t h e r t h i n g s I ' d 

l i k e t o go th r o u g h f i r s t . 

Mr. Cheney, I want t o make sure we now have 

-- I t h i n k you've i d e n t i f i e d the g o a l f o r us a t t h i s 

p o i n t i s t o p r e v e n t t h i s f a c i l i t y from becoming an H2S 

source. And now I want t o make sure t h a t we're 

t a l k i n g now about the p i t s themselves, the ponds 

themselves i n terms of -- i f I understand you 

c o r r e c t l y , what we need t o do i s m a i n t a i n an oxygen 

c o n t e n t of h a l f a m i l l i g r a m per l i t e r i n the ponds --

what's the proper term t o d e s c r i b e t h a t ? 

A . Res i d u a l . 

Q. R e s i d u a l . And p a r t of your -- what you 

were asked t o do was i n s u r e t h a t the o x y g e n a t i o n 

system t h a t they've designed w i l l m a i n t a i n t h a t l e v e l 

of oxygen i n the pond; i s t h a t c o r r e c t ? 

A. W e l l , not e x a c t l y . Assuming t h a t t h e r e i s 

very l i t t l e oxygen demand on the waters going i n , 
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t h a t * s c o r r e c t . 

Q. We've addressed t h a t we're going t o 

address t h a t w i t h the s t a n d a r d s you're going t o t a l k 

w i t h your c l i e n t about. We're going t o t a l k about the 

r e s i d u a l s t a n d a r d s t h a t are i n the pond, assuming we 

don't c r e a t e a burden on the oxygen, so t o speak. So 

you've s a i d t h a t t h i s 32 -- i s i t a 32 horsepower 

c i r c u l a t i o n system, i s t h a t alone adequate t o m a i n t a i n 

t h a t standard? 

A . No . 

Q. Assuming the m i x i n g , assuming the adequate 

mixing? 

A. The a e r a t i o n system, n o t c i r c u l a t i o n 

system. But I t h i n k t h a t w i t h t h e m i x i n g -- and i f 

you have a demand, oxygen demand, b a s i c a l l y a t l e s s 

than a h a l f p a r t per m i l l i o n , then t h a t you w i l l be 

able t o m a i n t a i n t h a t r e s i d u a l w i t h t h i s -- keep i n 

mind t o o , i f I m i g h t , one o t h e r t h i n g ; I don't know 

t h a t t h e r e ' s a good way t o q u a n t i f y i t e x a c t l y w i t h o u t 

some -- the m i x i n g system and the spray system i s a l s o 

going t o p r o v i d e oxygen t o the w a t e r . Let me t e l l you 

a l i t t l e b i t about t h a t . Are you f a m i l i a r w i t h the 

su r f a c e a e r a t o r t h a t j u s t p u l l s water up and throws i t 

out and l e t s i t go back in? 

Q. I'm f a m i l i a r w i t h the Amaco system up on 
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the Cedar H i l l a r ea. 

A. That's an e v a p o r a t i o n . What I'm t a l k i n g 

about i s you have a f l o a t i n g a e r a t o r out i n the pond 

t h a t i t ' s e s s e n t i a l l y a p r o p e l l e r type pump t h a t p u l l s 

water i n , throws i t up t h r e e or f o u r f e e t i n the a i r 

and l e t s i t f a l l back i n . And the g e n e r a l r u l e of 

thumb i s t h e r e t h a t you w i l l g e t two pounds of oxygen 

t r a n s f e r per horsepower per hour. Now t h e n , what 

makes i t a l i t t l e more d i f f i c u l t w i t h t h i s spray 

system t h a t ' s f o r e v a p o r a t i o n i s t h a t you have a l o t 

s m a l l e r d r o p l e t s i z e , your n o z z l e ' s a l o t s m a l l e r 

because i n e v a p o r a t i o n you're i n t e r e s t e d i n the 

su r f a c e area. So the more d r o p l e t s you have, the more 

s u r f a c e area you're going t o have, and the e a s i e r i t 

i s t o evaporate i t . 

But even assuming -- I t h i n k t h i s was a 150 

horsepower pump? I f i t pu t s i f i t p u t s i n a t e n t h 

of a pound of oxygen per horsepower per hour, t h a t ' s 

what? A t e n t h of 150 i s 15 pounds. You're going t o 

be p u t t i n g 15 pounds of oxygen per hour i n the w a t e r . 

And the t o t a l oxygen demand on th e e n t i r e system per 

day f o r a h a l f a p a r t per m i l l i o n r e s i d u a l was 27 

pounds. So I t h i n k , r e a l l y , t h a t w i t h the spray 

system t h a t you're going t o be p r o v i d i n g o x y g e n a t i o n 

as w e l l as m i x i n g . And so I t h i n k you have q u i t e a 
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redundancy here f o r oxygen s u p p l y . 

Q. One l a s t q u e s t i o n t h e n . The e n t i r e system 

as i t ' s d e s i g n e d , i n c l u d i n g the a e r a t i o n system t h a t 

you've reviewed here and t h e i r spray system which i s 

p r i m a r i l y f o r evaporated purposes but would have some 

oxyg e n a t i o n b e n e f i t , i s i t your o p i n i o n as an engineer 

t h a t t h e combined system w i l l p r o v i d e s u f f i c i e n t 

oxygen i n the water t o m a i n t a i n the l e v e l necessary t o 

avoid an anaerobic c o n d i t i o n from d e v e l o p i n g ? 

A. Yes, i f 

Q. I f a l l the c o n d i t i o n s t h a t you've s p e c i f i e d 

are met? 

A. I f the i n i t i a l demand i s low. 

C • And t h a t ' s the p a r t you're going t o d i s c u s s 

w i t h your c l i e n t d u r i n g the break? 

A. That's r i g h t . 

MR. STOVALL: I have no f u r t h e r q u e s t i o n s 

on t h a t i ssue a t t h i s t i m e . 

EXAMINER STOGNER: L e t ' s take about a 

15-minute recess a t t h i s t i m e . 

l(Recess, 2:45 p.m. t o 3:02 p.m.) 

EXAMINER STOGNER: T h i s h e a r i n g w i l l come 

t o o r d e r . 

Mr . S t o v a l l . 

Q. l(By Mr. S t o v a l l ) Mr. Cheney, I assume 
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you're now prepared t o answer the q u e s t i o n s r e g a r d i n g 

the l e v e l s above which -- above what l e v e l s should the 

f a c i l i t y o p e r a t o r t r e a t incoming water b e f o r e i t goes 

i n t o a pond? 

A. I n l i g h t of your e x p l a n a t i o n t h a t t h i s i s 

s i t e s p e c i f i c , I don't t h i n k I'm prepared t o answer 

t h a t , f o r s e v e r a l reasons: Number one, w i t h o u t 

f u r t h e r s t u d y , I'm not prepared t o make i t because I 

don't want t o make my c l i e n t ' s pond the l e a s t 

c o m p e t i t i v e s i n c e t h i s i s -- i n a d d i t i o n t o p r o v i d i n g 

a b e n e f i t t o s o c i e t y , i t ' s a l s o a c a p i t a l i s t - t y p e 

p r o j e c t . I don't want t o make them l e s s c o m p e t i t i v e , 

and I'm a f r a i d t h a t i f we do t h a t and t h a t c r i t e r i a 

a p p l i e s o n l y t o my c l i e n t , then I may have decreased 

t h e i r c o m p e t i t i v e n e s s i n the market. 

Q. And you say t h a t w i t h the u n d e r s t a n d i n g 

t h a t i f you don't put your i n p u t i n t o i t , we may have 

some OCD s t a f f p e o p l e , f o r example, t h a t may set a 

l e v e l t h a t would be r e q u i r e d ? 

A. I t h i n k I'm w i l l i n g t o do t h a t i n p u t , and I 

t h i n k my c l i e n t i s w i l l i n g t o l e t me do t h a t i n p u t , 

but I t h i n k we need t o review the c o s t s and the 

v a r i o u s o p t i o n s a t what l e v e l s t h a t we might be abl e 

t o o p e r ate i n and then g i v e you what we would f e e l 

l i k e would be g u i d e l i n e s at t h a t p o i n t . J u s t t o s i t 
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here today and do i t w i t h o u t some f u r t h e r r e s e a r c h 

i n t o i t , I'm not prepared t o do t h a t . 

MR. DEAN: Mr. S t o v a l l , we're w i l l i n g t o 

pay him t o do t h a t . We're not s a y i n g t h a t we don't 

agree w i t h your t h e o r y . I n f a c t , I do agree w i t h i t , 

so does my c l i e n t . But they would l i k e t o have the 

time t o t r y t o come up w i t h the most e f f e c t i v e , both 

c o s t and t r e a t m e n t - w i s e t o do t h a t . 

MR. HORNER: May I make a comment? I t ' s 

not i n the framework of an e x a m i n a t i o n , and I'm 

obv i o u s l y not — 

MR. STOVALL: You're address i t t o us and 

not the w i t n e s s ; i s t h a t c o r r e c t ? 

MR. HORNER: Yes. I t l o o k s l i k e here what 

we need i s a system t h a t ' s designed by an e n g i n e e r , 

a r e a t i o n systems, incoming load systems, sprayer 

systems, and j u s t the whole concept l i k e you would 

design a waste water system. W i t h a l l of these 

f a c t o r s taken i n t o c o n s i d e r a t i o n , what we have here, I 

t h i n k i t ' s being done j u s t p i e c e m e a l . And Mr. 

Cheney's o n l y involvement t o date has been i n s i z i n g 

one aspect of t h i s system, an a r e a t i o n system; and so 

you don't have a system t h a t has been designed 

p r o p e r l y . 

MR. STOVALL: Mr. Horner, l e t me stop you 
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r i g h t h e r e . At the moment, b a s i c a l l y what you're 

doing i s you're making an argument t h a t would go t o 

the g r a n t i n g of t h i s p e r m i t or the evidence of t h i s 

p o i n t . I t h i n k i t ' s an i n a p p r o p r i a t e time t o do i t . 

MR. HORNER: I would l i k e -- i f I c o u l d 

make one f u r t h e r comment and t h a t i s I understand 

t h e i r concerns about imposing r e s t r i c t i o n s on t h i s 

f a c i l i t y and not the o t h e r s . And i t l o o k s l i k e what 

you do need i s a separate p r o c e e d i n g t o look a t the 

standards r e g a r d i n g these d i s p o s a l p i t s from t h i s type 

of system p e r s p e c t i v e . 

MR. STOVALL: Let me address the l a s t 

p o i n t . We d i d j u s t d i s c u s s w i t h the e n v i r o n m e n t a l 

s t a f f , t h a t i f , on the b a s i s of evidence gathered a t 

t h i s h e a r i n g , we dete r m i n e some st a n d a r d on these 

i s s u e s , the o t h e r f a c i l i t i e s i n the San Juan Basin 

have been approved a d m i n i s t r a t i v e l y , and we have the 

a u t h o r i t y t o impose those s t a n d a r d s on the ot h e r 

f a c i l i t i e s . And t h a t would, i n f a c t , be d e v e l o p i n g 

t h i s r e c o r d i s h e l p f u l i n t h a t r e g a r d . 

With r e s p e c t t o your comments r e g a r d i n g the 

design of the system, whether i t ' s engineer design or 

engineer r e v i e w e d , t h a t becomes an e v i d e n t i a r y m a t t e r , 

and t h e r e i s some l e g a l argument t h a t can be made a t 

the c l o s e of the e v i d e n t i a r y p o r t i o n of t h i s case. I t 
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i s my f e e l i n g r i g h t now, a l t h o u g h I'm not t e l l i n g you 

t h a t ' s the r e q u i r e m e n t , t h a t we're going t o ask each 

s i d e t o p r e s e n t w r i t t e n c l o s i n g argument, i f you w i l l , 

s upported by l e g a l a u t h o r i t y , and t h a t i s -- I t h i n k 

t h a t ' s a p o i n t t o r a i s e i n t h a t argument. 

The q u e s t i o n i s coming up a t a p r o c e d u r a l 

p o i n t r i g h t now. I want t o look t h r o u g h j u s t look 

t h r o u g h my notes f o r a minu t e , Mr. Cheney. But our 

f e e l i n g i s we're p r o b a b l y not going t o go beyond 4:30 

t h i s a f t e r n o o n w i t h t h i s case. I suspect we're 

l o o k i n g a t maybe another -- we're n o t going t o go 

beyond f o u r o'clock t h i s a f t e r n o o n w i t h t h i s case. 

I t ' s my i n t e n t i o n a t t h i s time t o g i v e both Mr. Boyer 

and Mr. Anderson from the OCD t e c h n i c a l s t a f f -- I 

t h i n k they've got some i n p u t t h a t can be gi v e n a t t h i s 

p o i n t . Mr. Cheney has t e s t i f i e d t h a t he would l i k e t o 

do some c a l c u l a t i o n s , and I t h i n k p o i n t out t h a t t h e r e 

may be some e n g i n e e r i n g reviews which you may want t o , 

Mr. Badsgard, ask your e n g i n e e r i n g e x p e r t t o e x t e n t 

the study of h i s review and some of h i s q u e s t i o n s . 

That's your c h o i c e ; I'm not t e l l i n g you t h a t t h a t ' s 

necessary. 

What would be the r e a c t i o n of counsel and 

the p a r t i e s here a t t h i s time t o a d j o u r n i n g t h i s 

h e a r i n g now? I don't t h i n k we're going t o f i n i s h by 
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f o u r o 1 c l o c k . 

MR. DEAN: I'm th r o u g h w i t h him. Whenever 

you're t h r o u g h , I'm t h r o u g h . I have no o b j e c t i o n t o 

the c o n t i n u a t i o n . I f I can i n s t r u c t Mr. Cheney t o t r 

t o answer your s p e c i f i c q u e s t i o n and whatever 

e x t e n s i o n of t h a t , and perhaps do i t by r e p o r t w i t h a 

copy t o Mr. Horner, and maybe a v o i d b r i n g i n g him back 

down here a t the c o s t of my c l i e n t . And I understand 

Mr. Horner would have the r i g h t t o c r o s s - e x a m i n a t i o n , 

I a p p r e c i a t e t h a t . And maybe not -- I don't know 

mind, and I don't t h i n k my c l i e n t would mind t h a t I 

come back down here and l i s t e n t o Mr. Anderson and Mr 

Boyer w i t h Mr. Badsgard a t a d i f f e r e n t t i m e . I f 

t h a t ' s what you're a s k i n g , I don't have any o b j e c t i o n 

t o t h a t . I f e e l l i k e we're f i n a l l y g e t t i n g somewhere 

w i t h where you went w i t h these q u e s t i o n s , and I 

c e r t a i n l y want t o answer them, and my c l i e n t wants 

t h a t q u e s t i o n answered t o o . 

MR. STOVALL: Thi s i s a unique case. I t ' s 

the f i r s t t i m e we've had a h e a r i n g t o p e r m i t one of 

these f a c i l i t i e s . We're d e v e l o p i n g a l o t of u s e f u l 

i n f o r m a t i o n . On one s p e c i f i c i s s u e , the i n f o r m a t i o n 

t h a t we're d e v e l o p i n g may be a p p l i e d a d m i n i s t r a t i v e l y 

t o the o t h e r p e r m i t t e d f a c i l i t i e s i n the b a s i n , 

because i f i t ' s sound f o r one, i t should be sound f o r 
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the o t h e r s . 

MB. DEAN: My c l i e n t a p p r e c i a t e s h e a r i n g 

t h a t . One of my o t h e r c l i e n t s though may not 

a p p r e c i a t e i t . 

MR. STOVALL: Recognizing Mr. Cheney's 

e x p e r t i s e i n the area and h i s u n d e r s t a n d i n g , I b e l i e v e 

you s t a t e d t h a t you do have the a b i l i t y t o make some 

c a l c u l a t i o n s i n t h i s area, I would l i k e t o have your 

guidance on those i s s u e s . I t h i n k t h e y ' r e i m p o r t a n t 

t o p r e v e n t the harms t h a t we're t r y i n g t o p r e v e n t . 

MR. DEAN: We have no problem w i t h t h a t . 

MR. STOVALL: T r y i n g t o t h i n k i f t h e r e ' s 

a n y t h i n g e l s e . I've r a i s e d the issue of a desi g n 

c r i t e r i a which Mr. Horner has addressed. And whether 

you need t o take f u r t h e r r e v i e w , t h a t ' s your o p t i o n . 

I'm not e x p r e s s i n g an o p i n i o n one way or the ot h e r f o r 

the d i v i s i o n on t h a t . I'm l o o k i n g t o see i f t h e r e are 

any o t h e r e n g i n e e r i n g issues which might be -- no 

committees meetings next week or a n y t h i n g b r i n g i n g you 

t o Santa Fe, Mr. Cheney? 

WITNESS: No committee m e e t i n g . 

MR. DEAN: We're not t o t a l l y adverse t o 

b r i n g i n g him back down. I'm j u s t s a y i n g t h a t ' s 

something t h a t I ' d l i k e t o have t h e o p p o r t u n i t y t o t r y 

to a v o i d , i f I c o u l d . 
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ME. STOVALL: Now, as f a r as the s c h e d u l i n g 

of the reconvening of t h i s h e a r i n g , i s t h e r e --

ME. HOENEE: I ' d l i k e t o make a couple of 

comments. I t sounds t o me l i k e what r e a l l y would be 

r e q u i r e d here t o do t h i s j o b p r o p e r l y , e s p e c i a l l y i f 

we're going t o recess and go away and l e t Mr. Cheney 

do some work on t h i s system h e r e , i t l o o k s l i k e the 

system needs t o be designed w i t h some c r i t e r i a , such 

as minimum r e s i d u a l oxygen i n the pond, what l e v e l s 

are going t o be accepted i n t o t h e pond, what l e v e l s of 

water must be t r e a t e d b e f o r e being p u t i n the pond, 

what l e v e l s w i l l be r e f u s e d , the design of the 

a e r a t i o n system and the spray system t o accomplish 

these ends, the number of loads t h a t w i l l be 

accepted. We're t a l k i n g about what would happen i f 

you put 3,000 g a l l o n s i n the pond. Mr. Frank was 

t a l k i n g about p o s s i b l y 50 loads a day; t h a t ' s 150,000 

g a l l o n s i n the pond. And the impact --

ME. STOVALL: On these comments, l e t ' s n ot 

we're t a l k i n g about the example of 3,000 g a l l o n s of 

-- c o n t a i n i n g H2S. 

ME. HOENEE: We're t a l k i n g about a 

p o s s i b i l i t y of 50 loads a day though, and maybe they 

don't a l l c o n t a i n H2S. But what I'm saying i s i f 

we're going t o go away and Mr. Cheney i s going t o be 
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doing some work on t h i s , t h a t i t l o o k s l i k e a l l of 

these t h i n g s need t o be c o n s i d e r e d . But where you're 

headed then i s t o come up w i t h some stand a r d s and some 

r e s t r i c t i o n s f o r t h i s p a r t i c u l a r a p p l i c a t i o n , l o o k i n g 

at a p p l y i n g these same standards and r e s t r i c t i o n s t o 

the o t h e r f a c i l i t i e s . But i n t h a t r e g a r d , i t l o o k s 

l i k e you're b e g i n n i n g t o promulgate r u l e s f o r the 

i n d u s t r y which needs a whole review process and i n p u t 

by everybody i n v o l v e d . 

MR. STOVALL: No, t h i s i s a ve r y s i t e 

s p e c i f i c a p p l i c a t i o n . I f the i n f o r m a t i o n t h e r e i s 

deemed r e l e v a n t by the s t a f f , the o t h e r f a c i l i t i e s 

have been p e r m i t t e d a d m i n i s t r a t i v e l y , and they have 

the a u t h o r i t y w i t h i n the scope of t h e i r p e r m i t t o 

modify the s t a n d a r d s , based upon i n f o r m a t i o n which 

becomes a v a i l a b l e . T h i s i s not a ru l e - m a k i n g 

p r o c e e d i n g ; t h i s i s a p e r m i t t i n g p r o c e e d i n g . I'm 

making no promises t h a t t h a t w i l l o c c u r . We are 

d e s i g n i n g t h i s s p e c i f i c f a c i l i t y . 

You're c o r r e c t , the purpose of t h i s h e a r i n g 

-- we've got two steps i n the p r o c e s s . We are 

d e s i g n i n g , i f you w i l l , p e r m i t t i n g c o n d i t i o n s based 

upon the f a c t u a l s c i e n t i f i c evidence taken here, what 

c o n d i t i o n s must be s a t i s f i e d i n order f o r t h i s 

f a c i l i t y t o be p e r m i t t e d . The items you've i d e n t i f i e d 
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are f a c t o r s which w i l l be c o n s i d e r e d as p o s s i b l e 

c o n d i t i o n s f o r p e r m i t t i n g . The second p a r t of t h a t i 

then does ,the f a c i l i t y s a t i s f y those c o n d i t i o n s t h a t 

we are e s t a b l i s h i n g . 

As p o i n t e d out p r e v i o u s l y , i n p r e v i o u s 

cases, these have been e s t a b l i s h e d a d m i n i s t r a t i v e l y 

t h r o u g h correspondence and communication between 

a p p l i c a n t s and the e n v i r o n m e n t a l bureau o u t s i d e the 

he a r i n g p r o c e s s . I t ' s an a d m i n i s t r a t i v e i s s u e . By 

b r i n g i n g i n the h e a r i n g p r o c e s s , i t ' s somewhat more 

f o r m a l . I t ' s more d e t a i l e d and b e n e f i c i a l , but i t i s 

s t i l l a proceeding i n which we e s t a b l i s h the 

st a n d a r d s , decide i f t h e y ' r e met. The a p p l i c a n t has 

the burden of going f o r w a r d and showing t h a t - -

p r o v i d i n g evidence of what standards should be 

e s t a b l i s h e d and whether they can meet them. You have 

the o p p o r t u n i t y , r e p r e s e n t i n g i n t e r e s t e d land owners 

i n the v i c i n i t y , t o p r e s e n t evidence on those same 

i s s u e s . And how you do so i s e n t i r e l y up t o each of 

you. Based upon the r e c o r d t h e n , we w i l l d e cide 

whether t o p e r m i t t h i s f a c i l i t y or n o t . 

The next s t e p of t h a t p rocess, which i s 

t o t a l l y o u t s i d e the scope of t h i s h e a r i n g , and I'm 

j u s t a d v i s i n g t h a t our bureau has the a u t h o r i t y t o go 

and r e v i s e p e r m i t s t a n d a r d s f o r a d m i n i s t r a t i v e l y 
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approved f a c i l i t i e s . We don't have a set of r u l e s 

t h a t s p e c i f y f a c i l i t i e s w i l l be c o n s t r u c t e d i n 

accordance w i t h these s t a n d a r d s . They are a l l s i t e 

s p e c i f i c . Every s i n g l e one t h a t ' s approved by us i s 

s i t e s p e c i f i c , f o r a reason, because s i t e c o n d i t i o n s 

are d i f f e r e n t , f a c i l i t i e s are d i f f e r e n t , t h e i r 

purposes are d i f f e r e n t . 

I w i l l t e l l you and w i l l make a v a i l a b l e t o 

you t h i s a f t e r n o o n a document e n t i t l e d " G u i d e l i n e s f o r 

Permit A p p l i c a t i o n Design and C o n s t r u c t i o n of Waste 

Storage and D i s p o s a l P i t s . " T h i s has been developed 

by the O i l C o n s e r v a t i o n D i v i s i o n . And i t i s n o t h i n g 

more than g u i d e l i n e s . I t ' s what they use as a 

s t a r t i n g p o i n t i n the review of s p e c i f i c f a c i l i t i e s . 

Mr. Boyer or Mr. Anderson w i l l t e s t i f y more f u l l y i n t o 

these when they are c a l l e d t o the s t a n d . Some of the 

g u i d e l i n e s may be i n a p p l i c a b l e t o s p e c i f i c f a c i l i t i e s , 

i n some cases they may apply some a d d i t i o n a l s t a n d a r d s 

o u t s i d e the scope of the g u i d e l i n e s . 

MR. DEAN: I s t h a t the r e v i s e d 888? 

MR. STOVALL: Yes. 

MR. DEAN: I have a copy. 

MR. STOVALL: Mr. Horner, do you have a 

copy? 

MR. HORNER: I b e l i e v e I do. 
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ME. STOVALL: Thi s i s the t o o l t h a t i s 

used, but i t ' s n o t a r e g u l a t o r y r e q u i r e m e n t t h a t must 

be s a t i s f i e d . T h i s i s a t e c h n i c a l h e a r i n g , and the 

d e c i s i o n w i l l be made based upon the r e c o r d t h a t ' s 

made here. So I t h i n k i t ' s up t o the a p p l i c a n t . 

They've heard what you've s a i d . I f they f e e l i t 

necessary t o s a t i s f y t h e i r burden o f , you know, 

e s t a b l i s h i n g t h a t t h i s f a c i l i t y i s p e r m i t t a b l e and 

under what c o n d i t i o n s , t h e y ' r e welcome t o do so, and 

i f , g i v e n t h i s t i m e , you wish t o develop a r e c o r d , 

however you wish t o do i t , you're welcome t o do so as 

w e l l . That's what t h i s process i s about, i s 

de v e l o p i n g a r e c o r d . 

Any f u r t h e r comments w i t h r e s p e c t t o 

p r o c e d u r a l m a t t e r s ? 

ME. DEAN: I t e c h n i c a l l y r e s t my p a r t of 

the case except f o r t h i s a d d i t i o n a l i n f o r m a t i o n t h a t 

we want t o submit. I t ' s my u n d e r s t a n d i n g t h a t the 

p r o t e s t o r s have no wi t n e s s e s or evidence o t h e r than 

t h e i r e x h i b i t s they've a l r e a d y i n t r o d u c e d , and t h a t 

you, as s t a f f , want t o p r e s e n t some t e s t i m o n y a t the 

end of a l l of t h a t from Mr. Anderson and Mr. Boyer, 

which I don't mind. My concern about when the 

c o n t i n u a t i o n may occur i s t w o f o l d : Mr. Cheney i n f o r m s 

me he would l i k e at l e a s t a week t o do i t , t o do the 

CUMBEE COUET EEPOBTING 
1( 505) 984-2244 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

2 4 

2 5 

309 

numbers. And I'm sure my c l i e n t i s s i t t i n g i n 

Farrnington going "when am I going t o hear what I have 

to do or not t o do." And I don't want t o de l a y t h a t 

process any lo n g e r than I have t o . Then I don't want 

t o rush i n t o i t e i t h e r , but I a l s o don't want t o de l a y 

i t past t h a t . So Mr. Cheney needs about a week. I'm 

a v a i l a b l e . I'm not scheduled out of town any time 

w i t h i n the next t h r e e or f o u r weeks, two or t h r e e 

weeks. 

EXAMINER STOGNER: I'm sure Mr. Horner 

doesn't o b j e c t t o any del a y i n t h i s p r o c e e d i n g . 

MR. HORNER: My c l i e n t s are having t o pay 

f o r me coming down here t o o , and so we're l o o k i n g a t a 

date h o p e f u l l y not v e r y f a r away. 

MR. STOVALL: We're t a l k i n g about not i f 

but when a t t h i s p o i n t . There w i l l be a day t h r e e . 

MR. DEAN: I t may n o t i n v o l v e a l l the 

p l a y e r s , i f I can maybe work around t h a t . 

MR. HORNER: Now, Mr. Dean d i d a l l u d e t o 

the f a c t t h a t a t t h i s p o i n t I don't have any 

w i t n e s s e s ; but as I have p r e v i o u s l y s t a t e d , I d i d want 

to go over t h i s Basin case w i t h Mr. Anderson. I 

thoug h t t h a t was what we were going t o do. And Mr. 

Dean may want t o demonstrate how what's i n t h i s case 

i s not what's going on here. But t h i s Basin case w i l l 
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demonstrate t h a t these s i t e s do have a very 

s i g n i f i c a n t p o t e n t i a l f o r c r e a t i n g problems. Maybe 

they have ad e q u a t e l y addressed t h o s e , b u t , you know, 

t h a t s o r t of t h i n g I t h i n k does need t o be d i s c u s s e d . 

So i t ' s not t o say t h a t I have no case t o p r e s e n t from 

here, and t h e r e are t h i n g s t h a t are going t o take some 

time when Mr. Dean f i n i s h e s . And so, you know, 

t h e r e ' s more t o coming back than j u s t l i s t e n i n g t o Mr. 

Cheney. 

MR. STOVALL: Yes, q u i t e a b i t more. I f i t 

were o n l y t o l i s t e n t o Mr. Cheney, we would c o n t i n u e 

here and have him submit a r e p o r t . 

MR. DEAN: I t h o u g h t I s a i d I knew Mr. 

Anderson and Mr. Boyer were going t o t e s t i f y , but 

maybe I d i d n ' t . 

EXAMINER STOGNER: At t h i s p o i n t , 

gentlemen, may I o f f e r -- you want t o go o f f the 

re c o r d at t h i s p o i n t so you can d i s c u s s i t ? 

MR. STOVALL: Let me ad v i s e the examiner 

and the p a r t i e s t h a t as of t h i s t i m e , I w i l l not be 

here the week of the 25th of June, t h r o u g h t h a t e n t i r e 

week. So t h a t knocks out t h a t week. 

MR. DEAN: That would c e r t a i n l y speed up 

the h e a r i n g a l o t . 

EXAMINER STOGNER: At t h i s p o i n t , why don't 

CUMBRE COURT REPORTING 
i( 505 ) 984-224 4 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2 5 

311 

I suggest t h a t we take a f i v e - m i n u t e recess so t h a t 

you can d i s c u s s i t amongst y o u r s e l v e s i n f o r m a l l y ? 

KRecess, 3:21 p.m. t o 3:20 p.m.) 

EXAMINER STOGNER: We're back on the 

r e c o r d , Mr. Horner. 

RECROSS-EXAMINATION 

BY MR. HORNER: 

Q. I b e l i e v e you s t a t e d here a l i t t l e b i t ago 

t h a t the 32 horsepower a e r a t i o n system t h a t you had 

ev a l u a t e d or designed would be s u f f i c i e n t t o m a i n t a i n 

the r e q u i r e d oxygen l e v e l demand i n the pond. I s t h a t 

what your t e s t i m o n y was? 

A. With the m i x i n g t h a t ' s a v a i l a b l e . 

Q. Now, the m i x i n g t h a t ' s a v a i l a b l e , i s t h a t 

from the a e r a t i o n system, or i s t h a t a l s o r e q u i r i n g 

the use of a spray system? 

A. Requires the use of a spray system. 

Q. So the 32 horsepower a r e a t i o n system, i n 

your o p i n i o n , then i s not s u f f i c i e n t i n and of i t s e l f 

t o m a i n t a i n the r e q u i r e d oxygen l e v e l s i n the pond? 

A. That's c o r r e c t . 

MR. HORNER: That's a l l I have. 

EXAMINER STOGNER: Are t h e r e any ot h e r 

q u e s t i o n s of Mr. Cheney a t t h i s time? 

MR. STOVALL: I don't have any. 
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MF. DEAN: None from me, Mr. Examinaer. 

EXAMINER STOGNEE: He may be excused. 

Mr. S t o v a l l , do you have a n y t h i n g f u r t h e r ? 

MR. STOVALL: I have n o t h i n g f u r t h e r , 

except I recommend t h a t t h i s h e a r i n g be reconvened on 

the 22nd of June. 

EXAMINER STOGNER: I f t h e r e are no 

o b j e c t i o n s from the counsel i n t h i s case, i t w i l l be 

c o n t i n u e d . W e ' l l reconvene a t 8:30. 

MR. DEAN: I f you would make i t n i n e , we 

can a l l f l y i n t h a t n i g h t . 

EXAMINER STOGNER: Nine o ' c l o c k , F r i d a y , 

June 22nd, i n t h a t case. We w i l l see you gentlemen 

then . 

'(Proceedings concluded at 3:30 p.m.) 

I do hereby certify that the foregoing is 
a complele record of the proceedings in 
the Examiner hearing of Case No. 9?S~i~ 
heard by me on / i ; , / g 19 fa 

^ ^ ^ ^ J ^ 2 ^ ^ ^ ^ ^ „ Examiner 
Oil Conservation Division 
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STATE OF NEW MEXICO ) 

COUNTY OF SANTA FE ) 

EE IT KNOWN t h a t the f o r e g o i n g t r a n s c r i p t of 

proceedings was taken by me; t h a t I was then and t h e r e 

a C e r t i f i e d Shorthand Reporter and Notary P u b l i c i n 

and f o r t h e County of Santa Fe, S t a t e of New Mexico, 

and by v i r t u e t h e r e o f , a u t h o r i z e d t o a d m i n i s t e r an 

oa t h ; t h a t the w i t n e s s , b e f o r e t e s t i f y i n g , was d u l y 

sworn by me t o t e s t i f y t o the whole t r u t h and n o t h i n g 

but the t r u t h ; t h a t the q u e s t i o n s propounded by 

counsel and the answers of the w i t n e s s t h e r e t o were 

taken down by me, and t h a t the f o r e g o i n g 215 pages of 

t y p e w r i t t e n m a t t e r c o n t a i n a t r u e and a c c u r a t e 

t r a n s c r i p t as requested by counsel of the proceedings 

and t e s t i m o n y had and adduced upon the t a k i n g of s a i d 

d e p o s i t i o n , a l l t o t h e best of my s k i l l and a b i l i t y . 

nor employed by any of the p a r t i e s h e r e t o , and have no 

i n t e r e s t i n the outcome h e r e o f . 

I FURTHER CERTIFY t h a t I am not r e l a t e d t o 

DATED a t Santa Fe, New Mexico, t h i s Sth day 

of J u l y , 1990. 

My commission e x p i r e s : 
Reporter 
January 26, 1991 

FREDA DONICA, RPR 
C e r t i f i e d Shorthand 

Notary P u b l i c 
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