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EXAMINER STOGNER: T h i s h e a r i n g w i l l 

come t o o r d e r . I ' l l c a l l n e x t case, No. 10446. 

MR. STOVALL: A p p l i c a t i o n o f Y a t e s 

P e t r o l e u m C o r p o r a t i o n f o r a u t h o r i z a t i o n t o d r i l l , 

Eddy County, New Mexic o . 

EXAMINER STOGNER: C a l l f o r 

ap p e a r a n c e s . 

MR. CARROLL: Mr. Examiner, I'm E r n e s t 

C a r r o l l , and I have w i t h me, as c o - c o u n s e l , Mr. 

A. J. Losee. We're b o t h f r o m t h e law f i r m Losee, 

Carson, Haas and C a r r o l l o f A r t e s i a , New Me x i c o . 

We w i l l be a p p e a r i n g on b e h a l f o f t h e p e t i t i o n e r , 

Y a t e s P e t r o l e u m C o r p o r a t i o n . 

Mr. Examiner, I w o u l d , a t t h i s t i m e , 

l i k e t o a d d r e s s t h i s q u e s t i o n . The f o l l o w i n g 

t h r e e c a s e s , 10447, 10448 and 10449, a l l f o u r o f 

t h e s e cases a r e i d e n t i c a l , b a s i c a l l y . We w o u l d 

p r o p o s e t o you, Mr. Examiner, t o p r e s e n t them as 

a c o n s o l i d a t e d case. 

We have p r e p a r e d a l l o f our e x h i b i t s as 

e x h i b i t s f o r a l l o f them. That way you w i l l n o t 

have reams o f p a p e r s g o i n g i n t o y o u r r e c o r d s up 

t h e r e , and I t h i n k we can a d d r e s s a l l t h e i s s u e s 

because I'm n o t aware o f a s i n g l e i s s u e t h a t i s 

p e c u l i a r t o any one p a r t i c u l a r case. They a l l 
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ar e i d e n t i c a l . 

EXAMINER STOGNER; Are t h e r e any 

o b j e c t i o n s t o c o n s o l i d a t i n g a l l f o u r o f t h e s e 

cases a t t h i s t i m e ? 

MR. HIGH: C h a r l i e H i g h on b e h a l f o f 

New Mexico P o t a s h , Mr. Examiner. We have no 

o b j e c t i o n . 

EXAMINER STOGNER: At t h i s t i m e w e ' l l 

c a l l Cases 10447, 10448 and 10449. 

MR. STOVALL: A l s o a l l e n t i t l e d t h e 

a p p l i c a t i o n o f Y a t e s P e t r o l e u m C o r p o r a t i o n f o r 

a u t h o r i z a t i o n t o d r i l l , Eddy County, New Me x i c o . 

EXAMINER STOGNER: Are t h e r e any 

a d d i t i o n a l a p p e a r a n c e s o t h e r t h a n Y a t e s P e t r o l e u m 

and New Mexico Potash? 

MR. BRUCE: Mr. Examiner, my name i s 

James Bruce f r o m t h e H i n k l e Law F i r m i n 

A l b u q u e r q u e , r e p r e s e n t i n g Pogo P r o d u c i n g 

Company. Pogo owns a c r e a g e o f f s e t t i n g Y a t e s ' 

p r o p o s e d w e l l s , and Pogo i s a p p e a r i n g t o d a y i n 

s u p p o r t o f Y a t e s ' a p p l i c a t i o n s . 

EXAMINER STOGNER: Thank y o u , Mr. 

Bru c e . 

MR. KELLAHIN: Mr. Examiner, my name i s 

Tom K e l l a h i n w i t h t h e Santa Fe law f i r m o f 

RODRIGUEZ-VESTAL REPORTING 
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K e l l a h i n , K e l l a h i n & A u b r e y , a p p e a r i n g t o d a y on 

b e h a l f o f Bass E n t e r p r i s e s P r o d u c t i o n Company. 

EXAMINER STOGNER: Are t h e r e any o t h e r 

a p p e a r a n c e s ? 

Mr. C a r r o l 1 ? 

MR. CARROLL: Mr. Examiner, we have one 

i s s u e t h a t we w o u l d l i k e t o b r i n g b e f o r e t h e 

Commission b e f o r e we p r e s e n t - - I can c a l l my 

w i t n e s s e s , i f you w o u l d l i k e , we can t a k e c a r e o f 

t h a t , b u t t h e n we w o u l d l i k e t o have one i s s u e 

a d d r e s s e d w i t h r e s p e c t t o a subpoena w h i c h we had 

s e r v e d f o r t h e s e f o u r c a s e s . And Mr. Losee w i l l 

be making t h e comments on b e h a l f o f Y a t e s 

P e t r o l e u m w i t h r e s p e c t t o t h a t i s s u e . 

Care f o r me t o c a l l my w i t n e s s e s so we 

can g e t t h a t o u t o f t h e way? 

MR. STOVALL: When you say c a l l y o u r 

w i t n e s s e s , what do you mean? 

MR. CARROLL: Get them sworn i n and g e t 

t h a t n i c e t y o u t o f t h e way f o r a l l f o u r c a s e s . 

MR. STOVALL: W e l l , I t h i n k t h e f i r s t 

t h i n g we need t o do i s , i s t h e subpoena a 

c r i t i c a l i s s u e t o g o i n g f o r w a r d w i t h t h e s e 

cases ? 

MR. CARROLL: I t ' s n o t a c r i t i c a l i s s u e 

RODRIGUEZ-VESTAL REPORTING 
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w i t h r e s p e c t t o g o i n g f o r w a r d , b u t i t i s an i s s u e 

t h a t needs t o be a d d r e s s e d b e f o r e we g e t s t a r t e d . 

I t may d e f i n e some o f t h e g r o u n d r u l e s , I t h i n k . 

MR. STOVALL: What I'm s a y i n g i s , a r e 

you p r e p a r e d t o p r e s e n t y o u r case on t h e 

a p p l i c a t i o n , e v e n — 

MR. CARROLL: Yes, Mr. S t o v a l l , we a r e 

p r e p a r e d t o p r e s e n t o ur cas e , b u t I t h i n k we 

ought t o a t l e a s t a d d r e s s t h e i s s u e o f t h e 

subpoena. Some i n f o r m a t i o n was f u r n i s h e d 

p u r s u a n t t o i t , o t h e r s was d e n i e d t o u s , and we 

wan t e d t o b r i n g t h a t t o t h e a t t e n t i o n o f t h e 

D i v i s i o n . Mr. Losee has some l e g a l a r g u m e n t s 

w h i c h may a f f e c t some o f t h e e v i d e n c e t h a t i s 

p r e s e n t e d . 

T h e r e ' s no sense i n e v e r y t i m e 

s o m e t h i n g comes up a r g u i n g t h e i s s u e . L e t ' s 

a r g u e i t and g e t our g r o u n d r u l e s s t r a i g h t w i t h 

r e s p e c t t o i t , and p r e s e n t t h e e v i d e n c e a c c o r d i n g 

t o what t h e r u l i n g i s . 

MR. STOVALL: L e t ' s e s t a b l i s h where we 

s t a n d w i t h r e s p e c t t o t h e supoena. Y a t e s 

P e t r o l e u m has f i l e d a Supoena Duces Tecum w i t h 

t h e D i v i s i o n , w h i c h t h e D i v i s i o n has i s s u e d . 

MR. CARROLL: T h a t ' s c o r r e c t , Mr. 

RODRIGUEZ-VESTAL REPORTING 
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S t o v a l 1 . 

MR. STOVALL: D i r e c t i n g New Mexico 

P o t a s h t o p r o v i d e c e r t a i n i n f o r m a t i o n . 

MR. CARROLL: I ' l l l e t Mr. Losee 

a d d r e s s y o u r q u e s t i o n s f r o m t h i s p o i n t f o r w a r d , 

t h e n , Mr. S t o v a l l . I s t h a t a l l r i g h t ? 

MR. STOVALL: Okay. New Mexico P o t a s h 

has f i l e d o b j e c t i o n s w h i c h I w i l l t a k e , Mr. H i g h , 

as a M o t i o n t o Quash t h e subpoena? 

MR. HIGH: T h a t ' s c o r r e c t . 

MR. STOVALL: So a t t h i s p o i n t , t h e 

p r o c e d u r a l m a t t e r t o be h e a r d by t h e Examiner i s 

w h e t h e r or n o t t o g r a n t t h e M o t i o n t o Quash or 

g r a n t i t i n p a r t o r s u s t a i n t h e subpoena. 

I s t h a t a f a i r s t a t e m e n t o f where we 

ar e p r o c e d u r a l l y a t t h i s p o i n t i n t h i s case? 

MR. LOSEE: T h a t ' s a f a i r s t a t e m e n t , 

Mr . S t o v a l 1 . 

MR. HIGH: I'm n o t s u r e I a g r e e w i t h 

t h a t , b u t I won't ar g u e t h e p o i n t . I'm n o t s u r e 

w h e t h e r or n o t t h e Commission s h o u l d quash o r n o t 

quash o r w h e t h e r o r n o t a t t h i s p o i n t , 

p r o c e d u r a l l y , t h e Commission w o u l d have t o go 

i n t o D i s t r i c t C o u r t t o e n f o r c e t h e subpoena, b u t 

I won't a r g u e t h a t p o i n t . I ' l l c e r t a i n l y go 
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a l o n g w i t h t h e M o t i o n t o Quash. 

EXAMINER CATANACH: Mr. Losee? 

MR. LOSEE: I n r e s p o n s e t o t h e subpoena 

w h i c h r e q u e s t e d a l l c o r e h o l e d a t a i n New Mexico 

P o t a s h ' s p o s s e s s i o n i n v o l v i n g a n i n e - s e c t i o n 

s q u a r e , i t ' s t h r e e m i l e s on a s i d e , n i n e s q u a r e 

m i l e s , i n S e c t i o n s 22, 23, 24, 25, 26, 27, 34, 35 

and 36 o f 22/31--I'm s o r r y , o f 21 / 3 1 , i n t h e 

t o w n s h i p i m m e d i a t e l y n o r t h o f S e c t i o n 2, w h i c h i s 

t h e s u b j e c t o f t h i s h e a r i n g . The f o u r w e l l s a r e 

a l l l o c a t e d i n S e c t i o n 2. 

New Mexico P o t a s h ' s mine i s l o c a t e d 

n o r t h o f S e c t i o n 2, s e v e r a l m i l e s . When i t was 

l a s t shown on a p u b l i c map I t h i n k i t was ab o u t 

f o u r o r f i v e m i l e s n o r t h o f t h e r e , and we 

u n d e r s t a n d i t ' s much c l o s e r now. 

I n r e s p o n s e t o t h a t subpoena, Mr. H i g h 

f u r n i s h e d us w i t h d a t a on a c o r e h o l e r e c e n t l y 

c o m p l e t e d by New Mexico P o t a s h , No. 162, i n 

S e c t i o n 2, l o c a t e d , I b e l i e v e , 1200 f e e t f r o m t h e 

e a s t l i n e and 2000 f e e t f r o m t h e s o u t h l i n e o f 

Sect i o n 2. 

The d a t a on t h a t c o r e h o l e was a n a l y z e d 

by Mr. W a r n i c k , a m i n i n g e n g i n e e r w h i c h Y a t e s 

P e t r o l e u m C o r p o r a t i o n had r e t a i n e d , t o make a 
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d e t e r m i n a t i o n w h e t h e r o r n o t an LMR had been 

v a l i d l y c r e a t e d i n S e c t i o n 2. 

Up u n t i l t h i s y e a r , S e c t i o n 2, on t h e 

p o t a s h map, a l l e x c e p t p o s s i b l y t h e v e r y 

s o u t h w e s t q u a r t e r o f i t , was n o t w i t h i n an LMR 

and, based on t h e 84 BLM p o t a s h map, d r i l l i n g 

w o u l d have been p e r m i t t e d w i t h i n t h a t a r e a . 

I t ' s our u n d e r s t a n d i n g , a l t h o u g h we've 

n o t seen any o f f i c i a l d e d i c a t i o n , t h a t an LMR, 

New Mexico P o t a s h has d e s i g n a t e d e s s e n t i a l l y a l l 

of S e c t i o n 2 e x c e p t a s m a l l t r a c k i n t h e west 

s i d e o f s o m e t h i n g l e s s t h a n 40 a c r e s , as p a r t o f 

th e LMR. 

New Mexico P o t a s h r e f u s e d t o f u r n i s h 

any o f t h e c o r e samples i n t h e n i n e s e c t i o n s 

d i r e c t l y above S e c t i o n 2, w h i c h , i f t h e y were t o 

mine down i n t h a t d i r e c t i o n , t h e y w o u l d have t o 

t r a n s f e r us p a r t o f i t . Our m i n i n g e n g i n e e r f e l t 

t h a t t h a t was t h e o n l y way he c o u l d d e t e r m i n e i f 

t h a t was i n an LMR as p r o p e r l y d e f i n e d under 

Order 111-P. 

I n f a i r n e s s , we d i d g a t h e r , f r o m t h e 

BLM, two f e d e r a l p o t a s h h o l e s i n S e c t i o n s 35 and 

36 i n t h e t o w n s h i p below i t , and Mr. W a r n i c k 

a n a l y z e d t h o s e , b u t I t h i n k our t e s t i m o n y w i l l 
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show t h a t i t ' s n o t p o s s i b l e t o v a l i d l y d e t e r m i n e 

an LMR w i t h one c o r e h o l e p e r s e c t i o n . 

As a r e s u l t , we have no v a l i d way t o 

examine or n o t examine t h e i r d e s i g n a t i o n o f an 

LMR. The o n l y way we c o u l d do i t i s w i t h t h e 

c o r e h o l e d a t a we r e q u e s t e d . We t h i n k i t ' s 

i m p l i c i t i n R - l l l - P t h a t t h a t be a c c o m p l i s h e d . 

Now, a t t h i s t i m e , we've o r a l l y o f f e r e d 

t o Mr. H i g h t o e n t e r i n t o a p r o t e c t i v e o r d e r , a 

c o n f i d e n t i a l i t y a g r e e m e n t , w h i c h w o u l d p r o v i d e 

t h a t t h e c o r e h o l e d a t a i n t h e i r p o s s e s s i o n i n 

t h o s e n i n e t o w n s h i p s t h a t o u g h t t o c o n n e c t t h e i r 

mine t o t h i s S e c t i o n 2, be r e t a i n e d s e c r e t e x c e p t 

t h a t i t w o u l d be d i s c l o s e d t o an e x p e r t on b e h a l f 

o f Y a t e s , t h e i r a t t o r n e y s , and t h e Commission, 

and any h e a r i n g c o n c e r n i n g d a t a on t h a t w o u l d be 

h e l d by t h e O i l Commission i_n camera, so i t w o u l d 

n o t be p u b l i c d a t a . 

I t h i n k c l e a r l y i n t h e o b j e c t i o n t o t h e 

subpoena, Mr. H i g h has r a i s e d S e c t i o n G o f Rule 

111-P t h a t says t h e d a t a w i l l be c o n s i d e r e d 

p r i v i l e g e d and c o n f i d e n t i a l , t h e d a t a on t h e LMR 

f u r n i s h e d t o t h e BLM and t h e S t a t e Land O f f i c e , 

as t r a d e s e c r e t s and c o m m e r c i a l i n f o r m a t i o n 

w i t h i n t h e meaning o f — and t h e n t h e y q u o t e t h e 
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Code o f F e d e r a l R e g u l a t i o n s as t o BLM d a t a and 

S e c t i o n 19-1-2 o f New Mexico S t a t u t e s A n n o t a t e d 

as t o S t a t e Land O f f i c e d a t a . 

Inasmuch as t h i s i s a s t a t e s e c t i o n , 

I'm g o i n g t o a d d r e s s i n a moment t h e 19-1-2, 

w h i c h s i m p l y says t h a t , a f t e r f i r s t s p e c i f y i n g 

t h a t c e r t a i n d a t a f u r n i s h e d t o t h e Commissioner 

w i l l be h e l d c o n f i d e n t i a l , i t says t h a t " N o t h i n g 

i n t h i s s e c t i o n s h a l l be c o n s t r u e d t o p r e v e n t 

s t a t i s t i c a l i n f o r m a t i o n f r o m b e i n g d e r i v e d f r o m 

t h e i n f o r m a t i o n a v a i l a b l e t o t h e Commissioner or 

i t s use i n p u b l i c h e a r i n g s b e f o r e t h e 

Commissioner, o r i n a p p e a l s f r o m d e c i s i o n o f t h e 

Commissioner f o r w h i c h such i n f o r m a t i o n i s 

e s s e n t i a l . " 

A l t h o u g h t h e Commissioner a t t h i s p o i n t 

i s n o t a p a r t y t o t h e Examiner h e a r i n g , t h e 

Commissioner i s t h e t h i r d member o f t h e O i l 

C o n s e r v a t i o n Commission and t h e h e a r i n g , 

i m p l i c i t l y i f a de novo p r o c e e d i n g i s t a k e n , t h e 

h e a r i n g w o u l d be b e f o r e t h e Commissioner. 

The f a c t t h a t i t i s c o n f i d e n t i a l and i t 

i s t r a d e s e c r e t o u g h t t o be no d i f f e r e n t , f o r 

example, t h a n e x i s t s i n a l l o f t h e a n t i t r u s t 

cases t h a t have e v e r been t r i e d , a l l o f them 
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under p r o t e c t i v e o r d e r s , c o n f i d e n t i a l d a t a o f 

l a r g e companies, s t a t i s t i c a l as t o t h e i r 

f i n a n c i a l s , t h e i r c o s t , and t h e i r n e t p r o f i t s , 

income t a x r e t u r n s , a l l o f w h i c h have been 

h a n d l e d under p r o t e c t i v e o r d e r s w i t h an i_n earner a 

hear i n g . 

We s u b m i t t o t h e Examiner i n t h i s case 

t h a t t h a t ' s t h e o n l y p r o p e r way t h a t we can 

d e t e r m i n e w h e t h e r an LMR has been v a l i d l y 

d e t e r m i n e d . We t h i n k t h e o b j e c t i o n s t o t h e 

subpoena s h o u l d be d e n i e d . 

MR. HIGH: Mr. Exami n e r , c o u n s e l , my 

name i s C h a r l i e H i g h and I r e p r e s e n t New Mexico 

P o t a s h C o r p o r a t i o n . We have f i l e d o b j e c t i o n s t o 

t h e Subpoena Duces Tecum f o r a c o u p l e o f 

r e a s o n s . 

F i r s t o f a l l , t h e i n f o r m a t i o n r e q u e s t e d 

i s n o t n e c e s s a r y t o t h e i s s u e b e f o r e t h i s 

E x aminer. We're h e r e t o d e c i d e w h e t h e r o r n o t 

f o u r w e l l s s h o u l d be a p p r o v e d . We have p r o v i d e d 

c o u n s e l w i t h c o r e h o l e d a t a s h o w i n g t h e e x i s t e n c e 

o f p o t a s h w i t h i n 2600 f e e t o f t h o s e w e l l s . 

T h a t ' s a l l t h a t ' s needed t o r e s o l v e t h i s . 

They a r e t r y i n g , t h r o u g h an APD on f o u r 

w e l l s , t o c h a l l e n g e t h e LMR o f New Mexico P o t a s h 
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o v e r 10 s e c t i o n s o f l a n d i n s o u t h e a s t e r n New 

Mexic o . 

Y a t e s has no a u t h o r i t y , u nder R - l l l - P , 

t h e O i l and Gas A c t or a n y t h i n g e l s e i n t h e S t a t e 

o f New M e x i c o , t o c h a l l e n g e t h e d e s i g n a t e d LMR o f 

New Mexico P o t a s h C o r p o r a t i o n . R - l l l - P was v e r y 

c a r e f u l l y c r a f t e d t o p r o v i d e f o r a s a f e t y d e v i c e 

on how do you c h a l l e n g e o r d e t e r m i n e an LMR. 

I t was v e r y s p e c i f i c a l l y s e t up, and 

some o f t h e c o u n s e l t h a t have e n t e r e d a p p e a r a n c e s 

h e r e were i n v o l v e d i n t h a t p r o c e e d i n g . I t was 

s p e c i f i c a l l y s e t up t o where t h e p o t a s h o p e r a t o r 

w o u l d d e s i g n a t e h i s LMR. That d a t a w o u l d t h e n be 

s u b m i t t e d t o t h e S t a t e Land O f f i c e and t h e BLM, 

and t h e y c o u l d c o n f i r m t h e d a t a used by t h e 

p o t a s h o p e r a t o r t o d e s i g n a t e t h e LMR. I f t h e r e 

were any d i s p u t e s , i t even a d d r e s s e d how t h o s e 

w o u l d be r e s o l v e d . 

Nowhere i n t h e r e d i d i t say an o i l and 

gas o p e r a t o r c o u l d come i n and c h a l l e n g e t h a t . 

I t ' s up t o t h e s t a t e , i n t h e i r r e g u l a t o r y 

p o s i t i o n , t o make t h a t d e t e r m i n a t i o n . I t ' s up t o 

t h e BLM, i n t h e i r f e d e r a l r e g u l a t o r y p o s i t i o n , t o 

make t h a t d e t e r m i n a t i o n , and n o t Y a t e s 

P e t r o l e u m . 
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R - l l l - P went even f u r t h e r and 

s p e c i f i c a l l y s a i d t h a t t h e d a t a used by a p o t a s h 

l e s s e e t o d e s i g n a t e i t s LMR i s p r i v i l e g e d and 

c o n f i d e n t i a l , and i t ' s n o t t o be made p u b l i c . I t 

even says t h a t i n t h e Order and uses t h o s e w o r d s , 

and i t was p u t t h e r e f o r a p u r p o s e . 

A l l t h e a s s e t s we have a r e p o t a s h 

d e p o s i t s , and we d o n ' t want o ur c o m p e t i t o r s t o 

know t h e o u t l i n e s o f t h o s e . So we d o n ' t want t o 

d i s c l o s e t h a t i n f o r m a t i o n , and t h a t ' s why R - l l l - P 

was d r a f t e d t h a t way. 

Ya t e s w a n t s us t o d i s c l o s e t h a t 

i n f o r m a t i o n f o r w h a t e v e r r e a s o n s t h e y have. I 

d o n ' t know what t h e y a r e . But w h a t e v e r t h e y a r e , 

t h e y a r e n o t r e l e v a n t t o w h e t h e r o r n o t t h e f o u r 

APDs b e f o r e t h i s Commission s h o u l d o r s h o u l d n o t 

be a p p r o v e d . 

So we w o u l d ask t h a t t h e Examiner t r e a t 

our o b j e c t i o n s as such o r as a M o t i o n t o Quash, 

w h i c h e v e r he f e e l s a p p r o p r i a t e , and n o t r e q u i r e 

us t o p r o d u c e t h a t d a t a . 

We have p r o d u c e d , n o t w i t h s t a n d i n g our 

o b j e c t i o n s , t h e d a t a i n S e c t i o n 2 because we f e e l 

t h e d i s c l o s u r e o f t h e i n f o r m a t i o n o f t h a t one 

c o r e h o l e i s n o t t h a t c r i t i c a l t o us. The 
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c o r e h o l e d a t a o v e r 10 s e c t i o n s o f l a n d i s n o t 

s o m e t h i n g t h a t we're w i l l i n g t o p r o d u c e , and we 

w o u l d ask t h e Examiner t o quash t h e subpoena. 

Thank you. 

MR. LOSEE: I w o u l d l i k e t o r e s p o n d t o 

t h a t . 

EXAMINER CATANACH: Mr. Losee? 

MR. LOSEE: I t h i n k t o t h e e x t e n t t h a t 

Rule 111-P c o n f l i c t s w i t h t h e s t a t e s t a t u t e , 

t h e r e i s a p r o b l e m w i t h i t . Waste i s d e f i n e d 

under t h e s t a t u t e , and t h e r e s p o n s i b i l i t y o f t h i s 

Commission i s t o d e t e r m i n e w h e t h e r waste o c c u r s . 

L e t me r e a d t h e d e f i n i t i o n o f waste 

w i t h r e s p e c t t o p o t a s h . And our argument i s t o 

t h e e x t e n t 111-P t r i e s t o u s u r p t h a t 

r e s p o n s i b i l i t y i n t h i s Commission, i t ' s i n v a l i d . 

And a c t u a l l y p a r a g r a p h 20 o f t h e pr e a m b l e 

p a r a g r a p h t o o r d e r R - l l l - P , r e c i t e s t h a t you 

c a n n o t a l l o w t h a t Order t o u s u r p y o u r 

r e s p o n s i b i l i t y . 

S u b p a r a g r a p h F o f 70-2-3 NMSA p r o v i d e s : 

"The d r i l l i n g o r p r o d u c i n g o p e r a t i o n s f o r o i l o r 

gas w i t h i n any a r e a c o n t a i n i n g c o m m e r c i a l 

d e p o s i t s o f p o t a s h , where such o p e r a t i o n s w o u l d 

have t h e e f f e c t u n d u l y t o r e d u c e t h e t o t a l 
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q u a n t i t y o f such c o m m e r c i a l d e p o s i t s o f p o t a s h , 

w h i c h may be r e a s o n a b l y r e c o v e r e d i n c o m m e r c i a l 

q u a n t i t y o r where such o p e r a t i o n s w o u l d i n t e r f e r e 

u n d u l y w i t h t h e o r d e r l y c o m m e r c i a l d e v e l o p m e n t o f 

such p o t a s h d e p o s i t s . " 

We s u b m i t t h a t t h i s Commission has t h e 

r e s p o n s i b i l i t y o f d e t e r m i n i n g w h e t h e r t h e 

p r o p o s e d w e l l s w o u l d u n d u l y i n t e r f e r e w i t h t h e 

o r d e r l y c o m m e r c i a l d e v e l o p m e n t o f p o t a s h , w h i c h 

Y a t e s , o f c o u r s e , a s s e r t s i t does n o t . And t o 

su g g e s t t h a t an o r d e r , a d e s i g n a t i o n by t h e 

p o t a s h company, s o l e l y t o t h e S t a t e Land O f f i c e 

and s o l e l y t o t h e BLM, u s u r p s o r p r e e m p t s t h e 

r e s p o n s i b i l i t y o f t h i s Commission i n t h a t a r e a , 

we t h i n k i s i m p r o p e r . And we t h i n k i f you do 

quash t h e subpoena, t h e n you w i l l n o t be 

f o l l o w i n g t h e r e s p o n s i b i l i t y g i v e n t o t h e 

Commission i n t h e s t a t u t e . 

MR. HIGH: May I make one res p o n s e ? 

EXAMINER STOGNER: Mr. H i g h . 

MR. HIGH: Counsel m i s s e s t h e mark 

e n t i r e l y . T h i s Commission or t h i s Examiner does 

have t h e r e s p o n s i b i l i t y t o p r e v e n t w a s t e o f b o t h 

p o t a s h and o i l and gas r e s o u r c e s . We r e c o g n i z e 

t h a t . T h a t ' s p r e c i s e l y why we p r o d u c e d t h e 
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i n f o r m a t i o n f r o m c o r e h o l e 162 so t h i s Examiner 

and t h e OCD and t h e OCC can c a r r y o u t i t s 

r e s p o n s i b i l i t i e s t o d e t e r m i n e w h e t h e r o r n o t 

t h e s e APDs w i l l n o t waste p o t a s h i n S e c t i o n 2. 

The subpoena seeks c o r e h o l e d a t a f r o m 

a r e a s o t h e r t h a n S e c t i o n 2 where t h e r e ' s no 

q u e s t i o n a b o u t d r i l l i n g . They have no 

r e l a t i o n s h i p a t a l l t o t h e APD b e f o r e t h e 

Examiner. Thank you. 

MR. STOVALL: Mr. H i g h , l e t me ask you 

a q u e s t i o n . 

MR. HIGH: C e r t a i n l y . 

MR. STOVALL: I'm n o t f a m i l i a r w i t h t h e 

c u r r e n t s t a t u s o u t h e r e . Has New Mexico P o t a s h 

f i l e d an LMR w h i c h i n c l u d e s S e c t i o n 2? 

MR. HIGH: Yes, s i r , we have. 

MR. STOVALL: These a p p l i c a t i o n s a r e 

w i t h i n t h e LMR? 

MR. HIGH: Yes, s i r , a l l f o u r o f them. 

The d e s i g n a t i o n o f t h e LMR was f i l e d o n — t h e y 

were d e s i g n a t e d J a n u a r y 7, 1992, f i l e d w i t h t h e 

S t a t e Land O f f i c e on J a n u a r y 14, 1992, b e f o r e t h e 

a p p l i c a t i o n s i n t h i s case were f i l e d . 

MR. STOVALL: Has t h e S t a t e Land O f f i c e 

a p p r o v e d t h o s e d e s i g n a t i o n s ? 

RODRIGUEZ-VESTAL REPORTING 
(5 05) 988-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

1 3 

14 

1 5 

1 6 

17 

18 

1 9 

20 

2 1 

2 2 

23 

24 

2 5 

20 

MR. HIGH: T h e r e ' s no mechanism f o r 

a p p r o v a l , t h e r e ' s o n l y a mechanism f o r 

d i s a p p r o v a l , and t h e y have n o t been d i s a p p r o v e d . 

T h e r e ' s no a f f i r m a t i v e f i n d i n g by t h e S t a t e Land 

O f f i c e r e q u i r e d t o a p p r o v e t h e LMR. I t ' s a 

p o t a s h l e s s e e d e s i g n a t i o n w i t h a mechanism f o r 

c o n f i r m a t i o n by t h e S t a t e Land O f f i c e and t h e 

BLM . 

MR. STOVALL: I f I u n d e r s t a n d what 

y o u ' r e s a y i n g , y o u r p o s i t i o n i s t h a t u nder t h e 

R - l l l - P , t h a t t h e o p e r a t o r f i l e s t h e p o t a s h 

d e s i g n a t i o n w i t h some i n f o r m a t i o n t o s u p p o r t i t ? 

MR. HIGH: T h a t ' s c o r r e c t . 

MR. STOVALL: And i f t h e Land O f f i c e o r 

t h e BLM or t h e a p p r o p r i a t e agency e l e c t s n o t t o 

c h a l l e n g e t h a t , t h e n t h a t LMR s t a n d s , i s t h a t 

c o r r e c t ? 

MR. HIGH: For p u r p o s e s o f t h e s e 

p r o c e e d i n g s , t h a t ' s c o r r e c t . 

MR. STOVALL: I s i t a l s o y o u r 

c o n t e n t i o n t h a t once t h a t LMR i s e s t a b l i s h e d , 

t h a t t h e r e ' s no d r i l l i n g w i t h i n i t ? 

MR. HIGH: C o r r e c t . 

MR. STOVALL: And t h e r e f o r e t h e i s s u e 

of w h e t h e r o r n o t t h a t LMR i s s u p p o r t e d by 

RODRIGUEZ-VESTAL REPORTING 
(5 05) 988-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

17 

1 8 

1 9 

20 

2 1 

2 2 

23 

24 

25 

2 1 

g e o l o g i c e v i d e n c e f o r t h e p r e s e n c e o f p o t a s h i s 

not an i s s u e b e f o r e t h e D i v i s i o n ? 

MR. HIGH: I s n o t an i s s u e b e f o r e t h i s 

E x a miner. I f t h e Commission, t h e OCC, d e s i r e s t o 

change R - l l l - P , o f c o u r s e t h e y can do so. And 

t h e r e i s , as c o u n s e l f o r Y a t e s m e n t i o n e d , t h e r e 

i s a F i n d i n g No. 20, i n t h e F i n d i n g s o f F a c t i n 

R - l l l - P , t h a t a c k n o w l e d g e s t h a t t h e OCC w i l l n o t 

and i n d e e d c a n n o t s t a t e t h a t f o r a l l p u r p o s e s , 

under any c i r c u m s t a n c e s i n t h e f u t u r e , t h e y w i l l 

n e v e r , e v e r a p p r o v e an APD i n an LMR. 

S e c t i o n G o f R - l l l - P makes v e r y c l e a r 

t h a t a b s e n t some c o m p e l l i n g c i r c u m s t a n c e , t h e r e 

w i l l be no APD a p p r o v e d i f t h e l o c a t i o n i s w i t h i n 

an LMR or i t s b u f f e r zones. Even t h e F i n d i n g o f 

Fa c t No. 20 r e q u i r e s a c l e a r d e m o n s t r a t i o n t h a t 

i t w i l l n o t waste p o t a s h . 

So, our p o s i t i o n i s v e r y s i m p l y : I f 

t h e s e APDs a r e f r o m l o c a t i o n s w i t h i n t h e LMR, 

t h e y s h o u l d be s u m m a r i l y d e n i e d , and i n d e e d 

S e c t i o n G o f R - l l l - P says t h a t . I t says t h a t t h e 

OCD w i l l f i r s t d e t e r m i n e , f r o m t h e SLO and t h e 

BLM, w h e t h e r o r n o t t h e l o c a t i o n s a r e w i t h i n an 

LMR. T h a t ' s t h e v e r y f i r s t s t e p . I f t h e y a r e , 

t h e y s h o u l d be s u m m a r i l y d e n i e d . 
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MR. STOVALL: Mr. Losee, w h a t ' s y o u r 

r e s p o n s e t o t h a t a n a l y s i s ? 

MR. LOSEE: I t h i n k my r e s p o n s e t o t h e 

a n a l y s i s was t h e r e s p o n s e I made t o h i s i n i t i a l 

a r g u m e n t , Mr. S t o v a l l . I d o n ' t t h i n k t h i s 

Commission can, s i m p l y because o f a d e s i g n a t i o n 

made by t h e p o t a s h company w i t h t h e S t a t e Land 

O f f i c e , t h a t t h i s s e c t i o n i s w i t h i n an LMR, 

a b d i c a t e i t s r e s p o n s i b i l i t y t o d e t e r m i n e w h e t h e r 

or n o t wa s t e w i l l o c c u r . 

And, t o t h e e x t e n t t h a t R - l l l - P 

p u r p o r t s t o a b d i c a t e t h a t r e s p o n s i b i l i t y t o t h e 

l a n d o f f i c e o r , r e a l l y , t h e p o t a s h company, when 

t h e y f i l e t h i s i n s e c r e t and i t ' s n o t s u b j e c t t o 

t h e s c r u t i n y by any p a r t y o u t s i d e o f t h e Land 

O f f i c e , w h i c h r e a l l y has no m i n i n g e n g i n e e r t o 

l o o k a t i t , i t ' s n o t s u b j e c t t o s c r u t i n y by an 

a b d i c a t e who seeks t o d r i l l a w e l l , and any 

d e c i s i o n made t h a t i t w o u l d u n d u l y w a s t e p o t a s h , 

i s a r b i t r a r y and c a p r i c i o u s . 

I t h i n k , as f a r as s u m m a r i l y d e n y i n g 

i t , why, I t h i n k S e c t i o n 20 c l e a r l y p o i n t s o u t 

t h e p o s i t i o n o f t h e Commission. F i n d i n g 20 i n 

Order R - l l l - P t h a t t h e r e w i l l be e x c e p t i o n s 

g r a n t e d t o i t , and we're h e r e t o p r e s e n t t h a t 
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c l e a r d e m o n s t r a t i o n . 

MR. HIGH: C o u n s e l , may I say one 

t h i n g ? A g a i n , Counsel i s making t h e same 

argument t h a t I t h i n k m i s s e s t h e p o i n t . I d o n ' t 

d i s a g r e e , and I h a v e n ' t s a i d t o t h i s Examiner or 

you, C o u n s e l , t h a t someone d o e s n ' t have a 

r e s p o n s i b i l i t y t o d e t e r m i n e , i n each case, 

w h e t h e r o r n o t waste w i l l o r w i l l n o t o c c u r . 

We a r e n o t w i t h h o l d i n g i n f o r m a t i o n t h a t 

w o u l d p r e v e n t t h e OCD o r t h e OCC f r o m c a r r y i n g 

o u t i t s s t a t u t o r y r e s p o n s i b i l i t i e s . We have 

p r o d u c e d t h e c o r e h o r e d a t a and we a r e p r e p a r e d t o 

show t h e p o t a s h t h a t w i l l be l o s t i f t h i s h e a r i n g 

goes f o r w a r d and i t ' s n o t s u m m a r i l y d i s m i s s e d , we 

w i l l r e l u c t a n t l y go f o r w a r d and show t h e p o t a s h 

t h a t w i l l be l o s t . 

But what Counsel w a n t s i n a d d i t i o n t o 

t h a t , and our p o s i t i o n i s t h a t t h a t ' s s u f f i c i e n t 

f o r t h e OCD and OCC t o c a r r y o u t i t s 

r e s p o n s i b i l i t i e s , what Counsel and Y a t e s want i n 

a d d i t i o n t o t h a t i s a l l o f our c o r e h o l e d a t a o v e r 

10 s e c t i o n s o f l a n d so t h e y can map o u t f o r 

t h e m s e l v e s what t h e y t h i n k our LMR i s . 

We d o n ' t want t o do t h a t . We d o n ' t 

want t o d i s c l o s e t h a t i n f o r m a t i o n . I t ' s n o t 

RODRIGUEZ-VESTAL REPORTING 
(5 05) 988-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

1 3 

14 

15 

1 6 

1 7 

1 8 

19 

20 

2 1 

2 2 

23 

2 4 

2 5 

24 

r e l e v a n t t o t h i s p r o c e e d i n g . I t ' s n o t r e l e v a n t 

t o w h e t h e r o r n o t t h e s e APDs ou g h t t o be 

a p p r o v e d . We a r e n o t t r y i n g t o w i t h h o l d d a t a 

t h a t w i l l keep t h i s agency f r o m c a r r y i n g o u t i t s 

s t a t u t o r y r e s p o n s i b i l i t i e s . 

MR. LOSEE: I'm s o r r y , b u t I have one 

f u r t h e r comment. I t h i n k Mr. H i g h may have 

m i s s e d t h e p o i n t . I t ' s n o t w h e t h e r t h e r e i s 

p o t a s h i n S e c t i o n 2. W e ' l l acknowledge t h a t t h i s 

c o r e h o l e has p o t a s h o f s i m i l a r q u a l i t y and 

t h i c k n e s s as t h e y a r e p r e s e n t l y m i n i n g . 

The q u e s t i o n i s w h e t h e r o r n o t 

c o m m e r c i a l p o t a s h w i l l be u n d u l y i n t e r f e r e d 

w i t h . The word " c o m m e r c i a l , " i t ' s n o t p o t a s h , i t 

has t o be c o m m e r c i a l p o t a s h , and we s u b m i t t h a t 

one c o r e h o l e i n one s e c t i o n does n o t p r o v i d e 

enough d a t a t o d e t e r m i n e w h e t h e r t h a t e n t i r e 

s e c t i o n i s p a r t o f what's p r o p e r l y d e s i g n a t e d as 

an LMR, t h a t t h e r e i s c o m m e r c i a l p o t a s h under t h e 

who l e t h i n g . 

I t h i n k our e v i d e n c e w i l l show, when 

t h e y ' v e a c t u a l l y mined, New Mexico P o t a s h 

Company, t h e y ' v e had a t l e a s t t h r e e and f o u r 

c o r e h o l e s i n e v e r y s e c t i o n t h a t t h e y ' v e mined, 

and we s u b m i t t h a t t h e one t h e y have s u b m i t t e d , 
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upon w h i c h t h e y ' v e amended t h e i r LMR t o i n c l u d e 

S e c t i o n 2, i s n o t s u f f i c i e n t . 

And w i t h o u t t h e d a t a o f s u r r o u n d i n g 

c o r e h o l e s t o d i s p r o v e i t o r a p p r o v e i t , we c a n n o t 

make a v a l i d d e t e r m i n a t i o n , our e x p e r t c a n ' t , 

w h e t h e r t h e r e i s or i s n ' t , e x c e p t t h e r e a r e n o t 

enough c o r e h o l e s i n h i s o p i n i o n . 

I f we had t h e a d d i t i o n a l d a t a , we c o u l d 

draw some l i n e s w h i c h m i g h t show t h e a r e a s t h a t 

a r e c o m m e r c i a l and a r e n o t c o m m e r c i a l . 

MR. HIGH: My r e s p o n s e t o t h a t i s t h a t 

i s s u e i s n o t b e f o r e t h i s Examiner or even 

i n v o l v e d i n t h i s case. There has been no 

a p p l i c a t i o n f i l e d w i t h r e s p e c t t o c h a n g i n g who 

makes d e t e r m i n a t i o n s w i t h r e s p e c t t o LMRs. R i g h t 

now, R - l l l - P says t h a t t h e S t a t e Land O f f i c e o r 

BLM w i l l do t h a t , and t h e y c a n n o t be c h a l l e n g e d 

i n t h e s e p r o c e e d i n g s . And t h a t ' s what Counsel 

i n t e n d s t o do, and our p o s i t i o n i s , t h e y have n o t 

f i l e d an a p p l i c a t i o n t o g i v e us n o t i c e t h a t 

t h a t ' s what t h e y i n t e n d t o do. 

MR. STOVALL: Mr. H i g h , l e t me ask you 

a n o t h e r q u e s t i o n . W i t h r e s p e c t t o t h e 

a p p l i c a t i o n b e f o r e t h e D i v i s i o n a t t h i s t i m e f o r 

a p e r m i t t o d r i l l , what i s y o u r p o s i t i o n , 
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l e g a l l y , w i t h r e s p e c t t o t h a t ? I s t h e D i v i s i o n 

even i n a p o s i t i o n t o hear i t ? I n e f f e c t , w o u l d 

you make a M o t i o n t o D i s m i s s t h e a p p l i c a t i o n ? 

MR. HIGH: I i n t e n d t o do t h a t t h i s 

m o r n i n g and I can e i t h e r do i t now o r when Y a t e s 

f i n i s h e s t h e i r case. I t h i n k t h e i s s u e needs t o 

be s u m m a r i l y d i s m i s s e d based upon R - l l l - P . 

I f t h i s Examiner i n t e n d s t o f o l l o w 

R - l l l - P , t h e s e f o u r APDs have t o be d i s m i s s e d . 

They may be a p p e a l e d t o t h e OCC, b u t a t t h i s 

l e v e l t h e y have t o be d i s m i s s e d . 

MR. STOVALL: I have one c o n c e r n w i t h 

r e s p e c t t o t h a t , and i t may be i t ' s an OCC 

q u e s t i o n , b u t i t a p p e a r s t h a t under R - l l l - P t h e r e 

i s no way f o r an owner o f an i n t e r e s t w h i c h l i e s 

b e low t h e p o t a s h , and t h e y may have o i l o r gas, 

t o c h a l l e n g e an LMR, and e f f e c t i v e l y t h e m i n i n g 

company does have c o n t r o l , i s t h a t c o r r e c t ? 

MR. HIGH: No, n o t n e c e s s a r i l y . The 

BLM o r t h e S t a t e Land O f f i c e i s t h e d e s i g n a t e d 

r e p o s i t o r y f o r i n f o r m a t i o n c o n f i r m i n g LMRs, 

because t h e whole c o n c e p t o f R - l l l - P was t o s e t 

a s i d e c e r t a i n p o t a s h l a n d s f o r no d r i l l i n g and t o 

a l l o w d r i l l i n g i n c e r t a i n l a n d s . Those t h a t were 

s e t a s i d e f o r no d r i l l i n g a r e c a l l e d LMR. 
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So, t o t h e e x t e n t t h e r e ' s an o i l and 

gas i n t e r e s t u n d e r l y i n g an LMR, y e s , t h e r e a r e 

s e v e r e r e s t r i c t i o n s on t h o s e p e o p l e d e v e l o p i n g 

t h a t p o t a s h , because t h a t was t h e e n t i r e p u r p o s e 

o f R - l l l - P . 

MR. STOVALL: What I'm c o n c e r n e d w i t h 

i s t h a t t h e OCD, t h e r e g u l a t o r y a u t h o r i t y who 

p e r m i t s o i l and gas o p e r a t i o n s , i s b a s i c a l l y 

l o c k e d i n , assuming t h a t e s s e n t i a l l y i t i s 

c o r r e c t t h a t t h e LMR i s f i l e d w i t h an agency 

o t h e r t h a n t h e OCD, l o c k e d i n t o making a 

d e t e r m i n a t i o n under y o u r argument t h a t t h e o i l 

and gas o p e r a t o r has no r i g h t t o r e c o v e r h i s 

i n t e r e s t i n t h e p r o p e r t y , and t h e r e ' s e f f e c t i v e l y 

no way f o r t h a t o i l and gas o p e r a t o r t o c h a l l e n g e 

t h a t , i s t h a t n o t c o r r e c t ? He's d e p e n d i n g upon 

t h e BLM or t h e S t a t e Land O f f i c e t o c h a l l e n g e t h e 

LMR d e s i g n a t i o n ? 

MR. HIGH: T h a t ' s c o r r e c t . The o i l and 

gas l e s s e e i s dependent upon t h e S t a t e o f New 

Mexico c o n f i r m i n g t h a t t h e a r e a d e s i g n a t e d as a 

L i f e o f Mine Reserve meets t h e d e f i n i t i o n i n 

R - l l l - P , S e c t i o n G. And i t ' s d e f i n e d . And i t ' s 

t h e S t a t e Land O f f i c e , w i t h s t a t u t o r y r e g u l a t o r y 

r e s p o n s i b i l i t y , as i t i s t h e BLM's, t o make 
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c e r t a i n t h a t i f a p o t a s h l e s s e e draws a l i n e on a 

map and g i v e s i t t o them and s a y s , "We can mine 

t h i s p o t a s h under c u r r e n t - d a y t e c h n o l o g y , " i t ' s 

t h e n t h e i r r e g u l a t o r y r e s p o n s i b i l i t y t o say yes 

or no. 

I f t h e y say, "No, we d o n ' t t h i n k you 

can do i t , " t h e n t h e y ' r e p r o t e c t i n g t h e o i l and 

gas owners u n d e r n e a t h t h a t . B u t , y e s , t h a t i s 

t h e way R - l l l - P s e t i t up. Whether o r n o t t h a t ' s 

t h e b e s t s y s t e m i n t h e w o r l d , I d o n ' t know. But 

t h a t was t h e way, t h e mechanism chosen by t h e 

OCC, t o p u t some c h e c k p o i n t on t h e p o t a s h 

l e s s e e ' s a b i l i t y j u s t t o d e s i g n a t e any l a n d . 

So, b e f o r e we can d e s i g n a t e an a r e a as 

an LMR, we have t o have s u p p o r t i n g d a t a and we 

have t o s u b m i t i t t o two a g e n c i e s , one f e d e r a l 

agency and one s t a t e agency, and t h e y c e r t a i n l y 

have t h e c a p a b i l i t y and t h e t a l e n t t o d e t e r m i n e 

w h e t h e r o r n o t , number one, t h e c o r e h o l e d a t a 

does, i n f a c t , r e f l e c t c o mmercia1-grade p o t a s h , 

and w h e t h e r o r n o t t h a t o p e r a t o r can c o m m e r c i a l l y 

mine t h a t under c u r r e n t - d a y t e c h n o l o g y . 

Assume t h e y c a r r y o u t t h e i r 

r e s p o n s i b i l i t i e s , t h e n t h e o i l and gas owner 

u n d e r n e a t h t h a t d e s i g n a t e d LMR i s , i n f a c t , 
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p r o t e c t e d . But can t h e o i l and gas l e s s e e 

h i m s e l f o r h e r s e l f c h a l l e n g e an LMR d e s i g n a t i o n ? 

The answer t o t h a t i s no, n o t under t h e c u r r e n t 

s t a t e o f t h e law, and i t was p r e c i s e l y s e t up 

t h a t way t o p r e v e n t t h a t f r o m h a p p e n i n g . And 

t h a t ' s e x a c t l y why t h e i n f o r m a t i o n used by t h e 

p o t a s h l e s s e e t o draw t h a t l i n e i s n o t 

d i sc1os i n g . 

MR. STOVALL: Mr. K e l l a h i n , I assume 

you have s o m e t h i n g t o say? 

MR. KELLAHIN: Mr. Exami n e r , I'm n o t 

su r e I can add t o t h e c l a r i t y and p e r h a p s i t ' s 

o n l y t o f u r t h e r c o n f u s e t h e i s s u e , b u t i n 1984 

and 85, when t h e Commission was c o n s i d e r i n g 

R - l l l - P , I r e p r e s e n t e d Bass E n t e r p r i s e s 

P r o d u c t i o n i n t h a t p r o c e s s . 

Mr. H i g h and our r e s p e c t i v e e x p e r t s 

h e l p e d d r a f t and arg u e t h e a d o p t i o n o f R - l l l - P . 

I t i s my r e c o l l e c t i o n t h a t t h e r e i s a 

d e v i c e w i t h i n R - l l l - P so t h a t an o b j e c t i n g o i l 

and gas o p e r a t o r , who wan t s t o b r i n g i n t o 

q u e s t i o n t h e b o u n d a r y o f an LMR, i n f a c t has a 

d e v i c e t o t r i g g e r t h a t r e v i e w . I t i s n o t s i m p l y 

a d e c i s i o n between t h e p o t a s h l e s s e e and e i t h e r 

t h e BLM o r t h e S t a t e Land O f f i c e . 
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I d o n ' t know i f anyone has e v e r 

t r i g g e r e d t h e d e v i c e , b u t my u n d e r s t a n d i n g o f 

R - l l l - P i s t h a t , i f y o u ' l l t u r n t o page 10 and 

l o o k a t t h e s u b s e c t i o n t h a t i s l e t t e r e d "G," i t 

has some a d d i t i o n a l s u b p a r a g r a p h s a t t h e b o t t o m 

o f t h e page. I t b e g i n s w i t h s u b p a r a g r a p h B. 

I t s a y s , "The a u t h o r i z e d o f f i c e r s o f 

t h e BLM and t h e SLO s h a l l r e v i e w t h e i n f o r m a t i o n 

s u b m i t t e d by each p o t a s h l e s s e e i n s u p p o r t o f i t s 

LMR d e s i g n a t i o n " - - g o i n g on t o t h e n e x t page--"on 

t h e i r r e s p e c t i v e l a n d s , and v e r i f y upon 

r e q u e s t " - - a n d i t i s my r e c o l l e c t i o n t h a t "upon 

r e q u e s t " was a p r o t e c t i o n f o r t h e o i l and gas 

l e s s e e , i f t h e y b e l i e v e d t h e LMR had been 

i m p r o p e r l y e x t e n d e d o r r e q u e s t e d by t h e p o t a s h 

l e s s e e , t h e n t h e o i l and gas o p e r a t o r c o u l d 

r e q u e s t t h e Land O f f i c e o r t h e BLM t o v e r i f y t h a t 

t e c h n i c a l d a t a and t h a t t h e a g e n c i e s i n v o l v e d , 

t h e n , w o u l d make an i n d e p e n d e n t v e r i f i c a t i o n o f 

t h e a s s e r t i o n o r t h e c o n t e n t i o n by t h e p o t a s h 

l e s s e e t h a t t h e LMR i s e x t e n d e d . 

That i s my r e c o l l e c t i o n o f t h e s a f e t y 

d e v i c e t h a t was i n c o r p o r a t e d i n t o t h i s r u l e t o 

p r o t e c t t h e o i l and gas o p e r a t o r f r o m t h e 

a r b i t r a r y e x t e n s i o n o f t h e R - l l l - P LMR a r e a s . 
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I d o n ' t know i f anyone has e x e r c i s e d 

t h a t c h o i c e i n S e c t i o n 2, and I r a i s e t h a t f o r 

you as a p o i n t o f i n q u i r y , because I t h i n k t h a t 

i s what we had i n t e n d e d back i n 85 and 86, t o 

g i v e t h e o i l and gas i n d u s t r y some c o m f o r t t h a t 

t h e y s i m p l y d i d n o t have t o a c c e p t t h e e x t e n s i o n 

o f an LMR on t h e u n i l a t e r a l e x t e n s i o n o f t h e 

p o t a s h l e s s e e o r o p e r a t o r . 

MR. STOVALL: Mr. K e l l a h i n , w o u l d i t be 

y o u r u n d e r s t a n d i n g and r e c o 1 1 e c t i o n - - a n d l e t me 

use t h i s case as an example — t h a t i f Y a t e s were 

t o c h a l l e n g e t h a t LMR i n S e c t i o n 2, i t w o u l d ask 

t h e S t a t e Land O f f i c e t o r e v i e w t h e d a t a and 

c o n f i r m t h e e x i s t e n c e o f t h e LMR? I s t h a t t h e 

p r o c e d u r e t h a t w o u l d - -

MR. KELLAHIN: That i s what I r e c a l l as 

t h e b a s i s t o t r i g g e r t h a t r e v i e w , i s t h a t Y a t e s , 

o r someone e l s e i n t h a t p o s i t i o n , w o u l d make t h a t 

r e q u e s t , under t h i s p a r a g r a p h , t o have i t 

v e r i f i e d . The r e s t o f t h e p a r a g r a p h t a l k s a b o u t 

a p r o c e s s f o r a d i s p u t e r e s o l u t i o n c o n c e r n i n g t h e 

bo u n d a r y o f t h e LMR, and t h e n i t c i t e s a h e a r i n g s 

and a p p e a l p r o c e d u r e i n t h e C.F.R. I d o n ' t t h i n k 

anybody has ev e r done t h a t and I d o n ' t know how 

t o f i l l i n t h e b l a n k s f o r you. 
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MR. STOVALL: L e t me ask you, i f t h e y 

t r i g g e r t h a t r e v i e w o r make t h a t r e q u e s t , does 

t h e o i l and gas l e s s e e have any p a r t i c i p a t i o n i n 

t h a t r e v i e w , t o y o u r u n d e r s t a n d i n g ? 

MR. KELLAHIN: I c a n ' t t e l l y o u , and 

t h e o r d e r d o e s n ' t speak t o i t . Maybe i t ' s an 

i n h e r e n t weakness i n R - l l l - P , b u t I c a n ' t answer 

y o u r q u e s t i o n . 

MR. STOVALL: Does t h a t c r e a t e a 

p r o b l e m i n y o u r mind as t o w h e t h e r o r n o t t h e o i l 

and gas o p e r a t o r as an i n t e r e s t e d p r o p e r t y t h a t 

w o u l d be e f f e c t e d by t h e o r d e r , has t h e 

o p p o r t u n i t y t o be h e a r d w i t h r e s p e c t t o t h i s 

f u n d a m e n t a l d e c i s i o n w h i c h may a f f e c t h i s a b i l i t y 

t o r e c o v e r t h e p r o p e r t y ? 

MR. KELLAHIN: Oh, a b s o l u t e l y , I t h i n k 

i t ' s o f tremendous c o n c e r n . And, g e t t i n g back t o 

Mr. Losee's a r g u m e n t s , he says i f t h a t ' s t h e 

p r o c e d u r e , t h e n i t ' s f a t a l l y f l a w e d and I need 

t h e o p p o r t u n i t y , u n d e r some a r r a n g e m e n t — a n d he's 

chosen t h e c o n f i d e n t i a l i t y a r r a n g e m e n t s t y p i c a l l y 

used i n d i s t r i c t c o u r t - - s o t h a t t h e r e can be a 

f a i r and f u l l d i s c u s s i o n on w h e t h e r t h i s LMR has 

been p r o p e r l y e x t e n d e d . 

MR. STOVALL: L e t me ask you a n o t h e r 
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q u e s t i o n . Based upon y o u r f a m i l i a r i t y w i t h t h i s 

o r d e r , you agr e e w i t h Mr. H i g h t h a t t h e r e b e i n g 

an LMR d e s i g n a t i o n , t h a t t h e D i v i s i o n i s n o t i n a 

p o s i t i o n , t h a t i t ' s a s u m m a r i l y d i s m i s s i b l e 

a p p l i c a t i o n because o f t h e e x i s t e n c e o f t h e LMR? 

And I'm g o i n g t o ask Mr. Losee a q u e s t i o n i n a 

m i n u t e on t h a t . 

MR. KELLAHIN: I'm n o t g o i n g t o presume 

t o a d v i s e t h e Commission on how t o make t h a t 

i n t e r p r e t a t i o n . I w i l l c o n c u r w i t h Mr. H i g h t h a t 

t h e w h o l e c o n c e p t a r o u n d R - l l l - P was a n e g o t i a t e d 

compromise so t h a t t h e LMR, once e s t a b l i s h e d i n 

t h a t b o u n d a r y , became v i r t u a l l y u n d i s p u t a b 1 e . 

That LMR r e p r e s e n t e d an a r e a where we w e r e n ' t 

g o i n g t o d r i l l and, i n exchange, t h e y were g o i n g 

t o g i v e up a s u b s t a n t i a l a r e a o f t h e s e c r e t a r y ' s 

e n c l a v e and l e t us d r i l l i n t h o s e a r e a s where, i n 

p a s t h i s t o r y , we had t h i s v e r y d i s p u t e e v e r y t i m e 

you w a nted t o do a n y t h i n g . 

So, t h i s was i n t h e sake o f compromise 

and I t h o u g h t we had d r a f t e d a d e v i c e i n t h i s 

r u l e t o g i v e a l l p a r t i e s a p r o c e d u r e t o c o n t e s t 

t h e d e s i g n a t i o n o f an LMR, as has happened h e r e . 

MR. STOVALL: Mr. Losee, i s i t s a f e t o 

assume t h a t you d i s a g r e e w i t h Mr. H i g h ' s p o s i t i o n 
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t h a t t h e LMR p r e c l u d e s d r i l l i n g a p p r o v a l o f an 

APD? 

MR. LOSEE: Yes, i t i s , t h e u n i l a t e r a l 

d e s i g n a t i o n t h a t ' s g o i n g t o d e p r i v e a c l i e n t o f 

v a l i d o i l and gas r e s e r v e s a r b i t r a r i l y and 

c a p r i c i o u s l y w i t h o u t power t o c o n t e s t i t . And I 

t h i n k t o s u g g e s t t h a t t h e Commission s i m p l y t a k e s 

t h a t d e s i g n a t i o n and o v e r l o o k s p r e a m b l e p a r a g r a p h 

20 w h i c h s i m p l y p r e v e n t s , as f a r as I'm 

c o n c e r n e d , any p r e e m p t i o n o f r e s p o n s i b i l i t y by 

t h i s Commission i n p a r a g r a p h 20 o f t h e p r e a m b l e 

O r d e r . 

The o n l y way t h e r e can be any 

d e m o n s t r a t i o n a b o u t c o m m e r c i a l p o t a s h o r an LMR 

i s i n a h e a r i n g , and i f we do n o t have t h e r i g h t 

t o c o n t e s t i t b e f o r e t h i s Commission, t h e n 

R - l l l - P has — t h e r e i s n ' t any o t h e r mechanism t h a t 

a p p e a r s t o be a v a i l a b l e t o an a p p l i c a n t who has 

an o i l and gas l e a s e . 

K i n d o f as a m a t t e r o f f a c t u a l 

a s s e r t i o n , as I e x p l a i n e d i n my o p e n i n g 

s t a t e m e n t , t h i s was n o t i n an LMR or a p o t a s h 

e n c l a v e e x c e p t a l i t t l e b i t o f t h e s o u t h e a s t 

q u a r t e r when t h e Order was e n t e r e d and t h i s 

c o m m i t t e e was a p p o i n t e d by Mr. LeMay t o r e v i e w 

RODRIGUEZ-VESTAL REPORTING 
(5 05) 988-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

1 3 

14 

15 

16 

17 

1 8 

19 

20 

2 1 

22 

2 3 

24 

25 

35 

t h e d i s p u t e between t h e two i n d u s t r i e s . I t was 

o u t s i d e o f t h e LMR. 

The LMR was n o t even d e s i g n a t e d u n t i l 

a f t e r Y a t e s had f i l e d a p p l i c a t i o n s t o d r i l l i n 

t h i s s e c t i o n . As a m a t t e r o f f a c t , t h e r e a r e two 

or t h r e e w e l l s down t h e e a s t t i e r o f S e c t i o n 2, 

and i t was o n l y a f t e r we f i l e d t h e a p p l i c a t i o n s 

d i d t h e y even come t o p u t a c o r e h o l e . 

Now, t h i s l e a s e t h e y ' r e t a l k i n g a b o u t 

i n S e c t i o n 2, New Mexico P o t a s h and i t s 

p r e d e c e s s o r has h e l d s i n c e 1967, w i t h o u t any 

e f f o r t t o d e t e r m i n e w h e t h e r t h e r e was c o m m e r c i a l 

p o t a s h . The f i r s t t i m e t h e y made t h a t e f f o r t was 

a f t e r Y a t e s P e t r o l e u m and, as a m a t t e r o f f a c t , 

Pogo, had f i l e d a p p l i c a t i o n s t o d r i l l w e l l s and 

had some o f them a p p r o v e d . That was when t h e y 

d r i l l e d t h e one c o r e h o l e , w h i c h we s u b m i t t h e i r 

p r a c t i c e , i n e s t a b l i s h i n g w h e t h e r t h e y ' r e 

a c t u a l l y g o i n g t o c o n d u c t m i n i n g o p e r a t i o n s , has 

been a t l e a s t t h r e e o r f o u r c o r e h o l e s p er 

s e c t i o n . 

MR. HIGH: C o u n s e l , may I say j u s t a 

few more words? 

EXAMINER STOGNER: Mr. High? 

MR. HIGH: I a g r e e w i t h Mr. K e l l a h i n 1 s 
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r e c o l l e c t i o n , and p e r h a p s he s t a t e d i t more 

a r t i c u l a t e l y t h a n I d i d , t h e S t a t e Land O f f i c e i s 

t h e mechanism t h a t was chosen t o p r o t e c t t h e o i l 

and gas l e s s e e s and v e r i f y w h e t h e r o r n o t an LMR 

was c o r r e c t l y d e s i g n a t e d . But t h e " v e r i f y upon 

r e q u e s t " i n f o r m a t i o n , we a l s o a d d r e s s e d what 

w o u l d be d i s c l o s e d d u r i n g t h a t v e r i f i c a t i o n 

p r o c e s s . 

Under R - l l l - P , p a r a g r a p h G, s u b s e c t i o n 

d, i t says t h a t t h e S t a t e Land O f f i c e w i l l r e d u c e 

t h e i n f o r m a t i o n s u b m i t t e d by t h e p o t a s h l e s s e e t o 

a map, b u t t h a t t h e map w i l l n o t be d i s c l o s e d . 

I t i s p r i v a t e , c o n f i d e n t i a l and n o t s u b j e c t t o 

p u b l i c d i s c l o s u r e . So i t ' s on t h e v e r a c i t y o f 

t h e s t a t e agency t h a t t h e o i l and gas l e s s e e 

r e l i e s w i t h r e s p e c t t o t h e d e s i g n a t i o n o f an LMR. 

As f a r as Mr. Losee's comments, I w o u l d 

l i k e t o p o i n t o u t t o b o t h t h e Examiner and 

C o u n s e l , t h a t I d o n ' t know i f t h e y a r e s e e m i n g l y 

s u r p r i s e d w i t h t h e p r o v i s i o n s o f R - l l l - P or n o t , 

bu t my r e c o l l e c t i o n i s t h a t Y a t e s was i n v o l v e d i n 

t h e n e g o t i a t i o n o f t h e i n d u s t r y agreement t h a t 

l e d t o R - l l l - P , e v e r y s t e p o f t h e way. 

I n f a c t , my r e c o l l e c t i o n i s t h a t an 

employee o f Y a t e s P e t r o l e u m even s i g n e d t h e 
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i n d u s t r y a greement. So, t o t h e e x t e n t t h a t t h e y 

t h i n k t h e y d o n ' t know what R - l l l - P p r o v i d e s , 

t h e y ' v e been i n v o l v e d i n t h i s e v e r s i n c e I have, 

1984 . 

MR. STOVALL: G e t t i n g back t o 

t h e — w e ' v e k i n d o f a d d r e s s e d t h e i s s u e o f t h e 

e n t i r e a p p l i c a t i o n up t o t h i s p o i n t t o a c e r t a i n 

e x t e n t , and g e t t i n g back t o t h e i s s u e o f t h e 

subpoena, Mr. Losee, w i t h r e s p e c t t o t h e need f o r 

t h e i n f o r m a t i o n , am I c o r r e c t i n u n d e r s t a n d i n g 

t h a t you a r e s a y i n g t h a t you need t h i s 

i n f o r m a t i o n i n o r d e r t o c h a l l e n g e t h e v a l i d i t y o f 

t h e d e s i g n a t i o n o f LMR, a t l e a s t w i t h r e s p e c t t o 

S e c t i o n 2, b u t t h a t you need t o l o o k beyond 

S e c t i o n 2 t o c h a l l e n g e t h e c o m m e r c i a l i t y o f t h e 

p o t a s h d e p o s i t s ? I s t h a t c o r r e c t ? 

MR. LOSEE: I t h i n k we need t o 

d e t e r m i n e w h e t h e r o r n o t S e c t i o n 2 s h o u l d have 

been i n c l u d e d i n an LMR on J a n u a r y 7 o f 1992 and 

d e t e r m i n e w h e t h e r i t i s c o m m e r c i a l p o t a s h . 

O b v i o u s l y t h e y c a n ' t s t i c k a new s h a f t t o d r i l l 

i n S e c t i o n 2, so t h e y have t o r u n t h e i r m i n i n g 

o p e r a t i o n w i t h t h e s h a f t up about s i x o r seven 

m i l e s n o r t h o f S e c t i o n 2 - - I b e l i e v e i t ' s i n 

S e c t i o n 4 i n t h e t o w n s h i p above i t - - a n d Mr. H i g h 
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can v e r i f y t h a t . 

I t ' s o u r argument t h a t we need t o know 

w h e t h e r t h e y can mine, f r o m where t h e i r p r e s e n t 

l o c a t i o n i s , down t h r o u g h two or t h r e e o f t h e s e 

s e c t i o n s , t o g e t t o S e c t i o n 2, t o make i t a 

c o m m e r c i a l d e p o s i t t h a t can be mined. 

The d a t a t h a t w o u l d be o b t a i n e d f r o m 

t h o s e c o r e h o l e s , w h i c h t h e y have i n t h e i r 

p o s s e s s i o n , a l l o w s a m i n i n g e n g i n e e r , j u s t l i k e 

an o i l and gas g e o l o g i s t , t o draw some l i n e s and 

d e t e r m i n e t h e q u a l i t y and t h e t h i c k n e s s o f t h e 

p o t a s h r u n n i n g down t o S e c t i o n 2. 

You c a n ' t t a k e m e r e l y one h o l e , i f a 

g e o l o g i s t i s g o i n g t o d e t e r m i n e where t h e 

r e s e r v e s a r e , and we d o n ' t b e l i e v e you can 

c l e a r l y do i t i n p o t a s h . 

MR. STOVALL: I n e f f e c t you a r e 

c h a l l e n g i n g t h e LMR i n t h i s p r o c e e d i n g ? 

MR. LOSEE: Yes, we a r e c h a l l e n g i n g t h e 

LMR, y e s , s i r , Mr. S t o v a l l . 

MR. STOVALL: L e t ' s assume f o r t h e 

moment t h a t i f t h e D i v i s i o n were t o d e t e r m i n e 

t h a t t h i s ; i s n o t t h e f o r u m t o c h a l l e n g e t h e LMR, 

c o u l d t h i s , i n any way, be c o n s t r u e d as an 

a p p l i c a t i o n f o r an e x c e p t i o n t o R - l l l - P and f o r 
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a u t h o r i t y t o d r i l l w i t h i n an LMR? 

MR. LOSEE: Yes. We're c h a l l e n g i n g t h e 

LMR, b u t we're a l s o a s k i n g f o r an e x c e p t i o n t o 

Rule R - l l l - P . 

MR. STOVALL: And how, w i t h r e s p e c t t o 

t h e d a t a r e q u e s t e d i n t h e subpoena, how does t h a t 

d a t a a f f e c t t h i s a p p l i c a t i o n as a r e q u e s t f o r an 

e x c e p t i o n , t o R - l l l - P ? 

MR. LOSEE: W e l l , t h e e x c e p t i o n p r o c e s s 

r e q u i r e s a d e m o n s t r a t i o n t h a t t h e r e i s n o t 

c o m m e r c i a l p o t a s h . We t h i n k t h e d a t a we have 

goes t o b o t h p u r p o s e s , t o c h a l l e n g e t h e LMR and 

a l s o t o a p p l y f o r t h e e x c e p t i o n on t h e g r o u n d 

t h a t i t i s n o t c o m m e r c i a l p o t a s h . 

My c o - c o u n s e l wanted t o show me some 

more o f R - l l l - P . 

MR. CARROLL: Mr. S t o v a l l , and i t may 

t a k e me j u s t a moment, b u t I t h i n k i n t h e 

F i n d i n g s o f R - l l l - P , I t h i n k i n No. 10, c l e a r l y 

s t a t e t h a t t h e O i l and Gas A c t o f S e c t i o n 70-2-3 

d e c l a r e s as waste " d r i l l i n g o r p r o d u c i n g 

o p e r a t i o n s f o r o i l and gas w i t h i n any a r e a 

c o n t a i n i n g c o m m e r c i a l d e p o s i t s o f p o t a s h , where 

such o p e r a t i o n s w o u l d have t h e e f f e c t u n d u l y t o 

re d u c e such t o t a l q u a n t i t y o f c o m m e r c i a l d e p o s i t s 
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or where such o p e r a t i o n s w o u l d i n t e r f e r e 

undu1y." 

T h a t ' s t h e t e s t t h a t t h e Commission 

r e g a r d e d , and t h e r e i s a n o t h e r p r o v i s i o n i n 

R - l l l - - o h , h e r e i t i s . Okay. I n g o i n g back t o 

20, t h e r e ' s a b u r d e n o f p r o o f p l a c e d on t h e 

o p e r a t o r , and t h i s i s t h e l a s t p h r a s e o f 20 w h i c h 

s a y s , " U n l e s s a c l e a r d e m o n s t r a t i o n i s made, t h e 

c o m m e r c i a l p o t a s h w i l l n o t be w a s t e d u n d u l y as a 

r e s u l t o f t h e d r i l l i n g o f t h e w e l l . " I t h i n k 

t h a t b u r d e n o f p r o o f i s c l e a r l y upon t h e 

o p e r a t o r . 

MR. STOVALL: The o i l and gas 

o p e r a t o r ? 

MR. CARROLL: The o i l and gas o p e r a t o r , 

and w i t h o u t t h e i n f o r m a t i o n t h a t we're b e i n g 

d e n i e d , we have no way o f c a r r y i n g t h a t b u r d e n o f 

p r o o f . Now, we can make s u p p o s i t i o n s based on 

th e one c o r e h o l e , y e s , and we're p r e p a r e d t o p u t 

on e v i d e n c e t o d a y w i t h our m i n i n g e n g i n e e r , b u t 

a g a i n , I'm n o t s u r e t h a t we can make a c l e a r 

d e m o n s t r a t i o n u n l e s s we have t h a t i n f o r m a t i o n , 

and t h a t ' s t h e p o i n t , t h e v e r y r o c k - b o t t o m p o i n t 

o f t h e whole t h i n g . 

We a r e b e i n g d e n i e d t h e a b i l i t y t o make 
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t h i s c l e a r d e m o n s t r a t i o n by t h e i r w i t h h o l d i n g o f 

i n f o r m a t i o n , and i t ' s i n f o r m a t i o n - - a l 1 t h r o u g h o u t 

t h i s a c t , a l l i t says i s " p r o t e c t t h i s 

c o n f i d e n t i a l n a t u r e , " and we have o f f e r e d , t i m e 

and t i m e a g a i n , t o p r o t e c t t h a t c o n f i d e n t i a l 

i n f o r m a t i o n . We're n o t g o i n g t o use i t e x c e p t t o 

d e t e r m i n e t h e v a l i d i t y w i t h r e s p e c t t o our 

r e q u e s t o f an a p p l i c a t i o n and t h e i r use o f t h e 

LMR d e s i g n a t i o n t o p r e v e n t us f r o m d r i l l i n g . 

T h e y ' r e u s i n g t h a t d e s i g n a t i o n as a 

sword, t o t a k e away, and you c a n n o t i g n o r e t h e 

f a c t t h a t t h a t LMR d e s i g n a t i o n came a f t e r we 

d r i l l e d t h e f i r s t two s u c c e s s f u l w e l l s i n our 

n o r t h e a s t q u a r t e r and came o n l y a few days b e f o r e 

our a p p l i c a t i o n t o d r i l l and a f t e r we had g i v e n 

n o t i c e and t h e y had t u r n e d us down. 

So, I t h i n k t h e Commission c a n n o t 

f o r g e t t h a t , t h a t t h e y ' r e u s i n g t h i s o f f e n s i v e l y , 

i n b o t h senses o f t h e wo r d , t o keep us f r o m 

d r i l l i n g . 

EXAMINER STOGNER: Mr. H i g h . 

MR. HIGH: I f I may, f o r t h e Examiner 

and C o u n s e l ' s i n f o r m a t i o n , R - l l l - P , S e c t i o n G, 

s u b p a r a g r a p h C says t h a t " I f new i n f o r m a t i o n 

comes t o a p o t a s h l e s s e e ' s a t t e n t i o n , t h e y can 
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amend t h e i r LMR d e s i g n a t i o n and t h e y ' r e t o do so 

by t h e J a n u a r y 3 1 s t f o l l o w i n g r e c e i v i n g t h a t 

i n f o r m a t i o n . 

C o r e h o l e 162 was d r i l l e d on December 

1 1 , 1991. As soon as we g o t t h e i n f o r m a t i o n , 

f o u n d o u t what was t h e r e , we f i l e d our amendment 

on J a n u a r y 1 4 t h , e x a c t l y i n c o m p l i a n c e w i t h 

R - l l l - P ( G ) , s u b p a r a g r a p h C. 

And I ' d a l s o l i k e t o say, I'm a l i t t l e 

t a k e n back o r s u r p r i s e d a t C o u n s e l ' s 

c h a r a c t e r i z a t i o n o f t h e a p p l i c a t i o n i n t h i s case 

as b e i n g a r e q u e s t f o r an e x c e p t i o n t o R - l l l - P . 

P a r a g r a p h 4 o f t h e a p p l i c a t i o n f i l e d i n 

t h i s case s p e c i f i c a l l y says and r e p r e s e n t s t h a t 

t h e l o c a t i o n s o f t h e s e w e l l s i s n o t w i t h i n t h e 

LMR, and t h a t ' s s i m p l y wrong. T h e r e ' s no r e q u e s t 

f o r an e x c e p t i o n t o R - l l l - P . 

MR. CARROLL: Mr. Examiner, when I 

f i l e d t h a t a p p l i c a t i o n , we had no knowledge t h a t 

an LMR had been d e s i g n a t e d . And as Mr. H i g h j u s t 

t o l d y o u , t h e y ' v e had a l e a s e s i n c e 1967. They 

w a i t e d u n t i l December 1 1 t h o f l a s t y e a r , j u s t a 

few weeks b e f o r e we f i l e d o u r a p p l i c a t i o n and 

a f t e r we had d r i l l e d o u r good w e l l s i n S e c t i o n 2, 

a f t e r t h e y knew we were g o i n g t o make t h e s e 
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t h i n g s , a f t e r t h e y knew we were g o i n g t o r e q u e s t 

a d d i t i o n a l a p p l i c a t i o n , d i d t h e y e v e r g e t o u t and 

make an a p p l i c a t i o n or make t h e e f f o r t s t o d r i l l 

a c o r e h o l e , t h e n t h e y o n l y d r i l l e d one. 

Now, I t h i n k t h a t i s a v e r y i m p o r t a n t 

a s p e c t . Yes, our a p p l i c a t i o n d i d n ' t s a y - - I mean, 

upon o ur i n f o r m a t i o n and b e s t b e l i e f s t h e r e was 

no LMR a t t h a t t i m e and t h e r e wasn't one u n t i l 

J a n u a r y , and t h e y c e r t a i n l y d i d n ' t g i v e us any 

n o t i c e t h a t t h e y had f i l e d an LMR. We d i d n ' t 

l e a r n a b o u t i t u n t i l a f t e r we f i l e d t h i s 

a p p l i c a t i o n i n c o n v e r s a t i o n s w i t h Mr. H i g h , a f t e r 

we f i l e d t h i s a p p l i c a t i o n and he gave n o t i c e t h a t 

he was g o i n g t o r e p r e s e n t New Mexico P o t a s h . 

MR. STOVALL: We need t o t a k e a r e c e s s 

and have a d i s c u s s i o n , Mr. Examiner. 

EXAMINER STOGNER: How l o n g o f a r e c e s s 

do you t h i n k w o u l d be a d e q u a t e , Mr. S t o v a l l ? 

MR. STOVALL: Would f i v e y e a r s be 

enough? 

EXAMINER STOGNER: W e ' l l r e c o n v e n e a t 

10 a f t e r 11:00. 

[A r e c e s s was t a k e n . ] 

EXAMINER STOGNER: W e ' l l go back on t h e 

r e c o r d and a t t h i s t i m e , Mr. S t o v a l l ? 
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MR. STOVALL: Mr. Examiner, based upon 

a r e v i e w o f o r d e r R - l l l - P , t h e subpoena and t h e 

M o t i o n t o Quash or o b j e c t i o n , however you w i s h t o 

d e s i g n a t e i t , my r e c o m m e n d a t i o n t o you as f a r as 

a d e c i s i o n , I t h i n k a t t h i s t i m e t h e q u e s t i o n 

a b o u t w h e t h e r o r n o t t h e M o t i o n t o Quash t h e 

subpoena s h o u l d be d e f e r r e d , because t h e r e i s an 

u n d e r l y i n g i s s u e w h i c h needs t o be d e t e r m i n e d 

b e f o r e t h i s D i v i s i o n can p r o c e e d , i n r e a d i n g 

R - l l l - P and t h e p r o v i s i o n s t h e r e i n , I d o n ' t 

b e l i e v e t h a t t h i s D i v i s i o n has any a u t h o r i t y t o 

d e t e r m i n e w h e t h e r o r n o t an LMR i s p r o p e r l y 

d e s i g n a t e d , and I d o n ' t t h i n k t h e r e ' s any b a s i s 

f o r us t o t a k e e v i d e n c e w i t h r e s p e c t t o t h a t 

d e s i g n a t i o n . That i s t h e r e s p o n s i b i l i t y o f t h e 

S t a t e Land O f f i c e and t h e Bureau o f Land 

Management. 

Reading f u r t h e r i n R - l l l - P , and 

s p e c i f i c a l l y r u l e - - I ' m s o r r y , t h i s g e t s 

c o n v o l u t e d and l e t me t r y t o go t h r o u g h i t , 

( G ) ( E ) ( 3 ) , i f , i n f a c t t h e r e i s an LMR 

d e s i g n a t i o n f o r t h e a r e a s c o v e r i n g t h e s e 

a p p l i c a t i o n s , t h e n I d o n ' t b e l i e v e t h a t t h e 

D i v i s i o n , a t t h i s l e v e l a t l e a s t , has any 

d i s c r e t i o n w i t h r e s p e c t t o t h e a p p r o v a l o r 
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d i s a p p r o v a l o f t h e APDs. 

A c c o r d i n g t o t h a t p a r a g r a p h , 

a p p l i c a t i o n s t o d r i l l can o n l y be a p p r o v e d by 

m u t u a l agreement o f t h e l e s s o r and t h e l e s s e e s on 

b o t h t h e p o t a s h and t h e o i l and gas i n t e r e s t s . 

T h e r e f o r e , i t seems t o me t h a t t h e t h r e s h o l d 

q u e s t i o n t h a t has t o be answered b e f o r e we can 

p r o c e e d anywhere on t h i s a p p l i c a t i o n i s w h e t h e r 

o r n o t t h e r e i s an LMR d e s i g n a t i o n f o r S e c t i o n 2 

or t h e p o r t i o n s t h e r e o f on w h i c h t h e s e w e l l s a r e 

l o c a t e d . 

T h e r e f o r e , I recommend t h a t you n o t a c t 

on t h e subpoena o r t h e o b j e c t i o n t o t h e subpoena 

a t t h i s t i m e , and we d e t e r m i n e how t o p r o c e e d 

w i t h t h a t t h r e s h o l d q u e s t i o n . 

EXAMINER STOGNER: Thank y o u , Mr. 

S t o v a l l . We w i l l t h e n p u t o f f t h e q u e s t i o n on 

t h e subpoena. 

Mr. H i g h , do you have a n y t h i n g f u r t h e r 

on t h e o t h e r u n d e r l y i n g t o n e t h a t Mr. S t o v a l l has 

s u g g e s t e d ? 

MR. HIGH: We do n o t , e x c e p t we a r e 

p r e p a r e d t o e s t a b l i s h , f o r t h e E x a m i n e r ' s 

i n f o r m a t i o n , t h a t t h e a r e a i n w h i c h t h e s e w e l l s 

a r e p r o p o s e d i s i n f a c t w i t h i n New Mexico 
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P o t a s h ' s d e s i g n a t e d LMR. And we're p r e p a r e d t o 

go f o r w a r d on t h a t i s s u e i f t h e Examiner w i s h e s 

a t t h i s t ime. 

MR. STOVALL: I t seems t o me, Mr. H i g h , 

as a p r a c t i c a l and p r o c e d u r a l q u e s t i o n , and Mr. 

Losee I ' l l want y o u r r e s p o n s e on t h i s as w e l l , 

t h a t Y a t e s P e t r o l e u m i s t h e a p p l i c a n t i n t h i s 

case and, under n o r m a l c o n s i d e r a t i o n , t h e y w o u l d 

have t h e b u r d e n o f g o i n g f o r w a r d and b u r d e n o f 

p r o v i n g t h e i r r i g h t t o d r i l l , and y o u r d e f e n s e or 

o p p o s i t i o n w o u l d be based upon t h e LMR. 

However, you had i n d i c a t e d , i t seems t o 

me i t ' s a p p r o p r i a t e i n some way t h a t New Mexico 

P o t a s h have t h e b u r d e n f i r s t o f g o i n g f o r w a r d on 

t h a t t h r e s h o l d q u e s t i o n o f t h e d e s i g n a t i o n o f t h e 

LMR, because t h a t ' s w i t h i n y o u r c o n t r o l . What do 

you recommend i s t h e c o n t e x t i n w h i c h t o do 

t h a t ? 

MR. HIGH: I d o n ' t a g r e e t h a t we have 

t h e b u r d e n under R - l l l - P , a l t h o u g h we're w i l l i n g 

t o t a k e i t t o e x p e d i t e t h i s p r o c e e d i n g . I t h i n k 

t h a t i n a c c o r d a n c e w i t h R - l l l - P , i t ' s t h e 

o b l i g a t i o n o f t h e OCD t o make t h a t d e t e r m i n a t i o n 

i n i t i a l l y , b e f o r e a h e a r i n g i s e v e r s c h e d u l e d , 

b u t we a r e w i l l i n g t o go f o r w a r d . 
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We won't s t a n d on ceremony and ar g u e 

t h a t p o i n t . We a r e p r e p a r e d t o e s t a b l i s h f o r t h e 

Examiner t h a t t h i s a r e a i s w i t h i n o ur d e s i g n a t e d 

LMR, t o e x p e d i t e t h e s e p r o c e e d i n g s , and we're 

w i l l i n g t o go f i r s t , even t h o u g h we u n d e r s t a n d 

t h a t Y a t e s i s t h e a p p l i c a n t . I t ' s however you 

want t o p r o c e e d . 

MR. STOVALL: W e l l , I u n d e r s t a n d what 

y o u ' r e s a y i n g , because under t h a t same p r o v i s i o n 

i t says t h e D i v i s i o n w i l l a s c e r t a i n f r o m t h e SLO 

w h e t h e r t h e l o c a t i o n i s w i t h i n an LMR. 

MR. HIGH: T h a t ' s c o r r e c t . 

MR. STOVALL: And I t h i n k t h e t i m i n g 

has been such on t h i s t h a t a t t h e t i m e t h e 

a p p l i c a t i o n s were f i l e d , I t h i n k t h e r e was no 

d e s i g n a t i o n on t h e map. 

MR. HIGH: I'm n o t s u r e I w o u l d a g r e e 

w i t h t h a t . I t ' s my u n d e r s t a n d i n g , and Counsel 

may have o t h e r documents t o show o t h e r w i s e , i t ' s 

my u n d e r s t a n d i n g t h a t t h e d e s i g n a t i o n o f t h e s e 

l o c a t i o n s w i t h i n New Mexico P o t a s h and LMR was 

f i l e d i n t h e l e t t e r d a t e d J a n u a r y 1 4 t h . I 

u n d e r s t a n d t h a t no a p p l i c a t i o n was f i l e d w i t h t h e 

OCD u n t i l J a n u a r y 2 1 s t . 

MR. STOVALL: I guess, Mr. Losee, as 
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f a r as p r o c e e d i n g on t h i s , because t h e t h r e s h o l d 

q u e s t i o n o f t h e LMR r e a l l y d e t e r m i n e s a l o t o f 

what t h i s case i s ab o u t t o d a y , w h a t ' s y o u r 

r e c o m m e n d a t i o n as t o how t o pro c e e d ? 

MR. LOSEE: L e t me ask a c o u p l e o f 

q u e s t i o n s a b o u t s t a t e m e n t s you made. You s a i d 

you d i d n ' t t h i n k you had any d i s c r e t i o n i n t h e 

OCD, a t l e a s t a t t h i s l e v e l . Was t h a t an 

i m p l i c a t i o n t h a t t h e Commission has t h e — 

MR. STOVALL: The Commission r u l e , and 

t h i s D i v i s i o n , c a n ' t , and i t ' s p r e t t y c l e a r , t h a t 

t h e r e i s n o t h i n g w i t h r e s p e c t t o f i l i n g o r 

d e s i g n a t i n g an LMR a t t h e D i v i s i o n l e v e l . 

I f t h e r e i s any q u e s t i o n a b o u t t h e 

i n t e r p r e t a t i o n o f t h e r u l e , t h a t w o u l d have t o go 

b e f o r e t h e Commission. My a d v i c e i s t h a t t h e 

r u l e i s p r e t t y c l e a r a b o u t t h a t t h e r e ' s no way 

f o r t h e D i v i s i o n t o , i n a h e a r i n g between an 

a p p l i c a n t , an o i l and gas o p e r a t o r and a mine 

o p e r a t o r , t o c h a l l e n g e t h a t LMR. 

MR. LOSEE: Are you s a y i n g i t ' s y o u r 

i n t e r p r e t a t i o n t h a t t h e Commission can e n t e r t a i n 

t h e c h a l l e n g e ? 

MR. STOVALL: That w o u l d be up t o t h e 

Commission t o d e c i d e . I'm n o t recommending or 
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d e n y i n g t h a t . I'm j u s t s i m p l y s a y i n g t h e 

D i v i s i o n c a n ' t . 

MR. LOSEE: Now, t h e n e x t q u e s t i o n i s , 

how do you r e c o n c i l e t h e D i v i s i o n ' s 

r e s p o n s i b i l i t y u nder t h e s e c t i o n t h a t I q u o t e d 

under w a s t e , t o d e t e r m i n e w h e t h e r i t ' s c o m m e r c i a l 

p o t a s h ? Are you s a y i n g t h a t t h e D i v i s i o n has 

a l l o w e d t h i s Order t o preempt t h e f i e l d o f 

d e t e r m i n i n g w h e t h e r o r n o t t h e r e a r e c o m m e r c i a l 

p o t a s h u n d e r l y i n g t h i s S e c t i o n 2? 

MR. STOVALL: No. I t ' s a t w o - p a r t 

p r o c e s s and why we have a t h r e s h o l d q u e s t i o n , and 

I t h i n k i t ' s a f a i r one. Under S e c t i o n C o f 

Order R - l l l - P , on page 5 o f t h e o r d e r , t h e r e ' s 

l a n g u a g e w h i c h t a l k s a b o u t d r i l l i n g i n t h e p o t a s h 

a r e a and s e t s o u t t h o s e waste g u i d e l i n e s ? 

MR. LOSEE: Yes. 

MR. STOVALL: Then you go back t o t h e 

r u l e w h i c h I j u s t q u o t e d , and t h a t t a l k s a b o u t 

t h e p o t a s h a r e a w h i c h i s t h e e n t i r e a r e a w i t h i n 

E x h i b i t A. Then i t goes back and t a l k s a b o u t 

LMRs and t h e d e s i g n a t i o n o f LMRs, and t h e r u l e 

says t h a t "No a p p l i c a t i o n s w i l l be a p p r o v e d 

w i t h o u t t h e m u t u a l agreement o f t h e l e s s o r and 

l e s s e e s o f b o t h p o t a s h and o i l and gas." 
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So t h a t n a r r o w s t h e f o c u s t o a s m a l l e r 

p a r t o f t h a t p o t a s h a r e a t o b e i n g an LMR, as 

d e s i g n a t e d . T h a t ' s my i n t e r p r e t a t i o n o f t h a t 

r u l e , and I i n t e r p r e t t h a t t o be c o n s i s t e n t w i t h 

t h a t s t a t u t o r y p r o v i s i o n t h a t you've d i s c u s s e d . 

MR. LOSEE: And a l s o , do you t h i n k i t ' s 

c o n s i s t e n t w i t h t h e p r e a m b l e p a r a g r a p h a b o u t no 

e x c e p t i o n s ? The p a r a g r a p h r e c i t i n g t h e 

r e s p o n s i b i l i t y o f t h e Commission t h a t i t c a n n o t 

a b d i c a t e t h a t r e s p o n s i b i l i t y and i t must r e t a i n 

t h e r i g h t t o a p p r o v e e x c e p t i o n s t o 111-P? 

MR. STOVALL: I d o n ' t b e l i e v e t h a t t h e 

D i v i s i o n i s i n a p o s i t i o n t o go a g a i n s t t h e 

p r o v i s i o n s o f t h e LMR d e s i g n a t i o n and t h e 

n o - d r i l l i n g a p p l i c a t i o n . T hat c e r t a i n l y i s a 

Commission q u e s t i o n , i f t h e r e i s a Commission 

q u e s t i o n . 

MR. LOSEE: Mr. S t o v a l l , you may or may 

n o t be aware, b u t I d i s c u s s e d t h i s m a t t e r w i t h 

Mr. LeMay back, oh, 20 or 30 days ago, and 

s u g g e s t e d t o him t h a t he had t h e d i s c r e t i o n t o 

remove i t f r o m an Examiner h e a r i n g , when we had 

o b j e c t i o n s f r o m Mr. H i g h , and p l a c e i t i n t h e 

Commission as a d_e novo m a t t e r . 

I t h i n k Mr. LeMay r e c i t e d t h a t , and I 
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may be m i s t a k e n , b u t t h a t you a l l had d e c i d e d n o t 

t o f o l l o w t h a t p o s t u r e , w h i c h , when I was d o i n g 

Commission work, o c c u r r e d many t i m e s . I d i d n ' t 

d i s a g r e e w i t h h i m, he s a i d we j u s t f l a t r e f u s e t o 

do t h a t on t h e t h e o r y t h a t e v e r y b o d y w i l l want a 

Commission h e a r i n g , and I can u n d e r s t a n d t h a t . 

B u t - -

MR. STOVALL: W e l l , Mr. Losee, I'm 

f a m i l i a r w i t h t h e Commission's p o l i c y , Mr. 

LeMay's p o l i c y w i t h r e s p e c t t o r e f e r r i n g i t 

d i r e c t l y t o t h e Commission. I had no d i s c u s s i o n s 

w i t h Mr. LeMay on t h i s s p e c i f i c case, and t h e s e 

i s s u e s d i d n ' t come up. 

But a t t h i s t i m e I b e l i e v e , and I'm 

recommending t o t h e Exami n e r , t h a t any d e c i s i o n 

t h a t i s made, e i t h e r p r o c e d u r a l l y o r 

s u b s t a n t i v e l y , i s based s o l e l y on w h e t h e r o r n o t 

t h e r e i s an LMR d e s i g n a t i o n on t h e l a n d s or n o t . 

And I t h i n k t h a t i s t h e t h r e s h o l d q u e s t i o n t h a t 

t h e E x a m i n e r ' s g o t t o r e s o l v e t o c o n s i d e r t h e s e 

a p p l i c a t i o n s . 

MR. LOSEE: Okay. W e l l , l e t me ask 

t h i s q u e s t i o n . I t h i n k you can i m p l y t h a t t h e 

a p p l i c a t i o n r e q u e s t s an e x c e p t i o n , and i f n o t , we 

w o u l d so move t o amend i t . I f Mr. H i g h t h i n k s 
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t h a t he's p r e j u d i c e d o r h i s e v i d e n c e w o u l d be 

d i f f e r e n t i n l o o k i n g a t i t as t o w h e t h e r i t ' s an 

e x c e p t i o n t o 111-P or w h e t h e r i t ' s a d i r e c t 

a t t a c k on LMR, he can r e c i t e t h a t t o t h e 

D i v i s i o n , and t h e y can d e c i d e w h e t h e r t o c o n t i n u e 

i t so he can g e t h i s e v i d e n c e t o g e t h e r . 

MR. STOVALL: Are you s t i p u l a t i n g w i t h 

Mr. H i g h t h a t t h e r e i s an LMR f i l e d f o r t h i s 

area? 

MR. LOSEE: No, we're n o t . No, I'm 

n o t . 

MR. STOVALL: Then l e t ' s s o l v e t h a t 

p o i n t , because we d o n ' t need t o d e t e r m i n e w h e t h e r 

i t ' s an e x c e p t i o n u n t i l we d e c i d e w h e t h e r t h e r e ' s 

an LMR. 

MR. LOSEE: W e l l , y e s , b u t I'm t r y i n g 

t o p u t i t i n a p o s i t i o n t o go f o r w a r d . I f he 

wants t o p u t on h i s e v i d e n c e as t o w h e t h e r i t ' s 

an LMR, why we can r e s p o n d t o t h a t . But I have 

no p r o b l e m i n t h e a l t e r n a t i v e s a y i n g t h a t t h i s i s 

a r e q u e s t f o r an e x c e p t i o n . 

MR. STOVALL: And I guess my c o n c e r n 

i s , my s t r i c t r e a d i n g o f t h e r u l e says i t d o e s n ' t 

g i v e t h e D i v i s i o n any a b i l i t y t o d e a l w i t h an 

e x c e p t i on. 
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I w o u l d l i k e t o r e s o l v e t h e q u e s t i o n o f 

w h e t h e r o r n o t t h e r e i s an LMR f i r s t , b e f o r e we 

go any f u r t h e r , because t h a t — I t h i n k t h a t 

f l a v o r s t h e e n t i r e p r o c e e d i n g . I f t h e r e ' s no 

LMR, t h e n you d o n ' t need an e x c e p t i o n . I f 

t h e r e ' s an LMR, t h e n I guess we can r e a r g u e 

w h e t h e r o r n o t we can g r a n t you an e x c e p t i o n a t 

t h e D i v i s i o n l e v e l . 

MR. CARROLL: Mr. S t o v a l l , c o u l d Mr. 

Losee and I v i s i t w i t h c o - c o u n s e l h e r e j u s t two 

m i n u t e s j u s t h e r e a t t h e s i d e ? 

MR. STOVALL: I t h i n k t h a t w o u l d be a 

g r a n d i d e a . 

EXAMINER STOGNER: T h r e e - m i n u t e 

r e c e s s . 

[A r e c e s s was t a k e n . ] 

EXAMINER STOGNER: The h e a r i n g w i l l 

come t o o r d e r . Mr. Losee? 

MR. LOSEE: I t h i n k , a t t h i s t i m e , we 

o b j e c t t o any s t a t e m e n t o r any e v i d e n c e by New 

Mexico P o t a s h t h a t t h i s i s or i s n o t an LMR. We 

t h i n k t h e D i v i s i o n h e r e can w a l k down t h e h a l l o r 

up on t h e f i r s t f l o o r and check w i t h t h e S t a t e 

Land O f f i c e and see w h e t h e r o r n o t i t has been 

a p p r o v e d as an LMR by t h e S t a t e Land O f f i c e , and 
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t h a t t h a t ' s t h e p r o c e d u r e t h a t s h o u l d be f o l l o w e d 

r a t h e r t h a n t a k i n g s t a t e m e n t s . We s u s p e c t t h e y 

f i l e d i t , b u t t h e q u e s t i o n i s w h e t h e r o r n o t t h a t 

has been a p p r o v e d by t h e Land O f f i c e . 

We ask t h a t you r e c e s s f o r t h e few 

m i n u t e s i t t a k e s t o make t h a t d e t e r m i n a t i o n , and 

see i f t h e Land O f f i c e has a p p r o v e d i t o r has 

r e q u e s t e d a d d i t i o n a l d a t a f r o m them. 

EXAMINER STOGNER: Mr. H i g h , do you 

have any re s p o n s e ? 

MR. HIGH: We have a l e t t e r d a t e d 

J a n u a r y t h e 1 4 t h o f 1992 where we t r a n s m i t t e d t o 

t h e S t a t e Land O f f i c e and t h e BLM a new map, 

d e s i g n a t i n g t h i s a r e a as t h e LMR. I assume t h a t 

t h a t was r e c e i v e d by b o t h t h o s e p e o p l e . 

We were asked t o go f o r w a r d and we a r e 

r e a d y t o do so, and I d o n ' t know why Counsel 

w a n t s t o a d j o u r n and l e t you do s o m e t h i n g now. 

We can wrap t h i s w h o le t h i n g up i n f i v e m i n u t e s , 

and we're r e a d y t o do t h a t . 

MR. STOVALL: L e t me ask a c o u p l e o f 

q u e s t i o n s w i t h r e s p e c t t o t h a t , Mr. H i g h . Are 

you c o n t e n d i n g t h a t under t h e p r o v i s i o n s o f 

R - l l l - P t h a t a l l you have t o do t o d e s i g n a t e an 

LMR i s s u b m i t a map and say, " T h i s i s t h e LMR"? 
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MR. HIGH: Yes, s i r . 

MR. STOVALL: And once you've done 

t h a t - - A l l r i g h t , i f I r e a d , we're i n p a r a g r a p h 

G now on page 1 1 , R - l l l - P , I assume we a r e und e r 

t h e p r o v i s i o n w i t h r e s p e c t t o s u b p a r a g r a p h C t h a t 

y o u ' r e amending t h e LMR by f i l i n g a r e v i s e d 

d e s i g n a t i o n w i t h t h e SLO accompanied by t h e 

i n f o r m a t i o n r e f e r r e d t o i n S e c t i o n A above, and 

t h a t such amendment was f i l e d by J a n u a r y 3 1 s t , 

n e x t f o l l o w i n g t h e d a t e t h e d a t a became 

a v a i l a b l e , i s t h a t c o r r e c t ? 

MR. HIGH: T h a t ' s t h e p r o v i s i o n t h a t 

p r o v i d e s f o r an amendment o f an LMR, t h a t ' s 

c o r r e c t . 

MR. STOVALL: And you a r e amending an 

LMR, n o t d e s i g n a t i n g a new one, i s t h a t c o r r e c t ? 

New Mexico P o t a s h i s amending an e x i s t i n g LMR? 

MR. HIGH: We've had an LMR f o r y e a r s , 

and we've added some s t u f f t o i t . S e c t i o n 2 i s a 

new LMR added t o an o l d LMR. We're n o t amending 

a n y t h i n g i n S e c t i o n 2, i t ' s b e i n g added t o . 

MR. STOVALL: I assume t h a t a d d i n g 

a c r e a g e i s an amendment o f a d e s i g n a t e d LMR. I 

d o n ' t t h i n k i t m a t t e r s because t h e p r o c e d u r e i s 

t h e same e i t h e r way. 
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MR. LOSEE: Mr, S t o v a l l , I want t o 

a d d r e s s one o t h e r t h i n g , I d o n ' t t a k e i s s u e t h a t 

t h a t ' s e x a c t l y what New Mexico P o t a s h d i d , b u t I 

do s u g g e s t t h a t t h e S t a t e Land O f f i c e has asked 

f o r a d d i t i o n a l i n f o r m a t i o n b e f o r e t h e y a p p r o v e 

t h e LMR, and Mr. H i g h can a d d r e s s t h a t o r n o t . 

MR. STOVALL: W e l l , t h a t ' s k i n d o f 

where I'm g o i n g , Mr. Losee. I f y o u ' l l l e t me 

f i n i s h up w i t h Mr. H i g h h e r e , w e ' l l g e t t o y o u r 

q u e s t i o n s . 

Now, i f I go back t o S e c t i o n A—now, 

l e t me make s u r e t h a t I'm c o r r e c t . I t t a l k s 

a b o u t S e c t i o n A. Do you see where I'm l o o k i n g 

a t , Mr. H i g h , a t page 11? 

MR. HIGH: I d o n ' t know i f mine i s 

numbered t h e same h e r e . 

MR. STOVALL: Okay. S e c t i o n G ( c ) , and 

i t r e f e r s t o , "Must be accompanied by t h e 

i n f o r m a t i o n r e f e r r e d t o i n S e c t i o n A." You see 

what I'm s a y i n g ? 

MR. HIGH: T h a t ' s r i g h t , d e s i g n a t i o n o f 

t h e LMR. 

MR. STOVALL: C o r r e c t . Now, i f you go 

back h e r e t o G ( a ) , t h a t r e f e r s t o some 

i n f o r m a t i o n . I f you go t o S e c t i o n A, i t t a l k s 
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about o b j e c t i n g . 

Can we agr e e t h a t S e c t i o n A r e f e r r e d t 

i n ( c ) r e f e r s t o ( a ) , t h e i n f o r m a t i o n f o r f i l i n g 

o f a d e s i g n a t i o n o f LMR? T h i s i s g e t t i n g r e a l 

l a w y e r e s e . I'm s o r r y a b o u t t h a t , f o l k s . I n 

o t h e r w o r d s , G(a) s a y s , " I n f o r m a t i o n used by t h e 

p o t a s h l e s s e e i n i d e n t i f y i n g i t s LMR s h o u l d be 

f i l e d w i t h t h e BLM and SLO, b u t w i l l be 

c o n s i d e r e d p r i v i l e g e d and c o n f i d e n t i a l , " e t 

c e t e r a , e t c e t e r a . And i t t a l k s a b o u t t h e 

i n f o r m a t i o n , s h o w i n g t h a t i t ' s i n s u f f i c i e n t 

t h i c k n e s s and gra d e t o be m i n e a b l e . 

And t h e n , when you t r y t o r e a d t h e r u l 

as a w h o l e , you go on t o S e c t i o n B t h a t s a y s , 

" A u t h o r i z e d o f f i c e r s o f t h e SLO s h a l l r e v i e w t h e 

i n f o r m a t i o n s u b m i t t e d . Any d i s p u t e s between t h e 

BLM and p o t a s h l e s s e e " — t h a t ' s n o t a p p l i c a b l e 

h e r e because we're n o t t a l k i n g a b o u t g o i n g t o 

h e a r i n g under t h e C.F.R.--"the SLO has t o v e r i f y 

t h e i n f o r m a t i o n w h i c h s u p p o r t s t h e d e s i g n a t i o n . " 

Am I r e a d i n g t h a t c o r r e c t so f a r ? 

MR. HIGH: You're r e a d i n g i t c o r r e c t . 

I d o n ' t know, i n l o o k i n g a t t h i s , what i s b e i n g 

c l a i m e d has t o or does n o t have t o be f i l e d a t 

t h e S t a t e Land O f f i c e . We have t o f i l e a 
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d e s i g n a t i o n , God knows what t h a t i s , w i t h t h e 

BLM/SLO, and c l e a r l y t h e y have t h e r i g h t t o 

r e v i e w t h e i n f o r m a t i o n s u b m i t t e d , w h a t e v e r i s 

s u b m i t t e d . 

MR. STOVALL: Then you g e t down t o 

p a r a g r a p h ( d ) , and what I'm r e a l l y d r i v i n g 

a t — a n d we're g e t t i n g t o t h e r e a l c r u x o f t h e 

i s s u e — w h e n does t h a t LMR d e s i g n a t i o n become 

e f f e c t i v e ? I s i t a t t h e t i m e t h a t you s u b m i t a 

map s a y i n g " t h i s i s our LMR," or i s t h a t a t a 

t i m e , under p a r a g r a p h ( d ) , " a u t h o r i z e d o f f i c e r s 

o f t h e SLO s h a l l commit t h e d e s i g n a t e d LMR o f 

each p o t a s h l e s s e e t o a map o f s u i t a b l e s c a l e and 

r e v i s e t h e maps t o r e f l e c t t h e l a t e s t 

amendments"? 

Now, i f I'm g o i n g t o go u p s t a i r s and 

ask t h e S t a t e Land O f f i c e w h e t h e r t h i s i s an LMR, 

wha t ' s y o u r i n t e r p r e t a t i o n o f what t h e y s h o u l d be 

t e l l i n g me so t h a t I know what t o ask them? 

MR. HIGH: I f t h e y have r e c e i v e d a 

l e t t e r f r o m a p o t a s h l e s s e e s a y i n g " T h i s a r e a i s 

w i t h i n o u r d e s i g n a t e d LMR," t h a t ' s a l l t h a t ' s 

r e q u i r e d f o r R - l l l - P , i n my j u d g m e n t . 

MR. STOVALL: What i f t h e SLO s a y s , "We 

d o n ' t t h i n k i t i s . We d o n ' t t h i n k you've 
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s u p p o r t e d t h a t d e s i g n a t i o n " ? 

MR. HIGH: They c l e a r l y have t h e r i g h t 

t o do t h a t . And t h a t ' s e x a c t l y t h e mechanism 

t h a t was s e t up i n R - l l l - P . 

MR. STOVALL: I s i t w i t h i n an LMR 

d u r i n g t h a t t i m e w h i l e you a r e p r o v i d i n g t h a t 

i n f o r m a t i o n ? 

MR. HIGH: I t i s . They say, "Show us 

y o u r s t u f f . " I f t h e y choose t o do so, t h e y can 

say, "Show me y o u r s t u f f , " Then we have t o come 

f o r w a r d , o n l y i f t h e y r e q u e s t us t o do so, and 

g i v e them t h e i n f o r m a t i o n t h e y r e q u e s t . And I ' l l 

t e l l you we d i d t h a t i n t h i s case. 

We f i l e d w i t h t h e S t a t e Land O f f i c e a 

map d e s i g n a t i n g S e c t i o n 2 w i t h i n our LMR. They 

s a i d , "You've g o t t o g i v e us some more s t u f f . " 

We d i d t h a t . 

MR. STOVALL: Mr. H i g h , i f I go 

u p s t a i r s and ask t h e S t a t e Land O f f i c e and t h e 

Examiner goes up and s a y s , " I s S e c t i o n 2 w i t h i n 

t h e LMR?" and t h e y say "yes" o r "no," i s t h a t t h e 

d e t e r m i n a t i o n t h a t we're g o i n g t o r e l y on he r e ? 

MR. HIGH: No, n o t p h r a s e d t h a t way. I 

w o u l d go up and ask them, " D i d you r e c e i v e a 

l e t t e r f r o m New Mexico P o t a s h ? " 
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MR. STOVALL: No, s i r . I'm now g o i n g 

down t o p a r a g r a p h ( 3 ) under ( G ) . "The D i v i s i o n 

w i l l a s c e r t a i n f r o m t h e BLM or SLO t h a t t h e 

l o c a t i o n i s n o t w i t h i n t h e LMR a r e a , " o r 

c o n v e r s e l y t h a t i t i s . 

That seems t o me t h a t I j u s t go up and 

say, " I s t h i s a p p l i c a t i o n w i t h i n an LMR?" And 

t h a t ' s how t h e OCD makes a d e t e r m i n a t i o n w h e t h e r 

i t ' s w i t h i n t h e LMR. Do you d i s a g r e e w i t h t h a t ? 

MR. HIGH: I a g r e e you have t o go up 

and do t h a t . 

MR. STOVALL: So we d o n ' t d e t e r m i n e 

w h e t h e r t h e SLO has p r o p e r l y c a l l e d i t an LMR or 

n o t . We j u s t ask them, " I s t h i s an LMR or i s i t 

n o t , " i s t h a t c o r r e c t ? 

MR. HIGH: I f you want t o do t h a t . 

I'm n o t s u r e I'm w i l l i n g t o s t a n d h e r e and t e l l 

y ou I w i l l a g r e e t o a l l o w t h e S t a t e Land O f f i c e 

t o d e c i d e t h e s e i s s u e s we're t a l k i n g a b o u t . 

For example, does i t become 

a u t o m a t i c a l l y an LMR when, we f i l e i t ? 

MR. STOVALL: Who does d e c i d e i t , Mr. 

High? 

MR. HIGH: R - l l l - P s e t s f o r t h t h e 

p r o v i s i o n s . We're r e q u i r e d t o d e s i g n a t e an LMR. 
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We have done t h a t w i t h t h e S t a t e Land O f f i c e . 

MR. STOVALL: But t h a t ' s n o t a l l i t 

says . 

MR. HIGH: I u n d e r s t a n d t h a t . I t a l s o 

says t h a t t h e y can v e r i f y , and t h e y d o n ' t have t o 

a c c e p t i t . I f t h e y d o n ' t , we s u b m i t a d d i t i o n a l 

i n f o r m a t i o n . 

MR. STOVALL: A l l r i g h t . Okay. 

MR. HIGH: A l l I'm s a y i n g i s , I d o n ' t 

know t h e words t h e y ' r e g o i n g t o t e l l y o u , and I'm 

n o t g o i n g t o t e l l you i n advance I ' l l a c c e p t 

t h e i r w o r d s. I ' l l t e l l you t h a t we have done 

e v e r y t h i n g we b e l i e v e we had t o do under R - l l l - P 

i n c o n n e c t i o n w i t h t h e S t a t e Land O f f i c e . I 

d o n ' t know what t h e y ' r e g o i n g t o t e l l y o u , b u t as 

f a r as we're c o n c e r n e d we've done e v e r y t h i n g 

we're r e q u i r e d by R - l l l - P t o do and t o f i l e w i t h 

t h e S t a t e Land O f f i c e . 

I d o n ' t know what k i n d o f i n t e r n a l 

p r o c e d u r e s t h e y ' v e s e t up, i f any, w i t h r e s p e c t 

t o p r o c e s s i n g t h e s e . I d o n ' t know how t h e y mark 

them w i t h r e s p e c t t o c o n f i d e n t i a l i t y . I d o n ' t 

even know i f t h e y l o o k a t them. A l l I'm s a y i n g 

i s , I'm p e r f e c t l y w i l l i n g t o go up t o t h e S t a t e 

Land O f f i c e , and y o u ' r e g o i n g t o f i n d our 
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documents up t h e r e . I d o n ' t know what t h e y ' r e 

g o i n g t o t e l l you w i t h w o r d s , and I'm n o t g o i n g 

t o t e l l you i n advance t h a t I ' l l a g r e e w i t h t h e 

words t h e y ' r e g o i n g t o use. But our s t u f f i s up 

t h e r e . 

MR. STOVALL: My Exam i n e r , my 

rec o m m e n d a t i o n i s , based upon t h e r e a d i n g o f t h i s 

s e c t i o n , t h a t t h e OCD does n o t have t h e a u t h o r i t y 

t o d e t e r m i n e w h e t h e r or n o t s o m e t h i n g i s w i t h i n 

t h e LMR. 

That a u t h o r i t y i s , under Rule R - l l l - P , 

v e s t e d w i t h t h e l a n d a g e n c i e s , and i n t h e case o f 

S e c t i o n 2 t h e S t a t e Land O f f i c e . T h e r e f o r e , I 

recommend t h a t you and I and c o u n s e l f o r t h e 

p a r t i e s i n t h i s case go ;o t h e S t a t e Land O f f i c e 

and ask them w h e t h e r t h i s i s LMR or n o t , and t h a t 

t h e i r d e t e r m i n a t i o n i s t h e d e t e r m i n a t i o n upon 

w h i c h t h i s D i v i s i o n r e l i e s , because we c a n ' t make 

t h a t d e t e r m i n a t i o n . 

EXAMINER STOGNER: I w i l l go one s t e p 

f u r t h e r . I f an LMR i s up t h e r e p r e v i o u s , we a l s o 

have t o c o n t e n d w i t h t h e b u f f e r zone. L e t ' s keep 

t h a t i n mind, and t h a t i s c o v e r e d under — I d o n ' t 

know who numbered t h e s e , (G) (3) ( a ) and (b) . 

MR. STOVALL: So w e ' l l t a k e a n o t h e r 
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r e c e s s . D i d you want t o make t h i s a l u n c h 

r e c e s s ? 

EXAMINER STOGNER: L e t ' s make t h i s a 

l u n c h r e c e s s , and w e ' l l r e c o n v e n e a t one 

o ' c l o c k . I s t h a t s u f f i c i e n t ? Okay. We're i n 

r e c e s s u n t i l one o ' c l o c k . 

(The noon r e c e s s was t a k e n . ) 

EXAMINER STOGNER: T h i s h e a r i n g w i l l 

come t o o r d e r . Mr. S t o v a l l ? 

MR. STOVALL: Oh, t h a n k s , Mr. S t o g n e r . 

W e l l , o f f t h e r e c o r d and d u r i n g t h e noon r e c e s s , 

we met w i t h r e p r e s e n t a t i v e s o f t h e S t a t e Land 

O f f i c e who a d v i s e d us as t o t h e s t a t u s o f 

t h e — w e 1 1 1 r e f e r t o i t as t h e amendment t o t h e 

New Mexico LMR p o t a s h . 

The i n f o r m a t i o n we were p r o v i d e d w i t h 

s t a t e s t h a t New Mexico P o t a s h f i l e d an amended 

LMR map, t h a t t h e S t a t e Land O f f i c e had made a 

d e t e r m i n a t i o n o r a t l e a s t made an i n q u i r y , s a i d 

" T h i s map i s n o t s u p p o r t e d by s u f f i c i e n t d a t a a t 

t h i s t i m e . P l e a s e p r o v i d e us w i t h t h e 

i n f o r m a t i o n , " and t h a t t h e y ' v e n o t a c c e p t e d t h a t 

LMR as an e s t a b l i s h e d LMR a t t h i s t i m e . That LMR 

w o u l d i n c l u d e a l l o f S e c t i o n 2. 

Mr. E x a m i n e r , t h e r e f o r e I recommend 
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t h a t t h e p r e l i m i n a r y t h r e s h o l d d e t e r m i n a t i o n be 

t h a t t h e r e i s n o t an e x i s t i n g and e s t a b l i s h e d LMR 

i n S e c t i o n 2. P a r t o f t h e r a t i o n a l e b e h i n d t h a t 

i s t h a t t h e r e needs t o be some s o r t o f p r o c e s s i n 

o r d e r f o r t h i s Order t o be v a l i d . The s i m p l e 

f i l i n g o f an LMR by a m i n i n g company, w h i c h w o u l d 

have t h e e f f e c t o f p r e v e n t i n g an o i l and gas 

o p e r a t o r f r o m access t o . h e i r p r o p e r t y , w h i c h 

w o u l d n o t be s u b j e c t t o some check i n t h e p r o c e s s 

o f b e i n g a p p r o v e d , w o u l d amount t o , i n e f f e c t , a 

t a k i n g o f t h e p r o p e r t y by t h e m i n i n g company 

w i t h o u t any s o r t o f p r o c e s s a t a l l . 

T h e r e f o r e , i n o r d e r t o make t h e p r o c e s s 

v a l i d , t h e a c t i o n by t h e S t a t e Land O f f i c e i n 

r e v i e w i n g t h e LMR d e s i g n a t i o n and t h e s u p p o r t i n g 

d a t a i n v o l v e d i n t h a t , i s t h e n e c e s s a r y r e v i e w , 

and u n t i l t h e y have c o m p l e t e d t h a t r e v i e w and 

a c c e p t e d t h e LMR as b e i n g j u s t i f i e d by t h e 

t e c h n i c a l e v i d e n c e , I b e l i e v e t h a t t h e y do n o t 

have an LMR a p p r o v e d w i t h i n t h e S t a t e Land 

O f f i c e . And t h a t i s my r e c o m m e n d a t i o n . 

EXAMINER STOGNER: Thank y o u , Mr. 

S t o v a l l . 

MR. HIGH: Excuse me, Mr. Examiner, may 

I speak t o t h a t b e f o r e t h e Examiner r u l e s ? 
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EXAMINER STOGNER: Mr. High? 

MR. HIGH: Thank you. Mr. Exami n e r , I 

j u s t want t o p o i n t o u t t h a t d e s p i t e t h e 

rec o m m e n d a t i o n f r o m C o u n s e l , t h e r e q u i r e m e n t s o f 

R - l l l - P , I b e l i e v e , speak f o r t h e m s e l v e s . 

R - l l l - P , S e c t i o n G, says how LMRs a r e 

d e t e r m i n e d . I t says t h a t t h e p o t a s h l e s s e e w i l l 

f i l e a d e s i g n a t i o n . I t d o e s n ' t say what has t o 

be i n c l u d e d , i t says a d e s i g n a t i o n . " I t s h a l l 

f i l e a d e s i g n a t i o n o f t h e p o t a s h d e p o s i t s , " n o t 

c o n s i d e r e d by t h e S t a t e Land O f f i c e , " c o n s i d e r e d 

by t h e p o t a s h l e s s e e t o be i t s L i f e o f Mine 

R e s e r v e s . " 

We have c o m p l i e d w i t h t h a t p a r t o f 

R - l l l - P . S e c t i o n R - l l l - P ( G ) ( c ) s a y s , i f we want 

t o change t h a t d e s i g n a t i o n , we a g a i n f i l e a 

r e v i s e d d e s i g n a t i o n . I t d o e s n ' t say what we have 

t o i n c l u d e , j u s t a d e s i g n a t i o n . We have done 

t h a t . We have c o m p l i e d w i t h t h e o b l i g a t i o n under 

s u b p a r a g r a p h ( c ) . 

We have s u b m i t t e d t o t h e S t a t e Land 

O f f i c e i n f o r m a t i o n i n s u p p o r t o f t h a t . We have 

s u b m i t t e d a l l i n f o r m a t i o n r e q u e s t e d by t h e S t a t e 

Land O f f i c e . There i s n o t h i n g e l s e l e f t f o r New 

Mexico P o t a s h t o do or t h a t i t can do, under 
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R - l l l - P , t o g e t t h i s t o be an LMR. We have 

c o m p l i e d w i t h R - l l l - P . T h e r e f o r e , S e c t i o n 2 i s 

an LMR. 

The S t a t e Land O f f i c e may have some 

q u e s t i o n s a b o u t i t , b u t R - l l l - P ( G ) ( b ) says t h a t 

" A u t h o r i z e d o f f i c e r s o f t h e S t a t e Land O f f i c e 

s h a l l r e v i e w t h e i n f o r m a t i o n s u b m i t t e d by each 

p o t a s h l e s s e e i n s u p p o r t o f i t s LMR d e s i g n a t i o n 

on t h e i r r e s p e c t i v e l a n d s and v e r i f y upon 

r e q u e s t , " n o t a p p r o v e , "and v e r i f y upon r e q u e s t 

t h a t t h e d a t a used by t h e p o t a s h l e s s e e , " and 

we've g i v e n t h a t t o t h e S t a t e Land O f f i c e , " t h a t 

t h e d a t a used by t h e p o t a s h l e s s e e i n 

e s t a b l i s h i n g t h e b o u n d a r i e s o f i t s LMR i s 

c o n s i s t e n t w i t h d a t a a v a i l a b l e t o t h e BLM and 

SLO . " 

The f u n c t i o n o:? t h e S t a t e Land O f f i c e 

i s n o t t o a p p r o v e o r d i s a p p r o v e . I t i s t o 

r e c e i v e i n f o r m a t i o n t h a t we use, i n o u r j u d g m e n t , 

t o d e s i g n a t e s o m e t h i n g an LMR and t o see w h e t h e r 

i t ' s c o n s i s t e n t w i t h t h e d a t a i t has. The S t a t e 

Land O f f i c e has a v a i l a b l e t o i t t h e gamma l o g s 

f r o m o t h e r w e l l s i n t h a t a r e a , and t h e i n t e n t o f 

R - l l l - P was t o say, okay, New Mexico P o t a s h has 

s u b m i t t e d i n f o r m a t i o n s a y i n g t h a t t h e r e ' s a 
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c e r t a i n h e i g h t and grad e o f p o t a s h i n t h i s 

p a r t i c u l a r a r e a . 

The S t a t e Land O f f i c e has a v a i l a b l e t o 

i t t h e gamma l o g s and o t h e r i n f o r m a t i o n s h o w i n g 

t h e g r a d e s o f p o t a s h i n p a r t i c u l a r a r e a s . They 

can v e r i f y and compare what we g i v e them w i t h 

what t h e y have a v a i l a b l e , and t o v e r i f y and keep 

us h o n e s t as t o w h e t h e r or n o t we've d e s i g n a t e d 

s o m e t h i n g t h a t has a g r a d e , a p o t a s h t h a t we can 

mine. T h a t ' s t h e f u n c t i o n o f t h e S t a t e Land 

O f f i c e . 

There i s n o t h i n g i n R - l l l - P t h a t says 

t h e y w i l l a p p r o v e o r d i s a p p r o v e , and I s u b m i t t o 

you t h a t i n t h e absence o f t h a t , t h a t t h e mere 

f i l i n g o f a d e s i g n a t i o n as we have done i n t h i s 

case, c a r r i e s w i t h i t a t l e a s t a p r e s u m p t i o n t h a t 

t h a t a r e a d e s i g n a t e d i s , i n f a c t , an LMR. 

We have s u p p l i e d e v e r y t h i n g asked o f us 

by t h e S t a t e Land O f f i c e . T h e r e ' s n o t h i n g t o 

ap p r o v e o r d i s a p p r o v e . T h e r e ' s no mechanism f o r 

t h a t . T h e r e ' s a p r e s u m p t i o n . And t h a t 

p r e s u m p t i o n has n o t been r e b u t t e d because t h e 

S t a t e Land O f f i c e has n o t i n f o r m e d New Mexico 

P o t a s h t h a t i t s d e s i g n a t i o n i s r e j e c t e d . 

T h e r e ' s been no c o m m u n i c a t i o n f r o m t h e 
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S t a t e Land O f f i c e t h a t our d e s i g n a t i o n has been 

r e j e c t e d , and I w o u l d ask t h e Examiner t o 

c o n s i d e r t h a t , and I w o u l d ask even Counsel t o 

r e c o n s i d e r h i s r e c o m m e n d a t i o n . Thank you. 

EXAMINER STOGNER: Mr. Losee, I'm 

assuming you want t o say s o m e t h i n g ? 

MR. LOSEE: W e l l , two t h i n g s . F i r s t , 

an o b s e r v a t i o n . We o b j e c t t o t h e a b i l i t y o f t h e 

p o t a s h company t o u n i l a t e r a l l y d e p r i v e us o f our 

o i l and gas r i g h t s by s i m p l y f i l i n g a map w h i c h 

t h e y say nobody has t h e r i g h t t o a p p r o v e . 

I t h i n k s u b s e c t i o n D o f R - l l l - P 

c o n f i r m s t h a t t h a t ' s a f u n c t i o n o f t h e S t a t e Land 

O f f i c e as w e l l as t h e BLM, when t h e y ' r e s a t i s f i e d 

t h e y ' r e c o m m i t t e d t o i n c r e a s i n g i t as a map. 

But t h e f i r s t t h i n g , I d o n ' t t h i n k t h a t 

111-P e v e r e n v i s i o n e d t h a t t h e p o t a s h company 

c o u l d make a u n i l a t e r a l d e s i g n a t i o n w i t h o u t 

anybody h a v i n g t h e i r r i g h t t o a p p r o v e or 

d i s a p p r o v e , and t h e o n l y p u r p o s e o f u s i n g t h e 

word " v e r i f y " i s t o v e r i f y , n o t t h e d a t a , b u t t h e 

d e t e r m i n a t i o n , i f you p l e a s e , o f w h e t h e r t h e r e ' s 

c o m m e r c i a l p o t a s h . 

S e c o n d l y , I w o u l d c a l l t h e Exa m i n e r ' s 

a t t e n t i o n t o t h e f a c t t h a t t h e LMR d e s i g n a t i o n 
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was n o t f i l e d u n t i l J a n u a r y o f 1992, and t h r e e o 

t h e f o u r a p p l i c a t i o n s i n t h i s case were f i l e d 

w i t h t h e O i l C o n s e r v a t i o n D i v i s i o n on December 1 

1991 . 

The p o t a s h companies were g i v e n n o t i c e 

on November o f 1991 t h a t we had s t a k e d our 

l o c a t i o n , and t h e a p p l i c a t i o n s were f i l e d w i t h 

t h e D i v i s i o n on December 1, 1991, two i n t h e 

n o r t h e a s t q u a r t e r , t h e Graham 3 and 4 were b o t h 

f i l e d on December 1 o f 19 9 1 . The F l o r a No. 1 i s 

one o f t h e two w e l l s i n t h e e a s t h a 1 f / s o u t h w e s t . 

And I w o u l d s u b m i t i f t h e r e ' s any q u e s t i o n a b o u t 

when t h e d e s i g n a t i o n was made, t h a t t h e t i m e i n 

w h i c h t h e d e t e r m i n a t i o n i s t o be made as t o 

w h e t h e r t h e r e i s o r i s r o t an LMR comes on t h e 

d a t e on w h i c h t h e o i l o p e r a t o r f i l e s h i s 

a p p l i c a t i o n s f o r a permit: t o d r i l l . 

And under t h a t t h e o r y , t h e p o t a s h 

companies d i d n o t o b j e c t u n t i l sometime i n 

J a n u a r y o f 9 1 , d i d n ' t f i l e t h e i r LMR d e s i g n a t i o n 

u n t i l t h e n , and under Rule 111-P, t h e D i v i s i o n 

s h o u l d a p p r o v e , c l e a r l y , t h e w e l l o u t s i d e o f t h e 

b u f f e r zone t h a t was f i l e d - - w h i c h was t h e F l o r a 

No . 1 . 

I t was f i l e d on December 1, n o t i c e was 
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g i v e n t o them about November 24, t h e y d i d n ' t 

o b j e c t w i t h i n t h e 20-day p e r i o d , and t h a t APD 

s h o u l d be a p p r o v e d . 

The Graham 3 and 4 were w i t h i n t h e 

b u f f e r zone. As I u n d e r s t a n d i t , t h e LMR c o v e r e d 

S e c t i o n 35 and t h e t o w n s h i p above t h i s , and t h o s e 

two w e l l s , t h e a p p l i c a t i o n s on t h e Graham 3 and 

4, were a l s o f i l e d on December 1, 1991, w h i c h 

p r e c e d e d , by about 45 day s , t h e u n i l a t e r a l 

d e s i g n a t i o n by t h e p o t a s h company o f an LMR. 

And t h e p o t a s h company's n o t h a v i n g 

o b j e c t e d w i t h i n t h e 20-day p e r i o d p r o v i d e d i n 

Rule 111-P, t h o s e two a p p l i c a t i o n s s h o u l d be 

a p p r o v e d i n t h e e a s t h a l f / n o r t h e a s t . 

The t i m e f o r w h i c h t h e y were t o o b j e c t 

has e x p i r e d , and t h o s e two a p p l i c a t i o n s s h o u l d be 

a p p r o v e d . The o n l y one t h a t i s p r o p e r l y i n 

q u e s t i o n i s t h e F l o r a 2, w h i c h was f i l e d on 

J a n u a r y 24, 1992, and t h a t i s one o f t h e w e l l s 

o u t s i d e o f t h e b u f f e r zone o r i g i n a l l y . 

I s u b m i t , as f a r as t h a t w e l l i s 

c o n c e r n e d , t h a t t h e S t a t e Land O f f i c e has r e a l l y 

n o t a p p r o v e d t h e d e s i g n a t i o n , so i t i s o u t s i d e o f 

an LMR and i t s h o u l d be a p p r o v e d . 

My ar g u m e n t , i f I d o n ' t make i t c l e a r , 
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Mr. S t o v a l l , i s t h a t we f i l e d one t h a t was 

o u t s i d e o f t h e b u f f e r zone 45 days p r i o r t o t h e 

t i m e t h e y made t h e i r d e s i g n a t i o n o f an LMR. We 

f i l e d i t w i t h t h e D i v i s i o n ' s o f f i c e i n A r t e s i a 

and t h a t one, on i t s f a c e , s h o u l d be a p p r o v e d , 

because t h e f i l i n g d a t e o f t h a t a p p l i c a t i o n , o r 

p e r m i t t o d r i l l , i s t h e t i m e a t w h i c h t h e 

d e t e r m i n a t i o n s h o u l d be made on w h e t h e r t h e r e i s 

or i s n ' t an LMR. 

R e g a r d l e s s o f Mr. H i g h ' s argument t h a t 

t h e d e s i g n a t i o n c r e a t e s t h e LMR, even assuming 

t h a t argument i s c o r r e c t , w h i c h I do n o t , I t h i n k 

t h e S t a t e Land O f f i c e has t o s e r v e a f u n c t i o n i n 

t h i s , b u t t h a t a p p l i c a t i o n s h o u l d be a p p r o v e d . 

I t was o u t s i d e o f t h e b u f f e r zone. We gave them 

n o t i c e because t h e o f f i c e asked us t o g i v e them 

n o t i c e . They d i d n ' t f i l e any o b j e c t i o n u n t i l up 

i n J a n u a r y . 

The o t h e r two w e l l s i n t h e e a s t h a l f o f 

t h e n o r t h e a s t , t h e Graham w e l l s , were a l s o f i l e d 

on December 1, some 45 days b e f o r e t h e LMR was 

d e s i g n a t e d . We gave n o t i c e t o t h e p o t a s h company 

a c t u a l l y back a b o u t 10 days b e f o r e t h a t , on 

November 24, and we d i d n o t r e c e i v e an o b j e c t i o n 

on t h o s e w e l l s u n t i l J a n u a r y . The 20-day p e r i o d 
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had e l a p s e d i n w h i c h t h e y had a r i g h t t o o b j e c t 

t o t h o s e a p p l i c a t i o n s , and we t h i n k t h e y s h o u l d 

be a p p r o v e d , w i t h o u t r e g a r d t o when t h e r e was a 

d e s i g n a t i o n o f an LMR. 

The o n l y one t h a t does n o t come w i t h i n 

t h a t f i l i n g r e q u i r e m e n t i s t h e F l o r a No. 2, w h i c h 

i s a w e l l i n t h e s o u t h w e s t q u a r t e r . I say t h a t 

i f t h e r e ' s no d e s i g n a t i o n , t h a t ' s o u t s i d e o f t h e 

b u f f e r zone, and i t s h o u l d be a p p r o v e d . 

MR. STOVALL: L e t me r e s p o n d t o t h e 

ar g u m e n t s . I'm p a r t i c u l a r l y c o n c e r n e d a b o u t t h e 

argument o f Mr. H i g h , s o m e t h i n g a b o u t t h e 

p r o v i d i n g i n f o r m a t i o n t o v e r i f y t h a t t h e r e i s , i n 

f a c t , m i n e r a l s t h a t a r e c o m m e r c i a l l y m i n e a b l e o r 

p r o b a b l y m i n e a b l e . 

My c o n c e r n , Mr, Examiner, i s w i t h 

p r o t e c t i n g t h e i n t e g r i t y o f R - l l l - P . I'm v e r y 

c o n c e r n e d t h a t i f t h a t r e v i e w p r o c e s s , 

v e r i f i c a t i o n p r o c e s s , a p p r o v a l p r o c e s s , w h a t e v e r 

you c a l l i t a t t h e S t a t e Land O f f i c e d o e s n ' t have 

some s i g n i f i c a n c e , t h a t i f Mr. H i g h ' s a p p r o a c h i s 

c o r r e c t t h a t a l l a mine o p e r a t o r needs t o do i s 

f i l e an LMR, and t h a t can deny an o i l and gas 

o p e r a t o r t h e r i g h t t o go a f t e r h i s p r o p e r t y , h i s 

m i n e r a l s , t h e n , i n f a c t , t h a t w o u l d c e r t a i n l y 
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s u b j e c t R - l l l - P t o a c o n s t i t u t i o n a l c h a l l e n g e . 

I b e l i e v e i t ' s my o b l i g a t i o n , as 

c o u n s e l t o t h e D i v i s i o n , t o t r y t o p r e s e r v e t h e 

i n t e g r i t y o f t h e r u l e and t o i n t e r p r e t t h e r u l e 

i n such a way t h a t w i l l make i t C o n s t i t u t i o n a l l y 

d e f e n s i b l e . 

By i n t e r p r e t i n g t h e Land O f f i c e ' s 

c o m m u n i c a t i o n t o New Mexico P o t a s h r e q u e s t i n g 

a d d i t i o n a l i n f o r m a t i o n and s a y i n g t h e y have no 

b a s i s upon w h i c h t o assume i t i s n o t a r b i t r a r y 

and c a p r i c i o u s o r s o m e t h i n g t o t h a t e f f e c t , t h a t 

i n f a c t t h e r e i s no LMR and t h e n t h e i n t e g r i t y o f 

R - l l l - P can be b e s t a p p r o v e d . 

The q u e s t i o n o f t h e b u f f e r zone w e l l s 

i s d i f f e r e n t t h a n t h e e x i s t i n g LMR i n S e c t i o n 

35. I t h i n k t h e r u l e , s u b p a r a g r a p h (3) under 

( G ) ( e ) , i s g o v e r n e d by t h e r u l e w h i c h r e q u i r e s 

a g r e e m e n t s . 

So any w e l l s w i t h i n t h e b u f f e r zone o f 

t h e e x i s t i n g LMR w h i c h e x i s t s i n S e c t i o n 35, we 

t h i n k i s n o t i n q u e s t i o n . I t h i n k t h o s e can o n l y 

be a p p r o v e d w i t h t h e agreement o f t h e l e s s o r and 

t h e l e s s e e s . I t h i n k t h e i s s u e o f any w e l l s and 

a p p l i c a t i o n o u t s i d e o f t h e b u f f e r zone a r e 

s u b j e c t t o h e a r i n g t h i s a f t e r n o o n by t h e 
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Examiner. 

And t h a t i s my re c o m m e n d a t i o n based 

upon my i n t e r p r e t a t i o n o f a l l t h e i n f o r m a t i o n 

we've g a t h e r e d t o d a y . 

EXAMINER STOGNER: Mr. Losee? 

MR. LOSEE: I w o u l d l i k e t o a d d r e s s t h e 

l a s t p h r a s e . I agr e e w i t h y o u r i n t e r p r e t a t i o n o f 

t h e b u f f e r zone and t h e s e w e l l s a r e 

w i t h i n — a l t h o u g h I d o n ' t t h i n k t h a t was p r o b a b l y 

t h e i n t e n t i o n t h e r e - - t h e y ' r e under what's 

c l a s s i f i e d as a deep w e l l even t h o u g h Delaware 

w e l l s a r e about 7000 f e e t , I s u g g e s t t o you t h a t 

t h e w e l l s t h a t were o u t s i d e o f t h e b u f f e r zone a t 

t h e t i m e t h e y were f i l e d s h o u l d have been 

a p p r o v e d . 

And, as I p o i n t o u t , t h a t t h a t i s t r u e 

o f t h e F l o r a No. 1 w e l l i n t h e s o u t h w e s t 

q u a r t e r . I t ' s o v e r a h a l f a m i l e below t h e 

d e s i g n a t i o n - -

MR. STOVALL: L e t ' s a s s o c i a t e t h e s e 

w i t h cases so we can d e c i d e w h i c h ones we're 

d e a l i n g w i t h h e r e , Mr. Losee. Can we do t h a t ? 

That a p p e a r s t o be 10448. i s t h a t c o r r e c t ? 

MR. LOSEE: I guess t h e n o t i c e d o e s n ' t 

t e l l us what t h e y a r e . 
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MR. STOVALL: S o u t h e a s t / s o u t h w e s t o f 

S e c t i o n 2, i s t h a t c o r r e c t ? 

MR. LOSEE: I t h i n k t h a t ' s r i g h t , b u t 

l e t ' s make s u r e . 

MR. CARROLL: The F l o r a AKF " S t a t e " No. 

1 w e l l i s Case No. 10448. And t h e F l o r a AKF 

" S t a t e " No. 2 w e l l i s Case No. 10449. 

MR. LOSEE: My argument i s a p p l y i n g t o 

t h e F l o r a No. 1, w h i c h i s Case 10448. There was 

no p r o t e s t f i l e d w i t h i n t h e 20-day p e r i o d . I t ' s 

o u t s i d e o f t h e b u f f e r zone. The a p p l i c a t i o n was 

f i l e d on December 1, 1991, 45 days b e f o r e t h e 

d e s i g n a t i o n was made and 10 days b e f o r e t h e y 

s t a r t e d t h e c o r e h o l e . 

MR. STOVALL: You're s a y i n g t h a t t h a t 

s h o u l d be a d m i n i s t r a t i v e l y a p p r o v e d by t h e 

d i s t r i c t o f f i c e ? 

MR. LOSEE: Yes, t h a t ' s c o r r e c t . Yes, 

i t s h o u l d have been a p p r o v e d i n t h e f i r s t p l a c e . 

I t h i n k t h a t ' s t h e o n l y r e a d i n g you can g i v e o f 

111-P ( G ) ( 3 ) - - n o , ( G ) ( E } ( 3 ) ( b ) . L i t t l e "b" i s 

t h e h a l f - m i l e . I t ' s o u t s i d e o f t h e (a) and ( b ) , 

t h e w e l l l o c a t i o n i s , so we're a h a l f - m i l e . 

MR. STOVALL: We're g i v i n g new meaning 

t o t h e t e r m a l p h a b e t soup, a r e n ' t we? 
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MR. LOSEE: Yes, we a r e , f r o m c a p i t a l 

A's t o l i t t l e a's, Mr. S t o v a l l . 

MR. STOVALL: How w o u l d you s u g g e s t 

t h a t t h a t , p r o c e d u r a l l y , be h a n d l e d , Mr. Losee? 

MR. LOSEE: That t h e Examiner i n s t r u c t 

Mr. W i l l i a m s i n t h e A r t e s i a o f f i c e t o a p p r o v e i t , 

and t h o s e i n s t r u c t i o n s w i l l e i t h e r d i s m i s s t h e 

case o r c o n t i n u e i t u n t i l t h e a p p r o v a l i s 

g r a n t e d . 

MR. STOVALL: Mr. H i g h , w i t h r e s p e c t t o 

1 0 4 4 8 — w e l l , I guess what we need t o do i s g e t a 

r u l i n g f r o m t h e Examiner f i r s t , and we've n o t y e t 

g o t t e n t h a t on t h e LMR i s s u e . We've moved ahead 

o f him a l i t t l e b i t on t h i s one. I t h i n k we need 

t o go back and g e t a d e t e r m i n a t i o n on t h e LMR. 

EXAMINER STOGNER: At t h i s t i m e , I was 

a t t h e m e e t i n g t h a t Mr. S t o v a l l a l l u d e d t o , I 

c o n c u r w i t h h i s re c o m m e n d a t i o n s a t t h i s t i m e . 

And a l s o t h e two w e l l s , t h e Graham 3 

and 4, w h i c h i s Case 10446 and 10447, a r e 

d e f i n i t e l y w i t h i n a h a l f - m i l e o f t h e LMR 

d e s i g n a t e d i n J a n u a r y , t h a t was i n e f f e c t a t t h a t 

t i m e , and p u r s u a n t t o t h e w o r d i n g o f (G) (E) (3) , 

"Any a p p l i c a t i o n t o d r i l l i n an LMR a r e a , 

i n c l u d i n g b u f f e r zones, can be a p p r o v e d o n l y by 
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m u t u a l agreement o f l e s s o r and l e s s e e s o f b o t h 

p o t a s h and o i l and gas i n t e r e s t s , " I ' l l ask one 

l a s t t i m e , Mr. H i g h , do you g i v e t h a t 

a u t h o r i z a t i o n a t t h i s t i m e ? 

MR. HIGH: I'm s o r r y , Mr. Examiner, I 

was r e a d i n g some d a t e s . 

EXAMINER STOGNER: The Graham 3 and 4, 

I assume t h a t New Mexico P o t a s h s t i l l o b j e c t s t o 

th o s e ? 

MR. HIGH: Yes, we do, Mr. Examiner. 

EXAMINER STOGNER: Case 10446 and 10447 

w i l l be d i s m i s s e d a t t h i s t i m e . 

Now, s i n c e t h e o t h e r two w e l l s , t h e 

F l o r a 1 and 2 a r e o u t s i d e o f t h e h a l f - m i l e r a d i u s 

and a r e n o t w i t h i n an LMR, I guess we go back t o 

what was a l l u d e d t o , t h a t one w e l l was, as I 

u n d e r s t a n d y o u , Mr. Losee, t h e a p p l i c a t i o n t o 

d r i l l was made w i t h t h e A r t e s i a D i s t r i c t O f f i c e , 

b u t y e t I have a p p l i c a t i o n s f o r them t o go t o 

h e a r i n g . I guess I'm s t i l l c o n f u s e d . 

MR. LOSEE: W e l l , no, y o u ' r e n o t 

c o n f u s e d . Maybe we've c o n f u s e d y o u , Mr. 

Examiner. Those two we". I s a r e o u t s i d e o f 

t h e — t h e Examiner now d e t e r m i n e d t h e LMR has been 

a p p r o v e d by t h e Land O f f i c e i n S e c t i o n 2, and 
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t h e y a r e o u t s i d e o f t h e b u f f e r zone a r e a . 

And r e g a r d l e s s o f when we f i l e d them, 

t h e y s h o u l d be a p p r o v e d . T h e r e ' s no p r o c e d u r e 

f o r someone t o o b j e c t . The o b j e c t i o n s were t o 

t h e w e l l o u t s i d e o f t h e b u f f e r zone. 

[ D i s c u s s i o n o f f t h e r e c o r d . ] 

MR. STOVALL: Mr. Losee, I'm a l i t t l e 

c o n f u s e d p r o c e d u r a l l y . Y a t e s P e t r o l e u m 

C o r p o r a t i o n f i l e d t h e a p p l i c a t i o n f o r a h e a r i n g . 

MR. LOSEE: T h a t ' s c o r r e c t . 

MR. CARROLL: Mr. S t o v a l l , s i n c e I 

p r o c e d u r a l l y h a n d l e d t h a t , l e t me a d d r e s s i t . 

The a p p l i c a t i o n C-101 p e r m i t t o d r i l l was 

s u b m i t t e d by an employee, C l i f f May, o f Y a t e s 

P e t r o l e u m . I t was s u b m i t t e d f o r t h e F l o r a No. 1 

on December 1, 1991, a t t h e d i s t r i c t o f f i c e , and 

s h o u l d have been a p p r o v e d down t h e r e . 

I t was n o t a p p r o v e d because t h e 

d i s t r i c t o f f i c e g o t word t h a t t h e p o t a s h 

companies were o b j e c t i n g and t h e y w o u l d n o t t a k e 

any a c t i o n . That t h e n f o r c e d me t o f i l e an 

a p p l i c a t i o n f o r t h e p e r m i t t o d r i l l , and t h a t was 

so s t a t e d i n my a p p l i c a t i o n , and I a t t a c h e d t o 

t h a t a p p l i c a t i o n a copy o f t h e C-101, d a t e d 

November 21 — I t h i n k i t ' s November 2 1 , or i t may 
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be t h e 2 5 t h — n o , i t ' s November 2 5 t h . The a c t u a l 

C-101 was s i g n e d by Mr. May. I t was s u b m i t t e d on 

December 1, and I a t t a c h e d a copy o f t h a t C-101, 

w h i c h was ne v e r a c t e d upon by t h e d i s t r i c t 

o f f i c e , t o my a p p l i c a t i o n t o d r i l l . 

I t was i n l i m b o . We d i d n o t know what 

t o do, and I t h i n k p r o b a b l y , w e l l , j u s t because 

o f t h e s i t u a t i o n w i t h a l l f o u r o f t h e s e w e l l s , 

t h e S t a t e D i s t r i c t O f f i c e , Mr. W i l l i a m s , j u s t 

w o u l d n o t g r a n t them and we were f o r c e d t o f i l e 

t h e a p p l i c a t i o n . 

MR. STOVALL: Mr. H i g h , do you want t o 

r e s p o n d t o t h a t one? 

MR. HIGH: I d i d n ' t u n d e r s t a n d t h e 

p r o c e d u r a l argument. The documents I have d o n ' t 

match up t o t h e d a t e s C o u n s e l i s u s i n g , so I 

r e a l l y d o n ' t know. 

MR. STOVALL: W e l l , l e t ' s g e t t h a t 

c l e a r e d up f i r s t so we're a l l t a l k i n g a b o u t t h e 

same t h i n g . 

MR. HIGH: T h i s i s t h e f i r s t I ' v e h e a r d 

o f any p r o c e d u r a l o b j e c t i o n , and t h a t ' s why I'm 

s t r u g g l i n g t h r o u g h p a p e r s h e r e t r y i n g t o f i n d o u t 

what Counsel i s s a y i n g . 

I have a l e t t e r d a t e d J a n u a r y 16, 1992, 
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f r o m Y a t e s t o New Mexico P o t a s h , a s k i n g us t o 

e i t h e r a g r e e o r o b j e c t t o F l o r a No. 2. A t t a c h e d 

t o t h a t i s a C-101, and i t ' s d a t e d J a n u a r y 2 1 , 

1992 . 

MR. STOVALL: You're t a l k i n g a b o u t 

F l o r a No. 2? 

MR. HIGH: No, 2. 

MR. STOVALL: We're t a l k i n g a b o u t F l o r a 

No . 1 . 

MR. HIGH: I d o n ' t have t h e i n f o r m a t i o n 

f o r No . 1 . 

MR. STOVALL: Mr. Losee, can you 

p r o v i d e a copy? 

MR. HIGH: I d o n ' t have a n y t h i n g f i l e d 

on November 1 t h a t was s e r v e d on us. 

MR. LOSEE: W e l l , h e r e ' s a r e t u r n 

r e c e i p t . I t shows i t was s e r v e d on Mr. Bob Lane, 

p o s t m a s t e r d a t e 11/21/91. 

MR. STOVALL: We're t a l k i n g a b o u t Case 

10448, F l o r a No. 1, r i g h t ? 

MR. LOSEE: Yes. 

MR. STOVALL: T h a t ' s s o u t h e a s t o f t h e 

s o u t h w e s t , t o make s u r e we're a l l i n t h e same 

p l a c e ? 

MR. LOSEE: Yes, s i r . Now, l e t me make 
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my p o i n t c l e a r . I n v i e w o f Mr. S t o g n e r ' s r u l i n g 

t h a t t h e r e ' s no LMR i n S e c t i o n 2, I d o n ' t b e l i e v e 

t h e d a t e o f f i l i n g has a n y t h i n g t o do w i t h t h e 

a p p l i c a t i o n . T h e y ' r e o x r t s i d e o f t h e b u f f e r 

zone . 

MR. STOVALL: You're r e l y i n g u n d e r - -

MR. LOSEE: I have two t h i n g s I'm 

r e l y i n g on, Mr. S t o v a l l . The f i r s t i s , t h e 

a c t u a l Order R - l l l - P d o e s n ' t even r e q u i r e t h e 

p o t a s h company t o c o n s e n t o r a n y t h i n g . I t ' s 

o u t s i d e t h e b u f f e r zone. These two F l o r a w e l l s 

a r e o v e r a h a l f - m i l e away. 

MR. STOVALL: But i t does g i v e them t h e 

o p p o r t u n i t y t o o b j e c t , r i g h t ? 

MR. LOSEE: T h a t ' s r i g h t . W e l l , I 

d o n ' t know i f i t g i v e s them t h e o p p o r t u n i t y ; t h e y 

have o b j e c t e d . 

MR. STOVALL: I'm g o i n g back t o 

( G ) ( E ) ( 3 ) ( b ) . The l a n g u a g e t h e r e s a y s , 

" A p p l i c a t i o n s t o d r i l l o u t s i d e t h e LMR w i l l be 

a p p r o v e d as i n d i c a t e d b e l o w , p r o v i d e d t h e r e i s no 

p r o t e s t f r o m p o t a s h l e s s e e w i t h i n 20 days f r o m 

h i s r e c e i p t o f a copy of t h e n o t i c e , r i g h t ? 

MR. LOSEE: Yes. 

MR. STOVALL: And t h e n p r e s u m a b l y , i f 
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t h e r e i s p r o t e s t w i t h i n t h e 20 d a y s — 

MR. LOSEE: You mean, a n y p l a c e i n 

s o u t h e a s t e r n New Mexico? 

MR. STOVALL: A n y p l a c e i n t h e p o t a s h 

l e a s e i n t h e p o t a s h a r e a , d e f i n e d i n E x h i b i t A o 

t h e O r d e r . T h a t ' s how you s t a r t e d o u t on t h i s , 

was t h i s t h i n g on t h e 20-day o b j e c t i o n . I'm 

assuming t h a t ' s where you were on. 

MR. LOSEE: I'm on two t h i n g s , p l e a s e . 

I'm on one, t h e d a t e t h e F l o r a No. 1 was f i l e d , 

and i t was c l e a r l y f i l e d back p r i o r t o any 

d e s i g n a t i o n , and t h e r e was no o b j e c t i o n made 

w i t h i n t h e 20 days, and t h e 20-day p e r i o d 

a c t u a l l y e x p i r e d on t h e 2 1 s t day o f December. 

And we have t h e r e t u r n r e c e i p t h e r e s h o w i n g — 

MR. STOVALL: I have a copy o f t h a t . 

MR. LOSEE: Okay. I t h i n k t h e F l o r a 

No. 1 s h o u l d have been a p p r o v e d by t h e D i s t r i c t 

O f f i c e . I t h i n k t h e o n l y t h i n g t h i s h e a r i n g 

w o u l d be p r o c e e d i n g on, under any t h e o r y , w o u l d 

be t h e F l o r a No. 2, and p r o c e d u r a l l y t h e o t h e r 

one s h o u l d be a p p r o v e d . 

MR. HIGH: The o n l y t h i n g I can say, 

C o u n s e l , l i k e I say, I d o n ' t have t h o s e document 

w i t h me so I c a n ' t r e s p o n d . I had no i d e a t h a t 
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th e a p p l i c a n t w o u l d r a i s e a p r o c e d u r a l i s s u e , so 

I'm c e r t a i n l y n o t p r e p a r e d t o a d d r e s s t h a t e x c e p t 

t o say t h a t i t ' s t h e i r a p p l i c a t i o n we're h e r e on, 

and I s u b m i t t h a t i f t h e r e i s a p r o c e d u r a l 

i r r e g u l a r i t y o f some s o r t , t h e y have w a i v e d i t by 

f i l i n g t h e s e a p p l i c a t i o n s and h a v i n g us come t o 

Santa Fe t o have t h i s h e a r i n g . 

MR. STOVALL: I t h i n k , t h e a p p l i c a n t was 

pu t i n a l i t t l e b i t o f a t o u g h p o s i t i o n by t h e 

D i v i s i o n , a p p a r e n t l y , because t h e D i v i s i o n 

w o u l d n ' t a c t . 

MR. LOSEE: T h a t ' s r i g h t . 

MR. STOVALL: L e t ' s move on t o t h e 

o t h e r w e l l , t h e F l o r a No. 2 w e l l f o r a moment, 

and chuck t h i s one f o r a second. 

Now, what's y o u r p o s i t i o n w i t h r e s p e c t 

t o t h e F l o r a No. 2, Mr. Losee? 

MR. LOSEE: L e t me j u s t g e t a l i t t l e 

more i n o r d e r . 

EXAMINER STOGNER: And when we t a l k 

a b o u t t h e F l o r a No. 2, we're t a l k i n g a b o u t t h e 

w e l l i n Case No. 10449? 

MR. LOSEE: Yes. T h a t ' s t h e one our 

f i l e i n d i c a t e s we d i d n o t f i l e u n t i l J a n u a r y t h e 

2 4 t h , w h i c h was a f t e r t h e y made t h e d e s i g n a t i o n , 
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b u t w h i c h s t i l l has n o t been a p p r o v e d by t h e Land 

O f f i c e . 

MR. STOVALL: L e t me ask you, w i t h 

r e s p e c t t o A p p l i c a t i o n 10449, w h i c h i s t h e F l o r a 

No. 2, w h i c h i s i n t h e n o r t h e a s t o f t h e s o u t h w e s t 

o f S e c t i o n 2, i s t h a t c o r r e c t ? 

MR. CARROLL: The No. 2 i s t h e 

n o r t h e a s t o f t h e s o u t h w e s t , y e s . 

MR. STOVALL: Now, I b e l i e v e y o u r 

s t a t e m e n t i s t h a t , i n e f f e c t , New Mexico P o t a s h 

has p r o t e s t e d . I n f a c t I t h i n k we have a l e t t e r , 

a copy o f t h e o b j e c t i o n t o t h a t APD. 

MR. LOSEE: Yes. We s e n t them t h e 

APD . 

MR. STOVALL: Now, t h e Examiner h a v i n g 

r u l e d t h e r e i s no LMR, t h e i s s u e f l i p s back t o 

making a d e t e r m i n a t i o n under p a r a g r a p h C(2) o f 

R - l l l - P r e g a r d i n g t h e — r e a l l y , what i t amounts 

t o , i s b a l a n c i n g t h e wa s t e between t h e p o t a s h and 

t h e o i l , i s t h a t c o r r e c t : ? 

You p r e s e n t e v i d e n c e and say t h a t i t 

won't r e s u l t i n t h e waste o f p o t a s h and w o u l d 

r e s u l t i n t h e waste o f o i l i f we d o n ' t g r a n t i t , 

and p r e s u m a b l y Mr. Hi g h w o u l d say t h e o p p o s i t e ? 

MR. LOSEE: Yes. 
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MR. STOVALL: And t h a t w o u l d be t h e 

p r o c e d u r a l d i s c u s s i o n w i t h r e s p e c t t o t h e F l o r a 

No . 2 ? 

MR. LOSEE: Yes. 

MR. STOVALL: I t h i n k my 

r e c o m m e n d a t i o n , Mr. Exam i n e r , s i n c e we have t o 

hear e v i d e n c e , i s we l e a v e b o t h cases open, 10448 

and 10449, a t t h i s p o i n t : i n t i m e a t l e a s t . You 

can r e s e r v e d e c i s i o n on making a p r o c e d u r a l 

d e t e r m i n a t i o n on 10448, t h e F l o r a No. 1. 

I w o u l d recommend t h a t you hear t h e 

e v i d e n c e , because I b e l i e v e t h e e v i d e n c e w i l l be 

t h e same f o r b o t h cases i s t h a t n o t c o r r e c t , 

w i t h r e s p e c t t o t h a t i s s u e , Mr. Losee? Assuming 

we d e c i d e t h a t 10448--

MR. LOSEE: A c t u a l l y , t h e one h o l e t h e y 

d r i l l e d i s a l i t t l e c l o s e r t o 2. L e t me make 

s u r e t h a t I u n d e r s t o o d t h e Ex a m i n e r ' s r u l i n g on 

10446 and 10447. 

You d i s m i s s e d t h e c a s e s , and can you 

e x p l a i n t o me t h e r e a s o n f o r i t ? And I'm n o t 

t r y i n g t o be a r g u m e n t a t i v e . 

EXAMINER STOGNER: I d o n ' t know why I 

need t o d i g r e s s b u t I s u r e w i l l , Mr. Losee, and 

a f t e r I e x p l a i n I w o u l d ask t h a t we move ahead. 
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I'm r e f e r r i n g t o , h e r e a g a i n , t o 

( G ) ( E ) ( 3 ) . " A c t i v e mine w o r k i n g s i n m i n e d - o u t 

a r e a s s h a l l a l s o be t r e a t e d as LMR. Any 

a p p l i c a t i o n t o d r i l l i n t h e LMR a r e a , i n c l u d i n g 

b u f f e r z o n e s " — a n d t h i s was i n a b u f f e r zone, t h e 

n o r t h e a s t q u a r t e r . You were a t t h e m e e t i n g when 

you h e a r d Dr. Szabo say t h a t t h e n o r t h e a s t 

q u a r t e r was i n a b u f f e r zone. That b u f f e r zone 

f o r a deep w e l l i s o n e - h a l f m i l e , and t h a t i s (b) 

u n d e r n e a t h t h a t s u b p a r a g r a p h . 

T h e r e f o r e , i t was w i t h i n a h a l f - m i l e 

r a d i u s , and New Mexico P o t a s h has n o t a g r e e d , so 

t h e r e f o r e t h a t ' s a moot i s s u e , and t h o s e two 

cases were d i s m i s s e d . 

MR. LOSEE: Okay. I w i s h t o ask one 

f u r t h e r q u e s t i o n w i t h r e s p e c t t o t h a t d i s m i s s a l . 

I s t h a t on t h e b a s i s t h a t you f e e l t h a t t h e 

D i v i s i o n does n o t have t h e power t o g r a n t 

e x c e p t i o n s t o Rule 111-P? 

MR. STOVALL: C o r r e c t . 

MR. LOSEE: And you t h i n k i f anyone 

does, i t ' s t h e Commission? 

EXAMINER STOGNER: Yes. 

MR. STOVALL: C o r r e c t . 

MR. LOSEE: I t h i n k we w o u l d l i k e t o 
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have t h e r u l i n g , and I t h i n k we're e n t i t l e d t o 

i t , on t h e F l o r a No. 1. T h e r e ' s n o t h i n g i n t h i s 

t e s t i m o n y t h a t ' s g o i n g t o change i t , Mr. S t o v a l l , 

p r o c e d u r a l l y , and l e g a l l y my argument i s c o r r e c t , 

t h a t i t was o u t s i d e o f any b u f f e r zone, t h a t 

t h e r e was no o b j e c t i o n f i l e d w i t h i n 20 days, and 

t h e D i v i s i o n d e l a y e d i n a p p r o v i n g i t . So t h a t 

any e v i d e n c e we p u t on at t h i s d a t e w o u l d n o t 

have any e f f e c t on t h a t argument a t a l l . 

MR. STOVALL: I u n d e r s t a n d t h a t , Mr. 

Losee, b u t I t h i n k y o u ' r e g o i n g t o have t o p u t on 

a case anyway, and my r e c o m m e n d a t i o n t o t h e 

Examiner i s i t d o e s n ' t r e a l l y m a t t e r f r o m t h e 

s t a n d p o i n t o f what we have t o hear f o r t h e r e s t 

o f t h e a f t e r n o o n , w h e t h e r we hear i t i n 

c o n n e c t i o n w i t h one case o r b o t h . 

There may be s o m e t h i n g come o u t . I 

d o n ' t n e c e s s a r i l y a g r e e t h a t i t may n o t have some 

b e a r i n g on t h e d e c i s i o n , I'm a l i t t l e c o n c e r n e d 

a b o u t t h e f a c t t h a t i t ' s Y a t e s ' a p p l i c a t i o n . 

I t ' s a p r o c e d u r a l g r a y a r e a , so I t h i n k i t 

d o e s n ' t m a t t e r what you have t o do. 

My re c o m m e n d a t i o n t o t h e Examiner i s 

t h a t we l e a v e b o t h cases open a t t h i s t i m e and he 

r e s e r v e r u l i n g on y o u r m o t i o n , t h a t you p r o c e e d 
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w i t h y o u r case. 

How w o u l d you be p r o c e d u r a l l y 

d i s a d v a n t a g e d i n t h a t ? 

MR. LOSEE: I guess we w o u l d be 

p r o c e e d i n g on s o m e t h i n g w h i c h we t h i n k s h o u l d 

have been a p p r o v e d ; b u t because i t was n o t 

a p p r o v e d , we f i l e d t h e a p p l i c a t i o n . 

We have t r i e d t o p o i n t o u t h e r e t h e 

r e a s o n t h a t we t h i n k i t s h o u l d be a p p r o v e d t h e n 

and s h o u l d be a p p r o v e d now. I t m i g h t e f f e c t what 

we do i n t h i s case, as f a r as o f f e r i n g e v i d e n c e 

or p r o c e e d i n g f o r w a r d , and I t h i n k we a r e 

e n t i t l e d t o a r u l i n g on t h a t q u e s t i o n o f w h e t h e r 

t h e F l o r a No. 1 i s a w e l l t h a t s h o u l d be a p p r o v e d 

by t h e D i v i s i o n . 

MR. STOVALL: I t h i n k t h e o t h e r p r o b l e m 

i s t h a t I'm n o t s u r e t h e Examiner has t h e 

a u t h o r i t y t o t e l l t h e d i s t r i c t s u p e r v i s o r what t o 

do, e x c e p t by Or d e r . So i t may be t h a t i n o r d e r 

f o r t h e d i s t r i c t s u p e r v i s o r t o g e t d i r e c t i o n , t h e 

D i r e c t o r c o u l d d i r e c t , b u t t h e D i r e c t o r has t o 

make h i s d e c i s i o n based upon t h e re c o m m e n d a t i o n 

of t h e Examiner, and t h e Examiner c a n ' t t e l l t h e 

D i s t r i c t S u p e r v i s o r t o ap p r o v e i t . 

So you c o u l d be l e f t o u t i n t h e w i n g s , 
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i f we d o n ' t go ahead and g e t an o r d e r i s s u e d i n 

t h i s case a t t h i s t i m e and p r o c e e d w i t h t h e 

h e a r i n g . 

The o t h e r s i d e i s a p r a c t i c a l s i d e , and 

I t h i n k i t ' s s o m e t h i n g t o c o n s i d e r , and I'm n o t 

s u r e w h e t h e r i t ' s d e t e r m i n a t i v e o r n o t , b u t t h e 

e v i d e n c e p r e s e n t e d i s a p r a c t i c a l m a t t e r and 

t h e r e c o u l d be, I assume, some p r o b l e m s i f 

t h e r e ' s a d e t e r m i n a t i o n t h a t t h e No. 2 s h o u l d be 

d r i l l e d because i t w o u l d r e s u l t i n t h e waste o f 

p o t a s h and i t w o u l d be a v i o l a t i o n o f our 

s t a t u t o r y o b l i g a t i o n t h e r e . A l l o w i n g t h e one t o 

be d r i l l e d w o u l d be d e s t r u c t i v e o f t h a t . 

I t h i n k i f we can p r e s e r v e t h a t o p t i o n 

u n t i l we go t h r o u g h and hear t h e t e s t i m o n y , I 

t h i n k i t w o u l d r e s u l t i n a b e t t e r , o v e r a l l 

dec i s i on. 

MR. LOSEE: W e l l , what I'm s a y i n g i s , 

what we do a t t h i s h e a r i n g s h o u l d have no e f f e c t 

w h a t s o e v e r on t h e F l o r a No. 1. 

MR. STOVALL: I hear what y o u ' r e s a y i n g 

and I'm s a y i n g t h a t I'm n o t s u r e I'm w i l l i n g t o 

recommend t h a t t o t h e Examiner. I t ' s h i s 

c h o i c e . 

I t h i n k you've h e a r d b o t h o f our 
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a r g u m e n t s on t h a t , Mr. Examiner, and I t h i n k i n 

t h e i n t e r e s t o f a l l i n t h i s room p e r h a p s you 

s h o u l d make a r u l i n g , and w e ' l l g e t on w i t h i t , 

e i t h e r hear one case or two. 

EXAMINER STOGNER: Mr. Losee, I 

u n d e r s t a n d y o u r p r e d i c a m e n t , b u t t h a t i s beyond, 

I f e e l , my c a p a b i l i t i e s , t o i n s t r u c t a D i s t r i c t 

S u p e r v i s o r . I'm he r e i n t h e c a p a c i t y as an 

e n g i n e e r . I p r o v i d e e n g i n e e r i n g d a t a . My main 

c a p a c i t y as C h i e f H e a r i n g O f f i c e r i s t o make 

rec o m m e n d a t i o n s t o t h e S u p e r v i s o r , so I have no 

c h o i c e taut t o — 

MR. STOVALL: To t h e D i r e c t o r , I 

b e l i e v e i s what you mean. 

EXAMINER STOGNER: What d i d I say? 

MR. STOVALL: You s a i d " S u p e r v i s o r . " 

EXAMINER STOGNER: My S u p e r v i s o r , who 

i s t h e D i r e c t o r . So I have no c h o i c e b u t t o 

d e l a y y o u r m o t i o n , and I ' l l p r o b a b l y make t h a t a 

p a r t o f t h e O r d e r . 

MR. LOSEE: We w o u l d l i k e t o ask f o r 

about 15 m i n u t e s so we can v i s i t w i t h o u r 

c l i e n t . 

EXAMINER STOGNER: W e ' l l t a k e a 

15 - m i n u t e r e c e s s , and w e ' l l r e c o n v e n e a t f i v e 
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a f t e r . 

[A r e c e s s was t a k e n . ] 

EXAMINER STOGNER: The h e a r i n g w i l l 

come t o o r d e r . Mr. Losee? 

MR. LOSEE: Mr, S t o g n e r , Y a t e s , i n t h e 

two a p p l i c a t i o n s t h a t a r e s t i l l p e n d i n g , e l e c t s 

t o s t a n d on t h e a p p l i c a t i o n s as f i l e d w i t h t h e 

D i v i s i o n and n o t p u t on any e v i d e n c e . 

EXAMINER STOGNER: Does anybody e l s e 

have a n y t h i n g f u r t h e r i n t h i s m a t t e r o r t h e s e two 

m a t t e r s , 10448 and 10449? 

MR. HIGH: We choose n o t t o p u t on any 

e v i d e n c e a t t h i s t i m e , Mr. S t o g n e r . 

EXAMINER STOGNER: I ' l l l e t my e l a t i o n 

show. 

MR. CARROLL: I do want t o a d d r e s s t h e 

subpoena q u e s t i o n , b u t — 

MR. HIGH: You go ahead and t a k e c a r e 

of i t . 

MR. STOVALL: W e l l , w a i t a m i n u t e . 

MR. LOSEE: Have you made a r u l i n g on 

t h e subpoena? 

MR. STOVALL: W e l l , no, b u t I guess i f 

we're n o t g o i n g t o have any e v i d e n c e — 

MR. LOSEE: W e l l , l e t ' s go ahead and 
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d i s p o s e o f — w e ' r e n o t g o i n g t o have any e v i d e n c e 

a t t h i s l e v e l o f t h e p r o c e e d i n g . 

MR. STOVALL: Mr. Examiner, I t h i n k 

t h e r e b e i n g no LMR q u e s t i o n i n v o l v e d i n t h i s , I 

t h i n k t h a t g e n e r a l l y t h e p o l i c y o f t h e D i v i s i o n 

n o t t o go t o o f a r a f i e l d i n subpoenas, i t a p p e a r s 

t h a t Y a t e s has p r o b a b l y been p r o v i d e d w i t h a l l 

t h e i n f o r m a t i o n r e l a t i n g t o S e c t i o n 2, and s i n c e 

we're n o t g o i n g t o have any e v i d e n c e , any o t h e r 

a p p l i c a b i l i t y o r r e l e v a n c y o f t h e i n f o r m a t i o n on 

c o r e h o l e s o u t s i d e o f S e c t i o n 2 p r o b a b l y i s n ' t 

t h e r e . 

I t h i n k t h e c o n f i d e n t i a l i t y i s s u e i s a 

ma j o r one, because t h e s t a t u t e and a l l t h e o t h e r 

t h i n g s p r o v i d e f o r c o n f i d e n t i a l i t y . I recommend 

you g r a n t t h e M o t i o n t o Quash w i t h r e s p e c t t o t h e 

i n f o r m a t i o n w h i c h has n o t y e t been p r o v i d e d a t 

t h i s t i m e . There w o u l d be no r e a s o n n o t t o do 

t h a t a t t h i s t i m e . 

EXAMINER STOGNER; Mr. Losee, Mr. H i g h , 

a n y t h i n g f u r t h e r i n t h e q u a s h i n g o f t h i s 

subpoena? 

MR. HIGH: We have n o t h i n g f u r t h e r , Mr. 

Examiner. 

MR. LOSEE: N o t h i n g f u r t h e r , Mr. 
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Examiner. 

EXAMINER STOGNER: The subpoena f o r t h e 

i n f o r m a t i o n , as i t s t a n d s i n Cases 10448 and 

10449, c o n s i d e r i n g 10446 and 10447 have been 

d i s m i s s e d , i s h e r e b y quashed, and I ' l l t a k e Cases 

10448 and 10449 under a d v e r t i s e m e n t a t t h i s 

t i m e . 

H e a r i n g a d j o u r n e d . 

(And t h e p r o c e e d i n g s c o n c l u d e d a t 2:10 

p.m.) 

I do 12 re by certify thai the foregoing is 
a ccnplefe record of the proceedings in 
the Examiner hearing of Case Wof. /0y*4> 
heard by me on / 9 / 19 . 

^ Z / f T ^ E x a m l n e r 

Oil Conservation Division 
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