State of New Mexico
ENERGY, MINERALS and NATURAL RESOURCES DEPARTMENT
Santa Fe, New Mexico 87505

February 7, 1994 K i ////
= DRUG FREE==

1 4 Sttt of Mind!

W

BRUCE KING ANITA LOCKWOOD
GOVERNOR CABINET SECRETARY

Charles C. High Jr.

Kemp, Smith, Duncan & Hammond P.C.
P.O. Drawer 2800

El Paso, TX 79999-2800

Clinton Marrs

Kemp, Smith, Duncan & Hammond P.C.
P.O. Box 1276

Albuguerque, NM 87103-1276

Re: Application of Yates Petroleum

Case Nos. 10448, 10449

Order Nos. R-9654-C, R-9655-C
Dear Messrs. High and Marrs:
We have received your document entitled “Appeal From Decision and Orders of Qil
Conservation Commission.” Following a careful review, we understand you have
requested | assume jurisdiction of this matter pursuant to Section 70-2-26 NMSA 1978.
After reviewing your request, | decline to intervene in this matter.

Sincerel

Anita Lockwood
Cabinet Secretary

AL:.dz
cc.  William LeMay, Director, Oil Conservation Division

Carol Leach, General Counsel, EMNRD
Scott Spencer, Deputy General Counsel, EMNRD

VILLAGRA BUILDING - 408 Gailsteo 2040 South Pacheco LAND OFFICE BUILDING - 310 Old Santa Fe Trall
Forestry and Resources Conservation Division Office of the Secretary Qil Conservation Division
P.O. Box 1948 87504-1948 827-5950 P.O. Box 2088 87504-2088
827-5830 827-5800
Park and Recreation Division Administrative Services
P.0. Box 1147 87504-1147 827-5925

827-7465
Energy Conservation & Management

Mining and Minerals
827-5970



STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT

OIL CONSERVATION DIVISION A.__,‘__,‘////
P0G IR =
a
BRUCE KING POST OFFICE BOX 2088
GOVERNOR STATE LAND OFFICE BUILDING
SANTA FE, NEW MEXICO 87504
ANITA LOCKWOOD {505) B27-5800

CABINET SECRETARY

May 26, 1992

LOSEE, CARSON, HAAS & CARROLL
Attorneys at Law

P. O. Drawer 239

Artesia, New Mexico 88211-0239

RE: CASE NO. 10448
ORDER NO. R-9654-A

Dear Sir:

Enclosed herewith are two copies of the above-referenced Division order recently entered in the
subject case.

Sincerely,

AN R .
. V.
\—J’/ s ol desedoss
Florene Davidson
OC Staff Specialist

FD/sl

cc: T. Kellahin
J. Bruce
C. Marrs
C. High
BLM - Carlsbad



BEFORE THE OIL CONSERVATION DIVISION RECEVED
STATE OF NEW MEXICO Co
IN THE MATTER OF ‘
QIL CONSERVATION DIVISign
APPLICATION OF YATES PETROLEUM :
CORPORATION FOR AUTHORIZATION TO
DRILL, EDDY COUNTY, NEW MEXICO CASES NO. 10446, 10447,
10448, 10449
ORDERS NO. R-9650, 9651,
9654, and 9655

ACCEPTANCE OF SERVICE
COMES NOW Tony Herrell, Bureau of Land Management,
Carlsbad a.ca Office, Carlsbad, Y™ .aamAd _ ~rocepra corvica ~f New
Mexico Potash Corporation's Subpoena Duces Tecum, issued May 7,
1992, this /] day of May, 1992.
T 24

[W} S enq e -2
TONY HERRELL

07781 00100/A17869/1



ERNEST L. CARROLL
JOEL M. CARSON
JAMES E. HAAS

A.J. LOSEE

DEAN B.CRCSS
MARY LYNN B3OGLE

g T ‘\i Di\"is‘cﬂ
Law oFFices Q1L DUl }'

ReC: vzl
LOSEE, CARSON, HAAS & CARROLL, P A.
300 YATES PETROLEUM BULDINGnA & 1 4 wﬂ 8 "*3 TELEPHONE
P. 0. DRAWER 239 i b7 707 ' (505) 746-3505
ARTESIA, NEW MEXICO 88211-0239 TELECOPY

(508) 746-6316

May 15, 1992

VIA FACSIMILE AND FIRST CLASS MAIL

Mr. William J. LeMay, Director
New Mexico 0il Conservation Divisicn

P. 0. Box
Santa Fe,

Re:

Dear Mr.

2088
New Mexico 87501

Applications of Yates Petroleum Corporation
for Permit to Drill, Eddy County, New
Mexico/OCD Case No. 10448/Order R-9654

LeMay:

Enclosed please find an original plus three copies of Yates!'
Response of Yates Petroleum Corporation to Application for Order
Staying Order of Director Pending De Novo Heraing by 0Oil
Conservation Commission for filing in the above-referenced case.
Please return a stamped copy to me for my files.

ELC:kth

Very truly yours,

LOSEE, CARSON, HAAS & CARROLL, P.A.
)

- )

Ernest L. Carroll

Enclosures

Xc w/encl:

Charles High
Clinton Marrs
Randy Patterson



BEFORE THE OIL CONSERVATION DIVISION

STATE OF NEW MEXICO RECEIVED
IN THE MATTER OF (AR IR T
APPLICATION OF YATES PETROLEUM CASE NO. 10448 i GONSERVATION DIVISION
54 ' B

CORPORATION FOR AUTHORIZATION TO ORDER NO. R-96
DRILL, EDDY COUNTY, NEW MEXICO .

RESPONSE OF YATES PETROLEUM CORPORATION TO

APPLICATION FOR ORDER STAYING ORDER OF DIRECTOR PENDING

DE NOVO HEARING BY OII, CONSERVATION COMMISSION

YATES PETROLEUM CORPORATION ("Yates"), through its attorneys
of record, makes this response to New Mexico Potash Corporation's
("New Mexico Potash") Application, and in support thereof,
states:

1. A number of the factual recitations contained in New
Mexico Potash's application are incorrect, and Yates would state
that its failure to address each factual statement made in the
very lengthy New Mexico Potash application should not be con-
strued as an admission of the correctness of each unaddressed
statement.

2. The issue presented by New Mexico Potash Corporation's
application is a very narrow and limited one, which Yates will
solely address. The issue is whether the 0il Conservation
Commission (the "Commission") has jurisdiction to do what New
Mexico Potash requests. The answer to that question is, no.

3. New Mexico Potash correctly states that all action in
this particular case is stayed by Order of the District Court of
Eddy County, and further it is correct in stating that said Order
stated that the hearing to be conducted by the Commission "shall

commence on or before May 22, 1992." (see paragraph 4 of the

Court's Order).



4. The statements in paragraph 13 of New Mexico Potash's
application are baseless and unfounded in fact and law. It is
stated therein that, because of the procedural order entered by
this Commission that the hearing will not commence on or before
May 22, 1992. Nothing in the Commission's order contradicts that
directive, in fact, the order says that the Commission "hereby
sets this matter for hearing on procedural and legal questions
for its regularly docketed hearing on May 21, 1992." The Dis-
trict Court only required that the hearing commence; the
Commission is commencing its hearing by first dealing with legal
and procedural issues. Furthermore, the statement that New
Mexico Potash makes that, because no hearing is commencing it
would be possible for the temporary restraining order to be
dissolved or modified and that indeed, drilling could begin
without New Mexico Potash's knowledge is tantamount to a lie. No
action with respect to the Court's restraining order can be taken
without notice and hearing. The Commission's attention is
directed to paragraph 6 of the District Court's Order, wherein it
is stated: "At any time after May 22, 1992, upon showing of good
cause and reasonable notice, the Court shall make further orders
with respect to the temporary restraining order as it deems
appropriate." There is no way drilling could occur without New
Mexico Potash's knowledge.

5. Again, as this Commission has pointed out, once the
temporary restraining order was issued by the District Court, the
Commission lost all jurisdiction to act except with respect to
those areas and those matters the District Court specifically

instructed this Commission to address. Should New Mexico Potash



feel that the Commission is not following the District Court's

dictates, the forum for such issues is in the District Court of

Eddy County.
WHEREFORE, Yates respectfully requests that the Application

of New Mexico Potash be denied.

LOSEE, CARSON, HAAS & CARROLL, P.A.

e P
By: .o L
. J. Losee
Ernest L. Carroll
P. O. Drawer 239
Artesia, New Mexico 88211-0239

(505)746~3505

Attorneys for Yates Petroleum
Corporation

I hereby certify that I caused to be
faxed and mailed a true and correct
copy of the foregoing to all counsel
of record this May 15, 1992.

-

/\/ - \(/‘——.‘\7'7 - //\1
: /”';,//4“;?<J// /4/ (s af‘fif/

Erpest L. Cafroll
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BEFORE THE OIL CONSERVATION DIVISION MAY 0 2 1999
STATE OF NEW MEXICO
OIL CURSEIY 45t iy
IN THE MATTER OF SANIA B E '

APPLICATION OF YATES PETROLEUM
CORPORATION FOR AUTHORIZATION TO

DRILL, EDDY COUNTY, NEW MEXICO CASES.NO. 10446, 10447,
10448, 10449

ORDERS NO. R~9650, 9651,
9654, AND 9655

SUBPOENA DUCES TECUM

TO: John Yates

Fresident

Yates Petroleum Corporation

105 South Fourth Street

Artesia, New Mexico 88210

Pursuant to Section 70-2-8, NMSA (1978) and Rule 1211 of

the New Mexico 0il Conservation Commission’s Rules of Procedure,
you are hereby ORDERED to appear at the offices of Kemp, Smith,
Duncan & Hammond, P.C., 500 Marquette, N. W., Suite 1200,
Albuquerque, New Mexico 87102-2121, on the 19th day of May, 1992,
at 10 a.m. and produce the documents and items specified in the
attached Exhibit A.

This subpoena is issued on application of New Mexico Potash
Corporation through its attorneys, Kemp, Smith, Duncan & Hammond,
500 Marquette, Suite 1200, Albuquerque, New Mexico 87102-2121.

Dated this 7///_day of May, 1992.

NEW MEXICO OIL CONSERVATION COMMISSION

BY: \,/;wj:lfjj:L//->///i%£i“kkvb~//\

/

/




EXHIBIT A

The term "document" as used herein means every writing and
record of every type and description in the possession, custody or
control of Yates Petroleum Corporation, whether prepared by you or
otherwise, which 1is in your possession or control or known by you
to exist, including but not limited to all drafts, papers, books,
writings, records, letters, photographs, tangible things,
correspondence, communications, telegrams, cables, telex messages,
memoranda, notes, notations, work papers, transcripts, minutes,
reports and recordings of telephone or other conversations or of
interviews, conferences, or meetings. It also includes diary
entries, affidavits, statements, summaries, opinions, reports,
studies, analyses, evaluations, contracts, agreements, jottings,
agendas, bulletins, notices, announcements, plans, specifications,
sketches, instructions, charts, manuals, brochures, publications,
schedules, price 1lists, client 1lists, Jjournals, statistical
records, desk calendars, appointment books, lists, tabulations,
sound recordings, computer printouts, books of accounts, checks,
accounting records, vouchers, and invoices reflecting business
operations, financial statements, and any notes or drafts relating
to the foregoing, without regard to whether marked confidential or
proprietary. It also includes duplicate copies if the original is
unavailable or if the duplicate is different in any way, including
marginal notations, from the original.

1. Produce all documents served upon New Mexico Potash
Corporation concerning the wells involved in Cases Nos. 10446,

10447, 10448, and 10449.



2. Produce all documents showing the dates the documents
produced in response to Request No. 1 were received by New Mexico
Potash Corporation.

3. Produce all documents discussing or evaluating the
feasibility of directionally drilling the wells involved in Cases
Nos. 10446, 10447, 10448, and 10449.

4, Produce all documents concerning the economics of each of
the wells involved in Cases Nos. 10446, 10447, 10448, and 10449,
including:

a. drilling costs (straight hole) and completion costs

of well with depth

b. production/time projection (STB)
c. amounts and value of o0il and/or gas to be recovered
d. geologic, mechanical, and monetary risks placed on
drilling
5. Produce all drilling contracts entered into by Yates

Petroleum Corporation for each well involved in Cases Nos. 10446,
10447, 10448, and 10449.

6. Produce all documents concerning any blowouts, casing
failure, or unplanned releases of gas or o0il that occurred during
drilling or production of any well during the years 1977 to date.

7. Produce all documents concerning the presence of or
encounters with hydrogen sulfide gas in Eddy and Lea Counties, New
Mexico during the period from 1977 to date.

8. Produce all documents showing, evidencing, noting, or
otherwise discussing the position of New Mexico Potash Corporation
concerhing approval or objection to the drilling of any of the
wells involved in Cases Nos. 10446, 10447, 10448, and 10449.

3
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9. Produce all documents showing, evidencing, noting, or
otherwise discussing the position of New Mexico Potash Corporation
concerning approval or objection to the drilling of any of well in
Section 2, Township 22 South, Range 31 East.

10. Produce all documents concerning violations of applicable
occupational safety and health standards by Yates Petroleum
Corporation or by persons drilling wells under contract with Yates

for the years 1982 to present.



KRECBIVED
BEFORE THE OIL CONSERVATION DIVISION

STATE OF NEW MEXICO MAY 07 1992

IN THE MATTER OF OIL CONSERVATION DIV,
SANTA FE

APPLICATION OF YATES PETROLEUM

CORPORATION FOR AUTHORIZATION TO

DRILL, EDDY COUNTY, NEW MEXICO CASES NO, 10446, 10447,
10448,.010449
ORDERS . R-9650, 9651,

9654, AND 9655

SUBPOENA DUCES TECUM

TO: Mr. Tony Herrell

Bureau of Land Management

Carlsbad Area Office

Carlsbad, New Mexico

Pursuant to Section 70-2-8, NMSA (1978) and Rule 1211 of

the New Mexico 0il Conservation Commission’s Rules of Procedure,
you are hereby ORDERED to appear at the offices of the New Mexico
0il Conservation Commission, State Land Office Building, 310 0ld
Santa Fe Trail, Santa Fe, New Mexico, 87504, on the 21st day of
May, 1992, at 9 a.m. and produce the documents and items specified
in the attached Exhibit A.

This subpoena is issued on application of New Mexico Potash
Corporation through its attorneys, Kemp, Smith, Duncan & Hammond,
500 Marquette, Suite 1200, Albuquerque, New Mexico 87102-2121.

Dated this ‘A day of May, 1992.

NEW MEXICO OIL CONSERVATION COMMISSION

05033 00200/E143376/1



EXHIBIT A

1. Produce documents showing the procedure followed by the
Bureau of Land Management in determining the presence of commercial
grade potash ore based upon core hole data.

2. Produce documents showing the average grade of potash ore
mined by operators in the Potash Area.

3. Produce documents showing the criteria used by the Bureau
of Land Management for determining if ore deposits are "commercial
grade' ore.

4. Produce documents showing whether Section 2, Township 22
South, Range 31 East contains “commercial grade potash ore" under
the standards followed by the Bureau of Land Management in making

such determinations.

05033 0Q200/143376/1
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BEFORE THE OIL CONSERVATION COMMISSION

STATE OF NEW MEXICO OIL CONSERVATION DIVISION

IN THE MATTER OF THE APPLICATION OF ) APPLICATIONS FOR DE NOVO

YATES PETROLEUM CORPORATION FOR ) HEARING : ES NOS. 10446,
PERMITS TO DRILL, EDDY COUNTY, ) 10447, 1044§/ 10449
NEW MEXICO

OBJECTIONS TO SUBPOENA DUCES TECUM AND MOTION TO QUASH

NEW MEXICO POTASH CORPORATION objects to the subpoena issued
by the New Mexico 0il Conservation Division to Bob Lane, New Mexico
Potash Corporation, on April 16, 1992, and moves to quash the
subpoena for the following reasons:

1. The subpoena seeks documents and information protected
from disclosure by Order R-111-P, Section G, which states:

Information used by the potash lessee in identifying its

ILMR shall be filed with the BLM and SLO but will be

considered privileged and confidential “trade secrets and

commercial....information" within the meaning of 43

C.F.R. § 2.13(c)(4) (1986), Section 19~1-2, 1 NMSA 1978,

and not subject to public disclosure.

2. The documents and information sought by the subpoena,
with the exception of information concerning Section 2 of Township
22 South, Range 31 East, are irrelevant to the issues raised by the
applications for permit to drill at issue in these cases.

3. The documents and information sought by the subpoena are
unnecessary to the resolution of any issue in these cases because
the information sought is on file with the State Land Office and
Bureau of Land Management even though protected from public
disclosure. Therefore, the fact that the proposed well locations
are within New Mexico Potash Corporation's LMR and should not be
allowed (see Order R-111-P, Section G(e)(3)), can be verified by
the SLO or BLM as provided in Order R-111-P, Section G(b), without

05033 D0200/E1406599/1



disclosure of the confidential, trade secret information sought by
the subpoena.

4. Information concerning Core Hole No. 162, located in
Section 2 of Township 22 South, Range 31 East, and within
approximately 2600' of all of the proposed well locations, has been
provided to counsel for Yates Petroleum Corporation.

5. A subpoena for the same information has already been
quashed once by the hearing officer for the 0il Conservation
Division.

Respectfully submitted,

Clinton Marrs Clﬁ»&ﬁhﬂ_ov-/v\&Ubkd

KEMP, SMITH, DUNCAN & HAMMOND, P.C.
P.O. Box 1276

Albugquerque, New Mexico 87103-1276
(505) 247-2315

KEMP, SMITH, DUNCAN & HAMMOND, P.C.
P.O. Drawer 2800 C

Attorneys for New Mexico Potash
Corporation

RTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing
Objections to Subpoena Duces Te and Motion to Quash was sent by
facsimile and mailed this day of April, 1992 to Lq;ee,
Carson, Haas & Carroll, P.A., 300 Yates P. 0.
Drawer 239, Artesia, New Mexico 88211

oleum Builgring

05033 00200/E140699/1
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LAW OFFICES
LOSEE, CARSON, HAAS & CARROLL, P A.

ERNEST L. CARROLL 300 YATES PETROLEUM BYILDING TELEPHONE
JOEL M, CARSON £ O. DRAWER 239 (608) 748-3508
JAMES €. HAAS

ARTESIA, NEW MEXICO a2211-0239 TELECOPY

A LOSEER
— (s08) 74€.g218
OEAN B. CROSS

MARY LYNN BOGLE

FAX TRANSMITTAL DATE: ZF/EQEL/‘IQ’

N
PLEASE DELIVER THE FOLLOWING PAGE(S) TO:

NAME ! %Ob SUovart

FIRM: LD

FAX NO. { y g 1-S7dU FIRM NO.

SENDER: & enesh (o pofed|

TOTAL NUMBER OF PAGES (INCLUDING THIS SHEET): <

ARk AR AR RRRAR R AR AR AN R AR Ak AR b dhh ARk kAN

IF YOU DO NOT RECEIVE ALL THE PAGES INDICATED ABOVE,
PLEASE CALL US BACK AS SOON AS POSSIBLE AT:

{505) 746-3505 ASK FOR: I(ﬂ-'\-fﬂ”k
v
AR RRRRARRRARARRRRRARARARR AR RARARRR AR R AR RARR AR AR AR AR AR kA A S

MESSAGE:?

NOTE: The information contaimed in this facsimile message is attorney/client privileged and confidential
information intended only for use by the individual or entity named above. If the reader of this message is
not the intended recipient, or the employee or sgent regponsible for delivery to the intended recipient, you
are hereby notified that any dissemination, distribution or copying of this commmication is in error. 1f you
have received this facsimile n error, please immedistely notify us by collect telephone call and return the
sriginal message to us at the above address via the U. S. Postal Service.

~ER AA_as LET 16 'QA4 15ARTAAARZ1 A P.G1



FIFTH JUDICIAL DISTRICT
EDBY COUATY NEW MEXIcn

FIFTH JUDICIAL DISTRICT COURT
COUNTY OF EDDY

STATE OF NEW MEXICO

NEW MEXICO POTASE CORPORATION

Plaintciff,

vB. No, CV=92-101-8
YATES PETROLEUM CORPORATION,
JOBN DOE NO. 1, JOHEN DOE NO. 2,
JOHN DOE NO, 3, JOHN DOE NO. 4,
JOHEN DOE NO. 5, JOEN DOE NO. 6,
JOHN DOES NOS8. 7-15, AS
FICTITIOUS NAMES OF PERSONS
PRESENTLY UNRNOWN,

Tt Vel U et Vet Nt Nt Yl Ny gl gl gt “ul® i Nmst

Defendants.

ORDER EXTENRDING TEMPORARY RESTRAINING ORDER
AND APPOINTHENT OF BPECIAL MASTER

THIS MATTER came before the Court upen the Plaintiff's
Original Verified Complaint for Injunction, the éa:ties appearing
by counsel of record and the Court, having receiécd and examined
the file, having heard the argument and atipulaticns otﬁcounsel,
£inds: . |

1. The Plaintif? has exhausted its administrative remedies
before the Oil Conservation Division for the B8tate cof New Mexico
and this Court has Jjurisdiciion of the éarties and the subject
matter. '

2, The parties stipulated in 0p§n Court to the extensicn
of the Temporary Restraining Order pending the de neve hearing on
Plaintiff's application in Case No. 10448 by the 0il Conservation
Commission foxr the State of New Mexico, (0CC). The 0CC should be

BB _AfA_a LEN 1605 1EAR74662T1& o a2



appeinted to act at said hearing as Special Master, pursuant to
Rule 53 of the New Mexico Rules of Civil_?rocedure,'to make
findings as to whether Plaintiff is entitléd to preliminary
injunction under New Mexiceo Law.

3. The Special Master (New Mexico 0il Conservation
Commission) mﬁy consolidate such hearing w&th the de novo'hearing
on application of Plaintiff in OCC Case ¥o. 10448 with resgpect
to the Flora $#1 Well, and shall in ghis hearing procedufally
follow State of New Mexico Energy, Minerals and Natural Reaour&eg
Department, 04l Conservation Pivision Rules and Regulations dated
March 1, 1991, as published by that administrative agency and
made available to the general puklic.

4. Such hearing shall commence on or before May 22, 1992,
in the Commission's offices at Santa Fe, New Mexico.

8. Upon completion of the hearing thg sPeciai.xaste:
shall file its £indings with this Court, The Court retains
jurisdiction to determine, after consideration of the £indings
pgrnuant to Rule 1~053, whether Plaintiff is entitlgd to a
prelininary injunctign and if not, €0 hear evideance on the issue

of damages, 4if any, Defendant has incurred. The Court

determines that a bond L& nat required at this time, bacanse .
Plaintiff has sufficient means to answer.
6, At any ¢time aftar May 22, 1992, upon showing of good

cause and reasonable notice, the Court shall make sudh further-

“PpEB_77_a% LETN 1&a"@s 1S5ASP4ARAAZT A P.AZ



orders with respect to the temporary restraining order as it
deems appropriate. l

IT Is TERREFORE QORDERED THAT:

A. The temporary restraining order is hereby extanded 1n
accordance with the above findings;

B. The OCC is heraby appointed Spacial Master ¢to conduct
the hearing, pursuant to the foragoinq findings, and promptly
render a Decision and furnish it to this Court;

C. The Court retains jurisdiction ¢or the purposes

provided for in the abeove findings.

APPROVED:

Teleph na 915—533-4424
PAX 915~546-5360
Attorneys for Plaintiff

MGCORHICK, PORBES' WAY & TABOR

88221-1718
Telephone 505-885«4171
FAX 505-8085-1963
Attorneys for Plaintiff

APR=2%-9% WFN 168086 15857466316 P.Hd



LOSEE, CARSON, HAAS & CARROLL

S 2y

A. J, LOSee
P~ 0. Drawar 239
Artesia, NM 88210
Telephone 505=746-3505
FAX 505-746-6316
Attorneys for Defendant

1EAE 7488 T1 L
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Kemp, Smith, Duncan & Hammond, P.C.

ATTORNEYS AT LAW

EL PASO*

TAD R. SMITH

JOSEPH P. HAMMOND
JAMES F. GARNER
LEIGHTON GREEN, JF
RAYMOND H MARSHALL
ROBERT B ZABOROSKIt
W ROYAL FURGESON, JR
CHRIS A. PAUL

CHARLES C HIGH, JR
JIM CURTIS

DANE GEORGE

LARRY C. WOOQD
MICHAEL D. MCQUEEN
JOHN J. SCANLON, JR.
TAFFY D. BAGLEY

LUIS CHAVEZ

DAVID S. JEANS
DARRELL R. WINDHAM
ROGER D. AKSAMIT
CHARLES A. BECKHAM, UR
MARGARET A. CHRISTIAN
MARK E. MENDEL

TABER CHAMBERLAIN
NANCY C. SANTANA

OF COUNSEL: WILLIAM B DUNCAN

*MEMBERS TEXAS BAR
tMEMBERS NEW MEXICO BAR
“MEMBERS ARIZONA 8AR

MITZ) G. TURNER
CHRISTOPHER J. POWERSt
ALLAN GOLDFARS
RAYMOND E. WHITE
SUSAN F. AUSTIN

RUBEN S. ROBLES

PAUL M. BRACKEN""

KEN COFFMANt

DONNA CHRISTOPHERSON
ELIZABETH J. VANN
TERRY BASSHAMY

DAVID M. HUGHES
WILLIAM J DERRICK
MARK N, OSBORN
TIMOTHY AUSTIN

JOHN R. BOOMER
CYNTHIA S. ANDERSONTt
GREGQORY G. JOHNSON
KARL O. WYLER, HIt
RAUL STEVEN PASTRANA
MARCELLENE J. MALOUF
KAY C. JENKINST

JAMES W. BREWERYt
KATHRYN A HALSELLt

BURTON L. COHEN
SUSAN K. PINEt

PAUL A. BRADEN
ANGELA D. MORROWt
JEFFERY V. STRAHAN
KEVIN E. SHANNON
ERNESTO RODRIGUEZ
LAUREN K. S. MURDOCH
GARY SANDERS
JOHN R. JONES
CLARA B. BURNS
JOHN L. WILLIAMS
KEVIN P. O'SHEA

MIDLAND®

J. RANDY TURNER?t
JOHN A DAVIS, UR.
FRANK N. CREMER?
JAMES R. FULLERttt
ROD J. MACDONALDYT
PATRICK S. GERALD

ALBUQUERQUEY

JOHN P. EASTHAM
THOMAS SMIDT It
ROBERT A. JOHNSON
DONALD B. MONNHEIMER

CHARLES L. SAUNDERS, JR.t11t

ROBERT D. TAICHERT**
STEVEN P BAILEY®**
BRUCE E. CASTLE"
JAMES L. RASMUSSEN
STEPHEN R. NELSON
A. DREW HOFFMAN®
CELIA F RANKIN
CHARLOTTE LAMONT
CLINTON w. MARRS
VICKIE L. AUDETTE
ALAN HALL

SANTA FEt

JOE L. MCCLAUGHERTY®***

CAMERON PETERS****
BiLL PANAGAKOS

EL PASQO, TEXAS 7990i-1441
2000 MBANK PLAZA
P. O. DRAWER 2800, 76988-2800
(915] 533-4424 FAX! (915) 546-8380
TELEX: 5106016999 KEMP UQ

ALBUQUERQUE, NEW MEXICO 87i02-2121

S00 MARQUETTE. N W,, SUITE 1200
P. O. BOX 1276, 87103-1278
(B505) 247-2315 FAX: (505) 843-8099

MIDLAND, TEXAS 7970)-4310
400 WEST {LLINDIS, SUITE 1400
P C. BOX 2796, 79702-2786
(915) 887-0011  FAX: (91%) 687-1738

SANTA FE, NEW MEXICO 8720!-188)
300 PASEQ DE PERALTA, SUITE 200
P. O. BOX 86880, 87504-8880
(50%5) 982-19!3  FAX (S0OS) 988-7583

S*MEMBERS TEXAS AND COLORADO BARS

April 20, 1992

****MEMBERS COLORADO BAR

HMEMBERS DISTRICT OF CO.UMBIA 8AR

HHMEMBERS NEW MEXICO AND OKLAHOMA BARS
HHMEMBERS DISTRICT OF CO_UMBIA AND COLORADO 8ARS

RECEIVED

BY HAND-DELIVERY T
S O

William J. LeMay, Director

New Mexico 0il Conservation Division

State Land Office Building 3
310 0ld santa Fe Trail .
Santa Fe, NM 87504

Re: Application for Emergency Order Staying Order of Director
Pending De Novo Hearing by OCC
Case No 10448
Order No. R-9654

Dear Mr. LeMay:

I am enclgsing the original and two copies of New Mexico
Potagh Corporation's Application for Emergency Order Staying Order
of Director Pending De Novo Hearing by OCC in the above-captioned
matter.

Charles High, lead counsel for New Mexico Potash, is away from
his coffice on Monday, April 20, 1992. Accordingly, please direct
any instructions or questions on Monday to me at my office in
Albuquerque; my telephone number is 247-2315 and my fax number is
843-6099. Mr. High will return to his office on Tuesday morning.

. A copy of the enclosed emergency application has been sent
this morning to Ernest Carroll, attorney of record for Yates

07781 0010(YA17185/1
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William J. LeMay, Director
April 18, 1992

Page 2

Petroleum, by fax and by mail.

Very truly yours,

KEMP, SMITH, DUNCAN & HAMMOND, P.C.

By WNM

Clinton W. Marrs

Enclosures
cc: Charles High (w/encl.)
Ernest L. Carroll (w/encl.)

07781 00100/A17185/1
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BEFORE THE OIL CONSERVATION DIVISION
OF THE STATE OF NEW MEXICO -

IN THE MATTER OF THE

APPLICATION OF YATES PETROLEUM

CORPORATION FOR AUTHORIZATION TO CASE NO. 10448
DRILL, EDDY COUNTY, NEW MEXICO

SPONS (%) C (9) Q CY STAYING ORDER

YATES PETROLEUM CORPORATION ("Yates"), in response to the
application of New Mexico Potash Corporation ("New Mexico Potash")
for an emergency order staying decision and Order No. R-9654 issued
by William J. LeMay, Director in this case, states:

1. On April 19, 1992 at 3:10 P.M., New Mexico Potash filed
in the Fifth Judicial District Court of Eddy County, New Mexico,
Case No. 92-  , a verified complaint for injunction (a copy of
which verified complaint is hereto attached) against Yates and John
Does Neos. 1~-15 (the "Defendants"), praying for a temporary order,
without notice, restraining the Defendants from drilling or taking
any further action in connection with the drilling of the well known
as the Flora "AXF" State Well No. 1 located in the SE/4 SW/4 of
Section 2, Township 22 Socuth, Range 31 East, N.M.P.M.

2. At 3:11 P.M. on said April 19, 1992, the Honcrable James
L. Shuler, District Judge, issued an Ex Parte Temporary Restraining
Order, a copy of which is hereto attached, restraining the
Defendants from drilling or taking any further action in connection

with the drilling of the Flora "AKF" State No. 1 well; and ordered
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Yates to show cause on April 22, 1992 at 9:00 A.M. why a temporary
injunction should not be issued. |

3. The Ex Parte Temporary Restraining Order was served upon
Randy G. Patterson, Treasurer of Yates at approximately 6:00 P.M.
on April 19, 1992, at which time the Flora "AKF" State No. 1 well
had been drilled to a depth of 861 feet below the surface, 13-3/8"
casing set and cemented. Yates immediately notified the drilling
¢rew and all operations on the well have ceased pending the show
VEUDE 1lCal Lily Wil AL AL L6, ATTE.

4. Without waiving its right to claim that the District Court
of Eddy County is without jurisdiction because New Mexico Potash
has failed to exhaust jits administrative remedies, Yates asserts
that until that issue is resolved the pending application for an
emergency order of this Division is moot.

WHEREFORE, Yates respectfully requests the 0il Conservation
Division either a) dismiss the application of New Mexico Potash for
an emergency staying order on the grounds that it no longer has
jurisdiction, or b) withhold any action on the application until
such time as the show cause hearing has been held before the
District Court of Eddy County on April 22, 1992; and for such other
relief as may be just in the premises.

Respectfully submitted,

LOSEE, CARSON, HAAS & CARROLL, P.A.

By:

A. J. Aosee

- -
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CERTIFICATE OF SERVICE

I hereby certify a correct copy of the foregoing Response was
sent on April 20, 1992 by facsimile to Clinton Marrs, Esquire,
attorney for New Mexico Potash, and by regular mail to Mr. Marrs

and Charles C. High, Jr., Esqguire.

)

A. J. Losaé
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~v~  "FIFTH _ JUDICIAL DISTRICT COURT

L7 ~ 74
, COUNTY OF __EDDY Y1~ G4
=~ STATE OF NEW MEXICO

NEW MEXICO POTASH CORPORATION

VS,

YATES PETROLEUM CORPORATION, JOHN DOE NO. 1, JOHN DOE
NO. 2, JOHN DOE NO. 3, JOHN DOE NO. 4, JOHN DOE NO. 5,
JOHN DOE NO. 6,, AND JOHN DOES NOS. 7-15, AS FICTITIOUS
NAMES OF PERSONS PRESENTLY UNKNOWN

SUMMONS

18275741 P.8S
. LT
%ﬁk M,/??a,
'3,'/5'/- vl

2T

/

vo. (T2~

o: YATES PETROLEUM CORPORATION, JOHN YATES, PRESIDENT, OR PEYTON YATES, EXECUTIVE
VICE PRESIDENT, OR RANDY G, PATTERSON, TREASURER OR DENNIS G. KENSEY, TREASURER

Defendant(s), Greeting:

You are hereby directed to serve a pleading or motion in response to the Complaint within 30
days after service of the Summons, and file the same, all as provided by law.

You are notified that, unless you so serve and file a responsive pleading or motion, the
Plaintiff(s) will apply to the Court for the relief demanded in the Complaint.

McCormick, Forbes, Caraway & Tabor
At ore e " P.0.Box 1718 Carisbad, N. M. 8220
) Phone (505) 885-4171

WITNESS the Honorable %WOZ,%/‘* District Judges of Saig Court of

the State of New Mexico eal of the District Court of Said County, this / 7 day

of Aoril , 1882 ,

e L

By:

LT CLEWHE DISTRICT COURT

(
NOTE:

Deputy

This summons does not require you to see, telephone or write to the District Judge of the Court

at this time.

It does require you or your attorney to file your legal defense to this case in writing with the
Clerk of the District Court within 30 days after the summons is legally served on you. If you do
not do this, the party suing may get a Court Judgment by default against you.
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IN THE DISTRICT COURT OF NIW MEXICO ;%Z
FIFTH JUDICIAL DISTRICT

NEW MEXICO POTASH CORPORATION,
Plﬂintitto

Ccivil action Ne. (:Vu & 2 —

AL

YATES PETROLEUM CORPORATION,
JOHN DOE NO. 1, JOHN DOE NO. 3,
JOHN DOE NO. 3, JOHN DQE, NO, 4,
JOHN DQE NO. S, JOHN DOE NO, 6,
+AND JOEN DOES NOS, 7«15, AS
. FICTITIQUS NAMES OF PERSONS
PRESENTLY UNKNOWN,

Defondants.
‘g O T NP FO c

New Mexico Potash Corporation, Flaintiff, complains of Yates
Petroleum Corporaticn and John Does Nog, 1-15, being fictitious
names of person presently unknown, defendants, and for cause of
action would respectfully show the following:

I.

Plaintiff is a New Mexico corporation authorized to do
business in the State of New Mexico and hag its principal pilaece of
musiness in Bddy County, New Mexico. Defendant Yates Patroloum
Corperation, upon information and belief, ie a New Maxico
corporation, and has its prinecipal place of business at 108 South
Fourth Street, Artesia, New Mexico 28210. 1¢ may be served with
service of process by serving John A, Yates, Praecident; g, p.
Yates, cChairman of the Board; Peyton Yates,

Exacutive vVice

President: Randy 6. Patterson, fTroagure; or Dennis g, Kinsey,

Treasurer, all at 105 goush Fourth Btreet, Artesia, New Mexico

88210, or its atterneys of record in the administrative proceaeding

referrad te in thig complaint, A. J. Losea or Exrnest L. c¢arrol,

Q503 002V BII B8/
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Losas, Carson, Haas & Carroll, P. As, 300 Yntci Petroleun Building,
Artasia, Nav Nexico #8211,
| I,

Nev Mexico Potash opexatss an underground potash mins in Eddy
County, New Mexico wvhare it nines potassium and refines it into
preducts for sale to the agricultural industry as fertilizer., It
‘ie the owner of potassium lease No. M-14957, issued by the State of
New Mexico covering all of Saction 2, Township 23 South, Range 31
East, NMPM, near Hobba, New Mexice (hereinafter referred to as

. “section 2%).
III.

yates iz an oil and gas operator and has applied to the New
Mexico Oil Conservation bDivision ("OCD¥) for a permit to drill an
oil well (the "Well") through the potassium deposits in Section 2.
The proposed location of the Well, known as tha Flora PAXF Stata
Well No. 1, ip 660 feat from the South line and 2310 feet from the
West line of Section 2.

IV.

New Mexico Potash protested the drilling of the Well es
provided under rules ard regulaticne of the OCD and a hearing was
held before an OCD haaring exaniner in Santa Pe, New Mexico, on
March 19, 1982, After several hours of argument, both New Mexico
Potash or Yates chose not to present avidence to the hearing
examiner (bayond their respective arguments) ang each informed the
othor that due to the importance of the igsues, the 011
Consarvation Commission (“OCc”) would be asked to hear and decida
the imsues regardless of what the hearing examiner dacided. The

Q8033 00200/R1N$PSN/1
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OCC is a comnission crsated by the 0il and Gas Act, Sections 70=1~1
et seq., NMZA 1378, to resolve disputes over applications for
permits to drill oil wells in potassium depesits in the State of
New Mexico. Specifically, Section 70-2-13 of the 0il and Gas Act
provides, in ralevant part that

¥hen any matter or proceeding is referred to an sxaminer

and a decisicn ig renderad thereon, any party of record

adversaly affected shall have the rignt to have tha

natter heard de nazq before the [cil conservation)

conmission upon application filed with the [0CD) divieien

within thirty days from the time any such decision is

rendered,
This statutory right is repeated in Rule 1220 of the 0CD's Rules of
Procedure, wbich provides in ralevant part that:

When any order has bean antered by thae Division pursuant

to any hearing held by an Bxaminer, any party of record

adversaly affected by such erday g¢hall have the right to

havs such matter or proceeding heard de novo before the

Comnission, provided that within thirty (30) daye fzom

the date such order is rendered such party files with the

Division a written application for such hearing bafore

the Commimsion.,saxa |

|

Follewing tha eoxaminer's hearing on March 19, 1992, the
Director of the 0OCD, Mr, william J. LeMay, 4issusd an order
approving Yates! application to drill the Well in Section 2.
Thereafter, on April 3, 1992, within the time specified in Section
70~2-13 and Rule 1220 of the OCD's Rules on Procedure, New Mexico
Potash filed an application for Hearing de novp before tha New
Mexico 0il Conservation Commission ("OCC"), That Application vas
received by the OCD on april 7, 1992, A copy of the Applicatien
for Hearing by the OCC was served on counsel for Yates.

vI.

00D 2XVRISIIL/|
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Notwithstanding the filing and nrviet' on Yates of this
Applicaticn for Hearing by the 0CC, and the apscific provisions of
the ©i1 and Gas Act giving New Nexico Potash a statutory right to
® de nove hearing and decision by tha 0CC, Yates, with the
assistance of and in concert with John Does Noa, 1<15, baing
fictitious names of persens present at various times on the Well
fito in Section 2, has begun to drill the Wall baing challanged by
New Mexico Potash in its Application tor Hearing by the 0cC. Now
Mexico Potash has learned that drilling is already at least 300
'tut deep and that the firse string of casing has Dbean set.
' Observations of the site alas indicato that drililing is proceeding
on a 24-hour basis.

VII.

Plaintif? faces imminent ang irreparable harm from defendant's
drilling of thae Well. Indeed, if such drilling continues, the Well
vill ba drilled and vempleted before the matter is heard by the oCC
and Plaintiff will be deprived of its statutory right to have the
OCC hear and decide {f the Well should Dbe allowed or denied,
Further, 1i# ¢he drilling continues, Plaintirr wili be deprived of
an sffective remedy becauge if the 0cc, after hearing, deniwns the
applicatien to arill the well, as Plaintiff believes it will, the
Well cennot be removed, Plaintirr, therefore, has no effective
renedy at law,

VIII,

Plaintiff alleges that the denial of injunctive relief vill
cause nore harm to it than the granting of an injunction, pending
& hearing and decision by the occ, will cause defandants.

05TY) GOAOMRIISSY
4
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Perendant Yates, through its counsel at the hearing before the OCD
hearing exaniner, is well aware of the provisions of the Oil and
Gas Act that such zatter are toc ba heard de novo by the OCC. Net
only was an hearing by the 0CC discussed by counsel at the
exaniner's hearing, but after the OCD order was i{sgued, Yates was
served through its counsel with Plaintiff's Application for Haaring
by the OCC prior to the start of tha drilling of the Well.
Therefore, there is no basis on which Yatez can now claim that it
vill suffer gubstantial harm if an injunction is granted pending a
" decision by the oCC.
IX.

Plaintiff has exhausted its administrative remedies in seeking
an emergency stay of the OCD order approving the Well or an order
directing Yates to stop drilling until the matter can be heard de
neye and decided by the 00C. On Saturday, April 18, 1952, at z:'ss
P-m., shortly aftexr learning that drilling was in progress, charles
¢. High, Jr., counsel for New Mexico Potash called William J.
Lenay, Director of the 0CD, and requested an emergency order either
staying the decision approving the weil or directing Yates to stop
drilling pending a hearing and decision by the 0CC. Director Lemay
stated that Re would not act on such oral request. A written
request cannot be filed until Monday morning, April 20, 1992, but
by that time the Arilling of the Well may penetrata the potassium
deposits of Plaintise.,

WHEREFORE, Plaintiff requests and prays that:

1. A temporary restraining order ba issued without notica te
defendants, restraining defendants, their agents, mervants,

23033 o200/ 35950/1
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saployess, contractors, subeontractors, and those acting in concert
with thexr, from drilling or taking any further action in coansction
with the Arilling of tho Well known aﬁ the Floxra "AXy" State Well
No. 1, located at 660 faoet from the South line and 2310 feet from

the West line of seaction 3.
2., Dafendants ba cited to appear and shov cause, that upon
.haarinq. a temporary injunction ba issued, enjoining defendants,
their agents, servants, enmpleoyees, contractors, subcontractors, and
those eacting in concert with them, from drilling or taking any
fuzther action in connection with thae driliing of the well Xnown as
the riora "AKF" State Well No. 1, located at 660 feet from the
south 1ine and 2310 feet from the West line of Section 2, pending
a hearing and decision by the OCC on the application for permit to
drill the well,

3. Plaintiff receives such other and further relief, at law
or in equity, which it mpay by this pleading or propar amendment,
shov itself entitled to receive.

Respectfully submitied,

Charles C. High, Jr.

KEMP, SMITH, DUNCAN & HAMMOND, P.C.
P.0. Drawvar 2800

El Pamo, Taxag 79999-2800

{915) 333=4424

(915) 546=8360 (FAX)

Clinton Marrs :

KZMP, SNITH, DUNCAN & HAMNOND, P.C.
2.0. Box 1278

Albuguerque, New Maexice 87103-127¢
(50%) 247-2315

Jay Forbas

MoCormick, Forbes, Caraway & Tabor

Py O. Pox 1718
Carlsbad, Naw Mexice 88221-1718

Q5009 0QI0LVEIL 3593W 4
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Attorneys for New Msxico Potash
Corporation

CERTIPICATION UNDER SECTION 1066 NNSA 1986

I hezreby certify that I have attempted to notify ccunsel for
defendanta of the ragquest for a tenpor stral order but was
unable to conttact him,

VERIFICATION

STATE OF NEW MEXICO
COUNTY OF EDDY

BEFORE MB, the unde_z:gigned Notary Public, on this day
personally appeared 7z M e who %_ue duiy sworn on his
oath deposed and said that be i .3~ £V of Nev Mexico Potash
Corporation, Plaintiff in the above=entitled action and is duly
authorized to sign this verification; that he has read the above
and foregoing Plaintiff's original verified Complaint for
Injunctien and that every statement contained therein is within his
personal knovledge and is true and correct. /

SUBSCRIBED AND SWORN BRFORE ME on theéE day of April, 1993,
to certify which witness my hand and efficlal seal.

@03s KOOI

12



BEFORE THE OIL CONSERVATION DIVISION RECEIVED
STATE OF NEW MEXICO

AF“ i e
IN THE MATTER OF
L CONSERVATION DIVISIUN
APPLICATION OF YATES PETROLEUM . QIL CONSER A
CORPORATION FOR AUTHORIZATION TO CASE NO. 10448
DRILL, EDDY COUNTY, NEW MEXICO ORDER NO. R~9654

G DE NO CONSERVATION COM) o

NEW MEXICO POTASH CORPORATION ("New Mexico Potash") applies
for an emergency order pursuant to Rule 1202 of the New Mexico 0il
Conservation Division ("0OCD*") Rules on Procedure staying the
decision and order issued by William J. LeMay, Director of tha 0OCD
("Director"), on March 20, 1992, and in support thereof shows the
following:

1. Oon March 20, 1992, following a hearing beforse a hearing
examiner, the Director of the OCD entered an Order in this matter
approving the application of Yates Petroleum Corporation ("Yates")
to drill ite Flora "AKF" State Well No. 1 at a standard oil well
location 660 feet from the South line and 2310 feet from the West
line (Unit N) of Section 2, Township 22 South, Range 31 East, NMPM,
Undesignated Lost Tank-Delaware Pool or Undesignated Livingston
Ridge-Delaware Pool, Eddy County, New Mexico.

2. On April 3, 1992, within the time specified in Rule 1220
of the Rules on Procedure, New Mexico Potash filed an Application
for Hearing de nove before the New Mexico 0il Conservation
Commission ("OcCC"). That Application was received by the OCD on

April 7, 199%92.

05033 00200/B135957/1



3. A copy of the Application for Hearing by the 0CC was
perved on counsel for Yateas, A certification of service was
attached to the Application and filed with the 0OCD.

4. Notwithstanding the filing and service of this
Application, which New Mexico Potash submits renders moot the
decision and order of the Director, New Mexico Potash has learned
that Yates is in the process of drilling the well approved by t..s
OCD, which is the subject of New Mexico Potash's Application for
Hearing by the full OCC. We understand that the first string of
casing has been set and that drilling is preceeding on a 24<hour
basis. Therefore, unless an aemergency order is entered granting
the requested stay, the well will be drilled through potash
deposits and to the bottom hole location before the OCC hears the
matter and New Mexico Potash's statutory right to a de novo hearing
by the 0CC will be rendered moot.

5. The OCD has the authority to enter the order regquested by
New Mexico Potash. Under Rule 1202, an emergency order granting a
gtay may be entered where, as here, an emergency is found to exist.
That Rules provides that:

Notwithstanding any other provision of these rules, in

case an emergency is found to exist by the Divisien,

wnich, in its judgment, requires the making of a rule,

ragulation, or order without a hearing having first been

had or concluded, such emergency rule, regulation, or

order when made by the Division shall have the same

validity as if a hearing with respect to the same had

been held before the Division after due notice. Such

emergency rule, regulation, or orxder shall remain in

force no longer than 15 days from its effective date, and

in any event, it ehall expire when the rule, regulation

or ocrder made after due notice and hearing with respect

to the subject matter of such emergency rule, regulatien,
or order becomes effectivae.

Q5033 OROO/B1 3595711



6. The conditions specified in Rule 1202 exist in this case.
Indeed, as stated earlier, the decision and order issued by the
Director on March 20, 1992, which is the subject of New Mexico
Potash's Application for Hearing by the 0CC, ie not a wvalid
authorization for Yates to drill the subject well. On the
contrary, Rule 1220 of the OCD's Rules of Procedure, as well as
Section 70-2-13, NMSA 1978, specifically provide that when a matter
is referred to an examiner for hearing, as was done here, and a
decision is rendered, as happened here, any party of record *"shall
have the right" to have the matter heard de nove before the 0OCC
provided that within 30 days of such order an application for
hearing is filed with the 0OCD.

5. This statutory "right" to a '"de novo" hearing renders
invalid any decisjion entered by the OCD which 1s the subject of a
timely application for hsaring before the OCC. Any other
interpretation would render meaningless this statutory "right" to
a de nevo hearing.

6. For this reason, New Mexico Potash submits that the well
being drilled by Yates is without authorization. An emergency
order should, therefore, be entered staying the March 20, 1992
approval of the well for a 15 day period and a hearing immediately
scheduled so that this issue can be heard by the Director.

7. Alternatively, New Mexico Potash submits that an
emergency order should be entered to preserve the jurisdiction of
the OCC. Since it is as clear as words can express that New Mexico
Potash has a statutory "right" to have Yates' application to drill

this well heard and decided "de novo" by the OCC, this can only

05083 00200/B138957/1



occur if an order is entered directing Yates to stop the present
drilling until a decision is made by the 0CC. Without such a stay,
or the iesuance of an order directing Yates to stop drilling, the
well in issue will be drilled and completed before the OCC has an
opportunity to perform its statutory duty to decide if the well
should or should not be allowed.

8. Finally, New Mexico Potash submits that an emergenc:y
order should be entered to prevent irreparable harm to New Mexico
Potash. While the OCD has no procedures for the seeking or
granting of a stay pending hearing by the 0CC of an order issued by
the OCD and, therefore, no standards for deciding such matters
(which New Mexico Potash submits is because OCD decisions to be
heard by the OCC are superseded by an application for hearing), New
Mexico Potash submits that it is entitled to stay based upon
traditional eguitable standards considered by the courts when
deciding whether agency action should be stayed during an appeal.
See 8.9., n o] [} e ic te a c
commisgion et al., 105 N.M. 708 (App. 1986) (test for determining
whether to enjoin agency action during appeal requires
consideration of (1) likelihood that applicant will prevail on the
merits of the appeal; (2) a showing of irreparable harm to the
applicant unless the stay is8 granted; (3) evidence that no
substantial harm will result to other interested persons; and (4)
s showing that no harm will ensue to the public interest.)

8. With respect to the first condition, there is at least a
likelihood that New Mexico Potash will prevail on its Application

for Hearing before the OCC. New Mexico Potash claimg that the

053 0ROWEL35997/1



proposed well is located within an area designated by New Mexico
Potash as its "life~of-mine reserves" within the meaning of occC
order R~111-P. While this will be contested by Yates on various
grounds, which New Mexico Potash believes are without merit, the
evidsnce will show that New Mexico Potash has complied with all
requirements imposed on it by Order R-111-P for the designation of
Section 2 as "life-of-mine" reserves. If it 1is successful {n
establishing this, as it believes it will be, then the well should
be disallowed in accordance with Section G(3) of Order R-111-P,
which states that wells in an LMR area may only be approved with
the consent of New Mexico Potash. This condition, therefore, is
Clearly nret. |

9. Second, if a stay is not granted, New Mexico Potash will
suffer irreparable harm in that its statutory right to have this
matter heard and decided by ths 0CC will be rendered moot because
the well will be completed before it is even heard by the OCC.
Such deprivation of a statutory right, under any standard, is
irreparable injury. Further, the proposed well is located in an
area of commercial grade potash under lease to New Mexico Potash.
Indeed, a core hole to the East of the proposed well location shows
5 feet one inch of 16.04% K20 sylvite on the 10th ore zone and 4
feet 11 inches of 5.86% K20 langebinite on the 4th ore zone. If a
stay is not entered, an enormous amount of potash will be wasted
before the OCC has an opportunity to determine if the well will
result in an undue waste of potash., Still further, if the well is
completed before the OCC hears the matter, it will present a safety

hazard to underground miners which cannot be removed even 1lf New

as033 O200/B135957/1



Mexico Potash prevails before the 0OCC. The obvious and
indisputable fact that this safety hazard and waste of potash
cannot be reversed or eliminated if New Mexico Potash prevails
before the OCC constitutee irreparable injury and satisfies the
second factor.

10, With respect to the third factor, there can be no
substantial harm to Yates not of its own doing if a stay ‘s
granted. Both the OCD Rules of Procedure and the 0il and Gas Acc
provide for a determination of this matter by the OCC regardless of
the decision by the OCD. Yates was clearly aware of this before it
started drilling and also knew that applications for hearing would
be filed with the 0CC if the decision was adverse to New Mexico
Potash. At the hearing before the hearing examiner, counsel for
each party informed the other that the issues involved were of such
importance that they should be heard by the 0CC. It was for this
reason that both chose not to present evidence after nearly four
hours of argument. Thereafter, and before drilling began, counsel
for New Mexico Potash prepared, filed, and served on Yates' counsel
its application for hearing on the Director's approval of this
well. Given these facts and Yates' knowledge that the isgsue would
be heard by the 0CC, there is no basis on which Yates can now claim
that it will suffer substantial harm if a stay is granted pending
a decision by the OCC.

11. Finally, there can be no claim that the granting of a
stay will result in harm to the public interest. On the contrary,
the public interest mandates that New Mexico Potash receive that to

which it is entitled by statute - a decision by the 0CC on whether

M3 00200/B135957/1



this well should be allowed. This is only possible if it occurs at
a time before the well is drilled.
WHEREFORE, New Mexico Potash respectfully reguests that the

OCD find this to be an emergency matter and enter an corder either
staying the OCD Order approving the well or directing Yates to stop
drilling until the matter can be heard and decided da pove by the
OCC and grant New Mexico Potash such other and further relief to
which it is entitled.

Respectfully submitted,

KEMP, SMITH, DUNCAN & HAMMOND, P.C.

P.O. Box 1276

Albuquergque, New Mexico 87103-1276
(S05) 247-2315

By: /\/\/\/)

Clinton Marrs

KEMP, SMITH, DUNCAN & HAMMOND, P.C.
P.0. Drawer 2800
El Paso, Texas 79999-2800 -

/ Attorneys for
Corporation

R E O IC

I hereby certify that a true and correct copy of the foregoing
Application for Emergency Order Staying Order of Director Pending
De Novo Hearing by 01l Conservation Commission was sent by
facsimile and mailed by certified mail, return receipt requested on
this 20th day of April, 1992, to Ernest L. Carroll, Attorney for
Yates Petroleum Corporation, Losee, Carson, Haas, & Carroll, P. A.,
P. 0. Drawer 239, Artesia, New Mexico 88210

(4%

Clinton Marrs

03033 0RO0/B135957/1
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FIFTH JUDICIAL DISTRICT COURT

COUNTY OF EDDY

STATE OF NEW MEXICO

NEW MEXICO POTASH CORPORATION
Plaintiff,

vsl

YATES PETROLEUM CORPORATION,
JOHN DOE NO. 1, JOHN DOE NO. 2,
JOHN DOE NO. 3, JOHN DOE NO. 4,

JOHN DOE NO. 5, JOHN DOE NO. 6, RECEIVED
JOHN DOES NOS. 7-15, AS DEE 20 100
FICTITIOUS NAMES OF PERSONS R B
PRESENTLY UNKNOWN, :

QIL CONSERVATION DIVISION

&
1

i

H

Defendants.

i
*

EX PARTE TEMPORARY RESTRAINING ORDER

THIS MATTER came to the Court Ex Parte, Sunday, April 19,

1992, at é’“ p.m. The Court received and read the
Plaintiff's Original Verified Complaint For 1Injunction, £filed
with the Court and £finds the Temporary Restraining Orderx
requested should issue without notice to the Defendants.

IT IS ORDERED EX PARTE that Defendant, YATES PETROLEUM
CORPORATION, their officers, agents, servants, employees,
contractors, sub-contractors and those acting in concert with
them be and they hereby are restrained from drilling or taking
any further action in connection with the drilling of the oil
well known as the Flora "AKF" State Well No. 1 located at 660
feet from the South line and 2310 feet from the West line of

Section 2, Township 22 South, Range 31 East, N.M.P.M., Eddy

County, New Mexico.
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IT 18 FURTHER ORDERED Defendant, YATES PETROLEUM CORPQRATIOQ .
appear before this Court on 27‘ April 1952, at 7,40

o'clock A~ .m., and show cause, if any it has, why a tempora:j?;
injunction should not issue enjoining YATES PETROLEUM CORPORATION

from drilling or taking any further action in connection with thev;

drilling of the oil well known as the Flora "AKF" State Well No.
1 located at 660 feet from the South line and 2310 feet from the
West line of Section 2, Township 22 South, Range 31 East,
N.M.P.M., Eddy County, New Mexico, pending a hearing and decision
by the New Mexico 0il poﬁlo:vation Division. A copy of this
Order and the verified Complaint upon which it is based shall be

served on an officer of YATES PETROLEUM CORPORATION.

-

STRI JUDGE
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FIFTH JUDICIAL DISTRICT COURT
COUNTY OF EDDY
STATE OF NEW MEXICO

NEW MEXICO POTASH CORPORATION
Plaintiff,

Vs.

No. (dc‘sfi;2*~

YATES FPETROLEUM CORPCRATION,
JOEN DOE NO. 1, JOHN DOE NO. 2,
JOHN DOE NO. 3, JOHN DOE NO. 4,
JOHN DQE NO. 5, JOHN DOE NO. 6,
JOHN DOES NOS. 7=15, AS
FICTITIOUS NAMES OF PERSONS
PRESENTLY UNKNOWN,

Defendants.

EX PARTE TEMPORARY RESTRAINING ORDER

THIS MATTER came %to the Court Ex Parte, Sunday, April 19,
1992, at éfﬁ P.-M. The Court received and read the
Plaintiff's Original Verified Complaint For Injunction, filed
with the Court and finds the Temporaxy Restraining Order
requested should issue without notice to the Défendants.

IT 1S ORDERED EX PARTE that Defendant, YATES PETROLEUM
CORPORATION, their officers, agents, serxrvants, employees,
contractors, sub-contractors and those acting in concert with
them be and they hereby are restrained from drilling or taking
any further action in connection with the driliing of the oil
well known as the Flora "AKF" State Well No. 1 located at 660
feet from the South line and 2310 feet from the West line of

Section 2, Township 22 South, Range 31 East, N.M.P.M., Eddy

County, New Mexico.
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IT IS FURTHER ORDERED Defendant, YATES PETROLEUM CORPORATION

)
appear before this Court on ;2@ April 1992, at ?f 00

o'clock _<L .m., and show cause, if any it has, why a temporary
injunction should not issue enjoining YATES PETROLEUM CORPORATION
from drilling or taking any further action in connection with the
drilling of the o0il well known as the Flora "AKF" State Well No.
1 located at 660 feet from the South line and 2310 feet from the
West line of Section 2, Township 22 South, Range 31 East,
N.M.P.M., Eddy County, New Mexico, pending a hearing and decision
by the New Mexico 0il Conservation Division. A copy of this
Order and the verified Complaint upon which it is based shall be
served on an officer of YATES PETROLEUM CORPORATION.

& (e L Skl

’ﬁis%lc'r JUDGE




LAW OFFICES

LOSEE, CARSON, HAAS & CARROLL, P A.
ERNEST L. CARROLL 300 YATES PETROLEUM BUILDING
JOEL M. CARSON P. O.DRAWER 239

JAMES E. HAAS
ARTESIA, NEW MEXICO 88211-0239
A.J. LOSEE

DEAN B.CROSS
MARY LYNN BOGLE

20 April 1992

VIA FACSIMILE TRANSMISSION

Mr. William LeMay, Director
0il Conservation Division
P. O. Box 2088

Santa Fe, New Mexico 87504

Attention: Mr. Robert Stovall

TELEPHONE
(805) 746-3505

TELECOPY
(508) 746-6316

827-5741

Re: Application of New Mexico Potash Corporation

for emergency staying order, Case No.

Dear Mr. LeMay:

10448

Enclosed herewith you will please find the response of Yates
Petroleum Corporation to the application of New Mexico Potash
Corporation for an emergency order staying Division Order

No. R-9654.

Yours very trul

AJL:scp
Enclosure



BEFORE THE OIL CONSERVATION DIVISION
OF THE STATE OF NEW MEXICO

IN THE MATTER OF THE

APPLICATION OF YATES PETROLEUM

CORPORATION FOR AUTHORIZATION TO CASE NO. 10448
DRILL, EDDY COUNTY, NEW MEXICO

RESPONSE TO APPLICATION FOR EMERGENCY STAYING ORDER

YATES PETROLEUM CORPORATION ("Yates"), 1in response to the
application of New Mexico Potash Corporation ("New Mexico Potash")
for an emergency order staying decision and Order No. R-9654 issued
by William J. LeMay, Director in this case, states:

1. On April 19, 1992 at 3:10 P.M., New Mexico Potash filed
in the Fifth Judicial District Court of Eddy County, New Mexico,
Case No. 92-  , a verified complaint for injunction (a copy of
which verified complaint is hereto attached) against Yates and John
Does Nos. 1-15 (the "Defendants"), praying for a temporary order,
without notice, restraining the Defendants from drilling or taking
any further action in connection with the drilling of the well known
as the Flora "AKF" State Well No. 1 located in the SE/4 SW/4 of
Section 2, Township 22 South, Range 31 East, N.M.P.M.

2. At 3:11 P.M. on said April 19, 1992, the Honorable James
L. Shuler, District Judge, issued an Ex Parte Temporary Restraining
Order, a copy of which 1is hereto attached, restraining the
Defendants from drilling or taking any further action in connection

with the drilling of the Flora "AKF" State No. 1 well; and ordered



Yates to show cause on April 22, 1992 at 9:00 A.M. why a temporary
injunction should not be issued.

3. The Ex Parte Temporary Restraining Order was served upon
Randy G. Patterson, Treasurer of Yates at approximately 6:00 P.M.
on April 19, 1992, at which time the Flora "AKF" State No. 1 well
had been drilled to a depth of 861 feet below the surface, 13-3/8"
casing set and cemented. Yates immediately notified the drilling
crew and all operations on the well have ceased pending the show
cause hearing on April 22, 1992.

4. Without waiving its right to claim that the District Court
of Eddy County is without jurisdiction because New Mexico Potash
has failed to exhaust its administrative remedies, Yates asserts
that until that issue is resolved the pending application for an
emergency order of this Division is moot.

WHEREFORE, Yates respectfully requests the 0il Conservation
Division either a) dismiss the application of New Mexico Potash for
an emergency staying order on the grounds that it no longer has
jurisdiction, or b) withhold any action on the application until
such time as the show cause hearing has been held before the
District Court of Eddy County on April 22, 1992; and for such other
relief as may be just in the premises.

Respectfully submitted,

LOSEE, CARSON, HAAS & CARROLL, P.A.

By:




CERTIFICATE OF SERVICE

I hereby certify a correct copy of the foregoing Response was
sent on April 20, 1992 by facsimile to Clinton Marrs, Esquire,
attorney for New Mexico Potash, and by regular mail to Mr. Marrs

and Charles C. High, Jr., Esquire.

O,

A. J. Lospé




FIFTH JUDICIAL DISTRICT COURT
COUNTY OF EDDY
STATE OF NEW MEXICO

NEW MEXICO POTASH CORPORATION
Plaintiff,

No. (qL4;f22-—

vs.

YATES PETROLEUM CORPORATION,
JOHN DOE NO. 1, JOHN DOE NO. 2,
JOHN DOE NO. 3, JOHN DOE NO.
JOHN DOE NO. 5, JOHN DOE NO.
JOHN DOES NOS. 7-15, AS
FICTITIOUS NAMES OF PERSONS
PRESENTLY UNKNOWN,

(<290~
- =
L N N i e

Defendants.

EX PARTE TEMPORARY RESTRAINING ORDER

THIS MATTER came to the Court Ex Parte, Sunday, April 19,
1992, at ;ia/g p.m. The Court received and read the
Plaintiff's Original Verified Complaint For 1Injunction, filed
with the Court and finds the Temporary Restraining Order
requested should issue without notice to the Defendants.

IT IS ORDERED EX PARTE that Defendant, YATES PETROLEUM
CORPORATION, their officers, agents, servants, employees,
contractors, sub-contractors and those acting in concert with
them be and they hereby are restrained from drilling or taking
any further action in connection with the driliing of the oil
well known as the Flora "AKF" State Well No. 1 located at 660
feet from the South line and 2310 feet from the West line of
Section 2, Township 22 South, Range 31 East, N.M.P.M., Eddy

County, New Mexico.



IT IS FURTHER ORDERED Defendant, YATES PETROLEUM CORPORATION

appear before this Court on < <*  April 1992, at 7,’00

o'clock _<L _.m., and show cause, if any it has, why a temporary
injunction should not issue enjoining YATES PETROLEUM CORPORATION
from drilling or taking any further action in connection with the
drilling of the o0il well known as the Flora "AKF" State Well No.
1l located at 660 feet from the South line and 2310 feet from the
West line of Section 2, Township 22 South, Range 31 East,
N.M.P.M., Eddy County, New Mexico, pending a hearing and decision
by the New Mexico 0il Conservation Division. A copy of this
Order and the verified Complaint upon which it is based shall be
served on an officer of YATES PETROLEUM CORPORATION.

S (e L SE b

'DIS%§ICT JUDGE




IN THE DISTRICT COURT OF NEW MEXICO
FIPTH JUDICIAL DISTRICT

NEW MEXICO POTASH CORPORATION,
Plaintiff,

civil Action Na.gib¢97 —

)
)
)
)
v, ;
YATES PETROLEUM CORPORATION, )
JOHN DOE NO. 1, JOHN DOE No. 3, )
JOHN DOE NO. 3, JOHN DOE, No, 4, )
JOHN DOE NO. S, JOHN DOE NO. 6, )
. AND JOBN DOES NoS, 7-1B, AS )
~ FICTITIOUS NAMES OF PERSONS )
PRESENTLY UNKNOWN, ;
Defandants. )
'g O T NP FO C
New Mexico Potash Corporation, Plaintiff, complains of Yates
Petroleum Corxporation and John Does Nos. 1-15, being fictitious
names of person presently unknown, defendants, and for cause of
action would respectrully show the following:
h
Plaintift is a New Mexico corporation authorized to do
business in the State of New Mexico and has its principal place of
business in Eddy County, New Mexico. Defendant Yatas Petroleum
Corporation, upon information and belief, is a New Maxice
cerporation, and has its principal place of business at 105 South
Fourth Street, Artesia, New Mexico 88210. It may be sarved with
service of process by serving John A. Yates, President; 8. P.
Yates, Chairman of the Board; Peyton Yates, Executive Vice
President; Randy G. Patterson, Treasure; or Dennis a. Kinsey,
Treasurer, all at 105 South Fourth Btreet, Artesia, New Mexico
88210, or its attorneys of record in the administrative proceeding

referred te in this complaint, A. J. Losee or Ernest I. carrol,

05033 00200/ B135558/1



Losea, Carson, Heas & Carroll, P. A., 300 !atci Petroleunr Building,
Artasia, Naw Nexico 88211,
_ II.

New Mexico Potash operatss an underground potash mine in Eddy
County, New Mexice where it nminas potassium and refines it into
products for sale to the agricultural industry as fertilizer. It
‘ie the owner of potassium lease No. M-14957, issued by the State of
New Mexico covering all of Section 2, Township 23 South, Range 31
East, NMPM, near Hobbs, New Mexico (hereinafter referred to as

' nsection 2%).
I1I.

yvates is an oil and gas operator and has applied to tha New
Mexico 0il Conservation Division ("OCD") for a permit to drill an
oil well (the "Well") through the potassium depoaits in Section 2.
The proposed location of the Well, known as tha Flora "AXF" Stata
Well No. 1, is 660 feet from the South line and 2310 feet from the
West line of Section 2.

Iv.

New Mexico Potash protoited the drilling of the Well as
provided under rules and regulations of the OCD and a hearing was
held befora an OCD hearing examiner in Banta Fe, New Mexico, on
March 19, 1992, Aftar several hours of argument, both New Mexico
Potash ox Yates ochose not to present evidence to the hearing
exaniner (beyond their reapective arguments) and each informed the
other that due to ¢the importance of the issues, the 01l
Conservation Commission (*OCC") would be asked to hear and decida

the issues regardless of what the hearing examiner decided. The

05038 0AR00/R135954/1



0CC is a commission crsatad by the 0il and Gas Act, Sections 70-1-1
et sag., NMSA 1978, to resolve disputes over applications for
pernits to drill oil wells in potassium deposits in the Stata of
New Mexico. Specirically, Section 70-2-13 of the Oil and Gas Act
provides, in ralevant part thats

¥hen any matter or proceeding is referred to an examiner

and a decision is rendered thereon, any party of record

adversaly affected shall have the right to have tha

natter heard de nove befors the (cil conservation]
connission upon application filed with the [0CD] division
vithin thirty days from the time any such dacisien is
rendered,
This etatutory right is repeated in Rule 1220 of the OCD's Rules of
Procedure, which provides in ralevant part that:

¥When any order has been antered by the Division pursuent

to any hearing held by an Bxaminer, any party of recerd

adversely affectaed by such order ghall have the right to

haves such mattar or proceeding heard de novo before the

Commission, provided that within thirty (30) days fzom

the date such order is rendered suoh party files with the

Division a written application for such hearing before

the Commimsion.*aké v

Y.

Following tha examiner's hearing on March 19, 1992, the
Director of the 0OCD, Mr. William J. LeMay, issued an order
approving Yates! application to drill the Well in Section 2.
Theraafter, on April 3, 1992, within the time specified in Section
70-2-13 end Rule 1220 of the OCD's Rules on Procedure, New Mexico
Potash filed an Application for Hearing de noyo before the New
Mexico 0il Conservation Commission ("OCC"). That Application was
received by the OCD on April 7, 1992, A copy of the Application
for Hearing by the OCC was served on counsel for Yates.

VI.

@3 OCOVBISHIV Y



Notwithstanding the filing and urvicc‘ on Yates of this
Application for Hearing by the OCC, and the spscific provisions of
the 0i1 and Gas Act giving New Mexico Potash a statutory right to
a de novo hearing and decision by the ©OCC, Yates, with the
assistance of and in concert with John Does Nos, 1-15, being
fictitious names of persons present at various times on the Well
!site in Section 2, has begqun to drill the Well being challanged by
New Mexico Potash in its Application for Hearing by the OCC. New
Mexico Potash has learned that drilling is already at least 200
feet deep and that the first gtring of casing has bean set.
- Obgervations of the site also indicate that drilling is proceeding
on a 24~hour basis.

VII.

Plaintiff faces imminant and irreparable harm from defendant's
drilling of the Well. Indeed, if such drilling continues, the Well
will be drilled and completsd before the matter is heard by tha OCC
and Plaintiff will be deprived of its statutory right to have the
0CC hear and decide if the Well should be allowed or denied,
Further, if the drilling continues, Plaintiff will be deprived of
an effective remedy because if the OcCcC, after hearing, deniea the
application te drill the well, as Plaintiff believes it will, the
Well cannot be removed. FPlaintiffr, therefore, has no effective
remedy at law.

V1iII.

Flaintiff alleges that the denial of injunctive relief wilil
cause more harm to it than the granting of an injunction, pending
a hearing and decision by the 0CC, will cause defendants.

05033 J0200/E13STIVL



PDetendant Yates, through its counsel at the hdarinq before tha OCD
hearing examiner, is well awvare of the provisicns of the oil and
Gas Act that such matter are to be heard de novo by the OCC. Not
only was an hearing by the O0OCC discussed by counsal at the
examiner's hearing, but after the OCD order was issued, Yates was
served through its counsel with Plaintiff's Application for Haaring
by the OCC prior to the start of the drilling of the Well.
lTherefore, thare is no basis on which Yataa can now claim that it
will suffer substantial harm if an injunction is granted pending a
" decision by the occ.
IX.

Plaintiff has exhausted its administrative remedies in seeking
an anargency stay of the OCD ovder approving the Well or an order
directing Yates to steop drilling until the matter can be heard de
nove and decided by the 0CC. On Saturday, April 18, 1992, at 2:-55
p-m., shortly after learning that drilling was in progress, charlas
¢. High, Jr., counsel for New Mexico Potash called William J.
Lemay, Director of the OCD, and requested an emsrgency order either
staying the decision approving the Well or directing Yates to stop
drilling pending a hearing and decision by the 0CC. Director Lemay
stated that he would not act on such oral request. A written
reguest cannot be filed until Monday morning, April 20, 1992, but
by that time the drilling of the Well may penetrate the potassium
deposita of Plaintiff.

WHEREFORE, Plaintiff requests and prays that:

1. A temporary reatraining order be issued without notica to

defendants, restraining defendants, their agents, servants,

03033 00200/B135958/1



enployees, contractors, subcontractors, and those acting in concert
with them, from drilling or taking any further action in connaction
with the drilling of the Waell known as the Flora "AXF" Stata Well
Ne. 1, located at 660 feet from the South line and 2310 feet from
the West line of saction 3.

2, Defendants be cited to appear and show cause, that upon
hearing, a temporary injunction be issued, enjoining defendants,
their agents, servants, employees, contractors, subcontractors, and
those acting in concert with them, from drilling or taking any
further action in connecticn with the drilling of the Well known as
the Flora "AXKFr" State wWell No. 1, located at 660 feet from the
South line and 2310 feet from the West line of Section 2, pending
a hearing and decision by the OCC on the application for permit to

- drill the Well,

3. Plaintiff receives such other and further relief, at law
or in equity, which it may by this pleading or proper amendment,
show itself entitled to receive.

Respectfully submitted,

Charles C. High, Jr.

KEMP, SMITH, DUNCAN & HAMMOND, P.C.
P.0. Drawar 2800

El Paso, Taxas 79999-2300

(915) 533-4424

(918) 546=5360 (PAX)

Clinton Marrs :

KEMP, SNITH, DUNCAN & HAMNOND, P.C.
P.0. Box 127¢

Alkuquergue, New Mexico 87103-1276
(508) 247-2315

Jay Forbes

MoCormick, Forbes, Caraway & Tabor

P, O. Box 1718
Carlsbad, New Mexico 88221-1718

Q3083 OOUOOVISE 33950/1



Attorneys for New Msxico Potash
Corporation

CERTIPICATION UNDER SECTION 1-066 NMSA 1986

I heresby certify that I have attempted to notify counsel for
defendants of the request for a tempor straiping/orgar but was
unable to conttact him.

ES
VERIFICATION
STATE OF NEW MEXICO
COUNTY OF EDDY
BEFORE ME, the unde_r/li ned Notary Public, on this day
personally appeared 27/ (Avt yho by me duly sworn on his
oath deposed and said 26;% Re 18 J0pt- &~ £-V6~ of New Mexico Potash

Corporation, Plaintiff in the above-entitled action and is duly
authorized to sign this verification; that he has read the above
and foregoing Plaintiff's Original vVerified Complaint for
Injunction and that every statement contained therein is within his
personal knowledge and is true and correct. ///,

SUBSCRIBED AND SWORN BRFORE ME on the éz day of April, 1993,
to certify which witneas my hand and official saal.

O0200/8135958/1



KEMP, SMITH, DUNCAN & HAMMOND, P.C. OTHER OFFICES:

Albuquerque, New Mexico 87102-2121
Attorneys at lLaw 500 Marquette, N.W., Suite 1200
(505) 247-2315 - FAX (505) 843-6099
2000 State National Plaza

El Paso, Texas 79901-1447 Nidland, Texas 79701-4310
(915) 533-4424 400 West Illinois, Suite 1400
FAX (915) 546-5360 (915) 687-0011 - FAX (915) 687-1735

Santa Fe, New Mexico 87501-1861
FAX COVER SHEET 300 Paseo de Peralta, Suite 200
(505) 982-1913 - FAX (505) 988-7563

PLEASE DELIVER THE FOLLOWING PAGES IMMEDIATELY
TO3 Name: William J. LeMay, Director Date: March 12, 1992

Yirm: State of New Mexico
Energy, Minerals and Natural Resources Department

0il Conservation Division rimes (_'[; 2/‘ -
City: Santa Fe State: New Mexico
FAX Telephone Number: 505-827-5741
FROM: Name: Charles C. High, Jr. File No. 07781.00100
THERE ARE 3 PAGES INCLUDING THIS COVER SHEET. IF YOU HAVE ANY PROBLEMS

REGARDING TRANSMISSION OR IF YOU DO NOT RECEIVE ALL OF THE PAGES, PLEASE CALL
Jackie Alvarado AT (915) 533-4424.

Signature of Operator

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE I8 ATTORNEY
PRIVILEGED AND CONFIDENTIAL INFORMATION INTENDED ONLY FOR THE USE OF THE
INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE READER OF THIS MESSAGE IS NOT THE
INTENDED RECIPIENT, OR THE EMPLOYEE OR AGENT RESPONSIBLE TO DELIVER IT TO THE
INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION,
DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU
HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE IMMEDIATELY NOTIFY US BY
TELEPHONE AND RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA THE
U.8. POSTAL SERVICE. THANK YOU.

¢Qb'cc4ﬁar1“#o :Su.k"oéinck
” w0



BEFORE THE OIL CONSERVATION DIVISION

NEW MEXICO DEPARTMENT OF ENERGY, MINERALS AND NATURAL RESOURCES

IN THE MATTER OF THE APPLICATION OF )

YATES PETROLEUM CORPORATION FOR ) CASES NOS. 10446,
PERMITS TO DRILL, EDDY COUNTY, ) 10447, 10448. 10449
NEW MEXICO

OBJECTIONS TO SUBPOENA DUCES TECUM

NEW MEXICO POTASH CORPORATION objects to the subpoena issued
by the New Mexico 0il Conservation Division to Bob Lane, New Mexico
Potash Corporation, on March 5, 1992, for the following reasons:

1. The subpoena seeks documents and information protected
from disclosure by Order R-111-P, Section G, which states:

Information used by the potash lessee in identifying its

IMR shall be filed with the BLM and SLO but will be

considered privileged and confidential "trade secrets and

commercial....information" within the meaning of 43

C.F.R. § 2.13(c) (4) (1986), Section 19-1-2, 1 NMSA 1978,

and not subject to public disclosure.

2. The documents and information sought by the subpoena,
with the exception of information concerning Section 2 of Township
22 Scuth, Range 31 East, are irrelevant to the issues raised by the
applications for permit to drill at issue in these cases.

3. The documents and information sought by the subpoena are
unnecessary to the resolution of any issue in these cases because
the information sought is on file with the State Land Office even
though protected from public disclosure. Therefore, the fact that
the proposed well locations are within New Mexico Potash
Corporation's LMR and should not be allowed (see Order R-111-P,
Section G(e) (3)), can be verified by the SLO as provided in Order
R-111-P, Section G(b), without disclosure of the confidential,
trade secret information sought by the subpoena.

07781 00100/B127624/1
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4. Information concerning Core Hole No. 162, located in
Section 2 of Township 22 South, Range 31 East, and within
approximately 2600' of all of the proposed well locations, has been
provided to counsel for Yates Petroleum Corporation.

Respectfully submitted,

KEMP, SMITH, DUNCAN & HAMMOND, P.C.
P.0. Drawer 2800

79999-28Q¢

Charles E. Roybal

ROYBAL AND ASSOCIATES

6020 Academy, Suite 201
Albuquerque, New Mexico 87109-3315
(505) 857-0377

(505) 857-9103 (FAX)

Attorneys for New Mexico Potash
Corporation

TE \'4

I hereby certify that a true and correct copy of the foregoing
Objeacti © Subpoena Duces Tecum was sent by facsimile and mailed
this day of March, 1992 to Losee, Carson, Haas & Carroll,
P.A., 300 Yates Petroleum Building, P. ’

Mexico 88211-0239.

07781 00100/B127624/1 6 bJ €C+; “n (3 v



