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CHAIRMAN LEMAY: We'll reconvene on the o l d 

po t a s h h e a r i n g s . Mr. High, I t h i n k i t ' s your --

MR. HIGH: Yes, Mr. LeMay. We have two 

e x h i b i t s t h a t we mentioned y e s t e r d a y a f t e r n o o n . I 

have g i v e n t o each of the Commissioners and to the 

c o u r t r e p o r t e r a document marked E x h i b i t 27A. 

I n r e v i e w i n g E x h i b i t 27, as Mr. C a r r o l l 

p o i n t e d out y e s t e r d a y , we d i d t r a n s p o s e two numbers on 

one of t h e pages. So we have r e v i s e d t he e n t i r e 

e x h i b i t and subm i t t e d i t as E x h i b i t 27A. 

CHARIMAN LEMAY: To r e p l a c e the one we have 

i n ? 

MR. HIGH: T h a t ' s c o r r e c t . 

We've a l s o p r e p a r e d , as we s a i d we would 

y e s t e r d a y , E x h i b i t 54A, which i s a three- p a g e 

e x p l a n a t i o n and comparison of t h e s t a t e and f e d e r a l 

r o y a l t i e s . Pages 1 and 2 e x p l a i n t he s t a t e and 

f e d e r a l r o y a l t i e s and a l s o i l l u s t r a t e what the 

co m p a r a t i v e r o y a l t y payments would be based upon 

10,000 t o n s of ore pr o d u c t . 

And on page 3, we have summarized -- page 3 

of E x h i b i t 54A — we have summarized and shown what 

the r e s p e c t i v e r o y a l t i e s would have been. I n the l a t e 

1960's, f o r example, a t $20 a ton, the s t a t e r o y a l t y 
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would have been $1,280, t he f e d e r a l r o y a l t y $1,310, 

and we j u s t c a r r i e d i t on up to the p r e s e n t to g i v e a 

se n s e of comparison between t he s t a t e and f e d e r a l 

r o y a l t i e s . 

What i s shown i n the summary on page 3 i s 

e x p l a i n e d on pages 1 and 2. I t h i n k , h o p e f u l l y , t h a t 

w i l l put t h a t i s s u e to r e s t . 

CHAIRMAN LEMAY: Thank you Mr. High. I s 

t h e r e any o b j e c t i o n t o t h e s e p a r t i c u l a r e x h i b i t s being 

s u b s t i t u t e d f o r the -- do you want 54A to be 

s u b s t i t u t e d or j u s t added t o 54? 

MR. HIGH: J u s t added to them. 

CHAIRMAN LEMAY: And the o t h e r one you 

would l i k e t o be s u b s t i t u t e d ; c o r r e c t ? 

MR. HIGH: Yes, s i r . 

MR. CARROLL: No o b j e c t i o n . 

CHAIRMAN LEMAY: Without o b j e c t i o n , then, 

E x h i b i t 54A w i l l be added to the r e c o r d , and the other 

E x h i b i t , 27, was i t , w i l l be s u b s t i t u t e d f o r the 

p r e v i o u s 27. 

I might mention, i t ' s been Commission 

p o l i c y , a l t h o u g h I hope I'm not s p r i n g i n g something on 

you gentlemen t h a t you had not a n t i c i p a t e d — i t ' s 

been Commission p o l i c y a f t e r a l l t e s t i m o n y i s through 

t o , a t t h e d i s c r e t i o n of the Commissioners, t o r e c a l l 
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c e r t a i n w i t n e s s e s j u s t f o r c l a r i f i c a t i o n , because i t ' s 

been a long, d i s j o i n t e d h e a r i n g , and sometimes 

q u e s t i o n s w i l l a r i s e a f t e r you hear a l l t h e w i t n e s s e s 

t h a t weren't t h o s e q u e s t i o n s you d i d n ' t contemplate 

them p r i o r t o h e a r i n g the f u l l r e c o r d . 

MR. HIGH: We c e r t a i n l y have no o b j e c t i o n 

to t h a t . 

MR. CARROLL: No problem. 

MR. HIGH: We'll make whoever you want 

a v a i l a b l e . 

L e t me a l s o , i f I may, Mr. LeMay, I t h i n k 

I ' v e c o v e r e d a l l of my e x h i b i t s so f a r . I n t h e event 

I have not, I would a t t h i s time move i n t o e v i d e n c e 

E x h i b i t s 1 through 33, which a r e i n the bound volume. 

I t h i n k a l l t he o t h e r s I ' v e handled, but I would move 

tho s e i n t o e v i d e n c e . 

CHAIRMAN LEMAY: Without o b j e c t i o n , 

E x h i b i t s 1 through 33 w i l l be ad m i t t e d i n t o the 

r e c o r d . 

MR. STOVALL: Most of t h o s e have a l r e a d y 

been ad m i t t e d , haven't they, Mr. High? 

MR. HIGH: I b e l i e v e t h e y have, Mr. 

S t o v a l l , but i n an abundance of c a u t i o n , I'm j u s t 

moving a l l of them i n t o e v i d e n c e . 

CHAIRMAN LEMAY: W e ' l l admit them t w i c e . 
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MR. HIGH: We would a t t h i s time c a l l Mr. 

B i l l P i e r c e . Mr. P i e r c e has not been sworn. 

MR. CARROLL: Mr. Chairman, i n l i g h t of our 

c o n v e r s a t i o n s t h a t we had a t the c l o s e of y e s t e r d a y , 

and s i n c e we s t i l l don't know e x a c t l y what t h i s 

w i t n e s s i s going to t e s t i f y , I'm w i l l i n g to l e t Mr. 

High l a y some k i n d of a f o u n d a t i o n , but I don't want 

my s i l e n c e t o be i n t e r p r e t e d as a g r e e i n g t h a t t h i s 

w i t n e s s has something t h a t can be c o n s i d e r e d i n the 

r e c o r d . And I ' l l s i t and w a i t u n t i l we see what k i n d 

of a f o u n d a t i o n Mr. High i s going to l a y . 

CHAIRMAN LEMAY: Yes, s i r . 

B I L L PIERCE, 

the w i t n e s s h e r e i n , a f t e r h a v i n g been f i r s t d u l y sworn 

\ipon h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

EXAMINATION 

BY HIGH: 

Q. Would you s t a t e your name, p l e a s e . 

A. B i l l P i e r c e . 

Q. Where a r e you employed, Mr. P i e r c e ? 

A. At IMC F e r t i l i z e r i n C a r l s b a d . 

Q. How long have you -- I t a k e i t t h a t ' s a 

po t a s h mine? 

A. Yes, s i r . 

Q. How long have you worked i n the potash 
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mining i n d u s t r y ? 

A. W e l l , I s t a r t e d F e b r u a r y t he 20th, 1969. I 

worked a t IMC u n t i l '81. Me and a f r i e n d of mine went 

i n t o a w e l d i n g b u s i n e s s . T h ings d i d n ' t work out t h e r e 

too w e l l ; so I went back t o work a t IMC i n '83, and 

I ' v e been t h e r e ever s i n c e . 

Q. So you have somewhere around 20 y e a r s i n 

the mining i n d u s t r y ? 

A. Twenty, 21 y e a r s , somewhere around t h e r e , 

y e s , s i r . 

Q. Do you p a r t i c i p a t e i n any way w i t h s a f e t y 

i n s p e c t i o n ? 

A. Yes, I do, now t h a t I'm the -- I'm 

P r e s i d e n t , a l s o P r e s i d e n t of the U n i t e d S t e e l Workers, 

L o c a l 188-A. And I go w i t h t he MSHA i n s p e c t o r f o u r 

t i m e s a y e a r . Once eve r y t h r e e months, we t o u r 

underground and s u r f a c e . 

Q. What do you look f o r ? 

A. Oh, i n f r a c t i o n s i n the r u l e s of MSHA and 

s t u f f l i k e t h a t , you know, l i k e when we're 

underground, we're l o o k i n g f o r a bad back. E l e c t r i c a l 

i s one main c o n c e r n . They check t o see whether the 

powder, t h e e x p l o s i v e s , and t h a t s t u f f i s i n r e l a t i o n 

to t h e f a c e . 

We check the equipment f o r -- you know, a 
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l o t of d i e s e l equipment, they would check t he exhaust 

e m i s s i o n s on t h a t equipment. The q u a l i t y of a i r --

t h e r e ' s v a r i o u s and sundry t h i n g s t h a t they check. 

We've had the one i n s p e c t o r out t h e r e , 

Randy Haynes, f o r the l a s t two y e a r s , and he's 

been p r e t t y thorough. He doesn't m i s s much of 

a n y t h i n g . 

We s t a r t e d w i t h a new i n s p e c t o r , Candy 

Mesa. He was h e r e a t the l a s t p a r t of October. And 

Candy seems to be p r e t t y thorough. He goes a l i t t l e 

f a s t e r t h an Randy Haynes d i d . But b a s i c a l l y t h e y ' r e 

j u s t l o o k i n g f o r g e n e r a l i n f r a c t i o n s of the MSHA 

s a f e t y r u l e s , you know, top and underground s u r f a c e , 

both. 

Q. Do you p a r t i c i p a t e w i t h them d u r i n g t h e s e 

walk-arounds i n the sampling f o r methane gas? 

A. Yes, s i r , we do. 

Q. And how i s t h a t done? 

A. They've got an i n s t r u m e n t -- I don't know 

what i t s c a l l e d -- methanometer or something to t h a t 

e f f e c t t h a t they check i n the p a n e l , i n the f a c e , and 

on the ex h a u s t s i d e of the working p a n e l . 

Q. I s methane something you as a miner know 

something about? 

A. I know of i t . M y s e l f , I'm not so i n v o l v e d 
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1 w i t h i t . I work on t h e s u r f a c e . B u t f r o m t a l k i n g 

2 w i t h t h e p e o p l e i n t h e s a f e t y d e p a r t m e n t and g o i n g on 

3 t h e s e i n s p e c t i o n s , I'm f a i r l y f a m i l i a r w i t h t h e 

4 methane, you know. 

5 Q. As P r e s i d e n t o f L o c a l 188 o f t h e S t e e l 

6 W o r k e r s , do you have r e s p o n s i b i l i t y i n t h e f i e l d o f 

7 s a f e t y ? 

8 A. Yes, s i r , I do. I have r e s p o n s i b i l i t y o f 

9 t h e s a f e t y and w e l l - b e i n g o f t h e p e o p l e t h a t w o rk, t h e 

10 h o u r l y , e s p e c i a l l y , and o f c o u r s e my c o n c e r n i s f o r 

11 a l l o f them t h a t work o u t t h e r e , h o u r l y , s a l a r y , e v e r y 

12 one o f them, you know. 

13 Q. A r e you f a m i l i a r w i t h t h e r u l e s o f t h e 

14 S t a t e o f New Mexi c o c o n c e r n i n g d r i l l i n g o f o i l and gas 

15 w e l l s i n and a r o u n d t h e u n d e r g r o u n d p o t a s h mines? 

16 A. Yes, s i r , I am. 

17 Q. How l o n g have you been aware o f t h o s e , Mr. 

18 P i e r c e ? 

19 A. W e l l , r e a l l y , t o be v e r y much aware o f them 

20 i n t h e l a s t c o u p l e o f y e a r s . Now, I ' v e known a b o u t 

21 them f o r s e v e r a l y e a r s . I ' v e been t h e P r e s i d e n t o f 

22 t h e S t e e l Workers a t L o c a l 188-A f o r two y e a r s now, 

23 and I ' v e been i n v o l v e d i n t h e U n i o n e v e r s i n c e I went 

24 t o work i n '69, b u t you know how you k i n d o f l e t o t h e r 

25 p e o p l e c a r r y t h e b a l l u n t i l you g e t i n t h e p o s i t i o n 
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you have t o . I ' v e p r o b a b l y l e t i t s l i d e a l i t t l e b i t 

i n t h e p a s t . 

S i n c e I ' v e been P r e s i d e n t t h e l a s t two 

y e a r s , I ' v e become a l i t t l e more i n v o l v e d i n i t . 

Q. Based upon y o u r employment and e x p e r i e n c e 

i n t h e p o t a s h m i n i n g i n d u s t r y , do you f e e l t h a t you 

have s o m e t h i n g you'd l i k e t o t e l l t h e s e C o m m i s s i o n e r s 

b e f o r e t h e y a l l o w any o r c o n s i d e r a l l o w i n g any 

d r i l l i n g o f a d d i t i o n a l o i l and gas w e l l s i n t h e p o t a s h 

b a s i n ? 

A. Yes, s i r , I do. The t h i n g --

MR. HIGH: Excuse me. L e t me s t o p you 

r i g h t t h e r e , Mr. P i e r c e . 

THE WITNESS: Okay. 

MR. HIGH: We w o u l d ask t h e Commission t o 

a c c e p t t h e c r e d e n t i a l s o f t h i s w i t n e s s . 

CHAIRMAN LEMAY: H i s c r e d e n t i a l s a r e 

c i c c e p t a b l e --

MR. CARROLL: For what? 

CHAIRMAN LEMAY: Yes, t h a t ' s r i g h t . I was 

g o i n g t o say, h i s c r e d e n t i a l s a r e a c c e p t a b l e t o 

d i s c u s s s a f e t y c o n c e r n s , c e r t a i n l y , i f t h a t ' s what 

he's g o i n g t o -- I t h i n k o u r f e a r y e s t e r d a y was t h a t 

t h e r e w o u l d be t e s t i m o n y p e r t a i n i n g t o a b l a n k e t 

a t t a c k on o u r Orde r R - l l l - P as f a r as a l l o w i n g 
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e x c e p t i o n s because the Commission d i d vote i n i t i a l l y , 

i f you remember a t our f i r s t meeting, to c o n s i d e r an 

e x c e p t i o n t o the r u l e . And our concern was t h a t we 

i n s t r u c t e d a l l of you t h a t we d i d n ' t want a c o l l a t e r a l 

a t t a c k on the R - l l l - P . We're l o o k i n g a t t h i s 

p a r t i c u l a r a r e a . 

Do you get the g i s t of what I'm s a y i n g , 

C o u n s e l o r ? 

MR. HIGH: W e l l , I do, Mr. LeMay, and 

t h a t ' s why he's h e r e . T h a t ' s why t h i s w i t n e s s i s 

he r e . 

CHAIRMAN LEMAY: We're here on S e c t i o n 2. 

MR. HIGH: Pardon? 

CHAIRMAN LEMAY: Mr. Weiss? 

COMMISSIONER WEISS: The purpose i s , I 

thought t h i s i n v o l v e d S e c t i o n 2. 

MR. HIGH: W e l l , I thought t h e r e along, Mr. 

Weiss, but I'm not s u r e t h a t ' s t r u e because t h i s 

Commission has s a i d i t i s c o n s i d e r i n g an e x c e p t i o n to 

R - l l l - P . No n o t i c e has been s e n t out to anyone 

i n v o l v e d i n R - l l l - P about a p o s s i b l e e x c e p t i o n to t h a t 

o r d e r . We don't agree t h i s Commission has the 

c i u t h o r i t y t o modify R - l l l - P w i t h o u t g i v i n g n o t i c e to 

the people or p a r t i e s of R - l l l - P . 

T h i s person i s one of them. The s t e e l 
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workers were p a r t i e s to R - l l l - P , and i f you r e c a l l , 

Mr. LeMay, they were p a r t i c i p a n t s e v e r y s t e p of the 

way, as r e p r e s e n t e d by the underground m i n e r s . 

MR. STOVALL: Mr. High, l e t me p o i n t out 

t h a t t h e Commission's i n t e r p r e t a t i o n i s not t h a t they 

are m o d i f y i n g or changing R - l l l - P . The l e g a l 

s t r u c t u r e i s t h a t they a r e s a y i n g t h a t R - l l l - P has i n 

i t the a u t h o r i t y t o g r a n t an e x c e p t i o n t o the no 

d r i l l i n g p r o v i s i o n s of the s p e c i f i c r u l e s . 

The f a c t s a r e i n -- what i s i n q u e s t i o n i s 

sh o u l d t h a t e x c e p t i o n be g r a n t e d i n the s p e c i f i c 

i n s t a n c e of S e c t i o n 2 i n the w e l l s t h a t a r e a p p l i e d 

f o r . 

MR. HIGH: But they a r e t a k i n g t h a t 

p o s i t i o n , Mr. S t o v a l l , w i t h o u t any n o t i c e whatsoever 

to t he people who a r e p a r t i e s to R - l l l - P . 

MR. STOVALL: I don't b e l i e v e t h i s i s a --

I don't t h i n k n o t i c e i s n e c e s s a r y . They've 

i n t e r p r e t e d t he r u l e . 

MR. HIGH: You and I can d i s a g r e e over 

t h a t , but from a l e g a l s t a n d p o i n t , b e f o r e R - l l l - P can 

be m o d i f i e d -- and t h a t ' s what would have t o happen i n 

t h i s p a r t i c u l a r c a s e t o a l l o w t h e s e w e l l s -- i t would 

have t o be m o d i f i e d i n t h i s p a r t i c u l a r c a s e . 

MR. STOVALL: No, I don't b e l i e v e t h a t ' s 
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the Commission's i n t e r p r e t a t i o n . 

MR. HIGH: We can c a l l i t an e x c e p t i o n or a 

m o d i f i c a t i o n , whatever you want t o . We c a l l i t a 

m o d i f i c a t i o n . You can c a l l i t an e x c e p t i o n . But t h i s 

w i t n e s s has some t h i n g s to say about t h a t . 

MR. STOVALL: More s p e c i f i c a l l y , Mr. High, 

I want t o know, i s t h e w i t n e s s being o f f e r e d t o 

e x p r e s s e x p e r t o p i n i o n , or i s he being --

MR. HIGH: Based upon h i s e x p e r i e n c e and 

q u a l i f i c a t i o n . I w i l l ask him the q u e s t i o n s , and i f 

Mr. C a r r o l l wants to o b j e c t , he can o b j e c t . 

MR. STOVALL: The q u e s t i o n then becomes, i f 

he's going to o f f e r e x p e r t o p i n i o n s , what i s the 

s p e c i f i c e x p e r t i s e ? L e t ' s c l a r i f y t h a t so when he 

o f f e r s o p i n i o n s , i t i s i n the a r e a i n which he's 

q u a l i f i e d as an e x p e r t . T h a t ' s the onl y t h i n g t h a t I 

t h i n k we're a l l --

MR. HIGH: Mr. S t o v a l l , I have o f f e r e d h i s 

c r e d e n t i a l s . They've been a c c e p t e d . He has almost 20 

y e a r s ' e x p e r i e n c e i n the potash i n d u s t r y , and he has 

some t h i n g s he wants to say about methane gas and 

s a f e t y . I don't know what a l l -- I met w i t h t h i s 

w i t n e s s f o r the f i r s t time l a s t n i g h t . I don't know 

e v e r y t h i n g he wants t o t e l l you people. 

He i s concerned about what t h i s Commission 
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might do i n t h i s c a s e . And I c a n ' t -- I'm not a 

f o r t u n e t e l l e r . I don't know e v e r y t h i n g he's going to 

sa y . I w i l l ask him the q u e s t i o n s , and i f Mr. C a r r o l l 

wants to o b j e c t and you don't want to a l l o w t he 

te s t i m o n y , I'm not going to f o r c e you. 

CHAIRMAN LEMAY: Mr. High, I t h i n k you can 

p r e t t y w e l l c o n t r o l h i s t e s t i m o n y by the q u e s t i o n s you 

ask. By q u a l i f y i n g him as an e x p e r t , we c e r t a i n l y 

c o n s i d e r him an e x p e r t i n underground mining and 

s a f e t y . I f your q u e s t i o n s get i n t o d r i l l i n g 

s p e c i f i c a l l y i n S e c t i o n 2 and the e f f e c t s t h e r e o n , 

because we've had te s t i m o n y , I t h i n k t h a t ' s a c c e p t a b l e 

t e s t i m o n y , but i f you t r y and s t r a y from t h i s 

e x c e p t i o n t o broad-based exemptions and t h e 

r a m i f i c a t i o n of t h o s e exemptions, then w e ' l l l e a d him 

a s t r a y from what we're t r y i n g t o do. 

MR. HIGH: I'm going t o ask two q u e s t i o n s . 

Number one, I'm going t o ask him whether or not he 

asked me i f he c o u l d t e s t i f y i n t h i s p r o c e e d i n g . 

CHAIRMAN LEMAY: R i g h t . 

MR. HIGH: Okay? The second q u e s t i o n I'm 

going t o say i s , what do you want to say to t h e s e 

p e o p l e . T h a t ' s a l l I'm going t o ask. A l l r i g h t ? 

MR. CARROLL: I'm going t o o b j e c t t o thos e 

q u e s t i o n s . T h a t ' s j u s t t u r n i n g the man l o o s e . T h i s 
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i s n o t a p u b l i c f o r u m - t y p e h e a r i n g . T h i s i s an 

a d m i n i s t r a t i v e h e a r i n g based on an a p p l i c a t i o n o r f o u r 

a p p l i c a t i o n s t o d r i l l f o u r w e l l s i n S e c t i o n 2. 

T h i s man does n o t work f o r New Mex i c o 

P o t a s h . He has no c o n n e c t i o n t o S e c t i o n 2. He wants 

t o come i n and make some b r o a d p u b l i c p o l i c y 

s t a t e m e n t s , I t h i n k t h a t ' s a c l e a r i n d i c a t i o n -- I 

d o n ' t t h i n k t h a t ' s a p p r o p r i a t e . T h a t k i n d o f 

t e s t i m o n y has no p l a c e i n t h e r e c o r d . I f t h e 

Commission w a n t s t o h e a r i t , t h e n t h e y m i g h t h e a r i t 

l i k e t h e y h e a r d Tony H e r r e l l and j u s t h e a r i t , b u t I 

d o n ' t t h i n k i t has a p a r t a t a l l o f t h e o f f i c i a l 

r e c o r d . 

CHAIRMAN LEMAY: Mr. H i g h — I do n o t agr e e 

w i t h t h a t , Mr. C a r r o l l , because we d o n ' t know what 

he's g o i n g t o say. We're a l l s p e c u l a t i n g as t o what 

he's g o i n g t o say. 

MR. CARROLL: The t h i n g i s , we j u s t h e a r d 

t h e q u e s t i o n s t h a t he's g o i n g t o be as k e d , and we know 

where he's coming f r o m . 

CHAIRMAN LEMAY: We're g o i n g t o t a k e a 

l i t t l e b r e a k h e r e , and I t h i n k , Mr. H i g h , you can 

d i r e c t t h e q u e s t i o n s t o be more s p e c i f i c t o t h e case. 

S i n c e you a r e v e r y k n o w l e d g e a b l e i n t h i s a r e a , we l o o k 

t o y ou t o be a b l e t o n a r r o w i n t h i s t e s t i m o n y . He's 
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a b r o g a t i n g your r e s p o n s i b i l i t i e s i n t h i s a r e a . 

MR. HIGH: I ' l l do what I can, Mr. LeMay. 

CHAIRMAN LEMAY: L e t ' s t a k e about a f i v e -

minute break and d i s c u s s t h i s . Do you a l l have 

a n y t h i n g e l s e t o say c o n c e r n i n g t h i s ? 

MR. HIGH: No, s i r , I have n o t h i n g . 

(Thereupon, a r e c e s s was tak e n . ) 

CHAIRMAN LEMAY: We're back on the r e c o r d 

Mr. High, Mr. C a r r o l l , t he Commission i s 

v e r y a n x i o u s t o hear what Mr. P i e r c e has to s a y . He 

c e r t a i n l y q u a l i f i e d i n the a r e a of mine s a f e t y , and 

h i s o p e r a t i o n a l e x p e r i e n c e i s something t h a t I t h i n k 

w i l l be a s i g n i f i c a n t c o n t r i b u t i o n to the c a s e . 

We look to you, because you know the 

background and l e g a l framework of the c a s e , t o h e l p 

c h a n n e l h i s t e s t i m o n y so i t would be germane to t h i s 

c a s e and not n e c e s s a r i l y be an i n d i r e c t a t t a c k on 

R - l l l - P , which we d i s c u s s e d b e f o r e . 

With t h a t broad framework, we c e r t a i n l y 

a c c e p t t he w i t n e s s ' s q u a l i f i c a t i o n s and look forward 

to h e a r i n g h i s t e s t i m o n y . 

MR. HIGH: May I proceed? 

CHAIRMAN LEMAY: P l e a s e do. 

Q. (BY MR. HIGH) Mr. P i e r c e , d i d you ask me 
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i f you c o u l d t e s t i f y i n t h e s e p r o c e e d i n g s ? 

A. Yes, s i r , I d i d . 

Q. Would you g i v e the Commission your -- or a 

miner's view, s h o u l d I say, of the s a f e t y c o n c e r n s 

over methane and underground mines? 

A. W e l l , the main c o n c e r n I have w i t h t he 

methane underground i s t h a t , you know, we're working 

i n a c o n f i n e d a r e a p e r t a i n i n g to one p a n e l , one f a c e , 

one a r e a l i k e t h a t . Our v e n t i l a t i o n draws a i r i n from 

one s h a f t on the s u r f a c e , c i r c u l a t e s i t through the 

mine and out an exhaust s h a f t . 

And t he workings a t our mine, t h e r e ' s about 

2,600 m i l e s of open mine under t h e r e . I f you took a l l 

t h o s e b r e a k t h r o u g h s , t he p a n e l s , and e v e r y t h i n g and 

s t r a i g h t e n e d them out, you're l o o k i n g a t about 2,600 

m i l e s of being a c t u a l roadway under t h e r e . 

The problem I'm h a v i n g w i t h the methane and 

s t u f f l e a k i n g i n t o the mine, say i t l e a k s i n t o an o l d 

working, and i t b u i l d s up back i n an o l d working, and 

then our v e n t i l a t i o n g r a d u a l l y p i c k s up t h i s methane, 

and i t comes i n t o a working a r e a -- okay, we've got 

the e x h a u s t f a n s , we've got v e n t i l a t i o n f a n s of a l l 

t y p e s i n t h e r e , a l l the equipment underground 

b a s i c a l l y i s e l e c t r i c a l e xcept f o r ram c a r t s , which 

a r e d i e s e l , but when t h i s methane b u i l d s up i n , say, 
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the o l d workings and g e t s i n t o a power s o u r c e or a 

heat s o u r c e i n t h e p a n e l or i n the f a c e , we're l o o k i n g 

a t a c a t a s t r o p h e h e r e . And t h a t ' s my main concern i s 

the s a f e t y and w e l l - b e i n g of the people working 

underground. 

As you a l l w e l l know, methane i s 

e x p l o s i v e . When i t g e t s mixed, you know -- when 

oxygen comes through the v e n t i l a t i o n s h a f t s t h e r e , 

we're l o o k i n g a t the l o s s of l i v e s of many people i f 

t h a t d i d happen to happen. And, l i k e I say, t h i s i s 

b a s i c a l l y my main concern w i t h i t . 

The r e a s o n I want to be here i s j u s t to l e t 

people know what our co n c e r n s a r e and ask you i f 

t h e r e ' s any way t h a t the p a n e l c o u l d put e v e r y e f f o r t 

i n t o maybe t e s t i n g f o r t h i s s t u f f or f i g u r i n g out some 

p l a n where we c o u l d save l i v e s or keep something l i k e 

t h i s from happening. So t h a t ' s my main concern about 

the whole d e a l r i g h t t h e r e . 

Q. What do you see as the consequences to your 

people, t h e people you r e p r e s e n t , i f methane g e t s i n t o 

the mines? 

A. W e l l , t he worst c a s e would be, you know, 

l o s s of l i v e s . But i f t h e r e was no l o s s of l i v e s , and 

we got the methane i n the mine, and MSHA come i n and 

d e c l a r e d i t a g a s s y mine, we're l o o k i n g a t s e v e r a l 
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hundred people out of work. And t h a t ' s another t h i n g . 

I'm the Union P r e s i d e n t . I need to t r y to p r o t e c t and 

save t h e j o b s t h a t we have, p l u s t he s a f e t y and 

w e l l - b e i n g of the people working t h e r e . And thos e two 

items t h e r e a r e my main c o n c e r n . 

Q. Have you e x p r e s s e d t h e s e c o n c e r n s to ot h e r 

people b e f o r e you came here today? 

A. Yes, I have. 

Q. Who have you t a l k e d t o about i t ? 

A. There was a committee meeting i n C a r l s b a d , 

New Mexico, here a few weeks back, and R e p r e s e n t a t i v e 

S t e l l and R e p r e s e n t a t i v e L i g h t , S e n a t o r Tom Benavides, 

S e n a t o r Tenco, R e p r e s e n t a t i v e Whitaker, Warren Baca, 

and S e n a t o r Harvey, and they were a l l a t t h a t p a n e l on 

Q. You e x p r e s s e d t h e s e same c o n c e r n s to them? 

A. Yes, s i r , I d i d . 

Q. Any o t h e r people t h a t you've c o n t a c t e d 

cibout your c o n c e r n s ? 

A. W e l l , I ' v e w r i t t e n a l e t t e r to the Governor 

and to Miss A n i t a Lockwood, a l l the s e n a t o r s , 

r e p r e s e n t a t i v e s , a l l the s t e e l workers u n i o n s , the 

l o c a l s i n C a r l s b a d t h e r e i n v o l v e d i n the potash 

i n d u s t r y , t o the Chamber of Commerce i n C a r l s b a d , to 

the mayor and the p a s t mayor and p a s t p r e s i d e n t . 

CUMBRE COURT REPORTING 
P.O. BOX 9262 

SANTA FE, NEW MEXICO 87504-9262 
(505) 984-2244 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2 0 

2 1 

22 

23 

24 

25 

1865 

Q. Does t h a t e x p r e s s t h e same c o n c e r n s you've 

t o l d us about h e r e today? 

A. Yes, s i r . 

Q. I don't know what o t h e r q u e s t i o n to ask 

you, Mr. P i e r c e . Have I asked you the q u e s t i o n s t h a t 

have l e t you t e l l the Commissioners what you want to 

t e l l them? 

A. Yes, s i r , I b e l i e v e so. 

MR. HIGH: Very good. Thank you. 

T h a t ' s a l l I have Mr. LeMay. 

CHAIRMAN LEMAY: Than you, Mr. High. 

Mr. C a r r o l l ? 

MR. CARROLL: No q u e s t i o n s . 

MR. HIGH: Thank you, Mr. P i e r c e . 

THE WITNESS: Thank y ' a l l v e r y much. 

CHAIRMAN LEMAY: We may want to ask you 

some q u e s t i o n s . 

THE WITNESS: Okay. 

CHAIRMAN LEMAY: Commissioner C a r l s o n ? 

COMMISSIONER CARLSON: I don't have any 

q u e s t i o n s . 

CHAIRMAN LEMAY: Commissioner Weiss? 

EXAMINATION 

Ei Y MR. WEISS: 

Q. Yes. I t ' s i n t e r e s t i n g t h a t you s e r v e on a 
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1 committee, as I t a k e i t , t h i s s a f e t y i n s p e c t i o n team? 

2 A. Yes, s i r . 

3 Q. Could you v i s u a l i z e such a committee, a 

4 j o i n t committee w i t h o i l f i e l d people and mining 

5 people — 

6 A. Yes, s i r , I t h i n k t h a t would be g r e a t . 

7 Q. to look i n t o the problem or to get some 

8 a c t u a l f a c t s and d a t a ? 

9 A. Yes, s i r , I t h i n k t h a t would be e x c e l l e n t . 

10 T h a t ' s what I was wanting t o ask f o r . 

11 COMMISSIONER WEISS: Thank you. T h a t ' s the 

12 o n l y q u e s t i o n . 

13 EXAMINATION 

14 BY CHAIRMAN LEMAY: 

15 Q. You g i v e me an i d e a . Mr. P i e r c e , you 

16 mentioned t he o l d workings. Have you had e x p e r i e n c e 

17 i n the o l d workings w i t h the methanometer, the one 

18 t h a t would r e g i s t e r methane gas around maybe some of 

19 the o l d w e l l s t h a t were d r i l l e d i n the o l d workings or 

20 the w e l l s t h a t were t h e r e p r i o r t o t h e mining 

21 o p e r a t i o n s ? 

22 A. No, s i r , I have not. You know, our o l d 

23 workings, t h e y ' v e got b a r r i c a d e s up. They're not 

24 s e a l e d o f f . They've got b a r r i c a d e s up, keeping us out 

25 of the o l d workings because some of the o l d workings 
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have bad backs and, you know, r o o t s coming i n and 

t h i n g s l i k e t h a t . So they won't a l l o w p e r s o n n e l back 

i n some of t h o s e a r e a s . 

The p l a c e s t h a t I'm more a c q u a i n t e d w i t h 

i s , we go through some of the o l d workings on t h e 

roadways t o the f a c e s and p a n e l s where they a r e doing 

the a c t u a l mining. Some i n s t a n c e s we're a m i l e or so 

from the s h a f t . Some p l a c e s we're f i v e m i l e s from the 

s h a f t . And we t r a v e l through some of the o l d workings 

i n t he b e t t e r a r e a s of the o l d workings. 

A l o t of t i m e s t h e y ' l l have t o go i n and 

shoot t he back down, r a i s e the roadway up, because of 

the bad back. What t h e y ' l l do, t h e y ' l l come i n , and 

t h e y ' l l go up to a mud seam, and t h e y ' l l b l a s t down, 

say, f o u r or f i v e f e e t , and t h e y ' l l b r i n g t he roadway 

up. That way they keep a good back over men. You can 

go a long way on the s i t e , you can see where they've 

blown t h e back down, and you can look i n t o t h e o l d 

d r i f t s and t h i n g s l e a d i n g o f f the roadway, and you can 

see where t h e top i s coming i n . 

So the o l d workings, they won't r e a l l y 

cillow any p e r s o n n e l back i n the o l d workings, say, 20 

y e a r s ago or something l i k e t h a t . The workings t h a t 

we're going through now of c o u r s e , we go through some 

of t h a t o l d workings i n t o the newer, and i t ' s , you 
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know, p r o g r e s s i n g every day. I t ' s changing a l l the 

t i m e . But to say t h a t I'm f a m i l i a r w i t h the o l d 

workings i n t h a t a r e a , no, s i r , I'm not. 

Q. I'm r e a l l y more c u r i o u s about the use of 

the — c a l l i t a methanometer, t h a t measures methane 

gas. Whereabouts do you t a k e t h a t g e n e r a l l y ? I s i t 

j u s t i n the new a r e a s , or do you monitor t h e openings 

to t h e o l d workings, or i s t h e r e any s p e c i a l program 

t h a t you have i n m o n i t o r i n g methane gas i n t h e mine? 

A. Most of the m o n i t o r i n g of t h e methane i s i n 

the working f a c e or the p a n e l . T h e y ' l l t a k e a 

r e a d i n g , and you've got a p a n e l t h a t ' s s e t up w i t h so 

many f a c e s . Some of i t , t h e r e may be anywhere from 

two -- t h e r e ' s always -- t h e r e ' s a minimum of two up 

to 25 f a c e s working a t one time. 

And when we go underground, w e ' l l come i n 

on t h e i n t a k e s i d e of the working p a n e l , go i n t o each 

f a c e , and t h e y ' l l t a k e a methane r e a d i n the f a c e , up 

next to the a c t u a l f a c e i t s e l f . And then on the 

e x h a u s t s i d e , t h e y ' l l run t h e i r gas samples and s t u f f 

down t h e r e . Once i n a w h i l e , t h e y ' l l run a methane 

t e s t a t the e x h a ust s i t e , but u s u a l l y i t ' s r i g h t up i n 

the f a c e where you've got some a i r c i r c u l a t i o n . 

You've got a s m a l l fan blowing a i r i n on the r i g h t 

s i d e of the f a c e and l e t t i n g i t c i r c u l a t e i n t h a t f a c e 

CUMBRE COURT REPORTING 
P.O. BOX 9262 

SANTA FE, NEW MEXICO 87504-9262 
(505) 984-2244 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1869 

and back out i n t o t he mainstream v e n t i l a t i o n . 

So they r e a l l y t e s t more r i g h t i n the 

working f a c e than they do — you know, i n the main 

roadways and up and down the v e n t i l a t i o n l i n e s l i k e 

t h a t . 

CHAIRMAN LEMAY: I f they would c a t c h 

methane gas i n t h e exhaust p a r t , they c o u l d n ' t t e l l 

r e a l l y where i t was coming from; they had to t r a c e i t 

back? 

A. R i g h t , they would have t o t r a c e i t back. 

Q. To t r y and f i n d i t s s o u r c e ? 

A. And I'm s u r e , you know, then l i k e a l w a y s , 

t h e r e ' s a s m a l l t r a c e of methane i n t h o s e workings. 

There was an i n s p e c t o r up t h e r e one time, had a 

methanometer w i t h a probe on i t , and he s t u c k i t up 

i n t o a -- the y d r i l l e d a i r - r e l i e f h o l e s i n t o t he back 

eind then put the r o o f b o l t s i n t o t h a t or rock b o l t s , 

whatever, and he took h i s methanometer and put i t up 

i n t o t h a t h o l e , and he got a f a i r l y h i g h r e a d i n g of 

methane i n the -- w e l l , you know, as i t seeped out or 

whatever from t h i s b o r e h o l e i n the back, i t mixed w i t h 

a i r . You know, you're not g e t t i n g a r e a d i n g i n the 

main a i r stream per s e , you know, a n y t h i n g v e r y 

h i g h — 

Q. You d i d n ' t c o n t i n u e , I t a k e i t ; i t was j u s t 
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kind of a buffer? 

A. Yeah, j u s t r i g h t i n a small area, yes, s i r . 

CHAIRMAN LEMAY: I have no f u r t h e r 

questions. Anyone e l s e have any questions? 

Thank you very much, Mr. P i e r c e . We 

appreciate your testimony. 

THE WITNESS: Thank you a l l very much. 

MR. LEMAY: Do you have any other ones at 

t h i s point? 

MR. HIGH: We have no other witnesses, Mr. 

LeMay, but, again, we would c e r t a i n l y make any of our 

people a v a i l a b l e that you have a d d i t i o n a l questions 

for. 

CHAIRMAN LEMAY: Do you have a r e b u t t a l 

witness? 

MR. CARROLL: I would l i k e to put Mr. 

Hutchinson on for j u s t a b r i e f moment or two. 

CHAIRMAN LEMAY: Okay. You may c a l l your 

witness. 

MR. CARROLL: We c a l l Gary Hutchinson back 

to the stand. 

I wanted to -- t h i s i s an e x h i b i t you've 

seen before. This i s E x h i b i t 54, and I've marked t h i s 

one 54A. I'm sorry, I don't have -- I thought i t 

would be e a s i e r -- t h i s i s to help speed what Mr. 
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H u t c h i n s o n -- do you need i t ? Okay. I ' v e got two, i f 

t h e Commissioners wouldn't mind s h a r i n g one. 

R E B U T T A L 

GARY HUTCHINSON, 

the w i t n e s s h e r e i n , a f t e r h a v i n g been p r e v i o u s l y sworn 

upon h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

EXAMINATION 

BY MR. CARROLL: 

Q. You a r e the same Gary H u t c h i n s o n t h a t has 

t e s t i f i e d p r e v i o u s l y i n t h i s h e a r i n g , a r e you not? 

A. Yes, I am. 

Q. A l l r i g h t . Mr. Hutchinson, a f t e r the l a s t 

s e t of h e a r i n g days t h a t we had i n e a r l y November, I 

t h i n k , or a t the end of October, the Commissioners 

asked i f i t would be p o s s i b l e i f you might meet w i t h 

New Mexico P o t a s h p e r s o n n e l and t r y to r e f i n e some of 

the numbers t h a t you had; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. Did you a c t u a l l y meet w i t h New Mexico 

Po t a s h p e r s o n n e l ? 

A. Yes, I d i d . 

Q. When was t h a t ? 

A. I b e l i e v e i t was November 10. 
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Q. Who did you meet with? 

A. I met with Walter Case, the mine manager, 

and Ken Woomer, the c h i e f mine engineer. 

Q. Could you j u s t b r i e f l y e x p l a i n to the 

Commissioners what you've learned during that v i s i t , 

and i f t h a t information that you learned would --

could i t be used to b e t t e r define some of the 

testimony you gave e a r l i e r , and would you c l a r i f y 

t h a t , on the b a s i s of that information, for us? 

A. C e r t a i n l y . You may r e c a l l the information 

that I used e a r l i e r was from p u b l i c sources, p r i m a r i l y 

maps turned into the OCD, open mine workings. I had a 

s e r i e s of three maps, I b e l i e v e , and from those maps I 

took the o u t l i n e s of the mined-out areas and t r i e d to 

come up with a recent r a t e of mining, as w e l l as an 

o v e r a l l r a t e of mining for the 26-year h i s t o r y of the 

New Mexico Potash mine. 

The r a t e s of mining i n terms of net acres 

disturbed per year, net acres being the gross acres 

disturbed, applying a f a c t o r to that number for 

recovery of the a c t u a l openings. The net numbers that 

I had come up with were quite a b i t smaller than what 

New Mexico Potash personnel t e s t i f i e d to. 

So I t r a v e l e d down there, and t h i s time I 

was allowed to go to the mine and met with Mr. Woomer, 

CUMBRE COURT REPORTING 
P.O. BOX 9262 

SANTA FE, NEW MEXICO 87504-9262 
(505) 984-2244 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1 

22 

23 

24 

25 

1873 

Mr. Case. I was shown a 1-inch equals 800-foot s c a l e 

map, which was quite n i c e . I t shows -- as f a r as I 

could t e l l , i t shows every entry, every panel, every 

p i l l a r , e x a c t l y where they have mined. I t had some 

dates on i t that showed where they were on c e r t a i n 

dates. And i t was a very good map to determine where 

they had been mining e x a c t l y . I t was very 

p r o f e s s i o n a l l y done, as most mine working maps are. 

I suspect, i f they didn't t e l l me -- they 

may have t o l d me t h i s , but i t looked l i k e a map that 

they may have submitted to MSHA under t h e i r MSHA 

requirements t h a t they submit p e r i o d i c a l l y , i f they're 

open mine workings. 

We had a d i s c u s s i o n about the guessing that 

I had done i n my mine plan about why they mined 

c e r t a i n areas before other areas, and they were very 

open and free with information and very cooperative. 

As mining people, we were able to d i s c u s s 

the problems of mining. And at a point i n time during 

the day, a draftsman who works for Mr. Woomer came i n 

with overlays to t h e i r main mine map. And those 

overlays showed the areas that they had worked i n i n 

the calendar years 1989, 1990, and 1991. 

We put those t r a c i n g s over t h e i r major mine 

map, and while I planimetered or measured those 
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advances, Tim Woomer c a l c u l a t e d t h e r e c o v e r y r a t e s f o r 

th o s e d i f f e r e n t p a r t s of the mine t h a t they had mined 

i n t h a t t h r e e - y e a r p e r i o d . 

At t he end of t h a t p e r i o d , we compared t h a t 

to t he t r a c i n g s t h a t I had made of the OCD-submitted 

map, and we found s e v e r a l d i s c r e p a n c i e s . F i r s t of 

a l l , the most g l a r i n g d i f f e r e n c e i n what I had done 

e a r l i e r i s t h a t I had assumed some -- from p u b l i c 

i n f o r m a t i o n , some much h i g h e r r e c o v e r y r a t e s than they 

a r e a c t u a l l y e x p e r i e n c i n g . 

They have some v e r y s o p h i s t i c a t e d , I t h i n k 

unique mining t e c h n i q u e s t h a t t h e y ' r e c a r r y i n g on now 

and have been c a r r y i n g on i n the r e c e n t p a s t t h a t a r e 

q u i t e good and e f f i c i e n t . We took t h o s e i n t o 

a c c o u n t . We found some a r e a s t h a t had been mined, 

a c c o r d i n g t o t h e i r draftsmen, i n t h a t t h r e e - y e a r 

p e r i o d , t h a t had i n a d v e r t e n t l y been omitted from the 

much s m a l l e r s c a l e map t h a t was subm i t t e d t o the OCD. 

So t h e r e were some a r e a s t h a t I hadn't counted because 

they weren't on the OCD map. 

A f t e r our d i s c u s s i o n about what t h e i r 

mining p l a n s were and my g u e s t i o n s about where they 

had been mining, d i s c u s s i o n s of t h o s e , I asked f o r a 

copy of t h e i r -- or a t l e a s t t h o s e a r e a s t h a t we had 

worked on, t h e i r mine map, and they d i d n ' t f e e l 
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comfortable l e t t i n g me have t h a t . So I went back with 

j u s t my notes, showing the areas that they had mined, 

took one of my maps and showed what areas those were 

so I could a s s o c i a t e those, and Mr. Woomer's estimate 

of the recovery r a t e s . 

I , a t that time, gave him my c a l c u l a t i o n s 

of coming up with the gross a c r e s , using the o r i g i n a l 

OCD map over the 26-year period, and I think -- and 

from testimony yesterday, they confirmed t h a t , yes, 

there has been a gross area, j u s t the o u t l i n e s of the 

mined area without any con s i d e r a t i o n for recovery 

r a t e s , that they had disturbed an average of 370 gross 

acres per year. 

I knew that with t h e i r recovery r a t e s that 

my o r i g i n a l r a t e of 136 net acres per year with 

adjustments for t h e i r a c t u a l recovery r a t e s that were 

shown to me and the sketches that Mr. Woomer and I 

reviewed, t h a t my number would go up considerably, not 

only with the recovery r a t e s , but i n adding those 

areas that had been mined but not reported over the 

short period of time I had measured would i n c r e a s e the 

net acres consumed considerably, a l s o . 

I knew that we were going to be i n 

r e l a t i v e l y the same b a l l p a r k . So at that point I 

l e f t , and I went back to my o f f i c e . I sent a copy of 
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my not e s back t o Tim Woomer. We had a c o n v e r s a t i o n . 

He s a i d he was t r y i n g to get t h i s i n f o r m a t i o n on h i s 

computer so he c o u l d c a l c u l a t e t h e s e a r e a s a l s o , but I 

s e n t him my no t e s so t h a t we both had t h e same 

i n f o r m a t i o n . 

And a f t e r my c a l c u l a t i o n s , r e v i s i n g my 

o r i g i n a l numbers w i t h t he ad j u s t m e n t s t h a t r e f l e c t e d 

t h e i r a c t u a l mining r e c o v e r i e s , and where they had 

a c t u a l l y mined, i n c r e a s e d my number to about 220 net 

a c r e s per y e a r over t h a t t h r e e - y e a r p e r i o d . 

U s i n g the a r e a s and the r e c o v e r y r a t e s t h a t 

Tim Woomer gave me and t h a t I looked a t , and they 

seemed t o be q u i t e r e a s o n a b l e , we had c a l c u l a t e d a 

weighted average f o r t h a t t h r e e - y e a r p e r i o d , t he l a s t 

t h r e e y e a r s , of about 240 a c r e s per y e a r . W e l l , t h a t , 

i n my view, was c l o s e enough, g i v e n the tremendous 

d i f f e r e n c e i n s c a l e s of the two maps t h a t we were 

working w i t h , t he OCD map and t h e i r mine map, t h a t I 

s a i d , you know, t h a t t h e i r number was, i n my 

measurement, c l o s e enough t o u s e . 

So I went back to my mine p l a n , which was 

o r i g i n a l l y E x h i b i t 54, and from my not e s of the 

meeting had a much b e t t e r i d e a of what t h e i r p l a n s 

were f o r the mine, and I found out some g e o l o g i c 

i n f o r m a t i o n from them, and I t r i e d t o apply a l l of 
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t h o s e t h i n g s t o update my map, and my t h i n k i n g i n how 

many -- you know, what t h e i r mining p r o g r e s s r e a l l y 

i s . 

The map, o r i g i n a l l y E x h i b i t 54, t h a t you 

have b e f o r e you, I marked up w i t h some of the 

i n f o r m a t i o n I got from them. 

F i r s t of a l l , I d i s c o v e r e d where the d i k e 

i s l o c a t e d , and t h a t c e r t a i n l y t a k e s out a b l o c k of 

a r e a i n the upper l e f t - h a n d c o r n e r , marked b l o c k D. 

The d i k e goes r i g h t through t h e r e . So I had not known 

t h a t , and i t was not marked anywhere on the OCD map. 

So, i n my view, t h a t b l o c k , t h e west D b l o c k , must be 

e l i m i n a t e d . I t ' s j u s t not going to be mined. I t ' s 

not c o n c e i v a b l e t h a t i t w i l l be. The d i k e runs 

through t h e n o r t h p a r t of the main D's l o t , j u s t to 

the e a s t of the b l o c k e l i m i n a t e d . And so a p o r t i o n of 

t h a t w i l l have to be e l i m i n a t e d . 

The r e s t of my b l o c k s A, B and C a r e i n 

t h e i r Phase I I p l a n . They want t o mine t h a t l a t e r . 

And they had mined up i n t o t h a t a r e a I t h i n k when -- I 

was informed when New Mexico Potash bought the mine, 

t h a t they f e l t t h a t they had a b e t t e r p l a c e to put 

t h e i r equipment, and they moved out of t h a t a r e a . 

I a l s o l e a r n e d t h a t i n the south p a r t of my 

blo c k C, I have a note t h e r e t h a t t he d e p o s i t was 
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r o l l i n g down. That means t h a t t he potash d e p o s i t was 

r o l l i n g down i n both potash and c o a l . T h a t ' s k i n d of 

a bad s i t u a t i o n . I t c a u s e s problems w i t h 

t r a n s p o r t a t i o n , w i t h conveyor b e l t s , and so f o r t h . 

And w i t h t he b a r r e n a r e a j u s t to the e a s t of t h a t , 

t h a t may be a q u e s t i o n a b l e a r e a t o go back i n t o . So I 

e l i m i n a t e d t h e south p a r t of bloc k C from my mine 

p l a n . 

I n t h e lower p a r t t o the r i g h t , I j u s t 

would c l a s s i f y t h a t as g e o l o g i c a l l y u n f a v o r a b l e . 

Going back over t o the midwest s i d e above 

b l o c k K, where I had i n d i c a t e d t h a t t h e r e might be 

some waste w i t h a q u e s t i o n mark i n my o r i g i n a l 

document, t h a t ' s t he s t a t e s e c t i o n which they have 

informed me t h a t they a r e going t o mine i n the near 

f u t u r e . And i n b l o c k s K and L they have c u r r e n t 

mining; so I have no r e a s o n to doubt t h a t they w i l l go 

around t h a t b a r r e n zone t h a t they have i d e n t i f i e d and 

mine t h a t s t a t e s e c t i o n . So t h a t added some acreage 

t h a t I hadn't c o n s i d e r e d b e f o r e . 

I n t h e a r e a s of b l o c k s E and F on the e a s t 

s i d e , about t h e c e n t e r , t h a t ' s where t h e y ' r e c u r r e n t l y 

mining. And they a r e , from the l o c a t i o n of t h e i r 

s h a f t , i f they come due south, as they have i n d i c a t e d 

t h a t they i n t e n d to do, i n t o the n o r t h edge of block 
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I , t h e r e a r e t h r e e f e d e r a l l e a s e s and a q u a r t e r 

s e c t i o n t h a t ' s a f e d e r a l or f e d e r a l p o t a s h . They're 

not f e d e r a l l e a s e s . I t ' s a p p a r e n t l y u n l e a s e d 

a c c o r d i n g to our r e c o r d s . But y e t throughout a 

p o r t i o n of t h a t , they had i n d i c a t e d t h a t t h a t was --

t h a t had the p o t e n t i a l f o r good o r e . 

I t h i n k t h a t t h e r e a r e p r o v i s i o n s i n the 

f e d e r a l l e a s i n g s i t u a t i o n s where a d j a c e n t a c r e a g e can 

be l e a s e d , and I would encourage New Mexico Potash t o 

t a k e t h o s e l e a s e s , i f they know t h a t t h a t p o t a s h i s 

good, and I t h i n k they have some d r i l l i n g i n d i c a t i o n s 

t h a t might show t h a t to be the c a s e . 

Other than t h a t , the s l a n t e d e n t r y heading 

a c r o s s I seems to be an e n t r y t h a t they p l a n on u s i n g 

to head towards S e c t i o n 2, which i s b l o c k O to the 

south, as w e l l a s , i f y o u ' l l look i n my b l o c k H, I 

have a s o u t h e r n heading e n t r y t h e r e t h a t I b e l i e v e 

they i n t e n d to develop t h a t b l o c k soon, too, as i t i s 

f a i r l y c l o s e t o the s h a f t . 

Having made a l l t h o s e a d j u s t m e n t s t o my 

t h i n k i n g , I used the 240 net a c r e s -- and, by the way, 

g r o s s a c r e s a r e a d i f f i c u l t t h i n g to und e r s t a n d , not 

f o r t h e whole mine f o r i t s 26-year l i f e ; I mean, we 

know what the o u t l i n e of the mine i s , but when you 

s t a r t p i c k i n g out a t h r e e - y e a r p e r i o d or a one-year 
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period or a two-year period, because of the 

development work and the f i r s t mining and the second 

mining, you end up counting some of those gross acres 

twice. 

So i n the three-year period that we used, I 

came up with some gross acres of 1,170 for that 

three-year period, but they had been counted more than 

once. Using t h a t gross number, however, and what they 

a c t u a l l y mined i n tha t three-year period, I came up 

with a 65 percent recovery. A l l that t e l l s me i s that 

they mine at l e a s t 65 percent. That's the lower 

l i m i t . 

Then when I went back to t h e i r current 

recovery r a t e s for t h e i r current type of raining and 

applied i t to the 26-year period, I show that t h e i r 

r a t e of recovery i s over 70 percent. So t h e i r 

estimate of 75 percent, they know more about i t than I 

do, but I c e r t a i n l y got very c l o s e to that , and I 

think i t ' s an accurate number, much more accurate than 

the much higher numbers that have been published for 

the potash basin that I had been using e a r l i e r . 

A f t e r l e a r n i n g what t h e i r plans were, t h e i r 

concerns, t h e i r o b j e c t i v e to do what they c a l l Phase I 

-- and t h a t ' s to mine the southerly part of t h e i r 

mined — leased area f i r s t and then the nor t h e r l y part 
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l a s t , t h a t a l l made p r e t t y good s e n s e to me. So I 

went back and s a i d t h a t , i f I make the net e f f e c t of 

the a c r e a g e a d j u s t m e n t s , assuming they t a k e t he 

f e d e r a l l e a s e s , d e l e t e the b l o c k s t h a t I ' v e 

h i g h l i g h t e d would be tak e n o f f of my mine p l a n , i t 

adds a p p r o x i m a t e l y 1,000 a c r e s . 

And a t t h e i r p r e s e n t r a t e of mining, i f 

they use my concept and mine c l o s e s t to the s h a f t 

f i r s t , which would be p a r t of t h e i r Phase I -- Phase 

I I would come b e f o r e , p a r t of Phase I I — the a r r i v a l 

a t S e c t i o n 2 would be a p p r o x i m a t e l y 36 y e a r s . 

Now, c e r t a i n l y i t ' s been c o n j e c t u r e d t h a t 

they c o u l d mine s t r a i g h t through w i t h one e n t r y a l l 

the way to S e c t i o n 2, and they c o u l d be t h e r e i n a 

much s h o r t e r p e r i o d of time, but t h a t r e a l l y h a s n ' t 

been the h i s t o r y of how the mine has been conducted. 

T h e y ' l l go i n t o a b l o c k , as most mines do, and develop 

t h a t l a r g e b l o c k , and then t h e y ' l l develop another 

b l o c k , or i n the c a s e of New Mexico Po t a s h , they t r y 

to keep a t l e a s t two major a r e a s f u n c t i o n i n g a t the 

same time so they can l e a p f r o g and not be s t u c k w i t h 

j u s t development, lo w - p r o d u c t i o n work, but t h e y ' l l 

have h i g h - p r o d u c t i o n ore a v a i l a b l e f o r them to mine so 

t h a t t h e y can get the proper grade and volume to t h e i r 

m i l l , which i s the r e a l nut t h a t they have t o work 
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with every day. 

Now, i f blocks A, B and C, as modified i n 

the north part, that they c a l l t h e i r Phase I I are not 

mined before Section 2 -- t h i s i s a, i f they mine to 

the south and mine to Section 2 and then go back up 

and get those, I , i n using the 240 net acres per year, 

I came up with they would get to Section 2 i n about 23 

years, using t h i s block concept and mining i t out 

rather than j u s t shooting down there and mining back. 

To me i t ' s too f a r a distance to do that, and that 

hasn't been the way they have mined i n the past. 

Now i f I follow t h e i r mine plan, and they 

do not take the f e d e r a l l e a s e s , then they would be at 

Section 2 i n about 20 years by mining these blocks, as 

I've i n d i c a t e d on mine. I'm sure they have a 

d i f f e r e n t type of block setup than I do tha t depends 

on the d r i l l i n g information they have and the grades 

that they need to get to t h e i r m i l l and t h e i r 

economics, but that information i s n ' t a v a i l a b l e to me; 

so I'm j u s t using what I have a v a i l a b l e . So t h a t ' s 

what I came up with. 

The core boring that w i l l have to be done 

in the s t a t e s e c t i o n s to the north of Section 2 w i l l 

c e r t a i n l y be done with i n the f i v e - y e a r plan. As Mr. 

Woomer brought out yesterday, that seems to be a 
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r e a s o n a b l e way of doing t h i n g s f o r them and a l l the 

mines t h e r e , and i t ' s a v e r y good p r a c t i c e . They need 

to be a b l e t o p l a n out f i v e y e a r s , g e t t h e h o l e s 

d r i l l e d , and i f they don't f i n d what t h e y ' r e l o o k i n g 

f o r i n a d e t r i m e n t a l way, they've got to do some more 

d r i l l i n g and change t h e i r mine p l a n . 

I f they f i n d something b e t t e r than they 

a n t i c i p a t e d , then they c o u l d r e v i s e t h e i r mine p l a n to 

mix t h a t b e t t e r ore i n w i t h t he a r e a s t h a t a r e a l r e a d y 

opened up a t lower grade f o r mixing purposes. 

So I a n t i c i p a t e t h e r e w i l l be a 

c o n s i d e r a b l e amount of co r e b o r i n g i n t h o s e a r e a s 

n o r t h of S e c t i o n 2 on s t a t e l a n d long b e f o r e they get 

to S e c t i o n 2 t h a t w i l l r e a l l y t e l l t h e t a l e . As Mr. 

Woomer t e s t i f i e d y e s t e r d a y , i f they f i n d t h a t the 

b a r r e n a r e a s a r e more p r o l i f i c to the south w i t h t h e i r 

d r i l l i n g , or the grade i s lower, t h e y ' r e going to have 

to go where the b e s t grade i s to keep t h e i r mine 

open. They're i n a v e r y d i f f i c u l t economic s i t u a t i o n , 

ais I ' v e d e s c r i b e d i n my e a r l i e r t e s t i m o n y . 

So t h a t ' s where we ended up w i t h . I t h i n k 

I ' v e c o v e r e d the major p o i n t s . The one t h i n g I wanted 

to b r i n g out was to t r y to e x p l a i n what seems to be a 

s i m p l e concept of t a k i n g the o u t l i n e of a mine f o r i t s 

l i f e and coming up w i t h 370 g r o s s a c r e s per y e a r i s a 
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f i n e t h i n g to do, but when you a c t u a l l y get down to 

the mining of t h e t h i n g w i t h the t h r e e phases of 

mining b e i n g development, then t he f i r s t development 

of the p a n e l s , and then the second mining, h i g h -

p r o d u c t i o n mining, the r e a l way i t ' s done i n the 

i n d u s t r y i s e x a c t l y what Mr. Woomer s a i d y e s t e r d a y . 

I t ' s on a tunnage b a s i s . And they know the h e i g h t of 

t h e i r ore body, and how t h e y ' r e doing i t , but f o r 

purposes of t h i s h e a r i n g and from i n f o r m a t i o n I had, 

the most r e a s o n a b l e t h i n g seemed to be w i t h t h i s 

f a i r l y c o n s i s t e n t h e i g h t 10th zone, to use an acreage 

s i t u a t i o n . 

T h a t ' s c o m p l i c a t e d somewhat i n being a b l e 

to c a l c u l a t e t he net a c r e s , but I t h i n k we have t h a t 

now, and we agree, and I c e r t a i n l y a p p r e c i a t e d t h e i r 

c o o p e r a t i o n , and I would have l o v e d t o have had t h a t 

i n f o r m a t i o n e a r l i e r . Saved us a l l some time. 

MR. CARROLL: Mr. LeMay, a t t h i s time I 

would move a d m i s s i o n of E x h i b i t 54A, s i n c e i t 

complements the o r i g i n a l e x h i b i t . 

CHAIRMAN LEMAY: Without o b j e c t i o n , E x h i b i t 

54A w i l l be ad m i t t e d i n t o t he r e c o r d . 

MR. CARROLL: And I p a s s t h e w i t n e s s . 

CHAIRMAN LEMAY: Mr. High. 

EXAMINATION 
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BY MR. HIGH: 

Q. Mr. Hutchinson, the testimony of Bob Lane 

about what New Mexico Potash was doing was more 

accurate than your e a r l i e r testimony, and I guess what 

you're saying i s because he had more information? 

A. Oh, no question about i t . As Tim Woomer 

s a i d , I wasn't r e a l l y playing with enough information 

to compare to t h i s number. 

Q. But that r e a l l y didn't stop you before i n 

t e s t i f y i n g about t h i s 136 --

A. No. I t e s t i f i e d on that b a s i s with the 

best information that I had that had been submitted to 

the OCD. 

Q. And the more information you get, the 

bet t e r your testimony would be? 

A. Usually, you get to be more accurate as you 

get more information, yes, s i r . 

Q. And t h i s 54B, l i k e your E x h i b i t 54, i s 

simply your best guess based upon the information that 

you have? 

A. That's true. 

Q. And t h i s r e v i s i o n , as shown on E x h i b i t 54A, 

i s based upon the a d d i t i o n a l information you got down 

when you were t r y i n g to work out a s t i p u l a t i o n on t h i s 

net acre business? 
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A. Yes. T h i s i s from i n f o r m a t i o n t h a t they've 

had f o r a long time. 

Q. And i f you got more i n f o r m a t i o n , t h i s c o u l d 

even change a g a i n ? 

A. P a r t i c u l a r l y c o r e i n f o r m a t i o n . Core 

g e o l o g i c i n f o r m a t i o n i s r e a l l y the key t h a t we seem to 

be g l o s s i n g over. But w i t h o u t the g e o l o g i c 

i n f o r m a t i o n , a n y t h i n g from any s o u r c e i s h i g h l y 

s p e c u l a t i v e . 

Q. What you've shown on 54 and 54A i s based on 

c e r t a i n assumptions you have made, not t h a t New Mexico 

Potash has made; r i g h t ? 

A. Oh, c o r r e c t , but I used i t on i n f o r m a t i o n 

they s u b m i t t e d to the OCD i n i t i a l l y and r e v i s e d i t 

w i t h a d d i t i o n a l i n f o r m a t i o n I was g i v e n by the mine. 

Q. Do you t h i n k i t ' s a prudent mining p r a c t i c e 

to mine around your s h a f t b e f o r e you develop o u t l y i n g 

a r e a s ? 

A. I t i s f o o l h a r d y to mine too c l o s e to the 

s h a f t f o r s u b s i d e n c e r e a s o n s . Once you're f a r enough 

eiway from t h e s h a f t t h a t i t s s t r u c t u r a l i n t e g r i t y can 

be m a i n t a i n e d , then t h a t ' s u s u a l l y where you want to 

s t a r t mining because t h a t s h a f t i n the o r i g i n a l 

s i t u a t i o n i s l o c a t e d near the b e s t r e s e r v e s you have 

so t h a t you can pay out your -- you know, the h i g h 
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c a p i t a l cost of the s h a f t i n the m i l l . 

Q. I f t h a t ' s your assumption, do you know 

whether or not New Mexico shares that assumption that 

you ought to mine c l o s e to the s h a f t f i r s t ? 

A. With as f a r away from the s h a f t as they are 

now, assuming that a l l of the areas that they have not 

blocked out as being barren or low grade or 

noncommercial -- assuming that that grade i s a l l the 

same, which I have to do without geologic information, 

yes, I think that that keeps t h e i r cost down to be 

c l o s e r to the s h a f t , the t r a v e l time of the men i s 

shorter and so f o r t h . 

Q. My question was, do you know whether or not 

New Mexico Potash shares your assumption that you are 

to mine around the s h a f t f i r s t ? 

A. I think they do. 

Q. And i s i t your testimony that t h a t ' s 

r e f l e c t e d i n your e x h i b i t s ? 

A. In my o r i g i n a l e x h i b i t , the sequence of 

mining was c l o s e s t to the s h a f t , an estimate of what 

the r o y a l t y d i f f e r e n t i a l might be as an economic 

concern, and the number of t r a n s f e r s that the m i l l i o n s 

of tons per year have to flow through in a change of 

d i r e c t i o n of conveyors -- I took those three things 

into c o n s i d e r a t i o n when I came up with my sequence. 
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Q. My question i s , do your e x h i b i t s r e f l e c t 

the f a c t that New Mexico Potash has mined around i t s 

s h a f t f i r s t ? 

A. Yes, they do, i n par t . 

Q. Now, i s i t your opinion, Mr. Hutchinson, 

tha t i t i s a c o r r e c t way to measure the time i t would 

take a mine to get from Point A to Point B by using 

t h i s net acres disturbed? 

A. No. I think I j u s t t e s t i f i e d t h a t there's 

a b e t t e r way to do i t . The mining companies c e r t a i n l y 

use t h e i r tonnage. Everything i n a mine i s dependent 

on the amount of tonnage t h a t ' s , i n t h i s case, hoisted 

every day. That's of primary importance. 

Secondary importance i s that grade that 

w i l l supply t h e i r m i l l with the proper ore to make i t 

e f f i c i e n t . 

Q. Your estimates, you gave s e v e r a l of them, 

36 years, 23 years, and 20 years --

A. Right. 

Q. That's based upon net acres disturbed? 

A. Yes, i t i s . 

Q. And a be t t e r way would be using tons? 

A. After you know the geology. You can't --

you're j u s t throwing darts i f you don't know the 

geology and the grade. 
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Q. I f you use net a c r e s d i s t u r b e d , a r e n ' t you 

assuming t h a t from your p r e s e n t l o c a t i o n , as you 

p r o g r e s s toward S e c t i o n 2, t h a t you're second mining 

along w i t h the p r o g r e s s i o n ? 

A. I n a bl o c k a r e a , a l a r g e b l o c k a r e a . 

Q. So under your assumption, by t h e time we 

got t o S e c t i o n 2, we would have second mined behind 

o u r s e l v e s ; r i g h t ? 

A. No. I f y o u ' l l n o t i c e on the E x h i b i t s 54 

and 54A, t h e r e a r e some dark l i n e s , about 3/16's of an 

i n c h wide, t h o s e I put i n t h e r e as f i r s t mined, 

synonymous w i t h development, and y o u ' l l f i n d t h a t by 

kee p i n g t h o s e open, as they've done i n the p a s t , you 

can get a l l the way back t o the s h a f t . 

By the way, a couple of notes I put i n 

here, between the bl o c k l a b e l e d D i s an e n t r y , and 

below t h a t t h e y ' r e doing some c u r r e n t mining. They're 

p u l l i n g some p i l l a r s t h e r e of some f a i r l y h i g h 

p r o d u c t i o n n a t u r e . And i t ' s v e r y c l o s e to the s h a f t . 

There was some disagreement, and w i t h the 

time a v a i l a b l e , we d i d n ' t get an answer as to whether 

the e n t r y , the permanent e n t r y t h a t goes between the 

two D b l o c k s , whether t he p i l l a r s have been p u l l e d . 

L i k e w i s e , f o r t h a t e n t r y t h a t goes up i n t o the c e n t e r 

of D, n o r t h - s o u t h from the s h a f t , t h o s e p i l l a r s may 
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have been p u l l e d . 

So there i s production mining c l o s e to the 

s h a f t . I'm not sure, because Mr. Case and Mr. Woomer 

were not sure that day, that those p i l l a r s have been 

p u l l e d . I f they have been pulled, then what you're 

implying i s c o r r e c t , they can't get back i n to D 

through those e n t r i e s . They have to go another 

d i r e c t i o n . 

Q. Does or does not the use of net acres 

disturbed as a measurement for movement assume you're 

doing second mining behind y o u r s e l f ? 

A. Right. I don't know --

Q. Yes or no? Does i t , or does i t not? 

That's not a hard question. 

A. I t ' s impossible to p u l l the p i l l a r s behind 

you and keep those e n t r i e s open. T h e y ' l l c o l l a p s e . 

So you must keep the permanent e n t r i e s open, as they 

have done, to be able to get back to the s h a f t . 

Everything has to go back to the s h a f t . So you don't 

want to prevent y o u r s e l f from doing i t . 

Q. Let me ask i t a d i f f e r e n t way, Mr. 

Hutchinson. I didn't think the question was that 

d i f f i c u l t , but l e t me ask i t a d i f f e r e n t way. Assume 

I have j u s t drawn a s e c t i o n of land on my l e g a l pad 

that I am holding up. I go i n there and I have f i r s t 
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mined th a t e n t i r e s e c t i o n , only f i r s t mined i t , i n 

three y e a r s . How many net acres have I disturbed i n 

those three years? 

A. I f the f i r s t mining i s done, as they're 

doing i t now, i n the east-west portion of the areas 

between blocks I and F and G and N, you're only 

recovering about 30 percent, I b e l i e v e , of the ore i n 

place, and I think as on your E x h i b i t 38, i t shows a 

l o t of small tunnels coming off of t h a t , and that 

takes those into c o n s i d e r a t i o n a l s o . They've got a 

s l i c k way of doing t h a t . 

Q. How many acres have I disturbed i n the 

example I j u s t gave you? 

A. I f you w i l l provide me with the recovery 

r a t e , i t ' s f a i r l y easy to c a l c u l a t e . You take the 

recovery r a t e as a percent times the gross areas 

disturbed, t h a t would be the net acres t h a t had been 

disturbed i n t h a t f i r s t mining. 

Q. So I guess you're saying i t w i l l be l e s s 

than 640? 

A. Yes. 

Q. Considerably l e s s than 640? 

A. I f t h a t ' s -- i t depends on what number you 

give me for the recovery r a t e . 

Q. And i f I stay i n t h i s same s e c t i o n for an 
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a d d i t i o n a l t h r e e y e a r s , p u l l i n g p i l l a r s , w i l l t h a t 

a f f e c t a net a c r e s per y e a r ? 

A. Yes. 

Q. I f I s t a y i n t h i s same s e c t i o n an 

a d d i t i o n a l t h r e e y e a r s , s t i l l p u l l i n g p i l l a r s , am I 

i n c r e a s i n g my n e t a c r e s d i s t u r b e d ? 

A. Yes. 

Q. So e v e r y t h i n g would be based upon the r a t e 

of mining? 

A. Yeah. I t ' s g e n e r a l l y measured i n t o n s , but 

f o r purposes h e r e , t h a t ' s what we've done. 

Q. But your t e s t i m o n y i s not based on t o n s ? 

A. R i g h t , I don't know t h e i r p r o d u c t i o n . 

Q. And t h a t ' s what I'm s a y i n g . Your t e s t i m o n y 

of 36 y e a r s and 23 y e a r s and 20 y e a r s i s not based on 

to n s , i s i t ? 

A. No. I t ' s a e r i a l e x t e n t a c r e s . 

Q. And you know t h a t i f a mine wants to 

develop i n t o an a r e a , i t does what i s c a l l e d 

development mining? 

A. T h a t ' s c o r r e c t . 

Q. And i f we a r e i n the s o u t h e r n p a r t of our 

LMR, and we want to go to the o u t e r b o u n d a r i e s of t h a t 

and then mine back -- and you agree t h a t ' s a good 

p r a c t i c e , i s n ' t i t ? 
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A. T h i s i s a not a good p r a c t i c e . That h a s n ' t 

been the p r a c t i c e of a mine. I f you go to the t o t a l 

e x t e n t of the l e a s e d a c r e a g e and mine back, t h a t ' s 

never been done a t t h i s mine. I don't know of any 

mine i t ' s been done a t , and I don't t h i n k t h a t ' s a 

good p r a c t i c e . 

Q. I f you want to develop i n t o an a r e a , you 

can d r i v e development d r i f t s , c a n ' t you? 

A. Yes, you can. 

Q. You're not t e l l i n g t h i s Commission, i t ' s 

going to t a k e New Mexico Potash 36 y e a r s or 23 or 20 

to d r i v e a development d r i f t i n t o S e c t i o n 2, a r e you? 

A. Oh no, I t h i n k I s a i d t h a t , t h a t t h e r e ' s 

been some comments, i f they were to t a k e o f f from 

where they a r e now and d r i v e s t r a i g h t down to S e c t i o n 

2, they c o u l d be down t h e r e i n a s h o r t p e r i o d of time, 

but t h a t ' s not a good p r a c t i c e . I don't t h i n k t h e y ' l l 

do t h a t . 

Q. You've heard Mr. Tim Woomer and Mr. Bob 

Lane both t e s t i f y t h a t , u s i n g t h e i r assumption, not 

y o u r s , u s i n g t h e i r assumption, t h a t they p l a n to be 

mining i n S e c t i o n 2 i n from 8 to I b e l i e v e i t was 15 

y e a r s ? 

A. Yes, I heard t h a t . 

Q. You heard t h a t . There i s n o t h i n g 
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p h y s i c a l l y t h a t would keep t h a t from being done t h a t 

you know of, i s t h e r e ? 

A. No. I t h i n k t h a t ' s a p h y s i c a l p o s s i b i l i t y . 

Q. So to do t h a t , i t ' s obvious, I guess to you 

then, t h a t t h e y've used some d i f f e r e n t mining 

assumptions, and they have d i f f e r e n t mining p l a n s than 

what you would do i f you owned New Mexico Pot a s h ? 

A. W e l l , from my c o n v e r s a t i o n s a t the mine, 

you c a n ' t have your cake and e a t i t . I f you're going 

to main t h a t S t a t e S e c t i o n 18 and t h e one t o t h e west 

of i t , and i f you go i n t o the f e d e r a l l e a s e s , i f t h i s 

i s a good po t a s h , and i f you c o n t i n u e t he c u r r e n t 

mining p r a c t i c e s i n what appears t o be q u i t e good ore 

i n b l o c k s E, F and G, then i f t h a t ' s done f i r s t , i t ' s 

going t o m a t e r i a l l y d e l a y t he time t h a t i t would take 

to get to S e c t i o n 2. 

Q. You d i d l e a r n , I t a k e i t , a l o t of 

i n f o r m a t i o n beyond working on t h i s s t i p u l a t i o n , but i n 

the c o u r s e of t h a t , you d i d l e a r n t h a t i t ' s New Mexico 

P o t a s h ' s p l a n to mine the s o u t h e r n p a r t of i t s l e a s e s , 

which i n c l u d e s S e c t i o n 2, b e f o r e i t goes back up and 

mines t he n o r t h e a s t p a r t of i t s l e a s e s ; c o r r e c t ? 

A. Yes. And I c a l c u l a t e d t h a t i n my test i m o n y 

t o t he Commission. 

MR. HIGH: T h a t ' s a l l we have Mr. LeMay. 
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Thank you. 

CHAIRMAN LEMAY: Thank you. 

Mr. Weiss do you have a n y t h i n g ? 

COMMISSIONER WEISS: No, I don't. Thank 

you. 

CHAIRMAN LEMAY: I don't have a n y t h i n g , Mr. 

Hut c h i n s o n . Thank you. Does t h a t c onclude your --

S t o v a l l , can I j u s t ask t h e p r e v i o u s w i t n e s s e s t o 

st a n d up f o r a q u e s t i o n or two, or do you want to 

b r i n g them up here f o r l o t s of d i s c u s s i o n ? 

MR. STOVALL: I t h i n k s i n c e we're not u s i n g 

the r e c o r d e r , I don't t h i n k i t makes any d i f f e r e n c e . 

Remind them a l l t h a t they a r e s t i l l under oath, and I 

t h i n k f o r e f f i c i e n c y , I t h i n k they can do i t from the 

c h a i r , as long as they speak l o u d l y enough so the 

c o u r t r e p o r t e r can hear them. 

CHAIRMAN LEMAY: I ' d l i k e t o ask Tim Woomer 

a q u e s t i o n . 

MR. WOOMER: Yes. 

TIM WOOMER, 

the w i t n e s s h e r e i n , a f t e r h a v i n g been p r e v i o u s l y sworn 

upon h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

EXAMINATION 

MR. CARROLL: That would c o n c l u d e . 

CHAIRMAN LEMAY: At t h i s p o i n t , Mr. 
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BY CHAIRMAN LEMAY: 

Q. I s i t New Mexico P o t a s h ' s p o l i c y to mine 

b l o c k s c l o s e s t to the s h a f t or to d r i v e to the end of 

what they c o n s i d e r r e s e r v e l i k e S e c t i o n 2 and then 

mine back? 

A. I t ' s the p o l i c y of New Mexico to develop 

b l o c k s not p a r t i c u l a r l y c l o s e to the s h a f t , s i n c e 

we're a l r e a d y q u i t e a d i s t a n c e away, but you've got to 

r e a l i z e t h a t Mr. H utchinson doesn't know how many 

machines we have, and i t ' s a matter of j u g g l i n g our 

s c h e d u l e around w i t h the amount of machines. We'll 

keep two a c t i v e a r e a s open w i t h a t l e a s t f o u r or f i v e 

machines i n e v e r y a r e a . 

I n c o n s i d e r a t i o n of S e c t i o n 2, i t i s a 

b l o c k i n i t s e l f . I t w i l l have to be developed t h a t 

way, which w i l l r e q u i r e us to d r i v e to the end to 

S e c t i o n 2 and p u l l t h a t back. 

Q. I f you look a t h i s E x h i b i t 54A, t h o s e other 

b l o c k s between S e c t i o n 2 and U n i t O and the s h a f t , d i d 

you mine t h o s e b e f o r e you b u i l t below and mined i t ? 

A. Yes, O would be mined as a f i r s t . That 

would be p a r t of the b l o c k . 

MR. HIGH: O i s S e c t i o n 2, by the way. 

THE WITNESS: Yes, okay. And t h a t would be 

a n other b l o c k mined by another mining a r e a . The 
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b l o c k s t h a t he has marked as I , M, and 0, 0, we would 

have t o mine p a r t s of I -- what we would do i s we 

would d r i v e down to 0. I n the meantime, we would have 

s m a l l e r b l o c k s o f f of t h e s e to keep p r o d u c t i o n up 

w h i l e we d i d t h e development work. 

You don't make a l o t of money on 

development work. Your gravy i s a f t e r you've g o t t e n 

to the end. Once you've g o t t e n to the end of t h a t 

b l o c k , then you s t a r t e d making money. As your 

r e c o v e r y comes up, your tons come up, and your grade 

comes up. 

Q. (BY CHAIRMAN LEMAY) Why would you d r i v e 

a l l the way to 0 i f you c o u l d d r i v e to M and N? 

A. W e l l , i f y o u ' l l n o t i c e , t h e r e ' s a narrow 

a r e a . 

Q. R i g h t . 

A. Between M and I . 

Q. R i g h t . 

A. That a r e a i s not l a r g e enough t o develop 

and second mine. I t must be d r i v e n through to get to 

t h e s e b l o c k s down h e r e . 

Then i f you look a t our LMR l i n e , which i s 

our c u t - o f f grade, which i s 11 p e r c e n t , t h a t a r e a i s 

v e r y s m a l l . I n ot h e r words, i t w i l l have to develop 

to t he end and p u l l . T h e r e ' s not enough room to l e a v e 
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the p r o t e c t i o n f o r the development e n t r i e s to keep i t 

open f o r t h a t p e r i o d of time. 

Q. I guess my q u e s t i o n more s p e c i f i c a l l y i s , 

what's t he d i f f e r e n c e i n d r i v i n g to M and N to t h a t 

r e s t r i c t i o n , mining back and then going a f t e r 0, or 

d r i v i n g s t r i c t l y -- once you d r i v e through, d r i v e to 0 

and then mine back? I s t h e r e an economic or a r e a s o n 

to keep d r i v i n g t o O b e f o r e you s t a r t mining M and N? 

A. One of the problems w i t h t h i s map i s t h a t 

we're not — we don't have a l o t of — i f y o u ' l l 

remember, e a r l y 6 i s up t h e r e r i g h t where t h a t l e t t e r 

N i s p r a c t i c a l l y — we're not s u r e we can mine t h i s 

from t he same s i d e . I t w i l l p r o b a bly have t o be mined 

from both s i d e s of t h a t low-grade a r e a . 

Do you unders t a n d what I mean? 

Q. Yes, I see t h a t . I'm j u s t t r y i n g to focus 

on d r i v i n g to 0 f i r s t or not d r i v i n g to -- t h i s map 

s t o p s here a t both, and you're s a y i n g you would keep 

d r i v i n g through O and then mine back? 

A. Yes. You would have to because t h a t ' s only 

ei m i l e wide. You want to get t h a t b e f o r e the p r e s s u r e 

cjets your development e n t r y to the n o r t h e a s t or the 

northw e s t , i f you're going up t h a t way, then you're 

going t o have t o develop t h a t f i r s t . 

Q. I s t h e r e a n y t h i n g beyond 0 t h a t you might 
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d e velop? 

A. At t h i s time, t h e r e a r e s e v e r a l w e l l s 

a l r e a d y i n p l a c e i n S e c t i o n 11 i n the n o r t h e a s t 

q u a r t e r . I t i s d o u b t f u l , and w i t h t h e t e c h n o l o g y we 

have now, t h i s i s probably the l i m i t of our 

e x t e n s i o n . 

Q. You're g e t t i n g too f a r away from your main 

s h a f t , and you c o u l d n ' t a f f o r d --

A. We're g e t t i n g -- i f t h o s e w e l l s weren't i n 

S e c t i o n 11, we c o u l d probably mine p a r t of the 

n o r t h e r n s e c t i o n of S e c t i o n 11, but w i t h t h o s e w e l l s 

s t o p p i n g us, and the d i s t a n c e g e t t i n g a l i t t l e b i t too 

g r e a t , t h e r e i s r e a l l y -- e c o n o m i c a l l y , i t wouldn't be 

f e a s i b l e to go much f u r t h e r down. So t h a t would be as 

f a r as we would go. 

Q. So you're s a y i n g t h a t the base of S e c t i o n 2 

i n the south l i n e of S e c t i o n 2 would be as f a r south 

as you c o u l d go? 

A. And i f we had the l e a s e , the S e c t i o n 11, 

which I t h i n k Y a t e s i s s a y i n g -- I don't know who has 

i t . We don't own t h a t l e a s e , but we c o u l d p r a c t i c a l l y 

mine p a r t s of the northwest q u a r t e r of S e c t i o n 11 

a l s o . 

Q. But the n o r t h e a s t p o r t i o n of S e c t i o n 11 --

A. I s d r i l l e d . 
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Q. I t ' s d r i l l e d ? 

A. Yes. 

Q. So i t would be the northw e s t p o r t i o n ? 

A. T h a t ' s c o r r e c t , t h a t c o u l d be mined s t i l l . 

Q. That would be the l i m i t as f a r as you coul d 

to go get ore w i t h o u t the s i n k i n g of a s h a f t ? 

A. At t h i s time, a t t h i s time. L i k e I s a i d , 

w i t h i n t he l a s t t h r e e y e a r s , we've improved our 

t r a n s p o r t a t i o n t o g i v e us t h r e e more m i l e s of t r a v e l 

t ime. So, you know, tec h n o l o g y i s c o n t i n u a l l y 

changing. There i s a p o s s i b i l i t y i n t e n y e a r s when 

w e ' l l be t h e r e , t h a t we can go f u r t h e r . 

CHAIRMAN LEMAY: Do you have a q u e s t i o n ? 

COMMISSIONER WEISS: Mr. Case, p l e a s e . I 

t h i n k you're the guy to ask. 

MR. CASE: Okay. 

COMMISSIONER WEISS: The t u n n e l , i s what 

I ' l l c a l l i t , t h a t goes from the mine s h a f t on E x h i b i t 

38 to the f a r n o r t h e a s t ? 

MR. CASE: Yes, s i r . 

COMMISSIONER WEISS: When d i d you s t a r t 

d i g g i n g t h a t ? 

MR. CASE: Mr. Weiss, w i t h o u t going back to 

my r e c o r d s , I r e a l l y c a n ' t s a y . I t was done b e f o r e I 

took over as manager i n 1980. I n o t h e r words, when we 
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took o f f from the s h a f t and headed out t h a t d i r e c t i o n , 

i t was pre-1980. 

COMMISSIONER WEISS: Okay. Would Mr. Lane 

know? 

THE WITNESS: He would know b e t t e r than I 

would. 

COMMISSIONER WEISS: Oh, okay. Perhaps --

do you have a f e e l f o r t h a t ? 

MR. HIGH: Mr. Weiss, you're t a l k i n g about 

the development e n t r y t h a t goes up to the n o r t h e a s t 

t h a t we've been t a l k i n g about? 

COMMISSIONER WEISS: Yeah, r i g h t up t h e r e , 

and i t s t o p s a t S e c t i o n 36. When d i d you s t a r t 

d i g g i n g t h a t . 

MR. LANE: S t a r t e d e a s t of the main s h a f t 

a r e a i n '72. 

COMMISSIONER WEISS: Thank you. T h a t ' s a l l 

I have. 

COMMISSIONER CARLSON: I have a q u e s t i o n 

f o r Mr. Hu t c h i n s o n . 

When you f i r s t t e s t i f i e d , you s t a t e d t h a t 

i t appeared to you t h a t New Mexico Potash was 

d e l i b e r a t e l y b y p a s s i n g t h e i r s t a t e l e a s e s p r o bably 

because of a h i g h e r r o y a l t y r a t e . Given the testimony 

t h a t New Mexico Potash has p r e s e n t e d c o n c e r n i n g when 
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they a c q u i r e d t h o s e l e a s e s , the d i f f e r e n c e i n r o y a l t y 

r a t e s , and the f a c t or t h e i r s t a t e m e n t s t h a t they 

don't t a k e r o y a l t y r a t e s i n t o c o n s i d e r a t i o n , do you 

s t i l l have t h a t o p i n i o n ? 

MR. HUTCHINSON: The o p i n i o n t h a t t h e y ' r e 

a v o i d i n g s t a t e --

COMMISSIONER CARLSON: That they a r e 

a v o i d i n g s t a t e l e a s e s , p r o b a b l y because of a r o y a l t y 

r a t e d i f f e r e n c e ? 

MR. HUTCHINSON: I was l o o k i n g f o r -- I 

wasn't t r y i n g t o f i n d f a u l t w i t h them. I was t r y i n g 

to r e i n f o r c e what they do and l o o k i n g f o r an economic 

r e a s o n why they would mine on t h r e e s i d e s of 18 and 

only p a r t i a l l y i n t o S e c t i o n 32 up i n the n o r t h p a r t 

and s t o p a t S e c t i o n 36. I was l o o k i n g f o r a way to 

develop t h e i r mine t o see what i t would t a k e to get to 

the o u t r e a c h e s . 

Now, I ' v e been a c c u s e d of a c c u s i n g them of 

doing t h a t , but to me, to save $2 m i l l i o n i n a s e c t i o n 

i n r o y a l t y , not c o u n t i n g o v e r r i d i n g r o y a l t y , to me 

t h a t ' s a r e a s o n a b l e c o n s i d e r a t i o n r e g a r d l e s s of who 

owns the p o t a s h . I t j u s t i s a c o i n c i d e n c e t h a t i n 

t h i s a r e a i t ' s e i t h e r f e d e r a l p o t a s h or s t a t e p otash. 

And I would t h i n k t h a t t he s t a t e -- and I 

t h i n k I sug g e s t e d i n my e a r l i e r t e s t i m o n y , t h a t 
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r o y a l t y i s a big economic co n s i d e r a t i o n , and no matter 

who does i t at what l e v e l of management, i t won't 

override grade and tonnage production, but i t i s 

c e r t a i n l y a c o n s i d e r a t i o n . 

I don't b e l i e v e that I've heard anything 

that i n d i c a t e s that s i n c e the Section 18 was acquired, 

that the r o y a l t y r a t e i s more advantageous there than 

in the f e d e r a l s e c t i o n . I think i t ' s quite -- i t ' s 

the opposite. I t ' s a function of grade, again, but 

the grade apparently i s good on three s i d e s of Section 

18 because they mined i t as l a t e as 1991 on the east 

s i d e , according to the OCD maps. And, unfortunately, 

they second mined i t , which makes i t , as Mr. High 

i n d i c a t e d , hard to get back into the area, but they 

s t i l l have access to i t from other areas. 

They t o l d me they d e f i n i t e l y planned to 

mine t h a t , but i f they're mining — i f the grade in 

t h e i r f e d e r a l acreage i s low and the grade in the 

s t a t e acreage i s high, i t w i l l more than compensate 

for that r o y a l t y d i f f e r e n t i a l , then they're going to 

do the most take the most economic a l t e r n a t i v e , I 

would think. 

COMMISSIONER CARLSON: Thank you. 

CHAIRMAN LEMAY: Commissioner Weiss? 

COMMISSIONER WEISS: I have a question for 
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Dave Boneau. 

What do you e x p e c t t h e r e s e r v o i r p r e s s u r e 

t o be i n e i g h t y e a r s ? 

MR. BONEAU: Below 1,000 pounds, 500 

pounds. 

COMMISSIONER WEISS: Thank y o u . 

CHAIRMAN LEMAY: I ' v e g o t one f o r Randy 

P a t t e r s o n . 

Have t h e f e d s i s s u e d y o u r p o t a s h l e a s e y e t ? 

MR. PATTERSON: No, s i r , t h e y have n o t . 

CHAIRMAN LEMAY: What do you h e a r f r o m 

them, o r do you have any i n d i c a t i o n w h e t h e r t h e y a r e 

g o i n g t o o r n o t ? 

MR. PATTERSON: They had i s s u e d a d e c i s i o n , 

as you know, t h a t s a i d t h a t t h e y were n o t g o i n g t o 

i s s u e i t . Some o f o u r p e o p l e , i n c l u d i n g Mr. Losee, 

went t o Santa Fe h e r e and had a m e e t i n g w i t h t h e s t a t e 

d i r e c t o r and gave them o u r r e a s o n s f o r b i d d i n g on t h e 

l e a s e . We have r e c e n t l y , i n f a c t , I t h i n k end o f l a s t 

week, r e c e i v e d a d e c i s i o n w h i c h t e m p o r a r i l y r e s c i n d e d 

t h e f i r s t d e c i s i o n p e n d i n g t h e i r t h i n k i n g a b o u t i t . 

And t h e y s a i d t h a t t h e y w o u l d i s s u e a t h i r d 

d e c i s i o n , t e l l i n g us w h e t h e r o r n o t we w i l l g e t t h e 

l e a s e . B u t t h e y i s s u e d t h e second d e c i s i o n r e s c i n d i n g 

t h e f i r s t d e c i s i o n because t h e t i m e was r u n n i n g o u t 
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for an IBLA appeal. So, the r e f o r e , they had to 

withdraw the f i r s t d e c i s i o n to stop the clock on the 

IBLA appeal because we were going to have to go ahead 

and put i t i n an IBLA, and when i t gets there, i t ' s 

d i f f i c u l t to get i t back to the s t a t e l e v e l . 

CHAIRMAN LEMAY: So the net r e s u l t i s you 

r e a l l y don't know anything more — 

THE WITNESS: We don't know, and they're 

t h i n k i n g about i t . 

CHAIRMAN LEMAY: Any other questions? 

L e t ' s take about a 15-minute break. Then 

we can wrap t h i s up with some summations of i s s u e s I 

think we t a l k e d about and c l o s e i t up. 

(Thereupon, a r e c e s s was taken.) 

CHAIRMAN LEMAY: Are we ready to wrap t h i s 

thing up? Which one of you gentlemen wants to go 

f i r s t ? 

MR. HIGH: Mr. C a r r o l l ? 

MR. CARROLL: Are you volunteering me 

today, C h a r l i e ? 

MR. HIGH: I was asked the question. I 

answered i t . I'm quicker than you. 

MR. CARROLL: C h a r l i e desperately wants the 

l a s t word, as I think we have noticed throughout t h i s 

hearing. 
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MR. HIGH: I n e v e r g e t t h a t w i t h y o u , Mr. 

C a r r o l l . 

MR. CARROLL: I d o n ' t t h i n k t h e r e c o r d 

w o u l d r e f l e c t t h a t . 

The r o l e o f t h e Commission i n t h e s e 

p a r t i c u l a r f o u r c a s e s , I t h i n k i s c l e a r l y d e f i n e d i n 

R - l l l - P . And t h a t r o l e i s t h a t i t s h o u l d n o t a b d i c a t e 

i t s power i n g r a n t i n g e x c e p t i o n s , and t h a t i t s h o u l d 

l o o k t o w h e t h e r o r n o t c o m m e r c i a l p o t a s h i s g o i n g t o 

be w a s t e d . 

And i t asks -- and i n R - l l l - P i t uses t h e 

l a n g u a g e " c l e a r d e m o n s t r a t i o n . " T h e r e f o r e , t h e d u t y 

o r t h e r o l e o f t h i s Commission i s , f i r s t , t o d e t e r m i n e 

w h e t h e r o r n o t t h e r e ' s c o m m e r c i a l p o t a s h . I t ' s a l m o s t 

a s t e p - b y - s t e p p r o c e s s , because i f you d o n ' t g e t p a s t 

p o i n t A, you s t o p . I f t h e r e i s no c o m m e r c i a l p o t a s h , 

o r i t h a s n ' t been r e a s o n a b l y shown t o t h i s Commission 

t h a t t h e r e i s , t h e r e i s n o t h i n g e l s e i t can do. I t 

s h o u l d g r a n t t h e d r i l l i n g a p p l i c a t i o n s . 

The e v i d e n c e b e f o r e t h i s Commission c l e a r l y 

shows t h a t based on an economic p o i n t o f v i e w , w h i c h 

i s what c o m m e r c i a l i s or i s t i e d t o , t h a t S e c t i o n 2, 

one, won't s u p p o r t a s t a n d - a l o n e mine, and, t w o , t h e 

d e v e l o p m e n t i s so f a r down t h e r o a d i n t i m e , p l u s 

s u b j e c t t o , i n Mr. Woomer's t e s t i m o n y , so many 
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c o n t i n g e n c i e s , t h e l e a s t o f w h i c h i s t h e d r i l l i n g o f 

more c o r e h o l e s , t h a t t h e r e has been no c l e a r 

d e m o n s t r a t i o n w h a t s o e v e r t h a t t h e r e i s even any 

c o m m e r c i a l p o t a s h i n S e c t i o n 2. 

New Mex i c o P o t a s h has i n v i t e d t h i s 

Commission t o s p e c u l a t e . I t w a n t s t h i s Commission t o 

s p e c u l a t e t h a t t h e r e i s c o m m e r c i a l p o t a s h , and 

t h e r e f o r e deny t h e a p p l i c a t i o n s . I t wants you t o 

s p e c u l a t e as t o w h e t h e r t h e r e ' s s u f f i c i e n t q u a n t i t y . 

I t w a n t s you t o s p e c u l a t e as t o w h e t h e r o r n o t t h e r e ' s 

s u f f i c i e n t g r a d e . I t wants you t o s p e c u l a t e t h a t 

t h e y ' l l even g e t down t h e r e , 10, 15, 20, o r 30 y e a r s . 

They want you t o s p e c u l a t e t h a t t h e y ' l l even be i n 

b u s i n e s s a t t h a t t i m e , o r t h a t t h e r e w i l l even be a 

p o t a s h i n d u s t r y l e f t i n t h e U n i t e d S t a t e s . 

On t h a t b a s i s a l o n e , t h i s Commission i s 

j u s t i f i e d i n g r a n t i n g a l l f o u r a p p l i c a t i o n s . L e t ' s , 

f o r a moment, go a s t e p f a r t h e r , and j u s t f o r p u r p o s e s 

o f a r g u m e n t , l e t ' s assume t h a t maybe t h e r e i s p o t a s h 

t h e r e . I t h o u g h t l o n g and h a r d , how do I b r i n g f o r t h 

t h e i s s u e s t h a t we've been t r y i n g t o p u t f o r t h . The 

b e s t way t h a t I came up w i t h i s f o r us t o t a k e a 

moment, and l e t ' s j u s t l o o k a t t h e f a c t t h a t t h i s i s a 

case o f f i r s t i m p r e s s i o n . T h i s i s a v e r y i m p o r t a n t 

c ase. T h i s k i n d o f e v i d e n c e has n e v e r been p r e s e n t e d 
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i n t h i s k i n d of d e t a i l b e f o r e t h e New Mexico OCD or 

the Commission. 

What has a l l t h i s t e s t i m o n y done to 

d e l i n e a t e the i s s u e s f a c e d by you t h r e e 

Commissioners? The b e s t way to look a t i t , I t h i n k , 

i s l e t ' s go through and see what we would not have 

known but f o r the e v i d e n c e we've heard. 

F i r s t of a l l , w i t h o u t t h i s h e a r i n g , we 

wouldn't have known t h a t t he r e a l r e a s o n behind the 

c o n f i d e n t i a l i t y p r o v i s i o n was not to p r o t e c t them from 

c o m p e t i t i o n but to p r o t e c t the potash i n d u s t r y from 

a n t i t r u s t . 

The next t h i n g t h a t we wouldn't have known 

i s t h a t t he pot a s h i n d u s t r y i n s o u t h e a s t e r n New Mexico 

i s i n d i r e s t r a i t s w i t h r e s p e c t to i t s a b i l i t y to 

compete a g a i n s t o t h e r North American c o m p e t i t o r s or 

p r o d u c e r s of p o t a s h . 

The next t h i n g t h a t we wouldn't have known 

i s t h a t a l l of t h e s e p r i o r s t u d i e s t h a t have been 

handed out t h a t were done by the potash companies on 

o i l seeps and e n c o u n t e r s i n the potash b a s i n , we 

wouldn't have known t h a t none of th o s e have documented 

a s i n g l e i n c i d e n t as h a v i n g been r e l a t e d to an o i l and 

gas w e l l . 

We wouldn't have known t h a t a l l of thos e 
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r e p o r t e d seeps were found i n an a r e a o v e r l y i n g the 

C a p i t a n Reef, and t h a t they were a l l i n an a r e a 

a s s o c i a t e d w i t h b r e c c i a p i p e s . We wouldn't have known 

t h a t S e c t i o n 2 doesn't o v e r l i e t he C a p i t a n Reef and i s 

not i n an a r e a where you have b r e c c i a p i p e s . 

We wouldn't have known t h a t the potash 

mines, i n c l u d i n g New Mexico P o t a s h , have o i l w e l l s 

w i t h i n t h e i r mine workings, and t h a t t h e r e have been 

no problems t o d a t e . 

We wouldn't have known t h a t t he po t a s h 

companies d r i l l e d c o r e h o l e s throughout t h i s b a s i n . 

They don't s e t c a s i n g . They j u s t d r i l l down to the 

pot a s h , and, i n some c a s e s , they j u s t s e t s p o r a d i c 

p l u g s . Sometimes they j u s t f i l l t h e h o l e w i t h 

cement. We know t h a t t h o s e c o r e h o l e s o c c u r where 

t h e y ' r e mining, a r e a s s u b j e c t to s u b s i d e n c e , and no 

r e p o r t e d problems. 

We wouldn't have known t h a t t he two 

p r i n c i p a l d i s a s t e r s B e l l e I s l e , Kane Creek were not 

caused or c o n t r i b u t e d to by o i l and gas d r i l l i n g , but 

they were caused by n a t u r a l l y o c c u r r i n g methane gas, 

and, i n p a r t i c u l a r , w i t h t h e B e l l e I s l e , t h a t i t was 

the f a i l u r e of mine management and the mine i n s p e c t o r s 

who f u l l w e l l knew the t h r e a t to adhere t o t h a t and to 

do what was r i g h t . We don't have a n y t h i n g t o do w i t h 
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do w i t h o i l and gas d r i l l i n g . I t ' s s o m e t h i n g t o t a l l y 

d i f f e r e n t . 

We w o u l d n ' t have known t h a t c o a l mines a r e 

m i n i n g t h r o u g h o i l and gas w e l l s , and t h a t i t ' s 

commonplace, t h a t i t ' s h a n d l e d by a d m i n i s t r a t i v e 

p r o c e d u r e . We w o u l d n ' t have known t h a t . 

We w o u l d n ' t have known t h a t New Mex i c o 

P o t a s h changed i t s LMR a f t e r Y a t e s gave n o t i c e t o i t 

o f i t s i n t e n t t o d r i l l t h e f o u r w e l l s i n S e c t i o n 2 

w i t h w h i c h we a r e c o n c e r n e d . 

We w o u l d n ' t have known t h a t New Mexico 

P o t a s h d i d n o t have s u f f i c i e n t i n t e r e s t i n S e c t i o n 2 

t o even d r i l l a c o r e h o l e p r i o r t o Y a t e s g i v i n g n o t i c e 

o f i t s i n t e n t t o d r i l l t h e s e w e l l s . 

We w o u l d n ' t have known a t t h e t i m e t h e y 

d r i l l e d t h e c o r e h o l e t h a t t h e y had an agreement t o 

a s s i g n S e c t i o n 2 t o t h e IMC. And we w o u l d n ' t have 

known t h a t i t was o n l y i n t h e l a s t few months a f t e r 

t h e s e cases were f i l e d t h a t New Me x i c o P o t a s h went o u t 

and h i r e d a c o n s u l t a n t t o d e v e l o p a l o n g - r a n g e p l a n t o 

d e v e l o p S e c t i o n 2. 

We w o u l d n ' t have known t h a t ERDA-6, t h e 

c o r e h o l e j u s t n o r t h o f S e c t i o n 2, i s b a r r e n i n t h e 

1 0 t h o r e zone. We w o u l d n ' t have known t h e t h r e e o i l 

w e l l s , t h e two Pogo w e l l s and t h e s o u t h e r n Y a t e s w e l l 
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i n S e c t i o n 2, were b a r r e n of m i n e r a l i z a t i o n i n t h e 

10th ore zone. 

We wouldn't have known t h a t c o r e h o l e F-65 

was being i n c o r r e c t l y or u n f a i r l y u t i l i z e d i n 

expanding t h e LMR of New Mexico Potash because they 

were over two t h i r d s of the m i n e r a l i z a t i o n being 

i n c l u d e d so they would r i d e a t the BLM s t a n d a r d , not a 

t r u e economic s t a n d a r d , but a t l e a s t the BLM 

s t a n d a r d . They were u s i n g c a r n a l i t e , something they 

c a n ' t even mine. 

We wouldn't have known t h a t the c o r e h o l e to 

the west, FC-81, i s b a r r e n . 

We wouldn't have known t h a t t he danger of 

s u b s i d e n c e i s something t h a t has been s t u d i e d and 

d e a l t w i t h on a day-to-day b a s i s out he r e i n t h i s 

p o t a s h b a s i n of s o u t h e a s t e r n New Mexico. We wouldn't 

have known t h a t they have measured s u b s i d e n c e . 

We wouldn't have known t h a t the an g l e of 

draw i s an i n t e r e s t i n g concept, as a concept goes, but 

i t ' s r e a l l y t h e angle of break where you have t h i s 

maximum t e n s i o n i s the t r u e angle t h a t we s h o u l d be 

l o o k i n g a t . 

We wouldn't have known t h a t a n g l e of draw 

i s j u s t -- i t ' s something t h i s i s d e f i n e d by man's 

a b i l i t y t o measure. I t doesn't have a n y t h i n g t o do 
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w i t h damage or s a f e t y c o n c e r n s . T h a t ' s not the 

i s s u e . 

We wouldn't have known t h a t a c t u a l s t u d i e s 

i n t he pot a s h b a s i n have shown the angle of t h i s break 

or maximum t e n s i o n t o be, i n one c a l c u l a t i o n , a minus 

3 d e g r e e s . I t was i n s i d e of the a r e a mined. 

We wouldn't have known t h a t t he s t r e s s e s 

t h a t a r e caused by s u b s i d e n c e can be c a l c u l a t e d and 

t h a t a s i n g l e s t r a n d of c a s i n g i s d e s i g n e d t o 

w i t h s t a n d t h r e e t imes t he maximum s t r e s s e s t h a t we 

would be e n c o u n t e r i n g out h e r e . 

We wouldn't have known t h a t each a d d i t i o n a l 

s t r i n g of c a s i n g , which we know we have t h r e e i n t h e s e 

w e l l s , adds a d d i t i o n a l s t r e n g t h . 

We wouldn't have known t h a t the r e a l a r e a 

of i n f l u e n c e where we're going to have our damage i s 

always going to be above the mined-out a r e a , and t h a t 

t h e s e w e l l s a r e going to be bottomed w e l l below t h a t . 

We wouldn't have t h e r e f o r e known t h a t a 

plugged-and-abandoned w e l l s h o u l d t h e r e f o r e never be 

a d v e r s e l y a f f e c t e d by s u b s i d e n c e . 

And, f o r t h a t m atter, we wouldn't have 

known t h a t we c o u l d a c t u a l l y c a l c u l a t e t h e s e s t r e s s e s 

and s u b s i d e n c e and l e a v e p i l l a r s a t l e a s t so long as 

the w e l l i s producing. 
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T h i s l i s t goes on. I don't want to bore 

you w i t h i t . We c o u l d t a l k about the i m p e r m e a b i l i t y 

of s a l t and i t s e f f e c t ; the p l a s t i c and s e a l i n g n a t u r e 

of t h a t s a l t ; t he p o s s i b l e p a s s of gas, i f t h e r e i s 

damage, how i t would go to the s u r f a c e r a t h e r than 

i n t o the s a l t zones. 

The p o i n t to be made he r e , and I t h i n k t h i s 

i s t he i s s u e -- t h e r e i s one i s s u e -- i s t h a t we've 

become e n l i g h t e n e d . T h i s i s the i s s u e h e r e . We need 

to become e n l i g h t e n e d . And we have had a g r e a t 

awakening, I t h i n k , throughout the many days of t h i s 

h e a r i n g . The p o t a s h i n d u s t r y has been almost medieval 

i n i t s d i s s e m i n a t i o n of i n f o r m a t i o n . I t ' s the o l d 

o s t r i c h i n t h e sand: Don't t e l l me about the f a c t s . 

I don't want to know about them. They're out t h e r e 

because we were a b l e to b r i n g i t to the f o r e to be 

examined. 

I n o t h e r words, l e t ' s look a t f a c t s and 

s c i e n c e , not f i c t i o n a l s p e c u l a t i o n and h o r r o r 

s t o r i e s . I don't want to downplay the f a c t t h a t an 

e x p l o s i o n i n a mine i s h o r r i b l e . Only a f o o l would do 

t h a t . But i f the r e a s o n s t h o s e e x p l o s i o n s o c c u r r e d 

somewhere e l s e won't occur i n our a r e a of concern, 

then i t i s not proper to use t h o s e h o r r o r s t o r i e s to 

p r e v e n t t h e development of the o i l and gas i n t h a t 
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S e c t i o n 2. 

We have heard t he term " y e l l o w j o u r n a l i s m " 

bandied about, and "don't a c c u s e me of t h i s and t h a t " 

and what have you. The term " y e l l o w j o u r n a l i s m " has 

s i g n i f i c a n c e i n U n i t e d S t a t e s h i s t o r y because i t was a 

time when c e r t a i n i n d i v i d u a l s e x p l o i t e d problems 

u n f a i r l y . And b a s i c a l l y t h a t ' s the s i t u a t i o n t h a t we 

have h e r e . And a l l I have to say w i t h r e s p e c t to t h a t 

i s s u e i s t h a t i f the shoe f i t s , wear i t . 

The e v i d e n c e i s abundant. T h i s Commission 

s h o u l d g r a n t t h e s e f o u r a p p l i c a t i o n s . Commercial 

p o t a s h h a s n ' t even been shown to e x i s t . I n f a c t , 

we've shown to the c o n t r a r y . But even i f i t were to 

be found to e x i s t , we can develop them both. Show me 

one p l a c e i n any s t a t u t e of the S t a t e of New Mexico, 

f e d e r a l s t a t u t e , t h a t s a y s , p o t a s h has a p r e f e r e n c e ; 

t h a t we must p r e f e r i t , because I don't t h i n k y o u ' l l 

e v e r f i n d one. 

And, i n f a c t , our s t a t e s t a t u t e s a r e q u i t e 

to t h e c o n t r a r y , because i f you c a n ' t show you've got 

commercial p o t a s h and i t ' s going t o be unduly wasted 

or the development of o i l and gas i s going t o unduly 

i n t e r f e r e w i t h t he development of commercial potash, 

then you don't have waste, and t h i s Commission i s not 

empowered to deny the d r i l l i n g a p p l i c a t i o n s b e f o r e 
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i t . 

Thank y o u . 

CHAIRMAN LEMAY: Thank you, Mr. C a r r o l l . 

Mr. H i g h . 

MR. HIGH: Mr. LeMay, f e l l o w C o m m i s s i o n e r s , 

t h a n k y o u . 

I a g r e e w i t h Mr. C a r r o l l on one p o i n t , t h i s 

i s a v e r y , v e r y i m p o r t a n t case. The i s s u e s may be 

r e l a t e d t o S e c t i o n 2, b u t we a l l know t h a t t h i s 

d e c i s i o n w i l l have i m p a c t f a r beyond S e c t i o n 2. 

R - l l l - P has s e r v e d t h i s s t a t e w e l l . I t has s e r v e d 

b o t h i n d u s t r i e s w e l l . 

What i s o v e r l o o k e d by Mr. C a r r o l l i s t h a t a 

l o t o f e f f o r t went i n t o R - l l l - P , and Mr. Weiss even 

asked Mr. P i e r c e t h e q u e s t i o n a b o u t s e t t i n g up a 

c o m m i t t e e . We d i d t h a t . I am s o r r y t h a t Mr. C a r l s o n 

and Mr. Weiss were n o t i n v o l v e d t o p a r t i c i p a t e i n t h a t 

e x p e r i e n c e . We went t h r o u g h t h a t j o i n t c o m m i t t e e o f 

o i l and gas p e o p l e , p o t a s h p e o p l e , o f u n i o n 

r e p r e s e n t a t i v e s , o f g o v e r n m e n t a l l e a d e r s , o f p u b l i c 

members, e v e r y o n e s e r v i n g on a c o m m i t t e e , t o come up 

w i t h r u l e s t o r e g u l a t e what we're t a l k i n g a b o u t 

t o d a y . 

We s p e n t 13 months d o i n g t h a t . And I d a r e 

say, Mr. LeMay, as you w e l l know, we h a v e n ' t c o v e r e d 
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one t h i n g i n t h i s h e a r i n g t h a t we d i d n ' t cover i n 

t h o s e committee meetings. We d i s c u s s e d t he v e r y 

i s s u e s t h a t were covered i n t h i s h e a r i n g i n thos e 

committee meetings, and we came up w i t h a way to 

r e s o l v e them. And t h a t ' s s e t f o r t h i n the i n d u s t r y 

agreement which Y a t e s s i g n e d . There i s no t h i n g i n 

R - l l l - P t h a t Y a t e s d i d n ' t agree t o , and i t has s e r v e d 

us w e l l . 

S i n c e t h a t o r d e r was adopted i n 1988, 

Fe b r u a r y of 1988, t h i s i s the f i r s t h e a r i n g b e f o r e the 

OCC t h a t we've had on t h i s i s s u e . That i s s u c c e s s . 

R - l l l - P s e t f o r t h an o r d e r l y way to develop both 

r e s o u r c e s . And what t h i s Commission now i s being 

asked t o do i s to go back on t h a t and send us back to 

doing i t the way we d i d i t b e f o r e , because under 

R - l l l - P , t h e pot a s h people gave up a r e a s of low-grade 

ore i n exchange f o r p r o t e c t i o n of h i g h e r grade o r e s . 

And you saw e v i d e n c e of t h a t from t h i s 

w i t n e s s s t a n d . You heard t he BLM say t h a t t h e i r blue 

a r e a i s based upon fou r f e e t of 10 p e r c e n t o r e . You 

heard t e s t i m o n y t h a t New Mexico Potash doesn't t r y to 

p r o t e c t e v e r y t h i n g t h a t ' s b l u e anymore. We used t o . 

Be f o r e R - l l l - P , we t r i e d to p r o t e c t e v e r y t h i n g t h a t ' s 

b l u e . But you heard the t e s t i m o n y t h a t we no long e r 

do t h a t because of R - l l l - P . T h e i r LMR c u t o f f i s more, 
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i s h i g h e r t h a n t h e 10 p e r c e n t . 

We gave up t h a t much o r e so t h e o i l and gas 

p e o p l e c o u l d d e v e l o p . So we've had more w e l l s d r i l l e d 

as a r e s u l t o f R - l l l - P , and we've had o u r p o t a s h 

p r o t e c t e d . I t s e r v e s b o t h i n d u s t r i e s w e l l , and i t 

s h o u l d c o n t i n u e t o s e r v e b o t h i n d u s t r i e s w e l l . 

I f an e x c e p t i o n was g r a n t e d , R - l l l - P , can 

be k i s s e d good-bye, because I w i l l t e l l y o u , and I'm 

n o t a f o r t u n e t e l l e r , b u t I w i l l t e l l you t h a t t h e r e 

i s n o t an o i l and gas p r o d u c e r i n t h e b a s i n who won't 

be i n h e r e t r y i n g t o g e t t h e same e x c e p t i o n . So what 

we w i l l see, i f one e x c e p t i o n i s g r a n t e d , i s an 

a b s o l u t e f l o o d o f APD's f o r e x c e p t i o n s t o R - l l l - P . 

And i n s t e a d o f h a v i n g t h e peace t h a t we have had f r o m 

1988 u n t i l 1992, we w i l l be up h e r e f o r e v e r y 

Commission d o c k e t . We w i l l be up h e r e f o r e v e r y 

h e a r i n g e x a m i n e r d o c k e t on o t h e r r e q u e s t e d e x c e p t i o n s 

t o R - l l l - P . 

The e x c e p t i o n s w i l l a b s o l u t e l y s w a l l o w t h e 

r u l e . T h e re w i l l no l o n g e r be an o r d e r l y way t o 

accommodate b o t h i n d u s t r i e s . D r i l l i n g w i l l no l o n g e r 

be p r e d i c t a b l e . M i n i n g w i l l no l o n g e r be 

p r e d i c t a b l e . I t w i l l a l l be s u b j e c t t o w h e t h e r o r n o t 

somebody can come up h e r e and c o n v i n c e you p e o p l e t o 

g r a n t them e x c e p t i o n s o r w h e t h e r o r n o t t h e p o t a s h 
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p e o p l e can come up h e r e and c o n v i n c e you t h a t one 

s h o u l d n o t be g r a n t e d . 

So y o u ' r e g o i n g t o h e a r t h i s same e v i d e n c e 

t i m e and t i m e and t i m e a g a i n i f you c r e a t e one 

e x c e p t i o n t o R - l l l - P . There a r e p o l i c y r e a s o n s , 

s t r o n g p o l i c y r e a s o n s , a s i d e f r o m t h e e v i d e n c e , t h a t 

t h i s Commission s h o u l d v e r y s e r i o u s l y c o n s i d e r b e f o r e 

i t e v e r c r o s s e s t h e t h r e s h o l d o f g r a n t i n g an e x c e p t i o n 

t o R - l l l - P . And we w o u l d u r g e you t o c o n s i d e r t h o s e 

p o l i c y r e a s o n s . 

Beyond t h a t , t h e e v i d e n c e i n t h i s c ase, 

u n l i k e what Mr. C a r r o l l j u s t t o l d y o u , I t h i n k shows 

w i t h o u t q u e s t i o n t h a t S e c t i o n 2 c o n t a i n s a c o m m e r c i a l 

d e p o s i t o f p o t a s h . A l l o f Y a t e s ' w i t n e s s e s s a i d no, 

t h a t i t does n o t . B ut t h e s t a t e l a n d o f f i c e s a i d i t 

d i d . The s t a t e l a n d o f f i c e says S e c t i o n 2 c o n t a i n s a 

c o m m e r c i a l d e p o s i t o f p o t a s h . The BLM says i t 

c o n t a i n s a c o m m e r c i a l d e p o s i t o f p o t a s h . W a l t Case, 

who r u n s t h e mine, says t h a t i t c o n t a i n s a c o m m e r c i a l 

d e p o s i t o f p o t a s h . Bob Lane, who has been t h e r e 30 

y e a r s , says i t c o n t a i n s a c o m m e r c i a l d e p o s i t o f 

p o t a s h , and so d i d Tim Woomer and P r o f e s s o r 

G r o s v e n o r . A l l t e s t i f i e d t h a t t h e r e i s a c o m m e r c i a l 

d e p o s i t o f p o t a s h i n S e c t i o n 2. 

T h a t ' s based upon c o r e h o l e d a t a t h a t shows 
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the grade of the potash i n t h a t a r e a . And you have 

e v i d e n c e h e r e , E x h i b i t No. 25, which shows you how or 

what grade New Mexico Potash can mine. And the grade 

t h a t they can mine i s a long way below t h e grade of 

ore shown by Corehole 162 i n S e c t i o n 2. 

From our p e r s p e c t i v e , the e v i d e n c e i s 

s i m p l y u n d i s p u t e d t h a t S e c t i o n 2 does i n f a c t c o n t a i n 

a commercial d e p o s i t of potash, n o t w i t h s t a n d i n g what 

Y a t e s s a y s . 

The second i s s u e i s whether or not New 

Mexico Potash can mine t h a t . I don't t h i n k t h a t i s s u e 

i s even i n d i s p u t e . With E x h i b i t No. 25 showing the 

p r o d u c t i o n r e p o r t , showing the grades of potash 

a c t u a l l y mined by New Mexico Po t a s h , no c o n c l u s i o n can 

be r e a c h e d o t h e r than t h a t , y e s , New Mexico Potash can 

mine the ore t h a t i s i n S e c t i o n 2. 

Walt Case a l s o s a i d New Mexico Potash c o u l d 

mine i t , as d i d Bob Lane, Tim Woomer, P r o f e s s o r 

Grosvenor, and Tony H e r r e l l . And you heard Tony 

H e r r e l l t e s t i f y as to the average grade of ore being 

mined i n the b a s i n , and i t i s c o n s i d e r a b l y below the 

grade of ore t h a t i s i n S e c t i o n 2. 

W i l l New Mexico Potash mine i t ? The answer 

to t h a t q u e s t i o n i s , c e r t a i n l y , they w i l l . I t ' s 

i m p o r t a n t f o r t h i s Commission to u n d e r s t a n d a l s o the 
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n a t u r e o f t h e m i n i n g i n d u s t r y . The v i a b i l i t y o f any 

mine, u n l i k e an o i l and gas o p e r a t o r , depends on 

h a v i n g l o n g - t e r m r e s e r v e s . 

We f e e l a l i t t l e b i t h a n d i c a p p e d h e r e , and 

I d o n ' t mean t o be c r i t i c a l , b u t we're n o t i n a 

s i t u a t i o n where we a r e p r e a c h i n g t o t h e c h o i r . We a r e 

t a l k i n g t o t h r e e members o f a Commission, none o f whom 

have a b a c k g r o u n d i n m i n i n g , and i t i s a g r e a t d e a l o f 

c o n c e r n t o u s . A g a i n , I'm n o t b e i n g c r i t i c a l . I'm 

j u s t m a k i n g an o b s e r v a t i o n t h a t t h a t i s one o f o u r 

c o n c e r n s . 

And we w o u l d u r g e t h i s Commission t o 

c o n s i d e r v e r y c a r e f u l l y how t h e m i n i n g i n d u s t r y i s 

d i f f e r e n t f r o m t h e o i l and gas i n d u s t r y . We d o n ' t 

t h i n k t h e same way. We d o n ' t o p e r a t e t h e same way. 

And you have i n e v i d e n c e E x h i b i t No. 36, 

and I w o u l d u r g e you t o p l e a s e t a k e a l o o k a t i t , 

because i t p o i n t s o u t how m i n i n g i s d i f f e r e n t f r o m 

o t h e r i n d u s t r i e s . I t s a y s , f o r example, t h a t : "The 

p r u d e n t m i n e r c o n s e r v e s h i s o r e by p l a n n i n g m i n i n g i n 

such a way as t o ma x i m i z e h i s p r o f i t f r o m i t o v e r t h e 

l i f e o f t h e d e p o s i t . I n m i n i n g , i t i s e s s e n t i a l t o 

v i e w t h e f i n a n c i a l outcome on t h e b a s i s o f t h e f u l l 

l i f e o f t h e o p e r a t i o n as n e a r l y as can be a n t i c i p a t e d , 

w h i c h i s n o t n e c e s s a r i l y t h e case i n o t h e r 
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bus i n e s s e s . " 

We need l o n g - t e r m r e s e r v e s . We c a n ' t mine 

e v e r y t h i n g t h a t we have as r e s e r v e i n t h e n e x t y e a r o r 

tw o , b u t we c a n ' t s t a y i n b u s i n e s s i f we d o n ' t have 

30, 40 and 50 y e a r s ' w o r t h o f r e s e r v e s . T h a t ' s t h e 

way t h e m i n i n g b u s i n e s s o p e r a t e s . And f o r t h i s 

Commission t o t a k e a v i e w o f t h a t t h a t d o e s n ' t t a k e 

i n t o a c c o u n t t h a t m i n i n g p h i l o s o p h y , you c o u l d 

l i t e r a l l y p u t us o u t o f b u s i n e s s by s a y i n g , " W e l l , gee 

w h i z , t h e y ' r e n o t g o i n g t o mine t h i s f o r a n o t h e r 20 

y e a r s . T h e r e f o r e , i t ' s n o t i m p o r t a n t t o them." 

T h a t i s so wrong t h a t i t s c a r e s us t h a t 

t h a t may be l o s t i n t h e s h u f f l e o f t h e e v i d e n c e . So I 

w o u l d u r g e you t o p l e a s e c o n s i d e r how t h e m i n i n g 

i n d u s t r y o p e r a t e s and why i t needs t h e s e l o n g - t e r m 

r e s e r v e s . 

As f a r as t h e s e r e s e r v e s i n S e c t i o n 2 a r e 

c o n c e r n e d , we t h i n k t h e e v i d e n c e shows v e r y c l e a r l y , 

as Mr. Bob Lane t e s t i f i e d and Mr. Tim Woomer, t h a t we 

w i l l be i n S e c t i o n 2 i n f r o m 8 t o 15 y e a r s . I f i t ' s 

t h e r e , we i n t e n d t o mine i t . I f you a l l o w t h e s e 

w e l l s , y o u ' r e g o i n g t o w a s t e i t . I t ' s t h a t s i m p l e . I 

c a n ' t say i t any c l e a r e r t h a n t h a t . 

We c a n ' t w a i t t o mine i t . When we g e t down 

t h e r e , we w i l l have t o mine what i s t h e r e . And i f 
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i t ' s n o t r e a d y t o be mined, t h e n we w i l l have t o p u l l 

o u t and go away because we c a n ' t s i t a r o u n d l i k e some 

i n d u s t r i e s , w a i t i n g on o r e t o become a v a i l a b l e because 

o f t h e s u b s i d e n c e and t h e f a c t t h a t we're an 

u n d e r g r o u n d o p e r a t i o n . So i f i t ' s t h e r e , we w i l l mine 

i t i n 8 t o 15 y e a r s . I f i t ' s n o t , w e ' l l go away and 

p u l l o u t , and t h a t o r e w i l l be w a s t e d . 

I t i s o u r p o s i t i o n , as we've s a i d 

t h r o u g h o u t , t h a t i f t h i s Commission g r a n t s t h e APD's 

i n t h i s c a s e , i t w i l l c o n s t i t u t e an undue w a s t e o f 

p o t a s h i n v i o l a t i o n o f t h e O i l and Gas A c t , w h i c h t h i s 

Commission i s c h a r g e d w i t h p r o t e c t i n g f o r s i m p l y two 

r e a s o n s . 

The f i r s t , o f c o u r s e , i s t h a t t h e a l l o w a n c e 

o f t h e s e w e l l s w i l l c o n s t i t u t e a s a f e t y h a z a r d . Mr. 

C a r r o l l poo-poos t h a t a l i t t l e b i t and c a l l s i t --

a g a i n , he used t h e words o f " y e l l o w j o u r n a l i s m . " We 

r e s e n t t h a t . We a r e s a f e t y - m i n d e d . We're s a f e t y -

c o n s c i e n c e . We're n o t k n e e - j e r k r e a c t i o n p e o p l e . We 

t h i n k l i k e m i n e r s . We d o n ' t t h i n k l i k e o i l and gas 

o p e r a t o r s . 

And we have b r o u g h t i n and p u t on t h i s 

w i t n e s s s t a n d e v e r y e x p e r t we c o u l d t h i n k o f t h a t 

m i g h t have i n f o r m a t i o n you w o u l d be i n t e r e s t e d i n 

h e a r i n g , i n c l u d i n g a s a f e t y e x p e r t . Y a t e s c a l l e d no 
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u n d e r g r o u n d r a i n i n g s a f e t y e x p e r t . And, q u i t e f r a n k l y , 

t h a t d o e s n ' t s u r p r i s e me because I t h i n k I know what 

an u n d e r g r o u n d m i n i n g s a f e t y e x p e r t w o u l d say when i t 

comes t o methane gas because i t i s such a h a z a r d t o 

u n d e r g r o u n d m i n i n g . 

T.B. O ' B r i e n u r g e d you t o a l l o w t h e s e 

because he s a i d t h e r e was no h a z a r d t o m i n i n g . I f you 

r e c a l l , y ou a l l o w e d Mr. O ' B r i e n t o o f f e r e x p e r t 

o p i n i o n s on what i s o r i s n o t a h a z a r d t o m i n i n g , o v e r 

my o b j e c t i o n , even t h o u g h he t e s t i f i e d he's n e v e r been 

i n a mine. Mr. O ' B r i e n d o e s n ' t have any more i d e a o f 

what i s a h a z a r d i n an u n d e r g r o u n d mine t h a n t h e man 

i n t h e moon. He may be an e x c e l l e n t o i l and gas 

p e r s o n , and I d o n ' t d o u b t t h a t f o r one second, b u t he 

d o e s n ' t know what i s o r i s n o t s a f e i n an u n d e r g r o u n d 

mine. 

You h e a r d Dr. M i t c h e l l l a y o u t f o r you 

p o i n t by p o i n t t h e v a r i o u s ways t h a t methane gas can 

and w i l l escape f r o m t h e c a s i n g , g e t o u t s i d e t h e 

c a s i n g , and f i n d i t s way t o t h e S a l a d o . T h a t e v i d e n c e 

i s b e f o r e y o u . Dr. M i t c h e l l even s a i d , i n a l l c a n d o r , 

t h a t w i t h t h e t h o u s a n d o r so w e l l s t h a t we a l r e a d y 

have i n t h e b a s i n , t h a t i n h i s p r o f e s s i o n a l o p i n i o n 

and e x p e r i e n c e , t h a t f r o m 3 t o 4 o u t o f e v e r y 100 o f 

t h o s e w e l l s w o u l d have gas on t h e o u t s i d e o f t h e 
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casi n g . 

That i s scary to us, and i t should be scary 

to you. Once that gas gets outside the casing, you 

heard Professor Grosvenor t a l k about subsidence and 

how i t d i s t u r b s the s t r a t a and cr e a t e s paths for 

migration. 

You heard how Warren Traweek explained the 

ins t a n c e s of o i l spots i n seeps that have been found. 

Yates poo-poos the f a c t that t h i s o i l spots i n the 

Salado formation. You have i n evidence a report from 

Dr. George Griswald prepared back i n 1982 that l a y s 

out as c l e a r as words can say that there i s no 

h i s t o r i c a l reason to f i n d any carbonaceous m a t e r i a l in 

the Salado formation. That o i l that i s i n the Salado, 

the o i l seeps that have been found, came from 

somewhere. I t had to migrate from somewhere to get 

i n s i d e the mine. We don't know where i t came from. 

What we do know i s that i t i s wi t h i n 700 to 

1400 f e e t of some old o i l w e l l s . That to us i s 

evidence, absent some other explanation t h a t we 

haven't heard, that o i l i s seeping from some w e l l s i n 

the basin, and i t w i l l migrate up to 1400 f e e t . 

And despite that evidence, Yates wants to 

d r i l l and leave a p i l l a r of 125 f e e t . That i s an 

absolute d i s r e g a r d for the s a f e t y of our underground 
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m i n e r s . 

I f t h i s Commission a l l o w s t h e s e w e l l s , or 

i f o t h e r o i l and gas w e l l s a l r e a d y i n the b a s i n cause 

methane gas to mi g r a t e i n t o our underground mines, or 

i f i t ' s l o o s e i n the Salado f o r m a t i o n and we l a t e r 

e n counter i t , t h e impact on the i n d u s t r y i s 

un d i s p u t e d . T h i s Commission w i l l wipe out an e n t i r e 

i n d u s t r y and over 2,000 j o b s . The pot a s h i n d u s t r y 

s i m p l y cannot, g i v e n i t s economic c o n d i t i o n , s t a n d to 

comply w i t h t h e a d d i t i o n a l r e q u i r e m e n t s t h a t would be 

imposed on i t i f i t was moved from c a t e g o r y 4 to 

c a t e g o r y 3 and r e q u i r e s i t to comply w i t h a l l t he 

r e q u i r e m e n t s of a g a s s y mine. 

There a r e some w e l l s which we have 

acknowledged t h a t have p i l l a r s of 300 to 400 f e e t . 

Those w e l l s were d r i l l e d long ago, and they were mined 

around long ago. They were mined d u r i n g a time when 

the s a f e t y r e g u l a t i o n s were d i f f e r e n t than they a r e 

today. The consequences back when t h a t o c c u r r e d a r e 

not what they a r e today. The consequences today a r e 

a b s o l u t e l y d e v a s t a t i n g , and what o c c u r r e d y e a r s ago 

under a d i f f e r e n t s a f e t y r e g u l a t i o n s h o u l d not be a 

guide t o t h i s Commission on what i t does i n t h i s c a s e 

when we have d i f f e r e n t s a f e t y r e g u l a t i o n s . 

The waste of potash, we b e l i e v e , i s c l e a r . 
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We have s u b m i t t e d as E x h i b i t No. 27 our c a l c u l a t i o n s 

t h a t have been u n c h a l l e n g e d e x c e p t f o r the i n v e r s e of 

two numbers, which we have c o r r e c t e d . 

And you w i l l see from t h o s e documents, i f 

t h i s Commission a l l o w s t h e s e w e l l s , you w i l l w i t h the 

s t r o k e of a pen waste $41 m i l l i o n worth of po t a s h . 

You w i l l d e p r i v e the S t a t e of New Mexico of over 

$1,600,000 i n r o y a l t i e s . T h a t ' s the p r i c e you w i l l 

pay f o r g r a n t i n g t h e s e w e l l s . 

Beyond t h a t , i f you don't l e t us mine 

S e c t i o n 2, you a r e going t o t e l l 260 miners t h a t we're 

cjoing to t a k e t h r e e y e a r s o f f of the work you're going 

to be a b l e to do. You w i l l be d e p r i v i n g c i t i z e n s of 

t h i s s t a t e of the r i g h t to work i n the p r o f e s s i o n they 

have chosen. There i s no need f o r an e x c e p t i o n i n 

t h i s c a s e . There i s no need t o g r a n t t h e s e APD's. 

These w e l l s , more than any I ' v e e v e r seen, 

c r y out f o r a d i r e c t i o n a l d r i l l i n g . T h i s Commission 

has not r e q u i r e d d i r e c t i o n a l d r i l l i n g e x c e p t i n r a r e 

i n s t a n c e s . New Mexico i s pro b a b l y a t t h e bottom of 

the s t a t e s i n terms of d i r e c t i o n a l d r i l l i n g . I f you 

look a t the d i r e c t i o n a l d r i l l i n g going on around the 

co u n t r y , w i t h C a l i f o r n i a a t the f o r e f r o n t , you w i l l 

see t h a t d i r e c t i o n a l d r i l l i n g i s much more p r e v a l e n t 

i n t h o s e a r e a s than h e r e . 
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These w e l l s c r y o u t f o r d i r e c t i o n a l 

d r i l l i n g . The t e c h n o l o g y i s t h e r e . I t ' s u n d i s p u t e d . 

Dr. M i t c h e l l s a i d t h e a d d i t i o n a l c o s t w o u l d be i n t h e 

n e i g h b o r h o o d o f $135,000. We're t a l k i n g a b o u t 

a v o i d i n g an expense o f $135,000 t o c r e a t e what e x p e r t 

w i t n e s s e s have t o l d you w i l l be a s a f e t y h a z a r d and 

wast e $41 m i l l i o n i n p o t a s h , a l l f o r $135,000. We 

t h i n k t h e answer t o t h a t i s s u e i s v e r y c l e a r . 

We w i l l a l s o s u g g e s t t o t h e Commission 

a n o t h e r a l t e r n a t i v e . We w o u l d ask t h i s Commission t o 

en c o u r a g e d i r e c t i o n a l d r i l l i n g . And we t h i n k t h i s 

Commission can do so i n a way i n w h i c h i t i s done w i t h 

t h e p o t a s h i n d u s t r y . There have been i n s t a n c e s where 

t h e p o t a s h i n d u s t r y has asked f o r r o y a l t y r e d u c t i o n s 

and r e c e i v e d t h o s e due t o h a r d s h i p s . T h ere i s no 

r e a s o n why t h i s Commission c a n ' t e n c o u r a g e i n t h e s e 

p a r t i c u l a r c i r c u m s t a n c e s d i r e c t i o n a l d r i l l i n g by 

c f i v i n g a r o y a l t y a d j u s t m e n t t o an o i l and gas o p e r a t o r 

t o h e l p o f f s e t t h e a d d i t i o n a l c o s t o f d i r e c t i o n a l 

d r i l l i n g and p r o r a t e t h a t o v e r t h e l i f e o f t h e w e l l . 

And t h r o u g h t h a t s i m p l e p r o c e d u r e , t h i s 

Commission c o u l d e n s u r e t h a t t h e c i t i z e n s o f t h i s 

s t a t e w i l l g e t t h e b e n e f i t o f r o y a l t i e s f r o m b o t h t h e 

p o t a s h p r o d u c t i o n , as w e l l as t h e o i l and gas 

r e s e r v e s . T h a t , we b e l i e v e , i s an a l t e r n a t i v e t h a t 
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has n o t been p u r s u e d . I t s h o u l d be p u r s u e d , and i s a 

way t h a t we w o u l d u r g e t h i s Commission t o l o o k and 

enc o u r a g e Y a t e s t o p u r s u e t h a t w i t h r e s p e c t t o t h e s e 

w e l l s . 

I n s h o r t , we d o n ' t b e l i e v e t h i s Commission 

s h o u l d impose on t h e p o t a s h i n d u s t r y t h e r i s k , t h e 

s a f e t y and h e a l t h r i s k o f t h e o i l and gas i n d u s t r y ' s 

economic v e n t u r e s . There i s no q u e s t i o n t h a t g i v e n 

t h e e v i d e n c e i n t h i s c a s e , t h a t t h e s e w e l l s a r e 

a l l o w e d . The p o t a s h i n d u s t r y b e a r s t h e r i s k t h a t 

s o m e t h i n g bad w i l l happen, and t h e o i l and gas p e o p l e 

g e t t h e b e n e f i t . They do n o t g e t t h e r i s k . T h a t i s 

n o t t h e way t o d e v e l o p two r e s o u r c e s . And i t ' s n o t 

t h e way a r e g u l a t o r y body s h o u l d a l l o w v a r i o u s 

r e s o u r c e s t o be d e v e l o p e d . 

We w o u l d u r g e you t o deny t h e APD's on a l l 

w e l l s . 

Thank you v e r y much. 

CHAIRMAN LEMAY: Thank y o u , Mr. H i g h . 

Does anyone have any s t a t e m e n t s t o make 

f u r t h e r i n t h e s e cases? I f n o t , I t h i n k t h e s c h e d u l e 

i s t o r e q u e s t y o u r b r i e f s -- f i n d i n g s ; i s t h a t a f a i r 

s t a t e m e n t , Mr. S t o v a l l ? 

MR. STOVALL: W e l l , I t h i n k -- I had some 

d i s c u s s i o n b e f o r e you came back d u r i n g t h e b r e a k . I 
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e s t i m a t e i t w i l l p r o b a b l y t a k e a c o u p l e o f weeks t o 

g e t t h e t r a n s c r i p t , a t l e a s t . P r o b a b l y have t h e 

t r a n s c r i p t b e f o r e C h r i s t m a s . Mr. C a r r o l l has 

i n d i c a t e d he has a t r i a l i n J a n u a r y t h a t w i l l t a k e a 

c o u p l e o f weeks. Mr. H i g h c l a i m s he i s b e i n g v e r y 

g r a c i o u s t o Mr. C a r r o l l t o e x t e n d any t i m e Mr. C a r r o l l 

w o u l d l i k e . They'd j u s t as soon go t o t h e m i d d l e o f 

F e b r u a r y f o r b r i e f s . 

CHAIRMAN LEMAY: What a b o u t F e b r u a r y 1? I s 

t h a t s o m e t h i n g t h a t you can work a g a i n s t ? 

MR. CARROLL: Mr. LeMay, i t w o u l d need t o 

be t h e end o f F e b r u a r y . I am r e a l l y c o v e r e d , p l u s I 

have t h e same t h i n g and am t h e s o l e a t t o r n e y f o r 

d r a f t i n g i t i n t h e Noranda case. 

I w o u l d l i k e one c l a r i f i c a t i o n . I d o n ' t 

r e a l l y I have n o t u n d e r s t o o d t h e b r i e f s t o be 

r e a l l y l e g a l b r i e f s , b u t t h e y a r e f o r us t o s e t f o r t h 

f i n d i n g s , and t h e n p r e s e n t t h e s u p p o r t f r o m t h e r e c o r d 

f o r t h o s e f i n d i n g s . And t h a t ' s r e a l l y t h e n a t u r e o f 

t h e document t h a t y o u ' r e a s k i n g us t o p r e p a r e . 

Am I c o r r e c t , o r i s t h e r e s o m e t h i n g more 

a n t i c i p a t e d i n t h i s case? 

MR. STOVALL: I t h i n k i f t h e r e a r e l e g a l 

a r g u m e n t s a l s o , b e h i n d t h a t -- I t h i n k t h e r e a r e t h r e e 

p a r t s o f i t o r two p a r t s o f i t i s t h e f a c t u a l b a s i s 
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f o r m a k i n g t h e l e g a l d e c i s i o n s . 

MR. CARROLL: Okay. So y o u ' r e a l s o w a n t i n g 

t o us make — a l s o f i n d i n g s o f f a c t , o r I guess 

r e q u e s t e d f i n d i n g s on b e h a l f , s u g g e s t t h o s e t o o , and 

o f c o u r s e t h e n t h a t w o u l d have t o be s u p p o r t e d w i t h 

i t s own argument o u t s i d e o f t h e r e c o r d t h e n . Am I 

c o r r e c t ? 

MR. STOVALL: L e g a l argument o u t s i d e o f t h e 

r e c o r d and t h e f a c t u a l b a s i s w i t h i n t h e r e c o r d f o r t h e 

MR. CARROLL: The f i n d i n g s . 

MR. STOVALL: -- f o r t h e c o n c l u s i o n t h a t 

you r e a c h i n t h e f i n d i n g s . 

MR. CARROLL: I b e t t e r u n d e r s t a n d t h e n . I 

w o u l d ask t h a t we be g i v e n t o t h e end o f F e b r u a r y , 

j u s t because my s c h e d u l e i s -- and I a p o l o g i z e , b u t I 

am c o v e r e d . 

CHAIRMAN LEMAY: I t h i n k t h e end o f 

F e b r u a r y , t h e 2 8 t h , w o u l d be f i n e , b u t we a r e l o o k i n g 

f o r d r a f t f i n d i n g s t o h e l p us w i t h o u r d e l i b e r a t i o n s . 

MR. HIGH: I s t h i s a s i m u l t a n e o u s 

exchange? Do we g e t a r e s p o n s e t o t h e o t h e r s i d e , o r 

what ' s t h e d e a l ? 

CHAIRMAN LEMAY: I t h i n k we h a v e n ' t done 

t h a t . S ubmit a copy f i r s t t o t h e o p p o s i n g a t t o r n e y . 
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We' l l l e a v e t he r e c o r d open t i l l t h e end of F e b r u a r y . 

MR. STOVALL: Mr. Chairman, t h e 28th of 

Fe b r u a r y f a l l s on a Sunday; so I t h i n k we ought to 

p i c k t h e 26th or the 1 s t of March. The 26th i s a 

F r i d a y . The 1 s t i s a Monday. I would s u g g e s t the 

1 s t . That a l l o w s them to f i n i s h up on the 26th and 

get i t i n t o E x p r e s s M a i l to be r e c e i v e d by the 

Commission on Monday. 

MR. CARROLL: A p p r e c i a t e t h a t . 

CHAIRMAN LEMAY: The 1 s t of March then. 

MR. CARROLL: March 1? 

CHAIRMAN LEMAY: March 1. 

Thank you a l l , i n c l u d i n g everyone i n the 

audie n c e and the w i t n e s s e s and both l a w y e r s . I t ' s 

been the l o n g e s t Commission h e a r i n g I t h i n k we've ever 

been i n v o l v e d i n . I t h i n k t he i s s u e s a r e c r i t i c a l . 

We c e r t a i n l y a p p r e c i a t e a l l t he e f f o r t a l l of you have 

made. We s h a l l t a k e t h i s c a s e under advisement March 

1. 

MS. HARRIS: Commissioner LeMay? 

CHAIRMAN LEMAY: Yes? 

MS. HARRIS: I should have spoke up 

e a r l i e r . My name i s E l i z a b e t h H a r r i s , and I r e p r e s e n t 

P h i l l i p s Petroleum Company. 

CHAIRMAN LEMAY: Yes. 
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MS. HARRIS: We've made an appearance i n 

t h i s case and are i n t e r e s t e d i n t h i s case and do 

sup p o r t Yates i n t h i s case, and we'd l i k e t o have t h e 

o p p o r t u n i t y a l s o t o submit something i n w r i t i n g . I s 

t h a t a l l r i g h t ? 

CHAIRMAN LEMAY: Oh, yes. When I s a i d l e f t 

t h e r e c o r d open, I meant not o n l y f o r t h e d r a f t b r i e f s 

of f i n d i n g s , b u t a l s o f o r anyone e l s e t h a t would l i k e 

t o p r e s e n t a statement i n t h e case, t h e r e c o r d w i l l be 

l e f t open u n t i l March 1. 

MS. HARRIS: Okay. Thank you. 

CHAIRMAN LEMAY: Thank you. 

I s t h e r e anyone e l s e t h a t has any q u e s t i o n s 

or would l i k e t o say something b e f o r e we c l o s e t h i s 

o f f ? 

MR. STOVALL: Mr. Chairman, I would p o i n t 

out one t h i n g f o r P h i l l i p s or anybody e l s e t h a t would 

do t h a t , t h a t t h i s i s an a d j u d i c a t o r y h e a r i n g , and any 

submission sh o u l d be based upon t h e r e c o r d of t h e 

case, u n l i k e a ru l e - m a k i n g comment t y p e approach. 

MS. HARRIS: We understand t h a t . 

MR. HIGH: How are we going t o c o n t r o l t h a t 

because, g i v e n what t h e Commission s a i d about t h e 

t e s t i m o n y of Mr. B i l l P i e r c e , how do we know t h a t 

P h i l l i p s i s g o i n g t o submit a broad r a n g i n g p o l i c y -
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type argument, and I suggest to you t h a t the o t h e r 

p o t a s h companies may v e r y w e l l want to send i n t h e i r 

b r o a d - r a n g i n g p o l i c y s t a t e m e n t s , too. 

CHAIRMAN LEMAY: G e n e r a l l y , we've been 

p r e t t y l e n i e n t on what we a c c e p t . We can c e r t a i n l y 

weigh t h o s e p o l i c y s t a t e m e n t s . We always weigh them 

l e s s than t e s t i m o n y because t h e y ' r e not s u b j e c t to 

c r o s s - e x a m i n a t i o n . And, two, i f t h e y ' r e broad p o l i c y , 

we don't have to weigh them a t a l l . 

I t h i n k everyone who i s going t o submit a 

comment r e c o g n i z e s where we're coming from on the 

Commission, and i f they want to get way out i n l e f t 

f i e l d , so to speak, they can c e r t a i n l y submit i t , but 

we don't have t o c o n s i d e r i t . 

Anything e l s e ? 

Thank you a l l . Take t h i s c a s e under 

advisement. 

(Thereupon, t he p r o c e e d i n g s 

were concluded a t 11:30 a.m.) 
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