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STATEMENT OF THE CASE 

Appe l l a n t s , landowners, pursue j u d i c i a l review of 

the Order (R-6446-B) entered on rehearing by the O i l Conser

v a t i o n Commission i n proceedings (Case No. 6967) on the 

a p p l i c a t i o n of Amoco Production Company f o r approval of i t s 

proposed Bravo Dome Carbon Dioxide Gas Unit Agreement 

( P l a i n t i f f s ' P e t i t i o n s , Vol. 1, Tr. 1-135). 

Section 70-2-25B, N.M.S.A., 1978, as amended, 

confers j u r i s d i c t i o n on the t r i a l court and t h i s Court and 

defines the nature and extent of the j u d i c i a l review i n t h i s 

case, c o n s o l i d a t i n g three l i k e s u i t s f i l e d i n the D i s t r i c t 

Courts of Union, Quay, and Harding Counties, r e s p e c t i v e l y , 

and t r a n s f e r r e d t o Taos County. The D i s t r i c t Court confined 

the t r i a l t o review of the record made before the O i l Con

s e r v a t i o n Commission, f i l e d by the Commission, and brought 

forward t o t h i s Court, and to argument of counsel (Vol. 2, 

Tr.) 

The t r i a l court entered i t s Memorandum Decision ( 1 

Tr. 180-183) concluding as a matter of law th a t the Commis

sion acted w i t h i n i t s a u t h o r i t y i n approving what the Court 

c a l l e d a p r e l i m i n a r y u n i t i z a t i o n agreement. (1 Tr. 183) 

I n i t s Judgment ( 1 Tr. 184-185), the t r i a l court 

again c l a s s i f i e d the proposed u n i t agreement as a p r e l i m i 

nary u n i t i z a t i o n agreement. 

This case l a r g e l y hinges on a number of w r i t t e n 

documents t o be found i n the T r a n s c r i p t of Commission Pro

ceedings f i l e d i n t h i s case and brought forward to t h i s 

Court, as f o l l o w s : 



DOCUMENT LOCATION IN THE RECORD 

1. The Proposed U n i t 
Agreement, i n 23 pages, 
exclusive of E x h i b i t s 

2. The Commission Order on 
o r i g i n a l hearing (No. 
R-6446), dated August 14, 
1980 

3. A p p l i c a t i o n f o r Re
hearing before the 
Commission 

4. Commission Order on 
Rehearing (R-6446-B), 
dated January 23, 1981 

5. The T r i a l Court's 
Memorandum Decision 

6. The T r i a l Court's 
Judgment 

The Commission T r a n s c r i p t also 

ed Findings and B r i e f which ma 

Court. 

Amoco E x h i b i t 1 i n the Com
mission T r a n s c r i p t 

1 Tr. 8-10, and i n the 
Commission T r a n s c r i p t 

1 Tr. 16-24, and i n the 
Commission T r a n s c r i p t 

1 Tr. 34-40, and i n the 
Commission T r a n s c r i p t 

1 Tr. 180-183 

1 Tr. 184-185 

includes Appellants' Request-

be of some assistance to the 

STATEMENT OF PROCEEDINGS 

The Proceedings Before the Commission. The op

e r a t i v e order of the Commission i s the Order i t entered on 

rehearing ( 1 Tr. 34-40). On rehearing, the Commission found 

t h a t : Amoco Production Company seeks approval of the Bravo 

Dome Carbon Dioxide Gas Unit Agreement covering 1,174,225.43 

acres of s t a t e , f e d e r a l and fee lands (Finding 2, 1 Tr. 34). 

U n i t i z e d o p e r a t i o n and management has advantages over 

lease-by-lease development i n a f f o r d i n g more e f f i c i e n t , 
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o r d e r l y and economic e x p l o r a t i o n , and more economical pro

d u c t i o n , f i e l d g a t h e r i n g , and treatment of carbon dioxide 

gas. These advantages w i l l reduce average w e l l costs, 

provide f o r longer economic w e l l l i f e , and r e s u l t i n greater 

u l t i m a t e recovery of gas, thereby preventing waste (Findings 

7, 8 and 9, 1 Tr. 35). The u n i t area i s a large area w i t h 

carbon d i o x i d e p o t e n t i a l , some pa r t s of which have experi

enced a long h i s t o r y of prod u c t i o n (Findings 10 and 11, 1 

Tr. 35). At the time of the hearing, a number of explora

t o r y w e l l s had been completed i n scatte r e d parts of the 

u n i t , but the developed acreage i s very small compared to 

the u n i t area, so the u n i t must be considered an e x p l o r a t o r y 

u n i t (Findings 12 and 11, 1 Tr. 36). There are two methods 

of p a r t i c i p a t i o n shown i n evidence which would p r o t e c t the 

c o r e l a t i v e r i g h t s of owners. One i s by formulae under which 

each owner would share i n prod u c t i o n from any u n i t w e l l i n 

the p r o p o r t i o n t h a t each owner's acreage i n t e r e s t i n the 

u n i t bears t o the t o t a l u n i t acreage. The other provides 

f o r the establishment of p a r t i c i p a t i o n areas i n the u n i t , 

based on completion of commercial w e l l s and geologic and 

engineering i n t e r p r e t a t i o n of presumed productive acreage 

w i t h only those p a r t i e s i n i n t e r e s t w i t h i n designated p a r t i 

c i p a t i n g areas sharing i n production. Such p a r t i c i p a t i o n 

would be based on the p r o p o r t i o n of each owner's acreage 

i n t e r e s t w i t h i n the p a r t i c i p a t i n g area as compared to the 

t o t a l acreage i n the p a r t i c i p a t i n g area. Each method has 

c e r t a i n advantages and l i m i t a t i o n s (Findings 14 and 15, 1 

Tr. 36). There i s no evidence on which to base a f i n d i n g 
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t h a t e i t h e r method i s c l e a r l y superior at t h i s time. The 

method of sharing the income from production as provided i n 

the Unit Agreement i s reasonable and appropriate at t h i s 

time (Findings 16 and 17, 1 Tr. 36). There i s a c l e a r need 

f o r the carbon d i o x i d e p r o j e c t e d to be a v a i l a b l e from the 

u n i t i n enhanced recovery of crude o i l (Finding 18, 1 Tr. 

37). Approval of the u n i t and development of the u n i t area 

w i l l not r e s u l t i n excess capacity of carbon dioxide (Find

ing 19, 1 Tr. 37). The a p p l i c a t i o n i s not premature (Find

ing 21, 1 Tr. 37). This i s the l a r g e s t u n i t ever proposed 

i n the State of New Mexico, and perhaps, the United States. 

There i s no other carbon d i o x i d e gas u n i t i n the State. The 

Commission has no experience w i t h the long-term operation of 

e i t h e r a u n i t of t h i s size or of a u n i t f o r the development 

and pr o d u c t i o n of carbon d i o x i d e gas (Findings 22, 23 and 

24, 1 Tr. 37). The Agreement at l e a s t i n i t i a l l y provides 

f o r development by a method t h a t w i l l serve to prevent waste 

and which i s f a i r to the owners of i n t e r e s t s t h e r e i n . The 

current a v a i l a b i l i t y of r e s e r v o i r data does not permit the 

p r e s e n t a t i o n of evidence or the f i n d i n g t h a t the Unit Agree

ment provides f o r the long-term development of the u n i t area 

i n a method which w i l l prevent waste and which i s f a i r to 

the owners of i n t e r e s t s . Further development should provide 

the data upon which such determinations could, from time-

t o - t i m e , be made. (Findings 25, 26 and 27, 1 Tr. 37) (em

phasis added) . The Commission i s empowered and has the duty 

w i t h respect to Unit Agreements to do whatever might be 

reasonably necessary t o prevent waste and to p r o t e c t cor-
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r e l a t i v e r i g h t s . (Finding 28, 1 Tr. 37). The Commission 

may and should exercise c o n t i n u i n g j u r i s d i c t i o n over the 

u n i t r e l a t i v e to a l l matters given i t by law and take such 

actions i n the f u t u r e as may i n the f u t u r e be necessary to 

prevent waste and p r o t e c t c o r e l a t i v e r i g h t s , i n c l u d i n g w e l l 

spacing, r e q u i r i n g welIs to be d r i l l e d , r e q u i r i n g elimina

t i o n of undeveloped or dry acreage from the u n i t area, and 

m o d i f i c a t i o n of the Unit Agreement. (Findings 29 and 30, 1 

Tr. 38) (emphasis added). Approval of the proposed u n i t 

area w i t h the safeguards provided above should promote the 

p r e v e n t i o n of waste and the p r o t e c t i o n of c o r e l a t i v e r i g h t s 

w i t h i n the u n i t area (Finding 37, 1 Tr. 38) (emphasis ad

ded) . 

The Commission then ordered: (1) t h a t the Unit 

Agreement be approved (1 Tr. 38). (2) t h a t the plan con

ta i n e d i n the Unit Agreement f o r the development and opera

t i o n of the u n i t area i s approved i n p r i n c i p l e as a proper 

conservation measure; provided t h a t n otwithstanding any 

other p r o v i s i o n of the Unit Agreement, t h i s approval s h a l l 

not be considered as waiving or r e l i n q u i s h i n g i n any manner 

any r i g h t , duty or o b l i g a t i o n now or h e r e a f t e r vested i n the 

Commission to supervise and c o n t r o l the operations f o r the 

e x p l o r a t i o n and development of any lands committed to the 

u n i t and p r o d u c t i o n of carbon dioxide therefrom, i n c l u d i n g 

the p r e v e n t i o n of waste and p r o t e c t i o n of c o r e l a t i v e r i g h t s 

(1 Tr. 38-39). (11) J u r i s d i c t i o n of t h i s case i s r e t a i n e d 

f o r the entry of f u t u r e orders, as the Commission may deeem 

necessary (1 Tr. 40). 
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The Findings, Conclusions and Judgment of the 

T r i a l Court. Following review of the Commission record, 

and argument of counsel, the t r i a l c o u r t , i n i t s Memorandum 

Decision, found t h a t P l a i n t i f f s are a l l owners of carbon 

dioxide property r i g h t s w i t h i n the proposed u n i t area, i n 

the three counties (Finding 1, 1 Tr. 181). The Commission 

i s a r e g u l a t o r y agency empowered under Section 70-2-1, et 

seq., N.M.S.A., 1978, to r e g u l a t e and c o n t r o l production or 

handling of carbon d i o x i d e (Finding 2, 1 Tr. 181-182). The 

primary mandate of the Commission i s to prevent waste i n 

developing n a t u r a l resources, and i n doing so, p r o t e c t i n g 

c o r r e l a t i v e r i g h t s of owners during e x p l o r a t i o n of the natu

r a l resources (Finding 3, 1 Tr. 182). The p e t i t i o n to the 

Commission arose out of agreements contained i n o i l and gas 

leases w i t h fee owners of land, some of whom are P l a i n t i f f s , 

r e q u i r i n g review and approval of u n i t agreements by the 

Commission. The e f f o r t s to u n i t i z e i n t h i s case are there

f o r e c h a r a c t e r i z e d as v o l u n t a r y u n i t i z a t i o n where a l l par

t i e s concede t h a t land belonging to fee owners not p a r t of 

such lease agreements i s not included as p a r t of the u n i t 

(Finding 6, 1 Tr. 182). The record before the Commission 

contains (a) adequate g e o l o g i c a l data showing t h a t the Tubb 

Formation i s w i t h i n the u n i t i z e d area as a reasonable geo

l o g i c a l p o s s i b i l i t y ; (b) inadequate g e o l o g i c a l data to show 

the various underground meanderings of the format ion and 

t h e r e f o r e t o determine, as a g e o l o g i c a l p o s s i b i l i t y , whether 

c e r t a i n fee owners are or not e n t i t l e d to r o y a l t i e s because 

of the l o c a t i o n of t h a t formation, and, i n what d i s t r i b u t i o n ; 
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(c) the data f o r such determination w i l l occur during the 

very e x p l o r a t i o n and production contemplated w i t h i n the 

challenged Commission Orders and at which time much of the 

waste t o p r o t e c t against would l i k e l y occur; (d) the Com

mission was unable to determine which method of guarantee of 

c o r r e l a t i v e r i g h t s would be best, because the i n f o r m a t i o n on 

which to reasonably c a l c u l a t e the best method at t h i s time 

does not e x i s t , and t h e r e f o r e , a l t e r n a t i v e methods subject 

to subsequent review by the Commission were approved (Find

ing 7, 1 Tr. 182-183); and (e) the Commission r e t a i n e d 

j u r i s d i c t i o n over the u n i t to reasonably respond as informa

t i o n develops (Finding 8, 1 Tr. 183). 

I n i t s conclusions of law, the t r i a l court decided 

t h a t (1) s u b s t a n t i a l evidence e x i s t s on the record of pro

ceedings t o support the Commission's f i n d i n g s ; (2) the 

conclusions reached by the Commission i n approving the 

u n i t i z a t i o n agreement are supported by the f i n d i n g s of f a c t ; 

(3) the Commission acted w i t h i n i t s a u t h o r i t y i n approving 

the p r e l i m i n a r y u n i t i z a t i o n agreement, and properly w i t h i n 

i t s mandate to provide an o p p o r t u n i t y f o r property owners, 

to produce, i n s o f a r as p r a c t i c a b l e , without waste, a propor

t i o n of gas i n the formation, i n s o f a r as can p r a c t i c a l l y be 

determined and obtained without waste; and (4) The deci s i o n 

of the Commission should be sustained ( 1 Tr. 183) (emphasis 

added). 

I n i t s judgment, the t r i a l court found t h a t the 

Commission's f i n d i n g s of f a c t are supported by s u b s t a n t i a l 

evidence; the conclusions reached by the Commission are 
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supported by f i n d i n g s of f a c t ; the Commission acted w i t h i n 

i t s a u t h o r i t y i n approving the p r e l i m i n a r y u n i t i z a t i o n 

agreement; and the d e c i s i o n of the Commission should be 

sustained. (1 Tr. 184) (emphasis added). 

The Unit Agreement. Appellants p a r t i c u l a r l y 

c a l l to the a t t e n t i o n of the Court the f o l l o w i n g features of 

the proposed Unit Agreement ( E x h i b i t 1 i n the Commission 

T r a n s c r i p t ) : 

1. I t i s a c o n t r a c t . 

2. Section 3.3 modif i e s , amends and 
conforms a l l leases and contracts 
p e r t a i n i n g t o o i l and gas, i n c l u d 
ing carbon d i o x i d e , on lands com
m i t t e d to the Agreement, i n c l u d i n g 
p r o v i s i o n s p e r t a i n i n g to d r i l l i n g , 
producing, r e n t a l and minimum 
r o y a l t i e s ; and provides t h a t deve
lopment and operation of lands 
subject to the Agreement under the 
terms of the Agreement s h a l l be 
deemed f u l l performance of a l l 
o b l i g a t i o n s f o r development and 
operation on each separate t r a c t 
subject to the Agreement; and 
extends the term of a l l leases f o r 
the f u l l term of the Unit Agree
ment, (emphasis added) 

3. Section 4.2, p e r t a i n i n g to deve
lopment, requires d r i l l i n g not to 
exceed four w e l l s per year on the 
more than one m i l l i o n acres during 
the f i r s t two years the Agreement 
i s e f f e c t i v e , and the submission of 
plans f o r f u r t h e r development 
t h e r e a f t e r , but nowhere does the 
agreement provide sanctions i f the 
proposed plans do not meet w i t h the 
approval of the Commission and the 
Commissioner of Public Lands; 

4. A r t i c l e 5, p e r t a i n i n g to t r a c t 
p a r t i c i p a t i o n , makes each acre i n 
the u n i t equal to each other acre, 
without regard to product ive qua
l i t y , recoverable reserves, or 
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other r e l a t i v e values, and provide 
f o r a change w i t h i n twenty years to 
e l i m i n a t e only acreage th a t con
t a i n s no Tubb Formation. 

5. Section 6.3 expressly allows s e l f -
d e a l i n g by working i n t e r e s t owners 
to determine amounts to become due 
non-working i n t e r e s t owners. 

6. A r t i c l e 11 enlarges the servitudes 
on the surface estate i n the i n d i 
v i d u a l t r a c t s making up the u n i t , 
grants c e r t a i n water r i g h t s and 
l i m i t s damages to growing crops, 
timber, fences, improvements and 
s t r u c t u r e s . 

7. Section 17.1 (b) makes approval of 
the agreement by the Commission (or 
i t s d i v i s i o n ) a c o n d i t i o n precedent 
to the agreement becoming e f f e c 
t i v e . 

8. There i s no p r o v i s i o n a u t h o r i z i n g 
or appointing agents, m i n i s t e r s or 
r e g u l a t o r y bodies a f t e r the agree
ment becomes e f f e c t i v e , to a l t e r , 
amend or modify the c o n t r a c t . 

The indictment against the proposed u n i t agreement 

and an analysis of the format of the proposed agreement are 

to be found i n the B r i e f of the Appellants on motion f o r 

re-hearing i n support of t h e i r requested f i n d i n g s of f a c t 

and conclusions of law contained i n the Commission Tran

s c r i p t . This r e f l e c t s t h a t the agreement was taken p a r t l y 

from the American Petroleum I n s t i t u t e Model Form of Unit 

Agreement, and p a r t l y from the Federal Government's proposed 

form of U n i t Agreement a f f e c t i n g Federal lands, w i t h the 

e l i m i n a t i o n of the sanctions, safeguards, checks and b a l 

ances contained i n such forms. 

A d d i t i o n a l Relevant Facts. There are a d d i t i o n 

a l relevant f a c t s i n the Commission record t h a t are worthy 



of note. 

From the Ju l y 21, 1980 Commission T r a n s c r i p t , i t 

i s to be seen t h a t : 

The proposed u n i t area consists of 
about 1,174,000 acres of land, of 
which 318,000 acres are State 
lands, 95,000 acres Federal lands, 
and 761,000 acres are fee or pat
ented lands i n 1,568 t r a c t s (Com. 
Tr. 16, 17). The proposed u n i t i s 
completely v o l u n t a r y and i s subject 
to the ru l e s and r e g u l a t i o n s of the 
Commission. I t can only become 
e f f e c t i v e w i t h the approval of the 
Commission (Com. Tr. 27-29). 
Forty-two w e l l s capable of produc
t i o n have been d r i l l e d . With 160 
acre spacing, such might i n v o l v e 
6,000 acres. The working i n t e r e s t 
investment may amount to one or one 
and one-half b i l l i o n d o l l a r s (Com. 
Tr. 41-43). Amoco Production 
Company owns about 68%, Amerada 
Hess owns about 9.54%, and Texas 
P a c i f i c O i l Company (Sun) owns 
about 9.87% of the u n i t working 
i n t e r e s t s . Most of the leases, 
taken from 1971 through 1980, have 
primary terms of 10 years or less 
and are Producer's 88-type leases 
(Com. Tr. 97-103) . 

The predominate method of deposi
t i o n of the Tubb Formation i s 
f l u v i a l , washed o f f the S i e r r a 
Grande Arch (Com. Tr. 54). Cross-
sections of the Tubb Formation, 
Amoco's E x h i b i t s 5-10, and the 
testimony of Amoco's petroleum 
g e o l o g i s t , Bruce I . May, (Com. Tr. 
53-85) rev e a l t h a t the Tubb Forma
t i o n i s not uniform i n thickness 
and has m a t e r i a l v a r i a t i o n s running 
from Westerly to Southeasterly. I t 
i s a f a u l t e d area a f f e c t i n g the 
t r a p p i n g mechanism (Com. Tr. 
55-60), perhaps c r e a t i n g numerous 
traps (Com. Tr. 76-80). Some w e l l s 
are b e t t e r than others, and i n the 
Northwest, the formation pinches 
out, and has a ti g h t n e s s of forma
t i o n as compared to the c e n t r a l 
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p a r t o f t h e u n i t area (Com. Tr. 
78-83). Some of the w e l l s are wet 
r a t h e r t h a n p r o d u c t i v e o f gas (Com. 
Tr. 83-84). Whether o t h e r o f the 
w e l l s d r i l l e d w i l l be p r o d u c t i v e 
depends on co m p l e t i o n s and t e s t s 
not y e t made (Com. Tr. 84-85). 

U n i t i z a t i o n o f a t l e a s t 185,000 
a c r e s , and perhaps as much as 
500,000 a c r e s , o f the p a t e n t e d and 
fee lands depends on t h e e x e r c i s e 
o f l e a s e p r o v i s i o n s a u t h o r i z i n g t h e 
lessee u n i l a t e r a l l y t o commit the 
leases t o u n i t i z a t i o n agreements 
approved by governmental a u t h o r i 
t i e s (Com. Tr. 92-95; 97-111; 
118-128). 

Amoco's o r i g i n a l t i m e t a b l e p r o 
j e c t e d f i r s t s a l e s f o r mid-1984 
(Com. Tr. 3 7 ) . 

From the October 9, 1980, Commission Re-hearing 

T r a n s c r i p t : 

No Amoco w i t n e s s has ever contended 
t h a t t h e r e i s one common source o f 
s u p p l y , and Amoco s t i p u l a t e s t h a t 
t h e r e may be more t h a n one common 
source o f supply (Com. Reh. Tr. 
163-164). Each acre i n t h e Tubb 
F o r m a t i o n i s not i d e n t i c a l t o each 
o t h e r acre (Com. Reh. Tr. 174) 

I n t h e o p i n i o n o f A p p e l l a n t s ' 
e x p e r t w i t n e s s , t h e u n i t i z e d zone 
i s a h i g h l y v a r i a b l e and complex 
d e p o s i t i o n a l environment which i s 
go i n g t o c o n t a i n c e r t a i n sweet 
s p o t s , c e r t a i n areas t h a t w i l l be 
m a r g i n a l l y p r o d u c t i v e , and o t h e r s 
t h a t w i l l n o t be p r o d u c t i v e a t a l l . 
Being a f l u v i a l d e p o s i t , one would 
n o t expect t h i n g s t o be co n t i n u o u s 
over l a r g e d i s t a n c e s , p r o d u c t i v e , 
and i n communication w i t h each 
o t h e r . Being f l u v i a l , t h a t i s a 
d e p o s i t i n a r i v e r b e d - t y p e e n v i r o n 
ment due t o t h e emptying o f r i v e r s 
i n t o l a k e s and oceans, one can 
expect wash o u t s , and t h e s e v e r a l 
r e s e r v o i r s t o be h i g h l y v a r i a b l e 
and l i m i t e d i n e x t e n t (Com. Reh. 
Tr. 160-162). 
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Only CÔ  I n A c t i o n , a company w i t h less than 1% of 

the working i n t e r e s t i n the proposed u n i t , has i n d i c a t e d an 

i n t e r e s t i n s e l l i n g , (as d i s t i n g u i s h e d from using i t s e l f , i n 

i t s own p r o j e c t s ) , i t s share of u n i t production (Com. Reh. 

Tr. 208-209). 

The Commission d i d not determine or purport to 

f i n d how, or t o what ext e n t , "waste" would be committed i n 

the next few years before production commences, were the 

u n i t to be disapproved at t h i s time. Neither d i d i t deter

mine the extent t o which i t found Amoco's p r o f f e r e d evidence 

on "waste" to be meaningful and c r e d i b l e . For instance, see 

the testimony about enhanced o p p o r t u n i t i e s of t r u c k d r i v e r s 

to h i t gas w e l l Christmas t r e e s , the more w e l l s there might 

be d r i l l e d under 160 acre spacing r u l e s r a t h e r than 640 acre 

spacing r u l e s (Com. Reh. Tr. 102-132), and the number of 

a d d i t i o n a l compression f a c i l i t i e s t h a t might be required i f 

Amoco doesn't have the r i g h t of f r e e use of the surface of 

the m i l l i o n acres of land (Com. Reh. Tr. 38-101). 

ARGUMENT AND AUTHORITIES 

The Commission's Order should be 
set aside on several grounds. 
Neither the State of New Mexico nor 
the Commission has the power and 
a b i l i t y the Commission claims f o r 
i t s e l f t o compel d r i l l i n g and 
produc t i o n and r e - w r i t i n g the con
t r a c t . Since the basic premise of 
the Commission's Order i s t h a t i t 
does have such power, the Order 
i t s e l f should be set aside. Nei
t h e r i s a p r e l i m i n a r y agreement or 
a p r e l i m i n a r y contract, tantamount 
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to approval. There i s a defect i n 
n o t i c e t o i n t e r e s t e d p a r t i e s . 
Further, the Commission lacks the 
t o o l s w i t h which t o pr o p e r l y exer
cise the powers i t has reserved 
unto i t s e l f . 

There appears t o be but s i x New Mexico reported 

opinions d e a l i n g w i t h the O i l and Gas Conservation Commisson 

(or D i v i s i o n ) . A l l of these cases are concerned only w i t h 

gas p r o r a t i o n formulae or formation of p r o r a t i o n u n i t s . 

These in v o l v e only p r o h i b i t i o n s which the r e g u l a t o r y bodies 

can undoubtedly change from time-to-time as a d d i t i o n a l f a c t s 

are determined or as the rele v a n t f a c t s change. None of the 

cases deal w i t h any power of the Commission to compel a f f i r 

mative acts or to r e - w r i t e c o n t r a c t s . These cases are: 

Continental O i l Company y. O i l 
Conservation Commission, 70 N.M. 
310, 373 P. 2d 809 (N.M. Sup. Ct. , 
1962), dea l i n g w i t h gas p r o r a t i o n 
formulae. 

Sims v. Mechem, 72 N.M. 186, 382 P. 
2d 183 (N.M. Sup. Ct. , 1963 ), J 
d e a l i n g w i t h formation of p r o r a t i o n Q 
u n i t s . 

El Paso Natural Gas Company v. O i l 
Conservation Commission, 76 N.M. \ 
268, 414 P. 2d 496 (N.M. Sup. Ct. , 
1966), d e a l i n g w i t h gas p r o r a t i o n 
formulae. 

Grace v. O i l Conservation Commis
sion of New Mexico, 87 N.M. 205, 
531 P. 2d 939 (N.M. Sup. Ct., 
1975), d e a l i n g w i t h gas p r o r a t i o n 
formulae i n an undeveloped f i e l d . 

Fasken v. O i l Conservation Commis
si o n , 87 N.M. 292, 532 P. 2d 588 
(N.M. Sup. Ct., 1975) dealing w i t h 
d e s c r i p t i o n of an area as a sepa
r a t e pool. 
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R u t t e r & Wilbanks Corporation v. 
O i l Conservation Commission, 87 
N.M. 286, 532 P. 2d 582 (N.M. Sup. 
Ct. , 1975) dealing w i t h formation 
of p r o r a t i o n u n i t s . 

Appellants are aware of no cases of the State of New Mexico 

or of any other j u r i s d i c t i o n d e a l i n g w i t h powers which, i n 

t h i s case the Commission has reserved unto i t s e l f , to compel 

the d r i l l i n g of a d d i t i o n a l w e l l s , to compel the production 

of greater q u a n t i t i e s of gas than the operator wants to 

produce, to produce gas at a time when the operator doesn't 

want t o produce i t , and t o r e - w r i t e the terms and pro v i s i o n s 

of ocntracts of p r i v a t e c i t i z e n s . Neither are Appellants 

aware of any a u t h o r i t y t h a t holds or t r e a t s a " p r e l i m i n a r y 

approval", or which characterizes a " p r e l i m i n a r y agreement" 

as the equivalent of "approval" of a contract which has "ap

p r o v a l " as a c o n d i t i o n precedent to i t s becoming e f f e c t i v e . 

U nlike i n some States, such as Texas, New Mexico 

has no s t a t u t e , r u l e or r e g u l a t i o n t h a t u n i t i z a t i o n agree

ments must be approved by the Commission i n order to become 

e f f e c t i v e . Major reasons, Appellants submit, t h a t the 

proposed u n i t i z a t i o n agreement c o n t r a c t u a l l y required Com

mission approval as a c o n d i t i o n precedent to ef f e c t i v e n e s s 

of the c o n t r a c t , were: 

1. As an inducement to landowners by 
extending them assurances t h a t the 
state's O i l Conservation Commission 
w i t h the very e x p e r t i s e and experi
ence t h a t the Commission disclaims 
(Findings 22, 23 and 24 1 Tr. 37) 
would p r o t e c t t h e i r i n t e r e s t s 
before g r a n t i n g i t s "Good House
keeping Seal of Approval'.'; and 
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2. To supposedly allow some of the 
lessees to u n i l a t e r a l l y commit 
leases to the u n i t i z a t i o n agreement 
without f u r t h e r consent of t h e i r 
lessors under powers included i n 
the p o o l i n g p r o v i s i o n s of t h e i r 
leases. ( See Com. Tr. of 7-21-80 
hearing, Pages 103-111). 

I n the absence of a forced u n i t i z a t i o n s t a t u t e , 

u n i t i z a t i o n i s c o n t r a c t u a l i n nature, and i s t o t a l l y depen

dent upon mutual agreements of those whose i n t e r e s t s are 

bound. See 6 Williams & Myers , O i l & Gas Law, Sections 

910-912, Sections 923-938; Raymond Myers, The Law of Pooling 

and U n i t i z a t i o n , Voluntary - Compulsory, Second E d i t i o n , 

Chapter 4. On the subject of waste, i t should be noted t h a t 

waste and the most e f f i c i e n t means of development repeatedly 

mentioned by the proponents and the Commission, are not 

synonymous. Sims y. Mechem, 72 N.M. 186, 382 P a c i f i c 2d, 

183 (1963). 

There can be no doubt t h a t i n the exercise of 

l a w f u l p o l i c e powers, the State has tremendous powers to 

r e g u l a t e o i l and gas a c t i v i t i e s i n the name of conservation 

i n order t o prevent waste. Some states purport to exercise 

such l a w f u l powers t o a greater or to a lesser extent than 

some other s t a t e s , depending on the p u b l i c p o l i c y of the 

p a r t i c u l a r s t a t e as determined by i t s l e g i s l a t i v e enact

ments . 

There can be no doubt th a t the exercise by a State 

of i t s p o l i c e powers i n conservation matters can render, and 

has rendered, contracts and c o n t r a c t u a l p r o v i s i o n s i n con

t r a c t s impossible of performance and, hence, i n e f f e c t i v e as 
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between p a r t i e s to the c o n t r a c t . There can be no doubt t h a t 

such laws and orders, and the schemes of implementing the 

same, may n u l l i f y p r i v a t e c o n t r a c t u a l p r o v i s i o n s , i f there 

i s r a t i o n a l j u s t i f i c a t i o n f o r the law, r e g u l a t i o n s , r u l e or 

order i n r e l a t i o n t o the subject matter. 

I n u n i t i z a t i o n of o i l and gas p r o p e r t i e s , i t i s 

recognized t h a t a p a r t i c u l a r State may order u n i t i z a t i o n on 

such reasonable terms as may have been authorized by sta

t u t e . I n such an e v e n t u a l i t y , the u n i t i z a t i o n i s not 

grounded on a contract of the a f f e c t e d p a r t i e s , but r a t h e r 

on the exercise by the State of i t s p o l i c e powers. I n the 

absence of such a compulsory u n i t i z a t i o n act of the State, 

however, u n i t i z a t i o n depends on mutual agreement of the par

t i e s i n i n t e r e s t i n the form of a c o n t r a c t . Without a 

c o n t r a c t , and without l a w f u l compulsory u n i t i z a t i o n , there 

can be no u n i t i z a t i o n . 

A u n i t i z a t i o n contract may, and f r e q u e n t l y does, 

contain formulae created by the p a r t i e s to take i n t o account 

how to deal w i t h f u t u r e e v e n t u a l i t i e s and changes i n assump

t i o n s or known f a c t s . By mutual agreement, such a contract 

may appoint an agent subsequently to a l t e r the contract to 

meet such changed assumptions or f a c t s . I n the absence of 

such agreements concerning f u t u r e m o d i f i c a t i o n s , however, 

such contracts w i l l remain i n force during t h e i r stated 

term, as w r i t t e n , subject only to unanimous agreement of the 

p a r t i e s t o the contract and the successors i n i n t e r e s t to 

a l t e r or amend the same, and to the e f f e c t i v e n u l l i f i c a t i o n 

of p r o v i s i o n s of the contract by c o l l i s i o n of such contract 
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or i t s p a r t i c u l a r terms w i t h l a w f u l l y exercised power of the 

State, to render such incapable of performance. 

Appellants are aware of no scheme of r e g u l a t i o n of 

n a t u r a l resources by e i t h e r s t a t e or f e d e r a l governments, 

( a c t i n g i n a governmental, as d i s t i n g u i s h e d from p r o p r i e 

t a r y , c a p a c i t y ) , i n the absence of c o n t r a c t u a l p r o v i s i o n s 

a u t h o r i z i n g the same, which cedes to a l e g i s l a t i v e , or quasi 

l e g i s l a t i v e , or other governmental body many of the powers 

t h a t the Commission i n t h i s case claims unto i t s e l f . Par

t i c u l a r l y Appellants r e f e r t o the power to r e - w r i t e the 

u n i t i z a t i o n c ontract of the p a r t i e s , t h e r e t o , and p a r t i c u 

l a r l y the sharing arrangement t h e r e o f , the r i g h t to d i r e c t 

the working i n t e r e s t owners to spend t h e i r money i n d r i l l i n g 

more w e l l s , and i n s t a l l i n g a d d i t i o n a l f a c i l i t i e s , and i n 

compelling the a d d i t i o n a l production of gas , or the produc

t i o n of gas at a time when the working i n t e r e s t owners do 

not wish t o do so, the existence and r e s e r v a t i o n of a l l of 

which powers the Commission regards as a basic premise i n 

approving the contract of the p a r t i e s . 

Appellants submit t h a t n e i t h e r the executive, 

j u d i c i a l nor l e g i s l a t i v e branches of the New Mexico govern

ment can c o n s t i t u t i o n a l l y r e - w r i t e the u n i t agreement, once 

the agreement becomes e f f e c t i v e according to i t s terms, much 

less t o adversely a f f e c t the i n t e r e s t under the agreement of 

some of the p a r t i e s t h e r e t o , even though the State can, by 

i t s r u l e s , r e g u l a t i o n s and orders, perhaps, i n e f f e c t , 

n u l l i f y some of the p r o v i s i o n s as impossible of performance. 
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Under the e x i s t i n g p u b l i c p o l i c y of the State of 

New Mexico, as expressed i n i t s l e g i s l a t i v e enactments the 

New Mexico O i l Conservation Commission has no power, i t s e l f , 

e i t h e r to create, modify or amend the proposed u n i t con

t r a c t , or otherwise t o create the u n i t . The Commission's 

only permissible f u n c t i o n s under the A p p l i c a t i o n Amoco 

Production Company made t o the Commission i s e i t h e r to 

approve the proposed u n i t agreement, i n the name of conser

v a t i o n , or t o disapprove i t because of s p e c i f i e d d e f i c i e n 

cies i n the contract having to do w i t h prevention of waste 

and p r o t e c t i o n of c o r r e l a t i v e r i g h t s . 

The Commission recognizes and candidly admits t h a t 

on the record before i t , i t cannot determine t h a t , i n f a c t , 

the u n i t w i l l prevent waste i n i t s various aspects and 

p r o t e c t c o r r e l a t i v e r i g h t s i n the f u t u r e . (Findings 25, 26 

and 27, 1 Tr. 37) For waste to be prevented and c o r r e l a t i v e 

r i g h t s p r o t e c t e d i n the f u t u r e , the Commission recognized 

t h a t there must be some means of inducing a d d i t i o n a l deve

lopment and a d d i t i o n a l production than t h a t s p e c i f i e d i n the 

u n i t agreement, as w e l l as a d i f f e r e n t sharing agreement 

among the p a r t i e s to the co n t r a c t . To t r y to meet t h i s 

d e f i c i e n c y , the Commission took upon i t s e l f , w i t h the agree

ment of none of the p a r t i e s to the c o n t r a c t , the power to 

a f f i r m a t i v e l y or mandatorily e n j o i n f u t u r e a c t i o n , and t o , 

i t s e l f , change the co n t r a c t . On the record, as made, i t can 

only be determined t h a t the Commission lacks such power. 

The contract i t s e l f contains an express c o n d i t i o n 

precedent t o the agreement becoming e f f e c t i v e , namely, t h a t 
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the Commission give the agreement i t s "Good Housekeeping 

Seal of Approval" i n the form of an order approving the 

c o n t r a c t . Once approved by the Commisson and made e f f e c t i v e 

by the operator, as provided i n the c o n t r a c t , the agreement 

becomes j e l l e d , welded i n i r o n , and subject to m o d i f i c a t i o n 

only by the unanimous agreement of those i n t e r e s t e d i n the 

c o n t r a c t , i n c l u d i n g those to be adversely a f f e c t e d by the 

m o d i f i c a t i o n s . The agreement does not provide f o r something 

i n between approval and disapproval c a l l e d " p r e l i m i n a r y 

agreement" or " p r e l i m i n a r y approval". This i s f o r a very 

good reason. While approval i s only p r e l i m i n a r y , some of 

the valuable property r i g h t s , l i k e CÔ  produced, water and 

surface r i g h t s and disadvantages from s e l f - d e a l i n g have 

already gone by the board. Before the " p r e l i m i n a r y agree

ment" or " p r e l i m i n a r y approval" could t u r n i n t o e i t h e r 

"approval" or "disapproval", what happens about these used 

up assets a f t e r l a t e r disapproval? Are they disapproved ab 

i n i t i o , at midstream, and i s i t f o r the Commission or the 

court's determination? A l l t h a t has been done i s the Com

mission has assumed to i t s e l f the power to r e - w r i t e , as i t 

goes along, a c o n t r a c t , when what i t was asked to do was 

approve or disapprove an e x i s t i n g c o n t r a c t . I f r e - w r i t i n g 

i s to be done, the p a r t i e s to the contract should be the 

ones to do so, subject t o the same approval or disapproval 

powers of the Commission. 

I f waste i n a l l i t s aspects i s to be prevented and 

c o r r e l a t i v e r i g h t s are to be p r o t e c t e d under the Commis

sion's order, i t i s e s s e n t i a l t h a t the r u l e of law be 
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e s t a b l i s h e d , and be bindi n g on a l l concerned, t h a t the Com

mission does have the power to do those things which i n i t s 

re-hearing Order i t says i t has the power to do i n Findings 

29 and 30 of such Order. I f the basic premise of the Order 

i s f a l s e i n any m a t e r i a l p a r t i c u l a r , but the approval i s 

nevertheless v a l i d , a l l i s l o s t , not only f o r Appellants, 

but as w e l l f o r the p u b l i c p o l i c y of the State, except as 

the State might remedy the same as such a f f e c t s waste 

through l a w f u l , and presumably, conventional, negative 

r e s t r a i n t s on the working i n t e r e s t owners. C o r r e l a t i v e 

r i g h t s i n t h i s u n i t w i l l by a l l means be dead, unless 

against i n f i n i t e s i m a l l y h i g h odds and contrary to f a c t s i n 

the record already known, i t should develop t h a t each acre 

out of the m i l l i o n - p l u s acres i s , i n f a c t , equal to each 

other acre i n terms of r e l a t i v e value. I t i s he r e i n t h a t 

Appellants have t h e i r greatest concern, inasmuch as i t i s 

Amoco Production Company which should be p r o t e s t i n g the 

loudest about the Commission's reserved power over Amoco's 

purse s t r i n g s and tr e a s u r y , but p r o t e s t s not. I f i t i s only 

i n f u t u r e court proceedings th a t i t i s decided t h a t the 

exercise by the Commission of such c o n t r o v e r s i a l powers i s 

i l l e g a l , w i l l the u n i t agreement as w r i t t e n remain i n force 

and e f f e c t ? 

The t r i a l court t r i e d to save the order w i t h a l l 

i t s recognized d e f i c i e n c i e s , by t r e a t i n g the proposed agree

ment as but a p r e l i m i n a r y agreement, t o be superseded at 

some l a t e r date, e i t h e r by the unanimous agreement of a l l of 

the thousands of persons whose intere.sts are bound by the 
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u n i t agreement, i n c l u d i n g those adversely a f f e c t e d by 

changes, or by the r e - w r i t i n g of the agreement by the Com

mission. I f the t r i a l court i s c o r r e c t , and the agreement 

i s only p r e l i m i n a r y to something e l s e , then the mutual 

agreement of the a f f e c t e d p a r t i e s as expressed i n the pro

posed u n i t agreement never becomes e f f e c t i v e because i t s 

c o n d i t i o n precedent has not been s a t i s f i e d . I f t h a t i s the 

case, the Commission's order i s moot f o r want of a subject 

co n t r a c t t h a t becomes e f f e c t i v e and o p e r a t i v e . 

There i s also the matter of procedural due process 

of law. Amoco Production Company sought the order of the 

Commission (or i t s D i v i s i o n ) approving the c o n t r a c t . Proced

u r a l due process of law and Section 70-2-7, N.M.S.A., 1978, 

r e q u i r e f a i r n o t i c e to i n t e r e s t e d p a r t i e s . From the a p p l i 

c a t i o n and presumably the n o t i c e a c t u a l l y given to i n t e 

r e s ted p a r t i e s , nothing would i n t i m a t e t h a t the Commission's 

j u r i s d i c t i o n had been invoked so t h a t i t might come f o r t h 

w i t h an Orders abrogating and otherwise r e - w r i t i n g the 

p r i v a t e c o n t r a c t of the i n t e r e s t e d p a r t i e s , to reduce or 

e l i m i n a t e t h e i r contracted shares i n production from the 

u n i t area i n favor of others whose lands contain a greater 

share of recoverable reserves. Procedural due process of 

law requires f a i r n o t i c e of the p o s s i b i l i t y of impending 

adverse governmental a c t i o n . There must be thousands of 

i n t e r e s t e d owners who have no i n k l i n g , and no cause to 

suspect, t h a t the Commission has entered an order which 

could r e s u l t i n t h e i r divestment of i n t e r e s t i n the b e n e f i t s 

of the u n i t agreement by the Commission's r e - w r i t e of t h e i r 
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c o n t r a c t . 

The Commission has been vested w i t h j u r i s d i c t i o n 

i n the name of conservation to prevent waste and pr o t e c t 

c o r r e l a t i v e r i g h t s (Section 70-2-11, N.M.S.A. 1978). I f the 

subject matter of the proceeding i s preven t i o n of waste and 

p r o t e c t i o n of c o r r e l a t i v e r i g h t s , to some extent the Commis

sion has j u r i s d i c t i o n of the subject matter. See Grace v. 

O i l Conservation Commission, 87 N.M. 205, 531 P 2d. 939 

(1975); Continental O i l Company y. O i l Conservation Commis

sion, 70 N.M. 310, 373 P 2d, 809 (1962). Waste and protec

t i o n of c o r r e l a t i v e r i g h t s i n carbon dioxide i s a Commission 

f u n c t i o n p e r f o r c e of Section 70-2-34, N.M.S.A., 1978. 

Co r r e l a t i v e r i g h t s are defined by s t a t u t e i n Section 

70-2-33H, N.M.S.A., 1978, and the Continental O i l Company 

case j u s t c i t e d . 

The New Mexico L e g i s l a t u r e , i n i t s expression of 

the p u b l i c p o l i c y of the State, has enacted a l i m i t e d forced 

p o o l i n g s t a t u t e and a very l i m i t e d forced u n i t i z a t i o n sta

t u t e , t o avoid the necessity f o r unanimity of agreement by 

i n t e r e s t e d p a r t i e s t o such p o o l i n g and to such u n i t i z a t i o n 

as are subject t o the these Acts. The pooli n g s t a t u t e i s 

Section 70-2-17 N.M.S.A., 1978, and i s l i m i t e d to spacing or 

p r o r a t i o n u n i t s ( i n t h i s case, at the time of the Commission 

hearing, a l l o w i n g only one w e l l f o r 160 acres). 

The S t a t u t o r y U n i t i z a t i o n Act, f i r s t adopted i n 

1975, i s to be found i n Sections 70-7-1 through 70-7-21, 

N.M.S.A., 1978. The St a t u t o r y U n i t i z a t i o n Act i s expressly 

made i n a p p l i c a b l e t o e x p l o r a t o r y u n i t s , the c h a r a c t e r i z a t i o n 
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a t t r i b u t e d t o the Bravo Dome Unit by the Commission. Sec

t i o n 70-7-1, N.M.S.A. , 1978, i n i t s l a s t sentence. I t i s 

expressly l i m i t e d t o u n i t i z a t i o n to carry on pressure main

tenance or secondary or t e r t i a r y recovery operations (Sec

t i o n 70-7-6A(l), N.M.S.A., 1978) and requires a l l o c a t i o n of 

product i o n , based on r e l a t i v e value of each separately owned 

t r a c t and i t s c o n t r i b u t i n g value to the u n i t , t a k i n g i n t o 

account acreage, the q u a n t i t y of o i l and gas recoverable 

therefrom, l o c a t i o n on s t r u c t u r e , i t s probable p r o d u c t i v i t y 

i n the absence of u n i t operations, the burden of operations 

to which the t r a c t i s l i k e l y t o be sub j ected, or other 

p e r t i n e n t engineering, g e o l o g i c a l , operating or p r i c i n g 

f a c t o r s , a l l of which are c r i t i c a l i n determining c o r r e l a 

t i v e r i g h t s t o be pr o t e c t e d by the Commission. (Section 

70-7-6B and Section 70-7-4J, N.M.S.A., 1978). I t must also 

be shown t h a t the u n i t i z e d r e s e r v o i r , or parts t h e r e o f , to 

be u n i t i z e d has been reasonably defined by development 

(Section 70-7-5B, N.M.S.A., 1978). I t i s not believed t h a t 

anyone has ever contended t h a t e i t h e r the forced p o o l i n g or 

Sta t u t o r y U n i t i z a t i o n Act can serve to create a Bravo Dome 

carbon d i o x i d e gas u n i t , because of the express l i m i t a t i o n s 

of the Act. The Commission i n i t s Findings 14 and 15 ( 1 Tr. 

36) d i d , however, completely overlook the s t a t u t o r y means of 

a l l o c a t i n g p r o d u c t i o n i n u n i t i z a t i o n based on r e l a t i v e value 

not d i r e c t l y r e l a t e d t o gross acreage, t o r e f l e c t a f a i r 

means of a l l o c a t i n g p roduction, and overlooked the p u b l i c 

p o l i c y of the State as expressed i n the St a t u t o r y U n i t i z a 

t i o n Act. 
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These s t a t u t e s are the s t a t u t o r y a u t h o r i t y auth

o r i z i n g the Commission to order u n i t i z a t i o n . The l i m i t a -

t i o n s s i n the s t a t u t e would be rendered meaningless i f the 

State can r e - w r i t e the contract of the p a r t i e s without 

meeting the s p e c i f i c a t i o n s of the S t a t u t o r y U n i t i z a t i o n Act. 

The S t a t u t o r y U n i t i z a t i o n Act sets some standards of u n i t i 

z a t i o n , as a matter of p u b l i c p o l i c y , t h a t the proposed 

agreement does not begin to a t t a i n . 

Unless New Mexico becomes the f i r s t State to hold 

t h a t i t s o i l and gas re g u l a t o r y body has the power to create 

or re-create o i l and gas u n i t s under the general power to 

prevent waste, there i s no del e g a t i o n of power to the Com

mission to create or modify u n i t s , except those s p e c i f i e d i n 

the S t a t u t o r y U n i t i z a t i o n Act. The f a c t t h a t the Sta t u t o r y 

U n i t i z a t i o n Acts i s so l i m i t e d and s t r i n g e n t must d i c t a t e 

the conclusion t h a t the L e g i s l a t u r e has not seen f i t to 

e s t a b l i s h i n government the power to create other u n i t s , 

e i t h e r by t a k i n g the i n i t i a t i v e i n the f i r s t instance, or 

r e - w r i t i n g u n i t agreements. I n other States, t h e i r courts 

have held t h a t i n the absence of e x p l i c i t s t a t u t o r y auth

o r i t y , n e i t h e r the courts nor a d m i n i s t r a t i v e agencies have 

the power to " f o r c e " pool or u n i t i z e i n t e r e s t s i n o i l or 

gas. See Pickens v. Ryan Consolidated Petroleum Corp., 219 

SW 2d 150 (Tex. Civ. App., 1949), N.R.E., er. r e f . ; Republic 

N a t u r a l Gas Company v. Baker, 197 Fed. 2d 647 (C. A. 10, 

Kans., 1952); Dobson v. Arkansas O i l and Gas Commission, 218 

Ark. 165, 235 SW 2d 33 (1950). New Mexico has no contrary 

holdings. 
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I t i s believed t h a t whatever powers the Commission 

has are p o l i c e powers. Palmer O i l Corp. v. Amerada Petro

leum Corp. , 343 U. S. 390, 96 L. Ed. 1022, 72 S. Ct. 842, 

(1952); Marrs y. Oxford, 32 F. 2d 134 (CA 8, Kans., 1929) 

Cert. Den., 280 U. S. 573, 74 L. Ed. 625, 50 S. Ct. 29, 37 

ALR. 2d 436 . 

The New Mexico s t a t u t o r y scheme of e x e r c i s i n g 

p o l i c e powers, i n c l u d i n g o i l and gas r e g u l a t i o n , and the 

Commission p r a c t i c e , has h e r e t o f o r e been, except i n auth

o r i z e d s t a t u t o r y forced p o o l i n g and u n i t i z a t i o n , to i d e n t i f y 

and p r o h i b i t undesirable p r a c t i c e s i n i t s j u r i s d i c t i o n . This 

i s most c l o s e l y a k i n to the j u d i c i a l p r a c t i c e of i s s u i n g 

r e s t r a i n i n g orders p r o h i b i t i n g , as d i s t i n g u i s h e d from com

p e l l i n g , a f f i r m a t i v e a c t i o n . 

Appellants have found no other scheme of regula

t i o n of n a t u r a l resources, s t a t e or f e d e r a l , i n the United 

States, under which the r e g u l a t o r y agency has p u r p o r t e d l y 

proclaimed i t s e l f v i r t u a l czar to r e - w r i t e c o n t r a c t s , or 

compel persons a f f i r m a t i v e l y to expend t h e i r resources and 

to perform a f f i r m a t i v e a c t s , such as d r i l l i n g w e l l s and 

producing gas when such persons don't want to do so. The 

only l a w f u l government czars w i t h which we are f a m i l i a r are 

those i n the executive branch of government who act i n a 

p r o p r i e t a r y capacity, as d i s t i n g u i s h e d from r e g u l a t o r y 

capacity, d e a l i n g i n assets belonging to the government. 

Not even executive agencies a c t i n g under emergency war 

powers have gone so f a r as has the Commission i n t h i s case. 
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A government order to Amoco to spend a h a l f b i l 

l i o n d o l l a r s of i t s own money i n d r i l l i n g w e l l s i t had 

ra t h e r not d r i l l , or t o produce and s e l l gas t h a t i t d i d n ' t 

want to s e l l , should shock the American sense of what are 

l a w f u l governmental powers. For the Commission to r e - w r i t e 

a contract should s t r i k e a s o f t spot i n the same senses. 

Sanctions against waste by under-development and 

under-production have t r a d i t i o n a l l y been through enforcement 

by the j u d i c i a r y , at the instance of lessors pursuing t h e i r 

enlightened s e l f - i n t e r e s t s , of im p l i e d covenants of reason

able development and the im p l i e d covenant to p r o t e c t against 

drainage, through court ordered c o n d i t i o n a l lease termina

t i o n , a f t e r g i v i n g the lessee a reasonable o p p o r t u n i t y to 

d r i l l and produce t h a t which a reasonably prudent operator 

would d r i l l and produce under the same circumstances. This 

has been i n j u d i c i a l proceedings i n which i n t e r e s t e d p a r t i e s 

have the b e n e f i t of advance discovery processes e s s e n t i a l to 

the establishment of the f u l l t r u t h , a process not a v a i l a b l e 

i n Commission proceedings at t h i s time. 

Amoco, of course, has expressly w r i t t e n the checks 

and balances of i m p l i e d covenants out of the u n i t agreement. 

But instead of disapproving the u n i t agreement and sending 

the working i n t e r e s t owners back to r e s t o r e the appropriate 

checks and balances, i n c l u d i n g the i m p l i e d covenants of o i l 

and gas leases, the Commission has gone t o an extreme to set 

a course i n t o t a l l y unchartered seas, charging i t s e l f to 

r e - w r i t e the c o n t r a c t and ordering a f f i r m a t i v e acts. 
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I n regard t o i m p l i e d covenants, please see 5 

Williams Si Myers, O i l & Gas Law, Sections 801-869, w i t h 

c i t a t i o n s , the f u l l o p i n i o n i n P h i l l i p s Petroleum Company y. 

Peterson, 218 F. 2d 926 (CA. 10, 1954) dealing w i t h u n i t i z a 

t i o n ; and Amoco Production Company y. F i r s t B a p t i s t Church 

of Pyote, 579 SW 2d, 280 (Tex. Civ. App. 1979), er. r e f . , 

n.r.e., w i t h o p i n i o n , 611 SW 2d 610, (Tex. Sup. Ct. 1980), 

de a l i n g w i t h marketing gas. 

Appellants b e l i e v e t h a t the exercise by the Com

mission of the powers reserved by i t s e l f i n Paragraphs 29 

and 30 of i t s Findings on Re-hearing, cuts across several 

c o n s t i t u t i o n a l l i m i t a t i o n s . New Mexico, of course, has 

c o n s t i t u t i o n a l l y mandated separation of powers among the 

l e g i s l a t i v e , j u d i c i a l and executive branches of i t s govern

ment ( A r t i c l e I I I , Section 1 of the New Mexico Constitu

t i o n ) . I t i s beli e v e d t h a t the Commission i s a quasi l e g i s 

l a t i v e body. Appellants do not bel i e v e t h a t e i t h e r the 

l e g i s l a t i v e or executive branches of government have i t i n 

t h e i r power t o order the d i v e s t i t u r e of property i n t e r e s t s 

of one person f o r the b e n e f i t of another person, as would be 

the case were the Commission to r e - w r i t e the sharing p r o v i 

sions of the u n i t agreement. The d i v e s t i t u r e of p r i v a t e 

property can only be a p p l i e d by the j u d i c i a l branch of the 

government, and then i n observance of substantive and pro

cedural due process of law, and then i n a process t h a t 

a f f o r d s t r i a l by j u r y , as guaranteed by A r t i c l e I I , Section 

12 of the New Mexico C o n s t i t u t i o n . See Fellows y. Shultz, 

81 N.M. 496, 469 P a c i f i c 2d 141 (1970); State ex r e l Hovey 
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Concrete Products Co. v. Mechem, 63 N.M. 250, 316 P a c i f i c 2d 

1069 (1957); and 4 Nat. Resources J., 350 (1964), on the New 

Mexico i n t e r p r e t a t i o n of A r t i c l e I I I , Section 1, of i t s 

C o n s t i t u t i o n . 

A r t i c l e I I , Section 20 of the New Mexico Consti

t u t i o n has been held t o deny the State the power to take 

p r o p e r t i e s from one p r i v a t e c i t i z e n f o r the b e n e f i t of 

another p r i v a t e c i t i z e n , w i t h or without compensation. See 

Kaiser Steel Corp. v. W. S. Ranch Co. , 81 N.M. 414, 467 

P a c i f i c 2d 986 (1970) and see Estate of Waggoner v. Gleg-

horn, 378 SW 2d 47 (Tex. Sup. Ct. , 1964) and Marrs y. R a i l 

road Commission, 177 SW 2d 941, 949 (Tex. Sup. Ct. , 1944) . 

There i s also the c o n s t i t u t i o n a l l i m i t a t i o n on the 

power of the s t a t e to impair the o b l i g a t i o n s of c o n t r a c t s , 

contained i n A r t i c l e I I , Section 19, of the C o n s t i t u t i o n of 

New Mexico, and i n Section 10, A r t i c l e I of the C o n s t i t u t i o n 

of the United States. 

A d d i t i o n a l l y , there i s the matter of c o n s t i t u 

t i o n a l l y p r o t e c t e d due process of law under A r t i c l e I I , 

Section 18 of the New Mexico C o n s t i t u t i o n , and the Four

teenth Amendment to the C o n s t i t u t i o n of the United States, 

having to do w i t h the s u f f i c i e n c y of n o t i c e given to those 

thousands of persons i n i n t e r e s t i n the proposed u n i t . 

Amoco's a p p l i c a t i o n s and notices given under Section 70-2-7, 

N.M.S.A., 1978, can but suggest t h a t the Commission was to 

e i t h e r approve or disapprove of the contract as w r i t t e n . 

Without any a d d i t i o n a l n o t i c e t o i n t e r e s t e d p a r t i e s , on 

re-hearing, the Commission a c t u a l l y .neither approved nor 
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disapproved the c o n t r a c t , but, instead, took upon i t s e l f the 

power t o r e - w r i t e the contract without a u t h o r i z a t i o n of the 

p a r t i e s t o the c o n t r a c t . Procedural due process of law 

s u r e l y requires t h a t before such can become e f f e c t i v e , f a i r 

n o t i c e , perhaps n o t i c e of a hearing to show cause, should be 

adequately have been given. See Anderson National Bank of 

Luckett, 321 U. S. 233, 88 L. Ed. 692, 64 S. Ct. 599 (1944); 

2 Am. Jur. 2d, A d m i n i s t r a t i v e Law, Section 353, Pages 

166-267. 

Then there i s the matter of mandatory i n j u n c t i o n , 

t h a t i s one r e q u i r i n g p o s i t i v e , a f f i r m a t i v e a c t i o n , as d i s 

t i n g u i s h e d from a p r o h i b i t o r y i n j u n c t i o n r e q u i r i n g re

s t r a i n t , e s p e c i a l l y by a quasi l e g i s l a t i v e body, such as the 

Commission. For some good reason, courts have always f e l t 

themselves compelled to r e f r a i n from i s s u i n g mandatory 

i n j u n c t i o n s unless the court has a b s o l u t e l y no other a l t e r 

n a t i v e . See 42 Am. Jur. 2d, I n j u n c t i o n s , 745-755. Surely, 

such good reason d i c t a t e s t h a t quasi l e g i s l a t i v e bodies 

should l e g a l l y be held to s i m i l a r r e s t r a i n t and d i s c i p l i n e , 

to exercise such only when there i s no other a v a i l a b l e , ade

quate remedy to avoid i r r e p a r a b l e i n j u r y t o the i n t e r e s t s 

the Commission i s charged to p r o t e c t . Not the l e a s t of the 

remedies t h a t the Commission had before i t was to disapprove 

the proposed u n i t agreement, without p r e j u d i c e , on f i n d i n g s 

t h a t : 

1. The agreement of the p a r t i e s must 
include formulae f o r sharing of 
p r o d u c t i o n from the u n i t area which 
would recognize r e l a t i v e value of 
each t r a c t w i t h i n some, reasonable 
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l e n g t h of time a f t e r the develop
ment of a d d i t i o n a l f a c t s , on addi
t i o n a l approval, or expressly 
a p p o i n t i n g the Commission, from 
time t o time, to r e - w r i t e or apply 
the formulae of sharing so t h a t the 
same would be bindi n g on a l l par
t i e s whose i n t e r e s t s are bound to 
the Contract. 

2. The agreement must provide t h a t 
i m p l i e d covenants of o i l and gas 
leases p e r t a i n i n g to reasonable 
development, p r o t e c t i o n against 
drainage through o f f s e t s , and f a i r 
marketing of gas, w i l l be made 
ap p l i c a b l e to u n i t operations. 

3. Each separate r e s e r v o i r should be 
t r e a t e d as the subject of a sepa
r a t e u n i t agreement among those 
having i n t e r e s t s i n each p a r t i c u l a r 
r e s e r v o i r . 

4. The agreement must e l i m i n a t e auth
o r i t y f o r s e l f d e a l i n g to adversely 
a f f e c t other p a r t i e s to the agree
ment . 

5. The u n i t agreement must provide en
forceable sanctions i f the contrac
t u a l p r o v i s i o n s i n which the Com
mission should be i n t e r e s t e d are 
not t i m e l y complied w i t h . 

6. The u n i t agreement must be made to 
contain such other p r o v i s i o n s and 
a u t h o r i z a t i o n s as the Commission, 
i n i t s e x p e r t i s e , can foresee as 
being things t h a t i t might r e q u i r e 
i n the f u t u r e , not the le a s t of 
which are contained i n the New 
Mexico S t a t u t o r y U n i t i z a t i o n Act. 

To send Amoco back f o r a d d i t i o n a l agreements to 

p r o t e c t the v a l i d i n t e r e s t s of the State and the i n t e r e s t s 

of those whom Amoco serves as operator, i n c l u d i n g r o y a l t y 

and other non-working i n t e r e s t owners, might create some 

work and problems f o r Amoco before i t gets what i t wants and 

should have, but such i s nothing i n a b i l l i o n d o l l a r plus 
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p r o j e c t w i t h g i g a n t i c b e n e f i t s f o r Amoco i n u n i t i z a t i o n . 

Otherwise the p r o j e c t hangs on e n t i r e l y dubious, tenuous, 

u n f a m i l i a r and a l i e n powers of the Commission, and an i n 

f i n i t e number of a d d i t i o n a l l a w s u i t s . 

I n the f i n a l anaysis, the u n i t agreement i s , i n 

f a c t , a c o n t r a c t . I t i s a solemn and bi n d i n g o b l i g a t i o n 

between and among the p a r t i e s t h e r e t o which can only be set 

aside by the p a r t i e s t h e r e t o , unless the p a r t i e s to the 

contract have otherwise consented, e i t h e r i n the contract 

i t s e l f or some other agreement. 17 Am. Jur. 2d, Contracts, 

Section 458. 

I t also needs to be asked how the Commission, 

under e x i s t i n g s t a t u t e s , i n c l u d i n g a p p r o p r i a t i o n s t a t u t e s , 

i s to go about the process of deciding what i t should a f f i r 

m a t i v ely order or r e - w r i t e i n a p r o j e c t using b i l l i o n d o l l a r 

f i g u r e s . Substantive due process would seem to r e q u i r e t h a t 

i t s decisions be based on reason. Reason depends on f a c t s 

discerned. Facts i n t u r n , depend on evidence presented. 

Evidence t o e s t a b l i s h t r u t h requires discovery and meaning

f u l discovery processes, and somebody to go about gathering 

evidence and presenting the same i n a s t a t e of advanced 

p r e p a r a t i o n , and the expenditure of large sums of money i n 

the process. The e x i s t i n g s t a t u t e s a f f o r d no discovery 

procedures f o r the Commission or processes to a i d i n t e r e s t e d 

p a r t i e s i n gathering evidence i n the possession of adverse 

p a r t i e s , or i n behalf of the Commission. No one, i n c l u d i n g 

Amoco, can be expected on i t s own to prosecute i t s e l f i n any 

meaningful way. Cross-examination of .Amoco witnesses w i t h -
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out pre-discovered f a c t s i n hand i s hardly productive of the 

whole t r u t h . The L e g i s l a t u r e has never had occasion t o 

appropriate funds f o r Commission use i n a f f i r m a t i v e l y manag

in g or d i r e c t i n g o i l and gas operations. Proceedings t o 

order a f f i r m a t i v e a c t i o n and to r e - w r i t e Contracts i s es

s e n t i a l l y adversary i n nature, at l e a s t i f f u l l t r u t h i s t o 

be known w i t h reasonable c e r t a i n t y . Thus, the Commission, 

w i t h the exercise of i t s alleged reserved powers, casts 

i t s e l f i n a managerial r o l e , an i n v e s t i g a t o r y r o l e , then a 

p r o s e c u t o r i a l r o l e , and u l t i m a t e l y i n the d e c i s i o n making 

r o l e . I f the czar r o l e , which the Commission assumes f o r 

i t s e l f , seems a l i e n , the assumed r o l e of prosecutor, j u r y 

and c o u r t , a l l i n one, should seem even more f o r e i g n . I f 

the New Mexico L e g i s l a t u r e or the Governor of New Mexico 

refuses to have the State pay the O i l and Gas Conservation 

Commission to act as overseer to compel a f f i r m a t i v e a c t i o n 

and t o undertake the vast r e s e r v o i r analyses required t o 

p r o t e c t c o r r e l a t i v e r i g h t s , to be able to know how to r e v i s e 

the c o n t r a c t , where w i l l everyone be i n s o f a r as t h i s u n i t 

agreement i s concerned? Appellants express the fear t h a t 

they w i l l be subject to a demonstrably d e f i c i e n t agreement 

w i t h no remedy and the State's v a l i d i n t e r e s t s i n i t s one 

major deposit of carbon dioxide w i l l e s s e n t i a l l y be depen

dent upon the s e l f - c e n t e r e d aims and o b j e c t i v e s of the 68% 

owner of the u n i t . I f the landowners, such as Appellants, 

are going t o have t o be the prosecutors, how, i t f a i r l y may 

be asked, under e x i s t i n g s t a t u t e s governing proceedings 

before the Commission, are they going to become seized and 
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possessed of the necessary evidence to present to the Com

mission, assuming they could a f f o r d to do so, i f Amoco i s n ' t 

w i l l i n g t o f u r n i s h the data? The Commission has provided 

what at f i r s t glance might appear to be an a t t r a c t i v e means 

of c u r i n g the obvious d e f i c i e n c i e s i n the proposed Unit 

Agreement. I n r e a l i t y , i t provides no v i a b l e and enduring 

means at a l l . The most learned experts have to have f a c t s 

and to be able t o o b t a i n such f a c t s to reach any meaningful 

conclusions. 

CONCLUSION 

I t i s one t h i n g to exercise p o l i c e powers to 

e f f e c t conservation of n a t u r a l resources by making ru l e s and 

re g u l a t i o n s and en f o r c i n g the same to p r o h i b i t undesirable 

acts. I t i s yet another t h i n g f o r the policeman i n a d d i t i o n 

to h i s other d u t i e s , to a f f i r m a t i v e l y manage and d i r e c t 

business a f f a i r s . Appellants are not prepared to say t h a t 

there never w i l l be circumstances when the policeman may 

compel a f f i r m a t i v e acts. But, Appellants do submit t h a t such 

can be only i n the most d i r e and compelling circumstances, 

and as a l a s t r e s o r t e f f o r t to prevent the occurrence of 

i r r e p a r a b l e , m a t e r i a l harm or i n j u r y which cannot be averted 

i n any other reasonable way. The Commission i n t h i s case 

acted only on the premise t h a t i t has such a f f i r m a t i v e 

power, i n the jaws of serious l e g a l and c o n s t i t u t i o n a l 

impediments, on a record t h a t barely develops the f a c t s , 

r a t h e r than adopt worthy a l t e r n a t i v e s t h a t are eminently 
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p r a c t i c a l and e f f e c t i v e . Because the Commission Order r e s t s 

on a basic premise t h a t i t has such powers, the Order should 

not stand, unless the basic premise on which i t i s founded 

stands. I n j u d i c i a l review, i t has been said over and over 

again t h a t c o n s t i t u t i o n a l issues should not be decided on 

less than f u l l y developed f a c t u a l records and then only i f 

there i s no reasonable means of avoiding the c o n s t i t u t i o n a l 

issues. I n t h i s case, one such means i s to hold t h a t since 

the Commission could not create t h i s u n i t due to lack of 

s t a t u t o r y a u t h o r i t y , n e i t h e r has i t the power to r e - w r i t e 

the c o ntract even to c o r r e c t i t s gross d e f i c i e n c i e s . The 

Commission having acted on a f a l s e premise, the order should 

be set aside, without p r e j u d i c e , thereby leaving i t to the 

proponents to remedy the defects of the agreement before 

presenting a p r o p e r l y revised contract to the Commission f o r 

i t s approval. Another tack would be to j u d i c i a l l y i n t e r p r e t 

and hold the order to be merely a p r e l i m i n a r y approval which 

only becomes the approval r e q u i r e d i n the contract a f t e r the 

impediments of the contract are cured by the p a r t i e s to the 

c o n t r a c t , thereby rendering moot the order i n t h i s case. 

Otherwise, i t would appear to be necessary to 

decide the C o n s t i t u t i o n a l issues. To decide such i n favor 

of the Commission order i s t o confirm powers t h a t no o i l and 

gas r e g u l a t o r y agency has ever claimed f o r i t s e l f , and which 

subjects the ownership of p r i v a t e property to here t o f o r e 

unheard of and never exercised governmental powers, only to 

uphold a g l a r i n g l y d e f i c i e n t and over-reaching agreement 

which should have been cured before it.was ever presented to 
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the Commission i n the f i r s t place. Put another way, as a 

matter of precedent, the Commission's way i s too tough and 

too expensive a way to remedy the defects of the u n i t i z a t i o n 

agreement. 

Appellants have no q u a r r e l w i t h the concept of 

u n i t i z a t i o n under a proper u n i t i z a t i o n agreement which w i l l 

prevent waste and a f f o r d e f f i c i e n t o peration, but which w i l l 

also reasonably guarantee now and i n the f u t u r e the protec

t i o n of c o r r e l a t i v e r i g h t s of a l l p a r t i e s at i n t e r e s t as the 

knowledge becomes more c e r t a i n . Agreements t h a t become 

e f f e c t i v e are mutual agreements t h a t are seldom d i c t a t e d 

from but one s e l f - c e n t e r e d p o i n t of view. I f Amoco Produc

t i o n Company wants the Bravo Dome area u n i t i z e d and the 

b e n e f i t s t o i t s e l f of u n i t i z a t i o n , l e t i t f i r s t devise 

formulae t o be applied i n the f u t u r e when more f a c t s are 

known to determine f a i r sharing arrangements, which preserve 

the p r o t e c t i o n of i m p l i e d covenants of o i l and gas leases as 

app l i e d to the u n i t i z e d area and which eliminates the time 

recognized e v i l of s e l f - d e a l i n g as determinative of the 

r i g h t s of others. I f Amoco Production Company wants t o 

enlarge the servitudes and t o claim new r i g h t s i n surface 

estates and water from those who own both mineral and sur

face estates, l e t the agreement at le a s t include a f a i r 

means of compensating f o r the r e s u l t i n g r e d u c t i o n i n value 

of the surface estates. Put another way, Amoco Production 

Company needs f i r s t t o come up w i t h a f a i r agreement t h a t 

allows f o r checks and balances on an otherwise v i r t u a l l y 

u n f e t t e r e d c o n t r o l over more than of a m i l l i o n acres of land 
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and the State of New Mexico's one great carbon dioxide 

deposit. 
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APPELLANTS' REPLY BRIEF 

Appellants r e p l y t o the Answer B r i e f s f i l e d i n 

behalf of Amoco Production Company and the O i l Conservation 

Commission, to r e s p e c t f u l l y submit. 

Continental O i l Company v. O i l Conservation Com

mission 70 N.M., 310, 373 P. 2d 809 (N.M. Sup. Ct., 1962) 

teaches t h a t the duty and a u t h o r i t y of the O i l Conservation 

Commission i s t o prevent waste and to p r o t e c t c o r r e l a t i v e 

r i g h t s , and t h a t t o p r o t e c t c o r r e l a t i v e r i g h t s i t i s f i r s t 

necessary to know what the c o r r e l a t i v e r i g h t s are th a t are 

to be prot e c t e d . I t also teaches t h a t the f i n d i n g s of the 

Commission must be adequate to reveal how i t reaches con

clusions t h a t waste w i l l be prevented and c o r r e l a t i v e r i g h t s 

p r o t e c t e d , to enable the courts to j u d i c i a l l y review the 

Commission's f i n d i n g s and orders. 

El Paso Natural Gas Company v. O i l Conserva

t i o n Commission, 76 N.M. 268, 414 P. 2d 496 (N.M. Sup. Ct. , 

1966) explains and c l a r i f i e s the type of f i n d i n g s t h a t the 

Commission must make to support i t s orders. 

Also learned from these two cases i s th a t preven

t i o n of waste and p r o t e c t i o n of c o r r e l a t i v e r i g h t s are the 

sum and substance of the Commission's f u n c t i o n s , duties and 

a u t h o r i t y , and t h a t i t i s not the Commission's f u n c t i o n to 

weigh business r i s k s or to otherwise act i n a p r o p r i e t a r y 

capacity. 

C o r r e l a t i v e r i g h t s are a f u n c t i o n of " r e l a t i v e 

value" of the t r a c t s making up the whole. I n the S t a t u t o r y 

U n i t i z a t i o n Act (Section 70-7-1 through 70-7-21, N.M.S.A. 

1978) the L e g i s l a t u r e has recognized t h i s by d e f i n i n g 

" r e l a t i v e value" i n Section 70-7-3J as f o l l o w s : 



J. " r e l a t i v e value" means the value of 
each separately owned t r a c t f o r o i l and 
gas purposes and i t s c o n t r i b u t i n g value 
to the u n i t i n r e l a t i o n to l i k e values 
of other t r a c t s i n the u n i t , t a k i n g i n t o 
account acreage, the q u a n t i t y of o i l and 
gas recoverable therefrom, l o c a t i o n on 
s t r u c t u r e , i t s probable p r o d u c t i v i t y of 
o i l and gas i n the absence of u n i t 
operations, the burden of operation t o 
which the t r a c t w i l l or i s l i k e to be 
subjected, or so many of said f a c t o r s , 
or such other p e r t i n e n t engineering, 
g e o l o g i c a l , operating or p r i c i n g fac
t o r s , as may be reasonably susceptible 
of d etermination." 

I n Grace v. O i l Conservation Commission, 87 N.M. 

205, 531 P. 2d 939 (N.M. Sup. Ct., 1975), a case a t t a c k i n g a 

gas p r o r a t i o n formula i n an undeveloped f i e l d , i n which at 

the time i t was impossible to determine the sum of the 

r e l a t i v e values, much less the p a r t s , the Court recognized 

t h a t the Commission i n devi s i n g a p r o r a t i o n formula f o r the 

e x i s t i n g w e l l s could put c o r r e l a t i v e r i g h t s on the back 

burner, so to speak, pending the development of a d d i t i o n a l 

data by which i t might devise enduring p r o r a t i o n formulae. 

We be l i e v e t h a t the Commission's a c t i o n on rehearing has as 

i t s basic premise the Grace case theory t h a t the Commission 

may defer p r o t e c t i o n of c o r r e l a t i v e r i g h t s pending the 

development of a d d i t i o n a l data. The Commission, however, 

f a i l e d to recognize the very s u b s t a n t i a l d i f f e r e n c e between 

a p r o r a t i o n formula order t h a t i t can change as many times 

as i t deems app r o p r i a t e , and an act which approves forever 

an inept sharing arrangement of a d e f e c t i v e u n i t i z a t i o n 

agreement. The Grace case does not stand f o r the proposi

t i o n t h a t the Commission can leave c o r r e l a t i v e r i g h t s 

stranded f o r e v e r . 

There i s nothing i n the law of New Mexico t h a t 

requires u n i t i z a t i o n agreements t o be approved by the 
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Commission, though there i s a u t h o r i t y i n a Rule of the 

Commissioner of Public Lands t h a t he may seek the advice and 

counsel of the Commission i n o i l and gas matters. This 

p a r t i c u l a r U n i t i z a t i o n Agreement, however, does provide as a 

c o n d i t i o n precedent to the Agreement's ever becoming e f f e c 

t i v e t h a t the Commission approve the Agreement. The only 

d i s c e r n i b l e reason f o r i n c l u d i n g t h i s p r e r e q u i s i t e i n t h i s 

U n i t i z a t i o n Agreement was t o a f f o r d assurances to the 

mult i t u d e s of a f f e c t e d i n t e r e s t owners i n the m i l l i o n plus 

acres of land t h a t the Agreement would, i n f a c t , p r o t e c t 

t h e i r respective c o r r e l a t i v e r i g h t s i n the sharing arrange

ment. I f i t doesn't measure up, the Commission would not 

approve i t since h a l f of the Commission's f u n c t i o n i s to 

pr o t e c t c o r r e l a t i v e r i g h t s while preventing waste of n a t u r a l 

resources. 

On o r i g i n a l hearing, the Commission p e r f u n c t o r i l y 

found t h a t the proposed U n i t i z a t i o n Agreement w i l l prevent 

waste and p r o t e c t c o r r e l a t i v e r i g h t s and, accordingly, ap

proved the U n i t i z a t i o n Agreement. Appellants, on rehearing, 

challenged the Findings and Order both w i t h respect to waste 

preven t i o n and c o r r e l a t i v e r i g h t s p r o t e c t i o n , urging t h a t 

the approval was premature. On rehearing, the Commission 

found t h a t there was i n s u f f i c i e n t data to permit of the 

pr e s e n t a t i o n of the evidence or the f i n d i n g t h a t the U n i t i 

z a t i o n Agreement provides f o r the long term development of 

the Unit Area i n a method which w i l l prevent waste and which 

i s f a i r to the owners of i n t e r e s t s , and t h a t f u r t h e r devel

opment w i l l provide the data upon which such determination 

would, from time t o time, be made. (Findings 25, 26 and 27; 

Tr. 37). While being candid about the "long term", the 

Commission s t i l l made no f i n d i n g s about how i t believed 
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waste could be prevented and c o r r e l a t i v e r i g h t s p r o t e c t e d i n 

e i t h e r the long term or the short term. Neither d i d i t 

suggest t h a t i n the absence of u n i t i z a t i o n , i t would be 

incapable of preventing waste pending the development of 

adequate data, by i t s t r a d i t i o n a l r u l e making and order 

f u n c t i o n s which have served i t w e l l f o r more than f o r t y - f i v e 

years i n deal i n g w i t h a l l of the o i l and gas f i e l d s of New 

Mexico, u n i t i z e d and u n u n i t i z e d . 

I n the apparent b e l i e f t h a t i t could i n the f u t u r e 

r e w r i t e the U n i t i z a t i o n Agreement f o r the i n t e r e s t e d par

t i e s , and impose a f f i r m a t i v e d u t i e s and sanctions which were 

omitted from the U n i t i z a t i o n Agreement, the Commission again 

approved the U n i t i z a t i o n Agreement to thereby s a t i s f y the 

p r e r e q u i s i t e c o n d i t i o n to i t s becoming an agreement bin d i n g 

on the p a r t i e s whose i n t e r e s t s had been committed t h e r e t o by 

whatever means. 

Undoubtedly u n i t i z a t i o n under a proper agreement, 

at a proper time, and at a proper place, allows e f f i c i e n c i e s 

t h a t are desired and d e s i r a b l e by a l l . An improvident 

U n i t i z a t i o n Agreement at the wrong time and at the wrong 

place i s c e r t a i n l y w i t h i n the powers of competent i n t e r e s t e d 

p a r t i e s t o implement without the stamp of approval of the 

O i l Conservation Commission. I n t h i s case, however, i n v o l v 

i n g an immensely complicated set of f a c t s and circumstances, 

a l l i n t e r e s t e d p a r t i e s were given the absolute assurance 

th a t the agreement would never become e f f e c t i v e unless i t 

was approved a designated governmental agency whose only 

f u n c t i o n i s t o prevent waste and t o p r o t e c t c o r r e l a t i v e 

r i g h t s . As matters now stand, no one, i n c l u d i n g the Commis

si o n , can t e l l whether the agreement w i l l e i t h e r prevent 
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waste or p r o t e c t c o r r e l a t i v e r i g h t s . The i n d i c a t i o n s of 

record are t h a t i t cannot and w i l l not do e i t h e r . 

Appellants submit t h a t under these circumstances 

the Commission could only l a w f u l l y deny approval of the 

Agreement u n t i l i t could, based on competent evidence, give 

the u n i t i z a t i o n i t s stamp of approval as to prevention of 

waste and p r o t e c t i o n of c o r r e l a t i v e r i g h t s . I f the propo

nents of u n i t i z a t i o n want u n i t i z a t i o n e a r l i e r , they should 

devise an agreement t h a t e l i m i n a t e s the d e f i c i e n c i e s of the 

present agreement to include formulae f o r sharing produc

t i o n from time t o time which w i l l p r o t e c t c o r r e l a t i v e r i g h t s 

i n the f u t u r e and which w i l l assure prevention of waste, 

i n c l u d i n g economic waste from underdevelopment. I n the 

a l t e r n a t i v e , the proponents should u n i t i z e by an agreement 

t h a t does not r e q u i r e Commission approval and which i s not 

ad v e r t i s e d as r e q u i r i n g such, so t h a t those who wish to do 

so may shoot craps w i t h t h e i r r e l a t i v e values. From the 

e x h i b i t s before the Commission and from the testimony before 

the Commission, i t can r e a d i l y be seen t h a t owners of 

numerous t r a c t s would want to share on an equal acreage 

basis t h e i r holdings w i t h those owning m a t e r i a l l y greater 

r e l a t i v e values. But i f the Commission's seal of approval 

continues t o be needed, as a matter of law the agreement 

must measure up i n terms of p r e v e n t i o n of waste, i n a l l i t s 

aspects, and the p r o t e c t i o n of c o r r e l a t i v e r i g h t s . I n the 

meantime, the Commission can prevent waste by i t s adoption 

of f i e l d r u l e s and orders adopted j u s t as i t has h i s t o r i c a l 

l y done. 

C a l l i n g the U n i t i z a t i o n Agreement " v o l u n t a r y " and 

" e x p l o r a t o r y " , w h i l e at the same time invoking Commission 
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approval as a c o n d i t i o n precedent, adds nothing to the 

proper considerations involved i n t h i s case. 

That the Commissioner of Public Lands w i t h h i s 

s u b s t a n t i a l and s t r a t e g i c a l l y located spread of u n i t miner

als throughout the area chooses as a matter of good business 

to play the averages does not a l l e v i a t e the necessity f o r 

the Commission to be able to t e l l how the U n i t i z a t i o n 

Agreement w i l l prevent waste and p r o t e c t c o r r e l a t i v e r i g h t s , 

and r e l i e v e the Commission of i t s d u t i e s p e r t a i n i n g t h e r e t o . 

That the f e d e r a l government w i t h i t s spread of minerals 

located as they are has chosen t o r a t i f y r e l i e v e s the 

Commission of no duty or r e s p o n s i b i l i t y . 

That i n d i v i d u a l t r a c t owners without the a b i l i t y 

to play the averages may have r a t i f i e d an agreement t h a t 

r e q u i r e the Commission's Seal of Approval does not lessen 

the l e g a l d u t i e s imposed by law upon the Commission. That 

marginal owners would p r e f e r to share i n the high r e l a t i v e 

value t r a c t s , i f anything, only adds to the onus of govern

mental r e s p o n s i b i l i t i e s once assumed. 

That the Commission may consider i t f a i r as a 

business p r o p o s i t i o n f o r owners t o wager on an equal acreage 

formula and on the p o s s i b i l i t i e s of economic waste i s not an 

equivalent to the mandatory c o r r e l a t i v e r i g h t s f i n d i n g 

r e q u i r e d and expected of the Commission. " F a i r " i s not, on 

t h i s meager record and lack of data, something t h a t any body 

of humans can d i s c e r n w i t h any accuracy. 

When the Commission, on rehearing, acceded to the 

view t h a t i t cannot yet t e l l how the U n i t i z a t i o n Agreement 

w i l l prevent waste and p r o t e c t c o r r e l a t i v e r i g h t s , i t became 
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incumbent upon i t t o decline approval, without p r e j u d i c e t o 

f u r t h e r u n i t i z a t i o n e f f o r t s . 

R e s p e c t f u l l y submitted, 

Kerr, F i t z - G e r a l d & Kerr 
P.O. Drawer 511 
Midland, Texas 79702 
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THE COURT: I must f i r s t apologize f o r the lack of f o r m a l i t y . 

I t has been one of those mornings t h i s morning. I see Miss 

Albarez i s here as the co u r t r e p o r t e r . 

This matter i s s t y l e d Robert Casados, et a l . , as 

P l a i n t i f f s versus the O i l Conservation Commission, e t a l . 

This i s a consolidated case i n v o l v i n g various cases which are 

now designated as Taos County Cause 81-176. As I ask whether' 

or not the P l a i n t i f f s and the Defendants i n t h i s case are 

ready, I w i l l ask t h a t each of the attorneys here s t a t e your 

name and who you represent i n t h i s cause. : 

Beginning w i t h the P l a i n t i f f s , I w i l l ask i f the 

P l a i n t i f f s are ready. 

MR. CARROLL: Your Honor, my name i s Ernest C a r r o l l . I represent 

the P l a i n t i f f s . I am associated w i t h B i l l Kerr of Kerr, 
i 

F i t z - G e r a l d & Kerr of .Midland, Texas. With the Court's 

permission, Mr. Kerr w i l l present the P l a i n t i f f s ' s:.de of 

argument i n today's hearing. We are ready f o r t r i a L . 

THE COURT: Whom do you represent, s i r ? 

MR. CARROLL: We represent the P l a i n t i f f s from the Casados group. 

THE COURT: This i s what I am asking you, Mr. C a r r o l l , i s i f 

you can designate your p a r t i e s as P l a i n t i f f s . 

MR. CARROLL: Your Honor, a l l of the P l a i n t i f f s are represented 

by Mr. Kerr and myself. 

THE COURT: A l l r i g h t , s i r . 

Are the Defendants ready? 



MR. PEARCE: Your Honor, I am W. Perry Pearce appearing on 

behalf of New Mexico O i l Conservation Commission i n t h i s 

matter. 

THE COURT: A l l r i g h t , Mr. Pearce. 

MR. CARR: May i t please the Court, I am W i l l i a m F. Carr w i t h 

the law f i r m of Campbell, Byrd & Black. We represent AMOCO, 

and I am appearing today i n a s s o c i a t i o n w i t h Tom B. Conney, 

J r . , an a t t o r n e y w i t h AMOCO, a member of the Texas Bar. 

MR. KELLAHIN: Your Honor, I am Tom K e l l a h i n from Santa Fe, New 

Mexico, appearing i n a s s o c i a t i o n w i t h Miss Wyn Dee Eaker, a 

member of the Oklahoma Bar, and repre s e n t i n g Amerada Hess | 

Corporation. I n a d d i t i o n , Your Honor, I represent C i t i e s 

Service Company. 

MR. HALL: Your Honor, my name i s J. Scott H a l l . I am 

Special A s s i s t a n t Attorney General rep r e s e n t i n g the Intervenor 

i n t h i s case, the Commissioner of Public Lands. 

THE COURT: A l l r i g h t , Mr. H a l l . 

MR. HALL: We are ready. 

THE COURT: I s there any other person who i s appearing on be

h a l f of or i n r e p r e s e n t a t i o n of any other p a r t y , whether 

P l a i n t i f f or Defendant i n t h i s matter, and who has not yet • 

been i n d i c a t e d ? 

F i r s t , as an a d m i n i s t r a t i v e matter, gentlemen, 

speaking t o Messrs. Pearce, K e l l a h i n and H a l l , I must ask i f 

t h e r e i s any o b j e c t i o n t o be rai s e d t o the r e p r e s e n t a t i o n of 



the p a r t i e s here by Counsel not a member of the New Mexico Bar 

I understand t h a t Mr. Conney and Ms. Baker are members of the 

bars of other s t a t e s and are appearing here a t the request 

of various members of the Nev; Mexico Bar t o represent p a r t i e s 

i n t h i s a c t i o n . I w i l l ask them s p e c i f i c a l l y i f there i s any 

o b j e c t i o n on the p a r t of any p a r t y t o the r e p r e s e n t a t i o n by 

those a t t o r n e y s . 

Beginning w i t h you, Mr. C a r r o l l . Is there any 

o b j e c t i o n , s i r ? 

MR. CARROLL: None on behalf of the P l a i n t i f f s , Your Honor. 

MR. PEARCE: None on behalf of the O i l Conservation Commission. 

MR. CARR: None on behalf of AMOCO. 

MR. KELLAHIN: None on our b e h a l f . 

MR. HALL: The I n t e r v e n o r has no o b j e c t i o n s . i 

: THE COURT: Thank you. 

Mr. Kerr, are you ready, s i r ? 

MR. KERR: Yes. 

May i t please the Court. This case i s a d i r e c t 

a t t a c k by appeal from an order entered by the O i l Conservation 

; Commission on rehearing of t h i s matter as i t appeared before 

'! them l a s t year. I t i s a s t a t u t o r y appeal. I t i s on the 

record made before the Commission, as I understand i t , so 

ther e i s no a d d i t i o n a l testimony or evidence t o be admitted 

at t h i s hearing. The issue i n v o l e d and the a t t a c k i s upon 

the order approving the Bravo Dome Unit or the proposed 
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Bravo Dome Carbon Dioxide Gas Unit Agreement by the O i l 

Conservation Commission. The manner i n which i t was done i n 

i t s order entered i n the rehearing before t h i s body, to give 

a l i t t l e background -- I am not too sure to what degree the 

Court may have t h i s -- but 1 t h i n k , i f I may, I w i l l j u s t 

proceed l i k e the Court had no p a r t i c u l a r p r i o r knowledge of 

the matter from the record. 

THE COURT: Proceed w i t h your argument, Mr. Kerr. 

MR. KERR: The agreement i n que s t i o n , the proposed Bravo Dome 

Carbon Dioxide Agreement i s a u n i t i z a t i o n agreement which 

i n v o l v e s as many as perhaps 1,174,000 acres of land, more or 

l e s s , i n three counties i n northern New Mexico. I t has a 

de l i n e a t e d l i m i t by i d e n t i f i a b l e marks on the map or on the 

ground. I t c o n s i s t s of perhaps 1550 d i f f e r e n t t r a c t s of 

land, many of which are. covered by our o i l and gas lease or 

most, perhaps, of which are covered by the o i l and gas lease. 

I n the breakup of the ownership of land, I be l i e v e 291,000 

acres belongs t o the State through i t s Commissioner of 

Public Lands. About 90,000, perhaps, belongs to the United 

States, and the balance belongs t o fee land owners. The 

Unit Agreement would p u r p o r t t o take the various leases 

covering those various t r a c t s of land and amalgamate them i n 

a u n i t t o be operated and managed as though i t were one la r g e 

lease. I n t h i s U n i t Agreement, i n e f f e c t , the surface 

easements, and so f o r t h , f o r the use of the surface t o 



develop the carbon d i o x i d e i n the tub formation underneath 

t h a t land, the only i n t e r v a l underneath t h a t land t h a t i s 

purported t o be u n i t i z e d by t h i s Agreement, t h a t would be 

made i n t o one la r g e u n i t or one large t r a c t of land t o be 

developed as though i t were under one lease. 

I n the Unit Agreement i t s e l f , i t purports t o modify. 
i 

the terms of the e x i s t i n g leases on those 1550 t r a c t s , more j 
i 

or l e s s , t o whatever extent i s re q u i r e d t o make them uniform 

w i t h the terms of the Unit Agreement. Among the p r o v i s i o n s 

of the U n i t Agreement, i n a d d i t i o n to the m o d i f i c a t i o n of 

the e x i s t i n g leases, are the p r o v i s i o n s t h a t i t w i l l waive ; 

any i m p l i e d covenants of the leases themselves. As the 

Court may be aware i n the making of an o i l and gas lease, the 

normal s i t u a t i o n i s not every agreement i s expressed i n the i 

leases themselves because of the r e l i a n c e upon the s e l f -

i n t e r e s t of the lessee to take care of the i n t e r e s t s of the 

le s s o r . Among those i m p l i e d covenants t h a t would normally 

e x i s t i n an o i l and gas lease and which t h i s Unit Agreement 

would p u r p o r t t o e l i m i n a t e would be the i m p l i e d covenants 

t o d r i l l o f f s e t w e l l s i f the lease does not s p e c i f i c a l l y 

deal w i t h t h a t s u b j e c t , the i m p l i e d covenant t o reasonably | 

develop the f i e l d or the n a t u r a l resource subject t o the 

lease, and the i m p l i e d covenant t o market f a i r l y the gas 

pr o d u c t i o n t h a t i s obtained from t h a t lease. 

Most of the leases i n gas, as Your Honor may be 
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aware, normally do not take i n kind gas, but normally those 

are p a i d on a d o l l a r based on the market value a t the wellhead 

of the gas; whereas, o i l i s g e n e r a l l y one t h a t i s taken i n 

k i n d or sold by the r o y a l t y owner or landowner h i m s e l f . I n 

the U n i t Agreement, the p r o v i s i o n was expressly made t h a t 

the sharing arrangement would be by t r a c t s , so t h a t of the 

1550-odd t r a c t s , they comprise the Unit as i t i s f i n a l l y 

formed, or whatever t h a t number would be out of t h a t number, 

and t h a t each acre would be equal i n every respect t o each 

othe r acre d u r i n g the f i r s t 15 t o 20 years of the existence 

of t h i s U n i t . 

At the end of 15 t o 20 years, the Unit operator, 

w i t h the approval of the Commissioner of Public Lands, I 

b e l i e v e , has the power, and perhaps the duty, under the U n i t 

Agreement t o e l i m i n a t e .the nonproductive acres. The method 
i 

of doing t h a t , of e l i m i n a t i n g nonproductive acres from the 

U n i t , t h a t i s by determining whether there i s any tub s e c t i o n 

t h a t c o r r e l a t e s t o anything else t h a t i s pr o d u c t i v e . I t 

doesn't mean t h a t i t i s p r o d u c t i v e . I t does not mean t h a t i t 

i s not water bearing. I t does not mean t h a t i t w i l l ever 
i 

produce or t h a t i t w i l l produce more or l e s s . I t j u s t means • 

t h a t a t a l l times those acres t h a t are i n the Unit w i l l be 

t r e a t e d as equals i n every respect f o r the purpose of sharing 

p r o d u c t i o n from the Unit Area. 

I n the evidence presented a t the f i r s t hearing 
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before the Commission which, I b e l i e v e , a l l of which i s 

before the Court, there was testimony from the e x h i b i t s and 

e x p l a i n i n g the e x h i b i t s , a t the time of t h a t hearing there 

had been approximately, I b e l i e v e , 42 w e l l s d r i l l e d i n the 

Unit Area; t h a t under the r u l e s and r e g u l a t i o n s of the O i l 

Conservation Commission, a p r o r a t i o n or a spacing u n i t would j 

c o n s i s t of 160 acres. This i s one of those areas t h a t the j 

Commission c e r t a i n l y has i n i t s power, as f a c t s develop, t o 

change t h e i r mind i f i t develops t h a t they were e i t h e r too 

conservative or i f they overestimated the a b i l i t y of a w e l l 

t o d r a i n t h a t number of acres. Based on 1,174,000 acres, j 

i t i s 160 acres per w e l l . That would be approximately 7300 

w e l l s t h a t would be r e q u i r e d t o d r i l l t h i s t o d e n s i t y . 

At the time of the hearing, approximately 42 had j 
i 

been d r i l l e d . Most of those, or many of those, a t l e a s t , had 

not even been completed, and almost none of them had been 

t e s t e d . But the r e was proof before the Commission t h a t some 

of those are what they c a l l wet w e l l s . While they had the 

tub s e c t i o n , they were not capable of producing carbon • 

d i o x i d e because of the water content. I n e f f e c t , they would ; 

not be able t o produce carbon d i o x i d e . j 
i 

I n those e x h i b i t s , i f the Court w i l l take those out: 

and look a t them, there are g e o l o g i s t s e x p l a i n i n g the cross 

s e c t i o n s , t r y i n g t o show, and I t h i n k from t h a t the Court 

can very p l a i n l y see t h a t i n t h i s 1,174,000 acres, which I 
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am going t o say e s s e n t i a l l y form a square, although there are 

some i r r e g u l a r i t i e s i n the outer boundaries, i t i s not a 

p e r f e c t square, but e s s e n t i a l l y square, t h a t as you s t a r t 

i n the northwest p a r t of the Unit Area, t h a t you have a 

se c t i o n which i s a --

THE COURT: One moment, Mr. Kerr. S p e c i f i c a l l y what p a r t of 

the t r a n s c r i p t and what e x h i b i t are you r e f e r r i n g to? 

MR. KERR: The e x h i b i t s t h a t I am r e f e r r i n g to t h a t show these 1 

t h i n g s , these are the t h i n g s you s t i c k on the w a l l , Judge, 

t o see them. They r o l l out. But 5, 6, 7, 8, 9, and 10, I 1 

I 

b e l i e v e , i s what they are, and the t r a n s c r i p t of the f i r s t j 

hearing. Also the witness, whose name I can't r e c a l l , an 

AMOCO witness, was e x p l a i n i n g h i s method of preparing these 

and what they p u r p o r t t o p o r t r a y . 

i 

But, i n any event, I t h i n k , from those, you can \ 

see -- and as you go, and i n accordance w i t h the testimony 

which i s a t t h a t area of the t r a n s c r i p t , t h a t expert's 

testimony — s t a r t i n g i n the northwest and proceeding on the 

east and southeast, the tub s e c t i o n , the u n i t i z e d i n t e r v a l 

t h i c k e ns considerably. There i s some suggestion t h a t the . 
i 

t i g h t n e s s of the for m a t i o n changes considerably as you take j 
i 

t h a t course g e n e r a l l y from west t o east and southeast. T h i s / 

to us, i n d i c a t e s very p l a i n l y t h a t the land, w h i l e i t may a l l : 

be u n d e r l y i n g w i t h the tub formation s e c t i o n , the s e c t i o n 

t h a t produces carbon d i o x i d e , t h a t there w i l l be a great 
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d i s p a r i t y , and i t could only be assumed there w i l l be a 

grea t d i s p a r i t y i n the producing c a p a b i l i t i e s , the q u a l i t y , 

i f you w i l l , of the var i o u s t r a c t s of land t h a t are s i t u a t e d 

t h e r e i n . Those on the extreme west side should be expected 

t o be f a i r l y low i n recoverable reserves; t h a t as you proceed 

t o the east and southeast, there should be a m a t e r i a l change , 

i n those producing c a p a c i t i e s and c a p a b i l i t i e s over the l i f e 

of t h i s f i e l d . Yet, aoing back t o the sharing arrangement, 

each s e c t i o n i s t r e a t e d as an equal, so t h a t i f , i n the 
I 

f u l l U nit Area, the f u l l u n i t i z e d area, a given t r a c t has j 

i 

10X reserves per acre, i t w i l l p a r t i c i p a t e i n IX reserve; ' 

whereas, the t r a c t t h a t i s e i t h e r water bearing or non

p r o d u c t i v e or t i g h t or t h i n and wi t h o u t much recoverable 

reserves w i l l a lso p a r t i c i p a t e i n the one. This i s the ' 
i 

s u b j e c t of what t h i s a t t a c k i s mainly about, the c o r r e l a t i v e j 

r i g h t s which i s , i n e f f e c t , the a b i l i t y w i t h i n p r a c t i c a l 

l i m i t s , I would say, t o be c e r t a i n t h a t a given t r a c t i n a 

u n i t receives or i s e n t i t l e d to i t s f a i r share based on the 

c h a r a c t e r i s t i c s of t h a t t r a c t and i t s a b i l i t y t o produce the 

substance t h a t i s i n v o l v e d ; i n t h i s case, carbon d i o x i d e . 

Now then, i n t h i s Unit Agreement, there i s , i n j 
! 

some s t a t e s , as the Court may know, some of the s t a t e s , f o r 

example, Texas, my s t a t e , does r e q u i r e t h a t i t s r e g u l a t o r y 

agency, i t s e q u i v a l e n t , and the Texas Railroad Commission 

approve a l l U n i t Agreements. New Mexico does not have t h a t 
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r u l e of the Commission. So t h i s matter comes before the 

Commission i n the beginning because the Unit Agreement i t s e l f , 

p a r t of i t s c o n t r a c t of t h a t Unit Agreement was t h a t i t v/ould 

never become e f f e c t i v e unless i t was approved by the O i l 

Conservation Commission or i t s D i v i s i o n . 

This would have been put toge t h e r , perhaps, without; 

t h a t requirement, i t i s our view, and we t h i n k i t stands t o ! 

reason t h a t the reason i t was put i n there at a l l was t o give 

c o n s o l a t i o n and some assurances to those, i n e f f e c t , thousands 

of people t h a t are i n v o l v e d i n t h i s Unit Agreement, t h a t t h i s 

would have the Good Housekeeping Seal of Approval of the 

O i l Conservation Commission i n a matter w i t h i n i t s j u r i s d i c t i o r 

Now then, i n the matter of the j u r i s d i c t i o n of the 

O i l Conservation Commission, t o s t a r t w i t h , i t i s a c r e a t i o n i 

of the L e g i s l a t u r e of the State of New Mexico; i n our opinion'. 

I t h i n k the cases from other j u r i s d i c t i o n s i n v o l v i n g s i m i l a r -

type agencies, a q u a s i - L e g i s l a t i v e body e x e r c i s i n g under 

the C o n s t i t u t i o n of the United States was prescribed as 

p o l i c e powers. This i s a matter of p o l i c e powers i n v o l v i n g 

a matter t h a t i s w i t h i n the p u b l i c i n t e r e s t ; namely, the 

conservation of n a t u r a l resources of the State. I n t h i s , a 

great deal of power was given t o the Commission i n the name 

of conservation t o prevent waste and to p r o t e c t c o r r e l a t i v e 

r i g h t s . That would be the only f u n c t i o n . I b e l i e v e there are 

only f i v e or s i x cases t h a t have ever gone t o the Supreme Court 
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I 

of New Mexico from t h a t body. But, I b e l i e v e , t h a t i s the 

teaching of a l l of those. ; 

I n c i d e n t a l l y , I have put on your bench and given t o 

opposing counsel a t r i a l b r i e f c i t i n g these cases, i f i t w i l l 

be of any value t o you. 

THE COURT: Yes, s i r . Thank you. j 
i 

MR. KERR: I n order so t h a t , i n our view, going back t h a t t h i s ! 

matter of approval by the Conservation Commission r e q u i r e d , 

i n the exe r c i s e of i t s j u r i s d i c t i o n to prevent waste and deal 

with correlative rights, that is not put there to decide if 1 

i 

i t was a good idea or t o decide i f i t was a more e f f i c i e n t 

means. Simms v. Mechem says e f f i c i e n c y i s not the e q u i v a l e n t 

of waste. I t i s , no doubt, more e f f i c i e n t . How does t h a t 

balance w i t h the p r i v a t e r i g h t s of the p r i v a t e p r operty j 

ownership i n v o l v e d i n _ t h i s matter? 

Now then, a t the f i r s t hearing, the Commission 

entered i t s order f i n d i n g t h a t t h i s u n i t would prevent waste 

and. would p r o t e c t c o r r e l a t i v e r i g h t s . On behalf of a f f e c t e d 

landowners i n the Unit Area, most of whom are P l a i n t i f f s i n 

t h i s case, we f i l e d a Motion f o r Rehearing. I t h i n k i t i s 
i 
j 

extremely important t o understand what the Commission d i d on ! 

rehearing because t h a t becomes very much the g i s t of t h i s 

d i r e c t a t t a c k on t h a t order. 

On r e h e a r i n g , the Commission, one, found t h a t there: 

i s not a s u f f i c i e n t amount of r e s e r v o i r data t o now permit 
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the p r e s e n t a t i o n of evidence or the f i n d i n g s t h a t the Unit 

Agreement provides f o r the long-term development of the U n i t 

Area a method which w i l l prevent waste. Further development 

i n the Uni t Area should provide the data upon which such 

determinations could, from time t o time, be made. 

In t h i s , i t also found, i n Finding 25 — and I 

have these s p e c i f i c a l l y i n our t r i a l b r i e f — t h a t , a t l e a s t : 

i n i t i a l l y , t h i s i s probably f a i r . Keep i n mind t h a t , 

i n i t i a l l y , and u n t i l about, a t l e a s t , mid 1984, which i s 

the e a r l i e s t date t h a t had been suggested and AMOCO suggested' 

i t would be 1984, according t o t h e i r plan as i t e x i s t e d a t 

t h a t time before there would be f i r s t p r o d u c t i o n , the sharing 

of p r o d u c t i o n i s n ' t r e a l l y s i g n i f i c a n t because there i s not 

any being s o l d and probably w i l l not be u n t i l 1984. But, i n j 

t h i s case, the Commission also found t h a t i t should exercise ' 

c o n t i n u i n g j u r i s d i c t i o n over the matter, and t h a t i t would 

r e l y upon AMOCO as the Unit operator who owns approximately 

68 percent of the leases i n the Unit Area and whose Unit 

operator would r e p o r t , from time to time, on i t s plans f o r ; 

development and on how i t , AMOCO, was p r o t e c t i n g c o r r e l a t i v e ; 

r i g h t s of the p a r t i e s . With t h i s c o n t i n u i n g j u r i s d i c t i o n , 

I t h i n k i t i s i m p l i c i t i n the order t h a t the Commission f e e l s ' 

t h a t i t has the power and the duty and the a u t h o r i t y , from 

time t o time, t o r e q u i r e these c o n t r a c t u a l agreements to be I 

a l t e r e d , amended, changed, or what have you, t o p r o t e c t those 
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c o r r e l a t i v e r i g h t s . The t h r u s t of t h i s matter i s t h a t t h i s 

i s a c o n t r a c t i n which p r o p e r t y r i g h t s of the people owning 

i n t e r e s t s i n those 1550 t r a c t s , more or l e s s , become j e l l e d 

the i n s t a n t t h a t t h i s u n i t becomes l e g a l l y e f f e c t i v e , and 

t h a t t h e r e i s no power under the p o l i c e power; the 

L e g i s l a t u r e i t s e l f could not l a w f u l l y , much less the O i l 

Conservation Commission, much less AMOCO, f o r t h a t matter, 

cause these t o be changed w i t h o u t the unanimous agreement 

of the thousands of persons owning i n t e r e s t i n t h a t u n i t . 

That i s not w i t h i n the power of t h i s State and c e r t a i n l y not 

i 

w i t h i n the power of AMOCO to go i n and t o take and t e l l the j 
i 

man t h a t has been p a r t i c i p a t i n g i n IX per acre share of 

pr o d u c t i o n , but because h i s t r a c t i s barren or i s v i r t u a l l y 
i 

barren of carbon d i o x i d e , t o cause him t o be e l i m i n a t e d or 

m a t e r i a l l y reduced i n -his share of the pro d u c t i o n . 

I n o ther words, I t h i n k the t h r u s t of t h i s matter 

i s t h a t the Commission exceeded i t s e l f i n what i t b e l i e v e d 

t o be i t s l a w f u l powers and d u t i e s w i t h respect t o the f u t u r e 

i n matters of preventincr waste and p r o t e c t i n g c o r r e l a t i v e 

r i g h t s . Neither i t nor AMOCO -- i t i s on the f a l s e premise 

on i t s powers as granted t h a t there i s a p r o v i s i o n of the 

New Mexico Enactments c r e a t i n g and empowering the O i l 

Conservation Commission, g i v i n g them the power t o do whatever 

i s reasonably necessary. But when i t comes t o t e l l i n g AMOCO 

they must d r i l l more w e l l s and spend X m i l l i o n d o l l a r s more 
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i n 1983, 1984, 1990, or whatever i t i s , and produce more gas 

than they are producing, and t o cause AMOCO to change the 

sharing arrangements so each t r a c t receives the share t o 

which i t i s e n t i t l e d , once we know what t h a t share i s , i t 

i s completely beyond the importance of a q u a s i - j u d i c i a l body. 

I am not even sure i t i s w i t h i n the range of the j u d i c i a l 

f u n c t i o n of the State. ! 

We have separation of powers i n New Mexico, as I 

read i t . I am not even sure t h a t a Court could change those ; 

p r o p e r t y r i g h t s from one t o another. But c e r t a i n l y there i s ; 

i 

no q u a s i - j u d i c i a l body t h a t can be empowered t o do t h i s . Now!, 

I t h i n k there are a f f i r m a t i v e t h i n g s t h a t the O i l Conservation 

Commission can do i n the name of the p o l i c e power. For 

in s t a n c e , they can compel and command t h a t a w e l l be plugged ; 

i 

t h a t i s causing damage .to a r e s e r v o i r or t o the surface 

e s t a t e . Just i n the same way t h a t a f i r e department can, 

perhaps, compel a house t o be burned t o prevent the smell of ; 

a c o n f l a g r a t i o n burning i n a c i t y . But I don't b e l i e v e i n 

the a f f i r m a t i v e matters of the Commission a c t i n g somewhat as 

a czar? -- and I don't say t h a t d i s r e s p e c t f u l l y -- but be a 

baseb a l l czar t o s i t and o v e r r i d e and become the person who j 

can c o n t r o l the r a t e of development since the i m p l i e d 

covenants of development have been waived, t o d r i l l o f f s e t s , 

t o market the. gas since t h a t has been waived, and t o , i n 

e f f e c t , change the sharing arrangement as among these p r i v a t e ' 
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p a r t i e s , I don't b e l i e v e t h a t t h a t i s w i t h i n t h e i r power t o 

do. 

That i s r e a l l y the t h r u s t and the essence of our 

case as the matter came on rehearing. On t h i s matter, i f I 

may address i t on the opening remarks, the Commissioner of 

Public Lands who, as I say, has about 290,000 acres of land 

i 

which i s leased i n t h i s matter, at the f i r s t hearing, Mr. i 

Jordan, as Counsel f o r the Commissioner, appeared at the 

conclusion of the case and made a statement. I n t h a t 

statement, he advised the Commission t h a t the Commissioner 
i 

had given t e n t a t i v e approval t o t h i s u n i t having exacted 

from the Unit operator some concessions and some variances 

o f f the term of what was i n t h a t Unit Agreement. At the 

second hearing, a t the conclusion of t h i s matter, a f t e r we j 

had dwelled f u r t h e r i n t o the su b j e c t of these c o r r e l a t i v e j 

r i g h t s and the sharing arrangement t h a t had e x i s t e d , the 

Commissioner again, through Mr. Jordan, appeared and advised 

the, Commission -- and t h i s i s i n the record at the end of 

the rehearing -- these were the l a s t people t o t e s t i f y before 

arguments commenced, I should say, made a statement t h a t the 

reason the Commissioner approved t h i s was t h a t w i t h t h e i r 

291,000 acres d i s p l a c e d as i t was through the U n i t , t h a t he 

f e l t they would come out on average. But, f o r the landowner 

who owns only one t r a c t , one or two t r a c t s , or an i n t e r e s t 

i n one or two t r a c t s , t h a t averaging won't get i t . I n e f f e c t , 

16 



he i s having h i s c o r r e l a t i v e r i g h t s now and i n the f u t u r e 

l e f t up f o r grabs, powerless, w i t h o u t anybody t o do anything 

about i t h e r e a f t e r . 

That i s why, i n the rehearing and i n the 

Commission proceedings, we took the p o s i t i o n t h a t t h i s Unit 

Agreement was premature; t h a t u n t i l t h i s f i e l d i s developed 
] 

to where you know what the reserves are w i t h i n realms of ! 

p r a c t i c a l i t y , t h a t you know what the producing c h a r a c t e r i s t i c s 

of a given w e l l are, u n t i l you know how much recoverable 

reserves, w i t h i n reason, are a t t r i b u t e d t o t h a t t r a c t , t h a t 

you cannot have a f a i r sharing arrangement t h a t p r o t e c t s | 

the c o r r e l a t i v e r i g h t s t h a t are those i n v o l v e d . 

Now, i f we d i d n ' t have t h i s business about the 

p r o t e c t i o n of c o r r e l a t i v e r i g h t s by v i r t u e of the Commission's 

approval, I would agree, and there have been t r i a l b r i e f s 

submitted, and you w i l l see therr. i f you have not already, 

and they make the p o i n t t h i s i s a v o l u n t a r y u n i t . Yes, i t 

i s a v o l u n t a r y u n i t . I f someone i s i n s i s t e n t t h a t h i s u n i t 

and i n t e r e s t s not be included i n the terms of t h i s agreement,; 

then he i s excluded unless he i s granted a power of a t t o r n e y 

t o h i s lessee or arrange t o include him i n the u n i t of which j 
I 
i 

a l o t of acreage included i n a u n i t under those kinds of ! 

arrangements are made. But, nevertheless, those r a t i f i c a t i o n s 

t o t h i s v o l u n t a r y u n i t were based on the very basic premise 

t h a t t h i s u n i t would never be e f f e c t i v e unless the O i l 
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Conservation Commission of t h i s s t a t e approved i t . The only 

base i t had t o approve i t was on the basis of waste and 

c o r r e l a t i v e r i g h t s . 

So I don't t h i n k the v o l u n t a r i n e s s of t h i s has 

too much t o do w i t h i t . Granted, i f they had not had t h a t , 

those who wanted t o combine t h e i r i n t e r e s t s , convey, cross ' 

assign, enter i n t o c o n t r a c t u a l arrangements to share, t h a t ; 

would have been no business of the State's whatsoever and 

no business of anybody who d i d n ' t j o i n i n t h a t c o n t r a c t . 

I would f r e e l y say t h a t i s t r u e . I b e l i e v e people have the 

r i g h t t o c o n t r a c t w i t h i n the l i m i t a t i o n s of p u b l i c p o l i c y at \ 

any time they wish and any manner they wish. But, i n t h i s 

i n s t a n c e , t h i s deal put up the Good Housekeeping Seal of 

Approval as a p r e r e q u i s i t e , and t h a t i s what we are t a l k i n g 

about, t h a t the Good Housekeeping Seal of Approval d i d not 

take care of t h i s . 

I f the Commission, i n f a c t , can t e l l AMOCO and 

the other working i n t e r e s t owners, " I n 1984, as an example, 

you w i l l spend $400,000,000 d r i l l i n g X number a d d i t i o n a l 

w e l l s , and you w i l l produce those w e l l s at so many m i l l i o n 

cubic f e e t a day, and you w i l l s e l l t h i s gas, and you w i l l , : 
i 

as i t becomes apparent, change the arrangement on sharing of 

t h a t p r o d u c t i o n , " t h a t might be a good t h i n g . But t h a t i s 

f o r e i g n t o our system of p r i v a t e p r o p e r t y and f o r e i g n t o the 

system of s e p a r a t i o n of powers. I t i s f o r e i g n t o the power 
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of t h i s p a r t i c u l a r agency t o compel such. I n our s t a t e , i t 

i s , and I c i t e the cases i n the b r i e f . When i t comes to 

matters l i k e forced u n i t i z a t i o n , t h a t i s w i t h i n the power 

i f the L e g i s l a t u r e s p e c i f i c a l l y does i t . 

I n New Mexico, i n 1975, I b e l i e v e , i f my year i s 

c o r r e c t , i t d i d aut h o r i z e d forced u n i t i z a t i o n of an e n t i r e 

f i e l d f o r the purposes of secondary and t e r t i a r y recovery 

of o i l . I n t h a t , the L e g i s l a t u r e l a i d out very s p e c i f i c 

ground r u l e s about how those c o r r e l a t i v e r i g h t s would be 

p r o t e c t e d t o be sure each pr o p e r t y owner received h i s f a i r 

share w i t h i n the realm of p r a c t i c a l i t y w i t h i n t h a t u n i t . 

That i n v o l v e s f u l l y developed f i e l d s where the matter of 

recoverable reserves, and so f o r t h , i s w i t h i n the range of 

engineering estimates w i t h meaningful a n a l y s i s of content and 

hence, a sharing arrangement. This instance here, there i s 

no such t h i n g . I n the evidence i n t h i s case, again going 

back t o the f i r s t hearing, and also i n the second, the 

experts t e s t i f i e d t h i s i s a f l u v i a l deposit which i s , 

i n e f f e c t , washed out i n geologic h i s t o r y from streams 

i n much the same way you would expect. We have d i f f e r e n t 

d e p o s i t i o n s ; we have d i f f e r e n t thicknesses. We have 

d i f f e r e n t c h a r a c t e r i s t i c s a l l the way through. This i s a 

f a u l t e d zone. This i s on the testimony of AMOCO t h a t t h i s 

i s a w e l l - f a u l t e d zone. I t may r e a l l y c o n s i s t of several 

f i e l d s , not j u s t one 1,174,000-acre f i e l d . Those f a u l t 
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systems have, i n e f f e c t , what i s a sharing arrangement w i t h i n 

the pool t h a t they are being received from, and from where 

the p r o d u c t i o n might be obtained. 

I n essence, Your Honor, t h i s matter i s a b s o l u t e l y 

premature. We b e l i e v e t h a t 42 w e l l s out of 7300 i s not 

anything i n so vast an area. We b e l i e v e the Commission has 

i 

found t h i s i s probably the biggest u n i t they have had any ! 

dealings w i t h . I t h i n k they t h i n k — and I t h i n k so myself --

t h i s i s the l a r g e s t u n i t t h a t has ever been or attempted t o 

be put to g e t h e r . There i s some evidence i n the record to 

t h a t e f f e c t . From my own view, I am not so expressed, I 

have t o say. No one's had any experience w i t h t h i s vast a 

p r o j e c t . I t i s a f i n d i n g of f a c t i n the Commission's 

Rehearing Order. 
j 

There i s no reason t o hurr y t h i s t h i n q up u n t i l they 

have been able t o d r i l l enough v/ells t o begin t o get a hole, 

on t h i s t h i n g , and then we could come up w i t h the sharing 

arrangement. This t h i n g might l a s t 100 years, 50 years, 20 

years. We are t a l k i n g about a b i g s h i f t between landowners, 

the haves versus the have nots, and t h a t i s what the 

c o r r e l a t i v e r i g h t s are p r o t e c t i n g . 

So we submit t o Your Honor t h a t the Commission 

entered i t s order on a f a l s e premise about i t s powers, and 

t h a t t h e r e i s no s u b s t a n t i a l evidence t h a t can support t h i s 

a b i l i t y t o r e t a i n j u r i s d i c t i o n to c o n t r o l these very items 



of which I spoke. I am sure the Commission has a l o t of 

persuasion about how i t s operators i n the State handle 

matters of plugging of w e l l s . C e r t a i n l y i n the matter, when 

you go i n t o a new f i e l d and you d r i l l a w e l l , you need t o 

s t a r t producing t h a t . So the Commission c e r t a i n l y has i t 

i n i t s power t o prepare p r o r a t i o n f o r m u l i or a formula f o r 

t h a t f i e l d which, as the f i e l d develops and i t s perimeters 

are discovered and the various c a p a c i t i e s to produce 10 tanks, 

the t r a i t s and c h a r a c t e r i s t i c s are developed, they can change 

t h a t . They can change the 160 acre spacing r u l e i f i t s 

l a t e r developments should r e v e a l t h a t , i n f a c t , one w e l l ' 

w i l l d r a i n , more or l e s s . They can cut i t back to $.80 or 

make i t $6.40. They can do a l l t h a t based on new f i n d i n g s . 

But, i n t h i s i n s t a n c e , they can never change t h i s sharing 

agreement of t h i s U n i t Agreement as they t h i n k they can 

compel. They can never change t h a t . The minute t h i s order 

becomes f i n a l , once t h i s l a w s u i t i s over, t h a t sharing 

agreement i s j e l l e d . AMOCO can't go take i t away, take an 

i n t e r e s t away from one and give i t t o another. Neither can 

the Commission do so i t s e l f . There i s no other s t a t e and, 

I b e l i e v e i n New Mexico, there has been one example wherein 

i n the matter of eminent domain, t h a t we have had problems 

from time t o time where the condemning a u t h o r i t y w i l L , i n 

e f f e c t , condemn pro p e r t y f o r the b e n e f i t of another p r i v a t e 

person. That i s outlawed. I t i s sai d under the condemnation 
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powers of the C o n s t i t u t i o n of t h i s s t a t e and other states 

t h a t there i s no power of the State t o take p r i v a t e p r operty 

from one c i t i z e n and award i t t o another. That i s what 

would be i n v o l v e d i f , i n f a c t , to make t h i s c o r r e l a t i v e r i g h t s 

t h i n g square once the f a c t s were known, somebody -- e i t h e r 

the Commission or AMOCO -- was t o t r y t o take from the have j 

j 

nots and give t o the haves under t h i s c o n t r a c t u a l agreement.! 

These people who d i d r a t i f y t h i s d i d not r a t i f y an agreement 

t h a t , i n e f f e c t , said i t was subject to whatever a l l the 

changes or amendments the O i l Conservation Commission wanted : 

t o make. I t i s an up or a down. I t i s a l l or nothing. The j 

Commission i s not given the power t o r e w r i t e t h i s Agiaement 

or t o make agreements f o r these people t h a t they themselves 

d i d not make and could not even dream o f . 

The words o f "the s a n c t i t y of the c o n t r a c t i s r i g h t 

here, and the Commission i s not there t o change i t . The 

Commission can change how much a given w e l l can produce, but 

I don't t h i n k they can make an operator d r i l l w e l l s t o 

produce gas. I don't t h i n k they can make an operator produce; 

more gas than he i s w i l l i n g t o produce. I t h i n k t h a t i s the . 

fl a w of t h i s order on rehearing, i s t h i s r e t a i n e d czar j 

i 

f u n c t i o n and, again, t h a t i s the best way I can describe i t . 

That i s not intended t o be an a f f r o n t r y to the O i l 

Conservation Commission, but t h a t i s p r e c i s e l y the r o l e they 

would r e t a i n i f they had the a b i l i t y t o make a l l these changes 
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That i s f a t a l t o t h i s Unit Agreement. 

Under these circumstances, i t i s our b e l i e f , Your 

Honor, t h a t t h i s i s an up or down d e a l , because i t i s based 

on a f a l s e premise. I t cannot be supported by any s u b s t a n t i a l 

premise. That would be the essence of our case. 

THE COURT: Mr. Kerr, j u s t t o make sure t h a t I understand, 

though, I see two arguments. One: t h a t the Commission does 

not have the c o n s t i t u t i o n a l or l e g a l power t o act as i t has 

i n determining the extent of t h i s u n i t and the c o r r e l a t i v e 

r i g h t s w i t h i n the U n i t . Now, t h a t ' s one. 

Without saying whether or not I f e e l t h a t i s c o r r e c t or '• 

i n c o r r e c t a t t h i s time, i f the Court should f i n d t h a t the 

Commission d i d have t h a t oower, what i s the second basis of 

your argument, then? I 

What about the reveiw procedure and, s p e c i f i c a l l y , | 

the r e c o r d on reveiw here -- t h a t you are basing, as I 

understand, your second premise — t h a t there i s nothing 

t h a t would support the Commission — 

MR. KERR: Your Honor, the Commission i t s e l f has found there 

i s no evidence t o determine whether t h i s w i l l p r o t e c t 

c o r r e l a t i v e r i g h t s . So I don't have t o ao i n t o and delve 

i n t o the record and say the evidence i s i n s u f f i c i e n t t o 

e s t a b l i s h t h a t i t w i l l p r o t e c t because they have found t h a t 

they have no bas i s . There i s no evidence a v a i l a b l e -- and 

i t i s a f a c t -- which you can determine t h a t t h i s w i l l , i n ' 
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f a c t , p r o t e c t c o r r e l a t i v e r i g h t s . The Commission, by making 

t h a t f i n d i n g , has taken a l l of the evidence and s a i d , "This 

doesn't add up t o p r o t e c t i n g c o r r e l a t i v e r i g h t s . " 

So I am not a t t a c k i n g t h a t f i n d i n g . I am saying yes, 

t h a t i s t r u e . 

But then t o go ahead and approve on a premise t h a t i s 

f a l s e , t h a t i s the t h r u s t of t h i s case. 

THE COURT: A l l r i g h t , Mr. Kerr. Thank you. 

Mr. Pearce? 

MR^PEARCE:_^) May i t please the Court. Your Honor, as Counsel 

f o r the O i l Conservation Commission at t h i s time, I would 

l i k e t o make a b r i e f statement which I f e e l i s necessary t o 

r e t r a c ^ t h i s proceeding, because I t h i n k the question t h a t 

Your Honor asked of Mr. Kerr i s the c r u c i a l question. 

What i s the standard of review of an a d m i n i s t r a t i v e 

order? 

As Mr. Kerr pointed out, t h i s proceeding began 

w i t h an a p p l i c a t i o n w i t h the Nev; Mexico O i l Conservation 

Commission f o r approval of a v o l u n t a r y carbon d i o x i d e u n i t . 

A hearing was held on the p r o p r i e t y of t h a t a c t i o n and an 

order was entered. That order found t h a t the Unit Agreement 

should be approved by the O i l Conservation Commission. 

P e t i t i o n e r s here and others then f i l e d a p e t i t i o n f o r r e 

hearing. A rehearing was held and a subsequent order was 

issued. The second order, on the basis of the same and 
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a d d i t i o n a l evidence, found t h a t the Unit Agreement should 

be approved. The P e t i t i o n f o r Review to t h i s Court was then 

f i l e d . The P e t i t i o n f o r Review addresses the standard of 

review which I b e l i e v e i s i n issue i n t h i s hearing. The 

p e t i t i o n claimed t h a t there was not s u b s t a n t i a l evidence i n 

the record t o support the D i v i s i o n of the O i l Conservation 

Commission and, although i n a somewhat crowded statement, 

I b e l i e v e t h a t t h a t Commission also claims t h a t the f i n d i n g s 

made by the Commission are i n s u f f i c i e n t . The O i l Conservation 

Commission issues a tremendous number of orders. Some of 

those orders are appealed and s u b s t a n t i a l evidence questions ; 

are frequent p a r t i c i p a n t s i n those hearings. 

The New Mexico Supreme Court i n 1975, i n the case 

of Grace v. The O i l Conservation Commission at 87 New Mexico ' 

205, addressed what the s u b s t a n t i a l evidence standard of | 

review r e q u i r e d . The Court, i n t h a t case, found t h a t 

s u b s t a n t i a l evidence i s such evidence as a reasonable mind 

might accept t o support a conclusion. That i s the question 

f o r review upon appeal of a d m i n i s t r a t i v e orders. Is there 

s u f f i c i e n t evidence so that; a reasonable mind might accept 

the conclusion drawn? ' 

I n the Grace case, the Court went f u r t h e r . The 

Court i n Grace said t h a t i n r e s o l v i n a s u b s t a n t i a l evidence 

questions, i t would not weigh the evidence. I n a d d i t i o n , 

the Court i n t h a t proceeding found t h a t the body who had 

issued the order before i t , s p e c i f i c a l l y , The O i l Conservation 



Commission i s not empowered and does not f e e l competent to 

resolve p r i v a t e c o n t r a c t u a l d i s p u t e s . 

At t h i s t ime, Your Honor, i n the i n t e r e s t of c l a r i t y 

and b r e v i t y , I w i l l ask the Counsel f o r the Commissioner of 

Public Lands t o s t a t e c l e a r l y f o r the record what the 

Commissioner's p o s i t i o n i n t h i s matter i s . The Commissioner 
i 

i s an I n t e r v e n o r and i s the l a r g e s t s i n g l e land owner i n j 

the U n i t . Then I w i l l ask Counsel f o r the a p p l i c a n t s before 

the Commission t o summarize t h i s s u b s t a n t i a l evidence i n the 

record which supports the d e c i s i o n . j 

We b e l i e v e t h a t i s the a p p r o p r i a t e t e s t , Your Honor! 

THE COURT: Mr. Pearce, before you do t h a t , I have got a 

couple of questions f o r you. 

The f i r s t one i s : I n reference t o your o u t l i n i n g 

the review procedure and the l i m i t s of the review of t h i s • 

Court -- and j u s t t o make sure t h a t I understand i t -- i s your 

p o s i t i o n t h a t t h i s Court can only review the record and 

determine whether or not your f i n d i n g s by the Commission 

are supported by s u b s t a n t i a l evidence? 

MR. PEARCE: Yes, Your Honor. That i s our p o s i t i o n . 

THE COURT: Mr. Kerr r a i s e d another problem, and t h a t i s j 

whether or not you have the a b i l i t y to make c e r t a i n f i n d i n g s 

or make c e r t a i n conclusions; t h a t i s , i n your order a r i s i n g 

out of the f i n d i n g s you have made -- s p e c i f i c a l l y having 

found t h a t there i s an i n s u f f i c i e n t evidence t o openly 
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determine where the gas i s located -- whether or not the 

Commission can enter an order i n t h a t manner and approve i t 

i n the manner t h a t had been done w i t h t h i s order. To me, 

t h a t i s another standard f o r review, and I wish you would 

address the p o s i t i o n of the Commission on the Court's 

a b i l i t y t o make t h a t review. 

MR. PEARCE: I t i s our p o s i t i o n , Your Honor, t h a t under Grace, ' 

the primary standard under which the Commission operates i s 

the p r e v e n t i o n of waste. That i s our f i r s t s t a t u t o r y duty. 

THE COURT: Let me back up a l i t t l e b i t . I 

I know t h a t . What I'm t r y i n g t o get a t i s whether j 

or not you f e e l the Court can review the l e g a l l i m i t a t i o n s 

of the Conservation Commission i n e n t e r i n g or i n approving 

the U n i t Agreement you have i n t h i s case based upon the f a c t s ; 

t h e r e i s i n s u f f i c i e n t evidence t o e s t a b l i s h a Unit Agreement.| 
- - ! 

MR. PEARCE: Your Honor, I b e l i e v e t h a t , f i r s t of a l l , I believe; 

i t i s an overstatement to say the Commission found there was 1 

i n s u f f i c i e n t evidence t o allow the Commission t o act to 

p r o t e c t c o r r e l a t i v e r i g h t s because the Commission, i n i t s 

f i n d i n g s , s t a t e s t h a t i t i s a c t i n g t o do ex a c t l y t h a t . 

I n response t o the s p e c i f i c q uestion, I b e l i e v e ! 

t h a t t h i s Court has the power t o review whether or not an 

a d m i n i s t r a t i v e agency has acted w i t h i n i t s scope of a u t h o r i t y 

i n i s s u i n g orders. I also b e l i e v e , f r a n k l y , t h a t there has 

been a very severe overstatement of what the Commission's 
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to determine the basis upon which the ultimate facts were 

concluded? The reasoning process the Commission used, the 

Commission refers t h i s Court to Findings Number 8 and 9 in 

regard to prevention of waste and, p a r t i c u l a r l y , to Findings 

13 through 17 on the issue of c o r r e l a t i v e r i g h t s , and again, 

to Findings 25 and 37. 

The t h i r d p a r t of the Fasken t e s t on the review 

of f i n d i n g s i s : Does the record c o n t a i n s u b s t a n t i a l evidence 

t o support those f i n d i n g s ? That i s the f i r s t p o i n t t h a t was 

r a i s e d i n the P e t i t i o n f o r Review before t h i s Court. 

Mr. Kerr has spoken as l e n g t h t h i s morning on 

matters which r e l a t e almost e n t i r e l y to c o r r e l a t i v e r i g h t s . 

C e r t a i n l y , there i s not i n f o r m a t i o n i n the Commission's 

record t h a t the Commission would want. The reason t h a t 
! 
i 

i n f o r m a t i o n xs not t h e r e , as Mr. Kerr pointed o u t, i s 

because the i n f o r m a t i o n i s not yet a v a i l a b l e . Yet the 

Commission was presented w i t h a s i t u a t i o n i n which waste 

would occur very q u i c k l y unless the Commission issued an 

order. The Commission issued the order approving the Uni t 

Agreement, and although i t would l i k e a d d i t i o n a l i n f o r m a t i o n 

about c o r r e l a t i v e r i g h t s , the case of Grace v. The O i l 

Conservation Commission addresses a s i m i l a r problem. I n 

t h a t case, the New Mexico Supreme Court said -- and i f you 

w i l l excuse me, I w i l l read i t -- "Prevention of waste i s 

paramount and p r i v a t e r i g h t s such as drainage not o f f s e t by 
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counter drainage and c o r r e l a t i v e r i g h t s must stand aside 

u n t i l i t i s p r a c t i c a l t o determine the amount of gas under

l y i n g each producer's t r a c t or the pool." 

I b e l i e v e , Your Honor, t h a t i s the s i t u a t i o n 

presented t o the O i l Conservation Commission. The Commission 

was presented w i t h an agreement t h a t would prevent waste i n 

s u b s t a n t i a l measure, and t h a t had an e q u i t a b l e -- at l e a s t , 

at the c u r r e n t s t a t e of knowledge -- an e q u i t a b l e sharing 

arrangement. The Commission approved t h a t agreement. 

I f e e l compelled t o respond t o Mr. Kerr's s t a t e 

ments t h a t the New Mexico O i l Conservation Commission wishes 

t o act as a czar i n t h i s or any other matter. I would simply 

r e f e r t h i s Court to the order p o r t i o n of Order 6446E which 

sets out the requirements upon the a p p l i c a n t before the 

Commission t o submit p e r i o d i c r e p o r t s f o r approval. The 

Commission does not i n t h a t order, and would not i n any other 

order, I b e l i e v e , argue t h a t i t has the power t o change 

p r i v a t e c o n t r a c t u a l agreements between p r i v a t e p a r t i e s . 

The Commission, a t some f u t u r e hearing, may refuse t o approve 

a plan of development f o r the Bravo Dome Carbon Dioxide 

U n i t . I assume t h a t i f the New Mexico O i l Conservation 

Commission does, i n f a c t , refuse t o d r a f t an agreement, 

p a r t i e s w i l l move out of what Mr. Kerr c a l l s the quasi-

j u d i c i a l branch of government and move t o the f u l l j u d i c i a r y 

branch of government. The New Mexico O i l Conservation 
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Commission, t h a t was a body of experience, t e c h n i c a l 

competence, and s p e c i a l i z e d knowledge, and, as such, i t s 

orders should be given s p e c i a l credence. 

That seems to me that i s the test under which Your 

Honor i s c a l l e d upon to judge tho challenge of substantial 

evidence. I s there reasonable evidence to support the 

conclusion? 

The second p a r t of P e t i t i o n e r ' s challenge i s a 

challenge t o the f i n d i n g s . I t h i n k i t i s f a i r t o say, Your 

Honor, t h a t the O i l Conservation Commission was taken t o 

school by the New Mexico Supreme Court i n a case c a l l e d 

Fasken v. The O i l Conservation Commission reported at 

87 NM 292. The Supreme Court found i n t h a t case t h a t the 

Findings entered by the O i l Conservation were i n s u f f i c i e n t , 

and i t set f o r t h the t e s t s t h a t i t a p p l i e d i n determining 

whether or not f i n d i n g s were adequate. I t said t h a t f i r s t 

the order must c o n t a i n f i n d i n g s of u l t i m a t e f a c t , such as a 

f i n d i n g t h a t the order prevents waste or p r o t e c t s c o r r e l a t i v e 

r i g h t s . I n regard t o t h a t , Findings 9, 25, and 37 of Order 

Number R6446B entered by the New Mexico O i l Conservation 

Commission s t a t e , "The approval of the Bravo Dome Carbon 

Dioxide U n i t operates t o prevent waste and p r o t e c t s 

c o r r e l a t i v e r i g h t s . " 

The second p a r t of the Fasken t e s t of f i n d i n g s i s : 

Are t h e r e s u f f i c i e n t f i n d i n g s t o enable the reviewing body 
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order does or purports t o do. But, yes, I b e l i e v e you also 

have the r i g h t t o review our s t a t u t o r y a u t h o r i t y data. 

THE COURT: A l l r i g h t . 

Mr. Hall? 

MR. HALL: Your Honor, my name i s Scott H a l l . I represent 

the Commissioner of Public Lands i n t h i s proceeding who 

i 

comes, more or l e s s , as a landowner, but somewhat uniquely 1 

s i t u a t e d as apart from the other people i n t h i s l a w s u i t . 

I would l i k e t o s t a t e , as a preface, I t h i n k 

Counsel f o r the O i l Conservation Commission has ably pre

sented arguments about the standard and scope of review. I j 

w i l l not address those at length here, although I would l i k e 

t o make one statement -- and Counsel h i t upon t h i s -- t h a t i s , 

I t h i n k , Mr. Kerr may have fudged a l i t t l e b i t i n h i s o r a l 

argument about the issues presented i n h i s Pleadings. I 

would o b j e c t t o c o n s i d e r a t i o n by the Court of any subject 

matter beyond the Pleadings except what i s s p e c i f i c a l l y 

s t a t e d t h e r e . S p e c i f i c a l l y , I wonder i f r e a l l y i t i s before 

the Court today t o address the s p e c i f i c a u t h o r i t y of the 

Commission and whether arguments have been presented i n the 

Pleadings about the Commission a c t i n g i n excess of i t s ! 
I 

a u t h o r i t y . I f r a n k l y j u s t don't f i n d those i n the Pleadings.: 

I t h i n k i t would be h e l p f u l t o the Court at t h i s 

time i f I set out the i n t e r e s t s and i n s t i t u t i o n a l parameters 

of the Commissioner of Public Lands i n t h i s case. I am sure 
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the Court i s q u i t e w e l l aware t h a t the Commissioner acts 

under the ambit of the New Mexico C o n s t i t u t i o n i n an enabling 

act t h a t placed him i n the p o s i t i o n of a c o n s t i t u t i o n a l agent 

f o r the State of New Mexico i n a d m i n i s t e r i n g lands t h a t the 

State had acquired from the Congress of the United States. 

S p e c i f i c a l l y , the C o n s t i t u t i o n s t a t e s t h a t the Commissioner-

s h a l l administer the lands f o r the b e n e f i t of some 24 

s p e c i f i c a l l y enumerated t r u s t b e n e f i c i a r i e s ; i n essence, he 

was placed i n the p o s i t i o n of a t r u e t r u s t e e i n a d m i n i s t e r i n g 

the lands. Furthermore, there i s s t a t u t o r y and l e g i s l a t i v e -

mandated d i r e c t i v e s i n h i s a d m i n i s t r a t i o n of estate t r u s t s 

lands. They are found i n Chapter 19 of the New Mexico 

Statutes Annotated g e n e r a l l y . S p e c i f i c a l l y , as concerns t h i s 

proceeding, Chapter 19, Subchapter 10 addresses o i l and gas 

lands. There i s a s p e c i f i c s t a t u t e t h a t i s d i r e c t l y r e l e v a n t 

t o the Commissioner's p a r t i c i p a t i o n i n the U n i t , and t h a t i s 

Section 19-10-46. That s t a t u t e sets out three basic f i n d i n g s 

t h a t the Commissioner must make. 

I f I might take a half-second of the Court's time, 

I would l i k e t o read i n t o the record the t h r u s t of t h a t 

S t a t u t e , i f there i s no o b j e c t i o n . 19-10-46 b a s i c a l l y 

Part A s t a t e s t h a t , "Such agreement w i l l tend t o promote 

the conservation of o i l , gas, and the b e t t e r u t i l i z a t i o n of 

r e s e r v o i r energy." Under the operations proposed, the 

Stat e , and each b e n e f i c i a r y of the lands i n v o l v e d , w i l l 



r e c e i v e i t s f a i r share of the recoverable o i l and gas i n 

place under i t s land i n the area a f f e c t e d , and the aareement 

i s , i n other respects, f o r the best i n t e r e s t s of the State. 

Now, the t h r u s t of t h a t s t a t u t e has been adopted 

i n the Commissioner's A d m i n i s t r a t i v e Rules. I would d i r e c t 

the Court t o A d m i n i s t r a t i v e Rule 45. I have attached a copy : 

of t h a t t o my t r i a l b r i e f which I placed on your bench t h i s \ 

morning. I n t h a t Rule 45, i t sets out again the basic 

f i n d i n q s r e q u i r e d by the s t a t u t e . I t h i n k the s i g n i f i c a n c e 

of those f i n d i n g s t o the Court today i s t h a t they p a r a l l e l 

almost e x a c t l y the f i n d i n g s t h a t are r e q u i r e d t o be made by 

the O i l Conservation Commission i n s o f a r as prevention of 

waste i s concerned. There are other requirements, too, t h a t 

r e q u i r e the Commissioner to f i n d t h a t the Unit i s indeed i n 

the best i n t e r e s t s of t r u s t b e n e f i c i a r i e s whose lands are 

committed t o the U n i t . Also notable i s Rule 46 which r e q u i r e s , 

"Any a p p l i c a n t presenting a v o l u n t a r y u n i t t o the Commissioner 

f o r h i s c o n s i d e r a t i o n t o p r e d e t a i l e d petroleum engineering 

and geologic data f o r review and synthesis by the Commissioner' 

own inhouse expert s t a f f . " 

AMOCO, in fact, did that, I believe, as far back \ 
i 
i 

as 1978 when t h i s u n i t was f i r s t produced. ! 

Another notable r u l e i s Rule 47. I t i s key i n 

t h i s proceeding because i t sets out the manner i n which the 

Commissioner of Public Lands may conduct h i s d e c i s i o n making. 
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I t i s h i s decision-making process. Rule 47 s t a t e s , "The 

Commissioner may delay h i s d e c i s i o n u n t i l the O i l Conservation 

Commission receives i t s own evidence and d i g e s t s t h a t and 

comes out w i t h i t s order approving or disapproving." 

The Commissioner may also look at the evidence 

brought before the O i l Conservation Commission and have h i s 

own expert s t a f f evaluate t h a t . I n essence, I t h i n k the 

t h r u s t of t h a t Rule 47 i s t h a t i t places the Commissioner i n 

somewhat a p o s i t i o n of t h a t of the Court today. The 

Commissioner looks at the record of the OCC, and i f he f i n d s : 

s u b s t a n t i a l evidence w a r r a n t i n g h i s approval of the U n i t , 

then he w i l l , i n most cases, go ahead and enter i n t o the 

Agreement. 

That i s , i n f a c t , what he d i d i n t h i s proceeding. 

His expert s t a f f , over many months' time, and a f t e r a t t e n d i n g ' 

the O i l Conservation's hearings themselves, p a r t i c i p a t i n g i n 

the hearings, reviewed the Commission's evidence and found 

nothing a t a l l i n there t h a t would warrant h i s disapproval 

of the U n i t . I t h i n k t h a t i s a s i g n i f i c a n t f i n d i n g i n t h i s 

case. The s i g n i f i c a n c e t o the Court l i e s i n e f f e c t t h a t the 

two f i n d i n g s somewhat p a r a l l e l each other and, i n f a c t , j 

augment each o t h e r . You have the Commissioner a c t i n g almost 

as a q u a s i - j u d i c i a l or a d m i n i s t r a t i v e body i n t h i s proceeding , 

He undergoes h i s own synthesis of evidence and comes up w i t h 

h i s own conclusion. So, at the very l e a s t , I t h i n k t h a t would 
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o f f e r s u b s t a n t i a l and persuasive proof t h a t there was 

s u b s t a n t i a l evidence i n the OCC record t o warrant h i s 

approval. 

That i s the conclusion of my statement. I would 

stand f o r q u e s t i o n i n g at t h i s time or whatever the Court 

d e s i r e s . 

THE COURT: Mr. H a l l , I take i t your comments r e l a t i v e t o the 

Commissioner's review of the evidence submitted t o the 

Commission only goes so f a r as the Commissioner of Public 

Lands, of p a r t i c i p a t i o n i n the U n i t . 

MR. HALL: That's c o r r e c t . 

THE COURT: Does the Commissioner of Public Lands take any 

p o s i t i o n about the Unit i t s e l f other than the e f f e c t upon 

the Commissioner of Pub l i c Lands and the Public Lands of 

New Mexico? - -

MR. HALL: Yes, s i r , i n s o f a r as he i s d i r e c t e d by t h a t 

S t a t u t e i n t h a t he i s r e q u i r e d to make t h a t f i n d i n g t h a t 

t h e r e i s preven t i o n of waste by the Uni t . That's c o r r e c t . 

I also p o i n t out t o the Court t h a t the Commissioner 

of Public Lands i s one of the three O i l Conservation 

Commissioners by S t a t u t e , although he d i d not p a r t i c i p a t e 

i n t h i s proceeding. 

THE COURT: A l l r i g h t , s i r . Thank you, Mr. H a l l . 

Mr. Kerr? 

I w i l l present the case f o r AMOCO. 
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May i t please the Court. I would i n i t i a l l y l i k e t o 

address the Court b r i e f l y concerning the a u t h o r i t y t o enter 

c e r t a i n of the f i n d i n g s which he has s p e c i f i c a l l y challenged; 

p a r t i c u l a r l y those f i n d i n g s which r e l a t e t o c o n d i t i o n s 

subsequently imposed by the Commission i n t h i s order. 

I n t h i s , Section 7-2-11 of the New Mexico Statutes Annotated 
] 

t h i s s e c t i o n i s s t y l e "Power5of Commission and D i v i s i o n t o j 

Prevent Waste and P r o t e c t C o r r e l a t i v e Rights." I t reads 

"The D i v i s i o n i s hereby empowered, and i t i s i t s duty t o 

prevent waste p r o h i b i t e d by t h i s Act and t o p r o t e c t 
i 

c o r r e l a t i v e r i g h t s as i n t h i s Act provided.-*'' 

| To t h a t end, the D i v i s i o n i s empowered t o make and 

enforce r u l e s , r e g u l a t i o n s , and orders, and t o do whatever 

may be reasonably necessary t o ca r r y out the purposes of t h i s 

a c t whether or not i n d i c a t e d or s p e c i f i e d i n any s e c t i o n 

hereof. 

Now we would submit to you t h a t i f any of the h o r r o r 

s t o r i e s Mr. Kerr r e l a t e d Jay the Commission t a k i n g p r o p e r t y 

r i g h t s from one side and passing them t o another, i f any of ; 
i 

these stories ever came to pass, AMOCO would be before you \ 
i 

w i t h Mr. Kerr c h a l l e n g i n g t h a t a c t i o n . But we look a t the • )• 
i 

order, and i f you read the order, you f i n d the Commission has: 

c l e a r l y the r i g h t t o c o n t i n u e ^ j u r i s d i c t i o n over t h i s order 

and t o review i t from time t o time. 

THE COURT: Let me stop you, Mr. Carr. I hate t o i n t e r r u p t 
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your argument, but I have got a question I need to ask you 

wh i l e i t i s on my mind, and t h a t i s : I s your p o s i t i o n t h a t 

the Commission has the power t o review t h i s based upon t h e i r 

s t a t u t o r y a u t h o r i t y or based upon the c o n t r a c t s which 

i n d i c a t e d t h a t i t must be reviewed by the Commission? 

MR. CARR: We b e l i e v e i t i s under t h e i r s t a t u t o r y a u t h o r i t y . 

THE COURT: Let's hear your argument. 

MR. CARR: Under our s t a t u t o r y a u t h o r i t y , they can do whatever 

i s reasonably necessary or proper t o e f f e c t the purposes of 

the r i g h t t o prevent waste, t o p r o t e c t c o r r e l a t i v e r i g h t s , 

and, as such, they can, from time t o time, review i t t o see 

i f , i n f a c t , the review agreements are accomplishing those 

ends. We don't b e l i e v e they could a l t e r p r o perty r i g h t s , but 

we b e l i e v e they could r e s c i n d t h e i r approval a t any time. 
I 

That i s our -argument on t h a t p o i n t . As Mr. Pearce : 

poin t e d o ut, my purpose today i s t o review f o r you the basic 

issues which were presented t o the Court i n the P e t i t i o n t o 

Appeal. Those were whether or not the f i n d i n g s on waste 

and c o r r e l a t i v e r i g h t s are supported by s u b s t a n t i a l evidence. 

That was i n Paragraph 6 of the P e t i t i o n t o Appeal, and 

Paragraph 7 at t a c k s the s u f f i c i e n c y of the f i n d i n g s on both 

these p o i n t s . 

I t i s important, t h e r e f o r e , Your Honor, t o review 

the standards t o be employed by the Court when the s u f f i c i e n c y 

of the f i n d i n g s i s i n issue. Twice before, the Supreme Court 
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of New Mexico has been c a l l e d upon to review an order of 

the Commission when the s u f f i c i e n c y of the f i n d i n g s were 

challenged i n C o n t i n e n t a l v. The O i l Conservation Commission. 

This was a case i n v o l v i n g a p r o r a t i o n i n g matter. The Court 

found t h a t although formal and elaborate f i n d i n g s are not 

a b s o l u t e l y necessary, basic j u r i s d i c t i o n a l f i n d i n g s supported 

by the evidence are r e q u i r e d . Then, a t a l a t e r time, i n 

David Fasken v. The O i l Conservation Commission, the Court 

again was asked t o review the s u f f i c i e n c y of the f i n d i n g s 

of the Commission order and the order s t a t e d the order must 

c o n t a i n s u f f i c i e n t f i n d i n g s t o d i s c l o s e the reasoning of The 

O i l Conservation Commission i n reaching i t s u l t i m a t e f i n d i n g s 

t h a t waste w i l l be prevented and c o r r e l a t i v e r i g h t s p r o t e c t e d 

Then i t went on t o s t a t e t h a t the f i n d i n g s must be 

s u f f i c i e n t l y extensive t o show the basis of the Commission's 

order. So t h i s i s the standard we believe t o be applied by 

the Court when reviewing s u f f i c i e n c y of the f i n d i n g s . 

Also, as Mr. Pearce noted, the f i n d i n g s have been 

attacked on the grounds t h a t they are not supported by 

s u b s t a n t i a l evidence. He noted t h a t the Supreme Court has 

given r e a l l y the general d e f i n i t i o n of s u b s t a n t i a l evidence 

i n a previous case i n v o l v i n g an O i l Conservation Commission 

order. The Court of Appeals of New Mexico i n Martinez v. 

Sears, Roebuck and Company defined the standard of review 

i n d e c i d i n g whether or not a f i n d i n g has s u b s t a n t i a l support. 
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I n t h a t case, the Court of Appeals s t a t e d , i n deciding whether 

a f i n d i n g has s u b s t a n t i a l support, the Court must review the 

evidence i n the l i g h t most favorable t o support the f i n d i n g 

and reverse only i f convinced t h a t the evidence thus viewed 

together w i t h a l l reasonable inferences t o be drawn therefrom 

cannot s u s t a i n the f i n d i n g . I n making t h i s review, any I 

evidence unfavorable t o the f i n d i n g w i l l not be considered. i 

The Supreme Court extended these standards to 

d e c i s i o n s of a d m i n i s t r a t i v e boards i n United Veterans 

Org a n i z a t i o n v. New Mexico. A l l of these cases are f u l l y 

i 

c i t e d i n the t r i a l b r i e f which AMOCO Production Company has : 

p r e v i o u s l y submitted t o the Court. I t h i n k i t i s important, 

t h e r e f o r e , Your Honor, f o r us to now look a t the waste question 

and then a t the c o r r e l a t i v e r i g h t s question to see i f , i n 

f a c t , the f i n d i n g s and_ i h e record support the order of the 

Commission. 

F i r s t , l e t ' s look at waste. Waste i s defined i n 

several ways i n the O i l and Gas Act. Two d e f i n i t i o n s of 

waste are p a r t i c u l a r l y r e l e v a n t t o the proceeding pending 

before the Court. Waste i s described i n one way as under

ground waste. This d e f i n i t i o n includes the l o c a t i n g , spacing!, 
, I 

d r i l l i n g , equipping, o p e r a t i n g , or producing of any w e l l or 

w e l l s i n a manner t o reduce or tend to reduce the t o t a l 

q u a n t i t y of crude petroleum o i l or n a t u r a l gas u l t i m a t e l y 

recovered from the p o o l . 
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Waste i s also defined as surface waste. When they 

t a l k about surface waste, they are t a l k i n g about, among other 

t h i n g s , evaporation, seepage and leakage. The d e f i n i t i o n 

of surface waste includes loss or d e s t r u c t i o n i n c i d e n t t o 

or r e s u l t i n g from the manner of spacing, equipping, o p e r a t i n g 

or producing a w e l l or w e l l s . 

Now, these d e f i n i t i o n s , although they speak i n 

terms of o i l and n a t u r a l gas, have been extended by the 

S t a t u t e t o also apply t o carbon d i o x i d e gas. 

I would now l i k e t o d i r e c t the Court's a t t e n t i o n t o 

the waste f i n d i n g s i n t h i s order. They're Findings^S^VT^'and 

Finding 8 reads i n p a r t t h a t the u n i t i z e d o p e r a t i o n and 

management of the proposed u n i t has the f o l l o w i n g advantages 

over development of t h i s area on a lease-by-lease basis; a 

more e f f i c i e n t , o r d e r l y , and economic e x p l o r a t i o n of the 

u n i t area. Witnesses f o r AMOCO, f o r C i t y Services Company, 

and f o r the P l a i n t i f f s a l l t e s t i f i e d t h a t u n i t i z e d o p e r a t i o n 

and management was the best method f o r developing t h i s f i e l d . 

F.A. Calloway, a r e s e r v o i r engineer c a l l e d by the P l a i n t i f f s 

s t a t e d , and I quote: " I have always been an advocate of 

f i e l d - w i d e u n i t i z a t i o n . I f e e l t h a t i s the optimum method 

f o r o p e r a t i o n i n order t o achieve the maximum recovery of 

hydrocarbons; i n t h i s case, gas, and operates under the most 

e f f i c i e n t circumstances." 

Now, there i s a s u b s t a n t i a l amount of evidence i n 

t h i s t r a n s c r i p t supporting t h i s p o r t i o n of Finding 8. I 
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w i l l not burden the Court by reading a l l of the t r a n s c r i p t 

references. As I noted before, t h i s has been f u l l y b r i e f e d ; 

f o r the b e n e f i t of the Court. I would, w i t h the Court's 

permission, o f f e r the basic i n f o r m a t i o n t h a t the u n i t i z e d 

o p e r a t i o n and management of the proposed u n i t has the 

f o l l o w i n g advantages over development of t h i s area on a 

lease-by-lease b a s i s : (a) More e f f i c i e n t , o r d e r l y and 

exonomic e x p l o r a t i o n of the Unit Area; and (b) More economical 

p r o d u c t i o n , f i e l d g a t h e r i n g , and treatment of carbon d i o x i d e 

gas w i t h i n the Unit Area. 

Evidence was presented by the Unit Agreement t h a t 

i t w i l l p rovide f o r o r d e r l y development of the Unit Area; t h a t 

i t w i l l enable the operator t o develop the Unit by d r i l l i n g 

w e l l s i n the most d e s i r a b l e l o c a t i o n s ; t h a t t h i s w i l l enable 

the operator t o d r a i n _the r e s e r v o i r i n an e f f e c t i v e manner 

w i t h the most e f f i c i e n t spacing p a t t e r n ; t h a t Unit management 

w i l l avoid w a s t e f u l d r i l l i n g and p r a c t i c e s ; t h a t i t w i l l 

enable the operator t o only d r i l l the w e l l s necessary t o 

produce t h e i r reserves and, t h e r e f o r e , w i l l avoid the 

d r i l l i n g of unnecessary w e l l s . 

Finding 8 (b) provides t h a t u n i t i z e d o p e r a t i o n and j 

management of the proposed u n i t w i l l , and I quote: "Provide 

f o r more economical p r o d u c t i o n , f i e l d g a t h e r i n g , and treatment 

of carbon d i o x i d e gas w i t h i n the Unit Area." 

Jim A l l e n , Sr., Petroleum Supervisor f o r AMOCO 
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Production Company, t e s t i f i e d t h a t Unit management was the 

most e f f i c i e n t way t o produce CÔ  from the Bravo Dome Unit 

Area. For the company, CC>2 would be produced by using fewer 

surface f a c i l i t i e s , and t h i s would, i n t u r n , r e s u l t i n 

reduced p r o d u c t i o n costs. Max Coker, a c o n s u l t i n g petroleum 

g e o l o g i s t w i t h extensive experience i n u n i t i z a t i o n , was 

c a l l e d by AMOCO Production Company. He t e s t i f i e d as t o the 

primary f a c t o r s which r e s u l t i n the surface loss of a product 

i n the o i l f i e l d s o r , i n t h i s case, i n the C0 2 f i e l d . He 

st a t e d the p r i n c i p a l causes were mechanical m i s f u n c t i o n and 

manmade acciden t . He concluded h i s testimony by s t a t i n g 

there would be a s u b s t a n t i a l l y g r e a t e r r i s k of surface loss 

i f t h i s area were developed on a lease-by-lease basis than 

i f i t were operated under a plan of u n i t i z a t i o n . 

t h a t said advantages w i l l reduce average w e l l costs w i t h i n 

the Unit Area, provide f o r longer economic w e l l l i f e , r e s u l t 

i n the gr e a t e r u l t i m a t e recovery of carbon d i o x i d e gas 

thereby p r e v e n t i n g waste. 

Mr. A l l e n t e s t i f i e d t h a t Unit o p e r a t i o n s , only s i x 

surface f a c i l i t i e s would be r e q u i r e d as opoosed to as many 

as 4,435 such f a c i l i t i e s i f the area nad t o be developed on 

a lease-by-lease b a s i s . He t e s t i f i e d t h a t fewer f a c i l i t i e s 

r e s u l t i n lower co s t ; t h a t lower costs extend the economic 

w e l l l i v e s of the w e l l s i n v o l v e d ; t h a t the longer w e l l l i v e s 

i n t h i s Commission order provides 
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r e s u l t i n the increased recovery of the product which prevents 

waste and i s c o n s i s t e n t and i n Line w i t h the s t a t u t o r y 

d e f i n i t i o n of underground waste. He f u r t h e r s t a t e d t h a t the 

savings t h a t would be accomplished i n the area of surface 

f a c i l i t i e s was only i n d i c a t i v e of a number of other savings 

t h a t would r e s u l t from u n i t i z e d o p e r a t i o n s . 

We submit t o you t h a t the O i l Conservation D i v i s i o n 

f i n d i n g s c l e a r l y d i s c l o s e the Commission's reasoning t h a t 

approval of t h i s Unit Agreement w i l l prevent waste. Their 

reasoning was i t i s more e f f i c i e n t . This r e s u l t s i n savings i 
i 
i 

which extends l i v e s of the w e l l s i n v o l v e d , which increases ! 

the u l t i m a t e recovery of the product, and t h a t , by d e f i n i t i o n , 

prevents waste. Each of these f i n d i n g s i s supported by 

s u b s t a n t i a l evidence. 

Now l e t ' s look at c o r r e l a t i v e r i g h t s . I t h i n k 

i n i t i a l l y i t i s important to focus on the d e f i n i t i o n of 

c o r r e l a t i v e r i g h t s . I t i s d e f i n e d by Statute as the opportun

i t y a f f o r d e d so f a r as i t i s p r a c t i c a b l e to do so to the 

owner of each property i n a pool t o produce, w i t h o u t waste, 

h i s j u s t and e q u i t a b l e share of the o i l or gas or both i n the 

p o o l . That d e f i n i t i o n then goes on t o e x p l a i n how t h a t 

should be c a l c u l a t e d . 

I n the C o n t i n e n t a l d e c i s i o n , the Supreme Court 

s t a t e d t h a t c o r r e l a t i v e r i g h t s are not absolute or uncon

d i t i o n a l but noted t h a t the L e g i s l a t u r e has enumerated i n 
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the d e f i n i t i o n of c o r r e l a t i v e r i g h t s , which we j u s t read, 

c e r t a i n elements c o n t a i n i n g such a r i g h t . Then the Court 

went on t o p r e s c r i b e c e r t a i n s p e c i f i c c o r r e l a t i v e r i g h t s , 

f i n d i n g s t h a t should be made by the Commission p r i o r to the 

en t r y of an order so f a r as i t i s p r a c t i c a b l e f o r the O i l 

Conservation Commission t o do. 

Now Mr. Kerr would l i k e us t o r e t u r n t o the standard 

announced i n Co n t i n e n t a l and p r o h i b i t the O i l Conservation 

Commission from e n t e r i n g an order p r o t e c t i n g c o r r e l a t i v e 

r i g h t s u n t i l the f u l l e xtent of the reserves are known. This 

i s not the f i r s t time a d e c i s i o n of the O i l Conservation ! 

Commission has been attacked on these grounds. W i t t e r and 

Willbanks v. The O i l Conservation Commission, the Commission 

approved two nonstandard or p r o r a t i o n agreements. Those 

were unusually l a r g e , and i t went t o the Supreme Court. I n 

r u l i n g f o r the Commission, the New Mexico Supreme Court s t a t e d 

the f o l l o w i n g , and I would l i k e t o read t h i s . 

"When the Commission exercises i t s duty to allow 

each i n t e r e s t owner i n a pool h i s j u s t and e q u i t a b l e share 

of the o i l or gas u n d e r l y i n g h i s p r o p e r t y , the mandate t o 

determine the extent of chose c o r r e l a t i v e r i g h t s i s subject 

t o the q u a l i f i c a t i o n as f a r as i t i s p r a c t i c a b l e t o do so. 

While the evidence lacked many of tlie f a c t u a l d e t a i l s 

thought to be d e s i r a b l e i n a case of t h i s s o r t , i t was 

because the a p p r o p r i a t e data was as y e t unobtainable. We 
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cannot say t h a t the e x h i b i t s , statements, and expressions 

of o p i n i o n by the a p p l i c a n t s do not c o n s t i t u t e s u b s t a n t i a l 

evidence or t h a t the orders were improperly entered or t h a t 

they d i d not p r o t e c t the c o r r e l a t i v e r i g h t s of the p a r t i e s 

so f a r as could be p r a c t i c a b l y determined." 

That i s very important t o t h i s case, Your Honor, 

f o r we have a very s i m i l a r s i t u a t i o n here. C e r t a i n a d d i t i o n a l 

evidence, of course, would be d e s i r a b l e . But what we have i s 

an e x p l o r a t o r y u n i t , and t h a t evidence i s not, as y e t , 

o b t a i n a b l e . I f we w a i t u n t i l a l l of the data i s i n , i t w i l l 

be too l a t e t o d e r i v e the b e n e f i t s of u n i t i z a t i o n thereby 

p r e v e n t i n g the waste which we have p r e v i o u s l y discussed. 

Mr. Kerr has i n d i c a t e d t h a t t h i s Unit Agreement 

and t h i s order i s premature. We would submit t o you t h a t . 

t h a t i s impossible w i t h an e x p l o r a t o r y u n i t . You have got 

t o u n i t i z e f o r the purpose of e x p l o r i n g and development. 

You u n i t i z e before you know what the reserves are because then 

you are not hamstrung by o f f s e t t i n g d r i l l i n g o b l i g a t i o n s 

and matters which r e a l l y , i n the f i n a l a n a l y s i s , r e s u l t i n 

w a s t e f u l development of a n a t u r a l resource. But we don't 

profess t o stand before you and say t h i s record i s devoid of ; 
! 

the issue of c o r r e l a t i v e r i g h t s . I t h i n k i t i s important t o 

look a t the c o r r e l a t i v e r i g h t s f i n d i n g s i n t h i s matter. 

Finding Number 14 reads: "That the evidence 

presented demonstrated t h a t there are two methods of 
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p a r t i c i p a t i o n which would p r o t e c t the c o r r e l a t i v e r i g h t s of 

the owners w i t h i n e x p l o r a t o r y u n i t s through the d i s t r i b u t i o n 

of p r o d u c t i o n or proceeds therefrom from the U n i t ; these 

methods are as f o l l o w s : (a) A formula which provides t h a t 

each owner i n the Unit s h a l l share i n production from any 

w e l l ( s ) w i t h i n the Unit i n the same p r o p o r t i o n as each 

owner's acreage i n t e r e s t i n the Unit bears t o the t o t a l Unit 

acreage, and 

(b) A method which provides f o r the establishment 

of p a r t i c i p a t i n g areas w i t h i n the Unit based upon completion 

of commercial w e l l s and geologic and engineering i n t e r p r e t a 

t i o n of presumed p r o d u c t i v e acreage w i t h only those p a r t i e s 

of i n t e r e s t w i t h i n designated p a r t i c i p a t i n g areas sharing i n 

pr o d u c t i o n . " 

That i s the other method f o r which evidence was 

o f f e r e d a t the Commission hearing. 

N e i l W i l l i a m s , a petroleum c o n s u l t a n t , t e s t i f i e d 

f o r AMOCO Production Company about both of these types of 

p a r t i c i p a t i o n methods i n v o l u n t a r y Unit Agreements. These 

two types -were g e n e r a l l y concurred i n by Mr. Calloway, 

P l a i n t i f f s ' witnesses, and were also discussed i n a statement: 

presented on behalf of the Commissioner of Public Lands. 

Finding Number 15 provides: "That each of the 

methods described i n Finding Number 14 above was demonstrated 

t o have c e r t a i n advantages and l i m i t a t i o n s . " 
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Bruce Landis, Regional U n i t i z a t i o n Superintendent 

f o r AMOCO, t e s t i f i e d as to the b e n e f i t s of the proposed 

method of p a r t i c i p a t i o n . He also t e s t i f i e d about p o s s i b l e 

problems t h a t a r i s e when you are de a l i n g w i t h the p a r t i c i p a t 

ing area approach. Testimony was also received from Mr. 

Calloway, the P l a i n t i f f s ' witness, about problems w i t h both 

of these types of proposed methods of p a r t i c i p a t i o n and 

problems t h a t were also o u t l i n e d i n the statement o f f e r e d 

by Oscar Jordan on behalf of the Commissioner of Public 

Lands. 

Finding 17 reads: "That the method of sharing the 

income from p r o d u c t i o n from the u n i t as provided i n the Unit 

Agreement i s reasonable and ap p r o p r i a t e at t h i s time." 

Mr. Williams t e s t i f i e d i n response t o questions as ; 

to the reasonableness jof an undivided p a r t i c i p a t i o n formula 

l i k e t h a t i n the Bravo Dome and said i t was probably the most 

i d e a l s i t u a t i o n t o have when we're deal i n g w i t h an e x p l o r a t o r y 

u n i t . 

He went on t o say, and I quote: "Geology i s not 

an exact science so, t h e r e f o r e , by a l l the p a r t i e s v o l u n t a r i l y 

agreeing to sharing whatever there might be i s the i d e a l 

s i t u a t i o n i n my o p i n i o n , regardless of where the production 

i s , because you don't know t h a t t o begin w i t h . " 

The Commission, i n Finding 25, s t a t e d : "That the 

evidence presented i n t h i s case e s t a b l i s h e s t h a t the u n i t 
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agreement at l e a s t i n i t i a l l y provides f o r the development 

of the u n i t area i n a method t h a t w i l l serve t o prevent 

and which i s f a i r t o the owners of i n t e r e s t s t h e r e i n . " 

Then i t entered i t s u l t i m a t e f i n d i n g on waste and 

c o r r e l a t i v e r i g h t s and s a i d : "That approval of the proposed 

u n i t agreement w i t h the safeguards provided above should 

promote the p r e v e n t i o n of waste and the p r o t e c t i o n of 

c o r r e l a t i v e r i g h t s w i t h i n the u n i t area." 

The O i l Conservation Commission's reasoning, we 

submit, i s c l e a r . They have said evidence was presented on 

two approaches, a l l equating the p r o d u c t i o n , two approaches 

t h a t would p r o t e c t c o r r e l a t i v e r i g h t s . But the method i n the 

Bravo Dome u n i t was reasonable and a p p r o p r i a t e , and the 

method was t h e r e t o i n t e r e s t owners; t h a t i t would p r o t e c t 

c o r r e l a t i v e r i g h t s . We, submit there i s s u b s t a n t i a l evidence 

t o support these f i n d i n g s . 

As we s t a r t e d out on c o r r e l a t i v e r i g h t s , we noted 

i t i s d e f i n e d as "the o p p o r t u n i t y t o produce one's j u s t and 

f a i r share of one's reserves." 

We submit t h a t , i n t h i s case, the i n t e r e s t owners 

have the o p p o r t u n i t y t o produce t h e i r share of the C0 2 • 

They have exercised t h a t r i g h t and have a v a i l e d themselves 

of the o p p o r t u n i t y by v o l u n t a r i l y j o i n i n g , c o n t r a c t i n g , 

and j o i n i n g i n the Unit Agreement. I t i s a v o l u n t a r y u n i t . 

This i s important because they have v o l u n t a r i l y committed 
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t h e i r i n t e r e s t s and have mutually agreed as t o how they w i l l 

produce t h e i r f a i r share of the reserves. Those who have not 

j o i n e d the Unit are not a f f e c t e d but are pr o t e c t e d by the 

terms of t h e i r i n d i v i d u a l lease agreements. 

We submit t o you, Your Honor, t h a t t h i s Unit 

Agreement has been approved by the O i l Conservation Commission, 

and the Commissioner of Public Lands, and by the United States 

Geological Survey. I t i s here before you to be reviewed t o 

determine whether or not i t i s c o n s i s t e n t whether the orders 

are c o n s i s t e n t w i t h the s t a t u t o r y a u t h o r i t y of the Commission; 

whether the f i n d i n g s d i s c l o s e d the reasoning of the Commission, 

and whether those f i n d i n g s are supported by s u b s t a n t i a l 

evidence. We b e l i e v e t h a t our review of the records c l e a r l y 

shows the f i n d i n g s are supported by the evidence; but they \ 

are c o n s i s t e n t w i t h the Commission and stand f i r m . ' 

I stand f o r any questions. 

THE COURT: Just one, and i t i s r e a l elementary, so you must 

f o r g i v e me. 

How d i d the Commission determine the e x t e r i o r 

boundaries, the surface boundaries of the Unit t o begin with? 

MR. CARR: The surface boundaries of the Unit were presented 

t o the Commission by AMOCO Production Company, and i n the 

t r a n s c r i p t on the o r i g i n a l hearing, a number of cross sections 

were o f f e r e d . Although a d m i t t e d l y there i s n ' t s u f f i c i e n t 

evidence t o determine how many reserves are under each 
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i n d i v i d u a l t r a c t , they had testimony showing t h a t w i t h i n the 

area they were seeking t o designate as the Unit Agreement i n 

the tub f o r m a t i o n , there appeared t o be greater prospects f o r 

p r o d u c t i o n of C0 2 t h a t i n the areas outside the area t h a t was 

defined as the Bravo Dome Uni t . 

THE COURT: This was based on what kind of ex p l o r a t i o n ? 

MR. CARR: Cross sections done from geologic data, w e l l logs 

reviewed, and from these w e l l logs, they t r i e d t o e x t r a p o l a t e 

and determine the extent of the carbon d i o x i d e producing 

f o r m a t i o n . ! 

i 

THE COURT: So when Mr. Kerr was r e f e r r i n g t o some 41 w e l l s , j 

are those the w e l l s you were r e f e r r i n g to? 

MR. CARR: That's c o r r e c t , Your Honor. Those are the w e l l s 

from which data was drawn f o r the purposes of t r y i n g t o 

determine the e x t e n t o_f_ the r e s e r v o i r . I t was p r i m a r i l y 

geologic c o n s i d e r a t i o n s t h a t were used to e s t a b l i s h where the 

boundaries of t h i s U n i t should be. 

One other p o i n t i n t h a t regard, Your Honor. There 

i s a discrepancy as t o the number of acres i n the Unit. We're 

t a l k i n g about 1,033,000 acres, and t h a t i s because, i n our 

b r i e f , I don't want t h a t t o be confused. C e r t a i n acreage ! 

has been con t r a c t e d out. 

THE COURT: Once you get over a m i l l i o n acres, Mr. Carr, i t i s 

j u s t a l o t of land. 

MR. KELLAHIN: Your Honor, I represent two o i l and gas companies 
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t h a t were i n v o l v e d i n t h i s proceeding, the f i r s t of which i s 

Amerada Hess. They own about 9.5 percent of the acreage 

committed t o t h i s U n i t , and they support the Court's 

re a f f i r m a n c e of the D i v i s i o n ' s order. The second company I 

represent i s C i t i e s Service Company. They have about one-half 

of one percent of the acreage committed t o the U n i t . They 

also support affirmance of the order. ' 

y j 

I n p r e p a r a t i o n f o r the hearing today, Your Honor, 

I understood from the P e t i t i o n e r ' s P e t i t i o n f o r Review, 

t h a t t h i s was t o be an o r d i n a r y garden-variety appeal from 

an O i l Commission Order, a question of s u b s t a n t i a l evidence 

and s u f f i c i e n c y of the f i n d i n g s . That standard as set f o r t h 

i n Faskens has been a r t i c u l a t e d f o r you by Mr. Pearce. I t 

i s my understanding t h a t i s what we were t o discuss today. 
j 

The question of whether, t h e r e was s u b s t a n t i a l evidence t o 

support the f i n d i n g s and whether, i n the second p o i n t , those 

f i n d i n g s were c e r t a i n l y s u f f i c i e n t t o a r t i c u l a t e the reasons 

of the Commission. I l e a r n , i n coming t o Court today from 

Mr. Kerr's argument and from h i s P e t i t i o n which I read t h i s 

morning, t h a t he r a i s e s f o r , I b e l i e v e , the f i r s t time, the • 

question concerning the j u r i s d i c t i o n of the Commission. As j 

the Court knows, the scope of review before t h i s Court i s 

determined by those issues presented i n the P e t i t i o n e r ' s 

A p p l i c a t i o n f o r Rehearing. That i s s p e c i f i c a l l y set f o r t h 

i n 70-22-25. I f I may, I w i l l read you the a p p r o p r i a t e 
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s e c t i o n . 

"The scope of review i s i n the D i s t r i c t Court. 

That the questions reviewed on appeal s h a l l be only questions: 

presented t o the Commission by the A p p l i c a t i o n f o r Rehearing." 

There i s a q u e s t i o n , I t h i n k , before you today, 

Your Honor, .-as t o whether any issues o u t s i d e t h a t can now 

be presented f o r your review. I t would be our p o s i t i o n t h a t -

Mr. Kerr and h i s c l i e n t s are l i m i t e d to those questions 

r a i s e d i n the A p p l i c a t i o n f o r the P e t i t i o n f o r Review as set 

f o r t h i n the A p p l i c a t i o n f o r Review. j 

THE COURT: Mr. K e l l a h i n , I keep asking t h a t . Mr. Kerr has j 

r a i s e d a j u r i s d i c t i o n q uestion of the Commission. When does 

the p a r t y have a r i g h t t o r a i s e an issue of j u r i s d i c t i o n 

before a j u d i c i a r y body? Does i t f o l l o w the same as i n j 

C o u r t s . i n t h a t i t can be r a i s e d on any order? 

MR. KELLAHIN: I suspect the choices are two. They have to be 

presented before the a d m i n i s t r a t i v e agency to a l e r t them, 

"Say, f e l l o w s , you are exceeding your j u r i s d i c t i o n of review. 

Why don't you do something about t h a t ? " 

They have some o b l i g a t i o n , I t h i n k , to a l e r t the 

j 

agency t h a t a t l e a s t one p a r t y f e e l s t h a t what they're doing ; 

exceeds t h e i r a u t h o r i t y . However, as you know, fundamentally 

i n D i s t r i c t Court proceedings, you can r a i s e j u r i s d i c t i o n a l 

issues a t any time. I am not sure what Mr. Kerr has said i s , 

i n f a c t , one of those c l a s s i c j u r i s d i c t i o n a l questions t h a t 
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can be appealed at any time. 

THE COURT: I know, but h i s argument i s t h a t the u l t i m a t e 

order exceeded the a u t h o r i t y of the Commission, e i t h e r 

l e g a l l y or c o n s t i t u t i o n a l l y , or otherwise. That i s one of 

hi s arguments, as I hear i t . I don't see how you can r a i s e 

t h a t before you get the order here i n the f i r s t place. 

I was j u s t hoping you could e n l i g h t e n me a l i t t l e 

b i t about what the law said on t h a t s u b j e c t . 

MR. KELLAHIN: Perhaps I haven't, Your Honor. 

The business about a v o l u n t a r y u n i t , I t h i n k , 

deserves some c l a r i f i c a t i o n . A d m i t t e d l y , t h i s i s probably 

one of the l a r g e s t v o l u n t a r y e x p l o r a t o r y u n i t s ever presented 

to the Commission f o r review. But the Court should know 

t h a t , as a matter of r o u t i n e , a l l v o l u n t a r y e x p l o r a t o r y u n i t s 

come t o them as they come t o them, f i r s t of a l l , i n one of 

thre e ways. One i s s t a t u t o r i l y . The O i l Commission prevents 

waste and, g e n e r a l l y governs o i l and gas because i n New 

Mexico. These cases w i l l come to them f o r t h a t type of 

order under t h a t s t a t u t o r y p r o v i s i o n . Second of a l l , the 

c o n t r a c t , as i t does i n t h i s case, provides f o r review by 

the D i v i s i o n . This case came t o the D i v i s i o n i n both those 

kinds of concepts. A t h i r d way, as s t a t e d by Mr. H a l l , i s 

when the Commissioner of Public Lands asks t h a t i t be done. 

He asked t h a t because he does not have the e x p e r t i s e t o 

determine those questions set f o r t h i n the s t a t u t e . He 
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defers t o the e x p e r t i s e of the O i l Conservation D i v i s i o n . 

I n regard t o Mr. Kerr's statement t h a t there are 

f i n d i n g s i n the Order t h a t i t e i t h e r e x p l i c i t l y or i m p l i c i t l y : 

says t h a t the Commission lacks or has f a i l e d t o f i n d t h a t 

t here i s s u f f i c i e n t evidence, or there i s no evidence t o 

p r o t e c t c o r r e l a t i v e r i g h t s , I t h i n k t h a t exceeds what t h i s 

order, i n f a c t , says. ! 

I have, again, reviewed the Order i n terms of what 

Mr. Kerr has s a i d , and I cannot f i n d the kinds of f i n d i n g s 

t h a t he c i t e s t h a t support t h a t conclusion. I t would appear 

t o me t h a t those f i n d i n g s t h a t are addressed to the lack of , 

evidence are addressed t o which of the two formulas, e i t h e r of 

which i s acceptable t o the D i v i s i o n , w i l l u l t i m a t e l y determine 

how the product i s t o be a l l o c a t e d among the i n t e r e s t owners.' 

I 

I n f a c t , t h a t i s t r u e of a l l e x p l o r a t o r y u n i t s . The method j 

of a l l o c a t i o n of p r o d u c t i o n , and the e xtent t h a t each acre 

i s u n d e r l y i n g by a given amount of hydrocarbons can only be 

determined a f t e r development i s comoleted. 

I t i s w i t h those p o i n t s i n mind, then, and I t h i n k 

s p e c i f i c a l l y t r y i n g t o answer a question r a i s e d t o them by 
i 
i 

the Commissioner of Public Lands, one of those questions i s | 

whether the Unit Agreement i s going t o provide the Scate of 

New Mexico and i t s b e n e f i c i a r i e s w i t h a f a i r and reasonable 

share of the p r o d u c t i o n . 

I f you read t h a t i n t h i s l i g h t , then you w i l l f i n d 

the j u s t i f i c a t i o n f o r the c o n t i n u i n g j u r i s d i c t i o n of the 
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Commission. I n other words, at some p o i n t i n the f u t u r e , 

t h a t i n f o r m a t i o n , when i t comes a v a i l a b l e , w i l l be presented 

to them and they can determine, at t h a t date, whether the 

p a r t i c i p a t i o n formula i s f a i r . That does not mean to say 

t h a t e i t h e r one of these i s not f a i r and appr o p r i a t e to 

p r o t e c t c o r r e l a t i v e r i g h t s and prevent waste. : 

We b e l i e v e , f o r those reasons, as w e l l as other 

reasons s t a t e d today, t h a t the Commission's Order ought t o be 

a f f i r m e d . 

THE COURT: Thank you, Mr. K e l l a h i n . 

I b e l i e v e I have heard from everyone. Mr. Kerr, 

your response, please. 

MR. KERR: May i t please the Court. I n the matter of u n i t i 

z a t i o n , we d i d have an expert -- and I don't t h i n k t h a t there, 

i s probably any doubt about i t -- t h a t u n i t i z a t i o n , as such 

i n the l a s t concept of the u n i t i z a t i o n , i s a s u f f i c i e n t 

o r d e r l y t h i n g ; t h a t i t makes good sense. I don't know t h a t 

anybody e x a c t l y i s opposed t o u n i t i z a t i o n j u s t f o r the sake 

of u n i t i z a t i o n . I n the subject of u n i t i z a t i o n , there are 

probably 100,000 d i f f e r e n t ways t o go about forming a u n i t . 

S 
I n t h i s p a r t i c u l a r i n s t a n c e , i n the proceedings before the 1 

i 

Commission, we i n d i c a t e d , f o r example, t h a t they had taken, 

i n the p r e p a r a t i o n of t h i s Unit Agreement, perhaps a n 

American Petroleum Landman's form w i t h a Federal Unit form 

as p r e s c r i b e d by the Geological Service or the Federal 
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Government Land Department. 

I n t h a t i n s t a n c e , we showed, as an example, t h a t 

i n f e d e r a l e x p l o r a t o r y u n i t s , t h a t they have a p r o v i s i o n 

where you have a supervisor who i s there i n a p r o p r i e t a r y 

c a p a c i t y ; mainly, as a landowner. As the f i e l d i s developed 

and the pools are d e f i n e d , there would be a sharing among 

the owners i n t h a t p a r t i c u l a r pool w i t h o u t g e t t i n g o f f i n t o 

a l l these t h i n g s because t h a t was a matter of c o n t r a c t . I f , 

i n f a c t , those t h i n g s were not done, t h a t the supervisor of 

the Federal Government, under a p r o p r i e t a r y c a p a c i t y , would 

have a r i g h t t o revoke the u n i t i z a t i o n . That would be one 

t h i n g . We have c i t e d i n the fo o t n o t e a case, and when we 

come i n now, we come up w i t h a vast area, a m i l l i o n acres, 

or whatever the number i s , a b i g one, anyway, w i t h f l u v i a l 

d e p o s i t s , where we already have dry holes, t h i c k e n i n g from 

the t h i n g ; we know t h a t from testimony t h a t was presented 

the f i r s t day. We know these things are not equal. Not 

a l l acreage i s born equal. 

I n the matter of carbon d i o x i d e , we know these 

t h i n g s , so we come up w i t h the Unit Agreement or a sharing 

agreement t h a t i s f i x e d and j e l l e d f o r e v e r f o r a l l i n t e n t s 

and purposes on a sharing basis t h a t can never p r o t e c t 

c o r r e l a t i v e r i g h t s . In a d d i t i o n to t h a t , we go i n and 

e l i m i n a t e the safeguards t h a t landowners would have i f there 

i s i n s u f f i c i e n t development of the f i e l d t o go t o the 
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Courthouse, and seeing the c a n c e l l a t i o n of t h e i r lease on 

the grounds, there was i n s u f f i c i e n t development as a 

reasonably prudent operator would do. The Court would g i v e 

them so much time t o do t h a t i f the Court found t h a t , i n 

f a c t , because the Court has been doing t h i s f o r 50 or 75 

years i n the o i l f i e l d s . I f , i n f a c t , t here was an u n f a i r 

sharing agreement, i f under t h a t business of u n i l a t e r a l 

s h a r i n g , they could be made t o solve those problems. I n t h i s 

i n s t a n c e , we come up w i t h a Unit Agreement, and they j u s t 

picked a Unit Agreement t h a t can't ever take care of the 

c o r r e l a t i v e r i g h t s on the record t h a t we see here before us. 

That doesn't mean there can't be a Unit Agreement; t h a t 

doesn't mean there can't be a proper one f o r t h a t f i e l d . I t 

j u s t means you can't go and do i t the simplest way and give 

i t the l e a s t thought and come up w i t h a bag of bones and say 

because i t i s u n i t i z a t i o n , t h a t i s holy and, t h e r e f o r e , 

the exception. That i s e x a c t l y what I t h i n k has happened 

i n t h i s case. 

Now then, i n t h i s t h i n g , o r d e r l y development, and 

a l l of t h i s , t h a t Simms v. Mechem case, which i s c i t e d 

i n the t r i a l b r i e f , one of those s i x cases went t o the 

Supreme Court from the Commissior, or maybe seven, i t makes 

a p o i n t t h a t i s not the preven t i o n of waste. E f f i c i e n c y and 

o r d e r l i n e s s i s not synonymous w i t h p revention of waste. 

I am saying t o them i f they would get back t o the boards, 
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they could probably work t h i s matter out to have a formula 

to take care of i t . I f you have 20 r e s e r v o i r s , the people 

w i t h those 20 r e s e r v o i r s would share i t . I f you have net 

acre f e e t would want t o get i n t o t h a t -- but there are ways 

t o do t h i s on net acre f e e t ; 20 d i f f e r e n t ways. You need 

hard-job type of decisions made by numbers p e r t i n e n t t o who 

would have a v i t a l vested i n t e r e s t , and you work those out. 

But you j u s t don't slam them down. 

THE COURT: Let me ask you something, Mr. Kerr. 

S p e c i f i c a l l y what i n the Commission's Order prevents 

t h a t k i n d of proceeding a t some time i n the f u t u r e ? 

MR. KERR: I would l i k e t o say, i f my Pleadings are i n s u f f i c i e n t 

t o get t o t h i s business from the conclusion, t h a t I would l i k e 

t o make an amendment t o make them conform t o my b r i e f s , the 

argument I am making. 

THE WITNESS: Let's hear your argument. 

MR. KERR: The argument i s t h a t , i n t h i s case -- l e t me go to 

Finding 17; "That the method of sharing the income from 

p r o d u c t i o n from the u n i t as provided i n the Unit Agreement 

i s reasonable and a p p r o p r i a t e at t h i s time." 

The Commission f i n d s t h a t , a t l e a s t i n i t i a l l y , the 
i 

development of the Unit Araa i n a method which w i l l serve 

the owners of the i n t e r e s t s t h e r e i n . At the time, we have 

no p r o d u c t i o n . That was speaking of i n i t i a l l y . 

Then I w i l l go on, paraphrasing, t h a t there i s no 
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data a v a i l a b l e t o determine whether or not lonq-term develop

ments of the Unit i s a method which w i l l prevent waste and 

which i s f a i r . Finding 27 s t a t e s : "That f u r t h e r development 

w i t h i n the Unit Area should provide the data upon which such 

determinations could, from time to time, be made." 

Then i t goes on, i n Finding 28: "That the 

Commission i s empowered and has the duty w i t h respect t o 

u n i t agreements t o do whatever may be reasonably necessary t o 

prevent waste and p r o t e c t c o r r e l a t i v e r i g h t s . ' 1 

"To do whatever may be reasonably necessary." 

That i s what I am saying they don't. The Commission should 

exercise c o n t i n u i n g j u r i s d i c t i o n i n the f u t u r e so t h a t they 

can take those steps r e q u i r e d t o orevent waste and p r o t e c t 

c o r r e l a t i v e r i g h t s . Among those t h i n g s they can do i n the 

f u t u r e i s w e l l spacing, r e q u i r i n g w e l l s t o be d r i l l e d , r e 

q u i r i n g e l i m i n a t i o n of undeveloped or dry acreage from the 

u n i t area, and m o d i f i c a t i o n of the u n i t agreement. That i s 

Finding Number 30. 

Then i n Finding Number 37: "That approval of the 

proposed u n i t agreement w i t h the safeguards provided above 

should promote the pr e v e n t i o n of waste and the p r o t e c t i o n of 

c o r r e l a t i v e r i g h t s v i t h i n the u n i t area. 

I n the i n t e r i m , they put i n f i n d i n g s t h a t AMOCO, 

as the u n i t o p e r a t o r , should make r e p o r t s , come back and 

get approvals, and a l l t h i s k i n d of business. I n t h i s , they 
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have operated on a basic premise they can make people d r i l l 

w e l l s , t h a t they can r e q u i r e m o d i f i c a t i o n of the Unit 

Agreement i n such matters, I presume, of c o r r e l a t i v e r i g h t s . 

I n t h a t , t h i s i s where they got out i n l e f t f i e l d . That i s 

j u s t not one of the powers t h a t they c o n s t i t u t i o n a l l y have 

or can have, i n e f f e c t , as t o r e q u i r i n g m o d i f i c a t i o n of the 

c o n t r a c t u a l agreements. 

Now then, Mr. Carr r a i s e s an i n t e r e s t i n g s u b j e c t , 

and t h a t i s i f they s t a r t producing i n 1990, 1984 — or when

ever i t might be — and there i s some development i n the 

meantime, and we f i n d out the nature of the f i e l d i s such 

t h a t the c o r r e l a t i v e r i g h t s are r e a l l y not being attended t o 

i n a p r a c t i c a l matter -- t h a t the Commission can revrke the 

Unit Agreement. Maybe they can; I don't know. That i s an 

i n t e r e s t i n g q u e s t i o n . 

I would imagine they could come c l o s e r t o revoking 

i t before they can s t a r t commanding m o d i f i c a t i o n of the 

Unit Agreement. I t h i n k t h a t would be, i n a c o n t i n u i n g 

j u r i s d i c t i o n sense, very p o s s i b l e . What do we do then? Do 

we go back and have, among 1400 people, a l a w s u i t t o see 

who i s going t o c o l l e c t the back r o y a l t i e s t h a t were pa i d , 

w i t h the surface uses combined, and a l l of t h i s thing? 

I n o ther words, I t h i n k t h a t would be a bigqer mess than 

anything we could p o s s i b l y have. But the Commission hasn't 

considered t h i s . The Commission considers, and i t s whole 
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order was based on the very basic premise i t could c o n t r o l 

these matters now and f o r the l i f e of carbon d i o x i d e formation 

from the tub formation i n t h a t f i e l d . I would p e r s o n a l l y 

t h i n k AMOCO -- i f t h a t i s what the Commission s a i d , and 

t h a t i s what i t says i n Finding 2 9 -- I t h i n k AMOCO would 

have t o , i f they thought they could be compelled by the ! 

O i l Conservation Commission, to change t h e i r r i g h t s i n t h i s 

t h i n g . I f the Court, i n f a c t , i s going t o hold t h a t i s t r u e , 

maybe t h a t gives us a safeguard. But I can't b e l i e v e t h a t 

i t i s a v a l i d exercise by any concept of the powers of 

r e g u l a t o r y agencies; a t l e a s t , as p r a c t i c e d up t o t h i s time. \ 

This i s f o r e i g n t o anything t h a t I pe r s o n a l l y -- and I t h i n k 

probably anybody i n t h i s room -- has ever had t o cope w i t h , 

of having a regulatory agency impose i t s powers on a Unit 1 

i 

Agreement. i 

In one of these t h i n g s , t o go and t e l l AMOCO to 

spend $500,000,000 t h i s year d r i l l i n g w e l l s , as they i n d i c a t e d 

they have a r i g h t t o do, as the Commission i n d i c a t e s i n 

Finding 29, i t i s u n b e l i e v a b l e . We are d e a l i n g , and the 

record w i l l show, the bucks are b i g i n t h i s o p e r a t i o n . 

When i t comes down to i t , t h i s needs t o be sent ; 

back, and AMOCO, i f they want u n i t i z a t i o n w i t h these f o l k s , 

need t o come up w i t h a scheme to p r o t e c t these c o r r e l a t i v e 

r i g h t s i f they want t o u n i t i z e i t now. This i s not such 

an e x p l o r a t o r y u n i t t h a t we are d e a l i n g w i t h something under 
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North Pole t h a t nobody has any siesmology on. But you have 

been producing i n small areas of t h i s , about 6,000 acres 

f o r 30, 40 years. We know something about t h i s , plus these 

42 w e l l s i n d i c a t e we have got vast d i s p a r i t i e s i n the q u a l i t y 

of the reserves and, hence, the recovery t h a t a p a r t i c u l a r 

t r a c t i s e n t i t l e d t o . I n e f f e c t , t h i s has come up too 

halfcocked. They came up w i t h a plan of sharing t h a t w i l l > 

not work, and they waived out too many requirements t h a t 

t h i s Commission i s t r y i n g t o plug up. God bless them f o r 

t r y i n g , but they haven't got the power. 

Now then, I would l i k e t o say t h a t Mr. K e l l a h i n 

r a i s e d an i n t e r e s t i n g q u e s t i o n . I n t h i s f i r s t hearina 

before the Commission -- not the rehearing but the f i r s t 

heari.iq -- ve f i l e d , and I b e l i e v e i t i s i n the record, a 1 

Motion f o r Rehearing and submitted a b r i e f i n support t h e r e o f 

I t was a t t a c k i n g the orders as they then e x i s t e d , which 

said,"We f i n d t h a t c o r r e l a t i v e r i g h t s are prot e c t e d i f the 

prev e n t i o n of waste w i l l be prevented"; ergo the Order i s 

approved e f f e c t i v e whatever the date was. I t was very s h o r t . 

I t i s i n the record, a l s o . 

Then on Rehearing, t a k i n g i n t o account our Motion, 

I assume -- I take some c r e d i t f o r t h a t -- they then go back 

t o the drawing boards because I t h i n k i t i s so obvious t h a t 

the c o r r e l a t i v e r i g h t s issue i s going begging as w e l l as 

t h i s matter of reasonable development which the State's got 
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a r i g h t smart i n t e r e s t i n , too, i n t h i s d eal. They come up 

w i t h t h i s t h i n g , t h i s theory t h a t they w i l l r e t a i n t h i s 

I 

r i g h t , and they w i l l , i n the f u t u r e , be able t o enter orders 

r e q u i r i n g w e l l s t o be d r i l l e d , e l i m i n a t i o n of acreage, and 

m o d i f i c a t i o n of the Uni t Agreement. That i s a f a l s e , f a l s e 

premise on which they acted. That so permeates, Your Honor, j 

t h i s e n t i r e order, the order t h a t was entered s t a r t i n g a t ; 

j 

the bottom of t h a t page, on which I j u s t read t h a t t h i n g from :. 

I f the Commission were t o be a u t h o r i t a t i v e l y t o l d , "Gentlemen, 

you do not have the power to r e q u i r e m o d i f i c a t i o n of the Unit! 

Agreement," I t h i n k the Commission i t s e l f would be up here 

asking t o p u l l t h i s t h i n g down. We are d e a l i n g w i t h the 

one great carbon d i o x i d e development t h a t t h i s State has. 

This has got l o t s of r a m i f i c a t i o n s t o i t . I am not t r y i n g 
i 

I 
t o overdo t h a t , but they asked t o p u l l t h i s down themselves.! 

i 

I f they know they don't have t h a t power, as a matter of 
i 

law, t h a t the general language of the act of the L e g i s l a t u r e • 

saying they have the power t o do these t h i n g s , t o take care 

of t h i n g s l i k e spacing r u l e s , p r o r a t i o n formula; a l l of these 

t h i n g s which they do and do a good job o f . But they don't , 

have the power t o go i n and s t a r t modifying c o n t r a c t s . I f ! 

they understood t h a t , I t h i n k they would p u l l i t down 

themselves because t h i s i s serious business we are t a l k i n g 

about here. 

The language we are t a l k i n g about, a l l of these 

w e l l s and the costs and the recoveries expected, we are 
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t a l k i n g about a g i g a n t i c t h i n g . We are also t a l k i n g about 

a resource t h a t i s e s s e n t i a l t o the State of New Mexico i n 

t h i s matter. Whenever we got i t where> AMOCO has 68 percent 

of the U n i t , can c o n t r o l the r a t e of growth, production, and 

so f o r t h , and i f the Commission can't go i n there and say, 

"Go d r i l l more w e l l s , produce more gas," we got a problem on 

our hands, Judge. 

THE COURT: Mr. Kerr, one question s i r . I s t i l l have t o ask 

i t because I don't have any answer y e t . 

You i n d i c a t e d as you read t o me c e r t a i n Findings 

t h a t the Commission would r e t a i n j u r i s d i c t i o n and would ' 

review. As I understand the order t o be, the apportionment 

of gain t o be received from these w e l l s as e x p l o r a t i o n should' 
i 

develop a reasonable formula. That i s the way I read i t . j 
i 
i 

Am I r i g h t or wrong? ; 

i 

MR. KERR: When i t says "The powers they reserve are the r i g h t 

t o modify the Agreement," and I am assuming because the 

s u b j e c t i s c o r r e l a t i v e r i g h t s to a very l a r g e degree, I am 

assuming they are assuming they have the r i g h t t o r e q u i r e 

the m o d i f i c a t i o n of the c o n t r a c t i n regard to sharing, which . 

i s what c o r r e l a t i v e r i g h t s are a l l about. ' 

THE COURT: So, t o understand your argument, i t i s n ' t the 

issue t h a t the method of apportionment i s f i x e d f o r e v e r , but 

t h a t the r i g h t of the Commission to f i x t h a t method or 

approve i t i s such — 
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MR. KERR: Not r e a l l y . I am saying, i n f a c t , they have come 

up w i t h something t h a t i s f i x e d and j e l l e d . That i s t o the 

c o n t r a r y . 

I n the f u t u r e , the minute t h a t Landowner X or 

Company Y gets themselves reduced i n t h e i r sharing, because 

of the Commission's act or the operator's a c t , u n i l a t e r a l 

a c t of t r y i n g t o a d j u s t c o r r e l a t i v e r i g h t s , I t h i n k t h a t 

the courts of t h i s s t a t e are going t o say t h a t t h a t was not 

the power, duty, or f u n c t i o n of the Commission, and c e r t a i n l y 

not of AMOCO, or whoever i t might be t h a t d i d i t , and t h a t ; 

i n e f f e c t , t h i s i s j e l l e d . j 

The minute t h a t t h i s deal got the Good Housekeeping 

Seal of Approval, i f you wanted t o a t t a c k i t , you had t o 

a t t a c k i t now w h i l e i t i s a d i r e c t a t t a c k ; no c o l l a t e r a l 

! 
a t t a c k s . I f you want t o r a i s e t h a t issue, you b e t t e r r a i s e 

| 

i t now or fo r e v e r hold your peace. I t h i n k t h a t ' s where we 

are. I don't b e l i e v e t h a t we can take from Landowner X, 

when i t develops t h a t h i s pro p e r t y i s marginal property i n 

t h i s t h i n g , and cut h i s sharing arrangement by act of t h i s \ 

Commission. Yet Findings 29 and 30 are e x a c t l y what t h i s • 

Commission i s basing t h i s premise on w i t h these safeguards. 
i 

They consider them safeguards, and they may be, i f they have 

the power. But they don't have the power. I t h i n k before 

t h i s case i s a l l over, i t i s going to probably take a r u l i n g . -

I f they have the power t o do t h a t , then I t h i n k probably my 

appeal i s wasted. Probably I would have t o almost concede 
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t h a t . I f they have the power to change these things-, t h a t 

i s one t h i n g . But I t h i n k i t w i l l have t o take a co u r t 

hearing f o r some f o r c e of law. 

MR. KELLAHIN: Your Honor, might I respond t o your question? 

THE COURT: No, s i r , not y e t . Lot mc do t h i s i n t u r n or I w i l l 

get l o s t . 

Thank you, Mr. Kerr. Mr. Pearce? 

MR. PEARCE: Thank you, Your Honor. I w i l l r e s i s t the 

temptat i o n t o be r e p e t i t i v e . I would r e f e r the Court 

s p e c i f i c a l l y t o Findings 29 and 30 which s t a t e : "That the 

Commission may and should exercise c o n t i n u i n g j u r i s d i c t i o n 

over the u n i t c o r r e l a t i v e t o a l l matters given i t by law." 

I n a d d i t i o n t o t h a t , I would r e f e r the Court t o the 

Order p o r t i o n s r a t h e r than the Findings p o r t i o n s of the 

Order; s p e c i f i c a l l y 6446-B. 

Mr. Kerr, perhaps we should be honored t h a t he 

th i n k s we should take charge of p r i v a t e c o n t r a c t u a l disputes 

between i n d i v i d u a l s because perhaps he f e e l s we are par

t i c u l a r l y competent, and we appreciate any statement of our 

competence. The O i l Conservation Commission i s not auth o r i z e d 

to s t a t e --

THE COURT: Let me s t a t e t h a t may not have the t o t a l agreement 

of the people i n t h i s room. 

MR. PEARCE: Y es, s i r , but i f I have Mr. Kerr's, I w i l l take 

a l l I can get. 
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The O i l Conservation Commission does not, (-id not, 

and w i l l not enter i n t o p r i v a t e c o n t r a c t u a l disputes. I f 

the p a r t i e s t o t h i s Unit Agreement or ou t s i d e the Unit 

Agreement have c o n t r a c t u a l d i s p u t e s , they proceed to other 

forums than the New Mexico O i l Conservation Commission. 

Thank you, s i r . I 
i 
i 

THE COURT: A l l r i g h t , s i r . Mr. H a l l , I b e l i e v e you were next j 

i n order of argument. 

MR. HALL: Your Honor, yes, s i r , and i t w i l l be b r i e f . 

i • 
I would l i k e t o respond a l i t t l e b i t t h a t we seem i 

I 

t o be keying i n on two issues; one, c o r r e l a t i v e r i g h t s , and j 

the second being the a u t h o r i t y of the p a r t i e s r e a l l y t o submit 

t h e i r c o n t r a c t , r e f e r elements of t h e i r c o n t r a c t t o f i n d i n g s : 

of an a d m i n i s t r a t i v e body. I would l i k e t o s t a t e again t h a t j 

I request the a u t h o r i t y , o f the P l a i n t i f f s t o r a i s e t h i s j 

p a r t i c u l a r p o i n t a t t h i s time. However, I have not b r i e f e d 

the issue, and I know of nothing i n the law t h a t would prevent 

any p a r t i e s t h a t c o n t r a c t i n r e f e r e n c i n g any p a r t of t h e i r '> 

agreement t o a f i n d i n g of the Commission or whomever. 

Another p o i n t on c o r r e l a t i v e r i g h t s : As I have | 

; i 

p o i n t e d o u t , the Commissioner of Public Lands does not 

p a r t i c u l a r l y concern himself w i t h determining c o r r e l a t i v e 

r i g h t s . Although Stata land i s s c a t t e r e d almost e q u a l l y 

throughout the U n i t , t h a t does not mean we do not take i n t o 

c o n s i d e r a t i o n f i n d i n g s regarding c o r r e l a t i v e r i g h t s . I n 
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f a c t , we do. I f we had found anything i n the O i l Conservation 

Commission's record t h a t would put us i n the p o s i t i o n of 

p l a c i n g the c o r r e l a t i v e r i g h t s of the State land t r u s t 

b e n e f i c i a r i e s ' p r o p e r t i e s i n jeopardy, we would be on the 

side of the P l a i n t i f f s here today. However, we simply d i d 

not f i n d those i n the record. 

I would l i k e t o p o i n t out one t h i n g t o the Court; 

t h a t the issue of c o r r e l a t i v e r i g h t s and waste have been 

def i n e d by the New Mexico Supreme Court before. I f you have 

one, the c o u r t s seem to say you have another. I f I could 

p o i n t out C o n t i n e n t a l O i l Company, 70 NM 310, I would l i k e 

t o read one p a r t i c u l a r l i n e out of t h a t . S t a r t i n g i n mid 

sentence: "but the basis of i t s powers" — speaking of the 

OCC — " i s founded on the duty t o prevent waste and t o 

p r o t e c t c o r r e l a t i v e r i g h t s . A c t u a l l y , the prevention of waste 

i s a paramount power inasmuch as t h i s term i s an i n t e g r a l 

p a r t of the d e f i n i t i o n of c o r r e l a t i v e r i g h t s . " 

So i f i t i s submitted to by Mr. Kerr, or any o t h e r 

p a r t y , t h a t the c o r r e l a t i v e r i g h t s of anyone here, i n c l u d i n g 

the S t a t e , were not p r o t e c t e d by the O i l Conservation 

Commission, we j u s t d i d not f i n d t h a t i n the record. 

Otherwise, we would have j o i n e d i n the P l a i n t i f f s i n t h i s 

proceeding. 

That i s a l l I have, Your Honor. 

THE COURT: Thank you, Mr. H a l l . 

Mr. Carr? 
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MR. CARR: Very b r i e f l y . 

Mr. Kerr i n d i c a t e d e f f i c i e n c y was not tantamount 

t o p r e v e n t i o n of waste. We do t h i n k i t i s important t o note, 

however, t h a t the d e f i n i t i o n s of waste provide t h a t waste i s 

caused by anything which does not tend t o produce the 

u l t i m a t e recovery of a resource, and t h a t the e f f i c i e n c i e s ; 

t h a t w i l l be accomplished by the u n i t i z a t i o n w i l l r e s u l t i n 

gre a t e r o i l recovery, and thereby do f a l l w i t h i n the d e f i n i t i o n 

of the p r e v e n t i o n of waste. Mr. Kerr has i n d i c a t e d there may 

w e l l be a day when a question needs t o be brought before t h i s 

Court i f the O i l Commission should t e l l AMOCO t o d r i l l w e l l s , 

cut p r o d u c t i o n , or whatever, and I submit t h a t i s not r e a l l y 

a question before the Court today. The questions were the 

questions i n t h i s P e t i t i o n t o Appeal. Mr. Kerr has said 

what AMOCO created i s an unworkable scheme. I f t h a t i s so, 

I 

100 percent of the working i n t e r e s t s i n the Bravo Dome ' 

Agreement have r a t i f i e d t h i s agreement, and the vast m a j o r i t y 

of the i n t e r e s t owners have done so. We submit t h a t they 

have agreed as t o how t h e i r c o r r e l a t i v e r i g h t s w i l l be 
i 
i 

p r o t e c t e d . ; 

THE COURT: I don't suppose you want t o take a vote today? 

MR. CARR: I would very much l i k e t o defer the vote, Your 

Honor. ! THE COURT: Mr. Kel l a h i n ? 

MR. KELLAHIN: Your Honor, a small p o i n t , but I t h i n k i t i s 
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s i g n i f i c a n t . 

What we're doing here today, Your'Honor, i s review

in g an order of the O i l Conservation D i v i s i o n , and we are 

not l i t i g a t i n g the c o n t r a c t u a l disputes or d i f f e r e n c e of 

Mr. Kerr's c l i e n t s who might have i n t e r e s t s i n t h i s acreage. 

At the time of the hearing, i t was 91.5 percent of the 
i 

i n t e r e s t s v o l u n t a r i l y committed t o the Unit which r e s u l t e d : 

i n 86 percent of the r o y a l t y . I t i s our p o s i t i o n t h a t the 

people who have become s i g n a t o r i e s of the Unit Agreement 
i 

are the ones who have co n t r a c t e d concerning t h e i r c o r r e l a t i v e ' 
i 
I 

r i g h t s . We are s a t i s f i e d t h a t the c o r r e l a t i v e r i g h t s t o those 

people are p r o p e r l y p r o t e c t e d . As to those people t h a t are 

not p a r t i c i p a n t s i n the Unit as being s i g n a t o r i e s , I am at 

a loss t o understand why Mr. Kerr wants t o p r o t e c t those' : 

i n t e r e s t s i n t h i s order-, because, as I see i t , they are not ! 

a f f e c t e d by t h i s Order. 

THE COURT: Thank you, Mr. K e l l a h i n . 

Gentlemen, l e t me thank you f o r your p r e s e n t a t i o n s 

and t h e i r b r e v i t y and t h e i r c l a r i t y d u r i n g the course of 

t h i s hearing on a l l sides. I t seems t o me t h a t there are a ; 

couple of issues t h a t I must defer a t the moment because • 

they have been r a i s e d . Whether they were r a i s e d i n the 

Pleadings or not I am a l i t t l e unclear about on reading the 

Pleadings. But very c l e a r l y , a p a r t of t h i s l a w s u i t i s 

going t o get up t o the Supreme Court on one side or the 
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o t h e r , regardless of what I do today; whether or not the 

Commission has the power t o provide f o r the kind of 
i 

p r e l i m i n a r y , e x p l o r a t o r y u n i t i z a t i o n agreement t h a t t h i s ! 

appears t o be, and making an e f f o r t to provide, i n the 

Commission's view, f o r the l e a s t w a s t e f u l means of e x p l o r a t i o n 

and u l t i m a t e d e t e r m i n a t i o n of the apportionment process f o r 

the proceeds and the gain t o be deri v e d i n t h a t e x p l o r a t i o n . 

That i s s p e c i f i c a l l y what the Commission d i d , was f e e l t h a t 

i t has t h a t power. 

Since t h a t i s not d i r e c t l y b r i e f e d , I b e l i e v e I 

must defer any k i n d of d e c i s i o n on t h a t question and allow i 

the p a r t i e s i n t h i s case a per i o d of 10 days or so t o b r i e f 

t h a t q u e s t i o n and submit b r i e f s t o the Court on t h a t 

s p e c i f i c j u r i s d i c t i o n a l q u e s t i o n . I w i l l determine i t during! 

the course of t h i s proceeding. I t seems t h a t I must, since : 

t h a t i s the primary argument t h a t has been r a i s e d by the 

P l a i n t i f f s here. 

I must agree w i t h you, Mr. Kerr, t h a t i s b a s i c a l l y 

d i s p o s i t i v e of most of your agreements since everyone seems 

t o concede t h a t the Findings themselves are supported by 

s u b s t a n t i a l evidence inasmuch as t h i s i s an e x p l o r a t o r y 
i 

stage of the e n t i r e u n i t and determining j u s t e x a c t l y where 

the deposits are located under the ground. 

The s p e c i f i c l e g a l arguments t h a t I would request, 

then, would be the power of the Commission to provide f o r 
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a p r e l i m i n a r y e x p l o r a t o r y u n i t i z a t i o n agreement or a f i n a l 

u n i t i z a t i o n agreement w i t h p r e l i m i n a r y f i n d i n g s before the 

l i m i t a t i o n s of a f i e l d have been determined t o a geologic 

p r o b a b i l i t y . I b e l i e v e t h a t ' s what you have got i n t h i s 

case. I f you can submit those to the Court, then I w i l l 

decide t h i s case. 

I know a l o t of you have t r a v e l e d a long ways j u s t 

f o r the b e n e f i t of t h i s couple of hours of hearing, but I 

w i l l decide t h i s case before the end of the year, i f you 

can submit your b r i e f s on time. 

I s t here anything else a t t h i s time by any of the 

attorneys? 

Court w i l l be i n recess. 

(Whereupon, the hearing was concluded a t 12:20 o'clock P.M.) 
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STATE OF NEW MEXICO ) 
) ss 

COUNTY OF TAOS ) 

I , ANGELA M. ALBAREZ, a C e r t i f i e d Shorthand Reporter 

and Notary P u b l i c , DO HEREBY CERTIFY t h a t I d i d t h e r f o r e r e p o r t 

i n stenographic shorthand the questions and answers set f o r t h 

h e r e i n , and the fo r e g o i n g i s a t r u e and c o r r e c t t r a n s c r i p t i o n 

of the proceeding had upon the t a k i n g of t h i s Hearing. 

I , FURTHER CERTIFY t h a t I am n e i t h e r employed by nor 

r e l a t e d t o any of the p a r t i e s or at t o r n e y s i n t h i s case, and 

t h a t I have no i n t e r e s t whatsoever i n the f i n a l d i s p o s i t i o n 

of t h i s case. 

I , FURTHER CERTIFY t h a t the cost of t h i s t r a n s c r i p t 

i s $ t o the ~' ' •>;• 

C e r t i f i e d Shorthand Reporter 
and Notary P u b l i c . 

My Commission Expires:. : • ~r_ " , -'' ~ 
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H A R R I S C . K E R R 

M I C H A E L T . M O R O A N 

W I L L I A M E . W A R D 

E V E L Y N U N D E R W O O D 

H . W . L E V E R C T T 

October 22, 1982 

Ms. Rose Marie Alderete 
Clerk of the Supreme Court 

of the State of New Mexico 
P.O. Box 948 
Santa Fe, New Mexico 87501 

P O S T O F F I C E B O X 

M I D L A N D , T E X A S 7 9 7 0 a 

T E L E P H O N E 9 1 5 6 8 3 - 5 2 

W A R R E N D . B A R T O N 

C O U N S E L 

v. >, 
111 

0 ! L CuNSdvvM i IUIN UiviSIOiN 
SANTA FE 

Re: Cause No. 14,359 Appealed from the 
D i s t r i c t Court of Taos County, New 
Mexico; Robert Casados, et a l vs 
O i l Conservation Commission, et a l 

Dear Ms. Alderete: 

Here are eleven copies of Answering B r i e f t o the 
Motion of Amoco Production Company t o S t r i k e Issues on 
Appeal. I be l i e v e t h a t the Amoco Production Motion t o 
S t r i k e Issues on Appeal and B r i e f supporting the same and 
the enclosed b r i e f i s now ready to be submitted to the Court 
f o r i t s a c t i o n i n respect of the motion. I don't know 
whether Amoco's motion t o l l s the time f o r f i l i n g b r i e f s on 
the merits by the Appellees. 

As per the C e r t i f i c a t e of Service appearing at the 
end of the enclosed b r i e f , copies have been mailed to the 
opposing counsel. 

Thank you very much. 

Very t r u l y yours, 

Ernest L. C a r r o l l 

Enclosures 

ELC/cc 



Ms. Rose Marie Alderete 
October 22, 1982 
Page No. 2 

CC: W. Perry Pearce, Esquire 
New Mexico O i l Conservation Commission 
P.O. Box 2088 
Santa Fe, New Mexico 87501 

W i l l i a m F. Carr, Esquire 
P. 0. Box 2208 
Santa Fe, New Mexico 87501 

W. Thomas K e l l a h i n , Esquire 
K e l l a h i n & K e l l a h i n 
P. 0. Box 1769 
Santa Fe , New Mexico 87501 

J. Scott H a l l , Esquire 
P. 0. Box 1148 
Santa Fe, New Mexico 87501 



January 6, 1983 

Mrs. Rose Marie Alderete, Clerk 
New Mexico Supreme Court 
Supreme Court Building 
Santa Fe, New Mexico 87501 

RE: Robert Casados, et a l . O i l Conservation Commission and 
Commissioner of Public Lands 

Dear Mrs. Alderete: 

Presented herewith f o r f i l i n g are the re-ordered Answer 
Br i e f s of the Intervenor-Appellee Commissioner of Public Lands. 
Through e r r o r , t h a t p o r t i o n of the b r i e f addressing c o r r e l a t i v e 
r i g h t s was i n a d v e r t a i n t l y mislocated thereby causing some of 
the pages to be misnumbered. The enclosed b r i e f s have been 
re-ordered and properly paginated. The t e x t and substance of 
the b r i e f remains unchanged. 

Thank you f o r your cooperation i n making t h i s correction. 

Very t r u l y yours, 

LEGAL COUNSEL 

JSH/br 

Enclosure 

cc: A l l Counsel of Record w/enclosure 
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STATEMENT OF THE CASE 

Appellants herein seek f u r t h e r j u d i c i a l review subsequent 

to the judgment of the D i s t r i c t Court f o r Taos County of May 6, 

1982, a f f i r m i n g O i l Conservation Commission Orders No.'s R-6446 

and R-6446-B. Order No. R-6446 was entered on August 14, 1980, 

and was modified by Order No. R-6446-B on January 23, 1931. 

Appellants bring t h i s appeal pursuant to Section 70-2-25, 

NMSA, 1978. 
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STATEMENT OF PROCEEDINGS 

The Record on Appeal before t h i s Court consists of the 

Transcript of the Record Proper, the Transcript of Proceedings 

i n the D i s t r i c t Court, and the Transcript of Proceedings before 

the O i l Conservation Commission, i n d u c i n g e x h i b i t s , at both the 

hearing of July 21, 1980, and the rehearing of October 9, 1980. 

References i n t h i s Answer Brie f to the above w i l l be i n the f o l 

lowing manner: 

The two volume Transcript of the Record Proper: (Tr. 00). 

The Transcript of Proceedings of the July 21, 1980, O i l 
Conservation Commission Hearing: (Tr. H. 00). 

The Transcript of Proceedings on Rehearing: (Tr. R. 00). 

In t h i s B r i e f , the P l a i n t i f f s - A p p e l l a n t s w i l l be referred 

to as "Appellants." The Defendants-Appellees w i l l be referred 

to as " O i l Conservation Comission or OCC." The Intervenor-

Appellee Commissioner w i l l be referred to as "Commissioner." 

On January 8, 1980, the Commissioner of Public Lands gave 

preliminary approval to the Bravo Dome Carbon Dioxide Unit 

Agreement presented by Amoco Production Company ("Amoco"), the 

proposed u n i t operator (Tr. H. 27). The voluntary Unit Agree

ment called f o r the exploration and development of Carbon Di

oxide Gas on approximately 1,035,000 acres of fe d e r a l , state, 

and fee lands i n Harding, Quay, and Union Counties, i n north

eastern New Mexico. 

Within the boundaries of the Bravo Dome Unit are included 

-2-



approximately 318,000 acres of state land (Tr. H. 17). The 

State of New Mexico acquired t i t l e t o those t r a c t s of land with

i n the Bravo Dome upon approval of the U.S. Government's survey, 

by v i r t u e of the New Mexico Enabling Act (Act of June 20, 1910, 

36 Statutes at Large 557, Chap. 310). Under that p a r t i c u l a r 

Act of Congress, the State of New Mexico was granted lands to 

be held i n t r u s t f o r the support of the State's common schools. 

The Commissioner administers such lands under the aut h o r i t y of 

the New Mexico Constitution, A r t i c l e X I I I . The state's carbon 

dioxide resources were leased pursuant to A r t i c l e XXIV of tho 

New Mexico Constitution and administered under A r t i c l e 10 of 

Chapter 19 of the New Mexico Statutes, s p e c i f i c a l l y Section 

19-10-2, NMSA, 1978. Several statutes s p e c i f i c a l l y address the 

Commissioner's a u t h o r i t y to commit state t r u s t lands to volun

tary exploration and development u n i t s . (See, Sections 19-10-

45, 19-10-46, and 19-10-47, NMSA, 1978, as well as Sections 

19-10-53 and 19-10-54 concerning pooling and communitization 

agreements.) Under the above-mentioned statutes, approval of 

the O i l Conservation Commission i s not a sp e c i f i c condition 

precedent to the commitment of state lands to voluntary u n i t 

agreements. However, before he may give his consent to such 

agreements, Section 19-10-46, supra, mandates that the Commis

sioner make ce r t a i n findings of his own. The text of that 

statute states: 

[COOPERATIVE AGREEMENTS; REQUISITES FOR APPROVAL.) 

No such agreement s h a l l be consented t o or ap
proved by the commissioner unless he finds t h a t : 
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A. such agreement w i l l tend t o promote the 
conservation of o i l and gas and the better u t i 
l i z a t i o n of reservoir energy; 

B. under the operations proposed the state 
and each beneficiary of the lands involved w i l l 
receive i t s f a i r share of the recoverable o i l 
or gas i n place under i t s lands i n the area af
fected; and 

C. the agreement i s i n other respects f o r 
the best i n t e r e s t s of the state. 

The substance of Section 19-10-46, supra, has, as w e l l , 

been adopted i n the administrative rules and regulations of 

the Commissioner, most notably i n Rule 1.045 under the ambit 

of "Cooperative and Unit Agreements" - "Requisites of Agree

ments." 

In a d d i t i o n t o the requirement that the i n t e r e s t s of the 

state t r u s t b e n e i f i c i a r i e s are protected, the Commissioner 

makes his own f i n d i n g that the u n i t agreement promotes con

servation and assures best u t i l i z a i t o n of reservoir energy: 

i n essence, the f i n d i n g must be that "waste," as defined by 

Section 70-2-3, NMSA, 1978, i s prevented. 

The Commissioner's approval i s based upon extensive geo

logic and engineering data presented by the u n i t applicant 

and analyzed by the Commissioner's in-house s t a f f . 

Mthough there i s no "record" of the s t a f f ' s 

analysis, per se, recommendations are made to the Commissioner 

i n view of his required f i n d i n g and the Commissioner acts ac

cordingly. 

In his decision making process, the Commissioner may delay 

his f i n d i n g pending an analysis of the data by his s t a f f and 
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by the O i l Conservation Division (Rule 1.047), i n essence, defer

r i n g to the specialized expertise of the O i l Conservation Commis

sion. The Commissioner, i n f a c t , chose to conduct his decisional 

procedure i n t h i s manner, delaying his f i n a l approval u n t i l the 

OCC made i t s i n v e s t i g a t i o n as per Bravo Dome Unit Agreement, 

A r t i c l e 17(B), delaying the e f f e c t i v e date u n t i l the approval 

of both the OCC and the Commissioner. 

On May 28, 1980, Amoco made app l i c a t i o n t o the OCC f o r 

formal approval of the u n i t . Following public hearing, the OCC 

approved the u n i t by i t s Order R-6446 (Tr. 8-15), s e t t i n g out 

i t s e f f e c t i v e date as 60 days f o l l o w i n g the approval by the 

Director of the United States Geological Survey and the Commis

sioner of Public Lands (Tr. 9). The Commissioner gave his 

formal approval on August 28, 1980, and the u n i t agreement be

came e f f e c t i v e on November 1 of that same year. 

In the i n t e r i m , on September 2, 1980, the Appellants here

i n requested a rehearing of Order R-6446 pursuant to Section 

70-2-25, NMSA, 1978 (Tr. 16). The primary allegations i n the 

Appellant's Application f o r Rehearing were: 

1) Lack of substantial evidence to support the 
findings and orders. 

2) Lack of s u f f i c i e n t f i n d i n g s . 

'3) Failure of order t o prevent waste and protect 
c o r r e l a t i v e r i g h t s . 

4) That the Order i s premature. 

5) That the Order i s a r b i t r a r y and capricious 
(Tr. 17-24). 

By Order R-6446-A (Tr. 32-33), the O i l Conservation 
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Commission granted rehearing i n the case and framed the issues 

as follo w : 

(a) prevention of waste w i t h i n the u n i t area; 

(b) protection of c o r r e l a t i v e r i g h t s w i t h i n the 
unita area as afforded by the u n i t agree
ment, i t s plan and p a r t i c i p a t i o n formula; 
and 

(c) whether the u n i t agreement and i t s plan 
are premature. 

The rehearing was held on October 9, 1980. On January 23, 

1981, the O i l Conservation Commission issued i t s Order R-6446-3 

a f f i r m i n g Order R-6446, but with a d d i t i o n a l findings and re

quirements such as r e t e n t i o n of j u r i s d i c t i o n by the OCC over 

the u n i t and periodic review of plans of development and opera

t i o n (Tr. 34-45). 

Thereafter, Appellants f i l e d P e t i t i o n s to Appeal from Order 

No.'s R-6446 and R-6446-B with the D i s t r i c t Court f o r Harding, 

Quay, and Union Counties (Tr. 1-135). By consolidation and 

tr a n s f e r , these appeals were docketed i n the Taos County D i s t r i c t 

Court. Although he was not named i n those P e t i t i o n s , i t was 

determined that the Commissioner's a b i l i t y to administer the 

state lands committed to the u n i t would be s i g n i f i c a n t l y af

fected by the outcome of t h i s l i t i g a t i o n , thereby making him 

a necessary and indispensable party under the a u t h o r i t y of 

Swayze v. B a r t l e t t , 58 N.M. 504, 273 P.2d 367 (1954). Conse

quently, i n order to preserve the j u r i s d i c t i o n of the Court 

and allow a l l p a r t i e s a f u l l and f a i r hearing, the Commissioner 

sought and was allowed in t e r v e n t i o n i n t h i s proceeding by the 

-6-



Court's Order of October 5, 1981. Following hearing, that 

Court entered i t s judgment a f f i r m i n g the Orders of the OCC on 

May 27, 1982. Following the f i l i n g of the Brief-in-Chief by 

Appellants, t h i s Court ruled on Amoco's Motion to Strike Issues 

on Appeal and ordered that the issues herein be r e s t r i c t e d to 

those raised at the Rehearing before the O i l Conservation Com

mission. 
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ARGUMENT AND AUTHORITIES 

POINT I 

SUBSTANTIAL EVIDENCE IN THE RECORD SUPPORTS 
THE FINDINGS AND ORDERS OF THE 
OIL CONSERVATION COMMISSION. 

THE ORDERS ARE NEITHER ARBITRARY NOR CAPRICIOUS. 

Appellants have assailed Orders R-6446 and R-6446-3 of the 

OCC f o r the reason th a t the record lacks s u f f i c i e n t and sub

s t a n t i a l evidence t o support findings that waste w i l l be pre

vented and c o r r e l a t i v e r i g h t s protected. Of course, a reasoned 

consideration of Appellants' allegations requires and examina

t i o n of the OCC's l e g i s l a t i v e charge and a u t h o r i t y . 

The a u t h o r i t y of the OCC to carry out i t s l e g i s l a t i v e 

mandate of conservation of o i l and gas, prevention of waste and 

protection f o r c o r r e l a t i v e r i g h t s i s found generally at Section 

70-2-6 et sea, NMSA, 1978. 

The d e f i n i t i o n of "waste" under the O i l Conservation Com

mission's statutes i s found at Section 70-2-3, NMSA, 1978, which 

states i n part: 

As used i n t h i s act, the term "waste" i n addi
t i o n t o i t s ordinary meaning, s h a l l include: 

A. "Underground waste" as those words are 
generally understood i n the o i l and gas busi
ness and i n any event to embrace the i n e f f i 
c i e n t , excessive, or improper use or d i s s i p a t i o n 
of the reservoir energy, including gas energy 
and water d r i v e , of any pool, and the l o c a t i n g , 
spacing, d r i l l i n g , equipping, operating or pro
ducing, of any well or wells i n a manner t o r e 
duce or tend t o reduce the t o t a l quantity of 
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crude petroleum o i l or natural gas u l t i m a t e l y 
recovered from any pool, and the use of i n 
e f f i c i e n t underground storage of natural gas . . . 

B. "Surface waste" as those words are gen
e r a l l y understood i n the o i l and gas busi
ness, and i n any event to embrace the un
necessary or excessive surface loss or de
s t r u c t i o n without b e n e f i c i a l use, however 
cause, of natural gas of any type or i n any 
form or crude petroleum o i l , o r any product 
thereof, but including the loss or destruc
t i o n , without b e n e f i c i a l use, r e s u l t i n g from 
evaporation, seepage, leakage or f i r e , es
p e c i a l l y such loss or destruction incident t o 
or r e s u l t i n g from the manner of spacing, equip
ping, operating or producing, we l l or wells, or 
incident t o or r e s u l t i n g from the use of i n 
e f f i c i e n t storage or from the production of 
crude petroleum o i l or natural gas i n excess of 
the reasonable market demand. 

A d d i t i o n a l l y , " c o r r e l a t i v e r i g h t s " has been defined i n 

Section 70-2-33(H), NMSA, 1978: 

"Correlative r i g h t s : means the opportunity af
forded, so f a r as i s practicable t o do so, to 
the owner of each property i n a a pool to pro
duce without waste his j u s t and equitable share 
of the o i l or gas, or both, i n the pool, being 
an amount, so f a r as can be practicably deter
mined and so f a r as can be practicably obtained 
without waste, s u b s t a n t i a l l y i n the proportion 
that the quantity of recoverable o i l and gas, 
or both, under such property bear the t o t a l 
recoverable o i l and gas, or both, i n the pool, 
and f o r such purpose to use his j u s t and equi t 
able share of the reservoir energy;" 

In the review and approval of exploratory and developmental 

units brought before i t , the OCC, w i t h i n i t s a u t h o r i t y , must 

make a f i n d i n g t h a t the u n i t w i l l indeed act t o : (1) prevent 

waste, and (2) protect c o r r e l a t i v e r i g h t s . The Commission's 

duties i n t h i s regard were considered by the New Mexico Supreme 

Court i n the case of Continental O i l Company v. O i l Conservation 
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Commission, 70 N.M. 310, 373 P.2d 809, wherein the court stated: 

The O i l Conservation Commission i s a creature of 
sta t u t e , expressly defind, l i m i t e d and empowered 
by the lav; creating i t . The commission has j u r i s 
d i c t i o n over matters related t o the conservation 
of o i l and gas i n New Mexico, but the basis of i t s 
powers i s founded on the duty t o prevent waste and 
and to protect c o r r e l a t i v e r i g h t s . * * * Actually, 
the prevention of waste i s the paramount power, 
inasmuch as t h i s term i s an i n t e g r a l part of the 
d e f i n i t i o n of c o r r e l a t i v e r i g h t s . [Emphasis sup
p l i e d . ] 

See, also, Sims v. Mechem, 72 N.M. 186, 382 P.2d 183 (1963). 

And, by v i r t u e of Section 70-2-34, NMSA, 1978, the Commission 

was charged with applying those same duties to the conservation 

of carbon dioxide gas. 

STANDARD OF REVIEW 

On appeal, the Court i s required to review the evidence i n 

the record and must sustain the orders appealed from i f they 

are supported by "substantial evidence." The present day stan

dard of review i n New Mexico goes f u r t h e r than requiring a 

fi n d i n g of "any" substantial evidence (ICC v. L o u i s v i l l e & 

N.R.R., 227 U.S. 88 [1913]), but looks to a review of a fi n d i n g 

based on the record as a whole. Ribera v. Employment Security 

Commission, 92 N.M. 694, 594 P.2d 742 (1979); Jones v. Employ

ment Services D i v i s i o n , 619 P.2d 542, 545 (1980). 

I t i s assertedhere that the record "as a whole" i s re

plete with evidence supporting the Commission's findings and 

orders, undergoing not only the primary expert review by OCC 

s t a f f p r i o r t o promulgation, but also submission to s c r u t i n i z -

ation by the Commissioner of Public Land's expert s t a f f p r i o r 
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to his approval. 

I t has been d i f f i c u l t throughout t o ascertain from the Ap

pellant's pleadings as t o what exactly constitutes the eviden

t i a r y deficiency. Appellant seems to allege that because the 

O i l Conservation Commission did not "define" the extent of waste 

that the record i s unable t o show that the evidence i s s u f f i c i e n t 

to support a f i n d i n g by the OCC that such can be prevented. 

A l i k e argument was made to the Hew Mexico Supreme Court 

i n Rutter & Wilbanks Corp. v. O i l Conservation Com'n, 87 N.M. 

286, 532 P.2d 582 (1975). I n Rutter, the appellant from an order 

of the OCC argued that because the Commission f a i l e d to establish 

the "type" of waste contemplated from the record, there was no 

"substantial evidence" supporting the order. The Court i n 

Rutter, supra, simply quoted Continental O i l Co. v. O i l Conser

vation Com'n, 70 N.M. 310, 373 P.2d 809 (1962), which stated 

that the Commission i s required to make only "basic conclusions" 

from the record. The court said, i n essence, that the Commis

sion's findings regarding waste i n even a generic sense imply 

protection against any waste contemplated by the statutes. 

Here, as i n Rutter, supra, an attempt to reposture the findings 

r e l a t i o n s h i p to the record cannot be "seriously argued," Rutter, 

I d . at 289. Instead, an attack upon the su f f i c i e n c y of the 

evidence must, by v i r t u e of the law, be l i m i t e d to s c r u t i n i z a t i o n 

of what appears on the record. That scrutiny does not require 

that evidence be weighed against d e f i n i t i o n a l or extraneous 

standards, but only that the evidence be looked to "to determine 

whether i t implies a q u a l i t y of proof which includes the 



conviction that the order was proper or furnishes a substantial 

basis of facts from which the issue tendered could be reasonably 

resolved." Landowners O i l , Gas and Royalty Owners v. Corpora

t i o n Commission, Okla, 415 P.2d 942 (1966). 

Hence, a review of the record by t h i s Court w i l l show suf

f i c i e n t " q u a l i t y of proof" to provide a substantial basis for 

the Commission's f i n d i n g s . 

OCC FINDINGS ON PREVENTION OF WASTE: 

The O i l Conservation Commission's conclusion that the u n i t 

agreement w i l l prevent waste of carbon dioxide i s based upon 

findings 8 and 9 of Order R-6446-B (Tr. 35). Those findings 

set out: 

(8) That the u n i t i z e d operation and management 
of the proposed u n i t has the fol l o w i n g advantages 
over the development of t h i s area on a lease-by-
lease basis: 

(a) More e f f i c i e n t , orderly and economic 
exploration of the u n i t area; and 

(b) More economical production, f i e l d 
gathering, and treatment of carbon 
dioxide gas w i t h i n the u n i t area. 

(9) That said advantages w i l l reduce average 
well costs w i t h i n the u n i t area, provide f o r lon
ger economic w e l l l i f e , r e s u l t i n the greater 
ultimate recovery of carbon dioxide gas thereby 
preventing waste. 

Throughout both the July 21 and October 9, 1980, hearings, 

the expert witnesses offered extensive testimony on the subject 

of waste. Almost without exception, those witnesses were of 

the convincing opinion that the u n i t agreement would serve to 

prevent waste, thus substantiating Findings 8 and 9, above. 
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Amoco's Regional U n i t i z a t i o n Superintendent t e s t i f i e d 

extensively on the savings realized as a r e s u l t of u n i t i z a t i o n 

(Tr. H. 11-52). At the o r i g i n a l hearing of July 21, Bruce 

Landis stated: 

A. " A l l r i g h t . F i r s t of a l l , with re
spect to conservation of C02. Where you 
have an orderly and e f f i c i e n t development, 
where i t can be planned ahead, and where 
you are not running i n t o competitive opera
t o r s who have desperately t o d r i l l o f f s e t 
o b l i g a t i o n s , and so on, you are conserving 
the u n i t i z e d substances. You are preven
t i n g waste i n the d r i l l i n g process. You 
are preventing waste i n the completion pro
cess. 

From there, you are handling that i n the 
most orderly fashion with respect to the 
reser v o i r , producing whatever f l u i d s there 
are from the best places possible, et 
cetera. 

There are many reasons why we would have 
conservation of these u n i t i z e d substances 
and prevention of waste." 

As w e l l , Amoco offered the expert testimony of Bruce May, 

i t s Petroleum Geologist (Tr. H. 53-86); Neil Williams, a pro

fessional Petroleum Engineer (Tr. 11-37); and James Alle n , i t s 

Senior Petroleum Engineer on the subject of production equip

ment requirements on the Bravo Dome with and without u n i t i z a t i o n 

(Tr. R. 38-101). The savings on d r i l l i n g and surface i n s t a l l a 

tions to be realized from u n i t i z a t i o n i s dramatically apparent: 

Q. " A l l r i g h t , s i r , I'm going to jump 
back again on you, as I've been doing 
a l l the way through my d i r e c t presenta
t i o n , and I apologize f o r t h a t , Mr. 
Al l e n , but going back to our bar graph, 
our comparison, our Exhibit RH-7, i n 
your opinion would six surface f a c i l i 
t i e s i n s t a l l a t i o n s serving 324 wells 
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each be able to to operated a longer econ
omic l i f e than 4435 i n d i v i d u a l surface 
f a c i l i t y i n s t a l l a t i o n s serving t h i s u n i t 
area on a lease basis?" 

A. " I n my opinion, Mr. 3 u e l l , I think 
i t would be considerably cheaper to oper
ate on a u n i t basis and, as such, we 
would have a longer i n d i v i d u a l l i f e , well 
l i f e . " 

Q. "So under u n i t operation a greater 
amount of C02 would be recovered than 
would be recovered under i n d i v i d u a l 
lease operations." 

A. "Yes, s i r , i n my opinion." 

Q. "That would thus prevent reservoir 
waste i n that you'd be recovering the 
maximum amount of C02 possible." 

A. "Yes, s i r . " 

The comments of Mr. Walter Healey, counsel f o r Amerigas,a 

working i n t e r e s t owner i n the Bravo Dome which has been unable 

to negotiate commitment to the u n i t with i t s lessors (Tr. H. 133) 

were compelling: 

MR. HEALY: " i n a n u t s h e l l , Amerigas 
strongly supports formation of the u n i t 
as long as basic r i g h t s of a l l working 
i n t e r e s t s and ro y a l t y i n t e r e s t s are 
protected. As stated at the l a s t hear
ing, rather eloquently by Mr. Buell, 
t h i s i s a unique opportunity f o r the 
Division t o approve u n i f i e d development 
of an e n t i r e f i e l d . Amerigas believes 
formation of the u n i t w i l l promote con
servation and prevent waste of a very 
valuable resource, carbon dioxide, that 
i s nov/ commonly recognized as one of the 
most e f f e c t i v e and economic means of 
increasing recovery of o i l . " 

Indeed, even the Appellant's own expert witness, F. H. 

Callaway, an expert reservoir engineer and o i l producer from 

Midland, obviously leaned toward the view that u n i t i z a t i o n 

-1 4-



would be the better means of exploration and development of 

carbon dioxide: 

Q. "Now, then, i n your background have 
a t t i t u d e s developed as a petroleum en
gineer working as a reservoir engineer? 
Do you have any p a r t i c u l a r points of 
view about the subject of u n i t i z a t i o n 
as a whole?" 

A. "I've always been an advocate of 
Field-wide u n i t i z a t i o n . I f e e l l i k e that 
i s the optimum method f o r operation i n 
order to achieve the maximum recovery 
of hydrocarbons, i n t h i s case gas, and 
operates under the most e f f i c i e n t c i r 
cumstances. " 

Q. "Have you formed an opinion about 
whether t h i s proposed u n i t w i l l expedite 
u t i l i z a t i o n and development of carbon 
dioxide?" 

A. " i t ' s sort of a homily i n the o i l 
business that most leases owned by major 
o i l companies don't get d r i l l e d t i l l close 
to the e x p i r a t i o n date. I think that cer
t a i n l y from the testimony we've heard, and 
my own experience i n dealing with o i l and 
gas companies, small and large, that we 
might expect a more rapid development of 
t h i s resource on a u n i t i z e d basis than we 
would on a competitive i n d i v i d u a l lease 
basis." 

Q. "Do you conceive i n your own mind 
that the necessity to avoid lease expira
t i o n s by the d r i l l i n g of 339 wells i n t h i s 
u n i t area, as depicted t h i s morning, i s - -
constitutes waste?" 

A. " I don't-- i t ' s d i f f i c u l t f o r me to 
see that e x p i r a t i o n of a lease which i s 
productive of a valuable resource would 
c o n s t i t u t e waste." 

Q. "Would the e f f e c t of d r i l l i n g more 
ra p i d l y than they might otherwise, the 
operators might otherwise wish to do so, 
does that c o n s t i t u t e waste i n any d e f i 
n i t i o n you're f a m i l i a r with?" 
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A. "Well, i n a sense i t might. Money has 
cer t a i n value and i t ' s always nice to be able 
to time your expenditure t i l l the l a s t moment 
that you need them. I t has some good common 
sense behind i t . I t must be weighed against 
the other factors that are involved, such as 
protecting c o r r e l a t i v e r i g h t s and the expedi
t i o n of the u t i l i z a t i o n of a very valuable 
resource." 

The record i s replete with evidence, then substantiating 

the f i n d i n g that waste w i l l be prevented under u n i t i z a t i o n by 

allowing f o r orderly development i n an economic manner while 

avoiding the d r i l l i n g of unnecessary wells and the attendant 

d u p l i c i t y of surface f a c i l i t i e s . As w e l l , the evidence i s 

compelling that carbon dioxide can be e f f i c i e n t l y and effec

t i v e l y produced i n a manner most l i k e l y to optimize the u t i l 

i z a t i o n of reservoir energy. 

OCC FINDINGS ON THE PROTECTION 
OF CORRELATIVE RIGHTS: 

The concept of c o r r e l a t i v e r i g h t s i n o i l and gas law 

evolved from th a t p a r t i c u l a r body of case law that sought to 

prevent conduct i n the o i l f i e l d which could cause damage to 

others having ownership i n t e r e s t s i n the same producing 

reservoir. (See, 1 Williams and Meyers, O i l and Gas Law, 

Section 204.6.) I n essence, c o r r e l a t i v e r i g h t s has come to 

mean the opportunity f o r an owner to produce his f a i r share 

of o i l or gas. Indeed, that i s the meaning of c o r r e l a t i v e 

r i g h t s embodied by Section 70-2-33 (H), supra. 

The findings i n Order R-6446-B directed at c o r r e l a t i v e 
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r i g h t s were: 

(14) That the evidence presented demonstrated 
that there are two methods of p a r t i c i p a t i o n which 
would protect the c o r r e l a t i v e r i g h t s of the owners 
w i t h i n exploratory u n i t s through the d i s t r i b u t i o n 
of production or proceeds therefrom from the u n i t ; 
these methods are as follows: 

(a) a formula which provides that each 
owner i n the u n i t s h a l l share i n pro
duction from any we l l ( s ) w i t h i n the 
u n i t i n the same proportion as each 
owner's acreage i n t e r e s t i n the u n i t 
bears t o the t o t a l u n i t acreage, and 

(b) a method which provides f o r the estab
lishment of p a r t i c i p a t i n g areas w i t h i n 
the u n i t based upon completion of com
mercial wells and geologic and engineer
ing i n t e r p r e t a t i o n of presumed pro
ductive acreage w i t h i n designated par
t i c i p a t i n g areas sharing i n production. 
Such p a r t i c i p a t i o n would be based upon 
the proportion of such owner 1s acreage 
i n t e r e s t w i t h i n the p a r t i c i p a t i n g area 
as compared t o the t o t a l acreage w i t h i n 
the p a r t i c i p a t i n g area. 

(17) That the method of sharing the income from 
production from the u n i t as provided i n the Unit 
Agreement i s reasonable and appropriate at t h i s 
time. 

At hearing before the OCC, i t was explained at length 

that u n i t i s exploratory i n nature (Tr. R. 34) with geologic 

information being less t h a t complete. Consequently, witness 

testimony corroborated the f i n d i n g (17) that when u n i t i z a t i o n 

i s attempted with l i m i t e d knowledge of the actual producing 

c h a r a c t e r i s t i c s of the f i e l d , a p a r t i c i p a t i o n formula based 

upon surface acreage i s a "reasonable and appropriate" means 

of assuring an equitable d i s t r i b u t i o n of production or proceeds. 

Again, Amoco's witness Bruce Landis addressed means of 
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protecting c o r r e l a t i v e r i g h t s here: 

Q. (Mr. Pad i l l a ) . . . "My concern with t h i s 
t h i s l i n e and type of questioning involves cor
r e l a t i v e r i g h t s where someone, say i n the --
committed t o the u n i t i n the northwest section 
of the u n i t p a r t i c i p a t e s equally with someone, 
say, i n the southeast, i r r e s p e c t i v e of geology 
or -- or engineering. Would you elaborate or 
do you have any comment on that?" 

A. "Yes. Many, many such type u n i t s , that 
we are t a l k i n g about here today, have been 
formed on the same basis of p a r t i c i p a t i o n 
that we're using here, which i s the acreage, 
because there i s not at the outset s u f f i c i e n t 
information upon which to base -- make any 
other judgment. 

Here we have the one p o s i t i v e t h i n g that 
we can measure d i r e c t l y and put everybody i n 
on the same basis. 

Now, t h i s agreement, as I t e s t i f i e d 
previously, does have a provision to correct 
t h i s i f there i s such inequity i n the begin
ning, a f t e r the period of time that I mentioned, 
because then you are going t o have the i n f o r 
mation available t h a t w i l l t e l l you where the 
productive acres are. There i s nobody i n the 
world that can t e l l you where the productive 
acres today. 

Now, there's more testimony that relates 
to t h a t p a r t i c u l a r feature of t h i s coming up, 
but c e r a t i n l y t h i s — the c o r r e l a t i v e r i g h t s 
are protected. Everybody has had his oppor
t u n i t y t o j o i n . We are not fo r c i n g anybody. 
I f he doesn't l i k e i t , he simply stays out 
we have another set of obligations with 
him t o protect h is c o r r e l a t i v e r i g h t s . But 
c e r t a i n l y a l l those committed have protection 
of t h e i r c o r r e l a t i v e r i g h t s . " (Tr. H. 36-37) 

As w e l l , Amoco's Petroleum Engineer, Neil Williams, 

characterized the 100% acreage p a r t i c i p a t i o n formula as 

"...probably the most id e a l s i t u a t i o n to have i n exploratory 

u n i t s . " (Tr. R. 16). 

Additional evidence was presented to show that even f o r 

those lease t r a c t s where the lessors did not consent to u n i t 

r a t i f i c a t i o n , t h e i r c o r r e l a t i v e r i g h t s would continue to be 
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protected by t h e i r lessees on an i n d i v i d u a l lease contract basis, 

as well as by the conservation laws of t h i s state. 

The OCC's findings were f u r t h e r corroborated by the findings 

of the Commissioner of Public Lands on the matter of c o r r e l a t i v e 

r i g h t s . Pursuant t o Section 19-10-46 NMSA, 1978, the Commis

sioner, upon the recommendaiton of his expert s t a f f , made the 

fol l o w i n g f i n d i n g i n his approval of the u n i t agreement: 

(b) t h a t under the proposed agreement, the State 
of New Mexico w i l l receive i t s f a i r share of 
the recoverable Unitized Substance i n place 
under i t s land i n the area. (Tr. R. 183, Ex.8) 

This f i n d i n g of the Commissioner, along with the extensive 

testimony of the many expert witnesses, s u f f i c i e n t l y establishes 

that the OCC's findings r e l a t i v e to protection of c o r r e l a t i v e 

r i g h t s were meritorious. 
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POINT I I 

THE OIL CONSERVATION COMMISSION POSSESSED THE 
REQUISITE AUTHORITY TO APPROVE UNITS ON THE 

BASIS OF PRELIMINARY INFORMATION. 
THE ORDERS WERE NOT PREMATURE. 

In their Application for Rehearing, (Tr. 16), the 

Appellants have attacked Order No. R-6446 as being "premature" 

and have questioned the authority of the Oil Conservation Com

mission to approve the Bravo Dome Carbon Dioxide Unit on the 

basis of preliminary data relating to conservation, prevention 

of waste and protection of correlative rights. (Tr. 23). 

In order to properly examine the issue, reference 

must be had to the enabling authority of the OCC found 

generally at Sections 70-2-11 and 70-2-12 NMSA, 1978. The 

broad powers delegated to the OCC necessary for i t to achieve 

i t s statutory objectives are set out in Section 70-2-11, supra, 

which provides: 

A. The division i s hereby empowered, and i t i t s i t s 

duty, to prevent waste prohibited by this act and to 

protect correlative rights, as in this act provided. 

To that end, the division i s empowered to make and 

enforce rules, regulations and orders, and to do 

whatever may be reasonably necessary to carry out 

the purpose of this act, whether or not indicated 

or specified in any section hereof. 

B. The commission shall have concurrent jurisdiction 

and authority with the division to the extent neces

sary for the commission to perform i t s duties as 

required by law.(emphasis supplied) 



Hence, the OCC possesses broad discretionary powers 

in the administration and enforcement of the legislative 

policies concerning conservation, waste and correlative rights. 

By reasonable interpretation, the OCC's powers"...to do what

ever may be reasonably necessary..." must, by the very nature 

of the technical complexities of the o i l and gas business, 

include the authority to approve such voluntary units on the 

best information available, even i f 'preliminary' in nature. 

Indeed, the Commission's enabling statute does not expressly 

prohibit or limit to certain types, the kinds of data which 

may provide the basis for i t s findings. 

In the creation of an exploratory unit such as the 

Bravo Dome, i t i s desirable to define the vertical extent of 

the unit as closely as possible to the actual production limits 

of the gas reservoir. But even with the best available tech

nology, no geologist, engineer, or conservation agency can 

positively define the absolute reservoir boundaries. Indeed, 

in such exploratory units, i t i s one goal to explore for and 

find those lim i t s . Consequently, there w i l l always be a reason

able margin of doubt as to the exact reservoir limits at the 

time of unitization and agency approval. That this manner 

of operation of an exploratory unit i s accepted industry 

practice, however, i s beyond doubt. At the rehearing before 

the OCC, Amoco's expert witness, Neil Williams, a specialist 

at unitizations, t e s t i f i e d : 

Q. (Mr. Buell) "All right, s i r , based on 
your experience with voluntary units, in 



your opinion could a voluntary unit ever 
be premature?" 

A. "No, s i r , the very nature of being volun
tary makes i t pertinent to the time." 

Q. "How would you define the Bravo Dome Unit 
a f t e r looking at our u n i t agreement and 
reading the t r a n s c r i p t of the hearing that 
transpired on July 21?" 

A. "The Bravo Dome Unit i s a voluntary u n i t 
where a l l the parti e s got together to oper
ate the u n i t as one property." 

Q. " i n your opinion i s the Bravo Dome Unit 
an exploratory u n i t by i t s very nature and 
concept?" 

A. " I t i s . " 

Q. " A l l r i g h t , s i r . Let me ask you t h i s . 
Since you have read the t r a n s c r i p t and have 
studied the u n i t agreement, was there any 
attempt on the part of Amoco as u n i t oper
ator t o force or compel anyone t o j o i n 
through an order of the O i l Conservation 
Div i s i o n or O i l Conservation Commission?" 

A. "Not to my knowledge." 

Q. " I t appeared t o you from the u n i t agree
ment and the t r a n s c r i p t that i t would be 
purely voluntary?" 

A. " I t ' s a voluntary u n i t and I believe 
i t does not come under the purview of the 
State regulatory Commission." 

Q. " A l l r i g h t , s i r , based on your experi
ence i n other j u r i s d i c t i o n s , what standards 
have state agencies consistently applied 
p r i o r t o t h e i r approval of exploratory 
type units? Have they had any standard, 
l i k e geological prospects, something of 
that nature?" 

A. " A l l u n i t s with which I am f a m i l i a r , 
the agency requires that the u n i t o u t l i n e 
cover the geological feature." 
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Q. "All right, s i r , do these agencies 
apply another standard, like sufficient 
voluntary commitment to have—give ef
fective control to the unit operator, 
such that he could execute or effectuate 
the purposes of the exploratory unit?" 

A. "The usual requirement i s that the 
operator have reasonably effective 
control in order to operate the unit." 

Q. "All right,- s i r , based on your 
analysis of the record, in your opinion 
does the Bravo Dome Unit meet the f i r s t 
standard, that the Bravo Dome unit area 
i s a geological prospect for the d r i l l i n g , 
production, and recovery of CC^?" 

A. " I t does, s i r . " 

(Tr. R. 13-15) 

As well, Amoco's Senior Petroleum Engineer, James 

C. Allen, under cross-examination by Counsel for Appellants, 

addressed the issue of prematurity" 

Q. (Mr. Kerr): "Now then, i f one of 
the issues -- I'm just t e l l i n g you this, 
I'm not asking you -- was that the Com
mission, when they granted this rehearing 
was the subject of prematurity as dis
tinguished from never being, but pre
maturity. And in this situation where 
you do d r i l l , might be required to protect 
your lease expirations, some 339 -- or 
d r i l l 339 wells to protect, what, maybe 
250 leases?" 

A. "No, I think to protect that many 
leases that we'd probably be d r i l l i n g 
closer to 339 wells. Now, I really don't 
know the precise number but i t would be 
close" 

Q. "Those, of course, would give a 
petroleum engineer, such as yourself, 
a great deal of information." 

A. "Yes, s i r , i t w i l l . " 

Q. "And w i l l be able to take out of the 
realm of rank speculation some greater 
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degree of c e r t a i n t y , some of the aspects 
about whether or not land i s productive 
at a l l ; or whether i t w i l l produce, a 
given t r a c t w i l l produce at a greater 
rate or a lesser r a t e ; w i l l have a 
greater reserve than another t r a c t ; and 
so on, i s that not true?" 

A. "Mr. Kerr, i n general, yes, i t i s 
t r u e , and of course you'd always l i k e 
t o have production data. But we're 
looking at a substantial area to be 
developed, and I c e r t a i n l y don't see 
how i t can be premature. We can't 
wait, you know, u n t i l a f t e r a l l the 
wells t h a t are necessary to be d r i l l e d , 
t hat r e a l l y aren't necessary are 
already d r i l l e d . 

I n my opinion i n t h i s p a r t i c u l a r 
u n i t everything i s voluntary. I t ' s 
been joined on a voluntary basis, and 
I r e a l l y don't see that -- I don't 
think i t ' s premature at a l l , i n my 
opinion." 

Needless to say, i n the operation of any u n i t system

a t i c development i s looked upon to be the primary means of 

achieving economic as well as physical conservation of gas 

reserves as w e l l as surface resources. Where the plan of 

u n i t development must be premised upon l i m i t e d data available 

from only p a r t i a l or exploratory development, preliminary 

e f f o r t s are made to reach agreement upon the extent and 

character of the reservoir. From that p o i n t , u n i t p a r t i c i 

pation i s enjoyed by a l l t r a c t s whether d r i l l e d or not, and 

i t i s customary tha t adjustments are made as d r i l l i n g pro

gresses under the u n i t plan and more f i e l d data obtained. 

(Tr.R.32-33). Such u n i t i z a t i o n has tremendous advantages 

as there i s o r d e r l y , economic and i n t e l l i g e n t development of 

the f i e l d from the inception of the plan. (Tr.R. 87-101). 

This type of u n i t i z a t i o n method has long been recognized by 



industry in exploratory and development units and i s commonly 

referred to as the "Benton Plan". [See, generally, Kirk, 

"Content of Royalty Owners' and Operators' Unitization Agree

ments," Third Annual Institute on Oil and Gas Law and Taxation, 

Southwest Legal Foundation, 1952; Section 12.1.3 of the A.P.I. 

Model Form of Unit Agreement; Texaco, Inc. v. Vermilion Parish 

School Board, 152 S.2d 541 (La. 1963). 

I t i s the recognized rule and practice, irrespective 

of the express or implied meaning of authority granting statutes, 

that conservation agencies possess the power to review, modify, 

supplement or set aside i t s conservation orders at any time. 

Continental Oil Co. v. Oil Conservation Comm'n., 70 N.M. 310, 

373 P.2d 809 (1962); Aylward Production Corp. v. State Corporation 

Comm'n., 176 P.2d 861 (Kan. 1947); And see. Section 70-2-11 

and 70-2-12 (B) (12) NMSA, 1978. 

Indeed, particularly where orders approving exploration 

and development units have been issued, regulatory agencies of 

a l l the states are continually amending, supplementing, setting 

aside, or granting exceptions to their orders because of change 

of condition, inadequacies or errors in existing orders, im

proved technologies or because additional knowledge i s brought 

to light. 

The authority to apply such a fluid concept in 

administering i t s actions and orders i s inherent in the conser

vation agencies' general powers and continuing responsibility 

to prevent waste and protect correlative rights. Indeed, 

Texas case law has stated that "... the principle i s so well 

established as to require no citation of authority." Railroad 



Comm'n. v. Humble Oil and Ref. Co., 193 S.W. 2d 824 (Tex. 

Civ. App. 1946). To hold otherwise that the Oil Conservation 

Commission i s without the power to make i t s findings and issue 

i t s orders on the basis of the best information available to 

i t and then later modify i t s orders would be to render power

less the agency and defeat i t s statutory purposes. 

With this view toward the public policies underlying 

the various conservation laws, i t has become the inclination 

of the law that regulatory agency orders should not be subject 

to the rigid strictures of the doctrine of res judicata and be 

set in concrete. See, Hartman v. Corp. Comm'n., 529 P.2d 134 

(Kan. 1974), 2 K. Davis, ADMINISTRATIVE LAW TREATISE Sections 

18.03, et. seq. This legal theory i s premised on the nature 

of such regulatory orders as being prospectively legislative 

rather than retrospectively adjudicatory in nature. 2 K. 

Davis, supra, section 1803. 

However, even where, as alleged here, the agency 

order may be thought of a*s adjudicating previously vested 

rights such as allocation and unit participation, the res 

judicata doctrine can be relaxed and the order modified by the 

agency, as opposed to the rather harsh alternative of having 

to set the order aside. The case of Corley v. State Oil and 

Gas Board i s directly on point and presents strong parallels 

to the issue at bar. Corley v. State Oil and Gas Board. 105 

So. 2d 633 (Miss. 1958). 

In Corley, the Mississippi Oil and Gas Board, on the 
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basis of available evidence, issued an order approving a 

voluntary unitization with a 100% acreage participation 

formula. Subsequently, the conservation agency modified i t s 

order and increased the maximum effic i e n t rate of production 

while i t enlarged the size of individual d r i l l i n g units, 

effectively expanding the unit area to include additional 

acreage. Consequently, the effect of the agency's second 

order was to reduce the participation of the mineral owners 

under the original order, thus generating an appeal by some 

of those owners. 

Of necessity, the f i e l d expansion order in Corley 

was based upon reservoir information that was unavailable 

at the original hearing. The Mississippi Supreme Court's 

response in Corley, nonetheless, was to reaffirm that the 

original order, 'though based upon preliminary data at the 

time, was in fact adequately supported by substantial 

evidence and was subject to refinement upon additional data. 

The court stated: 

What the Board in fact did was to redefine 
the f i e l d and reservoirs according to the facts 
i f found at the hearing. I t increased the size 
of the f i e l d , because the undisputed evidence 
reflected that the increased area was underlain 
with o i l of varying depths. Clearly, the Board 
had the power to define the zero isopach line of 
the pool. Corley v. State Oil and Gas Board, 
supra. 

Unquestionably, the i n i t i a l approval and subsequent 

mondification of the unit was proper and reasonably necessary 

in order to comport with the policy behind the state's 



conservation agency's authority to act in such a manner i s 

reasonably found by implication within the general ambit of 

i t s overall statutory mandate to prevent waste and protect 

correlative rights. 

This view i s shared by the New Mexico Supreme Court: 

Nothing we have said to now i s contrary to 
Continental O i l , supra. When the Commis
sion exercises i t s duty to allow each inter
est owner in a pool "his just and equitable 
share" of the o i l or gas underlying his 
property, the mandate to determine the 
extent of those correlative rights, as pre
scribed by Section 65-3-29 (11), N.M.S.A. 
1953, i s subject to the qualification "as 
far as i t i s practicable to do so." See 
Grace v. Oil Conservation Comm'n. While 
the evidence lacked many of the factual 
details thought to be desirable in a case 
of this sort, i t was because the appropri
ate data was as yet obtainable. We cannot 
say that the exhibits, statements and 
expressions of opinion by the applicant's 
witness do not constitute "substantial 
evidence" or that the orders were im
properly entered or that they did not 
protect the correlative rights of the 
parties "so far as [could] be practicable 
determined" or that they were arbitrary 
or capricious. (Emphasis supplied). 
Rutter and Wilbanks Corp. v. Oil Con
servation Commission, 87 N.M. 286 at 
292, 532 P.2d 582 (1975). 

See, also, Continental Oil Co. v. Oil Conservation 

Commission, 70 N.M. 310, 373 P.2d 809 (1962); Grace v. Oil 

Conservation Commission, 87 N.M. 205, 531 P.2d 939 (1975). 

Moreover, in aid of an administrative agency's j u r i s 

diction and authority to accomplish i t s statutory duties, the 

New Mexico Supreme Court has held: "...the authority of an 

agency i s not limited to those powers expressly granted by 
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s t a t u t e , but includes a l l powers that may be f a i r l y implied 

therefrom." Wimberly v. New Mexico State Police Bd., 82 N.M. 

757 at 758, 497 P.2d 968. The Supreme Court has f u r t h e r 

stated i n Public Service Co. of New Mexico v. New Mexico 

Environmental Imp. Bd., 98 N.M. 223, 549 P.2d 638, that 

"... the a u t h o r i t y granted to an administrative agency should 

be construed so as to permit the f u l l e s t accomplishment of 

the l e g i s l a t i v e i n t e n t or p o l i c y . " 89 N.M. at 223. Surely, 

then, i t i s w i t h i n the a u t h o r i t y of the O i l Conservation 

Commission t o consider i t s orders on the basis of even pre

liminary data where i t deems appropriate. Because of the 

very nature of the technical subject matter i t regulates, 

i t cannot be said t h a t the manner i n which the OCC has 

deliberated and made i t s decision i n approving the Bravo Dome 

Carbon Dioxide Unit was "premature". 

CONCLUSION 

Following lengthy hearings amassing extensive evidence 

and expert testimony, the O i l Conservation Commission applied 

i t s specialized expertise i n d e l i b e r a t i n g whether the Bravo 

Dome Carbon Dioxide Unit Agreement would prevent waste of CO-, 

gas and protect the c o r r e l a t i v e r i g h t s of the i n t e r e s t owners 

i n the area. An examination of the record shows, without doubt, 

that the OCC's findings that the u n i t agreement w i l l indeed 

serve to prevent waste and protect a l l i n t e r e s t s , i s well 

supported by a substantial body of technical and p r a c t i c a l 
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evidence. I n f a c t , the OCC's findings were corroborated by 

a s i m i l a r evaluation conducted by the Commissioner of Public 

Lands before the commitment of state lands t o the u n i t was 

approved. 

As w e l l , the record d i s p e l l s any notion that approved of 

t h i s exploratory carbon dioxide u n i t was premature. 

For the foregoing reasons, i t i s r e s p e c t f u l l y requested 

that the Orders of the O i l Conservation Commission approving 

the Bravo Dome Carbon Dioxide Unit Agreement be affirmed. 

Respectfully submitted, 

Special Assistant Attorney General 
P.O. Box 1148 
Santa Fe, New Mexico 87504-1148 
[505] 827-5713 
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STATEMENT OF THE CASE 

Appellants herein seek f u r t h e r j u d i c i a l review subsequent 

t o the judgment of the D i s t r i c t Court f o r Taos County of May 6, 

1982, a f f i r m i n g O i l Conservation Commission Orders No.'s R-6446 

and R-6446-B. Order No. R-6446 was entered on August 14, 1980, 

and was modified by Order No. R-6446-B on January 23, 1981. 

Appellants bring t h i s appeal pursuant to Section 70-2-25, 

NMSA, 1978. 
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STATEMENT OF PROCEEDINGS 

The Record on Appeal before t h i s Court co n s i s t s of the 

T r a n s c r i p t of the Record Proper, the T r a n s c r i p t of Proceedings 

i n the D i s t r i c t Court, and the T r a n s c r i p t of Proceedings before 

the O i l Conservation Commission, i n d u c i n g e x h i b i t s , a t both the 

hearing of J u l y 21, 1980, and the rehearing of October 9, 1980. 

References i n t h i s Answer B r i e f t o the above w i l l be i n the f o l 

lowing manner: 

The two volume T r a n s c r i p t of the Record Proper: (Tr. 00). 

The T r a n s c r i p t of Proceedings of the Ju l y 21, 1980, O i l 
Conservation Commission Hearing: (Tr. H. 00). 

The T r a n s c r i p t of Proceedings on Rehearing: (Tr. R. 00). 

I n t h i s B r i e f , the P l a i n t i f f s - A p p e l l a n t s w i l l be r e f e r r e d 

t o as "Appellants." The Defendants-Appellees w i l l be r e f e r r e d 

t o as " O i l Conservation Comission or OCC." The Int e r v e n o r -

Appellee Commissioner w i l l be r e f e r r e d t o as "Commissioner." 

On January 8, 1980, the Commissioner of Public Lands gave 

preliminary approval to the Bravo Dome Carbon Dioxide Unit 

Agreement presented by Amoco Production Company ("Amoco"), the 

proposed unit operator (Tr. H. 27). The voluntary Unit Agree

ment c a l l e d for the exploration and development of Carbon Di

oxide Gas on approximately 1,035,000 acres of federal, state, 

and fee lands in Harding, Quay, and Union Counties, i n north

eastern New Mexico. 

W i t h i n the boundaries of the Bravo Dome Unit area included 
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approximately 318,000 acres of s t a t e land (Tr. H. 17). The 

State of New Mexico acquired t i t l e t o those t r a c t s of land w i t h 

i n the Bravo Dome upon approval of the U.S. Government's survey, 

by v i r t u e of the New Mexico Enabling Act (Act of June 20, 1910, 

36 Statutes a t Large 557, Chap. 310). Under t h a t p a r t i c u l a r 

Act of Congress, the State of New Mexico was granted lands t o 

be held i n t r u s t f o r the support of the State's common schools. 

The Commissioner administers such lands under the a u t h o r i t y of 

the New Mexico C o n s t i t u t i o n , A r t i c l e X I I I . The st a t e ' s carbon 

d i o x i d e resources were leased pursuant t o A r t i c l e XXIV of tho 

New Mexico C o n s t i t u t i o n and administered under A r t i c l e 10 of 

Chapter 19 of the New Mexico S t a t u t e s , s p e c i f i c a l l y Section 

19-10-2, NMSA, 1978. Several s t a t u t e s s p e c i f i c a l l y address the 

Commissioner's a u t h o r i t y t o commit s t a t e t r u s t lands t o volun

t a r y e x p l o r a t i o n and development u n i t s . (See, Sections 19-10-

45, 19-10-46, and 19-10-47, NMSA, 1978, as w e l l as Sections 

19-10-53 and 19-10-54 concerning p o o l i n g and communitization 

agreements.) Under the above-mentioned s t a t u t e s , approval of 

the O i l Conservation Commission i s not a s p e c i f i c c o n d i t i o n 

precedent t o the commitment of s t a t e lands t o v o l u n t a r y u n i t 

agreements. However, before he may give h i s consent t o such 

agreements, Section 19-10-46, supra, mandates t h a t the Commis

sioner make c e r t a i n f i n d i n g s of h i s own. The t e x t of t h a t 

s t a t u t e s t a t u t e s t a t e s : 

[COOPERATIVE AGREEMENTS; REQUISITES FOR APPROVAL.] 

No such agreement s h a l l be consented t o or ap
proved by the commissioner unless he f i n d s t h a t : 
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A. such agreement w i l l tend t o promote the 
conservation of o i l and gas and the b e t t e r u t i 
l i z a t i o n of r e s e r v o i r energy; 

B. under the operations proposed the s t a t e 
and each b e n e f i c i a r y of the lands involved v / i l l 
r e ceive i t s f a i r share of the recoverable o i l 
or gas i n place under i t s lands i n the area a f 
f e c t e d ; and 

C. the agreement i s i n other respects f o r 
the best i n t e r e s t s of the s t a t e . 

The substance of Section 19-10-46, supra, has, as w e l l , 

been adopted i n the a d m i n i s t r a t i v e r u l e s and r e g u l a t i o n s of 

the Commissioner, most notably i n Rule 1.045 under the ambit 

of "Cooperative and Unit Agreements" - "Requisites of Agree

ments. " 

I n a d d i t i o n t o the requirement t h a t the i n t e r e s t s of the 

s t a t e t r u s t b e n e i f i c i a r i e s are p r o t e c t e d , the Commissioner 

makes h i s own f i n d i n g t h a t the u n i t agreement promotes con

s e r v a t i o n and assures best u t i l i z a i t o n of r e s e r v o i r energy: 

i n essence, the f i n d i n g must be t h a t "waste," as defined by 

Section 70-2-3, NMSA, 1978, i s prevented. 

The Commissioner's approval i s based upon extensive geo

l o g i c and engineering data presented by the u n i t a p p l i c a n t 

and analyzed by the Commissioner's in-house s t a f f . 

. . Mthough there i s no "record" of the s t a f f ' s 

a n a l y s i s , per se, recommendations are made to the Commissioner 

in view of his required finding and the Commissioner acts ac

cordingly. 

I n h i s d e c i s i o n making process, the Commissioner may delay 

h i s f i n d i n g pending an a n a l y s i s of the data by h i s s t a f f and 
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by the O i l Conservation D i v i s i o n (Rule 1.047, ) i n 

essence, d e f e r r i n g t o the s p e c i a l i z e d e x p e r t i s e of the O i l Con

s e r v a t i o n Commission. The Commissioner, i n f a c t , chose t o con

duct h i s d e c i s i o n a l procedure i n t h i s manner, delaying h i s 

f i n a l approval u n t i l the OCC made i t s i n v e s t i g a t i o n as per 

Bravo Dome Unit Agreement, A r t i c l e 17(B), delaying the e f f e c 

t i v e date u n t i l the approval of both the OCC and the Commissioner. 

On May 28, 1980, Amoco made a p p l i c a t i o n t o the OCC f o r 

formal approval of the u n i t . Following p u b l i c hearing, the OCC 

approved the u n i t by i t s Order R-6446 (Tr. 8-15), s e t t i n g out 

i t s e f f e c t i v e date as 60 days f o l l o w i n g the approval by the 

D i r e c t o r of the United States Geological Survey and the Commis

sioner of Public Lands (Tr. 9 ) . The Commissioner gave h i s formal 

approval on August 28, 1980, and the u n i t agreement became e f 

f e c t i v e on November 1 of t h a t same year. 

I n the i n t e r i m , on September 2, 1980, the Appellants here

i n requested a rehearing of Order R-6446 pursuant t o Section 

70-2-25, NMSA, 1978 (Tr. 16). The primary a l l e g a t i o n s i n the 

Appellant's A p p l i c a t i o n f o r Rehearing were: 

1) Lack of s u b s t a n t i a l evidence t o support the 
f i n d i n g s and orders. 

2) Lack of s u f f i c i e n t f i n d i n g s . 

3) F a i l u r e of order t o prevent waste and p r o t e c t 
c o r r e l a t i v e r i g h t s . 

4) That the Order i s premature. 

5) That the Order i s a r b i t r a r y and c a p r i c i o u s 
(Tr. 17-24). 

By Order R-6446-A (Tr. 32-33), the O i l Conservation 

-5-



Commission granted rehearing i n the case and framed the issues 

as f o l l o w : 

(a) prevention of waste w i t h i n the u n i t area; 

(b) p r o t e c t i o n of c o r r e l a t i v e r i g h t s w i t h i n the 
u n i t a area as a f f o r d e d by the u n i t agree
ment, i t s plan and p a r t i c i p a t i o n formula; 
and 

(c) whether the u n i t agreement and i t s plan 
are premature. 

The rehearing was held on October 9, 1980. On January 23, 

1981, the O i l Conservation Commission issued i t s Order R-6446-B 

a f f i r m i n g Order R-6446, but w i t h a d d i t i o n a l f i n d i n g s and r e 

quirements such as r e t e n t i o n of j u r i s d i c t i o n by the OCC over 

the u n i t and p e r i o d i c review of plans of development and opera

t i o n (Tr. 34-45). 

Thereafter, Appellants f i l e d P e t i t i o n s t o Appeal from Order 

No.'s R-6446 and R-6446-B w i t h the D i s t r i c t Court f o r Harding, 

Quay, and Union Counties (Tr. 1-135). By c o n s o l i d a t i o n and 

t r a n s f e r , these appeals were dockets i n the Taos County D i s t r i c t 

Court. Although he was not named i n those P e t i t i o n s , i t was 

determined t h a t the Commissioner's a b i l i t y t o administer the 

s t a t e lands committed t o the u n i t would be s i g n i f i c a n t l y a f 

fect e d by the outcome of t h i s l e g i s l a t i o n , thereby making him 

a necessary and indispensable p a r t y under the a u t h o r i t y of 

Swayze v. B a r t l e t t , 58 N.M. 504, 273 P.2d 367 (1954). Conse

quen t l y , i n order t o preserve the j u r i s d i c t i o n of the Court 

and allow a l l p a r t i e s a f u l l and f a i r hearing, the Commissioner 

sought and was allowed i n t e r v e n t i o n i n t h i s proceeding by the 
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Court's Order of October 5, 1981. Following hearing, that 

Court entered i t s judgment af f i r m i n g the Orders of the OCC on 

May 27, 1982. Following the f i l i n g of the Brief-in-Chief by 

Appellants, t h i s Court ruled on Amoco's Motion to Strike Issues 

on Appeal and ordered that the issues herein be r e s t r i c t e d to 

those raised at the Rehearing before the O i l Conservation Com

mission . 

-7-



ARGUMENT, AND AUTHORITIES 

POINT I 

SUBSTANTIAL EVIDENCE IN THE RECORD SUPPORTS 
THE FINDINGS AND ORDERS OF THE 
OIL CONSERVATION COMMISSION. 

THE ORDERS ARE NEITHER ARBITRARY NOR CAPRICIOUS. 

Appellants have a s s a i l e d Orders R-6446 and R-6446-B of the 

OCC f o r the reason t h a t the record lacks s u f f i c i e n t and sub

s t a n t i a l evidence t o support f i n d i n g s thatrwase>/i 11 be pre

vented and c o r r e l a t i v e r i g h t s p r o t e c t e d . Of course, a reasoned 

c o n s i d e r a t i o n of Appellants' a l l e g a t i o n s r e q u i r e s an examina

t i o n of the OCC's l e g i s l a t i v e charge and a u t h o r i t y . 

The general a u t h o r i t y of the OCC t o carry out i t s l e g i s -

latijfe^mandjpK o f / c o n s e r v a t i o n of o i l and gas, prevention of 

./ats^md p r o t e c t i o n ( f o / c o r r e l a t i v e r i g h t s i s found ge n e r a l l y 

at Section 70-2-6 e t seq, NMSA, 1978. 

The d e f i n i t i o n of "waste" under the O i l Conservation Com

mission's s t a t u t e s i s found at Section 70-2-3, NMSA, 1978, which 

s t a t e s i n p a r t : 

As used i n t h i s a c t , the term "waste" i n addi
t i o n t o i t s o r d i n a r y meaning, s h a l l i n c l u d e : 

A. "Underground waste" as those words are 
ge n e r a l l y understood i n the o i l and gas b u s i 
ness and i n any event.to embrace the i n e f f i 
c i e n t , excessive, or improper use or d i s s i p a t i o n 
of the r e s e r v o i r energy, i n c l u d i n g gas energy 
and water d r i v e , of any po o l , and the l o c a t i n g , 
spacing, d r i l l i n g , equipping, operating or pro
ducing, of any w e l l or w e l l s i n a manner t o r e 
duce or tend t o reduce the t o t a l q u a n t i t y of 

-8-



crude petroleum o i l or n a t u r a l gas u l t i m a t e l y 
recovered from any po o l , and the use of i n 
e f f i c i e n t underground storage of n a t u r a l gas . . 

B. "Surface waste" as those words are gen
e r a l l y understood i n the o i l and gas b u s i 
ness, and i n any event t o embrace the un
necessary or excessive surface loss or de
s t r u c t i o n w i t h o u t b e n e f i c i a l use, however 
cause, of n a t u r a l gas of any type or i n any 
form or crude petroleum o i l , o r any prodeuct 
t h e r e o f , but i n c l u d i n g the loss or destruc
t i o n , w i t h o u t b e n e f i c i a l use, r e s u l t i n g from 
evaporation, ^ " " p ^ i " j g ^ - . ^ - . ^ v f -i v~ es
p e c i a l l y such loss oTrCgestrig^ipn^incident t o 
or r e s u l t i n g from the manner of spacing, equip
p i n g , o p e r a t i n g o,f f ^ ^ u ^ n g , w e l l or v/ells, or 
i n c i d e n t t o o ^ * ] r e s u l t l n f Tj5fc>m the use of i n -
e f f i c i e n t stor'aglS ii±"vtf'om the production of 
crude petroleum o i l or n a t u r a l gas i n excess of 
the reasonable market demand. 

A d d i t i o n a l l y , " c o r r e l a t i v e r i g h t s " have been defined i n 

Section 70-2-33(H), NMSA, 1978: 

" C o r r e l a t i v e r i g h t s : means the o p p o r t u n i t y a f 
forded, so f a r as i s p r a c t i c a b l e t o do so, t o 
the owner of each property i n a a pool t o pro
duce wi t h o u t waste h i s j u s t and e q u i t a b l e share 
of the o i l or gas, or both, i n the p o o l , being 
an amount, so f a r a& *Een?be p r a c t i c a b l y deter-
mined and so f a r asNrati be p r a c t i c a b l y obtained 
w i t h o u t waste, s u b s t a n t i a l l y i n the p r o p o r t i o n 
t h a t the q u a n t i t y of recoverable o i l and gas, -p 
or both, under such property bear the t o t a l # 

recoverable o i l and gas, or both, i n the p o o l , 
and f o r such purpose t o use h i s j u s t and e q u i t 
able share of the r e s e r v o i r energy;" 

I n the review and approval of e x p l o r a t o r y anc^develpmental_,- y 

u n i t s brought before i t , the OCC, w i t h i n i t s a u t h o r i t y , must 

make a f i n d i n g t h a t the u n i t w i l l indeed act t o : (1) prevent 

waste, and (2) p r o t e c t c o r r e l a t i v e r i g h t s . The Commission's 

d u t i e s i n t h i s regard were considered by the New Mexico Supreme 

Court i n the case of Continental O i l Company v. O i l Conservation 
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Commission, 70 N.M. 310, 373 P.2d 809, wherein the court s t a t e d : 

The O i l Conservationgammlasion i s a creature of -
s t a t u t e , expressl§?rdefind^fimited and empowered i — " 
by the lav; c r e a t i n g IrTT^The commission has j u r i s 
d i c t i o n over matters r e l a t e d t o the conservation 
of o i l and gas i n New Mexico, but the basis of i t s 
powers i s founded on the duty t o prevent waste and 
and t o p r o t e c t c o r r e l a t i v e r i g h t s . * * * A c t u a l l y , 
the prevention of waste i s the paramount power, 
inasmuch as t h i s term i s an i n t e g r a l p a r t of the 
d e f i n i t i o n of c o r r e l a t i v e r i g h t s . [Emphasis sup
p l i e d . ] 

See, a l s o , Sims v. Mechem, 72 N.M. 186, 382 P.2d 183 (1963). 

And, by v i r t u e of Section 70-2-34, NMSA, 1978, the Commission 

was charged w i t h applying those same d u t i e s t o the conservation 

of carbon d i o x i d e gas. 

STANDARD OF REVIEW 

On appeal, the Court i s required t o review the evidence i n 

the record and must s u s t a i n the orders appealed from i f they 

are supported by " s u b s t a n t i a l evidence." The present day stan

dard of review i n New Mexico goes f u r t h e r than r e q u i r i n g a 

f i n d i n g of "any" s u b s t a n t i a l evidence (ICC v. L o u i s v i l l e & 

N.R.R., 227 U.S. 88 ( [ 1 9 1 3 ] ) , but looks t o a review of a f i n d i n g 

based on the record as a whole. Ribera v. Employment Security 

Commission, 92 N.M. 694, 594 P.2d 742 (1979); Jones v. Employ

ment Services D i v i s i o n , 619 P.2d 542, 545 (1980). 

I t i s / a s s e r t e d h e r ^ ) t h a t the record "as a whole" i s r e - i — -

p l e t e w i t h evidence supporting the Commission's f i n d i n g s and 

orders, undergoing not only the primary expert review by OCC 

s t a f f p r i o r t o promulgation, but also submission t o s c r u t i n i z -

a t i o n by the Commissioner of Public Land's expert s t a f f p r i o r 
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t o h i s approval. 

I t has been d i f f i c u l t throughout t o a s c e r t a i n from the Ap

p e l l a n t ' s pleadings as t o what e x a c t l y c o n s t i t u t e s the eviden

t i a r y d e f i c i e n c y . Appellant seems t o a l l e g e t h a t because the 

O i l Conservation Commission d i d not " d e f i n e " the extent of waste 

t h a t the record i s unable t o show t h a t the evidence i s s u f f i c i e n t 

t o support a f i n d i n g by the OCC t h a t such can be prevented. 

A l i k e argument was made t o the Hew Mexico Supreme Court 

i n R utter & Wilbanks Corp. v. O i l Conservation Com'n, 87 N.M. 

286, 532 P.2d 582 (1975). I n R u t t e r , the ap p e l l a n t from an order 

of the OCC argued t h a t because the Commission f a i l e d t o e s t a b l i s h 

the "type" of waste contemplated from the record, there was no 

" s u b s t a n t i a l evidence" supporting the order. The Court i n 

Ru t t e r , supra, simply quoted Continental O i l Co. v. O i l Conser

v a t i o n Com'n, 70 N.M. 310, 373 P.2d 809 (1962), which st a t e d 

t h a t the Commission i s re q u i r e d t o make only "basic conclusions" 

from the record. The cour t s a i d , i n essence, t h a t the Commis

sion's f i n d i n g s regarding^rase) i n even a generic sense imply 

p r o t e c t i o n against any waste contemplated by the s t a t u t e s . 

Here, as i n R u t t e r , supra, an attempt t o reposture the f i n d i n g s 

r e l a t i o n s h i p t o the record cannot be " s e r i o u s l y argued," Rutter, 

I d . a t 289. Instead , an a t t a c k upon the s u f f i c i e n c y of the 

evidence must, by v i r t u e of the law, be l i m i t e d t o s c r u t i n i z a t i o n 

of what appears on the record. That s c r u t i n y does not r e q u i r e 

t h a t evidence be weighed against d e f i n i t i o n a l or extraneous 

standards, but only t h a t the evidence be looked t o " t o determine 

whether i t i m p l i e s a q u a l i t y of proof which includes the 



c o n v i c t i o n t h a t the order was proper or f u r n i s h e s a s u b s t a n t i a l 

basis of f a c t s from which the issue tendered could be reasonably 

resolved." Landowners O i l , Gas and Royalty Owners v. Corpora

t i o n Commission, Okla, 415 P.2d 942 (1966). 

Hence, a reviev; of the record by t h i s Court w i l l show suf

f i c i e n t " q u a l i t y of proof" t o provide a s u b s t a n t i a l basis f o r 

the Commission's f i n d i n g s . 

OCC FINDINGS ON PREVENTION OF WASTE: 

The O i l Conservation Commission's conclusion t h a t the u n i t 

agreement w i l l prevent waste of carbon d i o x i d e i s based upon 

f i n d i n g s 8 and 9 of Order R-6446-B (Tr. 35). Those f i n d i n g s 

set out: 

(8) That the u n i t i z e d o p e r a t i o n and management 
of the proposed u n i t has the f o l l o w i n g advantages 
over the development of t h i s area on a lease-by-
lease b a s i s : 

(a) More e f f i c i e n t , o r d e r l y and economic 
e x p l o r a t i o n of the u n i t area; and 

(b) More economical p r o d u c t i o n , f i e l d 
g a t h e r i n g , and treatment of carbon 
d i o x i d e gas w i t h i n the u n i t area. 

(9) That said advantages w i l l reduce average 
w e l l costs w i t h i n the u n i t area, provide f o r l o n 
ger economic w e l l l i f e , r e s u l t i n the greater 
u l t i m a t e recovery of carbon d i o x i d e gas thereby 
preventing waste. 

Throughout both the J u l y 21 and October 9, 1 980, hearings, 

the expert witnesses o f f e r e d extensive testimony on the subject 

of waste. Almost w i t h o u t exception, those witnesses were of 

the convincing o p i n i o n t h a t the u n i t agreement would serve t o 

prevent waste, thus s u b s t a n t i a t i n g Findings 8 and 9, above. 
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Amoco's Regional U n i t i z a t i o n Superintendent t e s t i f i e d 

e x t e n s i v e l y on the savings r e a l i z e d as a r e s u l t of u n i t i z a t i o n 

(Tr. H. 11-52). At the o r i g i n a l hearing of Ju l y 21, Landis 

s t a t e d : 

A. " A l l r i g h t . F i r s t of a l l , w i t h r e 
spect t o conservation of C02. Where you 
have an o r d e r l y and e f f i c i e n t development, 
where i t can be planned ahead, and where 
you are not running i n t o competitive opera
t o r s who have desperately t o d r i l l o f f s e t 
o b l i g a t i o n s , and so on, you are conserving 
the u n i t i z e d substances. You are preven
t i n g waste i n the d r i l l i n g process. You 
are preventing waste i n the completion pro
cess . 

From t h e r e , you are handling t h a t i n the 
most o r d e r l y fashion w i t h respect t o the 
r e s e r v o i r , producing whatever f l u i d s there 
are from the best places p o s s i b l e , e t 
cetera. 

There are many reasons why we would have 
conservation of these u n i t i z e d substances 
and prevention of waste." 

As w e l l , Amoco o f f e r e d the expert testimony of Bruce May, 

i t s Petroleum Geologist (Tr. H. 53-86); N e i l W i l l i a m s , a pro

f e s s i o n a l Petroleum Engineer (Tr. 11-37); and James A l l e n , i t s 

Senior Petroleum Engineer on the subject of production equip

ment requirements on the Bravo Dome w i t h and without u n i t i z a t i o n 

(Tr. R. 38-101). The savings on d r i l l i n g and surface i n s t a l l a 

t i o n s t o be r e a l i z e d from u n i t i z a t i o n i s d r a m a t i c a l l y apparent: 

Q. " A l l r i g h t , s i r , I'm going t o jump 
back again on you, as I've been doing 
a l l the way through my d i r e c t presenta
t i o n , and I apologize f o r t h a t , Mr. 
A l l e n , but going back t o our bar graph, 
our comparison, our E x h i b i t RH-7, i n 
your o p i n i o n would s i x surface f a c i l i 
t i e s i n s t a l l a t i o n s s e r v i n g 324 v/ells 
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each be able t o t o operated a longer econ
omic l i f e than 4435 i n d i v i d u a l surface 
f a c i l i t y i n s t a l l a t i o n s serving t h i s u n i t 
area on a lease basis?" 

A. " I n my o p i n i o n , Mr. B u e l l , I t h i n k 
i t would be considerably cheaper t o oper
ate on a u n i t basis and, as such, we 
would have a longer i n d i v i d u a l l i f e , v/ell 
l i f e . " 

Q. "So under u n i t o p eration a greater 
amount of C02 would be recovered than 
would be recovered under i n d i v i d u a l 
lease operations." 

A. "Yes, s i r , i n my o p i n i o n . " 

Q. "That would thus prevent r e s e r v o i r 
waste i n t h a t you'd be recovering the 
maximum amount of C02 p o s s i b l e . " 

A. "Yes, s i r . " 

The comments of Mr. Walter Healey, counsel f o r Amerigas, 

working i n t e r e s t owner i n the Bravo Dome which has been unable 

to n e g o t i a t e commitment t o the u n i t w i t h i t s lessors (Tr. H. 133) 

were compelling: 

MR. HEALY: " i n a n u t s h e l l , Amerigas 
s t r o n g l y supports formation of the u n i t 
as long as basic r i g h t s of a l l working 
i n t e r e s t s and r o y a l t y i n t e r e s t s are 
pr o t e c t e d . As s t a t e d at the l a s t hear
i n g , r a t h e r e l o q u e n t l y by Mr. B u e l l , 
t h i s i s a unique o p p o r t u n i t y f o r the 
D i v i s i o n t o approve u n i f i e d development 
of an e n t i r e f i e l d . Amerigas believes 
formation of the u n i t w i l l promote con
s e r v a t i o n and prevent waste of a very 
valuable resource, carbon d i o x i d e , t h a t 
i s now commonly recognized as one of the 
most e f f e c t i v e and economic means of 
in c r e a s i n g recovery of o i l . " 

Indeed, even the Appellant's own expert witness, F. H. 

Callaway, an expert r e s e r v o i r engineer and o i l producer from 

Midland, obviously leaned toward the view t h a t u n i t i z a t i o n 
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would be the b e t t e r means of e x p l o r a t i o n and development of 

carbon d i o x i d e : 

Q. "Now, then, i n your background have 
a t t i t u d e s developed as a petroleum en
gineer working as a r e s e r v o i r engineer? 
Do you have any p a r t i c u l a r p o i n t s of 
view about the subject of u n i t i z a t i o n 
as a whole?" 

A. "I've always been an advocate of 
Field-wide u n i t i z a t i o n . I f e e l l i k e t h a t 
i s the optimum method f o r o p e r a t i o n i n 
order t o achieve the maximum recovery 
of hydrocarbons, i n t h i s case gas, and 
operates under the most e f f i c i e n t c i r 
cumstances." 

Q. "Have you formed an opin i o n about 
whether t h i s proposed u n i t w i l l expedite 
u t i l i z a t i o n and development of carbon 
d i o x i d e ? " 

A. " I t ' s s o r t of a homily i n the o i l 
business t h a t most leases owned by major 
o i l companies don't get d r i l l e d t i l l close 
t o the e x p i r a t i o n date. I t h i n k t h a t cer
t a i n l y from the testimony we've heard, and 
my own experience i n d e a l i n g w i t h o i l and 
gas companies, small and l a r g e , t h a t we 
might expect a more r a p i d development of 
t h i s resource on a u n i t i z e d basis than we 
would on a competitive i n d i v i d u a l lease 
b a s i s . " 

Q. "Do you conceive i n your own mind 
t h a t the necessity t o avoid lease e x p i r a 
t i o n s by the d r i l l i n g of 339 w e l l s i n t h i s 
u n i t area, as depicted t h i s morning, i s - -
c o n s t i t u t e s waste?" 

A. " I d o n ' t — i t ' s d i f f i c u l t f o r me t o 
see t h a t e x p i r a t i o n of a lease which i s 
productive of a valuable resource would 
c o n s t i t u t e waste." 

Q. "Would the e f f e c t of d r i l l i n g more 
r a p i d l y than they might otherwise, the 
operators might otherwise wish t o do so, 
does t h a t c o n s t i t u t e waste i n any d e f i 
n i t i o n you're f a m i l i a r w i t h ? " 
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A. "Well, i n a sense i t might. Money has 
certain value and i t ' s always nice to be able 
to time your expenditure t i l l the l a s t moment 
that you need them. I t has some good common 
sense behind i t . I t must be weighed against 
the other factors that are involved, such as 
protecting c o r r e l a t i v e r i g h t s and the expedi
t i o n of the u t i l i z a t i o n of a very valuable 
resource." 

The record i s replete with evidence^ then substantiating 

the f i n d i n g that waste w i l l be prevented under u n i t i z a t i o n by 

allowing f o r orderly development i n an economic manner while 

avoiding the d r i l l i n g of unnecessary wells and the attendant 

d u p l i c i t y of surface f a c i l i t i e s . As w e l l , the evidence i s 

compelling that carbon dioxide can be e f f i c i e n t l y and effec

t i v e l y produced i n a manner most l i k e l y to optimize the u t i l 

i z a t i o n of reservoir energy. 

r 
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POINT I I 

THE OIL CONSERVATION COMMISSION POSSESSED THE 
REQUISITE AUTHORITY TO APPROVE UNITS ON THE 

BASIS OF PRELIMINARY INFORMATION. 
THE ORDERS WERE NOT PREMATURE. 

I n t h e i r A p p l i c a t i o n f o r Rehearing, (Tr. 16), the 

Appellants have attacked Order No. R-6446 as being "premature" 

and have questioned the a u t h o r i t y of the O i l Conservation Com

mission t o approve the Bravo Dome Carbon Dioxide Unit on the 

basis of p r e l i m i n a r y data r e l a t i n g t o conservation, prevention 

of waste and p r o t e c t i o n of c o r r e l a t i v e r i g h t s . (Tr. 23). 

must be had t o the enabling a u t h o r i t y of the OCC found 

g e n e r a l l y a t Sections 70-2-11 and 70-2-12 NMSA, 1978. The 

broad powers delegated t o the OCC necessary f o r i t t o achieve 

i t s s t a t u t o r y o b j e c t i v e s are set out i n Section 70-2-11, supra, 

which provides: /** 

A. The d i v i s i o n i s hereby empowered, and i t i j ^ t j F i t s 

duty, t o prevent waste p r o h i b i t e d by t h i s act and t o 

p r o t e c t c o r r e l a t i v e r i g h t s , as i n t h i s act provided. 

To t h a t end, the d i v i s i o n i s empowered t o make and 

enforce r u l e s , r e g u l a t i o n s and orders, and t o do 

whatever may be reasonably necessary t o carry out 

the purpose of t h i s a c t , whether or not i n d i c a t e d 

or s p e c i f i e d i n any s e c t i o n hereof. 

B. The commission s h a l l have concurrent j u r i s d i c t i o n 

and a u t h o r i t y w i t h the d i v i s i o n t o the extent neces

sary f o r the commission t o perform i t s d u t i e s as 

r e q u i r e d by law.(emphasis supplied) 

I n order t o p r o p e r l y examine the issue, reference 



Hence, the OCC possesses broad discretionary powers 

i n the administration and enforcement of the l e g i s l a t i v e 

p o l i c i e s concerning conservation, waste and c o r r e l a t i v e r i g h t s . 

By reasonable i n t e r p r e t a t i o n , the OCC's powers"...to do what

ever may be reasonably necessary..." must, by the very nature 

of the technical complexities of the o i l and gas business, 

include the authority to approve such voluntary units on the 

best information available, even i f 'preliminary' i n nature. 

Indeed, the Commission's enabling statute does not expressly 

p r o h i b i t or l i m i t to certain types, the kinds of data which 

may provide the basis f o r i t s findings. 

In the creation of an exploratory u n i t such as the 

Bravo Dome, i t i s desirable to define the v e r t i c a l extent of 

the u n i t as closely as possible to the actual production l i m i t s 

of the gas reservoir. But even with the best available tech

nology, no geologist, engineer, or conservation agency can 

p o s i t i v e l y define the absolute reservoir boundaries. Indeed, 

i n such exploratory u n i t s , i t i s one goal to explore f o r and 

f i n d those l i m i t s . Consequently, there w i l l always be a reason

able margin of doubt as to the exact reservoir l i m i t s at the 

time of u n i t i z a t i o n and agency approval. That t h i s manner 

of operation of an exploratory u n i t i s accepted industry 

practice, however, i s beyond doubt. At the rehearing before 

the OCC, Amoco's expert witness, Neil Williams, a s p e c i a l i s t 

at u n i t i z a t i o n s , t e s t i f i e d : 

Q. (Mr. Buell) " A l l r i g h t , s i r , based on 
your experience with voluntary u n i t s , i n 



your opinion could a voluntary u n i t ever 
be premature?" 

A. "No, s i r , the very nature of being volun
tary makes i t pertinent to the time." 

Q. "How would you define the Bravo Dome Unit 
a f t e r looking at our u n i t agreement and 
reading the t r a n s c r i p t of the hearing that 
transpired on July 21?" 

A. "The Bravo Dome Unit i s a voluntary u n i t 
where a l l the parties got together to oper
ate the u n i t as one property." 

Q. " i n your opinion i s the Bravo Dome Unit 
an exploratory u n i t by i t s very nature and 
concept?" 

A. " I t i s . " 

Q. " A l l r i g h t , s i r . Let me ask you t h i s . 
Since you have read the t r a n s c r i p t and have 
studied the u n i t agreement, was there any 
attempt on the part of Amoco as unit oper
ator t o force or compel anyone to j o i n 
through an order of the O i l Conservation 
Division or O i l Conservation Commission?" 

A. "Not to my knowledge." 

Q. " I t appeared to you from the unit agree
ment and the t r a n s c r i p t that i t would be 
purely voluntary?" 

A. " I t ' s a voluntary u n i t and I believe 
i t does not come under the purview of the 
State regulatory Commission." 

Q. " A l l r i g h t , s i r , based on your experi
ence i n other j u r i s d i c t i o n s , what standards 
have state agencies consistently applied 
p r i o r to t h e i r approval of exploratory 
type units? Have they had any standard, 
l i k e geological prospects, something of 
that nature?" . 

A. " A l l units with which I am f a m i l i a r , 
the agency requires that the unit o u t l i n e 
cover the geological feature." 
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Q. " A l l r i g h t , s i r , do these agencies 
apply another standard, l i k e s u f f i c i e n t 
v o l u n t a r y commitment t o h a v e — g i v e e f 
f e c t i v e c o n t r o l t o the u n i t operator, 
such t h a t he could execute or e f f e c t u a t e 
the purposes of the e x p l o r a t o r y u n i t ? " 

A. "The usual requirement i s t h a t the 
operator have reasonably e f f e c t i v e 
c o n t r o l i n order t o operate the u n i t . " 

Q. " A l l right,- s i r , based on your 
a n a l y s i s of the record, i n your o p i n i o n 
does the Bravo Dome Unit meet the f i r s t 
standard, t h a t the Bravo Dome u n i t atea 
i s a g e o l o g i c a l prospect f o r the d r i l l i n g , 
p r o d u c t i o n , and recovery of CG^?" 

A. " I t does, s i r . " 

(Tr. R. 13-15) 

As w e l l , Amoco's Senior Petroleum Engineer, James 

C. A l l e n , under cross-examination by Counsel f o r Appellants, 

addressed the issue of p r e m a t u r i t y " 

Q. (Mr. K e r r ) : "Now then, i f one of 
the issues I'm j u s t t e l l i n g you t h i s , 
I'm not asking you -- was t h a t the Com
mission, when they granted t h i s rehearing 
was the subject of pr e m a t u r i t y as d i s 
t i n g u i s h e d from never being, but pre
m a t u r i t y . And i n t h i s s i t u a t i o n where 
you do d r i l l , might be r e q u i r e d t o p r o t e c t 
your lease e x p i r a t i o n s , some 339 -- or 
d r i l l 339 w e l l s t o p r o t e c t , what, maybe 
250 leases?" 

A. "No, I t h i n k t o p r o t e c t t h a t many 
leases t h a t we'd probably be d r i l l i n g 
c l o s e r t o 339 w e l l s . Now, I r e a l l y don't 
know the precise number but i t would be 
close" 

Q. "Those, of course, would give a 
petroleum engineer, such as y o u r s e l f , 
a great deal of i n f o r m a t i o n . " 

A. "Yes, s i r , i t w i l l . " 

Q. "And w i l l be able t o take out of the 
realm of rank s p e c u l a t i o n some greater 
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degree of c e r t a i n t y , some of the aspects 
about whether or not land i s productive 
at a l l ; or whether i t w i l l produce, a 
given t r a c t w i l l produce at a greater 
rate or a lesser rate; w i l l have a 
greater reserve than another t r a c t ; and 
so on, i s that not true?" 

A. "Mr. Kerr, i n general, yes, i t i s 
true, and of course you'd always l i k e 
to have production data. But we're 
looking at a substantial area to be 
developed, and I c e r t a i n l y don't see 
how i t can be premature. We can't 
wait, you know, u n t i l a f t e r a l l the 
wells that are necessary to be d r i l l e d , 
that r e a l l y aren't necessary are 
already d r i l l e d . 

In my opinion i n t h i s p a r t i c u l a r 
u n i t everything i s voluntary. I t ' s 
been joined on a voluntary basis, and 
I r e a l l y don't see that -- I don't 
think i t ' s premature at a l l , i n my 
opinion." 

Needless to say, i n the operation of any unit system

a t i c development i s looked upon to be the primary means of 

achieving economic as well as physical conservation of gas 

reserves as well as surface resources. Where the plan of 

u n i t development must be premised upon l i m i t e d data available 

from only p a r t i a l or exploratory development, preliminary 

e f f o r t s are made to reach agreement upon the extent and 

character of the reservoir. From that point, un i t p a r t i c i 

pation i s enjoyed by a l l t r a c t s whether d r i l l e d or not, and 

i t i s customary that adjustments are made as d r i l l i n g pro

gresses under the u n i t plan and more f i e l d data obtained. 

(Tr.R.32-33). Such u n i t i z a t i o n has tremendous advantages 

as there i s orderly, economic and i n t e l l i g e n t development of 

the f i e l d from the inception of the plan. (Tr.R. 87-101). 

This type of u n i t i z a t i o n method has long been recognized by 
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industry i n exploratory and development units and i s commonly 

referred to as the "Benton Plan". [See, generally, Kirk, 

"Content of Royalty Owners' and Operators' U n i t i z a t i o n Agree

ments," Third Annual I n s t i t u t e on O i l and Gas Law and Taxation, 

Southwest Legal Foundation, 1952; Section 12.1.3 of the A.P.I. 

Model Form of Unit Agreement; Texaco, Inc. v. Vermilion Parish 

School Board, 152 S.2d 541 (La. 1963). 

I t i s the recognized rule and prectice, irrespective 

of the express or implied meaning of authority-granting—statutes, 

that conservation agencies possess the power to review, modify, 

supplement or set aside i t s conservation orders at any time. 

Continental O i l Co. v. O i l Conservation Comm'n., 70 N.M. 310, 

373 P.2d 809 (1962); Aylward Production Corp. v. State Corporation 

Comm'n., 176 P.2d 861 (Kan. 1947); And see, Section 70-2-11 

and 70-2-12 (B) (12) NMSA, 1978. 

Indeed, p a r t i c u l a r l y where orders approving exploration 

and development units have been issued, regulatory agencies of 

a l l the states are continually amending, supplementing, setting 

aside, or granting exceptions to t h e i r orders because of change 

of condition, inadequacies or errors i n e x i s t i n g orders, im

proved technologies or because additional knowledge i s brought 

to l i g h t . 

The authority t o apply such a f l u i d concept i n 

administering i t s actions and orders i s inherent i n the conser

vation agencies' general powers and continuing r e s p o n s i b i l i t y 

to prevent waste and protect c o r r e l a t i v e r i g h t s . Indeed, 

Texas case law has stated that "... the p r i n c i p l e i s so well 

established as to require no c i t a t i o n of auth o r i t y . " Railroad 
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Comm'n. v. Humble O i l and Ref. Co., 193 S.W. 2d 824 (Tex. 

Civ. App. 1946). To hold otherwise t h a t the O i l Conservation 

Commission i s wi t h o u t the power t o make i t s f i n d i n g s and issue 

i t s orders on the basis of the best i n f o r m a t i o n a v a i l a b l e t o 

i t and then l a t e r modify i t s orders would be t o render power

less the agency and defeat i t s s t a t u t o r y purposes. 

With t h i s view toward the p u b l i c p o l i c i e s underlying 

the various conservation laws, i t has become the i n c l i n a t i o n 

of the law t h a t r e g u l a t o r y agency orders should not be subject 

t o the r i g i d s t r i c t u r e s of the d o c t r i n e of res j u d i c a t a and be 

set i n concrete. See, Hartman v. Corp. Comm'n., 529 P.2d 134 

(Kan. 1974), 2 K. Davis, ADMINISTRATIVE LAW TREATISE Sections 

18.03, e t . seq. This l e g a l theory i s premised on the nature 

of such r e g u l a t o r / orders as being p r o s p e c t i v e l y l e g i s l a t i v e 

r a t h e r than r e t r o s p e c t i v e l y a d j u d i c a t o r y i n nature. 2 K. 

Davis, supra, s e c t i o n 1803. 

However, even where, as al l e g e d here, the agency 

order may be thought of as a d j u d i c a t i n g p r e v i o u s l y vested 

r i g h t s such as a l l o c a t i o n and u n i t p a r t i c i p a t i o n , the res 

j u d i c a t a d o c t r i n e can be relaxed and the order modified by the 

agency, as opposed t o the r a t h e r harsh a l t e r n a t i v e of having 

t o set the order aside. The case of Corley v. State O i l and 

Gas Board i s d i r e c t l y on p o i n t and presents strong p a r a l l e l s 

t o the issue a t bar. Corley v. State O i l and Gas Board, 105 

So. 2d 633 (Miss. 1958). 

I n Corley, the M i s s i s s i p p i O i l and Gas Board, on the 

-23-



basis of available evidence, issued an order approving a 

voluntary u n i t i z a t i o n with a 100% acreage p a r t i c i p a t i o n 

formula. Subsequently, the conservation agency modified i t s 

order and increased the maximum e f f i c i e n t rate of production 

while i t enlarged the size of i n d i v i d u a l d r i l l i n g u n i t s , 

e f f e c t i v e l y expanding the un i t area to include additional 

acreage. Consequently, the e f f e c t of the agency's second 

order was to reduce the p a r t i c i p a t i o n of the mineral owners 

under the o r i g i n a l order, thus generating an appeal by some 

of those owners. 

was based upon reservoir information that was unavailable 

at the o r i g i n a l hearing. The Mississippi Supreme Court's 

response i n Corley, nonetheless, was to r e a f f i r m that the 

o r i g i n a l order, 'though based upon preliminary data at the 

time, was i n f a c t adequately supported by substantial 

evidence and was subject to refinement upon additional data. 

The court stated: 

What the Board i n f a c t did was to redefine 
the f i e l d and reservoirs according to the facts 
i f found at the hearing. I t increased the size 
of the f i e l d , because the undisputed evidence 
r e f l e c t e d that the increased area was underlain 
with o i l of varying depths. Clearly, the Board 
had the power to define the zero isopach l i n e of 
the pool. Corley v. State O i l and Gas Board, 

Unquestionably, the i n i t i a l approval and subsequent 

i n order to comport with the policy behind the state's 

Of necessity, the f i e l d expansion order i n Corley 

supra. 

u n i t was proper and reasonably necessary 
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conservation agency's authority to act i n such a manner i s 

reasonably found by implication w i t h i n the general ambit of 

i t s o v e r a l l statutory mandate to prevent wast and protect 

c o r r e l a t i v e r i g h t s . 

This view i s shared by the New Mexico Supreme Court: 

Nothing we have said to now i s contrary to 
Continental O i l , supra. When the Commis
sion exercises i t s duty to allow each i n t e r 
est owner i n a pool "his j u s t and equitable 
share" of the o i l or gas underlying his 
property, the mandate to determine the 
extent of those c o r r e l a t i v e r i g h t s , as pre
scribed by Section 65-3-29 (11), N.M.S.A. 
1953, i s subject to the q u a l i f i c a t i o n "as 
far as i t i s practicable to do so." See 
Grace v. O i l Conservation Comm'n. While 
the evidence lacked many of the factual 
d e t a i l s thought to be desirable i n a case 
of t h i s s o r t , i t was because the appropri
ate data was as yet obtainable. We cannot 
say that the e x h i b i t s , statements and 
expressions of opinion by the applicant's 
witness do not constitute "substantial 
evidence" or that the orders were im
properly entered or that they did not 
protect the c o r r e l a t i v e r i g h t s of the 
parties "so f a r as [could] be practicable 
determined" or that they were a r b i t r a r y 
or capricious. (Emphasis supplied). 
Rutter and Wilbanks Corp. v. O i l Con
servation Commission, 87 N.M. 286 at 
292, 532 P.2d 582 (1975). 

See, also, Continental O i l Co. v. O i l Conservation 

Commission, 70 N.M. 310, 373 P.2d 809 (1962); Grace v. O i l 

Conservation Commission, 87 N.M. 205, 531 P.2d 939 (1975). 

Moreover, i n aid of an administrative agency's j u r i s 

d i c t i o n and authority to accomplish i t s statutory duties, the 

New Mexico Supreme Court has held: "...the authority of an 

agency i s not l i m i t e d to those powers expressly granted by 
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statute, but includes a l l powers that may be f a i r l y implied 

therefrom." Wimberly v. New Mexico State Police Bd., 82 N.M. 

757 at 758, 497 P.2d 968. The Supreme Court has further 

stated i n Public Service Co. of New Mexico v. New Mexico 

Environmental Imp. Bd., 98 N.M. 223, 549 P.2d 638, that 

"... the authority granted to an administrative agency should 

be construed so as to permit the f u l l e s t accomplishment of 

the l e g i s l a t i v e i n t e n t or p o l i c y . " 89 N.M. at 223. Surely, 

then, i t i s w i t h i n the authority of the O i l Conservation 

Commission to consider i t s orders on the basis of even pre

liminary data where i t deems appropriate. Because of the 

very nature of the technical subject matter i t regulates, 

i t cannot be said that the manner i n which the OCC has 

deliberated and made i t s decision i n approving the Bravo Dome 

Carbon Dioxide Unit was "premature". 
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OCC FINDINGS ON THE PROTECTION 
OF CORRELATIVE RIGHTS: 

The concept of c o r r e l a t i v e r i g h t s i n o i l and gas law 

evolved from that p a r t i c u l a r body of case law that sought to 

prevent conduct i n the o i l f i e l d which could cause damage to 

others having ownership int e r e s t s i n the same producing 

reservoir. (See, 1 Williams and Meyers, O i l and Gas Law, 

Section 204.6.) I n essence, c o r r e l a t i v e r i g h t s has come to 

mean the opportunity f o r an owner to produce his f a i r share 

of o i l or gas. Indeed, that i s the meaning of cor r e l a t i v e 

r i g h t s embodied by Section 70-2-33 (H), supra. 

The findings i n Order R-6446-B directed at cor r e l a t i v e 

r i g h t s were: 

(14) That the evidence presented demonstrated 
that there are two methods of p a r t i c i p a t i o n which 
would protect the co r r e l a t i v e r i g h t s of the owners 
wi t h i n exploratory units through the d i s t r i b u t i o n 
of production or proceeds therefrom from the u n i t ; 
these methods are as follows: 

(a) a formula which provides that each 
owner i n the u n i t s h a l l share i n pro
duction from any well(s) w i t h i n the 
un i t i n the same proportion as each 
owner's acreage i n t e r e s t i n the un i t 
bears to the t o t a l u n i t acreage, and 

(b) a method which provides f o r the estab
lishment of p a r t i c i p a t i n g areas w i t h i n 
the u n i t based upon completion of com
mercial wells and geologic and engineer
ing i n t e r p r e t a t i o n of presumed pro
ductive acreage e i t h i n designated par
t i c i p a t i n g areas sharing i n production. 
Such p a r t i c i p a t i o n would be based upon 
the proportion of such owner's acreage 
i n t e r e s t w i t h i n the p a r t i c i p a t i n g area 
as compared to the t o t a l acreage within 
the p a r t i c i p a t i n g area. 

(17) That the method of sharing the income from 
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production from the u n i t as provided i n the Unit 
Agreement i s reasonable and appropriate at t h i s 
time. 

At hearing before the OCC, i t was explained at length 

that u n i t i s exploratory i n nature (Tr. R. 34) with geologic 

information being less that complete. Consequently, witness 

testimony corroborated the fi n d i n g (17) that when u n i t i z a t i o n 

i s attempted with l i m i t e d knowledge of the actual producing 

characteristics of the f i e l d , a p a r t i c i p a t i o n formula based 

upon surface acreage i s a "reasonable and appropriate" means 

of assuring an equitable d i s t r i b u t i o n of production or 

proceeds. 

Again, Amoco's witness Bruce Landis addressed means 

of protecting c o r r e l a t i v e r i g h t s here: 

Q. (Mr. Padilla) . . . "My concern with 
t h i s l i n e and type of questioning involves 
c o r r e l a t i v e r i g h t s where someone, say i n 
the -- committed to the u n i t i n the north
west section of the u n i t participates 
equally with someone, say, i n the south
east, irrespective of geology or -- or 
engineering. Would youx^Ta^orate or do \ 
you have any comment on that?" 

A. "Yes. Many, many such type u n i t s , 
that we are t a l k i n g about here today, 
have been formed on the same basis of 
p a r t i c i p a t i o n that we're using here, 
which i s the acreage, because there i s 
not at the outset s u f f i c i e n t information 
upon which to base -- make any other 
judgment. 

Here we have the one pos i t i v e thing 
that we can measure d i r e c t l y and put 
everybody i n on the same basis. 

Now, t h i s agreement, as I t e s t i f i e d 
previously, does have a provision t o 
correct t h i s i f there i s such inequity i n 
the beginning, a f t e r the period of time 
that I mentioned, because then you are 
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going to have the information available 
that w i l l t e l l you where the productive 
acres are. There i s nobody i n the world 
that can t e l l you where the productive 
acres today. 

Now, there's more testimony that 
relates to that p a r t i c u l a r feature of 
t h i s coming up, but c e r t a i n l y t h i s 
the c o r r e l a t i v e r i g h t s are protected. 
Everybody has had his opportunity to j o i n . 
We are not forcing anybody. I f he doesn't 
l i k e i t , he simply stays out and we have 
another set of obligations with him to 
protect his c o r r e l a t i v e r i g h t s . But 
cer t a i n l y a l l those committed have 
protection of t h e i r c o r r e l a t i v e r i g h t s . " 
(Tr. H. 36-37) 

As w e l l , Amoco's Petroleum Engineer, Neil Williams, 

characterized the 100% acreage partcipation formula as 

"...probably the most ideal s i t u a t i o n to have i n exploratory 

u n i t s . " (Tr. R. 16). 

Additional evidence was presented to show that even 

for those lease t r a c t s where the lessors did not consent to 

un i t r a t i f i c a t i o n , t h e i r c o r r e l a t i v e r i g h t s would continue 

to be protected by t h e i r lessees on an in d i v i d u a l lease 

contract basis, as well as by the conservation laws of t h i s 

state. 

The OCC's findings were fur t h e r corroborated by the 

findings of the Commissioner of Public Lands on the matter of 

cor r e l a t i v e r i g h t s . Pursuant to Section 19-10-46 NMSA, 1978, 

the Commissioner, upon the recommendation of his expert s t a f f , 

made the following f i n d i n g i n his approval of the u n i t agree

ment: 

(b) that under the proposed agreement, the 
State of New Mexico w i l l receive i t s f a i r 
share of the recoverable Unitized Substance 
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i n place under i t s land i n the area. 
(Tr. R. 183, Ex.8). 

This f i n d i n g of the Commissioner, along with the 

extensive testimony of the many expert witnesses, suf

f i c i e n t l y establishes that the OCC's findings r e l a t i v e to 

protection of c o r r e l a t i v e r i g h t s were meritorious. 

CONCLUSION 

Following lengthy hearings amassing extensive 

evidence and expert testimony, the O i l Conservation Commis

sion applied i t s specialized expertise i n deliberating 

whether the Bravo Dome Carbon Dioxide Unit Agreement would 

prevent waste of CO2 gas and protect the co r r e l a t i v e r i g h t s 

of the i n t e r e s t owners i n the area. An examination of the 

record shows, without doubt, that the OCC's findings that 

the u n i t agreement w i l l indeed serve to prevent waste and 

protect a l l i n t e r e s t s , i s well supported by a substantial 

body of technical and p r a c t i c a l evidence. In f a c t , the 

OCC's findings were corroborated by a similar evaluation 

conducted by the Commissioner of Public Lands before the 

commitment of state lands t o the u n i t was approved. 

As w e l l , the record d i s p e l l s any notion that ap

proved of t h i s exploratory carbon dioxide u n i t was premature. 

For the foregoing reasons, i t i s res p e c t f u l l y 
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requested that the Orders of the O i l Conservation Commis

sion approving the Bravo Dome Carbon Dioxide Unit Agree

ment be affirmed. 

Respectfully submitted, 

Special Assistant Attorney General 
P.O. Box 1148 
Santa Fe, New Mexico 87504-1148 
[505] 827-5713 
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