
OUTLINE 
PREMIER APPEAL 

NEW MEXICO SUPREME COURT 
SEPTEMBER 8,1997 

THREE ISSUES RAISED BY PREMIER: 

1. BIAS OF THE COMMISSION (RAND CARROLL) 

2. UNIT BOUNDARY-SHOULD ITS ACREAGE BE UNITIZED? (JIM BRUCE) 

3. FAIRNESS OF THE ALLOCATION FORMULA-IS IT ENTITLED TO A 
GREATER SHARE OF UNIT PRODUCTION? (BILL CARR) 

POINT II 
THE COMMISSION FAILED TO COMPLY WITH 
THE STATUTORY UNITIZATION ACT 

QUESTION HERE IS WAS THE DIVISION'S ACTION CONTRARY TO LAW— 
TO THE STATUTORY UNITIZATION ACT 

STATUTORY UNITIZATION: 

INVOLVES COMBINING TRACTS OF LAND IN A POOL OR A 
PORTION THEREOF FOR THE PURPOSE OF CONDUCTING 
ENHANCED RECOVERY OPERATIONS TO MAXIMIZE THE 
RECOVERY OF OIL AND GAS. 



STATUTORY UNITIZATION ACT: 

Authorizes the Commission under specific circumstances to 

"authorize and provide for the unitized management, operation and further 
development of oil and gas properties" 

"to the end that greater ultimate recovery may be had therefrom" 

Section 70-7-3 NMSA (1978) 

Contains specific requirements which Applicants and the Division that must meet before 
statutory unitization can occur. 

Sets out the "Matters to be found by the division precedent to issuance of a unitization 
order" Section 70-7-6 NMSA (1978) 

MATTERS TO BE FOUND BY THE COMMISSION PRIOR TO THE ISSUANCE OF A 
STATUTORY UNITIZATION ORDER ARE SET OUT IN SECTION 70-7-6 NMSA: 

"(6) that the participation formula contained in the unitization agreementallocates the 
produces and saved unitized hydrocarbons to the separately owned tracts in the unit area 
on a fair, reasonable and equitable basis." 



HEARINGS: 

DIVISION AND COMMISSION HEARD EVIDENCE ON THE FAIRNESS OF THE 
FORMULA: 

THREE PHASE FORMULA-

REMAINING PRIMARY 

SECONDARY/ WATERFLOOD OIL 

TERTIARY/ C02 FLOOD 

THE FORMULA IS BASED ON THE RESERVES UNDER EACH TRACT AND 
THE RISK AND COST INVOLVED IN EACH PHASE OF PRODUCTION 

PREMIER TRACTS PRODUCE NO OIL IN THE PRIMARY OR 
SECONDARY PHASES AND ONLY 4%+ OF THE TERTIARY RESERVES 

4% PRODUCED ONLY IF A C02 FLOOD IS IMPLEMENTED 

4% PRODUCED ONLY IF ALL TERTARY PRODUCTION IS 
RECOVERED 

FORMULA GAVE PREMIER 1% OF THE UNIT PROCEEDS FROM THE 
FIRST DAY OF UNIT PRODUCTION-EVEN IF A C02 FLOOD IS NEVER 
INSTITUTED 

COMMISSION APPROVAL: 

Division and Commission expressly found that the participation formula 
proposed by Exxon and Yates was fair and equitable. 

Order No. R-10460-B, Finding 20 (f) and 27 (a): Order No. R-10460, 
Finding 22 (a) 

FINDING 20 (f): 
" The correlative rights of all interest owners are protected by the Exxon 
Unit participation formula. As long as the formula is fair, it is not the 
Commission's responsibility to change a formula which was the product of 
negotiations. That is not to say that other formulas, derived as a result of 
negotiation would not be "fair" because there is no perfect formula. 
Premier will benefit by receiving income from the start even though their 
tract is uneconomic today. However. CQ2 "potential" earns Premier the 
right according to Exxon's formula to receive income from the start of unit 
operation." 



PREMIER CONTENTION: 

Premier contends more is required—That the Commission is required to determine the relative 
value of each tract in the unit— 

PREMIER CONTENDS that the Commission failed to "establish the appropriate relative 
value to be attributed to each tract" in the unit including its Tract 6. (Brief in Chief at 8) 

Failed to assign "relative value" to certain tracts. (Brief in Chief at 9) 

THEREBY VIOLATING THE STATUTORY UNITIZATION ACT 

LOOK AT THE ACT: 

Section 70-7-6 B. 

" I f the Division determines that the participation formula contained in the 
unitization agreement does not allocate unitized hydrocarbonss on a 
fair,reasonable and equitable basis, the division shall determine the relative 
value, from the evidence introduced at the hearing..." (taking into account the 
separately owned in the unit area, exclusive of physical equipment, for 
development of oil and gas by unit operations, and the produc allocated to each 
tract shall be the proportion that the relative value of each tract so determined 
bears to the relative value of all tracts in the unit area." 

HERE THE COMMISSION FOUND THE PARTICIPATION FORMULA WAS 

FAIR, REASONABLE AND EQUITABLE-ACCORDINGLY-UNDER THE ACT-IT 

IS NOT CHARGED WITH THE DETERMINATION OF THE RELATIVE VALUE OF 

EACH TRACT-

MAKES NO SENSE TO DO SO ONCE THE FORMULA HAS BEEN DETERMINED 

TO BE FAIR 

COMMISSION'S ACTIONS WERE NOT CONTRARY TO LAW—THEY WERE 
CONSISTANT WITH IT. 

COURT'S REVIEW DOES NOT END THERE -



LOOK TO SEE IF THE COMMISSIONS FINDING IS SUPPORTED BY THE RECORD -
AND NOT ARBITRARY OR UNREASONABLE. 

Evidence establishes: 

—Premier acquired its interest in 1990 

-DID NOT DRILL WELLS THEREON 

(contends that Exxon's unitizationt plans prevented further development efforts— 
the truth is that no new wells have been drilled since 1990 on edge tracts 
because the pool is beyound its primary production phase—WELLS DRILLED 
ON EDGE TRACTS WOULD BE NON-ECONOMIC) 

—No commercial production 

—Division determined from the data presented that this acreage is uneconomic today 

—That this tract contains 4%. more or less, of the remaining reserves 

—These reserves may be produced in the C02 Phase of development 

MAY BE NO C02 PHASE 

NOT A QUESTION OF WHEN THESE RESERVES WILL BE PRODUCED 

A QUESTION OF JFTHEY CAN BE PRODUCED 

- YEARS FROM NOW 

4.08% (4.16%) reserves v. 1.02% share 

Premier cites its Exhibit 9 page 41 where it set out its recommended formula: 
3.42%o to Premier 

PREMIER NUMBERS VALID ONL Y IF C02 FLOOD IS EFFECTIVE AND ONLY IF ALL 
THESE RESERVES ARE PRODUCED-BIG IF'S 

Data presented to the Commission and rejected 

Number of possible factors 
Some overlap (Total barrel column overlaps with Cum. Production and C02 
reserves) 



7.6% of unit acreage has nothing to do with how much each acre will contribute to the 
unit 

Column "C02 Reserves-MSTBO" 1,626.0 
% of field total 4.08% 

All in potential C02 phase-
May never be produced 
Not for many years 

NEED TO INCLUDE THIS ACREAGE NOW 

--THREE YEARS BEFORE RESERVOIR PERFORMANCE CAN BE EVAL 
UATE 
D -
Beuhle 
r Tr. I I 
at 140 

—Later joinder is difficult—delays result in the waste of oil~Boneau Tr. II at 
217, 220 

-WANT TO JOIN AFTER COSTS ARE BORN AND RISKS INCURRED 

—C02 Flooding not separate from Waterflood effort—It is and will be one project 
through the C02 phase 

MUST PRESSURE UP THE RESERVOIR BEFORE A C02 PROJECT 
CAN BE IMPLEMENTED Beuhler Tr. II at 184. 

ALL WHO WILL SHARE IN C02 PRODUCTION SHOULD PAY 
THEIR SHARE OF THESE COSTS-INCURRED PRIOR TO C02 
PHASE 

The evidence established that these reserves are uneconomic now, and may never be 
producible 

The Commission concluded that 1%+ of the unit proceeds from the date of first unit 
production is FAIR 

COMMISSION HAS COMPLIED WITH THE STATUTORY UNITIZATION 
ACT 



ITS DETERMINATION THAT THE PARTICIPATION FORMULA IS FAIR 
AND THAT THESE LANDS NEED TO BE INCLUDED IN THE UNIT AT 
THIS TIME IS SUPPORTED BY THE EVIDENCE 

THE ORDER SHOULD BE AFFIRMED 

PREMIER ASKS THE COURT 

TO SUBSTITUTE THE INTERPRETATION OF PREMIER'S OWN EXPERT 
ENGINEERING WITNESS ON TECHNICAL ENGINEERING AND GEOLOGICAL 
QUESTIONS FOR THE DECISION OF THE DIVISION 

BEFORE THE DIVISION AND COMMISSION-THE TECHNICAL ISSUES HAVE BEEN 
REVIEWED 



Commissioner Bailey met with Exxon's attorney and certain of its witnesses and reviewed 

Exxon's evidence and thereafter approved Exxon's request to include the Premier tract in the 

unit. Despite her previous review and approval of Exxon's request to include Premier's Tract 

in this unit. Commissioner Bailey decided to participate in the Commission's decision of this 

same issue., 

On May 5, 1995, Exxon's attorney and certain Exxon and Yates' technical witnesses met 

with Commissioner Jami Bailey in her capacity as a Deputy Director to the Commissioner ot 

Public Lands. The purpose of this meeting was to obtain preliminary approval from 

Commissioner Bailey for the inclusion of all State of New Mexico Oil & Gas Leases, including 

Premier's tract, into the Exxon Unit.52 Exxon presented to Ms. Bailey a summary of its case 

including ten of the actual exhibits used later at the Commission hearing. One of these exhibits 

showed that by including Premier's Tract in the unit, it would increase the economic share of 

royalty paid to the Commissioner of Public Lands.53 On May 9, 1995, Exxon filed its 

application before the New Mexico Oil Conservation Division. 

On May 15, 1995, in response to Exxon's request. Commissioner Bailey concluded that 

the Exxon proposal "meets the general requirements of the Commissioner of Public Lands" and 

in his behalf approved the Exxon request including Premier's Tract 6 and the other New Mexico 

oil & gas leases into Exxon's Avalon-Delaware Unit.54 By her actions. Comrrissioner Bailey 

5 2 TR-II, Vol-I, p. 31-34, Premier's Exhibits A and B. 
5 3 TR-II. Vol-I, p. 31-34. Exxon's Exhibit 7 
5 4 TR-II. Vol-I, p. 33-34, Exxon Exhibit 7 
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p r o v i d i n g me an o p p o r t u n i t y t o put t h i s issue on the 

record. 

I have the greatest respect f o r Commissioner 

Bailey and her expertise and p r o f e s s i o n a l i s m . However, 

there i s a c o n f l i c t of i n t e r e s t t h a t has a r i s e n , which i s 

of concern t o my c l i e n t , and I appreciate the o p p o r t u n i t y 

t o put t h i s on the record. 

On December l l t h , I d e l i v e r e d a l e t t e r t o 

Commissioner Bailey expressing our concerns about t h i s 

issue. 

Ken Jones and h i s mother are the lessees of a 

State of New Mexico o i l and gas lease. I t ' s Section 25, 

the eastern p o r t i o n of which — the east h a l f of the east 

h a l f — i s the t r a c t t h a t Exxon i s seeking t o place w i t h i n 

t h e i r w a t e r f l o o d and t o place w i t h i n t h e i r carbon d i o x i d e 

p r o j e c t . They're doing so over the o b j e c t i o n of Ken Jones. 

The concern i s t h a t Commissioner B a i l e y , i n 

d i s c h a r g i n g her r e s p o n s i b i l i t i e s as a Land O f f i c e employee, 

was involved i n meetings w i t h Exxon's expert witnesses and 

t h e i r a ttorneys back i n May of 1995 t o discuss the Land 

Commissioner's p r e l i m i n a r y approval of t h i s very u n i t and 

the issue of the i n c l u s i o n of the State of New Mexico o i l 

and gas lease. 

Subsequently, Commissioner Bailey signed the 

l e t t e r on behalf of the Commissioner, g r a n t i n g p r e l i m i n a r y 

STEVEN T. BRENNER, CCR 
(505) 989-9317 
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approval, by which the Commissioners made the d e c i s i o n t o 

commit t h e i r r o y a l t y i n t e r e s t i n Ken's lease t o t h i s u n i t . 

We t h i n k t h a t creates a c o n f l i c t of i n t e r e s t . 

I r a i s e d t h a t w i t h Commissioner B a i l e y , and i n 

response we received a l e t t e r from the a t t o r n e y f o r the 

Commissioner of Public Lands. 

To complete the record on that subject, Mr. 

Chairman, I would l i k e to introduce into the record as 

Premier Exhibit A my l e t t e r to Commissioner Bailey and the 

response I received from the Land Office, which i s marked 

as Premier Exhibit B. 

CHAIRMAN LEMAY: I s there o b j e c t i o n t o t h a t ? I f 

not, those l e t t e r s w i l l be admitted i n t o the record as 

Premier's E x h i b i t — A and B, i s i t , Mr. Kell a h i n ? 

MR. KELLAHIN: Yes, Mr. Chairman. 

CHAIRMAN LEMAY: Commissioner Ba i l e y , would you 

l i k e t o respond? 

COMMISSIONER BAILEY: I appreciate Mr. K e l l a h i n ' s 

concern and question on behalf of h i s c l i e n t . 

However, I t h i n k our atto r n e y q u i t e c l e a r l y 

demonstrated t h a t there would be no question of -

p a r t i a l i t y and lack of bias i n t h i s case, t h a t any 

decisions reached i n t h i s case w i l l be based on the f a c t s 

as presented during t h i s hearing. 

I can assure Premier, I can assure Exxon, I can 

STEVEN T. BRENNER, CCR 
(505) 989-9317 
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A. 4A. 

Q. Now, l e t ' s move on t o your E x h i b i t 5 and discuss 

the r o y a l t y i n t e r e s t ownership. 

A. E x h i b i t 5 l i s t s a l l r o y a l t y i n t e r e s t s and 

contains r o y a l t y owner r a t i f i c a t i o n s . The r o y a l t y and 

o v e r r i d i n g r o y a l t y owners who have not yet r a t i f i e d i n the 

u n i t are l i s t e d i n E x h i b i t 5A. We seek t o s t a t u t o r i l y 

u n i t i z e those owners. 

Q. And have the Bureau of Land Management and the 

Commissioner of Public Lands approved the u n i t ? 

A. Yes, E x h i b i t s 6A and 6C contain copies of the 

BLM's and Commissioner's l e t t e r s of designation f o r the 

u n i t . 

E x h i b i t 6B and 6D are t h e i r f i n a l approvals. 

Q. And again, because of the D i v i s i o n order 

approving the u n i t , the u n i t was put i n t o e f f e c t October 1; 

i s t h a t c o r r e c t ? 

A. That i s c o r r e c t . 

Q. What percentage of the working i n t e r e s t and the 

r o y a l t y owners have v o l u n t a r i l y agreed t o j o i n i n the u n i t ? 

A. Approximately 98.66 percent of cost-bearing 

working i n t e r e s t owners have r a t i f i e d the u n i t agreement 

and u n i t operating agreement. 

Twenty out of 24 of the t o t a l number of r o y a l t y 

and o v e r r i d i n g r o y a l t y i n t e r e s t owners have r a t i f i e d the 

STEVEN T. BRENNER, CCR 
(505) 989-9317 
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u n i t agreement, or over 98 percent on the basis of 

p a r t i c i p a t i o n . 

Q. Now we've got a b i g , t h i c k p i l e of correspondence 

here marked E x h i b i t 7. Would you i d e n t i f y E x h i b i t 7, 

f i r s t , f o r the Commissioners, Mr. Thomas? 

A. E x h i b i t 7 contains copies of correspondence 

regarding the u n i t . The f i r s t three pages are l i s t e d as a 

t a b l e of contents. 

Q. Okay, and we're not going t o go over a l l of 

those, Mr. Thomas, but would you o u t l i n e Exxon's contacts 

w i t h the i n t e r e s t owners? 

A. Exxon began considering u n i t i z a t i o n of the 

Avalon-Delaware Pool i n 1991 and had i n f o r m a l discussions 

w i t h working i n t e r e s t owners s t a r t i n g s h o r t l y t h e r e a f t e r . 

Exxon also began c o l l e c t i n g data f o r the p r e p a r a t i o n of the 

t e c h n i c a l r e p o r t . 

The f i r s t contact w i t h working i n t e r e s t owners 

f o r m a l l y proposing an enhanced recovery u n i t was by a 

l e t t e r dated March 9th, 1992, when Exxon sent the working 

i n t e r e s t owners a proposed p r e - u n i t i z a t i o n v o t i n g 

procedure. The t e c h n i c a l r e p o r t was published i n August of 

1992 . 

Q. Now, has the u n i t boundary changed from 1991 

u n t i l today? 

A. No. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

33_ 

Q. Let's move on, then. What happened subsequently 

t o 1992? 

A. Because there appeared t o be a general consensus 

on u n i t i z a t i o n , Exxon met w i t h r e p r e s e n t a t i v e s of the BLM 

i n Carlsbad and the OCD i n A r t e s i a on February 1, 1993, and 

w i t h the SLO and the OCD i n Santa Fe on February 2nd, 1993. 

The SLO and BLM are the l a r g e s t r o y a l t y i n t e r e s t owners. 

I n January, 1994, Exxon requested t i t l e data from 

working i n t e r e s t owners, so they could proceed w i t h 

p r e p a r a t i o n of e x h i b i t s t o the u n i t agreement. Cert a i n 

p a r t s of the t e c h n i c a l r e p o r t were subsequently amended, 

and Exxon forwarded b a l l o t s t o the working i n t e r e s t owners 

f o r t h e i r review and approval. Over 90 percent of the 

working i n t e r e s t owners approved the amendment of the 

t e c h n i c a l r e p o r t . 

On A p r i l 8th, 1994, Exxon n o t i f i e d working 

i n t e r e s t owners t h a t the t e c h n i c a l r e p o r t was approved and 

scheduled a working-interest-owner meeting on A p r i l 26th, 

1994. 

As a r e s u l t of verbal and w r i t t e n comments, Exxon 

scheduled another meeting on June 17th, 1994, a t which over 

9 0 percent of working i n t e r e s t owners were represented. 

Comments were made and concerns expressed by 

Premier, Yates, Hudson and ANPC, an i n t e r e s t t h a t i s now 

owned by Unit Petroleum, regarding the p a r t i c i p a t i o 

STEVEN T. BRENNER, CCR 
(505) 989-9317 
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formula t h a t we proposed, v o t i n g percentages and other 

matters. 

The working i n t e r e s t owners, i n c l u d i n g Exxon, 

asked Yates t o take the lead i n developing and proposing a 

single-phase p a r t i c i p a t i o n formula. 

Yates developed several single-phase formulas, 

which they discussed w i t h Exxon during the next s e v e r a l -

month p e r i o d . 

As a r e s u l t of these discussions, Exxon and Yates 

agreed t o present a p a r t i c i p a t i o n formula t o the other 

working i n t e r e s t owners. 

On February 22nd, 1995, Exxon sent the working 

i n t e r e s t owners a l e t t e r making c e r t a i n r e v i s i o n s t o the 

u n i t agreement and the u n i t operating agreement. A 

nonbinding b a l l o t on u n i t i z a t i o n was approved by 97.4 

percent of the working i n t e r e s t owners. 

The u n i t documents were then r e v i s e d , and on May 

1st, 1995, the u n i t agreement was mailed t o fee r o y a l t y 

owners. 

Exxon met with the BLM again on May 2nd, 1995, 

and with the SLO on May 5th, 1995. Both agencies expressed 

t h e i r support of unitization, and the Applications were 

f i l e d with the OCD on May 9th, 1995. 

F i n a l copies of p e r t i n e n t u n i t documents together 

w i t h the r a t i f i c a t i o n forms were sent t o a l l i n t e r e s t 

STEVEN T. BRENNER, CCR 
(505) 989-9317 
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December 13, 1995 

VTA FACSIMILE & U.S. MAIL 

W, Thomas Kciiahim. Esq. 
Kellahin & Kellahin 
117 North Guadaiuce 
P.O. Box 2255 
Santa Fe, NM 87*04-2265 

Re: NMOCD cases 11297 and 11298, Application zf Exxon Corporation for Waterflood 
Project, Carbon Dioxide Project und Statutory Unitization Avalon-Delaware Unit, Eddy 
County, New Mexico 

Dear Mr. Kellahin: 

Your letter of Decenber 11, 1995 to Jami Bailey has been referred to me for reply. In your 
letter you raise cenain questions about Ms. Bailey's participation in a State Land Office decision 
to approve this particular Unit. You are concerned that her participation may have created a 
conflict of interest precluding her from sirring on the Oil Conservation Commission as the 
Commissioner of Public Lands' designee. See Sec. 70-2-4- NMSA 1978. 

We share your concern that procedural due process of law be accorded parties appearing before 
this agency and any others on which a designee of the Commissioner sits. We are mindful of 
our responsibilities to the public in this regard. See Sama Fe Exploration Co. v. Oil 
Conservation Comm'n, 114 NM 103 (S.Ct. 1992). 

In this instance Ms. Bailey and I are satisfied that she can participate as a member of the 
Commission and hear me matter with complete professionalism and impartiality. In response 
to the first two questions you pose in your letter, Ms. Bailey has no reservations about 
participating in this case. Any decision she may make as the Commissioner's designee will be 
based on the evidence in the record of the case. She had very little personal involvement in the 
Land Office process concerning this particular unitization. She attended one meeting internally 
and as a formality signed a letter of preliminary approval prepared by start The documents 

BEFORE THE 
OIL CONSERVATION COMMISSION 
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concerning the unitization in question are, of course, public records and you are free to examine 
them if you wish. In that event please call me at 827-5715 to arrange a time for you to inspect 
the documents. 

Your letter is the first occasion that this particular conflict of interest question has come to my 
attention. As you may lenow, I have been general counsel here for a relatively short time, and 
I am continually discovering new areas requiring legal attention. This is one of them. 

It seems to me that the Legislature created a statutory conflict of interest, or at least a potential 
one, when it provided for the Commissioner to participate as a member of the Oil Conservation 
Commission under Sec. 70-2-4 NMSA 1978. It seems to me that the Legislature was concerned 
enough for the welfare and protection of public lands that, as a secondary consequence of its 
action, it created this form of institutional conflict. One of the purposes of having the 
Commissioner of Public Lands or his designee on the Oil Conservation Commission is to look 
after the interests of public land trust beneficiaries. There is nothing, of course, that the Land 
Office can do about this legislative framework. 

At the same time, however, as we stated earlier, we do recognize that parties litigating before 
the Oil Conservation Commission are entitled to have their constitutional rights, including 
procedural due process, respected. As a transactional matter, this means that the 
Commissioner'3 designee should be free from bias and prejudgment. We are satisfied that such 
is the case with Ms. Bailey in this case. In addition, as to the future, we will try to make sure 
that the Commissioner's designee has not participated in the Land Office decision or transacticn 
that is the subject of the Oil Conservation Commission bearing. The issues before the Land 
Office may be different from the questions before the Commission, which would mean that 
participating in a Land Office decision would not preclude a designee from hearing a different 
issue, albeit arising out of the same facts, before a different administrative body. We haven't 
researched this issue at this point, partly in the interest of turning around your letter request as 
soon as possible. We understand that you have a hearing in this matter before the Oil 
Conservation Commission tomorrow and we would not want to delay that by our review. In any 
case, we think it is the wiser choice for the Land Office to simply avoid any transactional 
conflict whenever it can by making sure the Commissioner's designee has not worked directly 
on the matter before the Commissioa 
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If there is anything further we can do for you on this matter, please give me a call. 

Sincerely, 

Jan Unna 
General Counsel 

JU/jc 

cc: Jami Bailey 
Rand Carroll, Esq. 
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Chief Judge 

IU In 1992 the New Mexico Legisla
ture enacted the Public Employee Bar
gaining Act (the PEBA), NMSA 1978, 
§§ 10-7D-1 through -26 (Repl. Pamp. 
1995) (effective until July 1, 1999). The 
purpose of the PEBA 

is to guarantee public employees 
the right to organize and bargain 
collectively with their employers, 
to promote harmonious and 
cooperative relationships 
between public employers and 
public employees and to protect 
the public interest by assuring, 
at all times, the orderly operation 
and functioning ot the state and 
its political subdivisions. 

Section 10-7D-2. The PEBA created 
the Public Employees Labor Relations 
Board (PELRB). Section 10-7D-8, and 
authorizes local governments to create 
their own boards, which assume the 
duties and responsibilities ol the PELRB 

lor their employees, Section 10-7D-
10(A). The PEBA also authorizes local 
governments to enact ordinances gov
erning labor relations, subject to certain 
restrictions contained in the PEBA. Sec
tion 10-7D-26(C). 

12} On February 16, 1993 the City of 
Las Cruces (the City) adopced a labor-
management relations ordinance, Las 
Cruces, N . M . , Ordinance ch. 16.5 
(1993) (the Ordinance). Section 16.5-6 
ofthe Ordinance created the Las Cruces 
labor-management relations board (the 
Local Board). One provision of the Or
dinance, which has no counterpart in 
the PEBA, states that "[a]n employee, 
labor organization or its representative 
shall not: . . . [s]olicit membership for 
an employee or labor organization dur
ing the employee's duty hours[.]" Ordi
nance § 16.5-16(2). 
{31 The dispute on appeal concerns the 
application of the Ordinance and the 
PEBA to fire fighters. Las Cruces fire 
fighters work on 24-hour shifts. Fire 
department duties and training are gen
erally restricted to between 8 a.m. and 5 

p.m. The hours from 5 p.m. to 8 a.m., 
called "residential hours," are inter
rupted only to respond to an emer
gency; during those hours fire fighters 
may engage in recreational activities or 
sleep. Fire fighters are also given a 1 5-
minute morning break, a one-hour lunch 
break, and a 1 5-minute afternoon break. 
(41 On June 3, 1994 Fire Chief Louis 
Roman issued a memorandum to his 
captains and lieutenants forbidding 
union organizational activities in any 
fire department facility. The Las Cruces 
Professional Fire Fighters and Interna
tional Association of Fire Fighters, Lo
cal No. 2362 (the Union) complained 
that the chief s directive constituted a 
practice prohibited by the PEBA and 
the Ordinance. The Local Board ruled 
in favor of the Union. The City ap
pealed to the district court, which af
firmed the board. On appeal to this 
Court the City contends that (1) the 
Union's complaint to the Local Board 
was untimely, (2) the board's decision 
was incorrect, and (3) the City did not 
receive a fair hearing before the board 
because of the bias of the board's chair
person. We affirm the decision of the 
district court. 

I . TIMELINESS OF THE APPEAL 
T O DISTRICT COURT 

15) We assume that the City is correct 
in contending that the Ordinance re
quires charges of prohibited labor prac
tices to be filed within 60 days of the 
conduct that generated the charges. See 
Ordinance § 16.5-8(d). Chief Roman's 
memorandum is dated June 3, 1994. 
The City contends that the Union was 
untimely because it did not file its pro
hibited practice complaint until August 
24, 1994—82 days after the date of the 
memorandum. The City's contention is 
frivolous. 

(6) The Local Board held its initial 
organizational meeting on July 21, 1994. 
At that meeting Union President Carlos 
Reyes informed the board that the Union 
wished to file a complaint but that it was 
concerned that 60 days might elapse 
before the board established any formal 
procedure for fi l ing a complaint. He 
tendered a letter setting forth the Union's 
complaint. Board chairperson Dan 
Gonzales, acknowledging that the board 
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had not yet established rules and regula
tions, said that the board would accept 
the letter as a timely filing of the com
plaint. The City did not object to this 
decision. On August 18,1994 the board 
adopted interim rules and regulations. 
They required that prohibited-practice 
complaints be filed on a board-approved 
form. The Union then filed its com
plaint on that form on August 24, 1994. 
|7] Submission of the Union president's 
letter at the July 21 meeting was a timely 
filing of che complaint. The complaint 
was not rendered untimely by the 
Union's decision to supplement the let
ter with a complaint filed in accordance 
with a newly enacted rule that had not 
been in effect at the time the letter was 
submitted and was not even in effect 
within 60 days of the alleged prohibited 
practice. 

18} This Court wil l entertain a motion 
pursuant ro Rule 12-403(B)(4) N M R A 
1996 requesting that the City pay the 
Union $350 for legal fees incurred to 
respond to the City's frivolous argu
ment. 

I I . THE MERITS 
19} Both the PEBA and the Ordinance 
provide that actions by the Local Board 
shall be affirmed on appeal to the dis
trict court unless "the action is: (1) 
arbitrary, capricious or an abuse of dis
cretion; (2) not supported by substan
tial evidence on the record taken as a 
whole; or (3) otherwise not in accor
dance with law." Section 10-7D-23(B); 
Ordinance § 16.5-19(c). Under this 
standard of review we view rhe evidence 
in the light most favorable to support 
the action of the administrative agency. 
See Wolfley v. Real Estate Comm'n., 100 
N . M . 187, 189, 668 P.2d 303, 305 
(1983). In addition, interpretation of a 
statute by the administrative body 
charged with enforcing it may be per
suasive. See City of Raton v. Vermejo 
Conservancy Dist., 101 N . M . 95, 99, 
678 P.2d 1170, 1174 (1984); but cf. 
High Ridge Hinkle jo in t Venture v. City 
o f Albuquerque, 119 N . M . 29, 39-40, 
888 P.2d 475, 485-86 (Ct. App. 1994) 
(noting limits on propriety of deference 
to agency). 

{10} The City relies principally on Sec
tion 16.5-16(2) of the Ordinance, which 

prohibits employees, unions, and their 
representatives f rom "[s]ol ic i t [ ing] 
membership for an employee or labor 
organization during the employee's duty 
hours[.]" The City contends that the 
entire 24-hour shift constitutes "duty 
hours" for a fire fighter and therefore 
union solicitation is banned from fire 
stations at all times. The City's inter
pretation of this section of the Ordi
nance is reasonable. It is no strain on the 
English language to say that "duty hours" 
encompasses all of a fire fighter's paid 
24-hour shift. 

{11} But the City's interpretation is not 
the only reasonable one. Although the 
Local Board's decision in this case fails 
to refer to Section 16.5-16(2) of the 
Ordinance, the decision appears to view 
"duty hours" as the time during which 
fire fighters are required to be perform
ing job duties. The Union contends that 
this is the proper meaning of the lan
guage of the Ordinance. We agree with 
the Union because its interpretation 
better fits the legislative scheme. The 
City's interpretation conflicts with that 
scheme. In particular, i f the City were to 
enforce the no-solicitation mandate of 
Ordinance Section 16.5-16(2) as it in
terprets the language, it would be en
gaging in an employer practice that 
would ordinarily be prohibited by the 
PEBA and by other provisions of the 
Ordinance. 

{12} To see this conflict, we now turn to 
the pertinent law regarding employer 
prohibited practices. An understanding 
of that law requires an examination of 
the source of the language used in the 
Ordinance and the PEBA. 
{13} Ordinance Section 16.5-1 5(2), (3), 
and (4) is virtually identical with Sec
tion 10-7D-19(B), (C), (D) ofthe PEBA, 
which states that a public employer or 
its representative shall not: 

(B) interfere with, restrain or 
coerce any public employee 
in the exercise of any right 
guaranteed under the 
[PEBA]1; 

(C) dominate or interfere in the 
formation, existence or 
administration of any labor 
organization; 

(D) discriminate in regard to 
hiring, tenure or any term 
or condition of employment: 
in order to encourage or 
discourage membership in 
a labor organizational 

Although the PEBA does not require in 
so many words that local ordinances 
prohibit the identical practices, it does 
require that every local ordinance in
clude "prohibited practices for the pub
lic employer . . . that promote the prin
ciples established in Section!] [10-7D-
19]." Section 10-7D-26(C)(9). The 
Ordinance therefore cannot counte
nance conduct that violates the core of 
the prohibitions in Section 10-7D-19. 
{14} The above-quoted language from the 
PEBA is taken from the National Labor 
Relations Act (NLRA). Section 8(a) ofthe 
NLRA states, in pertinent part: 

It shall be an unfair 
labor practice for an employer— 

(1) to interfere wi th , 
restrain, or coerce employees in 
the exercise of the rights 
guaranteed in [section 7]; 

(2) to dominate or 
interfere with the formation or 
administration of any labor 
organization . . .; 

(3) by discrimination in 
regard to hire or tenure of 
employment or any term or 
condition of employment to 
encourage or discourage 
membership in any labor 
organization!.] 

29 U.S.C. § 158(a) (1994). Section 10-
7D- 19(B) of the PEBA refers .o rights 
guaranteed by the PEBA, whereas Sec
tion 8(a)(1) of the NLRA refers to rights 
guaranteed in Section 7 of the NLRA; 
but the rights specified in the two enact
ments are similar, as can be seen by 
comparing the provisions set forth in 
the footnote. 2 

{15} Our legislature's selection of lan
guage that so closely tracks the NLRA 
indicates general approval of the opera
tion of that statute. Although the spe
cial circumstances of public employ
ment may on occasion require an inter-

1 The Ordinance refers to rights guar
anteed under rhe Ordinance, rather than 
under the PEBA. But the rights under 
the two enactments are essentially the 
same. See footnote 2. 
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pretation of the PEBA different from 
the interpretation of essentially the same 
language in the NLRA, the general thrust 
is clear. Absent cogent reasons to the 
contrary, we should interpret language 
of the PEBA in the manner that the 
same language of the NLRA has been 
interpreted, particularly when that in
terpretation was a well-settled, long
standing interpretation of the NLRA at 
the time the PEBA was enacted. Such an 
interpretative approach furthers the 
legislature's evident intent to incorpo
rate certain federal standards into the 
PEBA. This approach also promotes 
administrative efficiency. Rather than 
litigating every matter from scratch, in
terested parties can largely rely on the 
body of law developed under the NLRA 
to expedite the resolution of disputes 
under the PEBA. We approve of the 
position of the state PELRB that inter
pretations of the NLRA by the National 
Labor Relations Board (NLRB) and re
viewing courts should act as a guide in 
interpreting similar provisions of the 
PEBA. See County of Santa Fe & Am. 
Fed'n o f State, County & Mun. Employ
ees, 1 PELRB 1, 43 (1993). 
(16| Thus, in determining whether an 
employer practice violates Section 10-
7D-19(B) or Ordinance Section 16.5-
15(2) because it "interfered] wi th , 
restraints] or coerce[s]" an employee in 
the exercise of rights guaranteed under 
the PEBA or the Ordinance, we seek 
guidance from decisions interpreting 
Section 8(a)(1) of the NLRA. Those 
decisions establish that under federal 
law a blanket ban on union organiza
tional activities at the work place would 

ordinarily constitute an unfair labor 
practice. In 1945 the United States Su
preme Court affirmed an NLRB deci
sion holding that such a ban on any type 
of solicitation at the employer's factory 
oroffices violated the prohibition against 
interfering with, restraining, or coerc
ing employees in the exercise of their 
rights under Section 7 ofthe NLRA. Re
public Aviation Corp. v. NLRB, 324 U.S. 
793 (1945). The Supreme Court approved 
the following statement by the NLRB: 

Working time is for work. It is 
therefore within the province of 
an employer to promulgate and 
enforce a rule prohibiting union 
solicitation during working 
hours. Such a rule must be 
presumed to be valid in the 
absence of evidence that it was 
adopted for a discriminatory 
purpose. It is no less true that 
time outside working hours, 
whether before or after work, or 
during luncheon or rest periods, 
is an employee's time to use as he 
wishes without unreasonable 
restraint, although the employee 
is on company property. It is 
therefore not within the province 
of an employer to promulgate 
and enforce a rule prohibiting 
union solicitation by an 
employee outside of working 
hours, although on company 
property. Such a rule must be 
presumed to be an unreasonable 
impediment to self-organization 
and therefore discriminatory in 
the absence of evidence that 
special circumstances make the 

rule necessary in order to 
maintain production or 
discipline. 

Id. at 803-04 n. 10 (quoting In re Peyton 
Packing Co., 49 N.L.R.B. 828, 843-44 
(1943)). The NLRB has continued to 
distinguish between bans on solicita
tion during working time and blanket 
bans on solicitation that include work 
breaks, holding that the latter bans are 
presumptively invalid. See Our Way, 
Inc., 268 N.L.R.B. 394 (1983). The 
Supreme Court has also continued to 
approve the position of the NLRB. See 
Beth IsraelHosp. v. NLRB, 437 U.S. 483 
(1978) (upholding determination that 
hospital could not prohibit employees' 
organizational efforts in employee caf
eteria); cf. NLRB v. Babcock & Wilcox 
Co., 351 U.S. 105 (1956) (employer 
could prohibit union solicitation by 
nonemployee union organizers on com
pany-owned parking lots). 

(17) We conclude that a no-solicitation 
rule that encompasses rest breaks, lunch 
time, and residential hours would be 
presumptively contrary to Section 10-
7D-19(B)of the PEBA. It would also 
violate Ordinance Section 16.5-15(2) 
unless the Ordinance language is inter
preted differently from the virtually 
identical language in Section 10-7D-
19(B) of the PEBA and Section 8(a)(1) 
of the NLRA. We reject that possibility. 
As a general rule, when a local ordinance 
uses the same language as the state stat
ute authorizing the ordinance, we can 
infer that the local governing body in
tends its ordinance to have the same 
meaning as the state statute. 

(18) To be sure, the City's enactment of 
Ordinance Section 16.5-16(2) might be 
construed as indicating that the City 
did not intend Section 16.5-15(2) to 
have as expansive a meaning as Section 
10-7D-19(B) of the PEBA. One could 
say that Section 16.5-16(2) immunizes 
certain no-solicitation rules that would 
otherwise be prohibited practices. But 
in that event the Ordinance might well 
violate Section 10-7D-26(C)(9), which 
requires local ordinances to include "pro
hibited practices for the public employer 
. . . that promote the principles estab
lished in [Section 10-7D-19.]" Ordi
nance Section 16.5-16(2), as interpreted 
by the City, would appear to be contrary 
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2 Section 10-7D-5 (which is substantively identical to Ordinance Section 16.5-
4) states: 

"Public employees, other than management employees, supervisors and confi
dential employees, may form, join or assist any labor organization for the purpose 
of collective bargaining through representatives chosen by public employees with
out interference, restraint or coercion and shall have the right to refuse any or all 
such activities." 

Section 7 of the NLRA states: 

"Employees shall have the right to self-organization, to form, join, or assist 
labor organizations, to bargain collectively through representatives of their own 
choosing, and to engage in other concerted activities for the purpose of collective 
bargaining or other mutual aid or protection, and shall also have the right to refrain 
from any or all ot such activities except to the extent that such right may be affected 
by an agreement requiring membership in a labor organization as a condition of 
employment as authorized in section 8(a)(3)." 

18 B A R B U L L E T I N 



Court of Appeals Opinion, Chief Judge Hartz 

to the core of Section 10-7D-19(B); \ 
after all, for more than 50 years (Repub-
lie Aviation was decided in 1945) fed- i 
eral law has generally prohibited blan- | 
ket no-solicitation rules that apply dur- [ 
ing both working time and breaks. | 
Therefore, the better means of resolving : 
potential conflict between Ordinance : 
Sections 16.5-16(2) and 16.5-15(2) is | 
to adopt the Union's interpretation of 
''duty hours'' as time during which job 
duties are being performed. Then en
forcement of Ordinance Section 16.5-
16(2) would ordinarily not constitute a 
prohibited employer practice. Under this 
interpretation—the interpretation ap
parently adopted by the Local Board— 
the fire department's no-solicitation rule 
was not authorized by Ordinance Sec
tion 16.5-16(2). 

(19) That leaves for consideration only 
whether the fire department's no-solici
tation rule constituted a prohibited prac
tice under Ordinance Section 16.5-
1 5(2). Applying the standard approved 
in Republic Aviation, the rule could pass j 
muster only i f "necessary in order to j 
maintain [performance] or discipline." i 
324 U.S. at 804 n.10. In the present j 
case the City made no showing that its 
fire fighting efforts would be hampered 
if employees were permitted to engage 
in union organizational activities dur
ing residential hours, rest breaks, or the 
lunch period, when fire fighters were 
not needed for emergency services. Also, 
the Union presented as evidence a Sep
tember 9, 1993 memo from the previ
ous fire chief stating that supervisors 
"must not try to control what workers 
do [during] non-working time[,] [in
cluding] authorized coffee breaks and 
lunch time." The memo implies that 
solicitation during such times would 
not interfere with fire fighting responsi
bilities. Consequently, the Local Board 
could properly determine that enforce- [ 
ment of the no-solicitation rule consti- j 
tuted a prohibited employer practice. • 
We affirm the board's interpretation of j 
the Ordinance and hold that the record j 
supports the board's finding of a pro- ! 
hibited employer practice. j 

I I I . ALLEGED BIAS j 
120) Section 10-7D-10(B) of the PEBA ! 
provides as follows: 

The local board shall be 
composed of three members 
appointed by the public 
employer. One member shall be 
appointed on the recom
mendation of individuals 
representing labor, one member 
shall be appointed on the 
recommendation of individuals 
representing management and 
one member shall be appointed 
on the recommendation of the 
first two appointees. 

The Ordinance complies with the stat
ute by stating: 

The board shall consist of three 
(3) members appointed by the 
mayor and the city council. The 
mayor and the city council shall 
appoint one (1) member from a 
list of up to three (3) 
recommended by individuals 
representing labor representa
tives, one (1) member from a list 
of up to three (3) recommended 
by the city manager, and one (1) 
member from a list of up to three 
(3) recommended jointly by the 
two (2) other appointees. 

Ordinance § l6.5-6(a). 

(21) The City's complaint of bias relates 
to the Local Board chairperson, Dan 
Gonzales, who was the member recom
mended by labor interests. The City 
focuses on the conduct of Gonzales dur
ing the hearing on the Union's com
plaint, but it also pointedly notes that 
Gonzales was the Union's "appointee." 
Before addressing the specifics of 
Gonzales's conduct of the hearing, we 
put the matter in perspective by dis
cussing the general law regarding al
legations of bias against administra
tive tribunals. 

(22) The leading New Mexico case is 
Reid v. New Mexico Board of Examiners 
in Optometry, 92 N.M. 414, 589 P.2d 
198 (1979). The City relies on the fol
lowing language from Reid: 

At a minimum, a fair and 
impartial tribunal requires that 
the trier of fact be disinterested 
and free from any form of bias or 
predisposition regarding the 
outcome ofthe case. In addition, 
our system of justice requires 
that the appearance of complete 

j fairness be present. The inquiry 
is not whether the Board 
members are actually biased or 

| prejudiced, but whether, in the 
natural course of events, there is 
an indication of a possible 
temptation to an average man 
sitting as a judge to try the case 
with bias for or against any issue 
presented to him. 
. . . The r igidi ty of the 
requirement that the trier be 
impartial and unconcerned in 
the result applies more strictly to 
an administrative adjudication 
where many of the customary 
safeguards affiliated with court 
proceedings have, in the interest 
of expedition and a supposed, 
administrative efficiency, been 
relaxed. 

Id. at 416, 589 P.2d at 200 (citations 
omitted). This language, however, must 
be read in context. In Reid one of tne 
board members prior to the administra
tive hearing stated something like "Dr. 
Reid would be losing his license soon 
anyway].]" Id. at 415, 589 P.2d at 199. 

! The Court concluded that because the 
board member had "admitted making a 
statement indicating his bias and pre
judgment of the issues . . . , the Board's 
failure to disqualify [the board mem
ber] clearly violated Reid's constitutional 
right to procedural due process."3 Id. at 
416, 589 P.2d at 200. 

3 Although -r?«<̂  treated tribunal bias 
as a matter of constitutional due pro
cess, we need not decide whether the 
City is entitled to such constitutional 
protection. Any bias that would violate 
due process would also render the re
sulting decision "arbitrary, capricious 
or an abuse of discretion" within the 
meaning of Section 10-7D-23(B) ofthe 
PEBA and Ordinance Section 16.5-
19(c). See Board of Educ. v. Department 
of Health, Educ. & Welfare, 655 F. Supp. 
1504, 1545 (S.D. Ohio 1986); State ex 
rel. Iowa Employment Sec. Comm 'n v. 
Iowa Merit Employment Comm 'n, 231 
N.W.2d 854, 857 (Iowa 1975); cf. 
Chambers v. Family Health Plan Corp., 
100 F.3d 818, 826-27 (10th Cir. 1996) 
(arbitrary-and-capricious standard can 
take decisionmaker's bias into account). 
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(231 One should not infer trom Reid that 
a member of a tribunal is necessarily 
disqualified whenever prior conduct of 
the member indicates a view that would 
favor one party or the other. I f that were 
the law, no judge could sit on a case after 
rendering a decision in a similar case. 
For example, a judge who upheld the 
validity of a convenant against competi
tion in one case would be barred from 
deciding the validity of a similar cov
enant in another case. Likewise, a judge 
who had severely sentenced a defendant 
convicted of child sexual abuse would 
be disqualified from sentencing others 
convicted of the same offense. As one 
might expect, the law imposes no such 
requirement. Bias can take different 
forms. Whether a bias is disqualifying 
appends upon the nature of the bias. 
1241 An excellent summary of the perti
nent law can be found in Professor Davis' 
treatise on administrative law. Professor 
Davis has extracted from judicial opin
ions a helpful framework for determin
ing when a decisionmaker should be 
disqualified for bias. He has distin
guished five kinds of bias and stated the 
law regarding each: 

(1) A prejudgment or 
point of view about a 
question of law or policy, 
even i f so tenaciously held 
as to suggest a closed mind, 
is not, without more, a 
disqualification. 

(2) Similarly, a prejudg
ment about legislative facts 
that help answer a question 
of law or policy is not, 
without more, a disqual
ification. 

(3) Advance knowledge of 
adjudicative facts that are 
in issue is not alone a 
disqualification for finding 
those facts, but a prior 
commitment may be. 
(4) A personal bias or 
personal prejudice, that is, 
an attitude toward a person, 
as distinguished from an 
attitude about an issue, is a 
disqualification when it is 
strong enough; such 
partiality may be either 
animosity or favoritism. 

(5) One who stands to gain 
or lose by a decision either 
way has an interest that may 
disqualify; even a legislator 
may be disqualified on 
account of a conflict of 
interest. 

3 Kenneth Culp Davis, Administrative 
Law Treatise, § 19:1, at 371-72 (2d ed. 
1980) (set out above in paragraph form 
for easier recognition). We will refer to 
the types of bias as type 1, type 2, etc. 
Reid involved type 3 bias—a disqualify
ing prior commitment. 
(25) Gonzales's ties to labor may impli
cate type 1, cype 2, or possibly type 3, 
bias. Because Professor Davis' summary 
of the law with respect to those types of 
bias appears to contradict the broad 
language of Reid quoted above, it is 
worth noting the strong precedential 
support for that summary. 
(261 On the question of whether pre
judgment of law or policy is disqualify
ing, no more striking precedents could 
be found than the conduct of Justices of 
the United States Supreme Court. Their 
actions are reviewed in Laird v. Tatum, 
409 U.S. 824 (1972), a one-justice 
memorandum opinion in which Justice 
Rehnquist explains why he is not recus
ing himself from the case. He relies on 
what his predecessors had done in simi
lar circumstances. For example, Justice 
Black was one of the principal authors 
of the Fair Labor Standards Act, some
times cited as the "Black-Connery Fair 
Labor Standards Act," and presented 
the favorable report of the Senate Labor 
and Education Committee, of which he 
was chairman, to the Senate; yet as a 
member of the Supreme Court he sat in 
the case that upheld the Act's constitu
tionality and also in later cases constru
ing the Act. When he was a professor, 
Justice Frankfurter had been a noted 
expert in labor law and played an impor
tant part in draf t ing the Norr is -
LaGuardia Act; yet he wrote the opin
ion in a leading case interpreting the 
scope of the Act. Juscice Jackson partici
pated in a case raising exactly the same 
issue as one he had decided as attorney 
general, in a way opposite to that in 
which the Court decided it. Id. at 831-
32. These actions by members of the 
Supreme Court reflect a recognition that 

members of all courts (and administra
tive agencies) are human beings. They 
cannot avoid having histories or opin
ions; indeed, they may well have been 
selected for their offices in part on that 
basis. Recognition of this reality coun
sels us against requiring that every 
decisionmaker start with a clean slate. 
127) Davis' views on type 2 and type 3 
bias also find support from the United 
States Supreme Court. We discuss two 
leading cases. First, in Federal Trade 
Commission v. Cement Institute, 333 U.S. 
683 (1948), the FTC, based on its own 
investigation, had submitted reports to 
Congress and the President stating that 
an arrangement known as the multiple 
basing point system violated the 
Sherman Act because it was equivalent 
to a price-fixing restraint of trade. Then 
the FTC filed a complaint against, 
among others, the Cement Institute and 
its corporate members. After lengthy 
hearings the FTC issued a cease-and-
desist order against use of the multiple 
basing point system in the sale of ce
ment. The cement companies com
plained that the FTC had prejudged the 
issue and was prejudiced and biased. 
The Supreme Court rejected the chal
lenge. The Court assumed that the en
tire membership of the FTC had formed 
an opinion, based on its prior ex parte 
investigation, that the multiple basing 
point system constituted unlawful price 
fixing. Yet it stated that one could not 
infer from the prior actions of the FTC 
that the members had made up their 
minds. See id. at 701. As Professor Davis 
has noted: 

The manner in which the 
Court in the Cement Institute 
opinion avoided the question 
whether the Commissioners' 
minds were "irrevocably closed" 
is very significant, for, as a 
practical matter, it makes proof 
of closed minds vir tual ly 
impossible. The Court said that 
the Commission's previous 
expression of its views about 
basing points "did not necessarily 
mean that the minds of its 
members were irrevocably closed 
on the subject of the respondents' 
basing point practices." 333 U.S. 
at 701. Enough to satisfy the 
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Court was the opportunity of j 
members ofthe cement industry j 
to present their evidence and 
argument that the basing point 
system was legal. Despite the j 
plausible allegation of closed 
minds, the Court did not require 
the Commissioners to show that 
they had open minds, and the 
members of the industry had no 
means ofproving that the minds 
were closed. 

Davis, supra, § 19:2, at 374 (emphasis 
in original). We read the Cement Insti- \ 
tuteca.se as stating that the FTC was not 
disqualified by its "legislative" fact-find- ! 
ing regarding use of the multiple basing ] 
point system, even though the legisla- j 
tive fact-finding may have involved facts : 
relating to the parties subject to the 
cease-and-desist order, at least in the . 
absence of evidence that the FTC had 
already committed itself with respect to 
the facts concerning those parties. 
(28) In the second opinion, UnitedStates 
v. Morgan, 313 U.S. 409 (1941), appel
lants contended that the Secretary of 
Agriculture should not have reconsid
ered the case after it was remanded by a 
prior decision of the United States Su
preme Court. At the time of that deci
sion the Secretary had written a letter to 
The New York 77w«critical of the Court, 
stating that the money at issue "right
fully belongs to the farmers." Davis, 
supra, at 375. The Court held that it was 
not necessary for the Secretary of Agri
culture to deny his bias: 

That he not merely held, but 
expressed, strong views on 
matters believed by him to have 
been in issue, did not unfit him 
for exercising his duty in 
subsequent proceedings ordered 
by this Court. As well might it be 
argued that the judges below, 
who had three times heard this 
case, had disqualifying 
convictions. In publicly 
criticizing this Court's opinion i 
the Secretary merely indulged in ! 
a practice familiar in the long j 
history of Anglo-American 
litigation, whereby unsuccessful | 

litigants and lawyers give vent to 
their disappointment in tavern 
or press. Cabinet officers charged 
by Congress with adjudicatory 
functions are not assumed to be 
flabby creatures any more than 
judges are. Both may have an 
underlying philosophy in 
approaching a specific case. But 
both are assumed to be men of 
conscience and intellectual 
discipline, capable of judging a 
particular controversy fairly on 
the basis of its own circum
stances. Nothing in this record 
disturbs such an assumption. 

Morgan, 313 U.S. at 421. SeeHortonville 
Joint Sch. Dist. No. 1 v. Hortonville 
Educ. Ass'n, 426 U.S. 482, 493 (1976); 
Davis, supra, at 375-76. 
!29| From the above, it is apparent that 
Gonzales was not disqualified for bias 
simply because he was nominated by union 
interests. Even i f he had previously ex
pressed support for aggressive unioniza
tion of the public sector, he would not 
be disqualified. Members of tribunals 
are entitled to hold views on policy, 
even strong views, and even views that 
are pertinent to the case before the tribu
nal. Reiddoes not hold to the contrary. 
130) We therefore turn to the City's al
legations of specific misconduct by 
Gonzales that it contends was unfair 
and demonstrated improper bias. As we 
understand the City, it is alleging that 
Gonzales's actions evidenced bias against 
the City, or at least its fire department 
management, and favoritism toward the 
Union. This would be type 4 bias in 
Professor Davis' summary. The City 
points to Gonzales's questioning of the 
Union representative "on matters [the 
representative) never raised and to mat
ters to which the fire fighters did not 
testify' to. This is before the City even 
ha[d] the opportunity to cross examine 
[the representative]." These matters in
cluded lunch breaks, coffee breaks, resi
dential breaks, non-working hours, the 
memo from the prior fire chief, etc. The 
City also points out that after the Union 
chose not to cross-examine the fire chief, 
Gonzales cross-examined the chief at 

length, including questions on topics 
not covered by the direct examination. 
131) We have reviewed the portions of 
the hearing transcript containing the 
questions and statements by Gonzales 
that allegedly reflect bias. We find no 
impropriety, not even a hint of impro
priety, in the questioning. Although a 
written transcript cannot capture a 
speaker's tone of voice and facial expres
sions, the questions were intelligent, 
respectful, phrased in a fair manner, and 
pertinent to issues to be decided at the 
hearing. The questions did not indicate 
any prejudgment by Gonzales or the 
board itself. Even Gonzales's question
ing of both the fire chief and the U nion 
representative regarding the possibility 
of compromise did not indicate what he 
thought the compromise should be. On 
the contrary, Gonzales volunteered that 
he had not made up his mind. 

(32) In a jury trial the trial judge must be 
careful not to ask questions in such a 
manner as to convey the judge's per
sonal view of the evidence or the merits 
of the case, see Rule 11-614(B) N M R A 
1996, but that would not be a concern 
with a hearing before the Local Board. 
There is no reason to forbid the board to 
consider evidence elicited by its own 
questions and limit it to evidence elic
ited by questioning by the parties. See 
Bernard Schwartz, Administrative Law 
§ 6.16, at 338 (3d ed. 1991); cf. State v. 
Sedillo, 76 N . M . 273, 275, 414 P.2d 
500, 501 (1966) (trial judge can ques
tion witness; judge is more than mere 
umpire). 

(33) In sum, we find no merit to the 
City's contention that it did not receive 
a fair hearing from Gonzales or the 
board as a whole. 

IV. CONCLUSION 
(34) We affirm the judgment ofthe dis
trict court. 
(35} I T IS SO ORDERED. 

HARRIS L HARTZ, Chief Judge 

WE CONCUR: 
L Y N N PICKARD, Judge 
BENNY E. FLORES, Judge 
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589 P.2d 198 
Fred M. REID, Petitioner-Appellant, 

v. 

NEW MEXICO BOARD OF EXAMIN
E R S IN OPTOMETRY, 

Respondent-Appellee. 

No. 11785. 

Supreme Court of New Mexico. 

Jan. 15, 1979. 

Following an administrative hearing, 
the Board of Examiners in Optometry ren
dered a decision revoking optometrist's 
license to practice. The District Court, 
Sante Fe County, Bruce E. Kaufman, D. J., 
affirmed and optometrist appealed. The 
Supreme Court, McManus, Senior Justice, 
held that failure of Board to disqualify 
member, who stated prior to disciplinary 
hearing that optometrist would soon be los
ing his license and who testified he could 
still render impartial decision, denied op
tometrist due process of law. 

Reversed and remanded. 

1. Constitutional Law <3= 287.2(5) 
Failure of Board of Examiners in Op

tometry to disqualify member, who stated 
prior to disciplinary hearing that optome
trist would soon be losing his license and 
who testified he could still render impartial 
decision, denied optometrist due process of 
law. Const, art. 2, § 18; U.S.C.A.Const. 
Amends. 5, 14. 

2. Constitutional Law ®= 251.5, 251.6 

The Fourteenth Amendment guaran
tees every citizen a right to procedural due 
process in state proceedings, i . e., a state 
cannot deprive any individual of personal or 
property rights except after a hearing be
fore a fair and impartial tribunal. U.S.C.A. 
Const. Amend. 14. 

3. Constitutional Law <s= 251.6 

At a minimum, a "fair and impartial 
tribunal" requires that the trier of fact be 
disinterested and free from any form of 
bias or predisposition regarding the out

come of the case. U.S.C.A.Const. Amends. 
5, 14. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

4. Physicians and Surgeons «=11 

In determining whether optometrist's 
license to practice was revoked by a "fair 
and impartial" Board of Examiners in Op
tometry, the inquiry was not whether the 
Board members were actually biased or 
prejudiced, but whether, in natural course 
of events, there was an indication of a 
possible temptation to an average man sit
ting as a judge to try the case with bias for 
or against any issue presented to him. 

5. Administrative Law and Procedure 
•3=309 

When • government agencies adjudicate 
or make binding determinations which di
rectly affect legal rights of individuals, i t is 
imperative that those agencies use proce
dures which have traditionally been associ
ated with the judicial process; the rigidity 
of the requirement that trier be impartial 
and unconcerned in result applies more 
strictly to an administrative adjudication 
where many of the customary safeguards 
affiliated with court proceedings have, in 
interest of expedition and a supposed ad
ministrative efficiency, been relaxed. 
Const, art. 2, § 18; U.S.C.A.Const. Amends. 

5, 14. 

6. Constitutional Law a=»287.2(5) 
Physicians and Surgeons <fe=ll 

Board of Examiners in Optometry 
could not rely on statute prohibiting dis
qualification of member when such disquali
fication would result in absence of quorum 
so as to justify its failure to disqualify 
member for bias in revocation of license 
hearing; such use of statute, which had 
effect of allowing an administrative hear
ing, punitive in nature, to be conducted by a 
patently prejudicial tribunal necessarily vio
lated due process provisions of State and 
Federal Constitutions. Const, art. 2, § 18; 
U.S.C.A.Const. Amends. 5, 14; 1978 Comp. 
§ 61-1-7. 
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Sommer, Lawler & Scheuer, Standley & 
Suzenski, Santa Fe, for petitioner-appel
lant. 

Toney Anaya, Atty. Gen., Mary Anne 
McCourt, Bruce Kohl, Asst. Attys. Gen., 
Santa Fe, for respondent-appellee. 

OPINION 

McMANUS, Senior Justice. 

Following an administrative hearing, the 
New Mexico Board of Examiners in Optom
etry rendered a decision revoking Dr. Fred 
M. Reid's license to practice. Reid appealed 
to the District Court of Santa Fe County. 
The district court affirmed the Board's deci
sion. Reid now appeals the decision of the 
district court. We reverse. 

Upon receipt of a complaint, the Board 
initiated disciplinary proceedings against 
Dr. Reid. The Board accused Reid of hav
ing made sexual advances to female pa
tients in violation of § 61-2-8(B), N.M.S.A. 
1978 [formerly § 67-l-7(B), N.M.S.A.1953 
(Repl.1974)] and Rule No. 4 of the New 
Mexico Board of Examiners in Optometry. 
Prior to the scheduled administrative hear
ing, Reid disqualified two of the five board 
members pursuant to § 61-1-7, N.M.S.A. 
1978 [formerly § 67-26-7, N.M.S.A.1953 
(Repl.1974)]. After the hearing com
menced, Reid moved to disqualify Dr. Carl 
Zimmerman on the basis of bias or pecuni
ary interest. Reid's motion was denied on 
the ground that there was no good cause 
for disqualification. Reid's motion to dis
qualify the entire Board for prejudice, bias, 
or pecuniary interest was also denied. Reid 
then moved to dismiss the proceedings be
cause they were brought under an inappli
cable statute and because they were 
brought under a statute and regulation 
which were unconstitutionally vague. The 
Board denied both of these motions. 

In his appeal to the district court, Reid 
objected to the Board's refusal to disqualify 
its members and to the Board's failure to 
dismiss the charges. Reid also argued that 
the Board's decision was arbitrary, capri
cious, and not supported by substantial evi
dence. The district court decided in favor 

BD. OF EXAMINERS 415 
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of the Board on all these issues. Reid raises 
essentially the same issues in his appeal to 
this Court. 

Reid's first contention is that the Board's 
failure to disqualify Dr. Zimmerman for 
bias denied him due process of law. Prior 
to the hearing, the Board heard testimony-
concerning Dr. Zimmerman's ability to hear 
the case. Carol Pederson, a former secre
tary to Dr. Reid, testified as to a conversa
tion she had with Dr. Zimmerman. Ms. 
Pederson testified that upon mentioning to 
Dr. Zimmerman that she was leaving Reid's 
employment, Dr. Zimmerman replied that 

. it didn't matter . . . be
cause Dr. Reid would be losing his license 
soon anyway, or wouldn't be practicing soon__ 
anywayj . ." On voir dire examina

tion, Dr. Zimmerman admitted making the 
statement. However, Dr. Zimmerman also 
"testified that he could render a fair and 
impartial decision. 

[1] Reid argues that Dr. Zimmerman's 
testimony clearly constitutes p ^ j ' ^ t r m f T 1 1 -
of the charges brought against him. Thus, 
the failure of the Board to disqualify Dr. 
Zimmerman plainly denied him due process 
of law under the Fif th and Fourteenth 
Amendments of the United States Constitu
tion and under Article I I , Section 18 of the 
New Mexico Constitution. The Board con
tends its action was proper because, al
though Dr. Zimmerman admitted to making 
a prejudicial statement, he also testified 
that he could render a fair and impartial 
decision. We agree with Dr. Reid. 

[2] "The Fourteenth Amendment guar
antees every citizen the right to procedural 
due process in state proceedings." Matter 
of Protest of Miller, 88 N.M. 492, 497, 542 
P.2d 1182, 1187 (Ct.App.1975, cert, denied, 
89 N.M. 5, 546 P.2d 70. In Miller, the Court 
of Appeals stated: 

By "procedural due process" we mean the 
following: 

Procedural due process, that is, the 
element of the due process provisions 
of the Fif th and Fourteenth Amend
ments which relates to the requisite 
characteristics of proceedings seeking 
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to effect a deprivation of life, liberty, 
or property, may be described as fol
lows: one whom it is sought to deprive 
of such rights must be informed of this 
fact (that is, he must be given notice of 
the proceedings against him); he must 
be given an opportunity to defend him
self (that is, a hearing); and the pro
ceedings looking toward the depriva
tion must be essentially fair. (Citation 
omitted.) 

(Emphasis added.) 
Id. at 497-98, 542 P.2d at 1187-88. In other 
words, a state cannot deprive any individual 
of personal or property rights except after 
a hearing before a fair and impartial tribu
nal. 

[3, 4] At a minimum, a fair and impar
tial tribunal requires that the trier of fact 

disinterestedjand free from anŷ  form of 
_bjas qr_rjr^dj^pasiJjoji_j^arding the out
come of the case. See Tumey v. Ohio, 273 
U.S. 510, 47 S.CT437, 71 L.Ed. 749 (1927); 
National Labor Relations Board v. Phelps, 
136 F.2d 562 (5th Cir. 1943). In addition, 
our system of justice requires that thejip^ 
J2?jB'aj3ce_of_cqnrX^ be present. 
See Wall v. American Optometric Associa
tion, Inc., 379 F.Supp. 175 (N.D.Ga.1974), 
aff 'd, 419 U.S. 888, 95 S.Ct. 166, 42 L.Ed.2d 
134 (1974). The inquiry is not whether the 
Board members are actually biased or prej
udiced, but whether, in the natural course 
of events, there is an JmttcaliQn_j>f a possi
ble tempJj^ionJo,axLay^^ 
a judge to try the case with bias for or 
Iga7nst~aliy~issue presented. to_ him• _ See 
generally OTbson v. Berryhil], 411 U.S. 564, 
93 S.Ct. 1689, 36 L.Ed.2d 488 (1974). 

[5] These principles apply to administra
tive proceedings as well as to trials. Matter 
of Protest of Miller, supra. When govern
ment ajgjmc[es_adjudicate or make binding 
determinations which directly affect the le
gal rights "of~TnuTvidualsr_it is imperative 
that tHoie - agencies use the procedures 
which have traditionally been associated 
with the judicial process. Hannah v. 
Larche, 363 U.S. 420, 80 S.Ct. 1502, 4 
L.Ed.2d 1307 (1960). The rigidity of the 
requirement that the trier be impartial and 

unconcerned in the result applies more 
strictly to an administrative adjudication 
where many of the customary safeguards 
affiliated with court proceedings have, in 
the interest of expedition and a supposed 
administrative efficiency, been relaxed. 
National Labor Relations Board, supra. 

In the case before us, Dr. Zimmerman 
admitted making a statement indicating his 
bias and prejudgment of the issues. Ac
cording to the principles outlined above, the 
Board's failure to disqualify Dr. Zimmer
man clearly violated Reid's constitutional 
right to procedural due process. 

[6] The Board argues that even i f the 
Court should find that Dr. Zimmerman was 
biased, § 61-1-7 does not allow for disquali
fication where exercise of this privilege 
would result in the absence of a quorum. 
We refuse to accept the Board's argument. 
Any utilization, of § 61-1-7 which has the 
effect of allowing an administrative hear
ing, punitive in nature, to be conducted by a 
patently prejudiced tribunal must necessari
ly violate the due process provisions of the 
Fi f th and Fourteenth Amendments of the 
United States Constitution and Article I I , 
Section 18 of the New Mexico Constitution. 

Therefore, we reverse the decision of the 
district court upholding the Board's refusal 
to disqualify Dr. Zimmerman. We remand 
the case to the Board so that Dr. Reid will 

- have the opportunity to present all his de-
•—fenses before a fair and impartial tribunal. 

" IT IS SO ORDERED. 

EASLEY and PAYNE, JJ., concur. 
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FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

PREMIER OIL & GAS, INC., 

Petitioner, 

vs. No. CV96-121-JWF 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO 

EXXON CORPORATION AND YATES PETROLEUM CORPORATION 

Respondents. 

ANSWER BRIEF 
OF THE OIL CONSERVATION COMMISSION 

OF THE STATE OF NEW MEXICO 

Comes now the Oil Conservation Commission of the State of New Mexico (OCC) by and 

through its attorneys of record and submits this Answer Brief in the above-entitled matter. 

Summary of Proceedings 

Exxon Corporation (EXXON) applied to the OCC for statutory unitization pursuant to the 

Statutory Unitization Act, Sections 70-7-1 through 70-7-21 NMSA 1978, of approximately 2118.78 

acres comprised of state, federal and fee lands to be known as the Avalon (Delaware) Unit Area 

(UNIT AREA) in Eddy County, New Mexico. Exxon also sought authority from the OCC, inter 

alia, to institute a waterflood project in a portion of the Unit Area. Pursuant to Section 70-2-12 

NMSA 1978, the Oil Conservation Division (DIVISION) held a hearing on the application on June 



29 and 30, 1995, at which Exxon, Premier Oil and Gas Corporation (PREMIER), and Yates 

Petroleum Corporation (YATES) appeared and were represented by counsel. The Division entered 

an order granting Exxon's request for statutory unitization and allowing Exxon, inter alia, to 

institute a waterflood project. The Division's order is attached hereto as Exhibit A. 

Premier appealed the Division order to the OCC pursuant to Section 70-2-13 NMSA 1978. 

The OCC held its de novo hearing on December 14, 1995, at which all parties appearing at the 

Division hearing appeared and were represented by counsel before the OCC. The OCC entered its 

order on March 12,1996, ordering the statutory unitization of the Unit Area and allowing, inter alia, 

Exxon to institute a waterflood project. (The OCC's order is attached to Premier's Petition for 

Review to the District Court as Exhibit 6.) Premier filed its Application for Rehearing (Premier's 

Exhibit 1) with the OCC on March 20, 1996. The OCC did not act on the Application, and it was 

therefore deemed denied pursuant to Section 70-2-25 NMSA 1978. 

ARGUMENT 

The OCC addresses fully only Points I and II of Premier's Petition. The OCC supports the 

arguments made by Exxon and Yates as to Points III through IX. As to those latter points, the 

findings of fact in the OCC's order are supported by substantial evidence, i.e., evidence that a 

reasonable mind might accept as adequate to support a conclusion. Rutter & Wilbanks Corp. v. 

Oil Conservation Comm'n, 87 N.M. 286, 532 P.2d 582 (1975); Fugere v. State, 120 N.M. 29, 897 

P.2d 216 (Ct. App. 1995). Additionally, the OCC's order is in accordance with applicable law. The 

case law in New Mexico illustrates that the courts of the state give great deference to the OCC's 

decisions on the issues of fact which necessarily involve a great deal of expertise in the areas of 

petroleum engineering and geology. As the Supreme Court stated in Fasken v. Oil Conservation 
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Comm'n, 87 N.M. 292,293, 532 P.2d 588, 589 (1975), in reference to counsels' arguments in that 

case: "The difficulty with them [the arguments to the court] is that they emanate from the lips and 

pens of counsel and are not bolstered by the expertise of the [Oil Conservation] Commission to 

which we give special weight and credence." 

Point I 
COMMISSIONER BAILEY WAS NOT DISQUALIFIED 

FROM PARTICIPATING IN THE CASE BEFORE THE OCC 

A. Conflict of Interest 

Commissioner Bailey is the designee of the Commissioner of Public Lands (STATE LAND 

OFFICE) on the OCC; such designee is required by statute to have expertise in the area of oil and 

>• 
gas production. Section 70-2-4 NMSA 1978 states, in part: "The designees of the commissioner 

of public lands and the secretary of energy, minerals and natural resources shall be persons who have 

expertiseJrLthe--regulation of petroleum productionJby virtue of education or tanning.'] The duties 

and responsibilities of the State Land Office and those of the OCC are distinct. The State Land 

Office is the trustee of state lands. N.M. Const., art. XIII. The OCC has as its principal duties the 

prevention of waste and the protection of correlative rights in the production of oil and gas. Simms 

v. Mechem, 72 N.M. 186, 382 P.2d 183 (1963). Even so, there is a specific statute, Section 19-10-

48 NMSA 1978, that addresses the interplay between the powers of the OCC and the powers of the 

State Land Office stating: "Nothing herein [19-10-45 to 19-10-48 NMSA 1978] contained shall be 

held to modify in any manner the power of the oil conservation commission under laws now existing 

or hereafter enacted with respect to the proration, and conservation of oil or gas and the prevention 

of waste, nor as limiting in any manner the power and the authority of the commissioner of public 
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lands now existing or hereafter vested in him." 

The State Land Office leases certain state lands to private entities for oil and gas production 

in accord with the state statutory scheme. See Sections 19-10-1 through 19-10-70 NMSA 1978. 

development or operation of oil and gas pools between state lessees and others; additionally, the 

State Land Office has adopted rules as to how a state lands lessee can obtain the approval of the State 

Land Office as to these cooperative agreements as well as the effect on state lands leases when 

forced pooling is ordered by the Oil Conservation Division. See Commissioner of Public Lands 

Rules 1.044 through 1.052, attached hereto as Exhibit B. Section 19-1-2.1 NMSA 1978 and Rule 

1.046 require the State Land Office to keep the geological and engineering data supplied by the 

in this process. The issue before the State Land Office, referred to in Premier's Application for 

Rehearing, was limited to Exxon's desire to obtain the approval of the State Land Office to include 

certain state lands leased to Exxon in a cooperative agreement for the development and operation 

of oil and gas pools with others. 1 

The issues before the OCC, however, were Exxon's request for a statutory unitization order 

'There is a difference between the terms "pooling" and "unitization" even though they are 
at times used interchangeably. "Pooling" is the bringing together of small tracts for the granting 
of a drilling permit under applicable spacing rules; it is important for the prevention of drilling 
unnecessary and uneconomical wells. "Unitization" is the joint operation of all or some portion 
of a producing reservoir. Unitization is important where there is separate ownership in a 
common producing pool which requires the operator to engage in cycling pressure maintenance, 
or secondary recovery operations and to explore for minerals at considerable depths. T. Brown 
and S. Miller, Layman's Guide to Oil & Gas 132 (1985). 

Section^ 19-10-45 through 19-10-47 NMSA 1978 address cooperative agreements for the 

applicant confidential for a certain period of time. 
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as to approximately 2118.78 acres that included state trust land, federal land and land owned by 

private entities. Also, Exxon sought approval from the OCC to: 1) institute a waterflood project in 

part of the proposed unit; 2) qualify the waterflood project for the recovered oil tax rate; and 3) drill 

18 new producing wells at unorthodox locations. These issues differ greatly from that issue before 

the State Land Office, even though some of the proposed unit included state trust lands. 

In the third paragraph on page 9 of its Application for Rehearing, Premier states: "By her 

[Commissioner Bailey's] actions, the SLO [the State Land Offic^fagreed to include th^ State Oil 

& Gas lease which it has leased to Premier and which Premier objects to being included in the unit." 

This statement is incorrect so far as the State Land Office's power granted by Sections 19-10-45 

through 19-10-47 NMSA 1978 vis a vis Premier's state oil and gas leases. Commissioner Bailey, 

as an employee of the State Land Office, did not have the power to include the Premier lease without 

Us permission as to any cooperative agreement on unit production; this can only be done by the 

OCC pursuant to the Statutory Unitization Act. (The SLO, as_ajoyjrity owner pursuant to Section 

70-7-8 NMSA 1978, did approve Exxon's proposed unitization as to state trust lands in the Unit 

Area, including Premier's state oil and gas leases in the Unit Area.) 

It is not unusual in state administrative matters for a decision maker in an administrative 

hearing to have prior involvement in some or all aspects of an issue. For instance, the Secretary of 

the Environment Department or his designee is a member of the state mining commission. See 

Section 69-36-6 NMSA 1978. Applicants for new mine permits must obtain from the Secretary of 

the Environment Department a written determination that the permitted activities will be expected 

to achieve environmental standards. The Secretary's written determination must be obtained by the 

applicant prior to the issuance of a new mine permit by the Mining and Minerals Division. See 
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Section 69-3o-7(P)(2) NMSA 1978. However, if there is an appeal of the Mining and Minerals 

Division Director's order either to issue or not issue a new mine permit, then the appeal is heard by 

the Mining Commission of which the Environment Department Secretary is a member. See Section 

69-36-15 NMSA 1978. 

The officials and employees of the state are making decisions in the interest of the state, not 

for any pecuniary individual gain. In her capacity as an employee of the State Land Office, 

Commissioner Bailey has to comply with the statutes and rules that circumscribe her duties in that 

employment. Tn her capacity as the designee of theState Land Office on the OCC, Commissioner 

Bailey is subject to a different set of statutes and rules. In acting in_gnadju^icatory capacity on the 

OCC, Commissioner Bailey addresses different issues and considersdifferent evidence from that 

of an employee of the State Land Office. The fact that one individual holds both of these positions 

does not create a conflict that in any manner prejudiced Premier's interests. The hearing before OCC 

conformed with the principles of due process set forth in Santa Fe Exploration Co. v. Oil 

Conservation Comm'n, 114 N.M. 103, 835 P.2d 819 (1992). 

B. Bias and Prejudgment 

In its Application for Rehearing, Premier cites correctly Santa Fe Exploration Co. v. Oil 

Conservation Comm'n., 114 N.M. 103, 835 P.2d 819 (1992) as the setting forth the minimum due 

process requirements that must be afforded parties before administrative adjudicatory bodies such 

as the OCC. In turn, Santa Fe Exploration Co. at page 109 cites Reid v. New Mexico Bd. of 

Examiners in Optometry, 92 N.M. 414, 589 P.2d 198 (1979) as an example in which the Supreme 

Court found that the statements of the trier of fact were biased and indicated a predisposition 

regarding the outcome of the case. 
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The facts in Reid involved a licensing hearing before the Board of Examiners of Optometry 

(Board) in which one of the Board's licensees was accused of wrongdoing. The Board, after 

conducting an administrative adjudicatory hearing, had the authority to revoke the licensee's license. 

The licensee sought to disqualify one ofthe Board members based on prior statements the Board 

member had made to the effect that the licensee would lose his license after the hearing. The license 

was, in fact, revoked, and the licensee appealed to the Court. The Supreme Court found that the 

Board member's statement indicated prejudgment, and the Board's failure to disqualify the member 

from participating in that hearing violated the licensee's right to due process. 

As with the Santa Fe Exploration Co. case, the facts in this case are distinguishable . 

Premier has not alleged any kind of statement or other action by Commissioner Bailey that remotely 

approaches the prejudice and bias exhibited by the Reid Board member. As in Santa Fe 

Exploration Co., no member of the OCC, including Commissioner Bailey, expressed any opinion 

regarding the outcome of the case prior to the hearing. 

Point II 

THE STATUTORY UNITIZATION ACT IS CONSTITUTIONAL 

Point II of Premier's Petition was not presented to the OCC in Premier's Application for 

Rehearing; consequently, this question cannot be reviewed on appeal. Section 70-2-25 NMSA 1978 

states, in part, "...provided, however, that the questions reviewed on appeal [to the district court] 

shall be only questions presented to the commission [OCC] by the application for rehearing." Point 

II of the Petition maintains that the Statutory Unitization Act, Sections 70-7-1 through 70-7-21 

NMSA 1978, is unconstitutional. However, Premier's Application for Rehearing to the OCC 
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contains no such claim. In fact, Point VIII on page 12 of the Application for Rehearing complains 

that the OCC violated correlative rights by failing to comply with the Statutory Unitization Act. 

But even had Premier raised the issue of the constitutionality of the Statutory Unitization Act 

(Act) to the OCC, there is no question as to the constitutionality of this Act adopted more than 20 

years ago. Laws 1975, ch. 293. Except for Texas', every major oil and gas producing state has a 

compulsory unitization statute,2 including Alabama, Alaska, Arizona, Arkansas, California, 

Colorado, Florida, Georgia, Illinois, Indiana, Kansas, Kentucky, Louisiana, Michigan, Mississippi, 

Montana, Nebraska, Nevada, New Mexico, New York, North Dakota, Ohio, Oklahoma, Oregon, 

South Carolina, South Dakota, Tennessee, Utah, Vermont, Washington, West Virginia and 

Wyoming. 

In 1945 Oklahoma passed the first comprehensive statutory provision for compulsory 

unitization act. This act faced a variety of constitutional challenges including substantive due 

process taking and equal protection arguments in Palmer Oil Corp. v. Phillips Petroleum Co., 231 

P.2d 997 (Okla. 1951), appeal dismissed, 343 U.S. 390 (1952). In a more recent case the Arkansas 

state supreme court summarily rejected a takings clause challenge to a compulsory unitization order 

issued by the state conservation commission. Williams v. Arkansas Oil & Gas Comm'n., 817 

S.W.2d 863, (Ark. 1991)The Statutory Unitization Act is an important tool in conservation of the 

state's natural resources, and the courts have recognized the significant state interest outweighs the 

'Apparently Texas law provides that the parties can voluntarily agree to unitization, or 
the Texas Railroad Commission can determine to order the wells shut-in. Vernon's Tex. Nat. 
Res. Code Sections 85.046, 933-933.7. 

2B. Kramer & P. Martin, The Law of Pooling and Unitization, Vol 1. Section 18.01 
(Third Edition 1996). 
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individual's private property interest. 

CONCLUSION 

There is no evidence in the record that Commissioner Bailey should have been disqualified 

from participating in the OCC hearing. Premier was afforded its due process rights in the 

administrative adjudicatory hearing. The Statutory Unitization Act is constitutional. 

There is sufficient evidence in the record to support the findings of the OCC, and the OCC's order 

is not arbitrary, capricious or contrary to law. 

The OCC's order should be affirmed by this court. 

Respectfully submitted, 

Marilyn S. Hebert 
Rand L. Carroll 
Special Assistant Attorneys General 
Attorneys for the Oil Conservation 
Commission 
2040 South Pacheco 
Santa Fe, New Mexico 
(505) 827-1364 

Certificate of Service 

I hereby certify that a true and correct copy of the foregoing Answer Brief was mailed to opposing 
counsel of record this 15th day of January 1997. 
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STATE OF NEW MEXICO 
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
DIVISION FOR THE PURPOSE OF 
CONSIDERING: 

APPLICATION OF EXXON CORPORATION CASE No. 11297 
FOR A WATERFLOOD PROJECT, 
QUALIFICATION FOR THE RECOVERED 
OIL TAX RATE PURSUANT TO THE 
"NEW MEXICO ENHANCED OIL 
RECOVERY ACT" FOR SAID PROJECT, 
AND FOR 18 NON-STANDARD OIL WELL 
LOCATIONS, EDDY COUNTY, NEW MEXICO. 

APPLICATION OF EXXON CORPORATION CASE No. 11298 
FOR STATUTORY UNITIZATION, EDDY 
COUNTY, NEW MEXICO. 

Order No. R-10460 

ORDER OF THE DIVISION 

BY THE DIVISION: 

This cause came on for hearing at 8:15 a.m. on June 29, 1995, in Hobbs, New 
Mexico, before Examiner Michael E. Stogner. 

NO\8* onftrif 18th day of September, 1995 the Division Director, having 
considered the testimony, the record and the recommendations of the Examiner, and being 
fully adviŝ j&ih the premises, 

FTMDS THAT: 

(1) Due public notice having been given as required by law, the Division has 
jurisdiction of this cause and the subject matter thereof. 

(2) The applicant in Case No. 11298, Exxon Corporation ("Exxon"), seeks the 
statutory unitization, pursuant to the "Statutory Unitization Act", Sections 70-7-1 through 
70-7-21, NMSA (1978), for the purpose of establishing both a secondary recovery and 
tertiary recovery project, of all mineral interests in the designated and Undesignated 
Avalon-Delaware Pool comprising 2140.14 acres, more or less, of State, Federal, and fee 
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lands in Eddy County, New Mexico, said unit to henceforth be known as the Avalon 
(Delaware) Unit Area; the applicant further seeks approval of the "Unit Agreement" and 
"Unit Operating Agreement", which were submitted at the time of the hearing in evidence 
as applicant's Exhibit Nos. 2 and 3. 

(3) In Case No. 11297, Exxon seeks authority: 

(a) to institute a waterflood project in its proposed 
Avalon (Delaware) Unit Area by the injection of water into 
the designated and Undesignated Avalon-Delaware Pool by 
the injection of water through 18 new wells to be drilled as 
injection wells and one well to be converted from a 
producing oil well to an injection well; 

(b) to qualify this project for the recovered oil tax rate 
pursuant to the "New Mexico Enhanced Oil Recovery Act" 
(Laws 1992, Chapter 38, Sections 1 through 5); and 

(c) to drill 18 new producing wells throughout the 
project area at locations considered to be unorthodox. 

(4) The applicant proposes that said unit comprise the following described area 
in Eddy County, New Mexico: 

TOWNSHIP 20 SOUTH. RANGE 27 EAST. NMPM 
Section 25: E/2 E/2 
Section 36: E/2 E/2 

TOWNSHIP 20 SOUTH. RANGE 28 EAST. NMPM 
Section 29: SW/4 SW/4 

Section 30: Lots 1 through 4, SW/4 NE/4, E/2 W/2, and SE/4 
Section 31: All 
Section 32: SW/4 NE/4, W/2, and W/2 SE/4 

TOWNSHIP 21 SOUTH. RANGE 27 EAST. NMPM 
Section 4: Lot 4 
Section 5: Lots 1 and 2 
Section 6: Lots 1 and 2 



Case Nos. 11297 and 11298 
Order No. R-10460 
Page 3 

(5) The horizontal confines of said unit are within the governing limits, as 
specified by Division General Rule 104.A(2), ofthe Avalon-Delaware Pool with a large 
part of the proposed area having been reasonably defined by development 

(6) The vertical limits or "unitized formation" of said unitized area is that 
interval described as the Delaware Mountain Group, extending from 100 feet above the 
base of the Goat Seep Reef to the top of the Bone Spring formation and including, but 
not limited to, the Cherry Canyon and Brushy Canyon formations, as identified by the 
Compensated Neutron/Lithodensity/Gamma Ray Log dated September 14,1990 run *n the 
Exxon Corporation Ya^s "C" Federal Well No. 36, located 1305 feet from the North and 
East lines (Unit A) of Section 31, Township 20 South, Range 28 East, NMPM, Eddy 
County, New Mexico, with the top of the unitized interval being found in said well at a 
depth of 2,378 feet below the surface (869 feet above sea level) and the base of the 
unitized interval being found at a depth of 4,880 feet below the surface (1,633 feet below 
sea level), or stratigraphic equivalents thereof. 

(7) The proposed Unit Area contains twelve separate tracts of land, the 
working interests in which are owned by forty-eight different interest owners. Exxon 
operates five of the twelve tracts, five tracts are operated by Yates Petroleum Corporation 
("Yates"), one tract is operated by Premier Oil & Gas, Inc. ("Premier"), and one tract is 
operated by MWJ Producing Company. There are twenty-four royalty and overriding 
royalty interest owners in the proposed Unit Area. 

(8) At the time of the hearing, the owners of approximately 97.5% of the 
working interest, and the owners of over 95% of the royalty and overriding royalty 
interest, had voluntarily joined in the proposed unitization. The 95% royalty owner 
approval includes federal lands owned by the United States. The U.S. Bureau of Land 
Management has indicated its preliminary approval by designating the unit as logical for 
conducting secondary recovery operations, and the New Mexico Commissioner of Public 
Lands, acting on behalf of the state's trust lands, has preliminarily approved the proposed 
unitization. 

(9) The applicant has conducted negotiations with interest owners within the 
proposed unit area for over four years. Therefore, the applicant has made a good faith 
effort to secure voluntary unitization within the above-described Unit Area. 

(10) All interested parties who have not agreed to unitization were notified of 
the hearing by applicant At the hearing in this matter, Yates entered its appearance and 
presented evidence in support of the application. Unit Petroleum Company and MWJ 
Producing Company, working interest owners, made statements in support of the 
application. 
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(11) Premier, the operator and sole working interest owner of Tract No. 6, 
which comprises the E/2 E/2 of Section 25, Township 20 South, Range 27 East, NMPM, 
Eddy County, New Mexico, and represents 7.6% of the proposed unit acreage, appeared 
at the hearing and presented evidence in opposition to the inclusion of Tract 6 within the 
Unit Area. 

(12) Exxon, the largest working interest owner in the proposed Unit Area with 
80 percent of the current production, prepared a "Report of the Technical Committee for 
the Working Interest Owners", which was submitted at the time of the hearing in evidence 
as applicant's Exhibit No. 10, Volumes I ana II. 

(13) The applicant proposes to institute a waterflood project at an expected cost 
of 514,400,000.00 for the secondary recovery of oil and associated gas, condensate, and 
all associated liqueflable hydrocarbons within and to be produced from the proposed Unit 
Area (being the subject of Division Case No. 11,297). The estimated reserves recoverable 
from the waterflood project are 8.2 million barrels of oil. 

(14) Said Unit Area also has potential as a tertiary (C02 injection) project. 
Evidence presented at the hearing by the applicant and proponents of this case shows that: 

(a) the estimated recoverable tertiary reserves are 39.9 million barrels 
of oil; 

(b) if such a C0 2 flood is instituted in the proposed Unit Area, it will 
likely be the first C0 2 project in the area and could facilitate other 
C0 2. floods; 

(c) the waterflood project will provide additional data which may 
justify additional secondary recovery waterflood projects in other 
Delaware pools in the general area; 

(d) institution of the C0 2 flood depends upon waterflood performance, 
results of future C0 2 injectivity tests, and perception of future oil 
prices. A minimum of 3 years of water injection would be 
required to repressure the reservoir prior to commencing a COz 

injection program; and 

(e) the participation formula presented is single phase whereby 
rernaining primary oil is weighted by 25%, secondary oil and 
workover potential is weighted by 50% and tertiary oil is weighted 
by 25%, which results in Exxon receiving 73.920333% of Unit 
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production, Yates receiving 4.149893% of Unit production and 
Premier receiving 1.019231% of Unit production. 

(15) Additional testimony was presented by Exxon for approval of said Unit 
Area because: 

(a) the waterflood project area includes approximately 1100 acres in 
the center of the Unit Area. The outer or "fringe" tracts were 
included in the Unit Area based upon their C0 2 flood potential. 
The "fringe" tracts having little or no primary or secondary 
production potential will however participate in production from 
inception of the Unit; 

(b) the "Technical Report" and the Unit Agreement attribute no 
remaining primary or waterflood reserves to Tract 6, operated by 
Premier, 

(c) Premier will own 1% of the Avalon (Delaware) Unit despite the 
fact that Premier's Tract 6 has produced only 0.1% of the 
cumulative oil to date; 

(d) in addition, Premier is likely to receive positive cash flow from the 
first day of unit operations because of investment adjustments; 

(e) it would be difficult, if Tract 6 were deleted from the Unit, to 
waterflood or C0 2 flood Tract 6 separately from the Unit. 
Furthermore, if Tract 6 is not part of the Unit, production of C0 2-
laden gas from Tract 6 would present operational difficulties; and 

(f) deleting Tract 6 from the Unit Area would require additional 
negotiations among working interest owners, revision of Unit 
documents, and other delays. It was further indicated that if Tract 
6 is deleted, unitization may never occur. 

(16) Premier presented evidence in opposition to the formation of said Unit and 
contends that Tract 6 should be excluded because: 

(a) the proposed waterflooding portion of this project is the reason for 
the Unit, while the tertiary recovery portion, or C0 2 injection, has 
only some probability of happening or not happening; 
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(b) under the Exxon analysis the inclusion of the Premier's Tract 6 is 
not necessary in order to effectively carry on the waterflood portion 
of this project and that it is premature to include Tract 6 for 
tertiary recovery; 

(c) under the Exxon analysis there is no increase in 
ultimate recovery of secondary oil from the Unit by 
including Tract 6; 

(d) the Exxon analysis of the C0 2 potential is speculative and has not 
been the subject of any scientific study to determine its feasibility 
and therefore any forecasted increase in ultimate recovery of 
tertiary oil from the unit by including Tract 6 is speculative; 

(e) Exxon proposes to include Tract 6 only as a "protection buffer" and 
assigns no "contributing value" for secondary oil recovery; and 

(f) Premier, as owner of all of said Section 25, is not receiving any 
"contributing value" for primary or secondary oil and does not 
desire to divide its property for the formation of said Unit. 

(17) Based upon the foregoing, the inclusion of Tract 6 in the proposed 
unitization is in the best interest of conservation in that it is deemed necessary, as well 
as fair and reasonable, to effectively carry out tertiary recovery operations. The exclusion 
of Tract 6 would result in waste and could serve to inhibit C0 2 development not only of 
this project but others in the area. Further, such unitization as requested and the adoption 
of Exxon's proposed secondary and tertiary plans for this Unit Area will serve to benefit 
the working interest and royalty interest owners of the oil and gas rights in the Oelaware 
formation. 

(18) The proposed unitized method of operation as applied to the Avalon 
(Delaware) Unit is feasible and will result with reasonable probability in the increased 
recovery of substantially more oil and gas from the unitized portion of the Avalon-
Delaware Pool than would otherwise be recovered without unitization. 

(19) The estimated additional costs of such operations will not exceed the 
estimated value of the additional oil so recovered plus a reasonable profit. 

(20) The applicant's Exhibit Nos. 2 and 3 in this case, being the Unit Agreement 
and the Unit Operating Agreement, should be incorporated by reference into this order. 
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(21) The unitized management, operation and further development ofthe Avalon 
(Delaware) Unit Area, as proposed, is reasonably necessary to effectively increase the 
ultimate recovery of oil and gas from the unitized portion of the Avalon-Delaware Pool. 

(22) The Avalon (Delaware) Unit Agreement and the Avalon (Delaware) Unit 
Operating Agreement provide for unitization and unit operation of the Avalon (Delaware) 
Unit Area upon terms and conditions that are fair, reasonable and equitable, and include: 

(a) a participation formula which will result in fair, reasonable and 
equitable allocation to the separately owned tracts of the Unit Area 
of all oil and gas that is produced from the Unit Area and which 
is saved, being the production that is (i) not used in the conduct of 
unit operations, or (ii) unavoidably lost; 

(b) a provision for the credits and charges to be made in the 
adjustment among the owners in the Unit Area for their respective 
investments in wells, tanks, pumps, machinery, materials and 
equipment contributed to the unit operators; 

(c) a provision governing how the costs of unit operations including 
capital investments shall be determined and charged to the 
separately-owned tracts and how said costs shall be paid, including 
a provision providing when, how and by whom such costs shall be 
charged to each owner, or the interest of such owner, and how his 
interest may be sold and the proceeds applied to the payment of his 
costs; 

(d) a provision for carrying any working interest owner on a limited or 
carried basis payable out of production, upon terms and conditions 
which are just and reasonable, and which allow an appropriate 
charge for interest for such service payable out of production, upon 
such terms and conditions determined by the Division to be just 
and reasonable; 

(e) a provision designating the Unit Operator and providing for 
supervision and conduct of the unit operations, including the 
selection, removal and substitution of an operator from among the 
working interest owners to conduct the unit operations; 
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(0 a provision for a voting procedure for decisions on matters to be 
decided by the working interest owners in respect to which each 
working interest owner shall have a voting interest equal to his unit 
participation; and 

(g) a provision specifying the time when the unit operation shall 
commence and the manner in which, and the circumstances under 
which, the operations shall terminate and for the settlement of 
accounts upon such termination. 

(23) The statutory unitization of the Avalon (Delaware) Unit Area is in 
conformity with the above findings, and will prevent waste and protect correlative rights 
of all interest owners within the proposed Unit Area, and should therefore be approved 
as requested by Exxon. 

(24) The proposed Avalon (Delaware) Unit Area contains undeveloped acreage 
and acreage that will not be part of the initial waterflood project Therefore, in 
compliance with Division General Rule 701.G(3), the initial waterflood project area, for 
allowable and tax credit purposes, should be reduced to include the following described 
1088.50 acres in Eddy County, New Mexico: 

TOWNSHIP 20 SOUTH. RANGE 28 EAST. NMPM 
Section 30: Lots 1 through 4, SE/4 NW/4, E/2 SW/4, and S/2 SE/4 
Section 31: Lots 1 through 3, NE/4, E/2 NW/4, NE/4 SW/4, N/2 

SE/4, and SE/4 SE/4 
Section 32: W/2 NW/4, N/2 SW/4, and SW/4 SW/4. 

(25) Exhibit "A", attached hereto and made a part hereof, lists the 19 proposed 
injection wells (18 of which are to be new drills and one is to be a conversion) for the 
initial waterflood project It is the applicant's intent to drill the 18 new wells and initially 
complete them first as oil producing wells and eventually convert them to water injectors. 
Approval of the unorthodox locations is necessary for "start-up" of said waterflood 
project 

(26) The waterflood pattern to be utilized initially is to be a 40-acre inverted 
fivespot comprising the 19 aforementioned water injection wells and 27 producing wells. 

(27) The present Delaware oil producing wells within the subject project area 
and interval are in an advanced state of depletion and should therefore be properly 
classified as "stripper wells". 
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(28) The operator of the proposed Avalon (Delaware) Unit Waterflood Project 
should take all steps necessary to ensure that the injected water enters and remains 
confined to only the proposed injection interval and is not permitted to escape from that 
interval and migrate into other formations, producing intervals, pools, or onto the surface 
from injection, production, or plugged and abandoned wells. 

(29) The injection of water into the proposed injection wells should be 
accomplished through 2-3/8 inch plastic-coated tubing installed in a seal bore assembly 
set within 100 feet of the uppermost injection perforation. The casing-tubing annulus 
should be filled with an inert fluid and a gauge or approved leak-detection device should 
be attached to the annulus in order to determine leakage in the casing, tubing or seal bore 
assembly. 

(30) Prior to commencing injection operations into the proposed injection wells, 
the casing in each well should be pressure tested throughout the interval from the surface 
down to the proposed seal bore assembly setting depth to assure the integrity of such 
casing. 

(31) The injection wells or pressurization system for each well should be so 
equipped as to limit injection pressure at the wellhead to no more than 490 psi; however, 
the Division Director should have the authority to administratively authorize a pressure 
increase upon a showing by the operator that such higher pressure will not result in the 
fracturing of the injection formation or coriflning strata. 

(32) The operator should give advance notification to the supervisor of the 
Artesia District Office of the Division ofthe date and time of the installation of injection 
equipment and of the mechanical integrity pressure-tests in order that the same may be 
witnessed. 

(33) The proposed waterflood project should be approved and the project should 
be governed by the provisions of Rule Nos. 701 through 708 of the Oil Conservation 
Division Rules and Regulations. 

(34) The applicant further requests that the subject waterflood project be 
approved by the Division as a qualified Enhanced Oil Recovery Project ("EOR") pursuant 
to the "Enhanced Oil Recovery Act" (Laws 1992, Chapter 38, Sections 1 through 5). 

(35) The evidence presented indicates that the subject waterflood project meets 
all the criteria for approval. 
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(36) The approved "project area" should initially comprise that area described 
in Finding Paragraph No. (24) above. 

(37) To be eligible for the EOR credit, prior to commencing injection operations 
the operator must request from the Division a Certificate of Qualification, which 
Certificate will specify the proposed project area as described above. 

(38) At such time as a positive production response occurs and within five years 
from the date of the Certificate of Qualification, the operator must apply to the Division 
for certification of a positive production response, which application shall identify the area 
actually benefitting from enhanced recovery operations, and identifying the specific wells 
which the operator believes are eligible for the credit The Division may review the 
application administrativeiy or set it for hearing. Based upon evidence presented, the 
Division will certify to the Department of Taxation and Revenue those lands and wells 
which are eligible for the credit 

(39) The injection authority granted herein for the proposed injection wells 
should terminate one year after the effective date of this order if the operator has not 
commenced injection operations into the subject wells, provided however, the Division, 
upon written request by the operator, may grant an extension thereof for good cause 
shown. 

IT IS THEREFORE ORDERED THAT: 

(1) The application of Exxon Corporation ("Exxon") in Case No, 11,298 for 
the Avalon (Delaware) Unit, covering 2,118.78 acres, more or less, of State, Federal, and 
fee lands in the designated and Undesignated Avalon-Delaware Pool, Eddy County, New 
Mexico is hereby approved for statutory unitization, for the purpose of establishing both 
a secondary recovery and tertiary recovery project pursuant to the "Statutory Unitization 
Act", Sections 70-7-1 through 70-7-21, NMSA (1978). 

(2) The Avalon (Delaware) Unit Agreement and the Avalon (Delaware) Unit 
Operating Agreement, which were submitted to the Division at the time ofthe hearing as 
Exhibits 2 and 3, respectively, are hereby incorporated by reference into this order. 

(3) The lands herein designated the Avalon (Delaware) Unit Area shall 
comprise the following described acreage in Eddy County, New Mexico: 

TOWNSHIP 20 SOUTH. RANGE 27 EAST. NMPM 
Section 25: E/2 E/2 
Section 36: E/2 E/2 
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TOWNSHIP 20 SOUTH. RANGE 28 EAST. NMPM 
Section 29: SW/4 SW/4 
Section 30: SW/4 NE/4, NW/4, and S/2 
Section 31: All 
Section 32: SW/4 NE/4, W/2, and W/2 SE/4 

TOWNSHIP 21 SOUTH. RANGE 27 FAST. NMPM 
Section 4: Lot 4 
Section 5: Lots 1 and 2 
Section 6: Lots 1 ana 2 

(4) The vertical limits or "unitized formation" of said unitized area shall 
include that interval described as the Delaware Mountain Group, extending from 100 feet 
above the base of the Goat Seep Reef to the top of the Bone Spring formation and 
including, but not limited to, the Cherry Canyon and Brushy Canyon formations, as 
identified by the Compensated Neutron/Lithodensity/Gamma Ray Log dated September 
14, 1990 run in the Exxon Corporation Yates "C" Federal WeU No. 36, located 1305 feet 
from the North and East lines (Unit A) of Section 31, Township 20 South, Range 28 East, 
NMPM, Eddy County, New Mexico, with the top of the unitized interval being found in 
said well at a depth of 2,378 feet below the surface (869 feet above sea level) and the 
base of the unitized interval being found at a depth of4,880 feet below the surface (1,633 
feet below sea level), or stratigraphic equivalents thereof. 

(5) Since the persons owning the required statutory minimum percentage of 
interest in the Unit Area have approved, ratified, or indicated their prelirninary approval 
of the Unit Agreement and the Unit Operating Agreement, the interests of all persons 
within the Unit Area are hereby unitized whether or not such persons have approved the 
Unit Agreement or the Unit Operating Agreement in writing. 

(6) The applicant as Unit operator shall notify in writing the Division Director 
of any removal or substitution of said Unit operator by any other working interest owner 
within the Unit Area. 

IT IS FURTHER ORDERED THAT: 

(7) Exxon is hereby authorized to institute a waterflood project in its Avalon 
(Delaware) Unit Area by the injection of water into the designated and Undesignated 
Avalon-Delaware Pool, as found in that stratigraphic interval between 2378 feet to 4880 
feet as identified by the Compensated Neutron/Lithodensity/Gamma Ray Log dated 
September 14,1990 run in the Exxon Corporation Yates "C" Federal Well No. 36, located 
1305 feet from the North and East lines (Unit A) of Section 31, Township 20 South, 
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Range 28 East, NMPM, Eddy County, New Mexico, through nineteen certain wells as 
further described in Exhibit "A" attached hereto and made a part hereof. 

(8) In compliance with Division General Rule 701.G(3), the initial waterflood 
project area, for allowable and tax credit purposes, shall comprise only the following 
described 1088.50 acres in Eddy County, New Mexico: 

TOWNSHIP 20 SOUTH. RANGE 28 EAST. NMPM 
Section 30: Lots I through 4, SE/4 NW/4, E/2 SW/4. and S/2 SE/4 
Section 31: Lots 1 through 3, NE/4, E/2 NW/4, NE/4 SW/4, N/2 

SE/4, and SE/4 SE/4 
Section 32: W/2 NW/4, N/2 SW/4, and SW/4 SW/4. 

(9) The applicant must take all steps necessary to ensure that the injected water 
only enters and remains confined to the proposed injection interval and is not permitted 
to escape to other formations or onto the surface from injection, production, or plugged 
and abandoned wells. 

IT IS FURTHER ORDERED THAT: 

(10) Injection shall be accomplished through 2-3/8 inch plastic-coated tubing 
installed in a seal bore assembly set approximately within 100 feet of the uppermost 
injection perforation; the casing-tubing annulus in each well shall be filled with an inert 
fluid and equipped with an approved pressure gauge or attention-attracting leak detection 
device. 

(11) The 19 water injection wells or pressurization system shall be initially 
equipped with a pressure control device or acceptable substitute which will limit the 
surface injection pressure to no more than 490 psi. 

(12) The Division Director shall have the authority to administratively authorize 
a pressure limitation in excess of the 490 psi herein authorized upon a showing by the 
operator that such higher pressure will not result in the fracturing of the injection 
formation or confining strata. 

(13) Prior to commencing injection operations, the casing in each injection well 
shall be pressure-tested throughout the interval from the surface down to the proposed 
seal bore assembly setting depth, to assure the integrity of such casing. 
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(14) The operator shall give advance notification to the supervisor ofthe Artesia 
District Office of the Division of the date and time of the installation of injection 
equipment and of the mechanical integrity pressure-test in order that the same may be 
witnessed. 

(15) The applicant shall immediately notify the supervisor ofthe Artesia District 
Office of the Division of the failure of the tubing, casing or seal bore assembly in any 
of the injection wells, the leakage of water or oil from or around any producing well, or 
the leakage of water or oil from any plugged and abandoned well within the project area, 
and shall take such steps as may be timely and necessary to correct such failure or 
leakage. 

(16) The applicant shall conduct injection operations in accordance with 
Division Rule Nos. 701 through 708 and shall submit monthly progress reports in 
accordance with Division Rule Nos. 706 and 11 IS. 

FJZBJHERMOREs 

(17) The subject waterflood project is hereby approved as an Enhanced Oil 
Recovery Project ("EOR") pursuant to the "Enhanced Oil Recovery Act" (Laws 1992, 
Chapter 38, Sections 1 through 5). 

(18) The approved "project area" shall initially comprise that area described in 
Decretory Paragraph No. (8) above. 

(19) To be eligible for the EOR credit, prior to commencing injection operations 
the operator must request from the Division a Certificate of Qualification, which 
certificate will specify the proposed project area as described above. 

(20) At such time as a positive production response occurs and within five years 
from the date of the Certificate of Qualification, the operator must apply to the Division 
for certification of a positive production response, which application shall identify the area 
actually benefitting from enhanced recovery operations, and identifying the specific wells 
which the operator believes are eligible for the credit The Division may review the 
application administratively or set it for hearing. Based upon evidence presented, the 
Division will certify to the Department of Taxation and Revenue those lands and wells 
which are eligible for the credit 

(21) The injection authority granted herein for the proposed injection wells shall 
terrninate one year after the effective date of this order if the operator has not commenced 
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injection operations into the subject wells, provided however, the Division, upon written 
request by the operator, may grant an extension thereof for good cause shown. 

(22) The applicant is authorized to drill the first eighteen wells listed on Exhibit 
"A" attached hereto. The applicant may complete the wells as producers and later convert 
them to injection. 

(23) Jurisdiction of this cause is retained for the entry of such further orders as 
the Division may deem necessary. 

DONE at Santa Fe, New Mexico, on the day and year hereinabove designated. 

FURTHERMORE: 

STATE OF NEW MEXICO 
OIL CONSERVATION DIVISION 

S E A L 
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STATE OF NEW MEXICO 
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
DIVISION FOR THE PURPOSE OF 
CONSIDERING: 

APPLICATION OF EXXON CORPORATION CASE No. 11297 
FOR A WATERFLOOD PROJECT, 
QUALIFICATION FOR THE RECOVERED 
OIL TAX RATE PURSUANT TO THE 
TiTSW MEXICO ENHANCED OIL 

RECOVERY ACT" FOR SAID PROJECT, 
AND FOR 18 NON-STANDARD OIL WELL 
LOCATIONS, EDDY COUNTY, NEW MEXICO. 

APPLICATION OF EXXON CORPORATION CASE No. 11298 
FOR STATUTORY UNITIZATION, EDDY 
COUNTY, NEW MEXICO. 

Order No. R-10460-A 

NUNC PRO TUNC ORDER 

BY THE DIVISION: 

It appearing to the New Mexico Oil Conservation Division ("Division") that Order 
No. R-10460, dated September 18, 1995, does not correctly state the intended order of 
the Division. 

IT IS THEREFORE ORDERED THAT: 

(1) Finding Paragraph No. (29) on page 9 of said Order No. R-10460, be and 
the same, is hereby amended to read in its entirety as follows: 

" (29) Injection should be accomplished through 
lined or otherwise corrosion-resistant tubing installed in a 
packer set within 300 feet of the upper most injection 
perforation; the casing-tubing annulus in each well should 
be filled with an inert fluid and equipped with an approved 
gauge or leak-detection device. The supervisor of the 
Artesia District Office of the Division may authorize the 
setting of the casing-tubing isolation device at a shallower 
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depth if appropriate." 

(2) Finding Paragraph No. (30), also on page 9 of said Order No. R-10460, 
be and the same, is hereby amended to read in its entirety as follows: 

" (30) Prior to commencing injection operations, 
each injection well should be pressure tested throughout the 
interval from the surface down to the proposed upper most 
perforation to assure mechanical integrity of each well." 

v3) Decretory Paragraph No. (10) on page 12 of said Order No. R-10460, be 
and the same, is hereby amended to read in its entirety as follows: 

" (10) Injection shall be accomplished through lined 
or otherwise corrosion-resistant tubing installed in a packer 
set within 300 feet of the upper most injection perforation; 
the casing-tubing annulus in each well shall be filled with 
an inert fluid and equipped with an approved gauge or leak-
detection device. The supervisor of the Artesia District 
Office of the Division can authorize the setting of the 
casing-tubing isolation device at a shallower depth if 
appropriate." 

(4) Decretory Paragraph No. (13), also on page 12 of said Order No. R-
10460, be and the same, is hereby amended to read in its entirety as follows: 

" (13) Prior to commencing injection operations, 
each injection well shall be pressure tested throughout the 
interval from the surface down to the proposed upper most 
perforation to assure mechanical integrity of each well." 

(5) The corrections set forth in this order be entered nunc pro tunc as of 
September 18, 1995. 
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DONE at Santa Fe, New Mexico, on this 25th day of October, 1995. 

STATE OF NEW MEXICO 
OIL CONSERVATION DIVISION 

WILLIAM J. LEMAY 
Director 

S E A L 
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f i l i n g of such notice and payment of the required fees the land 
affected by such su i t w i l l not be subject to assignment or other 
disposition u n t i l such suit s h a l l be f i n a l l y determined and 
disposed of. -

1.04 3 Cancellation for Default. The Commissioner may 
cancel any lease or assignment thereof for default upon giving the 
lessee or assignee notice by registered mail ( c e r t i f i e d mail i f the 
lease so provides) of his intention to cancel, specifying the 
default and unless the lessee or assignee remedies the default 
within t h i r t y (30) days of the mailing date, the Commissioner may 
cancel the lease or assignment. Proof of receipt of notice i s not 
necessary or required before a valid cancellation may be entered. 

COOPERATIVE AND UNIT AGREEMENTS 

1.044 Purpose—Consent. The Commissioner may consent to 
and approve agreements made by lessees of State Lands for any of 
the purposes enumerated in Section 19-10-45 NMSA 1978. 

1.045 Application—Requisites of Agreements. Formal 
application s h a l l be f i l e d with the Commissioner for approval of a 
cooperative or unit agreement at least twenty (20) days in advance 
of the New Mexico O i l Conservation Division's hearing date. The 
f i l i n g fee therefor s h a l l be thirty dollars (§30.00) for each 
section or fractional part thereof, whether the acreage i s 
federal, state, or privately owned. A unit agreement presented 
must have a unique unit name that w i l l identify the agreement for 
so long as the agreement remains in effect and only under 
extraordinary circumstances w i l l a unit name change be allowed 
after i n i t i a l approval i s granted. Applications for approval shall 
contain a statement of facts showing: 

A. That such agreement w i l l tend to promote the conservation 
of o i l and gas and the better u t i l i z a t i o n of reservoir energy. 

8. That under the proposed unit operation, the State of New 
Mexico w i l l receive i t s f a i r share of the recoverable o i l and gas 
in place under i t s lands in the proposed unit area. 

C. That each beneficiary institution of the State of New 
Mexico w i l l receive i t s fair and equitable share of the 
recoverable o i l and gas under i t s lands within the unit area. 

D. That such unit agreement i s in other respects for the 
best interest of the trust. 

SLO RULE 1 AMENDMENT NO. 4 PAGE 11 
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1.046. Information to be Furnished. Complete geological 

and engineering data shall be presented with the application and 
the information offered for the Commissioner's action must be in 
clear- and understandable form. Such data s h a l l be kept 
confidential by the Commissioner pursuant to Section 19-1-2.1 NMSA 
1978 for a period of six (6) months or until the unit agreement i s 
approved, whichever f i r s t occurs. Then such -data • w i l l be made a 
permanent part of the records and open for public inspection. I f 
for any reason such proposed agreement i s not approved, then at the 
request of the applicant, the data shall be returned to the 
applicant. 

1.046.1 Use of Fresh Water. The use of fresh water in 
waterflood units i s discouraged in the cases where s a l t water is 
pra c t i c a l . I f an operator plans to use fresh water in a proposed 
unit, the following specific information should also be provided: 

A. Laboratory analyses of water compatibility tests (fresh 
vs. s a l t water). 

B. Reservoir analyses for swelling clays and soluble s a l t s . 

C. Estimate of monthly make-up water • required for 
operations. 

D. Location and depth of area s a l t water wells or quantities 
of produced water available for injection. 

1.047 Decision Postponed. In any matter respecting 
cooperative and unit agreements, the Commissioner may postpone his 
decision pending action by the Oil Conservation Division and may 
use any information obtained by his own investigators, or obtained 
by the O i l Conservation Division to enable him to act properly on 
the matter. The applicant shall deposit with the Commissioner a 
sum of money estimated to be sufficient to meet the actual and 
necessary expenses of any investigation or inspection by 
representatives of the State Land Office. 

1.048 Leases Conformed. When any cooperative or unit 
agreement has been approved by the Commissioner and executed by the 
lessee, the terms and provisions of the lease, so far as they apply 
to lands within the unit area, are automatically amended to conform 
to the terms and provisions of the cooperative agreement; 
otherwise, said terms and provisions shall remain in f u l l force and 
effect. 

1.049 Posting to Tract Books. In every case where a 
cooperative unit agreement i s finally approved by the commissioner 
such agreement and the application therefor sh a l l be entered upon 
the tract books of the State Land Office, f i l e d and recorded, 
together with any order respecting the same issued by 

SLO RULE 1 AMENDMENT NO. 4 PAGE 12 
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the New Mexico Oil Conservation Division; any modification or 
dissolution of such cooperative or unit agreement s h a l l be likewise 
entered and f i l e d . The fees therefor s h a l l be those regularly 
charged by the State Land Office for similar services. 

1.050 Assignments. No assignment of acreage under lease, 
within any unitized or cooperative area will- be approved by the 
Commissioner unless the assignment i s subject to the provisions of 
the cooperative or unit agreement covering the area within which 
the acreage sought to be assigned l i e s , or unless the commissioner 
and a l l parties to the cooperative agreement agree, in writing, 
that such acreage i s not needed for proper cooperative operations. 

SLO RULE 1 AMENDMENT NO. 4 PAGE 12.1 



J H l N U* '^2 15:5b NO. ooo 

35 JUN2M A 8 
1-051 Form of Agreement. No s p e c i f i c forms for the 

various- types of cooperative or u n i t operating•agreements are 
required? however, sample forms of agreements now i n operation 
w i l l be furnished f o r guidance upon request, i f available. 
Agreements submitted f o r approval must be submitted i n d u p l i 
cate. At l e a s t one copy must contain o r i g i n a l signatures, 
which copy, a f t e r approval of the agreement, w i l l be•retained 
by the Commissioner as the approved copy, 

1.052 Forced P o o l i n g — O i l Conservation Division Order: 

The record owner or operator of a l l o i l and gas leases 
covering the state owned lands forced pooled by order of the 
New Mexico O i l Conservation D i v i s i o n , e i t h e r under 70-2-17 (gas 
p r o r a t i o n u n i t ) or under 70-7-1, NMSA (statutory u n i t i z a t i o n 
act f o r secondary recovery), s h a l l f i l e with the Commissioner 
the f o l l o w i n g information: 

A. One (1) copy of application f o r hearing for forced 
pooling at leas t ten (10) days p r i o r to date set f o r hearing. 

B. State lease number, record owner and legal descrip
t i o n of a l l state lands forced pooled. 

C. O i l Conservation D i v i s i o n Order number and date. 

D. Legal des c r i p t i o n and type (Federal, fee, or Indian) 
of a l l lands included i n forced pooling order. 

E. Location, formation, and depth of w e l l . 

F. O i l Conservation Division aporoved copies of forms 
numbered C-101, C-102, C-L03, C-J04, and C-iOS. These ar? to 
be f i l e d a t same time as f i l e d with O i l Conservation Division. 

G. Date production commenced. 

H. A copy of the agreement for u n i t operations involving 
state lands approved i n w r i t i n g by the O i l Conservation D i v i 
sion, and signed by parties required by the agreement to 
i n i t i a l l y pay at l e a s t seventy-five percent of u n i t operating 
costs, and by owners of at least seventy-five percent of the 
non-cost bearing i n t e r e s t s such as r o y a l t i e s , overriding 
r o y a l t i e s and production payments. 

This Rule has no application to a s i t u a t i o n wherein a l l 
part i e s have v o l u n t a r i l y executed a communitization agreement 
covering a l l lands i n a proration u n i t or a secondary recovery 
u n i t and such agreement has been approved by the Commissioner. 

SLO RULE I PAGE 13 



K E L L A H I N A N D K E L L A H I N 
A T T O R N E Y S A T L A W 

E L P A T I O B U I L D I N G 

W. T H O M A S K E L L A H I N " 117 N O R T H G U A D A L U F - E T E L E P H O N E : ( 5 0 5 ) 9 8 2 -

T E L E F A X ( 5 0 5 ) 9 8 2 - 2 • N E W M E X I C O B O A R D O F L E G A L S P E C I A L I Z A T I O N 
RECOGNIZED SPECIALIST iN THE AREA OF 
N A T U R A L R E S O U R C E S - O I L A N D G A S L A W S A N T A F E , X E W M E X I C O 8 7 5 0 4 - 2 2 6 5 

P o s - O F F I C E : B O X 2 2 6 5 

J A S O N K E L L A N ( R E T I R E D 1 9 9 1 ) 

January 17, 1997 

Honorable Jay W. Forbes 
District Court Judge 
P. O. Box 1838 
Carlsbad, NM 88220 

Re: CIV 96-CV-121-JWF 
Premier v. Oil Conservation Commission 

Dear Judge Forbes: 

On behalf of Premier Oil & Gas Company, please find enclosed your 
copy of our Memorandum of Arguments and Legal Authority for this case. 
The original was filed today with the District Court Clerk. 

cc w/ enclosures: 

Lyn Herbert, Esq. 
James Bruce, Esq. 
William F. Carr, Esq. 
Ken Jones 
Terry Payne 

Very truly yours. 

W. Thomas Kellahin 



FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

PREMIER OIL & GAS, INC., 

Petitioner, 

vs. CIV 96-CV-121-JWF 

OIL CONSERVATION COMMISSION OF 
THE STATE OF NEW MEXICO, 
EXXON CORPORATION AND 
YATES PETROLEUM CORPORATION, 

Respondents. 

MEMORANDUM BRIEF 
OF 

PREMIER OIL & GAS INC. 

This matter is before the Court on Petitioner's Petition for Review of an 

administrative order issued by the New Mexico Oil Conservation Commission 

("Commission"). Petitioner, Premier Oil & Gas, Inc. ("Premier"), seeks to have 

Commission Order R-10460-B entered in Cases 11297 and 11298 declared void. 

This order was issued by the Commission approving an application by Exxon 

Corporation ("Exxon") to confiscate Premier's real property rights in a State of 

New Mexico oil & gas lease for Tracts 1109, 1309, 1509 and 1709 (collectively 

"Unit Tract 6") so that it could be included in Exxon's Avalon-Delaware Unit 

Waterflood Project in Eddy County, New Mexico. Yates Petroleum Corporation 

("Yates"), who voluntarily included its tracts in this unit, appears in support of the 

Commission's order. 



SCOPE OF JUDICIAL REVIEW 

The substantial evidence requirement has changed from a review of the 

evidence most favorable to the agency decision to a review of the evidence in the 

whole record. Duke City Lumber Co. v. New Mexico Envti. Improvement Bd., 

101 N.M. 291, 294, 681 P.2d 717, 720 (1984). Trujillo v. Employment Sec. 

Dept., 734 P.2d 245 (N.M. App. 1987). 

In reviewing the decision of the Commission, the New Mexico Supreme 

Court has determined that the District Court is acting as an appellate court and the 

presentation of new or supplemental evidence in such appellate proceedings is not 

proper. Continental Oil Co. v. Oil Conservation Commission, 70 N.M. 310, 373 

P.2d 809 (1962). 

In addition, the Court cannot substitute its judgment for the Commission. 

Instead the District Court must decide whether the Commission's findings are 

logical and consistent and whether its decision is reasonable, lawful and based upon 

the substantial evidence in the record as a whole. Continental Oil, supra. 

Recently, the New Mexico Supreme Court in Santa Fe Exploration 

Company vs. Oil Conservation Commission, 114 N.M. 103, 835 P.2d 819 (1992) 

provided the following summary: 

"Substantial evidence is relevant evidence that a reasonable mind 
would accept as sufficient to support a conclusion. Rutter & 
Wilbanks Corp. v. Oil Conservation Commission, 87 N.M. 286, 
290, 532 P.2d 582, 586 (1975). In determining whether there is 
substantial evidence to support an administrative agency decision, we 
review the whole record. Duke City Lumber Co. v. New Mexico 
Envtl. Improvement Bd., 101 N.M. 291, 294, 681 P.2d 717, 720 
(1984). In such a review, we view the evidence in a light most 
favorable to upholding the agency determination, but do not 
completely disregard conflicting evidence. National Council, 107 
N.M. at 282, 756 P.2d at 562. The agency decision will be upheld 
if we are satisfied that evidence in the record demonstrates the 
reasonableness of the decision. Id. 
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In any contested administrative appeal, conflicting evidence will be 
produced. In the instant case, the resolution and interpretation of such 
evidence presented requires expertise, technical competence, and 
specialized knowledge of engineering and geology as possessed by 
Commission members. 

Where a state agency possesses and exercises such knowledge and 
expertise, we defer to their judgment. Groendyke Transport v. N.M. 
State Corporation Commission, 101 N.M. 470, 684 P.2d 1135 
(1984); 

Arbitrary and capricious action by an administrative agency consists 
of a ruling or conduct, when viewed in light of the whole record, is 
unreasonable or does not have a rational basis, and "is the result of an 
unconsidered, wilful and irrational choice of conduct and not the result 
of the "winnowing and sifting" process. 

An abuse of discretion will also be found when the decision is 
contrary to logic and reason." 

The New Mexico Supreme Court has stated that the Oil Conservation 

Commission "is a creature of statute" whose powers are expressly defined and 

limited by the laws creating it. Continental Oil, supra at 814. The New Mexico 

Oil and Gas Act empowers the Commission to prevent waste and protect correlative 

rights (Sec. 70-2-2 NMSA (1978), as amended, and also charges it with 

responsibility for administering the Statutory Unitization Act. (Section 70-7-1 

through 21 NMSA (1978). 

The Commission is required to make findings of ultimate facts which are 

material to the issues and to make sufficient findings to disclose the reasoning of the 

Commission in reaching its ultimate findings with substantial support in the record 

for such findings. Fasken v. Oil Conservation Commission. 87 N.M. 292, 532 P.2d 

588 (1975). Continental Oil Company v. Oil Conservation Commission. 70 N.M. 

310, 373 P.2d 809 (1962). Likewise, in Viking Petroleum v. Oil Conservation 
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Commission. 100 N.M. 451, 453, 672 P.2d 280 (1983), the New Mexico Supreme 

Court reiterated its opinions in Continental Oil and Fasken. that administrative 

findings by the Commission should be sufficiently extensive to show the basis of the 

order and that findings must disclose the reasoning of the Commission in reaching 

its conclusions. 

The task before this Court is to determine if the Commission's decision is 

reasonable, lawful and based upon substantial evidence in the record as a whole. In 

particular, the Court must conclude that the numbered findings of fact set forth in 

the Commission's order are logical and consistent with the Commission's ultimate 

ordering paragraphs ("conclusions") which must be reasonable and supported by 

substantial evidence. 

ISSUES FOR REVIEW 

Premier asks this Court to vacate Commission Order R-10460-B because the 

order was entered in violation of Premier's constitutionally guaranteed due process 

rights. Additionally, Premier asserts that this order is contrary to law, not 

supported by substantial evidence and is arbitrary, capricious and an abuse of the 

Commission's discretion and should be vacated because: 

(7) Commissioner Bailey should not have participated in this case: Premier 
was entitled to present its case to a Commission composed of fact finders 
who had not already decided to approve the inclusion of Premier's Tract 
into Exxon's unit. Unfortunately, Commissioner Bailey chose to 
participate in this Commission case over the objection of Premier. 
Commissioner Bailey is also the Deputy Director of the Oil & Gas Mineral 
Division for the Commissioner of Public Lands. Seven months earlier she 
reviewed Exxon's evidence and approved Exxon's request to include the 
Premier tract in the unit. Despite her previous review and approval of 
Exxon's request to include Premier's Tract in this unit, Commissioner 
Bailey decided to participate in the Commission's decision of this same 
issue. See Rehearing Application Point V. 
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(2) Commission failed to understand that the October 1995 test of FV3 
WeU was not conducted within the disputed 82 feet interval in Upper 
Cherry Canyon ("UCC") reservoir: The Commission's ultimate decision 
is based upon erroneous findings of fact set forth in Findings (20)(a) and 
(20)(c). See Rehearing Application Point I. 

(3) The Statutory Unitization Act is Unconstitutional: because its provides 
for the use of the State's police powers to allow the private confiscation 
and impairment of property rights. 

(4) Commission violated the Statutory Unitization Act: Even if valid, the 
Commission failed to comply with the Statutory Unitization Act. See 
Rehearing Application Point VIII. 

(5) Commission prematurely approved a C02 project which is speculative: 
The Commission's approval of the C02 project is premature. Rehearing 
Application Point VI. 

(6) Premier tract not necessary for waterflood: There is no substantial 
evidence to support including Premier's Tract 6 in the Waterflood Project. 
See Rehearing Application Point VII. 

(7) Commission mistakenly thought Premier's claim was based only upon 
oil in place: The Commission's ultimate decision is based upon Findings 
(17) (h) and (19) (a) which are wrong and are contrary to undisputed 
testimony. See Rehearing Application Point II. The Commission's 
ultimate decision is based upon Findings (17) (h) and (20)(b) which are 
wrong and are contrary to undisputed testimony. See Rehearing 
Application Point II. and Point IV. 

(8) Participation formula: Finding (20) ( f ) is not supported by Substantial 
Evidence and does not protect correlative rights. See Rehearing 
Application Point III. 
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STATEMENT OF FACTS' 

In July, 1990, Premier purchased a State of New Mexico oil and gas lease 

covering 480 acres in Section 25, T20S, R27E, which already contained three wells, 

including two wells which Exxon proposed to include within its proposed Avalon-

Delaware Unit boundary: the FV-1 Well in the SE/4NE/4, the FV-3 Well in the 

SE/4SE/4.2 On May 21, 1991, Exxon commenced plans in part of this pool to 

consolidate more than 2,000 acres consisting of five tracts operated by Exxon, five 

tracts operated by Yates and one tract operated by Premier for its proposed Avalon-

Delaware Unit and announced its schedule to commence waterflood operations by 

June, 1992.3 Once Exxon commenced its unitization study in 1991, no operator 

including Exxon, Yates or Premier, drilled any further wells pending the outcome 

of this unitization plan.4 

In November, 1991, Exxon issued its first Technical Report,5 but then chose 

to delay progress towards unitization until September, 1992, when Exxon circulated 

its second Technical Report (Exxon Exhibit 10) to the working interest owners.6 

The Exxon Technical Report was undertaken exclusively by Exxon without 

requesting participation or involvement by Premier.7 

1 TR-I refers to the transcript of the Examiner hearing held on June 29, 
1995. TR-II refers to the transcript of the Commission hearing held December 
14. 1995. 

' TR-I, Vol I I , p. 244. 

3 See TR-II, Exxon Exhibit 7, Exxon Exhibit 20 (copy attached as 
Memorandum Exhibit A) 

4 See TR-II, Vol. I , p. 238. 

5 TR-II, Vol. I I , p. 272. 

6 TR-II, Vol. I I , p. 272. 

7 TR-II, Vol. I , p. 38. 
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Exxon's plan was to attempt to recover more oil from the Exxon and Yates's 

wells in part of this pool by injecting water into an interior portion of the unit 

containing 27 existing producing wells and using 19 injection wells all of which 

would be surrounded by an outer ring of 40-acre tracts "buffer zone" (including 

Premier's Tract 6 on the western unit boundary) which would not contain producing 

wells nor contain or be offset by water injection wells.8 

In addition, if and when the waterflood project would be converted to C02 

injection, then part of Premier's Tract 6 would be used for C02 injection wells to 

improve recovery of oil from the adjoining Yates' tracts.9 

On November 25, 1992, David Boneau,10 on behalf of Yates, advised Exxon 
that: 

(a) Yates considered the engineering work in Exxon's second 
Technical Report to have "cut a few corners" and expressed concern 
that the modeling work required that permeability be increased by a 
factor of two or more and "cast doubt on the shaly-sand analysis of 
the logs which reduced log porosity and indirectly log permeability." 
(TR-II: Yates Exhibit 6 (2-A). 

(b) Yates expressed concern that the areas outside the area where 
primary production has been established in the Upper Cherry Canyon 
("UCC") and the Lower Brushy Canyon ("LBC") reservoirs may not 
be developed economically by C02 injection. (TR-II: Yates Exhibit 
6 (2-A). 

(c) Yates questioned Exxon's workover reserve credited to Yates' 
Tracts 1111, 1311, 1313, 1511 and 1513 but stated, "Since the 
assumed workover reserves benefit Yates, we are willing to believe 
the Exxon explanation and leave the workover reserves in the 
Engineering Report." (ie, Exxon Exhibit 10 part 2). 

8 TR-II, Exxon Exhibit 27a (copy attached as Memorandum Exhibit B). 

9 TR-II, Vol I , Exxon Exhibit 28 (copy attached as 
Memorandum Exhibit C). 

1 0 See TR-II, Yates Exhibit 6, Tab 2B 
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On December 22, 1992, Exxon advised Yates that Exxon had increased the 

primary oil reserves credited to Yates Wells EP-5 (Unit E-Sec 30), Well EP-8 (Unit 

F-Sec 30) and C-36 (Unit A-Sec 31)." Then on January 7, 1993, Yates withdrew 

its objections about the Exxon Technical Report,12 but continued to express concern 

over Exxon's estimated costs of operation, Exxon's participation formula and stated, 

"Exxon's voting procedures stinks." 1 3 

On April 8, 1994, Exxon as operator of 58.17% of the unit acreage, 

proposed to the potential working interest owners in this unit, including Yates with 

30.50% of the unit acreage operations and Premier with 7.6% of the unit acreage 

operations, that this unit be formed utilizing a Participation Formula. This formula 

consisted of a Phase I where each tract received a credit for 62.34% of its 

remaining primary oil, 37.56% for its waterflood reserves including workover 

potential and 0% for its C02 potential; and then a Phase II were the credits were 

23.45%, 20.6375% and 55.9073% respectively.14 

As a result of this proposed Exxon participation formula, Exxon would 

receive 79.71 % of Phase I oil and 72.529% of Phase II oil, Yates would receive 

9.837% of Phase I oil and 11.55% of Phase II oil, and Premier would receive -0-

% of Phase I oil and 2.279% of Phase II oil . 1 5 

Exxon proposed to include a column of 40-acre tracts including four 40-acre 

tracts (Tract 6) operated by Premier within the western boundary of the Avalon-

11 TR-II, Yates Exhibit 6. Tab 2D 

1 2 TR-II, Yates Exhibit 6. Tab 2D 

1 3 TR-I, Vol I , P. 153. 

1 4 TR-II, Exxon Exhibit 7 and Premier's Exhibit 9, p 41. 
1 5 TR-II, Exxon Exhibit 7. 
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Delaware Unit. Exxon did not intend to attempt to recover from those tracts any 

remaining primary oil or any secondary oil by waterflooding.16 

On May 18, 1994, Premier withdrew its tracts from unit consideration and 

did not enter into further negotiations because it disagreed with the geology and the 

proposed unit boundary in the Exxon Technical Report which Exxon refused to 

change.17 

On June 17, 1994, in Premier's absence, all other working interest owners 

agreed to consider excluding Premier's Tract 6 from the unit.18 Yates then took 

the lead in developing a single phase formula which now included original oil in 

place.19 On October 1, 1994, Yates and Exxon continued to consider excluding 

Premier's Tract 6.20 

Dr. Boneau testifying for Yates stated, "It was only late in the negotiation 

process that I realized that if Premier was removed that Exxon would reduce our 

C02 reserves and it would hurt us in the unit." 2 1 Thus, by January 18, 1995, 

Yates had convinced Exxon to put Premier's Tract 6 into the unit.22 On January 

18, 1995, Exxon and Yates finally agreed to a single phase Participation Formula 

where each tract's primary oil is credited with 25%, secondary oil and workover 

potential is credited with 50 % and tertiary oil is credited with 25 %. This revised 

participation formula resulted in Exxon receiving 64.79% of unit production, Yates 

1 6 TR-II, Exxon Exhibit 27a. 

1 7 TR-II, Exxon Exhibit 7 

1 8 TR-II, Yates Exhibit 7, Tab 3G. 

1 9 TR-II, Yates Exhibit 7, Tab 3(f) p 1. 

2 0 TR-II, Yates Exhibit 7. Tab 3J 

2 1 TR-II, Vol I . p. 239. 

2 2 TR-II, Yates Exhibit 7. Tab 3H. attachments 1 and 2. 
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receiving 34.07% of unit production and Premier receiving 1.02% of unit 

production.23 

On May 5, 1995, Exxon's attorney and technical witnesses met with 

Commissioner Jami Bailey in her capacity as the Deputy Director of the oil and gas 

mineral division of the office of the Commissioner of Public Lands.24 Exxon 

presented a summary of its case to Ms. Bailey and requested her approval for 

including Premier's Tract 6 in the unit along with other State of New Mexico oil 

& gas leases. 2 5 

On May 9, 1995, Exxon filed its application before the New Mexico Oil 

Conservation Division seeking to confiscate Premier's property (Tract 6) for both 

the waterflood project and the C02 project by resorting to statutory unitization, 

pursuant to the "Statutory Unitization Act". (Sections 70-7-1 through 70-7-21, 

N.M.S.A. (1978). 

On May 15, 1995, Commissioner Bailey approved the inclusion of Premier's 

Tract 6 and the other State of New Mexico oil & gas leases into Exxon's Avalon-

Delaware Unit. 2 6 

On June 29 and 30, 1995, the Division held a hearing on Exxon's application 

and on September 18, 1995, entered its order approving Exxon's request to include 

Premier's Tract 6 in both projects. On October 13, 1995, Premier filed an 

application for a DeNovo hearing before the New Mexico Oil Conservation 

Commission ("Commission"). 

2 3 TR-II, Vol. II . Premier Exhibit 9 page 32. 

2 4 TR-II, Exxon Exhibit 7, See copies of letters, exhibits and meeting sign-
in sheet, all attached as Memorandum Exhibit D. 

2 5 TR-II, Exxon Exhibit 7. 

2f> TR-II, Exxon Exhibit 7. (approval letter attached as Memorandum 
Exhibit D. 
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In late September, 1995, ("the October 1995 test") Premier attempted to test 

for oil production in its FV-3 Well in zones other than the UCC reservoir and 

produced approximately 10 BOPD until the test was terminated when Exxon 

disputed Premier's right to operate.27 

On December 11, 1995, Premier wrote to Commissioner Bailey to express 

its concern that her past involvement prevented her from being an unbiased member 

of the Commission.28 On December 13, 1995, counsel for the Commissioner of 

Public Lands wrote Premier and admitted that there was a conflict of interest for 

Commissioner Bailey to participate on the Commission at the hearing of this case 

but "excused" it as a legislative problem over which they had no control.29 

Counsel promised that the Commissioner of Public Lands would avoid such conflicts 

in the future by not having Commissioner Bailey review and decide this type of case 

prior to hearing. On December 14, 1995, and over the objection of Premier, 

Commissioner Bailey participated as a member of the Commission and decided this 

case against Premier.30 

On March 12, 1996, the Commission entered Order R-10460-B which 

accepted Premier's geologic interpretation but then "affirmed" the Division's 

decision to include Premier's Tract 6 in the unit and denied all of Premier's 

arguments. On March 20, 1996, Premier filed its Application for Rehearing before 

the Commission which failed to act within the ten (10) day period and was therefore 

deemed denied. On April 12, 1996, Premier timely filed its appeal with the District 

Court. 

TR-II, Vol. II, p. 291, 297. 

TR-II, Premier Exhibit A (copy attached as Memorandum Exhibit D). 

TR-II, Premier Exhibit B. (copy enclosed as Memorandum Exhibit D). 

TR-II, Vol. I , p 8-14. 
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THE EXXON-PREMIER DISPUTE 

BACKGROUND: 

Exxon's project is an attempt to recover three main categories of oil: primary 

oil reserves by using existing reservoir energy to produce that oil; secondary and 

workover reserves by adding additional perforations in existing wells and by 

injecting water into the reservoir to recover more oil; and C02 oil reserves by 

injecting a combination of carbon dioxide and water into the reservoir. Exxon's 

final formula is intended to allow each unit tract to receive 25 % of its share of 

primary oil, 50% of its share of secondary/workover oil and 25% of its share of 

C02 oil. 

Exxon's plan was to determine each tract's share of the Upper Cherry 

Canyon ("UCC") and Upper Brushy Canyon ("UBC") reservoir in the Avalon-

Delaware Oil Pool. Almost all oil reservoirs, including the UCC and UBC 

reservoirs, naturally contain a certain percentage of salt water (meaning "water 

saturation" which is expressed as "Sw"). When the concentration of salt water in 

the UCC reservoir is greater than 65% up to 90%, then the oil remaining at that 

point in the reservoir can only be recovered by a C02 injection process.31 When 

the concentration of salt water in the UCC reservoir is less than 65% then the oil 

can be recovered by injection of water, known as "waterflooding". (See Exxon 

Exhibit 10 G-20) 

EXXON'S CONTENTIONS: 

Exxon believed that only a portion of the Delaware formation within the 

Avalon-Delaware Oil Pool was suitable to waterflooding operations. That portion 

was confined to the Upper Cherry Canyon ("UCC") and the Upper Brushy Canyon 

("UBC") reservoirs. Exxon's reason for forming the Avalon-Delaware Unit was for 

3 1 TR-II, Vol I , Exxon's Exhibit 10 G-20. 
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a Secondary Recovery Project ("waterflooding"), while the Tertiary Recovery 

Project ("C02") had only some probability of happening. 

Exxon chose the central portion of the pool for waterflooding where Exxon 

and Yates had some 27 existing producing Delaware oil wells and disregarded 

waterflooding the western portion of the pool where Premier's lease is located. 

Arbitrarily, Exxon chose this waterflood pattern despite the undisputed fact that the 

western edge of the proposed unit was not the western boundary of the pool.32 

Exxon proposed to include Premier's Tract 6 within the western boundary of 

the Avalon-Delaware Unit but did not intend to attempt to recover from those tracts 

any remaining primary oil, any workover oil or any secondary oil by waterflooding. 

Instead, Exxon and Yates wanted Premier's Tract 6 as a "buffer zone" so that if 

C02 flooding was ever determined to be feasible, then they would use part of 

Premier's tract for C02 injection wells to improve recovery from the Yates' tracts. 

Exxon argued that Premier, with a 10 year oil and gas lease issued by the 

State of New Mexico, had forfeited its correlative rights by failing to commence 

production in the first five years of its 10 year lease term even though Premier still 

had 5 years remaining of its lease term in which to commence production from its 

lease. Exxon argued that the Commission, pursuant to the Statutory Unitization 

Act, could authorize Exxon to take Tract 6 away from Premier and to allow Exxon 

exclusive control over Tract 6 without further development pending the possibility 

of a C02 recovery project in the future. 

The first issue in dispute between Premier and Exxon was the geological pick 

of the base of the UCC reservoir in Premier's FV3 Well. By mis-locating the base 

of the UCC reservoir and deleting some 82 feet of net UCC reservoir from 

Premier's FV3 Well, Exxon reduced the net UCC reservoir thickness credited to 

Premier's FV3 Well. This allowed Exxon to contended that Premier's Tract 6 had: 

3 2 TR II, Vol I , p. 227 line 23-25. 
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Original Oil in place: 13,730,000 BO 5.53% of unit 
acres 160 acres 7.55% of unit 
Remaining Primary Recovery -0-
Waterflood target oil in place: 2,950,000 BO 8.29% of unit 
waterflood recovery: -0-
workover recovery: -0-
C02 target oil in place: 10,070,000 BO 5.88% of unit 
C02 recovery: 1,626,000 BO 4.08% of unit 
(See Exxon Exhibit 10 (G-19) Premier Exhibit 9 page 41). 

The second issue in dispute between Premier and Exxon is the proposed unit 

boundary which stems from the "mispick" of the reservoir thickness in Premier's 

FV3 Well. Exxon believed that the UCC reservoir was ending on Premier's Tract 

6 while Premier's geologic model showed the reservoir continuing farther westward 

beyond Premier's Tract 6. Exxon contended that the western boundary of the unit 

should be at the Premier Tract 6 despite the undisputed fact that the western edge 

of the proposed unit was not the western boundary of the pool because no apparent 

updip closure of structural contours existed in the north and west portions of the 

proposed unit. Premier's geologist contended that the UCC reservoir extended to 

the north and northwest of Premier's Tract 6 and therefore was significantly larger 

than shown by Exxon. 

The third issue in dispute between Premier and Exxon was the amount of 

water contained in the reservoir ("water saturation") underlying Premier Tract 6. 

By exaggerating the amount of water contained in the reservoir at the FV3 Well so 

that it was greater than 60 %, Exxon was able to discriminate in its Report against 

Premier by not giving the same primary, workover waterflood or C02 flood reserve 

credits to the Premier acreage as it did to the Yates' tracts. 

Exxon was able to argue that the productive limits of the UCC reservoir 

"ended" at Premier's Tract 6 and that Premier's Tract 6 had no waterflood target 

oil instead of having the 2,950,000 barrels of waterflood target oil originally 

calculated by Exxon. See Exxon Exhibit 10, G-24). 
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Exxon still had to concede that Premier's Tract 6 had 13,730,000 barrels of 

oil under its tract of which 10,070,000, barrels of oil could be targeted for recovery 

by C02 flooding. However, in order to minimize the unit's compensation to 

Premier, Exxon chose to construct a pattern for its waterflood injection wells so that 

none of Premier's waterflood oil would be recovered and if C02 flooding ever 

occurred then only 1,626,00 barrels of Premier's oil would be recovered. (See 

Premier Exhibit 9 page 41). Exxon's manipulations finally resulted in crediting 

Premier with only 1.0192% of unit equity despite the fact that Premier's Tract 

6 had 7.6% of the unit acreage and 4.16% of the total remaining reserves, (by 

Exxon's calculations—See Exxon Exhibit 10 (G-19). 

Premier sought to be credited with 4.52% of all unit production, because its 

Tract 6 had 7.6% ofthe unit acreage, 6.14% ofthe original oil in place, 6.19% of 

the C02 reserves and 5.17% of the total remaining reserves (by Premier's 

calculation—See Premier Exhibit 9 page 49). 

Even with the deletion of Premier's Tract 6, Exxon showed that its proposed 

unit would still recover an additional 8,269,400 barrels of oil from the pool. By 

Exxon's calculations, Exxon and Yates would have a total of 96.37% of the future 

oil to be produced with Premier only having 3.30%.33 Still, they argued that it was 

essential to have Premier's Tract 6 or the "entire project would fail or be delayed 

for years".34 Premier argued that excluding the Premier tract would not cause 

waste-the only waste issue was whether "statutory unitization" is the proper means 

by which the drilling of certain lease line C02 injection wells could take place or 

whether those wells can be drilled by adoption of a cooperative lease line 

agreement. 

TR-II, Vol II , Premier's Exhibit 9 p. 41. 

TR-II, Vol. I , p 207. 
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PREMIER'S CONTENTIONS: 

Premier advised the Commission that in November, 1991, after receiving 

notice from Exxon of possible unitization, Premier had postponed its development 

plans for its lease pending the outcome of unitization commenced by Exxon. 

Premier urged the Commission to not deny Premier its opportunity to further 

develop its lease just because Exxon wanted to hold this tract without further 

development pending the possibility of a tertiary ("C02") recovery project in the 

future. Premier asked the Commission to delete Tract 6 from the unit because as 

owner of all of Section 25, T20S, R27E, Premier was not going to receive any 

"contributing value" for primary or secondary oil, and it did not want to divide its 

property for Exxon's satisfaction. 

Exclusion of Premier's Tract 

Premier contended that Exxon's own analysis demonstrated that Premier's 

Tract 6 must be excluded from the unit because under Exxon's analysis: 

(a) there is no increase in ultimate recovery of primary oil from the 
unit by including the Premier Tract 6. 

(b) there is no increase in ultimate recovery of waterflood oil from 
the unit by including the Premier Tract 6. 

(c) Premier's Tract 6 is included only as a "protection buffer". 

(d) since recovery of oil from under Tract 6 is deferred to a C02 
recovery phase for which no commitment had been made, Exxon's 
implication that correlative rights would be impaired and that waste 
would occur if the Premier acreage were deleted from the proposed 
unit is groundless. 

(e) since Exxon's proposed C02 project was not supported by 
substantial scientific evidence and had not yet been adequately studied, 
it was premature to approve that project. 
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(f) at such time as firm plans are formulated for a C02 recovery 
project, then the Commission could approve either (a) a lease line 
injection agreement with Premier and/or (b) include the Premier 
acreage in that C02 project. 

Premier contended that Exxon's proposed unit shape, determination of the 

distribution of hydrocarbon pore volume and the primary and secondary production 

estimates failed to provide "relative value" to Tracts 1109. 1309, 1509 and 1709 as 

required by Section 70-7-4(J) NMSA (1978), as amended and, unless corrected by 

the Commission, Premier's correlative rights would be violated. 

Premier argued that Yates wanted Premier's Tract 6 included in order to shift 

the risk of being an edge C02 flood tract from Yates to Premier. Contrary to the 

testimony of Mr. David Boneau on behalf of Yates that reserves under certain 

portions of Yates' acreage would remain unrecovered if the Premier acreage were 

deleted from the unit, Premier contended that the waterflood plan as proposed by 

Exxon provided no means for the recovery of any oil west of the existing Yates' 

wells. 

Inclusion of Premier's Tract 

If the Commission was to confiscate Premier's Tract 6 for the Exxon unit, 

then in order to comply with the Statutory Unitization Act and in order to protect 

Premier's correlative rights. Premier contended it was essential for the Commission 

to correct the following flaws in the Exxon proposal which: 

(a) failed to establish a reasonable unit boundary because the 
horizontal and vertical limits of the unit should be farther west and 
should include more of Premier's lease; 

(b) failed to appropriately distribute hydrocarbon pore volume with 
accurate corresponding reservoir parameters and did not establish the 
appropriate relative value to be attributed to each tract including Tract 
6; 
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(c) Exxon's Technical Report is flawed because it incorrectly 
correlates the top and base of the Upper Cherry Canyon Reservoir in 
Premier's FV #3 Well located as (Unit Well 1709) within Premier's 
Tract 6 which resulted in Exxon assigning only 55 feet of net 
thickness to this well (instead of 137 feet) which it used to contour the 
various geologic maps and estimates of the ultimate hydrocarbon pore 
volume map to argue that Premier Tract 6 had no remaining primary 
oil potential; 

(d) Exxon's Technical Report is flawed because it determined that 
based upon logged derived water saturations there are 2,320,000 
barrels of waterflood target oil to be recovered from Premier's Tract 
6 but then arbitrarily eliminated all of that incremental oil in 
Premier's FV3 Well by increasing the water saturation to 60% based 
upon water production volumes reported by Gulf which come from a 
source other than the UCC reservoir; 

(e) failed to directly correlate the FV-3 Well with its direct east offset 
well, the WM-4 Well, and thereby made mistakes in correlation which 
reduced the net UCC reservoir for the FV-3 Well. (See Exxon 
Technical Report Exhibit C-6) 

(f) failed to assign "relative value" to certain tracts because decline 
curve analysis concluded that an excessive amount of remaining 
primary oil was credited by Exxon to Yates' numbered tracts 1511, 
1915, 1919, 2111, 2113 and 1917; (See Premier Exhibit 9 page 14-
25) 

(g) failed to submit an appropriate participation formula to allow the 
owners of Tract 6 to recover their proportionate share of the total 
remaining recoverable hydrocarbons underlying the unit; 

Premier contended an additional 82 feet of net UCC reservoir must be 

credited to the FV3 Well, that the reservoir extended farther to the west, and that 

the average water saturation for Premier's FV3 Well should be 39.1 % instead of 

the 59.9%> used by Exxon. 
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By using the correct net thickness value and the correct value for the amount 

of water contained in the reservoir at the FV3 Well and by integrating that data into 

its hydrocarbon pore volume map (Premier Exhibit 8) and its volumetric 

calculations, Premier has: 

Premier's expert geologic consultant concluded that Exxon had incorrectly 

correlated the log of the Premier FV #3 Well and as a result had failed to properly 

credit the Premier FV #3 Well with an additional 82 feet of net thickness of UCC 

reservoir and thereby failed to properly value the reservoir quality and quantity for 

Premier's Tract 6. (See Premier Exhibits 4. 4A,6, and 6A) 

In addition, he prepared and submitted Premier's hydrocarbon pore volume 

map which established there are substantial additional recoverable oil remaining 

under all of Premier's oil & gas lease including Tract 6 and also showed that the 

UCC reservoir did not end on Premier's Tract 6. 

Finally, he determined that Gulf improperly drilled and completed the FV-3 

Well as a Delaware Well and created damage around the wellbore so that the fact 

that this well had been a poor producer did not indicate a lack of recoverable oil 

under tract 1709. He concluded that Premier had accurately determined that SW 

should be derived from log analysis and not actual water production because the 

actual water production from the FV-3 Well is attributed to water encroachment 

above the UCC reservoir. 

Then by using the proper water saturation factor, Mr. Terry Payne, 

Premier's petroleum engineer, concluded that Premier's FV #3 Well has 2,655,000 

TR-II. Vol II, p. 462 (consisting of workover reserves and C02 reserves 
and without consideration of any waterflood reserves). 

Original Oil in place: 
acres 
Remaining Future Barrels: 

15,350,000 BO 
160 acres 
2,712,000 BO 

6.14% of unit 
7.55% of unit 
5.17% of unit 
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barrels of oil in place instead of the 1,580,000 barrels of oil in place used by 

Exxon. (See Premier Exhibit 9 p. 49 and Exxon's Exhibit 10 E-6.) 

Based upon the Exxon Technical Report, Mr. Payne also concluded Premier's 

Tract 6 has 2,320,000 barrels of UCC waterflood target oil, that Yates operated 

tracts bordering Premier's tracts had 2,680,000 barrels of UCC waterflood target 

oil and therefore the Exxon Report is biased when it attributed "-0-" UCC 

workover reserves to the Premier Tract 63 6 and 646,600 UCC workover reserves 

to the Yates' tracts. (See Premier's Exhibit 9 page 41 and Exxon's Exhibit 10 G-

19). He demonstrated that the Exxon-Yates formula caused the waterflood reserves 

to improperly favor both Yates and Exxon who are the working interest owners in 

Section 30 to the disadvantage of Premier. He testified that there were significant 

recoverable oil reserves underlying Premier's Tract 6 which could be recovered 

both by waterflooding and by carbon dioxide flooding. 

Mr. Payne demonstrated that Exxon had failed to properly calculate "relative 

value" for waterflood target oil by including excessive workover reserve credit for 

Yates EP #7 Well (1111) which had an estimated workover potential of 266,600 

barrels (Exxon Exhibit 10 G-19) but which had only produced 2,000 barrels to date. 

He concluded, therefore, these excessive reserves credited to the Yates operated 

tracts further biased the Exxon report in favor of Exxon and Yates who are both 

interest owners in the Yates operated wells in Section 30. (See Premier Exhibit 9 

page 29 and Exhibits 1, 2, 3, showing the logs for the FV-3, EP-7 and EP-6). 

Mr. Payne demonstrated that Premier's Tract 6 could be excluded from the 

unit without any reduction in ultimate recovery if the four lease line C02 flood 

injection wells are drilled between Premier Tract 6 and the Yates' Tracts #3, 3b, 

5a,and 5b (See Premier Exhibit 9 pages 9-12) 

Mr. Payne determined that Premier's Tract 6 should have been credited 
with barrels of workover reserves. 
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He further concluded that Exxon's proposed 25% and 50% flood factors for 

Tract 6 (Exxon Technical Report Exhibit E-7) are arbitrary because Exxon assumed 

that the outer ring tract's producing wells will be located in the center of each 40-

acre tract when in fact those wells could be located 330 feet from the outer 

boundary and be assigned a 50 % or 75 % flood factor. He stated that Exxon should 

have extended the "outer ring-buffer" to include an additional column of 40-acre 

tracts in Section 25 in order to be consistent with Exxon's inclusion of the Exxon 

operated tracts in the Southeastern corner of the Unit which contain little or no 

waterflood target oil. 

Premier's petroleum engineer concluded that because Exxon's plan projected 

no increase in recovery of oil for the unit by including the Premier Tract 6, then 

that tract was not necessary for the waterflood project. Finally, he reminded the 

Commission that is was premature to include Tract 6 for a C02 project because 

the C02 potential had not been the subject of proper scientific study to determine 

its feasibility and the project had not been tested by any pilot project in this pool 

and therefore any forecasted increase in ultimate recovery of C02 oil from the unit 

by including the Premier Tract 6 was speculative. 

ARGUMENT 

POINT I: 
COMMISSIONER BAILEY WAS DISQUALIFIED 
TO PARTICIPATE IN THIS CASE BY PRIOR 
E X P A R T E D I S C U S S I O N , B I A S AND 
PREJUDGMENT 

At a bare minimum, in order to protect Premier's constitutionally-protected 

property rights and to afford Premier due process of law, the members of the 

Commission must be unbiased and may not have a predisposition regarding the 

outcome of the case. In Santa Fe Exploration Company v. Oil Conservation 
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Commission, 114 N.M. 103 (1992) the New Mexico Supreme Court applied this 

standard for administrative adjudications to the New Mexico Oil Conservation 

Commission and quoting Reid v. New Mexico Bd of Examiners of Optometry, 92 

N.M. 414 (1979) stated: 

"The inquiry is not whether the Board members are actually biased or 
prejudiced, but whether, in the natural course of events, there is an 
indication of a possible temptation to an average man sitting as a judge 
to try the case with bias for or against any issue presented to him." 

Unfortunately for Premier, there was bias in this case. On May 5, 1995, 

Exxon's attorney and certain of its technical witnesses met with Commissioner Jami 

Bailey in her capacity as the Deputy Director of the oil and gas mineral division of 

the office of the Commissioner of Public Lands at which time Exxon presented a 

summary of its case and requested that Ms. Bailey approve the inclusion of Tract 

6 which was part of Premier's State of New Mexico oil and gas lease.37 The 

purpose of this meeting was to obtain preliminary approval from Commissioner 

Bailey for the inclusion of all State of New Mexico Oil & Gas Leases, including 

Premier's tract, into the Exxon Unit. On May 15, 1995, in response to Exxon's 

request, Commissioner Bailey concluded that the Exxon proposal "meets the general 

requirements of the Commissioner of Public Lands" and in his behalf approved the 

Exxon request. By her actions, Commissioner Bailey engaged in precisely the 

activity prohibited by the New Mexico Supreme Court when she made the conscious 

decision to approve including Premier's Tract 6 in this unit. 

Any doubt about the impropriety of her actions was removed when counsel 

for the Commissioner of Public Lands confirmed that, "we do recognize that parties 

litigating before the Oil Conservation Commission are entitled to have their 

constitutional rights including procedural due process, respected. As a transactional 

3 7 copies attached as Memorandum Exhibit D 
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matter, this means that the Commissioner's designee should be free from bias and 

prejudgment." Further, "we will try to make sure that the Commissioner's designee 

has not participated in the Land Office decision or transaction that is the subject of 

the Oil Conservation Commission hearing." 

It is of no comfort to Premier that the State Land Office plans to change its 

practices after this case. Premier was entitled to present its objections to the Exxon 

application to a fact finder who had not already decided to approve Exxon's 

application. Santa Fe, 114 N.M. 109. Because Commissioner Bailey' participation 

on this panel "taints" the ability of the remaining two Commissioners to again act 

in this case, Premier requests the Court to set aside the Commission order and to 

designate a special master to rehear this case. 

POINT II: 
THE COMPASSION'S ULTIMATE DECISION IS 
BASED UPON ERRONEOUS FINDINGS OF FACT 
SET FORTH IN FINDINGS (20)(a) AND (20)(c) OF 
ORDER R-10460-B WHICH ARE INCONSISTENT 
WITH UNDISPUTED TESTIMONY 

The Commission failed to understand that Premier's October 1995 test of the 

FV3 Well was not conducted within the disputed 82 feet interval in UCC reservoir. 

The Commission's ultimate decision is based upon erroneous findings of fact set 

forth in Findings (20)(a) and (20)(c). See Rehearing Application Point I . 

The first issue in dispute between Premier and Exxon is the geological pick 

of the base of the Upper Cherry Canyon ("UCC") reservoir in the Premier FV3 

Well. 

In Finding (20)(c) of Order R-10460-B, the Commission concluded that "the 

geological interpretation of Premier's was a more believable and scientifically sound 

interpretation." Mr. Stuart Hanson, Premier's expert geologic consultant, concluded 

that Exxon's geological interpretation mistakenly excluded some 82 feet of net 
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UCC pay from Premier's FV Well by picking the base of the UCC reservoir (at 

2768 feet instead of at 2852 feet) some 82 feet too high. As a result of this 

mistake, Exxon had failed to properly credit the Premier Well with sufficient 

reservoir thickness38. In addition, Mr. Hanson demonstrated the geologic similarity 

and common depositional environment between Premier's FV3 Well and Yates' EP7 

Well so that the FV3 Well should be compared to Yates' EP7 Well and not with 

Yates' ZG1 Well. 3 9 

Then, the Commission rejected Mr. Hanson's geology and explained that 

"Unfortunately, for Premier, the production results shows the additional potential 

pay to be uneconomic;" but in Finding (20)(a) of Order R-10460-B, the Commission 

inconsistently finds that a workover attempt in October, 1995 "overlies the disputed 

82 feet" and that it "correlatives with uneconomic production" from the Yates ZG1 

Well. 

Despite this inconsistency, the Commission ultimately discounted the Premier 

geologic interpretation because the Commission mistakenly believed that the October 

1995 test was a "workover" test of the disputed 82 feet of additional pay in the 

UCC reservoir. 

The Commission compounds its mistakes of fact by concluding that the 

Premier FV3 Well is going to be uneconomic because the disputed 82 feet of pay 

correlates to the Yates ZG1 Well to the south which is "uneconomic". The 

Commission forgot that the Yates ZG1 Well is only perforated in the top 3 feet of 

the "disputed 82 feet interval" and therefore is not relevant to how the FV3 Well 

might have performed had it been properly drilled and cemented by Gulf. 

The Commission has an incorrect understanding of the FV3 Well's history. 

TR-II, Vol II , p 315, lines 14-19. 

TR-II, Vol II , pages 311-346, Premier Exhibits 2. 6, and 7, 
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The work conducted in October 1995 does not overlay the dispute 82 feet.40 In 

October, 1995, Premier attempted to test its FV3 Well for oil production in 

Delaware intervals other than in the disputed 82 feet in the lower UCC reservoir 

in order to support its contention that it had other Delaware pay below Exxon's base 

of the Upper Brushy Canyon which was not accounted for in the Unit participation 

formula proposed by Exxon.41 

Gulf originally completed the FV3 Well in only three zones: 

Zone #1: 
Location: some 900 feet below the disputed 82 feet interval 

Zone #2: 
Location: some 58 feet above the disputed 82 feet interval 

Zone #3: 
Location: some 269 feet above the disputed 82 feet interval 

In October, 1995, Premier did not add additional perforations nor did it 

stimulate any zone. Premier removed both bridge plugs uncovering both Zones #1 

and #2. Zone #2 had no pressure while Zone #1 had fluid flow up the casing due 

to the incomplete testing by Gulf. This Zone #1 is the "pay not accounted for in 

the unit production formula" because it is below Exxon's Upper Brushy Canyon 

base located some 900 feet below the disputed 82 feet interval in the UCC 

reservoir.42 Mr. Terry Payne, a petroleum engineer, testified for Premier that the 

acid treatment log of Zone #2 of the Premier FV-3 Well shows that some of the 

water produced from the well was channeling down from an upper zone and should 

not be attributed to the UCC reservoir.43 When evaluating the treatment of Zone 

4 0 TR-II. Vol I I . p. 302, lines 13-18. 

4 1 TR-II. Vol II , p. 291. lines 14-23. 

4 2 See Rehearing Application, Exhibits l-A. 1-B and 1-C, 

4 3 TR-II, Premier Exhibit 10. 
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#2, the Cement Bond Log for the Premier FV3 Well confirms that the disputed 82 

feet interval is protected with cement and along with the acid treatment log 

demonstrates that the disputed 82 feet interval remains "virgin reservoir" before and 

after the October 1995 test. 

In terms of reservoir thickness, porosity, water saturations and therefore 

original oil in place, waterflood target oil and C02 target oil, Premier's numbered 

tracts compare favorably to the Yates tracts (EP 5,7,8, & WM 5& 6) which Exxon 

credits with substantial waterflood reserves. Yet when Exxon imputes this data into 

its reservoir simulation program (computer model), it chose to increase the water 

saturation for the Premier FV3 Well from 38% to 60% and in doing so made the 

Premier tracts appear to have less value than comparable Yates' tracts. Exxon did 

this prior to receiving information from Premier concerning the water saturation 

data for Premier's FV3 Well and then when Exxon received the data, it refused to 

"redo" its report. 

Three of these Yates' wells border the Premier Tract 6 (EP7,5 & WM6). 

Exxon's report shows UCC waterflood target oil for Premier's Tract 6 is 2,320,000 

barrels while Yates adjoining tracts are credited with 2,680,00 barrels of oil. 

By Exxon mislocating the UCC base, by incorrectly concluding the reservoir 

is ending on Premier's Tract 6, and by exaggerating the water saturation in the 

Premier FV3 Well, Exxon discriminates in its Report against Premier by not giving 

the same waterflood reserve credits to the Premier acreage as it does for the Yates' 

tracts. 

Because the Commission agreed with but then discounted the net 82 feet 

disputed interval and failed to draw comparisons of the Premier acreage with the 

Yates acreage, the Commission made substantial errors of fact in Findings (20)(a) 

and (20)(c) which affected its ultimate decision in this case. Thus, the Court needs 

to vacate Order R-10460-B and require the Commission to correct its mistakes. 
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POINT III: 

THE STATUTORY UNITIZATION ACT IS 
UNCONSTITUTIONAL BECAUSE IT PROVIDE 
FOR THE USE OF THE STATE'S POLICE 
POWERS TO A L L O W T H E P R I V A T E 
CONFISCATION AND IMPAIRMENT OF 
PROPERTY RIGHTS. 

While Premier objects to having its property rights confiscated by the 

Commission pursuant to the Statutory Unitization Act, an analysis of currently 

available case law from other jurisdictions, indicates that this is an area in which 

property rights of individuals have been judicially decided to be subject to legislative 

determination of overriding public interest.44 

Premier believes that its dispute is not with the Act itself but with the 

Commission's failure to abide by and comply with that act. Accordingly, Premier 

withdraws this point from its appeal. 

POINT IV: 

THE COMMISSION VIOLATED PREMTER'S 
CORRELATIVE RIGHTS BY FAILING TO 
C O M P L Y W I T H T H E S T A T U T O R Y 
UNITIZATION ACT 

The Commission's use of the Statutory Unitization act violated Premier's 

correlative rights because the Commission approved Exxon proposal to include a 

column of 40-acre tracts including four 40-acre tracts (Tract 6) operated by Premier 

within the western boundary the Avalon-Delaware Unit despite the fact that Exxon 

u See Romanov, "Statutory Unitization", Paper No. 12, (Rocky Mt. Min. 
L. Fdn. 1985). This subject has not been decided by the New Mexico Supreme 
Court. 
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did not intend to attempt to recovery from those tracts any remaining primary oil 

or any secondary oil by waterflooding. Exxon sought to combine two separate 

projects into one statutory unitization effort rather than initially establishing a 

waterflood unit and later, if appropriate, expanding that project to include Tract 6 

when C02 flooding was demonstrated to be practicable. 

Exxon's geologic interpretation along with Exxon's volumetric calculations 

of original oil in place established the "relative value" of Premier's Tract 6 on the 

western boundary of the reservoir as follows: 

See Exxon Exhibit 10 Vol 1 Exhibit E-6 (G-19). 

Based upon its analysis of Premier's FV #3 Well, Exxon further argued that 

Premier's Tract 6 had no potential for waterflood target oil and only 1.626 million 

barrels of C02 target oil by applying a weighted factor of 50% and 25% to Tract 

The Commission adopted Exxon's unit participation formula predicated upon 

the intention to allow each tract to recover its percentage of remaining primary oil, 

its percentage of secondary oil and workover oil potential and its percentage of 

tertiary oil potential by a weighted formula of 25% primary, 50% secondary/ 

workover and 25% tertiary. The result, however, is to give 1.0192% of all unit 

production to Tract 6 operated by Premier despite the fact that Exxon said Tract 6 

has 7.6% of the unit acreage and 4.16% of the total remaining reserves46. Such a 

Remaining Primary Oil in place 
Waterflood Target Oil in place: 
Workover Target Oil in place: 
C02 Target Oil in place: 

Original oil in place: 13,730,000 BO 
-0-

2,950,000 BO 
-0-

10,070,000 BO 

6.45 

45 TR-II. Vol 1, Exxon"s Exhibit 10, E-6 and E-7 

4ft TR-II, Vol I , Exxon Exhibit 10, G-19. 
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participation formula does not allocate unitized hydrocarbons on a fair, reasonable 

and equitable basis. Such a result violates the Statutory Unitization Act. 

The Commission in Finding (20)(f) refused Premier's request that the 

Commission determine "relative value" from the evidence introduced at the hearing 

and instead has approved the Exxon participation formula as "fair" despite the 

following evidence: 

(a) Reserves are established for the unit by utilizing Exhibit G-19 of 
the Exxon's August 1992 Technical Report (as amended by G-24) in 
which Premier's Tract 6 is assigned "0" remaining primary recovery, 
"0" workover reserves, "0" waterflood reserves and 1,626.0 MSTBO 
C02 reserves; and 

(b) Exxon proposes to include a column of 40-acre tracts including 
four 40-acre tracts (Tract 6) operated by Premier within the western 
boundary of the Avalon Unit but does not intend to attempt to recover 
from those tracts any remaining primary oil, any workover oil or any 
secondary oil by waterflooding. 

As much as the Commission may have wanted to avoid the difficult task of 

determining relative value, it is no excuse to accept the Exxon participation formula 

when it is based upon an albeit expensive and time consuming but still fatally flawed 

technical report. Mr. Terry Payne. Premier's expert petroleum engineering witness, 

based upon Exxon's Technical Report dated August 1992, concluded that: 

1. Exxon failed to use traditional participation parameters including 
original oil in place which were adopted by the Division for use in the 
Parkway Delaware Unit (NMOCD Case 10619). 

2. The Exxon-Yates participation formula was flawed because it 
assigns waterflood percentages based upon numbers assigned to tracts 
which are not adjusted for geological changes. 

3. The Exxon-Yates participation formula was flawed because it failed 
to allocate the total unit waterflood reserves equitably among the 
tracts: 
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Operator Waterflood percent assigned percentage 
Premier 8.29% -0-% 
Exxon 41.09% 59.71% 
Yates 49.63% 40.29% 
MWJ 1.07% -0-% 

(See Premier Exhibit 9 page 4) 

4. The Exxon-Yates participation formula was flawed because it failed 
to allocate the total unit C02 flood reserves equitably among the 
tracts: 

Operator C02 flood percent assigned percentage 
Premier 5.88% 4.08% 
Exxon 56.49% 60.26% 
Yates 36.01% 35.25% 
MWJ 1.62% 0.42% 

(See Premier Exhibit 9 page 6) 

The Commission attempted to excuse this inequity by arguing that the Exxon 

participation formula is "fair" because Premier will receive income from the start 

of the unit even though Premier's acreage will provide no benefit to the unit until 

the C02 project. The Commission ignored the statutory definition of "fairness": 

Section 70-2-33(H) NMSA ofthe Oil and Gas Act defines Correlative Rights 

as "...the opportunity afforded, as far as it is practicable to do so, to 
the owners of each property in a pool to produce without waste his 
just and equitable share of the oil or gas or both in the pool, being an 
amount so far as can be practicably determined and so far as can be 
practicably obtained without waste, substantially in the proportton that 
the quantity of recoverable oil or gas or both under the property bears 
to the total recoverable oil or gas or both in the pool and for such 
purpose, to use his just and equitable share of the reservoir energy;" 

The Commission has allowed Exxon to confiscate Premier's property rights 

in this oil & gas lease and has failed to, "determine relative value, from the 

evidence introduced at the hearing taking into account the separately owned tracts 
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in the unit area, exclusive of physical equipment for development of oil and gas by 

unit operations, and the production allocated to each tract shall be the proportion 

that the relative value of each tract so determined bears to the relative value of all 

tracts in the unit area." (emphasis added-See Section 70-7-6(B) NMSA 1978). 

Section 70-7-6(B) NMSA of the Statutory Unitization Act states: 

"If the Division determines that the participation formula contained in 
the unitization agreement does not allocate unitized hydrocarbons on 
a fair, reasonable and equitable basis, the Division shall determine 
relative value, from the evidence introduced at the hearing taking into 
account the separately owned tracts in the unit area, exclusive of 
physical equipment for development of oil and gas by unit operations, 
and the production allocated to each tract shall be the proportion that 
the relative value of each tract so determined bears to the relative 
value of all tracts in the unit area.Section 70-7-4 (J) NMSA of the 
Statutory Unitization Act says "relative value" means the value of 
each separately owned tract for oil and gas and its contributing value 
to the unit in relation to like values of other tracts in the unit, taking 
into account acreage, the quantity of oil and gas recoverable 
therefrom, location on structure, its probable productivity of oil and 
gas in the absence of unit operations, the burden of operation to which 
the tract will or is likely to be subjected, or so many of said factors, 
or such other pertinent engineering, geological, operating or pricing 
facts, as may be reasonably susceptible of determination. 

Section 70-7-7 NMSA of the Statutory Unitization Act provides that the 

Division has the authority and obligation to approve or prescribe a plan or unit 

agreement for unit operation which shall include: 

"A area of the pool or part of the pool to be operated as a unit 
and the vertical limits to be included,..." 

"C. an allocation to the separately owned tracts in the unit area of all 
the oil and gas that is produced from the unit area..." 

The failure of the Commission to comply with the Statutory Unitization Act 

is illustrated by Mr. Terry Payne's comparison ofthe following three options: 
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USING THE EXXON GEOLOGIC AND EXXON 
FORMULA the total remaining future production is 
allocated as follows: 

Operator 

Premier 
Exxon 
Yates 
MWJ 

percent of future 
production 
3.30% 

60.63% 
35.74% 
0.34% 

assigned 
percentage 
1.02% 

64.79% 
34.07% 
0.12% 

(See Premier Exhibit 9 pages 32-35) 

USING THE EXXON GEOLOGY but SUBSTITUTING 
PREMIER S PROPOSED FORMULA, the total remaining 
future production is allocated as follows: 

Operator 

Premier 
Exxon 
Yates 
MWJ 

percent of future 
production 
3.03% 

60.63% 
35.74% 
0.34% 

assigned percentage 
of future production 

3.42% 
59.28% 
36.20% 
1.09% 

(See Premier Exhibit 9 page 41) 

USING PREMIER'S GEOLOGY and SUBSTITUTING 
PREMIER S PROPOSED FORMULA, the total remaining 
future production is allocated as follows: 

Operator 

Premier 
Exxon 
Yates 
MWJ 

percent of future 
production 
5.17% 

57.80% 
36.70% 
0.32% 

assigned percentage 
of future production 

4.52% 
58.29% 
36.10% 
1.08% 

(See Premier Exhibit 9 page 49) 

Mr. Terry Payne concluded that of the above three options, the Premier geology 

and participation formula is fair because: 
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(i) it uses more traditional parameters like those 
adopted for Parkway Delaware Unit while the Exxon 
proposal does not; 

(ii) it allocates the total unit future oil production 
equitable among the tracts while the Exxon participation 
formula is flawed because it fails to do so. 

The Commission should have approved the waterflood unit but excluded the 

Premier Tract from the waterflood project because under Exxon's proposal the 

Premier Tract will make no contributing value to the waterflood and should not 

receive any compensating value. 

POINT V: 

THE COMMISSION PREMATURELY APPROVED 
E X X O N ' S C02 P R O J E C T W H I C H IS 
SPECULATIVE AND NOT SUPPORTED BY 
SUBSTANTIAL EVIDENCE. 

The Commission has prematurely approved a Tertiary C02 Project. Exxon 

testified that "waterflooding" is the reason for the Unit, while the Tertiary Recovery 

Project ("C02") had only some probability of happening/not happening. 

It is undisputed that Exxon intended to institute a Secondary Recovery Project 

for recovery of oil by waterflooding only an interior portion of the unit which would 

be surrounded by an outer ring of 40-acre tracts which will not contain producing 

wells nor contain or be offset by injection wells. 

Exxon proposed possibly at an undetermined time in the future to convert the 

Secondary Recovery Project to a Tertiary Recovery Project by expanding the 

original waterflood project area by drilling 18 C02 injection wells, 18 new 

producing wells, and commencing the injection of carbon dioxide ("C02") at which 

point the outer ring tracts (including Tract 6) will contain producing and adjacent 
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injection wells. But Exxon proposed to extend the C02 injection in such a pattern 

so as to flood only 25 % of Tract 1109 and 50% of the balance of Premier's tracts 

thereby reducing Premier's share of tertiary ("C02 target") oil recovery by a factor 

of 25% to 50%. 

It is of particular concern to Premier that Exxon's uses the same reservoir 

simulation model for both the waterflood project and the C02 project which results 

in "equal value" for both projects, yet chose in its participation formula to credit 

50% to waterflood target oil and only 25% to C02 target oil. The Commission 

criticized Premier for giving equal value to the waterflood and the C02 projects yet 

overlooked the fact that Exxon's own technical report did exactly the same thing. 

The Commission's approval of the C02 project is premature. Exxon's 

analysis of the C02 potential is based solely on a waterflood model and therefore 

is speculative and has not been the subject of any scientific study to determine its 

feasibility and therefore any forecasted increase in ultimate recovery of tertiary oil 

from the unit by including the Premier Tract 6 is speculative. 

At such time as firm plans are formulated for a tertiary recovery project, then 

Exxon should return to the Commission for either (a) a lease line injection 

agreement with Premier and/or (b) including the Premier acreage in the C02 

project. 
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POINT VI: 
PREMIER'S TRACT IS NOT NECESSARY FOR 
T H E W A T E R F L O O D - T H E R E IS NO 
SUBSTANTIAL EVIDENCE TO SUPPORT 
INCLUDING PREMIER'S TRACT 

Exxon argues that there is no increase in ultimate recovery of secondary oil 

from the unit by including the Premier Tract 6. Exxon argues that Premier "failed 

to prove additional recoverable reserves, leaving only the risky potential of C02 

flooding." (TR-II, p 522). Contrary to its arguments, Exxon's own engineer analysis 

shows that numbered tract 1309 of Premier's Tract 6 should have been credited with 

176,511 barrels of recoverable waterflood reserves. Yet, Exxon chose to mislead 

the Commission by placing all of those waterflood reserves for that tract into the 

C02 reserves. If Premier's acreage had properly been credited with waterflood 

reserves, then Premier had over 7.25% of the remaining recoverable oil . 4 7 

Under the Exxon analysis the inclusion of the Premier Tract 6 is not 

necessary in order to effectively carry on the Secondary Recovery Project. Exxon's 

Secondary Recovery Plan provides no means for the recovery of any oil west of the 

existing Yates' wells. 

Exxon, who operates or owns working interests in all tracts (except Tracts 

6, 7, and 8), seeks to include the Premier Tract 6 only as a "protection buffer" and 

contrary to the Statutory Unitization Act. assigned no "contributing value" for 

secondary oil recovery. (See Section 70-7-4(J) NMSA 1978). 

Since recovery of any such oil is thereby deferred to a tertiary recovery phase 

for which no commitment has been made, the implication that correlative rights 

would be impaired and that waste would occur if the Premier acreage were deleted 

from the proposed unit is groundless. 

TR-II, Vol I , Exxon Exhibit 7, see table attached to Exxon letter dated 
October 28, 1992 
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POINT VII: 

THE COMMISSION S ULTIMATE DECISION IS 
BASED UPON FINDINGS (17)(h) AND (19)(a), 
AND 20(b) WHICH ARE WRONG AND ARE NOT 
SUPPORTED BY SUBSTANTIAL EVIDENCE AND 
ADOPTS ARBITRARY AND CAPRICIOUS 
REASONS TO SUPPORT ITS REJECTION OF 
PRIMER'S ENGINEERING EVIDENCE 

The Commission mistakenly thought Premier's claim was based only upon 

oil in place. The Commission's ultimate decision is based upon Findings (17)(h), 

(19)(a) and (20)(b) which are wrong and are contrary to undisputed testimony. See 

Rehearing Application Point II and Point IV. At the Commission hearing, Mr. 

Terry Payne, a consulting petroleum engineer, who correctly analyzed the Exxon 

Technical Report, DID NOT equate waterflood target oil-in-place with incremental 

recoverable waterflood oil reserves. Both Mr. Payne testifying for Premier and Mr. 

Gilbert Beuhler testifying for Exxon agreed on the engineering method by which to 

calculate recoverable reserves based upon volumetric calculations of original oil in 

place and by incorporating recovery factors and sweep efficiencies. 

However, in Findings (17)(h) and (19)(a), the Commission erroneously mis-

characterized Premier's petroleum engineering testimony when it described his 

testimony as equating waterflood target reserves with waterflood target oil in place 

and then unfairly dismissed Premier's claim because it "excluded recovery 

efficiency." 

In Finding (19)(g), the Commission finds that Premier's proposed 

participation formula was based upon 50% on original oil in place with the 

remaining 50% attributed to actual recoveries. Then in Finding (20)(b), the 

Commission finds that Premier's arguments and proposed participation formula is 

limited to oil-in-place calculations. These two findings are inconsistence and 
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mutually exclusive. Finding (20)(b) is factually wrong. Premier's arguments and 

proposed participation formula is not "limited to oil-in-place calculations." BOTH 

Exxon and Premier arguments are founded in original oil in place calculations. 

The mistakes in Findings (17)(h) and (19)(a) formed the basis for the 

Commission to reach the wrong conclusion in Finding (20)(b) when it incorrectly 

finds that "Premier's arguments and proposed participation formula is limited to oil-

in-place calculations. In fact both Exxon and Premier's proposed formula are based 

in part on oil-in place calculation while neither is limited only to oil in place 

calculation. The Commission has made mistakes of fact which have affected its 

ultimate decision in this case. 

POINT VIII: 

FINDINGS (20)(f) IS NOT SUPPORTED BY 
SUBSTANTIAL EVIDENCE AND EXXON'S 
PARTICIPATION FORMULA W I L L NOT 
PROTECT CORRELATIVE RIGHTS 

Exxon's participation formula adopted Finding (20) (f) is not supported by 

substantial evidence and does not protect correlative rights. See Rehearing 

Application Point III . Contrary to Finding (20)(f) of Order R-10460-B, Exxon's 

Unit participation formula does not protect correlative rights. The Commission 

should have remembered that Mr. Payne used Exxon's own Technical Report and 

demonstrated that the Exxon-Yates participation formula is flawed because it failed 

to allocate the total unit waterflood reserves equitably among the tracts: 

Operator 
Premier 8.29% -0-% 

41.09% 59.71% 
49.63% 40.29% 
1.07% -0-% 

Waterflood target Assigned percentage 

Exxon 
Yates 
MWJ 

(See Premier Exhibit 9 page 4) 
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Exxon's proposed 50% flood factors for Tract 6 (Exxon Technical Report 

Exhibit E-7) are arbitrary because they assume that the outer ring tract's producing 

wells will be located in the center of each 40-acre tract when in fact those wells 

could be located 330 feet from the outer boundary and be assigned a 75 % flood 

factor without adversely affecting flood efficiency. 

Premier's Tract 6 can be excluded from the unit without any reduction in 

ultimate recovery if the four lease line C02 flood injection wells are drilled between 

Premier Tract 6 and the Yates' Tracts #3, 3b, 5a,and 5b (See Premier Exhibit 9 

pages 9-12). Furthermore, Premier will have the ability to flood part of its lease 

that is being excluded from the Exxon Avalon (Delaware) Unit. 

CONCLUSIONS 

The confiscation of Premier's property by the State of New Mexico is 

permitted in very limited circumstances and upon very specific terms and conditions 

set forth in New Mexico's Statutory Unitization Act. Premier's property cannot be 

confiscate simply because Exxon spent a lot of time and money on that effort. It 

cannot be confiscated by Exxon simply because Premier is not yet currently 

producing oil from the UCC reservoir. The flaws in Exxon's technical report 

where brought to Exxon's attention by both Yates and Premier. Exxon changed its 

formula to accommodate Yates but chose to reject Premier's evidence and argued 

that it was now too late and too expensive to change either the technical report or 

the formula. 

Exxon has admitted that it does not need Premier's tract for the waterflood 

project. Yet, the Commission has authorized Exxon to take Premier's Tract 6 for 

the waterflood project. 
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The Commission's excuse for taking Premier's tract is that the tract is 

necessary in order to maximize the recovery from the Yates' tracts if and when 

the waterflood project is expanded and converted to a C02 recovery project. In 

doing so Premier has not been adequately compensated but has had a portion of its 

property taken for the benefit of Exxon and Yates. The Commission has failed to 

comply with the Statutory Unitization Act. 

The Commission's order is tainted by the participation of a Commissioner 

who was biased. By that participation. Premier was denied its opportunity to have 

this matter heard by an impartial Commission. 

Premier request's that the Court set aside this Commission decision. 

Respectfully submitted, 

W. Thomas Kellahin 
KELLAHIN & KELLAHIN 
P. O. Box 2265 
Santa Fe. New Mexico 87504 
(505) 982-4285 
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December 11, 1995 

HAND D E L I V E R E D 

Mrs. Jamie Bailey 
Office of the Commissioner of Public Lands 
State Land Office Building 
310 Old Santa Fe Trail 
Santa Fe, New Mexico 87501 

DEC 
£ 0 

'isinn 

Re: NMOCD Cases 11297 and 11298 
Application of Exxon Corporation for Waterflood Project, 
Carbon Dioxide Project and Staaitory Unitization 
Avalon-Delaware Unit, Eddy County, New Mexico 

Dear Mrs. Bailey: 

On December 14, 1995, the New Mexico Oil Conservation 
Commission is scheduled to hearing the subject case which involves 
Exxon's desire to include State of New Mexico Oil & Gas Lease No. K-
6527-1 (E/2E/2 of Section 25. T20S, R27E) in both its proposed 
waterflood project and its carbon dioxide flood project. 

My client is Premier Oil & Gas Inc. who is the current lessee of 
this lease and who is opposed to its inclusion in the unit. 

I am aware that your responsibilities as an employee of the 
Commissioner of Public Lands ("Land Office") have involved gathering 
information and making recommendations concerning whether it is in the 
best interests of the Land Office to include certain State of New Mexico 
oil & gas leases in units such as this. 

While I have the greatest respect for your expertise and your 
professionalism. I am concerned that your responsibilities to the Land 
Office this particular case have created a conflict of interest which would 
preclude you from participating as a member of the Oil Conservation 
Commission. BEFORE THE 

EXHIBIT 
Case No. 11298 DeNovo Exhibit No. 
Submitted By: 
PREMIER OIL & GAS INC. 
Hearing Date: December 14. 1995 



Mrs. Jamie Bailey 
December 11, 1995 
Page 2 

The Land Office has already granted preliminary approval of this 
unit which includes the disputed tract. Should you ultimately decide in 
favor of my client, then your actions would be contrary to the decision 
made by the Land Office. 

I would appreciate knowing (a) if you have any reservations about 
participating in this case, and (b) if you have had any personal 
involvement on behalf of the Land Office with this unitization effort by 
Exxon. If so, can you ignore that past involvement and decide this case 
regardless of the affect that decision might have upon the Land Office 
and its prior approval to include this tract in this unit. 

/ 

cc: Ken Jones (Premier) 
cc: William J. LeMay (Chairman-OCC) 
cc: Jim Bruce, Esq. (Exxon) 
cc: William F. Carr, Esq. (Yates) 
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December 13, 1995 

VIA FACSIMILE & U.S. MAIL 

W, Thomas KellaJiim, Esq. 
Kellahin &. Kellahin 
117 North Guadalupe 
P.O. Box 2265 
Santa Fe, NM 87504-2265 

Re: NMOCD cases 11297 and 11298, Application of Exxon Corporation for Waterflood 
Project, Carbon Dioxide Project and Statutory Unitization Avalon-Delaware Unit, Eddy 
County, New Mexico 

Dear Mr. Kellahin: 

Your letter of December I I , 1995 to Jami Bailey has been referred to me for reply. In your 
letter you raise certain questions about Ms. Bailey's participation in a State Land Office decision 
to approve this particular Unit. You are concerned that her participation may have created a 
conflict of interest precluding her from sitting on the Oil Conservation Commission as the 
Commissioner of Public Lands' designee. Sec Sec. 70-2-4 NMSA 1978. 

We share your concern that procedural due process of law be accorded parties appearing before 
this agency and any others on which a designee of the Commissioner sits. We are mindful of 
our responsibilities to the public in this regard. See Santa Fe Exploration Co. v. Oil 
Conservation Comm'n, 114 NM 103 (S.Ct. 1992). 

In this instance Ms. Bailey and I are satisfied that she can participate as a member of the fc' 
Commission and hear the matter with complete professionalism and impartiality. In response 
to the first two questions you pose in your letter, Ms. Bailey has no reservations about 
participating in this case. Any decision she may make as the Commissioner's designee will be 
based on the evidence in the record of the case. She had very little personal involvement in the 
Land Office process concerning this particular unitization. She attended one meeting internally 
and as a formality signed a letter of preliminary approval prepared by staff. The documents 

BEFORE THE 
OIL CONSERVATION COMMISSION 

Case No. 11298 DeNovo Exhibit No.jT? 
Submitted By: 
PREMIER OIL & GAS INC. 
Hearing Date: December 14, 1995 
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concerning the unitization in question are, of course, public records and you are free to examine 
them if you wish. Ln that event please call me at 827-5715 to arrange a time for you to inspect 
the documents. 

Your letter is the first occasion that this particular conflict of interest question has come to my 
attention. As you may know, I have been general counsel here for a reIauvciy.shojtJime, and 
I am continually discovering new areas requiring Segal attention. This is one of them. 

It seems to me that the Legislature created a statutory conflict of interest, or at least a potential 
one" when it provided for the Commissioner to participate as a member of the Oil Conservation 
Commission under Sec. 70-2-4 NMSA 1978. It seems to me that the Legislature was concerned 
enough for the welfare and protection of public lands that, as a secondary consequence of its 
action, it created this form of institutional conflict. One of the purposes of having the 
Commissioner of Public Lands or his designee on the Oil Conservation Commission is to look 
after the interests of public land trust beneficiaries. There is netting, of course, that the. Laud 
Office can do about this legislative framework. 

At the same time, however, as we stated earlier, we do recognize that parties litigating before 
the Oil Conservation Commission are entitled to have their constitutional rights, including 
procedural due process, respected. As a transactional matter, this means that the \, 
Commissioner's designee should be free from bias and prejudgment. We arc satisfied that such ^ 
is the case with Ms. Bailey in this case. In addition, as to the future, we will. try to make sure 
thaMhe Commissioner's designee has not participated in the Land Office decision or transaction 
that is the subject of the Oil Conservation Commission bearing. The issues before the Land 
Office may be different from the questions before the Commission, which would mean that 
participating in a Land Office decision would not preclude a designee from hearing a different 
issue, albeit arising out of the same facts, before a different administrative body. We haven't ^ 
researched this issue at this point, partly in the interest of taming around your letter request as 
soon as possible. We understand that you have a hearing in this matter before the OU 
Conservation Commission tomorrow and we would not want to delay that by our review. In any 
case, we think it is the wiser choice for the Land Office to simply avoid any transactional 
conflict whenever it can by making sure the Commissioner's designee has not worked directly 
on the matter before the Commission. 
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December 13, 1995 

If there is anything further we can do for you on this matter, please give me a call. 

Sincerely, 

Jan Unna 
General Counsel 

JU/jc 

cc: Jami Bailey 
Rand Carroll, Esq. 
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RAY POWELL, M.S.. D.VJVf. 
COMMISSIONER 
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SANTA F£. NEW MEXICO 87504-1148 
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(505) &2 7-5760 
FAX (505) 827-5766 

Exxon Company USA 
P.O. Box 1600' 
Midland, Texas 79702-1600 

Attention: Mr. Joe Thomas 

Re: Request for Preliminary Approval 
Avalon Delaware Unit 
Eddy County, New Mexico 

Dear Mr. Thomas: 

This office has reviewed the unexecuted copy of the unit agreement for the proposed Avalon 
Delaware Unit, Eddy County, New Mexico. This agreement meets the general requirements of 
the Commissioner of Public Lands who has this date granted you preliminary approval as to 
form and content. 

Preliminary approval shall not be construed to mean final approval of this agreement in any way 
and will not extend any short term leases until final approval and an effective date are given. 

When submitting your agreement for final approval, please submit the following: 

' 1. Application for final approval by the Commissioner setting forth the tracts that 
have been committed and the tracts that have not been committed. 

2. Two copies of the Unit Agreement. 

3. All ratifications from the Lessees of Record and Working Interest Owners. All 
signatures should be acknowledged before a notary. One set of ratifications must 
contain original signatures. 

4. Initial Plan of Operation. 

5. Order of the New Mexico Oil Conservation Division. Our approval will be 
conditioned upon subsequent favorable approval by the New Mexico Oil 
Conservation Division. 

Exhibit No. 6-A 
6. A copy of the'Unit Operating Agreement. Exxon Corporation 

NMOCD Cases 11297 & 11298 
Hearing Date: June 29, 1995 



Exxon Company USA 
Page 2 
May 11, 1995 

7. Per your telephone conversation with Pete Martinez of this office, please revise 
Exhibit "A" & "B" to coincide with the BLM's survey plats. The following unit 
acreage should be changed: Federal Acreage, State Acreage, Fee Acreage and 
Total Acreage. 

8. In Unit Agreement Page 3, Section 2(a), the acreage should be changed to 
2,118.78. 

9. Please date the unit agreement on Page 1. 

10. A redesignation of all weil names and numbers. The list should include the OCD 
property name, property number, pool name , pool code and API number. 

If you have any questions, or if we mav be of further help, please contact Pete Martinez at (505) 
827-5791. 

Very truly yours, 

RAY POWELL, M.S., D.V.M. 
COMMISSIONER OF PUBLIC LANDS 

BY: 
JAMI BAILEY. Deputy Director 
Oil/Gas and Minerals Division 
(505) 827-5745 

RP/JB/cpm 
Enclosure 
cc: Reader File 

BLM-Roswell—Attention: Mr. Armando Lopez 
OCD-Santa Fe-Attention: Mr. Roy Johnson 
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IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

Opinion Number SUPREME COURT OF NEW MEXICO 
Filing Date: 

Docket No. 24,311 

PREMIER OIL & GAS, INC 

Petitioner-Appellant, 

vs. 

OIL CONSERVATION COMMISSION OF 
THE STATE OF NEW MEXICO, EXXON 
CORPORATION, and YATES PETROLEUM 
CORPORATION, 

Respondents-Appellees. 

APPEAL FROM THE DISTRICT COURT OF EDDY COUNTY 

Jay W. Forbes, District Judge 

Kellahin & Kellahin 
W. Thomas Kellahin 
Santa Fe, NM 

for Appellant 

Hon. Patricia A. Madrid, Attorney General 
Marilyn S. Hebert, 
Rand Carroll, Special Assistant Attorneys General 
Santa Fe,NM 

for Appellee Oil Conservation Comm. 

James Bruce 
Santa Fe, NM 

for Appellee Exxon Corp. 

Campbell, Carr, Berge & Sheridan, P.A. 
William F. Can-
Santa Fe, NM 

for Appellee Yates Petroleum Corp. 

MAES, Justice. 

{1} This is an appeal of a district court order affirrning the decision of the New Mexico Oil 

Conservation Commission ("OCC" or "Commission") to allow Exxon Corporation's ("Exxon's") 

DECISION 
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application for unitization under the Statutory Unitization Act, NMSA 1978, §§ 70-7-1 to -21 (1975, 

as amended through 1987), of the Avalon-Delaware oil field in Eddy County. We have jurisdiction 

pursuant to NMSA 1978, § 70-2-25(B) (1981, prior to 1998 amendment).1 

{2} Premier Oil & Gas, Inc. ("Premier") brings three issues before us on this appeal. First, it 

argues that Commissioner Jami Bailey improperly functioned both as the representative approving 

unitization for the Commissioner of Public Lands ("CPL") and as a member of the OCC. Second, 

Premier argues that Exxon's proposed participation formula is not a fair one and that the OCC 

therefore violated the Statutory Unitization Act. Third, Premier argues that the order is arbitrary and 

capricious, fails to protect correlative rights, and is not supported by substantial evidence in view of 

(a) the failure of the OCC to appreciate the existence of disputed "pay" at well FV3, (b) the alleged 

premature approval of a C0 2 flood, and (c) the alleged wrongful inclusion of Premier in a waterflood. 

For the reasons hereinafter stated we affirm the order of the district court. 

I . Facts and Issues 

{3} In May 1995 Exxon Corporation applied to the Oil Conservation Division ("Division") for 

statutory unitization of approximately 2118.78 acres, including an outer ring of 40 acres of edge 

tracts or "buffer zone," of state, federal, and fee lands to be known as the Avalon-Delaware Unit 

Area ("Unit Area"). Exxon also applied for authority from the Division to institute the waterflood 

project in a portion of the Unit Area. 

{4} Twelve separate tracts of land are contained in the Unit Area. Appellant Premier owns a state 

oil and gas lease of a tract of land known as Unit Tract 6, which Exxon's application sought to 

include in the Unit Area. Yates Petroleum Corporation ("Yates"), which voluntarily included its tracts 

in the unit, appears in support of Exxon. Before the date of unitization, October 1, 1995, Exxon 

operated five of the tracts, Yates operated five, and Premier and MWJ Producing Company operated 

one each. 

{5} Exxon's project is an attempt to recover three main categories of oil: primary oil reserves by 

using existing reservoir energy to produce that oil; secondary and work-over reserves by adding 

'We do not consider the bearing, if any, the 1998 amendment to NMSA 1978, § 70-2-
25(B) (1981) would have on our jurisdiction in this case, because this appeal was taken well 
before the effective date of that amendment. 
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additional perforation in existing wells and by injecting water into the reservoir to recover more oil; 

and C0 2 oil reserves by injecting a combination of carbon dioxide and water into the reservoir. The 

waterflood plan is an attempt to recover more oil from Exxon's and Yates' wells by injecting water 

into an interior portion of the unit containing 27 existing producing wells and using 19 injection wells 

of all which would be surrounded by the outer ring of 40-acre tracts. Premier owns the working 

interest in one of these buffer zone tracts, Unit Tract 6. While Premier's Tract 6 was to be included 

within the western boundary of the Unit Area, Exxon did not intend to attempt to recover from Tract 

6 any remaining primary oil, any work-over oil, or any secondary oil by waterflooding. Only one of 

Premier's two wells in Unit Tract 6 was to be included in the Unit Area. Exxon contemplated that 

Unit Tract 6 would serve as a "buffer zone," so that if C0 2 flooding was ever determined to be 

feasible, Exxon would use part of Tract 6 for C0 2 injection wells to improve recovery from the 

Yates' tracts. 

{6} Exxon and Yates proposed a participation formula for the Unit Area. Under this formula, out 

of each unit of production, or the proceeds therefrom, each tract receives a share proportionate to 

its share of total remaining reserves. This figure is divided into share of primary reserves, share of 

waterflood or secondary reserves, and share of C0 2 flood or tertiary reserves. Then, these shares are 

weighted to reflect their respective worth. Exxon's experts found that primaiy reserves are worth 

25% of total reserves, waterflood 50%, and C0 2 flood 25%. Given that Premier's tract has no 

remaining primary or secondary reserves, Premier will receive allocations representing the tertiary 

reserves only. Because the tertiary reserves constitute only approximately 25% of total reserves, and 

because only about 4% of these reserves lie under the Premier tract, Premier will be entitled to 

roughly 1% of total unit production. 

{7} The Division held a hearing on the application at which Exxon, Premier, and Yates appeared 

and were represented by counsel. The Division entered its order granting Exxon's request for 

statutory unitization and allowing Exxon to institute a waterflood project. 

{8} Premier appealed the Division order to the OCC pursuant to NMSA 1978, § 70-2-13 (1955, 

as amended through 1981). The OCC held its de novo hearing on December 14, 1995, at which all 

parties appearing at the Division hearing appeared and were represented by counsel before the OCC. 

2 
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The OCC entered its order on March 12, 1996, ordering the statutory unitization of the Unit Area 

and allowing Exxon to institute a waterflood project. Premier filed its Application for Rehearing 

with the OCC on March 20, 1996. 

{9} The OCC did not act on the Application, and it was therefore deemed denied pursuant to 

NMSA 1978, § 70-2-25(A) (1935, as amended through 1981). Premier filed a Petition for Review 

of the Decision of the OCC in the district court on April 12,1996, under Section 70-2-25(B). It was 

dismissed with prejudice on March 12, 1997, and Premier now appeals to this Court. 

U. Standard of Review 

{10} In Johnson v. New Mexico Oil Conservation Comm'a 1999-NMSC-021, 1f 16, N.M. , 

P.2d , we explained how an appellate court reviews legal and factual conclusions reached by 

the Commission: 

This Court conducts a whole-record review of the OCC's 
factual findings. See Santa Fe Exploration Co. v. Oil Conservation 
Comm'n. 114 N.M. 103, 114, 835 P.2d 819, 830 (1992). On legal 
questions such as the interpretation of the [Oil and Gas Act] and its 
implementing regulations, we may afford some deference to the OCC, 
particularly if the question at hand implicates agency expertise. See 
generally Regents of Univ. of N.M. v. New Mexico Fed'n of 
Teachers. 1998-NMSC-020, U 17, 125 N.M. 401, 962 P.2d 1236. 
"However, the [Cjourt may always substitute its interpretation of the 
law for that of the [OCC] 'because it is the function of courts to 
interpret the law.'" Fitzhugh v. New Mexico Dep't of Labor. 1996-
NMSC-044,1j22, 122N.M. 173.922 P.2d 555 (quoting Morningstar 
Water Users Ass'n v. New Mexico Pub. Util. Comm'n. 120 N.M. 
579, 583, 904 P.2d 28, 32 (1995)). 

Although this formulation is an accurate statement of the law, it does not account for each type of 

issue that may come before the OCC. 

{11} I f the issue is purely a question of law, and if it does not involve an interpretation ofthe 

statutes, rules, and regulations within the province and proficiency of the OCC, then we afford no 

deference to the OCC at all. Rather, we review the question de novo. If, on the other hand, the issue 

is merely one of fact, then we review for substantial evidence. See Bd. of Educ. v. Harrell. 118 N.M. 

470, 486, 882 P.2d 511, 527 (1994) ("We hold that due process is satisfied by de novo review of 

[administrative] questions of law and substantial evidence review of [administrative] findings of 

fact"): see also Texas Nat'l Theatres. Inc. v. City of Albuquerque. 97 N.M. 282, 287, 639P.2d 569, 

3 
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574 (1982) (standard of review of a legal conclusion bearing upon administrative action is "whether 

the law was correctly applied to the facts, viewing them in a manner most favorable to the prevailing 

party[,]... indulg[ing] all reasonable inferences in support ofthe court's decision, and disregarding] 

all inferences or evidence to the contrary") In Santa Fe Exploration Co.. 114 N.M. at 114, 835 P.2d 

at 830, we explained how this Court determines whether the OCC's factual findings are supported 

by substantial evidence: 

In determining whether there is substantial evidence to support an 
administrative agency decision, we review the whole record. Duke 
City Lumber Co. v. New Mexico Envtl. Improvement Bd.. 101 N.M. 
291, 294, 681 P.2d 717, 720 (1984). In such a review we view the 
evidence in a light most favorable to upholding the agency 
determination, but do not completely disregard conflicting evidence. 
[Nat'l Council on Compensation Ins. v. New Mexico State Corp. 
Comm'n. 107 N.M. 278, 282, 756 P.2d 558, 562 (1988)]. The 
agency decision will be upheld if we are satisfied that evidence in the 
record demonstrates the reasonableness of the decision. Id. 

Applying these standards to the issues before us on appeal, we affirm the district court in all regards. 

III . The Role Of Commissioner Bailey 

{12} Premier's argument on this issue is that there was an inherent conflict of interest involved in 

the same person handling a unitization matter for the CPL and then sitting as the CPL's designee on 

the Oil Conservation Commission. The issue whether Commissioner Bailey should have been 

disqualified is a legal question that is clearly outside the province and proficiency of the OCC; 

accordingly, as discussed above, we review this question de novo without according any deference 

to the OCC. We begin analyzing this issue by looking at our constitution, which provides, "The 

commissioner of public lands shall select, locate, classify and have the direction, control, care and 

disposition of all public lands, under the provisions of the acts of congress relating thereto and such 

regulations as may be provided by law." N.M. Const, art. XJH, § 2. This authority is further defined 

by statute: 

For the purpose of more properly conserving the oil and gas resources 
of the state, the commissioner of public lands may consent to and 
approve the development or operation of state lands under agreements 
made by lessees of the state land jointly or severally with other lessees 
of state lands, with lessees of the United States or with others, 
including the consolidation or combination of two or more leases of 
state lands held by the same lessee. The agreements may provide for 
one or more ofthe following: for the cooperative or unit operation or 
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development of part or all of any oil or gas pool, field or area . . . . 

NMSA 1978, § 19-10-45 (1961). Pursuant to this statute, Exxon, in May of 1995, requested and 

received the preliminary approval of the Commissioner of Public Lands for the Avalon-Delaware Unit, 

including CPL-owned Unit Tract 6 in which Premier held the leasehold interest. The approval letter 

was signed by Bailey as Deputy Director of the Oil, Gas, and Minerals Division. The letter indicated 

that final approval was conditioned "upon subsequent favorable approval by the New Mexico Oil 

Conservation Division." Following CPL action, Exxon proceeded to the Oil Conservation Division 

for an order of statutory unitization. See Section 70-7-3. A unitization order was issued by the 

Division, to which Premier objected, and a hearing de novo was held before the OCC. See NMSA 

1978, § 70-2-6(B) (1979) (Division and Commission have concurrent jurisdiction). Pursuant to 

NMSA 1978, § 70-2-4 (1987), Bailey was the CPL's designee on the OCC, which has the power and 

the duty to prevent waste in the production or handling of crude petroleum or natural gas of any type 

or in any form, and to protect correlative rights. See NMSA 1978, § 70-2-2 (1949); NMSA 1978, § 

70-2-11 (1977). 

{13} Premier argues this is a case of hearing officer bias and conflict of interest. As to bias, the 

relevant inquiry is "whether, in the natural course of events, there is an indication of a possible 

temptation to an average man [or woman] sitting as a judge to try the case with bias for or against any 

issue presented to him [or her]." Reid v. New Mexico Bd. of Examiners in Optometry, 92 N.M. 414, 

416, 589 P.2d 198, 200 (1979). This is part of the minimum due process requirement of a fair and 

impartial tribunal and a trier of fact free from any form of bias or predisposition regarding the outcome 

of the case. See id These requirements apply most strictly to an administrative adjudication, where 

otherwise there is a tendency to relax safeguards customary in court proceedings "in the interest of 

expedition and a supposed administrative efficiency." I d The law has also been stated that the mere 

appearance of partiality is enough to sanction a government decision-maker. I d 

{14} The idea of "appearance" has been discussed in the judicial context. "The leading view is that 

a court should review judicial behavior by its appearance 'to a reasonable person following review of 

the totality of the circumstances.'" Leslie W. Abramson, Canon 2 ofthe Code of Judicial Conduct. 79 

Marquette L. Rev. 949, 956 (1996) ( quoting Matter of Larsen. 616 A.2d 529, 584 (Pa. 1992), cert 
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denied. In re Larsen. 510 U.S. 815 (1993)). "Reasonable citizens require more than vague 

conjectures and subtle innuendo before they will entertain suspicions of judicial misconduct or ascribe 

the 'appearance of impropriety' to ambiguous facts and circumstances." Larsen, 616 A.2d at 584. 

Also, "when dealing with what the public thinks, we must be careful not to accept the view of the most 

cynical as the true voice of the public, lest we accept a lack of faith in our institutions as a categorical 

basis for restricting otherwise quite ethical conduct." Int'l Electronics Corp. v. Flanzer. 527 F.2d 

1288, 1294 (2d Cir. 1975). 

{15} These guideline statements about the standard of review in cases of bias or conflict of interest 

are brought into focus in State ex rel. Bardacke v. Welsh. 102 N.M. 592, 606, 698 P.2d 462,470 (Ct. 

App. 1985), which, collecting New Mexico cases, held that to establish the appearance of impropriety, 

"there must be a reasonable factual basis for doubting the judge's impartiality." (Emphasis added.) 

Thus it follows that in Reid. for example, bias was found where the decision-maker actually voiced 

bias prior to the hearing. 92 N.M. at 415, 589 P.2d at 199. In Santa Fe Exploration Co.. 114 N. M. 

at 108-10, 835 P. 2d at 824-26, the appellant argued that there was an appearance of impropriety, and 

that its procedural due process rights were denied when the Oil Conservation Division Director had 

ex parte contact with another party before the Division prior to a certain drilling attempt, then 

approved the drilling, and then sat as a member of the OCC which affirmed the Division. We said: 

Unlike the Board member in Reid. the Director in the instant case did not 
express an opinion regarding the outcome of the case prior to the hearing. 
The Director merely permitted Stevens to drill a second exploratory well at 
its own risk and conditioned approval of production from the well on further 
Commission action. He made no comment on the probability of Commission 
approval or on the possible production penalties that could be assessed. . . . 
Moreover, by statute, the Director is a member ofthe Commission... and has 
a duty to prevent waste . . . . 

Id at 109, 835 P.2dat825. 

{16} Here, as in Santa Fe Exploration, where an OCC member had previously dealt with the same 

matter, Bailey's act of having merely given preliminary approval to the project on behalf of the CPL 

did not by itself create bias. With Premier as an objecting party whose due process rights were in 

issue, it was a different matter entirely, and the only question is whether Bailey, judging the need for 

or value of the unit from the point of view of the CPL, could have an open mind in judging its need 
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or value vis-a-vis Premier. There is no evidence that she had a fixed and preconceived opinion as to 

the facts such that it can be said that she had completely closed her mind to the proceeding. See 

Michael B. Browde & Andrew J. Schultz, Survey of New Mexico Law: Administrative Law. 15 N.M. 

L. Rev. 119,134 f 1985): see also Las Cruces Prof 1 Firefighters v. City of Las Cruces. 1997-NMCA-

031, ^ 24, 123 N.M. 239, 938 P.2d 1384. At no time did Bailey give an indication of any inclination 

she might have as an OCC member. Her role as Deputy Director in granting preliminary approval 

does not equate to an opinion or commitment concerning the outcome ofthe OCC hearing. Nor, 

what amounts to the same analysis, is there a factual basis for concluding she carried a transactional 

conflict of interest from one position or decision to the other. Despite the relatedness of the two 

decisions, there was nothing apparently "tugging" at Bailey to decide a certain way in the second 

matter in light of her decision in the first. 

{17} It is argued that a conflict of interest inheres in the statutory scheme. We think the statutory 

scheme is delicate but "where two statutes are related to the same general subject, the court will 

generally construe them in pari materia to give effect to each." Trujillo v. City of Albuquerque. 

1998-NMSC-031, ̂  45,125 N.M. 721,965, P.2d 305. In this case, there was no financial incentive 

for Bailey to proceed in particular conformity with her action on behalf of the CPL, since she is not 

compensated for the performance of her duties on the OCC. §70-2-4. Any incentive to illegitimately 

align the carrying out of one public duty with another was non-existent. The statutes at issue here 

permit the exercise of reasonable discretion by agents such as Bailey unless impropriety or the 

appearance of impropriety is shown. 

{18} There is a letter that was sent to the CPL by Premier complaining of the fact that Bailey was 

acting in two roles, and now Premier argues that the CPL's response constituted an admission of a 

conflict of interest. The letter from the CPL acknowledges that: (1) Premier's letter raised a conflict 

of interest question; (2) the role of the CPL designee on the Oil Conservation Commission results in 

an "institutional conflict" created by the legislature; and (3) the Land Commissioner will avoid a 

transactional conflict whenever it can "by making sure the [Land] Commissioner's designee has not 

worked directly on the matter before the Commission." However, contrary to the assertions of 

Premier, this letter does not admit a conflict of interest exists in this case. The letter states that the 
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CPL is satisfied that Bailey will act in this case "free from bias and prejudgment" and that "she can 

participate as a member of the Commission and hear the matter with complete professionalism and 

impartiality." The facts support a finding that Bailey could have and did act without bias or 

prejudgment. 

IV. The Fairness of the Participation Formula 

{19} The next issue before us is whether the adoption by the OCC of the participation formula 

proposed by Exxon and Yates was supported by substantial evidence. The question whether the 

OCC complied with the Statutory Unitization Act in approving Exxon's participation formula 

implicates the OCC's expertise; therefore, as mentioned earlier, we will accord some deference to the 

OCC's interpretation of the Act, but we may offer an interpretation of our own. I f we conclude that 

the OCC's interpretation is not legally flawed, we will reverse only if the record lacks substantial 

evidence supporting the OCC's fact-specific determinations. 

{20} The underlying basis for the participation formula recited above was explained by one of 

Exxon's experts, engineer Gilbert G. Beuhler: 

The intent was to base the formula on recoverable oil, and include risk, 
including economic factors. Remaining primary oil has the lowest risk, since 
it's already developed and has an established decline. It also has the highest 
value per barrel with low operating cost and no future development cost. 
While there is a fair amount of remaining primary reserves, they do constitute 
a low amount of unit potential reserves: about two percent. Therefore, 
primary oil was given the 25% weight factor . . . . 
Tertiary reserves are by far the largest in potential recovery, being 
approximately 81% of the unit's potential future production. However, 
they're also the highest risk, encompassing large areal expansions, and they're 
also very sensitive to future pricing. Tertiary reserves also have the lowest 
value per barrel, with the highest development and operating costs. Thus, 
they were given a 25% factor . . . . 
Secondary reserves are between primary and tertiary in both amount and 
value, but the main objective of the unit is the implementation ofthe water 
flood, and the secondary reserves also have relatively low risk with the project 
area encompassing the primary development area. Thus, they were given the 
highest weighting factor, 50%. 

It was also clearly explained that under the formula, Premier's tract and other fringe tracts are 

assigned participation "in return for their acreage being used in future development." The 

participation formula proposed by Premier was based on 50% original oil in place, 10% January 1993 

production rate, 20% remaining primary reserves, and 20% future production. Premier argues that 
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the OCC failed to comply with the Statutory Unitization Act by adopting the Exxon formula, which 

it is claimed does not allocate unitized hydrocarbons according to relative value. See Section 70-7-

6(A)(6). 

{21} The first issue here concerns Section 70-7-6(B), which states: 

I f the division determines that the participation formula contained in 
the unitization agreement does not allocate unitized hydrocarbons on 
a fair, reasonable, and equitable basis, the division shall determine the 
relative value, from evidence introduced at the hearing, taking into 
account the separately owned tracts in the unit area, exclusive of 
physical equipment, for development of oil and gas by unit operations, 
and the production allocated to each tract shall be the proportion that 
the relative value of each tract so determined bears to the relative 
value of all tracts in the unit area. 

(Emphasis added.) It is clear by the plain meaning of the conditional language of Section 70-7-6(B) 

that it is only once the participation formula proposed by the applicant has been shown to be unfair, 

unreasonable, or inequitable that the Division (or the OCC) need consider alternatives. Because the 

OCC found that the participation formula was fair, reasonable, and equitable, the OCC was not 

required to determine each tract's relative value. 

{22} Premier's next issue is that its correlative rights,2 which the OCC is bound to protect under 

Section 70-7-1, are being violated, and it advances two principal arguments attacking the fairness of 

the formula. First is that the Premier tract was included in the unit despite the OCC's findings that 

it is capable of only uneconomic primary production, and that it is incapable of any secondary 

production. The unit will take advantage solely of the tertiary potential of the Premier tract, if C0 2 

flooding is undertaken. The question bearing on correlative rights is whether and how the Premier 

tract could be used for C0 2 flooding outside the unit. A review of the record reveals that Ken Jones, 

"UnderNMSA 1978, § 70-2-33(H) (1986), 
"correlative rights" means the opportunity afforded, so far as it 
is practicable to do so, to the owner of each property in a pool to 
produce without waste his just and equitable share of oil or gas or both 
in the pool, being an amount, so far as can be practically determined 
and so far as can be practicably obtained without waste, substantially 
in the proportion that the quantity of recoverable oil or gas or both 
under the property bears to the total recoverable oil or gas or both 
in the pool and, for such purpose, to use his just and equitable 
share of the reservoir energy. 
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owner-operator of Premier, testified that it would not conduct a C0 2 flood on its own. There were 

conflicting statements as to whether waste would occur in overall recovery terms without unitization, 

but there was substantial evidence in the form of expert testimony that waste would occur. On the 

basis of this expert testimony and Jones' testimony that Premier would not conduct a C0 2 flood on 

its own, we hold that substantial evidence supports the Commission's order and that Premier's 

correlative rights were not violated. See NMSA 1978, § 70-7-1 (1975). Premier argued to the 

Commission that its inclusion should be delayed until the C0 2 stage, but the technique it put forth to 

eliminate the resulting waste (the drilling of four lease-line C0 2 flood injection wells) was found, on 

the basis of substantial evidence in the record, to be unfeasible because of the relatively small 160-

acre size of the Premier tract. 

{23} Taking another tack, Premier brings out the fact that there was a difference of opinion among 

the experts as to whether the formula allocated water flood and C0 2 flood reserves equitably among 

the tracts. There was in fact some disagreement as to whether waterflooding would be advisable or 

possible on the Premier acreage—if so, its relative share of water flood reserves would be higher and 

it would receive a greater overall share of the unit. As noted, experts for Exxon and Yates testified 

before the Commission that Premier had a zero share of waterflood reserves. The expert for Premier 

disputed this, and testified that there were waterflood reserves; however, Premier only produced 

figures on "target oil in place." As the OCC recited in its order, "target oil in place" is a mere 

starting point in calculating recoverable reserves, on which equity is based. It must be adjusted by 

factors such as well-to-well continuity, sweep efficiency, affordable oil, pattern effects, and 

development costs to obtain recoverable reserves. 

{24} The reason for the differing views was the way in which the lead well on the Premier tract, 

the FV3, was "modeled" or sampled for waterflood reserves, which was explained in detail to the 

OCC. The Commission members are required to have "expertise in the regulation of petroleum 

production by virtue of education or training." § 70-2-4. The director of the Division, who sits on 

the OCC, is required to be a registered petroleum engineer or have expertise in the field by virtue of 

education and experience. NMSA 1978, § 70-2-5 (1977, as amended through 1987). They are 

properly entrusted to bring these qualifications to bear in deciding technical issues which come before 
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them. Because there is substantial evidence in the record which could support the judgment of the 

OCC on the matter in issue, we defer to that judgment. See Santa Fe Exploration. 114 N.M. at 114-

15, 835 P.2d 830-31. It may therefore be concluded that there are no waterflood reserves on the 

Premier tract. 

{25} At most, according to the Technical Report prepared by Exxon but accepted by all parties as 

the basis for their opinions, Premier can say it has zero percent of economically producible primary 

reserves (though this is separately disputed; see below), 8.29% of water flood oil in place, and 5.88% 

of C0 2 flood oil in place. It is assigned, by the approved formula, a total of 4.08% of C0 2 reserves, 

and, even though the C0 2 flood may never happen, Premier will receive 1.02% ofthe unit proceeds. 

Payments are to begin not at the inception of the possible C0 2 flood, but immediately, Premier thus 

receiving a unit share whether its own reserves are ever tapped or not. Premier has not demonstrated 

that the mechanism employed in this unit was undeserving of Commission approval in its geology 

(Premier itself only claims 5.17% of total remaining reserves, mostly C0 2 flood, although it is unclear 

from where this figure is derived), or in its economics (Premier immediately receives a substantial 

benefit despite the fact that it is marginal, depending on future oil prices, whether it will contribute 

any oil to the unit.) There was substantial evidence upon which the OCC could conclude that a 

justifiable trade-off existed between the mere possibility of future production and a lower percentage 

participation for Premier. Similarly with the alleged presence of waterflood reserves, no hard facts 

were marshaled by Premier in a way that would refute the OCC's conclusion that, under Section 70-

7-6(B), the proposed formula was a fair one. 

{26} Premier also makes a general argument that the formula fails to use "traditional participation 

parameters." However, it has been observed, 

To use the language of the garment industry, pooling and unitization 
agreements are "tailor-made" and not "ready-made." Each 
negotiation has its own unique problems and substantial care must be 
exercised in the drafting of provisions appropriate for the particular 
situation. It is not possible to suggest language or clauses appropriate 
for all circumstances. 

6 Howard R. Williams & Charles J. Meyers, Oil and Gas Law § 920 (1998). While some work has 

been done on the factors most commonly used, the "difficulty of obtaining agreement on a 
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participation formula has been a considerable barrier to the adoption of plans for cooperative, pooled, 

or unitized development." 8 id at 763-64. We agree with Exxon and Yates that there are no 

"traditional values to be included in any participation formula," contrary to what Premier's expert 

seems to believe. See Amoco Prod. Co. v. Heimann. 904F.2d 1405,1411 (10th Cir. 1990); Gjlmore 

v. Oil and Gas Conservation Comm'n. 642 P.2d 773, 780 (Wyo. 1982). Furthermore, Premier's 

argument, here and elsewhere, for the comparable fairness of its own formula is not in itself 

compelling because as the OCC states: "It is not the Commission's responsibility to change a formula 

which was the product of negotiation [among interest owners] i f that formula is 'fair.' That is not 

to say that other formulas, derived as a result of negotiations would not be 'fair' because there is no 

one perfect formula." 

{27} In summary, because the formula in issue could be found on substantial evidence to "allocate 

unitized hydrocarbons on a fair, reasonable and equitable basis," and because it did not infringe on 

Premier's correlative rights, its adoption did not violate the Act. 

V. Other Grounds on Which Premier Argues That the OCC's Order is Arbitrary and Capricious, 

Fails to Protect Correlative Rights, and is Not Supported by Substantial Evidence 

{28} We said in Santa Fe Exploration: 

Arbitrary and capricious action by an administrative agency consists of a ruling 
or conduct which, when viewed in light of the whole record, is unreasonable 
or does not have rational basis, and '"is the result of an unconsidered, wilful and 
irrational choice of conduct and not the result of the ''winnowing and sifting" 
process."' 

114 N.M. at 115, 835 P.2d at 831 (citations omitted.) We consider three areas of argument, each 

as to arbitrariness and capriciousness, violation of correlative rights, and lack of substantial evidence. 

We will review the OCC's actions and then determine whether they must be stricken for any of these 

reasons. Adhering to the principles of substantial evidence that we discussed earlier, we review each 

point with an eye to support in the record. 

A. Disputed "Pay" 

{29} "Pay" is reservoir rock containing oil or gas. 8 Williams & Meyers at 767. Premier argues 

that Exxon's experts mistakenly left out 82 feet of pay at the bottom of Upper Cherry Canyon in the 

FV3 well which would produce economically in the primary and water flood stages and attacks the 
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OCC's failure to credit them with such pay. The first aspect ofthe argument on this issue is the 

disagreement between experts on the geology of the well. A well log is a "record of the formations 

penetrated by a well, their depth, thickness, and (if possible) their contents." 8 id at 1176. Both 

witnesses for Premier and Exxon discussed at some length various well logs. Exxon geologist David 

L. Cantrell introduced an exhibit showing a mud log and "several of the raw wireline log curves that 

[were] used in the geological and volumetric modeling," which included a gamma ray log, a depth 

track showing perforated intervals, a resistivity log, a water saturation log, and a porosity log. 

Cantrell interpreted these logs, testifying also to the meaning of observed surface and subsurface 

formations and phenomena. On the basis of these facts, he "picked" the base of the Upper Cherry 

Canyon reservoir some 82 feet higher than did Stuart D. Hanson, the Premier geologist, who, 

concentrating on the porosity log, argued he had found extra depth and theoretically greater pay. The 

OCC found that "the geological interpretation of Premier was a more believable and scientifically 

sound interpretation," but that "the production results show the pay to be uneconomic." 

{30} The first production factor considered by the OCC and placed in issue by Premier involves 

some work that was performed in connection with the FV3 well, known as "the October 1995 test." 

Premier argues that it "attempted to test for oil production in its [FV3] well in zones other than the 

UCC reservoir and did not have sufficient time to test either the overlying or the disputed 82 foot 

interval before the-test was terminated when Exxon disputed Premier's right to operate," but there 

is only tenuous support in the record for this assertion, to wit the testimony of Ken Jones that the well 

could conceivably have been economic at certain higher-than-expected levels of production. Premier 

then details what the work did involve. But the evidence is substantial that Gulf, the company that 

originally drilled the well, did not perforate the 82-foot interval and carried out its geology in 

contemplation of the non-existence of the additional pay, that Premier owned the well for five years 

without testing for or working over for this oil, and that in October of 1995, Premier would have or 

should have indeed tested for this oil if it thought it could have been produced economically. The 

Commission's findings that the work in question resulted in six to seven barrels of oil and 300 barrels 

of water per day and that such production is uneconomic, are supported directly by the testimony of 

Jones. 
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{31} The second factor relevant to production is the non-productivity of the south offset well to 

the FV3, the Yates ZG1. The OCC concluded, largely on the basis of the testimony and underlying 

exhibits ofthe geologist and the engineer for Exxon, that the similarity in the geology and production 

history of the two wells indicated that current and future production would also be similar, and that 

the additional pay would be unproductive. Hanson, testifying for Premier, in fact agreed that the 

"ZG1 looks a lot like the FV3," and did not contradict the fact that a valid comparison could be 

made between the two wells. 

{32} With regard to the pay issue, therefore, having looked at the evidence upon which the OCC 

relied, the conflicting evidence, and the reasoning process used, we hold that the conclusion of the 

Commission—that additional pay did not exist so as to preclude inclusion of Premier oil in anything 

other than the C0 2 flood—was supported by evidence that was credible in light of the whole record 

and that was sufficient for a reasonable mind to accept as adequate. See National Council on 

Compensation Ins. v. New Mexico State Corp. Comm'n. 107 N.M. 278, 282, 756 P.2d 558, 562 

(1988). Our review of the record also shows that the conclusions ofthe OCC were rationally based 

and served ultimately to protect Premier's correlative rights. 

B. Did the OCC Approve the C0 2 Project Prematurely? 

{33} Premier argues that the supposedly speculative nature of the C0 2 flood means that its 

approval at the present time cannot be supported by substantial evidence, that Premier's correlative 

rights are being slighted, and that the OCC has acted arbitrarily and capriciously. In this case, the 

facts found surrounding C0 2 flooding at the Avalon Unit were based on extensive expert testimony 

received at the hearing. There was testimony that omission of the Premier tract would mean that C0 2 

operations would have to be scaled back and that Premier's absence would result in the waste of as 

much as two million barrels of oil. With the C0 2 project, the potential additional recovery is 39.9 

million barrels. Further, there was expert testimony that before a C0 2 flood could be implemented, 

sufficient volumes of water would have to be injected to "pressure up the reservoir," and that 

exclusion of Premier would lead to future problems with the development of the reservoir. This 

evidence in the record supports the OCC s conclusions. As discussed above, we also think Premier's 

correlative rights were considered and protected by the Commission in adopting the participation 
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formula. Premier had the opportunity, over a five-year period culminating in the disappointing test 

project in 1995, to develop whatever oil it could on its tract. There was ample evidence that there 

are no recoverable primary or secondary reserves there, and the suggestion that the tract could first 

be brought into the unit later, at the C0 2 phase, was discredited by expert testimony. 

C. Including Unit Tract 6 in the Waterflood Project 

{34} Finally, citing Section 70-7-4(J), Premier argues that "there is no substantial evidence to 

support including Premier's Tract 6 in the water flood project" because "Exxon, who operates or 

owns working interests in all tracts (except Tracts 6, 7 and 8), seeks to include the Premier Tract 6 

only as a 'protection buffer' and contrary to [the Statutory Unitization Act], assigned no 'contributing 

value' for secondary oil recovery." The cited section reads: 

"Relative value" means the value of each separately owned tract for 
oil and gas purposes and its contributing value to the unit in relation 
to like values of other tracts in the unit, taking into account acreage, 
the quantity of oil and gas recoverable therefrom, location on 
structure, its probable productivity of oil and gas in the absence of unit 
operations, the burden of operation to which the tract will or is likely 
to be subjected, or so many of said factors, or such other pertinent 
engineering, geological, operating or pricing factors, as may be 
reasonably susceptible of deterrnination. 

{35} As we have discussed, however, Section 70-7-6(B) only necessitates a determination of 

relative value when the Division or OCC determine that a participation formula is unfair, 

unreasonable, or inequitable. In any event, the fact that a tract is included in a unit now for 

development later is not contrary to Section 70-7-4(J). Clearly, that section recognizes the nature 

of a unit as existing through a period of time during which its physical characteristics will change, 

including, in this case, the contribution being made by a given tract. Premier has not shown that the 

OCC acted arbitrarily or capriciously in accepting the plan. And to reiterate, the Commission could 

decide on the basis of substantial evidence, that the likelihood of a tertiary phase being instituted and 

of waste without the participation of Premier from the outset, were sufficient to create this unit. 

VI. Conclusion 

{36} Having considered all of the substantive arguments raised in this matter, we affirm the order 

of the district court. 

{37} IT IS SO ORDERED. 
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Premier Oil & Gas Co. v. OCC, Exxon Corp. and Yates Petroleum Corp., No. 24,311, Supreme 
Court-

The Supreme Court affirmed the decision of the District Court which 
affirmed the decision of the OCC that there was no bias or prejudice in the 
Land Commissioner's designee taking part in the decision of the Commission 
and that there was substantial evidence to support the Commission's 
allocation formula in the Pooling Order. 
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TO the D i s t r i c t 

IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

MANDATE NO. 24,311 

ourt s ig i n and f o r the county 

Eddy GREETINGS: 

WHEREAS, i n cause numbered CV-96-121-JWF on your c i v i l 

docket wherein Premier O i l & Gas, Inc., was p e t i t i o n e r , O i l 

Conservation Commission, et a l . , were respondents, the r u l i n g 

of the New Mexico O i l Conservation Commission was a f f i r m e d by 

the d i s t r i c t c o u r t ; 

WHEREAS, the cause and judgment were afterwards brought 

i n t o t h i s Court by p e t i t i o n e r f o r review by appeal, whereupon 

such proceedings were had t h a t on June 28, 1999, a decis i o n was 

issued a f f i r m i n g judgment of the d i s t r i c t c o urt. 

NOW, THEREFORE, t h i s cause i s remanded t o you f o r f u r t h e r 

proceedings, i f any, consis t e n t and i n conformity w i t h the 

deci s i o n of t h i s Court. 

WITNESS, The Hon. Pamela B. Minzner, Chief 
J u s t i c e of the Supreme Court of the State 
of New Mexico, and the seal of said Court 
t h i s 14th day of July, 1999. 

( S E A L ) 
Kathleen JO Gi$zon, Chief Clerk of the 
Supreme Court of the State of New Mexico 



' 'In contract to pooling, where production and costs are customarily allocated on a 
surface-acreage basis, unit-wide allocations are usually based on a combination of factors, such 
as the acreage of each tracct, the net acre feet of pay and the volume of oil in place beneath each 
tract, the differences in porosity within the field, current production, cumulative production, the 
projected primary recovery from each well, and other factors." See Gilmore v. Oil & Gas 
Conservation Comm'm, 642 P.2d 773 (Wyo. 1983) (where the working interest owners 
conseidered over 71 formulas before arriving at a compromise formula that was still challenged 
by one interest owner). From "Terminating Units: Can the Lights Be Turned Off?" Owen L. 
Anderson. 1997 Professor in Oil. Gas and Natural Resources Law, University of Oklahoma 
College of Law. -
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Re: Request for Preliminary Approval 
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* 1. 

ir agreement for final approval, please submit the following: 
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S^rjojication for final approval by the Commissioner setting forth the tracts that 
have been committed and the tracts that have not been committed. 

2. V Two copiesjsj" the Unit Agreement. 

3- ' •^^J^Rc3^nsJtom the Lessees of Record and Working Interest Owners. All 
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4. ^Initial Plan of Operation. 

5. \ vj3rder of khe New Mexico Oil Conservation Division. Our approval will be 
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Conservation Division. 

,- Exhibit No. 6-A 
6. ^ A copy of the Unit Operating Agreement. Exxon Corporation 
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Hearing Date: June 29, 1995 



Exxon Company USA 
Page 2 
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7. PerjLQurjteteghone conversation with Pete Martinez or* this office, please revise 
. Exhibit "A" & "B" to coincide with the BLM's survey plats. The following unit 
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8. In Unit Agreement/ase 3. Section 2(a), the acreage should be changed to 
2,118.78. "~" 

9. Pleasa^d^te.„tl^unit agreement on Page 1. 

10. i^A_redesignation of all weil names and numbers. "The list should include the OCD 
"property"?!alne7"proplirty~n~umber. pooi name , pool code and API number. 
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RAY POWELL, M.S., D.V.M. 
COMMISSIONER OF PUBLIC LANDS 

BY.: . 
JAMI BAILEY. De-siutv Director 
Oil/Gas and "Minerals Division 
(505) 827-5745 
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PREMIER OIL & GAS, INC 

Petitioner-Appellant, 

vs. 

OIL CONSERVATION COMMISSION OF 
THE STATE OF NEW MEXICO, EXXON 
CORPORATION, and YATES PETROLEUM 
CORPORATION, 

Respondents-Appellees. 

APPEAL FROM THE DISTRICT COURT OF EDDY COUNTY 

Jay W. Forbes, District Judge 

Kellahin & Kellahin 
W. Thomas Kellahin 
Santa Fe, NM 

for Appellant 

Hon. Patricia A. Madrid, Attorney General 
Marilyn S. Hebert, 
Rand Carroll, Special Assistant Attorneys General 
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for Appellee Oil Conservation Comm. 

James Bruce 
Santa Fe, NM 

for Appellee Exxon Corp. 
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Santa Fe, NM 

for Appellee Yates Petroleum Corp. 

MAES, Justice. 

{1} This is an appeal of a district court order affirming the decision of the New Mexico Oil 

DECISION 

Conservation Commission ("OCC" or "Commission") to allow Exxon Corporation's ("Exxon's") 
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application for unitization under the Statutory Unitization Act, NMSA 1978, §§ 70-7-1 to -21 (1975, 

as amended through 1987), of the Avalon-Delaware oil field in Eddy County. We have jurisdiction 

pursuant to NMSA 1978, § 70-2-25(B) (1981, prior to 1998 amendment).1 

{2} Premier Oil & Gas, Inc. ("Premier") brings three issues before us on this appeal. First, it 

argues that Commissioner Jami Bailey improperly functioned both as the representative approving 

unitization for the Commissioner of Public Lands ("CPL") and as a member ofthe OCC. Second, 

Premier argues that Exxon's proposed participation formula is not a fair one and that the OCC 

therefore violated the Statutory Unitization Act. Third, Premier argues that the order is arbitrary and 

capricious, fails to protect correlative rights, and is not supported by substantial evidence in view of 

(a) the failure of the OCC to appreciate the existence of disputed "pay" at well FV3, (b) the alleged 

premature approval of a C0 2 flood, and (c) the alleged wrongful inclusion of Premier in a waterflood. 

For the reasons hereinafter stated we affirm the order of the district court. 

I . Facts and Issues 

{3} In May 1995 Exxon Corporation applied to the Oil Conservation Division ("Division") for 

statutory unitization of approximately 2118 .78 acres, including an outer ring of 40 acres of edge 

tracts or "buffer zone," of state, federal, and fee lands to be known as the Avalon-Delaware Unit 

Area ("Unit Area"). Exxon also applied for authority from the Division to institute the waterflood 

project in a portion of the Unit Area. 

{4} Twelve separate tracts of land are contained in the Unit Area. Appellant Premier owns a state 

oil and gas lease of a tract of land known as Unit Tract 6, which Exxon's application sought to 

include in the Unit Area. Yates Petroleum Corporation ("Yates"), which voluntarily included its tracts 

in the unit, appears in support of Exxon. Before the date of unitization, October 1, 1995, Exxon 

operated five of the tracts, Yates operated five, and Premier and MWJ Producing Company operated 

one each. 

{5} Exxon's project is an attempt to recover three main categories of oil: primary oil reserves by 

using existing reservoir energy to produce that oil; secondary and work-over reserves by adding 

*We do not consider the bearing, if any, the 1998 amendment to NMSA 1978, § 70-2-
25(B) (1981) would have on our jurisdiction in this case, because this appeal was taken well 
before the effective date of that amendment. 
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additional perforation in existing wells and by injecting water into the reservoir to recover more oil; 

and C0 2 oil reserves by injecting a combination of carbon dioxide and water into the reservoir. The 

waterflood plan is an attempt to recover more oil from Exxon's and Yates' wells by injecting water 

into an interior portion of the unit containing 27 existing producing wells and using 19 injection wells 

of all which would be surrounded by the outer ring of 40-acre tracts. Premier owns the working 

interest in one of these buffer zone tracts, Unit Tract 6. While Premier's Tract 6 was to be included 

within the western boundary of the Unit Area, Exxon did not intend to attempt to recover from Tract 

6 any remaining primary oil, any work-over oil, or any secondary oil by waterflooding. Only one of 

Premier's two wells in Unit Tract 6 was to be included in the Unit Area. Exxon contemplated that 

Unit Tract 6 would serve as a "buffer zone," so that i f C0 2 flooding was ever determined to be 

feasible, Exxon would use part of Tract 6 for C0 2 injection wells to improve recovery from the 

Yates' tracts. 

{6} Exxon and Yates pre posed a participation formula for the Unit Area. Under this formula, out 

of each unit of production, or the proceeds therefrom, each tract receives a share proportionate to 

its share of total remaining reserves. This figure is divided into share of primary reserves, share of 

waterflood or secondary reserves, and share of C0 2 flood or tertiary reserves. Then, these shares are 

weighted to reflect their respective worth. Exxon's experts found that primary reserves are worth 

25% of total reserves, waterflood 50%, and C0 2 flood 25%. Given that Premier's tract has no 

remaining primary or secondary reserves, Premier will receive allocations representing the tertiary 

reserves only. Because the tertiary reserves constitute only approximately 25% of total reserves, and 

because only about 4% of these reserves lie under the Premier tract, Premier will be entitled to 

roughly 1% of total unit production. 

{7} The Division held a hearing on the application at which Exxon, Premier, and Yates appeared 

and were represented by counsel. The Division entered its order granting Exxon's request for 

statutory unitization and allowing Exxon to institute a waterflood project. 

{8} Premier appealed the Division order to the OCC pursuant to NMSA 1978, § 70-2-13 (1955, 

as amended through 1981). The OCC held its de novo hearing on December 14, 1995, at which all 

parties appearing at the Division hearing appeared and were represented by counsel before the OCC. 

2 
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The OCC entered its order on March 12, 1996, ordering the statutory unitization of the Unit Area 

and allowing Exxon to institute a waterflood project. Premier filed its Application for Rehearing 

with the OCC on March 20, 1996. 

{9} The OCC did not act on the Application, and it was therefore deemed denied pursuant to 

NMSA 1978, § 70-2-25(A) (1935, as amended through 1981). Premier filed a Petition for Review 

of the Decision of the OCC in the district court on April 12, 1996, under Section 70-2-25(B). It was 

dismissed with prejudice on March 12, 1997, and Premier now appeals to this Court, 

n. Standard of Review 

{10} In Johnson v. New Mexico Oil Conservation Comm'n. 1999-NMSC-021, ̂  16, N.M. , 

P.2d , we explained how an appellate court reviews legal and factual conclusions reached by 

the Commission: 

This Court conducts a whole-record review of the OCC's 
factual findings. See Santa Fe Exploration Co. v. Oil Conservation 
Comm'n. 114 N.M. 103, 114, 835P.2d819, 830 (1992). On legal 
questions such as the interpretation of the [Oil and Gas Act] and its 
implementing regulations, we may afford some deference to the OCC, 
particularly if the question at hand implicates agency expertise. See 
generally Regents of Univ. of N.M. v. New Mexico Fed'n of 
Teachers. 1998-NMSC-020, H 17, 125 N.M. 401, 962 P.2d 1236. 
"However, the [C]ourt may always substitute its interpretation of the 
law for that of the [OCC] 'because it is the function of courts to 
interpret the law.'" Fitzhugh v. New Mexico Dep't of Labor. 1996-
NMSC-044, f 22,122 N.M. 173,922P.2d 555 (quoting Morningstar 
Water Users Ass'n v. New Mexico Pub. Util. Comm'n. 120 N.M. 
579, 583, 904 P.2d 28, 32 (1995)). 

Although this formulation is an accurate statement of the law, it does not account for each type of 

issue that may come before the OCC. 

{11} I f the issue is purely a question of law, and if it does not involve an interpretation of the 

statutes, rules, and regulations within the province and proficiency ofthe OCC, then we afford no 

deference to the OCC at all. Rather we review the question de novo. If, on the other hand, the issue 

is merely one of fact, then we review for substantial evidence. See Bd. of Educ. v. Harrell. 118 N.M. 

470, 486, 882 P.2d 511, 527 (1994) ("We hold that due process is satisfied by de novo review of 

[administrative] questions of law and substantial evidence review of [administrative] findings of 

fact."); see also Texas Nat'l Theatres. Inc. v. Cirv of Albuquerque. 97 N.M. 282, 287, 639 P.2d 569, 

3 
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574 (1982) (standard of review of a legal conclusion bearing upon administrative action is "whether 

the law was correctly applied to the facts, viewing them in a manner most favorable to the prevailing 

party[,]... indulging] all reasonable inferences in support ofthe court's decision, and disregard [ing] 

all inferences or evidence to the contrary") In Santa Fe Exploration Co.. 114 N.M. at 114, 835 P.2d 

at 830, we explained how this Court determines whether the OCC's factual findings are supported 

by substantial evidence: 

In determining whether there is substantial evidence to support an 
administrative agency decision, we review the whole record. Duke 
City Lumber Co. v. New Mexico Envtl. Improvement Bd.. 101 N.M. 
291, 294, 681 P.2d 717, 720 (1984). In such a review we view the 
evidence in a light most favorable to upholding the agency 
determination, but do not completely disregard conflicting evidence. 
fNat'l Council on Compensation Ins. v. New Mexico State Corp. 
Comm'n. 107 N.M. 278, 282, 756 P.2d 558, 562 (1988)]. The 
agency decision will be upheld if we are satisfied that evidence in the 
record demonstrates the reasonableness of the decision. Id. 

Applying these standards to the issues before us on appeal, we affirm the district court in all regards. 

LTJ. The Role Of Commissioner Bailey 

{12} Premier's argument on this issue is that there was an inherent conflict of interest involved in 

the same person handling a unitization matter for the CPL and then sitting as the CPL's designee on 

the Oil Conservation Commission. The issue whether Commissioner Bailey should have been 

disqualified is a legal question that is clearly outside the province and proficiency of the OCC; 

accordingly, as discussed above, we review this question de novo without according any deference 

to the OCC. We begin analyzing this issue by looking at our constitution, which provides, "The 

commissioner of public lands shall select, locate, classify and have the direction, control, care and 

disposition of all public lands, under the provisions ofthe acts of congress relating thereto and such 

regulations as may be provided by law." N.M. Const, art. XELL § 2. This authority is further defined 

by statute: 

For the purpose of more properly conserving the oil and gas resources 
of the state, the commissioner of public lands may consent to and 
approve the development or operation of state lands under agreements 
made by lessees of the state land jointly or severally with other lessees 
of state lands, with lessees of the United States or with others, 
including the consolidation or combination of two or more leases of 
state lands held by the same lessee. The agreements may provide for 
one or more of the following: for the cooperative or unit operation or 
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development of part or all of any oil or gas pool, field or area . . . . 

NMSA 1978, § 19-10-45 (1961). Pursuant to this statute, Exxon, in May of 1995, requested and 

received the preliminary approval of the Commissioner of Public Lands for the Avalon-Delaware Unit, 

including CPL-owned Unit Tract 6 in which Premier held the leasehold interest. The approval letter 

was signed by Bailey as Deputy Director of the Oil, Gas, and Minerals Division. The letter indicated 

that final approval was conditioned "upon subsequent favorable approval by the New Mexico Oil 

Conservation Division." Following CPL action, Exxon proceeded to the Oil Conservation Division 

for an order of statutory unitization. See Section 70-7-3. A unitization order was issued by the 

Division, to which Premier objected, and a hearing de novo was held before the OCC. See NMSA 

1978, § 70-2-6(B) (1979) (Division and Commission have concurrent jurisdiction). Pursuant to 

NMSA 1978, § 70-2-4 (1987), Bailey was the CPL's designee on the OCC, which has the power and 

the duty to prevent waste in the production or handling of crude petroleum or natural gas of any type 

or in any form, and to protect correlative rights. See NMSA 1978, § 70-2-2 (1949); NMSA 1978, § 

70-2-11 (1977). 

{13} Premier argues this is a case of hearing officer bias and conflict of interest. As to bias, the 

relevant inquiry is "whether, in the natural course of events, there is an indication of a possible 

temptation to an average man [or woman] sitting as a judge to try the case with bias for or against any 

issue presented to him [or her]." Reid v. New Mexico Bd. of Examiners in Optometry. 92 N.M. 414, 

416, 589 P.2d 198, 200 (1979). This is part of the rninimum due process requirement of a fair and 

impartial tribunal and a trier of fact free from any form ofbias or predisposition regarding the outcome 

of the case. See id These requirements apply most strictly to an administrative adjudication, where 

otherwise there is a tendency to relax safeguards customary in court proceedings "in the interest of 

expedition and a supposed administrative efficiency ." Id The law has also been stated that the mere 

appearance of partiality is enough to sanction a government decision-maker. Id 

{14} The idea of "appearance" has been discussed in the judicial context. "The leading view is that 

a court should review judicial behavior by its appearance 'to a reasonable person following review of 

the totality of the circumstances."' Leslie W. Abramson, Canon 2 of the Code of Judicial Conduct. 79 

Marquette L. Rev. 949, 956 (1996) ( quoting Matter of Larsen. 616 A.2d 529, 584 (Pa. 1992), cert 

5 
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denied. In re Larsen. 510 U.S, 815 (1993)). "Reasonable citizens require more than vague 

conjectures and subtle innuendo before they will entertain suspicions of judicial misconduct or ascribe 

the 'appearance of impropriety' to ambiguous facts and circumstances." Larsen. 616 A.2d at 584. 

Also, "when dealing with what the public thinks, we must be careful not to accept the view of the most 

cynical as the true voice of the public, lest we accept a lack of faith in our institutions as a categorical 

basis for restricting otherwise quite ethical conduct." Int'l Electronics Corp. v. Flanzer. 527 F.2d 

1288, 1294 (2dCir. 1975). 

{15} These guideline statements about the standard of review in cases of bias or conflict of interest 

are brought into focus in State ex rel. Bardacke v. Welsh. 102 N.M. 592, 606, 698 P.2d 462,470 (Ct. 

App. 1985), which, collecting New Mexico cases, heldthatto establish the appearance of impropriety, 

"there must be a reasonable factual basis for doubting the judge's impartiality." (Emphasis added.) 

Thus it follows that in Reid. for example, bias was found where the decision-maker actually voiced 

bias prior to the hearing. 92 N.M. at 415, 589 P.2d at 199. In Santa Fe Exploration Co.. 114 N.M. 

at 108-10, 835 P.2d at 824-26, the appellant argued that there was an appearance of impropriety, and 

that its procedural due process rights were denied when the Oil Conservation Division Director had 

ex parte contact with another party before the Division prior to a certain drilling attempt, then 

approved the drilling, and then sat as a member of the OCC which affirmed the Division. We said: 

Unlike the Board member in Reid. the Director in the instant case did not 
express an opinion regarding the outcome of the case prior to the hearing. 
The Director merely permitted Stevens to drill a second exploratory well at 
its own risk and conditioned approval of production from the well on further 
Commission action. He made no comment on the probability of Commission 
approval or on the possible production penalties that could be assessed. . . . 
Moreover, by statute, the Director is a member of the Commission... and has 
a duty to prevent waste . . . . 

Id at 109, 835 P.2d at 825. 

{16} Here, as in Santa Fe Exploration, where an OCC member had previously dealt with the same 

matter, Bailey's act of having merely given prelirninary approval to the project on behalf of the CPL 

did not by itself create bias. With Premier as an objecting party whose due process rights were in 

issue, it was a different matter entirely, and the only question is whether Bailey, judging the need for 

or value of the unit from the point of view of the CPL, could have an open mind in judging its need 

6 
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or value vis-a-vis Premier. There is no evidence that she had a fixed and preconceived opinion as to 

the facts such that it can be said that she had completely closed her mind to the proceeding. See 

MichaelB. Browde& Andrew J. Schultz, Survey of New Mexico Law: Administrative Law. 15 N.M. 

L. Rev. 119,134 (1985): see also Las Cruces Prof 1 Firefighters v. City ofLas Cruces. 1997-NMCA-

031, 24,123 N.M. 239,938 P.2d 1384. At no time did Bailey give an indication of any inclination 

she might have as an OCC member. Her role as Deputy Director in granting preliminary approval 

does not equate to an opinion or commitment concerning the outcome ofthe OCC hearing. Nor, 

what amounts to the same analysis, is there a factual basis for concluding she carried a transactional 

conflict of interest from one position or decision to the other. Despite the relatedness of the two 

decisions, there was nothing apparently "tugging" at Bailey to decide a certain way in the second 

matter in light of her decision in the first. 

{17} It is argued that a conflict of interest inheres in the statutory scheme. We think the statutory 

scheme is delicate but "where two statutes are related to the same general subject, the court will 

generally construe them in pari materia to give effect to each." Truiillo v. City of Albuquerque. 

1998-NMSC-031,T|45, 125 N.M. 721,965,P.2d305. In this case, there was no financial incentive 

for Bailey to proceed in particular conformity with her action on behalf of the CPL, since she is not 

compensated for the performance of her duties on the OCC. §70-2-4. Any incentive to illegitimately 

align the carrying out of one public duty with another was non-existent. The statutes at issue here 

permit the exercise of reasonable discretion by agents such as Bailey unless impropriety or the 

appearance of impropriety is shown. 

{18} There is a letter that was sent to the CPL by Premier complaining of the fact that Bailey was 

acting in two roles, and now Premier argues that the CPL's response constituted an admission of a 

conflict of interest. The letter from the CPL acknowledges that: (1) Premier's letter raised a conflict 

of interest question; (2) the role of the CPL designee on the Oil Conservation Commission results in 

an "institutional conflict" created by the legislature; and (3) the Land Commissioner will avoid a 

transactional conflict whenever it can "by making sure the [Land] Commissioner's designee has not 

worked directly on the matter before the Commission." However, contrary to the assertions of 

Premier, this letter does not admit a conflict of interest exists in this case. The letter states that the 
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CPL is satisfied that Bailey will act in this case "free from bias and prejudgment" and that "she can 

participate as a member of the Commission and hear the matter with complete professionalism and 

impartiality." The facts support a finding that Bailey could have and did act without bias or 

prejudgment. 

IV. The Fairness of the Participation Formula 

{19} The next issue before us is whether the adoption by the OCC ofthe participation formula 

proposed by Exxon and Yates was supported by substantial evidence. The question whether the 

OCC complied with the Statutory Unitization Act in approving Exxon's participation formula 

implicates the OCC's expertise; therefore, as mentioned earlier, we will accord some deference to the 

OCC's interpretation of the Act, but we may offer an interpretation of our own. If we conclude that 

the OCC's interpretation is not legally flawed, we will reverse only if the record lacks substantial 

evidence supporting the OCC's fact-specific determinations. 

{20} The underlying basis for the participation formula recited above was explained by one of 

Exxon's experts, engineer Gilbert G. Beuhler: 

The intent was to base the formula on recoverable oil, and include risk, 
including economic factors. Remaining primary oil has the lowest risk, since 
it's already developed and has an established decline. It also has the highest 
value per barrel with low operating cost and no future development cost. 
While there is a fair amount of remaining primary reserves, they do constitute 
a low amount of unit potential reserves: about two percent. Therefore, 
primary oil was given the 25% weight factor . . . . 
Tertiary reserves are by far the largest in potential recovery, being 
approximately 81% of the unit's potential future production. However, 
they're also the highest risk, encompassing large areal expansions, and they're 
also very sensitive to future pricing. Tertiary reserves also have the lowest 
value per barrel, with the highest development and operating costs. Thus, 
they were given a 25% factor.... 
Secondary reserves are between primary and tertiary in both amount and 
value, but the main objective of the unit is the implementation of the water 
flood, and the secondary reserves also have relatively low risk with the project 
area encompassing the primary development area. Thus, they were given the 
highest weighting factor, 50%. 

It was also clearly explained that under the formula, Premier's tract and other fringe tracts are 

assigned participation "in return for their acreage being used in future development." The 

participation formula proposed by Premier was based on 50% original oil in place, 10% January 1993 

production rate, 20% remaining primary reserves, and 20% future production. Premier argues that 
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the OCC failed to comply with the Statutory Unitization Act by adopting the Exxon formula, which 

it is claimed does not allocate unitized hydrocarbons according to relative value. See Section 70-7-

6(A)(6). 

{21} The first issue here concerns Section 70-7-6(B), which states: 

I f the division determines that the participation formula contained in 
the unitization agreement does not allocate unitized hydrocarbons on 
a fair, reasonable, and equitable basis, the division shall determine the 
relative value, from evidence introduced at the hearing, taking into 
account the separately owned tracts in the unit area, exclusive of 
physical equipment, for development of oil and gas by unit operations, 
and the production allocated to each tract shall be the proportion that 
the relative value of each tract so determined bears to the relative 
value of all tracts in the unit area. 

(Emphasis added.) It is clear by the plain meaning ofthe conditional language of Section 70-7-6(B) 

that it is only once the participation formula proposed by the applicant has been shown to be unfair, 

unreasonable, or inequitable that the Division (or the OCC) need consider alternatives. Because the 

OCC found that the participation formula was fair, reasonable, and equitable, the OCC was not 

required to determine each tract's relative value. 

{22} Premier's next issue is that its correlative rights,2 which the OCC is bound to protect under 

Section 70-7-1, are being violated, and it advances two principal arguments attacking the fairness of 

the formula. First is that the Premier tract was included in the unit despite the OCC's findings that 

it is capable of only uneconomic primary production, and that it is incapable of any secondary 

production. The unit will take advantage solely ofthe tertiary potential of the Premier tract, if C0 2 

flooding is undertaken. The question bearing on correlative rights is whether and how the Premier 

tract could be used for C0 2 flooding outside the unit. A review of the record reveals that Ken Jones, 

^nder NMSA 1978, § 70-2-33(H) (1986), 
"correlative rights" means the opportunity afforded, so far as it 
is practicable to do so, to the owner of each property in a pool to 
produce without waste his just and equitable share of oil or gas or both 
in the pooL, being an amount, so far as can be practically determined 
and so far as can be practicably obtained without waste, substantially 
in the proportion that the quantity of recoverable oil or gas or both 
under the property bears to the total recoverable oil or gas or both 
in the pool and, for such purpose, to use his just and equitable 
share of the reservoir energy. 
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owner-operator of Premier, testified that it would not conduct a C0 2 flood on its own. There were 

coriflicting statements as to whether waste would occur in overall recovery terms without unitization, 

but there was substantial evidence in the form of expert testimony that waste would occur. On the 

basis of this expert testimony and Jones' testimony that Premier would not conduct a C0 2 flood on 

its own, we hold that substantial evidence supports the Commission's order and that Premier's 

correlative rights were not violated. See NMSA 1978, § 70-7-1 (1975). Premier argued to the 

Commission that its inclusion should be delayed until the C0 2 stage, but the technique it put forth to 

eliminate the resulting waste (the drilling of four lease-line C0 2 flood injection wells) was found, on 

the basis of substantial evidence in the record, to be unfeasible because of the relatively small 160-

acre size of the Premier tract. 

{23} Taking another tack, Premier brings out the fact that there was a difference of opinion among 

the experts as to whether the formula allocated water flood and C0 2 flood reserves equitably among 

the tracts. There was in fact some disagreement as to whether waterflooding would be advisable or 

possible on the Premier acreage—if so, its relative share of water flood reserves would be higher and 

it would receive a greater overall share of the unit. As noted, experts for Exxon and Yates testified 

before the Commission that Premier had a zero share of waterflood reserves. The expert for Premier 

disputed this, and testified that there were waterflood reserves; however, Premier only produced 

figures on "target oil in place." As the OCC recited in its order, "target oil in place" is a mere 

starting point in calculating recoverable reserves, on which equity is based. It must be adjusted by 

factors such as well-to-well continuity, sweep efficiency, affordable oil, pattern effects, and 

development costs to obtain recoverable reserves. 

{24} The reason for the differing views was the way in which the lead well on the Premier tract, 

the FV3, was "modeled" or sampled for waterflood reserves, which was explained in detail to the 

OCC. The Commission members are required to have "expertise in the regulation of petroleum 

production by virtue of education or training." § 70-2-4. The director of the Division, who sits on 

the OCC, is required to be a registered petroleum engineer or have expertise in the field by virtue of 

education and experience. NMSA 1978, § 70-2-5 (1977, as amended through 1987). They are 

properly entrusted to bring these qualifications to bear in deciding technical issues which come before 
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them. Because there is substantial evidence in the record which could support the judgment of the 

OCC on the matter in issue, we defer to that judgment. See Santa Fe Exploration. 114 N.M. at 114-

15, 835 P.2d 830-31. It may therefore be concluded that there are no waterflood reserves on the 

Premier tract. 

{25} At most, according to the Technical Report prepared by Exxon but accepted by all parties as 

the basis for their opinions, Premier can say it has zero percent of economically producible primary 

reserves (though this is separately disputed; see below), 8.29% of water flood oil in place, and 5.88% 

of C0 2 flood oil in place. It is assigned, by the approved formula, a total of 4.08% of C0 2 reserves, 

and, even though the C0 2 flood may never happen, Premier will receive 1.02% of the unit proceeds. 

Payments are to begin not at the inception ofthe possible C0 2 flood, but immediately, Premier thus 

receiving a unit share whether its own reserves are ever tapped or not. Premier has not demonstrated 

that the mechanism employed in this unit was undeserving of Commission approval in its geology 

(Premier itself only claims 5.17% of total remaining reserves, mostly C0 2 flood, although it is unclear 

from where this figure is derived), or in its economics (Premier immediately receives a substantial 

benefit despite the fact that it is marginal, depending on future oil prices, whether it will contribute 

any oil to the unit.) There was substantial evidence upon which the OCC could conclude that a 

justifiable trade-off existed between the mere possibility of future production and a lower percentage 

participation for Premier. Similarly with the alleged presence of waterflood reserves, no hard facts 

were marshaled by Premier in a way that would refute the OCC's conclusion that, under Section 70-

7-6(B), the proposed formula was a fair one. 

{26} Premier also makes a general argument that the formula fails to use "traditional participation 

parameters." However, it has been observed, 

To use the language of the garment industry, pooling and unitization 
agreements are "tailor-made" and not "ready-made." Each 
negotiation has its own unique problems and substantial care must be 
exercised in the drafting of provisions appropriate for the particular 
situation. It is not possible to suggest language or clauses appropriate 
for all circumstances. 

6 Howard R. Williams & Charles J. Meyers, Oil and Gas Law § 920 (1998). While some work has 

been done on the factors most commonly used, the "difficulty of obtaining agreement on a 
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participation formula has been a considerable barrier to the adoption of plans for cooperative, pooled, 

or unitized development." 8 id. at 763-64. We agree with Exxon and Yates that there are no 

"traditional values to be included in any participation formula," contrary to what Premier's expert 

seems to believe. See Amoco Prod. Co. v. Hermann. 904F.2d 1405,1411 (10th Cir. 1990); Gilmore 

v. Oil and Gas Conservation Comm'n. 642 P.2d 773, 780 (Wyo. 1982). Furthermore, Premier's 

argument, here and elsewhere, for the comparable fairness of its own formula is not in itself 

compelling because as the OCC states: "It is not the Commission's responsibility to change a formula 

which was the product of negotiation [among interest owners] if that formula is 'fair.' That is not 

to say that other formulas, derived as a result of negotiations would not be 'fair' because there is no 

one perfect formula." 

{27} In summary, because the formula in issue could be found on substantial evidence to "allocate 

unitized hydrocarbons on a fair, reasonable and equitable basis," and because it did not infringe on 

Premier's correlative rights, its adoption did not violate the Act. 

V. Other Grounds on Which Premier Argues That the OCC's Order is Arbitrary and Capricious, 

Fails to Protect Correlative Rights, and is Not Supported by Substantial Evidence 

{28} We said in Santa Fe Exploration: 

Arbitrary and capricious action by an administrative agency consists of a ruling 
or conduct which, when viewed in light of the whole record, is unreasonable 
or does not have rational basis, and '"is the result of an unconsidered, wilful and 
irrational choice of conduct and not the result of the "winnowing and sifting" 
process.'" 

114 N.M. at 115, 835 P.2d at 831 (citations omitted.) We consider three areas of argument, each 

as to arbitrariness and capriciousness, violation of correlative rights, and lack of substantial evidence. 

We will review the OCC's actions and then determine whether they must be stricken for any of these 

reasons. Adhering to the principles of substantial evidence that we discussed earlier, we review each 

point with an eye to support in the record. 

A. Disputed "Pay" 

{29} "Pay" is reservoir rock containing oil or gas. 8 Williams & Meyers at 767. Premier argues 

that Exxon's experts mistakenly left out 82 feet of pay at the bottom of Upper Cherry Canyon in the 

FV3 well which would produce economically in the primary and water flood stages and attacks the 
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OCC's failure to credit them with such pay. The first aspect of the argument on this issue is the 

disagreement between experts on the geology of the well. A well log is a "record of the formations 

penetrated by a well, their depth, thickness, and (if possible) their contents." 8 idL at 1176. Both 

witnesses for Premier and Exxon discussed at some length various well logs. Exxon geologist David 

L. Cantrell introduced an exhibit showing a mud log and "several of the raw wireline log curves that 

[were] used in the geological and volumetric modeling," which included a gamma ray log, a depth 

track showing perforated intervals, a resistivity log, a water saturation log, and a porosity log. 

Cantrell interpreted these logs, testifying also to the meaning of observed surface and subsurface 

formations and phenomena. On the basis of these facts, he "picked" the base of the Upper Cherry 

Canyon reservoir some 82 feet higher than did Stuart D. Hanson, the Premier geologist, who, 

concentrating on the porosity log, argued he had found extra depth and theoretically greater pay. The 

OCC found that "the geological interpretation of Premier was a more believable and scientifically 

sound interpretation," but that "the production results show the pay to be uneconomic." 

{30} The first production factor considered by the OCC and placed in issue by Premier involves 

some work that was performed in connection with the FV3 well, known as "the October 1995 test." 

Premier argues that it "attempted to test for oil production in its [FV3] well in zones other than the 

UCC reservoir and did not have sufficient time to test either the overlying or the disputed 82 foot 

interval before the test was tenriinated when Exxon disputed Premier's right to operate," but there 

is only tenuous support in the record for this assertion, to wit the testimony of Ken Jones that the well 

could conceivably have been economic at certain higher-than-expected levels of production. Premier 

then details what the work did involve. But the evidence is substantial that Gulf, the company that 

originally drilled the well, did not perforate the 82-foot interval and carried out its geology in 

contemplation of the non-existence of the additional pay, that Premier owned the well for five years 

without testing for or working over for this oil, and that in October of 1995, Premier would have or 

should have indeed tested for this oil if it thought it could have been produced economically. The 

Commission's findings that the work in question resulted in six to seven barrels of oil and 300 barrels 

of water per day and that such production is uneconomic, are supported directly by the testimony of 

Jones. 
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{31} The second factor relevant to production is the non-productivity of the south offset well to 

the FV3, the Yates ZG1. The OCC concluded, largely on the basis ofthe testimony and underlying 

exhibits ofthe geologist and the engineer for Exxon, that the similarity in the geology and production 

history of the two wells indicated that current and future production would also be similar, and that 

the additional pay would be unproductive. Hanson, testifying for Premier, in fact agreed that the 

"ZG1 looks a lot like the FV3," and did not contradict the fact that a valid comparison could be 

made between the two wells. 

{32} With regard to the pay issue, therefore, having looked at the evidence upon which the OCC 

relied, the conflicting evidence, and the reasoning process used, we hold that the conclusion of the 

Commission—that additional pay did not exist so as to preclude inclusion of Premier oil in anything 

other than the C02 flood—was supported by evidence that was credible in light of the whole record 

and that was sufficient for a reasonable mind to accept as adequate. See National Council on 

Compensation Ins. v. New Mexico State Corp. Comm'n. 107 N.M. 278, 282, 756 P.2d 558, 562 

(1988). Our review of the record also shows that the conclusions of the OCC were rationally based 

and served ultimately to protect Premier's correlative rights. 

B. Did the OCC Approve the C02 Project Prematurely? 

{33} Premier argues that the supposedly speculative nature of the C0 2 flood means that its 

approval at the present time cannot be supported by substantial evidence, that Premier's correlative 

rights are being slighted, and that the OCC has acted arbitrarily and capriciously. In this case, the 

facts found surrounding C02 flooding at the Avalon Unit were based on extensive expert testimony 

received at the hearing. There was testimony that omission of the Premier tract would mean that C02 

operations would have to be scaled back and that Premier's absence would result in the waste of as 

much as two million barrels of oil. With the C02 project, the potential additional recovery is 39.9 

million barrels. Further, there was expert testimony that before a C02 flood could be implemented, 

sufficient volumes of water would have to be injected to "pressure up the reservoir," and that 

exclusion of Premier would lead to future problems with the development of the reservoir. This 

evidence in the record supports the OCC's conclusions. As discussed above, we also think Premier's 

correlative rights were considered and protected by the Commission in adopting the participation 
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formula. Premier had the opportunity, over a five-year period culminating in the disappointing test 

project in 1995, to develop whatever oil it could on its tract. There was ample evidence that there 

are no recoverable primary or secondary reserves there, and the suggestion that the tract could first 

be brought into the unit later, at the C02 phase, was discredited by expert testimony. 

C. Including Unit Tract 6 in the Waterflood Project 

{34} Finally, citing Section 70-7-4(J), Premier argues that "there is no substantial evidence to 

support including Premier's Tract 6 in the water flood project" because "Exxon, who operates or 

owns working interests in all tracts (except Tracts 6, 7 and 8), seeks to include the Premier Tract 6 

only as a 'protection buffer' and contrary to [the Statutory Unitization Act], assigned no 'contributing 

value' for secondary oil recovery." The cited section reads: 

"Relative value" means the value of each separately owned tract for 
oil and gas purposes and its contributing value to the unit in relation 
to like values of other tracts in the unit, taking into account acreage, 
the quantity of oil and gas recoverable therefrom, location on 
structure, its probable productivity of oil and gas in the absence of unit 
operations, the burden of operation to which the tract will or is likely 
to be subjected, or so many of said factors, or such other pertinent 
engineering, geological, operating or pricing factors, as may be 
reasonably susceptible of determination. 

{35} As we have discussed, however, Section 70-7-6(B) only necessitates a determination of 

relative value when the Division or OCC determine that a participation formula is unfair, 

unreasonable, or inequitable. In any event, the fact that a tract is included in a unit now for 

development later is not contrary to Section 70-7-4(J). Clearly, that section recognizes the nature 

of a unit as existing through a period of time during which its physical characteristics will change, 

including, in this case, the contribution being made by a given tract. Premier has not shown that the 

OCC acted arbitrarily or capriciously in accepting the plan. And to reiterate, the Commission could 

decide on the basis of substantial evidence, that the likelihood of a tertiary phase being instituted and 

of waste without the participation of Premier from the outset, were sufficient to create this unit. 

VI. Conclusion 

{36} Having considered all of the substantive arguments raised in this matter, we affirm the order 

of the district court. 

{37} IT IS SO ORDERED. 
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WE CONCUR: 

PAMELA B. IvflNZNER, Chief Justice 

JOSEPH F. BACA, Justice 

GENE E . FRANCHINI, Justice 

PATRICIO M. SERNAVJustice 
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September 3, 1997 

VIA HAND DELIVERY 

Kathleen Jo Gibson, Esq. 
Clerk of the Supreme Court 

of the State of New Mexico 
237 Don Caspar 
Santa Fe, New Mexico 87504-0848 

Re: Premier Oil & Gas, Inc. v. Oil Conservation Commission, et. al. 

Dear Ms. Gibson: 

We represent Yates Petroleum Corporation in the above-captioned case. On July 23, 1997, 
we filed our Joint Answer Brief with the New Mexico Supreme Court. In reviewing that 
brief, a potentially significant typographical error has come to our attention. 

Line 3 of Page 28 of the Joint Answer Brief of Respondents-A^ppellees Exxon Corporation 
and Yates Petroleum Corporation reads as follows: 

No. R-10460-B, Finding If 29(d). 

Instead, that line should read as follows: 

I have discussed this matter with counsel for all parties, and there is no opposition to my 
calling this matter to the Court's attention. I have also discussed this matter with Jane in 
your office. Jane advised me that because the briefs have already been distributed in 

New Mexico Supreme Court No. 24,311 

No. R-1046*0-B, Finding f 20(d). 



Kathleen Jo Gibson, Esq. 
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Page 2 

anticipation of the September 9, 1997 Oral Argument, I should bring this matter to the 
Court's attention through a letter to you. 

If you have any questions, please call. 

Very truly yours, 

Paul R. Owen 

PRO/edr 

cc: James Bruce, Esq. 
W. Thomas Kellahin, Esq. 
Marilyn S. Hebert, Esq. 
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August 21, 1997 

VIA FACSIMILE 

Marilyn Hebert, Esq. 
Special Assistant Attorney General 
New Mexico Energy, Minerals & 

Natural Resources Department 
Oil Conservation Division 
2040 South Pacheco Street 
Santa Fe,NM 87505 

W, Thomas Kellahin, Esq. 
Kellahin & Kellahin 
Post Office Box 2265 
Santa Fe, NM 87504-2265 

James Bruce, Esq. 
Hinkle, Cox, Eaton, Coffield & Hensley, LLP 
Post Office Box 2068 
Santa Fe, NM 87504-2068 

Re; Premier Oil & Gas, Inc. v. Oil Conservation Commission, et. al 
New Mexico Supreme Court No. 24,311 

Dear Lyn, Tom and Bruce: 

Upon review ofthe Joint Answer Brief of Yates and Exxon in the above matter, we noticed 
a typographical error. We would like to call it to the Court's attention. I understand that Bill 
Carr already discussed this matter with Tom Kellahin and Jim Bruce. 
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I have discussed this matter with the Supreme Court Clerk's staff. The briefs have already 
been distributed to the Justices and law clerks working on the case in anticipation of the 
September 8,1997 Oral Argument. The Clerk's office advised me to bring this matter to the 
Court's attention by letter to Kathleen Gibson. 

Please review the attached letter and let me know whether you will oppose it. Thank you for 
your attention to this matter. 

Very truly yours, 

Paul R. Owen 

PRO/edr 
Attachment 



M NEW MEXICO „NERGYS MINERALS 
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August 26. 1997 

Ms. Kathleen Jo Gibson 
District Court Clerk 
Supreme Court 
237 TVn Gaspar 
Santa Fe, New Mexico 87504-0848 

Re: Premier Oil & Gas, Inc. v. New Mexico Oil Conservation Commission, et. al. 
New Mexico Supreme Court No. 24,311 

Dear Ms. Gibson: 

Enclosed you will find an Entry of Appearance and Certificate of Service in the above referenced 
case. Please file these and send the copy back to me in the self addressed stamped envelope. Thank 
you. 

Sincerely, 

Enclosures 

cc: James Bruce 
William F. Carr 
W. Thomas Kellahin 



IN THE SUPREME COURT 
STATE OF NEW MEXICO 

PREMIER OIL & GAS, INC.. 

Petitioner-Appellant. 

vs. No. 24.311 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION AND 
YATES PETROLEUM CORPORATION, 

I hereby certify that a copy of the Entry of Appearance was delivered by first-class mail. 

James Bruce 
Post Office Box 1056 
Santa Fe, NM 87504 

Attorney for Exxon Corporation 

William F. Can-
Post Office Box 2208 
Santa Fe, NM 87504 

Attorney for Yates Petroleum Corporation 

Respondents-Appellees. 

C E R T I F I C A T E OF SERVICE 

postage prepar d, this j ^ b _ ^ a y of August, 1997, to: 

W. Thomas Kellahin 
Post Office Box 2265 
Santa Fe, NM 87504-2265 

Attorney for Premier Oil & Gas Inc. 

Rand Carroll 



IN THE SUPREME COURT 
STATE OF NEW MEXICO 

PREMIER OIL & GAS, INC.. 

Petitioner-Appellant. 

vs. No. 24,311 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION AND 
YATES PETROLEUM CORPORATION, 

Respondents-Appellees. 

ENTRY OF APPEARANCE 

Comes now Rand Carroll, Special Assistant Attorney Genial, and enters his appearance 

on behalf of the New Mexico Oil Conservation Commission. 

Rand Carroll 
Special Assistant Attorney General 
2040 South Pacheco 
Santa Fe, NM 87505 
(505)827-8156 



STATE OF NEW MEXICO 
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION COMMISSION 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION FOR THE PURPOSE OF 
CONSIDERING: 

CASE NO. 11297 
(DE NOVO) 

APPLICATION OF EXXON CORPORATION FOR A 
WATERFLOOD PROJECT, QUALIFICATION FOR 
THE RECOVERED OIL TAX RATE PURSUANT TO 
THE "NEW MEXICO ENHANCED OIL RECOVERY 
ACT" FOR SAID PROJECT, AND FOR 18 NON
STANDARD OIL WELL LOCATIONS, EDDY 
COUNTY, NEW MEXICO. 

CASE NO. 11298 

APPLICATION OF EXXON CORPORATION FOR 
STATUTORY UNTTTZATION, EDDY COUNTY, NEW 
MEXICO. 

ORDER NO. R-10460-B 

ORDER OF THE COMMISSION 

BY THE COMMISSION: 

This cause came on for hearing at 9:00 a.m. on December 14, 1995 at Santa Fe, 
New Mexico, before the Oil Conservation Commission of the State of New Mexico, 
hereinafter referred to as the ^Cornrnission". 

NOW, on this 12th day of March, 1996, the Commission, a quorum being present, 
having considered the testimony and the record, and being fully advised in the premises, 

FINDS THAT: 

(1) Due public notice having been given as required by law, the Cornmission 
has jurisdiction of this cause and the subject matter thereof. 

(2) Case Nos. 11297 and 11298 were consolidated at the time of the hearing, 
and the record from the Examiner hearing heid on June 29 and 30, 1995 was incorporated 
into the record without objection by any party. 
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(3) The applicant in Case No. 11298, Exxon Corporation ("Exxon"), seeks the 
statutory unitization, pursuant to the "Statutory Unitization Act," Sections 70-7-1 through 
70-7-21 NMSA (1978), for the purpose of establishing a secondary recovery project, of 
all mineral interests in the designated and Undesignated Avalon-Delaware Pool, underlying 
its proposed Avalon (Delaware) Unit Area, comprising 2118.78 acres, more or less, of 
State, Federal, and fee lands in Eddy County, New Mexico, said unit to henceforth be 
known as the Avalon (Delaware) Unit Area; the applicant further seeks approval of the 
Unit Agreement and the Unit Operating Agreement which were submitted in evidence at 
the time of the hearing as applicant's Exhibit Nos. 2 and 3. 

(4) In Case No. 11297, Exxon seeks authority to: 

(a) institute a waterflood project in its proposed Avalon 
(Delaware) Unit Area by the injection of water into the 
designated and Undesignated Avalon-Delaware Pool through 
18 new wells to be drilled as injection wells and one well to 
be convened from a producing oil well to an injection weil; 

(b) qualify the project for the recovered oil tax rate pursuant to 
the "New Mexico Enhanced Oil Recovery Act" (Laws 1992, 
Chapter 38, Sections 1 through 5); and 

(c) drill 18 new producing wells throughout the project area at 
locations considered to be unorthodox. 

(5) The applicant proposes that the unit comprise the following described area 
in Eddy County, New Mexico: 

Township 20 South. Range 27 East. NMPM 
Section 25: EViEl* 
Section 26: EV4EV4 

Township 20 South. Range 28 East. NMPM 
Section 29 
Section 30 
Secrion 31 
Section 32 

SWV4SWK 
Lots 1-4, EViWVi, SWV4NEK, SE14 
Lots 1-4, EV4WV*, EV2 (All) 
SW 14 NE VA , Wi/2, W SE V* 
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Tnwnship 21 South. Range 27 East. NMPM 
Section 4: Lot 4 
Section 5: Lots 1 and 2 
Section 6: Lots 1 and 2 

(6) The proposed Unit Area includes portions of the designated and 
Undesignated Avalon-Delaware Pool. The pool was discovered in 1983, and no 
development wells have been drilled in the pool since 1985. The horizontal and vertical 
limits of the Unit Area have been reasonably defined by development. 

(7) The proposed "unitized formauon" is that interval underlying the Unit Area 
described as the Delaware Mountain Group, extending from 100 feet above the base of the 
Goat Seep Reef to the top of the Bone Spring formation and including, but not limited to. 
the Cherry Canyon and Brushy Canyon Formations, as identified by the Compensated 
Neutron/Uithodensity/Gamma Ray Log dated September 14, 1990 run in the Exxon 
Corporation Yates "C" Federal Well No. 36, located 1305 feet from the North and East 
lines of Section 31. Township 20 South. Range 28 East. NMPM, Eddy County, New 
Mexico, with the top of the unitized formation being found in said well at a depth of 2,378 
feet below the surface (869 feet above sea level) and the base of the unitized formation 
being found at a depth of 4,880 feet below the surface (1.633 feet below sea level), or 
stratigraphic equivalents thereof. 

(8) The proposed Unit Area contains twelve separate tracts of land, the working 
interests in which are owned by forry-three different persons. Prior to October 1, 1995, 
Exxon operated five of the twelve tracts, five tracts were operated by Yates Petroleum 
Corporation ("Yates"), one tract was operated by Premier Oil & Gas, Inc. ("Premier"), 
and one tract was operated by MWJ Producing Company. There are twenty-four royalty 
and overriding royalty interest owners in the Unit Area. 

(9) At the time of the hearing, the owners of 98.66% of the working interest, 
and the owners of over 98 % of the royalty and overriding interest, had voluntarily joined 
the Unit. The 98% royalty owner approval includes the U.S. Bureau of Land 
Management and the Commissioner of Public Lands, who are the two largest royalty 
owners in the unit. The participation formula, proposed by Exxon and Yates and 
approved by all parties except Premier, is as foilows: 

25% remaining primary reserves as of 1/1/93; 
50% waterflood reserves; and 
25% tertiary reserves. 
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(10) The applicant has conducted negotiations with interest owners within the 
Unit Area for over four years. Therefore, the applicant has made a good faith effort to 
secure voluntary unitization within the above-described Unit Area. 

(11) All interested parties who have not agreed to unitization were notified of 
the hearing by applicant. At the hearing on these matters, Yates entered its appearance 
and presented evidence in support of the applications. Unit Petroleum Company made a 
statement in support of the applications. At the examiner hearing on these matters, MWJ 
Producing Company made a statement in support of the applications. 

(12) Premier, the working interest owner of Tract 6 of the unit, comprising the 
E/2 E/2 of Section 25, Township 20 South, Range 27 East, NMPM, entered an appearance 
and presented evidence in opposition to the application, and requested that Tract 6 be 
deleted from the Unit Area. In the alternative, Premier requested that the following 
participation formula be adopted by the Commission: 

50% original oil in place; 
10% 1/1/93 producing rate; 
20% remaining primary; and 
20% future production. 

Premier did not propose the above formula until December 13, 1995, the day before the 
hearing. No interest owner has approved this formula. 

(13) Exxon is the largest working interest owner in the proposed Unit Area with 
61 percent of the unit acreage and approximately 80% of current production. A 
substantial majority of working interest acreage owners, excluding Exxon, requested that 
Exxon prepare a technical report of the Avalon-Delaware Pool. Exxon prepared the 
"Report of the Technical Committee for the Working Interest Owners" (Exxon Exhibit 10, 
Volumes I and U; hereafter, the "Technical Report") at its own expense which according 
to testimony, cost Exxon approximately $500,000. 

(14) The applicant proposes to institute a waterflood project at an expected initial 
cost of $14,400,000 for the secondary recovery of oil and associated gas, condensate, and 
all associated liquefiable hydrocarbons within and to be produced from the proposed Unit 
Area (being the subject of Case No. 11297). The estimated reserves recoverable from the 
waterflood project are 8.2 million barrels of oil. 

(15) The Unit also has potential as a tertiary (CO, injection) project. Evidence 
presented at the hearing shows that: 
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(a) estimated recoverable ternary reserves are 39.9 million barrels of 
oil; 

(b) if such a CO : flood is instituted in the proposed Unit Area, it will 
likely be the first C0 2 project in the area and could facilitate other 
CO ; floods; 

(c) this project will provide valuable data which could justify additional 
waterflood projects and tertiary projects in other Delaware pools in 
New Mexico; 

(d) institution of the C0 2 flood depends upon waterflood performance, 
results of future CO : injectivity tests, and perception of future oil 
prices. A rninimum of 3 years of water injection would probably 
be required to repressure the reservoir prior to commencing a C0 2 

injection project; 

(e) the risk associated with a successful CO : flood in the Avalon 
Delaware Field is significantly higher than risk associated with the 
proposed waterflood because CO ; technology is relatively new to 
Delaware Sand Fields and there is less data available; and 

(f) CO : injection in the Delaware is of major importance to the State 
because primary and secondary recovery in the Delaware amounts to 
less than 10% of the original oil-in-place. CO : could greatly increase 
the recovery factor. A successful CO ; project would serve as a 
catalyst for others in New Mexico. 

(16) At issue are the various factors which form the basis for the participation 
formula which in rum governs the relative ownership of future oil and gas produced from the 
unit. 

(17) Exxon presented evidence that: 

(a) the pay in the Avalon Field is Upper Cherry Canyon and Upper 
Brushy Canyon Sands. There is no Bell Canyon Sand present; 

(b) Exxon's geologic model was calibrated by actual production and 
verified by a reservoir simulation program; 



Exxon's geological pick of the base of the Upper Cherry reservoir 
is consistent with regional geologic markers found throughout the 
Avalon-Delaware Pool (Exxon Exhibits 16, 19a, and 19b); 

the waterflood project area includes 1088.50 acres in the center of 
the Unit Area. The outer or "fringe" tracts were included in the 
Unit Area based upon their COz flood potential and not their 
waterflood potential. The "fringe" tracts will participate in 
production from inception of the Unit due to their CO: potential and 
the agreement to a single stage formula; 

a well critical to both sides' interpretation is the Premier's FV3 
Weil which produced 5100 barrels of oil prior to ceasing 
production. The nearest geologically analogous well to the FV3 
Well, the Yates Citadel ZG1 Well, located in the NE/4 NE/4 of 
Section 36, Township 20 South, Range 27 East (Unit Tract 7), 
immediately to the South of the FV3 Well, produces from an 
interval similar to the FV3 Well, and is expected to produce 
equivalent amounts of oil (6000 barrels of primary oil); 

Premier claimed that the FV3 Well suffered completion problems, 
but Exxon claimed that completion problems were highly unlikely 
and that production is in line with Gulfs initial expectations; 

the Technical Report and the Unit Agreement attribute no remaining 
primary or waterflood reserves to Tract 6, operated by Premier. 
Primary production data from the Yates Citadel ZG1 Well, and 
other offset wells, support the Technical Report's estimate of 
primary and waterflood reserves in Unit Tract 6; 

Premier's engineering consultant stated that Tract 6 was not given 
credit for waterflood target "reserves" (referencing Technical 
Report Exhibit E-6). However, Technical Report Exhibit E-6 does 
not set forth "reserves," but rather "waterflood target oil-in-place." 
"Target oil-in-place" is a volumetric value used as a starting point 
in calculating recoverable reserves, on which equity is based. In 
order to obtain recoverable reserves, the "target oil-in-place" must 
be adjusted by factors such as well-to-well continuity, sweep 
efficiency, floodable oil, pattern effects, and development costs. 
This was done on all tracts, including Premier's Tract 6; 
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(i) The inclusion of Tract 6 in the Unit will enhance CO: flood sweep 
efficiency. Conversely, omitting Tract 6 from the Unit, as Premier 
advocated will diminish C02 flood sweep efficiency in that area of 
the Unit resulting in waste. 

(j) the unit boundary has not changed since 1991. 

(18) Yates presented evidence that: 

(a) deleting Tract 6 from the Unit would substantially reduce 
recoverable ternary reserves under Tracts 3,5, and 7, which are 
adjacent to Tract 6; 

(b) deletion of Tract 6 from the Unit will decrease the amount of oil 
produced from the Unit by approximately 2,000,000 barrels, thus 
causing loss of royalties and severance taxes to the State: 

(c) Yates' geologist had done independent work which confirmed 
Exxon's geologic interpretation in the area contested by Premier; 

(d) in June 1994 the working interest owners considered excluding 
Tract 6 from the Unit, but never agreed to do so. However, 
Premier thought that they were excluded; 

(e) moving the proposed western CO; injection wells further west, as 
advocated by Premier, will diminish the C0 2 sweep efficiency on 
Unit Tracts 3 and 5; and 

(f) negotiations over the equity formula in the Unit Agreement lasted 
approximately one year. Deleting Tract 6 from the Unit Area 
would require additional negotiations among working interest 
owners, revision of unit documents, and other delays. Yates' 
witness testified that if Tract 6 is deleted, unitization may never 
occur. 
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(19) Premier presented evidence that: 

(a) Tract 6 has substantial primary and waterflood reserves which were 
not properly evaluated when participation percentages were 
formulated. Premier's claim is based upon "oil-in-place" log 
calculations which excludes recovery efficiency. The only 
Delaware completion on Tract 6, the FV3 Well, produced only 
5100 barrels of oil (the analogous offset well, the Yates Citadel 
ZG1 Well, will produce an estimated 6000 barrels of oil); 

(b) Premier's FV3 Well was drilled and completed by Gulf in 1984, 
and purchased by Premier in 1990. The interval below the Exxon 
pick of the base of the Upper Cherry Canyon reservoir is claimed 
by Premier to be productive in the FV3 Well. Premier's geologist 
utilizing detailed mapping techniques has made different "picks" in 
the FV3 Weil resulting in an additional 82 feet of net pay which, 
based upon log analysis, would increase Premier's Unit 
panicipation percentage; 

(c) Gulf improperly drilled and completed the FV3 Well. They used a 
fresh water mud which tends to swell clays within the Delaware 
Sand, thus creating damage and reduced productivity. The acid job 
channeled 50 feet above the top of their perforations and the frac job 
further extended the channel behind pipe because of its high pumping 
rate: 

(d) Exxon proposes to include a column of 40-acre tracts including four 
40-acre tracts (Tract 6) operated by Premier within the western 
boundary of the Avalon Unit but does not intend to attempt to recover 
from those tracts any remaining primary oil, any workover oil or any 
secondary oil by waterflooding; 

(e) Premier's's hydrocarbon pore voiume map shows that there is 
substantial recoverable oil remaining under Premier's Tract 6. 

(f) the Exxon - Yates participation formula is flawed because it failed to 
allocate total unit waterflood and CO: reserves equitably among the 
tracts: 
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(g) the best formula is Premier's proposed participation formula which 
distributes equity based upon the following: 

50% original oil in place; 
10% 1/93 rate: 
20% remaining primary and 
20% future production 

(h) the Premier geology is correct and their participation formula is fair 
because: 

(i) it uses more traditional parameters like those adopted for 
Parkway Delaware Unit while the Exxon proposal does not; 

(ii) it allocates the total unit future oil production equitably 
among the tracts while the Exxon participation formula is 
flawed because it fails to do so. 

(20) Based upon the foregoing, the Commission concludes that: 

(a) Premier's claim of an additional 82 feet of "pay" is refuted by their 
own workover attempt in October, 1995. Their workover ofthe FV3 
Well in what they considered to be "pay not accounted for in the Unit 
participation formula'', resulted in 6 to 7 barrels of oil and 300 barrels 
of water per day, which is uneconomic. This section overlies the 
disputed 82 feet of additional pay, but both zones correlate with 
uneconomic production from the Yates Citdel ZG "Stat" No. 1, the 
south offset to this weil; 

(b) Premier's arguments and proposed participation formula is limited to 
oil-in-place calculations. The oil-in-place is a log calculation which 
may or may not be producible. Equal value was given to potential 
CO : reserves compared to primary and secondary recoveries which 
are far less risky operations. 

(c) the geological interpretation of Premier's was a more believable and 
scientifically sound interpretation. Unfortunately, for Premier, the 
production results show the additional potential pay to be 
uneconomic; 
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(d) Premier has had five years to test the Delaware potential on their 
marginally economic lease. They have failed to prove additional 
recoverable reserves, leaving only the risky potential of CO : flooding; 

(e) Premier did not present their proposal to Exxon in a timely manner, 
although they were afforded the oprxirtunity from the beginning to do 
so. Premier did not carry out their responsibilities, by delaying 
involvement in negotiations. They benefited from Yates' efforts at 
negotiation, but did not contribute to the process. An estimated six 
to twenty-four months would be required to re-negotiate a new 
unitization formula. Such a delay constitutes waste; 

(f) the correlative rights of all interest owners are protected by the Exxon 
Unit participation formula. It is not the Commission's responsibility 
to change a formula which was the product of negotiation i f that 
formula is "fair". That is not to say that other formulas, derived as a 
result of negotiations would not be "fair" because there is no one 
perfect formula. Premier will benefit by receiving income from the 
Stan even though their tract is uneconomic today. However, CO\ 
"potential" earns Premier the right according to Exxon's formula to 
receive income from the start of unit operation; 

(g) Premier protests the division of its property for the formation of the 
unit, but no convincing alternative was presented to demonstrate that 
the ultimate recovery of reserves would result from such proposed 
division. Excluding Premier's tract would in fact delay unitization 
and disrupt the orderly development of a CO : flood. 

(21) The proposed unitized method of operation as applied to the Avalon 
(Delaware) Unit is feasible and will result with reasonable probability in the recovery of 
substantially more oil and gas from the unitized portion of the Avalon-Delaware Pool than 
would otherwise be recovered without unitization. 

(22) Such unitization and adoption of applicant's proposed unitized method of 
operation will benefit the working interest owners and royalty owners of the oil and gas 
rights within the Avalon (Delaware) Unit Area. 

(23) The granting of the applications in these cases will have no adverse effect 
upon the interest owners in the Avalon-Delaware Pool. 
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(24) The estimated additional costs of such operations will not exceed the 
estimated value of the additional oil so recovered. 

(25) The applicant's Exhibit Nos. 2 and 3 in this case, being the Unit Agreement 
and the Unit Operating Agreement, should be incorporated by reference into this order. 

(26) The unitized management, operation and further development of the Avalon 
(Delaware) Unit Area, as proposed, is necessary to effectively increase the ultimate 
recovery of oil and gas from the unitized portion ofthe Avalon-Delaware Pool. 

(27) The Avalon (Delaware) Unit Agreement and the Avalon (Delaware) Unit 
Operating Agreement provide for unitization and unit operation of the Avalon (Delaware) 
Unit Area upon terms and conditions that are fair, reasonable and equitable, and include: 

(a) a participation formula which will result in fair, reasonable and 
equitable allocation to the separately owned tracts of the Unit Area 
of all oil and gas that is produced from the Unit Area and which is 
saved, being the production that is (i) not used in the conduct of 
unit operations, or (ii) unavoidably lost; 

(b) a provision for the credits and charges to be made in the adjustment 
among the owners in the Unit Area for their respective investments 
in weils, tanks, pumps, machinery, materials and equipment 
contributed to unit operations; 

(c) a provision governing how the costs of unit operations including 
capital investments shall be determined and charged to the 
separately-owned tracts and how said costs shall be paid, including 
a provision providing when, how and by whom such costs shall be 
charged to each owner, or the interest of such owner, and how his 
interest may be sold and the proceeds applied to the payment of his 
costs; 

(d) a provision for carrying any working interest owner on a limited or 
carried basis payable out of production, upon terms and conditions 
which are just and reasonable, and which allow an appropriate 
charge for interest for such service payable out of production, upon 
such terms and conditions detennined by the Commission to be just 
and reasonable; 
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(e) a provision designating the Unit Operator and providing for 
supervision and conduct of the unit operations, including the 
selection, removal and substitution of an operator from among the 
working interest owners to conduct the unit operations; 

(f) a provision for a voting procedure for decisions on matters to be 
decided by the working interest owners in respect to which each 
working interest owner shall have a voting interest equal to his unit 
participation; and 

(g) a provision specifying the time when unit operations shall 
commence and the manner in which, and the circumstances under 
which, the operations shall terminate and for the settlement of 
accounts upon such termination. 

(28) The applicant requested that a 200 percent penalty of cost incurred be 
assessed against those working interest owners who do not voluntarily agree to join the 
proposed unit. 

(29) Section 70-7-7.F NMSA (1978) provides that the unit plan of operation 
shall include a provision for carrying any working interest owner subject to limitations set 
forth in the statute, and any non-consenting working interest owner so carried shall be 
deemed to have relinquished to the unit operator all of his operating rights and working 
interest in and to the unit until his share of the costs has been repaid plus an amount not 
to exceed 200 percent thereof as a non-consent penalty. 

(30) The Unit Operating Agreement contains a provision whereby any working 
interest owner who elects not to pay his share of unit expense shall be liable for his share 
of such unit expense plus an additional 200 percent thereof as a non-consent penalty, and 
that such costs and non-consent penalty may be recovered from each non-consenting 
working interest owner's share of unit production. 

(31) A non-consent penalty of 200 percent should be adopted in this case. The 
applicant should be authorized to recover from unit production each non-consenting 
working interest owner's share of unit expense plus 200 percent thereof as provided in the 
Unit Operating Agreement. 

(32) The statutory unitization of the Avalon (Delaware) Unit Area is in 
conformity with the above findings, and will prevent waste and protect the correlative 
rights of all interest owners within the proposed Unit Area, and should be approved. 
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(33) The proposed Avalon (Delaware) Unit Area contains undeveloped acreage 
and acreage that will not be pan of the initial waterflood project. Therefore, in 
compliance with Division General Rule 701.G(3), the initial waterflood project area for 
allowable and tax credit purposes should be reduced to include the following described 
1088.50 acres in Eddy County, New Mexico: 

Township 20 South. Range 28 East. NMPM 
Section 30: Lots 1 through 4, SEVAKWVA, EViSWW, and S^SEW 
Section 31: Lots 1 through 3, NE VA, E V4NW VA , NE VA SW V*, 

N Vi SE VA , and SE VA SE VA 

Section 32: WV4NWK, NVfcSWVA , and SWUSW14 

(34) Exhibit "A", attached hereto and made a pan hereof, lists the 19 proposed 
injection wells (18 of which are to be new drills and one of which is to be a conversion) 
for the initial waterflood project. It is the applicant's intent to drill the 18 new wells and 
initially complete them first as oil producing wells and eventually conven them to water 
injectors. Approval of the unorthodox locations is necessary for "stan-up" of said 
waterflood project. 

(35) The waterflood partem to be utilized initially is to be a 40-acre invened 
five-spot comprising the 19 aforementioned water injection wells and 27 producing wells. 

(36) The present Delaware oil producing wells within the subject project area 
and interval are in an advanced state of depletion and should therefore be properly 
classified as "stripper wells." 

(37) The operator of the proposed Avalon (Delaware) Unit Waterflood Project 
should take all steps necessary to ensure that the injected water enters and remains 
confined to only the proposed injection interval and is not permitted to escape from that 
interval and migrate into other formations, producing intervals, pools, or onto the surface 
from injection, production, or plugged and abandoned wells. 

(38) Injection should be accomplished through lined or otherwise corrosion-
resistant tubing installed in a packer set within 500 feet of the uppermost injection 
perforation: the casing-tubing annulus in each well should be filled with an inen fluid and 
equipped with an approved gauge or leak-detection device. The supervisor of the Artesia 
District Office of the Division may authorize the setting of the casing-tubing isolation 
device at a shallower depth if appropriate. 
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(39) Prior to commencing injection operations, each injection well should be 
pressure tested throughout the interval from the surface down to the proposed upper-most 
perforation to assure mechanical integrity of each well. 

(40) The injection wells or pressurization system for each well should be so 
equipped as to limit injection pressure at the wellhead to no more than 490 psi; however, 
the Division Director should have the authority to adrninistratively authorize a pressure 
increase upon a showing by the operator that such higher pressure will not result in the 
fracturing of the injection formation or corifining strata. 

(41) The operator should give advance notification to the supervisor of the 
Artesia District Office of the Division of the daie and time of the installation of injection 
equipment and of the mechanical integrity pressure-tests in order that the same may be 
witnessed. 

(42) The proposed waterflood project should be approved and the project shouid 
be governed by the provisions of Rule Nos. 701 through 708 of the Oil Conservation 
Division Rules and Regulations. 

(43) The applicant further requests that the subject waterflood project be 
approved by the Division as a qualified Enhanced Oil Recovery Project ("EOR") pursuant 
to the "Enhanced Oil Recovery Act" (Laws 1992, Chapter 38, Section 1 through 5). 

(44) The evidence presented indicates that the subject waterflood project meets 
all the criteria for approval. 

(45) The approved "project area" should initially comprise that area described 
in Finding Paragraph No. (33) above. 

(46) To be eligible for the EOR credit, prior to commencing injection operations 
the operator must request from the Division a Certificate of Qualification, which 
Certificate will specify the proposed project area as described above. 

(47) At such time as a positive production response occurs and within five years 
from the date of the Certificate of Qualification, the operator must apply to the Division 
for certification of a positive production response, which application shall identify the area 
actually benefitting from enhanced recovery operations, and identifying the specific wells 
which the operator believes are eligible for the credit. The Division may review the 
application adrninistrativeiy or set it for hearing. Based upon evidence presented, the 
Division will certify to the Department of Taxation and Revenue those lands and wells 
which are eligible for the credit. 
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(48) The injection authority granted herein for the proposed injection wells 
should terminate one year after the effective date of this order if the operator has not 
commenced injection operations into the subject wells, provided, however, the Division, 
upon wrinen request by the operator, may grant an extension thereof for good cause 
shown. 

(49) Division Order No. R-10460, entered September 18, 1995, approved 
statutory unitization, and unitization became effective October 1, 1995. 

TT IS THEREFORE ORDERED THAT: 

(1) The application of Exxon Corporation for the Avalon (Delaware) Unit, 
covering 2118.78 acres, more or less, of State, Federal, and fee lands in the Avalon-
Delaware Pool, Eddy County, New Mexico, is hereby approved for statutory unitization 
pursuant to the "Statutory Unitization Act," Section 70-7-1 through 70-7-21 NMSA 
(1978). 

(2) The Avalon (Delaware) Unit Agreement and the Avalon (Delaware) Unit 
Operating Agreement, which were submitted to the Commission at the time of the hearing 
as Exhibits 2 and 3, are hereby incorporated by reference into this order. 

(3) The lands herein designated the Avalon (Delaware) Unit Area shall 
comprise the following described acreage in Eddy County, New Mexico: 

Township 20 South. Range 27 East. NMPM 
Section 25: EV2EI6 
Section 36: E'AEVz 

Township 20 South. Range 28 East. NMPM 
Section 29: SWtfSWtf 
Section 30: Lots 1-4, E14W14, SWWNEW, SE14 
Section 31: Lots 1-4, EV2WV2, EVi (All) 
Secnon 32: SWKNEW, WVz, WV4SEK 

Township 21 South Range 27 East. NMPM 
Section 4: Lot 4 
Section 5: Lots 1 and 2 
Section 6: Lots 1 and 2 
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(4) The vertical limits or ''unitized formation" of the unitized area shall include 
that interval underlying the Unit Area described as the Delaware Mountain Group, 
extending from 100 feet above the base of the Goat Seep Reef to the top of the Bone 
Spring formation and including, but not limited to, the Cherry Canyon and Brushy Canyon 
Formations, as identified on the Compensated Neurron/Lithodensiry/Garnma Ray Log 
dated September 14, 1990 run in the Exxon Corporation Yates "C" Federal Well No. 36, 
located 1305 feet from the North and East lines of Section 31, Township 20 South, Range 
28 East, NMPM, Eddy County, New Mexico, with the top of the unitized formation being 
found in said well at a depth of 2,378 feet below the surface (869 feet above sea level) and 
the base of the unitized formation being found at a depth of 4,880 feet below the surface 
(1,633 feet below sea level), or stratigraphic equivalents thereof. 

(5) Since the persons owning the required statutory minimum percentage of 
interest in the Unit Area have approved, ratified, or indicated their preliminary approval 
of the Unit Agreement and the Unit Operating Agreement, the interests of all persons 
within the Unit Area are hereby unitized whether or not such persons have approved the 
Unit Agreement or the Unit Operating Agreement in writing. 

(6) The applicant, hereby designated as Unit Operator, shall notify in writing 
the Division Director of any removal or substitution of said Unit Operator by any other 
working interest owner within the Unit Area. 

(7) A non-consent penalty of 200 percent is hereby adopted in this case. The 
unit operator shall be authorized to recover from unit production each non-consenting 
working interest owner's share of unit expense pius 200 percent thereof as provided in the 
Unit Operating Agreement. 

TT IS FURTHER ORDERED THAT: 

(8) Exxon is hereby authorized to institute a waterflood project in its Avalon 
(Delaware) Unit Area by the injection of water into the designated and Undesignated 
Avalon-Delaware pool, as found in that stratigraphic interval between 2378 feet to 4880 
feet and identified by the Compensated Neutron/Lithodensity/Gamma Ray Log dated 
September 14, 1990 run in the Exxon Corporation Yates "C" Federal Well No. 36, located 
1305 feet from the North and East lines (Unit A) of Section 31, Township 20 South, 
Range 28 East, NMPM, Eddy County, New Mexico. Injection will be through nineteen 
wells described in Exhibit "A" attached hereto and made a pan hereof. 

(9) In compliance with Division General Rule 701.G(3), the initial waterflood 
project area, for allowable and tax credit purposes, shall comprise the following described 
1088.50 acres in Eddy County, New Mexico: 
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Township 10 South. Range 28 Fast. NMPM 
Section 30: Lots 1 through 4, SE14NW14, EViSWW, and SVfcSEtf 
Section 31: Lots 1 through 3, NEW, EV4NW%, NEWSWW, NV4SEM, 

and SEV*SEM 
Section 32: W W / 4 , NViSWW, and SW14SWW 

(10) The applicant must take all steps necessary to ensure that the injected water 
only enters and remains confined to the proposed injection interval and is not permitted 
to escape to other formations or onto the surface from injection, production, or plugged 
and abandoned wells. 

IT IS FURTHER ORDERED THAT: 

(11) Injection shall be accomplished through lined or otherwise corrosion-
resistant tubing installed in a packer set within 500 feet of the uppermost injection 
perforation: the casing-tubing annulus in each well shall be filed with an inert fluid and 
equipped with an approved gauge or leak-detection device. The supervisor of the Artesia 
District Office of the Division can authorize the setting of the casing-tubing isolation 
device at a shallower depth if appropriate. 

(12) The 19 water injection wells or pressurization system shall be initially 
equipped with a pressure control device or acceptable substitute which will limit the 
surface injection pressure to no more than 490 psi. 

(13) The Division Director shall have the authority to administratively authorize 
a pressure limitation in excess of the 490 psi herein authorized upon a showing by the 
operator that such higher pressure will not result in the fracturing of the injection 
formation or confining strata. 

(14) Prior to commencing injection operations, each injection well shall be 
pressure tested throughout the interval from the surface down to the proposed upper most 
perforation to assure mechanical integrity of each weil. 

(15) The operator shall give advance notification to the supervisor of the Artesia 
District Office of the Division of the date and time of the installation of injection 
equipment and of the mechanical integrity pressure-test in order that the same may be 
wimessed. 
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(16) The applicant shall immediately notify the supervisor of the Artesia District 
Office ofthe Division ofthe failure of the tubing, casing or seal bore assembly in any of 
the injection wells, the leakage of water or oil from or around any producing well, or the 
leakage of water or oil from any plugged and abandoned weil within the project area, and 
shall take such steps as may be timely and necessary to correct such failure or leakage. 

(17) The applicant shall conduct injection operations in accordance with Division 
Rule Nos. 701 through 708 and shall submit monthly progress reports in accordance with 
Division Rule Nos. 706 and 1115. 

FURTHERMORE: 

(18) The subject waterflood project is hereby approved as an Enhanced Oil 
Recovery Project ("EOR") pursuant to the "Enhanced Oil Recovery Act" (Laws 1992, 
Chapter 38, Sections 1 through 5). 

(19) The approved "project area" shall initially comprise that area described in 
Decretory Paragraph No. (9) above. 

(20) To be eligible for the EOR credit, prior to commencing injection operations 
the operator must request from the Division a Certificate of Qualification, which certificate 
will specify the proposed project area as described above. 

(21) At such time as a positive production response occurs and within five years 
from the date of the Certificate of Qualification, the operator must apply to the Division 
for certification of a positive production response, which application shall identify the area 
actually benefitting from enhanced recovery operations, and identifying the specific wells 
which the operator believes are eligible for the credit. The Division may review the 
application administratively or set it for hearing. Based upon evidence presented the 
Division will certify to the Department of Taxation and Revenue those lands and wells 
which are eligible for the credit. 

(22) The injection authority granted herein for the proposed injection wells shall 
tenninate one year after the effective date of this order if the operator has not commenced 
injection operations into the subject wells, provided, however, the Division, upon written 
request by the operator, may grant an extension thereof for good cause shown. 
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FURTHERMQRE: 

(23) The applicant is authorized to drill the first eighteen wells listed on Exhibit 
"A" attached thereto. The applicant may complete the wells as producers and later convert 
them to injection. 

(24) Division Order No. R-10460 is hereby affirmed. 

(25) Jurisdiction of this cause is retained for the entry of such further orders as 
the Commission may deem necessary. 

DONE at Santa Fe, New Mexico, on the day and year hereinabove designated. 

STATE OF NEW MEXICO 
OIL CONSERVATION COMMISSION 

JAMI BAILEY, Member 

WILLIAM W. WEISS, Member 

S E A L 



Cfl 

z 

< 
u 
c < 

a < 

a H 

eg 55 z 

s 5 c c 
r- vc 
ov Tr 
rs o 

z c 
a z 

Cfl S£ 

< a 
u 

•< s a 
r_1 

~ 5 £ 
^ Z 
fi- — < 
2S ~- S-

c ̂  ** 
G ̂  iz 
z a z 
£ > 2 

z a ><; s s 
r , i W 

- r- < 

z a 

a z 

> < 
> 
< 

a x 

CA
 >~ 

Z 
> 

c 

c 
a 
Cfl — 
c 
X 
fi. 

a 
< 
C a 
a a 
cs -

^ > 
C as 
a a 
Cfl » 

O 

z 
c 

< 
c 
c 

a 

Cfl 

u 
a 
Cfl 

Z 

o 

>5 
-? a 

I I 
5 X 
C £ 

c 
cs 
s. c 
z 

a 

00 
T 

QO 

rs 
f n 
SO 

Un 

rs 

so 
I — 
r f 

a 
rs 
un 
T 

«8 

Z a 
un 
vo 
vc 

i n 
SO 

Cfl 

o 
PS 

=8 

Cfl 

r s 
un 

a 
un 
un 
T 

=8 

00 

rs 
rs 

m 

r n 
Un 

oe 

00 
OV 

rs 

r— 
r-
TT 

VO 
-r 
rs 

r r 

VO 
Ov 
T 

rs 

a 
u 
z 
< 

u 
c 
z 

un 
un 
m 

93 

m m 

a 

QQ 

Cfl 

a 

m 
rs 

oe 
TT 

=8 

Cfl 

rs 
ON 
Ov 

rs rs 
vO 

r-
f -
VO 
rs 
08 

Cfl 

a 
vb 
o 

T 

VO 

a 
r-
Ov 

m 

Z 
a 
rn 
00 

a 
C 
z 
< 

5 
c 
z 

rs 
Cv 
T 

O 
rs 
un 
rs 

o o 
00 
rr 

00 
T 

rs 

a a 
00 
i n 

Z 
a 
rn 
rr 

m 
rT 
00 

un 
OV 

rs 

a 
c 
z 

u 
c 
z 

Es. 

o 
un 
r~ 
rs 
•8 

Z 
£=. 

00 
00 m 

a a 

vo rs 

Z a 
rn 
rs 

rs 
00 

T 

00 

a a 
rs 
o 

z a 
VO 
T 

vO 

00 

a 
TT 

m 

Z a 
vo 
OO 

m 

rs 
© 
rs 

r s 
Ov 

rr 

o un rs 

so 

rs 

a 

Ov 

Z a 
e 
rn 

Z 
< 

vJ 

V 

Z 

00 
rr 

Ov 
o 
un 
rs 

a 
Ov 
rr 
un 
rs 

Cfl 
Ss. 

VO 
rs 

m m 

i5 
a 

00 
VO 
rs 

un 
m 
m 

o 
rs 

a 
a 

Ov 

Z a 
r-
m 

00 

o 
rs 

rs 
rs 

1 

> 
-> a a 

rs Ov 
rs rr m un 
~ rs 
»8 

mmm 

Cfl Cfl 

a a 
0 o\ 

Ov 
VO VO 
rs rs 

rs 
rs 



ta 

< 
O 
ta 

s 
fi. 
cfl 
O 
fi. 
O 

Cs3 

•< 
Z 

3 
o 

z 
c 

a 
c 

< 
mmm 

Cfl 

< 

Z 

c 
li 
Cfl 

z 
c 
< 

c 
1 

c 
Cfl 

c 
fi. 

o 
cs 

00 un so un o 
oe mm rr rs fn 00 
00 os OS 00 Os Os 00 
rr rr T rr rr rr rr 
m r- Os un oo Ov 00 
© r- ao m r- r» r-

rr rr un rr rr rr 
rs rS fN rs rs rs rs 

m 

a* 

Z 

rr 
SO 
un 
rs 

oo 

Cfl 

un 
rs 

rs 

Cfl 

oo 
un 
SO 
rs 

z 
< 

0 
z 

z < 
r 4i _ j 

c 35 
z ~" 

rn 
m 
m 

z 
u 
z 

rs 
rn 

rs 
m 

Cs. 

r-
r-
m 

«8 

Z 
Cs, 

so 
SO un rs 

oo r--

Cfl 

ta 
rn 
rs 
r r 
rs 

rs 

«8 

Cfl 

SO 

rs 

rs 

m 

=3 Cfl 
Cs. 

r-
m 

Cs] 

os 
Os 

<a 
2 

Cfl 

SO 
un 
m 

Cs. 

o 

Cfl 
ta 
rn 
rs 
m 

Cs] 
Cx. 

un 
o 
m 

3 

Z 
Cs. 
un 
© 
m 

se 
m 
6 
Z 

u 

3 
Cs. 

u 

C5 
U 
C 

C 

SJ 

U 

u 
c 
c 
o 
> 

L. 

' u 
c 

o 

Cs] 

o 
cu 

C 

z 
Cd 

rs 
rs 

00 

rs 
rs 

rs 

rs 

CO 

rs 

© 
rs © 

rs 

OJ 

CS 



PY 
IN THE SUPREME COURT 
STATE OF NEW MEXICO 

PREMIER OIL & GAS, INC. 

Petitioner-Appellant, 

vs. No. 24,311 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION, and 
YATES PETROLEUM CORPORATION, 

Respondents-Appellees. 

JOINT ANSWER BRIEF OF RESPONDENTS-APPELLEES 
EXXON CORPORATION AND YATES PETROLEUM CORPORATION 

Appeal from the Fifth Judicial District Court 
Eddy County, New Mexico 

Honorable Jay W. Forbes, Presiding 

James Bruce 
P.O. Box 1056 
Santa Fe, New Mexico 87504 
(505) 982-2043 

Attorney for Exxon Corporation 

William F. Carr 
Campbell, Carr, Berge & 
Sheridan, P.A. 

P.O. Box 2208 
Santa Fe, New Mexico 87504 
(505)988-4421 

Attorneys for Yates Petroleum Corporation 



TABLE OF CONTENTS 

I . SUMMARY OF PROCEEDINGS 1 

A. Nature of the Case 1 

B. Course of Proceedings 1 

C. Summary of Facts 3 

1. Unitization Process 3 

2. Premier's Interest 8 

3. Division and Commission Hearings 9 

I I . ARGUMENT 10 

A. Standard of Review . . .10 

B. Point I : Commissioner Bailey Was Not Biased 
And Was Entitled To Hear This Case 11 

C. Point I I : Commission Order No. R-l0460-B 
Complies with The Statutory Act and Protects 
Premier's Correlative Rights 16 

1. Statutory Unitization Act. 16 

2. The Participation Formula Is Fair 17 

3. Participation Formula Parameters 21 

4. Relative Value 21 

5. Correlative Rights 23 

D. Point III: Commission Order No. R-l 0460-B Is Supported 
By Substantial Evidence And Protects Premier's Correlative Rights . . . . 25 

i 



1. Finding 20(a) 26 

2. Finding 20(c) 27 

3. Finding 17(h) 28 

4. Finding 19(a) 29 

5. Finding 20(f) 30 

6. Finding 20(b) 31 

7. Inclusion Of The Premier Tracts In The 

Unit Is Not Premature 32 

8. Substantial Evidence Summary 34 

III . CONCLUSION 35 

i i 



TABLE OF AUTHORITIES 

FEDERAL CASES 

Amoco Production Co. v. Heimann, 
904 F.2d 1405 at 1411 (10th Cir. 1990) 21, 23 

NEW MEXICO CASES 

Continental Oil Co. v. Oil Conservation Comm'n, 
70 N.M. 310, 373 P.2d 809 (1962) 19, 25 

Grace v. Oil Conservation Comm'n, 
87 N.M. 205, 531 P.2d 939 (1975) 10 

Groendyke Transp. Inc. v. New Mexico State Corp. Comm'n, 
101 N.M. 470, 684 P.2d 1135 (1984) 19 

Reid v. N.M. Board of Examiners in Optometry, 
92 N.M. 414, 489 P.2d 198(1979) 15 

Rutter & Wilbanks Corp. v. Oil Conservation Comm'n, 
87 N.M. 286, 532 P.2d 582 (1975) 10, 11, 34 

Santa Fe Exploration Co. v. Oil Conservation Comm'n, 
114 N.M. 103, 835 P.2d 819 (1992) 11, 15, 19 

Stokes v. Morgan, 

101 N.M. 195, 202, 680 P.2d 335, 342 (1984) 19 

OTHER JURISDICTIONS 

Hunter v. Hussey, 
90 So.2d 429 (La. App. 1956) 21 
Big Piney Oil & Gas Co. v. Wyoming Oil & Gas Conservation Comm'n, 

i i i 



715 P.d 557, 562 (Wyo. 1986) 34 

Gilmore v. Oil and Gas Conservation Comm'n, 
642 P.2d 773 (Wyo. 1982) 21 

Palmer Oil Corp. v. Phillips Petroleum Co., 
204 Okla. 543,231 P.2d 977 (1951) 35 

OTHER 

6 Williams & Meyers, Oil and Gas Law, §§ 970-970.2 22, 34 

STATE LAND OFFICE RULES 

SLO Rule 1.045 12 

SLO Rule 1.046 12 

SLO Rule 1.047 13 

Rules 1.044 through 1.052 12 

STATUTES 

NMSA 1978 Section 70-7-4 (J) (Repl. Pamp. 1995) 11, 22 

NMSA 1978 Section 70-2-33 H (Repl. Pamp. 1995) 24 

NMSA 1978 Section 70-2-4 (Repl. Pamp. 1995) 16 

NMSA 1978 Sections 70-7-1 through 21 (Repl. Pamp. 1995) 1 

NMSA 1978, Section 70-2-13 (Repl. Pamp. 1995) 2 

NMSA 1978, Section 70-2-25(A) (Repl. Pamp. 1995) 2 

iv 



NMSA 1978, Section 70-2-25(B) (Repl. Pamp. 1995) 1 

Section 70-2-11 17 

Sections 70-7-5 through 7 17 

§ 70-7-3 17 

§70-7-7 17 

v 



I . SUMMARY QF PROCEEDINGS 

Due to mischaracterizations of fact in the Brief-in-Chief of Premier Oil and Gas, 

Inc. ("Premier"), Exxon Corporation ("Exxon") and Yates Petroleum Corporation ("Yates") 

submit the following summary of proceedings. 

A. Nature of the Case. 

This case involves an appeal of a decision of the New Mexico Oil Conservation 

Commission ("Commission") pursuant to NMSA 1978, Section 70-2-25(B) (Repl. Pamp. 

1995). 

B. Course of Proceedings. 

In May 1995 Exxon applied to the Oil Conservation Division ("Division") in Case 

No. 11298 for statutory unitization of certain lands in Eddy County, New Mexico, to be 

known as the Avalon (Delaware) Unit ("the Avalon Unit"). This application was filed 

pursuant to the Statutory Unitization Act, NMSA 1978 Sections 70-7-1 through 21 (Repl. 

Pamp. 1995) ("the Act").1 Exxon also applied to the Division in Case No. 11297 for 

The Act authorizes the Commission under specific circumstances to combine tracts of land, 
for the purpose of conducting enhanced recovery operations. Statutory unitization orders 
become effective and bind all owners in the unitized pool or portion thereof upon voluntary 
ratification of the Commission Order by at least 75% of working interest owners and 75% 
of royalty owners in the unit area. Under the Act, "royalty owners" includes all non-cost 
bearing interests, including royalty, overriding royalty, and production payment interests. 
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authority, inter alia, to institute a waterflood project in the Avalon Unit. The Division 

heard the applications on June 29 and 30, 1995. Exxon's applications were supported by 

Yates and other interest owners. Premier opposed the applications, contending that either: 

(1) its acreage should not be unitized; or (2) if unitized, its acreage was entitled to a greater 

share of unit production than proposed by Exxon. 

By Order No. R-10460, the Division approved the Avalon Unit and the waterflood 

project, and denied Premier's requests. Premier appealed the Division's Order to the 

Commission pursuant to NMSA 1978, Section 70-2-13 (Repl. Pamp. 1995). The 

Commission held its de novo hearing on December 14 and 15, 1995, at which all parties 

hereto appeared and were represented by counsel. The Commission entered Order No. R-

10460-B on March 12, 1996, again approving statutory unitization of the Avalon Unit and 

authorizing Exxon to institute a waterflood project in the unit.2 Premier filed its Application 

for Rehearing with the Commission on March 20, 1996. The Commission did not act on 

the application, and it was therefore deemed denied pursuant to NMSA 1978, Section 70-2-

25(A) (Repl. Pamp. 1995). Premier then filed its Petition for Review of review the 

2 Premier claims this order "confiscates" its property. That is incorrect. The order combined 
a Premier tract with other tracts in the Avalon Unit, and expressly found that the unit 
participation formula allocated a share of unit production to Premier on a fair, reasonable 
and equitable basis. Order No. R-10460-B, Finding f20(f) and 27(a). 
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Commission's order with the District Court of Eddy County on April 12, 1996. The District 

Court entered its order affirming the Commission on March 12, 1997. 

C. Summary of Facts. 

1. Unitization Process. 

In 1991 Exxon began considering unitization of the Delaware formation 

underlying the Avalon Unit in order to conduct enhanced recovery operations.3 In March 

1992 Exxon wrote to the other working interest owners within the proposed unit area, 

formally proposing an enhanced recovery unit. Because Exxon was the largest working 

interest owner in the unit, owning over 80% of current production, the other working 

interest owners asked Exxon to take the lead in preparing a technical study of the proposed 

unit area. The technical study ("the Technical Report," Exxon Exhibit 10)4 was completed 

in August 1992 and made available to all working interest owners.5 It examined and 

3 A discussion of the unitization process during the years 1991-1995 is given by Exxon 
landman J. Thomas. §££ Tr. I at 27-36. ( In accordance with Premier's Brief-in-Chief, 
references to "Tr. I " refer to the transcript of the Division hearing held on June 29-30, 1995, 
and references to "Tr. I I " refer to the transcript of the Commission hearing held on 
December 14-15, 1995.) 

4 The exhibit numbers refer to the exhibits submitted at the Commission hearing on 
December 14-15, 1995. 

5 The Technical Report was prepared at Exxon's sole expense at an estimated cost of 
$500,000. Testimony of J. Thomas, Tr. I I at 37-38; Testimony of D. Cantrell (Exxon 
geologist), Tr. I at 104-105; Testimony of G. Beuhler (Exxon engineer), Tr. I I at 196-

- 3 -



analyzed all available geologic data on the Delaware formation on a regional basis, and 

integrated engineering and actual well performance into the geologic model, to determine 

the area to be unitized and the feasibility of enhanced recovery operations. Testimony of 

D. Cantrell, Tr. II at 57-64, 69-70, 100, 104; Testimony of G. Beuhler, Tr. II at 136-

138, 189-191. 

The Technical Report showed that: (1) the Delaware formation underlying the 

Avalon Unit has been reasonably defined by development; (2) the Avalon Unit covers the 

productive limits of the Delaware formation in the subject area; and (3) a waterflood project 

for the Avalon Unit is economically feasible. As a result, Exxon proposed that the Avalon 

Unit be comprised of 2118.78 acres of state, federal, and fee lands6 in Eddy County, New 

Mexico. See Exxon Exhibit 1. Exxon also proposed a waterflood project for the Avalon 

Unit, which will cost $14.4 million and recover an additional 8.2 million barrels of oil 

which will not be recovered by primary production operations. The waterflood project area 

encompasses 1088.55 acres within the Avalon Unit. S_££ Exxon Exhibit 27A. Tracts lying 

outside the waterflood project area, on the outer boundary of the Avalon Unit, are deemed 

197. 

6 The tracts within the Avalon Unit, and their ownership, are listed in Exhibit "B" of the Unit 
Agreement (Exxon Exhibit 2). 
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by all working interest owners in the Avalon Unit (except Premier) to be uneconomic for 

the recovery of waterflood reserves. This is evidenced by the fact that these outer tracts 

have little or no primary or secondary reserves. Exxon Exhibit 22; Testimony of G. 

Beuhler, Tr. II at 133, 145-148. Thus, these tracts will produce no oil during the 

waterflood project. See Exxon Exhibit 36. 

In addition to a waterflood project, the Technical Report also investigated the 

feasibility of a carbon dioxide injection project ("the C0 2 flood"). The C 0 2 flood, if 

instituted, will encompass the entire unit area. All unit tracts have C0 2 flood reserves, and 

will produce oil during this phase. Exxon Exhibits 28,36. The C0 2 flood is expected to 

cost at least $70 million and will recover an estimated 39.9 million barrels of oil. Exxon 

Exhibit 29. Whether the C0 2 flood will be instituted depends upon a review of waterflood 

performance for at least a three year period, the results of injectivity tests, and a future 

determination as to the economics of the C0 2 flood. Testimony of G. Beuhler, Tr. II at 

138-140. 

As of late 1992 there was a general consensus on unitization among working interest 

owners. As a result, Exxon met with representatives ofthe Bureau of Land Management 

("BLM"), the Commissioner of Public Lands ("Land Commissioner"), and the Division in 

early 1993 to discuss the project. (The Land Commissioner and the BLM are the two 
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largest royalty owners in the Avalon Unit.) Exxon then forwarded ballots to the working 

interest owners, and over 90% of them approved the Technical Report. In January 1994 

Exxon requested title data from working interest owners so that it could proceed with 

preparation of exhibits to the Unit Agreement. 

In April 1994, Exxon notified working interest owners that the Technical Report was 

approved, and substantively held two working interest owner meetings to discuss 

unitization. Due to concerns expressed by Yates, Premier, and other working interest 

owners regarding the participation formula,7 voting percentages, and other matters, Yates 

was asked to take the lead in developing a single phase participation formula, under which 

all interest owners would share in production from the inception of the Avalon Unit. Yates 

developed several single phase formulas, which they discussed with Exxon during the next 

several months. As a result of these discussions, Exxon and Yates agreed to present a 

single phase participation formula to the other interest owners, which allocated production 

to each unit tract based upon: 

25% Remaining primary reserves as of 1/1/93 
50% Waterflood reserves 

Exxon had initially proposed a two-phase participation formula. Under that formula, tracts 
without waterflood reserves, like Premier's Tract 6, would be included in the A valon Unit 
but would not share in unit production until the C0 2 flood was instituted. Testimony of J. 
Thomas, Tr. I I at 54-55; Testimony of G. Beuhler, Tr. I I at 145. 
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25% C0 2 flood reserves 

See Order No. R-10460-B, Finding f9. This formula was based on an equitable weighing 

of the amount of reserves under each tract, and the risk and cost involved in each phase of 

primary or enhanced recovery operations. Testimony of G. Beuhler, Tr. II at 145-147, 

156; Testimony of D. Boneau (Yates engineer), Tr. II at 257-259. 

While Premier claim^ this formula was devised to minimize its interest in the unit 

(Brief-in-Chief at 11), the formula was in fact designed to maximize Premier's interest 

from the date of first unit production. Testimony of D. Boneau, Tr. II at 220, 252.- In 

fact, if Premier had drilled a successful well, it would have been given credit under the unit 

participation formula. Testimony of K. Jones (Premier owner), Tr. I at 253-254. 

In February 1995 Exxon sent the working interest owners a letter making certain 

revisions to the proposed Unit Agreement and the Unit Operating Agreement (Exxon 

Exhibit 3), and proposing this single phase formula. A non-binding ballot on unitization 

was approved by 97.4% of the working interest owners, and preliminary approval for 

unitization was obtained from the Land Commissioner and the BLM. Final copies ofthe 

Unit Agreement, together with ratification forms, were sent to all interest owners in May 

1995, and Exxon filed its unitization and waterflood applications with the Division. 
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2. Premier's Interest. 

Premier is the sole working interest owner of Tract 68 of the Avalon Unit, 

which is comprised of the EViEYi of Section 25, Township 20 South, Range 27 East. 

Exxon Exhibit 20. Premier purchased Tract 6 in 1990, but has never drilled any wells 

thereon. Although Premier now claims that it "postponed" drilling on Tract because of 

unitization talks (Brief-in-Chief at 2), Premier's engineer testified that he urged Premier 

to drill wells on Tract 6 during 1993 (Testimony of P. White (Premier engineer), Tr. I 

at 231-232), but Premier refused to drill for economic reasons. Testimony of K. Jones 

Tr. I at 296. In short, Premier's actions do not match its words.9 A quick look at Exxon 

Exhibit 22 shows why no additional wells were drilled on the fringe tracts after 1990: The 

evidence shows that such wells would be uneconomic. 

During the period 1992-1995, Premier was provided the same information as all 

other working interest owners in the unit, participated at working interest owner meetings, 

and was offered the opportunity to propose a participation formula. It did not propose a 

8 The state is the royalty owner of Tract 6. 

9 Premier did test its FV3 Well in September 1995. It states that the test was halted due to 
Exxon's opposition. That is untrue. Premier testified that the well test was shut down 
because it was uneconomic. Testimony of K. Jones, Tr. I I at 287. Premier's brief 
contradicts its own testimony. 
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formula until the day before the Commission hearing. Testimony of K. Jones, Tr. II at 

284. 

Premier's tract has no remaining primary reserves. Moreover, it is not within the 

project area for the waterflood because it has no waterflood reserves. Testimony of G. 

Beuhler, Tr. I I at 146-147. Thus, it will not contribute any hydrocarbons during the 

waterflood project. It does have about 4% of the C0 2 flood reserves. Thus, under the 

Commission-approved participation formula, its tract is entitled to approximately 4% x 25% 

= 1% of unit production, which it will receive from the date ofthe first production from the 

Avalon Unite, even if the C0 2 flood is never instituted. 

3. Division and Commission Hearings. 

At the Division hearing in June 29 and 30, 1995, Exxon and Yates submitted 

land, geologic, and engineering evidence in support of the applications.10 Premier presented 

geologic and engineering testimony in opposition to unitization. Premier claimed that its 

acreage was not necessary to unitization, and thus should be excluded from the Avalon 

Unit. Alternatively, Premier asserted that, if its acreage were unitized, its tract was entitled 

to a substantially larger participation factor than proposed by Exxon. However, Premier 

1 0 There are 43 working interest owners and 24 royalty owners in the unit. By the hearing 
date, 98.6% of working interest owners and 98% of royalty owners had voluntarily approved 
or ratified Exxon's unitization proposal. Testimony of J . Thomas, Tr. II at 30-32. 
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did not present a participation formula at the Division hearing. 

After weighing all the evidence, the Division entered its Order No. R-10460 in 

September 1995, approving unitization and the waterflood project, and denying Premier's 

requests. This Order was appealed to the Commission, which held a de novo hearing, 

pursuant to statute, on December 14 and 15, 1995. The Commission heard two days of 

technical testimony, involving six expert witnesses and dozens of exhibits. Thereafter, the 

Commission entered Order No. R-10460-B, again authorizing unitization and the institution 

of a waterflood project for the Avalon Unit. This appeal followed. 

Additional facts pertinent to Exxon's and Yates' arguments are set forth below in the 

Argument section of this brief. 

II. ARGUMENT 

A. Standard of Review. 

The appeal of the Commission's order is before the Court on the record established 

at the Commission hearing. NMSA § 70-2-25(B) (Repl. Pamp. 1995). This Court must 

determine whether Order No. R-l 0460-B is lawful and is supported by substantial evidence 

in the record. Rutter & Wilbanks Corp. v. Oil Conservation Comm'n, 87 N.M. 286, 

532 P.2d 582 (1975) ("substantial evidence" is such relevant evidence as a reasonable mind 

might accept as adequate to support a conclusion); Grace v. Oil Conservation Comm'n, 
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87 N.M. 205, 531 P.2d 939 (1975). The Commission's order is prima facie valid. NMSA 

1978 §70-2-25(B) (Repl. Pamp. 1995). Moreover, this Court gives special weight and 

credence to the experience, technical competence, and specialized knowledge of the 

Commission, Rutter & Wilbanks Corp. v. Oil Conservation Comm'n, supra, and 

reviews the record in a light most favorable to upholding the Commission's decision. Santa 

Fe Exploration Co. v. Oil Conservation Comm'n, 114 N.M. 103, 835 P.2d 819 (1992). 

As a result, Premier has the burden to show that the Commission's order: (1) is contrary to 

statute; or (2) has no support in the record. 

B. Point I: Commissioner Bailey Was Not Biased And Was Entitled To 
Hear This Case. 

Unable to prevail on the technical merits of this dispute, Premier attacks the 

impartiality of the Commission. It contends that Commissioner Bailey, in her role as a 

representative of the Commissioner of Public Lands, had pre-judged this case. A full 

review ofthe facts shows no bias. Instead, the facts demonstrate that Commissioner Bailey 

performed her duties in this case with complete impartiality as an employee of the Land 

Commissioner and as a member of the Oil-Conservation Cpnmiission. 

Premier attempts to find collusion between Exxon and Commissioner Bailey by the 

fact that Exxon met with personnel in the Land Commissioner's office, including 

- l l -



Commissioner Bailey, before filing its unitization application with the Division. However, 

Exxon was simply following the Land Commissioner's regulations governing unitization. 

State Land Office ("SLO") Rules 1.044 through 1.052. Those rules required Exxon to 

submit to the Land Commissioner an application for approval of unitization before the 

application was heard by the Division. SLO Rule 1.045. Moreover, Exxon was required 

to submit geological and engineering data to the Land Commissioner with its application. 

SLO Rule 1.046. Thus, the inference that Exxon, Yates, or Commissioner Bailey acted 

improperly is rebutted by the fact that Exxon was strictly following the pertinent 

regulations. 

Pursuant to these regulations and long established practice, the Land Commissioner, 

through his staff, reviewed the information submitted with the Exxon application, found it 

met the requirements of his regulations, and issued the preliminary approval of unitization. 

Exxon Exhibit 6A. ("the Preliminary Approval Letter") 

Premier contends that Ms. Bailey was biased because she attended the meeting in 

the Land Commissioner's office at which the proposed Avalon Unit was reviewed, and later 

signed the Preliminary Approval Letter. Premier asserts she hactmade the decision "to 

include the Premier Tract in the unit." Brief-in-Chief at 13. This statement is fully refuted 

by an examination of the language of the Preliminary Approval Letter, and the conditions 
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it imposed for final approval of the Avalon Unit. 

The Preliminary Approval Letter did not constitute a determination by the Land 

Commissioner that Tract 6 should be included in this unit, for it did not address the 

technical aspects ofthe proposed unit. It found that the unit agreement "meets the general 

requirements of the Commissioner of Public Lands who has this date granted you 

preliminary approval as to form and content." This was not a technical determination on 

any engineering or geological issue but, instead, a finding that the Unit Agreement 

document was complete. The letter warned that preliminary approval "shall not be 

construed to mean final approval. . .in any way." 

The Preliminary Approval Letter then set conditions for final approval, including the 

requirement of "upon subsequent favorable approval by the New Mexico Oil Conservation 

Division." Exxon Exhibit 6A. 

Pursuant to regulation, the Land Commissioner's final decision was postponed to 

allow the Division to consider unitization. SLO Rule 1.047. Division approval involved 

a hearing before an Examiner and, in this case, a de novo hearing before the full 

Commission. In each case, the technical data concerning the waterflood (and potential C02 

flood) were presented to Division and Commission engineers and geologists, including Ms. 

Bailey, who applied their special expertise in engineering and other technical matters to 
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evidence. After that review, the Division concluded that the unit's boundaries were 

appropriate, the allocation formula was fair reasonable and equitable, the proposed 

waterflood project and the potential C02 flood were proper conservation projects which 

would maximize recovery of oil from the subject pool. See, Order No. R-10460. The Land 

Commissioner defers to this process on issues of the waste of oil and the protection of the 

rights of the owners of production. After the Division issued its order approving 

unitization, the Land Commissioner issued a final decision approving unitization.11 Exxon 

Exhibit 6B. 

Premier suggests that the Land Commissioner, through its counsel, admitted that 

Ms. Bailey's participation in this Commission case constituted a conflict of interest. Brief-

in-Chief at 14. The letter from the Land Commissioner's attorney says something quite 

different. It does acknowledge that: (1) Premier's letter to Ms. Bailey raises a conflict of 

interest question; (2) the role of the Commissioner of Public Lands on the Oil Conservation 

Commission results in an "institutional conflict" created by the Legislature; and (3) the 

Land Commissioner will avoid transactional conflict whenever it can "by making sure the 

[Land] Commissioner's designee has not worked directly on the matter before the 

1 1 It should also be noted that the Land Commissioner can only commit the state's royalty 
interest to the unit; he cannot commit Premier's working interest to the Avalon Unit. That 
can only be done voluntarily by Premier, or by the Division or Commission under the Act. 
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Commission". Premier Exhibit B. However, contrary to the assertions of Premier, this 

letter does not admit a conflict of interest exists in this case. This letter states that the Land 

Commissioner is satisfied that Ms. Bailey will act in this case "free from bias and 

prejudgment" and that "she can participate as a member of the Commission and hear the 

matter with complete professionalism and impartiality." Id. That is what the Land 

Commissioner said and that is what Commissioner Bailey did. 

The acts of Commissioner Bailey do not show any evidence of pre-judgment. As 

a result, she was not disqualified from hearing this case. Santa Fe Exploration Co. v. Oil 

Conservation Comm'n, 114 N.M. 103, 835 P.2d 819 (1992). This case is clearly 

distinguishable from Reid v. N.M. Board of Examiners in Optometry, 92 N.M. 414,489 

P.2d 198 (1979). In Reid, a board member had unequivocally stated before the hearing that 

Mr. Reid would lose his license after the hearing. In the present case, a decision as to 

unitization was left to the consideration of the Division and the Commission.12 

The Land Commissioner oversees the lands acquired by the state upon statehood, 

There is no claim that, at the time she signed the letter preliminarily approving unitization 
of the state's interest, Commissioner Bailey or the Land Commissioner were even aware of 
Premier's objection to unitization. Further more, none of the parties knew whether this case 
would be appealed to the Oil Conservation Commission. 
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and has a duty to maximize revenues from those lands.13 The legislature saw fit, when it 

enacted the Oil and Gas Act in the 1930's, to appoint the Land Commissioner or his 

designee to the Commission. NMSA 1978 Secrion 70-2-4 (Repl. Pamp. 1995). It should 

be left to the legislature to change the Commission's composition. 

Finally, Premier asks that this Court appoint a special master to re-hear the 

unitization application. There is absolutely no statutory authority for such a request. 

C. Point II: Commission Order No. R-10460-B Complies with The 
Statutory Act and Protects Premier's Correlative Rights. 

Ignoring statutory definitions and oversimplifying selected evidence, Premier 

contends that the formation of the Avalon Unit and the commitment of the Premier tract 

thereto violates the Act and Premier's correlative rights. The Court must not allow itself 

to be drawn into Premier's subtle trap of second-guessing the factual findings which are 

explicitly within the expertise of the Commission. 

1. Statutory Unitization Act. 

The Statutory Unitization Act was adopted by the legislature in 1975. NMSA 

1978 Section 70-7-1, et. seq. (Repl. Pamp. 1995). The purpose of the Act is to provide for 

1 3 Premier does not state why the Land Commissioner would be biased against it. In fact, if 
there was a bias, it would be a bias by the Land Commissioner to maximize Tract 6's 
(Premier's) share of production, because that would also maximize the state's revenue. 
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unitized management of reservoirs, or portions thereof, for secondary and tertiary recovery 

operations where control of an entire producing area is needed to maximize the recovery 

of oil and gas. §70-7-1. The Act contains specific requirements for the creation of a 

statutory unit, see Sections 70-7-5 through 7, and authorizes the Commission to carry out 

the purposes of the Act. § 70-7-3. This authority is based on the general jurisdiction ofthe 

Division to prevent the waste of oil and gas and to protect the correlative rights of the 

owners thereof, Section 70-2-11, and the specific requirements of the Act to assure that a 

proposed unit plan is "fair, reasonable and equitable" to the owners of interest therein. § 70-

7-7. 

2. The Participation Formula Is Fair. 

Premier misstates the law is when it asserts the Commission erred in failing to 

determine the "relative value" of the tracts in the unit. Brief-in-Chief at 16. That is a 

blatant misreading of the Act. Section 70-7-6(B) clearly states: 

If the Division determines that the participation formula contained in the unitization 
agreement does not allocate unitized hydrocarbons on a fair, reasonable and 
equitable basis, the Division shall determine relative value... (emphasis added). 

The problem for Premier is that the Division and the Commission expressly found 

that the participation formula proposed by Exxon and Yates was fair and equitable. Order 
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No. R-10460-B Finding Uf20(f)14 and 27(a); Order No. R-10460, Finding 22(a). 

Because of these findings, the Commission was not required to determine each tract's 

relative value, and in fact would have violated the Act if it had done so. Therefore, 

Premier's first argument on the Act is without merit. 

Moreover, there is abundant evidence in the record to support the conclusion that the 

participation formula is "fair." Statutory unitization applications involve complicated 

geological and engineering issues. In this case, technical data and reports which had taken 

years to prepare were reviewed by expert engineering and geological witnesses called by 

Exxon, Yates, and Premier. The evidence, however, was in conflict as to whether the 

Premier tract should be included in the Avalon Unit, and whether the participation formula 

was fair. Those issues were properly resolved by the Commission and may not now be 

revisited by the Court. 

Finding 20(f) provides: 

The correlative rights of all interest owners are protected by the Exxon Unit participation 
formula. As long as the formula is fair, it is not the Commission's responsibility to change 
a formula which was the product of negotiations. That is not to say that other formulas, 
derived as a result of negotiation would not be "fair" because there is no one perfect 
formula. Premier will benefit by receiving income from the start even though their tract is 
uneconomic today. However, C02 "potential" earns Premier the right according to Exxon's 
formula to receive income from the start of unit operation. 
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In Santa Fe Exploration Co. v. Oil Conservation Comm'n, supra, the New 

Mexico Supreme Court reviewed a decision of the Commission following administrative 

hearings in which conflicting geological and engineering evidence was produced. The Court 

stated that when expertise, technical competence and specialized knowledge is required to 

resolve and interpret evidence, the courts defer to the judgement of the administrative 

agency which "possesses and exercises such knowledge and expertise."15 The Commission 

has special expertise in oil and gas matters. See Continental Oil Co. v. Oil Conservation 

Comm'n, 70 N.M. 310, 315-16, 373 P.2d 809, 814-15 (1962). 

In this case, the Commission applied its expertise, technical competence, and 

specialized knowledge of engineering and geology to the evidence, and concluded that: (1) 

1 5 This Court, in Santa Fe, stated: 

In any contested administrative appeal, conflicting evidence will be produced. In the instant 
case, the resolution and interpretation of such evidence presented requires expertise, 
technical competence, and specialized knowledge of engineering and geology as possessed 
by Commission members. See NMSA 1978, § 70-2-4 (commissioners to have "expertise 
in regulation of petroleum production by virtue of education or training"); NMSA 1978, § 
70-2-5 (director is "state petroleum engineer" who is "registered by the state board of 
registration for petroleum engineers and land surveyors as a petroleum engineer" or "by 
virtue of education and experience (has) expertise in the field of petroleum engineering.") 
Where a state agency possesses and exercises such knowledge and expertise, we defer 
to their judgment. Stokes v. Morgan, 101 N.M. 195, 202, 680 P.2d 335, 342 (1984): 
Groendyke Transp. Inc. v. New Mexico State Corp. Comm'n, 101 N.M. 470, 477,684 
P.2d 1135,1142 (1984). 

Santa Fe, 114 N.M. at 114-15,835 P.2d at 830-831. (Emphasis added). 



formation ofthe Avalon Unit was "necessary to effectively increase the ultimate recovery 

of oil and gas from the unitized portion of the Avalon-Delaware Pool" (Order No. R-

10460-B, Finding 1f26); (2) the unit plan would have no adverse effect upon the interest 

owners in the Avalon Unit (Order No. R-10460-B, Finding f23); and (3) the proposed unit 

would protect the correlative rights of all interest owners in the unit area (Order No. R-

10460-B, Finding f32). Furthermore, the Commission expressly found that the Unit 

participation formula was "fair." Order No. R-10460-B, Finding 20(f). Premier's 

recitation of evidence at pp. 18-22 and 25-33 of its Brief-in-Chief only serve to reinforce 

why the courts defer to the special expertise of the Commission. 

By inclusion of Premier's tracts in the Avalon Unit, Premier receives revenue under 

the unit participation formula from the commencement of production of unitized 

substances, regardless of whether or not a C0 2 flood is ever initiated. Testimony of G. 

Beuhler, Tr. I I at 146,188. Moreover, the Exxon formula appropriately weighed the risk 

involved in each stage of the project. S_e_e. Order No. R-10460-B, Finding ^ff 15(e) and 

20(d). After considering the geological and engineering evidence presented by the parties, 

the Commission determined that the Unit participation formula was "fair," Order No. R-

10460-B, Finding 5f20(f), and that it would protect the correlative rights of all interest 

owners in the Unit area. Order No. R-10460-B, Finding f 32. The court must defer to 
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this Commission's decision. 

3. Participation Formula Parameters. 

Premier then claims that the Commission's decision was erroneous because it failed 

to use "traditional participation parameters." There is no such thing. The courts have 

recognized that, in unitization cases, no single participation formula is appropriate for all 

situations. Amoco Production Co. v. Heimann, 904 F.2d 1405 at 1411 (10th Cir. 1990), 

cert, denied 498 U.S. 942 (1990). Accord, Gilmore v. Oil and Gas Conservation 

Comm'n, 642 P.2d 773 (Wyo. 1982) (seventy-one formula considered; the approved 

participation formula used 11 parameters). Moreover, the percentage of voluntary approval 

is a factor to be considered. Hunter v. Hussey, 90 So.2d 429 (La. App. 1956). As noted 

above, over 98% of working interest and royalty owners voluntarily approved the unit. The 

parties in a unit are free to use whatever parameters are fair under the circumstances. 

4. Relative Value. 

Even if the Commission had found Exxon's formula unfair, and had instead 

determined the relative value of each tract, the review would have entailed much more than 

a simple comparison of remaining r eserves or surface acres. The Act defines the "relative 

value" of tracts in terms of "its contributing value to the unit," "location on structure," and 
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"its probable productivity of oil and gas in the absence of unit operations."16 All are matters 

which cannot be properly evaluated without technical expertise in geology and engineering. 

All are matters on which courts should defer to the Commission. 

Likewise, the Commission reviewed the data regarding the participation formula and 

found that it was fair to all interest owners. As the Commission stated, there is no perfect 

formula. Order No. R-l 0460-B, Finding 20(f)). Accord, 6 Williams & Meyers, QjLand 

Gas Law. §§ 970-970.2. However, under the Act, there must be a final interpreter of the 

data, and that interpreter is the Commission. 6 Williams & Meyers, Oil and Gas Law. 

§970.2. Based upon: (1) minuscule primary production on Premier's tract; (2) lack of 

waterflood reserves on Premier's tract; (3) the cost and risk associated with C0 2 reserves; 

and (4) the fact that over 98% of all other interests owners voluntarily committed their 

interests to the Avalon Unit, the Commission decided that the participation formula 

developed by Exxon and Yates was fair and, in effect, provided "relative value" to Premier. 

"Relative value" means the value of each separately owned tract for oil and gas purposes 
and its contributing value to the unit in relation to like values of other tracts in the unit, 
taking into account acreage, the quality of oil and gas recoverable therefrom, location on 
structure, its probable productivity of oil and gas in the absence of unit operations, the 
burden of operation to which the tract will or is likely to be subjected, or so many of said 
factors, or such other pertinent engineering, geological, operating of pricing factors, as may 
be reasonably susceptible of determination. NMSA 1978 Section 70-7-4 (J) (Repl. Pamp. 
1995). 
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This Court should not substitute an participation formula advanced by Premier for 

one which the Commission, in its expertise, found to be appropriate. "[WJhere an agency 

such as the [Commission] passes upon the fairness of a proposed participation formula, 

concerns of lessee unfairness are ameliorated." Amoco Production v. Heimann, 904 F.2d 

1405,1413 (10th Cir. 1990), supra. 

5. Correlative Rights. 

As noted above, the Avalon Unit is comprised of 2118.78 acres, including a 

ring of 40-acre edge tracts. Premier owns the working interest in one of these edge tracts, 

Unit Tract 6, which has no waterflood potential, but only potential for production during 

the C0 2 flood. 

Premier again asserts its faulty relative value argument and states that by not 

determining relative value of each tract in the unit, the Commission violated Premier's 

correlative rights. Brief-in-Chief at 16-23. To support this contention, Premier cites the 

Technical Report (Exxon Exhibit 10) and points out that while the unit participation 

formula allocates 1.0192% of all unit production to Premier's Tract 6, this tract has 4.16% 

of the total remaining reserves. Premier asserts that its correlative rights are violated for, 

on the basis of this data, "(s)uch a participation formula does not allocate unitized 

hydrocarbons on a fair, reasonable and equitable basis." Brief-in-Chief at 17-18. 
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The fallacy of this argument is apparent when the statutory definition of correlative 

rights is examined. "Correlative rights" is defined by the Oil and Gas Act as follows: 

"correlative rights" means the opportunity afforded, so far as 
it is practicable to do so, to the owner of each property in a 
pool to produce without waste his just and equitable share 
of the oil or gas or both in the pool, being an amount, so far as 
can be practicably determined and so far as can be practicably 
ob tained without waste, substantially in the proportion that the 
quantity of recoverable oil or gas or both under the property 
bears to the total recoverable oil or gas or both in the pool 
and, for such purposes, to use his just and equitable share of 
the reservoir energy. 

NMSA 1978 Section 70-2-33 H (Repl. Pamp. 1995) (emphasis added). Premiers 

argument appears to be that since it has 4.16% of the remaining reserves under its Tract 6, 

it should receive that percentage of the unit production or its correlative rights are violated. 

As "correlative rights" is defined by statute, however, this term only means Premier is 

entitled to an opportunity17 to produce recoverable reserves18 as far as it is practicable and 

Premier has had an opportunity to produce reserves from these tracts for the last five years 
and failed to do so. Testimony of D. Boneau, Tr. I I at 220. Furthermore, one way for an 
owner to avail itself of the opportunity to produce its reserves is to commit its interest to a 
unit plan. Premier declined to join in the Avalon Unit. Having failed to avail itself of two 
opportunities, Premier should not be rewarded for its lack of diligence. 

The Premier tracts are edge tracts that have been demonstrated to be capable of only 
uneconomic primary production (Exxon Exhibit 22; Testimony of G. Beuhler, Tr. I I at 
132-33), no secondary production (Testimony of G. Beuhler, Tr. I I at 180), and only have 
tertiary "potential"(Testimony of G. Beuhler, Tr. I I at 188). The recoverable nature of the 
oil under the edge tracts is a matter properly within the Commission's expertise. 
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only as long as this can be done without causing waste.19 Premier has never seized the 

opportunity to drill for and recover the oil it claims is under its tract. See Order No. R-

10460-B, Finding f 20(d). 

Again, these concepts and the interplay between them, are matters properly vested 

in the Commissi on. 

Based on its review of detailed technical evidence, the Commission found that 

Premier's correlative rights were protected by the Exxon/Yates participation formula. 

3rder No. R-10460-B, Finding ^20(f). This Court does not have the authority or technical 

expertise necessary to overrule the Commission's interpretation of this evidence. 

D. Point III : Commission Order No. R-l 0460-B Is Supported By 
Substantial Evidence And Protects Premier's Correlative Rights. 

Order No. R-l 0460-B includes over 75 findings of fact. Of those, Premier has 

challenged only six specific findings, incorrectly asserting that they are not supported by 

Even if the reserves under the Premier tracts were "recoverable," the Commission would 
violate its statutory duties if it omitted the Premier tracts from the unit, and such action 
caused the waste of oil. "Waste" is defined as the "... operating or producing, of any well 
or wells in a manner to reduce or tend to reduce the total quantity of crude petroleum oil or 
natural gas ultimately recovered from any pool. . . ." NMSA 1978 Section 70-2-3 (Repl. 
Pamp. 1995). The prevention of waste is the paramount duty of the Commission and 
overrides correlative rights concerns when these duties are in conflict. See Continental Oil 
Co., 70 N.M. at 319,373 P.2d at 818. The record shows that waste will occur if Premier's 
tract is excluded from the Avalon Unit. Testimony of D. Boneau, Tr. I I at 220-221. 
Again, this is an issue within the expertise of the Commission. That determination must be 
left with the Commission. 
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substantial evidence. Each of these findings is summarized below, together with evidence 

in the record supporting those findings. 

1. Finding 20(a). 

Premier claimed that the Technical Report did not attribute an additional 82 

feet of "pay" to its FV3 well; therefore, its tract was improperly classified as uneconomic 

for primary and waterflood production, and its reserves were not properly credited in the 

Technical Report. 

In Finding 20(a), the Commission found that the claim to 82 feet of additional pay 

was contradicted by Premier's workover ofthe FV3 Well and by the offsetting Yates ZG1 

Well. The Commission's finding is supported by the following evidence: 

(a) Gulf, the company that drilled the FV3 Well in 1989, did not perforate 

the well in this 82 foot interval, and thus did not think this "pay" existed. 

Testimony of D. Cantrell, Tr. II at 477. 

(b) Premier's workover ofthe FV3 well in October 1995 did not test the 

claimed "pay" interval. Testimony of K. Jones (owner of Premier), Tr. I I at 285-

288, 300-301. Thus, Premier did not believe the subject interval was productive. 

(c) The Yates ZG1 well, which immediately offsets the FV3 Well, is 

similar geologically and in producibility to the FV3 Well, and is uneconomic. Testimony 
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of D. Cantrell, Tr. II at 112, 472-474; Testimony of D. Beuhler, Tr. II at 161-163. 

(d) The claimed 82 feet of additional pay in the F V3 Well does not exist. 

Testimony of D. Cantrell, Tr. II at 106-112; Exxon Exhibits 19A and 19B. 

(e) The F V3 well was an uneconomic well. Testimony of G. Beuhler, 

Tr. II at 161. 

In attacking this one finding, Premier finds fault with one data point out of massive 

technical report containing thousands of data points. §££ Exxon Exhibit 10. Nonetheless, 

there is conflicting evidence in the record upon which the Commission based its finding. 

2. Finding 20(cV 

In Finding 20(c), the Commission found that, while it favored Premier's 

general geologic interpretation of the area around the FV3 Well, the production from 

Premier's acreage and offsetting acreage proved that the additional claimed "pay" was 

uneconomic. This finding is supported by the following testimony: 

(a) Primary production from the FV3 Well and the offsetting ZG1 Well 

was uneconomic. Testimony of G. Beuhler, Tr. II at 161-163; Testimony of D. 

Cantrell, Tr. II at 119, 472-474. 

(b) To determine whether a tract has primary or secondary reserves, the 

geologic model must be verified by actual production. Testimony of G. Beuhler, 
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Tr. Hat 136-137, 180-182. 

(c) Premier has failed to prove additional recoverable reserves. Order 

No. R-10460-B, Finding If 29(d). 

In short, the Commission favored Premier's theoretical geology. However, the best 

data is actual production. When calibrated against actual, proven production data from the 

FV3 Well, Premier's geology was found wanting. 

3. Finding 17(h). 

Premier's engineer stated that Premier was not given credit for waterflood 

reserves. Finding 17(h) stated that he confused "reserves" with oil-in-place. Supporting 

evidence is as follows: 

(a) Premier's engineer used oil-in-place rather than "reserves." 

Testimony of T. Payne (Premier engineer), Tr. II at 443; Premier Exhibit 9 at 

pp. 4, 6. 

(b) Oil-in-place does not equal "reserves." Testimony of G. Beuhler, Tr. 

II at 180-182. 

(c) Oil-in-place is a starting point in calculating reserves, and must be 

adjusted by factors such as well-to-well continuity, sweep efficiency, pattern effects, 

and development costs. Id,. 
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In short, the Commission found exactly what the testimony (from both sides) 

showed. 

4. Finding 19(a). 

Premier claimed that its primary and waterflood reserves were not properly 

evaluated in the Technical Report. In Finding 19(a), the Commission stated that Premier's 

assertion: (1) ignores recovery efficiency; and (2) ignores the analogous offset well, the 

ZG1 Well. This finding is directly supported by the following evidence: 

(a) Premier's acreage is outside the waterflood pattern, and thus will 

produce no oil during the waterflood project. Id. Tr. II at 180-182, 187. In 

addition, Premier's engineer did not advocate expanding the waterflood project. 

Testimony of T. Payne, Tr. II at 444-445. 

(b) Premier's assertion ignores recovery efficiency and the higher risk 

associated with non-primary reserves. Testimony of D. Boneau, Tr. II at 260-261; 

Testimony of G. Beuhler, Tr. II at 145-147. 

(c) The ZG1 Well is analogous to the Premier FV3 Well, and both wells 

have produced uneconomic amounts of oil. Id., Tr. II at 161-163; Testimony of D. 

Cantrell, Tr. II at 472-474. 
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(d) See the testimony cited to support Finding 17(h), above. 

Even assuming the Premier tract has waterflood oil (and the Commission 

found otherwise), no waterflood oil will be recovered from that tract without expanding the 

project. The testimony supports the Commission's finding. 

5. Finding 20(f). 

In this finding, the Commission stated that the participation formula proposed 

by Exxon is fair and protects the correlative rights of all interest owners. This is supported 

by the following: 

(a) The participation formula is fair and protects everyone's interests. 

Testimony of G. Beuhler, Tr. II at 143-146,150; Testimony of D. Boneau, Tr. 

II at 218-221, 223, 257. 

(b) Premier's tract has no primary or waterflood reserves. Testimony of 

G. Beuhler, Tr. II at 147, 158,187-190. 

(c) Although Premier's tract has no primary or waterflood reserves, it is 

attributed production from the inception of the unit. Testimony of D. Boneau, Tr. 

II at 219-220; Testimony of G. Beuhler, Tr. II at 146-148; Testimony of D. 

Cantrell, Tr. II at 117. 
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(d) Premier will receive a share of unit production, based on its C0 2 flood 

reserves, even though those reserves may never be produced. Testimony of G. 

Beuhler, Tr. II at 194-195; Testimony of D. Boneau, Tr. II at 220. 

(e) See Order No. R-10460-B, Finding f 20(d). 

(f) See also the discussion at pp. 23-25 of this brief. 

6. Finding 20(b). 

Premier's proposed participation formula20 places primary weight on oil-in-

place. Such a formula gives equal value to all types of reserves, and ignores risks and costs 

associated with the C0 2 flood. The following evidence supports this finding: 

(a) Premier's participation formula is limited primarily to oil in place. 

Testimony of T. Payne, Tr. II at 448-449. 

(b) Oil-in-place does not take into account the higher cost of recovering 

oil in a waterflood or C0 2 flood situation, as opposed to primary oil. Testimony of 

G. Beuhler, Tr. II at 156. 

(c) The oil-in-place under Premier's tract is not being produced under 

primary or waterflood conditions; it will only be produced i f a C0 2 flood is 

2 0 Premier's participation formula, set forth in Finding fl9(g) of Order No. R- 10460-B, was 
submitted to Exxon one day before the Commission hearing. Testimony of K. Jones, Tr. 
II at 284-285. 



instituted. LL, Tr. II at 143-145, 180-182. 

(d) Equal value was given by Premier to C0 2 flood, waterflood, and 

primary oil. Premier Exhibit 9 at page 36; Testimony of T. Payne, Tr. II at 447-

450. However, the C0 2 flood is a riskier and costlier project than primary or 

secondary recovery. Testimony of G. Beuhler, Tr. II at 145-147; Order No. R-

10460-B, Finding Iff 15(c) and 20(d). 

Again, there is testimony in the record supporting this finding of the 

Commission. 

7. Inclusion Of The Premier Tracts In The Unit Is Not Premature. 

Premier asserts that approval of the C0 2 project is premature at this time, and 

that its tracts should therefore be omitted from the Avalon Unit. It further contends that 

approval of the C0 2 flood at this time is not supported by substantial evidence. Brief-in-

Chief at 23-34. A review of the record shows the contrary to be true. 

Exxon reviewed its potential development plan for C0 2 flood (Exxon Exhibit 28, 

Testimony of G. Beuhler, Tr. II at p. 138), and stated that with a C0 2 project, there was 

potential additional recovery of 39.9 million barrels of oil from the Avalon Unit. Exxon 

Exhibit 29; Testimony of G. Beuhler, Tr. II at 139. Without the inclusion of Premier s 

tracts, C0 2 operations would have to be scaled back. Testimony of G. Beuhler, Tr. II at 



147-48. The omission of the Premier tracts would result in the waste of as much as 2 

million barrels of oil. Testimony of D. Boneau, Tr. II at 220-221. 

Exxon testified that it would take three years or more to study the reservoir's 

waterflood performance, (Testimony of G. Beuhler, Tr. II at 140), and that before a C0 2 

project could be implemented, sufficient volumes of water needed to be injected to 

"pressure up the reservoir." Id., Tr. II at 184. However, it would be short sighted not to 

anticipate a C0 2 flood at this time (Id., Tr. II at 147), Exxon was planning for C0 2 

injection at this time (Id., Tr. II at 188), and exclusion of the Premier tract would only lead 

to future problems with development of the reservoir and result in the waste of oil. 

Testimony of D. Boneau, Tr. II at 217, 220. 

Based on this evidence and the record as a whole, the Commission found that 

inclusion of the Premier tracts would enhance the C0 2 flood sweep. Order No. R-10460-

B, Finding f 19(i). It also concluded that the C0 2 flood would increase the production of 

reserves and was important to the State of New Mexico. Order No. R-10460-B, Finding 

f f 15(a)-(f). Finally, the Commission found that "Excluding Premier's tract would in fact 

delay unitization and disrupt the orderly development of a C 0 2 flood." Order No. R-
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of the Board where the Board has reached its decision on 
conflicting evidence and where its conclusions are supported 
by substantial evidence. 

Ohio Oil Co. v. Porter. 225 Miss. 55, 82 So.2d 636 (1955). Although Premier disagrees 

with a few findings in a 20 page order, the Commission reviewed voluminous testimony, 

weighed the evidence, and made its decision. Since there is sufficient evidence in the 

record to support Order No. R-l 0460-B, the Commission's decision should be upheld. 

Santa Fe Exploration Co. v. Oil Conservation Comm'n, supra; Palmer Oil Corp. v. 

Phillips Petroleum Co., 204 Okla. 543, 231 P.2d 977 (1951). 

I I I . CONCLUSION 

Based on the foregoing, Exxon and Yates request this Court to affirm the District 

Court's order affirming Commission Order No. R-l 0460-B. 

Respectfully submitted, 

Games Bruce 
Post Office Box 1056 
Santa Fe, New Mexico 87504 
(505) 982-2043 

Attorney for Exxon Corporation 
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SUMMARY OF PROCEEDINGS 

Exxon Corporation (Exxon) applied to the Oil Conservation Division (Division) for statutory 

unitization pursuant to the Statutory Unitization Act, NMSA 1978, § § 70-7-1 through 70-7-21 (Repl. 

Pamp. 1995), of approximately 2118.78 acres comprised of state, federal and fee lands to be known 

as the Avalon (Delaware) Unit Area (Unit Area) in Eddy County, New Mexico. Exxon also sought 

authority from the Division, inter alia, to institute a waterflood project in a portion ofthe Unit Area. 

Pursuant to NMSA 1978, § 70-2-12 (Supp. 1996), the Division held a hearing on the application on 

June 29 and 30, 1995, at which Exxon, Premier Oil and Gas Corporation (Premier), and Yates 

Petroleum Corporation (Yates) appeared and were represented by counsel. (Tr. 6-29-95, 6 & 7) The 

Division entered its Order R-10460 granting Exxon's request for statutory unitization and allowing 

Exxon, inter alia, to institute a waterflood project. 

Premier appealed the Division order to the Oil Conservation Commission (OCC) pursuant 

to NMSA 1978, § 70-2-13 (Repl. Pamp. 1995). The OCC held its de novo hearing on December 

14, 1995, at which all parties appearing at the Division hearing appeared and were represented by 

counsel before the OCC. (Tr. 12-14-95, 2) The OCC entered its Order R-10460-B on March 12, 

1996, ordering the statutory unitization of the Unit Area and allowing, inter alia, Exxon to institute 

a waterflood project. (R.P. 65) Premier filed its Application for Rehearing with the OCC on March 

20, 1996. (R.P. 7) The OCC did not act on the Application, and it was therefore deemed denied 

pursuant to NMSA 1978, § 70-2-25 (Repl. Pamp. 1995). 
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ARGUMENT 

I. COMMISSIONER BAILEY WAS NOT DISQUALIFIED 
FROM PARTICIPATING IN THE CASE BEFORE THE OCC 

Commissioner Bailey's involvement in reviewing the unitization application as part of her 

duties at the State Land Office did not result in a prejudgment of the issues in the OCC case which 

would require her disqualification. "Advance knowledge of adjudicative facts Aatarem issue is not . 

alone a disqualification for finding^ those facts." Las Cruces Professional Fire Fighters v. City of 

Las Cruces, 36 Bar Bull., No. 18, (May 1,1997) (cert, not appl'dfor) p 20, quoting 3 Kenneth Culp 

Davis, Administrative Law Treatise, § 19:1, at 371-72 (2d ed. 1980). 

The j^sues before the OCC were not the same issues before the State Land Office^ and Ms. / 

Bailey acted in entirely different capacities. While Ms. Bailey may have considered some of the 

same facts in both instances, in making her decision concerning thejjreHminary aj^gyajjrf the 

unitization agreement, Ms. Bjulexdjklncirnjke^^ commitment" on the issues before the OCC 

Commissioner Bailey is the designee of the Commissioner of Public Lands (State Land 

Office) on the OCC; such designee is required by statute to have expertise in the area of oil and gas 

r^od^ioiL^NMSA 1978( § 70^2-4^Repl. Pamp. 1995) states, in part: "The designees ofthe 

commissioner of public lands and the secretary of energy, minerals and natural resources shall be 

persons who have expertise in the rg#a4atjp n_ ojFpetroleum production by virtue of education or 

training." The duties and responsibilities of the State Land Office and those ofthe OCC are distinct. 

The State Land Office is the trustee of state lands and its duty is to the trust for the benefit of the 

state institutions. N.M. Const., art. XIII; NMSA 1978, § 19-1-2 (Repl. Pamp. 1994) The OCC has 

as its principal duties the prevention of waste and the protection of correlative rights in the 
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production of oil and gas. Sims v. Mechem, 72 N.M. 186,189, 382 P.2d 183,185 (1963). Even so, 

there is a specific statute, NMSA 1978, § 19-10-48, that addresses the interplay between the powers 

ofthe OCC and the powers ofthe State Land Office stating: "Nothing herein [NMSA 1978, §§ 19-

10-45 to 19-10-48 (Repl. Pamp. 1994)] contained shall be held to modify in any manner the power 

of the oil conservation commission under laws now existing or hereafter enacted with respect to the 

proration, and conservation of oil or gas and the prevention of waste, nor as limiting in any manner 

the power and the authority of the commissioner of public lands now existing or hereafter vested in 

him." 

The Commissioner of Public Lands has a constitutional duty to manage state trust lands in 

a manner that serves the best interest of the beneficiary institutions over which he is trustee. 

Enabling Act, § 10, N.M. Const, art. XIII, § 2. The State Land Office leases certain state lands to 

private entities for oil and gas production in accord with the state statutory scheme. See NMSA 

1978, §§ 19-10-1 through 19-10-70 (Repl. Pamp. 1994). NMSA 1978, §§ 19-10-45 through 19-10-

47 (Repl. Pamp. 1994) address cooperativeagreements for the development or operation of oil and 

gas pools between state lessees and others; additionally, the State Land Office has adopted rules as 

to how a state lands lessee can obtain the approval of the State Land Office for these cooperative 

agreements as well as the effect on state lands leases when forced pooling is ordered by the Division. 

See Commissioner of Public Lands Rules 1.044 through 1.052. NMSA 1978, § 19-1-2.1 (Repl. 

Pamp. 1994) and Rule 1.046 require the State Land Office to keep the geological and engineering 

data supplied by the applicant confidential for a certain period of time. There is no provisionfor an 

adversarial hearing in this process. ^ 

The issue before the State Land Office was limited to Exxon's desire to obtain the approval 



of the State Land Office to include certain state lands leased to Exxon in a cooperative agreement 

for the development and operation of oil and gas pools with others.1 Once Exxon had submitted its 

request for unitization, Ms. Bailey acted in her capacity as Deputy Director of the Oil, Gas and 

Minerals Division by having her staff evaluate the application, including the geological and 

engineering data for unitization. In evaluating the application and analysis by her staff, Ms. Bailey 

considered the criteria set forth in Commissioner of Public Lands Rule 1.045. Briefly, the criteria 

0.. 
concern whether the proposed unitization tends "to promote the consevation of oil and. gas and the 

better utilization of reservoir energy;" that the beneficiaries and New Mexico receive^a fair and 

equitable share ofthe recoverable oil and gas;" and the final overriding criterion, that it is in the best interest of the trust. Rule 1.045. In her role at the State Land Office, her duty is to ensure that all 

decisions will benefit the trust and beneficiary institutions that rely on the income from the oil and 

gas leases administered by the State Land Office. 

The issue before the OCC, however, was Exxon's request for a statutory unitization order 

as to approximately 2118.78 acres that included state trust land, federal land and land owned by 

private entities. Also, Exxon sought approval from the OCC to: 1) institute a waterflood project in 

part ofthe proposed unit; 2) qualify the waterflood project for the recovered oil tax rate; and 3) drill 

18 new producing wells at unorthodox locations. These issues differ greatly from that issue before 

1 There is a difference between the terms "pooling" and "unitization" even though they 
are at times used interchangeably. "Pooling" is the bringing together of small tracts for the 
granting of a drilling permit under applicable spacing rules; it is important for the prevention of 
drilling unnecessary and uneconomical wells. "Unitization" is the joint operation of all or some 
portion of a producing reservoir. Unitization is important where there is separate ownership in a 
common producing pool which requires the operator to engage in cycling pressure maintenance, 
or secondary recovery operations and to explore for minerals at considerable depths. T. Brown 
and S. Miller, Layman's Guide to Oil & Gas 132 (1985). 
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the State Land Office, even though some of the proposed unit included state trust lands. 

In the third paragraph on page 9 of its Application for Rehearing, Premier states: "By her 

[Commissioner Bailey's] actions, the SLO [the State Land Office^^regjLtojncluQXthe State Oil 

& Gas lease which it has leased to Premier and which Premier objects to being included in the unit." 

(R.P. 15) This statement is incorrect so far as the State Land Office's power granted by NMSA 

1978, §§ 19-10-45 through 19-10-47 (Repl. Pamp. 1994) vis a vis Premier's state oil and gas leases. 

Commissioner Bailey, as an employee of the State Land Office,, did not have the power to include 

the PremiexJe^sejwifiip^ its permission as to any cooperative agreement on unit production; this 

can only be done by the OCC pursuant to the Statutory Unitization Act. The State Land Office, as 

a royalty owner pursuant to NMSA 1978, § 70-7-8 (Repl. Pamp. 1995), did eventually approve 

Exxon's proposed unitization as to state trust lands in the Unit Area, including Premier's state oil 

and gas leases in the Unit Area. The final approval was not issued on Commissioner Bailey's 

preliminary approval for the State Land Office; rather, the final approval letter was signed by another 

State Land Office employee, Larry Kehoe. (Tr. 12-14-95, 52) 

In Santa Fe Exploration Co. v. Oil Conservation Commission, 114 N.M. 103, 108, 835 P.2d 

819, 824 (1992), the New Mexico Supreme Court stated that prior involvement by an OCC member 

does not require disqualification from a case before the OCC. Just as the Division Director of OCD 

in the Santa Fe Exploration Co. case had been involved in the facts of a case before the OCC, so too 

had Ms. Bailey. The Division Director in Santa Fe Exploration Co. had expressed no opinion 

concerning the outcome of the OCC case prior to hearing just as there is no evidence here that Ms. 

Bailey had expressed an opinion concerning this case before the OCC. Any information gathered 

in her role of Deputy Director at the State Land Office through a meeting with Exxon or the 
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application process did not create bias. Her capacity in granting preliminary approval at the State 

Land Office does_not equate to an opinion or commitment concerning the outcome of the OCC case. 

The legislative scheme shows that the very circumstance presented in this appeal was 

contemplated by the Legislature in enacting NMSA 1978, § 70-2-5 (Repl. Pamp. 1995). Mr. Unna 

pointed this out in his letter to Mr. Kellahin. (R.P. 31) When read in context, this letter does not 

constitute an admission of a conflict. Mr. Unna stated that there is no conflict or bias in this 

particular case and that the statutory scheme created "at least a potential" conflict of interest. (R.P. 

32) What is important about the legislative framework is that the Legislature made a conscious 

choice to put an appointee from the State Land Office on the OCC. Having a State Land Office 

designee on the OCC means that the Legislature intended to have issues concerning the State Land 

Office represented. Having a designee from the State Land Office who is knowledgeable about oil 

and gas issues presumes that the StateJ^andjDffice designee will have knowledge of the SLO process 

concerning unitization. 

It is not unusual in state administrative matters for a decision maker in an administrative 

hearing to have prior involvement in some or all aspects of an issue. For instance, the Secretary of 

the Environment Department or his designee is a member of the state mining commission. See 

NMSA 1978, § 69-36-6 (Repl. Pamp. 1993). Applicants for new mine permits must obtain from the 

Secretary of the Environment Department a written determination that the permitted activities will 

be expected to achieve environmental standards. The Secretary's written determination must be 

obtained by the applicant prior to the issuance of a new mine permit by the Mining and Minerals 

Division. See NMSA 1978, § 69-36-7(P)(2) (Repl. Pamp. 1993). However, i f there is an appeal of 

the Mining and Minerals Division Director's order either to issue or not issue a new mine permit, 
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then the appeal is heard by the Mining Commission of which the Environment Department Secretary 

is a member. See NMSA 1978 § 69-36-15 (Repl. Pamp 1993). 

Another example of a similar statutory scheme is that of the Oil Conservation Division 

director who is also a member ofthe OCC. See NMSA 1978, § 70-2-4 (Repl. Pamp. 1995). The 

Division hearing examiners make reports and recommendations regarding hearings to the director. 

The director, based on such reports and recommendations as well as his own review of the hearing 

record, then renders the Division decision in the form of an order which can then be appealed to the 

OCC. See NMSA 1978, § 70-2-13 (Repl. Pamp. 1995). Clearly, by the argument advanced by the 

Premier, the director would have a "predisposition" from his prior involvement in Division orders 

that would disqualify him from participating as an OCC member in every appeal from a Division 

order. 

The officials and employees of the state are making decisions in the interest of the state, not 

for any pecuniary individual gain. In her capacity as an employee of the State Land Office, 

Commissioner Bailey has to comply with the statutes and rules that circumscribe her duties in that 

employment. In her capacity as the designee ofthe State Land Office on the OCC, Commissioner 

Bailey is subject to a different set of statutes and rules. In acting in an adjudicatory capacity on the 

OCC, Commissioner Bailey addresses different issues and considers different evidence from that 

as an employee of the State Land Office. The fact that one individual holds both of these positions 

does not create a conflict that in any manner prejudiced Premier's interests. The hearing before the 

OCC conformed with the principles of due process set forth in Santa Fe Exploration Co. at 109, 835 

P.2d819, 825(1992). 
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In its Application for Rehearing, Premier cites correctly Santa Fe Exploration Co. as setting 

forth the minimum due process requirements that must be afforded parties he fore administrative 

adjudicatory bodies such as the OCC. (R.P. 15) In rum, Santa Fe Exploration Co. at page 109 cites 

Reid v. New Mexico Bd. of Examiners in Optometry, 92 N.M. 414, 589 P.2d 198 (1979) as an 

example in which the Supreme Court found that the statements of the trier of fact were biased and 

indicated a predisposition regarding the outcome of the case. 

The facts in Reid involved a licensing hearing before the Board of Examiners of Optometry 

(Board) in which one of the Board's licensees was accused of wrongdoing. The Board, after 

conducting an administrative adjudicatory hearing, had the authority to revoke the licensee's license. 

The licensee sought to disqualify one of the Board members based on statements the Board member 

had made prior to the hearing to the effect that the licensee would lose his license after the hearing. 

The license was, in fact, revoked, and the licensee appealed to the Court. The Supreme Court found 

that the Board member's statement indicated prejudgment, and the Board's failure to disqualify the 

member from participating in that hearing violated the licensee's right to due process. 

Recently, Chief Judge Harris L Hartz of the New Mexico Court of Appeals authored an 

opinion that discussed the general law regarding allegations of bias against administrative tribunals. 

See Las Cruces Professional Fire Fighters, Bar Bull. 18 (May 1, 1997). Judge Hartz reviewed 

several United States Supreme Court opinions on the issues of prejudgment and bias vis a vis prior 

conduct or knowledge of members of administrative tribunals. Judge Hartz stated: 

These actions by members of the Supreme Court reflect a recognition 
that members of all courts (and administrative agencies) are human 
beings. They cannot avoid having histories or opinions; indeed, they 
may well have been selected for their offices in part on that basis. 
Recognition of this reality counsels us against requiring that every 



decision maker start with a clean slate. 

Id. at 20. 

As with the Santa Fe Exploration Co. case, the facts in this case are distinguishable. Premier 

has not alleged any kind of statement or other action by Commissioner Bailey that remotely 

approaches thejDreuidjcjJjm^ the Reid Board member. In fact, at the very opening 

of the OCC hearing, Premier's attorney stated that there was a conflict of interest in regard to 

Commissioner Bailey's participation in the hearing. (Tr. 12-14-95, 9) Commissioner's Bailey's 

response was to assure all parties involved that there was no question of partiality or bias and "...that 

any decisions reached in this case will be based on the facts as presented during this hearing." (Tr. 

12-14-95, 10) As in Santa Fe Exploration Co., no member of the OCC, including Commissioner 

Bailey, expressed any opinioj^e^ard.ing_theoutcome of the application prior to the hearing. 

II. THE OCC COMPLIED WITH 
THE STATUTORY UNITIZATION ACT 

Premier claims that the OCC failed to comply with the Statutory Unitization Act in that the 

OCC did not allocate unitized hydrocarbons on a fair, reasonable and equitable basis. NMSA 1978, 

§ 70-7-6(B) (Repl. Pamp. 1995) only requires the Oil Conservation Division to determine relative 

value in the event that it first makes a determination that the participation formula contained in the 

unitization agreement isjioj_fair.^ In this case, the Division made no such determination; 

consequently, the Division was not required to make an independent determination of relative value. 

The OCC had substantial evidence upon which to base its determination that the participation 

formula was fair to all parties. For example, in regard to the value of Premier's lease, Exxon's 

geologist testified that one of Premier's wells, the FV3, was not part of the waterflood because it was 
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not economic to develop; that the only time it could be expected to produce would be during a C02 

flood, a stage of recovery which may never occur; and that Premier would not be damaged by the 

waterflood project. (Tr. 12-14-95, 194) This same witness responded that i f the FV3 was not 

reworked for the C02 flood, it would not have any utility and would have to be plugged and 

abandoned, as required by the Oil and Gas Act, NMSA 1978, § 70-2-1 through 70-2-38 (Repl. Pamp. 

1995 and Supp. 1996). (Tr. 12-14-95, 196) 

III. THE OCC'S ORDER IS NOT ARBITRARY OR CAPRICIOUS; 
THE ORDER PROTECTS CORRELATIVE RIGHTS; AND 

THE ORDER IS SUPPORTED BY SUBSTANTIAL EVIDENCE 

The findings of fact in the OCC's order are supported by substantial evidence, i.e., evidence 

that a reasonable mind might accept as adequate to support a conclusion. Rutter & Wilbanks Corp. 

v. Oil Conservation Comm 'n, 87 N.M. 286, 532 P.2d 582 (1975); Fugere v. State, 120 N.M. 29, 897 

P.2d 216 (Ct. App. 1995). Additionally, the OCC's order is in accordance with applicable law. As 

set forth below, a review of the evidence in the whole record confirms that there is substantial 

evidence to support the OCC's order. Duke City Lumber Co. v. New Mexico Envtl. Improvement 

Bd., 101 N.M. 291, 294, 681 P.2d 717, 720 (1984). Premier quotes liberally from Santa Fe 

Exploration Co., but fails to include the following language regarding administrative appeals: 

In any contested administrative appeal, conflicting evidence will be 
produced. In the instant case, the resolution and interpretation of 
such evidence presented requires expertise, technical competence, and 
specialized knowledge of engineering and geology as possessed by 
Commission members. See NMSA 1978, § 70-2-4 (commissioners 
to have "expertise in regulation of petroleum production by virtue of 
education or training"); NMSA 1978 § 70-2-5 (director is "state 
petroleum engineer" who is "registered by the state board of 
registration for professional engineers and land surveyors as a 
petroleum engineer" or "by virtue of education and experience [has] 
expertise in the field of petroleum engineering"). Where a state 
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agency possesses and exercises such knowledge and expertise, we 
defer to their judgment. 

Id. at 114, 835 P.2d at 830. 

Premier takes issue with the OCC, because the OCC based its order, in part, on the evidence 

presented by Exxon and Yates rather than the evidence submitted on behalf of Premier. 

As to Premier's first issue, the "disputed 82 feet," this is, by Premier's own expert testimony, 

a matter of disagreement between Premier's geologist, Stuart D. Hanson, and Exxon's geologist, 

David L. Cantrell, and not a "mistake" as characterized by Premier. (Tr. 12-15-95, 314 & 315) Page 

26 of Premier's brief on this issue contains many statements of fact with no cites to the record 

whatsoever. Premiere even acknowledges that the future performance of its FV3 Well was purely 

speculative by using the phrase " ... how the FV3 Well might have performed...." (Premier's Brief, 

p 26; emphasis added) 

As to the second issue, whether the OCC should have approved a tertiary recovery, Premier 

fails to cite to the record for any of its statements of alleged facts. There is no requirement in statute 

or rule that a secondary recovery must be completed before the OCC can approve a tertiary recovery. 

The OCC order contains its standard statement at the end of the order: "Jurisdiction of this cause is 

retained for entry of such further orders as the Commission may deem necessary." (R.P. 83) In this 

manner any unanticipated development, new technological advance or scientific advancement can 

be taken into consideration by the OCC at a later date. Again, there is substantial evidence in the 

record to support the OCC's approval of the tertiary recovery project. 

Premier's last three points all relate to the participation formula adopted by the OCC and 

the inclusion of Premier's Tract 6 in the waterflood project. There is substantial evidence in the 
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record to support the OCC's order on both of these issues. Premier's argument is, again, based on 

its engineer's disagreement with Exxon's experts. As to the participation formula, the Commission 

accepted the testimony of Exxon's engineer over that of Premier's. (Tr. 12-14-95, 194 & 195) As 

to the inclusion of the Premier tract, Exxon's engineer testified that i f Premier's tract were 

eliminated from the field, there would be a loss of reserves, i.e. waste would occur. (Tr. 12-14-95, 

147 & 148) The OCC's primary obligation is the prevention of waste of oil and gas. Sims, 72 N.M. 

at 189, 382 P.2d at 185; NMSA 1978, § 70-2-6 (Repl. Pamp. 1995). 

The case law in New Mexico illustrates that the courts of the state give great deference to the 

OCC's decisions on the issues of fact which necessarily involve a great deal of expertise in the areas 

of petroleum engineering and geology. As the Supreme Court stated in Fasken v. Oil Conservation 

Commission, 87 N.M. 292, 293, 532 P.2d 588, 589 (1975), in reference to counsels' arguments in 

that case: "The difficulty with them [the arguments to the court] is that they emanate from the lips 

and pens of counsel and are not bolstered by the expertise of the [Oil Conservation] Commission to 

which we give special weight and credence." 

CONCLUSION 

There is no evidence in the record that Commissioner Bailey should have been disqualified 

from participating in the OCC hearing. Premier was afforded its due process rights in the 

administrative adjudicatory hearing. The OCC complied with the Statutory Unitization Act. There 

is substantial evidence in the record to support the findings of the OCC, and the OCC's order is not 

arbitrary, capricious or contrary to law. 

The OCC's order should be affirmed by this Court. 

Respectfully submitted, 
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7/15/97 
Lyn -- I hope t h i s d r a f t makes sense. I based these new 
paragraphs on a d i s c u s s i o n w i t h B i l l Brancard and a rough o u t l i n e 
t h a t he d i d . Please l e t me know i f you have any questions and 
f e e l f r e e t o e d i t or leave out some of these suggested p o r t i o n s . 

This i s a quick e d i t . You seem t o have covered j u s t about 
e v e r y t h i n g . I b a s i c a l l y j u s t made more obvious statements and 
t r i e d t o e l a b o r a t e a b i t on some SLO p o l i c y . Premiere's a t t o r n e y 
i s f a i r l y b l u n t and argumentative, even though he's not r i g h t ! ! ! 

I was uncl e a r about the s p e c i f i c s o f what the d e c i s i o n process 
was a t the OCC. I s p e l l e d out Jami's d e c i s i o n making c r i t e r i a , I 
don't know i f you need t o go i n t o more d e t a i l about the OCC 
d e c i s i o n making. I also i n c l u d e d a mention of Jan's l e t t e r . I 
know you d i d n ' t r e a l ] y want t o address i t , so l e t me know what 
you t h i n k about keeping i t i n or t a k i n g i t o u t . 

My c i t e s are not p e r f e c t , but I wanted t o get the substance t o 
you as soon as I could, 

Let me know what els e I can do [or not do!! ] 

Page 2 i n s e r t paragraph a f t e r 

I . Commissioner B a i l e y was not d i s q u a l i f i e d from . . . 

Commissioner B a i l e y ' s involvement i n r e v i e w i n g the 
u n i t i z a t i o n a p p l i c a t i o n as p a r t of her d u t i e s a t the State Land 
O f f i c e d i d not r e s u l t i n a prejudgment of the issues i n the OCC 
case which would r e q u i r e her d i s q u a l i f i c a t i o n . "Advance 
knowledge of a d j u d i c a t i v e f a c t s t h a t are i n issue i s not alone a 
d i s q u a l i f i c a t i o n f o r f i n d i n g those f a c t s . " Las Cruces at 20 (36 
Bar. B u l l . 18 (May 1, 1997)), q u o t i n g 3 Kenneth Culp Davis, 
A d m i n i s t r a t i v e Law T r e a t i s e , § 19:1, a t 371-72 (2d ed. 1980). 

The issues before the OCC were not the same issues before 
the State Land O f f i c e and Ms. B a i l e y acted i n e n t i r e l y d i f f e r e n t 
c a p a c i t i e s . While Ms. B a i l e y may have considered some of the 
same f a c t s i n both instances, i n making her d e c i s i o n concerning 
the p r e l i m i n a r y approval of the u n i t i z a t i o n agreement, Ms. B a i l e y 
d i d not make a " p r i o r commitment" on the issues before the OCC. 
I d . 

[ c o n tinue w i t h your d i s c u s s i o n beginning on page 2, your f i r s t 
paragraph "Commissioner B a i l e y i s the designee of the 
Commissioner of P u b l i c Lands . . . ] 

Page 3, [add t o f i r s t paragraph] 
The Commissioner o f P u b l i c Lands has a c o n s t i t u t i o n a l duty t o 
manage s t a t e t r u s t land i n a manner t h a t serves the best i n t e r e s t 
of the b e n e f i c i a r y i n s t i t u t i o n s over which he i s t r u s t e e . 
Enabling Act, § 10, N.M. Const. A r t . X I I I , <$ 2. [continue w i t h 
The State Land O f f i c e leases c e r t a i n s t a t e lands t o p r i v a t e 



JUL 1F'<>7 16:19 No .004 P 

e n t i t i e s f o r o i l and gas p r o d u c t i o n i n accord w i t h the s t a t e 
s t a t u t o r y scheme. . , . ] 

Page 3, i n f i r s t paragraph, make the l a s t sentence a new 
paragraph 

"The issue before the State Land O f f i c e was l i m i t e d t o Exxon's . 
. . . [then add:] 

Once Exxon had submitted i t s request f o r u n i t i z a t i o n , Ms. B a i l e y 
acted i n her c a p a c i t y as Deputy D i r e c t o r of the O i l , Gas and 
M i n e r a l s D i v i s i o n by having her s t a f f evaluate the a p p l i c a t i o n , 
i n c l u d i n g the g e o l o g i c a l and engineering data f o r u n i t i z a t i o n . 
I n e v a l u a t i n g the a p p l i c a t i o n and a n a l y s i s by her s t a f f , Ms. 
B a i l e y considered the c r i t e r i a set f o r t h i n SLO Rule 1.045. 
B r i e f l y , the c r i t e r i a concern whether the proposed u n i t i z a t i o n 
tends " t o promote the conservation of o i l and gas and the b e t t e r 
u t i l i z a t i o n of r e s e r v o i r energy;" t h a t the b e n e f i c i a r i e s and New 
Mexico r e c e i v e "a f a i r and e q u i t a b l e share of the recoverable o i l 
and gas; M and the f i n a l o v e r r i d i n g c r i t e r i a t h a t i t i s i n the 
best i n t e r e s t of the t r u s t . SLO Rule 1.045. I n her r o l e a t the 
State Land O f f i c e , her duty i s t o ensure t h a t a l l d e c i s i o n s w i l l 
b e n e f i t the t r u s t and b e n e f i c i a r y i n s t i t u t i o n s t h a t r e l y on the 
income from the o i l and gas leases administered by the S t a t e Land 
O f f i c e . 

Page 4: a f t e r the f i r s t f u l l paragraph, before " I t i s not 
unusual", add the f o l l o w i n g paragraph: 

i n Santa Fe E x p l o r a t i o n , the NM Supreme Court has s t a t e d 
t h a t p r i o r involvement by an OCC member does riot r e q u i r e 
d i s q u a l i f i c a t i o n from a case before the OCC. Just as the 
D i v i s i o n D i r e c t o r of OCD i n the Santa Fe E x p l o r a t i o n case had 
been i n v o l v e d i n the f a c t s of a case before the OCC, so too had 
Ms. B a i l e y . The D i v i s i o n D i r e c t o r i n Santa Fe E x p l o r a t i o n had 
expressed no o p i n i o n concerning the outcome of the OCC case p r i o r 
t o h e a ring j u s t as t h e r e i s no evidence here t h a t Ms. B a i l e y had 
expressed an o p i n i o n concerning t h i s case before the OCC. Any 
i n f o r m a t i o n gathered as her r o l e of Deputy D i r e c t o r a t the State 
Land O f f i c e through a meeting w i t h Exxon or the a p p l i c a t i o n 
process d i d not c r e a t e b i a s . Her c a p a c i t y i n g r a n t i n g 
p r e l i m i n a r y approval at the State Land O f f i c e does not equate t o 
an o p i n i o n or commitment concerning the outcome of the OCC case. 

The l e g i s l a t i v e scheme shows t h a t the v e r y circumstance 
presented i n t h i s appeal was contemplated by the l e g i s l a t u r e i n 
e n a c t i n g NMSA 1978 § 70-2-5 (Repl. Pamp. 1995). Mr. Unna p o i n t e d 
t h i s out i n h i s l e t t e r t o Mr. K e l l a h i n . when read i n c o n t e x t , 
t h i s l e t t e r does not c o n s t i t u t e an admission of a c o n f l i c t . Mr. 
Unna s t a t e d t h a t t h e r e i s no c o n f l i c t or b ias i n t h i s p a r t i c u l a r 
case and t h a t the s t a t u t o r y scheme created "at l e a s t a p o t e n t i a l " 
c o n f l i c t of i n t e r e s t . What i s important about t h i s l e g i s l a t u r e 
frame work i s t h a t the l e g i s l a t u r e made a conscious choice t o put 
an appointee from the State Land O f f i c e on the OCC. Having a 
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State Land O f f i c e designee on the OCC means t h a t the l e g i s l a t u r e 
intended t o have issued concerning the State Land O f f i c e 
represented. Having a designee from the State Land O f f i c e who i s 
knowledgeable about o i l and gas issues presumes t h a t the State 
Land O f f i c e designee w i ] 1 have knowledge of the SLO processing 
concerning u n i t i z a t i o n . 

Then on t o " I t i s not unusual i n s t a t e a d m i n i s t r a t i v e matters . . 
II 



) 

1 

In any contested administrative appeal, conflicting evidence will be produced. In the instant 
case, the resolution and interpretation of such evidence presented requires expertise, technical 
competence, and specialized knowledge of engineering and geology as possessed by 
Commission members. See NMSA 1978, § 70-2-4 (commissioners to have "expertise in 
regulation of petroleum production by virtue of education or training"); NMSA 1978 § 70-2-5 
(director is "state petroleum engineer" who is "registered by the state board of registration for 
professional engineers and land surveyors as a petroleum engineer" or "by virtue of education 
and experience [has] expertise in the field of petroleum engineering"). {*115} Where a state 
agency possesses and exercises such knowledge and expertise, we defer to their judgment. 
Stokes v. Morgan, 101 N.M. 195, 202, 680 P.2d 335, 342 (1984); Groendyke Transp., Inc. v. 
New Mexico State Corp. Comm'n, 101 N.M. 470, 477, 684 P.2d 1135, 1142 (1984). We have 
reviewed the record and, in light of the standard of review detailed above, find that the decision 
of the Commission was reasonable and is supported by substantial evidence. 

(c) 1990-1997 by Michie, a division of Reed Elsevier Inc. and Reed Elsevier Properties Inc. All Rights Reserved. 
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Santa Fe argues that its procedural due process rights were denied because the Division 
Director had ex parte contact with Stevens prior to Stevens's second directional drilling attempt, 
conditionally approved the drilling, and then participated in the {*109} affirmance of this 
decision as a member of the Commission. This action, Santa Fe contends, gives the appearance 
of impropriety and irrevocably taints the Commission's decision, and, as such, renders the 
decision voidable. See, e.g., Professional Air Traffic Controllers Org. v. Federal Labor 
Relations Auth., 685 F.2d 547, 564 (D.C. Cir. 1982). Santa Fe also contends that the district 
court erred when it dismissed its claim of bias with prejudice. Santa Fe argues that the court 
should have allowed its discovery motion on the issue of bias rather than dismissing with 
prejudice. These actions, Santa Fe concludes, violated its rights to procedural due process. 

At a minimum, procedural due process requires that before being deprived of life, liberty, or 
property, a person or entity be given notice of the possible deprivation and an opportunity to 
defend. Reid v. New Mexico Bd. of Examiners in Optometry, 92 N.M. 414, 415-16, 589 P.2d 
198, 199-200 (1979). In addition, the trier of fact must be unbiased and may not have a 
predisposition regarding the outcome of the case. Id. at 416, 589 P.2d at 200. Our cases also 
require the appearance of fairness to be present. Id. 

The inquiry is not whether the Board members are actually biased or prejudiced, but 
whether, in the natural course of events, there is an indication of a possible temptation to 
an average man sitting as a judge to try the case with bias for or against any issue 
presented to him. 

Id. The above principles are applicable to administrative proceedings, such as the instant 
case, where the administrative agency adjudicates or makes binding rules that affect the legal 
rights of individuals or entities. Id. Due process safeguards are particularly important in 
administrative agency proceedings because "many of the customary safeguards affiliated with 
court proceedings have, in the interest of expedition and a supposed administrative efficiency, 
been relaxed." Id. 

In Reid, the Board of Examiners in Optometry initiated disciplinary proceedings against Dr. 
Reid for alleged misconduct. Prior to the hearing and pursuant to a statute, Reid disqualified two 
of the five Board members. At the hearing, Reid moved to disqualify one of the remaining Board 
members, Dr. Zimmerman, on the basis of bias. Reid based his motion on Zimmerman's prior 
statements that Reid would lose his license after the hearing. After Zimmerman testified that he 
could render a fair and impartial decision, the Board denied Reid's request to disqualify 
Zimmerman. The Board revoked Reid's license to practice and he appealed to the district court, 
which affirmed. Id. at 415, 589 P.2d at 199. On appeal to this Court, Reid claimed that 
Zimmerman's testimony indicated prejudgment and that the failure to disqualify Zimmerman 
deprived him of his right to due process. We agreed and held that the Board's failure to disqualify 
Zimmerman violated Reid's due process rights because Zimmerman's prior statements indicated 
bias against Reid. Id. at 416, 589 P.2d at 200. 

The instant case is distinguishable from the Reid case. Unlike the appellant in Reid, Santa Fe 
failed to raise the issue of the Division Director's bias at the Commission hearing, even though it 
was aware of the prior ex parte contact. Unlike the Board member in Reid, the Director in the 
instant case did not express an opinion regarding the outcome of the case prior to the hearing. 

(c) 1990-1996 by Michie, a division of Reed Elsevier Inc. and Reed Elsevier Properties Inc. All Rights Reserved. 
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The Director merely permitted Stevens to drill a second exploratory well at its own risk and 
conditioned approval of production from the well on further Commission action. He made no 
comment on the probability of Commission approval or on the possible production penalties that 
could be assessed. Additionally, at the original hearing, the Director could have approved 
Stevens's request to drill the well to a different depth. Moreover, by statute, the Director is a 
member of the Commission, NMSA 1978, Section 70-2-4 (Repl. Pamp. 1987), and has a duty to 
prevent waste, NMSA 1978, Sections 70-2-2, -3 (Repl. Pamp. 1987) (defining and prohibiting 
waste); NMSA 1978, Section 70-2-11 (Repl. Pamp. 1987) (setting out duties). Here, the Director 
avoided waste by allowing the second well to be drilled, which {*110J eliminated the expense of 
removing the drilling rig from the drilling site and moving the rig back after approval was 
obtained. As Reid is distinguishable, we hold that the Commission did not violate Santa Fe's 
procedural due process rights by virtue of bias. 

In addition, Santa Fe was not denied due process when the district court dismissed its claim 
of bias with prejudice. The court allowed briefing on the question of whether to vacate the claim 
of bias and whether dismissal of the bias claim should be with or without prejudice. More is not 
required. See Lowery v. Atterbury, 113 N.M. 71, 73, 823 P.2d 313, 315 (1992). See also, Jones 
v. Nuclear Pharmacy, Inc., 741 F.2d 322, 325 (10th Cir. 1984) (procedural due process not 
violated where petitioner given opportunity to address issue by memorandum). 

B 

We next address other claims by the parties that their respective rights to procedural due 
process were denied. Santa Fe contends that the Commission's actions impaired its 
constitutionally protected property rights with neither adequate notice nor an opportunity to be 
heard regarding two separate issues: (1) whether the Commission should grant permission for 
Stevens's second directional drilling attempt; and (2) whether the Commission should reduce the 
Pool wide allowable production. Stevens also contends that it was denied procedural due process 
when the Commission failed to provide notice prior to the hearing that Pool wide allowables 
might be reduced as a consequence of the hearing. 

1 

Santa Fe's first argument is that, by allowing Stevens to drill the second well without notice 
or a prior hearing, the Commission denied Santa Fe due process. Before due process is 
implicated, the party claiming a violation must show a deprivation of life, liberty, or property. 
Reid, 92 N.M. at 415-16, 589 P.2d at 199-200. In the instant case, the property right implicated 
is Santa Fe's right to produce the oil underlying its tract in the Pool. This right was not implicated 
by virtue of Stevens drilling a well, but rather would be implicated by Stevens being allowed to 
produce oil from the well. Santa Fe had notice and an opportunity to be heard before the 
Commission granted Stevens permission to produce oil from the Deemar well. Because no due 
process right was implicated, we find no violation of due process. 

2 

Citing Jones and McCoy v. New Mexico Real Estate Comm'n, 94 N.M. 602, 614 P.2d 14 
(1980), both Santa Fe and Stevens claim that the Commission deprived them of procedural due 
process. They argue that the Commission failed to give adequate notice that it would consider 
limiting production from the Pool. Both claim that the only issues before the Commission were 
whether the Deemar well should be approved and what production penalty should be imposed. 
Because the Commission went beyond these issues and decided an issue of which the parties 
neither had notice nor an opportunity to be heard, both parties conclude that the Commission 
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violated their due process rights. 

Curiously, none of the parties cited National Council on Compensation Insurance v. New 
Mexico State Corporation Commission, 107 N.M. 278, 756 P.2d 558 (1988), which we find 
controlling. In National Council, the National Council on Compensation Insurance ("NCCI") 
filed a premium rate increase for all worker's compensation carriers operating in New Mexico 
with the State Insurance Board. Prior to a hearing considering the rate increase, the Insurance 
Board, by letter and a subsequent mailed notice, informed NCCI that a hearing had been 
scheduled to allow public written and oral comments regarding the proposed rate increases and to 
allow NCCI to present its filing. The notice provided that the hearing would consider whether the 
proposed rate increase was excessive, inadequate, or unfairly discriminatory. After the hearing, 
the Insurance Board denied NCCI's rate increase request, and NCCI appealed. Id. at 280-82, 756 
P.2d at 560-62. {*111} On appeal, NCCI contended that its procedural due process rights were 
denied because the notice provided was not sufficiently specific to allow NCCI to prepare for 
issues to be addressed at the hearing. Id. at 283, 756 P.2d at 563. We disagreed and held that the 
notice provided comported with due process requirements because "the notice provided NCCI an 
opportunity to be heard by reasonably informing NCCI ofthe matters to be addressed at the 
hearing so that it was able to meet the issues involved." Id. at 284, 756 P.2d at 564. In other 
words, general notice of issues to be presented at the hearing was sufficient to comport with due 
process requirements. 

Like the notice given to NCCI in Na 
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SUMMARY OF PROCEEDINGS 

Nature of the case: 

Pursuant to the "Oil and Gas Act" Section 70-2-25(B) NMSA (1978), this case is before 

the Court on Premier's Petition for Review of Order R-l 0460-B entered by the New Mexico Oil 

Conservation Commission ("the Commission").1 This appeal is limited to those issues raised 

by the Petitioner in its "Application for Rehearing" filed with the Commission on March 20 

1996 which was denied by the Commission. 

This Commission order approved an application by Exxon Corporation ("Exxon") to 

confiscate Premier's real property rights in a State of New Mexico oil & gas lease (collectively 

"Unit Tract 6") so that it could be included in Exxon's Avalon-Delaware Unit Waterflood 

Project in Eddy County, New Mexico. Yates Petroleum Corporation ("Yates"), who voluntarily 

included its tracts in this unit, appeared in support of Exxon. Both Exxon and Yates appeared 

in this appeal in support of the Commission's order. 

This Petition for Review was heard by the District Court for Eddy County, New Mexico 

on January 31, 1997, and the Honorable Jay W. Forbes, District Judge, has entered Judgment 

affirming the Commission's Order on March 12. 1997 and Appellant, Premier, filed its Notice 

of Appeal on March 27. 1997. 

TR-I refers to the transcript of the Division Examiner hearing held on June 29. 1995. 
TR-II refers to the transcript of the Commission hearing held on December 14, 1995. 



Background: 

In July, 1990, Premier purchased a State of New Mexico oil and gas lease covering 480 

acres in Section 25, T20S, R27E, which already contained three wells, including two wells 

which Exxon proposed to include within its proposed Avalon-Delaware Unit boundary.2 On 

May 21, 1991, Exxon commenced plans to consolidate five tracts operated by Exxon, five tracts 

operated by Yates and one tract operated by Premier into this unit.3 Once Exxon commenced 

its unitization study in 1991, no operator including Exxon, Yates or Premier, drilled any further 

wells pending the outcome of this unitization plan.4 

In November, 1991, after receiving notice from Exxon of possible unitization, Premier 

had postponed its development plans for its lease pending the outcome of unitization commenced 

by Exxon.5 

Exxon's reason for forming the Avalon-Delaware Unit was for a Secondary Recovery 

Project ("waterflooding"), while the Tertiary Recovery Project ("C02") has only some 

probability of happening.6 Exxon's project7 is an attempt to recover three main categories of 

oil: primary oil reserves by using existing reservoir energy to produce that oil; secondary and 

workover reserves by adding additional perforations in existing wells and by injecting water into 

the reservoir to recover more oil; and C02 oil reserves by injecting a combination of carbon 

: TR-I, Vol I I , p. 244. 
3 TR-II, Vol-I, p. 32-36. Exxon Exhibit 7 
4 TR-II, Vol-I, p. 237-238. 
5 TR-II, Vol I I , p. 273-274. 
6 TR-II. Vol-I, p. 46 lines 6-22; Exxon Exhibit 7 (10/10/94 letter) 
7 TR-II, Vol I , p. 137-140, Exxon Exhibit 10 



dioxide and water into the reservoir.8 Exxon believed that only a portion of the Delaware 

formation within the Avalon-Delaware Oil Pool was suitable for waterflooding operations.9 

That portion was confined to the Upper Cherry Canyon ("UCC") and the Upper Brushy Canyon 

("UBC") reservoirs.10 

Exxon's waterflood plan was to attempt to recover more oil from the Exxon and Yates's 

wells in part of this pool by injecting water into an interior portion of the unit containing 27 

existing producing wells and using 19 injection wells all of which would be surrounded by an 

outer ring of 40-acre tracts "buffer zone" (including Premier's Tract 6 on the western unit 

boundary) which would not contain producing wells nor contain or be offset by water injection 

wells.11 

Exxon proposed to include Premier's Tract 6 within the western boundary of the Avalon 

Delaware Unit but did not intend to attempt to recover from Tract 6 any remaining primary oil, 

any workover oil or any secondary oil by waterflooding.12 Instead, Exxon and Yates wanted 

Premier's Tract 6 as a "buffer zone" so that if C02 flooding was ever determined to be feasible, 

then they would use part of Premier's Tract 6 for C02 injection wells to improve recovery from 

the Yates' tracts.13 Oddly, while Premier has two wells in Tract 6, Exxon only wanted one 

well and excluded the other.14 

8 TR-II, Vol I , p. 39. 
' TR-II, Vol-I, p. 28, 135 
1 0 TR-II, Vol-I, p. 28 and Exxon's Exhibit 10(A-1) 
" TR-II, Vol-I, p. 70, 226-228, Exxon Exhibits 20, 27a 
1 2 TR-II, Vol-II, p. 374-376. 
1 3 TR-II, Voi-I, p. 224-229, Exxon Exhibit 28 
u TR-II, Vol-I p. 29, Exxon Exhibit 3-H 
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Exxon was also required to determine each tract's share of the Upper Cherry Canyon 

("UCC") and Upper Brushy Canyon ("UBC") reservoir in the Avalon-Delaware Oil Pool.15 

Dr. Boneau testifying for Yates stated, "It was only late in the negotiation process that I realized 

that if Premier was removed that Exxon would reduce our [Yates'] C02 reserves and it would 

hurt us [Yates] in the unit."16 Thus, by January 18, 1995, Yates had convinced Exxon to put 

Premier's Tract 6 into the unit.17 On January 18, 1995, Exxon and Yates finally agreed to a 

final participation formula which was supposed to allow each unit tract to receive 25 % of its 

share of primary oil, 50% of its share of secondary/workover oil and 25 % of its share of CO? 

oil. ' 8 This revised participation formula resulted in Exxon receiving 64.79% of unit production 

Yates receiving 34.07% of unit production and Premier receiving 1.02% of unit production.'0 

On May 18, 1994, Premier notified Exxon that Premier did not want to participate in this 

unit because it disagreed with Exxon's geology and proposed unit boundary contained in the 

Exxon Technical Report which Exxon refused to change.20 On June 17, 1994, in Premier's 

absence, all other working interest owners agreed to consider excluding Premier's Tract 6 from 

the unit.21 

TR-II, Vol-I 
TR-II, Vol-
TR-II. Vol-! 
TR-II, Vol-
TR-II, Vol-
TR-II, Vol-
TR-II. Vol-

p. 143-144. 
p. 239. 
p. 218, Yates Exhibit 
p. 34, 49. 

Tab 3H. attachments 1 and 2. 

Premier Exhibit 9 page 32. 
p 278, lines 13-18. Exxon Exhibit 7 (Premier letter dtd May 18, 1994). 

p. 44-46. Yates Exhibit 7, Tab 3G 



On May 5, 1995, Exxon's attorney and technical witnesses met with Commissioner Jami 

Bailey in her capacity as the Deputy Director of the oil and gas mineral division of the office 

of the Commissioner of Public Lands.22 Exxon presented a summary of its case, including ten 

detailed exhibits, to Ms. Bailey and requested her approval for including Premier's Tract 6 in 

the unit along with other State of New Mexico oil & gas leases. 2 3 

On May 9, 1995, Exxon filed its application before the New Mexico Oil Conservation 

Division seeking to confiscate Premier's property (Tract 6) for both the waterflood project and 

the C02 project by resorting to statutory unitization, pursuant to the "Statutory Unitization Act". 

Sections 70-7-1 through 70-7-21, N.M.S.A. (1978).24 . 

On May 15, 1995, Commissioner Bail^^pgr^^d^h^rid^^i^olf Premier's Tract 6 ana 

the other State of New Mexico oil & gas leases into Exxon's Avalon-Delaware Unit. 2 5 

On June 29 and 30, 1995, the Division held a hearing on Exxon's application and on 

September 18, 1995, entered its order approving Exxon's request to include Premier's Tract 6 

in both projects.26 On October 13, 1995, Premier filed an application for a DeNovo hearing 

before the New Mexico Oil Conservation Commission ("Commission").27 

In late September. 1995, ("the October 1995 test") Premier attempted to test for oil 

production in its FV-3 Well in zones other than the UCC reservoir until the test was 

prematurely terminated when Exxon disputed Premier's right to operate.28 

2 2 TR-II. Vol-I, p. 32. Exxon Exhibit 7. 
2 3 TR-II, Vol-I, p. 32, Exxon Exhibit 7. 
2 4 See Commission Case tile 11298 
2 5 TR-II. Vol-I. p. 32, Exxon Exh.bit 7. 
2 6 See Order R-l 0460-B 
2 7 See Commission Case tile 1 1298. 
2 8 TR-II, Vol-II, p. 291. 297. 



On December 11, 1995, Premier wrote to Commissioner Bailey to express its concern 

that her past involvement prevented her from being an unbiased member of the Commission.29 

On December 13, 1995, counsel for the Commissioner of Public Lands wrote Premier and 

admitted that there was a conflict of interest for Commissioner Bailey to participate on the 

Commission at the hearing of this case but "excused" it as a legislative problem over which they 

had no control.30 Counsel promised that the Commissioner of Public Lands would avoid such 

conflicts in the future by not having Commissioner Bailey review and decide this type of case 

prior to hearing.31 

On December 14, 1995, and over the objection of Premier, Commissioner Bailey 

participated as a member of the Commission and decided this case against Premier.32 

On March 12, 1996, the Commission entered Order R-10460-B which accepted Premier's 

geologic interpretation but then "affirmed" the Division's decision to include Premier's Trad 

6 in the unit and denied all of Premier's arguments.33 

On March 20, 1996, Premier tiled its Application for Rehearing before the Commission 

which failed to act within the ten (10) day period and was therefore deemed denied.34 On April 

12, 1996, Premier timely filed its appeal with the District Court. 

: 9 TR-II, Vol-I. p. 8-15, Premier Exhibit A. 
3 0 TR-II, Vol-I, p. 8-15, Premier's Exhibit B. 
3 1 TR-II, Vol-I, P. 8-15, Premier's Exhibit B. 
3 2 TR-II, Vol-I, p 8-14. 
3 3 See Order R-l 0460-B. 
j 4 Cause CV-96-121-JWF. Premier's Application for Rehearing attached to Petition for Review. 

6 



Premier's contentions before the Commission: 

Premier35 contended before the Commission that Exxon's own analysis demonstrated that 

Premier's Tract 6 must be excluded from the unit because under Exxon's analysis: 

(1) there is no increase in ultimate recovery of primary oil from the unit by 
including the Premier Tract 6; 

(2) there is no increase in ultimate recovery of waterflood oil or workover oil 
from the unit by including the Premier Tract 6; 

(3) as the working interest owner of all of Section 25, T20S, R27E, Premier was 
not going to receive any "contributing value" for primary, waterflood oil or 
workover oil; 

(4) that Exxon's proposed unit shape, determination of the distribution of 
hydrocarbon pore volume and the primary and secondary production estimates 
was arbitrary and failed to provide "relative value" to Tract 6 as required by 
Section 70-7-4(J) NMSA (1978), as amended and, unless corrected by the 
Commission, Premier's correlative rights would be violated; 

(5) that Premier's Tract 6 was included in order to shift the risk of being an edge 
C02 flood tract from Yates to Premier and thereby failed to provide any means 
for the recovery of any oil west of the existing Yates' wells; 

(6) since recovery of oil from under Tract 6 is deferred to a C02 recovery phase 
for which no commitment had been made, there was no merit to Exxon's claim 
that correlative rights would be impaired and that waste would occur if the 
Premier acreage were deleted from the proposed unit; 

(7) since Exxon's proposed C02 project was not supported by substantial 
scientific evidence and had not yet been adequately studied, it was premature to 
approve that project; and 

' 5 See Premier's proposed Finding 10 of its proposed Commission Order contained in Premier's Application 
for Rehearing attached to its Petition for Review filed in Cause CV-96-121-JWF 
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(8) at such time as firm plans are formulated for a C02 recovery project, then the 
Commission could approve either (a) a lease line injection agreement with 
Premier and/or (b) include the Premier acreage in that C02 project. 

In the alternative, Premier argued before the Commission36 that if the Commission was 

to confiscate Premier's Tract 6 for the Exxon unit, then in order to comply with the Statutory 

Unitization Act and in order to protect Premier's correlative rights, then it was essential for the 

Commission to correct the following flaws in the Exxon proposal which: 

(a) failed to establish a reasonable unit boundary; 

(b) failed to appropriately distribute hydrocarbon pore volume with accurate 

corresponding reservoir parameters and did not establish the appropriate relative 

value to be attributed to each tract including Tract 6; 

(c) incorrectly correlated the top and base of the Upper Cherry Canyon Reservoir 

which resulted in Exxon assigning only 55 feet of net thickness to this well 

(instead of 137 feet) which it used to contour the various geologic maps and 

estimates of the ultimate hydrocarbon pore volume map to argue that Premier 

Tract 6 had no remaining primary oil potential; 

(d) these mistakes in well log correlations reduced the net UCC reservoir for 

Premier's FV-3 Well; 

(e) it determined that there are 2,320.000 barrels of waterflood target oil under 

Premier's Tract 6 but then arbitrarily eliminated all of that incremental oil in 

Premier's FV3 Well by increasing the water saturation to 60% based upon water 

production volumes reported by Gulf which came from a source other than the 

UCC reservoir; 

See Premier's proposed finding ! 1 of its proposed Commission order contained 
in its Application for Rehearing attached to its Petition for Review filed 
in Case No. CV-96-121-JWF. 
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(f) failed to assign "relative value" to certain tracts because decline curve 
analysis concluded that an excessive amount of remaining primary oil was 
credited by Exxon to certain Yates operated tracts; and 

(g) failed to submit an appropriate participation formula to allow the owners of 
Tract 6 to recover their proportionate share of the total remaining recoverable 
hydrocarbons underlying the unit. 

Issues for Commission to resolve: 

The first issue in dispute was the geological pick of the base of the UCC reservoir in 

Premier's FV3 Well.37 By mis-locating the base of the UCC reservoir and deleting some 82 

feet of net UCC reservoir from Premier's FV3 Well, Exxon reduced the net UCC reservoir 

thickness credited to Premier's FV3 Well and thereby reduced Premier's share of recoverable 

o i l . 3 8 

The second issue in dispute was the proposed unit boundary which also stems from the 

"mispick" of the reservoir thickness in Premier's FV3 Well.39 Exxon believed that the UCC 

reservoir was ending on Premier's Tract 6 and that the reservoir did not extend further into 

Premier's Section 25.40 Premier's geologic model showed the reservoir continuing farther 

westward beyond Premier's Tract 6 and therefore was significantly larger than shown by 

Exxon.41 

3 7 TR-II. Vol-II, p. 313-314, 
3 8 TR-II, Vol-II, p. 314-316, 
3 9 TR-II, Vol-II, p. 328-382, 
4 0 TR-II, Vol-I. p. 227, lines 
4 1 TR-II. Vol-II. p. 345-350. 

Premier's Exhibits 1 and 2. 
326. 331-333. 369-372. 
Premier's Exhibits 1-8 
23-25 
371. Premier Exhibits 7, 8 and 9 



The third issue in dispute was the amount of water contained in the reservoir ("water 

saturation") underlying Premier Tract 6.42 By exaggerating the amount of water contained in 

the reservoir at the FV3 Well so that it was greater than 60 %, Exxon was able to argue that the 

productive limits of the UCC reservoir "ended" at Premier's Tract 6 and that Premier's Tract 

6 had no waterflood target oil instead of having the 2,950,000 barrels of waterflood target oil 

originally calculated by Exxon.43 

The fourth issue in dispute was Premier's contention that Exxon's Report discriminated 

against Premier by not giving the same primary, workover, waterflood or C02 flood reserve 

credits to the Premier acreage as it did to the equivalent Yates' tracts.44 

Affect of statutory unitization upon Premier: 

On January 18, 1995, Exxon and Yates finally agreed to a revised participation formula 

which resulted in Exxon receiving 64.79% of unit production, Yates receiving 34.07% of unit 

production and Premier receiving 1.0192% of unit production.45 

Premier sought to be credit with 4.52% of all unit production, because its Tract 6 had 

7.6% of the unit acreage. 6.14% of the original oil in place, 6.19% of the C02 reserves and 

5.17% of the total remaining reserves as established by Premier's petroleum engineering 

report.46 

4 2 TR-II , Vol- I I . p. 375-382. 
4 3 T r - I I , Vol-I I , p. 375-382, 406-407, 415-433, Exxon Exhibit 10 (G-19) and (G-24); Premier Exhibit 9, 

pages 41-44. 
4 4 TR-II , Vol-II . p. 401-406. 436-441. 
4 5 TR-II . Vol-II , p. 387-393, 410-418, Premier's Exhibit 9 page 41. 
4" Tr - I I . Vol-II , p. 436-441, Premier Exhibit 9 page 49. 
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Exxon conceded that Premier's Tract 6 had 13,730,000 barrels of oil under its tract of 

which 10,070,000, barrels of oil could be targeted for recovery by C02 flooding.47 However, 

in order to minimize the unit's compensation to Premier, Exxon chose to construct a pattern for 

its waterflood injection wells so that none of Premier's waterflood oil would be recovered and 

if C02 flooding ever occurred then only 1,626,00 barrels of Premier's oil would be 

recovered.48 Exxon's calculations finally resulted in crediting Premier with only 1.0192% of 

unit equity despite the fact that Premier's Tract 6 had 7.6% of the unit acreage and 4.16% of 

the total remaining reserves.49 

Decision by Commission and District Court: 

On March 12, 1996, the Commission entered Order R-10460-B which accepted Premier' s 

geologic interpretation but then "affirmed" the Division's decision to include Premier's Tract 

6 in the unit and denied all of Premier's arguments. On March 20, 1996, Premier filed its 

Application for Rehearing before the Commission which failed to act within the ten (10) day 

period and was therefore deemed denied.50 On April 12. 1996, Premier timely filed its appeal 

with the District Court. Following a hearing, the District Court entered Final Judgment 

affirming the Commission's Order and the case was timely appeal to the New Mexico Supreme 

Court. 

7 TR-II, Vol-II. p. 415-433, Premier's Exhibit 9, page 41. 
s TR-II. Vol-II, p. 388-389. Premier's Exhibit 9 page 41 
j TR-II. Vol-I, p. 388, Exxon's Exhibit 10 Table G-19 and Premier's Exhibit 9 page 41. 
' Case No. CV-96-121-JWF, Petition for Review with Application for Rehearing attached. 
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ARGUMENT 

POINT I: 
COMMISSIONER BAILEY WAS DISQUALIFIED 
TO PARTICIPATE IN THIS CASE BY PRIOR 
EXPARTE DISCUSSION AND PREJUDGMENT BIAS 5 1 

Mrs. Jami Bailey is one of the members of the New Mexico Oil Conservation 

Commission and also is the Deputy Director to the Commissioner of Public Lands responsible 

for recommending approval or disapproval of the inclusion of State of New Mexico oil and gas 

leases into units including Premier's lease in Exxon's Avalon-Delaware Unit. 

At a bare minimum, in order to protect Premier's constitutionally-protected property 

rights and to afford Premier due process of law, the members of the Commission must be 

unbiased and may not have a predisposition regarding the outcome of the case. In Santa Fe 

Exploration Company v. Oil Conservation Commission, 114 N.M. 103 (1992), the New Mexico 

Supreme Court applied this standard for administrative adjudications to the New Mexico Oil 

Conservation Commission and quoting Reid v. New Mexico Bd of Examiners of Optometry, 92 

N.M. 414 (1979) stated: 

"The inquiry is not whether the Board members are actually biased or prejudiced, 
but whether, in the natural course of events, there is an indication of a possible 
temptation to an average man sitting as a judge to try the case with bias for or 
against any issue presented to him." 

Premier was entitled to present its case to a Commission composed of fact finders who 

had not already decided to approve the inclusion of Premier's Tract into Exxon's unit. The 

Unfortunately for Premier, there was prejudgment bias in this case. Seven months earlier. 

5 1 Point V of Application for Rehearing 
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Commissioner Bailey met with Exxon's attorney and certain of its witnesses and reviewed 

Exxon's evidence and thereafter approved Exxon's request to include the Premier tract in the 

unit. Despite her previous revie^in^pproval^of Exxon's request to include Premier's Tract 

in this unit, Commissioner Bailey decided to participate in the Commission's decision of this 

same issue. 

On May 5, 1995, Exxon's attorney and certain Exxon and Yates' technical witnesses met 

with Commissioner Jami Bailey in her capacity as a Deputy Director to the Commissioner of 

Public Lands. The purpose of this meeting was to obtain preliminary approval from 

Commissioner Bailey for the inclusion of all State of New Mexico Oil & Gas Leases, including 

Premier's tract, into the Exxon Unit.52 Exxon presented to Ms. Bailey a summary of its case 

including ten of the actual exhibits used later at the Commission hearing. One of these exhibits 

showed that by including Premier's Tract in the unit, it would increase the economic share of 

royalty paid to the Commissioner of Public Lands.53 On May 9, 1995, Exxon filed its 

application before the New Mexico Oil Conservation Division. 

On May 15, 1995, in response to Exxon's request, Commissioner Bailey concluded that 

the Exxon proposal "meets the general requirements of the Commissioner of Public Lands" and 

in his behalf approved the Exxon request including Premier's Tract 6 and the other New Mexico 

oil & gas leases into Exxon's Avalon-Delaware Unit.""14 By her actions. Commissioner Bailey 

5 2 TR-II, Vol-I, p. 31-34, Premier's Exhibits A and B. 
5 3 TR-II, Vol-I, p. 31-34. Exxon's Exhibit 7 
5 4 TR-II, Vol-I, p. 33-34. Exxon Exhibit 7 
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engaged in precisely the activity prohibited by the New Mexico Supreme Court ( see Reid., 

supra.), when she made the decision to approve including Premier's Tract 6 in this unit. 

On December 11, 1995, Premier wrote to Commissioner Bailey to express its concern 

that her past involvement prevented her from being an unbiased member of the Commission.55 

On December 13, 1995, counsel for the Commissioner of Public Lands wrote Premier and 

admitted that there was a conflict of interest for Commissioner Bailey to participate on the 

Commission at the hearing of this case but "excused" it as a legislative problem over which they 

had no control.56 Counsel promised that the Commissioner of Public Lands would avoid such 

conflicts in the future by not having Commissioner Bailey review and decide this type of case 

prior to hearing.57 

On December 14, 1995, the Commission held its hearing in this matter and over the 

objection of Premier, Commissioner Bailey participated as a member of the Commission and 

decided this case against Premier. 

Any doubt about the impropriety of her actions was removed when counsel for the 

Commissioner of Public Lands confirmed that, "we do recognize that parties litigating before 

the Oil Conservation Commission are entitled to have their constitutional rights including 

procedural due process, respected. As a transactional matter, this means that the Commissioner's 

designee should be free from bias and prejudgment." Further, "we will try to make sure that the 

Commissioner's designee has not participated in the Land Office decision or transaction that is 

the subject of the Oil Conservation Commission hearing."58 

5 5 TR-II, Vol-I, p. 8-15, Premier's Exhibit A. 
5 6 TR-II, Vol-I,p. 8-14. Premier's Exhibit B 
5 7 TR-II, Vol-I, p. 8-14, Premier's Exhibit B 
3 8 TR-II, Vol-I, p. 8-14. Premier's Exhibit B 
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engaged in precisely the activity prohibited by the New Mexico Supreme Court (see Reid, 

supra.), when she made the decision to approve including Premier's Tract 6 in this unit. 

On December 11, 1995, Premier wrote to Commissioner Bailey to express its concern 

that her past involvement prevented her from being an unbiased member of the Commission.36 

On December 13, 1995, counsel for the Commissioner of Public Lands wrote Premier and 

admitted that there was a conflict of interest for Commissioner Bailey to participate on the 

Commission at the hearing of this case but "excused" it as a legislative problem over which they 

had no control.56 Counsel promised that the Commissioner of Public Lands would avoid such 

conflicts in the future by not having Commissioner Bailey review and decide this type of case 

prior to hearing.57 

On December 14, 1995, the Commission held its hearing in this matter and over the 

objection of Premier, Commissioner Bailey participated as a member of the Commission and 

decided this case against Premier. 

Any doubt about the impropriety of her actions was removed when counsel for the 

Commissioner of Public Lands confirmed that, "we do recognize that parties litigating before 

the Oil Conservation Commission are entitled to have their constitutional rights including 

procedural due process, respected. As a transactional matter, this means that the Commissioner's 

designee should be free from bias and prejudgment." Further, "we will try to make sure that the 

Commissioner's designee has not participated in the Land Office decision or transaction that is 

the subject of the Oil Conservation Commission hearing.'"8 

5 5 TR-II. Vol-I, p. 8-15. Premier's Exhibit A. 
5 6 TR-II. Vol-I,p. 8-14. Premier's Exhibit B 
5 7 TR-II, Vol-I, p. 8-14, Premier's Exhibit B 
3 8 TR-II. Vol-I, p. 8-14. Premier's Exhibit B 
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It is of no comfort to Premier that the State Land Office plans to change its practices 

after this case. Premier was entitled to present its objections to the Exxon application to a fact 

finder who had not already decided to approve Exxon's application. Santa Fe Exploration 

Company, 114 N.M. 109., supra, Reid, supra. Commissioner Bailey should not have 

participated in this case. Commission's order is tainted by the participation of a Commissioner 

who was biased. By that participation. Premier was denied its opportunity to have this matter 

heard by an impartial Commission. 

Commissioner Bailey chose to participate in this Commission case over the objection of 

Premier. A fair and impartial hearing officers is as much an essential ingredient of due process 

in an administrative adjudication proceedings as it is in the judicial context. Gibson v. Berryhill, 

411 U.S. 564 (1973). In Jones v. New Mexico State Racing Commission, 100 N.M. 434, 671 

P.2d 1145 (1983), the New Mexico Supreme Court accepted the principle that prejudgment 

invalidates administrative decisions and quoted Reid, supra: 

"At a minimum, a fair and impartial tribunal requires that the trier of fact be 
disinterest and free from any form of bias or predisposition regarding the outcome 
of the case." 

Because Commissioner Bailey' participation on this panel "taints" the ability of the 

remaining two Commissioners to again act in this case, Premier requests the Court to set aside 

the Commission order and to designate a special master to rehear this case. 

15 



POINT II: 
T H E C O M M I S S I O N V I O L A T E D P R E M I E R ' S 
CORRELATIVE RIGHTS BY FAILING TO COMPLY WITH 
THE STATUTORY UNITIZATION ACT 5 9 

The Commission violated the Statutory Unitization Act. The Commission avoided its 

responsibility to determine relative value as defined in the Statutory Unitization Act and failed 

to comply with the Statutory Unitization Act by adopting Exxon's participation formula which 

did not allocate unitized hydrocarbons on a fair, reasonable and equitable basis. 

The New Mexico Supreme Court has stated that the Oil Conservation Commission "is 

a creature of statute" whose powers are expressly defined and limited by the laws creating it, 

Continental Oil Co. v. Oil Conservation Commission, 70 N.M. 310, 373 P.2d 809 (1962) 

The New Mexico Oil and Gas Act empowers the Commission to prevent waste and protect 

correlative rights [Sec. 70-2-2 NMSA (1978), as amended], and also charges it with 

responsibility for administering the Statutory Unitization Act. Section 70-7-1 through 21 NMSA 

(1978). 

The Commission has failed to, "determine relative value, from the evidence introduced 

at the hearing taking into account the separately owned tracts in the unit area, exclusive of 

physical equipment for development of oil and gas by unit operations, and the production 

allocated to each tract shall be tile proportion that the relative value of each tract so determined 

bears to the relative value of all tracts in the unit area." (emphasis added). Section 70-7-6.B 

NMSA 1978). 

See Point VIII of Rehearing Application 
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Section 70-7-6.B NMSA (1978) of the Statutory Unitization Act states: 

"If the Division determines that the participation formula contained in the 
unitization agreement does not allocate unitized hydrocarbons on a fair, 
reasonable and equitable basis, the Division shall determine relative value, from 
the evidence introduced at the hearing taking into account the separately owned 
tracts in the unit area, exclusive of physical equipment for development of oil and 
gas by unit operations, and the production allocated to each tract shall be the 
proportion that the relative value of each tract so determined bears to the relative 
value of all tracts in the unit area.(emphasis added). 

Section 70-7-4.J NMSA (1978) of the Statutory Unitization Act says 

"relative value" means the value of each separately owned tract for oil and gas 
and its contributing value to the unit in relation to like values of other tracts in 
the unit, taking into account acreage, the quantity of oil and gas recoverable 
therefrom, location on structure, its probable productivity of oil and gas in the 
absence of unit operations, the burden of operation to which the tract will or is 
likely to be subjected, or so many of said factors, or such other pertinent 
engineering, geological, operating or pricing facts, as may be reasonably 
susceptible of determination. 

Section 70-7-7 NMSA (1978) of the Statutory Unitization Act provides that the Division 

has the authority and obligation to approve or prescribe a plan or unit agreement for unil 

operation which shall include: "C. an allocation to the separately owned tracts in the unit area 
of all the oil and gas that is produced from the unit area..."(emphasis added). 

The Commission ignored the statutory definition of "fairness" set forth in 

Section 70-2-33(H) NMSA of the Oil and Gas Act which defines Correlative Rights 

as "...the opportunity afforded, as far as it is practicable to do so. to the owners 
of each property in a pool to produce without waste his just and equitable share 
of the oil or gas or both in the pool, being an amount so far as can be practicably 
determined and so far as can be practicably obtained without waste, substantially 
in the proportion that the quantity of recoverable oil or gas or both under the 
property bears to the total recoverable oil or gas or both in the pool and for such 
purpose, to use his just and equitable share of the reservoir energy:"(emphasis 
added). 
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Correlative rights are measured in terms of recoverable reserves.60 The Commission s 

misapplication of the Statutory Unitization Act violated Premier's correlative rights because the 

Commission approved Exxon proposal to include a column of 40-acre tracts including four 40-

acre tracts (Tract 6) operated by Premier within the western boundary the Avalon-Delaware Unit 

despite the fact that Exxon did not intend to attempt to recover from those tracts any remaining 

primary oil or any secondary oil by waterflooding. Exxon sought to combine two separate 

projects into one statutory unitization effort rather than initially establishing a waterflood unit 

and later, if appropriate, expanding that unit to include Tract 6 when C02 flooding was 

demonstrated to be practicable. 

Exxon's geologic interpretation along with Exxon's volumetric calculations of original 

oil in place established the "relative value" of Premier's Tract 6 on the western boundary of the 

reservoir as follows: 

See Exxon Exhibit 10 Vol 1 Exhibit E-6 (G-19). 

Based upon its analysis of Premier's FV #3 Well, Exxon further argued that Premier's 

Tract 6 had no potential for waterflood target oil and only 1.626 million barrels of C02 target 

oil by applying a weighted factor of 50% and 25% to Tract 6.61 

0 See Section 70-2-33IH) NMSA 1978. 
1 TR-II. Vol-I, Exxon's Exhibit 10. E-6 and E-7 

Original oil in place: 
Remaining Primary Oil in place: 
Waterflood Target Oil in place: 
Workover Target Oil in place: 
C02 Target Oil in place: 

13,730,000 BO 
-0-

2,950,000 BO 
-0-

10,070,000 BO 
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The Commission adopted Exxon's unit participation formula predicated upon the intention 

to allow each tract to recover its percentage of remaining primary oil, its percentage of 

secondary oil and workover oil potential and its percentage of tertiary oil potential by a weighted 

formula of 25% primary, 50% secondary/ workover and 25% tertiary. The result, however, is 

to give 1.0192% of all unit production to Premier's Tract 6 despite the fact that Exxon said 

Tract 6 has 7.6% of the unit acreage and 4.16% of the total remaining reserves62. Such a 

participation formula does not allocate unitized hydrocarbons on a fair, reasonable and equitable 

basis. Such a result violates the Statutory Unitization Act. 

The Commission in Finding (20)(f) refused Premier's request that the Commission 

determine "relative value" from the evidence introduced at the hearing and instead has approved 

the Exxon participation formula as "fair" despite the following evidence: 

(a) Reserves are established for the unit by utilizing Exhibit G-19 of the Exxon's 
August 1992 Technical Report (as amended by G-24) in which Premier's Tract 
6 is assigned "0" remaining primary recovery, "0" workover reserves, "0" 
waterflood reserves and 1,626.0 MSTBO C02 reserves; and 

(b) Exxon proposes to include a column of 40-acre tracts including four 40-acre 
tracts (Tract 6) operated by Premier within the western boundary of the Avalon 
Unit but does not intend to attempt to recover from those tracts any remaining 
primary oil, any workover oil or any secondary oil by waterflooding.63 

As much as the Commission may have wanted to avoid the difficult task of 

determining relative value, it is no excuse to accept the Exxon participation formula when it is 

based upon an albeit expensive and time consuming but still fatally flawed technical report. Mr. 

" TR-II, Vol-I, Exxon's Exhibit 10. G-19. 
"3 TR-II, Vol-II, p. 138, Exxon's Exhibit 27a 
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Terry Payne, Premier's expert petroleum engineering witness, based upon Exxon's Technical 

Report dated August 1992, concluded64 that: 

1. Exxon failed to use traditional participation parameters including original oil 
in place which were adopted by the Division for use in the Parkway Delaware 
Unit (NMOCD Case 10619). 

2. The Exxon-Yates participation formula was flawed because it assigns 
waterflood percentages based upon numbers assigned to tracts which are not 
adjusted for geological changes. 

3. The Exxon-Yates participation formula was flawed because it failed to allocate 
the total unit waterflood reserves equitably among the tracts: 

Operator Waterflood percent assigned percentage 
Premier 8.29% -0-% 
Exxon 41.09% 59.71% 
Yates 49.63% 40.29% 
MWJ 1.07% -0-% 

(See Premier Exhibit 9 page 4) 

4. The Exxon-Yates participation formula was flawed because it failed to allocate 
the total unit C02 flood reserves equitably among the tracts: 

Operator C02 flood percent assigned percentage 
Premier 5.88% 4.08% 
Exxon 56.49% 60.26% 
Yates 36.01% 35.25% 
MWJ 1.62% 0.42% 

(See Premier Exhibit 9 page 6) 

The Commission attempted to excuse this inequity by arguing that the Exxon 

participation formula is "fair" because Premier will receive income from the start of the unit 

TR-II. Vol-II, p. 366-425, Premier's Exhibit 9. 
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even though Premier's acreage will provide no benefit to the unit until the C02 project. The 

Commission ignored the statutory definition of "fairness".65 

The Commission has allowed Exxon to confiscate Premier's property rights in this oil 

& gas lease when it failed to, "determine relative value, from the evidence introduced at the 

hearing taking into account the separately owned tracts in the unit area, exclusive of physical 

equipment for development of oil and gas by unit operations, and the production allocated to 

each tract shall be the proportion that the relative value of each tract so determined bears to the 

relative value of all tracts in the unit area." (emphasis added). Section 70-7-6.B NMSA 1978. 

The failure of the Commission to comply with the Statutory Unitization Act 

is illustrated by Mr. Terry Payne's comparison66 of the following three options: 

USING THE EXXON GEOLOGIC AND EXXON FORMULA 
the total remaining future production is allocated as follows: 

Operator percent of future 
production 

assigned 
percentage 

Premier 3.30% 
60.63% 
35.74% 
0.34% 

1.02% 
64.79% 
34.07% 
0.12% 

Exxon 
Yates 
MWJ 

(See Premier Exhibit 9 pages 32-35) 

Section 70-2-33(H) NMSA (1978). 
TR-II . Vol-II . p 408-412. Premier's Exhibit 9. pages 32-35. 41. 49. 
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USING THE EXXON GEOLOGY but SUBSTITUTING 
PREMIER'S PROPOSED FORMULA, the total remaining future 
production is allocated as follows: 

Operator 

Premier 
Exxon 
Yates 
MWJ 

percent of future 
production 
3.03% 

60.63% 
35.74% 
0.34% 

assigned percentage 
of future production 

3.42% 
59.28% 
36.20% 
1.09% 

(See Premier Exhibit 9 page 41) 

USING PREMIER'S GEOLOGY and SUBSTITUTING 
PREMIER'S PROPOSED FORMULA, the total remaining future 
production is allocated as follows: 

Operator 

Premier 
Exxon 
Yates 
MWJ 

percent of future 
production 
5.17% 

57.80% 
36.70% 
0.32% 

assigned percentage 
of future production 

4.52% 
58.29% 
36.10% 
1.08% 

(See Premier Exhibit 9 page 49) 

Mr. Terry Payne concluded67 that of the above three options, the Premier geology 
and participation formula is fair because: 

(i) it uses more traditional parameters like those adopted for 
Parkway Delaware Unit while the Exxon proposal does not; 

(ii) it allocates the total unit future oil production equitable among 
the tracts while the Exxon participation formula is flawed because 
it fails to do so. 

TR-II. Vol-II, p. 438-441 



The Commission should have approved the waterflood unit but excluded the Premier 

Tract from the waterflood project because under Exxon's proposal the Premier Tract will make 

no contributing value to the waterflood and should not receive any compensating value. 

Although reviewing courts generally may not substitute its judgment for that of the 

administrative decision maker, it may correct the decision maker's misapplication of law. 

Wolfly v. Real Estate Commission, 100 N.M. 187, 668 P.2d 303 (1981). Such is the case 

with the Commission's decision in Order R-10460-B. 

POINT III: COMMISSION ORDER R-10460-B IS ARBITRARY, 
CAPRICIOUS, FAILED TO PROTECT CORRELATIVE 
RIGHTS AND IS NOT SUPPORTED BY SUBSTANTIAL 
EVIDENCE 

The Commission is required to make findings of ultimate facts which are material to the 

issues and to make sufficient findings to disclose the reasoning of the Commission in reaching 

its ultimate findings with substantial support in the record for such findings. Fasken v. Oil 

Conservation Commission, 87 N.M. 292. 532 P.2d 588 (1975). Continental Oil Co. v. Oil 

Conservation Commission. 70 N.M. 310, 373 P.2d 809 (1962). Likewise, in Viking 

Petroleum v. Oil Conservation Commission 100 N.M. 451, 453, 672 P.2d 280 (1983), the 

New Mexico Supreme Court reiterated its opinions in Continental and Fasken, that 

administrative findings by the Commission should be sufficiently extensive to show the basis of 

the order and that findings must disclose the reasoning of the Commission in reaching its 

conclusions. The task before this Court is to determine if the Commission's decision is 
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reasonable, lawful and based upon substantial evidence in the record as a whole. In particular, 

the Court must conclude that the numbered findings of fact set forth in the Commission's order 

are logical and consistent with the Commission's ultimate ordering paragraphs ("conclusions") 

which must be reasonable and supported by substantial evidence. 

The substantial evidence requirements has changed from a review of the evidence most 

favorable to the agency decision to a review of the evidence in the whole record. Duke City 

Lumber Co. v. New Mexico Envtl. Improvement Bd., 101 N.M. 291, 294, 681 P.2d 717, 720 

(1984). Trujillo v. Employment Sec. Dept., 734 P.2d 245 (N.M. App. 1987). 

The New Mexico Supreme Court in Santa Fe Exploration Company vs. Oil 

Conservation Commission, 114 N.M. 103, 835 P.2d 819 (1992) provided the following 

summary: 

"Substantial evidence is relevant evidence that a reasonable mind would accept 
as sufficient to support a conclusion. Rutter & Wilbanks Corp. v. Oil 
Conservation Commission, 87 N.M. 286, 290, 532 P.2d 582, 586 (1975). In 
determining whether there is substantial evidence to support an administrative 
agency decision, we review the whole record. Duke City Lumber Co. v. New 
Mexico Envtl. Improvement Bd., 101 N.M. 291, 294, 681 P.2d 717, 720 
(1984). In such a review, we view the evidence in a light most favorable to 
upholding the agency determination, but do not completely disregard conflicting 
evidence. National Council, 107 N.M. at 282, 756 P.2d at 562. The agency 
decision will be upheld if we are satisfied that evidence in the record 
demonstrates the reasonableness of the decision. Id. 

Arbitrary and capricious action by an administrative agency consists of a ruling 
or conduct, when viewed in light of the whole record, is unreasonable or does not 
have a rational basis, and "is the result of an unconsidered, wilful and irrational 
choice of conduct and not the result of the "winnowing and sifting" process. 

An abuse of discretion will also be found when the decision is contrary to logic 
and reason." 
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(1) The Commission's ultimate decision is based upon erroneous 
findings of fact set forth in Findings (20) (a) and (20) (c). 
See Point I of Application for Rehearing. 

The Commission failed to understand that Premier's October 1995 test of the FV3 Well 

was not conducted within the disputed 82 feet interval in UCC reservoir. As a result of that 

failure, the Commission's ultimate decision is based upon erroneous findings of fact set forth 

in Findings (20)(a) and (20)(c). 

The first issue in dispute between Premier and Exxon is the geological pick of the base 

of the Upper Cherry Canyon ("UCC") reservoir in the Premier FV3 Well. ' f 

In Finding (20)(c) of Order R-10460-B, the Commission concluded that "the geological 

interpretation of Premier's was a more believable and scientifically sound interpretation." Mr 

Stuart Hanson. Premier's expert geologic consultant, concluded that Exxon's geological 

interpretation mistakenly excluded some 82 feet of net UCC pay from Premier's FV Well by 

picking the base of the UCC reservoir (at 2768 feet instead of at 2852 feet) some 82 feet too 

high. As a result of this mistake, Exxon had failed to properly credit the Premier Well with 

sufficient reservoir thickness68. In addition, Mr. Hanson demonstrated the geologic similarity 

and common depositional environment between Premier'sFV3 Well and Yates' EP7 Well so that 

the FV3 Well should be compared to Yates' EP7 Well and not with Yates' ZG1 Well.69 

Then, the Commission rejected Mr. Hanson's geology and explained that "Unfortunately, 

for Premier, the production results shows the additional potential pay to be uneconomic;" but 

TR-II, Vol II , p 315, lines 14-19. 
TR-II, Vol II , pages 311-346, Premier Exhibits 2. 6. and 7. 
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in Finding (20)(a) of Order R-10460-B, the Commission inconsistently finds that a workover 

attempt in October, 1995 "overlies the disputed 82 feet" and that it "correlatives with 

uneconomic production" from the Yates ZG1 Well. Unfortunately for Primer, the Commission 

forgot that in late September, 1995, ("the October 1995 test") Premier attempted to test for oil 

production in its FV-3 Well in zones other than the UCC reservoir and did not have sufficient 

time to test either the overlying or the disputed 82 foot interval before the test was terminated 

when Exxon disputed Premier's right to operate.70 

Despite this inconsistency, the Commission ultimately discounted the Premier geologic 

interpretation because the Commission mistakenly believed that the October 1995 test was a 

"workover" test of the disputed 82 feet of additional pay in the UCC reservoir. 

The Commission compounds its mistakes of fact by concluding that the Premier FV3 

Well is going to be uneconomic because the disputed 82 feet of pay correlates to the Yates ZG1 

Well to the south which is "uneconomic". The Commission forgot that the Yates ZG1 Well is 

only perforated in the top 3 feet of the "disputed 82 feet interval" and therefore is not relevant 

to how the FV3 Well might have performed had it been properly drilled and cemented by Gulf. 

The Commission has an incorrect understanding of the FV3 Well's history. The work 

conducted in October 1995 does not overlay the dispute 82 feet.71 In October, 1995. Premier 

attempted to test its FV3 Well for oil production in Delaware intervals other than in the 

disputed 82 feet in the lower UCC reservoir in order to support its contention that it had other 

TR-II. Vol. II , p. 291. 297. 
TR-II. Vol II, p. 302, lines 13-18. 
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Delaware pay below Exxon's base of the Upper Brushy Canyon which was not accounted for 

in the Unit participation formula proposed by Exxon.72 

Gulf originally completed the FV3 Well in only three zones: 

Zone #1: 
Location: some 900 feet below the disputed 82 feet interval 

Zone #2: 
Location: some 58 feet above the disputed 82 feet interval 

Zone #3: 
Location: some 269 feet above the disputed 82 feet interval 

In October, 1995, Premier did not add additional perforations nor did it stimulate any 

zone. Premier removed both bridge plugs uncovering both Zones #1 and #2. Zone #2 had no 

pressure while Zone #1 had fluid flow up the casing due to the incomplete testing by Gulf. This 

Zone #1 is the "pay not accounted for in the unit production formula" because it is below 

Exxon's Upper Brushy Canyon base located some 900 feet below the disputed 82 feet interval 

in the UCC reservoir.73 Mr. Terry Payne, a petroleum engineer, testified for Premier that the 

acid treatment log of Zone #2 of the Premier FV-3 Well shows that some of the water produced 

from the well was channeling down from an upper zone and should not be attributed to the UCC 

reservoir.74 When evaluating the treatment of Zone #2, the Cement Bond Log for the Premier 

FV3 Well confirms that the disputed 82 feet interval is protected with cement and along with 

the acid treatment log demonstrates that the disputed 82 feet interval remains "virgin reservoir" 

before and after the October 1995 test. 

7 2 TR-II, Vol I I . p. 291, lines 14-23. 
3 See Rehearing Application, Exhibits 1-A, 1-B and 1-C. 

7 4 TR-II, Premier Exhibit 10. 
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In terms of reservoir thickness, porosity, water saturations and therefore original oil in 

place, waterflood target oil and C02 target oil, Premier's numbered tracts compare favorably 

to the Yates tracts (EP 5,7,8, & WM 5& 6) which Exxon credits with substantial waterflood 

reserves. Yet when Exxon imputes this data into its reservoir simulation program (computer 

model), it chose to increase the water saturation for the Premier FV3 Well from 38% to 60% 

and in doing so made the Premier tracts appear to have less value than comparable Yates' tracts. 

Exxon did this prior to receiving information from Premier concerning the water saturation data 

for Premier's FV3 Well and then when Exxon received the data, it refused to "redo" its report. 

Three of these Yates' wells border the Premier Tract 6 (EP7,5 & WM6). Exxon's report 

shows UCC waterflood target oil for Premier's Tract 6 is 2,320,000 barrels while Yates 

adjoining tracts are credited with 2,680,00 barrels of oil. 

By Exxon mislocating the UCC base, by incorrectly concluding the reservoir is ending 

on Premier's Tract 6, and by exaggerating the water saturation in the Premier FV3 Well, Exxon 

discriminates in its Report against Premier by not giving the same waterflood reserve credits to 

the Premier acreage as it does for the Yates' tracts. 

Because the Commission agreed with but then discounted the net 82 feet disputed interval 

and failed to draw comparisons of the Premier acreage with the Yates acreage, the Commission 

made substantial errors of fact in Findings (20)(a) and (20)(c) which affected its ultimate 

decision in this case. Thus, the Court needs to vacate Order R-10460-B and require the 

Commission to correct its mistakes. 
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(2) Commission prematurely approved a C02 project which is 
speculative and not supported by substantial evidence. 
Point VI of Application for Rehearing 

The Commission has prematurely approved a Tertiary C02 Project. Exxon testified that 

"waterflooding" is the reason for the Unit, while the Tertiary Recovery Project ("C02") had 

only some probability of happening/not happening. 

It is undisputed that Exxon intended to institute a Secondary Recovery Project for 

recovery of oil by waterflooding only an interior portion of the unit which would be surrounded 

by an outer ring of 40-acre tracts which will not contain producing wells nor contain or be offset 

by injection wells. 

Exxon proposed possibly at an undetermined time in the future to convert the Secondary 

Recovery Project to a Tertiary Recovery Project by expanding the original waterflood project 

area by drilling 18 C02 injection wells, 18 new producing wells, and commencing the injection 

of carbon dioxide ("C02") at which point the outer ring tracts (including Tract 6) will contain 

producing and adjacent injection wells. But Exxon proposed to extend the C02 injection in such 

a pattern so as to flood only 25% of Tract 1109 and 50% of the balance of Premier's tracts 

thereby reducing Premier's share of tertiary ("C02 target") oil recovery by a factor of 25% to 

50%. 

It is of particular concern to Premier that Exxon's uses the same reservoir simulation 

model for both the waterflood project and the C02 project which results in "equal value" for 

both projects, yet chose in its participation formula to credit 50 % to waterflood target oil and 

only 25 % to C02 target oil. The Commission criticized Premier for giving equal value to the 
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waterflood and the C02 projects yet overlooked the fact that Exxon's own technical report did 

exactly the same thing. The Commission's approval of the C02 project is premature. Exxon's 

analysis of the C02 potential is based solely on a waterflood model and therefore is speculative 

and has not been the subject of any scientific study to determine its feasibility and therefore any 

forecasted increase in ultimate recovery of tertiary oil from the unit by including the Premier 

Tract 6 is speculative. 

At such time as firm plans are formulated for a tertiary recovery project, then Exxon 

should return to the Commission for either (a) a lease line injection agreement with Premier 

and/or (b) including the Premier acreage in the C02 project. 

(3) There is no substantial evidence to support 
including Premier's Tract 6 in the Waterflood 
Project. See Rehearing Application Point VII. 

Exxon argues that there is no increase in ultimate recovery of secondary oil from the unit 

by including the Premier Tract 6. Exxon argues that Premier "failed to prove additional 

recoverable reserves, leaving only the risky potential of C02 flooding."75 Contrary to its 

arguments, Exxon's own engineer analysis shows that numbered tract 1309 of Premier's Tract 

6 should have been credited with 176,511 barrels of recoverable waterflood reserves. Yet, 

Exxon chose to mislead the Commission by placing all of those waterflood reserves for that tract 

into the C02 reserves. If Premier's acreage had properly been credited with waterflood 

reserves, then Premier had over 7.25% of the remaining recoverable oil. 7 6 

~5 TR-II. Vol-II, p 522. 
"6 TR-II. Vol-I, p. 32. Exxon Exhibit 7, see table attached to Exxon letter dated October 28, 1992 
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Under the Exxon analysis the inclusion of the Premier Tract 6 is not necessary in order 

to effectively carry on the Secondary Recovery Project. Exxon's Secondary Recovery Plan 

provides no means for the recovery of any oil west of the existing Yates' wells. 

Exxon, who operates or owns working interests in all tracts (except Tracts 6, 7, and 8), 

seeks to include the Premier Tract 6 only as a "protection buffer" and contrary to the Statutory 

Unitization Act, assigned no "contributing value" for secondary oil recovery. (See Section 70-7 

4(J) NMSA 1978). 

Since recovery of any such oil is thereby deferred to a tertiary recovery phase for which 

no commitment has been made, the implication that correlative rights would be impaired and thai 

waste would occur if the Premier acreage were deleted from the proposed unit is groundless, 

(4) The Commission's ultimate decision is based upon Findings 
(17) (h), (19) (a) and (20) (b) which are wrong, not supported by 
substantial evidence, are contrary to undisputed testimony and 
adopt arbitrary and capricious reasons to support its rejection 
of Premier's engineering evidence. See Rehearing Point II and 
Point IV. 

Exxon intentionally mischaracterized the testimony of Mr. Terry Payne on behalf of 

Premier to induce the Commission to mistakenly conclude that Premier's claim was based only 

upon oil in place. At the Commission hearing, Mr. Terry Payne, a consulting petroleum 

engineer, presented his compilation of Exxon's oil in place analysis taken from the Exxon 

Technical Report Exhibit 10. His compilations of Exxon's data77 contained a typographical error 

in the caption when it referred to "waterflood target oil in place" and "C02 target oil-m-place" 

"7 TR-II. Vol-II. p. 443, Premier's Exhibit 9. pages 4 and 6. 
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as "target reserves." Despite the fact that he corrected that typographical error on the record, 

Exxon wrongly contended and the Commission incorrectly concluded that Mr. Payne was 

equating waterflood target oil-in-place with incremental recoverable waterflood oil reserves. To 

the contrary, both Mr. Payne testifying for Premier and Mr. Gilbert Beuhler testifying for Exxon 

agreed on the engineering method by which to calculate recoverable reserves based upon 

volumetric calculations of original oil in place and by incorporating recovery factors and sweep 

efficiencies.79 

However, in Findings (17)(h) and (19)(a), the Commission erroneously mis-characterized 

Premier's petroleum engineering testimony when it described his testimony as equating 

waterflood target reserves with waterflood target oil in place and then unfairly dismissed 

Premier's claim because it "excluded recovery efficiency." 

In Finding (19)(g), the Commission finds that Premier's proposed participation formula 

was based upon 50% on original oil in place with the remaining 50% attributed to actual 

recoveries. Then in Finding (20)(b), the Commission finds that Premier's arguments and 

proposed participation formula is limited to oil-in-place calculations. These two findings are 

inconsistence and mutually exclusive. Finding (20)(b) is factually wrong., Premier's arguments 

and proposed participation formula is not "limited to oil-in-place calculations." BOTH Exxon 

and Premier arguments are founded in original oil in place calculations. 

7 8 TR-II. Vol I I , p 443. 
7 9 TR-II. Vol-II, p. 397-398, 402. 406, 443-444. 



The mistakes in Findings (17)(h) and (19)(a) formed the basis for the Commission to 

reach the wrong conclusion in Finding (20)(b) when it incorrectly finds that "Premier's 

arguments and proposed participation formula is limited to oil-in-place calculations. In fact both 

Exxon and Premier's proposed formula are based in part on oil-in place calculation while 

neither is limited only to oil in place calculation. The Commission has made mistakes of fact 

which have affected its ultimate decision in this case. 

(5) Finding (20) (f) is not supported by substantial evidence and 
does not protect correlative rights because Exxon's 
participation formula failed to allocate total waterflood reserves 
so that Premier received its proportionate share 

Exxon's participation formula adopted Finding (20) (f) is not supported by substantial 

evidence and does not protect correlative rights. See Rehearing Application Point I I I . Contrary 

to Finding (20)(f) of Order R-10460-B, Exxon's Unit participation formula does not protect 

correlative rights. The Commission should have remembered that Mr. Payne used Exxon's own 

Technical Report and demonstrated that the Exxon-Yates participation formula is flawed because 

it failed to allocate the total unit waterflood reserves equitably among the tracts80: 

Operator 
Premier 

Waterflood target 
8.29% 

41.09% 
49.63% 
1.07% 

Assigned percentage 
-0-% 

59.71% 
40.29% 
-0-% 

Exxon 
Yates 
MWJ 

(See Premier Exhibit 9 page 4) 

! ' 
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Exxon's proposed 50% flood factors for Tract 681 are arbitrary because they assume that 

the outer ring tract's producing wells will be located in the center of each 40-acre tract when 

in fact those wells could be located 330 feet from the outer boundary and be assigned a 75 % 

flood factor without adversely affecting flood efficiency. 

Premier's Tract 6 can be excluded from the unit without any reduction in ultimate 

recovery if the four lease line C02 flood injection wells are drilled between Premier Tract 6 and 

the Yates' Tracts #3, 3b, 5a.and 5b.82 Furthermore, Premier will have the ability to flood part 

of its lease that is being excluded from the Exxon Avalon (Delaware) Unit. 

CONCLUSION 

The confiscation of Premier's property by the State of New Mexico is permitted in very 

limited circumstances and upon very specific terms and conditions set forth in New Mexico's 

Statutory Unitization Act. Premier's property cannot be confiscate simply because Exxon spent 

a lot of time and money on that effort. It cannot be confiscated by Exxon simply because 

Premier is not yet currently producing oil from the UCC reservoir. The flaws in Exxon's 

technical report where brought to Exxon's attention by both Yates and Premier. Exxon changed 

its formula to accommodate Yates but chose to reject Premier's evidence and argued that it was 

now too late and too expensive to change either the technical report or the formula. 

8 1 TR-II. Vol-I, p. 58. Exxon's Exhibit 10(E-7). 
8 2 TR-II, Vol-II, p. 392-395, Premier's Exhibit 9 pages 9-12. 
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Exxon has admitted that it does not need Premier's tract for the waterflood project. Yet, 

the Commission has authorized Exxon to take Premier's Tract 6 for the waterflood project. 

The Commission's excuse for taking Premier's tract is that the tract is necessary in order 

to maximize the recovery from the Yates' tracts if and when the waterflood project is expanded 

and converted to a C02 recovery project. In doing so Premier has not been adequately 

compensated but has had a portion of its property taken for the benefit of Exxon and Yates. The 

Commission has failed to comply with the Statutory Unitization Act. 

The Commission's order is tainted by the participation of a Commissioner who was 

biased. By that participation, Premier was denied its opportunity to have this matter heard by 

an impartial Commission. 

Premier request's that the Court set aside this Commission decision. 

Respectfully submitted. 

P. O. Box 2265 
Santa Fe, New Mexico 87504 
(505) 982-4285 
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CERTIFICATE OF SERVICE 

I hereby certify that on this S_ day of June, 1997, I have caused to be mailed by first-
class mail a true and correct copy of Petitioner's Brief in Chief to the following counsel of 
record: 

Marilyn S. Hebert, Esq. 
Special Assistant Attorney General 
Oil Conservation Commission 
2040 South Pacheco 
Santa Fe, New Mexico 87505 

James Bruce, Esq. 
P. O. Box 1056 
Santa Fe, New Mexico 87504 

Attorney for Exxon Corporation 

William F. Carr, Esq. 
P. O. Box 2208 
Santa Fe, New Mexico 87504 

Attorney for Yates Petroleum Corporation 
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IN THE SUPREME COURT 
STATE OF NEW MEXICO 

PREMIER OIL & GAS, INC., 

Petitioner, 2 4 : 3 1 1 

vs. No. I SUPREME CO'JR7 OF NEW MEXICO 

OIL CONSERVATION COMMISSION OF 
THE STATE OF NEW MEXICO, 
EXXON CORPORATION AND 
YATES PETROLEUM CORPORATION, 

Respondents. 

DOCKETING STATEMENT 

Petitioner-Premier Oil & Gas, Inc. ("Premier"), pursuant to the provisions 

of Rule 12-208 of the New Mexico Rules of Appellate Procedure, hereby submits 

its Docketing Statement: 

1. STATEMENT OF THE NATURE OF PROCEEDINGS: 

This case is before the Court on Premier's Petition for Review of New 

Mexico Oil Conservation Commission Order No. R-10460-B pursuant to the "Oil 

and Gas Act" Section 70-2-25(B) NMSA (1978). In its Petition, Premier asserts 

that the Commission violated Premier's constitutionally guaranteed due process 

rights and that Order No. R-10460 is contrary to law, is arbitrary, 



capricious, contrary to the Commission's statutory authority and is not supported 

by substantial evidence. Premier asks the Court to declare Order No. R-10460-B 

void, for in entering this order, the Commission violated Premier's rights to 

procedural and substantive due process. 

This Commission order approved an application by Exxon Corporation 

("Exxon") to confiscate Premier's real property rights in a State of New Mexico oil 

& gas lease (collectively "Unit Tract 6") so that it could be included in Exxon's 

Avalon-Delaware Unit Waterflood Project in Eddy County, New Mexico. Yates 

Petroleum Corporation ("Yates"), who voluntarily included its tracts in this unit, 

appeared in support of Exxon. Both Exxon and Yates appeared in this appeal in 

support of the Commission's order. 

This Petition for Review was heard by the District Court for Eddy County, 

New Mexico on January 31, 1997, and the Honorable Jay W. Forbes, District 

Judge, has entered Judgment affirming the Commission's Order. 

2. DATE OF JUDGMENT AND TIMELINESS OF APPEAL: 

Final Judgment was entered by the District Court on March 12, 1997 and 

Appellant, Premier, filed its Notice of Appeal of March 27, 1997. Copies of the 

Judgment and Notice of Appeal are attached hereto as Exhibit "A" and "B" to this 

Docketing Statement. 
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3. STATEMENT OF THE CASE: 

Background: 

Exxon's project is an attempt to recover three main categories of oil: primary 

oil reserves by using existing reservoir energy to produce that oil; secondary and 

workover reserves by adding additional perforations in existing wells and by 

injecting water into the reservoir to recover more oil; and C02 oil reserves by 

injecting a combination of carbon dioxide and water into the reservoir. Exxon 

believed that only a portion of the Delaware formation within the Avalon-Delaware 

Oil Pool was suitable for waterflooding operations. That portion was confined to 

the Upper Cherry Canyon ("UCC") and the Upper Brushy Canyon ("UBC") 

reservoirs. Exxon's reason for forming the Avalon-Delaware Unit was for a 

Secondary Recovery Project ("waterflooding"), while the Tertiary Recovery Project 

("C02") has only some probability of happening. 

Exxon's plan was to attempt to recover more oil from the Exxon and Yates's 

wells in part of this pool by injecting water into an interior portion of the unit 

containing 27 existing producing wells and using 19 injection wells all of which 

would be surrounded by an outer ring of 40-acre tracts 'buffer zone" (including 

Premier's Tract 6 on the western unit boundary) which would not contain producing 

wells nor contain or be offset by water injection wells. 
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Exxon proposed to include Premier's Tract 6 within the western boundary of 

the Avalon-Delaware Unit but did not intend to attempt to recover from Tract 6 

any remaining primary oil, any workover oil or any secondary oil by waterflooding. 

Instead, Exxon and Yates wanted Premier's Tract 6 as a "buffer zone" so that if 

C02 flooding was ever determined to be feasible, then they would use part of 

Premier's Tract 6 for C02 injection wells to improve recovery from the Yates' 

tracts. 

Exxon's final participation formula was supposed to allow each unit tract 

to receive 25 % of its share of primary oil, 50% of its share of secondary/workover 

oil and 25% of its share of C02 oil. Exxon's plan was to determine each tract's 

share ofthe Upper Cherry Canyon ("UCC") and Upper Brushy Canyon ("UBC") 

reservoir in the Avalon-Delaware Oil Pool. 

In July, 1990, Premier purchased a State of New Mexico oil and gas lease 

covering 480 acres in Section 25, T20S, R27E, which already contained three wells, 

including two wells which Exxon proposed to include within its proposed Avalon-

Delaware Unit boundary. On May 21, 1991, Exxon commenced plans to 

consolidate five tracts operated by Exxon, five tracts operated by Yates and one 

tract operated by Premier into this unit. Once Exxon commenced its unitization 

study in 1991, no operator including Exxon, Yates or Premier, drilled any further 

wells pending the outcome of this unitization plan. 
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In November, 1991, after receiving notice from Exxon of possible 

unitization, Premier had postponed its development plans for its lease pending the 

outcome of unitization commenced by Exxon. 

On May 18, 1994, Premier withdrew its tracts from unit consideration and 

did not enter into further negotiations because it disagreed with the geology and the 

proposed unit boundary in the Exxon Technical Report which Exxon refused to 

change. On June 17, 1994, in Premier's absence, all other working interest owners 

agreed to consider excluding Premier's Tract 6 from the unit. 

On May 9, 1995, Exxon filed its application before the New Mexico Oil 

Conservation Division seeking to confiscate Premier's property (Tract 6) for both 

the waterflood project and the C02 project by resorting to statutory unitization, 

pursuant to the "Statutory Unitization Act". 

Premier's contentions before the Commission: 

Premier contended that Exxon's own analysis demonstrated that Premier's 

Tract 6 must be excluded from the unit because under Exxon's analysis: 

(1) there is no increase in ultimate recovery of primary oil from the 
unit by including the Premier Tract 6; 

(2) there is no increase in ultimate recovery of waterflood oil or 
workover oil from the unit by including the Premier Tract 6; 

(3) as owner of all of Section 25, T20S, R27E, Premier was not going 
to receive any "contributing value" for primary, waterflood oil or 
workover oil; 
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(4) that Exxon's proposed unit shape, determination ofthe distribution 
of hydrocarbon pore volume and the primary and secondary 
production estimates was arbitrary and failed to provide "relative 
value" to Tract 6 as required by Section 70-7-4(J) NMSA (1978), as 
amended and, unless corrected by the Commission, Premier's 
correlative rights would be violated; 

(5) that Premier's Tract 6 was included in order to shift the risk of 
being an edge C02 flood tract from Yates to Premier and thereby 
failed to provide any means for the recovery of any oil west of the 
existing Yates' wells; 

(6) since recovery of oil from under Tract 6 is deferred to a C02 
recovery phase for which no commitment had been made, there was 
no merit to Exxon's claim that correlative rights would be impaired 
and that waste would occur if the Premier acreage were deleted from 
the proposed unit; 

(7) since Exxon's proposed C02 project was not supported by 
substantial scientific evidence and had not yet been adequately studied, 
it was premature to approve that project; and 

(8) at such time as firm plans are formulated for a C02 recovery 
project, then the Commission could approve either (a) a lease line 
injection agreement with Premier and/or (b) include the Premier 
acreage in that C02 project. 

In the alternative, Premier argued that if the Commission was to confiscate 

Premier's Tract 6 for the Exxon unit, then in order to comply with the Statutory 

Unitization Act and in order to protect Premier's correlative rights, then it was 

essential for the Commission to correct the following flaws in the Exxon proposal 

which: 
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(a) failed to establish a reasonable unit boundary; 

(b) failed to appropriately distribute hydrocarbon pore volume with 

accurate corresponding reservoir parameters and did not establish the 

appropriate relative value to be attributed to each tract including Tract 

6; 

(c) incorrectly correlated the top and base of the Upper Cherry 
Canyon Reservoir which resulted in Exxon assigning only 55 feet of 
net thickness to this well (instead of 137 feet) which it used to contour 
the various geologic maps and estimates of the ultimate hydrocarbon 
pore volume map to argue that Premier Tract 6 had no remaining 
primary oil potential; 

(d) these mistakes in well log correlations reduced the net UCC 

reservoir for Premier's FV-3 Well; 

(e) it determined that there are 2,320,000 barrels of waterflood target 
oil under Premier's Tract 6 but then arbitrarily eliminated all of that 
incremental oil in Premier's FV3 Well by increasing the water 
saturation to 60 % based upon water production volumes reported by 
Gulf which came from a source other than the UCC reservoir; 

(f) failed to assign "relative value" to certain tracts because decline 
curve analysis concluded that an excessive amount of remaining 
primary oil was credited by Exxon to certain Yates operated tracts; 
and 

(g) failed to submit an appropriate participation formula to allow the 
owners of Tract 6 to recover their proportionate share of the total 
remaining recoverable hydrocarbons underlying the unit. 
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Issues for Commission to resolve: 

The first issue in dispute was the geological pick of the base of the UCC 

reservoir in Premier's FV3 Well. By mis-locating the base of the UCC reservoir 

and deleting some 82 feet of net UCC reservoir from Premier's FV3 Well, Exxon 

reduced the net UCC reservoir thickness credited to Premier's FV3 Well and 

thereby reduced Premier's share of recoverable oil. 

The second issue in dispute was the proposed unit boundary which also stems 

from the "mispick" of the reservoir thickness in Premier's FV3 Well. Exxon 

believed that the UCC reservoir was ending on Premier's Tract 6 and that the 

reservoir did not extend further into Premier's Section 25. Premier's geologic 

model showed the reservoir continuing farther westward beyond Premier's Tract 6 

and therefore was significantly larger than shown by Exxon. 

The third issue in dispute was the amount of water contained in the reservoir 

("water saturation") underlying Premier Tract 6. By exaggerating the amount of 

water contained in the reservoir at the FV3 Well so that it was greater than 60 %, 

Exxon was able to argue that the productive limits of the UCC reservoir "ended" 

at Premier's Tract 6 and that Premier's Tract 6 had no waterflood target oil instead 

of having the 2,950,000 barrels of waterflood target oil originally calculated by 

Exxon. 
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The fourth issue in dispute was Premier's contention that Exxon's Report 

discriminated against Premier by not giving the same primary, workover, waterflood 

or C02 flood reserve credits to the Premier acreage as it did to the Yates' tracts. 

Affect of statutory unitization on Premier: 

On January 18, 1995, Exxon and Yates finally agreed to a revised 

participation formula which resulted in Exxon receiving 64.79% of unit 

production, Yates receiving 34.07% of unit production and Premier receiving 

1.0192% of unit production. 

Premier sought to be credit with 4.52% of all unit production, because its 

Tract 6 had 7.6% of the unit acreage, 6.14% of the original oil in place, 6.19% of 

the C02 reserves and 5.17% of the total remaining reserves as established by 

Premier's petroleum engineering report. 

Exxon conceded that Premier's Tract 6 had 13,730,000 barrels of oil under 

its tract of which 10,070,000, barrels of oil could be targeted for recovery by C02 

flooding. However, in order to minimize the unit's compensation to Premier, 

Exxon chose to construct a pattern for its waterflood injection wells so that none of 

Premier's waterflood oil would be recovered and if C02 flooding ever occurred 

then only 1,626,00 barrels of Premier's oil would be recovered. Exxon's 

calculations finally resulted in crediting Premier with only 1.0192% of unit equity 

despite the fact that Premier's Tract 6 had 7.6% of the unit acreage and 4.16% of 

the total remaining reserves as set forth in Table G-19 of Exxon's Exhibit 10. 
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Disqualification of Commissioner Bailey: 

Mrs. Jami Bailey is one of the members of the New Mexico Oil Conservation 

Commission and also is the Deputy Director to the Commissioner of Public Lands 

responsible for recommending approval or disapproval of the inclusion of State of 

New Mexico oil and gas leases into units including Exxon's Avalon-Delaware Unit. 

On May 5, 1995, Exxon's attorney and certain Exxon and Yates' technical 

witnesses met with Commissioner Jami Bailey in her capacity as a Deputy Director 

to the Commissioner of Public Lands. Exxon presented to Ms. Bailey a summary 

of its case including actual exhibits used later at the Commission hearing and 

requested her approval for including Premier's Tract 6 in the unit along with other 

State of New Mexico oil & gas leases. 

On May 9, 1995, Exxon filed its application before the New Mexico Oil 

Conservation Division. 

On May 15, 1995, Commissioner Bailey approved including Premier's Tract 

6 and the other New Mexico oil & gas leases into Exxon's Avalon-Delaware Unit. 

On June 29 and 30, 1995, the Division held a hearing on Exxon's application 

and on September 18, 1995, entered its order approving Exxon's request to include 

Premier's Tract 6 in both projects. On October 13, 1995, Premier filed an 

application for a DeNovo hearing before the New Mexico Oil Conservation 

Commission ("Commission"). 
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On December 11, 1995, Premier wrote to Commissioner Bailey to express 

its concern that her past involvement prevented her from being an unbiased member 

of the Commission. On December 13, 1995, counsel for the Commissioner of 

Public Lands wrote Premier and admitted that there was a conflict of interest for 

Commissioner Bailey to participate on the Commission at the hearing of this case 

but "excused" it as a legislative problem over which they had no control. Counsel 

promised that the Commissioner of Public Lands would avoid such conflicts in the 

future by not having Commissioner Bailey review and decide this type of case prior 

to hearing. 

On December 14, 1995,the Commission held its hearing in this matter and 

over the objection of Premier, Commissioner Bailey participated as a member of the 

Commission and decided this case against Premier. 

Decision by Commission and District Court: 

On March 12, 1996, the Commission entered Order R-10460-B which 

accepted Premier's geologic interpretation but then "affirmed" the Division's 

decision to include Premier's Tract 6 in the unit and denied all of Premier's 

arguments. On March 20, 1996, Premier filed its Application for Rehearing before 

the Commission which failed to act within the ten (10) day period and was therefore 

deemed denied. On April 12, 1996, Premier timely filed its appeal with the District 

Court. 
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Following a hearing, the District Court entered Final Judgment affirming the 

Commission's Order and the case was timely appeal to the New Mexico Supreme 

Court. 

4. STATEMENT OF ISSUES: 

A. Commissioner Bailey should not have participated in this case: Premier 

was entitled to present its case to a Commission composed of fact finders who had 

not already decided to approve the inclusion of Premiers Tract into Exxon's unit. 

The Commission's order is tainted by the participation of a Commissioner who was 

biased. By that participation, Premier was denied its opportunity to have this matter 

heard by an impartial Commission. Commissioner Bailey chose to participate in 

this Commission case over the objection of Premier. Commissioner Bailey is also 

the Deputy Director of the Oil & Gas Mineral Division for the Commissioner of 

Public Lands. Seven months earlier, she met with Exxon's attorney and certain of 

its witnesses and reviewed Exxon's evidence and thereafter approved Exxon's 

request to include the Premier tract in the unit. Despite her previous review and 

approval of Exxon's request to include Premier's Tract in this unit, Commissioner 

Bailey decided to participate in the Commission's decision of this same issue. 

B. Commission violated the Statutory Unitization Act: The Commission 

avoid its responsibility to determine relative value as defined in the Statutory 

Unitization Act and failed to comply with the Statutory Unitization Act by adopting 

Exxon's participation formula which did not allocate unitized hydrocarbons on a 

fair, reasonable and equitable basis. 
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C. Commission Order R-l 0460-B is arbitrary, capricious failed to protect 

correlative rights and is not supported by substantial evidence because: 

(1) Commission failed to understand that the October 
1995 test of FV3 Well was not conducted within the 
disputed 82 feet interval in Upper Cherry Canyon 
("UCC") reservoir: The Commission's ultimate decision 
is based upon erroneous findings of fact set forth in 
Findings (20)(a) and (20)(c). 

(2) Commission prematurely approved a C02 project 

which is speculative: The Commission's approval of the 

C02 project is premature. 

(3) Premier tract not necessary for waterflood: There is 
no substantial evidence to support including Premier's 
Tract 6 in the Waterflood Project. 

(4) Commission mistakenly thought Premier's claim was 
based only upon oil in place: The Commission's 
ultimate decision is based upon Findings (17) (h) and 
(19) (a) which are wrong and are contrary to undisputed 
testimony. The Commission's ultimate decision is based 
upon Findings (17) (h) and (20)(b) which are wrong and 
are contrary to undisputed testimony. 

(5) Participation formula: Finding (20) (f) is not supported 
by substantial evidence and does not protect correlative 
rights. 
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5. LIST OF AUTHORITIES BELIEVED TO SUPPORT 
THE CONTENTIONS OF APPELLANT: 

A. In order to protect Premier's constitutionally-protected property rights and 

to afford Premier due process of law, the members of the Commission must be 

unbiased and may not have a predisposition regarding the outcome of the case. In 

Santa Fe Exploration Company v. Oil Conservation Commission, 114 N.M. 103 

(1992) the New Mexico Supreme Court applied this standard for administrative 

adjudications to the New Mexico Oil Conservation Commission citing Reid v. New 

Mexico Bd of Examiners of Optometry, 92 N.M. 414, 589 P.2d 189 (1979). Also 

see Jones v. Nuclear Pharmacy Inc. 714 F.2d 322 (10th Cir. 1984), McCoy v. 

N.M. Real Estate Comm'n., 94 N.M. 602, 614 P.2d 14 (1980). 

B. The New Mexico Supreme Court has stated that the Oil Conservation 

Commission "is a creature of statute" whose powers are expressly defined and 

limited by the laws creating it. Continental Oil Co. v. Oil Conservation 

Commission, 70 N.M. 310, 373 P.2d 809 (1962). The New Mexico Oil and Gas 

Act empowers the Commission to prevent waste and protect correlative rights (Sec. 

70-2-2 NMSA (1978), as amended, and also charges it with responsibility for 

administering the Statutory Unitization Act. (Section 70-7-1 through 21 NMSA 

(1978). 

The Commission ignored the statutory definition of "fairness" set forth in 

Section 70-2-33(H) NMSA of the Oil and Gas Act which defines Correlative Rights 

as "...the opportunity afforded, as far as it is practicable to do so, to 
the owners of each property in a pool to produce without waste his 
just and equitable share of the oil or gas or both in the pool, being an 
amount so far as can be practicably determined and so far as can be 
practicably obtained without waste, substantially in the proportion that 
the quantity of recoverable oil or gas or both under the property bears 
to the total recoverable oil or gas or both in the pool and for such 
purpose, to use his just and equitable share ofthe reservoir energy;" 
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The Commission has failed to, "determine relative value, from the evidence 

introduced at the hearing taking into account the separately owned tracts in the unit 

area, exclusive of physical equipment for development of oil and gas by unit 

operations, and the production allocated to each tract shall be the proportion that the 

relative value of each tract so determined bears to the relative value of all tracts in 

the unit area." (emphasis added-See Section 70-7-6(B) NMSA 1978). Section 70-7-

6(B) NMSA of the Statutory Unitization Act states: 

"If the Division determines that the participation formula contained in 
the unitization agreement does not allocate unitized hydrocarbons on 
a fair, reasonable and equitable basis, the Division shall determine 
relative value, from the evidence introduced at the hearing taking into 
account the separately owned tracts in the unit area, exclusive of 
physical equipment for development of oil and gas by unit operations, 
and the production allocated to each tract shall be the proportion that 
the relative value of each tract so determined bears to the relative 
value of all tracts in the unit area.Section 70-7-4 (J) NMSA of the 
Statutory Unitization Act says "relative value" means the value of 
each separately owned tract for oil and gas and its contributing value 
to the unit in relation to like values of other tracts in the unit, taking 
into account acreage, the quantity of oil and gas recoverable 
therefrom, location on structure, its probable productivity of oil and 
gas in the absence of unit operations, the burden of operation to which 
the tract will or is likely to be subjected, or so many of said factors, 
or such other pertinent engineering, geological, operating or pricing 
facts, as may be reasonably susceptible of determination. 

Section 70-7-7 NMSA of the Statutory Unitization Act provides that the 

Division has the authority and obligation to approve or prescribe a plan or unit 

agreement for unit operation which shall include: "C. an allocation to the 
separately owned tracts in the unit area of all the oil and gas that is produced from 
the unit area..." 

C. The Commission is required to make findings of ultimate facts which are 

material to the issues and to make sufficient findings to disclose the reasoning of the 

Commission in reaching its ultimate findings with substantial support in the record 

for such findings. Fasken v. Oil Conservation Commission, 87 N.M. 292, 532 
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P.2d 588 (1975). Continental Oil Co. v. Oil Conservation Commission, 70 N.M. 

310, 373 P.2d 809 (1962). Likewise, in Viking Petroleum v. Oil Conservation 

Commission 100 N.M. 451, 453, 672 P.2d 280 (1983), the New Mexico Supreme 

Court reiterated its opinions in Continental and Fasken, that administrative findings 

by the Commission should be sufficiently extensive to show the basis of the order 

and that findings must disclose the reasoning of the Commission in reaching its 

conclusions. The task before this Court is to determine if the Commission's decision 

is reasonable, lawful and based upon substantial evidence in the record as a whole. 

In particular, the Court must conclude that the numbered findings of fact set forth 

in the Commission's order are logical and consistent with the Commission's ultimate 

ordering paragraphs ("conclusions") which must be reasonable and supported by 

substantial evidence. 

The substantial evidence requirements has changed from a review of the 

evidence most favorable to the agency decision to a review of the evidence in the 

whole record. Duke City Lumber Co. v. New Mexico Envtl. Improvement Bd., 

101 N.M. 291, 294, 681 P.2d 717, 720 (1984). Trujillo v. Employment Sec. 

Dept., 734 P.2d 245 (N.M. App. 1987). 

The New Mexico Supreme Court in Santa Fe Exploration Company vs. Oil 

Conservation Commission, 114 N.M. 103, 835 P.2d 819 (1992) provided the 

following summary: 

"Substantial evidence is relevant evidence that a reasonable mind 
would accept as sufficient to support a conclusion. Rutter & 
Wilbanks Corp. v. Oil Conservation Commission, 87 N.M. 286, 
290, 532 P.2d 582, 586 (1975). In determining whether there is 
substantial evidence to support an administrative agency decision, we 
review the whole record. Duke City Lumber Co. v. New Mexico 
Envtl. Improvement Bd., 101 N.M. 291, 294, 681 P.2d 717, 720 
(1984). In such a review, we view the evidence in a light most 
favorable to upholding the agency determination, but do not 
completely disregard conflicting evidence. National Council, 107 
N.M. at 282, 756 P.2d at 562. The agency decision will be upheld 
if we are satisfied that evidence in the record demonstrates the 
reasonableness of the decision. Id. 

-16-



Arbitrary and capricious action by an administrative agency consists 
of a ruling or conduct, when viewed in light of the whole record, is 
unreasonable or does not have a rational basis, and "is the result of an 
unconsidered, wilful and irrational choice of conduct and not the result 
of the "winnowing and sifting" process. 

An abuse of discretion will also be found when the decision is 
contrary to logic and reason." 

The Commission's ultimate decision in Order No. R-10460-B is based upon 

erroneous findings of fact set forth in Findings (17)(h), (19)(a), (20)(a), (20)(b), 

(20)(c) which are wrong and are contrary to undisputed testimony. 

Findings (20)(a), (20)(c) and Finding (20)(f) are not supported by substantial 

evidence and do not protect corrective rights. Section 70-2-33(H) NMSA (1978): 

correlative rights are measured in terms of recoverable reserves. 

6. RECORDINGS OF PROCEEDINGS: 

Accordingly to the Appellant's best information and belief, the transcript of 

proceedings before the Oil Conservation Commission were transcribed and the 

proceeding before the District Court were recorded. 

7. PRIOR APPEALS: 

None 

8. APPOINTMENT OF APPELLATE COUNSEL: 

Not applicable. 

Respecjfjdly submitted, 

W. Thomas'Kellahin 
KELLAHIN & KELLAHIN 
P. 0. Box 2265 
Santa Fe, New Mexico 87504 
(505) 982-4285 
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I hereby certify that a true and correct copy of the foregoing Docketing 
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Honorable Jay W. Forbes 
District Judge 
P. O. Box 1838 
Carlsbad, New Mexico 88220 

Eleanor Jarnagin, District Court Clerk 
Eddy County Courthouse 
100 N Canal Room 305 
Carlsbad, New Mexico 88220 

Marilyn S. Hebert, Esq. 
Special Assistance Attorney General 
Oil Conservation Division 
2040 South Pacheco 
Santa Fe, New Mexico 87505 

Attorney for the Oil Conservation Commission 

James Bruce, Esq. 
P. O. Box 1056 
Santa Fe, New Mexico 87504 

Attorney for Exxon Corporation 

William F. Carr, Esq. 
P. O. Box 2088 
Santa Fe, New Mexico 87504 

Attorney for Yates Petroleum Corporation 

W. Thonias Kellahin 
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PREMIER OIL & GAS, INC 
Petitioner, 

FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

vs. No. CTV 96-12l-JWE 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO 5 

EXXON CORPORATION AND 
YATES PETROLEUM CORPORATION, 

Respondents. 

NOTICE OF APPEAL 

COMES NOW, PREMIER OIL & GAS, INC. ("Premier"), pursuant to 

Rule 12-201 of New Mexico Rule of Appellate Procedure and files its Notice of 

Appeal to the New Mexico Supreme Court of the District Court "Order Affirming 

Commission Decision" entered herein on March 12. 1997 which is attached hereto 

as Exhibit A. 

W. THOMAS KELLAHIN, Esq. 
KELLAHIN & KELLAHIN 
P. O. Box 2265 
Santa Fe, New Mexico 87504 
(505) 982-4285 

Respectfully submitted. 

Attorney for Premier Oil & Gas, Inc. 

1 



CERTIFICATE OF MAILING 

I hereby certify that a true and correct copy of the foregoing Notice of 
Appeal was mailed to the following thisAj* day of March, 1997. 

Clerk of the Supreme Court 
Supreme Court Building 
P. O. Box 848 
Santa Fe, New Mexico 87504 

Honorable Jay W. Forbes 
District Judge 
P. 0. Box E838 
Carlsbad, New Mexico 88220 

Marilyn S. Hebert, Esq. 
Special Assistance Attorney General 
Oil Conservation Division 
2040 South Pacheco 
Santa Fe, New Mexico 87505 

Attorney for the Oil Conservation Commission 

James Bruce, Esq. 
P. O. Box 1056 
Santa Fe, New Mexico 87504 

Attorney for Exxon Corporation 

William F. Carr, Esq. 
P. O. Box 20843- 2X6? 
Santa Fe, New Mexico 87504 

Attorney for Yates Petroleum Corporation 

Dewetta Sharene Brown 
P. O. Box 1838 
Carlsbad, New Mexico 88220 

Court Monitor 

/ 
/ 
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FIFTH JUDICIAL OIL 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

PREMIER OIL Sc GAS, INC., 

.ICT 

P e t i t i o n e r , 

No. CV 96-121-JWF 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION, and 
YATES PETROLEUM CORPORATION, 

Respondents. 

ORDER AFFIRMING COMMISSION DECISION 

This m a t t e r having come b e f o r e the Court upon the P e t i t i o n f o r 

Review of a D e c i s i o n of the O i l Conservation Commission o f New 

Mexico ("the P e t i t i o n " ) f i l e d h e r e i n by Premier O i l & Gas, I n c . , 

and the Court, h a v i n g reviewed the t r a n s c r i p t of proceedings before 

the O i l Conservation Commission ("the Commission"), the evidence 

taken i n hearings by the Commission, and the b r i e f s o f the p a r t i e s , 

and having heard and considered the o r a l arguments o f the p a r t i e s , 

FINDS THAT the P e t i t i o n i s not w e l l taken and should be 

dismissed. 

IT IS THEREFORE ORDERED THAT the P e t i t i o n i s dismissed w i t h 

p r e j u d i c e and Commission Order Nc. R-1045G-H i s hereby a f f i r m e d . 



Approved by: 

Special A s s i s t a n t A t t o r n e y General 
2040 South Pacheco S t r e e t 
Santa Fe, New Mexico 87505 
(505) 827-7147 

A t t o r n e y f o r the O i l Conservation Commission 

Jartes Bruce I 
Poet O f f i c e Box 1056 
S^nta Fe, New Mexico 87 504 
;05) 982-2043 

:torney f o r Exxon Co r p o r a t i o n 

Campbell, Carr, Berge 
& Sheridan, P.A. 

W i l l i a m F.ICarr 
Post O f f i c e Box 2088 
Santa Fe, New Mexico 
(505) 988-4421 

87504-2088 

Attorneys f o r Yates Petroleum C o r p o r a t i o n 
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Approved as to form: 

Kellahin & Kellajain 

W. Thomas KellarTin 
Post Office Box 2265 
Santa Fe,' New Mexico 
(505) 982-4285 

87504 

Attorneys f o r Premier O i l & Gas, Inc. 
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IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

NOTICE 

CAUSE NO. 24,311 DISTRICT COURT COUNTY/NO. 
Eddy 

(CV-96-121-JWF) 

PREMIER OIL & GASS, INC., 

P e t i t i o n e r - A p p e l l a n t , 

vs. 

OIL CONSERVATION COMMISSION OF 
THE STATE OF NEW MEXICO, EXXON 
CORPORATION and YATES PETROLEUM 
CORPORATION, 

Respondents-Appellees. 

You are hereby n o t i f i e d t h a t the ( E x h i b i t l l a r g e box) was f i l e d i n 

the a b o v e - e n t i t l e d cause on June 5, 1997. 

cc: W. Thomas K e l l a h i n 

M a r i l y n S. Herbert 

James Bruce 

W i l l i a m F. Carr 



IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

NOTICE 

CAUSE NO. 24,311 DISTRICT COURT 
Eddy 

(CV 96-121-JWF) 

PREMIER OIL & GAS, INC., 

P e t i t i o n e r - A p p e l l a n t , 

vs. 

OIL CONSERVATION COMMISSION OF THE 
STATE OF NEW MEXICO, EXXON CORPORATION 
and YATES PETROLEUM CORPORATION, 

Respondents-Appellees. 

You are hereby n o t i f i e d that the cassette tapes and exhibits 

env) were f i l e d i n the above-entitled cause on May 27, 1997. 

c: W. Thomas K e l l a h i n 

M a r i l y n S. Hebert, A s s i s t a n t Attorney General 

James Bruce 

W i l l i a m F. Carr 



IN THE SUPREME COURT OF THE STATE OF NEW MEXICO 

CALENDAR NOTICE 

DISTRICT COURT NO. 

Eddy 
(CR 96-121-JWF) 

PREMIER OIL & GAS, INC., 

P e t i t i o n e r - A p p e l l a n t , 

vs. 

OIL CONSERVATION COMMISSION OF THE 
STATE OF NEW MEXICO. EXXON CORPORATION 
and YATES PETROLEUM CORPORATION, 

Respondents-Appellees. 

CAUSE NO. 24,311 

You are hereby no t i f i e d that the RECORD PROPER was f i l e d i n the 

above e n t i t l e d cause on May 14, 1997, and assigned to the GENERAL 

CALENDAR on May 14, 1997. 

cc: Counsel of Record 
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TO: 
O O C 

FROM: 

PHONE #: 

W , T H O N * ) K C L L A H I N 1 

' K I W MCXICO « O A » 0 OP LEOAl . » r » C l A U X A T i a n 
H C c e a N i z c a « « S « U « T I N T H C A H « A a r 
NATURAL nKBOUr tC fS -O tL AMQ OAS LAW 

A T T O « N « y S A T L A W 

C L . P A T I O S U I I . O I N < » 

1 1 7 N O R T H Q U A O A L U ' C 

P O S T O l f r i C E S O x 2 2 6 9 

SANTA JBU, xstw M B X I C O arsO't-aaOn 

DATE: 
PAGES INCLUDING § 
THIS PAGE; ^ 

T t L t * M O N t I S 0 9 I t I S ' l l l 
T E L E M J I 3 0 « I < s a a - a o - 1 7 

J A I O N K C L L A H I N I B H T I R C O l » 9 ! > May 20, 1997 

VIA FACSIMILE 
(505) 887-7095 

District Court Clerk 
Eddy County Courthouse 
100 N. Canal Room 305 
Carlsbad, NM 88220 

Attn: Joyce Hatfield 

Re: CIV 96-CV-121-JWF 
Premier v. Oil Conservation Commission 

Dear Ms. Hatfield: 

In accordance with our telephone conversation this morning, please 
find enclosed my request for items to be transmitted to the Supreme Court 
as part of the official record of proceedings in the referenced matter. 

Please call me if you have any questions. 

VeryTruly yours, 

<r~y \ r t r A 
W. Thomas Kellahin 

cfx; James Bruce, Esq. 
cfx: William F. Carr, Esq, 
cfx: Lyn Hebert, Esq. 
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FIFTH JUDICIAL DISTRICT 
COUNTY OF EDDY 
STATE OF NEW MEXICO 

PREMIER OIL & GAS, INC., 

Petitioner, 

vs. No. CIV 96-CV-121-JWF 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION AND 
YATES PETROLEUM CORPORATION 

Petitioner hereby requests the Clerk of the District Court to include in the Record 
Proper for submittal to the New Mexico Supreme Court those materials set forth on 
Exhibit "A" attached hereto and in support states that all said items are material and 
relevant to these proceedings. 

Respondents. 

REQUEST FOR INCLUSION OF MATERIAL 
IN THE RECORD PROPER 

Respectfully submitted. 

W. Thomas Kellahin 
P. O. Box 2265 
Santa Fe, New Mexico 87504 
telephone (505) 982-4285 
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EXHIBIT "A" 

(1) Examiner Hearing held on June 29 and 30, 1995: 
Transcript consisting of Volumes Pages 1 through 311. 
Exxon Exhibits 1-42: 

Note: these same exhibits were submitted to the Commission 
and therefore only the Exxon Exhibits submitted to the 
Commission are enclosed. 

Yates Exhibits 1-7: 
Note: these same exhibits were submitted to the Commission 
and therefore only the Yates Exhibits submitted to the 
Commission are enclosed. 

Premier Exhibits 1 through 10: 
Note: the Premier exhibits submitted to the Division are 
different from those submitted to the Commission and 
therefore the Premier Exhibits submitted to the Division are 
enclosed. 

(2) Commission hearing held on December 14, 1995: 
Transcript consisting Volumes One and Two 
numbered Pages 1 through 524. 

Exxon Exhibits 1 through 42. 
Yates Exhibits 1 through 8 
Premier Exhibits A and B and numbered Exhibits 1 through 11. 
Commission Order No. R-l 0460-B (De Novo) dated 

March 12, 1996. 

(3) Application for Rehearing submitted to the Commission on March 20, 1996 by 
Premier Oil & Gas, Inc. 

(4) All Pleadings contained in District Court Case file 96-121-JWF 

(5) Premier's Exhibits presented to the District Court at the hearing of this matter held 
on January 31, 1997, being exhibits duplicated from the record made in this case before 
the Commission. 

(6) copies of the Briefs of all parties. 

(7) the taped judicial proceedings for the hearing held on January 31, 1997. 
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CERTIFICATION QF SERVICE 

I hereby certify that a copy of the foregoing pleading was transmitted by facsimile 
on May 20 1997, to the following: 

Lyn Hebert, Esq. 
Special Assistant Attorney General 
Attorney for Oil Conservation Commission, 
State of New Mexico 
Energy, Minerals and Natural Resources Department 
2040 S. Pacheco St. 
Santa Fe, New Mexico 87505 
fx: 505- 827-8177 

James Bruce, Esq. 
Hinkle Law Firm 
P. O. Box 2068 
Santa Fe, New Mexico 87504 
fx 505-982-8623 
Attorney for Exxon Corporation 

William F. Carr, Esq. 
P. O. Box 2208 
Santa Fe, New Mexico 87504 
fx 505-983-6043 
Attorney for Yates Petroleum Corporation 
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FIFTH JUDICIAL DISTRICT 
COUNTY OF EDDY 
STATE OF NEW MEXICO 

PREMIER OIL AND GAS, INC., 

Petitioner, 

vs. 

OIL CONSERVATION COMMISSION OF 
THE STATE OF NEW MEXICO, EXXON 
CORP. & YATES PETROLEUM CORP., 

Respondents. 

i / i i m 12 PM U--2h 

DISTRICT COURT CLERK, 

CV 96-121-JWF 

CERTIFICATE OF SERVICE 

I , Eleanor Jarnagin, Clerk of the District Court of Eddy County, State of New Mexico, do 

hereby certify that I mailed a copy of the Index for the Transcript of Record Proper on the above-

entitled cause, to the following attorneys on the 12th day of May, 1997. I further certify that I 

have mailed a copy of the Certificate of Service to the Clerk of the Court of Appeals at the time 

of transmittal ofthe Record Proper on the 12th day of May, 1997. 

Ms. Marilyn S. Hebert 
Special Assistant Attorney General 
2040 South Pacheco 
Santa Fe, New Mexico 87505 

Mr. W. Thomas Kellahin 
Attorney at Law 
P.O. Box 22651 
Santa Fe, New Mexico 87504 

Mr. James Bruce 
Attorney at Law 
P.O. Box 1056 
Santa Fe, New Mexico 87504 

Mr. William F. Carr 
Attorney at Law 
P.O. Box 2088 
Santa Fe, New Mexico 87504 

ELEANOR JARNAGIN 
CLERJLQF THE DISTRICT COURT 

Clerk / / 
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