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.TMENT 

OIL CONSERVATION DIVISION 
2040 S o u t h P a c h e c o S t ree t 
S s n t a Fe , New M e x i c o 87505 
(505) 827-7131 

July 2, 1997 

The Honorable Jay W. Forbes 
District Judge - Division I 
Fifth Judicial District 
Post Office Box 1838 
Carlsbad, New Mexico 88220 

Re: Bass Enterprises Production Co. v. Oil Conservation Commission et al. 
No. CV 97-179 JWF 

Dear Judge Forbes: 

Enclosed please find the original and copy of a proposed Order of Dismissal that has been 
approved by all counsel of record in the above-referenced case. I f the order is acceptable, would 
you please have it entered and a conformed copy returned to me in the enclosed envelope? I 
shall provide Mr. Carr and Mr. Carroll with conformed copies upon receipt. 

Thank you for your attention to this matter. 

Marilyn S. Hebert 

xc: William F- Carr (w/o enc.) 
Ernest L. Carroll " " 



FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF EDDY 
STATE OF NEW MEXICO 

BASS ENTERPRISES PRODUCTION CO. 

Petitioner, 

v. No. CV 97-179 JWF 

OIL CONSERVATION COMMISSION OF 
THE ENERGY, MINERALS AND NATURAL 
RESOURCES OF THE STATE OF NEW MEXICO, 
ENRON OIL AND GAS COMPANY, and 
SHELL WESTERN E & P , 

Respondents. 

ORDER OF DISMISSAL 

This matter came before the Court for hearing on June 5, 1997, on Respondents Enron 

and Shell's Motion to Lift Stay and Respondent Oil Conservation Commission's (Commission) 

Motion to Dismiss. All parties were represented by counsel. 

The Court having considered the pleadings and arguments finds that the Petitioner has 

failed to exhaust its administrative remedies as provided by statute, Sections 70-2-13 and 70-2-

25 NMSA 1978, and therefore the Court lacks subject matter jurisdiction over this matter. 



] 

Wherefore, the Court hereby grants the Respondent Commission's Motion to Dismiss 

pursuant to Rule 1-012(B)(1) of the Rules of Civil Procedure. 

William F. (fair 
Paul R. Owen 
Attorneys for Enron Oil & Gas Co. and 
Shell Western E & P 

T e l e p h o n i c a l l y Approved 7/1/97 

Ernest L. Carroll 
Attorney for Bass Enterprises Production Co. 

DISTRICT COURT JUDGE 

Approved: 

Marilyn S. Hebert 
Special Assistant Attorney General 
Attorney for the Commission 
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M I C H A E L B . C A M P B E L L J E F F E R S O N P L A C E 

W I L L I A M F C A R R 
S U I T E - M O N O R T H G U A D A L U P E 

B R A D F O R D C . B E R G E 
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O F C O U N S E L 

July 2, 1997 

VIA HAND DELIVERY 

Marilyn S. Hebert, Esq. 
New Mexico Energy, Minerals 

& Natural Resources Department 
Oil Conservation Division 
2040 South Pacheco Street 
Santa Fe, New Mexico 87505 

Re: Bass Enterprises Production Co. v. Oil Conservation Commission et. al. 
Fifth Judicial District Court No. CV-97-179-JWF 

Dear Ms. Hebert: 

Thank you for preparing the Order of Dismissal in the above-captioned case. After review 
and approval from our clients, we faxed it down to the Losee firm. They indicated their 
telephonic approval yesterday. 

I have enclosed the signed original of the Order with the Losee Firm's telephonic approval 
indicated. Because you prepared the Order, I thought it should be filed by your office. I look 
forward to receiving conformed copies. 

I f you have any questions, please call. 

Very truly yours, 

Paul R. Owen 
PRO/edr 
Enclosure 



CAMPBELL, CARR, BERGE 
8 SHERIDAN, P.A. 

L A W Y E R S 

M I C H A E L B C A M P B E L L J E F F E R S O N P L A C E 

W I L L I A M F C A R R 
S U I T E I - ( I O N O R T H G U A D A L U P E 

B R A D F O R D C . B E R G E 

M A R K F S H E R I D A N P O S T O F F I C E B O X 2 2 0 S 

M I C H A E L H . F E L D E W E R T SANTA FE, NEW MEXICO 87504-2208 
A N T H O N Y F M E D E I R O S 

T E L E P H O N E : ( S 0 5 ) 9 6 8 - 4 4 2 
P A U L R. O W E N 

F A C S I M I L E : ( 5 0 5 ) 9 8 3 - 6 0 4 3 

J A C K M . C A M P B E L L E - M A I L : ccbspa@ix.netcom.com 
O F C O U N S E L 

June 30, 1997 

VIA FACSIMILE 

Ernest L. Carroll, Esq. 
Losee, Carson, Haas & Carroll, P.A. 
Post Office Box 1720 
Artesia, New Mexico 88211-1720 

Re : Bass Enterprises Production Co. v. Oil Conservation Commission, Enron 
Oil and Gas Company, and Shell Western E&P, 
Fifth Judicial District Court No. CV 97-179-JWF 

Dear Mr. Carroll: 

Pursuant to the Court's ruling on June 5, 1997, Lyn Hebert has prepared and we have 
concurred to the attached Order. Please call my office to indicate whether you approve of 
the form of the Order. 

I f you do not concur in the form of the Order, please let us know as soon as possible so that 
we may schedule a presentment hearing. 

PRO/edr 
Attachment 
cc: Marilyn S. Hebert, Esq. 

Jeffers Spencer, Esq. 
Patrick J. Tower 
Bob Sykes 

Very truly yours, 

Paul R. Owen 



NEW MEXICO EF 1GY, 
& NATURAL RESOURCES 

; R A L S 

. T M E : 

OIL CONSERVATION DIVISION 
2040 South Pacheco Street 
Santa Fe, New Mexico 67505 
(505) 827-7131 

June 25, 1997 

Paul R. Owen 
Campbell, Carr, Berge & Sheridan, P.A. 
Post Office Box 2208 
Santa Fe, New Mexico 87504-2208 

Re: Bass Enterprises Production Co. v. Oil Conservation Commission et al. 
No. CV - 97-179 JWF 

Dear Paul: 

Enclosed please find the proposed Order of Dismissal. I have made one change: I added the 
phrase, "as to form" above the signature line for Mr. Carroll. Other than that, it is the same 
document I faxed to you on the 24th. 

After you approve the order, will you please send it on to Mr. Carroll for his review and 
signature? He could either file it with the court and send conformed copies to us, or he can 
return it to me for filing. 

Thank you for your assistance. 

Marilyn S. Hebert 



CAMPBELL, CARR, BERGE 
8 SHERIDAN, P.A. 

L A W Y E R S 

M I C H A E L B . C A M P B E L L 

W I L L I A M F C A R R 

B R A D F O R D C . B E R G E 

M A R K F S H E R I D A N 

M I C H A E L H . F E L D E W E R T 

A N T H O N Y F M E D E I R O S 

P A U L R . O W E N 

J A C K M . C A M P B E L L 

O F C O U N S E L 

June 16, 1997 
(dictated but not read) 

J E F F E R S O N P L A C E 

S U I T E I - I I O N O R T H G U A D A L U P E 

P O S T O F F I C E B O X 2 2 0 S 

SANTA FE, NEW MEXICO 87504-2208 

T E L E P H O N E : ( 5 0 5 ) 9 8 8 - 4 4 2 1 

F A C S I M I L E : 1 5 0 5 1 9 8 3 - 6 0 4 3 

E - M A I L : ccbspa@ix.netoom.com 

HAND DELIVERED 

Marilyn S. Hebert 
Special Assistant Attorney General 
New Mexico Oil Conservation Commission 
2040 South Pacheco Street 
Santa Fe, New Mexico 87505 

J U N 1 6 W87 

) f ' Nervation DMsior 

Re: Bass Enterprises Production Co. v. Oil Conservation Commission of New 
Mexico et al., Fifth Judicial District Court Cause No. 97-179-JWF 

Dear Lyn: 

I tried to reach you on Friday, June 13th, when I realized that both Paul and I had been tied 
up in hearings all week and we had not prepared a draft Order in the above referenced case 
as we had promised. I'm leaving for Alaska and Paul will be at a trial practice seminar all 
week. 

Paul will be back on Monday, June 22nd, and can work with you on a proposed Order at that 
time or, i f you desire, you may proceed without us and represent to the Court that we have 
approved the proposed Order. I do not expect Ernie Carroll to concur in anything proposed 
and again we may have to seek Judge Forbes' assistance in resolving this matter. 

My initial reaction is that the Order should contain the following findings: 

(1) This dispute involves issues of waste and correlative rights which have been 
vested by the Legislature in the Oil Conservation Division and Commission; 

(2) the Division has promulgated procedural rules which provide for hearings on 
applications filed with it; 



Marilyn S. Hebert 
Special Assistant Attorney General 
New Mexico Oil Conservation Commission 
June 16, 1997 
Page 2 

(3) Bass Enterprises Production Co. ("Bass") filed applications with the Division 
seeking Approval of the Expansion of the Atoka Participating Area in the 
James Ranch Unit located in Eddy County, New Mexico; 

(4) no notice of these applications for expansion of the Atoka Participating Area 
in the James Ranch Unit was provided to other parties affected by these 
applications including Enron Oil and Gas Company ("Enron") and Shell 
Western E & P ("Shell"); 

(5) the Oil Conservation Division originally approved the applications of Bass 
without a hearing on February 22, 1996; 

(6) when Enron learned of the applications, it contacted the Division and 
requested that the applications be set for hearing; 

(7) the Oil Conservation Division assigned the Bass applications Case Nos. 11602 
and 11603 and originally set them for hearing in August, 1996; 

(8) the Division stayed the hearing on these applications until the Bureau of Land 
Management completed its review of the proposed Participating Area 
revisions; 

(9) on February 19, 1997, on the Motion of Enron and Shell, the Division 
rescinded its prior approvals and set the Bass applications for hearing before 
a Division Examiner; 

(10) on March 24, 1997, Bass filed an application for hearing de novo before the 
Oil Conservation Commission ("Commission") which was denied on April 4, 
1997; 

(11) by letters dated April 7, 1997 and April 16, 1997 Bass sought reconsideration 
of the Commission decision not to grant a de novo hearing on the February 19, 



Marilyn S. Hebert 
Special Assistant Attorney General 
New Mexico Oil Conservation Commission 
June 16, 1997 
Page 3 

1997 Examiner rulings. 

(12) the Commission did not grant Bass' requests for reconsideration and the 
Division set the Bass applications for hearing on May 5, 1997; 

(13) on April 30th the Division granted Bass' Motion for Continuance of the May 
5, 1997 hearing; 

(14) on May 1, 1997 Bass filed a Petition for Review of the Commission's refusal 
to grant a de novo hearing on the Examiner's Interlocutory procedural ruling; 

(15) on May 2, 1997, in an ex parte proceeding, obtained a Stay of the Division 
Examiner's February 19th rulings in Oil Conservation Division Case Nos. 
11602 and 11603; and 

(16) on May 29, 1997 Enron and Shell filed their Motion to Lift Stay. 

The Conclusions of Law should provide: 

(1) The Oil Conservation Division has jurisdiction over the parties and the subject 
matter of this dispute; 

(2) Bass has failed to exhaust its administrative remedies; 

(3) Bass' Petition for Review is premature; 

(4) Bass' Petition for Review is dismissed; 

(5) the May 1, 1997 Stay prevents the Division and Commission from exercising 
their statutory jurisdiction; and 

(6) the May 1, 1997 Stay of the Oil Conservation Division Examiner's February 
19, 1997 ruling in Oil Conservation Division Case Nos. 11602 and 11603 is 



Marilyn S. Hebert 
Special Assistant Attorney General 
New Mexico Oil Conservation Commission 
June 16, 1997 
Page 4 

hereby dissolved. 

This may be overkill and a simple Order that only includes what I reference as Conclusions 
of Law would be more appropriate. It certainly would draw less of an uproar from Ernie. 

Paul will call you on June 22nd. I f it appears we need more time to finalize this Order, we 
might want to contact the Court about the delay in getting the order to him. 

I hope these thoughts are of some help. Please make any changes you deem appropriate ~ 
or disregard them entirely. 

Very truly yours, 



§ NEW MEXICO _.*IERGY, MINERALS 
f & NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION 
2040 S o u t h Pacheco St reet 
Santa Fe, New Mex ico 87505 
(505) 827-7131 

i 

May 29, 1997 

Ms. Eleanor Jarnagin 
District Court Clerk 
Fifth Judicial District 
Post Office Box 1838 
Carlsbad, New Mexico 88220 

Re: Bass Enterprises Production Co. v. Oil Conservation Commission et al. 
No. CV - 97-179 JWF 

Dear Ms. Jarnagin: 

I am faxing to you at (505) 887-7095 and to Ernest L. Carroll at (505) 746-6316 for filing the 
following: Entry of Appearance, Motion to Dismiss Petition for Review, Memorandum in 
Support of Motion to Dismiss Petition for Review and Notice of Hearing in the above-referenced 
matter. 

I shall also send by mail the originals and copies. Please conform the copies and return to me in 
the envelope provided. 

I am also today by hand delivery providing copies of the Entry of Appearance, Motion to 
Dismiss Petition for Review, Memorandum in Support of Motion to Dismiss Petition for Review 
and Notice of Hearing to William F. Carr. 

Thank you for your assistance. 

cc: Earnest L. Carroll 



i 

J 

Lyn Hebert 

From: 
To: 
Subject: 
Date: 

Lyn Hebert 
Carol Leach 
Enron - Bass Saga 
Wednesday, March 26 , 1997 11:06 

You and Jennifer may want to know the latest developments in this matter: 

2 /19/97 - Mike Stogner, at a preconference hearing, rescinded Roy Johnson's 2/11/96 approval of 
the revision of the participating areas. 

3/24/97 - OCD received Bass's Application for de novo hearing of Mike's oral order. 

3/26/97 - Enron responded stating that Bass's Application is premature. 

I am drafting a letter, as opposed to an order, for Bill's consideration denying the application. OCD Rule 
1220 sets forth the conditions for a de novo hearing. A party has a right to such a hearing " . . . [w]hen any 
order has been entered by the Division pursuant to any hearing held by an Examiner...." Mike's verbal 
rescission is not a Division order; no evidentiary hearing has been held - only a procedural hearing. 
I was surprised that Mike did not continue the status quo until an evidentiary hearing, but that 's not what 
happened. 

Let me know if you think we are on the wrong track here. This ancient (1953 agreement) matter has so 
many twis ts . 

Page 1 



FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF EDDY 
STATE OF NEW MEXICO 

BASS ENTERPRISES PRODUCTION CO. 

Petitioner, 

v. No. CV-97-179JWF 

OIL CONSERVATION COMMISSION OF 
THE ENERGY AND MINERAL DEPARTMENT 
OF THE STATE OF NEW MEXICO, 
ENRON OIL AND GAS COMPANY, and 
SHELL WESTERN E & P , 

Respondents. 

OIL CONSERVATION COMMISSION'S 
MEMORANDUM IN SUPPORT OF 

MOTION TO DISMISS PETITION FOR REVIEW 

The New Mexico Oil Conservation Commission (Commission) asks the Court to dismiss 

the Petition for Review for lack of subject matter jurisdiction pursuant to Rule 1-012(B)(1) of 

the Rules of Civil Procedure for the District Courts. 

The Court lacks subject matter jurisdiction over this case because Bass Enterprises 

Production Co., Petitioner, has failed to exhaust its administrative remedies under the Oil and 

Gas Act (Act), Sections 70-2-1 through 70-2-38 NMSA 1978. The Petitioner has failed to follow 

the administrative process set forth in the Act. In reviewing the Petition for Review it is clear 



that the Petitioner does not even allege that it has pursued these procedures; instead the Petitioner 

is attempting to postpone an evidentiary hearing before a hearing examiner. Until there is such a 

hearing, there can be no Division decision that can be appealed to the Commission; and 

therefore, no Commission decision to appeal to the district court. 

A petitioner must exhaust his administrative remedies prior to seeking relief in district 

court. Associated Petroleum Transp., Ltd. v. Shepard, 53 N.M. 52, 54-55, 201 P.2d 772, 774-

775 (1949). Exhaustion of administrative remedies is a jurisdictional prerequisite to filing suit in 

district court. The district court is without jurisdiction to hear a case i f the petitioner elects not to 

pursue his administrative remedies. Id., see also Luboyeski v. Hill, 117 N.M. 380, 382-383, 872 

P.2d 353, 355 (1994); Grand Lodge of Masons v. Tax & Rev. Dept., 106 N.M. 179, 181, 740 

P.2dll63, 1165 (Ct. App. 1987), cert, denied, 106 N.M. 174, 740 P.2d 1158 (1987). In Grand 

Lodge of Masons, the plaintiffs, four groups of Masons representing all of the Masonic lodges in 

New Mexico, filed a declaratory judgment action seeking to have all Masonic lodges in the state 

declared exempt from taxation on the ground that the properties were used for charitable or 

educational purposes. The court of appeals remanded the case to the district court with 

instructions to dismiss the petition for lack of jurisdiction as the plaintiffs had not exhausted the 

statutorily required adniinistrative procedures for protesting an assessment. 

The statutory scheme of the Oil and Gas Act for administrative hearings and appeals is 

set forth in Sections 70-2-13 and 70-2-25 NMSA 1978. Section 70-2-13 NMSA 1978 allows for 

the appointment of a hearing examiner to conduct hearings or other proceedings before the Oil 

Conservation Division (Division). The hearing examiner is to make reports and 

recommendations to the director of the Division. Section 70-2-13 NMSA 1978 states, in part: 

"...an examiner appointed to hear any particular case shall have the power to regulate all 



proceedings before him and to perform ail acts and take all measures necessary or proper for the 

efficient and orderly conduct of such hearing...." The examiner is to certify a complete record of 

the proceeding together with his report and recommendations to the director. It is then up to the 

director to "...base the decision rendered in any matter or proceeding heard by an examiner upon 

the transcript of testimony and record made by or under the supervision of the examiner...." The 

Division's decision is made by the director, not the hearing examiner. It is the Division's 

decision that is appealable to the Commission. "When any matter or proceeding is referred to an 

examiner and a decision [by the Division] is rendered thereon, any party of record adversely 

affected shall have the right to have the matter heard de novo before the commission upon 

application filed with the division within thirty day from the time any such decision is rendered." 

Section 70-2-13 NMSA 1978. 

When a Division's decision is appealed to the Commission, the Commission hears the 

matter de novo rather than merely reviewing the record of proceedings before the hearing 

examiner. The three-member Commission holds a public hearing and after deliberation, issues 

its written order or decision at a public meeting. Again, the substantive issues raised by the 

Petitioner in its Petition for Review have never been considered by either the Division director or 

the Commission. 

Section 70-2-25 NMSA 1978 provides for appeal of a Commission decision to the 

district court. This section states, in part: "Such petition [for review] shall state briefly the nature 

of the proceedings before the commission and shall set forth the order or decision of the 

commission complained of and the grounds of invalidity thereof upon which the applicant will 

rely...." The section also provides that "...the transcript of proceedings before the commission, 

including the evidence taken in hearings by the commission, shall be received in evidence by the 



court in whole or in part upon offer by either party...." A review of the Petition reveals 

that there is no transcript of proceedings before the Commission, because there have never been 

any proceedings held before the Commission on this matter. Instead, the Petitioner has attached 

to its Petition the following: an excerpt from a prehearing conference before the Division's 

hearing examiner; and a letter from the chairman of the Commission pointing out that the 

Division had not rendered any decision in the matter and therefore there was nothing, yet, to 

appeal to the Commission. 

As stated in Angel Fire Corp. v. C. S. Cattle Co., 96 N. M. 651, 652, 634 P.2d 202, 203 

(1981): "...[T]he statute here establishes an administrative procedure for taking a case or 

controversy out of the administrative framework into the judicial system for review. Jurisdiciton 

of the matters in dispute does not lie in the court until the statutorily required administrative 

procedures are fully complied with. The courts have no authority to alter the statutory scheme, 

cumbersome as it may be." 

A review of the Petition for Review reveals that neither the Division director nor the 

Commission has had the opportunity to render a decision in this matter. There has been no 

evidentiary hearing before the hearing examiner; such a hearing had been set, but this Court's 

stay prevented the hearing from being held. At this time the Petitioner is attempting to have this 

Court review an oral preliminary determination by a hearing examiner at a prehearing conference 

that has not been considered by either the Division or the Commission. The Petitioner has failed 

to exhaust its administrative remedies under the Act. Consequently, the Court lacks subject 

matter jurisdiction in this case and must dismiss the Petition for Review. 



Respectfully submitted, 

Special Assistant Attorney General 
New Mexico Oil Conservation 

Commission 
2040 South Pacheco 
Santa Fe, New Mexico 87505 
(505) 827-1364 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing New Mexico Oil Conservation 
Commission's Memorandum in Support of Motion to^Msmiss Petition for Review was 
delivered by first-class mail, postage prepaid, this .gff i day of May, 1997, to: 

Ernest L. Carroll 
Post Office Box 1720 
Artesia, New Mexico 88211-1720 

William F. Carr 
Post Office Box 2208 
Santa Fe, New Mexico 87504 ^ 

Marilyn S. Hebert 
Special Assistant Attorney General 
New Mexico Oil Conservation 

Commission 
2040 South Pacheco 
Santa Fe, New Mexico 87505 
(505) 827-1364 
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FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF EDDY 
STATE OF NEW MEXICO 

BASS ENTERPRISES PRODUCTION CO. 

Petitioner, 

v. No. CV - 97-179 JWF 

OIL CONSERVATION COMMISSION OF 
THE ENERGY AND MINERAL DEPARTMENT 
OF THE STATE OF NEW MEXICO, 
ENRON OIL AND GAS COMPANY, and 
SHELL WESTERN E & P 

The New Mexico Oil Conservation Commission (Commission), by and through its 

attorney, Marilyn S. Hebert, special assistant attorney general, pursuant to Rule 1-012(B)(1) of 

the Rules of Civil Procedure for the District Courts, hereby moves this Court to dismiss the 

Petition for Review for lack of subject matter jurisdiction, and in support thereof states: 

1. The Petitioner seeks to have the Court review an oral ruling of a hearing examiner at 

a prehearing conference. 

2. The Oil and Gas Act, Sections 70-2-1 through 70-2-38 NMSA 1978 sets for the 

statutory requirements for having an administrative decision of the Commission reviewed by the 

OIL CONSERVATION COMMISSION'S 
MOTION TO DISMISS PETITION FOR REVIEW 



district court. 

3. Specifically, Section 70-2-13 NMSA provides for an evidentiary hearing before a 

hearing examiner who then makes reports and recommendations to the director of the Oil 

Conservation Division (Division). 

4. The Division director renders the Division's decision based on the transcript of 

testimony and record made by or under the supervision of the hearing examiner. 

5. The Division decision can be appealed to the Commission in a de novo hearing. 

6. Section 70-2-25 NMSA 1978 provides for an appeal from a Commission decision or 

order to the district court. 

7. There has been no evidentiary hearing in this matter; there has been no decision of the 

Division in this matter; there has been no decision of the Commission in this matter. 

8. The Petitioner seeks to circumvent the statutory requirements for this administrative 

appeal by filing a premature Petition for Review with this Court. 

9. The Petitioner has failed to exhaust its administrative remedies. 

10. The district court does not have subject matter jurisdiction over the subject matter of 

the Petition for Review. 

WHEREFORE, the Commission moves for an order of the Court dismissing the Petition 

for Review. 

Marilyn S. Hebert 
Special Assistant Attorney General 
New Mexico Oil Conservation 

Commission 
2040 South Pacheco 
Santa Fe, New Mexico 87505 
(505) 827-1364 



CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing New Mexico Oil Conservation 
Commission's Motion to Dismiss Petition for Review was delivered by first-class mail, 
postage prepaid, this Q ( $ 7day of May, 1997, to: 

Ernest L. Carroll 
Post Office Box 1720 
Artesia, New Mexico 88211-1720 

William F. Carr 
Post Office Box 2208 
Santa Fe, New Mexico 87504 

Marilyr/S. Hebert 
Special Assistant Attorney General 
New Mexico Oil Conservation 

Commission 
2040 South Pacheco 
Santa Fe, New Mexico 87505 
(505) 827-1364 



STATE OF NEW MEXICO 
COUNTY OF EDDY 
IN THE FIFTH JUDICIAL DISTRICT COURT 

BASS ENTERPRISES PRODUCTION CO., 

Petitioner, 
vs. No. CV -97-179 JWF 

OIL CONSERVATION COMMISSION OF 
THE ENERGY AND MINERALS DEPARTMENT 
OF THE STATE OF NEW MEXICO, 
ENRON OIL AND GAS COMPANY, and 
SHELL WESTERN E & P 

Respondents. 

NOTICE OF HEARING 

1. Jury or Non-Jury X 
2. Judge to whom assigned: The Honorable Jay W. Forbes 
3. Disqualified Judges: 
4. Specific matter(s) to be heard: Oil Conservation Commission's Motion to 

Dismiss Petition for Review, Enron and Shell's Motion to Lift Stay, and all 
other pending motions 

5. Estimated total time required for hearing: 2 hours 
6. Date: June 5,1997 at 3:00 pm 
7. Names, addresses and telephone numbers of all counsel entitled to notices: 

Ernest L. Carroll William F. Carr 
Post Office Box 1720 Post Office Box 2208 
Artesia, New Mexico 88211 -1720 Santa Fe, New Mexico 87504 

I hereby certify that I mailed a copy of this request to the foregoing. 

Respeetfully subrrutted, 

imMf^— 
Special Assistant Attorney General 
Energy, Minerals and 
Natural Resources Department 
2040 S. Pacheco 
Santa Fe, NM 87505 
(505) 827-5950 



ENRON 

The OCC approved the Unit Agreement in 1953 

Under former federal law, approval from BLM, OCD and SLO is required for changing 
something. Roy has been routinely approving these as to the pre-1982 cases still under old law. 

On 2/22/96 he approved one that Enron wants to challenge. The BLM's decision has already 
been appealed at several stages & is now pending at a higher level. 

On 3/19/96 Enron filed a written protest w/ OCD of the proposed revisions; Enron claims that 
Bass violated the Unit Agreement by not giving notice. Is there such a notice provision in the 
Unit Agreement? 

on 3/27/96 Enron requested that OCD rescind its approval 

On 4/3/96 Enron requested a hearing before a division examiner. 

On 7/22/96 Enron filed a request for hearing before an examiner as to the appropriateness of the 
Revised PAs. Bill does not want to deal w/ it; duplication etc. Doesn't want a conflicting 
decision with other agencies. 

Hearing was set for 8/22/96, but Bass filed on 8/20/96 a Motion to Stay Proceedings. 
OCD continued the cases pending a decision of the State Director of the BLM. 

(E & B histories disagree on date M to stay was filed) On 9/4/96 Bass filed a Motion to Stay 
Proceedings - this was "provisionally" granted by the OCD, until such time as a decision is 
rendered by the State Director of the BLM. 

11/27/96 Bass filed a Motion to Dismiss Proceedings 

12/3/96 BLM State Director iss'd decision upholding Roswell Dis. Office 

12/12/96 Enron filed its Motion to Rescind Approval, Motion for Setting (to present its 
objections to the Revisions to an impartial fact finder) and Response to M to Dismiss 
Enron is threatening to go to Supremes for a Writ of Superintending Control to make OCD do 
something. 

Rather than having a full-blown hearing before an examiner ( I guess that's where it would be, 
rather than at the OCC already), why couldn't the Director issue a procedural order accepting 
Enron's appeal but staying any evidentiary hearing pending the federal decision? (Apparently 
OCD has already stayed any hearing on Enron's request - but there now has been a decision by 
the State Director of BLM) So OCD could 1) continue stay pending appeal to the federal Board; 
The reason for doing is that the applicant has to get approval from all 3 agencies. What's the 



point of having an evidentiary hearing before the OCD (or OCC) if the feds turn down the 
application? OR 2) rescind the approval and stay Enron's hearing request til decision by feds. 

But what is the basis for "rescinding" the approval? Can any matter that affects more than one 
entity by done administratively? Under Uhden it would seem not. Is the problem here that there 
was no notice given to other parties even tho apparently the agreement between them calls for it? 

What does parties' agrmt call for? Prior to obtaining approval from OCD is one party to 
get approval of others. Is agrmt silent on this? 

How many of these things has OCD approved in the past? 
Has OCD's approval been challenged before? 

Enron will likely go to the Supremes w/ this procedural order, but at least OCD would have a 
defensible argument. I think this would be preferable to the Supremes being irritated that OCD 
was just stalling and doing nothing. 



NEW MEXICO ENERGY, MINERALS 
™ & NATURAL RESOURCES DEPARTMEI 

May 29, 1997 

Ms. Eleanor Jarnagin 
District Court Clerk 
Fifth Judicial District 
Post Office Box 1838 
Carlsbad, New Mexico 88220 , v ™ . K „ ,» 

/ / 
Re: Bass Enterprises Production Co. v. Oil Conservation Commission et al. 

No. CV - 97-179 JWF 

Dear Ms. Jarnagin: 

I am faxing to you at (505) 887-7095 and to Ernest L. Carroll at (505) 746-6316 for filing the 
following: Entry of Appearance, Motion to Dismiss Petition for Review, Memorandum in 
Support of Motion to Dismiss Petition for Review and Notice of Hearing in the above-referenced 
matter. 

I shall also send by mail the originals and copies. Please conform the copies and return to me in 
the envelope provided. 

I am also today by hand delivery providing copies of the Entry of Appearance, Motion to 
Dismiss Petition for Review, Memorandum in Support of Motion to Dismiss Petition for Review 
and Notice of Hearing to William F. Carr. 

Thank you for your assistance. 

Msfrilyn S. Hebert 

cc: Earnest L. Carroll 



FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF EDDY 
STATE OF NEW MEXICO 

BASS ENTERPRISES PRODUCTION CO., 

Petitioner, 

vs. No. CV-97-179JWF 

OIL CONSERVATION COMMISSION OF 
THE ENERGY AND MINERALS DEPARTMENT 
OF THE STATE OF NEW MEXICO, 
ENRON OIL AND GAS COMPANY, and 
SHELL WESTERN E & P , 

Respondents. 

ENTRY OF APPEARANCE 

Comes now Marilyn S. Hebert, special assistant attorney general, and enters her appearance 
on behalf of the New Mexico Oil Conservation Commission, Respondent. 

9* 
Marilyn S. Hebert 
Special Assistant Attorney General 
State of New Mexico 
Energy, Minerals & Natural Resources Department 
2040 S. Pacheco 
Santa Fe, New Mexico 87505 
(505) 827-1364 

CERTIFICATE OF SERVICE 

I hereby certify that a corj^of the foregoing Entry of Appearance was delivered by first-class 
mail, postage prepaid this " day of May, 1997, to: 

Ernest L. Carroll 
Post Office Box 1720 
Artesia, New Mexico 88211 -1720 

William F. Can-
Post Office Box 2208 
Santa Fe, New Mexico 87504 



STATE OF NEW MEXICO 
COUNTY OF EDDY 
IN THE FIFTH JUDICIAL DISTRICT COURT 

BASS ENTERPRISES PRODUCTION CO., 

Petitioner, 
vs. No. CV-97-179 JWF 

OIL CONSERVATION COMMISSION OF 
THE ENERGY AND MINERALS DEPARTMENT 
OF THE STATE OF NEW MEXICO, 
ENRON OIL AND GAS COMPANY, and 
SHELL WESTERN E & P 

Respondents. 

NOTICE OF HEARING 

1. Jury or Non-Jury X 
2. Judge to whom assigned: The Honorable Jay W. Forbes 
3. Disqualified Judges: 
4. Specific matter(s) to be heard: Oil Conservation Commission's Motion to 

Dismiss Petition for Review, Enron and Shell's Motion to Lift Stay, and all 
other pending motions 

5. Estimated total time required for hearing: 2 hours 
6. Date. June 5, 1997 at 3:00 pm 
7. Names, addresses and telephone numbers of all counsel entitled to notices: 

Ernest L. Carroll William F. Carr 
Post Office Box 1720 Post Office Box 2208 
Artesia, New Mexico 88211-1720 Santa Fe, New Mexico 87504 

I hereby certify that I mailed a copy of this request to the foregoing. 

Special Assistant Attorney General 
Energy, Minerals and 
Natural Resources Department 
2040 S. Pacheco 
Santa Fe, NM 87505 
(505) 827-5950 



FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF EDDY 
STATE OF NEW MEXICO 

BASS ENTERPRISES PRODUCTION CO., 

Petitioner, 

vs. 

OIL CONSERVATION COMMISSION OF 
THE ENERGY AND MINERALS DEPARTMENT 
OF THE STATE OF NEW MEXICO, 
ENRON OIL AND GAS COMPANY, and 
SHELL WESTERN E & P , 

Respondents. 

ENTRY OF APPEARANCE 

Comes now Marilyn S. Hebert, special assistant attorney general, and enters her appearance 
on behalf of the New Mexico Oil Conservation Com^nis'sion, Respondent. 

Marilyn S. Hebert 
Special Assistant Attorney General 
State of New Mexico 
Energy, Minerals & Natural Resources Department 
2040 S. Pacheco 
Santa Fe, New Mexico 87505 
(505) 827-1364 

CERTIFICATE OF SERVICE 

I hereby certify that a CQIJY/Of the foregoing Entry of Appearance was delivered by first-class 
mail, postage prepaid this - day of May, 1997, to: 

Ernest L. Carroll 
Post Office Box 1720 
Artesia, New Mexico 88211-1720 

William F. Can-
Post Office Box 2208 
Santa Fe, New Mexico 87504 

Fli-1 H JUL-ICIAL DiS i F.iuT 
XICO STATE OF NE 

COUNTY 

FILED MAY 2 9 

ELEANOR JARNAGIN 
C!erk of the District Court 

No. CV-97-179JWF 



FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF EDDY 
STATE OF NEW MEXICO 

•iFTH JUDICIAL DISTk^ 
STATE OF NEW MEXICO 

COUNTY OF EDDY 

PILED JUL 51997 IN MV 
OFFICE 

ELEANOR JARNAGIN 
C!erK ot the District Court 

BASS ENTERPRISES PRODUCTION CO. 

Petitioner, 

v. No. CV 97-179 JWF 

OIL CONSERVATION COMMISSION OF 
THE ENERGY, MINERALS AND NATURAL 
RESOURCES OF THE STATE OF NEW MEXICO, 
ENRON OIL AND GAS COMPANY, and 
SHELL WESTERN E & P , 

This matter came before the Court for hearing on June 5, 1997, on Respondents Enron 

and Shell's Motion to Lift Stay and Respondent Oil Conservation Commission's (Commission) 

Motion to Dismiss. All parties were represented by counsel. 

The Court having considered the pleadings and arguments finds that the Petitioner has 

failed to exhaust its administrative remedies as provided by statute, Sections 70-2-13 and 70-2-

25 NMSA 1978, and therefore the Court lacks subject matter jurisdiction over this matter. 

Respondents. 

ORDER OF DISMISSAL 



Wherefore, the Court hereby grants the Respondent Commission's Motion to Dismiss 

pursuant to Rule 1-012(B)(1) of the Rules of Civil Procedure. 

Marilyn S. Hebert 
Special Assistant Attorney General 
Attorney for the Commission 

William F. (£arr 
Paul R. Owen 
Attorneys for Enron Oil & Gas Co. and 
Shell Western E & P 

T e l e p h o n i c a l l y Approved 7/1/97 

Ernest L. Carroll 
Attorney for Bass Enterprises Production Co. 

Approved: 



FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF EDDY 
STATE OF NEW MEXICO 

BASS ENTERPRISES PRODUCTION CO. 

Petitioner, 

v. No. CV - 97-179 JWF 

OIL CONSERVATION COMMISSION OF 
THE ENERGY AND MINERAL DEPARTMENT 
OF THE STATE OF NEW MEXICO, 
ENRON OIL AND GAS COMPANY, and 
SHELL WESTERN E & P 

OIL CONSERVATION COMMISSION'S 
MOTION TO DISMISS PETITION FOR REVIEW 

The New Mexico Oil Conservation Commission (Commission), by and through its 

attorney, Marilyn S. Hebert, special assistant attorney general, pursuant to Rule 1-012(B)(1) of 

the Rules of Civil Procedure for the District Courts, hereby moves this Court to dismiss the 

Petition for Review for lack of subject matter jurisdiction, and in support thereof states: 

1. The Petitioner seeks to have the Court review an oral ruling of a hearing examiner at 

a prehearing conference. 

2. The Oil and Gas Act, Sections 70-2-1 through 70-2-38 NMSA 1978 sets for the 

statutory requirements for having an administrative decision of the Commission reviewed by the 



district court. 

3. Specifically, Section 70-2-13 NMSA provides for an evidentiary hearing before a 

hearing examiner who then makes reports and recommendations to the director of the Oil 

Conservation Division (Division). 

4. The Division director renders the Division's decision based on the transcript of 

testimony and record made by or under the supervision of the hearing examiner. 

5. The Division decision can be appealed to the Commission in a de novo hearing. 

6. Section 70-2-25 NMSA 1978 provides for an appeal from a Commission decision or 

order to the district court. 

7. There has been no evidentiary hearing in this matter; there has been no decision of the 

Division in this matter; there has been no decision of the Commission in this matter. 

8. The Petitioner seeks to circumvent the statutory requirements for this administrative 

appeal by filing a premature Petition for Review with this Court. 

9. The Petitioner has failed to exhaust its administrative remedies. 

10. The district court does not have subject matter jurisdiction over the subject matter of 

the Petition for Review. 

WHEREFORE, the Commission moves for an order of the Court dismissing the Petition 

for Review. 

Maril yn S. Hebert 
Special Assistant Attorney General 
New Mexico Oil Conservation 

Commission 
2040 South Pacheco 
Santa Fe, New Mexico 87505 
(505) 827-1364 



CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing New Mexico Oil Conservation 
Commission's Motion to Dismiss Petition for Review was delivered by first-class mail, 

Ernest L. Carroll 
Post Office Box 1720 
Artesia, New Mexico 88211-1720 

William F. Can-
Post Office Box 2208 
Santa Fe, New Mexico 87504 

Special Assistant Attorney General 
New Mexico Oil Conservation 

Commission 
2040 South Pacheco 
Santa Fe, New Mexico 87505 
(505) 827-1364 



FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF EDDY 
STATE OF NEW MEXICO 

BASS ENTERPRISES PRODUCTION CO. 

Petitioner, 

v. No. CV-97-179JWF 

OIL CONSERVATION COMMISSION OF 
THE ENERGY AND MINERAL DEPARTMENT 
OF THE STATE OF NEW MEXICO, 
ENRON OIL AND GAS COMPANY, and 
SHELL WESTERN E & P , 

Respondents. 

OIL CONSERVATION COMMISSION'S 
MEMORANDUM IN SUPPORT OF 

MOTION TO DISMISS PETITION FOR REVIEW 

The New Mexico Oil Conservation Commission (Commission) asks the Court to dismiss 

the Petition for Review for lack of subject matter jurisdiction pursuant to Rule 1-012(B)(1) of 

the Rules of Civil Procedure for the District Courts. 

The Court lacks subject matter jurisdiction over this case because Bass Enterprises 

Production Co., Petitioner, has failed to exhaust its administrative remedies under the Oil and 

Gas Act (Act), Sections 70-2-1 through 70-2-38 NMSA 1978. The Petitioner has failed to follow 

the administrative process set forth in the Act. In reviewing the Petition for Review it is clear 



that the Petitioner does not even allege that it has pursued these procedures; instead the Petitioner 

is attempting to postpone an evidentiary hearing before a hearing examiner. Until there is such a 

hearing, there can be no Division decision that can be appealed to the Commission; and 

therefore, no Commission decision to appeal to the district court. 

A petitioner must exhaust his administrative remedies prior to seeking relief in district 

court. Associated Petroleum Transp., Ltd. v. Shepard, 53 N.M. 52, 54-55, 201 P.2d 772, 774-

775 (1949). Exhaustion of administrative remedies is a jurisdictional prerequisite to filing suit in 

district court. The district court is without jurisdiction to hear a case i f the petitioner elects not to 

pursue his administrative remedies. Id., see also Luboyeski v. Hill, 117 N.M. 380, 382-383, 872 

P.2d 353, 355 (1994); Grand Lodge of Masons v. Tax & Rev. Dept., 106 N.M. 179,181, 740 

P.2d 1163,1165 (Ct. App. 1987), cert, denied, 106 N.M. 174, 740 P.2d 1158 (1987). In Grand 

Lodge of Masons, the plaintiffs, four groups of Masons representing all of the Masonic lodges in 

New Mexico, filed a declaratory judgment action seeking to have all Masonic lodges in the state 

declared exempt from taxation on the ground that the properties were used for charitable or 

educational purposes. The court of appeals remanded the case to the district court with 

instructions to dismiss the petition for lack of jurisdiction as the plaintiffs had not exhausted the 

statutorily required administrative procedures for protesting an assessment. 

The statutory scheme of the Oil and Gas Act for administrative hearings and appeals is 

set forth in Sections 70-2-13 and 70-2-25 NMSA 1978. Section 70-2-13 NMSA 1978 allows for 

the appointment of a hearing examiner to conduct hearings or other proceedings before the Oil 

Conservation Division (Division). The hearing examiner is to make reports and 

recommendations to the director of the Division. Section 70-2-13 NMSA 1978 states, in part: 

"...an examiner appointed to hear any particular case shall have the power to regulate all 



proceedings before him and to perform all acts and take all measures necessary or proper for the 

efficient and orderly conduct of such hearing...." The examiner is to certify a complete record of 

the proceeding together with his report and recommendations to the director. It is then up to the 

director to "...base the decision rendered in any matter or proceeding heard by an examiner upon 

the transcript of testimony and record made by or under the supervision of the examiner...." The 

Division's decision is made by the director, not the hearing examiner. It is the Division's 

decision that is appealable to the Commission. "When any matter or proceeding is referred to an 

examiner and a decision [by the Division] is rendered thereon, any party of record adversely 

affected shall have the right to have the matter heard de novo before the commission upon 

application filed with the division within thirty day from the time any such decision is rendered." 

Section 70-2-13 NMSA 1978. 

When a Division's decision is appealed to the Commission, the Commission hears the 

matter de novo rather than merely reviewing the record of proceedings before the hearing 

examiner. The three-member Commission holds a public hearing and after deliberation, issues 

its written order or decision at a public meeting. Again, the substantive issues raised by the 

Petitioner in its Petition for Review have never been considered by either the Division director or 

the Commission. 

Section 70-2-25 NMSA 1978 provides for appeal of a Commission decision to the 

district court. This section states, in part: "Such petition [for review] shall state briefly the nature 

of the proceedings before the commission and shall set forth the order or decision of the 

commission complained of and the grounds of invalidity thereof upon which the applicant will 

rely...." The section also provides that "...the transcript of proceedings before the commission, 

including the evidence taken in hearings by the commission, shall be received in evidence by the 



court in whole or in part upon offer by either party...." A review of the Petition reveals 

that there is no transcript of proceedings before the Commission, because there have never been 

any proceedings held before the Commission on this matter. Instead, the Petitioner has attached 

to its Petition the following: an excerpt from a prehearing conference before the Division's 

hearing examiner; and a letter from the chairman of the Commission pointing out that the 

Division had not rendered any decision in the matter and therefore there was nothing, yet, to 

appeal to the Commission. 

As stated in Angel Fire Corp. v. C. S. Cattle Co., 96 N. M. 651, 652, 634 P.2d 202, 203 

(1981): "...[T]he statute here establishes an administrative procedure for taking a case or 

controversy out of the administrative framework into the judicial system for review. Jurisdiciton 

of the matters in dispute does not lie in the court until the statutorily required administrative 

procedures are fully complied with. The courts have no authority to alter the statutory scheme, 

cumbersome as it may be." 

A review of the Petition for Review reveals that neither the Division director nor the 

Commission has had the opportunity to render a decision in this matter. There has been no 

evidentiary hearing before the hearing examiner; such a hearing had been set, but this Court's 

stay prevented the hearing from being held. At this time the Petitioner is attempting to have this 

Court review an oral preliminary determination by a hearing examiner at a prehearing conference 

that has not been considered by either the Division or the Commission. The Petitioner has failed 

to exhaust its administrative remedies under the Act. Consequently, the Court lacks subject 

matter jurisdiction in this case and must dismiss the Petition for Review. 



Respectfully submitted, 

Marilyn S. Hebert 
Special Assistant Attorney General 
New Mexico Oil Conservation 

Commission 
2040 South Pacheco 
Santa Fe, New Mexico 87505 
(505) 827-1364 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing New Mexico Oil Conservation 
Commission's Memorandum in Support of Motion tp^ismiss Petition for Review was 
delivered by first-class mail, postage prepaid, this <gffi day of May, 1997, to: 

Ernest L. Carroll 
Post Office Box 1720 
Artesia, New Mexico 88211-1720 

William F. Can-
Post Office Box 2208 
Santa Fe, New Mexico 87504 -

Marilyn §. Hebert 
Special Assistant Attorney General 
New Mexico Oil Conservation 

Commission 
2040 South Pacheco 
Santa Fe, New Mexico 87505 
(505) 827-1364 



STATE OF NEW MEXICO 
COUNTY OF EDDY 
IN THE FIFTH JUDICIAL DISTRICT COURT 

BASS ENTERPRISES PRODUCTION CO., 

Petitioner, 
vs. No. CV -97-179 JWF 

OIL CONSERVATION COMMISSION OF 
THE ENERGY AND MINERALS DEPARTMENT 
OF THE STATE OF NEW MEXICO, 
ENRON OIL AND GAS COMPANY, and 
SHELL WESTERN E & P 

Respondents. 

NOTICE OF HEARING 

1. Jury or Non-Jury X 
2. Judge to whom assigned: The Honorable Jay W. Forbes 
3. Disqualified Judges: 
4. Specific matter(s) to be heard: Oil Conservation Commission's Motion to 

Dismiss Petition for Review, Enron and Shell's Motion to Lift Stay, and all 
other pending motions 

5. Estimated total time required for hearing: 2 hours 
6. Date: June 5,1997 at 3:00 pm 
7. Names, addresses and telephone numbers of all counsel entitled to notices: 

Ernest L. Carroll William F. Carr 
Post Office Box 1720 Post Office Box 2208 
Artesia, New Mexico 88211-1720 Santa Fe, New Mexico 87504 

I hereby certify that I mailed a copy of this request to the foregoing. 

fully submitted, 

ly f f^Het fer f 
Special Assistant Attorney General 
Energy, Minerals and 
Natural Resources Department 
2040 S. Pacheco 
Santa Fe, NM 87505 
(505) 827-5950 



FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF EDDY 
STATE OF NEW MEXICO 

BASS ENTERPRISES PRODUCTION CO., 

Petitioner, 

vs. No. CV-97-179JWF 

OIL CONSERVATION COMMISSION OF 
THE ENERGY AND MINERALS DEPARTMENT 
OF THE STATE OF NEW MEXICO, 
ENRON OIL AND GAS COMPANY, and 
SHELL WESTERN E & P , 

Respondents. 

ENTRY OF APPEARANCE 

Comes now Marilyn S. Hebert, special assistant attorney general, and enters her appearance 
on behalf of the New Mexico Oil Conservation Corrunission, Respondent. 

Marilyn S. Hebert 
Special Assistant Attorney General 
State of New Mexico 
Energy, Minerals & Natural Resources Department 
2040 S. Pacheco 
Santa Fe, New Mexico 87505 
(505) 827-1364 

CERTIFICATE OF SERVICE 

I hereby certify that a coov^of the foregoing Entry of Appearance was delivered by first-class 
mail, postage prepaid this £}Cf " day of May, 1997, to: 

Ernest L. Carroll 
Post Office Box 1720 
Artesia, New Mexico 88211-1720 

William F. Carr 
Post Office Box 2208 
Santa Fe, New Mexico 87504 



FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF EDDY 
STATE OF NEW MEXICO 

BASS ENTERPRISES PRODUCTION CO. 

Petitioner, 

vs. No. CV 97-179-JWF 

OIL CONSERVATION COMMISSION OF 
THE ENERGY AND MINERAL DEPARTMENT 
OF THE STATE OF NEW MEXICO, ENRON OIL 
AND GAS COMPANY, and SHELL WESTERN E & P , 

Respondents. 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of Enron and Shell's Motion to Lift Stay, Memorandum 

in Support of Enron and Shell's Motion to Lift Stay and Request for Expedited Hearing, 

along with a copy of this Certificate of Service, was served, via hand delivery, upon Rand 

Carroll, Esq., Oil Conservation Division New Mexico Department of Energy, Minerals and 

Natural Resources, 2040 South Pacheco Street, Santa Fe, New Mexico 87505, this 27th day 

of May, 1997. 



Respectfully submitted, 

CAMPBELL, CARR, BERGE 
& SHERIDAN, PA. 

William F. Carr / 
Paul R. Owen ^ 
Post Office Box 2208 
Santa Fe, NM 87504-2208 
(505)988-4421 

Attorneys for Enron Oil and Gas Company 
and Shell Western E&P, Inc. 



COPY 
FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF EDDY 
STATE OF NEW MEXICO 

BASS ENTERPRISES PRODUCTION CO. 

Petitioner, 

vs. No. CV97-179-JWF 

OIL CONSERVATION COMMISSION OF 
THE ENERGY AND MINERAL DEPARTMENT 
OF THE STATE OF NEW MEXICO, ENRON OIL 
AND GAS COMPANY, and SHELL WESTERN E & P , 

Respondents. 

ENRON AND SHELL'S MOTION TO LIFT STAY 

Respondents Enron Oil and Gas Company ("Enron"), and Shell Western E & P 

("Shell"), hereby move this Court to lift the Stay entered on May 2, 1997. In support of this 

Motion, Respondents state: 

1. The Order from which Petitioner appeals is an Order of the Commission which 

declines to entertain an appeal from an interlocutory Order of a Hearing Examiner of the Oil 

Conservation Division of the Commission. 

RESPONDENTS' MOTION TO LD7T STAY 
Page 1 



2. The only action which this Court has authority to stay is the Order of the 

Commission which declines to entertain the Petitioner's appeal from an interlocutory Order 

of an Examiner. 

3. The Order stayed by this Court is the interlocutory Order from the Division 

Hearing Examiner, not the subsequent Order from the Commission. As such, the Stay issued 

by this Court is beyond the Court's authority. 

4. The Petitioner has failed to satisfy the criteria for a stay in this Court in its 

exercise of equity jurisdiction. Specifically, the Petitioner has failed to provide evidence that 

it will suffer irreparable injury in the absence of a Stay, has failed to prove that it is likely 

that Petitioner will prevail on the merits of its appeal, and has failed to show that the equities 

in this case merit a stay. 

5. There is no statutory authority for Petitioner's appeal of an interlocutory Order 

of the Oil Conservation Division of the Energy and Minerals Department of the State of New 

Mexico. Because such authority is absent, Petitioner's appeal must be dismissed. 

Therefore, Respondents respectfully request that this Court enter an Order lifting the 

Stay issued on May 2, 1997, dismissing Petitioner's appeal, and remanding this case for 

further proceedings before the Oil Conservation Division. 

RESPONDENTS' MOTION TO LD7T STAY 
Page 2 



Respectfully submitted, 

CAMPBELL, CARR, BERGE 
& SHERIDAN, P. A. 

By: 
WILLIAM F. CARR 
PAUL R. OWEN I 
Post Office Box 2208 
Santa Fe, New Mexico 87504-2208 

ATTORNEYS FOR ENRON OIL & GAS 
COMPANY AND SHELL WESTERN E & P 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of Enron and Shell's Motion to Lift Stay and 

Memorandum in Support of Enron and Shell's Motion to Lift Stay was served, via Federal 

Express, upon Ernest L. Carroll, Esq., Losee, Carson, Haas & Carroll, P.A., 311 West Quay, 

Artesia, NM 88211-1720, this 22nd day of May, 1997. 

Paul R. Owen 

RESPONDENTS' MOTION TO LD7T STAY 
Page 3 



FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF EDDY 
STATE OF NEW MEXICO 

BASS ENTERPRISES PRODUCTION CO. 

Petitioner, 

vs. 

OIL CONSERVATION COMMISSION OF 
THE ENERGY AND MINERAL DEPARTMENT 
OF THE STATE OF NEW MEXICO, ENRON OIL 
AND GAS COMPANY, and SHELL WESTERN E & P , 

Respondents. 

MEMORANDUM IN SUPPORT OF 
ENRON AND SHELL'S MOTION TO LIFT STAY 

Respondents request that the Court lift a Stay that was obtained without notice to 

Respondents, that is beyond the Court's authority to issue, and that is not supported by any 

evidence. This Court should recognize Petitioner's attempt to improperly circumvent its 

administrative remedies, lift the Stay, and remand this matter to the Oil Conservation 

Commission of the Energy and Minerals Department of the State of New Mexico. 

COPY 

No. CV 97-179-JAVF 

MEMORANDUM IN SUPPORT OF RESPONDENTS' MOTION TO LIFT STAY 
Page 1 



The controversy forming the basis of this Action arises out of Petitioner's attempt to 

expand a voluntary Oil and Gas Exploratory Unit comprised of State and Federal lands 

located in Eddy County, New Mexico, without giving notice to other owners whose property 

interests are affected by the proposed expansion. 

On April 13, 1953, the parties' predecessors in interests executed the Unit Agreement 

for the Development and Operation of the James Ranch Unit Area. The parties specifically 

reserved all legal and constitutional rights and defenses.1 On March 17, 1953, the New 

Mexico Oil Conservation Commission approved the formation of the James Ranch Unit and 

found that "the James Ranch Unit Agreement Plan shall be, and hereby is, approved in 

principal as a proper conservation measure . . .." The Commission specifically reserved 

continuing jurisdiction over all operations in the unit area.2 

Bass has been the operator of the James Ranch Unit since its formation. One method 

Article 27 of the Unit Agreement provides that "[n]othing in this agreement contained 
shall be construed as a waiver by any party hereto of the right to assert any legal or constitutional 
right or defense as to the validity or invalidity of any law or the State wherein said unitized lands are 
located, or of the United States, or regulations issued thereunder in any way affecting such party, or as 
a waiver by any such party of any right beyond his or its authority to waive. Unit Agreement for the 
Development and Operation of the James Ranch Unit Area, Eddy County, New Mexico, at 23, Art. 27 
(attached hereto as Exhibit A). 

2 The Order approving the Unit Agreement stated that "[Notwithstanding any of the provisions 
contained in said unit agreement this approval shall not be considered as waiving or relinquishing in any 
manner any right, duties or obligations which are now, or may hereafter, be vested in the New Mexico 
Oil Conservation Commission by law relative to the supervision and control of operations for exploration 
and development of any lands committed to said James Ranch Agreement, or relative to the production 
of oil or gas therefrom." In re James Ranch Unit, New Mexico Oil Conservation Commission Order 
No. R-279 (March 17, 1953). 

MEMORANDUM IN SUPPORT OF RESPONDENTS' MOTION TO LEFT STAY 
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for development of unitized substances, provided by the Agreement, is the creation and 

expansions of "participating areas," or areas within the unit, from which unitized substances 

are proved to be productive in paying quantities. One of the participating areas within the 

James Ranch Unit is the Atoka Participating Area. Except for Bass, Enron is currently the 

only other working interest owner in the Atoka Participating Area. Shell sold its working 

interest to Enron effective October 1, 1992, but due to the retroactive nature of Bass's 

proposed expansions, Shell is an affected party during the time period from December 1, 

1982 until October 1, 1992. 

As operator of the James Ranch Unit, on February 8, 1996, Bass made Application 

for Approval of the Third and Fourth Revisions of the Initial Atoka Participating Area 

(collectively "the Applications"). Bass gave no notice to Enron or to Shell of these proposed 

expansions as required by paragraph 25 of the Unit Agreement thereby denying Enron an 

opportunity to present its evidence before the agency decisions were rendered. In fact, in the 

hearing before the Examiner of the Oil Conservation Division, Bass admitted that it did not 

provide Enron notice of the Applications because it knew that Enron would take issue with 

and oppose the proposed Revisions.3 

3 At the February 19, 1997 hearing, Rand Carroll, attorney to the Oil Conservation 
Division, asked Mr. Frank McCreight, representative of Bass, about the notice of the proposed revisions 
it had provided to Enron as follows: 

MR. CARROLL: Well, were you aware that Enron would object to it if they did receive 
notice? 

MEMORANDUM IN SUPPORT OF RESPONDENTS' MOTION TO LEFT STAY 
Page 3 



On February 22, 1996, based on only the data submitted by Bass, which data 

contradicts the recent testimony of Bass before the Division in another case (Case 11019 de 

novo), the Oil Conservation Division approved Bass's proposed revisions to the Atoka 

Participating Area. Enron first learned of these proposed revisions on March 14, 1996. On 

March 19, 1996, Enron filed a written protest to these proposed revisions with the Oil 

Conservation Division. Enron also wrote the Division on March 27, 1996 and requested that 

it rescind its approval of these expansions of this Participating Area since they were proposed 

in violation of the provisions of the Unit Agreement. On April 3, 1996, Enron requested that 

the Applications be set for hearing before a Division Examiner. 

The Division designated a hearing examiner to conduct a hearing on the Applications 

and they were scheduled for hearing before the Division on August 22, 1996. On August 20, 

1996, Bass filed its Motion to Stay Proceedings and the Division continued these cases 

pending a decision the State Director of the Bureau of Land Management on Enron's 

challenge to the Revisions before that agency. On December 3, 1996, the State Director of 

the Bureau of Land Management entered its Decision upholding the decision of the Roswell 

MR. McCREIGHT: Not necessarily, no. I mean, we were already in a debate about the 
pending formation of a PA in the Atoka, so I knew we were going to be 
at odds, they knew we were going to be at odds. 

MR. CARROLL: But you didn't send them a copy of the applications? 

MR. McCREIGHT: No, because we weren't required to do so. 

See Transcript of February 19, 1997 Oil Conservation Division Examiner Hearing at 65 (attached hereto 
in relevant part as Exhibit B). 

MEMORANDUM IN SUPPORT OF RESPONDENTS' MOTION TO LEFT STAY 
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District Office. The Bureau decision was entered without giving Enron or Shell the 

opportunity to hear Bass's case or the opportunity to cross-examine Bass's technical 

witnesses. 

Based on the revised Atoka Participating Area, Bass made adjustment in the volume 

of Atoka production allocated to Enron since 1982 and on December 9, 1996, wrote to Enron 

demanding data and/or payment for 3,186,274 mcf of natural gas and $339,058.68 in revenue 

for condensate. See letter from Bass to Enron, December 9, 1996, (attached hereto as Exhibit 

C). 

On December 12, 1996, Enron filed with the Division a Memorandum in Support of 

its Motion to Rescind Approval, Motion for Setting, and Response to Bass's Motion to 

Dismiss. On February 19, 1997, the Division held a hearing on Enron's Motion to Rescind 

Approval. The Hearing Officer granted Enron's Motion to Rescind, and attempted to set a 

hearing to determine the merits of the proposed Revisions. See Petition for Review, May 1, 

1997, at 2, Tf 5. 

On March 24, 1997, Bass filed an Application for a de novo hearing before the Oil 

Conservation Commission. By letter dated April 4, 1997, Bass's Application was denied by 

the Chairman of the Commission. By letters dated April 7, 1997, and April 16, 1997, Bass 

requested that the Commission reconsider its denial of Bass's Application for hearing. The 

Commission did not respond to Bass's April 7 and April 16 letters. 
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The Division scheduled a hearing to determine the merits of Bass's Applications for 

Revisions for May 5, 1997. On April 29, 1997, counsel for Bass moved to continue the May 

5, 1997 hearing, representing to the Division that counsel and a lay witness for Bass were 

unable to prepare for the hearing because of personal and medical reasons. Despite Enron 

and Shell's opposition to the continuance, the Division granted the continuance and canceled 

the May 5, 1997 hearing. In an April 30, 1997 telephone conversation with a representative 

of the Division, counsel for Enron and Shell was informed that Bass's requested continuance 

had been granted. The Division Examiner confirmed the granting of the requested 

continuance by letter on May 2, 1997. See letter from Michael Stogner to Ernest L. Carroll 

and William F. Carr, May 2, 1997 (attached hereto as Exhibit D). 

Despite the Division's continuance of the May 5, 1997 hearing, on May 1, 1997, Bass 

filed the Petition for Review in this matter. Thereafter, Bass contacted the Court ex parte, 

and obtained a Stay of the February 19, 1997 interlocutory procedural order of the Division 

Examiner, which order rescinded the Division's previous approval of the proposed 

Revisions. Respondents now request that the Court consider the merits of Bass's request, 

and lift the improvidently-granted Stay. 

ARGUMENT 

The purpose of an equitable stay is to preserve the status quo. Penn v. San Juan 

Hospital, Inc., 528 F.2d 1181,1185 (10th Cir. 1975). The Stay in this case does not preserve 

the status quo. Instead, it stays the effect of an interlocutory procedural order of an Examiner 
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of the Division, and prevents the Division from exercising its statutory jurisdiction. The 

interlocutory procedural order is the mechanism that preserves the status quo by rescinding 

the Division's approval of the proposed revisions. Without the interlocutory procedural 

order, the status quo is affected to the tune of the reallocation between Bass, Enron, and Shell 

of revenues attributable to the past production of 3,186,274 mcf of natural gas and 

$339,058.68 in revenue for condensate, as well as reallocation of undetermined amounts of 

royalties paid to the State of New Mexico and the United States Government based on that 

production. Furthermore, due to the prospective reallocation of gas and condensate to be 

produced under the revised Atoka participating area, an undetermined future value of 

proceeds of production estimated to be several million dollars will be affected by this Court's 

substitution of its judgment for that of the Division. Bass's request for stay in this case meets 

neither the purpose of an equitable stay nor the equitable or statutory standards for issuance 

of such a stay, and this Court must lift the Stay. 

A. THE STAY IS NOT AUTHORIZED BY STATUTE 

Bass's request for a stay in this case is under the auspices of NMSA 1978, Section 70-

2-25 (Repl. Pamp. 1995), which authorizes appeals to the District Courts of any order or 

decision of the Oil Conservation Commission. When that statute is compared to the relief 

requested by Bass in its request for stay, it is clear that this Court is without authority to issue 

the requested stay. 
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Under Section 70-2-25, a party adversely affected by an order or decision of the 

Commission may apply to the Commission for rehearing. If the Commission does not act 

upon the application for rehearing within ten days, the application for rehearing is deemed 

denied. Any party dissatisfied with the disposition of the application for rehearing may 

appeal to the district court. 

This case came before this Court under Section 70-2-25 in the following manner: 

1) On February 8, 1996, Bass filed with the Division its Applications for 
Approval of the Third and Fourth Revisions to the Atoka Participating Area; 

2) On February 22, 1996, the Division approved Bass's proposed Revisions to the 
Atoka Participating Area; 

3) On March 19, 1996, as an interest owner whose correlative rights are affected 
by the Revisions, Enron filed a written protest to the Revisions, and requested 
that the Division rescind its approval of the Revisions; 

4) On February 19, 1997, pursuant to his authority to "regulate all proceedings 
before him and to take all measures necessary or proper for the efficient and 
orderly conduct of such hearing," N.M. Oil Conservation Commission Rule 
1215, the Division Examiner granted Enron's Motion to Rescind Approval, 
and directed that Bass's Applications for approval of the Revisions be set for 
hearing before the Examiner to determine the merits of the proposed 
Revisions; 

5) On March 24, 1997, Bass filed an Application with the Oil Conservation 
Commission, requesting that the Commission hold a de novo hearing on the 
interlocutory procedural order of the Examiner; 

6) By letter dated April 4, 1997, Bass's Application for a de novo hearing was 
denied by the Chairman of the Commission; 

7) By letter dated April 7, 1997, Bass requested that the Commission reconsider 
its denial of Bass's Application for hearing; 
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8) By letter dated April 16, 1997, Bass informed the Commission that Bass 
considered its letter of April 7, 1997, to be an application for rehearing for 
purposes of NMSA 1978, Section 70-2-25(A), and that i f the Commission 
failed to grant a rehearing by April 16, 1997, Bass would consider the 
Commission's action a denial of rehearing, which Bass would appeal to this 
Court under Section 70-2-25(B); 

9) The Commission did not respond to Bass's April 7 and April 16 letters; 

10) On April 29, 1997, Bass requested a continuance of the Division hearing 
which was then scheduled for May 5, 1997; 

11) On April 30, 1997, the Division granted Bass's request for continuance and 
advised the parties to pick another date for a hearing. The Division confirmed 
the continuance with a letter on May 2, 1997 (see Exhibit D); 

12) On May 1, 1997, Bass filed the Petition for Review in the instant case, seeking 
review of the Commission's denial of Bass's Application for a de novo 
hearing; 

13) On May 2, 1997, counsel for Bass contacted this Court ex parte and obtained 
a stay of the interlocutory procedural order from the Division Examiner. 

NMSA 1978, Section 70-2-25(C) authorizes the District Court to issue a stay in an 

appeal from a denial of rehearing by the Oil Conservation Commission. The stay authorized, 

however, is of "operation of the order or decision pending review thereof." The "order or 

decision" being reviewed is the Commission's denial of Bass's Application for a de novo 

hearing. This Court only has authority to stay that Order, not the underlying interlocutory 

procedural Order of the Division Examiner. The interlocutory procedural Order of the 

Division Examiner simply permits all parties the opportunity to present their technical cases 

in a hearing that comports with due process requirements. 
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If the Revisions are ultimately approved by the Division, the percentage of the 

Participating Area in which Enron and Shell own an interest will be vastly diluted, and the 

Bass's interests will be increased. Any Division action on the Revisions therefore affects 

Enron and Shell's correlative rights.4 The Division is a creature of statute and its duty to 

protect correlative rights is conferred on it by the Oil and Gas Act. Continental Oil Co. v. 

Oil Conservation Comm'n, 70 N.M. 310, 323, 373 P.2d 809, 817 (1962). See also NMSA 

1978, § 70-2-33(H) (Duties of Commission (and Division) are to "[P]revent waste . . . and 

protect correlative rights"). This Court may not substitute its judgment for that of the 

Division in the Division's capacity of protecting correlative rights. Continental Oil, 70 N.M. 

at 312, 373 P.2dat819. 

In the February 19,1997 hearing, the Examiner found that he was required to rescind 

approval of the Revisions and hold a hearing on the merits of whether Bass's Applications 

protected correlative rights. Bass has admitted that correlative rights are at the heart of this 

dispute. See Response of Bass to Enron's Motion to Rescind, February 19, 1997, at 2 

4 Correlative rights are defined by New Mexico Statute as: 

the opportunity afforded, so far as it is practicable to do so, to the owner 
of each property in a pool to produce without waste his just and 
equitable share of the oil or gas or both in the pool, being an amount, so 
far as can be practicably determined and so far as can be practicably 
obtained without waste, substantially in the proportion that the quantity 
of recoverable oil or gas or both under the property bears to the total 
recoverable oil or gas or both in the pool, and, for such purpose, to use 
his just and equitable share of the reservoir energy.... 

NMSA 1978, § 70-2-33(H) (Repl. Pamp. 1987). 
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("Enron is partially correct as to the focus of this dispute. It does indeed involve the 

impairment of correlative rights"). The stay in this case substitutes this Court's judgment on 

the issue of correlative rights for that of the Division, and, as such, is an impermissible stay. 

The interlocutory procedural order of the Division Examiner is stayed in this case. 

The only order which this Court has authority to stay is the Commission's denial of Bass's 

Application for de novo hearing. Because the stay was issued without statutory authority, 

and because it substitutes this Court's judgment for that of the Division, it must be lifted. 

B. BASS HAS NOT MADE A SHOWING SUFFICIENT TO WARRANT A STAY 

Bass has requested and obtained a Stay based entirely upon its unsubstantiated 

representation in its Petition for Review, that Bass has had insufficient time to prepare for 

the hearing on the merits of the Application for Revisions. Petition for Review, May 1, 1997, 

at 3,1| 11. At no time has Bass articulated to this Court any reason why the underlying 

Division Examiner's interlocutory procedural order must be stayed. Because Bass has not 

and cannot support its request that the Examiner's interlocutory procedural order be stayed, 

the Stay must be lifted. 

NMSA 1978, Section 70-2-25(C), which authorizes this Court to stay an Order of the 

Commission pending its review by this Court, specifically provides that the Stay must be 

issued "in accordance with the practice of courts exercising equity jurisdiction." New 

Mexico authority is clear that Bass must make specific showings in order to obtain a stay of 

any administrative action. 
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In Tenneco Oil Co. v. New Mexico Water Quality Control Commission, 105 N.M. 

708, 736 P.2d 986 (Ct. App. 1986), the Water Quality Control Commission, by 

administrative order, adopted amendments to its regulations. Navajo Refining Company and 

Tenneco Oil Company appealed from that Order, and sought a stay of enforcement of the 

amendments. Id. at 710, 736 P.2d at 988. In their petition for stay, Navajo and Tenneco 

alleged that they would suffer irreparable injury unless the court stayed enforcement of the 

amendments. 

The Tenneco court noted that there was an absence of statutory standards which 

Navajo and Tenneco were required to meet to justify their request for a stay. In adopting 

standards, the court held that a 4i[g]rant of an application for stay is not a matter of right, it 

is an exercise of judicial discretion, and the propriety of its issuance is dependent upon the 

circumstances of each individual case —" Id. To guide the court's discretion, the Tenneco 

court adopted standards to guide it in determining whether to stay an administrative order. 

The court held that a party seeking such a stay must make four showings: 

(1) a likelihood that applicant will prevail on the merits of the appeal; (2) a 
showing of irreparable harm to applicant unless the stay is granted; (3) 
evidence that no substantial harm will result to other interested persons; and 
(4) a showing that no harm will ensue to the public interest. 

The mere fact that an administrative regulation or order may cause injury or 
inconvenience to applicant is insufficient to warrant suspension of an agency 
regulation by the granting of a stay . . . . An administrative order or regulation 
will not be stayed pending appeal where the applicant has not made the 
showing of each of the factors required to grant the stay. 
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Id. 

In this case, Bass has not made a showing of any of the factors required. The only 

allegation by Bass which pertains to a stay has to do with the inconvenience of having a 

hearing on the merits of the Revisions proposed by Bass. Because Bass has utterly failed to 

carry the burden required to justify a stay, the stay must be lifted. 

Furthermore, Bass cannot carry its burden of showing any of the factors required to 

justify a stay. There is no likelihood that Bass will prevail on the merits of this appeal, Bass 

cannot show that it will suffer irreparable injury, Enron and Shell will suffer substantial harm 

if the stay is left in place, and the public interest will be substantially harmed by the intrusion 

into the procedures of the Oil Conservation Division. 

First, Bass has no likelihood of success on the merits of this appeal. At issue is the 

Oil Conservation Commission's interpretation of its rules of procedure, a matter for which 

this Court should not substitute its judgment. The Order being appealed is the Commission's 

refusal to hold a de novo hearing on Enron's Motion to Rescind Approval of Bass's 

Applications. The underlying subjects of the case before the Division were Bass's 

Applications for approval of the proposed Revisions. On February 22, 1996, the Division 

approved the Revisions based upon Bass's ex parte applications for approval, which were 

made without notice to Enron or Shell. Because the Division's approval had been issued 

without notice to Enron, Enron sought to have the approvals rescinded pending a 

determination of the merits of the proposed revisions. On February 19, 1997, the Division 
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rescinded its approval and set Bass's Applications for hearing. In the hearing ordered by the 

Division Examiner, Enron and Shell will finally have an opportunity to hear Bass's case, 

cross-examine Bass's witnesses, and present their own technical evidence. 

Bass sought to have the Oil Conservation Commission review the Division's 

rescission of its approval. Oil Conservation Division Rule 1220 provides that "[w]hen any 

order has been entered by the Division pursuant to any hearing held by an Examiner, any 

party of record adversely affected by said order shall have the right to have such matter or 

proceeding heard de novo before the Commission . . . ." The Chairman of the Commission 

held that the February 19, 1997 interlocutory procedural order entered by the Division was 

not an order which entitled Bass to an appeal under Rule 1220. See Letter from William J. 

LeMay to James E. Haas and William F. Carr, April 4, 1997 (attached hereto as Exhibit E). 

The Oil Conservation Commission interpreted its rules to mean that Bass was not 

entitled to a de novo hearing until after a Division Examiner held a hearing on the merits of 

Bass's Applications. This interpretation, made by the Commission of its own rules, is 

persuasive upon this Court "and may not be lightly overturned." Tapia v. City of 

Albuquerque, 104 N.M. 117, 121, 717 P.2d 93, 97 (Ct. App. 1986). 

In Tapia, a fireman challenged the City of Albuquerque's promotion of a fellow 

fireman, based upon the City Personnel Board's interpretation of its tie breaking rules and 

regulations governing promotions and seniority. Tapia argued that the method of calculating 
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seniority used by the Board was incorrect, and that the Board's promotions should be 

reversed. 

The Tapia Court held that "an administrative construction given a statute or ordinance 

by an agency charged with its administration is persuasive and will not be lightly 

overturned." Id. Because the interpretation imposed by the Board was not clearly erroneous, 

the Court affirmed the Board. Id 

In this case, the Commission's interpretation of its own rules is not clearly erroneous. 

Rule 1220, which provides for de novo review of Division orders, is contained within a 

regulatory structure which only authorizes de novo review of orders which dispose of the 

merits of the case before the Division. Rule 1219 directs the Division Director to enter a 

Division Order "disposing of the matter or proceeding." Rule 1218 directs the Division 

Examiner to prepare a written report and recommendation following the conclusion of 

hearings before the Examiner. Rule 1215 gives the Examiner the power to regulate all 

proceedings before it. 

The matter which was before the Examiner was Bass's Applications for Approval of 

the Revisions. Exercising his authority to regulate the proceedings before it, the Examiner 

rescinded the approval of the Division which was granted without prior notice to Enron or 

Shell. Thereafter, the Examiner has attempted to set for hearing the matter before him, 

Bass's Applications for Approval. Following hearing, the Examiner will make his 
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recommendations to the Division Director who will then enter the order of the Division. 

Only then will there be an order which will be subject to de novo review by the Commission. 

This case is similar to Sanchez v. Bradbury & Stamm Construction, 109 N.M. 47, 

781 P.2d 319 (Ct. App.), cert, denied, 109 N.M. 54, 781 P.2d 782 (1989). In Sanchez, the 

case before the Workers' Compensation Division hearing officer was Bradbury & Stamm's 

petition to reduce Sanchez's worker's compensation benefits. Sanchez appealed from the 

hearing officer's denial of Sanchez's motion to dismiss Bradbury and Stamm's petition. Id. 

at 48, 781 P.2d at 320. Despite the fact that the hearing officer's decision was not a final 

order which disposed of the merits of the case, Sanchez argued that he was entitled to appeal 

the interlocutory procedural order, because NMSA 1978, Section 52-5-8(B) provides that 

"[a] decision of a hearing officer is reviewable by the court of appeals in the manner for other 

cases and is subject to stay proceedings . . .." The Sanchez court rejected Sanchez's 

argument. The court held that: 

subsection 52-5-8(B) does not provide statutory authority for interlocutory 
appellate review of non-final administrative orders of the division. Under 
Section 3 9-3-4(A), only the district court is authorized to certify a question for 
interlocutory appellate review. We conclude that i f the legislature had 
intended to extend to the Division the authority to certify questions for 
interlocutory appeal it would have specifically so provided. 

Id. at 49,781 P.2d at 321. Even though the subject statute provided that "[a] decision" of the 

hearing officer is subject to appeal, the Court held that the appeal was improper because no 

statute specifically allowed interlocutory appeals. 
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In this case, Bass is appealing the Commission's refusal to hold a de novo hearing on 

an interlocutory' procedural order of a Division Examiner. An interlocutory order is one 

which "'does not finally determine a cause of action but only decides some intervening matter 

pertaining to the cause, and which requires further steps to be taken in order to enable the 

court to adjudicate the cause on its merits." Black's Law Dictionary 815 (6th ed. 1990). See 

also Cooper v. Brownfield, 33 N.M. 464, 269 P.2d 329 (1928) (an interlocutory order is 

defined "[a]s relating to some question of law or practice, and leave something remaining to 

be decided or done by the court entering the order and to proceed further therewith . . . . " ) . 

The Commission has interpreted its own rules to provide that it need not hold a de novo 

hearing on this interlocutory procedural order. No statute or rule specifically allows 

interlocutory appeals. The Commission's interpretation is not clearly erroneous, Bass is not 

likely to prevail on appeal, and the Stay should be lifted. 

Furthermore, as to the remaining standards which Bass must meet to justify a stay, 

Bass has offered absolutely no evidence. Bass will suffer no irreparable harm if the Division 

Examiner's Order is not stayed. The Order stayed is one which requires Bass to proceed 

with the Division and demonstrate the merits of its proposed revisions in a hearing which 

comports with due process. In its original Application for approval of the revisions, Bass 

represented that it had data which supported and justified the proposed selection of the 

revised area. If the data does support the Revisions, then Bass's Application will be 
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approved. Respondents fail to understand why Bass is so afraid to present its data in a public 

hearing. 

Similarly, Bass has offered no evidence that Enron and Shell will not be harmed by 

the stay. In fact, Enron and Shell are substantially harmed. On December 9, 1996, based on 

the Division's approval of the Revisions, Bass wrote to Enron and demanded data and/or 

payment for 3,186,274 mcf of natural gas and $339,058.68 in revenue for condensate. See 

letter from Bass to Enron, December 9, 1996 (attached hereto as Exhibit C). Bass seeks a 

stay of the Examiner's rescission of the Approval. I f the rescission is stayed, then the 

Division's approval is effective pending disposition of this case, and the demand from Bass 

will be reinstated. The purpose of an equitable stay is to preserve the status quo. Penn v. 

San Juan Hospital, Inc., 528 F.2d 1181, 1185 (10th Cir. 1975). The only way to preserve 

the status quo pending final determination of the issues presented in this case is to lift the 

stay. 

Furthermore, correlative rights are unique property rights. Cowling v. Board of Oil, 

Gas and Mining, 830 P.2d 220, 225 (Utah 1991). When the Division affects a party's 

correlative rights, it must ensure that such action complies with its duties to protect that 

party's constitutionally-protected property rights. Uhden v. New Mexico Oil Conservation 

Comm'n, 112 N.M. 528, 530, 817 P.2d 721, 723 (1991). The Division Examiner rescinded 

approval because the Revisions affect Enron's correlative rights, and because Bass applied 

for and obtained approval of the Revisions without providing notice to Enron and Shell. 
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All that the Division Examiner did is to order that Bass present its data in a public 

hearing which comports with the requirements of due process. By seeking a stay of the 

Division Examiner's interlocutory procedural Order, Bass seeks a denial of Enron and 

Shell's due process rights. This Court should not sanction Bass's attempts to deprive Enron 

and Shell of their constitutional rights. 

CONCLUSION 

This dispute began when Bass, without notice to Enron or Shell, applied for approval 

of the Revisions. Having been directed to present the merits of its case to the Division, Bass, 

without notice to Enron, Shell, or the Division, contacted this Court and obtained a Stay of 

an interlocutory procedural order from the Examiner. Bass has not satisfied any, let alone 

all, of the standards required for a Stay in this case. The Division Examiner should be 

allowed to regulate the matters before it, the Commission should be entitled to interpret its 

own rules of procedure, Enron and Shell should be given a hearing that comports with due 

process, and the Stay should be lifted. 
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Respectfully submitted, 

CAMPBELL, CARR, BERGE 
& SHERIDAN, P. A. 

By: 

PAUL R. OWEN 
Post Office Box 2208 
Santa Fe, New Mexico 87504-2208 

ATTORNEYS FOR ENRON OIL & GAS 
COMPANY AND SHELL WESTERN E & P 
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(Form Approved 
January 2,1953) UNIT AGREEMENT 

FOR THE DEVELOPMENT AND OPERATION OF 
THE JAMES RANCH UNIT AREA 

EDDY COUNTY, STATE OF NEW MEXICO 

I-Sec. NO. 

THIS AGREEMENT, entered into a* of th*jL^nJdav of / ? o n l 

1953, by and b«t«Mn tho parties subscribing, ratifying, or consenting 

h«rrto, and heroin referred to aa tho "partita hereto", 

W I T N E S S E T H ] 

WHEREAS, tho parties hereto aro tho owners of working, royalty or 

other oil or gaa intoroats ln tho unit arta subject ta this agrtamont; and 

WHEREAS, tho Act of February 25, 1920, 41 Stat. 437, as anended by 

tho Act of August 8, 1946, 60 Stat. 950, 30 U S £ . Sees. 181 et seq., 

authorizes Federal lessees and their representatives to unite with each 

other, or jointly or separately with others, in collectively adopting 

and operating under a cooperative or unit plan of development or opera

tion of any oil or gas pool, field, or like area, or any part thereof, 

for the purpoae of aoro properly conserving tho natural resources thereof 

whenever determined and certified by tho Secretary of th* Interior to be 

necessary or advisable ln the public interest} aad 

WHEREAS, tho Commission** of Public Undo of tho Stat* of New Mexico 

is authorized by aa Act of tho Legislature (Chap. 88, Laws 1943) ta consent 

ta or approve this agreement on behalf of tho State of Now Mexico, Insofar 

as it covers and Includes lands and mineral interests of tho Stat* of New -

Mexico) and • • • 

WHEREAS, th* Oil Conservation Commission of th* Stat* of New Mexico 

1* authorized by law (Chap. 73, Law* of 1935, as amended by Chap. 193, 

approve this agreement and th* conservation provision* hereof) and 

WHEREAS, th* parti** hereto hold sufficient interests in th* Jams* 

Ranch Unit Area covering' 'the land hereinafter described ta give reasonably 

effective control of operations therein) and 

Uws of 1937, Chap. 166, Law* of 1941, and Chap. 168, Law* of 1949) ta 



ta bt givtn or rtndtrtd to tht partita hereto thall be deemed fully given 

if givtn in writing and personally delivered to the party or sent by post

paid registered mail, addressed to such party or parties at their respective 

addrtsstt tot forth in connection with th* signatures hereto or to th* 

ratification or consent hereof or to tuch other address as any such party" 

may have furnished in writing to party sending the notice, demand or 

statement. 

27. NO WAIVER OF CERTAIN RIGHTS. Nothing in this agreement con-

tained shall be construed as a waiver by arty party hereto of the right to 

assert any legal or constitutional right or defense as to the validity or 

invalidity of any law of th* Stats wherein said unitized lands ar* located, 

or of the United States, or regulations issued thereunder in any way affect

ing such party, or as a waiver by any such party of any right beyond his or 

its authority to waive. 

28. UNAVOIDABLE DELAY. All obligations under this agreement requir

ing the Unit Operator to commence or continue drilling or ta operate on or 

produce unitized substances from any of th* lands covered by this agreement 

shall be suspended while, but only so long a* th* Unit Operator despite th* 

exercise of duo car* and diligence is prevented from complying with such 

obligations, in whole or in part, by strikes, acts of God, Federal, State, 

or municipal lam or agencies, unavoidable accident, uncontrollable delays 

in transportation, inability to obtain necessary materials in open market, 

or other matters beyond th* reasonable control of th* Unit Operator whether̂  

similar ta matters herein enumerated or not. ' 

29. FAIR EMPLOYMENT. Th* Unit Operator shall not discriminate 

against any employe* or applicant for employment because of race, creed, 

color, or national origin, and an identical provision shall be incorporated 

ln all sub-contracta. 

30. LOSS OF TITLE. Ia thee/ent title to any tract of unitized land 

shall fsil and th* true owner cannot be induced ta Join this unit agreement, 

tuch tract thall be automatically regarded as not committed hereto and there 
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of a quandary — 

MR. CARROLL: For BLM purposes? 

MR. McCREIGHT: I guess that's correct. We're a 

l i t t l e b i t at a loss as to how to proceed, though, I guess 

i s what I'm t r y i n g to say. We're bound by the agreement i n 

one respect. 

MR. CARROLL: Well, were you aware that Enron 

would object to i t i f they did receive notice? 

MR. McCREIGHT: Not necessarily, no. I mean, we 

were already in a debate about the pending formation of a 

PA in the Atoka, so I knew we were going to be at odds, 

they knew we were going to be at odds. 

MR. CARROLL: But you didn't send them a copy of 

the applications? 

MR. McCREIGHT: No, because we weren't required 

to do so. The State Director has told us that, so... 

Our intention was to simply follow the rules as 

best we could, and then the State Director's opinion, he 

says that — He says, and I quote, Bass i s not required by 

the unit agreement to notify interested parties in 

f u l f i l l i n g their obligation to revise participating areas. 

I don't know — We don't know what else to do but 

to try to — 

MR. CARROLL: But you're tel l i n g me you were in 

negotiations with Enron regarding this revised 

STEVEN T. BRENNER, CCR 
(505) 989-9317 
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BASS ENTERPRISES PRODUCTION CO 
20T UAIH t r . 

PO«T wOf^TH, TEXAS 7»10a-il»l 

December 9,1996 

CERTIFIED EXPRESS MAIL/ 
Return Receipt Requested 

Enron Oil & Gas Company 
P. O.Box 22 67 
MMand, Texas 79702 

Attention Mr. Patrick Tower 

DEC 1 1 1996 

U N D D E P T 

Re: Atoka Participating Area 
Third & Fourth Revisions 
James Ranch Unit 
Eddy County, New Mexico 

Gentlemen: 

As you are aware, by letter dated August 12, 1996, Bass unformed Enron of the 
approval of the Third & Fourth Revisions to the Atoka Participating Area in the James 
Ranch Unit These revisions to the Atoka PA were subject to a recent BLM State 
Director Review at Enron's request and, as evidenced by the attached opinion issued 
December 3,1996, the BLM State Director affirmed the revisions previously approved 
by the Roswell District Office. As a result of the revisions, an investment aoyustment 
of participating area costs and revenue is now in order. Bass has calculated an 
investment adjustment due from Bass to Enron for participating area expenses and 
capital costs elective with the Third Revision ( September 1, 1992) and the Fourth 
Revision (Jury 1, 1993) and as a result of these calculations Enron is owed from Bass 
$1,939,897.39, as a capital cost adjustment with an additional $199,759.34, as an 
operating expense adjustment. Attached herewith are supporting details evidencing the 
above investment amounts. 

In addition to the foregoing, proceeds from gas and condensate production in 
accordance with the Third & Fourth Revisions to the partidpating areas and their 
respecave effective dates are also subject to adjustment Based on our calculations, a 
cash adjustment is due to Bass from Enron and its predecessors in title for values 
associated with Enron's overproduced gas volumes totalling an estimated 3,186,274 
MCF according to the attached schedule, which was sold by Enron on an in4dnd basis. 
Ihfonnation is necessary regarding the actual sales price attributable to these volumes 
to calculate the monetary value of the revenue adjustment. This information was 



Letter to Enron Oil & Gas 
r>cember9,1996 
Page 2 

previously requested from Enron by Bass' letter of August 12, 1996. Enron is also 
hereby advised mat Bass has been contacted by Minerals Manageanent Service 
demanding as immediate adjustment of royalty in accordance with the Third & Fourth 
Revisions to the Atoka PA Therefore, supporting detail evidencing the actual prices 
received lor the periods in question is also required to avoid penalties and fines and in 
order that royalties can be property computed and repotted to the MMS pursuant to 43 
CFR Sec. 241.51 and 21S.54. Accordingly, we hereby request mat Enron submit to 
Bass me requested gas price information to be followed by a payment representing the 
proceeds attributable to the gas from the Atoka Reservoir now due Bass in accordance 
with the lmrd & Fourth Revisions to the parttdpating area. The amount owed to Bass 
for an arfiustrnent of condensate revenue bis been calculated to total $339,058.6$ which 
is hereby demanded for immediate payment to Bass. 

In light of the pending demands from the Minerals Management Sea-vice and the 
affinnation of the Third & Fourth Revisions to the Atoka PA by the State; Director of 
the BLM, we demand that Enron furnish the requested condensate revenue adjustment 
and gas price reformation within thirty (30) days after receipt of this letter. Upon receipt 
of Enron's payment for the above gas and condensate revenue adjustments, Bass will 
promptly tender a check for the total amount owed to Enron attributable to the capital 
mvestment and operating expense adjustment as outlined hereinabove. Failure of Enron 
to timely respond in accordance with this letter and to famish the requested inforniation 
and associated payment wuT be deemed a violation of the Unit Agreement and Unit 
Operating Agreement, and Bass will have no option other than to pursue relief through 
the applicable agreements, the BLM and other ar̂ ophate remedies. 

Division Landman 

JWB.ca 

cc: W. Frank McCreight 

L\jrseyD. Grouse 
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Snron end Shell western presented oral arguments and supporting 
evidence on October 28, 1»M. By letter dated septesfeer 11, 
ltss, Bass enterprises Production Company (Bass), the unit 
Operator of tho James Reach On i t , filed ergumenta In aapport: of 
ftDO's deelaioa aod «i*o requested an oral presentation. Baas 
made their oral presentation of on tevember 1, !»»«. 

Saxon and Shell western argued that RDO'a approval should be 
rescinded. Their arguments were lengthy but focu* oa the 
following items; 

1. Bess violated Federal regulations (43 ent 3190). 

2. Enronconsent to tho r•visions was never obtaiood aa 
required by Articia 11 of the Unit Agreement. 

3. Snron and Shell Western vara never provided notice of tho 
revieion applieatioaa aa required by Article* 23 and 2i of the 
Unit Agreement. 

4. Tha retroactive nature of tha decision ia improper because* 

e. Equities must favor tha party seeking retroactive relief; 

b« There muat ba substantial evidence to support tho 
retroactive provision of tha decision; and 

o. A retroactive effective data is not permissible eny 
earlier than the data of application. 

5* The lands do not meat the criteria necessary for 
participating area expansion defined in Article 11 of tha James 
Aanob Unit Agreement (Unit Agreement). Specifically/ the 
revisions include lead that is not "... reasonably proved 
productive la paying quantities...." Bass haa miainterpreted the 
cousin d e l extent of the Atoka land byt 

a. excluding or misinterpreting soma critical well tests; 

b. ignoring wells with high water saturations; and 

o. railing to recognise faulting in the area. 

Xnron argues that Base violated regulations contained in 43 cm 
3110. Thia argument la without merit because these regulations 
merely see the standards by which unite are formed. Base mast 
meet the terms end conditions of the Unit Agreement. 

Snron misinterprets the notice requirements in Article l l of the 
Unit Agreement. The section quoted pertaine specifically to the 
combination of two or more participating areas and not additions 
to an existing participating area. 
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United States Dep*nment of the Interior 
B U R E A U O P L A N D M A N A G E M E N T 

** Unto** onto 
fcn. nm mil 

SO* »a-26 Oecseher J, ?»f 
NMMM 70»ffS 
3165.3 (MMS32) 

Decision 

Mr. williem Carr , 
C * J P l S « i , l f i r S ; J * * 9 * ' T n A r « •** FounA Revisions 

Ie2u^ 2 2SS7304-aa0l J * ™ ' J « ~ A 

l f ! < # *f? A ? , i -*5* a 1 1 Wetrtet manager, Minerals Support TOOK, R m U Pietriet office (RDO), approved tn* third 
E i J ^ X f t f ? : i » i o a * 5° <*• **** pexU^Mtiysren of tho James Rju^unit <3W). The approval was oondiUonod on concurrent 

i h ^ S t L ^ J r i t f t ? 0 f ! 1 ? * Tho SMOCD hsd already 
K E T S f i S T * * 1 * " 4 8 I * 1 * JteMd February 22, ISM. 
! 2 f S t t 1 J S f ' S f i * * * * ) ' «*)ority vorxing Interest 
S T S - ^ n S ^ J ^ i r ! E £ t - d . * a ? **• present evidence 
S2»X f f ° fSS ? h ; , l " i i L 5 - B y letter deted July*i7, isss, to the 
S S E f j J ? 1 ? f»2 ********* had conducted e review of 
additionalinfcrmetioft submitted by Karon oil and Gas Company 
aeproval sv the SWLO made the revision effective, on August aa, 
iJSl*i*5?iS™ ?? C « P * * " ' C*rr» "-roe fi Sheridan (representing 

L I*f * tiawly request for a State Director Review of 
ROO'a decision. The law firm of Hinkle, Cox, Saton, Coffield a 
5— . ? 7 ( i b 2 L U t t # r d 4 t # d entered ita appearance 

5 , f 1 , W M t , s ? «» • party adversely affected by the 
SJO deciaion. shell Hasten its , lnc/(Shell Heitem), is an 
I f f - - S ? * 1 ^ * 0 the deciaion because they were an Interest 
owner xn the JRU on the effective date of the participetiag area 
STTifi 0**; J * ? 0 ? ' * * ° d a b # u * « t e m ' s appeals the State Director included requests for an oral presentation. 
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Enron and Shell Western both state that they were novo* provided 
notice of tho revision applications as required by Articles 29 
and U of the Unit Ayr assent. Article 2$ of the Unit Agreement 
gives Bees the right to appear before the Department of the 
Interior, the Coamiaaioner of Publie Lands and the Mew Mexico Oil 
Conservation Commission on Issues related to operations on the 
JRU. Article 2* seta out the method by which noticee must be 
delivered. The question at issue in this argument ia whether or 
not Beea is required to notify a i l interested parties prior to 
each and every appearance before one or mere of the agencies 
mentioned. I t i s our opinion that the appearance authority 
granted by Article 2S was conveyed to the unit operator at the 
time the unit Agreement was ratified, seas is net required by 
the Unit Agreement to notify interested parties when fulfilling 
their obligation to revise participating areas (Article 11). 

Shell Western makes several argument* why a retroactive effective 
date ia improper. Section It of the Unit Agreement states that 
"Tha effective date of any revision shall be the first of the 
month in which is obtained the knowledge or information on which 
such revision is predicated, unless a more appropriate effective 
date is specified in the schedule." The record Indicates the 
third and fourth revisions to the Atoka participating Area vers 
made effective December 1982 and July 1993, respectively. In 
their oral presentation, Bass submitted drilling information and 
mapping from 1982. The material presented indicates that the 
information supporting their revision application was available 
in early 1902. Zt ia our opinion that the Unit Agreement allows 
for a retroactive effective data and that the evidence presented 
by Bass supports the date approved by the ROO. 

Inron argues that critical well tests were excluded or 
misinterpreted by Bass and the RDO. The record indicates that 
a l l well tests and logo from each and every well in the area of 
the Atoka participating area waa reviewed and considered by both 
Bass and the ROO. Even though raw well information submitted by 
Enron and Bass waa exactly the same or very similar, their final 
interpretations are significantly different. Both 
interpretations generally show a north-south trending reservoir, 
but the areal extent of the reservoir is interpreted differently, 
particularly in the area of section 35 and the southern end of 
the Atoka reservoir. Based on the fact that a l l of the well 
information was reviewed by the RDO and that evidence submitted 
by Snron was in the form of a differing interpretation of the 
very same date, i t is reasonable to conclude that the original 
Baas application i s a reasonable representation of the areal 
extent of the productive Atoka tend in the JRU. 

Another point ef contention raised by Snron is that Bass and the 
RDO did not correctly consider well economies for wells with high 
water saturations, particularly in the southern area of the Atoka 
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reservoir st the JRU. wells with high water saturations indicate 
laaa reservoir gaa in tha vicinity of tha walla. Enron claim 
that high water saturations in those wells, now and whan they 
were originally drilled, mekee i t impossible for these wells to 
meet the paying quantities requirement in Art laic 11 of the Unit 
Agreement. The record indicates that Base aad the ano believe 
water saturation* are higher in the southern area, although they 
interpret slight lower values then does Snron. Bass presented 
dr i l l stem test and log information that they feel indicates that 
presence of ecomomic production potential at the time the wells 
were drilled. Snron counters this data by stating that the testa 
were flawed or inadequate. Article 11 of the Onit Agreement 
requires the unit operator to '...include additional land then 
regarded as reaeonably proven to be productive in paying 
quantities...." Xt is our opinion, based on the evidence in the 
record, that Bass has reasonably demonstrated that paying 
quantities existed in the southern are* of the Atoka reservoir in 
December 19S2. 

Enron states that faulting exlsta In the JRU. Faulting would be 
a barrier to the Atoka sand reservoir and would limit the areal 
extent of the participating area revisions, particularly in the 
area of aection SS of the JAO. Enron'a interpretation is ia 
direct conflict with opinions expressed by Base.and opinions by a 
experts in BLM and the SKSLO. I t is our opinion that Snron has 
not proven the existence of faulting in the JRU. 

Xt muat be noted for the record that the RDO decision was 
independently reviewed by the RhPCD and the KtSbO. Both of these 
State egencies reviewed similar data and decided to approve the 
application aa submitted. A protect filed by Snron ia currently 
pending a hearing before the HHOCD. 

Based on the previous discussion, Enron has not proved with a 
preponderance ef the evidence that the RDO decision ves made ia 
error. Therefore, the Kerch 4, 199S, decision of the Assistant 
District Manager, Minerals Support Team, Roswell District Office, 
to approve the third and fourth revisions co the Atoka 
participating area of the JRU Is considered reasonable and muat 
be upheld. 

Snron hee the right te appeal this dec Lion to the Interior moerd 
of Land Appeals, ia accordance with the regulation* in Title 43 
CFR Farte4.400 aad SlfS.4, as well as Form 1S42-1 (copies 
enclosed). If an appeal is taken, nW't " f iftna** must 
frs, Myty tiimd in tni« affile se that the case file can be 
transmitted" to tne Intexlor Scard of Land Appeals. See the 
enclosed Form 1S4J-X for instructions te follow pertaining to the 
filing of e Notice ef Appeal. To avoid summary dismissal of any 
appeal, Snron must comply fully with al l the requirements of the 
regulations. A copy of any notice of Appeal and any statement of 
reaaona, written arguments, or briefs, must be served; (l) on the 
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Office of the Solicitor as shown oo torsi 1142-1; sad {2) os the 
Roswell District Manager, Roswell District Office, 2909 west 
Second Street, Roswell, MM S«201. 

cox 
MM(0to,Tony Ferguson) 
Loeee, Cersoo, Sees a Cerroll 
Attentiont Mr. Jim sees 
t.O. Sox 1720 
Artesia, MM M211-1720 

Base Snterprises Production Co. 
Attention* Mr. Verne lailey 
201 Mala Street 
Fort north, TX 7€102 

Snron Oil end Oas Company 
Attention* Mr. Fatrioh Tower 
t.O. Box 2267 
Midland, tX 79702-22*7 

SinXle, Cox, Baton, Coffield ft Hensley 
Attention! Mr. James Bruce 
P.O. Bex 2041 
S e a t s » e , SM 87904*3040 

sew Mexico on Conserve tion Division 
Attention* Ms. David Catanach 
2040 s. Pacheco Street 
Santa p#, m l7S0i 

sew Mexico state Land Office 
Attentiont Ka. Jami Bailey 
P.O. Box 1141 
saata Fe, sat S7504-114I 

Sincerely, 

Richard A. KhitlatJ 
Deputy stete Oirector 
Division of Resource Planning, 
Use and Protection 
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Bass Enterprises Production Co. 
Recap Schedule of James Ranch Atoka Participating Area Imbalance 

for the Period from September 1982 thru August 1996 

8/8's Mcf Over/(Under) 
#14.73 Entitlement Takes Mcf Tnfralanrr 

Jane Ranch #1 140,257 Beg. Bal. 

2nd 186,031 74,141 93,016 18,875 
3rd 1,816,540 1,223,923 674,945 (548,978) 
4th 483,5*9 338,426 193.084 (145.342) 

2,485,166 1,636,490 96U545 (535,187) 

(394.9301 End. Bal. 

Jaaae Ranch #10 (234,894) Beg. Bal. 

2nd 202,755 80,806 67,585 (13,221) 
3rd 3,030,200 2T041.639 1,473,374 (568,265) 

686,110 481,149 284,118 (197,031) 
3,919,065 2,603,594 1.825,077 "(778.517) 

(1,013.4121 End. Bal 

Jame Ranch #13 0 Beg. Bal. 

2nd 0 0 0 0 
3rd 4,356,040 2,934,942 1,615,320 (1,319,622) 
4th 2,674,085 1,875,259 1.079.329 (795.930) 

7.030,125 4,810,202 2,694,649 (2,115,553) 

(2.US.S531 End. Bal. 

Jame Ranch #70 

4th 1,130,193 792,572 1,130,193f " 337.6211 End. Bal 

Total P.A. Imbalance 14.564,549 9,842,858 6,610,964 (3,186,274) 

ATOKA2.wk3 page 1 BRM09-Dec46 
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NEW MEXICO ENERGY, MINERALS 
•& NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION 
2040 Sou th Pacheco Street 
Santa Fe, New Mex ico 87909 
( 9 0 S ) « 1 7 - 7 1 J 1 

May 2, 1997 

Losee, Carson, Haas & Carroll uPfctlJL, CABRi ^ a*' 
/tffn: Ernest L. Carroll, Esq. 
P. O. Box 239 
Artesia, New Mexico 88211-0239 

William F. Carr, Esq. 
Campbell, Carr, Berge & Sheridan, P~A. 
P. O. Box 2208 
Santa Fe, New Mexico 87504-2208 

Re: N.M.O.CD. Case Nos. 11,602 and 11,603, Applications of Bass 
Enterprises Production Company for approval of the expansion of 
the Atoka Participating Area in the James Ranch Unit, Eddy 
County, New Mexico. 

Dear Messrs. Carroll and Carr: 

Reference is made to Mr. Carroll's letter dated April 29, 1997 and to Mr. Carr's reply by 
letter dated April 30, 1997, the N.M.O.C.D. examiner's hearing scheduled for Monday, May 5, 1997 
at the Legislative Committee Room in the State Capitol Building in Santa Fe is hereby canceled. 
Please contact me in order for us to establish a date that is mutually acceptable for all concerned. 

Michael E. Stogner 
Chief Hearing Officer/Engineer 

MES/kv 

cc: Oil Conservation Division - Artesia 
William J. LeMay, Director - OCD, Santa Fe 
Rand Carroll, Counsel - OCD, Santa Fe 
Florene Davidson - OCD, Santa Fe 



OIL CONSERVATION COMMISSION 
2040 Sou th Pachaco S t r t e t 

Santa Fa. Naw Maatco 87S0S 
ISOSI»27-7131 

WILLIAM J laMAY 
Chawroan 

WILLIAM W WEISS 
CommiaaioneY 

JAMI BAILEY 
Comrniiaionar 

Apnl 4, 1997 ^ . 3 1801 

Mr. James E. Haas 
Losee, Carson, Haas & Carroll 
P.O. Box 1720 
Artesia, New Mexico 88211-1720 

Mr. William F. Carr 
Campbell, Carr, Berge & Sheridan, P.A. 
P.O. Box 2208 
Santa Fe, New Mexico 87504-2208 

Re: Application of Bass Enterprises Production Company for Approval of the Expansion of 
the Atoka Participating Area in the James Ranch Unit, Eddy County, New Mexico — Case 
Nos. 11602,11603 

Dear Messrs. Haas and Carr: 

I have reviewed and considered Bass Enterprises Production Company's (Bass) Application for 
Hearing De Novo and Enron Oil and Gas Company's (Enron) Response thereto. Pursuant to OCD 
Rule 1220, any party adversely affected by an order "...entered by the Division pursuant to any 
hearing held by an Examiner...." has the right to have such matter heard de novo by the Oil 
Conservation Commission. At this time, the Division has not entered an order in the above-
referenced matter. Therefore, I am denying Bass's Application for Hearing De Novo. 1 

Sincerely, 

William J/LeMay 
ChairmanLx 

EXHIBIT 



FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF EDDY 
STATE OF NEW MEXICO 

COPY 

BASS ENTERPRISES PRODUCTION CO. 

Petitioner, 

vs. No. CV97-179-JWF 

OIL CONSERVATION COMMISSION OF 
THE ENERGY AND MINERAL DEPARTMENT 
OF THE STATE OF NEW MEXICO, ENRON OIL 
AND GAS COMPANY, and SHELL WESTERN E & P , 

Respondents. 

REQUEST FOR EXPEDITED HEARING 

1. Assigned Judge: The Honorable Jay W. Forbes 

2. Type of Case: Review of Action of New Mexico Oil Conservation Commission 

3. Jury: Non-jury: X 

4. Dates of hearing(s) presently set: None. 

5. The Stay entered by Judge Shuler on May 2, 1997, provides that Respondents are 

entitled to a hearing on this matter within five days of this Request, however, 

Respondents request that the hearing be set on any day during the week of June 1, 

1997. 

6. Specific matter(s) to be heard upon this request: Hearing on Order Staying 

Enforcement of Examiner's Order 

7. Estimated time required: Two (2) Hours 



8. Names, addresses and telephone numbers of all counsel entitled to notice. 

William F. Carr. Esq. Ernest L. Carroll, Esq. 
Paul R. Owen, Esq. Losee, Carson, Haas & Carroll, P.A. 
Campbell, Carr, Berge & Sheridan, P.A. Post Office Box 1720 
Post Office Box 2208 Artesia, NM 88211-1720 
Santa Fe, NM 87504 (505) 746-3505 
(505) 988-4421 

CAMPBELL, CARR, BERGE 
& SHERIDAN, P.A. 

By: 12 
William F. (tarr 
Paul R. Owen 
Post Office Box 2208 
Santa Fe, New Mexico 87504 
Telephone: (505) 988-4421 

Attorneys for Defendant Enron Oil and Gas 
Company and Shell Western E & P 

CERTIFICATE OF SERVICE 

I hereby certify that I have caused a true and correct copy of the foregoing Request 

for Expedited Hearing was sent, via Federal Express, to Ernest L. Carroll, Esq., Loseer 

Carson, Haas & Carroll, P.A., 311 West Quay, Artesia, New Mexico 88211-1720, (505) 

746-6316, on this 22nd day of May, 1997. 

Paul R. Owen 

REQUEST FOR EXPEDITED HEARING 
PAGE 2 



MAY-02-1997 15:52 LOSEE CfiRSON ATTY 15057466316 P.02/03 

FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF EDDY 0/): 
STATE OF NEW MEXICO C y)\r u--̂ fm 

27 MAY -2 P/1 2: 32 

BASS ENTERPRISES PRODUCTION CO. 

Petitioner, 

EL r -" j ; •" 
DISTRICT COURT 

s 
No. CV-97-179-JWF 

OIL CONSERVATION COMMISSION OF ) 
THE ENERGY AND MINERAL ) 
DEPARTMENT OF THE STATE OF NEW ) 
MEXICO, ENRON OIL AND GAS COMPANY,) 
and SHELL WESTERN E&P, ) 

Respondents. ) 

ORDER STAYING ENFORCEMENT OF EXAMINER'S ORDER 

THIS MATTER coming on for hearing upon the Petition for Review ("Petition") of Bass 

Enterprises Production Co. ("Bass"), Bass appearing by its attorneys, Losee, Carson, Haas & 

Carroll, P. A. (Ernest L. Carroll), and it appearing to the Court as follows: 

1. On February 19, 1997, OCD Hearing Examiner Michael Stogner issued an order 

rescinding the OCD Administrative Approval of the Third and Fourth Revisions of the Initial Atoka 

Participating Area for the James Ranch Unit Agreement ("the February 19, 1997, Order"). 

2. The Oil Conservation Commission has refused to hear dg novo an appeal of the 

February 19, 1997, Order. 

3. OCD Hearing Examiner Michael Stogner is prepared to hold a factual hearing on 

whether to approve or disapprove the Third and Fourth Revisions of the Atoka Participating Area 

based upon the February 19, 1997, Order rescinding the prior approval of these revisions by the 

OCD. 
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4. Unless the enforcement of the February 19, 1997, Order is stayed and suspended, the 

OCD will hold a hearing to determine whether or not the Third and Fourth Revisions of the James 

Ranch Unit are approved or disapproved. 

5. This Order was entered ex parte and, upon request, the Respondents should be 

entitled to an expedited hearing. 

IT IS THEREFOR ORDERED that enforcement of the February 19, 1997, Order is hereby 

stayed and suspended during the pendency of this action, including any Division Examiner's hearing 

based upon the February 19, 1997, Order. 

IT IS FURTHER ORDERED that if any Respondent requests a hearing on this stay, the 

hearing will be held within five days after receipt of the written request. 

IT IS FURTHER ORDERED that copies of this Order be furnished by facsimile transmission 

and by regular mail to Respondents. 

•MMESLSHU1£R 
DISTRICT JUDGE 

Submitted, 

LOSEE, CARSON, HAAS & CARROLL, P.A, 

Ernest L. Carroll ... 
P. O. Box 1720 
Artesia, New Mexico 88211-1720 
(505)746-3505 

Attorneys for Petitioner 



MAY-02- i yyv 

LAW O F F I C E S J ^ - t M l 5 

LOSEE, CARSON. HAAS & CARROLL. P. A. 
MART LYNN B O G L E 

E R N E S T L. C A R R O L L 

J O E L M . C A R S O N 

O E A N Q , C R O S S 

J A M E S C. H A A S 

o r COUNSEL 
A . J . L 0 5 E E 

3 i l W E S T O U A Y A V E N U E 

P. O . BOX 1720 

A H T E S 1 A , N E W M E X I C O S e 8 H - » 7 2 0 

FAX TRANSMITTAL DATE: 

T E L E P H O N E 

7 4 6 - 3 5 Q 5 

F A C S I M I L E 

( S O B ) T * « - C 3 I 0 

BROADCAST TRANSMISSION 

PLEASE DELIVER THE FOLLOWING PAGE(S) TO: 

NAME: 

FAX: 

NAME: 

FAX: 

NAME: 

FAX: 

NAME: 

FAX: 

NAME: 

FAX: 

SENDER: 

R E : 

Aim acc 

OF rxlfrtncZ) 

OF 

OF 

OF 

TOTAL NUMBER OF PAGES (INCLUDING THIS SHEET) : 

I F YOU DO NOT RECEIVE ALL THE PAGES INDICATED ABOVE, PLEASE CALL 
AS SOON AS POSSIBLE AT (505)746-3505 
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MESSAGE: 

****************************************************************** 
NOTE: The information contained in thia facsimile message is attorney/client 
privileged and confidential information intended only for use by the individual or 
entity named above. If the reader of this message is not the intended recipient, or 
the employee or agent responsible for delivery to the intended recipient, you are 
hereby notified that any dissemination, distribution or copying of this communication 
is in error. If you have received this facsimile in error, please immediately notify 
aa by collect telephone call and return the original message to us at the above address 
via the O. 8. Postal Service. 
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No. 

MANUEL TIJERINA 
Deputy Attorney General 
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THE OFFICE OF THE ATTORNEY GENERAL 

TRANSMITTAL SLIP 

TO: Carol Leach SERVED: 
May 5, 1997 

DEPARTMENT: Energy & Minerals 

DIVISION: Legal 

TRANSMITTED: May 6, 1997 

RETURNED: 

FROM: S y l v i a D. Quintana, L i t i g a t i o n Division 

XX Attachments 

CASE NAME AND CAUSE NO. Bass Enterprises Production Co. v. O i l 

Conservation Commission, et a l . ; No. CV-97-179-JWF 

The O f f i c e of the Att o r n e y General has received a copy of the 
enclosed pleading. Examination of the a l l e g a t i o n s made against the 
State of New Mexico seems t o i n d i c a t e your agency as the s t a t e 
agency ( i f any) having an i n t e r e s t i n the subject matter of the 
s u i t . 

Please acknowledge r e c e i p t of the attached pleading by s i g n i n g and 
r e t u r n i n g t h i s l e t t e r t o the O f f i c e of the Attor n e y General 
immediately. 

SIGNED: 

DATE: 

DEPARTMENT/DIVISION: O^"' ^SCA^O^s^' 



FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF EDDY 
STATE OF NEW MEXICO 

BASS ENTERPRISES PRODUCTION CO. 

Petitioner, 

OIL CONSERVATION COMMISSION OF 
THE ENERGY AND MINERAL 
DEPARTMENT OF THE STATE OF NEW 
MEXICO, ENRON OIL AND GAS COMPANY, 
and SHELL WESTERN E&P, 

Respondents. 

The undersigned hereby certifies that he did give notice, by facsimile transmission and by 

first class mail from the U. S. Post Office at Artesia, New Mexico, of Petitioner's Petition for 

Review, filed May 1, 1997, to William J. LeMay, Director of the New Mexico Oil Conservation 

Division and Chairman of the New Mexico Oil Conservation Commission, 2040 S. Pacheco, Santa 

Fe, New Mexico, 87504, fax no. (505)827-8177, to Rand Carroll, attorney for the New Mexico Oil 

Conservation Division, 2040 S. Pacheco, Santa Fe, New Mexico, 87504, fax no. (505)827-8177, 

and to William F. Carr, counsel for Enron Oil and Gas Company, and Shell Western E & P, P. O. 

Box 2208, Santa Fe, New Mexico, 87504, fax no. (505)983-6043, this May 2, 1997. 

s. No. CV-97-179-JWF 

CERTIFICATE OF NOTICE OF FILING 

LOSEE, CARSON, HAAS & CARROLL, P.A. 

Ernest L. Carroll ~ 
P. O. Box 1720 
Artesia, New Mexico 88211-1720 
(505)746-3505 

Attorneys for Petitioner 
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I hereby certify that I caused to be 
mailed a true and correct copy of the 
foregoing to all counsel of record 
this May 2, 1997. ^ ; 



FIFTH JUDICIAL DIS..JCT r 

COUNTY OF EDDY 
STATE OF NEW MEXICO 

BASS ENTERPRISES PRODUC! ION CO., 
Petitioner, 

vs. 

OIL CONSERVATION COMMISSION OF THE 
ENERGY AND MINERAL DEPARTMENT OF THE 
STATE OF NEW MEXICO, ENRON OIL AND I 
GAS COMPANY, AND SHELL WESTERN E & P , 

Respondents. No. CV-97-179-JWF 

SUMMONS 
TO: WILLIAM J. LEMAY, CHAIRMAN OF THE OIL CONSERVATION COMMISSION 

2040 S. Pacheco, Santa Fe, NM 87504 

Defendant(s), Greeting: 

You are hereby directed to serve a pleading or motion in response to the Complaint within 
30 days after service of the summons, and file the same, all as provided by law. 

You are notified that, unless you so serve and file a responsive pleading or motion, the 
Plaintiff(s) will apply to the Court for the relief demanded in the Complaint. 

Attorney or Attorneys for Petitioner: Ernest L. Carroll 
Losee, Carson, Haas & Carroll, P.A. 
P. O. Box 1720 
Artesia, New Mexico 88211 -1720 
(505)746-3505 

WITNESS the Honorable JAY W. FORBES, District Judge of said Court of the State of New 
Mexico and Seal of the District Court of Said County, this day of 

/ T ^ , 1997. 
' ELEANOR JARNAGIN 

CLERK OF THE DISTRICT COURT 

(SEAL) . .... . 

/ Deputy / 
NOTE: 
This summons does not require you to see, telephone or write to the District Judge of the 
Court at this time. 

It does require you or your attorney to file your legal defense to this case in writing with the 
Clerk of the District Court within 30 days after the summons is legally served on you. I f you 
do not do this, the party suing may get a Court Judgment by default against you. 



STATE OF NEW MEXICO 
ss. 

COUNTY OF 

RETURN FOR COMPLETION BY SHERIFF OR DEPUTY: 

I certify that I served the within Summons in said County on the day of 
19 . by delivering a copy thereof, with copy of Complaint attached, in the following manner: 

RETURN FOR COMPLETION BY OTHER PERSON MAKING SERVICE: 

I . being duly sworn, on oath, say that I am over the age of 18 years and not a party to this lawsuit, end 
that I served the within Summons in said County on the day of , 19 . 
by delivering a copy of Complaint attached, in the following manner: 

(Check one box and fill in the appropriate blanks) 

• To Defendant 
(used when Defendant receives copy of Summons, is read Summons or Complaint or refuses to 
receive Summons or hear reading.) 

• To , a person 15 years of age and residing at 
the usual place of abode of Defendant , who at the time ol" such 
service was absent therefrom. 

• By posting a copy of the Summons and Complaint in the most public part of the premises of 
Defendant (used if no person found at 
dwelling house or usual place of abode.) 

• To , an agent authorized to receive service of process 
for Defendant . 

• To , (parent)(guardian) of Defendant 
(used when Defendant is a minor or incompetent person.) 

• To 
Name of Person Title of Person Authorized to Receive Service 

. (Used when Defendant is a corporation or association subject to 
a suit under a common name, a land grant board of trustees, the State of New Mexico or any 
political subdivision.) 

FEES: 
Signature of Private Citizen Making Service 

SHERIFF OF Subscribed and sworn to before me this 
COUNTY, State of New Mexico Day of , 19 

SHERIFF Notary or Other Officer 
Authorized to Administer Oaths 

By: 
Deputy Title 



FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF EDDY 
STATE OF NEW MEXICO 

C 
BASS ENTERPRISES PRODUCTION CO. 

Petitioner, 

vs. No. CV-97- /??-jZJf 

OIL CONSERVATION COMMISSION OF 
THE ENERGY AND MINERAL 
DEPARTMENT OF THE STATE OF NEW 
MEXICO, ENRON OIL AND GAS COMPANY, 
and SHELL WESTERN E & P , 

Respondents. 

COMES NOW BASS ENTERPRISES PRODUCTION CO. ("Bass"), by and through its 

attorneys, Losee, Carson, Haas & Carroll, P. A. (Ernest L. Carroll), and for its Petition for Review 

states: 

1953, and approved in 1953 by the Bureau of Land Management ("BLM"), the Commissioner of j * 

Public Lands, State Land Office, and by the New Mexico Oil Conservation Commission ("the 

Commission"). 

2. The James Ranch Unit is a federal exploratory unit consisting of 89.7% of the lands 

covered by federal leases and 10.3% of the lands covered by State of New Mexico leases. 

Paragraph 11 of the James Ranch Unit Agreement provides for the creation and expansion of 

participating areas for the allocation of production from lands deemed to be capable of producing in 

paying quantities. 

PETITION FOR REVIEW 

1. Bass is the present operator of the James Ranch Unit Agreement dated April 22, 



3. The initial Atoka Participating Area for the James Ranch Unit Agreement was created 

in the late 1950's. Bass, as Unit Operator, submitted its proposal for expansion of the Atoka 

Participating Area by the Third and Fourth Revisions which were approved by the following 

i 

administrative agencies on the following dates: 

Oil Conservation Division (OCD) February 22, 1996 . , 

BLM March 4, 1996 

State Land Office July 25, 1996 

4. There is currently pending in this same matter an appeal by unit working interest 

owners Enron Oil and Gas Company and Shell Western E&P of the decision of the State Director of 

BLM dated December 3, 1996, upholding the Roswell District Office's approval of the Third and 

Fourth Revisions of the Atoka Participating Area. 

5. On February 19, 1997, OCD Hearing Examiner Michael Stogner, after a hearing on 

the motion of Enron and Shell for an order rescinding the administrative approval of the OCD 

described in paragraph 3 above, ruled at the conclusion thereof, 
After hearing all this, I'm going to grant the motion to dismiss the approval of the 
BLM ~ I mean, I'm sorry - yes, of the OCD approval on February 11th - Okay, 
I'm sorry, grant the motion to rescind that order, so that order is now rescinded, and 
to continue this process at a Division Examiner's hearing at this time scheduled before 
me on October - I'm sorry — April -- March 6th, March 6th. I believe that's right. 

hereinafter, "the February 19, 1997, Order." The pertinent portion of the transcript is attached 

hereto as Exhibit "A". 

6. On March 24, 1997, Bass filed an Application for de novo Hearing pursuant to 70-2-

13, which states, 

When any matter or proceeding is referred to an examiner and a decision is rendered 
thereon, any party of record adversely affected shall have the right to have the matter 

2 



heard de novo before the commission upon application filed with the division within t 

thirty days from the time any such decision is rendered. 

7. On April 4, 1997, William J. LeMay, Chairman of the Commission, denied Bass' 

Application for de novo hearing (copy attached as Exhibit "B"). Bass, pursuant to Section 70-2-25, 

requested by letters of April 7, 1997, and April 16, 1997, a Motion for Rehearing setting forth the 

respect in which the order or decision was erroneous. Copies of said requests are attached hereto as 

Exhibits "C" and "D". 

8. The Commission failed to act within ten days on the Bass Motion for a Rehearing, 

and such failure is deemed a refusal thereof. This petition is filed within twenty days after the 

deemed refusal. 

9. The February 19, 1997, Order rescinding the OCD approval of the Third and Fourth 

Revisions of the James Ranch Unit Participating Area is arbitrary and capricious and contrary to 

law. 

10. Bass has exhausted its administrative remedies. 

11. The Oil Conservation Division has scheduled a hearing for May 5, 1997, under the 

Examiner's order described in paragraph 4 above. This hearing will require the presentation of 

extremely complex technical testimony, and Petitioner has insufficient time to prepare for said 

hearing. Additionally, the continuation of this hearing will deny Bass its legal remedy of a hearing 

de novo before the Commission unless the May 5, 1997, hearing is stayed. 

WHEREFORE, Petitioner prays that this Court issue an order: 

A. Staying the enforcement of the February 19, 1997, Order; 

B. Reversing the February 19, 1997 Order of the OCD; and 

C. Providing for such other and further relief as the Court deems just in the premises. 

3 



Respectfully submitted, 

LOSEE, CARSON, HAAS & CARROLL, P.A. 

ErpesTL. Carroll 
P. O. Box 1720 
Artesia, New Mexico 88211-1720 
(505)746-3505 

Attorneys for Petitioner 

4 
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STATE OF NEW MEXICO 

ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION 

IN THE MATTER OF THE HEARING CALLED BY 
THE OIL CONSERVATION DIVISION FOR THE 
PURPOSE OF CONSIDERING: 

APPLICATIONS OF BASS ENTERPRISES 
PRODUCTION COMPANY FOR APPROVAL OF THE 
EXPANSION OF THE ATOKA PARTICIPATING 
AREA IN THE JAMES RANCH UNIT, EDDY 
COUNTY NEW MEXICO 

REPORTER'S TRANSCRIPT OF PROCEEDINGS 

EXAMINER HEARING 

BEFORE: MICHAEL E. STOGNER, Hearing Examiner 

February 19th, 1997 

Santa Fe, New Mexico 

This matter came on for prehearing conference 

before the New Mexico Oil Conservation Division, MICHAEL E. 

STOGNER, Hearing Examiner, on Wednesday, February 19th, 

1997, at the New Mexico Energy, Minerals and Natural 

Resources Department, Porter Hall, 2040 South Pacheco, 

Santa Fe, New Mexico, Steven T. Brenner, Certified Court 

Reporter No. 7 for the State of New Mexico. 

* * * 

STEVEN T. BRENNER, CCR 
(505) 989-9317 

CASE NOS. 11,602 
and 11,603 

(Consolidated) 
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in the correspondence and the records that go back with the 

BLM and that went into the original decision. 

So I mean, i t i s a three-headed monster, there's 

no doubt about i t . 

EXAMINER STOGNER: Okay. After hearing a l l this, 

I'm going to grant the motion to dismiss the approval of 

the BLM — I mean, I'm sorry — yes, of the OCD approval on 

February l l t h — Okay, I'm sorry, grant the motion to 

rescind that order, so that order i s now rescinded, and to 

continue this process at a Division Examiner's hearing at 

this time scheduled before me on October — I'm sorry, 

April — March 6th, March 6th. I believe that's right. 

With that, then, this prehearing — 

MR. LOSEE: I have a problem with the March 6th 

order — March 6th date. I'm not going to be in the office 

for the month of March. Mr. Carroll i s tied up with the 

IBLA. There may be a week in which he isn't tied up, 

because — I don't know whether they're s t i l l going to — 

Ernest, are they s t i l l going to alternate weeks? 

MR. ERNEST CARROLL: We're going to alternate 

weeks, but the week I have in March has already probably 

been — and I've got so many courts after my hide right 

now. 

I think the only way I — The f i r s t available 

time would probably be in the month of April, before I 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



NEW MEXICC nERGY, MINERALS 
& NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION COMMISSION 
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WILLIAM J LtMAY 
Qrmiman 

VMLLIAMW WEISS JAM) BAILEY 

April 4, 1997 

Mr. James E. Haas 
Losee, Carson, Haas & Carroll 
P.O. Box 1720 
Artesia, New Mexico 88211 -1720 

Mr. William F. Can-
Campbell, Carr, Berge & Sheridan, P.A. 
P.O. Box 2208 
Santa Fe, New Mexico 87504-2208 

Re: Application of Bass Enterprises Production Company for Approval of the Expansion of 
the Atoka Participating Area in the James Ranch Unit, Eddy County, New Mexico — Case 
Nos. 11602,11603 

Dear Messrs. Haas and Carr: 

I have reviewed and considered Bass Enterprises Production Company's (Bass) Application for 
Hearing De Novo and Enron Oil and Gas Company's (Enron) Response thereto. Pursuant to OCD 
Rule 1220, any party adversely affected by an order "...entered by the Division pursuant to any 
hearing held by an Examiner...." has the right to have such matter heard de novo by the Oil 
Conservation Commission. At this time, the Division has not entered an order in the above-
referenced matter. Therefore, I am denying Bass's Application for Hearing De Novo. 

Sincerely, f^~\ 

APS-71S3? Jill 
WW CFF.CES 

William 
Chairm 

EXHIBIT 



LAW o r n c c s 

L O S E E . C A R S O N . HAAS & C A R R O L L . »». A. 
M A » r L Y N N B O O L E 

C R N C S T L . C A R R O L L 

311 W E S T Q U A Y A V E N U E TELEPHONE 
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J O E L M. C A R S O N 

O C A N S t . C R O S S 

J A M C S C . H A A S 

A R T E S I A , N E W M E X I C O « e 2 l l - l 7 1 0 
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o r c o u x i c i 
A . J . L O S E E 

April 7, 1997 

VIA FACSIMILE AND FIRST CLASS MAIL 

Mr. William J. LeMay 
New Mexico Oil Conservation Division 
2040 S. Pacheco 
Santa Fe, New Mexico 87504 

Re: Application of Bass Enterprises Production Co. for Approval 
of the Expansion of the Atoka Participating Area in the James 
Ranch Unit, Eddy County, New Mexico - NMOCD Case Nos. 
11602, 11603 

Dear Mr. LeMay: 

I am in receipt of your letter of April 4, 1997. Please consider this letter as a Motion to 
Reconsider your denial of Bass' Application for Hearing D_e Novo. 

First of all, on February 22, 1996, the OCD granted its administrative approval of the 
Third and Fourth Revisions to the Initial Atoka Participating Area as proposed in Bass' 
February 8, 1996, letter to the BLM, the OCD, and the Commissioner of Public Lands. 
As such, a lawful order of the Oil Conservation Division was entered. On February 19, 
1997, Examiner Stogner, pursuant to motion and hearing, entered an "order" that the 
February 22, 1996, administrative approval would be revoked. Without any doubt, that 
administrative approval could not be revoked unless an appropriate "order" of the OCD 
was entered. However, if no "order" was entered, the administrative approval would still 
be in effect. 

A complete review of the procedural rules of the OCD does not reflect that for an 
"order" to be effective it must be in writing, and in fact, if you examine Rule 1220, it 
says any order; it does not use the term "written." Therefore, the order given by 
Examiner Michael Stogner on February 19, 1997, revoking the administrative approval 
and requiring a hearing on the merits is an order of the OCD, which pursuant to Rule 
1220 allows Bass to request a de novo hearing. In Enron's and Shell's Response to Bass' 
Application for Hearing De Novo it is stated that there is no procedural statutory 
authority for review of interlocutory rulings by an Examiner. That is a mischaracteriz-
ation of Rules 1215, 1216, and 1220. The word "interlocutory" does not appear in the 
procedural rules of the Division and for good reason. Enron's and Shell's interpretation 



William J. LeMay 
April 7, 1997 
Page Two 

cannot be squared with the literal statements in Rule 1220 of, "when any. order has been 
entered by the Division pursuant IQ any hearing held by an Examiner, any party of 
record adversely affected b_y. said order shall have the right ip. have such matter pi 
proceeding heard dg novo before the Commission...." [Emphasis added] 

Factually, Enron's and Shell's argument that no order which may be heard dg novo has 
issued is false. In their prayer attached to their Motion to Rescind Approval, Motion for 
Setting and Response to Bass' Motion to Dismiss Proceedings, they stated, 

Therefore, because the Division is obligated to provide Enron with notice 
and an opportunity to present, to an impartial fact finder, its objections to 
the Revisions, Enron respectfully requests an Order rescinding the Divi
sion's approval of the Revisions, setting Bass's requests for approval for 
hearing, and denying Bass's Motion to Dismiss. 

(A copy of said motion is attached hereto as Attachment "A"). Clearly, Enron and Shell 
sought an, "Order rescinding the Division's approval." In their Amended Petition for 
Stay, filed by Enron and Shell before the Interior Board of Land Appeals, it is stated at 
page 3 that, 

The NMOCD has rescinding its approval of two proposed expansions of 
the Atoka participating area of the James Ranch Unit, Eddy County, New 
Mexico, which approval is also the subject of the current appeal before the 
IBLA. See, letter from Rand Carroll, NMOCD Legal Counsel, March 3, 
1997 (attached hereto as Exhibit B). 

(A copy of said Amended Petition and Exhibit B is attached hereto as Attachment B). 

Unequivocally, a request to issue an order was made by Enron and Shell and such an 
order was granted. As a matter of right, Bass is entitled to a hearing dg novo with 
respect to that order. 

Furthermore, I would point to Rule 1216, which states that the Oil Conservation 
Commission may review any matter, (1) if it is a hearing de novo; or (2) if the Division 
Director, in his discretion desires the Commission to hear the matter. A de novo hearing 
before the Commission is required because of the importance of the issues being raised 
with respect to how the Commission approves or disapproves revisions to a federal unit, 
i.e.: 



William J. LeMay 
April 7, 1997 
Page Three 

1) What is required to be shown since the revisions are a matter of contractu
al and not statutory interpretation; 

2) If there is a burden of proof and, if so, who bears it; 

3) What the extent of actual authority of the Commission is with respect to 
the approval or disapproval of a unit revision; 

4) The decision by an Examiner to ignore 40-plus years of procedure as to 
how approval by the Commission is given to requests to revise unit agree
ments, which are contractual. This decision clearly places the Examiner in 
the role of determining the extent of contractual obligations, which up until 
this matter arose, the Commission steadfastly has refused to do. 

This matter is of such grave importance that the Commission should hear it and make a 
decision as to how the case should proceed. As Director, Bass is requesting that you 
exercise your obvious discretion to set this matter for a hearing dg novo, in addition to 
its procedural right to have Examiner Stogner's order heard djg novo. 

Again, unless the action taken by Michael Stogner on February 19, 1997, is not an order 
of the OCD, the only proper determination is that the administrative approval is still in 
effect. Either way, this matter needs the attention of the Commission and the setting of 
this matter for May 22, 1997, should stand. 

Very truly yours, 

LOSEE, CARSON, HAAS & CARROLL, P.A. 

ELOkth 
Encl. 

xc w/encl: Mr. William F. Carr (by facsimile) 
Mr. J. Wayne Bailey, Bass Enterprises Production Co. ^UL. 
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April 16, 1997 

VIA FACSIMILE AND FIRST CLASS MAIL 

Mr. William J. LeMay 
New Mexico Oil Conservation Division 
2040 S. Pacheco 
Santa Fe, New Mexico 87504 

Re: Application of Bass Enterprises Production Co. for Approval 
of the Expansion of the Atoka Participating Area in the James 
Ranch Unit, Eddy County, New Mexico - NMOCD Case Nos. 
11602, 11603 

Dear Mr. LeMay: 

On April 7, 1997, this firm filed on behalf of Bass Enterprises Production Company a 
Motion to Reconsider your denial of Bass' application for a hearing djg novo with respect 
to Examiner Stogner's February 19, 1997, order that the CCD's administrative approval 
would be revoked with respect to the above-referenced expansion. I am writing to 
clarify that we consider the Motion for Reconsideration to be a Motion for Rehearing 
under Section 70-2-25, NMSA (1978), such that a denial thereof or failure to take action 
upon same within ten days will allow Bass to have this matter reviewed by the District 
Court of Eddy County. 

Very truly yours, 

LOSEE, CARSON, HAAS & CARROLL, P.A. 

Ernest L. Carroll 
ELC:kth 

xc w/encl: Mr. William F. Carr (by facsimile) 
Mr. J. Wayne Bailey^Ba^Fjjjejjjrjjg 

f EXHIBIT 
uction Co. 


