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ELLIS et ux. v. ARKANSAS LOUISIANA 
GAS COMPANY 

United States District Court 
Eastern District of Oklahoma 

March 31, 1978—Civ. No. 76-211 
450 F. Supp. 412 

Storage of Gas: Underground Storage: Relative Rights of Mineral 
Owners and Surface Owners—Prescription—Acquisition of Stor­
age Rights from Surface Owner by Prescription. 

Arkla, successor owner of once-producing oil and gas leases 
covering a now-depleted gas producing formation, obtained a gas 
storage lease from the owners of the severed minerals thereundqr, 
and also an easement from the surface owner granting the right 
to lay pipelines and install a gas injection well. The surface owner 
brought this action to enjoin Arkla from its storage operations arid 
to recover damages for unauthorized use of plaintiffs lands. Held: 
Judgment for defendant. The surface owner, not the mineral 
owners, had the right to grant subsurface storage rights, and t|ie 
written easement obtained from the surface owner here did npt 
convey such rights. Nor did the mineral owners have anything 
to lease in a depleted stratum. Where the storage reservoir was 
well defined and no commingling occurred with unproduced gis, 
Arkla did not lose title to its stored gas upon injection. How­
ever, Arkla had continuously and openly conducted its storage 
operations for more than the statutory period (15 years) with 
the actual and constructive knowledge of the surface owner and 
his predecessors in title, under color of the otherwise ineffective 
oil and gas leases, gas storage lease, and easement, and therefore 
acquired a prescriptive easement for the storage of gas beneath 
plaintiff's lands. 

MEMORANDUM OPINION 

MORRIS, Chief Judge. 
The principal question in this case has not been decided 

in Oklahoma and remains undecided in the overwhelming 
majority of jurisdictions in the United States. The question 
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ELLIS V. ARK. LA. GAS CO. 369 

is: when the oil, gas and other minerals have been severed 
by conveyance from the fee simple estate in a tract of land, 
and subsequent to severance natural gas is injected in and 
under that tract of land as a part of an underground gas 
storage reservoir, from whom must the injector secure per­
mission to store natural gas? 

Plaintiffs, James C. Ellis, and Wanda Lou Ellis, his wife, 
are the surface owners of approximately 78 acres of land in 
Pontotoc County, Oklahoma. They seek to recover damages 
and injunctive relief for the unauthorized use by defendant 
of an underground strata of plaintiffs' land for the storage 
of natural gas. Plaintiffs also seek damages for the unau­
thorized use of an injection well located on plaintiffs' land 
and claim that an easement given by plaintiffs to defendant 
which grants defendant the right to operate a gas injection 
well on plaintiffs' land should be rescinded for lack of con­
sideration. Mr. Ellis will sometimes be referred to herein 
as plaintiff. 

The defendant denies any liability to plaintiffs, claims it 
has the right to inject gas by virtue of certain oil and gas 
leases, gas storage leases and the gas injection easement 
granted to defendant by plaintiffs. Defendant further claims 
that plaintiffs' action is barred by the doctrine of prescrip­
tion. 

The case was tried to the court without a jury. At trial 
neither side introduced into evidence the instruments which 
effected the severance of the oil, gas and other minerals from 
the surface and because the court viewed the record as in­
complete without such instruments, the court invited coun­
sel to submit them for the court's consideration and to make 
them part of the record. By stipulation filed on November 
22, 1977, counsel so stipulated. 

Plaintiffs acquired the surface of approximately 76 acres 
of the land in question in 1963, referred to in this action as 
Tract I ; they acquired the surface of approximately 2y2 acres 
of the land in question in 1972, referred to in this action 
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as Tract I I (Tr. 5 and 19). The surface to Tract I had 
been severed from the oil, gas and other minerals in 1939 
in a deed from O. W. Skirvin to Eunice Davidson which 
reserved to Skirvin all of the oil, gas and other minerals 
(Stipulation filed November 22, 1977). Eunice Davidson 
conveyed the surface of Tract I to her son, Glen D. David­
son, in December of 1962 or January 1963 (Tr. 117) and 
shortly thereafter in 1963 Davidson conveyed the surface of 
Tract I to plaintiffs (Tr. 5 and 120). 

The surface of Tract I I was severed from the oil, gas 
and other minerals in a series of deeds commencing in 1921 
with a complete severance of all oil, gas and other minerals 
from the surface being effected on July 16, 1945. Plaintiffs 
have always been surface owners only; they have never been 
the owners of the oil, gas and other minerals in and under 
Tracts I and I I (Stipulation filed November 22, 1977). 

In 1928 the predecessor in title of defendant secured gas 
leases from the then owners of Tracts I and I I . These leases 
did grant, lease, let and demise unto the lessee for "the sole 
and only purpose of mining and operating for gas and laying 
pipe lines, building tanks, towers, stations and structures 
thereon, to produce, save and take care of said products" on 
land embraced in Tracts I and I I (Emphasis added). Each 
of the two leases was for a flat term of 50 years, during which 
50 year term the lessee was to have "the sole and exclusive 
right to prospect for and produce, use and market gas, in­
cluding the natural gasoline . . . ." (Emphasis added). The 
leases further provided that the consideration paid at the 
time of lease execution by the lessee to the lessor relieved 
the lessee of any "obligation to develop said lands for gas 
or pay any rental or royalty on the production thereof, and 
that no implied obligation for development shall apply to 
this lease as to offset wells or otherwise, and the amount 
and extent of exploration and development of said lands 
shall be optional with lessee only." (Emphasis added). The 
leases further provided that "failure to develop said lands or 
any part thereof shall not be construed as an abandonment 
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of the whole or part of the land." (Defendant's Exhibits 1 
and 2). 

In 1939 the first mineral severance occurred. The deed 
effecting the severance of the minerals from the surface in 
Tract I provided in part as follows: 

I t is especially understood and agreed by the parties 
hereto that ALL interest in and to all of the oil, petro­
leum, gas, coal, asphalt and all other minerals of every 
kind or character in and under, and that may be produced 
from the above described land, is hereby reserved by party 
of the first part, together with the right of ingress and 
egress at all times for the purpose of mining, drilling and 
exploring said lands for said minerals and removing the 
same therefrom, and with the rights of way, easement and 
servitudes for pipe lines, telephone and telegraph lines, 
for tanks, power houses, stations, gasoline plants and fix­
tures for producing, treating and caring for such products, 
and housing and boarding employees, and all other rights 
and privileges necessary, incident to, or convenient for the 
economical operation of the said land for the production 
of said minerals, . . . (Emphasis added). 

Exhibit A Stipulation filed November 22, 1977. 

Three deeds effected the severance of the minerals from 
the surface of Tract I I , the last one being executed in 1945. 
These three deeds provided in part as follows: 

1. WITNESSETH: That said parties of the first part in 
consideration of the sum of One Dollars, ($1.00) and other 
valuable consideration, the receipt of which is hereby ac­
knowledged, do by these presents grant, bargain, sell and 
convey unto the said party of the second part, his heirs 
and assigns, an undivided one-half interest in and to all 
oil, gas and all other mineral substances in and under the 
hereinafter described land and the right to extract and 
market the same, together with all right of ingress and 
egress, at all times, for the purpose of prospecting for said 
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oil, gas or minerals, including, the right to occupy and 
use so much of the surface of said land as may reasonably 
be necessary to carry on the work of extracting, mining, 
piping, . . . (Emphasis added). 

Exhibit B to Stipulation filed November 22, 1977. 

2. EXCEPT Grantor does hereby except from this grant 
and reserves unto himself, his heirs, executors, administra­
tors, and assigns, an undivided one-fourth (Yith) interest 
in and to all of the oil, gas and other minerals, in and 
under the surface of all the above described lands . . . to­
gether with the free right of ingress and egress thereto, 
and the right to use and occupy such portion of the land 
as may be reasonably necessary for the purpose of oper­
ating, drilling and marketing the production therefrom. 
(Emphasis added). 

Exhibit C to Stipulation filed November 22, 1977̂ -... 

3. It is especially understood and agreed by the parties 
hereto that Grantor's undivided interest in and to all of 
the oil, petroleum, gas, coal, asphalt and all other minerals 
of every kind or character in and under, and that may be 
produced from the above described lands, is hereby re­
served by party of the first part, together with the right of 
ingress and egress at all times for the purpose of mining, 
drilling, and exploring said lands for said minerals and 
removing the same therefrom, and with the rights of way, 
easements and servitudes for pipe lines, telephone and 
telegraph lines, for tanks, power houses, stations, gasoline 
plants and fixtures for producing, treating and caring for 
such products, and housing and boarding employees, and 
all other rights and privileges necessary, incident to, or 
convenient for the economical operation of the said land 
for the production of said minerals. (Emphasis added). 

Exhibit D to Stipulation filed November 22, 1977. 

In 1946 and 1947, subsequent to the severance of the sur­
face from the oil, gas and other minerals, the mineral interest 
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owners executed instruments denominated as gas storage 
leases in favor of Southwest Natural Gas Company. These 
gas storage leases were thereafter acquired by the defendant. 

The gas storage lease on Tract I provided in part as 
follows: 

WHEREAS, Second Party is desirous of obtaining a 
lease on the above described premises for the purpose of 
introducing and storing gas in, and extracting said gas 
from, any sand or formation down to a depth of 1,500 
feet deemed suitable by second party for such purposes but 
particularly in and from what is commonly known as the 
Cromwell Sand found at approximate depth of 1,300 feet; 

NOW, THEREFORE, for and in consideration of the 
sum of Ten Dollars ($10.00), cash in hand paid by second 
party, receipt whereof is hereby acknowledged, first party 
hereby grants and leases unto second party the exclusive 
right and privilege of introducing and storing gas in any 
form and extracting and taking such gas from said sand 
or sands, either through a well or wells now or to be 
situated on said premises, or through wells located on 
adjacent and surrounding premises, and for the purposes 
of laying pipe lines, building power stations and struc­
tures; ̂ warehouses, dwellings, telephone and telegraph lines 
used in conjunction with the storing and extracting of 
said gas, together with the right of ingress and egress, and 
the further right to drill any additional well or wells on 
said premises in such locations as deemed advisable by 
second party for the purpose of introducing or extracting 
gas already introduced and stored. (Emphasis added). 
(Defendant's Exhibit 3). 

The gas storage lease on Tract I I contained virtually identi­
cal language with minor differences in language being used 
to identify the parties (Defendant's Exhibit 4). The surface 
owners did not join in the execution of the gas storage leases. 

Tract No. I is essentially the East Half of the Northeast 
Quarter of Section 17, Township 6 East, Range 4 North, 
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Pontotoc County, Oklahoma, with a small piece out in the 
northwest corner (Plaintiff's Exhibit 2). When plaintiffs 
acquired Tract I there were four pipelines running across 
the land. Three of those pipelines run essentially north and 
south and almost the fu l l length of Tract I (Tr. 7, 118, 119). 
Portions of at least two of those pipelines were on the sur­
face and were visible a long time before plaintiff bought 
Tract I (Tr. 119). The 8" and 4" lines going straight to 
his house could be seen on top of the ground (Tr. 132). 

Plaintiff is a building contractor (Tr. 6). He has lived 
in this area all of his life (Tr. 18). Shortly after he ac­
quired Tract I he built a home on his land. I t is a three 
minute drive away from Ada (Tr. 12). He later made an 
addition to his home, converted his garage to an office and 
started a 36 foot long car port (Tr. 7). I t was discovered 
during the construction that one of the defendant's pipelines 
ran beneath the corner of plaintiff's house and would also 
be beneath a swimming pool he proposed to build. (Tr. 7, 
81, Defendant's Exhibit 5). Plaintiff immediately contacted 
a representative of the defendant (Tr. 7). Thereafter de­
fendant's representative Mr. Courtney came out to plain­
tiff's house and discussed the matter with him at length. 
There was some discussion concerning who should pay the 
cost of rerouting and relocating the lines, whether or not 
the defendant had any easements for the initial laying of the 
lines, and whether the defendant had permission to use the 
gas injection well, which, together with the blow pit, is 
located 450 or 500 feet south of plaintiffs' house (Tr. 11-12 
and 81-85). As a result of these conversations, an instru­
ment dated June 3, 1967 and signed by plaintiffs was exe­
cuted and delivered by them to the defendant (Plaintiffs' 
Exhibit 7) and the pipeline which ran beneath the corner 
of their house was taken out of use insofar as the transmis­
sion of gas was concerned and the gas line was rerouted (Tr. 
84-85; Defendant's Exhibit 5). The easement signed by 
plaintiffs grants to the defendant the right-of-way to main­
tain, alter, repair, operate and remove pipelines for the 
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transportation of oil, gas or products of oil and gas on, over 
and through certain lands described as follows: 

The existing four (4) pipelines on the surface across part 
of the E/2 NE/4 Section 17-T4N-R6E, including a Gas 
injection well for gas storage and a pit. 

Relocation of approximately 450' of 8" Transmission Line 
#634 across part of the North End of the E/2 NE/4 Sec­
tion 17-T4N-R6E, lying East and South of dwelling. 

The instrument recites that the consideration paid to plain­
tiffs was $5.00. The $5.00 was not in fact paid (Tr. 96-97). 
The defendant's cost of installing, rerouting and relocating 
the pipeline was $2,736.34 (Defendant's Exhibit 7; Tr. 158). 

Tracts I and I I are located within the confines of what is 
sometimes referred to as the Ada Storage Facility. (Plaintiff's 
Exhibits 3 and 4). The sand strata which is being used for 
the underground storage of gas by the defendant is the 
Upper Cromwell Sand. I t is bounded on all four sides by 
an impermeable barrier of some type and thus makes a good 
underground gas storage reservoir (Tr. 46-47). The total 
acres inside the reservoir limits are 1230; of those 1230 acres 
plaintiffs own approximately 78 (Tr. 49, 44 & 64). The 
average pay thickness of the reservoir as a whole is 100 feet 
with the average pay thickness in and under plaintiffs' land 
being 96 feet (Tr. 49; Plaintiff's Exhibit 5). 

The reservoir comprising the Ada Storage Facility (the 
Upper Cromwell Sand) was originally a gas only producing 
reservoir; there was never any oil in this reservoir (Tr. 48). 
The reservoir was discovered as a producing gas reservoir 
in 1922, it produced more than 23 billion cubic feet of gas 
before it was depleted in 1928 (Tr. 50). "The volumes of 
recoverable native gas originally in place therein were de­
pleted prior to the commencement of gas storage opera­
tions . . ." (Findings of the Oklahoma Corporation Com-
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mission on October 3, 1973, p. 3 of Order attached as Exhibit 
A to Exhibit A of Plaintiff's Request for Admissions. See 
Tr. 75). I t has been used continuously since 1949 by the 
defendant for underground storage of natural gas and some 
use was made of it as a storage facility prior to that time 
(Order and Journal Entry of Judgment of District Court 
within and for Pontotoc County, Oklahoma, filed December 
16, 1975, a part of plaintiffs' request for admissions; Tr. 75). 
Plaintiff's expert witness, Victor W. Pryor, testified that it 
had been used as an underground storage facility for ap­
proximately 50 years (Tr. 48). There are nine gas pro-
ducing-injection wells in the reservoir (Plaintiffs' Exhibit 
3, Tr. 49). Two of the nine injection wells are located on 
plaintiffs' Tract I (Plaintiffs' Ex. 3; Tr. 7) although one 
has been plugged (Tr. 126). A third injection well, the 
Balthrop #6, is located just across the road immediately 
north a short distance from plaintiffs' house (Plaintiffs' Ex. 
3; Tr. 11). On plaintiffs' land and south of their house 
450 to 500 feet is an injection well. I t is identified as WP 
#3 (Plaintiffs' Ex. 2; Tr. 127). This well has been serviced 
by an employee of defendant once or twice a week, and 
oftener when the weather was cold from 1945 to the date of 
trial (Tr. 127, 128, 141). Plaintiff knew what the well was 
being used for (Tr. 130). The WP #3 "sticks up out of 
the ground there and it has a big blow pit to the west of it 
that takes up nearly a half acre where, when it gets water 
in the tank it has a huge silver tank, when they take gas 
out of the ground moisture comes up and catches and blows 
it out in the pit and the pit takes up some of it, the well 
takes up some of it, and then at times the cattle in the 
pasture, it has a big handle on it, pull it down and it blowed 
gas, after the fluid is all gone it blows natural gas and some­
times the cattle gets against that, it has an automatic turn-on 
and turn-off, and sometimes it gets hung and blows gas, 
and that gas smell gets real strong at times. And it would 
make noise, wake us up in the middle of the night and make 
noise. I called Mr. Scroggins if i t gets hung and he would 
come down and fix it. The blow pit killed a few trees 
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around there and all. I guess you expect stuff like that." 
(Tr. 11-12). 

Although plaintiff testified that he did not know at the 
time he purchased Tract I that i t was part of an under­
ground gas storage reservoir (Tr. 18, 22) and that he did 
not learn that it was until 1967, the court finds that he in 
fact had both actual and constructive knowledge that Tract 
I was part of a gas storage reservoir at the time he bought 
it in 1963. Mr. Davidson, plaintiffs' grantor, told Mr. Ellis 
prior to his purchase of the land that he was getting the 
"surface only"—none of the minerals—but "because of the 
storage of gas . . . on the place, he would get free gas for this 
one house." (Tr. 120). Furthermore, the Gas Storage 
Lease which covered Tract I was recorded in the office of 
the County Clerk of Pontotoc County on February 14, 1947 
(Defendant's Ex. 3) thereby giving him constructive knowl­
edge of its terms. 16 O.S. § 16. And he had the title 
examined prior to purchase (Tr. 121). Moreover he de­
scribed in considerable detail the gas injection well just 
south of his house—how it looked, how it sounded and how 
it smelled. Thus, although the testimony is in conflict the 
court finds that plaintiff knew that the land in question was 
being used as a gas storage reservoir. 

There is no issue in this case relating to who is entitled 
to produce the injected gas although both sides have directed 
this court's attention to various cases which do involve that 
issue. See Hammonds v. Central Kentucky Natural Gas Co., 
255 Ky. 685, 75 S.W.2d 204 (1934); Lone Star Gas Co. v. 
J. W. Murchison, 353 S.W.2d 870, [16 O&GR 816] 94 A.L.R. 
2d 529 (Tex.Civ.App. 1962), error refused n.r.e.; White v. 
New York State Natural Gas Corp., 190 F.Supp. 342 [14 
O&GR 253] (W.D.Pa. 1960). Plaintiffs, as surface owners, 
are not asserting that they have title to or the right to drill 
into and produce any of the injected gas. But plaintiffs do 
assert that after the pore spaces in the reservoir rock have 
been depleted of native natural gas—and it is uncontroverted 
in this case that all economically recoverable gas reserves 
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were depleted by 1928 (Tr. 50)—that they, as surface own­
ers, own the reservoir and the void pore space in the rocks 
which is now being utilized by the defendant in storing 
natural gas produced elsewhere and injected into the reser­
voir. They claim in essence that their land is being used 
by the defendant without authority and that they are en­
titled to damages for its unauthorized use. 

Defendants, on the other hand, deny liability and assert 
that because of the peculiar nature of the common law con­
cerning ownership of natural gas in place, the ownership of 
the subsurface strata does not determine the right to store 
and recapture natural gas and that one injecting natural gas 
into such a stratum cannot be held to have committed a 
trespass. I t further argues that gas storage rights were prop­
erly secured from the mineral owners by the oil and gas 
leases and the gas storage leases in 1928, 1946 and 1947 and 
that it is the mineral interest owner and not the surface 
owner who is empowered by law to grant storage rights to 
the defendant. The defendant argues that under the au­
thority of Hammonds, supra, Central Kentucky Natural Gas 
Co. v. Smallwood, 252 S.W.2d 866 [2 O&GR 19] (1952) and 
West Edmond Salt Water Disposal Association v. Rosecrans, 
226 P.2d 965 (Okl. 1950) one who reinjects gas or water 
into a reservoir loses ownership of the reinjected fluid, that 
such fluid becomes subject to the law of capture and that 
because ownership is lost by virtue of reinjection, the de­
fendant cannot be held liable for trespass or damages. The 
defendant especially urges West Edmond because it was 
decided by the Oklahoma Supreme Court. 

There is no question, this being a diversity case, but that 
this court is obligated to follow state law. But in this court's 
view, West Edmond is not dispositive. West Edmond was 
concerned with the potential liability of a party who injected 
salt water into an underground formation, which formation 
was already saturated with salt water. Proof was adduced 
that salt water, which was injected by defendant into a well 
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located on a 40-acre tract which adjoined plaintiffs' land to 
the west, was forced to the east through the porous stratum 
into which it was injected where it commingled with the 
salt water which already saturated that stratum in and under 
plaintiffs' land. Unlike the facts in this case, no one knew 
what the perimeter boundaries were of the Hoover-Tonkawa 
formation into which the salt water was injected. That 
"formation was saturated with salt water and was of great 
extent, the actual boundaries thereof not being capable of 
accurate ascertainment." 226 P.2d 965, 968. The court did 
find, however, that following injection of salt water into 
the Hoover-Tonkawa Sand, the defendants lost ownership 
of the injected salt water, did seem to say that minerals were 
faere naturae and did cite Hammonds, supra, with approval. 
226 P.2d at 970-71. 

The factual setting of West Edmond is important. There, 
the salt water which was injected was commingled with the 
salt water which already saturated the stratum in and under 
plaintiffs' land. The salt water was a valueless substance. 
No one knew what the confines or boundaries were of the 
formation into which the salt water was injected. In the 
case before this court none of those circumstances exist. 
There is no commingling of economically recoverable native 
gas and storage gas. The reservoir was depleted prior to 
injection. Al l of the gas injected is owned by the defendant. 
The limits of the reservoir are well defined. Al l of this is 
undisputed. 

In a fact circumstance quite similar to the one which is 
before this court, and in declining to follow the animal 
faere naturae analogy, the court in White, supra, stated: 

It becomes readily apparent, however, that a strict ap­
plication of this analogy to the present facts is of no benefit 
to plaintiff's cause. To begin with, the storage gas in 
question has not escaped from its owners. On the con­
trary, it is yet very much in the possession of the storage 
companies, being within a well-defined storage field, the 
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Hebron-Ellisburg Field, and being subject to the control 
of the storage companies through the same wells by which 
the gas originally had been injected into the storage pool. 

190 F.Supp. 342, 348. 

Looking at this same analogy, Professor Kuntz has noted: 

The analogies used are imperfect and objectionable, and 
the result reached is reasonable only if compelled by a lack 
of scientific knowledge. The result is not reasonable if 
the character and area of the reservoir can be determined 
or if the specific substance can be identified and traced. 

If the underground area is capable of being defined with 
certainty, ownership of the substances injected should not 
be lost, unless i t appears that they have been abandoned. 
Further, the injector should be held to be a trespasser if 
the substance was intended to invade the land ofHanother. 

1 Kuntz, The Law of Oil and Gas § 2.6, p. 71. 

This court's decision in this case is limited to a circum­
stance where the reservoir is defined and there is no com­
mingling between economically recoverable native gas and 
injected gas. In this factual setting, it is my view that the 
law of Oklahoma is that the injector does not lose ownership 
of the gas by injecting it into the underground reservoir. 
And for these reasons I do not regard Bezzi v. Hocker, 370 
F.2d 533 [26 O&GR 328] (10th Cir. 1966) as determinative 
in this case. See, Lone Star Gas Co., supra. 

But the question still remains: Did the severed mineral 
interest owners have the legal right to grant gas storage rights 
to the defendant? If they did the plaintiffs cannot prevail 
because such rights were granted to the defendant. Pro­
fessors Williams and Meyers say that in this country there 
"are two reported cases dealing with this matter." 1 Williams 
and Meyers, Oil and Gas Law, § 222, p. 328.3. A Kentucky 
case, Central Kentucky Natural Gas Co. v. Smallwood, 252 
S.W.2d 866 (1952), noted in 7 Okla. L. Rev. 225 (1954) 
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has held that the mineral interest owner has authority, to 
grant a gas storage lease. A West Virginia case, Tate v. 
United Fuel Gas Co., 71 S.E.2d 65 [1 O&GR 1459] (1952) 
holds that the surface owner has authority to grant a gas 
storage lease. These two cases, looking in opposite direc­
tions, were both decided in 1952. The Court of Claims has 
also addressed the question more recently and has concluded 
that the right and power to use a depleted reservoir for gas 
storage purposes is vested in the surface owner. Emeny v. 
United States, 412 F.2d 1319 [34 O&GR 53] (Ct.Cl. 1969). 

Writers and academicians who have looked at the ques­
tion are about equally divided. Professors Williams and 
Meyers urge "adoption of the view that the mineral sever­
ance should be construed as granting exclusive rights to sub­
terranean strata for all purposes relating to minerals, whether 
'native' or 'injected,' absent contrary language in the instru­
ment severing such minerals." Williams and Meyers, supra, 
at p. 333. In accord with this view, see Stamm, Legal Prob­
lems in the Underground Storage of Natural Gas, 36 Tex. 
L. Rev. 161 (1957). A contrary view is expressed by Mc-
Ginnis, Some Legal Problems in Underground Gas Storage, 
Southwestern Legal Foundation, 17th Annual Institute on 
Oil and. Gas and Taxation 23 (1966); Scott, Underground 
Storage of Natural Gas: A Study of Legal Problems, 19 Okl. 
L. Rev. 47 (1966); Creekmore and Harvey, Subsurface Stor­
age of Gas, 39 Miss. L. J. 81 (1967). 

There are several factors which should be considered in 
arriving at a decision concerning whether the mineral owner 
or the surface owner has the right and power to grant the 
storage right and to receive the compensation therefor. One 
is intention. What was the intention of the parties at the 
time the minerals were severed from the surface? Was it the 
intention that the mineral interest owner have the power 
to explore, develop, produce and store gas in and under the 
land in question? The first place to look in ascertaining 
that intention are the deeds which effect the severance. In 

[Report No. 3 (6-79) J 3-81 



382 61 O I L AND GAS REPORTER 

this case it seems quite clear that the mineral severance in­
struments gave to the mineral interest owner all of the oil, 
gas and other minerals "that may be produced"; that he had 
the "right of ingress and egress at all times for the purpose 
of mining, drilling and exploring said lands." Indeed all of 
the words used denote exploration, production and develop­
ment. Nothing is said about injection, storage or occupa­
tion. And there is nothing before me which suggests that 
these rights should be reasonably inferred from other lan­
guage used in the deeds. 

Speaking to this same point, Mr. McGinnis has stated: 

It is submitted, however, that neither the right to store 
nor the right to use the surface in connection with storage 
should be implied or presumed in the absence of clear 
evidence of intent to grant such rights. 

McGinnis, Some Legal Problems in Underground Gas Stor­
age, supra, at 51. 

Although Professors Williams and Meyers are of the view 
that the power to grant storage rights should be in the * 
mineral interest owners, they urge this position "absent con­
trary language in the instrument severing such minerals." 
(Emphasis added). While the severing instruments in this 
case do not negate in express terms the right to inject or 
store gas (that is to say, they do not read "the mineral inter­
est owner shall not have the power or right to inject or store 
gas") the only reasonable construction of the language used 
is that no such power is bestowed upon him. This court 
accordingly concludes that the parties did not intend that 
the mineral interest owner should have injection, storage 
or occupation rights. 

Apart from intention, if A owns a tract of land in fee 
simple and conveys to B all of the oil, gas and other minerals 
in and under and that may be produced from that tract of 
land, A retains everything which he did not convey. I t is 
clear in Oklahoma that a grant of minerals simply gives to 
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the grantee the right to explore for, produce and reduce 
to possession, if found, the oil, gas and other minerals. I t is 
an incorporeal interest analogous to a profit to hunt: and fish 
on the land of another. Rich v. Doneghey, 71 Okl. 204, 
177 P. 86 (1918). Such a deed does not convey the minerals 
in place and does not convey the stratum of rock containing 
the pore spaces within which the oil and gas may he found. 
In the hard mineral area of the law and in the absence of 
language in the severing deed dictating a different con­
struction, the English and Canadian rule is that the cavern 
which remains in the land after the hard minerals are mined 
is owned by the mineral interest owner; the American view 
is that the cavern is owned by the surface owners. See Mines 
and Minerals, 54 Am.Jur.2d § 204 (1971); Mines and Min­
erals, 58 C.J.S. § 162, at 338 (1948); Stamm, Legal Problems 
in the Underground Storage of Natural Gas, supra, at 168; 
Creekmore and Harvey, Subsurface Storage of Gas, supra, 
at 96; Lyndon, The Legal Aspects of Underground Storage 
of Natural Gas, 1 Alberta L. Rev. 543, 545 (1961). There 
is no reason in principle why the American rule should not 
apply to a depleted gas storage reservoir. Mr. Scott, in 
addressing himself to this question, has stated: 

Based upon the foregoing principles, the surface owner 
alone-> should be compensated for the use per se of a 
stratum. He is the owner of this formation, and like an 
owner of a warehouse, he is entitled to the rental, or other 
compensation paid for the use of his property. 

Scott, Underground Storage of Natural Gas: A Study of 
Legal Problems, supra, at 61. 

While the Supreme Court of Oklahoma has not passed 
upon this point, it has considered a closely analagous ques­
tion in dealing with the rights of the mineral and surface 
owners which leads this court to conclude that it would hold, 
in the circumstances which face this court, that the surface 
owner has the power to convey gas storage rights. In Sunray 
Oil Co. v. Cortez Oil Co., 112 P.2d 792 (Okl. 1941) Cortez 

[Report No. 3 {S-71i1 3 -4a 



384 61 O I L AND GAS REPORTER 

Oil Company was the owner of an undivided i / 4 mineral 
interest in a tract of land. A well had been drilled by an oil 
and gas lessee on said land which was unproductive of oil 
or gas. The Cromwell Sand had been encountered and was 
approximately 105 feet thick; it was not productive of oil 
or gas and was saturated with salt water. Sunray Oil Com­
pany secured from the lessee an assignment of the oil and 
gas lease on the ten acres on which the well was situate. 
Genevieve Greer was the owner of the surface and of 53 / 80ths 
of the minerals. Sunray secured from her a license to use 
the well as a salt water disposal well. Cortez Oil Company 
sought to enjoin Sunray from so using the well. On the 
basis of the evidence adduced the court concluded that there 
was no possibility of finding oil or gas in the Cromwell 
Sand and hence any threat of injury to the Cortez mineral 
interest in that formation was purely speculative. The court 
then addressed the question of who had the right tp Grant 
to Sunray the right to inject and store salt water which was 
produced by Sunray from oil and gas wells on another lease 
some distance from the well in question. The court stated: 

So in this case Genevieve Greer, . . . has the right to so 
use the surface and substrata of her land as she sees fit, or 
permit others so to do, so long as such use does not injure 
or damage other persons. (Emphasis added). 

112 P.2d 792, 795. This court must conclude that a reason­
able construction of that language is that Genevieve Greer, 
as the surface owner, was entitled to grant the salt water 
storage rights to Sunray. I consequently must conclude that 
a similar construction would be reached by that court on 
the evidence adduced in the trial of this case. 

It is undisputed that the underground storage of natural 
gas as a conservation measure is one that clearly promotes 
the general welfare; it is a highly desirable and worthwhile 
undertaking in our severely energy-short economy. As a 
matter of policy, it is an undertaking which should be en­
couraged. The conclusion which the court reaches this day 
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does not on the whole fetter or burden or make gas storage 
projects more difficult. If this court had concluded that i t 
was the mineral interest owner and not the surface owner 
who had the power to grant storage rights, it would typically 
mean that hundreds of severed mineral interest owners 
would have to be contacted if those rights were to be ob­
tained privately. Especially is this so if the underground 
gas storage reservoir was once a producing gas field. Small 
fractional mineral interests are typically extremely numer­
ous on any tract of land which at some time in its history 
has been involved in a substantial oil and gas play. Ad­
mittedly there may be instances where, for example, the gas 
storage facility underlays a metropolitan area, i t will be 
necessary to secure the consent of a large number of surface 
tract owners. But on the whole, that would not ordinarily 
be the case and there is no evidence before this court to 
suggest that it is the case here. 

Furthermore, even if the mineral interest owner is the 
one who has the power to grant gas storage rights, all writers 
apparently agree that if there is to be "some user of the 
surface for injection or production wells or other surface 
installations" the surface owner's consent and authority must 
be secured in all events. Williams and Meyers, supra, at 331. 

For all of the foregoing reasons the court concludes that 
the defendant did not have authorization or permission to 
inject and store the gas in the subsurface stratum of plain­
tiffs' land. 

Defendant also argues that it acquired gas storage rights 
on plaintiffs' land by virtue of the easement granted on June 
3, 1967 (Plaintiff's Exhibit 7). That easement granted unto 
the defendant the "right of way to maintain, alter, repair, 
operate . . . on, over and through" Tract I "the existing four 
pipelines on the surface . . . including a gas injection well 
for gas storage and a pit." There is nothing in this instru­
ment which purports to grant gas storage rights as such and 
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the court concludes that such rights are not so granted by 
it. Even if the mineral interest owner had the right to grant 
gas storage rights, i t would still be necessary for defendant 
in this circumstance to secure permission from the surface 
owner to install upon the topographic surface of his land the 
injection well and other equipment which might be neces­
sary to inject or withdraw natural gas. This easement 
granted those rights to the defendant; it granted nothing 
more. Williams and Meyers, supra, pp. 331 and 332. 

Plaintiffs argue and allege in the amendment to their com­
plaint that this easement "fails for lack of consideration in 
that the consideration cited therein has never been paid." 
They contend that in view of the lack of consideration the 
court should grant rescission of the instrument. 

I t is undisputed that $5.00 was not paid to plaintiff. The 
easement shows on its face, however, that defendant: agreed 
to relocate some 450 feet of pipeline (see also Defendant's 
Exhibit 5). I t is undisputed that this relocation was per­
formed without cost to plaintiffs at a cost to defendant of 
$2,736.34. Plaintiffs admit in their brief of May 9, 1977 
that the relocation, as set out in the instrument in question, 
was bargained for between the parties. They expressly state 
that "the only thing that was bargained for as to . . . [the 
June 3, 1967 instrument] is the relocation of the 450 feet 
of lines." However, they argue that since the only thing 
bargained for between the parries was the moving of the 
pipeline, the balance of the terms and conditions set out 
in the instrument are severable and should be rescinded. 

The argument is without merit. The relocation was per­
formed at substantial expense to defendant. Plaintiffs admit 
that this relocation was bargained for. Defendant's obliga­
tion under the "bargain" was to relocate the pipe and bear 
all expenses associated therewith. I t is obvious that, in ex­
change for defendant's promise, plaintiffs promised, as set 
out in the instrument, to grant defendant the right of way 
to maintain, alter, repair, operate and remove pipelines on 
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plaintiffs' land, including a gas injection well for gas stor­
age and a pit. 

It is clear, therefore, that plaintiffs' promise to grant de­
fendant the easement was supported by defendant's promise 
to relocate the pipeline. This constituted a bargained-for 
exchange, since mutual promises are consideration for the 
formation of a bilateral contract. 15 O.S. § 106; Nadel v. 
Zeligson, 207 Okla. 658, 662, 252 P.2d 140 [2 O&GR 248] 
(1953). 

The defendant finally contends that it obtained by pre­
scription the right to inject and Store gas in the subsurface 
strata of paintiffs' land. Plaintiff argues that this conten­
tion should not be countenanced by the court because it was 
not contained in the pleadings or in the pretrial order. Prior 
to the trial this court directed the parties to submit trial 
briefs and proposed findings of fact and conclusions of law. 
On April 5, 1977, more than three weeks in advance of trial, 
the defendant filed and submitted to opposing counsel his 
proposed findings of fact and conclusions of law. Paragraph 
12 of his proposed conclusion of law was: 

Except for the fact that defendant and its predecessors 
were„using the well for gas injection and the Upper Crom­
well Sand for gas storage under express grants from plain­
tiffs and their predecessors, defendant long since would 
have acquired the prescriptive right to do so, all other 
elements of adverse possession having been shown by the 
evidence. (Emphasis added). 

This court has concluded that the "grants" referred to by 
defendant, namely (1) the oil and gas leases, (2) the gas 
storage leases, and (3) the line relocation easement provide 
no authority in law for the defendant's underground storage 
of natural gas. Substantial amounts of evidence were ad­
duced at trial directly bearing on the maturation of a pre­
scriptive easement. Plaintiff did not suggest before the trial 
or object during the trial to any evidence being introduced 
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on the grounds that it was beyond the issues framed by the 
pleadings or the pretrial order. At the conclusion of the trial 
the court invited counsel to submit briefs on the question 
of whether defendant had matured a prescriptive right to 
store injected gas. Then, for the first time, in his brief filed 
on May 16, 1977, did plaintiffs object on the grounds that 
this issue was outside the pleadings and the pretrial order. 
The Court of Appeals for the Tenth Circuit has quite re­
cently stated: 

It is the general rule that where an issue is developed in 
the evidence admitted without objection, the issue is be­
fore the court for determination and the pleadings should 
be regarded as amended to conform to the proof. See Rule 
15(b) F.R.Civ.P.; Hopkins v. Metcalf, 435 F.2d 123, 
124-25 (10th Cir.); and see Rule 16, F.R.Civ.P., govern­
ing amendment of pretrial orders. 

Sanders v. International Harvester Co., Case No;"' 76-1407 
(10th Cir. 1978). 

The contention of plaintiffs is accordingly lacking in merit 
and the court will consider whether or not the defendant * 
matured an easement by prescription for the storage of gas. 

60 O.S. § 333 provides as follows: 

Occupancy for the period prescribed by civil procedure, 
or any law of this State as sufficient to bar an action for 
the recovery of the property, confers a title thereto, de­
nominated a title by prescription, which is sufficient against 
all. 

An easement may be acquired by prescription. Frater Okla­
homa Realty Corp. v. Allen Laughon Hardware Co., 206 
Okl. 666, 245 P.2d 1144, 1147 (1952). The burden of proof 
is upon the party asserting a prescriptive right and the requi­
site showing has been stated by the Oklahoma Supreme 
Court as follows: 

To obtain title to property by prescription, all elements 
of adverse possession must be established by clear and posi-
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tive proof and cannot be established by inference. Ad­
verse possession is to be taken strictly, and every presump­
tion is in favor of possession in subordination to the right­
ful owner. The burden of proof rests on the party assert­
ing adverse possession to show the necessary elements of 
actual, adverse, open, notorious, peaceable, exclusive and 
hostile possession for a period of fifteen years. Where the 
evidence is conflicting it is an issue of fact to be determined 
by the trier of the facts. 

Tindle v. Linville, 512 P.2d 176, 178 (Okl. 1973). See also 
Sears v. State Department of Wildlife Conservation, 549 P.2d 
1211 (Okl. 1976). 

In this case plaintiffs and their predecessors in title knew 
that the Upper Cromwell Sand underlying the topographic 
surface of the land in question was a part of the Ada Gas 
Storage Facility. The reservoir has been continuously used 
as a gas storage reservoir since 1949. There are nine injec­
tion wells on the surface of the land embraced in the storage 
facility. Plaintiff is a building contractor and has lived in 
the area all of his life. One of the principal injection wells 
is on his land and is located 450 to 500 feet south of his house. 
I t has been there since before 1945. The log from this well 
formed ,tJbte basis for the determination by the Oklahoma 
Corporation Commission concerning the thickness of the 
Upper Cromwell Sand (Plaintiffs' Ex. 5; Tr. 47). That well, 
according to plaintiff's testimony, with its "big blow pit" that 
"takes up nearly a half acre" and its "huge silver tank" is 
highly visible, is noisy and is smelly (Tr. 11-12). I t has been 
serviced once or twice a week by employees of defendant from 
1945 to the date of trial. Plaintiff knew what it was being 
used for. Some of the pipelines running from the gas reser­
voir were visible on the surface. The 8" and 4" lines going 
straight to plaintiff's house could be seen on top of the 
ground. 

Plaintiffs' immediate predecessor in title was Mr. Glen D. 
Davidson and he had acquired title from his mother. Mr. 
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Davidson was employed by the defendant from 1956 until 
1977. He worked at the defendant's Ada warehouse just 3 
miles north of Ada (Tr. 115). He and his father had a hog 
farm on the land where plaintiffs' house is located before 
plaintiff bought the land from him (Tr. 118). He was quite 
familiar with the land and had prepared for defendant the 
diagram (Defendant's Ex. 5) rerouting the pipeline around 
plaintiffs' house (Tr. 116). Although Mr. Davidson and his 
father and mother did not live on the land, they were inti­
mately familiar with i t and members of their family lived on 
it for several years (Tr. 118). They all knew of the pipe­
lines and their connection with the gas storage reservoir (Tr. 
118-119). Mr. Davidson, plaintiffs' grantor, told plaintiff 
prior to his purchase of the land that he was getting the "sur­
face only" but "because of the storage of gas on the place, 
he would get free gas for this one house." (Tr. 120). Plain­
tiff also had constructive knowledge of the gas storage leases 
(Defendant's Exhibit 3) and had examined the title prior to 
purchase (Tr. 121). 

Plaintiffs argue that the use by the defendant has been 
permissive. The record is devoid of any evidence which 
suggests that the plaintiffs or their predecessors in title have 
granted permissive use to the defendant to store gas. The 
plaintiff has testified, although the court has found to the 
contrary, that he did not know his land was being used as an 
underground gas storage reservoir until 1967. He objected 
at that time to defendant's use of the land as a gas storage 
reservoir. He testified as follows: 

Q. And what was it that you said to him complaining about 
or objecting to the use of the injection well? 

A. Well, I remember i t very well, I said looks to me like if 
a man had a big warehouse and it's ful l of canned oil and I 
sold you the oil and I said, sir, this is your oil, sir, you can 
get i t out anytime you want to, he gets all of the canned 
oil out and I look around and he is putting oil back in 
there that is relatively unfair. When the gas company got 
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out their gas out of the land it looks like this property is 
mine and I should be paid something for using it again. 
He said it's absolutely under the mineral part of it and 
you don't have no say-so under it. So, that's how come 
that is still in that easement with my name on it. (Tr. 32). 

Plaintiff then went to an attorney to get an opinion on the 
right of the defendant to use his land as an underground gas 
storage reservoir but did not follow it up (Tr. 33) and al­
though he did not formally object again to the gas company, 
he "moaned and groaned and complained to ever body but 
an attorney," including his "friends and business acquaint-
ences" (Tr. 33). The record is simply devoid of any evi­
dence whatsoever that any surface owner ever gave permission 
to the defendant to store gas in and under this land; the only 
permission defendant obtained was from mineral interest 
owners. 

Plaintiffs next argue that it is essential that the defendant 
be claiming under color of title and that it was not so claim­
ing. This contention is totally lacking in merit. I t is abun­
dantly clear that, mistaken though the defendant was con­
cerning who had authority to grant gas storage rights, it is 
and always has been claiming under the oil and gas leases, 
the gas storage leases and the easement it took from plaintiffs; 
all of these are claims under color of title. 

The evidence of knowledge on the part of plaintiffs and 
their predecessors in title of actual, adverse, open, notorious, 
peaceable, exclusive and hostile possession by defendant of 
the Ada Gas Storage Facility for a period of time far in excess 
of 15 years is overwhelming. The court accordingly must 
conclude that defendant has matured a prescriptive easement 
for the underground storage of natural gas. 

Plaintiffs also argue that the condemnation action by the 
defendant in the District Court of Pontotoc County against 
plaintiffs to condemn the Upper Cromwell Sand pursuant to 

(Ret-ori No. 3 (6-79)] 3-91 



392 61 O I L AND GAS REPORTER 

state law "is in fact an admission that plaintiffs, as surface 
owners, own storage rights in the aforedescribed tracts. Such 
an admission standing alone should warrant only examina­
tion of the case on the issue of damages . . . ." (PlaintifFs 
Trial Brief p. 2). In effect plaintiffs argue that this action 
somehow bars or prevents the legal assertions which defend­
ant makes here. This contention is not well founded. I t 
may well be that defendant's April 1, 1976 condemnation 
action exhibits uncertainty concerning the state of the law 
on whether it is the mineral owner or the surface owner who 
has the power to grant gas storage leases. That question, 
after all, had not been resolved in Oklahoma when that 
action was brought. Indeed, it stands unresolved today in 
most of the jurisdictions of this country. And it is essential 
for the effective operation of an underground gas storage 
reservoir for the injector to acquire the requisite authority 
from all of the property interest owners in that reservoir. 
But simply because the defendant took a cautious step to pro­
tect against the possibility of the very decision which this 
court today makes does not mean that the defendant is pre­
cluded from contending that it had gas storage rights under 
its gas storage leases and the other instruments of title on 
which it relies or that it is precluded from asserting that it 
has matured a prescriptive easement. The contention by 
plaintiffs that the institution of a condemnation action by 
the defendant somehow infects the validity of its arguments 
here is without merit. 

Judgment will be entered in accordance with this Memo­
randum Opinion. 

DISCUSSION NOTES 
Storage of Gas: Underground Storage: Relative Rights of 

Mineral Owners and Surface Owners-—Prescription— 
Acquisition of Storage Rights from Surface Owner by 
Prescription. 
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The instant case is on appeal to the United States 
Court of Appeals for the Tenth Circuit. 

For the treatment of the Supreme Court of Texas 
of problems arising where gas is injected into a reser­
voir still containing native gas, see Humble Oil & 
Refining Co. v. West, 508 S.W. 2d 812, 48 O&GR 
516 (1974), and discussion notes at 48 O&GR 529; 
and at a later stage, Exxon Corp. v. West, 543 S.W. 
2d 667, 56 O&GR 398 (Tex. Civ. App. 1976). 

J. S. W. 
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GARD et al. v. KAISER et al. 
Oklahoma Supreme Court 
July 19, 1978—No. 50186 

582 P. 2d 1311 
(As Corrected August 8, 1978) 

(Mandate issued September 7, 1978) 

Oii and Gas Leases: Habendum Clause: Cessation of Production after 
Primary Term—Temporary Cessation of Production—Necessity 
f o r Marketing. 

Shut-in Wells: Shut-in Gas Clauses—Need To Pay Shut-in Gas Roy­
alty To Avoid Termination. 

Within the primary terms of the leases in question, a gas well 
was drilled on the leased premises, and gas was marketed..-^-After 
the expiration of the primary terms, marketing ceased when the 
gas pressure became too low for gas to enter the pipeline. The 
well was shut in for more than two years while lessees were nego­
tiating a new contract and securing permission of the FPC to 
abandon the existing contract. The leases contained shut-in gas 
royalty clauses, but shut-in gas royalty was not paid. Marketing 
of gas was resumed. Plaintiff lessors brought this action to 
cancel the leases for failure of lessees to pay shut-in gas royalty. 
The trial court held for defendants. The Court of Appeals re­
versed the trial court. The Supreme Court granted certiorari, 
vacated the opinion of the Court of Appeals, and affirmed the trial 
court. I n Oklahoma, marketing is not required as a part of 
production, a shut-in gas well constitutes production required 
by the habendum clause, and the failure to pay shut-in gas royalty 
wil l not result in termination where the shut-in gas royalty clause 
does not so provide. 

Certiorari to Court of Appeals, Division 2. 

Action to cancel leases for failure to pay shut-in royalty 
payments after expiration of primary terms of oil and gas 
leases. Judgment for lessees, lessors appeal. 

3-94 [61 Oil and Gaa Reporter Report No. 3 (6-79)] 



205 

STORCK et al. v. CITIES SERVICE GAS COMPANY 

Oklahoma Supreme Court 
November 22, 1977—No. 48789 

575 P. 2d 1364 
As Amended on Denial of Rehearing March 13, 1978 

(Mandate issued March 30, 1978) 

Storage o f Gas: Gas Storage Lease—Title to Native Gas—Cons traction 
of Lease To Permit Extraction o f Native O i l or Gas—Protection 
of Statutes Providing f o r Condemnation o f Storage Area—Fraud 
i n Representing That a Prior Wel l Was Dry—Threat of Condem­
nation Not Duress. 

I n 1960 a dry hole was drilled on the land in question. Threat­
ened by a condemnation action, the landowners granted a fifty-
year gas storage lease to defendant in 1964. The lease granted 
the right to store gas in all formations above the base of the Missis­
sippi Lime and contained a covenant by lessors that they would 
not directly or indirectly conduct operations on the land to pro­
duce oil or gas from any such formations. I t also provided for 
notice to the lessee of any operations for oil or gas on the land 
and provided that any operations on the land would be conducted 
so as to prevent the escape of any stored gas. The landowners 
granted an oil and gas lease in 1973. The oil and gas lessee re­
quested permission of the gas storage lessee to dri l l into the storage 
strata for oil or gas, and permission was not given. The land­
owners and the oil and gas lessee brought action against the gas 
storage lessee for damages in an amount representing the value of 
the native oil and gas in place under the land in question, to 
declare the gas storage lease void, and to cancel the lease on the 
grounds of mutual mistake and fraud. Defendants countered, seek­
ing to enjoin the oil and gas lessee from drilling or producing above 
the base of the Mississippi Lime. The trial court denied all relief. 
Plaintiffs appealed. Held: Affirmed and remanded for further 
proceedings not inconsistent with the court's opinion. The court 
found no inequity which would require that the gas storage lease 
be cancelled. A gas storage lease is a lease of real property, but i t 
is not a mineral lease and does not transfer title to native oil or gas. 
The protections of statutes providing for condemnation of under­
ground formations for gas storage are available to landowners who 
enter into gas storage leases to avoid threatened condemnation. 
The execution of such a gas storage lease does not prevent later ex-

fReport No. 2 (5-79)] 2-75 



206 61 O I L AND GAS REPORTER 

ploitation of the native gas from formations not used for storage. 
Land so leased should be undamaged upon reverting at the end of 
the term, and allowing drainage away from the land would result 
in damage to the reversion. Accordingly, a covenant by gas storage 
lessors that they will not conduct operations to produce oil or gas 
from any formations above the base of the Mississippi Lime should 
be construed as an obligation not to interfere with or damage the 
gas storage operation. The finding of the trial court that there 
was no mutual mistake of fact is not clearly against the weight 
of the evidence, and a finding that there was no fraud on the part 
of defendant in representing that the early well was not capable 
of producing oil or gas is supported by evidence that the state­
ments were made upon the same kind of knowledge possessed by 
landowners who did not rely upon the representations. A threat 
of condemnation is not duress or coercion. 

Appeal from District Court of Grant County, Oklahoma; 
J. Russell Swanson, Trial Judge. 

From an order of the District Court denying cancellation 
of lease for gas storage purposes and denying counterclaim 
for injunctive relief, plaintiffs appeal. 

Affirmed and remanded. 

BERRY, Justice. 

This case arises from a dispute concerning lease for under­
ground storage of gas. Appellants, members of Storck 
family [Storcks] and Min-Tex Oil Corporation [Min-Tex], 
were plaintiffs below; appellee, Cities Service Gas Company 
[Cities Service], was defendant. Parties will be referred to 
by name or by title in this Court. The term appellants will 
be used to include all named appellants. 

During the early 1960's Cities Service was establishing an 
underground gas storage area in Grant County. 

In 1960 a well was drilled by Davidor and Davidor on 
the Storck tract [Davidor well]. The well was never pro­
duced for oil or gas but was abandoned as a "dry hole." 

In February 1964, Storck family leased part of subsurface 
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formations under their farm, NW/4 Section 35, T28N, R3W, 
to Cities Service for a period of 50 years. 

The lease gave Cities Service the right to store natural gas 
in all underground formations above the base of the Missis­
sippi Lime. The lease required drilling operations on the 
Storck property to have prior approval of Cities Service, and 
allowed Cities Service to have a representative present during 
those operations. 

In 1973 Storcks executed mineral leases giving Min-Tex 
the right to conduct oil and gas producing operations in all 
formations underlying the farm. Min-Tex requested per­
mission of Cities Service to drill into the storage strata for 
oil and gas; permission was not forthcoming. 

Appellants commenced this action to declare gas storage 
lease void and cancel lease on several grounds, and for actual 
and exemplary damages [the damage issues have yet to be 
tried]. Appellee countered with suit to enjoin Min-Tex 
from drilling and producing above base of Mississippi Lime 
formation. Trial court denied each party relief requested. 
Appellants commenced this appeal. Cities Service did not 
appeal. 

We first consider appellants' final proposition and then the 
remaining propositions in order. 

Appellants' fifth proposition is this Court should adjust 
the equities between the parties. Appellants present the 
Court with two alternatives: [1] cancellation of the gas stor­
age lease insofar as it purports to prohibit drilling and pro­
duction upon the realty in question; [2] entry of judgment 
for appellants for the amount of $5,270,346.00 which they 
claim represents the value of the oil and native gas in place 
under the land in question. 

The issues of damages, in appellants' fifth and sixth causes 
of action, have not yet been determined by trial court. We 
refrain from comment upon damages to any greater extent 
than necessary to determine this appeal. 
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We will not cancel gas storage lease. Construing lease pro­
visions and applicable statutory law of this State we find no 
such inequity as would authorize cancellation of gas storage 
lease. 

We have held the State may impose statutory limits on 
the right to contract where limitation is a reasonable ex­
ercise of the police power. In such situation the statute is an 
implied part of the contract, and performance is subject to 
prohibitions in the statute. East Central Oklahoma Elec­
tric Cooperative, Inc. v. Public Service Co., Okl., 469 P.2d 
662. 

The record shows the gas storage lease was concluded be­
tween Storcks and Cities Service in contemplation of con­
demnation proceedings under 52 O.S. 1971 § 36.3. This 
section provides for condemnation of subsurface strata for 
storage of natural gas. The action may be maintained in 
district court. 

The gas storage lease was negotiated, in part, on the 
premise parties could thereby avoid a lawsuit to condemn 
the underground strata. Cities Service's landman, from the 
beginning of the lease negotiations, informed Storcks that 
condemnation proceedings would be had if the lease was not 
concluded. We will not say Storcks, by entering into this 
lease in lieu of condemnation, divested themselves of pro­
tections available to them under condemnation statutes in 
the facts of this case. 

The terms of 52 O.S. 1971 § 36.3, provide limitations upon 
the type of strata which may be condemned: 

it 

"(a) No sand, formation, or stratum which is producing 
or which is capable of producing oil in paying quantities, 
through any known recovery method, shall be subject to 
appropriation . . . 

"(b) No gas bearing sand, formation, or stratum shall be 
subject to appropriation hereunder, unless the volumes of 
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native gas originally in place therein shall be shown to be 
substantially depleted, and that such sand, formation or 
stratum has a greater value or utility as a gas storage 
reservoir for the purpose of insuring an adequate supply 
of natural gas for any particular class or group of con­
sumers of natural gas, or for the conservation of natural 
gas, than for the production of the relatively small volumes 
of native gas which remain therein, provided that no gas 
sand, formation or stratum shall be condemned (in cer­
tain other, immaterial, circumstances) . . . 

"(c) Only such area of such underground sand, forma­
tion or stratum as may reasonably be expected to be pene­
trated by gas displaced or injected into such underground 
gas storage reservoir may be appropriated hereunder. 

tt 

"The right of condemnation hereby granted shall be 
without prejudice to the rights of the owner of said lands 
or of other rights or interests therein to drill or bore 
through the underground stratum or formation so appro­
priated in such manner as shall comply with the orders, 
rules and regulations of the (Corporation Commission 
issued for the purpose of protecting underground storage 
strata or formations against pollution and against the es­
cape of natural gas therefrom and shall be without preju­
dice to the rights of the owner of said lands or other rights 
or interests therein as to all other uses thereof. The ad­
ditional cost of complying with such regulations or orders 
in order to protect the storage shall be paid by the public 
utility." 

The pertinent clauses of the lease are: 

"4. Lessors hereby covenant and agree that, during the 
term of this lease, they wil l carry on no operations on said 
land to produce oil or gas from any formations lying above 
the base of the Mississippi Lime, either directly or by lease 
or agreement with others, and will, themselves, or by lease 
or agreement with others, conduct no operations which 
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will interfere with or damage Lessee's operations on, in 
and under said land in accordance with the purpose 
granted in this lease. 

"10. It is agreed that any operation on said land, which 
without limitation includes drilling and mining, while gas 
is stored on said land pursuant to this lease shall be so 
conducted as to prevent the escape of gas from, and the 
intrusion of water and other fluids into, any formation in 
which gas is so stored. Before any party begins any opera­
tion connected with or resulting from drilling and mining 
on said land, such party shall notify Lessee in writing by 
United States mail addressed to Lessee at Oklahoma City, 
Oklahoma, not less than thirty days prior to the intended 
beginning of any such operation. Thereupon and before 
actually beginning any such operation, such party and 
Lessee shall agree upon the methods and practices which 
such party shall use in any such operation, which without 
limitation includes plugging and abandoning thereof. 
Lessee shall have the right to have a representative present 
at all times while any such operation is conducted and 
shall have the right of access to records of such operation." 

It is public policy that " . . . The production of oil in the 
State of Oklahoma in sueh manner as to constitute waste as 
. . . defined is hereby prohibited . . ." 52 O.S. 1971 § 86.2. 
The term "waste" as applied to the production of oil is de­
fined in part as economic waste and underground waste. Ibid. 
As applied to the production of gas the term "waste" is de­
fined in part as the production of gas in such quantities or 
in such manner as unreasonably to reduce reservoir pressure 
or unreasonably to diminish the quantity of oil or gas that 
might be recovered from a common source of supply. 52 
O.S. 1971 § 86.3. Waste can consist of unreasonable pro­
duction or unreasonable non-production. See Sinclair Oil 
and Gas Company v. Bishop, Okl., 441 P.2d 436 [30 O&GR 
614]. 

Cities Service seems to argue lease of a stratum for gas 
storage forecloses the possibility of later exploitation for oil 
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and native gas. The position is untenable. The statutes do 
not authorize a change in the legal treatment of oil or native 
gas. The Storcks have a right to produce oil and native gas 
from those horizons not actually used for gas storage. The 
identity of horizons actually used for gas storage is a fact 
question for the proper forum. By mineral lease, Min-Tex 
succeeds to the Storcks' right. 

The gas storage lease is clearly not a mineral lease. The 
lease does not transfer title to minerals in place [native oil 
or gas] to Cities Service. We deem the provisions giving 
Cities Service title to all gas " . . . introduced, stored or re­
moved" from the tract as simply preserving in Cities Service 
the ownership of the gas it injects under the Storck farm. 

Rather, the gas storage lease is a lease of real property. 
Appellants, as reversioners, have the right to expect return 
of the property at the expiration of the lease in the same 
condition as when it was delivered to Cities Service, fair 
wear and tear excepted. Allowing oil or native gas to mi­
grate away would damage the reversion. 

Cities Service argues paragraph 4 of gas storage lease for­
bids any operations to produce hydrocarbons from horizons 
above the Mississippi Lime. If we were to accept that con­
struction the lease would protect unreasonable underground 
waste or allow drainage by offset production. However, 
paragraph 4 could be construed to mean production of hydro­
carbons from leased horizons is limited by obligation to not 
interfere with or damage gas storage operation. We think 
that interpretation is reasonable, and would allow a protec­
tion of Cities Service's interest and the reversionary interest. 

Accordingly, Cities Service may permit, and be present 
during, appellants' production from underground strata 
subject to lease. Appellants may take only that oil and na­
tive gas which may be in place. If Cities Service refuses to 
allow appellants to explore or produce from the leased strata 
Cities Service must protect oil and native gas in place, allow 
none to migrate away, and deliver premises to appellants 
with oil and native gas undiminished at the termination of 
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the lease. Otherwise, Cities Service could be required to 
pay appellants the fair market value of any oil or native gas 
which Cities Service has failed to protect and which has 
migrated off the premises during lease term. Nothing herein 
indicates appellants may do anything to interfere with Cities 
Service's proper use of the premises for storage, nor prevent 
Cities Service from being present during appellants' produc­
tion efforts. 

Adjustments of equities, by way of cancellation or re­
formation of the gas storage lease, is not required in this 
situation. Each party's rights to enjoyment of the leased 
horizons, and to the oil and gas in place in those strata, can 
be protected legally. 

The procedures for, and concepts of, unitization of min­
eral operations among draining tracts and drained tracts are 
not part of the jurisdiction of the district court, and nothing 
we say herein should be taken to impinge on any right par­
ties hereto may have before the Corporation Commission. 

Appellants' first proposition is the gas storage lease was 
entered into under a mutual mistake of fact and is therefore 
void and should be cancelled. 

Appellants maintain parties to gas storage lease were mis­
taken as to presence of hydrocarbons in paying quantities 
in strata underlying Storck's tract. 

Trial court found no mutual mistake of fact. We are not 
inclined to disturb trial court's conclusion. 

We do not disturb trial court's findings of fact in cases of 
this nature unless findings appear clearly against weight of 
the evidence. Matter of Woodward, Okl., 549 P.2d 1207. 
We do not find this standard satisfied here. Appellants in­
troduced testimony of one geologist concerning the Davidor 
well drilled on the Storck tract in 1960 and abandoned as 
"dry hole." He testified the well might have been a pro­
ducer had it not been abandoned when drilled. To counter 
that, testimony of Davidor's geologist at the trial shows he is 
still of the opinion the well is a dry hole. The Corporation 
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Commission [without notice to Storcks] found the tract, and 
same strata in the neighboring area, to be depleted to the 
extent necessary to justify use of area for gas storage. I t fur­
ther found production to the west of appellants' tract has 
been started since the gas storage project was initiated. In 
view of this state of the record we cannot say trial court 
erred in finding no mutual mistake of fact. 

Appellants' second proposition is gas storage lease, insofar 
as it purports to prohibit drilling and production, violates 
public policy of this State and express statutory provisions 
against economic waste, and is therefore void and unen­
forceable. Appellants cite no authority for the theory the 
gas storage lease violates statute, and in this case we are not 
persuaded. 

We do not conclude the underground storage of natural 
gas is contrary to public policy. The legislature has declared 
underground storage of natural gas to be in accordance with 
public policy. 52 O.S. 1971 § 36.2. 

Nor do we conclude statutes of this State favoring con­
servation of oil and gas and statutes providing for under­
ground storage of natural gas are in conflict, for reasons set 
out above. We deem appellants' second proposition not well 
taken. 

Appellants' third proposition is gas storage lease was pro­
cured through fraud, duress, undue influence and coercion 
and is therefore void and unenforceable and ought to be 
cancelled. 

We do not agree with appellants' position. Appellants 
argue Cities Service's landman placed Storcks in some form 
of duress or coerced them into signing the gas storage lease. 
The record contains insufficient evidence to sustain appel­
lants' point. Appellants seem to see the action of Cities 
Service's agent in threatening to condemn the property for 
gas storage as duress or coercion. However, condemnation 
was a possible legal alternative open to appellee at the time 
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the lease was negotiated. Negotiations were, in part, based 
on the desire to avoid such a suit. The record does not sup­
port appellants' contention that appellee's agent overstepped 
the bounds of propriety. 

Trial court ruled there had been no fraud committed by 
Cities Service in obtaining the lease. Appellants insist Cities 
Service's landman defrauded Storcks by representing Davidor 
well as a dry hole when it was capable of producing hydro­
carbons. There has been no evidence to show appellee or its 
employee knew in 1964 the Davidor hole might be capable 
of producing oil. The landman's statements were made 
upon the same kind of knowledge about Davidor well as 
Storcks possessed. The record does not establish Storcks re­
lied on the landman's statements. We cannot say trial court 
erred in its conclusion that fraud was not proved. 

Appellants take the position the local banker stood in a 
confidential relation to appellants and violated that relation 
by urging them to execute the lease. Appellants claim the 
banker was actually appellee's agent and failed to disclose 
that fact to them. As proof of this issue they show the 
banker received a check from appellee for an amount equal 
to one dollar per acre of-vthe Storck tract leased to appellee, 
and was marked "Expense . . . to the Storck lease." Cities 
Service's landman and the banker both testified this check 
was for expenses attendant upon landman's use of the bank­
er's office and telephone. They denied the banker had any 
connection with the gas storage project other than as a pub­
lic spirited citizen who thought this kind of development 
would be beneficial for the community. 

In any event trial court did not see banker's influence 
upon Storcks was as great as claimed. Our review of the 
record discloses appellant Carl Storck, who negotiated the 
lease for Storcks, was engaged in negotiations for a consider­
able period of time, that he consulted his brother, a co-lessor 
and appellant, and the banker, and finally that he insisted on 
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extensive revision of the proposed lease prior to executing 
the instrument. We cannot say appellants have shown 
Storcks surrendered to banker the duties ordinarily exer­
cised by a prudent lessor. It does not appear the decision 
to execute lease was substantially banker's because of sub­
stitution of his will for will of the Storcks. Absent a show­
ing wi l l of Storcks was subordinated to and replaced by the 
will of banker we will not say undue influence has been 
proved. Derdyn v. Low, 94 Okl. 41, 220 P. 945. See Blan-
chard v. Gordon, Okl., 418 P.2d 678. 

In part A of the fourth proposition appellants argue it was 
error for district court to exclude certain testimony offered 
by appellants. The transcript of trial contains the following 
exchange: 

"By (appellants' counsel): 

"Q. . . . Now, Mr. Storck, at the time you executed 
the lease, what was your understanding of what you were 
giving up in consideration for the payment to you by 
Cities Service? 

"A. Well, that they got— 

"Mr. (appellee's counsel): 

"Objection, your Honor. 

"The Court: 

"Mr. (appellants' counsel): 

" I f the Court please, your Honor, one of our causes of 
action is on the basis that this lease is vague, indefinite 
and ambiguous, and I submit that, one, it appears so on its 
face, and two, that we wish to have the plaintiff testify as 
to how he interpreted the lease; what he thought i t meant. 

"The Court: 

"The objection is sustained." 
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Appellants argue where fraud is alleged testimony about 
circumstances leading up to signing the instrument and ex­
trinsic facts showing interpretation parties put upon the 
writing are all admissible. We agree on this academic prop­
osition. Oklahoma Company v. O'Neill, Okl., 440 P.2d 978 
[30 O&GR 589]; Bobo v. Bigbee, Okl., 548 P.2d 224. 

Assuming testimony of Carl Storck may properly have 
been admitted, appellants have shown us no way in which 
that evidence would have changed the result in the case. 

Where it appears admission of evidence improperly ex­
cluded would not affect the outcome, the error in excluding 
the evidence is harmless. See McMillan v. Lane Wood & 
Company, Okl., 361 P.2d 487; Gray v. Gray, Okl., 459 P.2d 
181. 

Appellants urge, part B of proposition four, that trial 
court erred in refusing to admit an exhibit in rebuttal. Ap­
pellants had introduced many exhibits in an effort to prove 
a fault sealed their tract from the rest of the gas storage area 
and their tract was underlain with paying quantities of hy­
drocarbons. 

At the conclusion of Cities Service's case appellants sought 
to introduce a report authored by a geologist employee of 
Cities Service. Appellants attempted to elicit testimony 
about the report from its author. The report concerned the 
property in question and was undertaken and completed 
after the gas storage lease had been executed. The court re­
fused to admit the geologist's report. 

We have examined the proffered exhibit and it would con­
stitute cumulative evidence before trial court. The court 
did not err in refusing to admit cumulative evidence. 

In light of the foregoing, trial court is affirmed. This mat­
ter is remanded for further proceedings not inconsistent with 
this opinion. 
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Concur: LAVENDER, V.C.J., and DAVISON, WIL­
LIAMS, IRWIN, SIMMS and DOOLIN, JJ. 

Dissent: HODGES, C.J., and BARNES, J . 

DISCUSSION NOTES 
Storage of Gas: Gas Storage Lease—Title to Native Gas— 

Construction of Lease To Permit Extraction of Native 
Oil or Gas—Protection of Statutes Providing for Con­
demnation of Storage Area—Fraud in Representing 
That a Prior Well Was Dry—Threat of Condemnation 
Not Duress. 

From the principal case it is clear that a provision 
prohibiting operations to produce oil or gas from 
the described gas storage strata cannot be counted 
on to prohibit such operations and may not yield 
the protection desired by the gas storage lessee. I t 
is now obvious that if the gas storage lessee desires 
to prohibit all operations to produce from the gas 
storage strata, he should acquire title to the oil and 
gas rights in such strata in addition to or as part of 
the storage lease. A landowner who has no desire 
to sell his mineral rights in the storage strata might 
be prevailed upon to agree that any native oil or 
gas in the storage strata will remain undisturbed 
during the life of the storage lease to serve as cush­
ion oil or gas for gas stored now or in the future, 
with a further agreement that the gas storage lessee 
will not be impeachable for waste or otherwise 
liable for drainage of oil or gas away from the gas 
storage strata. For related problems in under­
ground storage, see Kuntz, Oil fe Gas § 2.6. 

E. O. K. 
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COHEN v. McCUTCHIN et. al. 

Texas Supreme Court 
April 26, 1978—No. B-7093 

565 S.W. 2d 230 
(Rehearing denied May 31, 1978) 

Statute of Frauds: O i l and Gas Leases—Assignments—Farmout Agree­
ments—Parties to Farmout Agreement Must Be Named i n Wr i t ­
ing To Comply with Statute. 

Suit for balance due on farmout agreements. P, administrator 
of the estate of the deceased assignor, alleged that the assignor 
and the defendants entered into two written agreements in which 
the assignor agreed to dril l an exploratory well and to assign a 
fractional interest in a leasehold estate to defendants, who then 
were to pay designated amounts. The terms of the written agree­
ments were set forth in the Court of Civil Appeals decision, 58 
O&GR 378. After drilling the well, assignor sought the balance 

• due from defendants, who refused to pay. Suit for balance due 
was filed. Defendants defend upon the Statute of Frauds, Tex. 
Bus. & C C . § 26, which provides that a contract for the sale of 
real estate must be in writing and signed by the party to be 
charged. The defendants had signed the farmout letter agree­
ments, but the name of*the assignor did not appear in either of 
the farmout letter agreements. The defendant contended that the 
written letter agreements were not complete in that they did not 
name the party to assign the acreage and that the name of the 
assignor was an essential part of a contract and could not be sup­
plied by parol evidence. Both parties filed for summary judg­
ment. Plaintiff's motion was denied and defendants' motion was 
granted, and a take nothing judgment was rendered against plain­
tiff. On appeal to the Court of Civil Appeals, the trial court was 
affirmed on the basis that the written contract upon which the suit 
was based did not contain the name of the assignor and that such 
an essential term could not be supplied by the check stubs and 
other memoranda introduced to show the identity of the assignor, 
such not being in existence at the time of the contract. 58 O&GR 
378. On appeal, held: Affirmed. The issue on appeal was 
whether the defendants had sustained their summary judgment 
burden of negating the existence of other memoranda which might 
meet the requirements of the Statute of Frauds and show the 
identity of the assignor. Since plaintiff had pleaded the two 
written letter agreements as the basis of his suit, and had not al-
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CABOT CORPORATION v. BROWN et al. 
Texas Court of Appeals, Corpus Christi 

August 29, 1986 -No . 13-85-070-CV 
716 S.W. 2d 656 

(Rehearing denied September 30, 1986) 
(Wri t granted A p r i l 22, 1987) 

Royalties and Royalty Interests: D i v i s i o n O r d e r — B i n d i n g Effect of D i v i s i o n 

Order U n t i l Revoked — D i v i s i o n Order U n t i l Revoked Alleviates I m p l i e d 

Covenant To Reasonably M a r k e t — D i v i s i o n Order Can Result i n Payment 

of Gas Royalty Less T h a n M a r k e t Value Provided i n the Lease. 

Breach of imp l i ed covenant to reasonably market and the effect of 

d iv i s ion order. B r o w n , and others, executed a lease to Cabot in 1 ,̂67, 

and upon which i t d r i l l ed a p roduc ing gas well i n 1968. The lease 

provided for gas royal ty on market value of gas sold or used o f f the 

premises. I n 1968, Brown signed a d iv is ion order ob l iga t ing Cabot 

to pay royalties based on prices determined by the Federal Power 

Commission ". . . i f such sale be subject to the Federal Power Com­

miss ion." I n 1967, Cabot and T W Pipeline Co . had entered into an 

"Exchange of Gas" agreement. Under this contract Cabot delivered 

gas f r o m Brown's well to T W at its interstate pipel ine i n another 

county in Texas, and T W delivered f r o m its interstate pipeline f r o m 

another po in t i n Texas an equivalent volume of gas to Cabot, which 

then transported the gas to its processing plant i n Texas. Cabot paid 

2 cents per M C F to T W fo r t ranspor ta t ion. Cabot sought and re­

ceived a "Henshaw exempt ion" f r o m applicable FPC regulations on 

September 26, 1975, fo r the exchange gas processed and sold in 

Texas. A f t e r processing by Cabot at its processing plant , the major ­

i t y of this gas was sold i n the intrastate market at $1.35 per M C F . 

Because this price exceeded that price on which royalties paid was 

based, Brown f i l e d suit i n M a r c h , 1981, c la iming that Cabot had 

fa i led to reasonably market the gas fo r fou r years p r i o r to f i l i n g the 

suit . Cabot had paid royalties of $0.35 per M C F f r o m M a r c h , 1977, 

to October, 1980, and $0.80 per M C F f r o m October 1980 to date of 

t r i a l . Brown claimed that the FPC regulations had not attached to 

the sale of the gas and that royalties had been on an amount less than 

market value, and i n the al ternat ive, i f FPC j u r i s d i c t i o n had at­

tached to the gas exchange, Cabot had an obl iga t ion to seek an aban­

donment f r o m the FPC of its j u r i s d i c t i o n . J u r y f o u n d that Cabot had 

fa i led to reasonably market the gas, and had fa i led to pay royalties 

based on market value f r o m M a r c h 19, 1977 to present. Judgment 
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Texas follows the rule that reinjected gas is 
owned by the injector and not the owner of the 
mineral estate (Lone Star Gas Co. v. Murch i -
son, 353 S.W. 2d 870, 16 O & G R 816 (Tex. Civ. 
App. 1962), wr i t ref 'd n.r.e.), but the Ci ty none­
theless made an interesting point in the factual 
determination of how much recoverable gas was 
located in the storage formation. I n theory the 
injector should be able to present evidence that 
its injection program art if icial ly increases res­
ervoir pressure which would increase the amount 
of gas that would otherwise be economically re­
coverable by the owner of the mineral interest. 
I n this case such evidence was apparently pre­
sented but the j u r y chose to ignore i t . I believe 
that the holding is sound in that the amount of 
recoverable gas is a fact question and should not 
be determined as a matter of law. The c ity in this 
case failed to persuade the factfinder (hat what 
was economically recoverable should have been 
discounted by the ar t i f ic ial pressure caused by 
its injection and storage program. The case 
again shows the need to control all of a storage 
horizon in order to avoid serious problems with 
mineral owners and adverse j u r y findings. 

I t is also interesting to note that Texas allows 
punitive or exemplary damages to be recovered 
against municipalities where the acts were com­
mitted wi th "malice or evil intent" or such gross 
negligence as to be equivalent to such intent. 
City of Gladewater v. Pike, 727 S.W. 2d 514 (Tex. 
1987). Punitive damages are not available, how­
ever, against a municipality, i f a p la in t i f f files a 
42 U.S.C. § 1983 action. Ci ty of Newport v. Fact 
Concerts, Inc., 453 U.S. 247 (1981). 

B M . K . 
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f rom the cross-defendant's lands. The judgment did not 
expressly dispose of the cross-defendants. 

The Texas Supreme Court in North East Independent 
School District v. Aldridge, 400 S.W. 2d 893, 897-8 (Tex. 
1966), recognized that i t is not always essential that the 
judgment expressly dispose of all parties and issues: 

When a judgment, not intrinsically interlocutory in 
character, is rendered and entered in a case regularly 
set for a conventional t r ia l on the merits, no order for a 
separate t r ia l of issues having been entered pursuant to 
Rule 174, Texas Rules of C i v i l Procedure, i t wi l l be pre­
sumed for appeal purposes that the Court intended to, 
and did , dispose of all parties legally before it and of all 
issues made by the pleadings between such parties. 

So far as can be determined f rom the record, Hickey was 
never served wi th citation and did not answer. Therefore, 
the case stands as i f there had been a discontinuance as to 
Hickey, and the judgment is to be regarded as f inal for the 
purposes of appeal. Youngstown Sheet & Tube Co. v. 
Penn, 363 S.W. 2d 230 [17 O & G R 836] (Tex. 1962). While 
the judgment did not expressly decree that the Ci ty take 
nothing as to the cross-defendants, the t r ia l court by im­
plication found no l iabi l i ty as to cross-defendants when 
the judgment is considered in its entirety. See Twin City 
Fire Insurance Company v. Brown, 602 S.W. 2d 118 (Tex. 
Civ. App.—Waco 1980, no wr i t ) . 

A l l of the points of error are overruled. The judgment 
of the tr ial court is a f f i rmed. 

DISCUSSION NOTES 

Underground Storage of Gas: Ownership — Slander of Title — 
Tortious Interference with Contractural Relationship. 

The court was quite correct in stating that 
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owns the wells. And all we need to know is how much he is 
entitled to produce. 

A T T O R N E Y FOR P L A I N T I F F S : Well, that is fine. 
I just wanted that on the record. 

T H E C O U R T : Then it w i l l be agreed and stipulated 
that the judgment wi l l recite — 

ATTORNEY FOR CITY: He's entitled to produce X 
amount of gas out of those wells. 

A T T O R N E Y FOR P L A I N T I F F S : And it wi l l be the 
first gas that he produces. He doesn't have to share it or 
anything. Whatever the j u r y says is his net recoverable, 
economic recoverable gas, less what he's already pro­
duced, he can produce that much gas. 

ATTORNEY FOR CITY: That's right. They are his 
wells, he can open them up. 

T H E C O U R T : It's so agreed then and stipulated. 
(Emphasis added) 

The Ci ty cannot now complain that the tr ial court com­
mitted reversible error when the act of which i t complains 
actually benefitted the City. Moreover, the City stipulated 
that the Bennies, Diamond, and Morr is were "entitled to 
produce X amount of gas out of those wells." The amount 
of native gas that the Bennies, Diamond, and Morr is were 
allowed to recover under the t r ia l court's judgmen t is less 
than the amount the City agreed that plaintiffs could re­
cover. 

Finally, the City contends that the tr ial court erred in 
entering a judgment which did not dispose of all the par­
ties. The City brought a cross-action against Rosanell 
Caraway Hickey and Union Central Life Insurance Com­
pany as cross-defendant's for an accounting of the gas pre­
viously withdrawn and for a declaration of the amount of 
native and extraneous gases remaining for production 

[Report No. 1 (6-89)] 1-147 



138 99 O I L A N D GAS REPORTER 

native gas is the property of the Defendant, City of 
Brady, or their assigns. 

Dur ing the objections to the charge, the following dis­
cussion occurred between the tr ial court and counsel for 
the parties: 

A T T O R N E Y FOR P L A I N T I F F S : Your Honor, there 
are a couple of matters that I think need to be made on 
the record, in regard to the case. The f i rs t is that I have 
been troubled by the fact that we do not have a percent­
age of gas question, as you know. M y inquiry at this 
point in time is that when the j u r y answers how much 
mcf is in place under the proposed charge it's theoreti­
cally possible that there could be gas under the lease still 
that was injected gas as well. A n d [the attorney for the 
city] said that he felt that the court would in it's judg­
ment take care of that problem by reciting that M r . Ben-
nie would be entitled to take the amount that the j u r y 
put in there, in that issue as his gas as the first gas wi th­
drawn. 

Now, i f that is correct and we can have that stipula­
t ion, then that w i l l solve the problem of the percent. 

* * * 

Now, i f [the attorney for the Ci ty] and I can agree, 
the court w i l l enter i t in the judgment i f there is one 
appropriate. I must add that whatever they put as na­
tive gas, you know, i t would be less what M r . Bennie's 
already produced since the date would have to be sub­
tracted f rom that, but the balance would be his to re­
cover as the first gas he recovers. That would solve the 
problem. 

ATTORNEY FOR CITY: / don't have any objection to 
that. That is what I proposed earlier. My notion in the matter 
is Bennie's got wells out there, they are on his property and he 
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time of the purchase of the land by them absent injec­
tion of extraneous gas was 200,000 MCF. The Court 
finds further that the Bennies produced and sold gas in 
the amount of 14,166 M C F f rom the time they pur­
chased the property unt i l the wells were shut in on the 
5th day of March, 1984. The Court further finds that 
the Plaintiffs have been damaged according to the an­
swer in Special issue #6 in the amount of T W O 
H U N D R E D A N D S E V E N T Y F I V E T H O U S A N D 
D O L L A R S ($275,000.00). The Court finds that the fair 
market value of gas was $3.00 per M C F and said sum 
therefore totals 91,666 MCF. The Court finds therefore, 
that the damages awarded are the fair market value of 
91,666 MCF. The Court further finds that the Plaintiffs 
have produced 14,166 M C F of gas f rom the 31st day of 
July, 1981 unt i l March 5, 1984 which includes funds sus­
pended and held by Lone Star Gas Company, plus 
91,666 M C F they have received credit for as daimages 
leaving 94,168 M C F of native recoverable gas under 
their property absent injection of extraneous gas. The 
Court further finds that the first gas to be produced 
f rom the "Caddo" formation by the Bennie #1 and Ben­
nie- -#3 wells after the entry of this Judgment in the 
amount of 94,168 M C F wi l l be native gas absent extra­
neous injection gas and w i l l be the property of the 
Plaintiffs. Any remaining gas following the production 
of that amount wi l l be injected gas and the property of 
the Defendant or their assigns. 

I T IS T H E R E F O R E , O R D E R E D , A D J U D G E D 
A N D DECREED by the Court that Terry Bennie, Julie 
Bennie, Diamond Mineral Investments, Inc., and Dr. 
J . L . Morr is do own 94,168 M C F in the "Caddo" For­
mation under the Terry Bennie properties which is na­
tive recoverable gas absent injection of extraneous gas 
which is their property and which may be produced by 
them. Any remaining gas following the removal of the 
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attorneys were discussing the proposed charge of the court, 
the Ci ty stipulated that the only thing that would keep the 
O'Brien leases "alive" would be the farmout agreement l i t ­
igation. This l i t igat ion between O'Brien (the lessee) and 
Brady Gas (the assignee) did not constitute a "repudia­
t ion" of the lease by the lessor. 

At best, the evidence raises a fact question as to the va­
l id i ty of the O'Brien leases. The t r ia l court properly over­
ruled the City's motion for judgment notwithstanding the 
verdict. 

The City next argues that the tr ial court erred in admit­
t ing evidence of the City's dealings wi th Archer and the 
Archer tract because such evidence was highly prejudicial 
to the Ci ty as it was used to create an argument.that the 
City had discriminated against the Bennies, Diamond, and 
Morr is . The City objected at t r ia l on the grounds that the 
witness could not "speculate on why the City treated some­
body differently i f , in fact, they treated them differently. 
M r . Archer's a problem we've got to deal with and we're 
not dealing with h im in this lawsuit." 

The objection at t r ia l is not the same as the objection 
urged in the point of error and presents nothing for re­
view. Texas Imports v. Allday, 649 S.W. 2d 730 (Tex. 
App.—Tyler 1983, wr i t ref 'd n.r.e.); Wilkerson v. Pic 
Realty Corp. , 590 S.W. 2d 780 (Tex. Civ. A p p . - H o u s t o n 
[14th Dist . ] 1979, no wr i t ) . The testimony concerning the 
City's dealings wi th Archer was admissible because it was 
relevant to the issue of whether the Ci ty acted wi th malice. 

The City argues that the tr ial court entered its judgment 
based upon findings not made by the j u r y and not re­
quested to be submitted to the jury . The Tria l court's judg­
ment states in part: 

The Court finds that in Answer to Special Issue #1 
that the ju ry found that the economic recoverable gas in 
the "Caddo" formation under the Bennie property at the 
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International, Inc., 369 S.W. 2d 797 (Tex. Civ. A p p . -
Beaumont 1963, wr i t ref 'd n.r.e.); Kingsbery v. Phillips 
Petroleum Company, 315 S.W. 2d 561 (Tex. Civ. A p p . ~ 
Austin 1958, wri t ref 'd n.r.e.); Richardson v. Terry, 212 
S.W. 523 (Tex. Civ. App. - E l Paso 1919, wri t dism d); and 
Roberts v. Clark, 103 S.W. 417 (Tex. Civ. App. -1907, no 
wr i t ) . 

These cases deal with contracts terminable at wi l l or with 
option contracts where the non-performing party had the 
absolute or legal right to arbitrari ly refuse to carry out the 
contract. The gas purchase agreement was not similar to 
the terminable at w i l l contracts and option contracts found 
in the above cases; therefore, these cases are not control­
l ing . 

The record does not support the City's contention that 
the only reason Lone Star shut i n the Bennie No. 1 was 
because the carbon dioxide content of the gas exceeded 
three percent. As previously discussed, the record sup­
ports the theory that Lone Star shut in the Bennie No. 1 
because of the letter. 

Next, the City contends that the tr ial court erred in not 
granting its motion for judgment notwithstanding t he ver­
dict because the undisputed evidence demonstrates that 
the City owned valid leases covering the mineral estate be­
neath the Bennie property. The alleged error of the tr ial 
court in refusing to render judgment non obstante vere­
dicto raises only no evidence questions for appellate re­
view. Rego Company v. Brannon, 682 S.W. 2d 677 (Tex. 
App. —Houston [1st Dist . ] 1984, wr i t ref 'd n.r.e.); Wise v. 
Pena, 552 S.W. 2d 196 (Tex. Civ. A p p . - C o r p u s Christi 
1977, wri t dism'd). I n acting upon a motion for judgment 
notwithstanding the verdict, all testimony must be consid­
ered in a light most favorable to the party against whom 
the motion is sought, and every reasonable intendment de-
ducible f rom the evidence is to be indulged in such party's 
favor. Miranda v. Joe Myers Ford, Inc., 638 S.W. 2d 36 
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held liable for exemplary damages. The Supreme Court 
recently set out the acts which give rise to a claim for ex­
emplary damages against a municipality in City of Gla-
dewater v. Pike, 727 S.W. 2d 514, 523 (Tex. 1987): 

I n the context of exemplary damages against a munic­
ipality, however, we agree wi th the reasoning used by 
the F i f th Circui t in Peace v. City of Center, 372 F. 2d 
649 (5th Cir. 1967). There, the court held that l iabi l i ty 
w i l l result only i f i t is "pleaded and proved that the acts 
giving rise to the claim were committed wi th such mal­
ice or evil intent, or such gross negligence as to be 
equivalent to such intent." Peace at 650. Thus, in order 
to recover, the p la in t i f f must show at least that amount 
of conscious indifference which would tend to show mal­
ice or evil intent on the part of the actor. (Emphasis added) 

A f ind ing of actual malice w i l l support an award of exem­
plary damages. Courts have defined actual malice as " i l l -
w i l l , spite, evil motive, or purposing the in ju r ing of an­
other." Top Value Enterprises, Inc. v. Carlson Market ing 
Group, Inc. 703 S.W. 2d 806, 813 (Tex. A p p . - E l Paso 
1986, wr i t ref 'd n.r.e.). See Fortner v. M e r r i l l Lynch, 
Pierce, Fenner & Smith, Inc., 687 S.W. 2d 8 (Tex. App. -
Dallas 1984, wr i t ref 'd n.r.e.); State National Bank of El 
Paso v. Farah Manufactur ing Company, Inc., 678 S.W. 2d 
661 (Tex. App. — El Paso 1984, wr i t dism. by agr.). 

The City contends that there was no breach of contract 
because the gas purchase agreement contained a provision 
which allowed Lone Star the right not to purchase the gas 
i f the carbon dioxide content of the gas exceeded three per­
cent and because the record reflects that the carbon diox­
ide content was consistently above this level. Arguing that 
a cause of action for interference with contractual rela­
tions cannot exist where a party has an option under the 
contract to either perform or not perform, the City cites 
the following cases: C. E. Services v. Control Data Cor­
poration, 759 F. 2d 1241 (5th Cir. 1985); Davis v. Alwac 
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from the time the Bennie No. 1 was shut-in unt i l the time 
of t r ia l . 

There is evidence of probative force to support the jury's 
f inding in Special Issue No. 4 that the wr i t ing of the letter 
was a proximate cause of the damages to the Bennies, 
Morr is , and Diamond. Af ter carefully reviewing all the 
evidence, we hold that the jury's finding on Special Issue 
No. 4 is not so contrary to the overwhelming weight of the 
evidence as to be clearly wrong and unjust. 

Next, the City challenges the jury's findings to Special 
Issues Nos. 5 and 7. 

Special Issue No. 5 contains an improper def ini t ion of 
"actual malice," but the City did not object. Tex. R. Civ. 
R 274 states that "[a]ny complaint as to an instruction, 
issue, defini t ion or explanatory instruction, on account of 
any defect, omission, or fault in pleading, shall be deemed 
waived unless specifically included in the objections " See 
Yellow Cab and Baggage Company v. Green, 277 S.W. 2d 
92 (Tex. 1955); Charter Builders v. Durham, 683 S.W. 2d 
487 (Tex. App. —Dallas 1984, wr i t ref 'd n.r.e.); Jones v. 
Ci ty of Odessa, 574 S.W. 2d 850 (Tex. Civ. A p p . - E l Paso 
1978, wri t ref 'd n.r.e.). Because the Ci ty did not object, 
the City is bound by the def ini t ion submitted and has 
waived its right to complain about this defini t ion on ap­
peal. 

As stated above, the evidence is sufficient to support a 
f inding by the j u r y that the Ci ty sent the letter wi th reck­
less disregard of whether i t was false or not. We hold that 
there is evidence of probative force to support the jury's 
findings in Special Issues Nos. 5 and 7 on actual malice 
and exemplary damages and that the jury's f inding on 
Special Issue No. 5 is not so contrary to the overwhelming 
weight of the evidence as to be clearly wrong and unjust. 

The City also challenges the findings to Special Issues 
Nos. 5 and 7 on the grounds that a municipality cannot be 
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the storage reservoir, and that the City had decided to "do 
nothing" about the situation. The j u r y could have inferred 
that the February 7, 1984, letter to Lone Star was an inten­
tional continuation of the City's policy to "just wait them 
[the Bennies] out." 

The Bennies, Diamond, and Morr is argue that the rec­
ord establishes that the "Ci ty Council determined that they 
would attempt to starve out Terry Bennie." However, this 
"starve out" testimony was presented outside the presence 
of the jury . We cannot consider the statements made out­
side the presence of the j u r y in determining a no evidence 
or a factually insufficient evidence point of error. 

There is evidence of probative force to support the jury's 
f ind ing in Special Issue No. 3 that wr i t ing the letter was 
an act of unjust i f ied interference by the City. Af te rcare-
fu l ly reviewing all the evidence, we hold that the jury's 
f ind ing on Special Issue No. 3 is not so contrary to the 
overwhelming weight of the evidence as to be clearly wrong 
and unjust. 

There is evidence that the wr i t ing of the letter proxi­
mately caused the damages to the Bennies, Morris and 
Diamond. Plaintiff 's Exhibit No. 64, a Lone Star interoff­
ice memo, stated: 

The February 7 letter f rom M r . J . E. Gangstad, an at­
torney representing the Ci ty of Brady, appears to create 
a bona fide controversy concerning ownership of gas 
produced f rom the Terry Bennie No. 1 Well; therefore, 
under the provisions of Article X I I I of the subject gas 
purchase contract i t would be proper to suspense pay­
ments for production f rom the subject well un t i l the 
controversy between the City of Brady and Diamond 
Mineral Investments has abated. 

The record also reflects that while the Bennie No. 1 was 
shut-in, the gas pressure for the well decreased. The j u r y 
awarded damages in Special Issue No. 6 for the loss of gas 
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Refining Co., 83 S.W. 2d 935 (Tex. 1935). Therefore, the 
Bennies, Diamond, and Morr is were entitled to recover 
the native gas beneath their land. 

After carefully reviewing all the evidence, we hold that 
there is evidence of probative force to support the jury's 
findings to Special Issues Nos. 1 and 6 and that those f ind­
ings are not so contrary to the overwhelming weight of the 
evidence as to be clearly wrong and unjust. 

The City also challenges the findings to Special Issues 
Nos. 3 and 4. 

Gary D . Askins, a former general manager of the City's 
gas contracts and lease records and an assistant city man­
ager in charge of general management of the Brady Gas 
Company, testified as to problems with various titles to 
tracts of land in the Janellen Field. Askins examined the 
farmout agreements, the City's records, and other related 
documents dealing with various tracts in the Janellen f ield. 
He informed the City Council several times "that we had 
a serious problem with the Bennie properties"; that "sev­
eral of these leases had expired and there were holes in the 
f ie ld"; and that in his opinion "the George O'Brien oil and 
gas lease had expired, due to nonpayment of rentals or 
nonpayments of delay royalties." Askins recommended 
that the council authorize him to contact M r . Bennie; and 
"offer to essentially reacquire a storage lease on his land 
for some cash consideration" or that the council proceed 
with condemnation proceedings. Askins was authorized to 
make an ini t ia l contact wi th Bennie i n early 1982 but noth­
ing further was done. Askins testified that the council 
wanted to wait to see what developed. Askins also testified 
that the same problem existed with another tract of land 
known as the Archer tract but that the Ci ty handled that 
situation differently. 

Askins' testimony reflects that the Ci ty was aware that 
the O'Brien leases had expired, that there were "holes" in 
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able native gas absent the pressurization caused by the in­
jected gas. 

The Ci ty argues that "absent" means absent the in­
creased pressurization caused by the injected gas. Again, 
we disagree. The phrase "absent the injection of extra­
neous gas" as used in the context of Humble O i l and Re­
f in ing Company v. West, supra, means that the Bennies, 
Diamond, and Morr is are entitled to recover only the na­
tive gas, not native gas and extraneous gas. The phrase 
"absent the injection of extraneous gas" means to subtract 
or take away the extraneous gas f rom the total gas beneath 
the Bennie land. Even i f the native gas was commingled 
with the injected or extraneous gas, there is sufficient ev­
idence to support the jury's f ind ing that, "absent" the in­
jected gas, the volume of economically recoverable, native 
gas was 200,000 mcf. The City's pressurization theory is 
not applicable. 

The record supports the theory that the gas beneath the 
Bennie property is native gas, not injected or commingled 
gas. Dan Tindol , a chemist, testified that he compared 
samples of the gas f rom the Bennie No. 1 wi th samples of 
the injected gas and concluded that the samples were "two 
different gases" f rom "two different sources." Stacey 
Smyre, an engineer, testified that the gas under the Ben­
nie tract was different f rom the injected gas. 

The Texas Supreme Court stated in E l l i f f v. Texon D r i l l ­
ing Co., 210 S.W. 2d 558, 561 (Tex. 1948): 

I n our state the landowner is regarded as having ab­
solute title in severalty to the oil and gas in place be­
neath his land. The only qualification of that rule of 
ownership is that i t must be considered in connection 
with the law of capture and is subject to police regula­
tions. (Citations omitted) 

See Halbouty v. Railroad Commission, 357 S.W. 2d 364, 
374[16 O & G R 788] (Tex. 1962); Brown v. Humble O i l & 
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S.W. 2d 812 [48 O & G R 516] (Tex. 1974); Exxon Corpora­
tion v. West, 543 S.W. 2d 667 [56 O & G R 398] (Tex. Civ. 
App.—Houston [1st Dist . ] 1976, wr i t ref 'd n.r.e.), cert, 
denied, 434 U.S. 875, 98 S. Ct . 224, 54 L .Ed . 2d 154 
(1977); and Lone Star Gas Company v. Murchison, 353 
S.W. 2d 870 [16 O & G R 816] (Tex. Civ. App. --Dallas 1962, 
wri t ref 'd n.r.e.). These cases do not support the City's 
"pressure" theory. 

The court in Lone Star Gas Company v. Murchison, su­
pra at 878, [16 O & G R at 826-827], embraced the language 
of White v. New York State Natural Gas Corp., 190 F. 
Supp. 342 [14 O & G R 253] ( W D . Pa. 1960), where it was 
stated that "[o]nce severed f rom the realty, however, gas 
and o i l , like other minerals, become personal property 
. . . . [T] i t le to natural gas once having been reduced to 
possession is not lost by the injection of such gas into a 
natural reservoir for storage purposes." See also Humble 
O i l and Refining Company v. West, supra at 817 [48 
O & G R at 525]. The Court in Humble O i l and Refining 
Company v. West, supra at 819 [48 O & G R at 528], reached 
the following holding: 

[ I ] t is.our view that the act of commingling native and 
extraneous gas did not impose upon Humble [the injec­
tor of the gas] the obligation of paying royalties on all 
[both injected and native] gas thereafter produced f rom 
the reservoir, i f the evidence establishes wi th reasonable 
certainty the volume of gas reserves upon which the 
Wests would have been entitled to royalties, absent in­
jection of extraneous gas. 

The Exxon Corporation v. West case involved the re-trial 
and subsequent appeal of the Humble O i l and Refining 
Company v. West case. The above cases do net require the 
fact finder to take the "pressure" of the injected gas; into 
consideration when determining the amount of recover­
able native gas. The j u r y in Special Issue No. 1 was not 
asked to determine the amount of economically recover-
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damages. You may consider compensation for incon­
venience, attorney's fees, expense of l i t igation, and 
other expenses not recoverable as actual damages. 

The City argues that there is no evidence to support the 
jury's answers to all of these special issues and that, alter­
natively, there is insufficient evidence to support the jury's 
answers to Special Issues Nos. 1, 3, 4, 5, and 6. We dis­
agree. 

I n reviewing a no evidence point, only the evidence and 
the inferences therefrom which tend to support the ju ry 
verdict shall be considered, wi th all evidence to the con­
trary being disregarded; and i f there is any evidence of 
probative value to support the j u r y verdict, the verdict 
must be aff i rmed. International Armament Corporation 
v. K i n g , 686 S.W. 2d 595 (Tex. 1985); Martinez v.*Qelta 
Brands, Inc., 515 S.W. 2d 263 (Tex. 1974); Garza v. Alviar, 
395 S.W. 2d 821 (Tex. 1965). I n reviewing the City's fac­
tually insufficient evidence points of error, this Court must 
consider and weigh all the evidence and reverse the tr ial 
court only i f the jury's findings are so contrary to the over­
whelming weight of the evidence as to be clearly wrong 
and unjust. Pool v. Ford Motor Company, 715 S.W. 2d 629 
(Tex. 1986); Dyson v. O l i n Corporation, 692 S.W. 2d 456 
(Tex. 1985); I n re King's Estate, 244 S.W. 2d 660 (Tex. 
1951). 

Concerning Special Issues Nos. 1 and 6, the City con­
tends that: (1) there is no evidence that, absent the in­
jected gas, the economically recoverable native gas is 
200,000 mcf; and (2) the reason the economically recov­
erable gas under the Bennie tract, absent the injection of 
extraneous gas, is zero is "because when the pressure in the 
reservoir furnished by the volume of injected gas is re­
moved f rom consideration, there is insufficient pressure to 
allow economic recovery." (Emphasis added) I n support of 
this position, the Ci ty cites the following cases as control­
l ing: Humble O i l and Refining Company v. West, 508 
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that the City of Brady acted wi th actual malice in send­
ing the letter to Lone Star Gas Company on February 7, 
1984? 

Answer "We do" or "We do not." 

ANSWER: We do 

You are instructed that " A C T U A L M A L I C E " means 
that something is communicated with knowledge that it 
was false or wi th reckless disregard of whether it was 
false or not. 

I f you have answered Special Issue No. 5 "We do," 
and only in that event, answer Special Issue No. 7. 

SPECIAL ISSUE NO. 6 

What sum of money, i f paid now in cash, do you f ind 
f rom a preponderance of the evidence would compen­
sate the Plaintiffs for their damages, i f any, f rom the loss 
of their gas f rom the Bennie property from March 5, 
1984 unt i l the present time? 

Answer in dollars and cents, i f any. 

ANSWER: $275,000.00 

SPECIAL ISSUE NO. 7 

What sum of money, i f paid now in cam, do you f ind 
f rom a preponderance of the evidence, should be as­
sessed against the City of Brady as exemplary dam-
mages? 

Answer in dollars and cents, i f any. 

ANSWER: $25,000.00 

" E X E M P L A R Y D A M A G E S " means an amount that 
you may in your discretion award as an example to 
others and as a penalty or by way of punishment, in ad­
dit ion to any amount you may have found as actual 
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SPECIAL ISSUE NO. 3 

Do you f i n d f rom a preponderance of the evidence 
that the wr i t ing of the letter of February 7, 1984 was an 
act of unjust i f ied interference by the Ci ty of Brady be­
tween the Plaintiffs and Lone Star Gas Company? 

Answer "We do" or "We do not." 

A N S W E R : We do 

You are further instructed that a party is jus t i f ied in 
interfering wi th contractual relationships of others 
where such interference is in exercise of the party's own 
rights or where the party possesses an equal or superior 
interest in the subject matter. 

I f you have answered Special issue No. 3 "We do," 
and only i n that event, answer Special Issue No 

SPECIAL ISSUE N O . 4 

Do you f ind f rom a preponderance of the evidence 
that such act was a proximate cause of the damages to 
the Plaintiffs, i f any? 

Answer "We do" or "We do not." 

A N S W E R : We do 

The term " P R O X I M A T E CAUSE" means that cause 
which, in a natural and continuous sequence, produces 
an event, and without which cause such event would not 
have occurred; and in order to be a proximate cause, 
the act or omission complained of must be such that a 
person using ordinary care would have foreseen that the 
event, or some similar event, might reasonably result 
therefrom. 

SPECIAL ISSUE N O . 5 

Do you f ind f rom a preponderance of the evidence 

1-132 [99 Oil and Gas Reporter Report No. 1 (6-89)] 



C I T Y OF BRADY V. B E N N I E 123 

the same case." 48 Tex. Jur. 3d Judgments sec. 353 (1986). 
48 Tex. Jur. 3d Judgments sec. 353 (1986) also states: 

The doctrine of stare decisis is a rule under which the 
determination of a question of law by a court of ultimate 
resort becomes a part of the law of the state and a pre­
cedent governing the decision of subsequent matters in­
volving the same point. 

The question of law decided in the appeal of the libel 
suit, that an absolute privilege should be granted to the 
attorney's letter relating to pending or proposed l i t igation, 
differs f rom the qualified privilege question in this case. 
Here, the City is not entitled to an "absolute" privilege 
defense in a suit for tortious interference. See Sakowitz, 
Inc. v. Steck, supra. Even though the letter was a p r iv i ­
leged communication by the City's attorney in an action 
in damages for l ibel , the cause of action for tortious inter­
ference against the City is not barred. See James v. Brown, 
supra; Steck v. Sakowitz, Inc., 659 S.W. 2d 91 (Tex. 
App. — Houston [14th Dist.] 1983), rev'd on other grounds, 
669 S.W. 2d 105 (Tex. 1984). 

The tr ial court submitted the following special issues in­
volving the tortious interference theory: 

SPECIAL ISSUE N O . 1 

From a preponderance of the evidence, what do you 
f i n d to have been the volume of economically recover­
able native gas, i f any, which the Bennies would have 
had under their land on July 31, 1981 absent injection of 
extraneous gas? 

Answer in mcf: 

ANSWER: 200,000 M C F 

* * * 
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Justice Wallace in his dissenting opinion, supra at 109, also 
stated: 

I t must be noted that the claimed privilege is not ab­
solute, but qualified, and can only be sustained i f the in-
terferor can show either: (1) that he has an equal or su­
perior right to that of the pla in t i f f or, (2) he has a good 
faith belief that such a superior right exists. C.f., Black 
Lake Pipe Line Co. v. Un ion Construction Co., 538 
S.W. 2d 80, 91 (Tex. 1976). (Emphasis in original) 

Ci t ing G r i f f i n v. Rowden, 702 S.W. 2d 692 (Tex. App. -
Dallas 1985, wri t ref 'd n.r.e.), the Ci ty argues that lis pen­
dens is absolutely privileged in an action for tortious in ­
terference with a contract. The letter was not the f i l i n g of 
a lis pendens, and this case does not involve lis pendens. 

The Ci ty also claims that the libel suit is conclusive of 
this case, is res judicata, is the law of the case, and is stare 
decisis. We disagree. 

Res Judicata is defined as: 

[T]he doctrine that a question of law or fact, distinctly 
put in issue and directly determined by a court of com­
petent jurisdict ion as a ground for recovery or defense 
in a suit or action between parties sui generis, is conclu­
sively settled by the f ina l judgment or decree therein, so 
that it cannot be futher litigated in a subsequent suit 
between the same parties or their privies. 

48 Tex. Jur. 3d Judgments sec. 351 (1986). This appeal 
involves different causes of actions, issues, and parties 
than the libel suit. Therefore, the doctrine of res judicata 
does not apply; and the libel suit is not conclusive of this 
case. 

The City also argues that the doctrines of the law of the 
case and of stare decisis apply. The doctrine of the law of 
the case "applies only to decisions of questions of law and 
is confined in its operation to subsequent proceedings in 
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ages is precluded because of this Court's opinion in the 
libel suit; 3 (3) there is no evidence, and alternatively in­
sufficient evidence, to support the jury's findings on the 
tortious interference with a contract theory; (4) exemplary 
damages cannot be awarded against a municipality; (5) no 
breach of the Lone Star gas purchase contract occurred; 
(6) the City had valid mineral leases on the Bennie prop­
erty; (7) testimony was improperly admitted; and (8) the 
judgment was based upon findings not submitted to the 
j u r y and did not dispose of all the parties. I n view of our 
affirmance on the tortious interference theory, the points 
challenging the findings on the slander of tit le theory wi l l 
not be discussed. 

The City argues that the tr ial court erred in refusing to 
grant the City's motion for judgment notwithstanding the 
verdict because the letter sent to Lone Star was absolutely 
privileged as determined in the libel suit. We disagree. 

Communications made in the course of a judicial pro­
ceeding are absolutely privileged and cannot constitute the 
basis of an action for libel or slander. Reagan v. Guardian 
Life Ins. Co., 166 S.W. 2d 909 (Tex. 1942). This privilege 
extends to communications made in contemplation of a j u ­
dicial proceeding. James v. Brown, 637 S.W. 2d 914 (Tex. 
1982). However, as stated by the majori ty and dissenting 
opinions in Sakowitz, Inc. v. Steck, 669 S.W 2d 105 (Tex. 
1984), a "qual if ied," but not an "absolute," privilege may 
be urged in a suit for tortious interference. The majori ty 
opinion in Sakowitz, Inc. v. Steck, supra at 107, stated: 

To establish the necessary elements for her claiim of 
tortious interference, Steck [p la in t i f f ] had to show (1) 
that the defendant maliciously interfered with the con­
tractual relationship, (2) without legal just if icat ion or 
excuse. 

:t Terry Bennie et ux. et al. v. Brown, Maroney, Rose, Barber, and Dye 
and John E. Gangstad, supra. 
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Our client [Ci ty of Brady] has previously injected 
natural gas into the Janellen (Caddo) Field and believes 
that the Subject Well [Bennie Well No. 1] is producing 
such injected gas. As you know (see Lone Star Gas Co. 
v. Murchison, 353 S.W. 2d 870 [16 O & G R 816] (Tex. 
Civ. App. —Dallas, 1963 wr i t ref 'd n.r.e.) i t is the rule 
in Texas that the owner of natural gas does not lose title 
thereto when that gas is stored in an underground res­
ervoir. By draining our client's stored natural gas, Dia­
mond is guilty of converting that gas and has no author­
ity to sell such gas to Lone Star. 

The City of Brady has instructed us to pursue all 
available legal remedies to protect its stored gas. We 
hereby request that payments be suspended unt i l title to 
the gas in question can be determined. 

The letter was dated February 7, 1984; Lone Star shut in 
the Bennie No. 1 on March 5, 1984. 

The Bennies and Diamond sued the Ci ty alleging tor­
tious interference wi th the Lone Star gas purchase con­
tract and slander of ti t le and sued the attorney for l ibel . 
Summary judgment was granted in favor of the attorney, 
and the libel suit was severed f rom the present case.2 Mor­
ris was then added as a p la in t i f f to the tortious interfer­
ence with a contract and slander of title actions. 

The Ci ty contends that: (1) there is no evidence, and 
alternatively insufficient evidence, to support the jury's 
f ind ing on the slander of title theory; (2) recovery for dam-

2 The summary judgment in the libel suit was affirmed by this Court 
on appeal. Terry Bennie et ux. et al. v. Brown, Maroney, Rose, Bar­
ber, and Dye and John E. Gangstad, No. 11-85-069-CV (Tex. A p p . -
Eastland, August 1, 1985, no writ) (unpublished opinion). This Court 
held that the attorney's letter was written preliminary to a proposed 
judicial proceeding ans was, therefore, absolutely privileged. Russell 
v. Clark, 620 S.W. 2d 865 (Tex. Civ. App.-Dallas 1981, writ ref'd 
n.r.e.). 

1-128 [99 Oil and Gas Reporter Report No. 1 (6-89)] 



C I T Y OF BRADY V. B E N N I E 119 

agreement; and Tanbark dril led wells under the terms of 
the farmout agreement. Brady Gas refused to deliver as­
signments of the acreage allegedly earned by the Tanbark 
wells contending that Tanbark had improperly dril led into 
the storage reservoir. This refusal to assign resulted in 
Tanbark suing Brady Gas. 1 Eventually Brady Gas : assets, 
as well as its contracts and liabilities, were transferred to 
the City of Brady. 

On July 31, 1981, Terry and Julie Bennie purchased the 
three tracts of land f rom Morr is . Morr is retained a min­
eral interest in the tracts. These tracts are known as Ben­
nie Tracts Nos. 1, 2, and 3. I n September of 1982, Dia­
mond Mineral Investments, Inc. , a closely held family 
corporation formed by the Bennies, acquired a lease f rom 
the Bennies and Morr is on Tract No. 3. Diamond pur­
chased the well known as the Bennie No. 1 on Tract No. 3 
f rom Tanbark in May 1983 and subsequently entered into 
a gas purchase agreement wi th Lone Star Gas Company 
to sell gas f rom the Bennie No. 1. 

The present suit arose out of a letter concerning the pur­
chase of gas f rom the Bennie No. 1. The letter, writ ten by 
an attorney employed by the City and addressed to Lone 
Star, stated in part: 

' Prior to trial in the state court, Brady Gas filed a petition in bank 
ruptcy; and the state court action was stayed. The Bankruptcy Court 
approved a reorganization plan which provided in part that all of 
Brady Gas' assets would be transferred to the City of Brady and that 
the City would assume all contracts and obligations. Summary judg­
ment was then granted in the state court action in favor of the City on 
the grounds that Tanbark's damage claim was barred by res judicata 
because it could have been pursued in the bankruptcy court but was 
not. The summary judgment was affirmed on appeal. Tanbark Oil 
Company 1978-1, Ltd. , George H . O'Brien and George O. Sanders v. 
City of Brady, Texas, No. 11-85-080-CV, (Tex. App. - Easthod, Au­
gust 22, 1985, writ ref's n.r.e.) (unpublished opinion). 
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said reservoir which inflated the amount of recoverable gas. The 
court concluded that the jury need not have been instructed that 
they must not consider the artificial pressure of the reservoir in com­
ing to their conclusion as to how much economically recoverable 
natural gas was in place. The court also concluded that there was 
evidence in the record to support a finding of actual malice on behalf 
of the City in order to meet the requirements for the tortious inter­
ference claim. That same finding of actual malice could also be used 
to support an award of punitive damages against the municipality. 

M c C L O U D , Chief Justice. 

Terry and Julie Bennie, Dr. J . L . Morr is , and Diamond 
Mineral Investments, Inc. sued the Ci ty of Brady for tor­
tious interference wi th a gas purchase contract and for 
slander of t i t le . Based upon the jury's answers to special 
issues, judgment was entered for the plaintiffs . W&-affirm. 

Dr. J . L . Morr is owned three tracts of land in Brown 
County which covered a part of a gas storage reservoir lo­
cated in the Caddo Formation in the Janellen Field. I n 
1962, Morr is entered into a 10-year gas storage lease cov­
ering these three tracts. The gas storage lease contained 
two 10-year renewal options; however, the storage lease 
expired in 1972 when Brady Municipal Gas Corporation, 
the holder of the lease, failed to properly exercise the first 
10-year option. 

I n 1976, Morris leased by separate leases the three tracts 
to George O'Brien, who subsequently assigned the leases 
to Brady Gas. Brady Gas then entered into a farmout 
agreement wi th O'Brien which allowed O'Brien to produce 
minerals above and below a defined area of the Caddo For­
mation. Under the terms of the agreement, Brady Gas was 
to assign to O'Brien or his assignees acreage wi th in the 
leases upon the dr i l l ing and completion of wells to a depth 
either above or below the designated area. Through sub­
sequent, partial assignments, George O. Sanders and 
Tanbark O i l Company acquired interests in the farmout 
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CITY OF BRADY v. BENNIE et al. 
Texas Court of Appeals, Eastland 
July 18, 1987-No. 11-86-087-CV 

735 S.W. 2d 275 
(Rehearing denied September 17, 1987) 

Underground Storage of Gas: Ownership — Slander of T i t l e — Tort ious Inter­

ference w i t h Contractual Relationship. 

The p la in t i f f s were the owners of the mineral interest s in the Caddo 

Format ion . A t one t ime the defendant C i t y or its predecessor in i n ­

terest owned the gas storage rights in the fo rma t ion pursuant :o a 

lease. The lease purpor tedly expired as to the pla in : i f f ' s interest. 

The p la in t i f f s developed their minera l estate and entered in to a gas 

purchase contract w i th Lone Star Gas. The C i ty authorized its at­

torney to send a letter to Lone Star i n f o r m i n g them that the gas was 

owned by the C i t y and not by the p la in t i f f s . Lone Star immediate ly 

began to place the purchase money in to a suspense account. P l i i n -

t i f f s ins t i tu ted this action c la iming tort ious interference w i t h the 

contract, slander of t i t le and l ibe l against the attorney who wrote the 

letter. The l ibe l action was severed and t r i ed separately. A summary 

judgment was entered for the attorney in that case, the court con­

c luding that the letter was absolutely pr iv i leged as t was wr i t t en 

p re l iminary to a proposed j u d i c i a l proceeding. The remain ing two 

cause's of action were t r ied to a j u r y which found that the defendants 

had tort iously in terfered w i t h the p la in t i f f ' s gas purchase contract 

and awarded both compensatory and puni t ive damages against the 

Ci ty . He ld : A f f i r m e d . The C i t y made numerous challenges to the 

ju ry ' s verdict all of which were rejected by the court . I n i t i a l l y they 

argued that the judgment in the l ibe l suit was either the law of the 

case or res jud ica ta . The court disagreed not ing that in l ibel cases 

there is an absolute privilege for communications made in anticipa­

t ion of a lawsuit while in this case only a qua l i f i ed privilege was 

involved in the cause of action al leging tor t ious interference w i t h 

contract. I n discussing the challenge to the jury ' s verdict that the 

p la in t i f f s owned the gas they were sell ing, the court concluded that 

while i t was clear that the C i t y d id have t i t l e to the reinjected gas i t 

was equally clear that t i t le to the native gas belonged to the pla in­

t i f f s . The court rejected the City 's c la im that the ju ry ' s f i n d i n g that 

there was 200,000 M C F of recoverable native gas wt s wi thou t any 

basis i n the record. The C i t y proffered the theory that whatever na­

tive gas there was below the p la in t i f f s ' acreage, the fact that the: City 

injected gas in to the reservoir a r t i f i c i a l l y increased the pressure of 
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RAYL v. EAST OHIO GAS COMPANY et al * 

Ohio Court of Appeals 
Summit County 

August 8, 1973—Docket No. 7141 
348 N.E. 2d 385 

Storage o f Gas: Distinction Between Oi l and Gas Lease and Gan 
Storage Agreement. 

I n 1928, predecessors in title to the appellant executed and 
delivered to the appellee an oil and gas lease which gave appellee 
the right to dri l l for oil and gas for a minimum rental plus an 
additional royalty for any oil or gas produced. Appellant 
drilled several wells and produced gas; a $200 gas royalty was 
paid quarterly. I n 1948, the original lease was supplemented 
by appellant's predecessors in title by a document entitledi "Sup­
plemental Gas Storage Agreement." This agreement purported 
to extend the original lease by granting the additional right of 
"introducing, injecting, storing and removing gas of any kind." 
The agreement was to be for a primary term of ten years and 
so much longer either as gas was being produced, stored, with­
drawn, or held in storage by the lessee in the subsurface sands or 
as oil or gas was found on the land. This agreement also pro­
vided for payments of $200 per year per well, quarterly, and in 
lieu thereof, oil and gas royalties i f either was produced and 
marketed. Several wells were converted to storage use. A l l 
quarterly payments were made until November 1972 when ap­
pellants refused payment. Appellants had filed suit i n July 
1971, seeking a declaratory judgment that the 1928 lease was 
terminated and that the storage agreement was void and if i t 
was not void, that i t terminated in 1958. Appellee answered, 
claiming both agreements were valid, and appellants were es­
topped by reason of their acceptance of the rents. The lower 
court gave judgment for appellee. On appeal, the principal 
question was whether the supplemental gas storage agreement was 
to be treated as an ordinary contractual lease or as an oil and 
gas lease. Held: Judgment accordingly. An oil and gas lease is 
an exploitation of the minerals under the surface of an owner's 
land. The storage agreement is simply a rental agreement for 

* A motion to certify the record was overruled by the Supreme Court 
of Ohio, December 7, 1973. 
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the use of the lessor's land. The supplemental gas storage agree­
ment is not definite and certain beyond its primary term. The 
term is determined by the will of the lessee and is a tenancy at 
will. The supplemental gas storage agreement was a valid and 
subsisting contract which, beyond the primary term, was termin­
able at the will of the lessors or lessees. 

SYLLABUS BY THE COURT 

The distinction between an oil and gas lease, and a gas 
storage agreement is that the former involves the exploita­
tion of minerals under the surface of the owner's land, 
while the latter is simply a rental agreement for the use 
of the lessor's land. The former involves expenditures of 
great sums of money on a gamble that oil or gas wil l be 
found, and the law protects the investing discoverer. Gas 
storage agreements do not have those attendant risks, and 
do not warrant the extension of the "locator or discoverer's 
rights" principle. The lessor as well as the lessee may ter­
minate a tenancy at will. 

MAHONEY, Judge. 

On August 10, 1928, the predecessors in title to land 
owned by plaintiffs, the appellants herein, situated in sec­
tion 31 of Green Township, Summit County, executed and 
delivered to the defendant, East Ohio Gas Co. (an appellee), 
an oil and gas lease for the primary term of five years, and 
"so much longer as oil or gas . . . is or are found on said 
premises in paying quantities in the judgment of the les­
see . . ." 

The lease gave the East Ohio Gas the right to drill, ex­
tract, and operate oil wells, etc., and lay pipe, etc., for a 
minimum annual rent of $165 ($1 per acre). If a well was 
drilled and oil found, a "one-eighth" royalty was to be paid, 
with a greater royalty for greater quantities marketed and 
used off the premises. 
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In 1933, prior to the expiration of the primary term of 
the lease, East Ohio Gas well No. 1312 was drilled, and gas 
produced. Thereafter, a $200 royalty was paid quarterly. 
In 1936, East Ohio Gas well No. 1376 was completed, gas 
was produced, and thereafter a royalty was paid quarterly. 

In 1948, the predecessors in title to the plaintiffs executed 
and delivered to East Ohio Gas a written document labeled 
"Supplemental Gas Storage Agreement." The agreement 
was not signed by East Ohio Gas. I t recites a beginning 
date of September 1, 1948, but the notarial acknowledgments 
are dated September 28, 1948, and December 18, 1948. 

This agreement, for a consideration of $1, purports to 
modify and extend the 1928 lease by granting the additional 
right of ". . . introducing, injecting, storing and removing 
gas of any kind, including gas now or at any time hereafter 
lying under said premises, either through wells now located 
or hereafter drilled upon said premises or through wells lo­
cated upon any other premises within the so-called Clinton 
Sands area . . . [and] to drill as it may elect . . . and to in­
stall and maintain . . . such additional equipment and pipe 
lines . . . as may be necessary . . . ." 

The agreement was alleged to be for a primary term of 
ten years "and so much longer either (1) as gas is being pro­
duced, stored, withdrawn, or held in storage by the lessee, 
in the sub-surface sands . . . or (2) as oil is found on said 
premises, or gas is found in sub-surface formations . . . in 
paying quantities in the judgment of lessee . . . ." This 
agreement also provided for payments of $200 per year per 
well, payable quarterly, and, in lieu thereof, oil and gas 
royalties, if oil or gas was produced and marketed. 

Wells numbers 1312 and 1376 were "shut in" on August 
2, 1948, but not "plugged." They were converted to stor­
age use on August 1, 1949. Thereafter, wells numbers 2164 
and 2165 were drilled, in 1960, for storage purposes. In 
1965, a settlement was reached and releases were executed 
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by plaintiffs and East Ohio Gas for damages caused on the 
premises by East Ohio Gas up to March 25, 1965. In 1971, 
storage well No. 2547 was drilled. 

From and after 1948, every quarterly payment was made 
on every well until November 2, 1972, when the plaintiffs 
refused tendered payments. East Ohio Gas has continu­
ously, since 1949, used the wells for the injection, storage 
and withdrawal of gas produced elsewhere, and transported 
to plaintiffs' property, or other property in the Clinton Sands 
area, by pipe and injection into the subterranean sands and 
caverns. 

Plaintiffs commenced this action on July 30, 1971, seek­
ing relief, as follows: 

(1) A declaratory judgment that the lease of 1928 was 
terminated. 

(2) A declaratory judgment that the storage agreement 
was void and, if it was not void, that it terminated on 
September 1, 1958. 

(3) A finding that East Ohio Gas Company's use of the 
land since that date is a trespass and nuisance, and that 
the plaintiffs ought to recover damages therefor. 

(4) To enjoin the East Ohio Gas Company from fur­
ther activity on plaintiffs' premises, and order the removal 
of equipment, etc. 

East Ohio Gas answered, asserting the validity of both 
agreements, and claiming that the plaintiffs are estopped by 
reason of their acceptance of the rents, and that the com­
pany relied, to its detriment, on such acceptance and prior 
agreements. Its other defenses are: (1) a lack of necessary 
parties plaintiff; (2) the statute of limitations; (3) and the 
release executed on March 25, 1965 as to the claimed dam­
ages. 

The matter was submitted to this court upon the plead­
ings, interrogatories and answers thereto, exhibits, and a 
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transcript of proceedings. This transcript, supposedly, was 
to be an agreed statement of facts, but i t contains a maze 
of opening statements, opinions, some testimony, closing ar­
guments, and the trial judge's opinion that: " I have to honor 
this supplemental gas storage agreement based on what has 
been told to this court . . . ." 

The plaintiffs orally requested separate findings of fact 
and conclusions of law. The court, thereafter, found, in 
addition to the facts stated above, that the first two oil wells 
were never abandoned, and that, in reliance on the storage 
agreement, East Ohio Gas drilled three more wells. The 
court's conclusions of law were that the two agreements are 
"valid and subsisting agreements conveying an interest in 
the land . . ." And that the plaintiffs are estopped to deny 
their validity by reason of their acceptance of payments. . A 
judgment was entered in favor of the defendant. The plain­
tiffs claim that the judgment is contrary to law arid against 
the manifest weight of the evidence. 

The chief questions before us relate to the interpretation 
that should be placed on the supplemental gas storage agree­
ment proviso, which reads: 

"To have and to hold the said oil and gas lease . . . for 
a term of ten years, and so much longer . . . as gas is be­
ing produced, stored, withdrawn, or held in storage . . . 
in the sub-surface sands.. . ." 

First, is the agreement to be treated as an ordinary con­
tractual lease, or as an oil and gas lease? Second, should 
the court extend protection to the "lecator or discoverer" 
as it has on occasion in the past? 

In the early days of mining and drilling explorations, a 
body of law developed peculiar to those operations. One of 
these was a principle called the "locator or discoverer's 
right." Under this principle, the law protected the locator 
and discoverer, so that when he expended large sums of 
money for exploration and drilling, he was afforded protec-
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tion against the property owner, the government or third 
parties for his discoveries by giving him the right to mine or 
drill, and to produce and market those minerals that he 
found during his exploration. 

This principle found its way into the oil and gas leases 
and eventually raised reciprocal implied covenants by the 
lessee. These were the duties to explore, drill, produce and 
market the product just as any "reasonably prudent opera­
tor" would do under the circumstances. The courts did 
grant forfeitures for failure to operate or develop prudently 
where there was an express covenant in the lease. This 
body of law provided that uncertainties in leases were or­
dinarily resolved in favor of lessors. Thus, the law required 
the lessee-operator to perform prudently or his "discoverer's 
rights" would be cut off. Each side benefited as each had a 
duty, and the royalty of one-eighth was fair to both sides. 

East Ohio Gas urges the same circumstances still exist, 
and that the same principle should be applied to gas stor­
age agreements. I t urges the necessity of protecting the 
large investments of the gas companies, and points to the 
general public's benefit of having an ample supply of gas 
for fuel during the winter months. 

Let us, therefore, compare the two types of agreements. 
The oil and gas lease provided for minimum rentals, plus 
royalties in the event that oil or gas was produced in greater 
quantities. Oil royalties could rise or fall with production 
and the value of the dollar. Gas royalties were governed 
strictly by quantities. However, in the storage agreement, 
the rental payment of $200 per year per well remained con­
stant, regardless of the quantity of gas stored. 

The oil and gas lease, which provides "for a term of five 
years and so much longer as oil or gas . . . [is found] in pay­
ing quantities . . ." is essentially a bilateral contract in which 
the lessors are required to permit the continued production, 
but the lessee is required to operate in a prudent manner. 

4-76 [54 Oil and Gas Reporter Report No. 4 (3-77)] 
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On the other hand, the storage lease is actually unilateral, 
after the primary term, as the lessors are required to accept 
the lessee's actions on lessors' premises. The lessee has no 
obligation to inject and store gas. (Emphasis supplied.) 

The bilateral oil and gas lease was enforceable against 
either party. The lessors could obtain a forfeiture of the 
lessee's rights, if it failed to operate prudently. In contrast, 
there is the storage agreement which only the lessee could 
enforce after the primary term. 

The usual oil and gas lease was ordinarily terminable be­
yond the primary term, when the oil and gas were no 
longer produced in paying quantities, or by forfeiture by 
operation of law. It was terminable by contingency or op­
eration of the law and not at the will of either party. How­
ever, the storage agreement, in the instant case, could be 
terminated at any time by the lessee by simply withdrawing 
all the gas and stopping payments. 

The main difference is that an oil and gas lease is an ex­
ploitation of the minerals under the surface of an owner's 
land. The storage agreement is simply a rental agreement 
for the use of the lessor's land. The former involves ex­
penditures of great sums of money on a gamble that oil 
or gas would be found, and the law, therefore protects the 
investing discoverer. In the latter situation, there is no 
element of risk, as the lessee is well aware of the amount he 
can store and control his expenditures. 

We, therefore, must conclude that the same circumstances 
and conditions do not exist as to warrant the extension of 
the oil and gas "locator or discoverer's rights" principle to 
gas storage agreements. Does the public necessity for an 
ample supply of gas justify the extension of the principle? 
We do not think so. The legislature has recognized the 
public necessity by granting the right of eminent domain to 
gas companies for storage purposes under certain conditions. 
This prevents the deprivation of property without due 

[Report No. 4 (3-77)] 4-77 
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process of law. If we were to force this lease upon the lessors 
for that reason alone, it would be an appropriation of prop­
erty without due process of law. 

The question then becomes: What kind of a lease is the 
supplemental gas storage agreement in this case? We use the 
term "lease" loosely, because oil and gas agreements have 
been characterized as leases, licenses, corporeal hereditaments, 
rights, easements, and/or interests in real estate. 

We note that this lease, beyond its primary term, is not 
definite and certain. The contingency controlling the term 
is regulated exclusively by the lessee, East Ohio Gas Com­
pany. The term, therefore, is determined by the will of the 
lessee, who is under no obligation to inject and store gas. 

Under the common law, a tenancy at the will of one 
party is also a tenancy at the will of the other. This rule 
has been recognized by the Supreme Court in Brown v. 
Fowler, 65 Ohio St. 507, at 523, 63 N.E. 76. This common 
law doctrine has been approved by the majority of courts in 
this country. See: annotation, 137 A.L.R. 366, Subdivision 
I I I , "Option of One Party to Terminate Lease"; 51C C.J.S. 
Landlord and Tenant, § 167, p. 473, and 32 American 
Jurisprudence 81, Landlord and Tenant, Sections 66 and 67. 
The rule has also been followed by this court in the case 
of Freedline v. Cielensky, 115 Ohio App. 138, 184 N.E.2d 
433. 

We are aware that the court, in Brown v. Fowler, supra, 
did not find a tenancy at will . There, the court treated a 
surrender clause as a condition subsequent during the "pri­
mary term, and simply terminated the tenancy for failure to 
drill and develop within the primary term of two years. 

Moreover, we are cognizant of the view held by the text 
writers (such as 1 Tiffany, Real Property, Section 159 [3d 
ed. 1939], and 2 Summers, Oil and Gas, Section 235 [1959]), 
that American courts have been misled by a dictum in Lord 
Coke's commentary on Littleton (Co.Litt. 55A). However, 
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the fact remains that the principle was adopted by Kent and 
Blackstone, and is now followed by the majority of Ameri­
can courts. This "error" in Coke's commentary was set 
forth in the case of Gas Co. v. Eckert, 70 Ohio St. 127, 71 
N.E. 281. 

The case of Gas Co. v. Eckert is readily distinguishable 
from the case at issue, as well as other oil and gas leases. I t 
involved what was generally referred to, around the turn of 
the century, as a "no-term" lease. Courts generally read into 
such a lease an implied condition that the developer could 
not indefinitely postpone the development or drilling by 
the payment of annual delay rents. (2 Summers, supra at 
Section 10.) We think it fair to assume that the court in 
Gas Co. v. Eckert found that the developer had not un­
reasonably delayed exploration and it, therefore, denied the 
lessor's request to cancel the lease. 

Additionally, as we have already indicated, there is no 
reason to treat the storage agreement as an oil and gas lease. 
It does not involve any grant of oil, gas, or minerals. It is 
simply a rental of land. As such, there is no reason to 
treat it other than as an ordinary contractual lease. It is at 
the will of the lessee and, therefore, it is likewise at the will 
of the lessors. 

East Ohio Gas argues that even if it is considered a ten­
ancy at will, the plaintiffs should be estopped to terminate 
the tenancy, since the court found that East Ohio Gas, in 
reliance on the agreement, constructed three wells and laid 
and installed equipment. However, an examination of the 
proceedings fails to disclose sufficient facts, as a matter of 
law, from which the court could find that an estoppel should 
be imposed, and, thus, the trial court erred. (We note that 
East Ohio Gas concurs with the finding of this court re­
garding estoppel.) 

We find, from the record, that the trial court also erred 
in finding against the plaintiffs on the questions relating to 
damage and trespass. While the release would properly ex-
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500 54 O I L AND GAS REPORTER 

elude claims prior to its execution, the plaintiffs (lessors) 
certainly had the right to offer evidence of damage since 
that time, as to wells numbers 2164, 2165, and 2547, and, 
of course, subject to the statute of limitations. 

We, therefore, conclude that the supplemental gas storage 
agreement, executed in 1948, was a valid and subsisting con­
tract which, beyond the primary term, was terminable at 
the will of the lessors or lessee, and that it was terminated 
by the lessors' refusal to accept rents as of November 1, 
1972, unless the lessors should be estopped from asserting 
that right. This question should be determined by a trial on 
the merits of lessee's defense of estoppel. 

Judgment accordingly. 

Concur: BRENNEMAN, P. J„ and VICTOR, J. 

DISCUSSION NOTES 

Storage of Gas: Distinction Between Oil and Gas Lease and 
Gas Storage Agreement. 

The Court is treating the supplemental gas stor­
age agreement as a mere rental agreement which 
apparently does not attain the stature of an oil and 
gas lease. See McGinnis, "Some Legal Problems in 
Underground Gas Storage," 17th Oil & Gas Inst. 
23 (Sw. Legal Fdn. 1966). See also, Ozier v. Cen­
tral Illinois Public Service Co., 297 N.E. 2d 21, 46 
O&GR 1 (111. App. 1973); and related case at 54 * 
O&GR 501. 

A. B. C. 
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H U M B L E O I L A N D R E F I N I N G COM­
P A N Y , Pet i t ioner , 

v. 

Wesley W E S T et a l . , Respondents. 

No. B^1I32. 

Supremo Court of Texas. 

Apri l 24, 1974. 

Rehoa linji Denied June .1, VJ7-1. 

The owners of a royalty interest in 

gas brought suit to enjoin the oil company 

to which they had conveyed the jras f ie ld 

f r om using it as a storage reservoir unti l 

all native gas had been produced. In junc­

tive relief was denied by the 164th District 

Court, Harr is County, Warren P. Cun­

ningham, J., but the Waco Court of Ap­

peals, 10th Supreme Judicial District , 496 

S.W.2d 212, reversed and remanded. W r i t 

of error was granted to the oil company. 

The Supreme Court, Steakley, J., held that 

where the reservation of the conveyance 

imposed on the oil company the obligation 

to pay royalties on all gas "produced and 

saved," there was a reservation of royalties 

on native gas in the reservoir, and the oil 

company's ownership of extraneous gas 

which it injected into the f ie ld fo r storage 

was unaffected by such language of reser­

vation. However, where the oil company-

was responsible for its inject ion of its ex­

traneous gas into the f ie ld and where the 

oil company was possessed wi th peculiar 

knowledge of the gas injection, it was un­

der the burden of establishing aliquot 

shares of its own and of the owners of the 

royalty interest wi th reasonable certainty, 

and i f the oil company failed to sustain 

such burden, the royalty owners were enti­

tled to royalty on all gas produced, native 

or injected. 

Judgment of Court of Civi l Appeals 

reversed and cause remanded to t r ia l court. 

I . Mines and Minera ls G=47 

Owner wi th fee simple interest owns 

not only surface and mineral estates but 

also matr ix of underlying earth, i . e., res­

ervoir storage space, subject only to re­

served right of royalty owners to payment 

of royalties on minerals that are produced 

and saved. 

2. Mines and M ine ra l s C=47 

In conciliating conflicts between own­

ers of surface and of mineral rights, rea­

sonable accommodation is required between 

them. 

3. Mines and M inera ls 0 5 5 ( 6 ) 

Where oil company had fee interest in 

gas f ie ld subject only to royalty interests, 

and where but for injection of extraneous 

gas the storage capacity of f ield would be 

destroyed by encroachment of water and 

where f ie ld was particularly suitable for 

storage of extraneous gas, reasonable bal­

ancing of interests and public interest in 

conservation of natural resource required 

that oil company be allowed to use f ield 

fo r such storage. 

4. Mines and M ine ra l s 0 5 5 ( 5 ) 

\ \ here oil company owned natural gas 

as personal property, gas remained proper­

ty of oil company fo l lowing injection of 

gas into f ield to which oil company had fee 

interest, though such fee interest was sub­

ject to royalty interests. 

5. Mines and M ine ra l s 0 5 5 ( 5 ) 

Where reservation of conveyance to 

oil company imposed on oil company obli­

gation to pay royalties on all gas "pro­

duced and saved," there was reservation of 

royalties on native gas in gas f ield reser­

voir, and oil company's ownership of ex­

traneous gas which is injected into reser­

voir for storage was unaffected by such 

language of reservation. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

6. Confus ion of Goods e = 3 

Generally, confusion of goods theory 

attaches only when commingled goods of 

d i f f e ren t parties are so confused that prop-
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erty of each cannot be distinguished; 

where mixture is homogeneous, goods 

being similar in nature and value, and i f 

portion of each may be properly shown, 

each party may claim his aliquot share of 

the mass. 

7. Confusion of Goods O I 2 , 13 

Burden is upon one commingling 

goods to properly iden t i fy aliquot share of 

each owner in homogeneous mixture, and 

i f goods are so confused as to render mix­

ture incapable of proper division according 

to pre-existing rights of parties, loss must 

f a l l on one who occasioned the mixture . 

8. Confusion of Goods <3=I2, 13 

Where oil company was responsible 

for its inject ion of its extraneous gas into 

gas f ield which it owned in fee subject to 

royalties on native gas in the reservoir, 

and where oil company was possessed wi th 

peculiar knowledge of the gas injection, it 

was under burden of establishing its own 

aliquot shares and those of owners of roy­

alty interest wi th reasonable certainty, and 

i f oil company failed to sustain such bur­

den, royalty owners were entitled, under 

confusion of goods theory, to royalty on all 

gas produced, native or injected. 

McGinnis, Lochridge & Kilgorc , Robert 

C. McGinnis, Austin, Wal te r B. Morgan, 

Di l l a rd W . Baker, Talbert J. Fox and J. 

Lamar Hart , Houston, fo r petitioner. 

Stayton, Maloncy, Black, Hearne & 

Babb, John W . Stayton, Aust in , fo r re­

spondents. 

S T E A K L E Y , Justice. 

This is a suit by W rest, et al., Respond­

ents, who are royalty owners, fo r injunc­

tion and, in the alternative, fo r declaratory 

judgment. The action is brought against 

Humble Oi l and Ref in ing Company, Peti­

tioner, the fee owner of the gas f ie ld and 

mineral rights, subject to the royalty inter­

ests. The problem arises f r o m Humble's 

action of inject ing extraneous gas into the 

underground reservoir, for purposes of 

storage, prior to production of all the re­

coverable native gas. The history of the 

matter wi l l be recited in some detail. 

The Wests, by fee simple conveyance 

dated December 28, 193S, deeded all lands 

owned by them in the West Clear Lake 

( Fr io) gas f ield in Harr is County, Texas, 

to Humble. Each conveyance recited that 

the Wests "except f r om this conveyance 

and retain unto themselves, their heirs, 

successors and assigns, those certain royal­

ties on oil, gas and other minerals which 

may be produced and saved f rom the lands 

hereby conveyed." Insofar as gas is con­

cerned, the retained royalty was described 

as "a royalty equal to the market value at 

the well of one-sixth (l/h) of the dry gas 

so sold or used; provided that on such dry 

gas sold at the wells the royalties shall be 

one-sixth { i / 6 ) of the amount realized f rom 

such sale." 

The West Clear Lake Field, a water 

drive field, has been producing gas since 

1938. In 1969, Humble concluded that the 

reservoir was approaching depletion and 

that the injection of extraneous gas was 

necessary to preserve the reservoir f r o m 

destruction by water encroachment. I n re­

sponse to Humble's application, and af ter a 

hearing on September 23, 1969, at which 

the Wests appeared in opposition, the Rail­

road Commission of Texas, under date of 

January 20, 1970, authorized use of the 

reservoir for the storage of gas. There 

was no appeal f rom this order. 

On March 26, 1970, the Wests instituted 

this suit against Humble for permanent in­

junction, i . e., "that upon f ina l t r ia l hereof 

defendant be enjoined f r o m using the 

Clear Lake, W . (Fr io) Field, Har r i s Coun­

ty, Texas, as a gas storage reservoir unt i l 

all the native gas therein has been pro­

duced." In the alternative, the Wests 

sought a "declarator}- judgment decreeing 

that i f defendant uses said reservoir as a 

gas storage reservoir, defendant must ac­

count to p la in t i f fs for their royalty inter-
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ests in all gas produced f r o m said reservoir 

irrespective of whether said produced gas 

be native gas or stored gas." 

Humble commenced the inject ion of ex­

traneous gas on September 1, 1970. In re­

sponse to the Wests' suit, Humble's f i r s t 

amended answer, f i led June 2, 1972, alleged 

that before commencement of the gas stor­

age project, it had produced 89% of the 

recoverable gas reserves in the reservoir 

and that production of the remaining re­

coverable gas would have resulted in de­

struction of the reservoir's gas storage ca­

pability. Further, in answer, Humble com­

mitted itself to continue to pay royalties on 

production f r o m the reservoir "unt i l , but 

only unti l , the total volume of all gas so 

produced f r o m the particular tract is equal 

to the volume of gas in place in the reser­

voir in such tract above the gas-water con­

tact as of January 1, 1969, terminating all 

royalty payments as to such tract in such 

reservoir when such production has oc­

curred." 

Under date of September 18, 1972, and 

after a t r i a l before the Court, judgment 

was entered denying the prayer of the 

Wests for permanent in junc t ion but de­

creeing " [ t j h a t defendant must account to 

p la in t i f f s fo r their royalty interests in all 

gas produced f rom the tracts in which they 

own royalty interests in the Clear Lake W . 

(Fr io ) Field, Har r i s County, Texas, i r re ­

spective of whether said produced gas be 

native gas or stored gas." 

Upon appeal by all parties, the Court of 

Civil Appeals reversed the judgment of the 

t r ia l court and remanded the cause, w i t h 

instructions "to enter a permanent in junc­

tion restraining defendant f r o m fur ther i n ­

jecting the f ield and using same as a gas 

storage reservoir unti l all native gas has 

been produced therefrom." 496 S.\V.2d 

212. W r i t of error was granted at the in ­

stance of Humble. Wre reverse and re­

mand. 

The ini t ia l and underlying problem to be 

solved is whether, under the contract be­

tween the parties and the existing circum­

stances, the Wests are entitled to enjoin 

Humble f rom inject ing gas in the reservoir 

unt i l all recoverable native gas has been 

produced. I f not, we must then determine 

the rights of the parties under the Wests' 

alternative prayer that Humble account to 

them in royalty payments on all gas pro­

duced f rom the reservoir, whether native 

or stored. 

As to the f i r s t issue, the Wests argue 

that prior writ ings of this Court establish 

principles which entitle them to injunct ive 

relief. They cite Sheff ie ld v. Hogg, 124 

Tex. 290, 77 S.W.2d 1021 (1934), where 

this Court determined that in the context of 

property taxation, a royalty interest, 

whether payable in money or in kind, 

should be denominated an interest in land. 

See also Brown v. Smith, 141 Tex. 425, 

174 S.W.2d 43 (1943) ; Watk-ins v. Slaugh­

ter, 144 Tex. 179, 1S9 S.\V.2d 699 (1945). 

They emphasize that one in the position of 

Humble is required not only to produce 

and market gas f rom the tract found in 

paying quantities, W. T. Waggoner Estate 

v. Sigler Oi l Co., 118 Tex. 509, 19 S.W.2d 

27 (1929); Knight v. Chicago Corp., 144 

Tex. 98, 188 S.W.2d 564 (1945), but also to 

accurately measure such production and 

sales in order to accurately account to the 

royalty owner. French v. George, 159 S. 

W.2d 566 (Tex.Civ.App.—Amari l lo 1942. 

wr i t ref 'd) ; Brown v. Smith, supra. 

Thus, the Wests contend that the proprie­

tary and contractual rights arising f rom 

their royalty interest translate into certain 

absolute rights in the native gas now in the 

reservoir, under which they are entitled to 

total production of all native gas pr ior to 

utilization of the reservoir for storage of 

extraneous gas. Otherwise stated, it is 

their position that the nature of their roy­

alty interest, coupled wi th their r ight to 

royalties on all native gas produced at 

market demand and sold at prevail ing mar­

ket prices, precludes any right in Humble 

to commingle gas in the reservoir, and that 

Humble's actions so impaired the rights of 

the Wrests as to entitle them to enjoin fu r ­

ther commingling. Additionally, they 

argue by analogy the applicability of the 
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principle of awarding injunctive relief 
when one intentionally appropriates anoth­
er's property interest by encroachment, 
Bickler v. Bickler, 403 S.\V.2d 354 (Tex. 
1966), or when one is acting in violation of 
building restrictions. Welton v. 40 East 
Oak Street Building Corp., 70 F.2d 377 
(7th Cir. 1934) cert, denied 293 U.S. 590, 
55 S.Ct. 105, 79 L.Ed. 685 (1934). 

[1] The nature of the respective prop­
erty interests of the parties should first be 
noted. As stated, the Wests conveyed fee 
title to the lands but reserved "royalties on 
oil, gas and other minerals which may be 
produced and saved from the lands hereby 
conveyed," payable in money. Humble, on 
the other hand, owns the lands in fee sim­
ple, and this includes not only the surface 
and mineral estates, but also the matrix of 
the underlying earth, i . e., the reservoir 
storage space, subject only to the reserved 
right of the Wests to the payment of roy­
alties on minerals that are produced and 
saved. See Emeny v. United States, 412 
F.2d 1319, 188 Ct.Cl. 1024 (1969), where 
it was said that the surface of the leased 
lands remaining as the property of the re­
spective landowners included the geological 
structures beneath the surface, together 
with any such structure that might be suit­
able for the underground storage of ex­
traneous gas produced elsewhere. Indeed, 
the Wests do not challenge Humble's own­
ership of the reservoir and its right to uti­
lize it for storage; instead, they direct 
their argument to the time at which, they 
say, the storage right accrues. They 
argue, in essence, that the exercise of such 
right by Humble is postponed by the royal­
ty reservation until total depletion of ail 
recoverable native gas from the reservoir. 

[2j It is manifest that the interests of 
the parties have come into conflict and are 
not fully compatible. Thus, we have again 
the recurring problem of adjusting correla­
tive rights. The factual context is unique 
and there is no directly controlling 
precedent; however, this Court has led the 
way in conciliating conflicts between own-

NING COMPANY v. WEST Tex. 815 
S.W. l id 812 

ers of the surface and of the mineral 
rights, and in requiring reasonable accom­
modations between them. Sec Robinson v. 
Robbins Petroleum Corp., 501 S.W.2d S65 
(Tex.1973); Sun Oil Co. v. Whitaker, 483 
S.W.2d 808 (Tex.1972) ; Acker v. Guinn, 
464 SAV.2d 348 (Tex.1971) ; Getty Oil Co. 
v. Jones, 470 S.W.2d 618 (Tex.1971); 
Humble Oil & Refining Co. v. Williams, 
420 S.W.2d 133 (Tex.1967); Railroad 
Commission v. Manziel, 361 S.W.2d 560 
(Tex. 1962); Brown v. Lundeil, 162 Tex. 
84, 344 S.W.2d 863 (1961) ; Warren Petro­
leum Corp. v. Monzingo, 157 Tex. 479, 304 
S.W'.2d 362 (1957); Warren Petroleum 
Corp. v. Martin, 153 Tex. 465, 271 SAV.2d 
41l) (1954). These writings and the princi­
ples which they establish are instructive 
here. 

In Acker v. Guinn, supra, we affirmed 
that it is not ordinarily contemplated in 
mineral leases or deeds that the utility of 
the surface will be destroyed or substan­
tially impaired by the uses made of the 
surface for the production of minerals. 

In Getty Oil Co. v. Jones, supra, a dis­
pute arose between the surface owner and 
the oil and gas lessee over rights to exclu­
sive use of air space above the surface 
area occupied by oil pumping units re­
quired for production of the minerals. 
This Court was faced with seemingly ir­
reconcilable positions; the surface owner 
was unable to operate his automatic irriga­
tion sprinkler system, and hence unable to 
fully utilize his surface rights because of 
obstacles in the form of the lessee's exist­
ing pumping units. In addressing the con­
flict between the parties, we recognized the 
well settled principle that the oil and gas 
estate is dominant over the surface estate ; 
further, that the lessee has a right to use 
as much of the premises as necessary to 
produce and remove the minerals. How­
ever, we also reiterated that while the 
rights accruing from the dominant estate 
are well established, they are not absolute. 
The lessee is required to exercise his rights 
with due regard for the rights of the sur­
face owner; and we held that the lessee 
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was subject to the rules of reasonable 

usage wi th respect to an existing use of 

the surface. Thus, the factual context, 

coupled w i t h the public policy of develop­

ing resources and promoting productive ag­

ricultural use, required an accommodation 

between the rights of the dominant and 

servient estates. 

A fur ther example of the balancing of 

competing interests in the oil and gas con­

text is found in Railroad Commission v. 

Manziel, supra. Here, this Court was 

faced wi th a question of whether an en-

joinable ''trespass" occurred when an ad­

jo in ing mineral estate was invaded by salt 

water injected pursuant to secondary re­

covery projects authorized by the Railroad 

Commission. Whi le the issue arose in the 

context of the validity of the Railroad 

Commission order, we emphasized that ap­

plication of orthodox rules and principles 

may not be appropriate under such circum­

stances ; we spoke of balancing the inter­

ests of society and the interests of the oil 

and gas industry as a whole against the in­

terest of the individual operator. 

In Woodson Oi l Co. v. Pruett, 298 S.W. 

2d 856 (Tcx.Civ.App.—San Antonio 1957, 

w r i t re f 'd n. r. e.), a lease was lost as the 

result of non-production. The lease specif­

ically provided that Woodson had the right 

to remove all property and fixtures, includ­

ing the casing, and Woodson sought an in­

junction to enforce this contractual right 

against a producing well . Whi le fu l ly rec­

ognizing Woodson's explicit rights under 

the lease, the court determined that the de­

struction of the well and the waste of nat­

ural resources which would result f r om 

such removal were suff ic ient reason to 

deny the equitable relief. 

[3] In the case at hand, the interests of 

the parties are evident; the Wests possess 

a royalty interest in native gas produced 

f r o m the West Clear Lake Field, while 

Humble owns fee title to the lands, includ­

ing the subsurface reservoir. In conciliat­

ing the interests asserted by each party, we 

must necessarily consider the unusual na­

ture of the subsurface reservoir and the 

West Clear Lake gas fields. The unique 

geologic and geographic characteristics of 

the reservoir are shown by the record 

further, the evidence establishes that since 

this reservoir lies in a water drive field, 

salt water encroachment reduces the stor­

age capability as native gas is produced. 

Absent inject ion of extraneous gas, pro­

duction of native gas to depletion wil l re­

sult in a "watering out" or total destruc­

tion of the storage capability of the reser­

voir. As a consequence, injunction against 

the injection of extraneous gas would ren­

der illusory Humble's ownership of the 

storage rights in the reservoir. 

Moreover, our ru l ing wi l l determine the 

continued existence of an important natu­

ral resource. The record reveals two sig­

nificant features of the reservoir which vi­

tally affect the public interest. First, the 

reservoir is well-suited as a "peaking" fa­

cil i ty which can handle the seasonal fluc­

tuations and rapidly increasing energy de-

mauds for the greater Houston area; sec­

ondly, it is a strategically located "emer­

gency" facil i ty, capable of providing a 

readily deliverable supply of gas at times 

when accidents, natural disasters or me­

chanical failures make continued delivery 

through norma! channels impossible. 

Under these circumstances, the accepted 

principles of accommodation that have 

ruled the resolution of like conflicts arc 

determinative, and we hold that the Court 

of Civil Appeals erred in ordering the in­

junctive relief sought by the \ \ ests. 

The denial of injunctive relief requires a 

determination of whether the contractual 

obligation of Humble is to account m roy­

alties on the production of all gas f rom the 

reservoir, "irrespective of whether said 

produced gas be native or stored gas," as 

decreed by the t r ia l court. 

The Wests argue that this "pay forever 

judgment is compelled by the language ot 

the original conveyance. The conveyance 

stated that the Wests "except f rom this 

conveyance and retain unto themselves. 
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their heirs, successors and assigns, those 

certain royalties on oi l , gas and other min­

erals which may be produced and saved 

f rom the lands hereby conveyed." Thus, 

the Wests claim that while Humble may be 

permitted to inject extraneous gas for stor­

age purposes, all gas produced and saved 

f rom the lands is subject to the Wests' 

royalty interest. The original conveyance 

made no distinction between native gas and 

extraneous or stored gas, and the Wests 

contend that to hold that Humble is not 

under obligation to pay royalties on the 

stored gas "produced and saved" would re­

quire a r ewr i t ing of the existing instru­

ments of conveyance. 

To date, the only Texas case dealing 

wi th the issue of ownership of gas stored 

in a natural reservoir is Lone Star Gas Co. 

v. Murchison, 353 S.W.2d 870 (Tex.Civ. 

App.—Dallas 1962, w r i t re f 'd n. r. e.j . 

Lone Star Gas, by various conveyances, ac­

quired wells and leases in the Bacon Lime 

Field; Lone Star Gas also executed a unit 

operating agreement by which it acquired 

the right to inject and store extraneous gas 

in the Bacon storage reservoir. The Mur­

chison group possessed rights as oil and 

gas lessees on the Jackson tract, and the 

southwestern part of the Bacon storage 

reservoir extended under the Jackson tract. 

The Murchisons dri l led a well into the Ba­

con storage reservoir and took large quan­

tities of gas therefrom. The question was 

whether the ti t le and ownership of extra­

neous gas which Lone Star injected into 

the reservoir for storage was lost upon 

production of the commingled gas. The 

Murchisons urged the court to adopt the 

reasoning of Hammonds v. Central Ken­

tucky Natural Gas Company, 255 Ky. 685, 

75 S.W.2d 204 (1934); when faced wi th a 

similar fact situation, the Kentucky court 

determined that the doctrine of animals 

ferae naturae was applicable. Thus, once 

extraneous gas which was "turned loose" 

in the earth wandered to another's land, 

the party in jec t ing the stored gas ceased to 

be the exclusive owner of gas; the gas be­

came a mineral ferae naturae. 

508 S.W.2d—52 

[4 ] The Court of Civi l Appeals in 

Murchison rejected the doctrine established 

in Hammonds and embraced the language 

of White v. New York State Natural Gas 

Corp. et al, 190 F.Supp. 342 (W.D.Pa. 

1960), where it was stated that "once sev­

ered f rom the realty, gas and oil , like other 

minerals, become personal property 

title to natural gas once having 

been reduced to possession is not lost by 

the inject ion of such gas into a natural 

reservoir for storage purposes." There­

fore, under Murchison, the extraneous gas 

injected for storage by Humble having as­

sumed the character of personal property, 

remained its property. See also Chat f i n v. 

Ha l l , 210 S.W.2d 191 (Tex.Civ.App.—East­

land 1948, w r i t re f 'd n. r. e.) ; Stephens v. 

Stephens, 292 S.W. 290 (Tex.Civ.App.— 

Amari l lo 1927, w r i t dism'd). 

[5 ] The Wests assert, however, that 

since they possess a perpetual royalty on 

the gas produced f r o m the field, their roy­

alty interest "expires wi th the end of 

time." Thus, they argue that the contrac­

tual relationship of the parties, i . e., the 

obligation to pay royalty on all gas pro­

duced and saved, becomes the controlling 

distinction between the instant case and 

Murchison. In our view, this is not a ten­

able distinction but one which, i f adopted 

would implicit ly recognize the doctrine of 

minerals ferae naturae which was rejected 

in Murchison. I n accord wi th Murchison, 

Humble's ownership of the gas as personal 

property is not altered either upon injec­

tion of the gas into the reservoir or upon 

later production of the gas. The language 

of the conveyance does no more than re­

serve the royalty interest in the native gas 

in the reservoir, and Humble's ownership 

of the extraneous gas is unaffected there-

by. 

A n alternative basis to be considered is 

whether the t r ia l court judgment may be 

sustained on a confusion of goods theory. 

Under Murchison, as noted, the extraneous 

gas is the personal property of Humble. 

However, by inject ing this extraneous gas 
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into the reservoir prior to production of all 

native gas, Humble has commingled extra­

neous gas, in which Humble has an exclu­

sive property interest, and native gas, in 

which the Wests have a royalty interest. 

The question thus becomes one of deter­

mining whether Humble's intentional "con­

fusion" of the two bodies of gas should re­

sult in the for fe i ture of its exclusive rights 

to the extraneous gas. I f such a forfe i ture 

is proper, the Wests would be entitled to a 

royalty on all gas produced, consistent wi th 

the t r ia l court judgment. 

[6-8] As a general rule, the confusion 

of goods theory attaches only when the 

commingled goods of d i f fe ren t parties are 

so confused that the property of each can­

not be distinguished. Where the mixture 

is homogeneous, the goods being similar in 

nature and value, and i f the portion of 

each may be properly shown, each party 

may claim his aliquot share of the mass. 

Belcher v. Cassidy Bros. Live Stock Com­

mission Co., 26 Tex.Civ.App. 60, 62 S.W. 

924 (Tex.Civ.App.—1901, w r i t r e f ' d ) ; 

Farrow v. Farrow, 238 S.W.2d 255 (Tex. 

Civ.App.—Aust in 1951, no w r i t ) ; 1 A m . 

Jur.2d Accession and Confusion, § 21 

(1962); 15A C.J.S. Confusion of Goods § 

7 (1967). Addit ionally, the burden is on 

the one commingling the goods to properly 

ident i fy the aliquot share of each owner; 

thus, i f goods are so confused as to render 

the mixture incapable of proper division 

according to the pre-existing rights of the 

parties, the loss must fa l l on the one who 

occasioned the mixture. 15A C.J.S. Confu­

sion of Goods §§ 7, 12 (1967); 1 Am.Jur. 

2d Accession and Confusion, §§ 18, 24 

(1962). Stated di f ferent ly , since Humble 

is responsible for, and is possessed with pe­

culiar knowledge of the gas injection, it is 

under the burden of establishing the ali­

quot shares wi th reasonable certainty. See 

Eaton v. Husted, 141 Tex. 349, 172 S.W.2d 

493 (1943); Cf. Mooers v. Richardson Pe­

troleum Co., 146 Tex. 174, 204 S.W.2d 606 

(1947); Or t iz O i l Co. v. Luttes, 141 S.W. 

2d 1050 (Tex.Civ.App.—1940, w r i t dism'd) ; 

1 W . Summers, The Law of Oi l and Gas 

§ 27 (1954). 

Humble sought to discharge this burden 

by o f f e r i n g expert opinion evidence in esti­

mation of the volume of native gas as of 

January 1, 1969; its commitment in the 

tr ial court was to continue the payment of 

royalties to the Wests on the basis of this 

proof unt i l production of the commingled 

gas equaled the volume of the gas in place 

at such time. As to this, the Wests con­

tend that the obligation of Humble to ac­

count for their royalty interests may not 

rest upon expert opinion evidence and that, 

at the least, upon its election to utilize the 

reservoir for storage and hence to commin­

gle native and extraneous gas, Humble 

came under the obligation of paying royal­

ties on all gas thereafter produced f rom 

the reservoir. 

The counter position of Humble is that 

the opinion testimony of the geology and 

engineering witnesses is reasonably cer­

ta in ; that their testimony was based upon 

more than acceptable well control for map­

ping the reservoir, and that there existed 

suff ic ient data upon which to compute res­

ervoir pressure, reservoir temperature, gas 

format ion volume factor, reservoir porosity 

and permeability and connate water satura­

tion. Thus, Humble asserts that the 

Wests' aliquot share of the gas in the res­

ervoir prior to in Section of the extraneous 

gas is subject to a reasonable estimate ami 

that the expert testimony suff icient ly es­

tablished the volume of the reserves. 

I n the context of their asserted right to 

equitable relief, the Wests emphasize, on 

the other hand, that Warnaek, Humble's 

geologist witness, admitted that a certain 

"judgment or opinion decision" had to be 

made in calculating the reservoir size. 

They stress that the witness acknowledged 

that wide discrepancies may exist in deter­

mining the size of a reservoir and insist 

that his calculations were based upon l imit­

ed and unacceptable information. Also, 

they note that Whitson, the petroleum en­

gineer called to test i fy by Humble, made 

crit ical calculations of porosity and perme­

ability by means of mathematical averages ; 

further, that experts agree that the limits 

of a reservoir are d i f f i c u l t of exact deter­

mination. 

Th. 

pcais 

to the 

in aco 
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As we have indicated, i t is our view that 

the act of commingling native and extrane­

ous gas did not impose upon Humble the 

obligation of paying royalties on all gas 

thereafter produced f r o m the reservoir, i f 

the evidence establishes wi th reasonable 

certainty the volume of gas reserves upon 

which the Wests would have been entitled 

to royalties, absent inject ion of extraneous 

gas. The burden of this showing devolves 

upon Humble after proof by the Wests of 

their royalty interests, together w i th proof 

of Humble's commingling of extraneous 

and native gas. The threshold question fo r 

determination is whether the requisite com­

putation of reserves is capable of establish­

ment w i th reasonable certainty; and, i f so, 

the fur ther question to be resolved is 

whether the burden defined above is dis­

charged by Humble under the evidence. 

We have concluded that the cause should 

be generally remanded to the t r i a l court 

for determination of these issues at the 

t r i a l level, as well as for consideration of 

any other issues the parties may raise in 

the light of our rulings. 

The judgment of the Court of Civ i l Ap­

peals is reversed and the cause remanded 

to the t r ia l court for fur ther proceedings 

in accordance wi th this opinion. 

v. S T A T E Tex. 8 1 9 
S.W.2d Sl!) 

sustained conviction, and that refusal to 

grant requested charge of entrapment was 

not error. 

A f f i r m e d . 

1. Drugs and Narcotics O I I 7 

Evidence sustained conviction of de­

fendant, who had secured and driven vehi­

cle in trunk of which a large quantity of 

marihuana was found, for possession of 

marihuana. 

2. Drugs and Narcotics O l 17 

In proving possession in narcotics cas­

es, facts and circumstances surrounding a 

search or an arrest may be shown to prove 

that accused and other persons acted to­

gether in jo in t ly possessing a narcotic. 

3. Criminal Law 01038.1(6), 1038.4 

Defendant's contentions that t r ia l 

court erred in fa i l ing to charge j u ry on 

circumstantial evidence and that in order 

to convict ju ry must f ind that defendant 

had knowledge that contraband was in 

automobile and that it was marihuana were 

not before the Court of Criminal Appeals 

for consideration, where neither wr i t ten 

objection to t r ia l court's charge nor a w r i t ­

ten request for the charge desired was 

f i led w i th the t r ia l court. Vernon's Ann . 

C.C.P. arts. 36.14, 56.15. 

Jacinto Ramirez ZAMORA, Appellant, 

v. 

The S T A T E of Texas, Appellee. 

No. 48066. 

Court of Criminal Appeals of Texas. 

Apr i l 24, 1974. 

Rehearing Denied May 22, 1974. 

4. Criminal Law 01038.1(6), 1038.4 

Objections and requested charges 

dictated to court reporter are not suff ic ient 

to preserve error. 

5. Criminal Law 0 3 7 ( 1 ) 

Defense of entrapment is not available 

to a defendant who denies that he commit­

ted the offense charged. 

Defendant was convicted in the Cr imi ­

nal Distr ict Court, Dallas County, Jerome 

Chamberlain, J., for possession of marihua­

na, and he appealed. The Court of Cr imi ­

nal Appeals, Davis, C, held that evidence 

6. Criminal Law 0772(6) 

Where defendant's defense was based 

on lack of knowledge that there was con­

traband in vehicle in which he was a pas­

senger, refusal to charge on defense of en­

trapment was not error. 
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A.ct. The Secretary may (as opposed to 
shall or must) r a t i f y and approve amend­
ments to the tr ibal constitution and by­
laws. Such discretionary action is not 
subject to review. See Hamel v. Nelson, 
226 F.Supp. 96 (N.D.Cal.1963) and cases 
cited therein. 

[10] Lastly, plaint i ffs assert that de­
fendants' actions have deprived plaintiffs 
of rights guaranteed by the Due Process 
Clause of the Fourteenth Amendment to 
the Constitution of the United States. 
This argument ignores one of the most 
basic tenets of American constitutional 
law. The guarantees of the Due Process 
Clause relate solely to action by a state 
government, Rice v. Sioux City Memorial 
Park Cemetery, 349 U.S. 70, 75 S.Ct. 614, 
99 L.Ed. 897 (1955) ; Watkins v. Oak-
lawn Jockey Club. 183 F.2d 440 (8th Cir. 
1950), and have no application to actions 
of Indian tribes, acting as such. See 
Barta v. Oglala Sioux Tribe of Pine 
Ridge Res., 259 F.2d 553 (8th Cir. 1958), 
cert, denied, 358 U.S. 932, 79 S.Ct. 320, 3 
L.Ed.2d 304 (1959). Here, neither the 
State of Minnesota nor any other state 
acted in any wise to affect plaint iffs . 
Al l plaintiffs* complaints are directed 
toward the Minnesota Chippewa Tribe, a 
federal corporation, and the agents of the 
United States Department of the In ­
terior. 

[11] Similar reasoning precludes 
granting pla int i f fs relief under the F i f t h 
Amendment to the Constitution of the 
United States. The F i f t h Amendment 
imposes restraints only on the federal 
government. Koch v. Zuieback, 316 F.2d 
1 (9th Cir. 1963). 

[12] I t has long been established that 
Indian tribes, while engaged in the proc­
esses of local government, are not sub­
ject to the F i f t h Amendment. Talton v. 
Mayes, 163 U.S. 376, 16 S.Ct. 986, 41 L. 
Ed. 196 (1896) ; Martinez v. Southern 
Ute Tribe, supra. The principal action 
complained of in the instant case was 
the tribal council's compilation of a tribal 
voting list in preparation for an upcom-
mg referendum to amend the tribal con­
stitution and bylaws. We can think of no 

HOOKER 533 
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better example of a tribe's local govern­
mental procedure than that of regulating 
a tr ibal election amending the tribe's con­
stitution and bylaws, the very framework 
of the local government. Cf Martinez v. 
Southern Ute Tribe, 151 F.Supp. 476 
(D.C.Col.1957), aff 'd . , 249 F.2d 915 
(10th Cir. 1957), cert, denied, 356 U.S. 
960, 78 S.Ct. 998, 2 L.Ed.2d 1067 (1958). 
But cf. Colliflower v. Garland, 342 F.2d 
369 (9th Cir. 1965). 

A f f i r m e d . 

Elizabeth Jane BEZZI, E. M. Woody, 
Marie Woody, M. Cliff West, Robert L . 
Gerry, Jr., individually and as Trustee 
of the Nancy L. Gerry Trust, and Ger­
ry Brothers & Co., a limited partner­
ship, Appellants, 

v. 
F. M. HOCKER, individually, W. E. Hook­

er, Jr., individually, Shell Oil Company, 
a corporation, Xoei Jones, F. 31. Hocker 
and Walter E. Hooker, Trustees, Appel­
lees. 

Xo. 8388. 

United States Court of Appeals 
Tenth Circuit. 
Dec. 27, 1966. 

Action to recover proportionate 
share of proceeds f rom sale of gas pro­
duced by unit operator. The United 
States District Court for the Western 
Distr ict of Oklahoma, Luther Bohanon, 
J., entered judgment adverse to plaint iffs 
who appealed. The Court of Appeals, 
Pickett, Circuit Judge, held that, under 
Oklahoma law, whatever title owners of 
mineral interest in tract had to residue 
gas prior to date their mineral interest 
terminated, i t was lost when gas was re­
injected into common source of supply 
and commingled with virgin gas exist-

!A! 
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ing there and i t became subject to law of 
capture. 

A f f i r m e d . 

1. Mines and Minerals <S=>47 
Owner of land has qualified tit le to 

oil and gas in and under his land wi th 
exclusive right to produce i t , but has no 
absolute ti t le thereto. 

2. Mines and Minerals <?=47 
Oil and gas are mobile and fugacious, 

and i f they escape to other lands or come 
under another's control, whatever title 
original owner had is lost. 

3. Mines and Minerals 0 4 7 
Oil and gas belong to person who 

legally obtains control and possession. 

4. Mines and Minerals C=47 
Under Oklahoma law, whatever title 

owner of mineral interest in tract had to 
residue gas prior to date their mineral 
interest terminated, i t was lost when gas 
was reinjected into common source of 
supply and commingled wi th v i rgin gas 
existing there and it became subject to 
law of capture. 

5. Courts O406.2 
In absence of controlling decisions, 

Court of Appeals wi l l accept determina­
tion by federal district court of applica­
ble state law unless convinced to the con­
trary. 

Barth P. Walker, of Walker & Watson, 
Oklahoma City, Okl., for appellants. 

V. P. Crowe, of Crowe, Boxley, Dun-
levy, Thweatt, Swinford & Johnson, Okla­
homa City, Okl. (Andrew M. Coats, Okla­
homa City, Okl., wi th him on the b r i e f ) , 
for appellees. 

Before PICKETT, LEWIS and HICK­
EY, Circuit Judges. 

I . The other appellants were permit ted to 
intervene anil adopt the allegations of the 
amended complaint f i led by Bezzi. 

PICKETT, Circuit Judge. 

Elizabeth Jane Bezzi, one of the ap­
pellants, brought this action to recover 
her proportionate share of the proceeds 
f rom the sale of gas produced by the unit 
operator f rom the Elk City Hoxbar Sand 
Conglomerate Uni t subsequent to Janu­
ary 11, 1961.1 Appellants owned a min­
eral interest in a 40 acre tract cf land 
within the unit, which terminated on 
January 11, 1961. Their claim arises out 
of the sale of gas which was produced 
during the reservation period but rein­
jected into unit wells fo r conservation 
purposes and alleged to have been re­
covered and sold subsequent to t'ae ex­
piration of that period.- Bezzi alleges 
that the title to the residue gas remained 
in those having an interest in the unit, al­
though such gas was reinjected into the 
wells for cycling, repressuring, pressure 
maintenance, and other unit operations, 
as authorized by the approved plan of 
unitization. In denying relief to appel­
lants, the trial court held that when ihe 
residue gas was reinjected into its nat­
ural environment and tiie common 
source of supply, and the gas, beinc mo­
bile and fugacious, i t then became sub­
ject to the Oklahoma law of captun. 

The material facts are not in dispute. 
On January 11, 1941 Bezzi joined in a 
warranty deed conveying certain tracts 
of land to appellees, F. I I . Hooker and 
W. E. Hocker, Jr. This deec. reserved to 
the grantors for a period of 20 years, an 
undivided one-half interest in the oil 
and gas underlying the land. On March 
24, 1945, oil and gas leases covering this 
property were executed. These leases 
were thereafter assigned to appellee Shell 
Oil Company, and are now in fu l l force 
and effect. The lessors were to receive a 
Ya royalty from all oil and g:is produced 
and sold during the period, wi th options 
not here important. Oil and gas was 
discovered in Hoxbar Sands underlying 
the leased lands. 

hydrocarbons, prinoipany propane an<i 
butanes. A f t e r the pro<-essin^, the ^:i< '.s 
referred to as "'residue gas.'' 

2. Before the jrns was reinjected, i t was 
processed f o r the removal of l iquif iablo 
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On October 26, 1950, the Oklahoma 
Corporation Commission approved the 
creation of the Elk City Hoxbar Sand 
Conglomerate Uni t and made all oil and 
gas production f rom the unit area sub­
ject to the plan of unitization. Appellee 
Shell Oil Company was designated op­
erator of the unit, subject to the direc­
tion of an operating committee. 3 

When Shell began operation of the 
unit, plant facilities were constructed to 
process the natural gas produced there­
from for the removal of liquifiable hydro­
carbons, which were then sold and the 
proceeds distributed pursuant to the plan. 
As authorized by the unit plan, the resi­
due gas was returned to the original 
structure reservoir, where i t commingled 
with and became part of the vi rgin gas 
remaining in the common source of sup­
ply. When gas of any kind is used fo r 
conservation purposes, the plan provides 
that no royalties or production payments 
are required or payable.4 

Afte r the term of Bezzi's reservation 
expired on January 11, 1961, the unit op­
erator produced, processed and sold gas, 
a portion of which was believed to be re­
injected gas commingled wi th the vi rgin 
gas in the reservoir. I t is this gas that 
Bezzi contends she had tit le to when i t 
was originally produced; that such title 
was not lost by the reinjection procedure; 
and that she was entitled to be paid 
therefor although the gas was sold after 
the expiration of her reserved mineral 
interests. The tr ia l court held: 

"The gas injected into the common 
source of supply was free to move and 
migrate to any point in the common 

HOOKER 535 
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source of supply, and the Uni t Opera­
tor had no control over the gas so in­
jected into the reservoir. When the 
gas was reinjected i t became mobile 
and fugacious and was returned to its 
wild state in the reservoir. The Unit 
Operator in a sense had control, or 
substantial control and possession, over 
the reinjected gas prior to its rein­
jection. The Uni t Operator, however, 
had no control or possession over the 
reinjected gas after i t re-entered the 
reservoir than i t had over the vi rgin 
gas originally in the reservoir. When 
the residue gas was reinjected into the 
reservoir, p la in t i f f and intervenors 
had no right, title, or ownership there­
in, and such gas thereafter became 
subject to the law of capture." 

[1-3] The Oklahoma courts have not 
considered the precise question presented 
here. I t has been held, however, that 
the owner of land has a qualified title to 
the oil and gas.in and under his land wi th 
the exclusive right to produce i t , but has 
no absolute title thereto. Rich v. Done-
ghey, 71 Okl. 204, 177 P. 86, 3 A.L.R. 
352. I t is recognized that oii and gas 
are mobile and fugacious, and i f i t es­
capes to other lands or comes under an­
other's control, whatever title the orig­
inal owner had, is lost. I t belongs to 
the person who legally obtains control and 
possession of i t . Carter Oil Co. v. State, 
205 Okl. 541, 240 P.2d 787; Magnolia 
Petroleum Co. v. Ball, 203 Okl. 514, 223 
P.2d 136; Wright v. Carter Oil Co., 97 
Okl. 46, 223 P. 835. See, also, United 
States v. Stanolind Crude Oil Purchasing 
Co., 10 Cir , 113 F.2d 194. 

3. When the unit operation became ef­
fective, it included eighty-one 40 aere 
tracts, including the one which is the sub­
ject of this action. By subsequent addi­
tions, it was enlarged to include 295 
such units at the time of trial. 

4. Authority for the unit operator to so 
utilize the residue gas for the develop­
ment and operation of the unit, and fixing 
the rights of interested partes to pay­
ment therefor, is found in Section V I I 
ot the plan, where it is provided: 

"The unit operator shall have the right 
to take and utilize or use so much of the 

unit production as may be necessary or 
desirable in the development and operation 
of tbe unit area, including but without 
being limited to the use of gas, including 
residue gas, for cycling, repressuring, 
pressure maintenance or other operations 
under this plan of unitization. Xo royal­
ties, overriding royalties, production pay­
ments or other payments shall be required 
or payable upon or with respect to the 
portion of the unit production so taken 
and utilized or used, or that which is 
unavoidably lost." 
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[4] I n determining that title to the 
reinjected gas was lost because of its 
fugacious nature and that the gas then 
became subject to the law of capture, 
the t r ia l court relied upon West Edmond 
Salt Water Disposal Ass'n v. Rosecrans, 
204 Okl. 9, 226 P.2d 965, appeal dismissed 
340 U.S. 924, 71 S.Ct. 500, 95 L.Ed. 
667. That case involved the liabili ty 
of one who injected into underground 
strata of land, salt water, which migrat­
ed, or percolated, beyond the boundaries 
of the land where injected. While the 
Supreme Court of Oklahoma was not 
presented wi th the precise question here, 
i t did liken salt water to oil, gas, and 
other fugacious minerals which are sub­
ject to the law of capture. The court 
considered the contention that title to 
the salt water remained in those who in­
jected i t into a well where i t commingled 
wi th salt water already present and then 
migrated to pla int i f f ' s land, and, at page 
970, said: 

"Under all the authorities we have 
been able to f i nd upon the subject, 
the assumption that the salt water re­
mained the property of defendants af­
ter i t permeated or penetrated into the 
Hoover-Tonkawa formation underlying 
the land of plaint i f fs is incorrect. In 
Wil l is ' Revision of Thornton on the 
Law of Oil and Gas, Vol. 1, p. 78, sec­
tion 40, the author, quoting f rom West­
moreland & Cambria Natural Gas Co. 
v. DeWitt, 130 Pa. 235, 18 A. 724, 5 
L.R.A. 731, says: ' "WTater and oi l" , 
said the court, "and still more strong­
ly gas, may be classed by themselves, 
i f the analogy be not too fanciful, as 
minerals ferae naturae. In common 
with animals, and unlike other miner­
als, they have the power and tendency 
to escape without the volition of the 
owner. Their ' fugit ive and wandering 
existence within the limits of a partic­
ular tract is uncertain.' They belong 
to the owner of the land and are part 
of i t , and are subject to his control; 
but when they escape, and go into other 
land, or come under another's control, 
the title of the former owner is 
gone." ' " 

We think the Supreme Court of Oklaho­
ma has clearly indicated that whatever 
ti t le Bezzi may have had to the residue 
gas prior to January 11, 1961, i t was lost 
when that gas was reinjected into the 
common source of supply and commingled 
wi th the vi rgin gas existing there, be­
coming subject to the law of capture. 

[5] Furthermore, in the absence of 
controlling decisions, this court wi l l ac­
cept the determination by the District 
Court of applicable state law unless con­
vinced to the contrary. Jamaica Time 
Petroleum Inc. v. Federal Ins. Co, 10 
C i r , 366 F.2d 156; Pittsburgh-Des 
Moines Steel Co. v. American Surety Co. 
of N . Y., 10 C i r , 365 F.2d 412: Bushman 
Constr. Co. v. Conner, 10 Ci r , 351 F.2d 
681, cert, denied 384 U.S. 906; Bledsoe 
v. United States, 10 C i r , 349 F.2d 605. 

A f f i r m e d . 

J. G. ALEXANDER, Appellant, 
v. 

Gerald B. LEAVEY, Deputy Commission­
er, Southern Stevedoring & Contracting 
Co. and Texas Employers' Insurance 
Association, Appellees. 

No. 23248. 

United States Court of Appeals 
F i f th Circuit. 
Dec. 28, 1966. 

Rehearing Denied Jan. 27, 1967. 

Suit under Longshoremen's and 
Harbor Workers' Act. The United 
States District Court for the Southern 
Distr ict of Texas, Ben C. Connally. J., 
entered judgment adverse to plaintiff 
who appealed. The Court of Appeal 
held that f inding of deputy commissioner 
that p la in t i f f was partially disabled to 
specific date was tantamount to finding 
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PACIFIC GAS & ELECTRIC COMPANY v. 
ZUCKERMAN et al. 

California Court of Appeals, Third District 
February 13, 1987-No. Civ. 25009 

234 Cal . Rptr. 630 

Storage of Gas: Underground Storage —Condemnation —Valuation —Escape of 
Gas Injected for Storage — Title to Gas. 

Oi l and Gas Leases: Allowance of Extrinsic Evidence in Interpretation. 

P G & E brought an action i n eminent domain "to acquire the r ight 

to in jec t , store and wi thdraw gas" f r o m a parcel adjacent to an ex­

hausted gas reservoir i n which P G & E had acquired storage r ights ; 

the action also sought to quiet t i t le to "gas which had migrated under 

defendants' l and after its in jec t ion in to the-underground storage fa­

c i l i t y " and a r e fund of "excess royalty payments" made under an 

agreement w i t h defendant landowners to operate wells on the acreage 

i n question. There were cross complaints for "declaratory relief, i n ­

verse condemnat ion, trespass, nuisance, breach of lease, and estop­

pel ." The t r i a l resulted i n a judgment for condemnation w i t h dam­

ages of $13,793,155 and prejudgment interest; the court also found 

that P G & E was required "to produce and pay royalties upon gas" 

f r o m the parcel i n question "wi thou t regard to whether i t was native 

or injected gas"; i n addi t ion the court ordered " l i t i g a t i o n expenses 

to defendants i n the sum of $169,011.69, but denying . . . attorneys' 

fees." H e l d : Reversed and remanded. The condemnation award as 

to storage r ights was not supported by appropriate evidence. The 

transactions presented as comparable d i f fe red i n mater ia l respects 

and other erroneous standards and analysis were present i n the ex­

pert test imony relied on by the t r i a l court . The award for the tak ing 

of minera l r ights was based on the proposi t ion that p l a i n t i f f com­

pany had obligated i tself to pay royalties on gas extracted f r o m the 

tract i n question "whether i t was injected or native gas." Two mat­

ters are involved i n considering this question: (1) Whether property 

i n gas is lost under the "rule o f capture" by " in jec t ing i t into an 

underground storage reservoir"; (2) the in te rpre ta t ion of the agree­

ment by P G & E to pay royalty on gas f r o m the tract in question to 

defendant. As to (1), the statutory policy of C a l i f o r n i a re la t ing to 

underground storage of gas leads to the conclusion "that once gas is 

reduced to personal possession the owner of the gas is not . . . d i ­

vested of ownership s imply because i t injects the gas in to an under­

ground storage reservoir"; as to (2) the t r i a l court erred i n refusing 

to admit extrinsic evidence as to the meaning of the lease prov id ing 
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for the royalties in question since the test is not whether the lan­

guage to be interpreted is ambiguous or not "but whether the ex t r in ­

sic evidence is offered to support a meaning to which the language 

of the instrument is reasonably susceptible." The remand is for the 

purpose of al lowing such evidence to be produced. As to royalties 

already paid on gas drained f r o m PG&E's storage area, payments 

were made " w i t h an awareness of the facts" and accepted i n good 

fa i t h and they need not be refunded. The question of attorney's fees 

and l i t i ga t ion expenses must await fu r the r determinations i n the 

case. 

SPARKS, Associate Justice. 

In this appeal we are called upon to determine a varia­
tion on the theme of the "rule of capture" as it applies to 
recovered gas. Plaintiff Pacific Gas & Electric Company 
(PGandE) acquired storage rights to an exhausted gas res­
ervoir on an island in the San Joaquin delta. It also en­
tered into an oil and gas agreement with the owners of the 
island to operate a nearby well on a parcel adjacent to the 
reservoir and to pay royalties for gas extracted from the 
well. PGandE then purchased gas from suppliers in Texas 
and Canada and injected it into the reservoir for use in 
periods of high demand. Meantime, it operated the nearby 
well. As fate would Have it, the injected gas migrated to 
the adjacent parcel and PGandE found itself paying roy­
alties on its own gas. This inevitable lawsuit eventually 
followed. The trial court entered a judgment requiring 
PGandE to pay over $6.5 million in royalties on its own 
gas. One of the questions on appeal is whether the owner 
loses its ownership of recovered gas when it injects that gas 
into a natural reservoir and the gas migrates. We hold that 
once gas has been reduced to personal possession, the 
owner is not thereafter divested of ownership simply be­
cause it stores the gas underground and that gas migrates. 
Consequently, the stored gas was not subject to capture by 
others and PGandE was not required to pay royalties on 
its own gas. In addition to this question, we also consider 
the valuation of storage and mineral rights and the appli-
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cation of the parol evidence rule to an oil and gas agree­
ment. 

This l i t igation commenced when PGandE fi led an ac­
t ion in eminent domain to acquire the right to inject, store 
and withdraw gas f rom beneath 472 acres on the adjacent par­
cel belonging to the defendants. Additionally PGandE 
sought to quiet title to gas which had migrated under de­
fendants' land after its injection into the underground 
storage facility. PGandE also sought a refund of excess 
royalty payments i t had made to defendants. Defendants 
cross-complained for what they termed declaratory relief, 
inverse condemnation, trespass, nuisance, breach of lease, 
and estoppel. After a court t r ia l , judgment was entered 
granting PGandE's request for condemnation of the prop­
erty interest i t sought, and awarding defendants damages 
in the amount of $13,793,155, together wi th prejudgment 
interest. The court entered a subsequent order granting 
litigation expenses to defendants in the sum of $169,011.69, 
but denying their request for attorney's fees. PGandE ap­
peals f rom the judgment awarding defendants nearly $14 * 
mil l ion and defendants appeal f rom the denial of attor­
neys' fees. Additionally, defendants have fi led a motion for 
sanctions against PGandE for prosecuting a frivolous ap­
peal. For reasons we shall explain, we have concluded that 
the judgment must be reversed. Needless to say, the re­
quest for sanctions must be denied as well. 

FACTS A N D PROCEDURAL HISTORY 

Recently in Lynch v. State Bd. of Equalization (1985) 
164 Cal. App. 3d 94, 210 Cal. Rptr. 335, we were con­
fronted wi th questions concerning the valuation of oil and 
gas producing properties for property tax purposes. I n this 
case we are again confronted with questions concerning 
valuation, but here the date of valuation arises at a time 
after the life of the oi l and gas producing property has ex­
pired. As we noted in Lynch, oi l and gas exists in the in­
terstices of rock occupying certain strata. ( Id . , at p. 99, 
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210 Cal. Rptr. 335.) When these deposits are located, the 
oil and gas can be extracted, init ial ly by the use of the 
reserve's natural pressure (called reservoir energy) and 
later through secondary methods of extraction. ( I d . , at pp. 
99, 101, 210 Cal. Rptr. 335.) Although not all the oil and 
gas can be extracted f rom a deposit, eventually a f ield w i l l 
be depleted to the extent that i t is no longer useful as a 
producing property. (Ibid.) When this occurs some gas 
fields, due to their geological and geographical character­
istics and their large capacity, can be economically used 
for storage purposes. I n this process the user of the field 
(typically, but not invariably a public ut i l i ty) purchases 
gas f rom other sources during periods of low demand, and 
injects it into the now depleted reservoir. Dur ing periods 
of high demand this foreign gas can be withdrawn from 
the reservoir and sold to customers. This case concerns 
such a property, known as the McDonald Island gas f ie ld . 

The McDonald Island gas field was originally discov­
ered in June 1936 by the Standard O i l Company of Cali­
fornia. The reservoir, called the McDonald sands, lies ap­
proximately 5200 to 5300 feet below sea level. 1 Standard 
operated the property as a gas producing property unt i l 
1958. Beginning in 194;74,as the McDonald Island f ield was 
nearing the end of its productive l ife, Standard acquired 
the right to store gas in the lands in which it had previ­
ously only held oil and gas leases. I n 1958 PGandE and 
Standard agreed to an exchange of properties. I t appears 
that PGandE then held an oil and gas interest in a produc­
ing gas field in Rio Vista which it used to trade for the 
McDonald Island interests of Standard. The parties placed 
a value on the trade of $7,391,597, which was approved by 
the Public Utilities Commission. PGandE sought and ob­
tained approval of the Public Utilities Commission to use 
the McDonald Island Property as a storage project. 

1 In describing oil and gas reservoirs geologists utilize subsea levels 
without regard to depth below the actual surface. 
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Defendants are the landowners of McDonald Island. 
They have acted through John Zuckerman, who was ap­
pointed as agent for all the landowners. By 1962 Zucker­
man had come to the conclusion that the existing agree­
ments were inequitable and so he sought to renegotiate 
them. Among other things, he objected that the agree­
ments did not require exploratory dr i l l ing on land not oc­
cupied by the storage reservoir. 2 He stated that i f the 
agreements were not changed then "we were going to court 
and ask that they be changed on the basis of inequity." The 
parties renegotiated and in 1963 a new agreement was ex­
ecuted. I t is that agreement which is i n dispute here. 

I n the 1963 agreement McDonald Island was divided 
into three parcels, which may be illustrated with the fol ­
lowing diagram: 

2 As noted the McDonald sands lie at a depth of approximately 5200 
feet below sea level. The agreements by which Standard acquired stor­
age rights gave Standard rights to a depth of 6835 feet subsea. Defen­
dants retained mineral interests in zones deeper than that, and in the 
property outside of the storage reservoir. The Standard Oil agree­
ments, however, did not require that exploration be conducted for 
other oil and gas deposits. 
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I n the diagram, the cross-hatched area in the center of 
parcel I represents the area the parties then believed to be 
occupied by the storage reservoir. Parcel I included the 
storage reservoir and in that parcel PGandE owned stor­
age rights and all the mineral rights. I n parcel I I PGandE 
retained the storage rights and the gas rights and defen­
dants retained the oil rights. For this purpose, " o i l " was 
defined as hydrocarbons recovered in paying quantities as 
a l iquid and which remained as a l iquid under atmo­
spheric pressure and temperature, and "gas" included all 
other hydrocarbons but did not include asphaltum. Under 
the agreement PGandE leased the oil rights f rom defen­
dants in parcel I I , but was not required to explore for oi l 
while it operated the storage reservoir. Parcel I I I included 
the property to the west of parcel I , and additionally in­
cluded the mineral rights below parcels I and I I at a depth 
greater than 6835 subsea.3 Defendants retained the min­
eral rights in parcel I I I and PGandE leased those rights 
pursuant to a traditional oil and gas lease. PGandE was 
required by this agreement to explore for oil and gas in 
parcel I I I and, upon discovery of oil or gas, to produce 
that oil or gas so long as i t could be produced in paying 
quantities. I n the event PGandE failed i n its obligations 
under the lease with respect to parcel I I I , then the leased 
rights would terminate and revert back to defendants. 

Acting under the terms of the agreement PGandE ex­
plored parcel I I I for hydrocarbons by dr i l l ing a well known 
as Zuckerman-Henning No. 1. In i t ia l exploratory efforts 
were negative, but on redril l ing gas bearing sands were 
discovered. 4 These gas bearing sands were located at a 

5 In fact, parcel I I I is somewhat larger geographically than the t r i ­
angular parcel depicted in the diagram. Nevertheless, the triangular 
parcel labeled Parcel I I I on the diagram is the parcel which is at issue 
in this proceeding. For purposes of this appeal then it is sufficient to 
refer to this parcel as parcel I I I . 

4 In exploring for oil and gas the same initial bore can be used for 
multiple explorations. Typically the first dril l will be straight down, 
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depth that was approximately equal to the depth of the 
storage reservoir. This indicated that perhaps PGandE had 
struck the storage reservoir. Although ini t ial ly the gas ex­
tracted through the Zuckerman-Henning No. 1 well was 
native gas (that is, gas that had been there originally), it 
ultimately became clear that the deposit in parcel I I I was 
connected to the storage reservoir. Two primary factors 
established this fact. First, the pressure ini t ial ly encoun­
tered in the well was less than should have been expected 
in a separate reservoir, and rather than decrease with pro­
duction i t varied wi th the pressure variance in the storage 
reservoir. 5 The second factor which indicated that the stor­
age reservoir was connected to the Zuckerman-Henning 
deposit was the gradual rise in the B T U (British Thermal 
Uni t ) quality of the gas recovered. The heating value of 
gas is measured in BTUs per cubic foot. The gas originally 
in the McDonald Island deposit, and the gas originally ex­
tracted f rom Zuckerman-Henning No. 1, had a B T U con­
tent of 962 per cubic foot. The gas which PGandE was 
purchasing f rom sources outside California and injecting 
into the storage reservoir had a much higher B T U content. 

and where that is negative the dr i l ler can come part ial ly back up the 
hole, close i t w i th cement, and d r i l l on an angle to another direct ion. 
W i t h the Zuckerman-Henning No. 1 well i t took a th i rd redr i l l before 
gas was discovered i n paying quantities. 

5 I n the early stages of oi l and gas production the reservoir's natural 
pressure is used and as depletion reduces natural pressure secondary 
methods of extraction, inc luding gas and water inject ion to increase 
pressure, may be used. (Lynch v. State Bd. of Equalizat ion, supra, 
164 Cal . A p p . 3d at p . 101, 210 Cal . Rptr . 335.) These methods are 
generally used only w i t h respect to the production of o i l ; few, i f any, 
secondary product ion methods are used for the recovery of gas. ( I d . , 
at p . 101, f n . 1.) O f course, i t makes no economic sense to inject gas 
into a reservoir simply to enhance the recovery of other gas. Neverthe­
less, in the peculiar circumstances of this case i t appears that PGandE's 
gas inject ion into the storage reservoir had the effect of enhancing 
pressure in the Zuckerman-Henning port ion o f the reservoir and thus 
PGand E was unintent ional ly engaged in secondary methods of gas 
recovery f r o m the commencement of product ion. 
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As the Zuckerman-Henning well was operated over time 
the B T U content of the recovered gas gradually rose, which 
indicated that the native gas was mixing with injected gas. 

The situation after the discovery of gas in the Zucker­
man-Henning well can be illustrated by the following dia­
gram: 

Comparison of this diagram with the 1963 diagram, re­
veals two changes. First, the cross-hatched area which rep­
resents the storage reservoir has changed and it now ap­
pears that the storage reservoir in fact intrudes into the 
ground underlying parcel I I I . Second, the storage rights 
controlled by PGandE have been increased by the addition 
of a portion of land in the southwest of parcel I . This ad­
dit ion occurred after the property owners in that portion 
of land drilled a well that hit the storage reservoir and 
PGandE was forced to purchase the storage rights to that 
tract, referred to as the Lower Jones tract. 

When the Zuckerman-Henning well struck a portion of 
the storage reservoir PGandE was placed between the 
proverbial rock and a hard place. I t had "dug up a snake," 
to use the terminology of one of PGandE's employees. 
PGandE had invested a large sum (estimated in excess of 
$25 mil l ion) in the storage project. Although the gas in i -
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tially extracted f rom the Zuckerman-Henning well was na­
tive gas, i t was apparent that due to the fugacious nature 
of gas the injected gas would migrate to the Zuckerman-
Henning well as the native gas was produced. (See Lynch 
v. State Bd. of Equalization, supra, 164 Cal. App. 3d at p. 
100, 210 Cal. Rptr. 335.) Under its lease obligations with 
respect to parcel I I I PGandE had a duty to operate the 
well and to pay royalties to defendants so long as the well 
could produce paying quantities, and i f PGandE ceased 
operating the well the right to operate i t would revert to 
defendants. 

PGandE was unsure of its legal position but in order to 
avoid a question of default i t determined to operate the 
well and pay a royalty to defendants. Defendants were no­
t i f ied of the facts and diplomatically advised that " I n due 
course, when the results of further dr i l l ing have been eval­
uated, we anticipate discussing with you the ultimate res­
olution of the problems resulting f rom this exploration." 
PGandE operated the well and paid royalties to defendants 
f rom 1967 unt i l 1980. At some point i t became clear that a 
greater volume of gas had been produced f rom the well 
than had originally been in place. Eventually i t also be­
came clear that all of the original gas had been produced 
with the result that the well was then yielding only injected 
gas. I n 1980 PGandE notified defendants that i t would 
cease paying royalties on injected gas and would seek to 
condemn additional storage rights by eminent domain. 
The decision led to the f i l i ng of this suit. 

The matter was tried to the court. The parties agreed 
that this is an appropriate case for eminent domain and 
the only questions at t r ia l were the elements and amount 
of damages to be paid. The t r ia l court awarded three types 
of damages. I t found the value of the storage rights to be 
$6,930,000 and awarded defendants this amount wi th the 
legal rate of interest f rom August 1, 1980. The court found 
that PGandE was also required to compensate defendants 
for their mineral interest in the subject property and the 
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court found that this interest included the right to insist 
that PGandE operate the Zuckerman-Henning well with­
out regard to whether gas extracted through that well was 
native or injected and to receive a royalty on gas extracted 
through the well for so long as the well could produce gas 
in paying quantities. This essentially meant for as long as 
PGandE operated its storage reservoir. The value of this 
interest was found to be $6,505,155 and this amount was 
awarded with interest f rom February 22, 1982. The court 
further found severance damages to be $358,000 and it 
awarded this amount wi th interest f rom the date of judg­
ment. The judgment included additional findings that by 
ceasing to operate the Zuckerman-Henning well PGandE 
breached the 1963 lease agreement, and awarded damages 
for breach of contract in the amount of $6,505,155 as an 
alternative to damages for condemnation of the defen­
dants' mineral interests. The court further found that 
PGandE abandoned the gas underlying parcel I I I as of 
August 1, 1980, and awarded defendants the sum of 
$2,938,000, but held that sum to be subsumed within the 
damages awarded for condemnation of the mineral rights. 
By subsequent order the court awarded defendants litiga­
t ion costs of $169,011.69, but denied their request for at­
torneys' fees. 

DISCUSSION 

When private property is taken through eminent do­
main, the condemning agency must pay "just compensa­
t ion" to the owner. (U.S. Const., 5th Amend.; Cal . Const., 
art. I , § 19.) The measure of just compensation is the fair 
market value of the property taken. (Code Civ. Proc , 
§ 1263.310.) I n normal circumstances the "fair market 
value of the property taken is the highest price on the date 
of valuation that would be agreed to by a seller, being w i l l ­
ing to sell but under no particular or urgent necessity for 
so doing, nor obliged to sell, and a buyer, beiag ready, 
wi l l ing , and able to buy but under no particular necessity 
for so doing, each dealing with the other wi th f u l l knowl-
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edge of all the uses and purposes for which the property is 
reasonably adaptable and available." (Code Civ. Proc , 
§ 1263.320, subd. (a).) But where there is no relevant mar­
ket for the property then the fair market value is to be 
determined by any method of valuation that is just and 
equitable. (Code Civ. Proc , § 1263.320, subd. (b); Evid. 
Code, § 823.) 

I n condemnation cases it is a f i r m l y established princi­
ple that the compensation payable is to be based upon the 
loss to the owner rather than upon the benefit received by 
the taker. (City of Los Angeles v. Decker (1977) 18 Cal. 3d 
860, 866, 135 Cal. Rptr. 647, 558 P.2d 545.) The California 
Supreme Court early stated that " i t seems monstrous to 
say that the benefit arising f rom the proposed improve­
ment is to be taken into consideration as an element of the 
value of the land." (San Diego Larrd etc. Co. v. Neale 
(1888) 78 Cal. 63, 75, 20 P. 372.) This has been construed 
to mean that "[t]he beneficial purpose to be derived by the 
condemnor's use of the property is not to be taken into 
consideration in determining market values, for it is 
wholly irrelevant." (People v. La Macchia (1953) 41 Cal. 
2d 738, 754, 264 P.2d 15, overruled on another ground in 
County of Los Angeles v. Faus (1957) 48 Cal. 2d 672, 680, 
312 P.2d 680, and quoted wi th approval in Merced Irr iga­
t ion Dist. v. Woolstenhulme (1971) 4 Cal. 3d 478, 491, 93 
Cal Rptr. 833, 483 p.2d 1.) This rule, however, does not 
mean that evidence of the highest and best use of the prop­
erty must be excluded simply because that is the use that 
the condemnor intends to make of the property. I n Neale, 
the court held that i t was not proper to take into consid­
eration the ongoing construction of a dam in valuing the 
property and that i t was improper to consider the en­
hanced value the condemnor would obtain in other prop­
erty after completion of the dam. (78 Cal. at pp. 74-75, 20 
P. 372.) But the court went on to hold that i t was proper to 
consider the value of the land 'as a reservoir site." ( Id . , at 
p. 71, 20 P. 372.) Similarly in City of Los Angeles v. 
Decker, supra, 18 Cal. 3d at page 869, 135 Cal. Rptr. 647, 
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558, R2d 545, the court reiterated that it is improper to 
award compensation based upon the value to the condem­
nor, but held that it was proper in that case to consider the 
value of the property for parking purposes (the highest and 
best use) despite the fact that the city intended to use i t for 
such purposes. Finally, the rule does not mean that a con­
demnor can appropriate property for nothing simply be­
cause in one sense it might be said that the property has 
no market value in the hands of the owner. (San Diego 
Land etc. Co. v. Neale, supra, 78 Cal. at page 68, 20 P. 
372. See also Code Civ. Proc, § 1263.320, subd. (b).) W i t h 
these principles in mind we turn to a consideration of the 
elements of damage awarded defendants. 

I 

STORAGE RIGHTS 

The t r ia l court awarded defendants the sum of 
$6,930,000 for the condemnation of the storage rights in 
parcel I I I . I n doing so the court accepted without qual i f i ­
cation the valuation of defendants' expert witness, Robert 
Paschall. PGandE contends that reasoning employed by 
Paschall was so irrational and unsupportable that his opin­
ion on value does not constitute substantial evidence. De­
fendants retort that Paschall's testimony provides formi­
dable support for the trial court's findings of value. 
Because we f ind Paschall's evaluation to be riddled with 
error and to be a clearly overinflated estimate of the value 
of the storage rights, we agree with PGandE that the award 
cannot stand. 

Pascall's evaluation can be best described as a modified 
comparable sales approach. I n the ordinary case, a sale of 
other property, to be considered comparable, "must have 
been made sufficiently near in time to the date of valua­
t ion, and the property sold must be located sufficiently 
near the property being valued, and must be sufficiently 
alike in respect to character, size, situation, usability, and 
improvements, to make it clear that the property sold and 
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the property being valued are comparable in value and that 
the price realized for the property sold may fair ly be con­
sidered as shedding light on the value of the property being 
valued." (Evid. Code, § 816; see also City of Pleasant H i l l 
v. First Baptist Church (1969) 1 Cal. App. 3d 384, 415, 82 
Cal. Rptr. 1.) But this was not an ordinary case. I t may 
fair ly be said that there are no true "comparables" in deal­
ing with underground storage reservoirs. There are rela­
tively few such properties in the state, and those noted by 
the experts involved different geographical locations, tem­
poral transactions, and physical characteristics. I n normal 
circumstances this would preclude the use of a comparable 
sales approach. But i t is clear that underground storage 
properties are sui generis and that normal approaches to 
valuation are problematical. For this reason latitude must 
be accorded an expert in valuing such properties, and any 
approach that is "just and equitable" may be considered. 
(Evid. Code, § 823; Code Civ. Proc , § 1263.320, subd. 
(b)-) 

For all that, there are limitations and those limits were 
exceeded here. Where an expert attempts to value prop­
erty by considering sales of other property which are not 
truly comparable, then i t is necessary, i n evaluating the 
validity of the expert's opinion, to consider the effect the 
differences between the properties may have on value. 
When those differences are examined in this case, the var­
iations are so material that, when coupled with other faulty 
assumptions, they undermine the validity of the expert's 
opinion to such an extent that his opinion cannot be 
deemed to constitute substantial evidence of value. 

Paschall began by rejecting the transactions involving 
other storage facilities and elected instead to base his esti­
mate of value upon the 1958 transaction in which PGandE 
acquired the McDonald Island rights f rom Standard O i l . 6 

6 Paschall's refusal to consider other transactions in determining 
his estimate of value for the parcel I I I rights is explicable only in terms 
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As reported to the Public Utilities Commission (P.U.C.), 
the total value of the transaction to PGandE was $7,391,597. 
This value was arrived at through negotiations of the par­
ties by using a capitalization of income approach to value 
the Rio Vista producing properties given in exchange for 
the McDonald Island properties, wi th a retention of a roy­
alty interest in the Rio Vista properties by PGandE's 
wholly owned subsidiary, Natural Gas Company. I n its 

of his unflagging desire to unduly puff the damages to be awarded 
defendants. As a matter of law the closer a property is in terms of 
physical characteristics and time of sale the more comparable it is to 
the subject transaction. Even though underground storage areas tend 
to be sui generis, the most nearly comparable sale to the entire Mc­
Donald Island tract was the 1979 transaction involving property known 
as Ten Section. The Ten Section transaction involved 2471 acres com­
pared to McDonald Island's 2,080 acres. I t has a working capacity of 
50 billion cubic feet compared to McDonald Island's 54 billion cubic 
feet. And the transaction occurred in 1979, less than three years before 
the date of valuation here, and more than 21 years closer in time than 
the original McDonald Island transaction. The 1979 acquisition cost 
of all of the Ten Section rights was $34,145,000. The parties designated 
the value of the storage rights as $6,092,000. Even utilizing Paschall's 
method of including other nonstorage property rights in the storage 
rights for valuation purposes, an approach we reject, Paschall was still 
only able to claim a 1979 storage right value of $15,357,000 for the Ten 
Section parcel, which was indexed to 1982 at $19,964,000. This may 
be contrasted with the 1982 value of the McDonald Island storage 
rights claimed by Paschall to be $64,355,000. Even using Paschall's 
approach, which we find to be erroneous in many ways, a comparison 
of McDonald Island with Ten Section would produce a value of the 
parcel I I I rights far less than one-third of the value he claims those 
rights have. Another obvious comparable transaction ignored by Pas­
chall was the 1968 acquisition by PGandE of the Lower Jones tract. As 
noted in the diagram, the storage reservoir at McDonald Island not 
only intruded into parcel I I I , it also intruded into land to the south of 
parcel I I I owned by other parties. When this was discovered PGandE 
was forced to negotiate the purchase of rights in the Lower Jones tract. 
This involved 462 acres, compared to the total of 472 acres involved 
here. I t also involved the purchase of rights which represent a small 
portion of a much larger storage reservoir. In 1968 PGandE paid 
$211,000 for all of the rights in the Lower Jones tract, and the parties 
designated $42,000 as the price of the storage rights. That transaction 
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P.U.C. application for approval of the transaction and to 
operate the storage facility PGandE reported a value of 
$1,639,681 for the storage rights acquired at McDonald Is­
land. 

Paschall eschewed the P.U.C. approved figure and de­

rived his own estimate of the value of the McDonald Island 

storage rights, purportedly f rom the P.U.C. report. His 

approach was to deduct f rom the total P.U.C. value of the 

transaction the sums he considered to be attributed to 

nonsubsurface rights. He used a value of $2,811,000 for the 

nonsubsurface rights. 7 A review of the P.U.C. report and 

Paschall's testimony reveals that his approach was to de­

duct f rom the total value of the transaction the assigned 

value of all interests except leaseholds, storage rights, gas 

in the underground reservoir, and the value of interests 

retained by Natural Gas Company. <-

would indicate a value of the parcel I I I storage rights which would be 
but a fraction of those claimed by Paschall. A third comparable trans­
action is the state's lease rights in McDonald Island. As explained 
below, the state owns approximately 8.827 percent of the land over the 
storage reservoir on McDonald Island and PGandE leases the state's 
portion of the reservoir. Paschall used a capitalization of income (rent) 
approach to value the state's interest and determined its value to be 
$1,165,428. Even using an acreage approach, which we find erroneous, 
Paschall determined this would indicate a value of $1,421,822 for the 
parcel H I rights. Paschall refused to consider the other storage rights 
transactions because there were few of them and they indicated a wide 
range of values. He dismissed the comparison with the State's Mc­
Donald Island interest by saying " I considered the State had a bad 
bargain of i t . " Paschall's refusal to consider these clearly more com­
parable transactions in favor considering a transaction 24 years prior 
to the valuation date casts severe doubt upon the validity of his ap­
proach. Despite these defects, we reject his evaluation for even more 
serious errors. 

7 In his report Paschall stated that the value of $2,811,000 repre­
sented the value of the nonsubsurface rights and properties at Rio 
Vista. Obviously the value of nonsubsurface rights at Rio Vista has 
nothing whatsoever to do with the value of the nonstorage rights at 
McDonald Island, but it appears that the statement in the report was 
simply an error in explanation. 
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Paschall's approach was clearly erroneous. Property 
cannot be considered comparable where i t includes var­
ious fixtures, rights, improvements, and personal prop­
erty which the property being condemned does not in­
clude. For example, in City of Santa Cruz v. Wood (1967) 
252 Cal. App. 2d 52, at page 56, 60 Cal. Rptr. 26, the city 
sought to acquire property for sewerage purposes. The de­
fendant owner sought to introduce into evidence an esti­
mate of the acquisition cost by the city's Director of Public 
Works. The estimate, however, included many miles of 
rights of way in other property besides a part of the land 
at issue. The court held that the exclusion of the evidence 
was proper since it had no logical tendency to prove the 
value of the land in question' and could only have served 
to confuse the court and jury. Similarly, in Los Angeles 
etc. School Dist. v. Swensen (1964) 226 Cal. App. 2d 574, 
at page 583, 38 Cal. Rptr. 214, the tr ial court excluded 
evidence of the unit sale of three parcels of property in the 
same tract as the subject property. The Court of Appeal 
upheld the exclusion, noting that the three lots had a much 
greater frontage area, far more l iv ing space, fronted on a 
principal business street, and the price included an inde­
terminate amount for furniture and art objects which were 
included in the sale. (See also City of Rosemead v. Ander­
son (1969) 270 Cal. App. 2d 260, 266-267, 75 Cal. Rptr. 
575.) 

I n valuing the storage rights in parcel I I I the only prop­
erty interest at issue was the naked right to store gas deep 
within the earth under defendants' land. PGandE ac­
quired no surface rights in parcel I I I , and interference 
with surface uses was compensable as severance damages. 
Any mineral interests defendants may have, including the 
right to gas in the portion of the storage reservior under 
parcel I I I , were treated by the court and the parties as a 
separate item of damages. I n the 1958 transaction PGandE 
acquired f rom Standard O i l a number of surface and non-
surface rights and leaseholds, including oil and gas leases 
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on all of McDonald Island. To fai l to exclude these lease­
hold interests i n considering the value of the storage rights 
was improper. I t was likewise improper to include consid­
eration of the value of the interests retained by Natural 
Gas Company since those interests inured to the benefit of 
PGandE and reduced rather than increased the costs of the 
McDonald Island rights. The major error, however, was to 
include the value of the gas in the storage reservoir ac­
quired by PGandE in the 1958 transaction. 8 As we have 
noted, any right defendants had to the gas in the storage 
reservoir was to be compensated, i f at all , as a separate 
item of damages. I n determining the value of the storage 
rights i t was therefore erroneous to attempt to compare 
the property to a storage reservoir wi th existing gas sup­
plies. The value of the gas in storage in 1958 was 
$2,739,014, an amount well i n excess, of one-half of the total 
value Paschall arrived at for the 1958 storage rights. 
Through this approach Paschall was able to ignore the 
P.U.C. approved value of $1,639,681 for the storage rights, 
and to assign a value of $4,581,000 to those rights i n 1958. 

Since PGandE did not acquire all of the rights to the 
storage reservoir i n 1958 i t was necessary to adjust the 
value of the rights i t obtained to reflect the value of the 
whole f i e l d . Paschall made two adjustments to the 
$4,581,000 figure. One was reasonable and is easily ex-

8 I t was established that in the operation of an underground stor­
age reservoir the entire volume of the reservoir cannot be utilized for 
working purposes. A "cushion" volume of gas is required which will 
remain in the reservoir at all times and which will be recovered only 
upon termination of the use of the reservoir for storage purposes. 
When a storage facility is acquired the buyer wil l be required to inject 
gas into the reservoir to reach the cushion level before it can be used 
for storage, and i f there is a volume of gas in the reservoir in excess of 
the cushion then the buyer acquires usable gas in the transaction. In 
either event, the buyer is required to pay for the gas which is then in 
the storage reservoir; it cannot simply purchase the rights without the 
gas. 
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plained. I t appears that Whiskey Slough meanders across 
parcels I and I I and crosses directly over the storage res­
ervoir. The State of California owns the land underlying 
Whiskey Slough and the portion of the storage reservoir 
in state lands was not acquired by PGandE from Standard 
O i l . PGandE is required to lease that portion of the res­
ervoir f rom the state. Paschall concluded that the State's 
portion of the reservoir is 8.827 percent, and thus PGandE 
acquired only 91.173 percent of the reservoir f rom Stan­
dard. I n order to determine the value of the whole reser­
voir i t was necessary to divide the price paid by PGandE 
by the 91.173 percent interest i t acquired. Paschall used a 
similar method to adjust defendants' royalty rights in 
McDonald Island. But the royalty rights i n McDonald Is­
land related to any potential minerals outside of the stor­
age reservoir; there were no outstanding royalty rights in 
the storage reservoir. This latter adjustment to the 1958 
purchase price of the storage rights was unsupported. 

» I t is necessary, as all the experts agreed, to translate the 
prices paid in earlier comparable sales into 1982 dollars, 
that being the date of valuation in this case. The gross 
national product rate of inf lat ion between 1958 and 1982 
was 309 percent, which produces a multiplier of 3.09, and 
which was utilized by most of the experts in considering 
the earlier McDonald Island transaction. Paschall testi­
fied that the State Board of Equalization maintains inf la­
tion factors for petroleum exploration and production 
properties, and that the Board's factor for 1958 to 1982 was 
3.29. Paschall rejected both the gross national product and 
the State Board of Equalization factors and created his own 
by comparing the wellhead price of gas f rom 1958 to 1982. 
I n 1958 the wellhead price of gas was 29 cents per cubic 
foot, while i n 1982 it was $3.25 per cubic foot. This was an 
inflat ion rate of 1.121 percent, which produced a mult i ­
plier of 11.21. This was the multiplier Paschall chose to 
use. His approach was flawed for numerous reasons. Pas­
chall testified that since the parties used a capitalization 
of income method in valuing the Rio Vista properties in 
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1958 they ought to be wi l l ing to do so again. However, a 
capitalization of income approach considers the net in­
come stream to be derived f rom a producing property. The 
wellhead price of gas is a gross price and changes in the 
wellhead price do not necessarily reflect changes in the net 
income to be derived f rom the property. Moreover, in de­
termining the value of the Rio Vista properties in 1958 the 
parties estimated future increases in the price of gas and 
thus to an extent already took into consideration the inf la­
tion factors used by Paschall. Further, the capitalization of 
income approach was used to value the Rio Vista proper­
ties and not the McDonald Island properties. Rio Vista 
was a producing gas f ie ld . While increases in the price of 
gas might cause an increase [ in] the value of a producing 
f ie ld , i t is wholly speculative whether increases in the gross 
price of gas would result in a proportionate increase in the 
value of storage rights. I n any event, nothing in the record 
would support such a conclusion. 

I n our view the decision in East Bay M u n . U t i l i t y Dist. 
v. Kieffer (1929) 99 Cal. App. 240, at page 250, 278 P. 476, 
aptly sets for th the controlling principle. There the ut i l i ty 
district sought to acquire property for water reservoir pur­
poses and the defendant unsuccessfully sought to intro­
duce evidence of the selling price of water and electricity 
as evidence of value. A f f i r m i n g the rejection of that evi­
dence, the court said: "But the relation between the value 
of land in a proposed reservoir and the current price of 
water and electric energy is too remote and conjectural to 
be of any reliable assistance to the ju ry in determining the 
market value of the land taken." Likewise in People v. 
Dunn (1956) 46 Cal. 2d 639, at page 641, 297 P.2d 964, it 
is said: " I t is settled that evidence of profits derived f rom 
a business conducted on the land is too speculative, uncer­
tain and remote to be considered as a basis for ascertain­
ing market value." 

Finally, Paschall's assumption that an increase in value 
in a storage property may be determined by direct com-
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parison with a producing property also fails. I n I n re Mar­
riage of Hewitson (1983) 142 Cal. App. 3d 874, at pages 
885-887, 191 Cal. Rptr. 392, the tr ial court valued a closely 
held corporation by relying solely on the testimony of an 
expert who evaluated the business by comparing it with 
the selling price/book value ratio of publicly traded cor­
porations. Due to the dissimilarities between the two types 
of businesses the comparison failed and the expert's testi­
mony was held not to constitute substantial evidence to 
support the judgment. Similarly, a storage facili ty is ob­
viously too dissimilar to a producing property to permit 
direct comparison in the manner utilized by Paschall. 

After going through these flawed steps Paschall derived 
a 1982 value for the entire storage reservoir of $64,348,000. 
I t was then necessary to determine the portion of this value 
which' was attributable to the portion of the reservoir un­
der parcel I I I . I n order to do this Paschall used surface 
acreage. I t was estimated that the parcel I I I portion of the 

* reservoir was 10.77 percent of the entire reservoir, and thus 

that the value of the parcel I I I portion was $6,929,636, 
rounded to $6,930,000. Once again Paschall erred. I t was 
established, and Paschall conceded, that the reservoir is 
thickest i n the middle'and the fringes of the reservoir con­
tain far less storage capacity than the middle areas. I t was 
variously estimated that the portion of the reservoir in 
parcel I I I contains f rom 2.55 percent to 4 percent of the 
total reservoir capacity. PGandE acquired no surface rights 
and in valuing the storage rights the surface area is irrel­
evant. To belabor the obvious, the storage rights have 
value only for storage purposes, and the sole factor that 
gives them value is storage capacity. Clearly, the portion 
of the reservoir's value which is attributable to the parcel 
I I I property must be based upon volume rather than sur­
face area. 

The f inal value which Paschall assigned to the storage 
rights was totally disproportionate to any other estimate of 
value given, including Paschall's own estimates using dif-
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ferent methods of valuation. The disproportionate nature 
of that valuation can be shown by reference to McDonald 
Island transaction. Everyone agreed that in 1958 PGandE 
paid $7,391,597 for the McDonald Island rights. Included 
in the transaction were numerous surface rights, rights of 
way, leasehold interests, equipment and facilities, and oil 
and gas leases on all of McDonald Island wi th the provi­
sion that exploration was not required for so long as the 
storage reservoir was utilized. No such additional rights 
are at issue in valuing the storage rights in this case. How­
ever, even i f we make no adjustment for those interests, 
the portion of the 1958 transaction which could be attrib­
uted to a 2.55 percent portion of the properties would be 
$188,485.72, and the portion attributable to 4 percent por­
tion would be $295,663.88. The gross national product rate 
of inf la t ion f rom 1958 to 1982 was 3,09 percent, which pro­
duced a multiplier of 3.09. The judgment here results in a 
rate of inf la t ion of 3,677 percent (multiplier of 36.77) for a 
2.55 percent portion of the transaction, and 2,344 percent 
(multiplier of 23.44) for a 4 percent portion of the trans­
action. 

I n an action in eminent domain the value of the prop­
erty condemned is a factual question and the trier of fact's 
valuation findings wi l l be upheld when they are supported 
by substantial evidence. (Los Angeles etc. School Dist. v. 
Swensen, supra. 226 Cal. App. 2d at p. 581, 38 Cal. Rptr. 
214.) But this does not mean that any determination of 
value, no matter how excessive and absurd, wi l l constitute 
substantial evidence simply because some expert is wi l l ing 
to state i t as his opinion. To be considered substantial, 
evidence must be ' " o f ponderable legal significance . . . 
reasonable in nature, credible, and of solid value.'" (Peo­
ple v. Johnson (1980) 26 Cal. 3d 557, 576, 162 Cal. Rptr. 
431, 606 P.2d 738, quoting Estate of Teed (1952) 112 Cal. 
App. 2d 638, 644, 247 P.2d 54.) Courts, both t r ia l and ap­
pellate, have the responsibility of insuring that an expert's 
determination of value takes into account only reasonable 
and credible factors. As this court said i n Sacramento, etc. 

[Report No. 1 (12-87)] 1-39 



30 93 O I L A N D GAS REPORTER 

Drainage Dist. ex rel. State Reclamation Bd. v. Reed 
(1963) 215 Cal. App. 2d 60, at page 69, 29 Cal. Rptr. 847: 

"A condemnation tr ial is a sober inquiry into values, 
designed to strike a balance between the economic in­
terests of the public and those of the landowner. [Cita­
t ion.] There is a l imi t to imaginative claims even when 
described in terms of a prospective buyer's mental re­
actions. To say that only the witness' valuation opinion 
has probative value, that his 'reasons' have none, ig­
nores reality. His reasons may influence the verdict 
more than his figures. To say that all objections to his 
reasons go to weight, not admissibility, is to minimize 
judicial responsibility for l imi t ing the permissible arena 
in condemnation trials. The responsibility for defining 
the extent of compensable rights is that of the courts. 
[Citations.]" 

The opinion of an expert must be on matter "that is of a 
type that reasonably may be relied upon by an expert in 
forming an opinion upon the subject to which his testi­
mony relates." (Evid. Code, § 801, subd. (b).) As W i t k i n 
notes, "[w]hat are reliable matters depends on the partic­
ular subject, and no statutory listing is possible. The Evi­
dence Code prescribes minimum requisites for all cases, 
leaving particular rules to be formulated, as in the past, 
by judicial decisions." (Wi tk in , Cal. Evidence (2d 1966) 
The Opinion Rule, § 409, pp. 367-368.) This requirement 
of reliability has been carried over into the statutes con­
taining "special rules of evidence applicable to any action 
in which the value of property is to be ascertained." (Evid. 
Code, S 810, subd. (a).) Thus Evidence Code section 814 
provides that "[t]he opinion of a witness as to the value of 
property is l imited to such an opinion as is based on the 
matter perceived by or personally known to the witness or 
made known to the witness at or before the hearing, 
whether or not admissible, that is of a type that reasonably 
may be relied upon by an expert i n forming an opinion as 
to the value of property, including but not l imited to the 
matters listed in Sections 815 to 821, inclusive, unless a 
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witness is precluded by law f rom using such matter as a 
basis for an opinion." A special statute deals wi th the un­
usual occurrence when there is no relevant market. Evi­
dence Code section 823 provides: "Notwithstanding any 
other provison of this article, the value of property for 
which there is no relevant market may be determined by 
any method of valuation that is just and equitable." This 
section parallels Code of C iv i l Procedure section 1263.320, 
subdivision (b), which provides that "[t]he fair market 
value of property taken for which there is no relevant mar­
ket is its value on the date of valuation as determined by 
any method of valuation that is just and equitable." As the 
comment to this section notes, "subdivision (b) has been 
added to the defini t ion because there may be no relevant 
market for some types of special purpose properties such 
as schools, churches, cemeteries, parks, utilities, and sim­
ilar properties. A l l properties, special as well as general, 
are valued subject to the l imits of Article 2 (commencing 
with Section 810) of the Chapter 1 of Division 7 of the 
Evidence Code. The Evidence Code provides that, regard­
less of whether there is a relevant market for property, its 
fair market value may be determined by reference to mat­
ters of a type that reasonably may be relied upon by an 
expert i n forming an opinion as to the value of property 
including where appropriate, but not l imited to, (1) the 
market data (or comparable sales) approach, (2) the in­
come (or capitalization) method, and (3) the cost analysis 
(or reproduction less depreciation) formula." (Legis. com. 
com., West's A n n . Code Civ. Proc. (1982 ed.) § 1263.320, 
p. 39.) 

The value of opinion evidence rests not i n the conclu­
sion reached but in the factors considered and the reason­
ing employed. (People v. Coogler (1969) 71 Cal. 2d 153, 
166, 77 Cal . Rptr. 790, 454 P.2d 686; People v. Bassett 
(1968) 69 Cal. 2d 122, 141, 70 Cal . Rptr. 193, 443 P.2d 777.) 
Where an expert bases his conclusion upon assumptions 
which are not supported by the record, upon matters which 
are not reasonably relied upon [by] other experts, or upon 
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factors which are speculative, remote or conjectural, then 
his conclusion has no evidentiary value. (Hyatt v. Sierra 
Boat Co. (1978) 79 Cal. App. 3d 325, 338-339, 145 Cal. 
Rptr. 47; Richard v. Scott (1978) 79 Cal . App. 3d 57, 63, 
144 Cal. Rptr. 672.) I n those circumstances the expert's 
opinion cannot rise to the dignity of substantial evidence. 
(Hyatt v. Sierra Boat Co., supra.) When a tr ial court has 
accepted an expert's ultimate conclusion without critical 
consideration of his reasoning and it appears the conclu­
sion was based upon improper or unwarranted matters, 
then the judgment must be reversed for lack of substantial 
evidence. ( I n re Marriage of Hewitson, supra, 142 Cal. 
App. 3d at pp. 885-887, 191 Cal. Rptr. 392; I n re Marriage 
of Rives (1982) 130 Cal. App. 3d 138, 149-151, 181 Cal. 
Rptr. 572. See also Evid. Code, § 801.) For example, in I n 
re Marriage of Hewitson, supra, the expert attempted to 
determine the value of a closely held corporation by using 
the selling price/book value ratio of publicly traded cor­
porations. Due to the differences in the two types of com­
panies the analogy was improper and the judgment based 
upon the expert's testimony was not supported by substan­
tial evidence. (142 Cal. App. 3d at p. 887, 191 Cal. Rptr. 
392; see also I n re Marriage of Lotz (1981) 120 Cal. App. 
3d 379, 384, 174 Cal. Rptr. 618.) Likewise, in I n re Mar­
riage of Rives, supra, 130 Cal. App. 3d at pages 149-151, 
181 Cal. Rptr. 572, this court reversed a determination of 
the value of a queen bee business because the court ac­
cepted the testimony of an expert who had relied upon false 
assumptions and improper factors, and who had failed to 
consider all of the relevant factors which established value. 

We f ind this to be a case in which an appellate court 
cannot defer to the tr ial court's traditional role in drawing 
inferences and resolving conflicts in the evidence. I n his 
evaluation Paschall gave no consideration to more com­
parable transactions and relied instead on an adjustment 
of a temporally remote transaction. I n adjusting the re­
mote transaction to reflect modern values he rejected the 
P.U.C. approved valuation of the storage rights and in -
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eluded in his consideration several items of property rights 
which are not included in the parcel I I I condemnation. He 
made an adjustment for nonexistent royalty rights in the 
storage reservoir. I n adjusting 1958 values to 1982 values 
he disregarded the gross national product and State Board 
of Equalization inflationary factors and created his own 
factor based upon changes in the gross price of gas, an 
approach which is wholly speculative, remote, and conjec­
tural . And in determining the portion of the reservoir's 
value attributable to parcel I I I Paschall rejected the sole 
factor which gives the storage rights value (volume) i n fa­
vor of using the wholly irrelevant factor of acreage. The 
end result was a valuation of the parcel I I I storage rights 
which is excessive on its face and disproportionate to any 
other evaluation of the rights. The tr ial court accepted 
Paschall's conclusion without any critical assessment of the 
reasoning employed and the assumptions relied upon. Be­
cause we f i n d insufficient evidence to support the judg­
ment, it must be reversed and remanded for a new tr ial on 
the damages PGandE must pay for the storage rights un­
derlying parcel I I I . For the benefit of the parties on re­
mand it is necessary to note that defendants are not to be 
deprived of their property without just compensation sim­
ply because i t has l i t t le or no value to them or to anyone 
other than PGandE. On the other hand, PGandE cannot 
lawfully be forced to pay a disproportionate and inflated 
price for the storage rights simply because i t finds itself 
between a rock and a hard place and has become a forced 
purchaser of those rights. Any reasoned approach which 
reaches a just and equitable result may be considered. 
(Code Civ. Proc , § 1263.320, subd. (b).) But whatever the 
approach, the emphasis must be on "just and equitable." 

I I 

M I N E R A L INTERESTS 

The t r ia l court awarded defendants the sum of 
$6,505,155 for their mineral interests in the portion of par-
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eel I I I which was condemned. As an alternative the court 
awarded the same amount for breach of the 1963 agree­
ment. This award was premised on the court's conclusion 
that defendants had the right to insist that PGandE extract 
and pay royalties upon gas f rom the Zuckerman-Henning 
well for so long as gas could be extracted without regard 
to whether i t was injected or native gas. The court reached 
this conclusion under the 1963 agreement, and did not 
consider whether California's oil and gas law supported 
such a result. We conclude that neither the agreement nor 
the law supports the award for mineral interests. 

The basic aspect of our oil and gas law which must be 
considered here is the so-called / ' rule of capture." The rule 
has been stated this way: " 'The owner of a tract of land 
acquires title to the oil and gas which he produces from 
wells dril led thereon, though i t may be proved that part of 
such oil or gas migrated f rom adjoining lands.'" (1 W i l ­
liams & Meyers, O i l and Gas Law (1983) § 204.4, p. 55, 
quoting f rom Hardwick, The Rule of Capture and Its I m ­
plications as Applied to O i l and Gas (1935) 13 Tex. L . Rev. 
391, 403.) The principle may be easily explained. Essen­
tially, the law provides that oil and gas becomes the per­
sonal property of whoever brings i t to the surface and re­
duces i t to possession. (See Lynch v. State Bd. of Equali­
zation, supra, 164 Cal. App. 3d at p. 102, 210 Cal. Rptr. 
335.) The right to d r i l l for oil and gas is dependent upon 
ownership of the surface of the land. (Ibid.) The surface 
owner, or those claiming under h im, who brings the oil or 
gas to the surface obtains a personal property interest in 
the oil or gas despite the fact that his activities may have 
caused the oil or gas to migrate to his land f rom the land 
of another. (Ibid.) Although this is the basic American law 
of oil and gas, different jurisdictions reach this result in 
different ways. In some jurisdictions, and under early 
California law, i t has been held that the surface owner of 
the land has absolute title to the oil and gas underlying his 
land, but that title is defeasible i f the oil or gas should 
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migrate to the land of another. (164 Cal. App. 3d at p. 102, 
210 Cal. Rptr. 335.) I n other jurisdictions, and at one time 
in California, i t has been held that ownership of oil and 
gas is inchoate and subject to "potential possession." 
(Ibid.) Now it is f i r m l y established in California that no 
one owns oil and gas in its natural setting. (Ibid.) The sur­
face owner of real property has the exclusive right on his 
premises to d r i l l for oil and gas, and he may transfer that 
right as a prof i t a prendre to another. (Ibid.) 

W i t h the use bf depleted gas reservoirs for storage pur­
poses the question naturally arises whether the owner of 
recovered oil and gas loses his ownership interest in the 
property by injecting i t into a natural reservoir. The issue 
has not been determined in California, but the courts of a 
few other jurisdictions have considered the issue with con­
f l ic t ing results. (See Annot., Gas-Storage in Natural Res­
ervoir (1964) 94 A . L . R . 2d 543, and cases cited there. See 
also Bezzi v. Hocker (10th Cir. 1966) 370 F. 2d 533 [26 
O & G R 328], applying Oklahoma law.) I f we were simply 
to choose between the conflicting decisions f rom other j u ­
risdictions we would follow those which hold that owner­
ship is not lost by injection into a storage reservoir, since 
they are the better reasoned and reach a more equitable 
result. (See White v. New York State Natural Gas Corpo­
ration (1960) W D . Penn. 1960) 190 F. Supp. 342 [14 
O & G R 253], applying Pennsylvania law;-*Lone Star Gas 
Co. v. Murchison (Tex. Civ. App. 1962) 353 S.W. 2d 870, 
94 A . L . R . 2d 529 [16 O & G R 816].) 9 Fortuitously, in this 

9 The cases which have held that the owner of natural gas loses his 
ownership interest in the gas by injecting into an underground storage 
facility have done so by analogy to the common law rule of animals 
ferae naturae. The common law held that wild animals could be owned 
only so long as they remained captive and that upon escape and return 
to their natural habitat any ownership interest was lost. (See Ham­
monds v. Central Kentucky Natural Gas Co. (1934) 255 Ky. 685, 75 
S.W. 2d 204.) So it is with natural gas where the analogy is accepted. 
(Ibid.) However, the courts which have concluded that injection into a 
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state we have a clear indication of legislative intent that an 
owner is not to be considered to have lost his ownership 
interest in gas by injecting it into an underground storage 
reservoir. 

I n 1975 the Legislature acted to end any uncertainty 
which might arise over a public utility's use of an under­
ground gas storage reservoir. At that time section 613 was 
added to the Public Utilities Code to provide that a gas 
corporation may condemn any property necessary for the 
construction and maintenance of its gas plant. (Stats. 1975, 
ch. 1240, § 65, p. 3178, operative July 1, 1976.) Section 221 
of that code was amended to provide specifically that "gas 
plant" includes underground storage. (Stats. 1975, ch. 
1240, § 64, p. 3178.) The.Law Revision Commission stated 
that the amendment was intended to make express the in­
herent right of a gas corporation to condemn property for 
the underground storage of natural gas. I n this legislation 
we f ind clear legislative recognition of underground stor­
age of natural gas and the intent that gas in underground 
storage is to be considered to be within the gas corpora-

storage reservoir does not divest the owner of his personal property 
interest i n the gas h&ve doffe so by recognizing that natural gas is not 
perfectly analogous to w i l d animals. (See White v. New York State 
Natural Gas Corp. , supra; Lone Star Gas Co. v. Murchison, supra.) 
I n Lynch v. State Bd. of Equalization, supra, 164 Cal . A p p . 3d at page 
99, 210 Cal . Rptr . 335, we recognized that o i l and gas interests are sui 
generis and that analogies drawn f r o m other fields are often inapt for 
comparison. This would lead us to reject the analogy attempted in 
Hammonds and other cases reaching similar results. However, even i f 
we accepted the comparison i t would lead to a contrary result in Cal­
i fo rn ia . I n C i v i l Code section 996, our Legislature has provided that 
f u r bearing animals brought into captivity are personal property and 
remain so regardless whether they remain in or escape f r o m captivity. 
This is a legislative abrogation of the common law wi th respect to 
commercially valuable l iv ing w i l d animals, and i f we attempted to an­
alogize commercially valuable o i l and gas to the law of w i l d animals 
we would conclude that the policy of this state is that the ownership 
interest gained f rom capturing valuable natural commodities is not 
defeated by "escape" of the commodity. 
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tion's "gas plant." I t would be entirely inconsistent with 
this policy to hold that a gas corporation is somehow di­
vested of its ownership of gas simply because it stores it 
underground. Accordingly, we conclude that once gas is 
reduced to personal possession the owner of the gas is not 
to be considered to have been divested of ownership simply 
because it stores the gas in an underground storage reser­
voir. To be sure an owner who allows gas to escape to the 
property of another may liable in trespass, nuisance, in­
verse condemnation, or on other applicable theories, but 
it still remains the owner of such gas. 

Since we conclude that the law of capture does not apply 
to divest PGandE of the ownership of its injected gas, it is 
necessary to determine whether defendants acquired an 
interest in that gas by the 1963 agreement. The tr ial court 
concluded that they did acquire sueh rights as a matter of 
law. We f i n d the decision of the tr ial court to be in error 
and to compel the reversal of that aspect of the judgment. 

I n paragraph 15 of the 1963 agreement PGandE agreed, 
subject to various other terms and conditions, to pay de­
fendants as royalty and rent one-sixth of the gross pro­
ceeds derived f rom the sale of "gas produced hereunder 
f rom Parcel I I I . . . ." I t was further provided in the last 
clause that "[t]he provisions of this Paragraph 15 shall not 
apply to any gas which has been injected and stored in and 
thereafter withdrawn from Parcels I or I I . " The tr ial 
court's ru l ing was made on motion of the defendants be­
fore the first witness was called. Defendants argued that 
the lease agreement was not ambiguous and that since it is 
not ambiguous i t is unnecessary to consider extrinsic evi­
dence to interpret i t . Defense counsel's argument was that 
since the agreement "says all gas produced, . . . i t doesn't 
make any difference whether it's extraneous gas. I use the 
term extraneous to mean injected and stored gas; okay? 
And in fact, it doesn't tell you what kind of gas they are 
going to pay a royalty on. I t simply says all gas produced. 
Therefore, i t means that i t is unambiguous." Counsel for 
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PGandE retorted that the "term, 'gas produced,'is an am­
biguous term, in that it does not say in the lease, on the 
face of the lease, and that's what we are looking at, as to 
whether or not it refers to injected gas or native gas or 
both." Commenting on the last clause, PGandE's counsel 
observed that defense counsel had pointed to "the very f i ­
nal paragraph where i t says that paragraph 15 shall not 
apply to injected gas in Parcels I and I I . They, therefore, 
infer —they make an inference that, since it doesn't say 
I I I , that paragraph 15 does not apply to Parcel I I I . . . . I n 
this particular situation, there w i l l be an offer of proof that 
the parties, Mr . Zuckerman and the known parties on be­
half of PG&E, each believed that the injected gas was solely 
on Parcel No. 1. Neither party ever contemplated that the 
injected gas was in Parcel I I I . " Defense counsel responded 
that he "wasn't inferring anything at all f rom the last clause 
of paragraph 15. . . . I don't think it makes any difference 
whether the clause is in there or not i n there for the pur­
poses that we are talking about today." (Ibid.) PGandE 
then offered to prove that at the time of the 1963 agree­
ment neither party believed the injected gas would intrude 
into parcel I I I . PGandE's counsel said: "Going back to the 
point raised by defense counsel, that evidence of undis­
closed intent of partiefs is not permissible to determine 
what was meant when the contract was entered in to , as 
part of our offer of proof, and I should have also included, 
there are numerous documents which our PG&E fi led, and 
copies have been made available to defendant. [ f ] Those 
documents show that there was correspondence between 
M r . Zuckerman and M r . Johns of PG&E, that the descrip­
tions of the parcels, Parcels I , I I and I I I , were agreed upon 
by the parties before ever entering into the agreement, that 
all of the parties understood that as Parcels I , I I and I I I . 
There were certain items which we found in each of those 
parcels, and Mr . Johns and M r . Zuckerman clearly set out 
that Parcel I was the storage area. [ % ] This is also extrin­
sic evidence showing what was the intent of PG&E at the 
time. It's not an undisclosed intent of the parties. This was 
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an intent of both parties, discussed between both parties, 
agreed to by both parties as to what this contract was sup­
posed to be about. [ f ] And there has also been testimony 
f rom M r . Zuckerman on that issue to support our under­
standing of what these documents i n fact purport, what 
were the negotiations between the parties at the time that 
they drew up the contract, and as an offer of proof, we 
have numerous documents, Your Honor, going to that, and 
also documents wherein PG&E indicated that the reason 
they were entering into this lease was to permit M r . Zuck­
erman to d r i l l in the deep zones in Parcel I I I , because 
that's where they felt there may have been a possibility of 
some further gas and not in any storage zone area. [ f ] The 
reason they permitted dr i l l ing in Parcel I I I is perhaps there 
was —there was going to be productive gas at the 10,000-
foot level or so, or 12,000-foot level, wherever they would 
f i nd the winter sands, and this is all part of the offer of 
proof going to what was intended by the parties when they 
drew up this lease." Despite this offer of proof the court 
ruled that the contract was unambiguous, and that i t re­
quired PGandE to produce and pay royalties upon gas 
f rom parcel I I I without regard to whether it was native or 
injected gas. 

The court's ru l ing constituted reversible error. Under 
the California parol evidence rule a party is entitled to 
introduce any extrinsic evidence which may aid i n an in­
terpretation of a writ ten contract. (Code Civ. Proc , 
§ 1856, subd. (g); see generally, 2 W i t k i n , Cal. Evidence 
(3d ed. 1986) Documentary Evidence, § 960, p. 908.) The 
test is not whether the agreement appears to the court to 
be clear and unambiguous on its face, but whether the ex­
trinsic evidence is offered to support a meaning to which 
the language of the instrument is reasonably susceptible. 
(Pacific Gas & E. Co. v. G.W. Thomas Drayage etc. Co. 
(1968) 69 Cal. 2d 33, 37, 69 Cal. Rptr. 561, 442 P.2d 641.) 
As Jefferson notes, this holding makes "extrinsic evidence 
admissible to interpret or explain the meaning of a written 
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instrument even though, on its face, the written instru­
ment appears not to lend itself to the meaning contended 
for by the party-proponent of the extrinsic evidence be­
cause of the instrument's seemingly plain and unambigu­
ous language." (2 Jefferson, Cal. Evidence Benchbook (2d 
ed. 1982) Parol Evidence Rule § 32.2, p. 1139.) "Accord­
ingly, rational interpretation requires at least a prelimi­
nary consideration of all credible evidence offered to prove 
the intention of the parties." (Pacific Gas & E. Co. v. G. W. 
Thomas Drayage etc. Co., supra, 69 Cal. 2d at pp. 39-40, 
f n . and citations omitted, 69 Cal. Rptr. 561, 442 P.2d 641.) 
I f , after considering the evidence, the court concludes that 
it does not support a meaning to which the agreement is 
reasonably susceptible then the evidence may be rejected. 
(Ibid.) But it is reversible error to refuse to consider the 
evidence based upon a conclusion that the agreement is 
clear on its face. (Ibid.) Here the tr ial court erroneously 
refused to even provisionally consider the extrinsic evi­
dence because of its conclusion that the agreement was 
clear on its face and f rom that error reversal must follow. 

Defendants insist, however, that the court could prop­
erly exclude PGandE's extrinsic evidence under the rule 
that precludes evidence of an undisclosed intention f rom 
controverting the objective meaning of a contract. That 
rule simply prohibits a party f rom saying one thing but 
meaning another. (See Brant v. California Dairies, Inc. 
(1935) 4 Cal. 2d 128, 133, 48 P.2d 13.) I t does not preclude 
a party f rom introducing extrinsic evidence to establish 
what the mutually understood meaning of the contract 
was. As noted in Pacific Gas & E. Co. v. G.W. Thomas 
Drayage etc. Co., supra, words do not have absolute and 
constant referents; the meaning of particular words or 
groups of words varies wi th the verbal context and sur­
rounding circumstances and purposes, and the education 
and experience of the parties. (69 Cal. 2d at p. 38, 69 Cal. 
Rptr. 561, 442 P.2d 641.) While a party may not testify to 
his undisclosed subjective intent in entering into an agree­
ment, the rule does not preclude admission of evidence of 
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the surrounding circumstances, usage and custom in the 
industry, negotiations and discussion, or any other extrin­
sic evidence which may shed light on the mutual intention 
of the parties. ( I b i d . ; Mission Valley East, Inc. v. County 
of Kern (1981) 120 Cal. App. 3d 89, 98, 174 Cal. Rptr. 
300.) PGandE's offer of proof clearly establishes that it was 
this latter type of evidence and not a mere undisclosed 
subjective intent that i t sought to introduce. I t was error 
to exclude such evidence without at least provisionally 
considering i t . 

Nor can we accept the claim that PGandE failed to make 
an adequate offer of proof. Normally the exclusion of evi­
dence w i l l not be considered on appeal unless the sub­
stance, purpose and relevance of the excluded evidence 
was made known to the tr ial court. (Evid. Code, § 354, 
subd. (a).) But "[w]here an entire'*elass of evidence has 
been declared inadmissible or the tr ial court has clearly 
intimated it wi l l receive no evidence of a particular class 
or upon a particular issue, an offer of proof is not a pre­
requisite to raising the question on appeal, and an offer, i f 
made, may be broad and general." (Beneficial etc. Ins. 
Co. v. K u r t Hitke & Co. (1956) 46 Cal. 2d 517, 522, 267 
P.2d 428; Montez v. Superior Court (1970) 10 Cal. App. 
3d 343, 351, 88 Cal . Rptr. 736. See Evid. Code, § 354, 
subd. (b).) This is precisely the type of case in which a 
complete offer of proof is unnecessary. The specific reason 
for defendants' motion was to "short-circuit" the need to 
have witnesses appear on the issue. I n response to defen­
dants' aggressive but misguided advocacy the court mis­
applied the parol evidence rule and ruled that extrinsic 
evidence would not be received in aid of interpretation of 
the contract. PGandE's offer of proof was adequate under 
these circumstances. (Montez v. Superior Court, supra, 
10 Cal. App. 3d at p. 351, 88 Cal. Rptr. 736; see Pacific 
Gas & E. Co. v. G.W. Thomas Drayage etc. Co., supra, 
69 Cal. 2d at p. 36, f n . 1, 69 Cal. Rptr. 561, 442 p.2d 641.) 

I n any event, the tr ial court erred in concluding that the 
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agreement was clear and unambiguous on its face. The 
agreement was negotiated because the older agreement did 
not require PGandE to explore for additional natural oil 
and gas reserves on McDonald Island for so long as it op­
erated the storage reservoir and did not permit defendants 
to do so. Defendants, however, believed that there may 
have been additional undiscovered oil and gas native to the 
property. The clear intent of the agreement was to permit 
such exploration while maintaining the integrity of the 
storage facility. Throughout the agreement numerous pro­
visions are found to protect the integrity of the storage 
facility and PGandE's right to gas injected and stored 
there. I n every instance throughout the agreement where 
the parties referred to the extraction of injected gas f rom 
the storage reservoir they used the word "withdrawn" or 
"withdrawal" while the word "produced" was restricted to 
reference to extraction of newly discovered native gas. I f 
the word "produced" in paragraph 15 refers to the extrac­
tion of injected gas f rom the storage reservoir, then i t is 
the only instance in a 40 page agreement where i t was so 
used. 

As we have noted, the f inal provision in paragraph 15 
provides: "The provisions of this Paragraph 15 shall not 
apply to any gas which has been injected and stored in and 
thereafter withdrawn from parcels I or I I . " A l l of the i n - 1 

jected gas was injected into and stored in parcel I . The 
operation of the Zuckerman-Henning well on parcel I I I 
caused the gas to migrate into parcel I I I , and thus to be 
"withdrawn" f rom parcel I . This would make it appear that 
the royalty provisions of paragraph 15 were not intended 
to apply to injected gas. The tr ial court held just the op­
posite. I t concluded wi th respect to the f ina l provision of 
paragraph 15 that i t "is quite clear that Parcel I I I was not 
intended to be included in that exclusion. . . ." That pro­
vision cannot be so easily disregarded. I n other parts of 
the agreement PGandE was given the sole and exclusive 
right to inject, store, and withdraw gas f rom parcels I and 
I I , free of any royalty interest. Paragraph 15 deals wi th the 
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royalties to be paid to defendants for gas produced f rom 
wells on parcel I I I . Unless the last provision of that para­
graph was intended to insure that injected gas would be 
free f rom those royalty interests i t would have no meaning 
whatsoever. I t is not to be l ightly assumed that the parties 
to a contract included provisions which have no meaning. 
I t is a general rule of construction that an interpretation 
of a contract should, where possible, give effect to every 
provision. (Civ. Code. § 1641; Moore v. Wood (1945) 26 
Cal. 2d 621, 630, 160 P.2d 772; General Ins. Go. v. Truck 
Ins. Exch. (1966) 242 Cal. App. 2d 419, 426, 51 Cal. Rptr. 
462.) Moreover, since that f inal provision of paragraph 15 
is a l imi t ing provision and was placed wi th in paragraph 15 
it must be construed as a l imitation upon the rights granted 
in paragraph 15. As such it can only have been intended to 
exclude injected gas f rom the royalty provisions of para­
graph 15. 

The interpretation of a written agreement is a question 
of law. Where there is no extrinsic evidence, or the extrin­
sic evidence is not conflicting (and therefore poses no 
question of credibility), then a reviewing court must make 
an independent determination of the meaning of the 
agreement. (Parsons v. Bristol Development Co. (1965) 62 
Cal. 2d 861, 866, 44 Cal. Rptr. 767, 402 P.2d 839; Blumen-
feld v. R. H . Macy & Co. (1979) 92 Cal. App. 3d 38, 44, 
154 Gal. Rptr. 652.) I f we were to construe the agreement 
on its face without reference to extrinsic evidence we would 
reject the tr ial court's interpretation and f ind in favor of 
PGandE since it seems clear on the face of the agreement 
that the parties did not intend that defendants would ac­
quire any rights in the stored gas. But in doing so we would 
be engaging in the same error made by the tr ial court. The 
tr ial court's rul ing precluded introduction of extrinsic ev­
idence by PGandE and made it unnecessary for defen­
dants to introduce such evidence. Since extrinsic evidence 
must be considered before i t can be determined whether it 
supports a meaning to which the agreement is reasonably 
susceptible, the matter must be remanded so that both 
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PGandE and defendants wi l l have the opportunity to pro­
duce any evidence they believe supports their interpreta­
tion of the agreement. 

Two further points must be addressed. Defendants con­
tended, and the tr ial court found, that PGandE is es­
topped from denying that it must pay defendants a perpet­
ual royalty on injected gas which can be extracted through 
the Zuckerman-Henning well. The record does not sup­
port the application of estoppel in that manner. Evidence 
Code section 623 provides that "Whenever a party has, by 
his own statement or conduct, intentionally and deliber­
ately led another to believe a particular thing true and to 
act upon such belief, he is not, in any lit igation arising out 
of such statement or conduct, permitted to contradict i t . " 
Estoppel then is an equitable doctrine which prevents a 
party f rom prof i t ing from the detriment he induced an­
other to suffer. "The doctrine acts defensively only. I t op­
erates to prevent one f rom taking an unfair advantage of 
another but not to give an unfair advantage to one seeking 
to invoke the doctrine." (Peskin v. Phinney (1960) 182 Cal. 
App. 2d 632, 636, 6 Cal. Rptr. 389.) The essence of an 
estoppel is that a party who is actually and permissibly 
ignorant of the facts h'as been induced to act to his detri­
ment by representations or concealment by a party with 
superior knowledge who intended to induce action. (See 7 
Wi tk in , Summary of Cal. Law (8th ed. 1974) Equity, § 132, 
pp. 5351-5352.) Defendants argue that f rom 1967 to 1980 
PGandE extracted gas f rom the Zuckerman-Henning well 
and paid royalties upon it although it was aware that the 
deposit was connected to the storage reservoir and that at 
least some of the gas extracted was injected rather than 
native gas. Defendants conclude f rom this that PGandE 
should be estopped from refusing to continue to pay roy­
alties on injected gas in perpetuity. This is not a defensive 
use of the estoppel doctrine. We f ind no detrimental reli­
ance suggested by the record and no basis whatsoever for 
the application of an estoppel in this manner. 
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We do agree with the trial court, however, that PGandE 
cannot be permitted to recover excess royalties that i t did 
pay to defendants. The record established that during the 
period PGandE was extracting gas and paying roy alties on 
the Zuckerman-Henning well it paid royalties on more gas 
than was originally in place in the deposit, and thus in fact 
paid royalties on some injected gas. PGandE made those 
payments wi th an awareness of the facts, and defendants 
accepted the payments in good faith and cannot be made 
to refund them at this t ime. 1 0 

Finally, the tr ial court found that PGandE abandoned 
the gas in place under parcel I I I as of August 1, 1980, and 
awarded the sum of $2,938,000 to defendants as an alter­
native to the mineral interest/breach of contract damages. 
There is not a scintilla of evidence in the record to support 
an abandonment. Abandonment oF'property requires both 
nonuser and the intent to abandon. (Gerhard v. Stephens 
(1968) 68 Cal. 2d 864, 889, 69 Cal. Rptr. 612, 442 P.2d 
692.) Before an abandonment may be found it is necessary 
to establish nonuser accompanied by unequivocal and de­
cisive acts showing an intent to abandon. ( I d . , at p. 890.) 
I n this case PGandE was placed in a di f f icul t position when 
it became obvious that the storage reservoir was not l im­
ited to the confines of parcel I as had been believed. But 

1 0 Defendants also suggest that the PGandE's action supports the 
interpretation of the contract found by the trial court. The subsequent 
conduct of the parties to a contract may be considered in interpreting 
the contract. (1 Witkin, Summary of Cal. Law (8th ed. 1973) Con­
tracts, § 527, p. 449.) Of course, PGandE offered a well supported and 
reasonable explanation for why it paid the royalties from 1967 to 1980, 
which would diminish the value of that conduct as evidence for defen­
dants' position. Nevertheless, this is not a question we must resolve. 
The subsequent conduct of the parties to a contract is one of a variety 
of permissible types of extrinsic evidence which may be considered in 
interpreting a contract. Since the trial court precluded PGandE from 
offering its extrinsic evidence it would be improper and unfair to con­
sider extrinsic evidence on appeal without the opportunity for a re­
trial. 
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everything PGandE did both before and after was done to 
protect its interests in the storage reservoir and the in­
jected gas. The f inding of abandonment is without sup­
port in the evidence and must be reversed. 

I n summary, i t appears that the 1963 agreement was ne­
gotiated in order to permit the exploration and production 
of native gas in McDonald Island outside of the storage 
reservoir while protecting PGandE's storage rights. Pur­
suant to that agreement PGandE explored for and discov­
ered a deposit of native gas in parcel I I I which, i t turned 
out, was connected to the storage reservoir. PGandE pro­
duced and paid for all of the native gas which was within 
the deposit. We conclude that the law of capture does not 
give defendants mineral interests in the injected and stored 
gas in the reservoir. We also conclude that the tr ial court 
erred in concluding that the 1963 agreement gave defen­
dants such rights on its face and as a matter of law. We 
reverse the judgment and remand so that the parties can 
produce any extrinsic evidence they believe supports the 
interpretation they urge. I n view of this resolution it is 
unnecessary to consider whether the t r ia l court's assess­
ment of the value of defendants' mineral interests, based 
entirely upon the valuation of M r . Paschall, is supported 
by the evidence and we express no opinion on that ques­
t ion. 

I l l 

SEVERANCE DAMAGES 

The t r ia l court awarded severance damages in the 
amount of $358,000. This amount represented the accept­
ance without question of the testimony of M r . Paschall. 
Paschall testified that in the event wildcat wells were to be 
drilled for the purpose of exploring the earth beneath the 
condemned storage reservoir they would have to be slant 
drilled f rom outside the property. He estimated that slant 
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dr i l l ing would cost approximately $179,000 more than 
straight dr i l l ing to reach a depth of 10,000 to 12,000 feet, 
and he concluded that the additional cost of two wells to 
that depth would represent severance damages. The tr ial 
court awarded damages for two such wells as severance 
damages. 

We agree with PGandE that the award for severance 
damages cannot stand. A condemnation award cannot be 
based upon a speculative projected use for the property 
claimed by the owner. (City of Los Angeles v. Retlaw En­
terprises, Inc. (1976) 16 Cal. 3d 473, 488, 128 Cal. Rptr. 
436; County of Los Angeles v. Bean (1959) 176 Cal. App. 
2d 521, 528, 1 Cal. Rptr. 464.) I n Sacramento, etc. Drain­
age Dist. ex rel. State Reclamation Bd. v. Reed, supra, 
215 Cal . App. 2d at page 70, 29 Cal. Rptr. 847, this court 
reversed an award of severance damages because it was 
based upon "a conjectural buyer's conjectural fears of con­
jectural flooding created by conjectural levees." The award 
for severance damages here is equally conjectural. There 
is nothing in the record to suggest that the property is 
suited to further oil and gas exploration, 1 1 that any poten­
tial oil or gas deposit at a depth beneath the condemned 
storage reservoir could not be produced f rom wells outside 
the condemned area, that i t would be economically or geo­
logically advisable to conduct such exploration, or that i f 
exploration were conducted i t would be defendants rather 
than an oi l and gas lessee that would bear the burden of 
any added costs of dr i l l ing . The award for severance dam­
ages is totally speculative and cannot stand. 

" In fact, the condemned parcel has already been explored for oil 
and gas to a depth below 10,000 feet subsea in the initial exploratory 
drilling conducted with the Zuckerman-Henning No. 1 well. The neg­
ative results experienced in that exploration would indicate that fur­
ther exploration is unwarranted, and nothing in the record would sug­
gest otherwise. 
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I V 

PREJUDGMENT INTEREST, L I T I G A T I O N 
EXPENSES, ATTORNEYS' FEES A N D SANCTIONS 

PGandE contends that the tr ial court erred in awarding 
defendants prejudgment interest on their awards. Defen­
dants have not responded to this contention. The judg­
ment provides for the payment of interest at the legal rate 
on the award for the storage rights f rom August 1, 1980, 
and f rom February 22, 1982, on the mineral rights. At the 
time judgment was entered in this case Code of C iv i l Pro­
cedure section 1263.310 provided: "The compensation 
awarded in the proceedings shall draw legal interest f rom 
the earliest of the following dates: [ 1f ] (a) The date of en­
try of judgment, [ f ] (b) The date the plaint i f f takes pos­
session of the property. [ f ] (c) The date after which the 
pla int i f f is authorized to take possession of the property as 
stated in an order for possession." (Stats. 1975, ch. 1275, 
§ 2, p. 3461.) Although PGandE applied for an order of 
possession in 1982, its application was denied. Since 
PGandE neither took nor had the right to take, possession 
of defendants' property before the entry of judgment, the 
statute requires that interest run f rom the date of the entry 
of judgment. The aWard of prejudgment interest was 
therefore erroneous and must be reversed. 

The tr ial court awarded defendants their l i t igation ex­
penses, but denied an award of attorneys' fees. Defendants 
fi led a cross-appeal f rom the order denying attorneys' fees, 
and have moved for sanctions against PGandE for a fr ivo­
lous appeal. Since we f ind that the judgment must be re­
versed on all elements of damages awarded by the trial 
court the award of litigation expenses must be reversed 
and it is unnecessary to consider at this time whether at­
torney's fees should be awarded. Since we f ind the appeal 
meritorious we obviously deny the request for sanctions. 

The judgment is reversed and the cause is remanded to 
the trial court for further proceedings in accordance with 
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the views expressed in this opinion. PGandE shall recover 
costs. 

Concur: BLEASE, Acting P.J., and SIMS, J . 

M O D I F I C A T I O N OF O P I N I O N A N D D E N I A L 
OF R E H E A R I N G 

BY T H E COURT. 

On petition for a rehearing the defendants contend that 
our decision erroneously awarded costs to PGandE. The 
general rule on appeal is that the prevailing party is enti­
tled to costs. (Cal. Rules of Court , rule 26(a).) However, 
wi th respect to condemnation actions Code of C iv i l Pro­
cedure section 1268.720 provides: "Unless the court oth­
erwise orders, whether or not he is the prevailing party, 
the defendant in the proceeding shall be allowed his costs 
on appeal. This section does not apply to an appeal involv­
ing issues between defendants." This statutory rule favor­
ing an award of costs to the defendant in an eminent do­
main action has a constitutional or igin. The constitutional 
requirement of just compensation dictates that the defen­
dant's award should not be diminished by the costs which 
attach to the process of ascertaining the award. (See City 
of Los Angeles v. Ricards (1973) 10 Cal. 3d 385, 390-391; 
I r i re Redevelopment Plan for Bunker H i l l (1964) 61 Cal. 
2d 21, 68-71; Sacramento Drainage Dist. ex rel. State Rec. 
Bd. v. Reed (1963) 217 Cal. App. 2d 611, 612-613.) There 
are, to be sure, circumstances where an award of costs to 
the condemner is permissible. (See Yolo Water etc. Co. v. 
Edmands (1922) 188 Cal. 344, 346-347 [appeal wholly the 
fault of the defendant for causelessly insisting the pla int i f f 
continue an action i t desired to dismiss]; Oakland v. Pa­
cific Coast Lumber Co. (1916) 172 Cal. 332, 335-337 [costs 
may be awarded to pla in t i f f where the defendant unsuc­
cessfully appeals]; Los Angeles etc. Ry. Co. v. Rumpp 
(1894) 104 Cal . 20, 23-24 [defendant required to pay costs, 
pursuant to statute, for a second tr ial granted on her ap-
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plication where the award was less than in the first t r ial] . ) 
And a court may deny particular items of costs where they 
are not incurred reasonably and in good fai th. (City of Los 
Angeles v. Ricards, supra, 10 Cal. 3d at p. 390; San Fran­
cisco v. Collins (1893) 98 Cal. 259, 263.) But in the ab­
sence of such circumstances the constitutional require­
ment of just compensation is a l imitat ion upon the phrase 
"Unless the court otherwise orders" in Code of C i v i l Pro­
cedure, section 1268.720. Although, as PGandE points out, 
this action involved a cross-complaint for such things as 
nuisance, breach of lease, trespass and estoppel, the pr i ­
mary issues, both at t r ia l and on appeal, involved the 
amount PGandE must pay to condemn defendants' prop­
erty. Accordingly defendants are entitled to their costs 
even though PGandE is the prevailing party. The opinion 
is modified to award costs to defendants. 

Defendants also contend that our decision was erro­
neous with respect to prejudgment interest. Code of C iv i l 
Procedure section 1268.310 provides that interest on a con­
demnation award accrues f rom the earliest of the date of 
judgment, the taking of possession, or an order authoriz­
ing the taking of possession. I n its judgment the tr ial court 
held that PGandE was required to pay royalties to defen­
dants for so long as i t operates the storage reservoir. I n 
view of this f inding i t could not be said that PGandE took 
possession of the property since the payment of royalties 
entitled PGandE, as lessee, to the possession and use of 
the property, and the receipt of the emoluments of owner­
ship by defendants precludes a f inding they were deprived 
of possession. Accordingly, an award of prejudgment in­
terest was improper on the findings of the tr ial court. 
However, we have reversed the judgment holding that 
PGandE is required to pay a continuous royalty to defen­
dants. I f PGandE prevails on this issue upon retrial , then 
it may be held to have taken possession when i t ceased 
paying royalties to defendants, since it was storing gas in 
the condemned parcel at that time. Our opinion on appeal 
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is without prejudice to the tr ial court to determine the date 
PGandE actually took possession of the condemned prop­
erty in light of its other findings upon retrial . 

None of defendants' other contentions on petition for re­
hearing warrants discussion. The opinion is modified to 
provide defendants, and not PGandE, shall recover their 
costs on appeal. The petition for a rehearing is denied. 
(CERTIFIED FOR P U B L I C A T I O N . ) 

FOR T H E C O U R T : BLEASE, Acting P.J., SPARKS 
and SIMS, JJ. 

DISCUSSION NOTES 

Storage of Gas: Underground Storage*-̂  Condemnation —Val­
uation — Escape of Gas Injected for Storage — Title to Gas. 

Oil and Gas Leases: Allowance of Extrinsic Evidence in Inter­
pretation. 

Not discussed. 

R . C . M . 
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SHEWMAKE et ai. v. BADGER OIL 
CORPORATION 

United States District Court 
District of Colorado 

February 27, 1987-Civ. A. No. 86-K-1355 
654 F. Supp. 1184 

Oil and Gas Leasing: Overriding Royalty Interest —Assignment—Third-Party 
Beneficiary. 

Plaintiffs were employees of Fuelex. They allege that, before leav­
ing Fuelex's employ, they were granted an overriding royalty interest 
in an oil and gas lease. Fuelex assigned its interests to Badger Oil 
Corp., and plaintiffs allege that they were third party beneficiaries 
to this assignment. Held: Defendant's motion for summary judg­
ment was granted under two theories: 1) i f plaintiffs were third party 
beneficiaries to the assignment, then res judicata barred their action 
due to completed litigation on the same matter between Fueleac and 
Badger; 2) i f plaintiffs were not third party beneficiaries, they can­
not prevail, because Badger owed them no duty in implied contract 
simply because they were employees of Fuelex and had financial in­
terest in certain provisions of the agreement. 

MEMORANDUM OPINION AND ORDER 

KANE, District Judge. 

This diversity action is before me on defendant's motion 
for summary judgment. Plaintiffs claim in tort and as third 
party beneficiaries of an assigned oil lease allegedly 
breached by defendant. 

Plaintiffs Shewmake and Warmath were geologists and 
employees of Fuel Exploration, Inc., also known as "Fue­
lex." In May of 1981, during the period of plaintiffs' em­
ployment, Fuelex entered into an oil and gas lease with 
landowners Joseph and Maxine Fazzio. The lease pro­
vided if no well was commenced on a specific acreage of 
Fazzio property in Utah within three years, the lease would 
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KEASLER v. NATURAL GAS PIPELINE CO. 
OF AMERICA 

United States District Court 
Eastern District of Texas 

June 30, 1983—Civ. A No. M-79-13-CA 
569 F. Supp. 1180 

Storage of Gas: Fraud in Acquisition of Rights in Depleted Reservoir—No 
Conversion of Realty-Type as Opposed to Personalty-Type Interests— 
Rights Acquired by Storage Easement. 

In a class action the court indicated bordered on frivolous Plaintiffs, 
landowners, and/or royalty owners in the North Lansing gas field 
which was at or nearly at depletion, contended that Defendant gas 
pipeline company's acquisition of storage rights through easement 
agreements, royalty agreements, and easement and royalty 
agreements was induced by fraudulent non-disclosures accomplished 
through (1) not predicting possible future field prospects (2) lump 
sum payments without intemization, (3) making "non-negotiable" of­
fers, then compromising is some instances, and (4) overstating the 
extent of the conveyances obtained. All of these claims are examined 
and found without merit. In addition, parties who signed storage 
easements only contend they did not convey their interests in remain­
ing (but unrecoverable) native gas and hydrocarbons in place, claiming 
conversion of these. The court found (1) the remaining minerals in 
place were realty, not personalty, and thus not susceptible of conver­
sion; (2) there was no showing the pipeline company had withdrawn 
more than it injected; and (3) anyway, the easement agreements as 
drawn sold the right to remove gas and other hydrocarbons, including 
gas condensate, to the pipeline company. 

MEMORANDUM OPINION AND 
FINAL JUDGMENT 

JOE J. FISHER, District Judge. 

In 1974, the Defendant, Natural Gas Pipeline Company 
of America (Natural) concluded a search for a natural gas 
storage reservoir with its decision to acquire the Rodessa-
Young formation of the North Lansing field in Harrison 
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County in east Texas. Natural purchased rights in the field 
and to the surface, sufficient, it claims, to give it use of the 
virtually depleted field as a storage reservoir. 

The Plaintiffs in this class action, all having been paid by 
Natural for some interest, challenged the rights of Natural 
in the field. Inter alia, the Plaintiffs allege that Natural did 
and continues to commit conversion, taking hydrocarbons 
for which it did not pay. Moreover, Plaintiffs claim that 
such hydrocarbons and storage rights as Natural bought 
were obtained by fraud and deceitful misrepresentation. 
Plaintiffs allege violations of: section 10(b) of the Securities 
Exchange Act of 1934, 15 U.S.C. § 78j(b) (1976); S.E.C. 
rule 10(b)(5), 17 C.F.R. 240, 10(b>-5; the Texas fraud 
statute, Tex. Bus. & Com. Code, section 27.01 (Vernon 
1968 & Supp. 1982); and common law fraud, as well as 
conversion. 

The court has jurisdiction of the case by virtue of 28 
U.S.C. 1331 and 1332 (1976). The court certified the class 
in November, 1979, and the parties tried the case to the 
court in November, 1982. 

I . UNDERLYING FACTS 

Circa 1970, Natural sought an underground storage 
facility near its Gulf coast trunkline. Discussions with At­
lantic Richfield Co. directed Natural to the North Lansing 
field near an existing Natural pipeline. The field had been 
producing since 1941. Two formations in the field, the 
Rodessa-Young and. the lower Petit zone, were nearly de­
pleted. Some wells there had since ceased to produce in 
paying quantities, while those that remained had margi­
nal output. No wells were expected to produce beyond 
1975. Natural determined to buy the right to use the 
depleted formations to store pipeline gas so as to meet 
peak demands. 

After buying the working interests from the field's 
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operators, Natural obtained the requisite bureaucratic ap­
proval from the Texas Railroad Commission and the Fed­
eral Power Commission. As necessary, Natural secured sur­
face rights for construction of new above-ground equip­
ment. From every mineral owner of the proposed storage 
area, Natural bought "easement rights" in the formations. 
Moreover, Natural paid the owners of royalty interests 
(pursuant to still producing leases) in satisfaction of royalty 
expectations unfulfilled when Natural stopped production 
in the field. Natural apparently intended to compensate 
the lessors for all hydrocarbons remaining in the forma­
tions, and it appears that they accepted the payments as 
such. In doing so, however, Natural purchased the lessors' 
royalty interests, as well. Thereafter, Natural shut down 
production and began storing gas. At that time, the leases 
terminated and the reversionary rights of the mineral es­
tate owners rematerialized. 

The payments to the mineral estate owners were in 
proportion to the area of their respective estates. Natural 
paid the Dallas consulting f i rm of DeGolyer & Mc-
Naughton to make an independent reservoir study and 
estimate of volumes remaining therein. Working interest 
owners received payment for the volume of gas estimated 
to remain in their tracts, as did the lessors, as royalty 
interest owners. 

Natural predicated payments to the lessors on: (1) the 
maximum lawful rate for interstate gas; (2) applied to the 
higher of (a) the DeGolyer & McNaughton estimated vol­
ume, and (b) the in-house estimate of Natural. According 
to Natural, it paid not only for recoverable gas remaining, 
but non-recoverable gas, as well. Moreover, most of the 
royalty interest owners received a higher rate than the 
existing production contracts called for. 

Natural contends that, in light of the imminent deple­
tion of the field and the end to royalty income that would 
bring, the Plaintiffs were substantially overpaid for their 
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interests. I t appears to the court that Natural chose to 
make "generous" offers in order to promptly and without 
litigation obtain the right to store gas in the formations. 
Natural did not, however, reckon on the tenacity and 
ingenuity of the Keaslers. 

I I . COMPLAINTS OF THE PLAINTIFFS 

The Keaslers owned substantial acreage within the North 
Lansing field, and retained the mineral rights thereto. 
Natural negotiated with and paid them and other owners 
for their royalty interests, acquiring all their rights in the 
mineral leases then existing. Natural also bought an 
easement which gave it extensive rights in and to the 
formations. Some five years later, Plaintiffs brought this 
action. Plaintiffs previously alleged that they were paid too 
low a rate for the gas, paid for too low a volume of gas, not 
paid at all for "liquid hydrocarbons," and, in some cases, 
not paid for gas made recoverable by the storage opera­
tions. Most of these theories were later abandoned in favor 
of the fraud claims made in the final complaint. 

The final amended complaint has two discernable com­
ponents: fraud, perpetrated on all the grantors of royalty 
and easement agreements; and conversion, as to grantors 
of easements in non-producing (i.e., depleted) zones. The 
Plaintiffs fall into three conceivable sets: 

(1) parties to easement agreements only; 

(2) parties to royalty agreements only; and 

(3) parties to both easement and royalty agreements. 

As a practical matter, it appears that all members of set (2) 
are subsumed within set (3). The conversion claim is made 
only by those in the first set. The fraud claims apply to all 
sets above. 

As noted above, two types of agreements are involved: 
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(1) the royalty payment agreements, wherein Natural 
purchased from Plaintiffs "all of their right, title, and 
interest in all existing oil and gas leases in the north Lans­
ing field, Harrison County, Texas effective January 1, 
1974," and 

(2) the gas storage easement agreements, wherein Natu­
ral bought the potentially perpetual right "to introduce 
natural gas into the Rodessa formation . . . to store . . . and 
retain the possession of gas . . . and to remove such gas, 
together with any . . . hydrocarbons, or other substances 
from the storage reservoir and the exclusive right . . . to 
use, hold and occupy the storage reservoir for all such 
purposes." Moreover, Plaintiffs agreed that "any gas [re­
covered by any reasonable method '(including water, water 
vapor and hydrocarbons or other substances)'] shall be 
considered as being the personal property of Natural." 

By the terms of the complaint, it is clear that the Plain­
tiffs do not deny that by accepting "royalty" payments they 
sold Natural all their interest in outstanding leases. 
Neither do Plaintiffs directly challenge the extent of the 
conveyance made in the easement agreements by the les­
sors of still producing acreage. That is, Plaintiffs concede 
that he who signed both agreements conveyed all his rele­
vant interests in the mineral estate. But parties to only the 
storage easement agreement, who were not paid for an 
interest in existing oil and gas leases because none then 
existed, argue that the easement agreement, standing 
alone, is insufficient to convey their interest in remaining 
(but unrecoverable) gas and hydrocarbons in place. Fi­
nally, all the Plaintiffs challenge the legality of both 
agreements, charging fraud in their inducement. 

A. CONVERSION 

The Plaintiffs claim: that Natural "appropriated to its 
own use natural gas and gas condensate in place belonging 
to [certain Plaintiffs, and] exercised complete control and 
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dominion over the Field and all natural gas and gas con­
densate therein . . . " Moreover, Plaintiffs assert there is "no 
basis in law by which [Natural] could justify its possession 
and use . . ." 

To the extent that the gas in place serves as "cushion 
gas" in the reservoir, it has arguably been put to "use" by 
Natural. Natural might also be said to "exercise complete 
control and dominion over the Field" and the hydro­
carbons therein by virtue of its ongoing storage opera­
tions. Although the familiar phrases of dominion and con­
trol appear to apply to Natural's activities, a claim of con­
version is not automatically established by their invocation. 

Oil and gas in place are, by long established rules of 
Texas property law, a part of the realty or corpus of the 
land. Texas Co. v. Daugherty, 107 Tex. 226, 176 S.W. 717 
(Tex. 1915). The minerals do not become personalty until 
removed from the soil. Bracewell v. Fair, 638 S.W. 2d 612 
(Tex. Civ. App. 1982—no writ.); Humble Oil & Refining 
Co. v. West, 508 S.W. 2d 812 [48 O&GR 516] (Tex. 1974), 
cert, denied 434 U.S. 875, 98 S. Ct. 224, 54 L.Ed. 2d 154 
(1977); W.B. Johnson Drilling Co. v. Lacy, 336 S.W. 2d 
230 [13 O&GR 311] (Tex. Civ. App. 1960—no writ.); 
Stephens v. Stephens, 292 S.W. 290 (Tex. Civ. App. 
1927—writ dism'd). 

Whereas trover lies for an unauthorized severance from 
land of the minerals, Bender v. Brooks, 103 Tex. 329, 127 
S.W. 168 (Tex. 1910), one cannot commit conversion of 
realty. Branham v. Prewitt, 636 S.W.2d 507 (Tex. Civ. 
App. 1982—no writ); Rodriguez v. Dipp, 546 S.W. 2d 655 
(Tex. Civ. App. 1977—writ ref 'd n.r.e.). Necessarily, there 
can therefore be no conversion of oil and gas in place. 
Choice v. Texas Co., 2 F. Supp. 160 (N.D. Tex. 1933). 

To prevail, Plaintiffs must prove that Natural removed 
hydrocarbons that belong to them. The court notes that 
this set of Plaintiffs owned non-producing, i.e., already 
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depleted, tracts in which unrecoverable hydrocarbons re­
main. Into their depleted tracts Natural injects gas, stores 
and then removes it. The court concludes that, absent a 
showing that Natural has to date withdrawn more gas than 
it has injected, there has been no severance of gas from the 
realty. Plaintiffs offered no such evidence. 

Plaintiffs claim, as well, that Natural removed substantial 
quantities of liquid hydrocarbons that belong to them. I t is 
undisputed that liquids, including hydrocarbons, are 
extracted from the withdrawn storage gas following its 
removal from the reservoir. Natural dries the gas after, 
rather than before, storage in order to remove any ad­
ditional water vapor and impurities that mix with the 
stored gas. The evidence showed that Natural pays to have 
the extracted condensation, including hydrocarbons, dis­
posed of. Indeed, the extracted'condensation appears to 
be more a liability than an asset. Nonetheless, Plaintiffs 
claim that Natural's "conversion" of the extracted "gas 
condensate" damaged them in an amount exceeding 14 
million dollars. 

Laboratory reports introduced in evidence showed that 
Natural derived no net gain in B.T.U. content between the 
gas injected and that withdrawn, further indication that 
Natural took nothing of value from the reservoir itself. Of 
course, benefit to the alleged wrongdoer is not a condition 
of conversion. Fenberg v. Fenberg, 307 S.W. 2d 139 (Tex. 
Civ. App. 1957—no writ). Rather, it is the owner's loss 
which is the controlling element. Bradley v. McKinzie, 226 
S.W. 2d 458 (Tex. Civ. App. 1950—-no writ). Assuming, 
arguendo, that Plaintiffs could show that Natural removed 
hydrocarbons in addition to the storage gas, to prove a loss 
they must first show their ownership of the minerals in 
place. 

I n determining the ownership of the minerals, the court 
looks to the written agreement between the parties, an 
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agreement drawn and executed in accord with the rules 
governing conveyances of realty in Texas. See, e.g., 
Norsworthy v. Hewgley, 234 S.W.2d 126 (Tex. Civ. App. 
1950—writ ref'd); Texas Co. v. Daugherty, 107 Tex. 226, 
176 S.W. 717 (Tex. 1915). 

The "Gas Storage Easement" (the Agreement), duly 
signed, acknowledged, and delivered, is the dispositive 
instrument. Interpreting the Agreement in the light least 
favorable to its author, Natural, the court finds that by 
plain language the Agreement manifests the intent of the 
parties to convey control of the mineral estate within the 
Rodessa formation. Plaintiffs unequivocally sold to Natu­
ral the right, inter alia, to remove not only gas, but "any 
water, water vapor, hydrocarbons, or other substances . . ." 
as well. Moreover, in another clause, Plaintiffs agree that 
any gas which migrates beyond the reservoir—"including 
water, water vapor and hydrocarbons or other sub­
stances"—and is recovered by Natural, "shall be consid-

* ered as being the personal property of Natural." There­
fore, even assuming that which Plaintiffs did not prove: 
that previously unrecoverable hydrocarbons are being 
severed by the Natural storage process, the court finds that 
Plaintiffs did convey by valid contract the right to remove 
such substances. 

The conversion complaint of Plaintiffs is without merit, 
amounting to little more than an attack on the adequacy of 
consideration paid. I t is irrelevant that this set of grantors 
received no "royalty" payments from Natural. In exchange 
for such payments, the lessors conveyed only their royalty 
interest under existing leases. When Natural stopped pro­
duction, its royalty interest terminated along with the leases. 
That event left all the easement grantors in the same 
position: possessing reversionary rights in mineral estates 
without mineral leases, but burdened by the gas storage 
easement. The court concludes that the Agreement was 
sufficient to convey title, of all the grantors, to any miner­
als removed incidental to Natural's storage operation. 
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B. FRAUD 

As explained above, Plaintiffs seek to recover for fraud 
and misrepresentation under three theories: the federal 
securities law, the Texas fraud statute, and the common 
law. While the particular elements of each theory vary 
somewhat prove, the complaint alleges common acts of 
misrepresentation. The court's analysis of the culpability 
of Natural's acts will therefore precede discussion of 
Plaintiffs' legal theories. 

The deceitful misrepresentations upon which Plaintiffs 
claim to have relied fall into four sets: 

(1) Not telling Plaintiffs about "likely" future events, to 
wit, 

(a) "future prospects" for enhanced gas production in 
depleted fields; 

(b) Federal Power Commission consideration of "signifi­
cant increases" in interstate gas prices; 

(c) the likely production of "gas condensate" from the 
injection and withdrawal of storage gas; and 

(d) the possibility the field might produce longer than 
expected; 

(2) Offering lump sum payments to Plaintiffs for their 
interests without having itemized all the crucial facts, such 
as, 

(a) the price paid per Mcf; 

(b) the volume of gas in place purchased; 

(c) the methods used to estimate the minerals remaining 
in place; and 

(d) the "real value" of the hydrocarbons being pur­
chased; 

(3) Negotiating with fraudulent or deceptive tactics, for 
example, 
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(a) styling the offer "non-negotiable" and uniform, then 
compromising with some, but not all, of the offerees; 

(b failing to tell all the offerees it had compromised with 
some; 

(c) tendering a check as payment for the "gross value" of 
all natural gas and gas condensate in place, producible and 
nonproducible; and 

(4) Overstating the extent of the grantors' conveyances 
to Natural, i.e., 

(a) claiming to have bought all instead of some of the 
gas remaining in place; 

(b) claiming to have bought condensate when it did not; 
and 

(c) claiming to have bought the "non-recoverable gas in 
place" from owners of non-producing tracts. 

Plaintiffs claim that had Natural shared with them all of 
its "knowledge" about: the field, the negotiations, the con­
tracts, and the future, Plaintiffs would not have sold their 
interests. 

Having reviewed the complaint, the record, the exhibits, 
and briefs filed by the parties, the court is unable to per­
ceive any culpable acts of misrepresentation or fraud. As a 
general rule, fraud consists of either a false representation 
of a past or present material fact, or a false promise to do 
some future act. See, e.g., Tex. Bus. & Com. Code Ann. 
Sec. 27.01(a), (Vernon's 1968 & Supp. 1982); Restatement 
(Second) of Contracts, sections 159 et seq. (1981); Restate­
ment (Second) of Torts, sections 525 et seq. (1977). 

The concept of fraud includes acts of nondisclosure. Id . 
at section 550. To the extent the law requires disclosure, 
however, it is fact, not speculation as to the future, that 
must be disclosed. The first set of allegations, that Natural 
committed fraud by failing to make predictions—about 
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the productive life of the reservoir, regulatory acts of 
Congress and federal agencies, and the advancement of 
petroleum engineering—is bizarre in the extreme. 
Moreover, even had Natural been prescient, it was under 
no duty to share its prognostications with Plaintiffs. 

The rule . . . reflects the traditional ethics of bargain­
ing between adversaries, in the absence of any special 
reason for application of a different rule. When the facts 
are patent or when the plaintiff has equal opportunity 
for obtaining information that he may be expected to 
utilize i f he cares to do so, or when the defendant has no 
reason to think that the plaintiff is acting under a mis­
apprehension, there is no obligation to give aid to a bar­
gaining antagonist by disclosing what the defendant has 
himself discerned. To a considerable extent, sanctioned 
by the customs and mores of the community, superior 
information and better business acumen are legitimate 
advantages, which lead to no liability. The defendant 
may reasonably expect the plaintiff to make his own 
investigation, draw his own conclusions and protect 
himself; and i f the plaintiff is indolent, inexperienced or 
ignorant, or his judgment is bad, or he does not have 
access to adequate information, the defendant is under 
no obligation to make good his deficiencies. This is true, 
in general, when it is the buyer of land or chattels who 
has the better information and fails to disclose it. Some­
what less frequently, it may be true of the seller. 

Id . at section 551, Comment: k. The Defendant is not 
obliged to be a fortune teller for the Plaintiffs' benefit. 

The second set of allegations also entail acts of nondis­
closure. Plaintiffs complain that Natural's offer of a lump 
sum payment for the "gross value" of their royalty inter­
ests was deceitful because the factors of volume and unit 
price were not disclosed. The Keaslers suggest that had 
those factors been revealed, they would have been aware 
of the "real value" of the hydrocarbons in place. In other 
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words, Natural's offer to pay certain sums for the "gross 
value" of minerals remaining was fraudulent because the 
sum offered was, Plaintiffs claim, less than the minerals' 
"real value." The court finds no precedent for penalizing 
one who offers his adversary less then the "real value" in 
opening negotiations. Moreover, the hidden premise of 
Plaintiffs argument—that the consideration was inade­
quate—was originally pled but later abandoned, un-
proven. There is no credible evidence to show that the 
"real value" of the rights conveyed to Natural are other 
than the price paid. 

The Keaslers further assert that Natural had a duty to 
disclose the methodology used to estimate the volume of 
hydrocarbons in place. There is no evidence that Natural 
withheld information about its reserve estimates from 
anyone who inquired. Neither is there evidence that Natu­
ral based its offers on estimates known to be inaccurate. 
Indeed, when the estimates of the independent consultant 
differed from its own, Natural based its offer on the higher 
of the two. Natural did the same with unit prices, paying 
the highest rate allowed by federal law. 

This portion of the complaint appears to be nothing 
more than one of inadequacy of consideration—that Nat­
ural drove too hard a bargain in its negotiations with 
Plaintiffs—disguised as a fraud claim. I t is without merit 
with respect to both types of transaction. 

The third set of complaints assails the negotiating tactics 
of Natural as deceitful. I n particular, Plaintiffs attack Nat­
ural for its pretense that the offer was "non-negotiable" 
when, in fact, it was open to compromise. Moreover, 
Plaintiffs urge that Natural had a duty, once it had 
negotiated or compromised with one offeree, to advise the 
other offerees it would do the same with them. While the 
representation of Natural that its offer was "non-negotia­
ble" may have been falsely made to induce the offerees to 
assent, it was nonetheless a mere negotiating ploy. The 
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representation was neither material nor basic to the 
transaction; in no sense were the offerees entitled to rely 
thereon. To determine whether Natural's offer was actu­
ally non-negotiable, the offerees had only to make a 
counter-offer. That some failed to do so and simply ac­
quiesced to the offer of Natural is no ground for recovery. 

Plaintiffs complain that Natural further defrauded the 
owners of depleted fields by failing to offer to buy their 
interest in non-existing mineral leases. This is nonsensical. 
In effect, this is merely another indirect attack on the ade­
quacy of consideration. This theory simply adds a further, 
confusing dimension to the claim for conversion. I t is 
similarly without merit. The court perceives no liability in 
fraud for not offering to buy a putative interest. 

The fourth and final set of complaints do not even 
arguably fit within the bounds of fraud or misrepresenta­
tion. Plaintiffs charge that Natural "overstated" the extent 
of its purchase—of both royalty interests and easement 
rights—and thereby deceived the Plaintiffs. That is, Natu­
ral paid them for more than it actually got. This argument 
seems to cut against Plaintiffs. First, it assumes a breach of 
contract, that Natural took more than its due, which Plain­
tiffs have not plead or proven. Second, it appears to con­
cede that Plaintiffs were overpaid inasmuch as they no 
longer directly challenge the adequacy of consideration in 
either type of transaction. The theory of Plaintiffs would 
make a grantee liable in fraud whenever he disagreed with 
his grantor as to the extent of the conveyance. The court 
finds this an absurd rule. Moreover, even i f it be true that 
Natural claimed to have bought more rights than it did, 
how are Plaintiffs harmed by the discovery that they retain 
more rights than they thought? 

As with other portions of their complaint, Plaintiffs 
here, perhaps intentionally, confuse breach of contract 
with fraud. The Plaintiffs' bizarre pleadings and presenta­
tion of their case forced the court to interpret the contracts 
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in order to make findings as to the alleged acts of fraud 
and misrepresentation. Having done so, the court finds 
that Natural did lawfully purchase from the Plaintiffs: the 
right to occupy and use the reservoir; the right to inject gas 
and store it there as personal property; the right to with­
draw gas and any other materials associated therewith, 
whether they entered with the gas or were somehow ab­
sorbed by it while in the reservoir; and the right of 
ownership in all such withdrawn materials, be they gaseous 
or liquid hydrocarbons, valuable or worthless. The court 
further finds that the Plaintiffs received adequate consid­
eration for the rights conveyed to Natural. Moreover, the 
evidence indicates that the Plaintiffs fully intended to 
make such conveyances. 

Plaintiffs altogehter failed to prove that Natural made 
any misrepresentation or omission of material fact on 
which they were reasonably entitled to rely, much less that 
Natural "employed any device, scheme or artifice to de­
fraud" them. I t is the opinion of the court that any 
misstatements by Natural made before or during the 
negotiations were not material or basic to the contracts. 
The court concludes that the Plaintiffs were not entitled to 
rely, i f indeed they did* on any such misstatements of 
Natural incident to the negotiations. Accordingly, the fed­
eral securities fraud claim is without merit. See, Simpson v. 
Southeastern Investment Trust, 697 F. 2d 1257 (5th Cir. 
1983); Chemetron Corp. v. Business Funds, Inc., 682 F. 2d 
1149 (5th Cir. 1982). Similarly groundless are the Plain­
tiffs' State and common law fraud claims. See, Sawyer v. 
Pierce, 580 S.W. 2d 117 (Tex. Civ. App. 1979—writ ref 'd 
n.r.e.). 

I t is the conclusion of the court, therefore, that the 
Plaintiffs are not entitled to recover from the Defendant, 
Natural. While the court hesitates to term this lawsuit 
frivolous, the cause borders upon it. At the best, Plaintiffs 
have been disingenuous, i f not ingenious. For that reason, 

1-104 [78 Oil and Gas Reporter Report No. I (S-84)J 



KEASLER V. NATURAL GAS PIPELINE CO. 97 

the court orders that the costs of court be borne by the 
Plaintiffs, and it is, therefore 

ORDERED ADJUDGED, and DECREED that FINAL 
JUDGMENT be and is hereby entered for the Defendant, 
NATURAL GAS PIPELINE CO. OF AMERICA and that 
the Plaintiffs go and take nothing in this cause, paying costs 
of court. 

DISCUSSION NOTES 

Storage of Gas: Fraud in Acquisition of Rights in De­
pleted Reservoir—No Conversion of Realty-Type as 
Opposed to Personalty-Type Interests—Rights Ac­
quired by Storage Easement. 

Not discussed. 

W. J. F. 
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LITTLE et al. v. LINDER 

Texas Court of Appeals 
April 28, 1983—No. 1541 

651 S.W. 2d 895 
(Rehearing denied May 26, 1983) 

(Writ of error refused. No reversible error.) 

Deeds: Mineral Reservation—Reservation Clause Is Ineffective To Create 
Rights in the Spouse of the Grantor. 

Action for declaratory judgment to establish that plaintiff owned an 
undivided half interest in the mineral estate. Defendants, who asserted 
title to an undivided three-fourths interest in the minerals, claimed 
that they had received an undivided half interest by deed from the 
husband of the original owner and half of the remaining half interest 
by intestate inheritance from the owner. The defendants appealed 
from the trial court's decision in favor of the plaintiff. Held: Affirmed. 
The property was originally held as the separate property of the 
plaintiff's grandmother. A subsequent deed of the surface to their 
daughter, one of the defendants herein, was not effective to create any 
interest in the owner's husband, who had joined in the deed, even 
though it contained a reservation of the oil, gas and minerals in favor 
of the "grantors . . . their heirs, and assigns." Thus, a later deed from 
the surviving husband to his daughter of all his undivided interest in 
the minerals was not effetttve to pass any fee simple interest in the 
minerals to her. 

SUMMERS, Chief Justice. 

Plaintiff/appellee Robert Ewing Linder brought this suit 
seeking a declaratory judgment establishing that appellee 
is the owner of an undivided one-half QA) interest in and 
to the mineral estate in and under 736.36 acres of land in 
Henderson County, Texas, and that defendants/ 
appellants Anna Ruth Litde and John H. Litde are the 
owners of the other one-half (Vs) interest. Appellants Litde 
claim that appellee owns only an undivided one-fourth (!4) 
interest in such minerals, and that appellants own the 
other three-fourths (%) in equal portions. After a nonjury 
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IN REPLY REFER TO: 

United States Department of the Interior 

OFFICE OF HEARINGS AND APPEALS 
INTERIOR BOARD OF LAND APPEALS 

4015 WILSON BOULEVARD 

ARLINGTON, VIRGINIA 22203 

AMERICAN NATURAL GAS PRODUCTION CO. 

IBLA 80-208 Decided August 12, 1980 • 

Appeal f rom the dec is ion of the Utah State O f f i c e , Bureau of Land 
Management, r e j e c t i n g noncompetit ive o i l and gas lease o f f e r U-44386. 

A f f i r m e d . 

1. Oil and Gas Leases: Lands Subject To—Oil 
and Gas Leases: Subsurface? Storage 

Under sec. 17(j) of the Mineral Leasing 
Act, the Secretary of the I n t e r i o r may 
authorize the subsurface storage of o i l and 
gas i n lands leased or subject to leasing 
under the Act. Any lease on which storage 
is authorized shall be extended at least 
for the period of storage and so long 
thereafter as o i l or gas not previously 
produced is produced In paying quantities. 
A storage agreement which recognizes an 
existing lease and only reserves to the 
United States a l l of the United States 
interest i n minerals i n the lands does not 
terminate the rights of the existing lessee 
to d r i l l for and produce o i l and gas. An 
o i l and gas lease offer submitted subse­
quently by a t h i r d party for the Lands sub­
ject to the lease is properly rejected 
since the United States does not hold the 
mineral interest sought. 

APPEARANCES: Alan A. Enke, Esq., Ray, Quinney & Nebeker, Salt Lake 
City, Utah, for appellant; Ruland J. G i l l , Jr., Esq., Salt Lake City, 
Utah, for Mountain Fuel Supply Company. 
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OPINION BY ADMINISTRATIVE JUDGE BURSKI 

American Natural Gas Production Company has appealed the decision 
of the Utah State O f f i c e , Bureau of Land Management (BLM), r e j e c t i n g 
i t s noncompetitive o i l and gas lease o f f e r , U-44386, because the lands 
already are included i n o i l and gas leases SL 070555 and SL 070555-A. 
Appellant's lease o f f e r covers the f o l l o w i n g lands: Lots 1-7, SE 1/4 
NW 1/4, S 1/2 NE 1/4, E 1/2 SW 1/4, SE 1/4, sec. 6, T. 2 N., R. 6 E., 
Salt Lake meridian. 

On January 1, 1951, BLM issued o i l and gas lease SL 070555 cover­
ing the above described lands t o Edythe F. Parkinson f o r a 5-year 
term. The lease was extended f o r an a d d i t i o n a l 5 years to 
December 31, 1960. A f t e r various assignments, the ownership of the 
lease became vested i n Mountain Fuel Supply Company (Mountain Fuel) i n 
1957. O i l and gas lease SL 070555-A covering Lot 7, sec. 6. T. 2 N., 
R. 6 E., Salt Lake meridian, was created by p a r t i a l assignment of 
SL 070555 on December 13, 1960. The^ terms of both leases were 
extended to November 30, 1962, pursuant to 43 CFR 192.144(b) (1954) 
(now 43 CFR 3107.6-2) because of t h i s assignment. SL 070555-A was 
reassigned to Mountain Fuel on February 1, 1961. 

On January 1, 1961, the Department of the I n t e r i o r entered in t o 
an agreement w i t h Mountain Fuel pursuant to 30 U.S.C. § 226(j) (1976) 
e n t i t l e d "Agreement f o r the Subsurface Storage of Gas" (Agreement). 
Under the terms of the Agreement, Mountain Fuel was permitted to store 
gas under c e r t a i n lands in c l u d i n g those covered by leases SL 070555 
and SL 070555-A. 

I n I t s statement of reasons, appellant argues that the Agreement 
modified the r i g h t s granted under o i l and gas leases SL 070555 and 
SL 070555-A. In e f f e c t , appellant contends that Mountain Fuel no 
longer has the r i g h t to d r i l l f o r , e x t r a c t , and dispose of o i l and gas 
deposits on the leasehold. Appellant contends that instead, under the 
Agreement, Mountain Fuel i s allowed to store n a t u r a l gas exclusively 
i n the specified area and to perform r e l a t e d a c t i v i t i e s . Appellant 
then focuses on section 9 of the Agreement which reserves to the 
United States the r i g h t to lease or otherwise dispose of the surface 
lands, the r i g h t to a l l of the United States i n t e r e s t i n the minerals 
i n the lands, and the r i g h t to use or lease the lands f o r any purpose, 
a l l subject to the r i g h t s of Mountain Fuel. Appellant argues that no 
new development has occurred under the subject t r a c t , Mountain Fuel 
continues to store f u e l , and unless the United States leases those 
r i g h t s which were reserved to i t , any gas i n formations on the lease­
hold other than that i n the storage area " w i l l remain locked i n the 
ground and unproductive. Such a r e s u l t would be contrary to the-
i n t e n t of Congress [ w i t h respect to m u l t i p l e mineral development] and 
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would also negate the contractual rights which the United States 
reserved to i t s e l f . " 

[1] Section 17(j) of the Mineral Leasing Act, 30 U.S.C. § 226(j) 
(1976), provides, i n relevant part, that: 

The Secretary of the I n t e r i o r , to avoid waste or to 
promote conservation of natural resources, may authorize 
the subsurface storage of o i l or gas, whether or not 
produced from federally owned lands, i n lands leased or 
subject to lease under this chapter. Such authorization 
may provide for the payment of a storage fee or rental on 
such stored o i l or gas or, i n l i e u of such fee or rental, 
for a royalty other than that prescribed i n the lease when 
such stored o i l or gas is produced i n conjunction with o i l 
or gas not previously produced. Any lease on which 
storage i s so authorized shall be extended at least for 
the period of storage and so long thereafter as o i l or gas 
not previously produced i s produced i n paying quantities. 
[Emphasis added.] 

Thus, o i l and gas leases on which storage is authorized are 
extended by operation of law for the storage period. See also 43 CFR 
3105.5-4. The BLM status plat i n the case record indicates and appel­
lant acknowledges that the storage agreement between Mountain Fuel and 
the Department of the I n t e r i o r is s t i l l i n effect. Oil and gas leases 
SL 070555 and SL 070555-A therefore remain in effect, provided annual 
rental is paid. See Texas Eastern Transmission Corp., 14 IBLA 361 
(1974). 

We do not agree with appellant that the terms of the leases have 
been modified by the Agreement i n the manner argued by appellant. 
The leases and the Agreement represent separate legal transactions. 
The Agreement expressly recognizes Mountain Fuel's existing interest 
i n the lands as well as other existing leases and only reserves to the 
United States "the right to a l l of the United States' interest in the 
minerals on, i n , or under" the lands (Agreement, preamble, sections 9, 
10, 12). Mountain Fuel's right to d r i l l and produce o i l and gas is 
only modified to the extent that such a c t i v i t i e s would "De inconsistant 
with Mountain Fuel's own storage operation. Appellant argues, in 
eff e c t , "that the Agreement terminates that right altogether. That i t 
does not do. The o i l and gas leases have been extended and Mountain 
Fuel may d r i l l and produce to the same extent that any other lessee 
who obtains a lease to any part of the Federal interest may do. 

The United States does not hold the mineral interests sought by 
appellant. Therefore, BLM properly rejected o i l and gas lease offer 
U-44386. 
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Therefore, pursuant to the authority delegated to the Board of 
Land Appeals by the Secretary of the Interior, 43 CFR 4.1, the deci­
sion appealed from is affirmed. 

J^mes L. Burski 
Administ strative Judge 

Wa concur: 

Administrative Judge 
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IN R E P L Y R E F E R TO: 

United States Department of the Interior 
OFFICE OF HEARINGS AND APPEALS 

INTERIOR BOARD OF LAND APPEALS 

4015 WILSON BOULEVARD 

ARLINGTON, VIRGINIA 22203 

M. EGBERT PAGLEE 

IBLA 81-658 Dscided October 27, 1981 

Appeal from decision of the Wyoming State Office, Bureau of Land 
Management/ requiring execution of a special stipulation as a condition 
precedent to issuing o i l and gas lease W 74532. 

Affirmed. 

1. Oil and Gas Leases: Lands Subject to-—Oil 
and Gas Leases: Subsurface Storage 

Under sec. 17(j) of the Mineral Leasing 
Act the Secretary of the Interior may 
authorize the subsurface storage of o i l 
and gas in lands leased or subject to 
leasing under the Act. Where an o i l and 
gas lease applicant applies for lands 
underlain by such a storage area he may 
properly be required to execute a stipu­
lation for the protection of the storage 
area. 

2. Oil and Gas Leases: Stipulations—Oil 
and Gas Leases: Subsurface Storage— 
Secretary of the Interior 

2he Secretary of the Interior may require 
an o i l and gas lease applicant to accept 
a stipulation reasonably designed to 
protect a duly established subsurface o i l 
and gas storage area as a condition prece­
dent to the issuance of a lease. 

APPEARANCES: M. Robert Paglee, pro se. 

OPINION BY AmrOTSTRATTVE JUDGE LEWIS 

M. Robert Paglee has appealed from a le t t e r decision dated 
April 28, 1981, of the Wyoming State Office, Bureau of Land Management 
(BLM), requiring the execution of a stipulation as a condition of issu­
ing lease W 74532. 
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The lease, on form 3120-7 (competitive public domain lands), 
described the following lands: 

T. 26 N, R 87 Wr 6th PM, WY Sec 28: S 1/2 1W 1/4 exclud­
ing and withholding from leasing the o i l and gas rights 
of the Muddy Sandstone, Skull Creek, Eakota, and Sundance 
formations encountered between the depths of 1,988 feet 
and 2,192 feet and between depths of 2,570 feet and 
2,650 feet with respect to the Sundance formation, as 
logged in Sinclair Oil Company Well No. 1 Federal, 
SE 1/4 SW 1/4 Sec. 29, T 26 N, R 87 W, containing 
80 acres, more or less * * *. 

Attached to the lease was a stipulation providing in relevant 
part as follows: 

If drilling for deeper producing formations is con­
templated, the storage formations can not be produced and 
MUST be thoroughly protected. An intermediate casing string 
MUST be cemented from 100 feet below the Chugwater formation 
to surface and tested per API Specifications. 

The gas is stored at 1000 psi therefore the drilling 
mud must be of sufficient weight to contain this 1000 psi 
pressure from the Dakota at 2240' through the Chugwater at 
about 2766'. No air drilling will be permitted. 

Appellant wanted to revise this stipulation to permit the production 
of o i l only from the gas storage formations. 

In its letter-decision BLM declined to accept appellant's proposal 
for revision as follows: 

With your return of the executed lease forms and balance of 
bonus bid, you advised that you wished to have the stipula­
tions which was attached to the lease revised. This cannot 
be done as the gas storage area is excluded from your lease. 

This lease was parcel 20 of the March 11, 1981 com­
petitive o i l and gas sale. The sale notice listed the 
parcels available and this parcel specifically gave the 
exclusion, to wit, 

T 26 N, R 87 W, 6th PM, WY Sec 28: S 1/2 NW 1/4 
excluding and witholding from leasing the oil and 
gas rights of the Muddy Sandstone, Skull Creek, 
Dakota, and * * *. 

[Emphasis supplied.] 
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The stipulation which was made part of the lease was 
supplied by the U.S. Geological Survey to protect the stor 
age area should d r i l l i n g for deeper formations occur. 

In his statement of reasons, appellant alleges that the section 
in which the subject lease is located has not been determined to be a 
gas storage area with producing zone characteristics which would drain 
gas from adjoining sections. Appellant emphatically suggests that any 
problem could be remedied by reinjecting gas after separating the o i l , 
and that the matter should be reviewed to determine i f (1) this is a 
bona fide storage area, and this is not an unreasonable degree of 
"protection" for producers in certain adjoining sections; and (2) an 
acceptable method can be agreed upon for separating any o i l from the 
gas, and for reinjecting a l l the gas into the "storage" area. 

The f i l e shows that parcel 20, among others, lies within the East 
Mahoney Dome Gas Storage Area. Effective October 1, 1971, Northern 
U t i l i t i e s , Incorporated, was issued permit number 14-008-0001-12375, to 
use this area to store gas in the Dakota, Sundance, and Chugwater 
formations. 

[1 , 2] Section 17(j) of the Mineral Leasing Act, 30 U.S.C. 
§ 226(j) (1976), provides, in relevant part, that: "The Secretary of 
the Interior, to avoid waste or to promote conservation of natural 
resources, may authorize the subsurface storage of o i l or gas, whether 
or not produced from federally owned lands, in lands leased or subject 
to lease under this chapter." This grant of discretionary authority is 
repeated, 43 CFR 3105.5-2. In the case before us, since a storage per­
mit was granted, this authority was exercised. Neither the statute nor 
the regulation circumscribes the Secretary's authority by requiring the 
storage area to have the particular characteristics mentioned in the 
statement of reasons to provide for separation and re injection of the 
gas. The stipulation to which appellant objects is designed to protect 
this storage area and appellant has not shown that i t is either an 
arbitrary or unreasonable condition precedent to issuance of his 
lease. The Secretary of the Interior has the discretionary authority 
to issue o i l and gas leases under such rules and regulations as he 
deems necessary, 30 U.S.C. § 189 (1976). The Secretary also has the 
discretion to refuse to issue any lease at a l l on any given tract. 
Udall v. Tallman, 380 U.S. 1, 4 (1965), rehearing denied, 380 U.S. 989 
(1965). I f the Secretary decides to issue a lease, he may require the 
execution of special stipulations to protect land use values, \fern K. 
Jones, 26 IBLA 165 (1976); 43 CFR 3109.2-1. HDwever, proposed special 
stipulations must be supported by valid reasons which w i l l be weighed 
by this Department with due regard for the public interest. A. A. 
McGregor, 18 IBLA 74 (1974); George A. Breene, 13 IBLA 53 (1974). Tne 
protection of the highly pressurized gas storage area is a valid reason 
for the stipulation herein. 



Therefore, pursuant to the authority delegated to the Board of 
Land Appeals by the Secretary of the Interior, 43 CFR 4.1, the decision 
appealed from is affirmed. 

Adrninistrative Judge 

We concur: 
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